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X   L   CASE   THRESHING  MACH.   CO.  t. 
CAMP  COUNTY.    (No.  2188.) 

(Court  of  Civil  Appeals  of  Texas.     Texarkana. 

Dec.  31,  1919.    Rehearing  Denied 

Feb.  12, 1920.) 

1.  Counties  *=»165— Warrant  a  "debt"  RE- 
QUIRING PROVISION  FOB  LEVYING  AND  COL- 
LECTING   OF   TAX   FOB  PAYMENT   THEREOF. 

A  warrant  drawn  on  the  county  treasurer 
in  1913  payable  to  the  drawee  in  1916,  given 
for  the  purchase  price  of  a  traction  engine, 
came  within  the  definition  of  a  debt  under 
Const  art.  11,  {  7,  forbidding  the  incurring  of 
debt  unless  provision  is  made  at  the  time  of 
executing  the  warrant  for  levying  and  collecting 
sufficient  tax  to  pay  the  same. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Debt] 

2.  Counties  *=»170(3)  —  Petition  insuffi- 
cient to  show  provision  made  for  col- 
lecting TAXES  FOB  DEBT  SUED  FOB.        / 

Petition  in  an  action  on  a  warrant  given 
in  1913,  and  payable  in  1916,  as  consideration 
for  a  traction  engine,  held  not  to  sufficiently 
aver  that  at  the  time  of  creating  the  debt  pro- 
vision had  been  made  for  levying  and  collecting 
a  sufficient  tax  to  pay  the  same,  although  it  was 
alleged  that  there  were  sufficient  funds  accumu- 
lated to  satisfy  the  warrant 

3.  Evidence  <s=»48— Judicially  known  that 
funds  raised  for  road  and  bridge  fund 
may  be  used  in  defraying  current  ex- 
PENSES. 

The  court  knows  judicially  that  funds  raised 
from  taxes  for  the  road  and  bridge  fund  of  the 
county  may  be  used  in  defraying  current  ex- 
penses for  improving  and  maintaining  the  public 
highways  unless  appropriate  orders  have  been 
made  getting  apart  all  or  a  portion  of  it  for 
some  other  purpose. 

4.  Counties  <8=»165  —  Affirmative  action 
necessary  with  reference  to  providing 
taxes  to  pay  debt  created  or  contem- 
PLATED. 

To  make  provision  for  the  levy  and  collec- 
tion of  taxes  prior  to  or  at  the  time  of  creating 
a  debt  as  provided  by  Const,  art  11,  f  7,  when 
this  has  not  been  done  by  law,  requires  some 
affirmative  action  on  the  part  of  the  county  au- 
thorities with  special  reference  to  the  particular 


debt  being  created  or  contemplated,  it  not  being 
sufficient  to  provide  for  raising  a  fund  which 
may  or  may  not  be  used  lawfully  for  its  pay- 
ment, a  fund  being  necessary  which  cannot  law- 
fully be  diverted  for  any  other  purpose  by  a 
succeeding  commissioners'  court 

5.  Counties  <fc=>165— Provision  for  payment 

OF  DEBTS  MUST  BE  MADE  PRIOR  tO  OB  AT  TIME 
OF  CREATION. 

Under  Const  art  11,  I  7,  providing  that  no 
debts  shall  ever  be  incurred  by  a  county  unless 
provision  is  made  at  the  time  of  creating  the 
same  for  levying  and  collecting  a  sufficient  tax 
to  pay  it  it  is  not  enough  to  provide  funds  for 
the  payment  of  the  debt  after  it  has  been  creat- 
ed, as  nothing  the  commissioners'  court  can  do 
after  creating  the  debt,  without  so  providing, 
can  validate  it 

Appeal  from  District  Court,  Camp  County; 
J.  A.  Ward,  Judge. 

Action  by  the  J.  I.  Case  Threshing  Ma- 
chine Company  against  Camp  County.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Bass  ft  Engledow,  of  Pittsburg,  and  Spence, 

Haven  ft  Smithdeal,  of  Dallas,  for  appellant. 

M.  M.  Smith,  of  Pittsburg,  for  appellee. 

HODGES,  7.  The  appellant,  J.  I.  Case 
Threshing  Machine  Company,  Instituted  this 
suit  against  Camp  county  to  recover  upon 
two  county  warrants  issued  by  the  county, 
each  for  the  sum  of  $900.  The  following  is 
a  copy  of  one  of  said  warrants : 

"No.   295.  $900.00. 

"The  Treasurer  of  the  County  of  Camp,  State  of 
Texas: 

"March  1st,  1916,  Pay  to  the  order  of  the 
J.  I.  Case  Threshing  Machine  Company  the  sum 
of  nine  hundred  dollars,  with  interest  from  this 
date  at  the  rate  of  6%  per  annum,  out  of  the 
road  and  bridge  fund  of  Camp  county,  Texas, 
being  the  amount  allowed  by  the  commissioners' 
court  of  said  county  at  its  August  term,  1913, 
for  one  J.  I.  Case  gas  traction  engine  and  two 
No.  1  Perfection  road  graders,  this  day  pur- 
chased from  the  J.  I.  Case  Threshing  Machine 
Company. 

"It  is  agreed  and  understood  that  the  title 
to  the  above-described  property  is  to  remain  in 
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the  said  J.  l/CaW^/ifiytil-'aU  fc»fafth>entt  on 
same  are  paid. 

"Minute  Book  5,  page  252. 

"Witness  our  hands  and  the  seal  of  this  court 
in  Pittsburg,  Texas,  this  13th  day  of  August, 
1013.  [Signed]  G.  W.  Keeling,  County  Judge, 
Camp  Co.,  Texas.  [Signed]  Joe  R.  Hooton, 
County  Clerk.    [Seal.]" 

The  second  warrant  is  identical  in  terms, 
except  that  it  is  payable  March  1,  1917.  In 
its  original  petition  the  appellant  alleged  in 
the  visual  form  the  execution  and  delivery  of 
these  .warrants  to  it  for  a  valuable  consid- 
eration received  by  the  county,  and  by  appro- 
priate averments  the  liability  of  the  county 
by  reason  thereof,  the  maturity  of  the  war- 
rants, and  the  failure  and  refusal  of  the 
county  to  pay  them.  A  general  demurrer 
was  interposed  by  the  appellee  to  the  petition, 
and  sustained  by  the  court  Thereupon  the 
appellant  filed  a  trial  amendment,  in  which  it 
alleged  that  prior  to  the  purchase  by  the  de- 
fendant of  the  road  machinery  for  which  the 
warrants  sued  upon  were  given  Camp  county 
had,  through  its  proper  authorities,  levied 
a  tax  for  road  and  bridge  purposes  of  15 
cents  upon  each  $100  of  taxable  property 
within  its  limits,  and  thereafter,  but  before 
the  purchase  of  said  machinery  and  for  the 
purpose  of  supplementing  the  road  and  bridge 
fund  of  the  county,  an  additional  tax  of  15 
cents  on  the  $100  of  taxable  property  was 
legally  voted  by  the  taxpayers  of  Camp 
county  at  an  election  held  for  the  purpose, 
and  that  the  county's  proper  authorities  were 
thereby  not  only  authorized,  but  required, 
to  annually  levy  such  additional  special  tax; 
that  Camp  county  issued  road  warrants,  be- 
ing county  obligations,  to  obtain  funds  for 
the  building  and  Improving  the  county  roads 
to  the  amount  of  $26,000,  and  for  the  pur- 
pose of  paying  the  Interest  thereon  and  to 
create  a  sinking  fund  the  county's  proper 
authorities  levied,  for  the  years  1913  to  1921, 
inclusive,  the  regular  15  cents  upon  the  $100 
of  taxable  property  authorized  under  the 
general  laws  of  Texas,  and  specially  set 
aside  such  tax  to  pay  its  said  road  warrants, 
and  by  proper  orders  provided  that  such 
further  sum  as  might  be  necessary  to  pay 
said  warrants  was  specially  set  aside  also 
out  of  the  special  additional  tax  voted  by  the 
taxpayers.  It  was  averred  that  thereby  suf- 
ficient funds  were  provided,  as  required  by 
law,  to  pay  the  interest  on  all  such  warrants 
and  also  upon  like  warrants  which  might 
lawfully  be  Issued,  including  those  herein 
sued  upon,  and  to  create  a  sinking  fund  to 
pay  the  principal  thereof  at  maturity;  that, 
if  the  special  tax  authorized  and  required 
by  the  vote  of  the  taxpayers  as  aforesaid 
was  not  actually  levied  by  the  county  au- 
thorities, the  levy  thereof  was  merely  a  min- 
isterial act  to  be  performed  by  them;  that 
in  law  a  fund  was  thus  legally  created  arid 
provided  sufficient  for  the  payment  of  the 


county's  obligations  herein  sued  upon,  In- 
terest and  principal,  in  accordance  with 
their  terms  and  legal  effect.  It  was  further 
alleged  that  out  of  the  moneys  thus  raised 
by  the  taxpaying  voters  of  Camp  county  for 
the  purposes  aforesaid  a  fund  was  created 
and  was  on  band  at  the  respective  maturity 
dates  of  the  warrants  sued  upon  sufficient 
for  their  payment.  It  .was  also  alleged  that 
the  warrants  were  presented  and  registered 
by  the  county  treasurer,  and  at  their  maturi- 
ty presented  for  payment,  and  payment  re- 
fused by  the  treasurer  by  direction  of  the 
county  judge  and  the  commissioners'  court 
of  Camp  county.  A  general  demurrer  in  the 
form  of  a  special  exception  was  sustained  to 
this  trial  amendment,  and  upon  the  refusal 
of  the  appellant  to  again  amend  the  suit  was 
dismissed. 

[1-5]  The  petition  was  attacked  as  defective 
because  it  failed  to  allege  that  the  tax  of  15 
cents  on  the  $100  valuation  was  for  the  pay- 
ment of  the  interest  or  the  principal  of  this 
specific  debt.  Section  7  of  article  11  of  the 
Constitution,  among  things,  provides: 

"But  no  debt  for  any  purpose  shall  ever  be 
incurred  in  any  manner  by  any  city  or  county 
unless  provision  is  made,  at  the  time  of  creating 
the  same,  for  levying  and  collecting  a  sufficient 
tax  to  pay  the  interest  thereon  and  provide  at 
least  two  per  cent,  as  a  sinking  fund." 

A  debt  has  been  defined  as : 

"An  obligation  which  becomes  a  burden  on 
the  future  revenues  of  the  county,  one  which  is 
not  to  be  paid  during  the  current  year  and  out 
of  the  current  revenues."  McNe'al  v.  City  of 
Waco,  89  Tex.  83,  33  S.  W.  322,  and  cases 
there  cited ;  City  of  Terrell  v.  Dessaint,  71  Tex. 
770,  9  S.  W.  593. 

While  the  warrants  here  involved  were 
orders  upon  the  treasurer  to  be  paid  out  of 
a  specific  fund,  the  dates  for  their  payment 
made  them  a  charge  upon  the  future  reve- 
nues of  the  county.  Hence  they  come  within 
the  definition  of  a  debt  which  must  be  pro- 
vided for  as  required  by  the  Constitution. 
Rogers  National  Bank  v.  Marion  County,  181 
S.  W.  884.  The  question  then  is:  Does  the 
petition  allege  a  compliance  with  the  con- 
stitutional requirements  in  making  provision 
for  levying  and  collecting  the  necessary 
taxes?  When  analyzed,  the  appellant's  peti- 
tion avers,  in  substance,  the  following  facts : 
Camp  county  had  a  legal  right  to  collect  15 
cents  on  the  $100  valuation  of  property  under 
the  general  laws  for  building  and  improving 
its  public  roads.  For  the  purpose  of  supple- 
menting funds  that  might  be  raised  from  that 
source,  the  taxpayers,  at  an  election  held 
for  that  purpose,  had  authorized  the  levy 
and  collection  of  an  additional  15  cents  on 
the  $100  valuation  of  property.  In  order  to 
obtain  funds  for  building  and  improving  its 
public  roads,  Camp  county  had  issued  road 
warrants  to  the  amount  of  $26,000,  and  in 
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order  to  create  an  interest  and  sinking  fund 
for  the  payment  of  those  warrants  Camp 
county  had  levied  a  tax  of  15  cents  on  the 
$100  for  the  years  1913  to  1921,  inclusive, 
and  had  set  aside  the  funds  arising  from  that 
tax  for  the  purpose  of  paying  those  .warrants. 
It  is  then  alleged  that  thereby  sufficient  mon- 
ey was  provided  to  create  the  interest  and 
sinking  fund  required  by  law  for  all  war- 
rants theretofore  issued,  including  those  sued 
apon;  that  the  fund  thus  provided  for  had 
been  accumulated  and  was  on  hand  at  the 
respective  dates  on  which  appellant's  war- 
rants matured.  It  is  thus  shown  that  pro- 
vision was  made  by  the  county  for  levying 
and  collecting  a  tax  sufficient  to  satisfy  at 
their  maturity  the. warrants  that  had  been 
issued  for  the  purpose  of  raising  the  $26,000 
road  fund.  But  the  logical  inference  from 
the  petition  is  that  the  warrants  here  sued 
on  belonged  to  a  different  group  of  obliga- 
tions and  were  issued  for  a  different  purpose 
and  probably  at  a  different  time.  It  is  not 
alleged  that  any.  special  provisions  were 
made  for  levying  and  collecting  a  tax  for 
their  payment  The  averment  that  in  pro- 
viding for  the  payment  of  the  $26,000  debt 
sufficient  funds  were  accumulated  to  satisfy 
these  warrants,  and  that  sufficient  'money 
was  on  hand  at  their  respective  dates  pf 
maturity,  does  not  meet  the  constitutional 
requirement  That  statement  means  no  more 
than  saying  that  in  making  special  provisions 
for  the  payment  of  another  debt  a  surplus 
incidentally  arose  sufficient  to  meet  this  deot 
That  surplus  might  legitimately  have  been 
diverted  to  some  other  lawful  use.  We  know 
judicially  that  the  funds  raised  from  such 
taxes  form  the  road  and  bridge  fund  of  the 
county  and  may  be  used  in  defraying  the 
current  expenses  for  improving  and  maintain- 
ing the  public  highways  unless  appropriate 
orders  have  been  made  setting  apart  all  or 
a  portion  of  it  for  some  other  purpose.  To 
make  provision  for  the  levy  and  collection  of 
the  necessary  taxes,  when  this  has  not  been 
done  by  law,  requires  some  affirmative  action 
on  the  part  of  the  county  authorities  with 
special  reference  to  the  particular  debt  being 
created  or  contemplated.  It  is  not  suffi- 
cient to  provide  for  raising  a  fund  which 
may  or  may  not  be  lawfully  used  for  its 
payment;  but  one  must  be  provided  for 
which  cannot  lawfully  be  diverted  to  any 
other  purpose  by  a  succeeding  commissioners' 
court.  This  provision  of  the  Constitution 
is  intended  to  operate  as  a  limitation  upon 
the  power  of  commissioners'  courts  to  bur- 
den the  counties  with  debts  beyond  the  re- 
sources available  for  their  payment,  and 
must  be  applied  by  the  courts  with  that  end 
in  view.  The  fact  that  it  is  averred  that 
Camp  county  had  the  power  to  levy  an  ad- 
ditional tax  of  15  cents  on  the  $100  does  not 
materially  alter  the  situation.    The  inquiry 


is,  not  what  the  commissioners*  court  might 
have  done  In  the  exercise  of  its  taxing  power, 
but  .what  did  it  do  with  reference  to  this 
particular  debt?  According  to  the  averments 
of  the  appellant,  it  did  nothing.  It  is  true 
the  petition  states  that  ample  funds  were 
on  hand  for  the  payment  of  these  warrants 
when  they  fell  due;  but  that  does  not  supply 
the  vital  omission.  It  is  not  enough  to  pro- 
vide funds  for  the  payment  of  the  debt  after 
it  has  been  created;  the  Constitution  re- 
quires this  to  be  done  at  or  before  the  time 
the  debt  is  contracted.  A  compliance  with 
that  requirement  is  essential  to  enable  the 
county  authorities  to  contract  a  valid  obli- 
gation to  be  paid  out  of  the  future  revenues 
of  the  county.  If  the  debt  evidenced  by  the 
warrants  sued  on  was,  for  the  reasons  stated, 
invalid  at  its  inception,  nothing  the  com- 
missioners' court  could  thereafter  do  would 
validate  it  The  county  is  not  bound  to  pay 
a  debt  which  was  illegally  created.  The 
following  authorities  support  the  conclusions 
reached:  Rogers  National  Bank  v.  Marion 
County,  181  S.  W.  884;  Mitchell  County  v. 
Bank,  91  Tex.  370,  43  S.  W.  880;  Bassett  v. 
City  of  El  Paso,  88  Tex.  168,  30  S.  W.  893; 
City  of  Terrell  v.  Dessalnt  71  Tex.  770,  9  S. 
W.  593 ;  McNeal  v.  City  of  Waco,  89  Tex.  83, 
33  S.  W.  322. 
The  judgment  is  affirmed. 


YEAGEK  v.  HOUSTON  &  T.  C.  BX  CO. 
(No.  6138.) 

(Court  of  Civil  Appeals  of  Texas.     Austin. 

Jan.  21,  1920.    Rehearing  Denied 

Feb.  18,  1920.) 

Appeal  and  xrbob  <$=>45— Court  of  Civil 
Appeals  without  jurisdiction  of  appeal 
involving  less  than  $100  in  absence  of 
'allegation  of  tortious  act. 

The  Court  of  Civil  Appeals  is  without  ap- 
pellate jurisdiction  of  the  appeal  of  plaintiff 
from>  an  adverse  judgment  in  his  action  against 
a  railroad  to  recover  less  than  $100,  one-half 
of  the  fee  paid  an  attorney  in  a  personal  injury 
case  whom  plaintiff  had  assisted,  in  the  ab- 
sence of  allegation  of  unlawful  or  tortious  act 
by  defendant  railroad. 

Appeal  from  McLennan  County  Court; 
James  P.  Alexander,  Judge. 

Suit  by  James  E.  Yeager  against  the  Hous- 
ton ft  Texas  Central  Railway  Company. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Appeal  dismissed. 

James  E.  Yeager,  of  Waco,  in  pro.  per. 
A.  P.  McCormlck,  of  Waco,  for  appellee. 

JENKINS,  J.  This  suit  was  for  the  recov- 
ery of  one-half  of  the  amount  of  a  fee  collect- 
ed by  Hanson  Womack  as  attorney  for  one 
Gardner.    Gardner  had  a  claim  for  damages 
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against  appellee,  which  appellee  settled  for 
5875.  Womack  was  entitled  to  and  received 
from  Gardner  $87.50  for  collecting  same. 
Womack  had  agreed  to  divide  his  fee  with 
appellant  for  assisting  him  In  the  matter. 
This  he  failed  to  do.  Appellant  sued  appellee 
for  one-half  of  said  $87.50,  on  the  theory 
that  it  should  not  have  paid  same  to  Wom- 
ack, but  should  have  paid  it  to  appellant. 

In  addition  to  seeking  to  recover  onVhalf 
of  $87.50,  he  alleged  that,  in  settling  with 
Womack,  appellee  conspired  with  him  to  beat 
appellant  out  of  his  fee,  to  appellant's  dam- 
age in  the  sum  of  $100.  No  unlawful  or  tor- 
tious act  on  the  part  of  appellee  is  alleged. 
Such  being  the  case,  this  was  a  suit  for  an 
amount  less  than  $100,  for  which  reason  this 
court  is  without  appellate  jurisdiction.  Gib- 
son v.  Hotel,  198  S.  W.  413. 

For  the  reason  stated,  the  appeal  herein 
is  dismissed. 

Dismissed. 


JACKSON  v.  MARTIN.    (No.  1058.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 
Jan.  29,  1920.     On  Rehearing,  March 
.    11,  1920.) 

1.  Trial  <fc=»349(l)   —  Statute  mandatory 

THAT  CASE  BE  SUBMITTED  ON  SPECIAL  ISSUE. 

In  a  jury  trial  it  was  reversible  error  to 
refuse  to  submit  the  case  on  special  issues,  on 
request  therefor  before  the  general  charge  had 
been  submitted,  and  after  objections  thereto 
had  been  overruled,  in  view  of  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art  1984a;  such  statute 
being  mandatory. 

2.  Trial  «=»143— Affirmative  defenses  to  be 
submitted  to  just  on  conflicting  evi- 
DENCE. 

Affirmative  matters  of  defense  should  be 
submitted  to  the  jury,  where  the  evidence  is 
conflicting. 

Appeal  from  Ellis  County  Court;  F.  L. 
Wilson,  Judge. 

Action  by  W.  A.  Martin  against  J.  H. 
Jackson.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed  and  remanded. 

Mark  Smith  and  X.  D.  Kemble,  both  of 
Waxahachle,  for  appellant 

J.  T.  Spencer  and  Tom  J.  Ball,  both  of 
Waxahachle,  for  appellee. 


HARPER,  O.  J.  This  Is  an  appeal  from  a 
judgment  for  $436  in  favor  of  W.  A.  Martin 
and  against  J.  H.  Jackson.  For  cause  of 
action  plaintiff  alleged  that  about  January 


1,  1918,  defendant  listed  with  him  for  sale 
his  farm  of  87  acres  at  an  agreed  price  of 
$80  an  acre,  and  agreed  to  pay  as  commis- 
sion all  the  excess  over  $80  which  plaintiff 
could  sell  the  land  for ;  that  he  found  a  pur- 
chaser ready,  willing,  and  able  to  buy  at 
$85,  and  that  defendant  refused  to  sell.  De- 
fendant answered  by  general  demurrer  and 
general  denial. 

[1]  At  the  close  of  the  testimony  the  court 
prepared  and  submitted  to  the  parties  a  gen- 
eral charge.  After  the  appellant  had  filed 
his  objections  to  It,  which  were  overruled, 
and  requested  certain  special  charges  which 
were  refused,  he  requested  that  the  case  be 
submitted  upon  special  issues  under  article 
1984a,  Vernon's  Sayles'  Statutes,  and  that 
request  was  refused  by  the  court.  The  pro- 
visions of  the  statute  make  it  mandatory 
upon  the  court  to  do  so,  and  it  was  reversible 
error  to  refuse  to  comply  with  It  Klyce  v. 
Gundlach,  193  S.  W.  1092. 

[2]  It  is  further  urged  that  It  was  error 
for  the  court  to  refuse  to  submit  appellant's 
affirmative  defense  that  time  was  of  the  es- 
sence of  the  contract,  in  that  plaintiff  only 
had  a  limited  time  In  which  to  make  the  sale 
at  the  price  fixed.  In  view  of  another  trial, 
all  affirmative  matters  of  defense  should  be 
submitted  to  the  jury,  where,  as  in  this  case, 
the  evidence  is  conflicting. 

There  are  other  matters  assigned  as  er- 
ror ;  but,  If  error,  they  are  not  likely  to  re- 
cur upon  another  trial. 

For  the  reasons  assigned,  the  cause  Is  re- 
versed and  remanded. 

On  Rehearing. 

Appellee  In  motion  for  rehearing  calls  our 
attention  to  the  fact  that  we  are  In  conflict 
with  the  holding  by  the  Fifth  district  In  the 
case  of  Mercer  Dry  Goods  Co.  v.  Fikes,  191 
S.  W.  1178.  The  opinion  cited  appears  to  be 
in  conflict  with  the  case  of  Shaw  v.  Garrison, 
174  S.  W.  942,  by  the  same  court,  and  the 
latter,  we  think,  is  In  accord  with  the  cases 
from  the  Supreme  Court  (G.,  H.  &  S.  A.  Ry. 
Co.  v.  Cody,  92  Tex.  632,  51  S.  W.  329),  and 
we  think  the  holding  by  the  Supreme  Court 
that  the  cause  shall  be  submitted  upon  spe- 
cial issues,  if  the  request  is  made  before  it  is 
submitted  upon  a  general  charge,  though  the 
opinion  was  written  prior  to  the  last  amend- 
ment of  the  statute,  applies  to  the  facts  of 
this  case.  G.,  H.  &  S.  A.  Ry.  Co.  v.  Jackson, 
92  Tex.  638,  50  S.  W.  1012,  51  S.  W.  330,  Is  an 
opinion  by  the  Supreme  Court  of  Texas  to  the 
same  effect. 

Motion  is  overruled. 
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STONE  t.  ROBINSON  et  al.    (No.  1586.) 

(Court  of  Civil  Appeals  of  Texas.    Amarillo. 

Jan.  7,  1020.    Rehearing  Denied 

Feb.  4,  1920.) 

1.  Vendor  and  purchaser  *=>806— Illeqal- 
rrr  or  ven dob's  lien  contract  hat  be 

BELIED   ON   BT  PURCHASES. 

In  a  suit  on  vendor's  lien  notes,  the  pur- 
chaser of  land  can  interpose  as  a  defense  the 
illegality  of  the  contract,  by  which  the  equita- 
ble title  was  conveyed  to  him  and  the  lien  re- 
tained, to  defeat  recovery  on  the  lien  notes. 

2.  Election  or  remedies  €=>12— After  RE- 
PUDIATION Or  LIABILITY  BT  DEFENDANT 
PLAINTIFF  MAY  AGAIN  elect. 

Where  plaintiff  has  two  inconsistent  reme- 
dies under  a  contract  and  elects  to  pursue 
one  of  them,  but  defendant  repudiates  his  lia- 
bility by  pleading  the  statute  of  limitation  or 
by  similar  plea,  plaintiff  may  again  elect  and 
resort  to  his  other  remedy. 

8.  Vendor  and  purchaser  c$=>301— Vendor 

UNDER    EXECCTOBT    CONTRACT    MAT    SHE   EI- 
THER POR  LAND  OB  PRICE. 

The  vendor  in  an  executory  contract  for 
the  sale  of  land  can,  on  purchaser's  default, 
either  sue  for  the  land  or  for  the  purchase 
money,  and  the  better  practice  is  to  unite  his 
causes  of  action,  pleading  and  praying  in  the 
alternative. 

4.  Adverse  possession  <8=>72— Three  tears' 
statute  does  not  apply  to  suit  on  ven- 
dor's lien  notes. 

The  three  years'  statute  of  limitations  bar- 
ring suits  against  one  who  had  title  from 
sovereign  does  not  bar  an  action  against  pur- 
chaser under  an  executory  contract  of  sale  by 
the  holder  of  the  vendor's  lien. 

5.  Adverse  possession  <8=»63(7)— Five  tears' 
statute  not  applicable  to  8uit  on  ven- 
dor's lien   notes  until  adverse  claim: 

MADE. 

The  five  years'  statute  of  limitations  bar- 
ring suits  to  recover  land  does  not  begin  to 
run  against  a  suit  on  the  vendor's  lien  until 
the  purchaser  asserts  a  claim  to  the  land 
hostile  to  the  lien. 

6.  Limitation  or  actions  <8=»105(2)— Ven- 
dor AND  'PURCHASER  <5=»299(.l)— STATUTE 
UMITINQ  RECOVERY  ON  LIEN  NOTES  IS  NOT 
SUSPENDED    BY   BUTT  TO   RECOVER   LAND. 

The  running  of  Vernon's  Sayles'  Ann.  Civ. 
St  1914,  art  5694,  barring  right  to  recover 
real  estate  by  virtue  of  a  superior  title  re- 
tained in  a  conveyance  after  four  years  from 
the  maturity  of  the  note,  against  vendor's  suit 
to  recover  the  land,  is  not  suspended  by  a  suit 
by  the  vendor  to  recover  the  amount  of  the 
notes,  and  precludes  recovery  of  the  land  by 
suit  brought  more  than  four  years  after  matu- 
rity of  the  notes,  though  recovery  on  the  notes 
was  denied  because  of  illegality  of  the  con- 
tract 

Appeal  from  District  Court,  Lubbock  Coun- 
ty;  W.  R,  Spencer,  Judge. 
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Suit  in  trespass  to  try  title  by  J.  B.  Stone 
against  Jim  Robinson,  Jr.,  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Bean  ft  Klett,  of  Lubbock,  for  appellant. 
Percy.  Spencer,  of  Lubbock,  for  appellees. 

HALL,  J.  Appellant,  J.  B.  Stone,  plaintiff 
below,  filed  suit  June  21,  1918,  in  form  of 
trespass  to  try  title,  being  cause  No.  1188,  in 
the  district  court  of  Lubbock  county,  against 
appellees,  Jim  Robinson,  Jr.,  and  James  Scott 
and  wife,  for  the  recovery  of  40  acres  of  land 
adjoining  the  town  of  Lubbock.  The  court 
directed  a  verdict  for  the  defendants,  and 
judgment  was  entered  accordingly.  Plain- 
tiff's petition  is  in  the  usual  form  of  tres- 
pass to  try  title.  Appellees  answered  Jointly, 
by  general  demurrer,  plea  of  not  guilty;  that 
plaintiff  had  previously  elected  his  rjemedy; 
res  Judicata;  and  the  statutes  of  limitations 
of  three,  four,  and  five  years.  The  substance 
of  the  answer  is  that  on  April  25,  1914,  plain- 
tiff Stone  filed  his  suit  No.  834  on  the  docket 
of  the  district  court  of  Lubbock  county, 
against  the  appellees  and  other  defendants, 
alleging  that  the  plaintiff  in  said  cause  No. 
834  had  pleaded  that  on  September  9,  1909, 
the  defendant  therein,  Jim  Robinson,  Jr.,  ex- 
ecuted and  delivered  to  the  plaintiff  two 
vendors'  lien  notes  of  even  date  therewith, 
for  the  sum  of  $3,500  each,  payable  to  the 
order  of  plaintiff  in  one  and  two  years  after 
date,  respectively,  with  8  per  cent,  interest 
and  10  per  cent,  attorney's  fees;  that 
said  notes  were  given  in  part  payment  for 
the  40  acres  of  land  in  controversy;  that 
the  vendor's  lien  was  expressly  reserved  In 
the  deed  conveying  said  land  from  the  plain- 
tiff and  wife  to  the  defendant  Jim  Robinson, 
Jr. ;  that  at  the  time  of  the  execution  of  the 
deed  plaintiff  gave  one  W.  S.  Posey  a  power 
"of  attorney  to  execute  the  release  of  the  lien 
op  lots  to  be  sold,  upon  payment  of  $30  per 
lot  (with  the  exception  of  plaintiff's  residence 
lots  over  which  the  controversy  arose);  that 
after  said  conveyance  the  land  was  plotted 
into  what  is  known  as  Robinson's  addition; 
that  the  transaction  of  September  9,  1909, 
was  a  lottery  scheme  and  could  not  be  af- 
firmed by  the  parties  or  enforced  in  the 
courts;  that  such  defense  was  clearly  made 
by  them  upon  the  trial  of  cause  No.  834,  and 
sustained,  the  plaintiff  being  denied  the  right 
to  enforce  his  contract  and  a  foreclosure  of 
the  vendor's  lien;  that  In  said  cause  No. 
834  plaintiff  had  elected  his  remedy,  and  the 
cause  of  action  herein  was  res  Judicata.  The 
answer  further  set  up  the  statutes  of  limita- 
tions of  three,  four,  and  five  years. 

By  way  of  supplemental  petition,  plaintiff 
denied  the  allegations  contained  in  the  an- 
swer and  specially  alleged  that  it  was  true 
that  he  had  iu  said  cause  No.  834  attempted 
to  obtain  the  foreclosure  of  the  vendor's  lien, 
but  was  denied  an  affirmance  of  the  contract 
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of  September  9,  1909,  and  prevented  from 
pursuing  said  remedy  and  obtaining  Judg- 
ment prayed  for  in  that  suit ;  that  the  trans- 
action of  Septemoer  9,  1909,  set  up  by  the 
defendants,  was  an  executory  contract,  made 
by  the  parties  thereto  in  furtherance  of  a 
lottery  scheme;  that  the  appellees  are  claim- 
ing under  and  by  virtue  of  said  contract, 
which  is  contrary  to  public  policy  and  good 
morals  and  should  not  be  enforced  in  favor 
of  appellees;  that  whatever  claim  the  de- 
fendants herein  have  to  said  land  accrued 
subject  to  the  transactions  stated  and  in 
subordination  to  the  superior  right  and  title 
of  plaintiff;  that  on  or  about  January  2, 1915, 
the  appellees  admitted  in  writing  that  the 
plaintiff's  debt  was  Just,  due,  and  unpaid, 
and  then  and  there  induced  the  plaintiff  to 
believe  their  claims  were  subordinate  to 
plaintiff's  right  and  title;  that  up  to  the 
time  of  the  filing,  of  defendants'  answer  on 
December  30,  1918,  In  said  cause  834,  the 
defendants  repeatedly  recognized  the  supe- 
rior right  and  title  of  the  plaintiff;  that  not 
until  then  did  the  defendants  give  notice  of 
their  adverse  possession  or  assert  title  hostile 
to  plaintiff;  that  plaintiff  relied  on  the  con- 
duct of  the  defendants,  and,  if  he  had  known 
that  they  were  repudiating  his  superior  right 
and  title,  suit  would  have  been  filed  before 
his  cause  of  action  was  barred;  that  it  would 
be  unjust  for  defendants  to  acquire  said  land 
which  is  of  the  value  of  $8,500  without  pay- 
ing therefor ;  that  the  statutes  of  limitations 
were  suspended  by  the  conduct  of  defend- 
ants, and  they  are  estopped  to  plead  title  by 
limitations. 

In  cause  No.  834  plaintiff  recovered  Judg- 
ment for  the  amount  of  his  notes  foreclosing 
the  vendor's  lien  upon  all  of  the  land  except 
that  portion  upon  which  James  Scott's  resi- 
dence was  located.  That  Judgment  was  re- 
versed by  this  court,  in  which  it  was  held 
that  the  trial  court  erred  in  said  cause  No. 
834,  in  its  construction  of  the  power  of  attor- 
ney. Upon  another  trial  appellees  herein 
amended  their  original  answer,  November  30, 
1914,  alleging  for  the  first  time  that  the 
transaction  of  September  9,  1909,  was  a  lot- 
tery and  not  enforceable,  and  that  said  pow- 
er of  attorney  provided  for  the  release  of 
lots  on  the  payment  of  $30  each,  and  was 
made  in  furtherance  of  the  lottery  scheme. 
Upon  a  second  trial,  the  court  rendered  judg- 
ment July  3,  1917,  refusing  to  enforce  the 
executory  contract  of  September  9,  1909,  and 
denying  the  plaintiff  a  foreclosure  of  the 
vendor's  lien  or  a  recovery  on  said  notes. 
From  this  Judgment  a  second  appeal  was 
prosecuted  and  the  Judgment  affirmed  in  this 
court.  Thereafter  this  suit  was  instituted  to 
recover  the  land.  Upon  the  trial  It  was  ad- 
mitted that  plaintiff  Stone  acquired  title 
from  and  under  the  sovereignty  of  the  soil 
to  the  40  acres  of  land  in  controversy.  The 
defendants  Introduced  in  evidence:  (1)  A 
deed  from  J.  B.  Stone  and  wife  to  Jim  Rob- 


inson, Jr.,  dated  September  9, 1909,  conveying 
the  40  acres  in  controversy  and  retaining  the 
vendor's  lien  to  secure  payment  of  the  two 
purchase-money  notes  of  $3,500  each;  (2)  a 
plot  of  the  Robinson  addition  to  the  town  of 
Lubbock,  showing  the  subdivision  into  lots 
and  blocks  of  the  40  acres  in  controversy; 
(3)  power  of  attorney  from  J.  B.  Stone  to  W. 
S.  Posey,  dated  September  9,  1909 ;  (4)  deed 
from  Jim  Robinfeon,  Jr.,  to  Lizzie  Sanders, 
conveying  the  property  on  which  the  James 
Scott  residence  Is  located;  (5)  deed  from 
Lizzie  Sanders  and  husband  to  James  Scott, 
conveying  the  property  on  which  the  Scott 
residence  is  located. 

The  appellant  attacks  the  action  of  the 
court  in  directing  a  verdict  upon  a  number  of 
grounds,  which,  under  the  view  we  have  of 
the  case,  it  will  not  be  necessary  for  us  to 
consider.  He  Insists  that,  bis  action  being 
in  the  form  of  trespass  to  try  title,  it  was 
only  necessary  for  him  to  show  title  In  him- 
self from  the  sovereignty  of  the  soil.  If  the 
trial  had  ended  with  the  introduction  of 
mesne  conveyances,  showing  title  in  him 
from  the  state,  this  contention  would  be 
correct.  His  former  suit  wbb  an  effort  to 
collect  the  amount  of  the  notes  and  to  fore- 
close his  vendor's  lien.  Stone  v.  Robinson, 
203  S.  W.  1132.  Having  been  defeated  in  this 
effort  by  appellees'  plea  and  proof,  showing 
an  illegal  contract,  this  action  was  filed  to 
recover  the  land,  upon  the  theory  that  the 
contract  of  September  9,  1909,  was  an  ex- 
ecutory contract,  under  which  the  superior 
title  remained  in  him. 

[1]  While  it  is  true  that  under  that  con- 
tract appellant  retained  the  superior  title, 
this  fact  does  not  preclude  appellee  from 
Interposing  in  this  suit  as  a  defense  the  il- 
legality of  the  contract  which  conveyed  to 
him  the  equitable  title.  While  we  think  the 
proof  of  illegality  in  the  contract  of  Septem- 
ber 9,  1909,  is  a  defense  to  appellant's  suit, 
we  do  not  find  it  necessary  to  base  the  dis- 
position of  this  appeal  upon  that  issue.  In 
Hall  v.  Edwards,  194  S.  W.  674,  this  court 
considered  the  question  of  the  right  of  a 
vendee  to  set  up  the  illegality  of  a  contract, 
and  held  that  such  a  defense  was  available 
against  the  vendor's  effort  to  recover  the 
land.  While  the  Supreme  Court  has  granted 
a  writ  of  error,  we  are  not  prepared  to  re- 
cede from  our  holding  in  that  case. 

[2]  We  do  not  agree  with  appellees'  con- 
tention that  in  the  former  suit,  in  which  ap- 
pellant sought  to  recover  upon  the  notes,  he 
elected  his  remedy  and  is  bound  by  such  elec- 
tion and  cannot  therefore  maintain  this  suit. 
Where  a  plaintiff  has  two  inconsistent  reme- 
dies under  a  contract  and  elects  to  pursue 
one  of  them,  in  which  suit  the  defendant 
repudiates  his  liability,  by  pleading  the  stat- 
ute of  limitation  or  other  like  plea,  the 
plaintiff  may  again  exercise  his  right  of 
election  and  resort  to  his  other  remedy. 

[3,4]  The  doctrine  is  well  established  in 
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this  state  that  the  vendor  In  an  executory 
contract  of  Bale  baa,  upon  default  of  the 
vendee,  the  right  to  sue  for  either  the  land 
or  the  purchase  money,  and,  as  suggested  In 
several  opinions  by  the  Supreme  Court,  the 
better  practice  is  to  unite  his  causes  of  ac- 
tion, pleading  and  praying  In  the  alternative. 
In  this  litigation  appellant  elected  to  pursue 
his  remedies  by  separate  actions,  and  appellee 
insists  that  his  right  to  resort  to  the  remedy 
here  and  now  pursued  is  barred  by  the  stat- 
utes of  three,  four,  and  five  years.  It  has 
been  held  by  the  Supreme  Court,  in  Burnham 
v.  Hardy  Oil  Co.,  108  Tex.  556,  195  S.  W. 
1142,  that  the  three  years'  statute  of  limita- 
tion does  not  apply  to  eases  of  this  character. 
This  point  was  discussed  by  Boyce,  Justice, 
referring  to  the  Burnham  Case,  in  St.  Louis 
Union  Trust  Co.  v.  Harbaugh,  205  S.  W.  497. 
We  deem  further  discussion  of  the  applica- 
tion of  the  statute  unnecessary  in  this  con- 
nection. 

[J,  •]  There  was  no  assertion  of  adverse 
ownership  on  the  part  of  appellee  In  this  case 
prior  to  the  time  he  filed  his  answer,  Novem- 
ber 30,  1914,  setting  up  the  illegality  of  the 
contract  in  the  former  suit.  While  there  are 
some  allegations  In  appellee's  answer  upon 
which  the  case  was  tried,  the  first  time,  de- 
nying that  appellant  had  any  lien  upon  the 
property  in  question  (Stone  v.  Robinson,  180 
S.  W.  135),  these  allegations  are  merely  con- 
clusions of  the  pleader,  drawn  from  the 
facts  alleged,  showing  appellant's  duty  to 
release  the  Hen  under  the  contract  As 
stated,  the  first  hostile  assertion  of  title  is 
found  in  appellee's  answer,  filed  in  the  trial 
court  after  the  case  was  reversed  the  first 
time,  in  which  the  illegality  of  the  contract 
it  set  up.  For  this  reason  the  five  years' 
statute  cannot  apply.  We  think,  however, 
Vernon's  Sayles'  Civil  Statutes,  art  5694,  is 
clearly  applicable  to  the  facts  shown  in  the 
record,  and  that  under  the  provisions  of  that 
article  appellant's  right  to  recover  herein  is 
barred.  R.  B.  Godley  Lbr.  Co.  v.  C.  C. 
Slaughter,  202  S.  W.  801 ;  Adams  v.  Harris, 
190  S.  W.  245.  The  provisions  of  the  article 
applicable  here  are  that  the  right  to  recover 
any  real  estate,  by  virtue  of  a  superior  title 
retained  In  any  deed  of  conveyance,  shall  be 
barred  after  the  expiration  of  four  years 
from  the  maturity  of  the  note  or  notes  evi- 
dencing such  indebtedness,  and  that,  If  suit 
is  not  brought  for  the  recovery  of  such  real 
estate  within  four  years  from  the  date  of 
the  maturity  of  such  indebtedness,  by  the 
vendor,  the  purchase  money  thereof  shall  be 
conclusively  presumed  to  have  been  paid.  It 
was  shown  that  the  notes  evidencing  the  in- 
debtedness arising  under  the  contract  of 
September  9,  1909,  matured  September  9, 
1910,  and  1911,  respectively.  This  suit  was 
filed  June  21,  1918.  As  stated  above,  under 
the  well-recognized  rule  of  practice  in  this 
state,  appellant  might  have  sued  to  recover 
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the  land  in  the  alternative  in  the  first  action 
filed  by  him,  but  having  exercised  his  option 
to  pursue  his  remedies  by  separate  actions, 
and  having  sued  to  recover  the  land  more 
than  four  years  after  the  last  note  matured, 
his  last  action  is  barred  by  the  above-named 
statute.  The  running  of  the  statute  was  not 
suspended  by  the  first  suit.  City  of  Dallas 
v.  Kruegel,  95  Tex.  43,  64  S.  W.  922;  Brown- 
ing v.  Pumphrey,  81  Tex.  163,  10  S.  W.  870; 
Wlndom  v.  Howard,  26  S.  W.  175;  Bowen  v. 
Klrkland,  17  Tex.  Civ.  App.  846,  44  S.  W. 
189;  Duke  v.  Reed,  64  Tex.  705. 

H'ot  the  reasons  stated,  the  judgment  Is 
affirmed. 


GOLF,  C.  &  S.  F.  RY.  CO.  v.  BAKER  et  al. 
1  (No.  6117.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 
■    Dec  17,  1919.     Rehearing  Denied 
Jan.  28,  1920.) 

1.  Limitation  or  actions  <S=>121(2)— Amend- 
ed PETITION  ALLEGING  SALE  OF  JOINT  PLAIN- 
TIFF'S INTEBEST  TO  OTHER  PLAINTIFF  DOES 
NOT  8ET  UP  NEW  CAUSE  OF  ACTION. 

In  action  by  two  joint  lessees,  amended  pe- 
tition naming  only  one  of  the  lessees  as  plain- 
tiff, and  alleging  that  such  plaintiff  had  pur- 
chased the  interest  of  the  other  lessee  in  the 
lease,  was"  not  barred  by  limitations,  though 
filed  after  period  .  of  limitations  had  expired ; 
the  amended  petition  not  stating  a  new  cause 
of  action. 

2.  Limitation  of  actions  «=»127(8)— Amend- 
ed PETITION  IN  ACTION  AGAINST  RAILROAD 
FOR  LEAVING  OPENINGS  IN  PLAINTIFF'S 
FENCES  HELD  NOT  TO  STATE  NEW  CAUSE  OF 
ACTION. 

In  action  against  railroad  for  loss  of  cat- 
tle'and  damage  to  pasturage  because  of  openings 
made  in  plaintiff's  fences  during  construction  of 
road,  where  original  petition  charged  that  de- 
fendant its  agents,  and  employes  broke  fences 
in  not  less  than  eight  different  places,  and  that 
"people  grading  the  road  for  defendant"  tore 
down  fences  and  left  thqm  down,  without  spec- 
ifying parts  of  fences  where  openings  were 
made,  amended  petition,  alleging  openings  to 
have  been  made  by  servants  of  independent  con- 
tractor on  the  right  of  way,  held  not  to  state 
new  cause  of  action  so  as  to  be  barred  by  lim- 
itations; the  amended  petition  merely  making 
more  specific  the  allegations  of  original  peti- 
tion. 

3.  Tbial  $=»357— Answer  to  special  issue 
construed  as  sufficiently  responsive. 

In  action  against  railroad  for  loss  of  cattle 
through  openings  left  in  plaintiff's  fence,  where 
special  issue  submitted  question  of  whether 
the  17  head  of  cattle  alleged  in  plaintiff's  peti- 
tion escaped  through  opening,  with  the  require- 
ment that  jury  answer  yes  or  no,  answer  of 
"Yes;  at  least  10  head,"  held  sufficiently  re- 
sponsive. 
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4.  Trial  «3=»355(2)— Answer  to  special  is- 
sue SUFFICIENT  FOB  BASIS  OF  JUDGMENT. 

In  action  against  railroad  for  loss  of  cattle 
through  openings  in  fence  on  railroad's  right  of 
way,  where  jury,  in  answer  to  special  issue 
as  to  whether  17  head  of  cattle  had  escaped 
through  openings  complained  of,  had  answered 
"Yes;  at  least  10  head,"  answer  of  jury  in 
response  to  issue  as  to  reasonable  value  of  "said 
cattle,"  if  former  question  was  answered  in  the 
affirmative,  of  certain  amount,  without  specify- 
ing as  to  whether  such  amount  was  for  10  or 
17  head  of  cattle,  was  sufficient  on  which  to 
base  judgment,  in  view  of  the  pleadings,  evi- 
dence, and  instructions  of  the  court,  warrant- 
ing verdict  for  such  amount  for  loss  of  10 
head. 

5.  Negligence  «j=»136(5)— Cause  of  damage 
question  foe  jury. 

In  action  of  tort  where  it  is  not  shown 
with  absolute  certainty  that  any  of  the  damage 
sustained  was  caused  by  defendant's  wrongful 
acts,  but  where  it  is  shown  with  reasonable  cer- 
tainty that  some  of  the  damage  was  sustained 
by  reason  thereof,  plaintiff  is  entitled  to  have 
jury  pass  on  the  evidence,  consider  all  the  facts 
and  circumstances  of  the  case,  and  make  the 
most  intelligent  and  proper  estimate  which 
the  nature  of  the  case  will  permit  as  to  damages 
resulting  from  defendant's  act 

6.  Railroads  <$=»114(2)— Evidence  warrant- 
ing ALLOWANCE  OF  DAMAGES  FOB  CATTLE 
LOST  AFTER  ESCAPING!  THROUGH  OPENINGS 
IN    FENCE    DURING  RAILROAD   CONSTRUCTION. 

In  an  action  against  a  railroad  for  loss 
of  cattle  escaping  through  openings  made  in 
plaintiff's  fence  during  railroad  construction, 
evidence  as  to  extent  of  damages  held  sufficient 
to  warrant  verdict  aa  to  amount. 

Appeal  from  District  Court,  McCulloch 
County ;  J.  O.  Woodward,  Judge. 

Action  by  J.  T.  Baker  and  L.  M.  Baker 
against  the  Gulf,  Colorado  &  Santa  Fe  Rail- 
way Company.  Judgment  for  last  named 
plaintiff,  and  defendant  appeals.    Afflrmad. 

Terry,  Cavln  &  Mills,  of  Galveston,  Sam 
McCollum,  of  Brady,  and  Lee,  Lomax  & 
Smith,  of  Ft  Worth,  for  appellant 

F.  M.  Newman,  of  Brady,  and  Wilkinson 
&  McGaugh,  of  Brownwood,  for  appellee. 

Findings  of  Fact 

BRADY,  J.  The  appellee,  L.  M.  Baker,  who 
was  plaintiff  below,  and  one  J.  T.  Baker  were 
the  lessees  of  about  4,200  acres  of  land,  sit- 
uated partly  in  McCulloch  and  partly  In 
Concho  counties,  Tex.  The  lease  began  April 
15,  1910,  and  ended  April  15,  1911,  and  the 
land  was  leased  for  grazing  and  pasturage 
purposes.  After  acquiring  the  lease  the  plain- 
tiff placed  in  the  pastures  393  head  of  cattle. 
During  the  fall  of  1910  appellant,  in  the 
construction  of  the  roadbed  for  its  line  of 
railway  between  Brady  and  Eden  in  Texas, 
employed  a  construction  company  to  prepare 
and  complete  its  roadbed,  In  preparation  for 


laying  rails,  and  to  do  all  necessary  grubbing, 
clearing,  and  grading,  which  Included  the 
lands  leased  by  plaintiff,  and  described  In  his 
petition.  In  doing  this  work  it  was  necessary 
for  the  construction  company  to  cut  the 
fences  of  plaintiff's  pastures  as  the  work 
progressed  to  those  premises.  The  construc- 
tion company  began  work  In  the  fall  of  1910, 
in  the  latter  part  of  October  or  early  in  No- 
vember, and  In  the  course  of  the  work,  and 
before  Its  acceptance  by  appellant  the  undis- 
puted facts  show  that  the  construction  gang 
broke  the  fences  of  plaintiff's  pastures  at  sev- 
eral different  places  along  the  right  of  way, 
rendered  necessary  In  the  performance  of 
such  work. 

At  the  time  plaintiff  placed  his  cattle  In  the 
leased  pastures  there  was  no  other  stock 
there.  The  grass  was  good,  and  there  was  a 
substantial  wire  fence  around  the  pastures. 
The  cattle  remained  in  the  pastures  during 
the  summer  and  fall  of  1910,  but  90  head 
were  sold  by  plaintiff  about  the  latter  part 
of  August  and  they  were  delivered  early  in 
November.  There  were  three  pastures,  called 
the  east  pasture,  the  horse  pasture,  and  the 
northwest  pasture.  There  were  five  breaks 
made  in  plaintiff's  fences  by  the  construction 
gang  on  the  right  of  way,  and  at  least  an- 
other break  In  the  east  pasture  south  and  off 
the  right  of  way,  and  plaintiff  had  placed  a 
gate  In  the  east  pasture  fence. 

Up  to  the  time  these  breaks  were  made 
none  of  plaintiff's  cattle  bad  been  escaping 
from  the  pasture,  and  no  other  stock  had 
been  getting  in.  At  different  times  while 
the  railroad  was  building  through  the  pas- 
ture plaintiff  missed  cattle.  At  the  time  he 
made  delivery  of  the  90  head  referred  to 
above  he  found  them  at  various  places;  some 
of  them  in  lanes,  some  in  an  adjoining  pas- 
ture, and  some  around  the  town  site  of  Mel- 
vin,  which  was  near  by,  and  others  near  Eden 
and  Brady,  something  like  10  miles  west  of 
bis  pasture.  During  this  time  plaintiff  found 
other  cattle  in  his  pasture  belonging  to  dif- 
ferent owners  nearly  every  day  from  the 
time  the  construction  work  began  up  to  Jan- 
uary; and  after  the  breaks  were  made  in 
the  fences  plaintiff  rode  his  fences  every  day, 
and  frequently  built  up  the  gaps  to  keep 
cattle  out  of  his  pasture  and  to  keep  his  own 
from  escaping.  He  often  saw  cattle  tracks 
at  the  gaps  in  question.  During  this  time 
the  construction  gang  were  at  work,  some- 
times around  the  gaps  and  sometimes  not 
Plaintiff  notified  the  foreman  of  the  construc- 
tion gang  of  the  gaps  being  open,  and  com- 
plained of  the  failure  to  close  them,  but  the 
gaps  continued  to  be  left  open. 

Among  the  cattle  escaping,  plaintiff  failed 
to  find  17  head,  11  of  which  were  coming  two 
year  old  steers,  and  the  remainder  coming 
three  year  old  steers.    Plaintiff  employed  his 
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own  time,  and  hired  extra  help  to  hunt  these 
cattle,  and  paid  them  a  reasonable  Bum  for 
their  services.  The  reasonable  market  value 
of  the  two  year  old  steers  was  from  $20  to 
930,  and  for  the  three  year  old  $34  each. 

The  pasture  was  capable  of  sustaining  600 
head  of  cattle  until  spring  In  a  good  condi- 
tion, and  the  cattle  were  in  good  shape  when 
the  railroad  company  began  to  construct  the 
roadbed  and  right  of  way  through  the  pas- 
ture. Late  in  1910,  after  plaintiff  had  re- 
moved the  90  head  from  the  pasture,  he 
moved  some  160  or  170  head  to  other  pas- 
tures for  grass,  because  the  grass  in  the 
leased  pasture  had  been  eaten  out  pretty 
well  and  was  not  sufficient  to  sustain  the 
cattle,  which  bad  already  started  to  fall 
away  in  flesh.  He  later  removed  other  cattle 
for  the  same  reasons,  leaving  about  100  bead 
in  the  pasture.  The  100  head  left  in  the  pas- 
ture came  through  the  winter  in  hard  shape, 
but  plaintiff  lost  none  of  them.  The  differ- 
ence in  value  of  these  cattle,  due  to  the 
shortage  In  grass  through  other  cattle  hav- 
ing grazed  on  the  pasture,  was  from  $3 
to  $5  a  head,  and  the  grass  was  worth  from 
25  to  35  cents  an  acre. 

The  evidence  did  not  disclose  just  when  or 
where  the  17  head  escaped,  nor  through 
which  of  the  gaps  they  went  They  might 
have  gone  through  one  of  them  or  all  of 
them.  There  was .  positive  evidence,  how- 
ever, that  some  cattle  got  in  and  out  of  the 
pasture  through  openings  made  by  the  con- 
struction company  during  the  fall  of  1910, 
and  some  of  them  were  plaintiff's  cattle. 
There  was  a  lane  opening  into  the  Brady  and 
Eden  public '  road,  which  road  was  on  the 
north  side  of  the  pasture,  and  there  was  a 
gate  in  the  lane  which  was  sometimes  left 
open.  There  was  testimony  that  there  were 
places  in  the  fence  close  to  the  northwest 
corner  of  the  pasture  that  were  not  in  good 
condition,  and  the  fence  was  down  in  one 
place  there  some  20  or  30  steps  wide.  The 
railroad  was  between  a  quarter  and  half 
mile  from  that  fence,  and  the  track  was 
about  a  mile  from  the  west  corner  of  the 
northwest  pasture.  The  mall  carrier,  who 
traveled  this  road  going  to  Eden,  reported  to 
plaintiff  that  he  saw  7  head  of  cattle  on  the 
Brady  and  Eden  road  about  a  mile  and  a 
half  north  of  the  north  gate  on  such  road. 
They  were  young  steers  and  had  plaintiff's 
brand  on  them. 

The  plaintiff  filed  his  original  petition 
June  29, 1912,  joined  by  J.  T.  Baker  as  plain- 
tiff. In  this  petition  he  alleged,  among  other 
things,  that  before  the  delivery  of  the  90 
head  of  cattle  In  the  fall  of  1910  appellant 
commenced  grading  its  road,  and  that  "the 
employe*  and  people  grading  said  road  for 
defendant  tore  down  the  fences  around  said 
pastures  and  left  them  down,  and  permitted 
plaintiff's  said  cattle  to  escape  from  said  pas- 
tures and  scatter  in  every  direction";   that 
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the  remainder  of  the  cattle  escaped  through 
the  openings  in  the  fences  "so  made  and  left 
open  by  defendant";  that  he  frequently  put 
up  the  fences  during  that  time,  but  that  they 
were  often  torn  down  by  the  parties  grading 
the  road  for  defendant,  and  that  plaintiff's 
cattle  escaped  through  these  openings,  and 
other  stock  entered  the  pasture  and  destroyed 
the  grass;  that  plaintiff  frequently  com- 
plained to  the  parties  grading  the  road  for 
defendant  not  to  take  down  the  fences,  and 
to  keep  them  up  and  not  to  permit  stock  to 
go  In  and  out ;  that  by  the  acts  of  defendant! 
its  employes,  and  agents  plaintiff  was  dam- 
aged in  the  loss  of  the  cattle  not  recovered, 
and  in  other  particulars  substantially  as  al- 
leged later  in  the  amended  petition.  Plain- 
tiff averred  that  defendant  tore  down  the 
fences  around  the  pastures  in  as  many  as 
eight  places,  and  left  them  down. 

On  February  24,  1915,  there  was  filed  the 
third  amended  original  petition;  L.  M.  Bak- 
er alone  being  plaintiff.  In  this  petition  the 
contract  between  appellant  and  the  construc- 
tion company  was  specifically  alleged,  and  it 
was  claimed  that  the  fences  were  torn  down 
by  the  construction  company,  acting  under 
its  contract  with  appellant,  at  several  points 
where  the  right  of  way  entered  into  and 
emerged  from  said  pasture,  and  specifically 
alleged  that  the  fences  were  so  torn  down 
in  as  many  as  five  different  places  where  the 
line  of  railway  entered  the  pastures  or  is- 
sued therefrom.  The  other  averments  are 
substantially  as  contained  in  ttie  former 
pleadings,  and  it  is  not  necessary  to  make 
any  further  statement  of  the  amended  plead- 
ing, except  to  say  that  plaintiff  charged  his 
damages  to  have  accrued  from  the  negligence 
of  the  defendant  and  the  construction  com- 
pany. 

The  case  was  submitted  to  the  Jury  upon 
special  Issues ;  the  questions  and  answers 
being  as  follows: 

"Question  No.  1.  Did  tbe  contractors,  as  al- 
leged in  plaintiff's  petition,  tear  down  the 
fences  of  the  plaintiff  at  the  places  where  the 
said  roadbed  of  the  defendant  went  through 
plaintiff's  fences?  Answer  this  question  'Yes' 
or  *No.' 

"Answer:    Yes. 

"Question  No.  2.  Did  the  17  head  of  cattle 
alleged  in  plaintiffs  petition  escape  through 
these  openings  or  gaps  on  the  right  of  way  of 
the  defendant's  road?  Answer  this  question 
'Yes'  or  'No.' 

"Answer:     Yes;    at  least  10  bead. 

"Question  No.  3.  Did  the  plaintiff  ever  re- 
cover or  receive  the  17  head  of  cattle  so  al- 
leged by  him  in  his  petition  to  have  been  per- 
manently lost?  Answer  this  question  'Yes'  or 
'No.' 

"Answer:    No. 

"Question  No.  4.  If  you  answer  question  No. 
2  in  the  affirmative,  then  you  will  answer 
the  following  question,  but,  if  you  answer  ques- 
tion No.  2  in  the  negative,  you  need  not  answer 
the  same.  State  what  was  the  reasonable  fair 
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market  value  of  said  cattle  at  the  time  and 
place,  if  yon  find  they  did  so  escape  through ' 
said  openings  or  gaps? 

"Answer:    $300. 

"Question  No.  5.  Did  any  cattle  or  other  live 
stock  enter  into  plaintiff's  said  pastures  through 
the  openings  made  in  the  fences  on  defendant's 
right  of  way  by  the  persons  engaged  in  con- 
structing its  roadbed  and  during  the  time  of  its 
construction?  Answer  this  question  'Yes'  or 
'No.* 

"Answer:    Yes. 

"Question  No.  6.  If  you  answer  question  No. 

5  in  the  affirmative,  then  state  whether  or  not 
any  grass  in  said  pasture  was  consumed  or 
destroyed  by  said  stock  so  entering  said  pas- 
tures?   Answer  this  question  "Yes*  or  'No.* 

"Answer:    Yes. 

"Question  No.  7.  If  you  answer  question  No. 

6  in  the  negative,  you  need  not  answer  the 
following  question,  but  if  you  answer  it  in  the 
affirmative,  you  will  answer  same.  If  you  find 
that  any  grass  in  plaintiff's  pasture  was  con- 
sumed or  destroyed  by  live  stock  by  reason 
of  the  openings  in  his  fences  made  by  persons 
constructing  said  roadbed,  then  you  will  find 
the  market  value  of  such  grass  so  consumed 
and  destroyed  at  the  time  and  place  it  was 
consumed  and  destroyed,  if  any. 

"Answer:.  $210. 

"Question  No.  8.  Did  the  plaintiff  make  a 
reasonable  effort  to  find  and  gather  the  cattle, 
that  is  the  17  head  of  cattle  that  he  alleged 
was  lost  from  said  pastures,  if  you  find  that 
any  escaped  through  the  openings  .upon  said 
right  of  way?  Answer  this  question  'Yes'  or 
'No.' 

"Answer:  Yes. 

"Question  No.  9.  Did  plaintiff  incur  and  pay 
any  expenses  in  a  reasonable  effort  to  find 
said  cattle  that  escaped,  including  those  that 
were  permanently  lost,  if  you  find  that  any 
escaped  and  were  lost  as  alleged  in  plaintiff's 
petition.    Answer  this  question  'Yes'  or  'No.' 

"Answer:    Yes< 

"Question  No.  10.  If  you  answer  question 
No.  9  in  the  negative,  you  will  not  answer  the 
following  question,  but  if  you  answer  it  in  the 
affirmative,  then  you  will  find  what  amount  was 
reasonable  and  necessary  in  the  way  of  ex- 
penses incurred  in  looking  after  and  gathering 
said  cattle. 

"Answer:    $100." 

In  addition  to  the  questions  propounded  to 
the  Jury,  the  court  gave  this  precautionary 
instruction: 

"You  are  instructed  that,  if  you  believe  from 
the  evidence  that  the  cattle  of  the  plaintiff 
escaped  through  other  openings  in  said  pas- 
tures and  not  through  the  openings  made  by 
the  construction  company  on  defendant's  right 
of  way,  you  will  not  be  authorized  to  return 
damages  for  the  escape  of  Baid  cattle,  if  any, 
through  said  openings,  if  any;  or  if  other  cat- 
tle other  than  plaintiff's  cattle  got  into  plain- 
tiff's pastures  through  other  openings  other 
than  those  on  the  right  of  way,  if  any,  and 
damaged  plaintiff's  grass,  you  will  not  be  au- 
thorized to  return  a  verdict  for  damages  in 
any  sum  whatever  against  the  defendant  for 
the  destruction  of  plaintiff's  grass." 


Upon  the  verdict  the  court  entered  Judg- 
ment for  plaintiff  for  the  damages  found 
by  the  Jury,  with  legal  interest,  aggregating 
$881.46. 

Opinion. 

[1]  Among  the  questions  presented  upon 
this  appeal  is  the  point  that  this  suit  was 
originally  instituted  by  J.  T.  and  I*.  M. 
Baker,  and  that  by  amended  petition  L.  M. 
Baker  alone  prosecuted  the  suit,  alleging  that 
before  the  damages  had  accrued  he  had  pur- 
chased from  J.  T.  Baker  all  his  interest  in 
the  lease  contract  and  all  rights  thereunder, 
and  also  all  of  J.  T,  Baker's  right,  title,  and 
interest  in  the  cattle.  The  precise  point  is 
that  the  amended  pleading  set  up  a  new 
cause  of  action,  which  was  barred  by  the 
two-year  statute  of  limitation,  because  of 
the  change  made  therein,  seeking  recovery 
in  the  name  of  J.  T.  Baker  alone,  whereas 
recovery  had  theretofore  been  sought  In  the 
name  of  the  joint  plaintiffs,  J.  T.  and  L>.  M. 
Baker.  The  Identical  question  was  ruled 
upon  by  this  court  adversely  to  this  conten- 
tion in  the  former  appeal  of  this  case,  re- 
ported in  184  S.  W.  257.  We  have  again 
considered  the  matter,  and  have  concluded 
to  adhere  to  the  former  holding  of  this  court, 
and  refer  to  the  reasons  given  and  author- 
ities reviewed  in  the  opinion  on  the  former 
appeal.  Therefore  the  assignment  raising 
this'  question  is  overruled. 

It  Is  also  claimed  that  the  third  amended 
original  petition  set  up  a  new  cause  of  ac- 
tion, which  was  barred  by  the  two-year  stat- 
ute of  limitation,  for  that  in  the  original 
petition  the  plaintiff  sought  recovery  for  the 
acts  of  defendant's  agents  and  employes  in 
breaking  and  leaving  open  the  fences  at 
points  around  plaintiffs  inclosure,  but  such 
points  not  being  definitely  described  or  iden- 
tified as  being  on  the  right  of  way,  as  to 
which  a  statutory  duty  was  Imposed  on  de- 
fendant, whereas  the  amended  petition  set 
up  that  the  fences  were  broken  by  the  serv- 
ants of  an  independent  contractor  at  points 
on  the  right  of  way  only,  and  sought  to  hold 
appellant  liable  on  that  account  for  the  viola- 
tion of  a  statutory  duty. 

[2]  After  a  careful  consideration  of  the 
question,  we  are  of  the  opinion  that  the  con- 
tention is  without  merit.  The  original  pe- 
tition charged  the  breaking  of  the  fences  at 
several  different  places,  the  allegation  being 
in  not  less  than  eight  places,  but  failed  to 
state  the  points  where  made.  This  averment 
was  broad  enough  to  Include  breaks  on  the 
right  of  way  and  also  openings  at  other 
places,  but  certainly  embraced  the  former. 
The  amended  pleading  made  a  more  specific 
or  definite  statement,  and  confined  the  alle- 
gations of  breaking  to  the  right  of  way.  We 
think  there  was  clearly  in  the  amended  pe- 
tition a  retention  of  the  cause  of  action  al- 
leged In  the  original  petition,  at  least  as 
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to  the  five  gaps  alleged  in  the  amendment 
which  were  confined  to  the  right  of  way. 
Furthermore,  even  if  it  be  conceded  that  the 
railway  company  would  not  be  liable  for  the 
acts  of  the  servants  and  employes  of  the  con- 
struction company  in  breaking  and  leaving 
openings  in  appellee's  fences  off  the  right  of 
way  because  they  were  servants  of  an  inde- 
pendent contractor,  the  situation  would  not 
be  different,  because  the  original  pleadings 
alleged  not  only  that  the  eight  openings  in 
the  fences  complained  6f  were  made  by  de- 
fendant, its  agents,  and  employes,  but  also 
specifically  alleged  the  grading  of  the  road 
through  the  pastures  in  question,  and  that 
"the  people  grading  the  road  for  defendant" 
tore  down  the  fences  and  left  them  down.  It 
was  also  averred  that  appellee  frequently 
complained  to  the  ''parties  grading  the  road 
for  defendant"  not  to  take  down  the  fences, 
and  to  keep  them  up,  and  not  permit  the 
stock  to  go  in  and  out  The  amended  plead- 
ing merely  made  these  allegations  more  spe- 
cific, and  gave  the  name  of  the  contracting  or 
construction  company.  As  to  the  five  breaks 
in  the  fences  relied  upon  by  amendment,  they 
were  undoubtedly  included  in  the  broad  aver- 
ments of  the  original  petition,  and  under  the 
pleadings  the  railroad  company,  as  to  these 
breaks,  could  have  made  exactly  the  same 
defenses.  In  none  of  the  rules  laid  down  In 
Phoenix  Lumber  Oo.  v.  Houston  Water  Co., 
94  Tex.  456,  61  S.  W.  707,  for  determining  the 
identity  of  causes  of  action,  is  there  any 
ground  for  holding  the  two  pleadings  in 
question  to  have  stated  different  causes  of 
action,  when  fairly  construed,  so  as  to  bar 
by  limitation  the  action  asserted  in  the  last. 
Without  further  discussion  of  the  matter,  we 
overrule  the  contention. 

[3]  By  another  assignment  of  error  it  Is 
urged  that  the  jury's  answer  to  question  No. 
2  was  not  responsive  to  the  question;  that 
they  were  required  to  answer  the  question 
"Yes"  or  "No",  which  they  were  manifestly 
unable  to  do,  and  did  not  do;  and  that  there- 
fore the  case  should  be  reversed,  or  the  ap- 
pellee required  to  enter  a  remittitur  for  the 
damages  awarded  for  the  10  head  of  cattle 
found  by  the  Jury  to  have  escaped,  under 
their  answer  to  question  No.  2. 

It  is  true  that  the  court,  In  this  question, 
did  submit  the  issue  whether  the  17  head  of 
cattle  alleged  in  plaintiff's  petition  escaped 
through  the  openings  on  the  right  of  way, 
and  that  the  jury  were  instructed  to  answer 
this  question  "Yes"  or  "No."  The.  answer 
was  "Yes;  at  least  10  head."  WhUe  the 
answer  is  not  strictly  and  technically  respon- 
sive, we  think,  in  the  nature  of  the  case  and 
the  state  of  the  proof,  It  was  a  substantial 
compliance  with  the  spirit  of  the  statute,  and 
would  authorize  the  entry  of  a  judgment 
based  thereon  as  to  the  10  head  actually 
found  by  the  jury  to  have  escaped  through 
such  openings. 


As  to  the  question  of  remittitur,  this  is  dis- 
posed of  by  the  holding  just  made,  assuming 
that  the  evidence  warranted  a  verdict  for 
damages  for  at  least  10  head  of  the  escaping 
cattle,  which  will  be  hereafter  discussed  un- 
der other  assignments. 

In  the  next  assignment  of  error  in  the  brief 
it  Is  insisted  that  the  judgment  rendered  In 
this  case  on  the  findings  of  the  Jury  is  exces- 
sive, because  in  special  issue  No.  2  the  Jury 
were  asked  to  find  whether  the  17  head  of 
cattle  alleged  in  the  petition  escaped  through 
openings  on  the  right  of  way,  and  they  an- 
swered that  at  least  10  head  had  so  escaped. 
In  the  next  question  the  jury  were  asked  to 
say  whether  plaintiff  ever  recovered  the  17 
head,  and  this  is  followed  by  question  No. 
4,  in  which  the  jury  were  required  to  find 
the  market  value  of  "said"  cattle.  The  jury 
having  found,  In  response  to  question  No.  4, 
that  the  market  value  of  "said"  cattle  was 
$800,  it  is  urged  that  this  answer  must  be 
construed  to  have  been  a  finding  by  the  Jury 
that  the  fair  market  value  of  the  entire  17 
head  was  $300,  instead  of  the  value  of  the 
10  head  which  they  had  found  so  escaped. 
Moreover,  it  is  claimed  that  the  judgment,  in 
any  event,  as  to  the  cattle  alleged  and  found 
to  have  been  lost,  can  only  be  10/it  of  the 
total  value  of  the  17  head,  and  that  the  judg- 
ment is  excessive  in  the  sum  of  $123.53,  with 
Interest,  which  shouid  be  required  to  be  re- 
mitted. 

The  point  is  persuasive  and,  at  first  blush, 
impressive;  however,  while  It  must  be  con- 
ceded that  the  court  submitted  to  the  jury 
the  question  of  the  market  value  of  the  en- 
tire 17  head,  alleged  to  have  escaped  and 
not  recovered,  not  having  in  mind  that  the 
Jury  would  answer  that  only  a  part  of  them 
escaped  through  the  openings  on  the  right 
of  way,  yet  the  jury  evidently  referred  in 
their  answer  to  the  value  of  the  10  head 
which  they  had  found,  In  answer  to  question 
No.  2,  had  escaped  through  the  openings  on 
the  right  of  way.  This  is  made  clear  by  the 
pleadings  and  the  state  of  the  evidence  upon 
the  question  of  market  value.  The  petition 
alleged  that  6  of  the  17  bead  of  cattle  escap- 
ing and  not  recovered  were  two  year  old 
steers,  worth  $26.60  per  head,  and  that  the 
remaining  11  head  were  three  year  old  steers, 
worth  $30  per  head.  The  testimony  of  appel- 
lee was  undisputed  that  the  market  value  of 
the  two  year  old  steers  was  from  $28  to  $30, 
and  three  year  old  steers  $34. 

The  court  in  submitting  question  No.  4 
not  only  asked  the  jury  to  find  the  value  of 
"said  cattle,"  referring  to  the  17  head,  but 
the  question  also  embraced  the  idea  that  they, 
should  find  the  value  of  the  cattle  that  "did 
so  escape  through  said  openings  or  gaps." 

[4]  The  court  expressly  instructed  the  jury 
that  they  would  not  be  authorized  to  return 
damages  for  the  escape  of  the  cattle  through 
openings  not  made  by  the  construction  com* 
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pany  on  appellant's  right  of  way.  When  we 
consider  the  pleadings,  the  evidence  on  mar- 
ket value,  the  charge  of  the  court,  the  several 
findings  of  the  Jury  upon  this  subject  as  a 
whole,  and  the  liberal  rules  obtaining  in 
construing  verdicts  of  Juries,  we  think  there 
can  be  no  real  doubt  that  the  Jury's  estimate 
of  $300  for  the  value  of  the  lost  cattle  had 
reference  to  the  value  of  the  10  head  which 
they  had  previously  found  escaped  through 
such  openings.  Taking  this  view  of  the  mat- 
ter, the  pleadings,  evidence,  charge,  and  the 
findings  all  harmonize ;  whereas  the  contrary 
Interpretation  is  at  variance  therewith.  In 
support  of  the  conclusions  reached  In  deter- 
mining the  two  assignments  just  considered, 
as  to  the  proper  interpretation  of  the  jury's 
verdict,  we  cite  the  following  authorities: 
Wells  v.  Barnett,  7  Tex.  584;  garden  v.  Mat- 
thews, 22  Tex.  320;  Robinson  v.  Moore,  1 
Tex.  Civ.  App.  93,  20  S.  W.  994;  Stahl  v. 
Askey,  81  S.  W.  79;  dry  of  San  Antonio  v. 
L.  A.  Marshall  &  Co.,  85  S.  W.  315;  Rushing 
v.  Lanier,  51  Tex.  Civ.  App.  278,  111  S.  W. 
1089 ;  Sovereign  Camp  W.  O.  W.  v.  Wagnon, 
164  S.  W.  1082;  Gibson  v.  Dickson,  178  S.  W. 
44;  20  Ency.  PL  &  Prac.  pp.  344, 368  r  22  Ency. 
PI.  &  Prac.  pp.  877,  878,  955,  960. 

This  brings  us  to  the  discussion  of  the 
principal  and  most  difficult  questions  involved 
on  this  appeal,  which  are  presented  in  the 
first  four  assignments. 

The  contentions  of  appellant,  under  these 
assignments,  may  be  summarized  as  follows : 
That  the  case  should  not  have  been  submitted 
to  the  Jury,  but  the  peremptory  instruction 
requested  by  appellant  should  have  been 
given,  because  appellee  relied  for  recovery 
upon  the  alleged  violation  of  a  statutory 
duty  by  appellant,  in  falling  to  erect  cattle 
guards  or  stops  at  the  points  where  its  right 
of  way  entered  his  pastures,  and  there  is  no 
evidence  to  show  that  the  damages  sustained 
by  appellee  were  proximately  caused  by  ap- 
pellant's negligence  or  violation  of  duty,  in 
respect  to  either  of  the  three  items  of  dam- 
age submitted  to  the  jury.  It  is  claimed  that 
the  testimony  offered  upon  this  point  is  so 
weak  as  to  amount  to  nothing  more  than  a 
mere  "scintilla"  of  evidence,  and  that  as  to 
the  17  head  of  lost  cattle  the  testimony  shows 
no  more  than  that  the  cattle  might  have  es- 
caped through  the  openings  in  the  fences  on 
appellant's  right  of  way,  and  does  not  estab- 
lish that  they  did  so  escape.  In  short,  It 
is  urged  that  the  evidence  was  insufficient 
to  show  that  appellant's  wrongful  acts  caus- 
ed appellee's  damages;  that  there  was  a 
total  failure  to  show  the  extent  of.  the  dam- 
age sustained  by  appellee  though  any  viola- 
tion of  statutory  duty  by  appellant ;  and  that 
the  verdict  of  the  jury  necessarily  rested  up- 
on mere  conjecture  or  guesswork. 

On  the  other  hand,  appellee  contends  that 
negligence,  like  any  ultimate  fact  in  issue, 
may  be  established  as  well  by  reasonable  in- 


ference from  other  facta  as  by  a  more  di- 
rect means  of  proof.  He  also  maintains  that 
in  order  to  fix  liability  for  an  injury  by  tor- 
tious acts  it  is  only  necessary  to  show  with 
reasonable  certainty  the  cause  from  which 
the  injury  proceeds,  and  that  the  Jury  had 
the  right  to  infer,  from  the  testimony  in  this 
case,  that  appellee's  loss  was  to  some  extent 
caused  by  appellant's  negligence  and  wrong- 
ful  acts.  Specifically,  it  is  claimed  that  in  ac- 
tions for  tort,  if  it  is  Impossible  to  distin- 
guish between  the  damages  arising  from 
the  wrong  or  injury  complained  of  and  dam- 
age which  has  another  origin,  the  Jury  should 
be  permitted  to  make  the  best  estimate  in 
their  power,  from  the  best  evidence  that  the 
nature  of  the  case  admits  of,  and  award  com- 
pensation accordingly;  and  that  the  difficulty 
of  separating  the  damages  due  to  different 
causes  will  not  operate  to  deny  a  recovery 
for  substantial  damages. 

The  difficulty  lies,  not  so  much  in  deter- 
mining the  correct  legal  principle  determina- 
tive of  these  questions,  but  in  the  application 
of  the  rules  to  the  facts  of  this  case.  Per- 
haps as  fair  a  statement  of  the  law  as  any  to 
be  found  is  that  announced  In  17  Corpus 
Juris,  pp.  755-757.    It  is  there  stated  that— 

"Where  it  is  not  shown  with  reasonable  cer- 
tainty that  the  harm  or  loss  resulted  from  the 
act  complained  of,  there  can  be  no  recovery 
of  compensatory  damages  therefor.  This,  how- 
ever, is  bat  a  statement  in  another  form  of  the 
rule  requiring  that  damages  be  the  natural  and 
proximate  consequences  of  the  wrongful  act." 

After  pointing  out  that  the  rule  against  the 
recovery  of  uncertain  damages  generally  has 
been  directed  against  uncertainty  as  to 
cause  rather  than  uncertainty  as  to  measure 
or  extent,  the  same  authority  states  this 
rule: 

"Where  the  evidence  clearly  shows  some  sub- 
stantial damages  to  which  plaintiff  is  entitled, 
he  is  not  confined  to  a  recovery  of  mere  nomi- 
nal damages  by  a  failure  to  show  as  to  all  of 
the  items  of  damages  that  defendant  was  re- 
sponsible therefor;  and  in  the  case  of  concur- 
rent torts  by  several  the  difficulty  of  ascertain- 
ing with  exactness  the  proportion  of  damage 
caused  by  each  tort-feasor  is  not  a  ground  for 
denying  the  right  to  recover  a  substantial  sum, 
where  the  best  evidence  of  which  the  case  is 
susceptible,  reasonably  tending  to  show  the  rel- 
ative proportion,  is  adduced." 

Appellant  cites  several  authorities  in  it* 
brief,  including  Telegraph  Co.  v.  Brown,  62 
Tex.  640,  Weed  v.  Ry.  Co.,  21  Tex.  Civ. 
App.  689,  53  S.  W.  357,  Fleming  v.  Pullen,  97 
S.  W.  110,  and  St  Louis  Cattle  Co.  v.  Choi- 
son,  30  S.  W.  269,  tending  to  support  the  rule 
that  where  a  loss  is  not  shown  with  reason- 
able certainty  to  have  resulted  from  the 
wrongful  acts  of  the  defendant,  no  recovery 
will  be  allowed.  An  examination  of  the 
facts  of  these  cases,  however,  will  show  that 
none  of  them  is  conclusive  In  the  present 
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case,  because  of  the  difference  In  the  facts. 
In  the  Cholson  Case,  for  Instance,  It  was 
stated  by  the  court  that  it  was  largely  a  mat- 
ter of  conjecture  and  speculation  as  to  what 
the  death  rate  of  the  cattle  would  have  been 
had  not  the  defendant  torn  down  and  re- 
moved plaintiff's  fence,  and  that  the  death  of 
125  cattle,  or  any  other  number,  as  a  result 
of  defendant's  wrongdoing,  was  a  contin- 
gency too  remote  and  uncertain  to  submit  to 
the  Jury.  It  Is  also  pointed  oat  in  that  case 
that  no  effort  was  made,  either  by  direct  or 
circumstantial  evidence,  to  approximate  the 
number. 

Appellee  in  his  brief  cites  numerous  cases, 
chiefly:  Bennett  v.  G.,  C.  &  S.  F.  Ry.  Co., 
159  S.  W.  132;  8  Am.  &  Eng.  Enc.  of  Law 
(2d  Ed.)  pp.  610,  611;  17  -Corpus  Juris,  755, 
756:  Ogden  v.  Lucas,  48  111.  492;  Gould  v. 
McKenna,  86  Pa.  207,  27  Am.  Rep.  705 ;  Jen- 
kins v.  Penn.  Ry.  Co.,  67  N.  J.  Law,  331,  51 
Atl.  704,  57  L.  R.  A.  309;  Lamed  v.  Castle,  78 
Cal.  454,  18  Pac,  872,  21  Pac.  11;  Scheurer 
v.  Banner  Rubber  Co.,  227  Mo.  347,  126  S. 
W.  1037,  28  L.  R.  A.  (N.  S.)  1207,  21  Ann.  Cas. 
1110;  Allison  v.  Chandler,  11  Mich.  542;  and 
Gilbert  v.  Kennedy,  22  Mich.  117. 

It  Is  claimed  by  appellant's  counsel  that 
none  of  these  authorities  is  in  point,  because 
they  merely  bold  that  an  uncertainty  as  to 
the  manner  or  extent  of  damages  in  an  ac- 
tion for  tort  does  not  defeat  recovery,  and 
that  the  amount  of  damages  may  be  fixed  by 
the  Jury  in  the  exercise  of  sound  and  reason- 
able discretion ;  whereas  the  question  in  this 
case  is  not  the  amount  or  extent  of  the  dam- 
ages, but  whether  there  is  any  evidence  to 
show  that  any  of  appellee's  damage  or  loss 
was  caused  by  appellant's  negligence  or 
breach  of  duty. 

It  must  be  confessed  that  an  examination 
of  appellee's  authorities  will  show  that  they 
are  largely  to  the  effect  as  contended  by  ap- 
pellant. The  facts  In  most,  if  net  all,  of 
them,  do  not  Involve  the  question  of  an  un- 
certainty as  to  cause,  except  that  they  in- 
volve damages  resulting  from  separate  and 
independent  causes,  concurring  in  the  total 
injury  or  damage  inflicted.  However,  the 
purposes  of  this  inquiry  will  be  aided  by 
brief  quotations  from  some  of  these  cases, 
announcing  principles  which  are  thought  to 
be  applicable  to  the  facts  of  the  Instant  case. 

In  Jenkins  v.  Penn.  Ry.  Co.,  supra,  Jus- 
tice Pitney  used  this  language: 

"It  is  obvious  that,  if  the  property  owner 
must  be  confined  to  nominal  damages  in  such  a 
situation,  it  is  the  same  in  effect,  as  to  say  that 
he  is  entitled  to  no  recovery.  In  our  opinion, 
this  is  not  the  law.  The  situation  is  one  that 
is.  not  very  unusual  in  actions  of  tort.  It  many 
times  happens  that  the  damage  arising  from 
an  actionable  injury  chargeable  to  the  defend- 
ant is,  in  the  nature  of  things  or  from  the  cir- 
cumstances of  the  cases,  indistinguishable  from 
other  damages  occurring  at  the  same  time,  at- 
tributable to  the  acts  of  an  independent  tort- 
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feasor  or  to  natural  causes.  In  such  cases, 
since  the  injured  party  cannot  supply  the  mate- 
rials necessary  to  enable  the  jury  to  make  an 
exact  computation  of  the  damages  in  suit,  the 
approved  practice  is  to  leave  it  to  the  good 
sense  of  the  jury,  as  reasonable  men,  to  form 
from  the  evidence  the  best  estimate  that  can 
be  made  under  the  circumstances  as  a  basis 
of  compensatory  damages  for  the  actionable 
injury." 

In  Allison  v.  Chandler,  supra,  Judge 
Christiancy,  among  other  things,  said: 

"The  law  does  not  require  impossibilities, 
and  cannot  therefore  require  a  higher  degree 
of  certainty  than  the  nature  of  the  case  admits. 
And  we  can  see  no  good  reason  for  requiring 
any  higher  degree  of  certainty  in  respect  to  the 
amount  of  damages  than  in  respect  to  any 
other  branch  of  the  cause.  Juries  are  allowed 
to  act  upon  probable  and  inferential,  as  well  as 
direct  and  positive,  proof.  And  when  from  the 
nature  of  the  case  the  amount  of  the  damages 
cannot  be  estimated  with  certainty,  or  only  a 
part  of  them  can  be  so  estimated,  we  can  see 
no  objection  to  placing  before  the  jury  all  the 
facts  and  circumstances  of  the  case  having  any 
tendency  to  show  damages  or  their  probable 
amount,  so  as  to  enable  them  to  make  the  most 
intelligible  and  probable  estimate  which  the  noc- 
ture of  the  case  will  permit." 

[5]  In  respect  to  cause  or  causes  of  dam- 
age, we  see  no  difference  in  principle  from  a 
question  of  the  nature  or  extent  of  the  dam- 
ages; and  think  that  the  rules  just  quoted 
are  applicable,  at  least  where  the  proof  tends 
to  show  with  reasonable  certainty  that  some 
of  the  loss  has  resulted  from  the  negligence 
of  the  defendant.  In  this  case,  whatever  un- 
certainty may  exist  as  to  the  proportion  in 
which  appellant's  negligence  and  that  of 
other  parties  contributed '  to  cause  appellee's 
loss,  it  was  occasioned,  in  part,  by  appellant's 
negligence  and  wrongdoing,  and  as  said  in 
Gilbert  v.  Kennedy,  supra:  "Justice  and 
sound  policy  alike  require  that  it  should  bear 
the  risk  of  the  uncertainty  thus  produced." 

[6]  When  the  facts  are  carefully  examined, 
we  think  that  sufficient  evidence  will  be 
found  in  the  record  to  show  that  appellee, 
with  reasonable  certainty,  proved  a  part, 
at  least,  of  his  damage  was  caHsed  by  appel- 
lant it  will  be  sufficient  to  recite  these  facts 
and  circumstances :  That  until  appellant  be- 
gan to  construct  its  roadbed  through  the 
pastures  none  of  appellee's  cattle  has  been 
escaping,  and  no  others  had  been  getting  in. 
Appellee  and  at  least  one  other  witness  tes- 
tified to  having  seen  cattle  go  in  and  out  of 
the  pastures  through  gaps  left  In  the  fences 
on  appellant's  right  of  way,  and  numerous 
tracks  were  shown  to  have  been  found  at 
these  places.  On  the  other  hand,  no  wit- 
ness testified  to  having  seen  any  cattle  come 
in  or  go  out  the  pastures  through  any  other 
gaps  or  openings,  or  to  have  seen  any  tracks 
at  any  other  openings.  There  is  ample  evt< 
dence  to  show,  with  approximate  certainty. 
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the  extent  of  appellee's  damages,  and  to  sus- 
tain tiie  jury's  verdict  as  to  amounts.  The 
Jury  were  expressly  Instructed  not  to  allow 
any  damages  for  cattle  escaping  through  oth- 
er openings.  In  view  of  this  Instruction  and 
the  testimony,  direct  and  circumstantial,  we 
cannot  say  that  the  Jury  were  not  warranted 
in  finding  that  at  least  10  of  the  escaping 
cattle  went  through  the  gaps  or  openings  for 
which  appellant  was  responsible,  and  In 
awarding  damages  therefor,  as  well  as  in 
the  other  items  of  recovery.  The  proof  was 
as  certain  as  the  circumstances  and  nature  of 
.the  case  would  admit,  and  authorized  the  in- 
ferences found  by  the  Jury.  It  is  true  that 
the  evidence  did  not  show  conclusively,  or 
even  positively,  that  any  particular  number 
of  the  17  head  of  cattle  escaped  through 
openings  on  the  right  of  way,  and  that  it  is 
possible  all  of  them  may  have  escaped  else- 
where. On  the  other  hand,  it  Is  possible,  and 
not  at  all  improbable,  that  they  all  escaped 
through  the  openings  on  the  right  of  way. 
The  Jury,  uncertain  upon  this  point,  appor- 
tioned the  loss,  finding  that  at  least  10  out  of 
the  17  head  went  through  the  openings  at- 
tributable ot  appellant  There  was  some 
testimony  that  there  was  a  break  on  the 
north  side  of  the  pasture,  and  a  gate  on  that 
side  which  was  sometimes  left  open,  and  one 
witness  testified  to  having  seen  7  head  of 
appellee's  cattle  outside  the  pasture  north 
of  said  side,  and,  the  testimony  not  showing 
that  they  were  ever  recovered,  it  may  be 
that  this  accounts  for  the  jury's  having  divid- 
ed the  loss,  so  as  to  hold  appellant  account- 
able for  at  least  10  head. 

The  question  is  regarded  by  us  aa  close, 
but  viewing  the  testimony,  both  direct  and 
circumstantial,  as-  a  whole,  we  believe  the 
jury  were  Justified  in  the  verdict  rendered, 
and  that  we  are  not  warranted  in  disturbing 
it 

Finding  no  reversible  error  in  the  record, 
the  case  is  affirmed. 

Affirmed. 


FENTON  et  aL  v.  MILLER    (No.  2203.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana- 
Jan.  8,  1920.) 

1.  FbAUDULENT  CONVEYANCES  <8=>208 —  VOL- 
CNTABT  QIFT  TO  WIFE  NOT  VOID  AS  TO  SUB- 
SEQUENT CBBDITOBS. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  3967,  a  husband's  gift  to  his  wife,  merely 
because  without  consideration  and  voluntary, 
is  not  void  as  to  subsequent  creditors. 

2.  Appeal  and  ebbob  <3=>910— Legality  of 
gift  to  wife  pbe8umed  to  uphold  judg- 
MENT. 

In  the  absence  of  contrary  facts  found  by 
the  trial  court,  the  Court  of  Civil  Appeals  must 


indulge  the  presumption  that  a  gift  of  proper? 
ty,  including  land  from  plaintiff  husband  to 
plaintiff  wife,  attacked  by  defendant,  was  made 
in  compliance  with  law,  and  was  not  by  parol. 

Appeal  from  Upshur  County  Court;  D. 
Walker,  Judge. 

Suit  by  Dora  Belle  Fenton  and  another 
against  J.  L.  Miller.  From  judgment  for  de- 
fendant, plaintiffs  appeal.  Reversed,  and 
judgment  rendered  in  favor  of  plaintiff  Dora 
Belle. 

See,  also,  207  S.  W.  631. 

The  suit  Is  by  the  appellant  Mrs.  Fenton, 
joined  by  her  husband,  to  recover  the  posses- 
sion, or,  in  the  alternative,  the  value  of  the 
specifically  described  property  in  the  peti- 
tion. Mrs.  Fenton  claimed  the  property  as  her 
separate  property.  The  appellee  answered  by 
denial,  and  pleaded  that  the  property  was  the 
community  property  of  Mrs.  Fenton  and  her 
husband,  and  that  it  was  subject  to  sale 
under  execution  for  community  debts.  The 
trial  was  before  the  court  without  a  Jury,  and 
findings  of  fact  were  made  by  the  court,  and 
Judgment  was  entered,  awarding  Mrs.  Fenton 
and  the  appellee  each  one-half  of  the  prop- 
erty In  suit.  The  court's  findings  are  not 
challenged,  and  are  therefore  here  adopted. 
The  property  is  alleged  by  both  the  plaintiff 
and  the  defendant,  and  as  well  found  by  the 
court  in  point  of  fact,  to  be  personal  prop- 
erty of  a  value  within  the  jurisdiction  of  the 
county  court  The  court  made  the  findings 
of  fact  that:  (1)  One-half  of  the  property  in 
suit  was  bought  and  paid  for  by  Mrs.  Fenton 
with  land  inherited  by  her  from  her  father's 
estate,  and  "that  the  one-half  of  the  prop- 
erty purchased  by  Mrs.  Fenton  from  her 
son  was  paid  for  out  of  the  earnings  of  said 
gin  and  grist  mill  (the  property  in  suit),  and 
became  the  community  property  of  Dora 
Belle  Fenton  and  her  husband,  R.  Fenton ;" 
(2)  that  "R.  Fenton  gave  to  his  wife,  Dora 
Belle  Fenton,  whatever  interest  be  had  in 
and  to  said  gin,  gristmill,  and  house  in  1912 
or  1914;"  (3)  that  "at  the  time  of  this  gift 
the  said  R  Fenton  owed  eight  or  ten  differ- 
ent parties;''  and  (4)  that  "the  plaintiff  R. 
Fenton  became  indebted  to  the  defendant, 
J.  L.  Miller,  on  March  25,  1915,  for  a  piano, 
giving  two  notes."  R.  L.  Miller  subsequently 
sued  on  the  two  notes,  and  under  the  judg- 
ment obtained  against  R.  Fenton  levied  upon 
and  sold  under  execution  the  property  In 
suit  as  the  property  of  R.  Fenton,  the  hus- 
band. J.  L.  Miller  became  the  purchaser 
under  execution,  and  claims  title  to  the 
property  in  suit  in  virtue  of  the  execution 
sale.  Mrs.  Fenton  claims  title  to  the  whole 
property  as  her  separate  property  by  virtue 
of  the  original  purchase  and  the  gift  to  her 
by  her  husband  of  the  one-half  found  by 
the  court  to  be  community  property.  The 
appellee  contended  that  the  gift  by  the  hus- 
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band  was  void  because  the  husband  at  the 
time  was  indebted  to  various  parties. 

G.  &  Florence,  of  Gilmer,  for  appellants. 
T.  H.  Briggs  and  J.  N.  Aldridge,  both  of 
Gilmer,  for  appellee. 

LEVY,  J.  (after  stating  the  facts  as  above). 
[1,2]  If  the  gift  by  the  husband  to  the  wife 
of  the  one-halt  of  the  property  in  suit  was 
legal  and  not  void,  then  the  wife  was  en- 
titled to  recover  all  of  the  property  instead 
of  only  one-half  of  the  same.  According  to 
the  court's  findings  of  fact  the  gift  to  the 
wife  was  made  "In  1912  or  1914,"  and  ac- 
cording to  the  court's  findings,  "R.  Fenton 
became  indebted  to  the  defendant,  J.  L.  Mil- 
ler, on  March  25,  1915,  for  a  piano,  giving  the 
said  Miller  two  notes."  The  appellee  there- 
fore was  a  creditor  subsequent  to  the  time  of 
the  gift  in  evidence  by  the  husband  to  the 
wife.  Article  3967,  Vernon's  Sayles'  Statutes, 
expressly  provides  that  such  gift  shall  not, 
because  merely  without  consideration  and 
voluntary,  be  void  "as  to  subsequent  cred- 
itors," as  the  appellee  was.  The  appellee 
therefore  cannot  attack  the  gift  on  that 
ground.  And  while  the  court  finds  that  at  the 
time  of  the  gift  the  husband  "owed  eight  or 
ten  different  parties,"  there  is  no  finding  that 
the  husband  was  Insolvent  at  the  time  and 
could  not  pay  the  parties  the  amounts  he 
owed  them.  It  does  not  appear  in  the 
court's  findings  that  the  gift  was  parol;  and 
therefore,  in  the  absence  of  further  facts, 
this  court  must  indulge  the  presumption  on 
appeal  that  the  gift  was  made  in  compliance 
with  the  law.  The  opinion  in  case  in  207  S. 
W.  631,  did  not  involve  the  question  of  gift 
as  here. 

The  Judgment  is  reversed  and  here  ren- 
dered in  favor  of  the  appellant  Mrs.  Fenton 
for  title  and  possession  of  all  the  property  in 
suit 


KIEHN  v.  WILLMANN.   (No.  7760.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Dec.  4,  1919.     Rehearing  Denied 

Jan.  15, 1920.) 

1.  Appeal  Attn  ebbob  «J=»1056(4)— Exclusion 

Or  EVIDENCE  HARMLESS  IN    VIEW   OF   DETER- 
MINATION  ON  OTHER  ISSUE. 

In  action  to  set  aside  conveyance  for  fraud, 
exclusion  of  evidence  tending  to  show  that  de- 
fendant was  a  swindler,  if  error,  was  harmless, 
where  the  court  found  that  defendant  had  made 
the  fraudulent  representations  but  gave  defend- 
ant Judgment  on  ground  of  estoppel. 

Z  Vendor   and   purchases   €=343(1) — Pur- 
chaser WHO  attempts  to  sell  notes  re- 
ceived for  property  after  discovert  of 
fraud  waives  fraud. 
If  plaintiff,  after  discovering  that  the  ven- 
dor's notes  transferred  to  plaintiff  by  defendant 


for  plaintiff's  property  were  not  good  notes  and 
well  secured  as  represented  by  defendant,  tried 
to  sell  the  notes  to  third  persons,  and,  as  de- 
fendant's agent;  tried  to  sell  to  third  persons 
the  land  he  had  conveyed  to  defendant,  he  waiv- 
ed the  fraud  practiced  upon  him  by  defendant 
and  ratified  the  contract. 

3.  Vendor  and  purchaser  4J=»44— Evidence 

SUFFICIENT  TO   SHOW    WAIVES   OF  FRAUD   BT 

VENDOR. 
In  grantor's  action  to  set  aside  conveyance 
and  cancel  note  upon  ground  of  grantee's  fraud- 
ulent representations  as  to  value  and  security 
of  vendor's  notes  given  grantor  in  exchange  for 
property,  evidence  held  to  sustain  findings  that 
grantor,  after  discovery  of  the  fraud,  tried  to 
sell  the  notes  to  third  persons  and  to  sell  the 
property  as  grantee's  agent. 

4.  Action  <8=»25(2)— Action  one  in  equity 
for  rescission  and  not  at  law  for  dam- 
ages. 

Vendor's  petition,  alleging  that  vendor's 
notes  on  other  land  received  for  the  land  sold 
were  valueless,  held  to  state  a  cause  of  action 
in  equity  for  rescission  and  recovery  of  the 
property  transferred,  and  not  a  suit  for  dam- 
ages. 

5.  Pleading  «=>279(4)— Supplemental  peti- 
tion setting  up  new  matter  not  consti- 
tuting A  REPLY  INSUFFICIENT. 

In  suit  to  set  aside  deed,  new  matter  alleged 
in  supplemental  petition  attempting  to  set  up 
claim  for  damages,  but  not  constituting  a  reply 
to  any  allegations  in  defendant's  answer,  under 
district  and  county  court  rule  5  (142  S.  W. 
xvii),  was  not  sufficient  to  warrant  submission 
of  question  of  damages,  since  such  matter,  un- 
der rule  15,  should  have  been  pleaded  by  amend- 
ment to  the  petition. 

Appeal  from  District  Court,  Fayette  Coun- 
ty;  M.  C.  Jeffrey,  Judge. 

Action  by  B.  W.  Kiehn  against  R.  J.  W1U- 
mann  Judgment  for  defendant,  and  plaintiff 
appeals.     Affirmed. 

John  T.  Duncan,  at  La  Grange,  for  appel- 
lant 

Dibrell  &  Mosheim,  of  Sequin,  and  L.  D. 
Brown,  of  La  Grange,  for  appellee. 

LANE,  J.  This  suit  was  instituted  by  E. 
W.  Kiebn,  appellant,  against  the  appellee, 
R.  J.  Wlllmann,  to  set  aside  a  deed  of  convey- 
ance from  appellant  to  appellee  to  161.9  acres 
of  land  situated  in  Fayette  county,  Tex.,  and 
to  cancel  a  certain  note  for  $1,200,  executed 
by  appellant  and  payable  to  appellee. 

The  cause  of  action  as  alleged  by  appellant 
is  substantially:  That  appellee  traded  ap- 
pellant three  sets  of  vendor's  lien  notes,  ag- 
gregating the  sum  of  $6,600.  and  some  accrued 
Interest,  for  appellant's  tract  of  161.9  acres 
of  land,  which  was  valued  at  $8,850,  but  was 
incumbered  by  an  Indebtedness  of  $3,350,  the 
payment  of  which  appellee  assumed.  For 
the  difference  between  appellant's  equity  in 
the  tract  of  land  and  the  aggregate  amount 
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of  appellee's  vendor's  lien  notes,  with  accrued 
interest,  appellant  gave  appellee  his  personal 
note  lor  $1,200,  secured  by  one  set  of  the  ven- 
dor's lien  notes  so  traded  him  by  appellee. 
The  notes  traded  appellant  by  appellee  were 
secured  by  the  vendor's  lien  against  certain 
lands  and  lots  situated  in  Pecos,  Dimmitt, 
and  Hardeman  counties. 

Reduced  to  the  ultimate,  the  complaint  of 
appellant,  as  alleged  In  his  original  petition, 
is  that  the  appellee  knowingly  and  willfully, 
and  for  the  purpose  of  deceiving  and  robbing 
him  of  his  property,  fraudulently  represented 
to  him  that  said  notes  traded  to  him  were 
good  notes,  that  they  were  well  secured,  that 
the  payments  recited  in  the  deed  retaining 
the  vendor's  liens  had  been  made,  and  that 
the  notes  were  gilt-edged ;  but  that  such  rep- 
resentations were  false  and  untrue,  and 
were  known  to  be  false  by  appellee  when 
made;  that  the  security,  instead  of  being 
good  as  represented,  was  practically  worth- 
less and  grossly  inadequate,  and  that  said 
notes  were  not  good,  well-secured,  gilt-edged 
notes,  but  were  practically  worthless;  but 
that  appellant,  believing  such  representations 
to  be  true,  relied  thereon  and  was  thereby 
defrauded  by  appellee  of  his  land  and  prop- 
erty and  induced  to  execute  and  deliver  to  ap- 
pellee the  note  for  $1,200,  and  that  he  has 
been  actually  demaged  in  the  sum  of  $6,500 ; 
and,  further,  that,  by  reason  of  the  oppression 
and  deceitful  misrepresentations  of  appellee, 
he  demands  the  sum  of  $1,000  as  punitory 
damages;  that  he  tenders  into  court,  and  to 
appellee,  the  notes  received  by  him  from  ap- 
pellee, and  then  prays  relief  from  the  court 
as  follows: 

"That  the  deed  executed  by  this  plaintiff 
through  and  on  account  of  the  fraudulent  rep- 
resentations of  the  said  defendant  on  the  31st 
day  of  January,  1916,  and  recorded  in  volume 
101,  pp.  50-51,  of  the  Deed  Records  of  Fayette 
county,  shall  be  canceled,  annulled,  and  held 
for  naught,  and  the  title  of  said  land  be  divested 
out  of  the  defendant,  R.  J.  Willmann,  and  be 
reinvested  in  this  plaintiff;  and,  further,  that 
the  defendant  be  commanded  to  deliver  into  this 
court  this  plaintiff's  notes  executed  in  part  pay- 
ment for  said  notes,  and  that  the  same  be  can- 
celed and  annulled  and  held  for  naught;  and 
that,  if  the  defendant  herein  have  in  any  way 
disposed  of  said  note,  then  he  asks  for  judgment 
against  the  defendant  for  the  amount  of  said 
notes,  with  the.  same  rate  of  interest  which  said 
note  bears,  and  he  asks  for  all  such  other  relief, 
whether  the  same  be  legal  or  equitable,  which 
be  may  be  entitled  to  under  the  facts  herein 
pleaded  and  proven  in  this  cause,  for  costs  of  ' 
suit  and  general  relief,  for  all  of  which  he  will  I 
ever  pray."  J 

Appellee  answered  by  general  denial  and 
by  special  plea  in  bar  of  appellant's  right  of 
rescission  of  the  contract  between  the  parties, 
as  follows: 

"This  defendant,  R.  J.  Willmann,  further  rep- 
resents and  shows  to  the  court  that  plaintiff  is 
not  in  a  position  in  this  case  to  invoke  the 


equitable  powers  of  this  court,  and  is  estopped 
from  doing  so,  for  the  reason  that  this  defendant 
says  that  if  the  securities  transferred  and  as- 
signed by  him  to  plaintiff  as  alleged  in  plain- 
tiff's petition  are  worthless  securities,  and  that 
said  notes  were  given  for  land  and  lots  of  in- 
ferior value  and  worth  far  less  than  the  amount 
of  said  notes,  this  defendant  charges  that  such 
fact  became  known  to  plaintiff  long  before  the 
institution  of  this  suit,  and  that  plaintiff  re- 
ceived the  information  alleged  by  him  to  have 
been  received,  and  whether  true  or  false,  such 
information  was  believed  by  plaintiff  to  be 
true;  and  that  after  plaintiff  ascertained  that 
said  securities  from  his  point  of  view  were  in- 
adequate and  worthless  this  defendant  charges 
that  plaintiff,  in  an  endeavor  to  impose  upon 
others,  offered  said  securities  for  sale,  and  en- 
deavored to  sell  said  securities  for  their  face 
value,  and  hence  defendant  says  that  plaintiff 
does  not  come  into  this  court  with  clean  hands, 
but  comes  tainted  with  an  effort  to  commit 
fraud,  and  hence  is  estopped  from  asking  equity 
of  the  court;  and  defendant  here  now  pleads 
in  bar  of  plaintiff's  right  to  ask  that  the  deed- 
to  said  land  made  to  this  defendant  be  set  aside 
and  held  for  naught,  and  that  the  note  execut- 
ed by  plaintiff  to  this  defendant  be  canceled 
and  held  for  naught,  and  asking  for  a  rescis- 
sion of  the  entire  contract,  the  principle  of 
estoppel  in  bar  of  any  right  in  plaintiff  to  ask 
equity  in  this  cause,  and  by  offering  said  notes 
for  sale  said  plaintiff  has  elected  to  accept  said 
property,  and  being  aware  of  all  the  facts  re- 
lating to  said  securities  he  waived  the  right 
to  the  rescission  of  said  contract  of  sale. 

"Defendant  further  avers  that  if  there  was 
any  fraud  practiced  upon  plaintiff  as  averred, 
or  if  there  was  any  reason  why  said  sale  should 
have  been  rescinded,  which  defendant  does  not 
confess,  but  denies,  then  he  says  that  after 
plaintiff  became  aware  of  such  and  believed 
same  to  be  true,  or  after  he  had  information 
concerning  same  which  put  him  upon  inquiry, 
which  inquiry,  if  pursued,  would  have  disclos- 
ed all  facts  concerning  the  property  in  ques- 
tion, plaintiff,  by  his  own  acts,  elected  to  accept 
the  properties  passed  to  him  and  to  treat  the 
properties  passed  to  defendant  as  being  defend- 
ant's, and  had  transactions  with  defendant  con- 
cerning same,  and  waived  his  right  to  rescind 
Baid  sale,  if  any  he  had,  and  is  now  forever 
estopped  from  seeking  a  rescission  of  said  sale 
at  the  hands  of  this  court." 

He  prayed  that  his  title  to  the  property 
in  controversy  be- quieted.  • 

By  what  is  styled  plaintiffs  second  sup- 
plemental petition,  appellant  alleged  that  in 
his  contract  with  appellee  he  (appellee)  was 
to  pay  the  accrued  interest  on  the  $3,350  note, 
the  payment  of  which  was  assumed  by  appel- 
lee; that  said  accrued  interest  amounted  to 
$190  or  $200;  that  he  paid  appellee  $167 
to  pay  said  accrued  interest,  and  that  appellee 
expended  the  same  for  his  own  use  and  ben- 
efit and  did  not  pay  said  accrued  interest  as 
he  bad  agreed  to  do ;  that  as  no  interest  had 
been  paid  on  the  note  suit  was  instituted 
thereon  by  the  holder  thereof,  and  by  reason 
of  such  suit  appellant's  liability  was  increas- 
ed $250  as  attorney's  fees;  and  that  by  rea-. 
son  of  the  refusal  of  appellee  to  reconvey 
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to  him  his  land  he  had  been  damaged  In  the 
farther  sum  of  $500.  In  this  supplemental 
petition  he  prayed  for  judgment  for  the  $167 
paid  by  him  to  appellee  for  the  purpose  of 
paying  accrued  Interest,  and  for  such  other 
damages  as  he  had  sustained,  in  addition  to 
the  relief  prayed  for  in  his  original  petition. 
The  cause  was  submitted  to  a  Jury  upon 
special  issues,  and  in  response  thereto  they, 
In  effect,  made  the  following  answers: 

1.  R.  J.  Wlllmann  did  represent  to  E.  W. 
Kiehn  that  the  notes  he  traded  to  him,  Kiehn, 
secured  by  a  lien  on  the  Dimmltt  county 
land,  were  gilt-edged,  first-class,  commercial 
paper. 

2.  That  such  representations  so  made  by 
'Wlllmann  were  false. 

S.  R.  J.  Wlllmann  did  represent  to  E.  W. 
Kiehn  that  the  notes  he  traded  to  him,  Kiehn, 
secured  by  a  lien  on  the  Quanah  lots,  were 
good  notes  and  well  secured. 

4.  That  the  representations .  so  made  by 
Wlllmann  were  false. 

5.  R.  J.  Wlllmann  did  represent  to  EX  W. 
Kiehn  that  the  notes  he  traded  to  him,  Kiehn, 
secured  by  a  vendor's  lien  on  the  Pecos  county 
land  were  good,  and  that  they  were  gilt- 
edged,  and  that  the  consideration  recited  In 
the  deed  had  been  paid. 

ft.  That  the  representations  so  made  by 
Wlllmann  were  false. 

7.  That  each  and  all  of  such  representa- 
tions so  made  by  Wlllmann  to  Kiehn  were 
false  and  were  known  to  be  false  by  Wlll- 
mann when  made,  and  were  made  by  him  for 
the  purpose  of  deceiving  Kiehn  and  inducing 
him  to  trade  for  said  notes. 

8.  Kiehn  did  rely  upon  such  representations 
so  made  by  Wlllmann  to  him,  and  made  no 
manner  of  investigation  as  to  the  value  of 
said  notes  sold  and  transferred  to  him  by 
Wlllmann. 

9.  R.  J.  Wlllmann  did  tell  Kiehn  that  he, 
Wlllmann,  bad  not  seen  the  property  for 
which  said  notes  were  given. 

10.  Wlllmann  did  not  furnish  to  Kiehn  a 
description  of  the  property  securing  said 
notes  in  order  that  he  might  be  able  to  in- 
vestigate the  value  of  the  securities  offered, 
and  suggest  that  he  do  so,  before  the  trade 
was  concluded. 

11.  None  required  nor  made. 

12.  Plaintiff,  Kiehn,  turned  over  his  papers 
relative  to  his  trade  and  controversies  arising 
therefrom  to  his  attorney  for  attention  about 
the  15th  day  of  March,  1916. 

13.  Kiehn  was  warned  by  some  one  on  or 
before  February  3, 1916,  that  the  notes  traded 
to  him  by  Wlllmann  were  no  good. 

14.  Some  party  living  in  the  town  of  Qua- 
nah did,  prior  to  the  28th  day  of  March,  1916, 
write  Kiehn  that  the  Quanabi  lots,  which 
secured  one  set  of  notes,  were  worth  no  more 
than  $10  each. 

15.  Kiehn,  after  discovering  that  the  prop- 
erty securing  the  notes  traded  to  him,  or 
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some  part  thereof,  was  Insufficient  security 
therefor,  did  advertise  such  notes  for  sale 
on  or  about  the  28th  day  of  March,  1916,  and 
did  try  to  sell  said  notes,  or  some  of  them,  to 
Adolph  Seidemann  on  or  about  the  4th  day 
of  April,  1916,  and  to  any  other  person  or 
persons,  for  the  purpose  of  raising  money  to 
pay  off  his  note  at  the  bank  and  to  obtain  a 
benefit  therefrom. 

16.  The  offer  of  Kiehn  to  sell  said  notes  to 
Seidemann  was  with  a  bona  fide  intention  of 
disposing  of  the  notes,  and  was  not  made  for 
the  purpose  of  ascertaining  the  true  com- 
mercial value  of  the  notes,  as  contended  by 
Klebn. 

17.  After  Kiehn  bad  discovered  the  fraud 
practiced  upon  him  by  Wlllmann  which  in- 
duced him  to  trade  for  said  notes,  he  recog- 
nized the  sale  of  the  notes  to  himself  as 
existing,  and  did  thereafter  continue  to  deal 
with  them  as  his  own  with  the  intent  to  ob- 
tain the  benefit  of  said  sale  and  of  the  notes 
transferred  and  delivered  to  him. 

18.  After  Kiehn  discovered  said  fraud  on 
the  part  of  Wlllmann  he  recognized  the  sale 
of  the  land  In  controversy  to  Wlllmann  as 
existing,  and  he  did  thereafter  continue  to 
deal  with  the  same  as  the  property  of  Wlll- 
mann and  did  try  to  sell  the  same  for  Wlll- 
mann for  a  commission. 

19.  Before  Kiehn  offered  the  notes  he  got 
from  Wlllmann  for  sale  and  before  he  adver- 
tised them  for  sale  he  did  have  knowledge  of 
such  facts  as  would  put  a.  man  of  ordinary 
care  and  prudence  upon  inquiry  as  to  the 
value  and  extent  of  the  security  for  said 
notes  and  the  solvency  of  their  makers. 

20  and  21.  The  evidence  shows  that  W.  B. 
Dennis  and  C.  P.  Thrailklll,  the  makers  of 
the  notes  in  question,  are  both  Insolvent  and 
without  sufficient  means  to  pay  their  respec- 
tive obligations.       ' 

The  trial  court  approved  the  findings  of  the 
Jury  and  In  the  Judgment  rendered  recites,  In 
substance,  that  the  contract  of  sale  and  ex- 
change of  properties  between  the  parties  was 
Induced  by  the  fraudulent  representations  and 
deceitful  conduct  on  the  part  of  appellee,  as 
alleged  by  appellant;  but  it  is  further  recited 
therein  that  it  also  appeared  to  the  court 
from  the  findings  of  the  Jury  that  while  ap- 
pellee, Wlllmann,  was  guilty  of  fraud  in  the 
transfer  of  the  vendor's  notes  to  appellant, 
Kiehn,  which  were  Insufficiently  secured,  as 
a  part  of  the  consideration  for  the  deed  to 
the  land  In  controversy,  that  Kiehn,  after 
discovering  the  fraud  practiced  upon. him  by 
Wlllmann,  advertised  the  notes  for  sale  which 
he  got  from  Wlllmann  in  said  trade  and  en- 
deavored to  sell  them  for  the  purpose  of 
raising  money  to  pay  off  the  $1,200  note  ex- 
ecuted by  him  to  Wlllmann  which  was  held 
by  the  bank,  and  to  obtain  a  benefit  there- 
from, and  that  he  dealt  with  the  notes  trans- 
ferred to  him  by  Wlllmann,  after  the  dis- 
covery of  said  fraud,  as  his  own  property, 
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and  that  he  also,  after  discovering  Bald 
fraud,  dealt  with  the  land  which  he  had  con- 
veyed to  Wllhnann  as  the  property  of  W11I- 
mann,  and  thereafter  endeavored  to  sell  the 
same  for  Willmann  as  his  property  for  a  com- 
mission. Following  these  recitals  the  court 
rendered  the  following  Judgment: 

"It  is  therefore  and  thereupon  considered,  or- 
dered, and  adjudged  by  the  court  that  the  plain- 
tiff, E.  W.  Kiehn,  take  nothing  by  his  suit  and 
that  he  pay  all  costs  of  this  suit. 

"It  is  further  considered,  ordered,  and  adjudg- 
ed by  the  court  that  the  deed  of  conveyance 
from  the  plaintiff,  E.  W.  Kiehn,  to  the  defend- 
ant, R.  J.  Willmann,  of  date  January  31,  1916, 
and  recorded  in  volume  101,  on  page  50,  of 
the  Deed  Records  of  Fayette  county,  Tex.,  con- 
veying 161.9  acres  of  land,  a  part.of  the  Noah 
Karnes  league,  in  Fayette  county,  Tex.,  and 
fully  described  in  said  deed,  be  and  the  same 
is  hereby  declared  a  valid  and  subsisting  deed, 
and  that  said  defendant,  R.  J.  Willmann,  be 
quieted  in  his  title  and  possession  to  said  land 
and  in  and  to  his  title  and  possession  of  said 
note  for  $1,200,  and  that  he  recover  of  plaintiff, 
E.  W.  Kiehn,  all  costs  in  this  suit." 

From  this  judgment  E.  W.  Kiehn  has  ap- 
pealed. 

Assignments  1  to  11,  inclusive,  are  com- 
plaints of  the  refusal  of  the  court  to  permit 
the  plaintiff  to  introduce  certain  evidence 
which  he  contends  tends  strongly  to  support 
his  allegations  that  the  defendant,  Willmann, 
is  a  swindler,  and  that  he  did  defraud  him, 
Kiehn,  as  alleged  by  him. 

[1]  In  view  of  the  findings  of  the  Jury  in 
answer  to  questions  1  to  10,  inclusive,  sub- 
mitted by  the  court,  which  were  amply  sup- 
ported by  the  evidence,  to  the  effect  that  the 
fraud  as  alleged  was  practiced  upon  Kiehn 
and  that  it  induced  him  to  make  the  con- 
tract in  question  and  to  transfer  the  prop- 
erty involved  id  this  suit  and  to  execute  and 
deliver  to  Willmann  his  note  for  $1,200,  the 
refusal  of  the  court  to  admit  the  evidence 
tendered,  if  error,  became  harmless.  Such 
refusal  furnishes  no  cause  for  a  reversal  of 
the  judgment  rendered,  and  in  view  of  the 
disposition  we  shall  make  of  this  appeal  it 
is  no  longer  a  material '  question  and  need 
not  be  discussed  further  in  this  opinion. 

[2J  We  have  reached  the  conclusion  that 
the  only  material  question  left  for  our  de- 
termination is:  Was  there  sufficient  evi- 
dence to  support  the  answers  of  the  jury  to 
special  issues,  12  to  19,  inclusive?  If  there 
was,  the  judgment  of  the  trial  court  must 
be  affirmed ;  if  not,  such  judgment  should  be 
reversed  and  the  cause  remanded  for  an- 
other trial.  We  think  there  can  be  no  con- 
troversy but  that  such  answers  of  the  jury, 
if  supported  by  sufficient  evidence,  convict 
appellant  under  the  well-established  rule  of 
law  of  having  waived  the  fraud  practiced 
upon  him  by  appellee  and  of  having  ratified 
the  contract  which  he  now  seeks  to  rescind. 
Evans  v.  Goggan,  5  Tex.  Civ.  App.  129,  23  S. 


W.  at  page  854;  Wells  v.  Houston,  23  Tex. 
Civ.  App.  629,  5T  S.  W.  597;  Winters  v. 
Coward,  174  S.  W.  940 ;  Zundelowite  v.  Wag- 
goner, 211  S.  W.  598 ;  Pomeroy  on  Cont  (2d 
Ed.)  |  279;  Pomeroy's  Equitable  Jurispru- 
dence (3d  Ed.)  H  964  and  965. 

There  being  no  question  but  that  palpable 
fraud  had  been  committed  by  Willman,  by 
means  of  which  he  obtained  a  deed  from 
Kiehn  conveying  to  him  the  land  in  contro- 
versy, and  also  the  note  of  Kiehn  for  the  sum 
of  $1,200,  as  before  stated,  the  only  important 
Inquiry  now  is:  Is  the  evidence  tending  to 
support  the  answers  of  the  Jury  to  special 
Issues  12  to  19,  Inclusive,  sufficient  to  Bup- 
port  such  answers? 

The  undisputed  evidence  shows  that  ap- 
pellee, Willmann,  as  part  consideration  for 
the  land  of  appellant  and  for  appellant's 
$1,200  note  which  was  delivered  to  him,  trans- 
ferred to  appellant,  Kiehn,  the  following 
notes,  three  notes  aggregating  $2,100,  pur- 
porting to  be  secured  by  a  first  lien  on  10 
lots  tin  the  city  of  Quanab,  Hardeman  coun- 
ty, Tex.,  notes  aggregating  $2,250,  purported 
to  be  secured  by  a  first  Hen  on  176  acres  of 
land  in  Pecos  county,  Tex.,  and  one  set  of 
notes  aggregating  about  $2,250  purported  to 
be  secured  by  a  Hen  on  70  acres  of  land  in 
Dimmltt  county,  Tex.;  that  one  W.  B.  Dennis 
was  the  maker  of  the  first  two  sets  of  notes 
and  one  C.  B.  Thrailkill  the  maker  of  the 
third  set ;  and  that  the  contract  between  the 
parties  to  this  suit  was  consummated  on  the 
31st  day  of  January,  1916. 

Appellant,  Kiehn,  testified  that  in  a  few 
days  after  he  got  the  notes  from  Willmann, 
on  the  31st  day  of  January,  1916,  the  people 
of  Schulenberg  told  him  that  the  notes  were 
'no  good;  that  he  got  the  information  that 
the  notes  were  no  good  at  Schulenberg  from 
the  First  National  Bank;  that  when  he 
turned  the  matter  over  to  his  attorney  nbout 
the  15th  day  of  March,  1916,  he  knew,  or  be- 
lieved rather,  that  the  notes  were  worthless 
and  of  no  value;  that  they  were  no  good. 
He  also  testified  that  when  he  turned  the 
matter  over  to  his  attorney  about  March  15, 
1916,  he  gave  his  attorney  such  information 
as  he  had  acquired  relative  to  the  value  of 
the  notes  and  the  property  securing  same, 
and  that  he  turned  over  to  said  attorney  all 
letters  he  had  received  relative  to  such  mat- 
ters, and  that  at  that  time  he  had  reached 
the  conclusion  that  the  notes  were  worthless. 
Again  he  testified: 

"I  closed  the  deal  the  last  day  of  January. 
I  found  out  that  there  was  something  wrong 
about  these  notes  shortly  after  that;  I  judge 
about  two  or  three  weeks  after  that,  maybe  a 
month.  Possibly  I  did  write  Willmann  three 
days  after  that  and  told  him  that  friends  of 
mine  at  Schulenberg  said  the  notes  were  not 
worth  anything;  were  no  good.  It  has  been  so 
long  ago,  I  don't  know  who  these  friends  were. 
Possibly  the  bank  informed  me  or  told  me  on 
or  about  the  3d  day  of  February,  1916,  that 
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these  notes  I  got  from  WUImann  and  ex- 
hibited to  them  were  no  good.  Some  time 
after  February  3d,  after  I  was  told  that  the 
notes  were  no  good,  I  made  inquiry  of  people 
that  lived  in  Pecos,  Dimmitt,  and  Hardeman 
counties.  I  don't  know  exactly  when.  I  don't 
know  exactly  when  I  wrote  that  letter  to  a 
friend  of  mine  in  Quanah.  It  might  have  been 
in  February  and  it  might  hare  been  in  March." 

Again  be  said: 

"I  went  to  Judge  Duncan  some  time  in  March, 
according  to  my  best  recollection.  I  gave  him 
all  the  information  I  had  in  my  possession  at 
that  time.  *  *  *  At  the  time  I  brought  suit 
I  was  convinced  that  the  notes  were  worthless. 
•  •  •  I  wrote  to  one  or  two  loan  offices  in 
San  Antonio  and  they  wrote  they  wouldn't  have 
anything  to  do  with  the  notes.  I  have  no  idea 
the  name  of  them  now.  I  wrote  a  pretty  good 
while  after  I  had  them,  shortly  before  I  filed 
suit,  evidently  in  March.  I  cannot  tell  the  time 
exactly.  I  cannot  tell  the  name  of  the  loan 
company  to  whom  I  wrote." 

J.  F.  Johnson  testified  by  deposition  as  fol- 
lows: 

"Something  like  three  or  four  months  ago  Mr. 
Kiehn,  or  some  person  of  such  name,  wrote  a 
letter  to  some  real  estate  agent  in  Quanah, 
Tex.,  and  the  same  was  placed  in  my  box  at 
the  post  office.  And  in  this  letter  it  asked  that 
the  agent  try  to  sell  some  notes  that  he  had 
whidh  were  secured  on  some  farm  lots  in 
Quanah.  I  do  not  know  that  this  was  MK 
Kiehn,  but  the  name  was  very  similar.  I  an- 
swered' this  letter  and  asked  for  a  description 
of  the  lots,  and  told  him  I  would  help  him  dis- 
pose of  the  notes.  And  I  received  a  letter  in 
a  few  days  giving  description  ol  the  lots  and 
notes,  and  after  I  had  examined  the  lots  I 
wrote  him  and  told  him  that  the  lots  were  worth 
about  $10  apiece.  I  did  not  keep  these  letters 
and  cannot  attach  them  hereto." 

Testifying  with  reference  to  a  letter  writ- 
ten by  Mr.  Hankins  to  him,  wherein  It  was 
stated  the  ten  lots  In  Quanah  were  not  worth 
more  than  $10  each,  appellant  said: 

"I  exhibited  that  letter  from  Mr.  Hankins,  I 
know,  or  whatever  his  name  is,  to  Judge  Dun- 
can when  I  employed  him.  The  letters  must  be 
among  the  papers;  as  near  as  I  know  I  turned 
them  over  to  Judge  Duncan.  I  had  that  infor- 
mation about  the  value  of  the  property  before 
I  employed  Judge  Duncan." 

The  following  facts  were  shown  by  the 
evidence: 

That  on  February  3, 1916,  three  days  after 
be  got  the  notes,  Kiehn  wrote  K.  J.  Wlllmann 
as  follows: 

"I  just  arrived  home  and  upon  investigation 
find  that  my  client  who  is  interested  in  my  farm 
bought  a  small  place  in  his  neighborhood.  I 
do  not  think  that  this  is  enough  land ;  however, 
I  shall  investigate,  and  if  I  think  that  we  can 
do  something  I  will  write  or  telephone  you,  if 
necessary.  I  made  some  inquiry  with  reference 
to  selling  my  land  notes,  but  seem  to  meet  with 
many  adversities.  My  friends  told  me  that 
these  notes  are  'no  good.' " 


KIEHN  v.  WILLMANN  19 

(118  8. W.J 

That   on    February    18,    1916,    appellant, 
Kiehn,  wrote  appellee  as  follows: 


"I  am  devoting  my  entire  time  and  attention 
at  present  toward  selling  one  set  of  the  notes 
which  I  obtained  from  you,  but  in  every  in- 
stance I  meet  with  adversities,  which  disap- 
point me  very  much." 

That  one  Emil  H.  Baumgarten,  wbo 
brought  suits  against  appellee,  Wlllmann, 
wherein  be  charged  fraud  and  deceit  on  the 
part  of  Wlllmann,  and  appellant,  Kiehn,  were 
neighbors;  that  they  went  to  La  Grange,  the 
county  site  of  Fayette  county,  together  and 
there  consulted  and  employed  the  same  at- 
torney at  the  same  time  to  bring  tbeir  re- 
spective suits. 

On  March  21,  1916,  appellant,  Kiehn,  wrote 
Wlllmann  as  follows:' 

"I  do  not  think  that  there  is  much  business 
with  the  parties  interested  in  the  162-acre  farm. 
It  will  be  a  good  idea  for  you  to  come  nere  this 
week;  I  may  be  absent  next  week." 

With  reference  to  this  postal  Kiehn  testi- 
fied: 

"I  wrote  this  postal  card  dated  March  21st; 
that  is  my  handwriting.  The  land  it  refers  to 
is  161.9  acres  I  conveyed  to  Mr.  Willmann.  On 
March  21st  I  was  attempting  to  sell  this  land 
for  Mr.  Willmann,  and  he  was  to  pay  me  a 
commission.  The  commission  was  to  be  5  per 
cent." 

On  the  28th  day  of  March,  1916,  appellant 
placed  In  the  San  Antonio  Express  an  adver- 
tisement reading  as  follows: 
"Notes  for  Sale. 

"$4,400  worth  of  first  vendor's  lien  8  per  cent, 
notes  for  sale  at  a  great  discount.  Notes  well 
secured,  perfect  title ;  124  Schulenberg,  Texas." 

On  the  1st  day  of  April,  1916,-  one  Adolph 
Seidemann,  of  New  Braumels,  wrote  Kiehn  as 
follows: 

"I  noticed  in  San  Antonio  Express  that  you 
are  offering  for  sa'e  notes  aggregating  the  sum 
of  $4,400  (forty-four  hundred  dollars),  said  notes 
bearing  interest  at  the  rate  of  8  per  cent  per 
annum,  said  notes  being  secured  by  lien. 

"Please  write  me  full  particulars  as  to  these 
notes,  by  whom  signed,  when  due,  the  amount 
of  each,  and  the  security  securing  the  payment 
of  each,  and  the  residence  of  the  signers  of  said 
notes;  also  whether  you  have  abstract  of  title 
to  the  security,  and  if  you  have  not  abstracts 
will  you  furnish  abstracts  of  title  for  examina- 
tion? 

"Please  advise  me  at  your  earliest  conven- 
ience." 

On  the  4th  day  of  April,  1916,  Kiehn  re- 
plied: 

"I  have  your  favor  of  the  1st  inst.,  relative 
to  my  ad  in  the  San  Antonio  Express  concern- 
ing certain  notes. 

"I  have  one  set  of  notes  amounting  to  $2,- 
250,  payable  $250  in  June,  1916,  $500  in  June, 
1917,  1918,  1919,  and  1920.  These  notes  are 
secured  by  70  acres  of  land  in  Dimmitt  county. 
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I  hare  an  abstract  down  to  date  and  title  has 
been  investigated  by  a  guaranty  company  and 
approved.  I  bave  their  written  statement  that 
said  notes  are  first  and  the  only  lien  on  said 
land.  These  notes  bear  8  per  cent,  interest; 
are  signed  by  C.  P.  Thrailkill,  who  resides  in 
San  Antonio.  Since  advertising  these  notes  I 
changed  my  mind  concerning  the  other  notes 
that  I  hold,  which  are  secured  by  land  further 
West.  I  desire  to  retain  said  notes  and  they 
are  off  the  market. 

"Hoping  that  you  may  be  In  a  position  to 
handle  the  above-described  notes,  which  I  am 
willing  to  discount  liberally,  together  with  ac- 
crued interest.  Telephone  me  upon  receipt  of 
this  letter  and  I  shall  forward  abstract  for  your 
investigation. 

"Any  favor  and  courtesy  that  you  may  be 
good  enough  to  grant  me  herein,  I  assure  you, 
shall  be  very  highly  appreciated,  and  thanking 
you  in  advance  for  an  immediate  and  favorable 
reply,  I  am 

"Respectfully  yours,  E.  W.  Kiehn." 

Again  Klehn  testified: 

"It  has  been  quite  a  while  ago  when  I  offered 
them  (the  notes)  to  Mr.  Barber  in  San  Marcos, 
who  answered  my  ads.  I  don't  know ;  quite  a 
number  answered  them.  It  appeared  to  me  I 
did  offer  them  for  sale  to  somebody  in  New 
Braunfels." 

Again: 

"I  put  the  advertisement  in  the  paper  because 
I  wanted  to,  thought  I  might  have  sold  one  set 
of  notes.  I  was  trying  to  find  out  whether  the 
notes  could  be  sold.  I  wanted  to  see  whether 
or  not  .the  notes  were  salable,  if  some  one  would 
be  interested  in  them.  I  got  a  letter  from  a 
man  by  the  name  of  Seidemann,  and  I  replied 
to  this  letter.  I  did  not  intend  at  that  time 
to  give  up  my  right  to  recover  from  Willmann 
this  land  I  am  now  suing  for.  The  notes  se- 
cured by  the  Quanah  lots  were  not  in  the  hands 
of  the  bank  as  collateral ;  it  was  a  note  execut- 
ed by  Thrailkill.  The  gentleman  by  the  name 
of  Seidemann  wrote  me  that  he  had  seen  my 
advertisement  and  asked  me  to  give  him  more 
particulars  about  it,  and  then  I  offered  him  the 
notes  secured  by  the  70  acres  in  Dimmitt  coun- 
ty. These  are  the  notes  that  the  bank  have. 
If  Seidemann  had  replied  to  me  that  be  would 
buy  the  notes,  of  course  I  would  have  sold  them 
to  him.  I  told  him  that  I  would  sell  them.  I 
wanted  to  do  so,  so  I  could  pay  off  the  note  the 
bank  held.  That  was  the  purpose  I  was  trying 
to  sell  the  notes  for.  I  suppose  I  offered  these 
notes  to  Mr.  Seidemann  on  the  4th  day  of  April, 
1916.  I  wanted  the  money  for  the  purpose  of 
paying  off  the  bank  that  held  the  notes,  so  that 
I  could  have  them  back." 

It  will  also  be  noted  that  while  appellant 
furnished  his  attorney  with  the  Information 
as  to  the  acts  of  fraud  practiced  upon  him 
by  Willmann  about  March  15th,  his  suit  was 
not  filed  until  the  3d  day  of  April  thereafter. 

[3]  We  have  reached  the  conclusion  that 
the  evidence  was  amply  sufficient  to  support 
the  findings  of  the  Jury  to  special  issues  Nob. 
12  to  19,  inclusive,  and  that  it  was  the  duty 
of  the  trial  court  upon  such  findings  to  ren- 
der the  judgment  it  did  render. 


In  the  case  of  Evans  v.  Goggin,  5  Tex.  Civ. 
App.  129,  23  S.  W.  854,  It  was  held  that  fraud 
may  be  ratified  and  remedies  against  It  may 
be  lost  by  acquiescence;  that  is,  as  is  said 
by  Pomeroy,  by  some  act,  not  deliberately  In- 
tended to  ratify,  but  recognizing  the  trans- 
action as  existing,  and  Intended  In  some  ex- 
tent at  least  to  carry  it  into  effect,  and  obtain 
or  claim  the  benefits  from  it.  2  Pomeroy,  Eq. 
Jur.  g§  964  and  965. 

In  Wells  v.  Houston,  23  Tex.  Civ.  App.  653, 
57  S.  W.  594,  it  Is  said: 

"It  is  well  settled  that  a  party  having  recog- 
nized a  contract  as  existing,  and  having  done 
something  to  carry  it  into  effect  and  to  obtain 
or  claim  its  benefits  and  having  thus  taken  his 
chances,  cannot  be  suffered  to  repudiate  the 
transaction  and  allege  its  voidable  nature." 

In  Winters  v.  Coward,  174  S.  W.  940,  it  is 
said: 

"The  remedy  of  rescission  and  cancellation  is 
no  prime  favorite  of  courts,  and  slight  circum- 
stances, tending  to  show  a  purpose  or  intent 
upon  the  part  of  the  person  seeking  a  rescission 
to  waive  such  right,  will  prevent  the  granting 
of  the  relief.  The  right  of  rescission  is  one 
that  can  be  waived,  and  when  waived,  the  rights 
of  the  parties  are  placed  upon  a  new  basis. 
Scarborough  v.  Arrant,  25  Tex.  129;  Moore  v. 
Giesecke,  76  Tex.  543,  13  S.  W.  290;  Kallison 
v.  Poland,  167  S.  W.  1104 ;  Kcmpner  v.  Thresh- 
er Co.  [54  Tex.  Civ.  App.  650],  118  S.  W.  714; 
Trausettel  v.  Kjellman,  163  S.  W.  689." 

In  Sundelowltz  v.  Waggoner,  211  S.  W. 
598,  it  is  said: 

"Fraud  which  renders  a  contract  voidable 
may  be  'waived  or  condoned  and  the  contract 
ratified  by  the  party  defrauded,  but  acts  relied 
upon  as  ratification  must  be  done  after  the  per- 
son defrauded  'has  obtained  full  knowledge  of 
all  the  material  facts  involved  in  the  transac- 
tion, has  become  fully  aware  of  its  imperfection 
and  of  his  own  rights  to  impeach  it,  or  ought 
and  might,  with  reasonable  diligence,  have  be- 
come so  aware.'  2  Pomeroy  (3d  Ed.)  par.  964 ; 
North  American  Accident  Insurance  Co.  v.  Mil- 
ler, 193  S.  W.  758 ;  Ingram  v.  Abbott,  14  Tex. 
Civ.  App.  583,  38  S.  W.  626;  Black  on  Rescis- 
sion and  Cancellation,  par.  591." 

In  3  Pomeroy's  Equity  Jurisprudence,  || 
964  and  965,  the  following  rule  Is  stated: 

"Sec.  964.  Where  a  party  originally  had  a 
right  of  defense  or  of  action  to  defeat  or  set 
aside  a  transaction  on  the  ground  of  actual  or 
constructive  fraud,  he  may  lose  such  remedial 
right  by  a  subsequent  confirmation,  by  acquies- 
cence, and  even  by  mere  delay  or  laches.  •  *  • 
Contracts  which  are  merely  voidable  because 
contrary  to  good  conscience  or  equity  may  be 
ratified,  and  thus  established.  If  the  party 
originally  possessing  the  remedial  right  has 
obtained  full  knowledge  of  all  the  material  facts 
involved  in  the  transaction,  has  become  fully 
aware  of  its  imperfection  and  of  his  own  rights 
to  impeach  it,  or  ought  and  might,  with  rea- 
sonable diligence,  have  become  so  aware,  and 
all  undue  influence  is  wholly  removed,  so  that 
he  can  give  a  perfectly  free  consent,  and  he  acts 
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deliberately  and  with  the  intention  of  ratifying 
the  voidable  transaction,  then  his  confirmation 
is  binding,  and  his  remedial  right,  defensive  or 
affirmative,  is  destroyed. 

"Sec.  965.  •  •  •  The  theory  of  the  doc- 
trine is  that  a  party  having  thus  recognized  a 
contract  as  existing,  and  having  done  something 
to  carry  it  into  effect  and  to  obtain  or  claim  its 
benefits,  although  perhaps  only  to  a  partial 
extent,  and  having  thus  taken  his  chances,  can- 
not afterwards  be  suffered  to  repudiate  the 
transaction  and  allege  its  voidable  nature." 

By  the  fourteenth  assignment  it  is  insisted 
that  the  court  erred  In  refusing  to  submit  to 
the  jury  the  right  of  appellant  to  recover  ac- 
tual and  exemplary  damages. 

[4]  We  think  the  court  properly  refused  to 
submit  such  question,  for  the  reason  that  ap- 
pellant's suit  as  made  by  his  original  peti- 
tion, upon  which  he  went  to  trial,  was  In 
our  opinion  a  suit  In  equity  for  the  rescis- 
sion of  a  contract  and  to  vacate  a  deed  and 
note  executed  by  appellant  to  appellee  and 
to  recover  back  certain  property  described  in 
said  petition,  and  not  a  suit  for  damages. 
We  do  not  think  the  allegations  of  the  origi- 
nal petition,  or  prayer  therein,  were  suffi- 
cient to  admit  of  the  submission  of  the  ques- 
tion of  damages,  either  actual  or  exemplary. 

[f]  We  also  conclude  that  the  allegations 
in  neither  the  first  nor  second  supplemental 
petitions  form  any  basis  for  the  recovery  of 
damages.  The  matters  alleged  in  the  supple- 
ments attempting  to  set  up  claim  for  damages 
were  in  no  sense  a  reply  to  any  allegation  In 
appellee's  answer.  It  is  provided  by  rule  6 
for  district  and  county  courts  (142  8.  W. 
xvil)  that— 

"The  plaintiffs  supplemental  petitions  may 
contain  exceptions,  general  denials,  and  the  al- 
legations of  new  facts  not  before  alleged  by  him, 
in  reply  to  those  which  have  been  alleged  by 
the  defendant." 

Rule  15,  among  other  things,  provides: 

"When  either  party  may  have  occasion  to 
plead  new  facts,  additional  to  those  formerly 
pleaded  by  him,  which  constitute  an  additional 
cause  of  action  or  defense  permissible  in  the 
suit,  he  shall  present  it  as  an  amendment  to  the 
original  petition  or  original  answer."  GosBett 
v.  Vaughan,  173  S.  W.  933;  Burks  v.  Burks, 
141  S.  W.  387. 

In  the  first  case  cited  it  Is  held  that — 

"Under  district  court  rales  4  and  5  (142  8. 
W.  xvii),  providing  that  the  original  petition 
shall  state  all  facts  constituting  the  cause  of 
action,  and  that  the  supplemental  petition^  may 
contain  exceptions,  general  denials,  and  allega- 
tions of  new  facts  in  reply  to  facts  alleged  by 
the  answer,  the  court  in  determining  the  cause 
of  action  stated  need  not  consider  the  supple- 
mental petition." 

In  Burks  v.  Burks  it  was  held  that — 

"Supplemental  petitions  are  not  designed  for 
supplying  averments  of  fact  which  should  have 


been  made  in  the  original  petition.     Townes' 
Pleading,  pp.  309-321." 

We  have  considered 'all  of  appellant's  as- 
signments, and  as  we  have  concluded  that 
none  of  them  presents  reversible  error  they 
are  all  overruled  without  a  detailed  discus- 
sion of  each  of  them  separately. 

Having  concluded  that. there  was  no  revers- 
ible error  committed  in  the  trial  of  the 
cause,  the  judgment  of  the  trial  court  is 
affirmed. 

Affirmed. 


FRYCKBERG  et  aL  v.  SOOTT  et  aL 
(No.  6277.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Dec.  31,  1919.    Rehearing  Denied 

Feb.  4,  1920.) 

1.  executobs  and  administrators  <s=>76 — 
District  coubt  has  equity  jurisdiction 

-belating  to  e8tate8  whebe  county  coubt 
cannot  obant  belief. 
Under  Rev.  St  1911,  art.  1712,  authorizing 
the  district  court,  subject  to  limitations  pre- 
scribed by  statute  to  hear  any  cause  cognizable 
by  court  of  law  or  equity,  the  district  court 
has  jurisdiction  in  matters  relating  to  estates 
of  deceased  persons,  when  legal  or  equitable 
rights  must  be  adjudicated,  and  the  powers  of 
the  county  court  are  inadequate  to  adjudicate 
them  and  administer  complete  relief. 

2.  Executors  and  administrators  «=>344— 
Whebe  administratrix  refused  to  sell 
because  07  advebse  claims  the  district 
court  can  adjudicate  the  claims. 

Where  the  administratrix  refused  to  obey 
an  order  of  the  county  court  to  sell  real  estate 
to  pay  an  allowed  claim  because  others  claimed 
prior  rights  in  the  property,  the  district  court 
could  hear  a  suit  against  the  administratrix 
and  the  adverse  claimants,  to  determine  the 
rights  of  the  parties  and  to  order  a  sale  of  the 
property  to  be  carried  out  under  the  direction 
of  the  county  court,  since  there  was  no  proce- 
dure by  which  the  adverse  claimants  could  be 
brought  before  the  county  court  and  their  claims 
determined. 

3.  executobs  and  administrators  ®=>76— 
Multiplicity  of  suits  may  be  avoided  by 
action  in  district  coubt. 

Under  Rev.  St  1911,  arts.  1705,  1706,  1712, 
prescribing  the  jurisdiction  of  the  district  court, 
and  articles  3206,  8207,  prescribing  the  juris- 
diction of  the  county  and  district  courts  in  pro- 
bate matters,  it  has  always  been  the  policy  to 
avoid  multiplicity  of  suits,  and  when  possible 
to  settle  in  one  suit  such  issues  as  could  not 
have  been  settled  in  the  probate  court 

4.  Executors  and  administrators  <J=»241— 
Allowance  or  claim  against  estate  can- 
not BE  COLLATERALLY  ATTACKED. 

The  allowance  by  a  court  of  competent  ju- 
risdiction of  a  claim  against  a  decedent's  estate 
is  a  judgment  which  cannot  be  collaterally  at- 
tacked. 


<— >For  other  cue*  see  same  tople  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


22 


218  SOUTHWESTERN  HEPOBTBE 


(Tex. 


5.  Marshaling  assets  and  securities  <S=»2— 
Later  lienholder  not  entitled  to  MAR- 
SHALING AS  AGAINST  LIEN  FOR  PURCHASE 
MONET. 

In  suit  against  a  decedent's  estate  to  have 
sold  land  of  the  estate  subject  to  plaintiffs' 
note  for  the  purchase  money  thereof  secured  by 
deed  of  trust  on  the  land,  a  vendor's  lien  there- 
of being  preserved  and  in  effect  recited  in  the 
note  and  deed  of  trust,  and  plaintiff's  claim  as 
evidenced  by  the  note  and  deed  of  trust  having 
been  established  in  the  county  probate  court, 
held,  there  was  no  pleading  or  proof  justifying 
sale  of  remainder  of  the  land  before  sale  of  the 
portion  which  a  later  lienholder  claimed  should 
be  last  sold  to  protect  her  claim. 

6.  Executors  and  administrators  ©=»344— 
Probate  jurisdiction  mat  be  exhausted 
befdre  appealing  to  equity  jurisdiction 
to  determine  adverse  claims. 

A  creditor  of  a  decedent's  estate  properly 
filed  his  claim  in  the  probate  court,  and  asked 
for  a  sale  of  the  land  to  satisfy  it  before  appeal- 
ing to  the  district  court  to  adjudicate  adverse 
claims  to  the'  land  by  those  who  could  not  be 
made  parties  in  the  probate  court. 

Appeal  from  District  Court,  Nueces  Coun- 
ty;  W.  B.  Hopkins,  Judge. 

Suit  by  Mrs.  G.  R.  Scott  and  others  against 
Mrs.  Etta  M.  Fryckberg  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

Jas.  H.  Anderson,  of  Corpus  Christ!,  W. 
L.  Dawson,  of  Mission,  and  Delmas  Glvens,  of 
Corpus  Chrlsti,  for  appellants. 

G.  R.  Scott  and  Boone  &  Pope,  all  of 
Corpus  Chrlsti,  for  appellees. 

COBBS,  J.  This  suit  is  brought  on  an 
approved  claim,  or  rather  judgment  for  ?8,- 
025,  for  interest,  and  for  10  per  cent  attor- 
ney's fees,  against  the  Fryckberg  estate,  es- 
tablished as  a  valid  claim  in  favor  of  appel- 
lees against  the  estate  of  J.  W.  Fryckberg  by 
the  county  probate  court  of  Nueces  county, 
where  said  estate  is  .being  administered,  and 
established  the  lien  expressed  in  the  deed  of 
trust,  securing  its  payment,  on  372  acres  of 
land  located  in  Nueces  county  in  what  is 
known  as  the  "Nueces  Irrigation  Park,"  and 
ordered  the  same  to  be  satisfied  and  paid 
'  out  of  the  assets  of  said  estate  and  duly 
classified  as  a  valid  claim  against  said  estate. 

Appellees  duly  requested  the  administra- 
trix to  sell  said  land  to  pay  the  claim,  and 
being  refused  twice  applied  to  the  court  for 
an  order  compelling  the  administratrix  to 
proceed  and  sell  to  pay  the  claim  and  the 
order  of  the  court  being  as  often  disobeyed, 
appellees  made  application  to  have  her  re- 
moved as  administratrix,  which  the  court 
refused  to  do.  Not  being  able  to  secure  the 
relief  through  the  administratrix,  who  re- 
fused to  comply  with  the  orders  of  the  court, 
and  not  being  able  to  get  the  relief  from  the 
court  appellees  perfected  their  appeal  from 


this  order  to  the  district  court,  where  it  Is 
now  pending  for  determination;  the  cause 
of  action  being  based  upon  the  alleged  ground 
as  follows: 

"Plaintiffs,  as  such  surviving  heirs  of  said  G. 
R.  Scott,  are  the  legal  owners  and  holders  of 
said  claim  and  lien,  and  as  such  holders  and 
owners  are  entitled  to  the  full  benefit  of  the 
liens  and  securities  held  by  said  G.  R.  Scott, 
and  such  lien  is  a  valid,  subsisting,  and  unsat- 
isfied lien  for  the  unpaid  purchase  money  of  said 
land  and  premises  to  the  full  extent  of  the 
balance  due  thereon,  principal,  interest,  and  at- 
torney's fees,  as  established  and  allowed  by  the 
honorable  county  court  of  Nueces  county,  Tex., 
with  interest  thereon  as  therein  specified,  and 
is  a  valid  and  subsisting  lien  upon  all  the  lands 
and  premises  hereinbefore  described  covered  by, 
and  included  within,  the  terms  and  provisions 
of  said  deed  of  trust,  and  superior  and  prior  to 
any  character  of  right,  title,  or  claim  asserted 
by  said  defendants  or  any  of  them,  and  the  said 
lands  upon  which  plaintiffs'  said  lien  exists  is 
not  sufficient  to  enable  plaintiffs  to  realize  their 
claim  therefrom,  and  is  in  fact  far  less  than 
the  amount  of  such  claim,  and  there  exists  no 
equity  in  favor  of  defendants  or  any  of  them." 

And  hence  appellee  alleged  he — 

"cannot  procure  full  and  adequate  relief  in  the 
county  court  of  Nueces  county,  Texas,  and  it  is 
necessary  that  this  court  determine  and  fix  the 
priority  and  superiority  of  plaintiffs'  lien  and 
foreclose  same  against  all  adverse  claimants, 
and  order  the  sale  of  said  property  in  satisfac- 
tion of  plaintiffs'  claim,  through  said  county 
court." 

The  prayer  of  their  petition  is: 

"Upon  hearing,  plaintiffs  pray  decree  deter- 
mining and  establishing  th°  priority  and  su- 
periority of  their  claim  and  lien  against  all 
defendants  adversely  claiming,  foreclosure  as 
to  all  such  defendants,  judgment  for  costs 
against  all  such  defendants,  and  judgment  and 
decree  ordering  said  administratrix  to  sell  said 
properties  in  satisfaction  of  said  lien,  and  cer- 
tification of  said  decree  to  the  said  county  court 
of  Nueces  county,  Texas,  for  observance,  and 
for  all  such  other  and  further  orders  and  de- 
crees, as  may  be  requisite  or  necessary  to  afford 
plaintiffs  all'  relief,  general  and  special,  legal 
and  equitable,  to  which,  in  the  premises,  they 
may  be  entitled." 

The  appellant  Mildred  Seaton  answered 
by  demurrer  and  pleaded  to  the  jurisdiction 
of  the  court,  also  asserting  the  claim  to  be 
barred  against  her  by  the  statute  of  limita- 
tion, general  denial,  and  special  answer,  and 
averred  that  a  portion  of  the  land  upon  which 
the  Aen  existed  was  conveyed  by  J.  W.  Fryck- 
berg and  C.  M.  Cannon  to  the  Nueces  River 
Irrigation  Company,  and  If  plaintiff  had  a 
Hen  it  was  subject  thereto.  She  pleaded,  her 
debt  over  against  Nueces  River  Irrigation 
Company,  and  prayed  for  judgment  for  same 
against  said  company,  and  for  foreclosure  of 
her  lien  incident  thereto.  She  pleaded  by 
the  deed  of  trust  sued  on,  plaintiff  waived 
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the  lien  upon  lands  of  Nueces  River  Irriga- 
tion Company,  thereby  making  her  claim 
superior.  In  the  alternative  prayed  that 
plaintiffs'  lien  should  only  operate  upon  the 
land,  and  not  upon  the  Improvements  there- 
on, and  that  the  land  be  released  upon  the 
payment  of  the  value  of  the  land. 

Etta  M.  Fryckberg,  as  administratrix  and 
individually,  Nueces  River  Irrigation  Com- 
pany, and  Hollice,  Donna,  and  Eleanor 
Fryckberg,  minors,  answered  by  demurrers 
and — 

"specially  excepted  to  and  filed  a  plea  to  the 
jurisdiction  of  the  court,  specially  excepted  and 
pleaded  the  four-year  statute  of  limitation  to 
the  vendor's  lien  note,  specially  excepted  and 
pleaded  that  this  suit  was  a  collateral  attack  on 
the  proceedings  of  the  probate  court,  specially 
excepted  and  pleaded  the  statute  of  frauds,  that 
this  was  a  suit  to  hold  a  married  woman  per- 
sonally responsible,  who  signed  as  surety  for  -a 
pre-existing  debt  of  her  husband,  and  pleaded 
the  five-year  statute  of  limitation  as  to  the  five- 
acre  tract  of  land  in  the  name  of  Nueces  River 
Irrigation  Company.  All  of  which  exceptions 
were  by  the  court  overruled. 

"And,  specially  answering,  these  defendants 
charged:  That  the  deed  of  trust  and  note  given 
on  the  homestead  tract  was  and  is  void,  and  as 
to  a  lien  on  various  other  and  sundry  proper- 
ties, that  the  assets  should  be  marshaled,  and 
that  the  deed  of  trust  and  note  was  executed  as, 
intended  for,  and  accepted  by  plaintiffs'  dece- 
dent, as  a  complete  discharge  and  satisfaction  of 
the  original  vendor's  lien,  and  was  a  full  and 
complete  settlement  of  accounts  to  that  date, 
and  that  said  original  lien  was  thereby  waived, 
discharged,  released,  and  annulled  in  its  en- 
tirety, by  taking  said  independent  security,  of 
shares  of  stock,  and  Mrs.  Fryckberg's  signature 
as  surety ;  also  pleaded  estoppel  as  to  the  five- 
acre  tract  of  land  in  name  of  Nueces  River 
Irrigation  Company  as  against  plaintiffs'  de- 
cedent, who  was  an  attorney  and  passed  npon 
and  recommended  the  title  to  said  land." 

Appellees  filed  a — 

"supplemental  petition  in  answer  to  the  amend- 
ed answer  of  the  defendants  Etta  M.  Fryckberg, 
individually  and  as  administratrix,  the  Fryck- 
berg minors,  and  Nueces  River  Irrigation  Com- 
pany, which  consisted  of  a  general  demurrer, 
general  denial,  and  a  special  answer  to  that 
portion  attempting  to  plead  homestead,  in  which 
plaintiffs  averred  that  the  indebtedness  due  was 
for  the  unpaid  purchase  money  on  the  lands  and 
premises  described  in  plaintiffs'  petition;  that 
their  decedent,  6.  R.  Scott,  was  the  owner  and 
holder  by  a  valid  written  transfer,  duly  record- 
ed, of  the  vendor's  lien,  and  legally  entitled  to 
the  land  and  premises  to  secure  the  full  and 
final  payment  of  said  Indebtedness;  that  said 
sum  of  money  was  unpaid  and  unsatisfied,  and 
the  vendor's  lien  outstanding  and  unsatisfied  to 
secure  the  payment  thereof,  and  that  neither  said 
Etta  M.  Fryckberg  nor  the  minors  could  or  did 
acquire  any  homestead  in  the  200  acres  of  said 
land,  or  in  any  part  of  said  land,  as  against 
said  unpaid  purchase  money. 

"They  further  specially  answered  that  the 
claim  had  been  allowed,  adjudicated,  and  estab- 
lished as  a  valid,  subsisting,  and  unsatisfied 
claim  for  the  unpaid  purchase  money  on  said 


property  by  the  order,  judgment,  and  decree  of 
the  county  court  of  Nueces  county,  Texas,  sit- 
ting in  probate  in  said  estate  of  J.  W.  Fryck- 
berg, deceased,  and  that  no  attempt  was  in  said 
cause  made  to  have  said  land  set  apart  or  de- 
clared to  be  a  homestead  and  that  no  claim 
thereto  was  in  said  court  asserted.  They  spe- 
cially denied  any  waiver  of  or  discharge  of  the 
vendor's  lien  and  as  to  the  Nueces  River  Irriga- 
tion Company,  they  denied  that  said  Scott  ex- 
amined or  recommended  the  acceptance  of  the 
title  to  said  corporation  other  than  as  subject 
to  the  lien  outstanding  and  unsatisfied  for  the 
unpaid  purchase  money,  and  they  pleaded  in 
this  connection  that  the  promoters  and  organ- 
izers of  the  Nueces  River  Irrigation  Company, 
at  the  time  of  the  promotion  and  after  the  or- 
ganization, and  incorporation,  well  knew  and 
understood  that  there  was  outstanding  and  un- 
satisfied a  valid  and  subsisting  lien  upon  said 
lands  and  premises  for  the  unpaid  purchase 
money  thereof  and  said  corporation  acquired 
the  title  to  said  land  subject  to  any  rights  out- 
standing and  existing  in  the  owner  and  holder 
of  said  lien,  and  they  further  alleged  that  not 
only  was  said  lien  for  the  unpaid  purchase  mon- 
ey but  that  the  deed  of  trust  evidencing  the 
lien  was,  in  writing,  executed  and  acknowledged 
by  J.  W.  Fryckberg,  the  husband  of  said  Etta 
M.  Fryckberg,  and  that  no  homestead  rights 
could  exist  or  have  been  acquired  against  said 
lien." 

The  judgment  was  for  $10,583,  with  in- 
terest from  November  27,  1914,  until  paid 
at  the  rate  of  8  per  cent  per  annum  in  favor 
of  appellees,  establishing  the  lien  on  the 
lands,  and  in  favor  of  Mildred  Seaton  on  her 
cross-action  against  Nueces  River  Irrigation 
Company  for  $8,973.40,  with  8  per  cent  in- 
terest from  January  27,  1919,  and  for  fore- 
closure of  a  lien  on  a  certain  tract  in  con- 
troversy. The  appellants  have  appealed  their 
case,  and  are  here  upon  separate  assignments 
and  briefs,  but  practically  the  same  errors 
are  assigned,  except  in  so  far  as  Mildred 
Seaton  in  her  brief  has  raised  questions  ap- 
plicable to  her  alone 

[1]  The  first  to  third  assignments  question 
the  jurisdiction  of  the  district  court  to  enter- 
tain this  suit  to  adjudicate  the  matters  there- 
in on  the  alleged  ground  that  the  county 
court  alone  had  the  exclusive  original  juris- 
diction to  classify  and  determine  the  supe- 
riority of  claim  and  enforce  liens  incident 
thereto.  That  proposition  is  generally  true 
because,  being  a  court  of  exclusive  jurisdic- 
tion in  regard  to  administration  of  estates, 
It  Is  yet  a  court  of  limited  jurisdiction. 

The  district  court,  too,  in  some  cases,  has 
jurisdiction  relating  to  estates  of  deceased 
persons  when  legal  or  equitable  rights  are 
required  to  be  adjudicated  and  the  powers 
of  the  county  court  are  Inadequate  to  ad- 
judicate the  same  and  administer  complete 
relief.  In  fact  no  court  of  equity  in  the 
world,  chancery  or  otherwise,  possesses  the 
broad  and  comprehensive  powers  to  admin- 
ister equity  as  the  district  courts  of  this 
state  under  the  Constitution  and  laws,    Sub- 
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ject  to  the  limitations  prescribed  by  par  stat- 
utes it  is: 

"Authorized  to  hear  and  determine  any  cause 
which  is,  or  may  be,  cognizable  by  courts,  either 
of  law  or  equity,  and  to  grant  any  relief  which 
could  be  granted  by  said  courts,  or  either  of 
them."    Art  1712,  R.  S. 

And  see  tbe  many  citations  under  that  ar- 
ticle in  Vernon's  Sayles'  Civil  Statutes. 

[2]  The  appellees  in  no  wise  have  denied 
or  attacked  the  jurisdiction  of  the  county 
probate  court ;  they  affirmed  it  both,  by  going 
in  and  then  causing  the  decree  of  the  dis- 
trict court  certified  to  it,  for  final  disposi- 
tion. It  was  there  their  claim  was  estab- 
lished against  the  estate  and  their  lien  fixed 
on  the  land  securing  it  They  requested  the 
adminisratrix  to  sell  the  land  to  pay  it 
They  sought  her  removal  because  she  refused 
to  obey  the  court,  but  the  court  refused  to 
grant  that.  Appellees  exhausted  all  their 
remedies  in  that  court  before  appealing  to  the 
equity  powers  of  the  district  court  for  re- 
lief. 

The  very  defenses  set  up  of  alleged  prior 
liens  and  adverse  interests  in  the  land  by 
other  persons,  and  the  attacks  made  against 
the  approved  claims  established  by  the  coun- 
ty probate  court,  demonstrate  the  need  of  the 
broad  equity  powers  of  a  court  of  equity. 
The  matters  adjudicated  here  could  riot  have 
been  so  adjudicated  in  the  probate  court  for 
there  was  no  procedure  whereby  third  par- 
ties might  be  interpleaded,  and  made  to 
set  up  claims  to  be  passed  upon.  It  may  be 
that  appellants  could  have  gone  in  the  coun- 
ty court  voluntarily,  having  an  Interest  in 
the  subject-matter,  and  had  all  the  issues 
disposed  of,  but  we  do  not  see  how  appellees 
could  have  required  their  appearance.  Their 
action  demonstrates  on  its  very  face  those 
issues  could  be  determined  between  them 
only  through  the  broad  powers  of  the  dis- 
trict court  Perhaps  appellees  felt  there  was 
no  appeal  from  the  action  of  the  administra- 
trix in  refusing  to  execute  the  order,  be- 
cause the  court  granted  all  applications  to 
compel  a  sale.  An  appeal  from  the  order  of 
the  court  in  refusing  to  remove  the  admin- 
istratrix does  not  seem  to  have  been  an  ade- 
quate remedy,  as  the  trial  would  be  de  novo 
on  that  question  alone,  and  all  other  issues 
would  still  be  undecided.  For  instance,  the 
alleged  refusal  upon  the  part  of  the  admin- 
istratrix, among1  other  reasons,  that  said 
property  had  not  been  sold  because  the  es- 
tate did  not  hold  title  to  all  of  it  and  that 
as  to  other  portions  of  said  property  there 
were  other  claimants  of  liens,  rights,  inter- 
ests, or  title,  of  same  character,  which  had 
not  been  determined,  was  to  deny  appellees 
very  valuable  rights.  This  is  no  reason  for 
an  administratrix  to  disobey  the  order  of  the 
court  Such  questions  are  ordinarily  to  be 
determined  by  the  court  for  itself  having 
charge  of  such  estate.  But  it  states  a  very 
good  reason  why  the  district  court  should 


take  cognizance  against  the  administratrix, 
to  compel  a  sale  of  the  land  under  that  judg- 
ment and  bring  it  before  It,  preliminary 
thereto,  these  very  alleged  adverse  claimants 
and  adverse  Interests,  all  proper  subjects  to 
be  brought  into  one  proceeding  in  the  dis- 
trict court,  where  full  and  adeqnate  relief 
may  be  had  and  administered  between  all  of 
them,  and  upon  each  of  them,  and  in  respect 
to  each  of  their  claims  and  cross-claims 
against  each  other,  respecting,  as  the  district 
court  did,  by  leaving  to  the  ultimate  and 
final  jurisdiction  right  of  disposition  and  en- 
forcement of  the  claim  to  and  through  the 
county  probate  court,  and  to  that  end  certi- 
fied its  judgment  to  that  court  for  observ- 
ance. 

[3]  It  has  always  been  the  policy  of  the 
law  in  this  state  to  avoid  a  multiplicity  of 
suits,  and  when  possible  settle  in  one  suit 
such  Issues  as  could  not  have  been  settled  in 
the  probate  court.  R.  S.  1911,  arts.  3206, 
3207;  R.  S.  1911,  arts.  1705,  1706,  1712;  Can- 
non v.  McDanlel,  46  Tex.  306;  National  Guar- 
anty Loan  &  Trust  Co.  v.  Ply,  29  Tex.  Civ. 
App.  533,  69  S.  W.  231 ;  Hume  v.  Perry,  130 
S.  W.  594;  Phillips  v.  WatWns  Land  Mort- 
gage Co.,  90  Tex.  195,  38  S.  W.  270,  470; 
George  v.  Ryon,  94  Tex.  317,  60  S.  W.  427 ; 
Ralston  v.  Stainbrook,  187  S.  W.  415;  Lau- 
raine  v.  Ashe  (Sup.)  191  S.  W.  565;  Lauraine 
v.  Masterson,  193  S.  W.  710;  Lauraine  v. 
Vaughan,  193  S.  W.  712;  Slavin  v.  Greever, 
209  S.  W.  483.  As  said  in  Lauraine  v.  Mas- 
terson, 193  S.  W.  711: 

"The  nature  of  the  case,  as  disclosed  by  tbe 
foregoing  statement,  was  such  that  the  powers 
of  a  probate  court  were  inadequate  to  grant  the 
defendant  in  error  the  full  relief  to  which  he 
was  entitled,  and  it  is  well  settled  that  in  such 
cases  the  district  court  can  properly  be  called 
upon  to  exercise  its  equity  powers  and  grant 
adequate  relief.  Cannon  v.  McDaniel,  46  Tex. 
303;  George  v.  Ryon,  94  Tex.  317,  60  S.  W. 
427;  National  Guaranty  Loan  &  Trust  Com- 
pany v.  Fly,  29  Tex.  Civ.  App.  533,  69  S.  W. 
231 ;    Stewart  v.  Webb,  156  S.  "W.  537." 

In  the  case  of  Lauraine  v.  Ashe  (Sup.)  191 
S.  W.  566,  opinion  by  Chief  Justice  Phillips, 
speaking  of  the  jurisdiction  conferred  by  the 
Constitution,  the  court  said: 

"Jurisdiction  for  the  transaction  of  'all  busi- 
ness appertaining  to  deceased  persons,  *  *  •  ' 
is  by  the  Constitution  conferred  upon  the  coun- 
ty court  in  broad  and  general  terms.  But  the 
equity  jurisdiction  of  the  district  court  is  con- 
ferred by  the  same  instrument  in  terms  equally 
broad.  While  it  is  customary  to  speak  of  the 
jurisdiction  of  the  county  court  over  matters 
relating  to  estates  of  deceased  persons  under 
administration  as  'exclusive,'  and  the  entire 
current  of  our  judicial  decisions  is  to  carefully 
protect  the  jurisdiction  of  that  court  over  such 
matters,  as  it  ought  to  be,  yet  it  is  plainly  rec- 
ognized that  questions  may  arise  affecting  es- 
tates in  regular  course  of  administration,  re- 
quiring, for  illustration,  the  adjustment  of 
|  equities,  for  the  settlement  of  which  the  probate 
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jurisdiction  of  the  county  court  ia  inadequate, 
and  in  such  cases,  notwithstanding  the  admin- 
istration, resort  may  be  had  to  the  equity  pow- 
ers of  the  district  court  for  the  determination 
of  those  questions,  the  judgment  to  be  perform- 
ed through  the  probate  court.  This  is  a  juris- 
diction auxiliary  and  ancillary  to  thai  of  the 
probate  court.  In  some  extraordinary  instances 
it  may  be  corrected.  It  is  to  be  exercised  only 
in  special  cases,  bat  it  nevertheless  exists. 
Cannon  v.  McDaniel,  46  Tex.  303;  George  v. 
Eyon,  Administrator,  94  Tex.  317,  60  S.  W. 
427;  Western,  etc.,  Mortgage  Co.  v.  Jackman, 
Adm'r,  77  Tex.  at  page  626,  14  S.  W.  805; 
Groesbeck  v.  Groesbeck,  78  Tex.  669,  14  8.  W. 
792;  Pomeroy's  Eq.  Jur.  vol.  3,  §  1154,  pp. 
2283-2294.  •  •  •  To  make  our  ruling  plain, 
it.  is  to  be  understood  that  only  the  probate 
court  has  jurisdiction  to  sell  for  the  payment  of 
debts  the  property  of  a  decedent  upon  whose 
estate  administration  has  been  commenced  or^  is 
pending.  Rogers  v.  Kennard,  54  Tex.  30; 
Smithwick  v.  Kelly,  79  Tex.  564,  15  S.  W.  486; 
Atchison  v.  Smith,  25  Tex.  228.  Our  holding 
is  made  with  clear  reference  to  the  want  of 
such  power  in  the  district  court.  As  applied 
to  the  character  of  case  last  discussed,  where, 
notwithstanding  a  pending  administration,  the 
jurisdiction  of  the  district  court  may  be  avail- 
ed of  for  the  settlement  of  questions  affecting 
the  estate  which  the  powers  of  the  probate 
court  are  inadequate  to  determine,  this  is  also 
the  rule.  The  judgment  in  such  a  case  is  to  be 
performed  through  the  probate  court,  and  if  a 
sale  of  property  is  necessary  to  its  performance 
it  must  be  made  by  that  court.  Cannon  v.  Mc- 
Daniel, supra.  An  attempted  exercise  of  this 
power  by  the  district  court  is  not  here  involved; 
nor,  with  administration  upon  the  estate  of 
Mrs.  Allen  commenced,  is  it  to  be  assumed  that 
its  exercise  will  be  attempted.  The  present 
case  concerns  alone  a  jurisdiction  which  is  en- 
tirely distinct  from  such  power,  and  which,  from 
aught  that  here  appears,  may  be  properly  exer- 
cised by  the  district  court." 

Now  the  facts  in  regard  to  this  transaction 
are: 

"About  July  1,  1907,  C.  J.  Allen  conveyed 
to  J.  W.  Fryckberg  by  warranty  deed  certain 
lands  oat  of  the  Herrera  grant,  in  Nueces 
county,  Texas,  including  what  was  subsequent- 
ly known  as  the  Nueces  River  Irrigation  Park, 
and  as  part  of  the  purchase  money  therefor  said 
Fryckberg  executed  and  delivered  to-  said  Allen 
his  note  of  that  date  in  the  principal  sum  of 
$15,437.33,  numbered  3,  and  maturing  three 
years  after  due,  payable  to  said  Allen  or  order, 
and  providing  for  interest  and  attorney's  fees, 
and  retaining  the  vendor's  lien  on  said  lands 
and  premises  to  secure  the  payment  thereof, 
and  in  said  deed  the  vendor's  lien  was  also  ex- 
pressly retained.  Subsequently,  on  March  24, 
1911,  for  a  recited  consideration  of  $12,451.73, 
said  note  and  said  lien  were  in  writing  trans- 
ferred and  assigned  to  G.  R.  Scott  by  the  said 
C.  J.  Allen.  On  May  9,  1911,  J.  W.  Fryckberg 
and  Etta  M.  Fryckberg  executed  and  delivered 
to  G.  R.  Scott  their  note  in  the  sum  of  $9,270, 
which  recited  that  it  was  secured  by  a  deed  of 
trust  on  372  acres  of  land  in  Nueces  River 
Irrigation  Park,  with  all  the  water  rights  and 
privileges  to  which  said  lands  were  entitled,  and 
said  deed  of  trust  fully  described  said  note  and 


the  purpose-  for  which  said  note  was  given. 
Said  deed  of  trust  contained  a  declaration  that 
the  property  formed  no  part  of  any  property 
claimed  by  them  as  exempt  from  forced  sale, 
and  disclaimed  and  renounced  any  claim  there- 
to, and  specifically  designated  as  their  home- 
stead Annex  No.  1  to  Nueces  River  Irrigation 
Park  of  said  lands,  but  expressly  stated  that, 
'as  above  recited,'  it  had  not  been  paid  for." 

[4]  The  allowance  of  the  claim  and  its  es- 
tablishment was  a  judgment  of  a 'court  of 
competent  jurisdiction  and  cannot  be  col- 
laterally attacked.  There  was  no  appeal  tak- 
en from  it,  nor  contested  by  any  creditor,  the 
appellants,  or  any  one  asserting  an  adverse 
claim  in  the  county  court.  None  of  the  ap- 
pellants here  appeared  before  the  probate 
court  to  set  up  any  adverse  claims,  or  to 
contest  its  allowance  or  have  their  rights 
passed  upon. 

[6]  The  lien  here  asserted  by  appellant 
Mildred  Seaton  is  inferior  to  that  of  appel- 
lees. She  was  also  the  notary  who  took  the 
acknowledgments  to  the  instrument.  The 
note  of  G.  R.  Scott  was  for  the  renewal  and 
extension  of  a  balance  due  for  the  purchase 
money,  and  a  vendor's  lien  preserved  and 
continued  in  effect  recited  both  in  the  note 
and  deed  of  trust  to  G.  R.  Scott  Warhmund 
v.  Merritt  &  Metcalf,  60  Tex.  27;  Berry  v. 
Boggess,  62  Tex.  237. 

There  was  no  pleading  or  proof  that  would 
have  justified  the  court  to  order  the  sale  of 
the  remainder  of  the  land  before  sale  of 
the  portion  which  Mildred  Seaton,  appellant, 
claims  should  be  last  sold  to  protect  her 
alleged  claim.  The  claim  of  appellees  had 
been  allowed  as  a  secured  claim  on  the  note 
dated  May  19,  1911,  shown  to  have  been  a 
renewal  and  extension  of  the  lien  for  pur- 
chase money.  The  basis  of  which  claim  was 
the  transfer  of  the  note  dated  March  24, 1911, 
filed  for  record  May  31,  1911,  duly  recorded, 
while  the  Mildred  Seaton  note  was  dated 
December  30,  1913,  secured  by  a  deed  of 
trust,  dated  February  3, 1915. 

We  have  carefully  considered  all  the  as- 
signments touching  the  Jurisdiction  of  the 
court,  the  plea  of  limitations  as  to  the  ven- 
dor's lien  note,  the  question  of  personal  lia- 
bility of  Mrs.  Fryckberg,  waiver  of  lienB, 
homestead  clajm,  and  all  other  assignments, 
including  additional  ones  raised  by  appellant 
Seaton.  We  cannot  see  the  slightest  reason 
to  question  the  good  faith  and  right  of  G.  R. 
Scott  to  acquire  the  note  he  did  for  himself. 

[J]  We  think  it  was  proper  in  the  first 
place  for  appellees  to  have  exhausted  their 
remedy  in  the  county  court  before  appealing 
to  the  equitable  powers  of  the  district  court 
to  try  out  in  that  court  all  those  disputed 
Issues  that  were  disposed  of,  peculiarly  with- 
in the  equitable  powers  of  that  court,  and 
certify  that  decree  to  the  county  court  for  its 
observance  and  ultimate  disposition;  such 
court  having  the  first  jurisdiction  of  all  mat- 
ters connected  with  that  estate.    We  see  no 
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Issue  of  fact  that  would  require  a  finding  of 
the  jury  that  could  have  brought  about  a 
different  result 

Because  of  a  peremptory  Instruction  given 
by  the  court,  we  have  very  carefully  ex- 
amined the  record,  and  find  no  reversible 
error,  and  overrule  all  the  assignments,  and 
affirm  the  judgment  of  the  court. 

Affirmed. 


DAVIS  v.  WIGHT  et  al.    (No.  2205.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Jan.  28,  1020.    Rehearing  Denied 

Feb.  5,  1920.) 

1.  Death  «=»18(3)  —  Minor  daughter, 
though  married,  entitled  to  damages 
under  federal  employers'  liability  act 
for  father's  death. 

A  minor  daughter  who  married  a  few 
months  after  the  death  of  her  father,  a  loco- 
motive fireman,  is,  where  the  railroad  is  liable 
nndcr  the  federal  Employers'  Liability  Act  (TJ. 
S.  Comp.  St.  §8  8657-8665),  entitled  to  some 
damages  at  least  up  to  the  time  of  her  marriage, 
and  the  denial  of  any  recovery  is  error. 

2.  Appeal  and  error  ®=>1173(1)— Judgment 
for  action  under  federal  employers' 
Liability  Act  must  be  reversed  where 
one  beneficiary  was  improperly  denied 

DAMAGES. 

In  an  action  under  the  federal  Employers' 
Liability  Act  (U.  S.  Comp.  St  S§  8657-8665)  by 
a  widow,  as  administratrix,  for  the  benefit  of 
heirs  and  minor  children  a  judgment  which 
awarded  damages  in  favor  of  the  widow  and  a 
minor  son,  but  denied  all  recovery  to  a  minor 
daughter  who  had  married  shortly  after  the 
death  of  her  father,  is  error  necessitating  re- 
versal of  the  entire  judgment  and  a  remand,  for 
rule  62a  is  not  applicable,  the  issue  of  negli- 
gence being  a  single  one  applicable  to  all  of 
the  beneficiary  plaintiffs  jointly,  and  not  singly. 

3.  Death  <@=>42  —  All  beneficiaries  must 
join  in  action  under  federal  employers' 
Liability  Act. 

In  a  death  action  under  the  federal  Employ- 
ers' Liability  Act  (D.  S.  Comp.  St.  5§  8657- 
'  8665),  all  beneficiaries  must  be  joined  in  a  single 
suit,  and  thus  the  question  of  negligence  vel  non 
must  be  determined  as  to  all.    • 

Appeal  from  District  Court,  Harrison 
County;   P.  O.  Beard,  Judge. 

Action  by  Mrs.  Gertude  Davis,  as  adminis- 
tratrix, against  Pearl  Wight,  receiver,  and 
others.  From  a  judgment  denying  part  of 
the  relief  sought,  plaintiff  appeals.  Reversed 
and  remanded. 

Jones,  Sexton,  Casey  &  Jones,  of  Marshall, 
for  appellant. 

Prendergnst  &  Prendergast  and  Hall, 
Brown  &  Hall,  all  of  Marshall,  for  appellees. 


LEVY,  J.  The  appellant  brought  the  suit 
for  damages  in  her  behalf  as  the  wife  and 
for  the  minor  children  of  W.  Frank  Davis,  de- 
ceased, under  the  federal  Employers'  Liabil- 
ity Act  (U.  S.  Comp.  St  §5  8657-8665).  W. 
Frank  Davis  was  a  locomotive  fireman  on  the 
appellees'  Interstate  train,  and  was  killed  in 
the  derailment  and  wreck  of  the  locomotive. 
The  trial  resulted  in  a  verdict  of  the  jury  as 
follows: 

"We,  the  jury,  find  for  the  plaintiff  and  as- 
sess the  damages  as  follows:  For  Mrs.  Gertrude 
Davis,  $5,500;  for  Elmer  Davis,  $2,500;  for 
Mrs.  Catherine  Hamilton,  blank  dollars— making 
a  total  of  $8,000. 

"Richard  Fowler,  Foreman." 

The  court  submitted  the  case  to  the  jury 
in  a  charge  authorizing  a  recovery  in  the 
event  of  a  finding,  of  negligence  on  the  part 
of  the  defendants  in  having  a  low  joint  in 
the  track  or  in  having  defective  ties  that 
caused  the  track  to  spread.  The  evidence 
showed  that, the  deceased  was  43  years  old 
and  had  a  life  expectancy  of  26  years.  At 
the  time  of  bis  death  he  was  a  locomotive 
fireman  and  extra  engineer,  earning  from 
$175  to  $220  a  month.  Mrs.  Davis  was  the 
wife  and  Elmer  Davis  a  minor-son  of  11  years 
of  age,  and  Catherine  Davis  was  a  daughter 
14  years  old.  Catherine  Davis  married  Mr. 
Hamilton  about  4  months  after  the  death  of 
her  father.  The  uncontroverted  proof  show- 
ed that  the  two  children  were  living  with 
their  parents  and  were  wholly  dependent 
upon  the  deceased  for  support  at  the  time  of 
his  death,  and  that  the  deceased  looked  after 
them  and  took  much  interest  in  the  welfare 
and  training  of  his  children. 

[1-1]  The  first  assignment  of  error  is  that 
the  court  should  have  granted  a  new  trial,  be- 
cause the  verdict  of  the  jury  finding  that  the 
daughter,  Catherine,  was  not  entitled  to  re- 
cover any  damages  was  contrary  to  and  un- 
supported by  the  evidence.  The  daughter 
was  entitled,  we  think,  to  recover  some 
amount  up  to  the  date  of  her  marriage.  The 
assignment  of  error  therefore  should,  we  con- 
clude, be  sustained.  And  it  Is  further  deter- 
mined that  this  error  necessitates  a  reversal 
of  the  entire  judgment  and  remanding  the 
cause  for  another  trial;  for  we  think  rule 
62a  (149  S.  W.  x)  is  not  applicable  in  this 
case.  The  issue  of  amount  of  damages  to 
the  minor  daughter  Is  not  the  only  contro- 
versy. There  Is  the  issue  of  negligence  in- 
volved, which  Is  not  a  severable  controversy 
in  the  case.  All  the  beneficiaries  are  required 
by  law  to  be  joined  in  one  suit,  and  the  is- 
sue of  negligence  vel  non  in  the  suit  is  a 
single  one  applicable  for  recovery  to  all  the 
beneficiary  plaintiffs  Jointly,  and  not  singly. 
Therefore  only  one  judgment  can  be  entered 
In  the  case.  Railway  Co.  v.  Crowder,  157  S. 
W.  281. 
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SMITH  t.  ROBERTS. 


(No.  1S6S.) 

Amanita. 


(Court  of  Civil  Appeals  of  Texas. 
Jan.  14,  1920.) 

1.  Evidence  <8=>184— Similar  acts  ADMISSI- 
BLE TO  SHOW  INTENT. 

When  the  intention  with  which  an  act  is 
done  is  in  issue,  evidence  of  other  acts  of  the 
party  is  admissible,  but  such  acts  must  be  of  a 
similar  nature  and  so  connected  with  the  trans- 
action under  consideration  in  point  of  time 
that  they  may  be  regarded  as  part  of  the  sys- 
tem. 

2.  Appeal  and  ebeoe  «=»  1050  (2)— Admission 
of  evidence  of  unrelated  act  of  defend- 
ant prejudicial  error. 

In  action  against  landlord  for  wrongful  en- 
try and  destruction  of  crops,  admission  of  evi- 
dence of  landlord's  refusal  to  release  plaintiff's 
mortgage  on  plaintiff's  payment  of  mortgage 
debt,  where  the  release  of  the  mortgage  was  not 
in  issue,  was  prejudicial  error. 

3.  Landlord  and  tenant  <S=»17— Relation 

CHEATED   BY   CONTRACT. 

The  relation  of  landlord  and  tenant  ordi- 
narily grows  out  of  the  contract  between  the 
parties,  but  the  landlord  or  tenant  may  by  their 
acts  or  declarations  or  conduct  be  estopped  from 
denying  the  relationship  in  cases  where  there 
is  no  contract. 

4.  Landlord  '  and  tenant  <S=»80(1)— Lessor 

NOT  ESTOPPED  FROM  DENTING  BIGHTS  OF 
SUBLESSEE  AS  TO  LAND  NOT  COVERED  BT 
ORIGINAL  LEASE. 

Lessor,  by  consenting  to  the  assignment  of 
lease  or  subleasing  of  land  by  lessee  cultivating 
land  of  lessor  other  than  that  covered  by  lease 
without  lessor's  knowledge,  was  not  estopped 
from  denying  the  relationship  of  landlord  and 
tenant  with  assignee  or  sublessee  as  to  such 
land  not  covered  by  lease,  regardless  of  wheth- 
er he  used  reasonable  diligence  to  ascertain 
whether  the  land  being  cultivated  was  that  cov- 
ered by  lease ;  he  being  estopped  only  if  he  ac- 
tually knew  lessee  was  in  possession  and  culti- 
vating land  not  rented. 

5.  Estoppel  «=»52—  Must  be  based  on  ao- 
tive  or  constructive  fraud. 

The  ground  on  which  estoppel  proceeds  is 
active  or  constructive  fraud  on  the  part  of  the 
person  sought  to  be  estopped. 

6.  Landlord  and  tenant  6=»79(2>— Lessee's 
assignee  and  subtenant  required  to 
know  terms  of  lease  under  which  lessee 
held  possession. 

No  assignee  of  a  lease  or  subtenant  can  be 
beard  to  say  that  he  was  ignorant  of  the  terms 
on  which  the  lessee  held  possession. 

7.  Estoppel  €=>52 — Elements  of  estoppel 
bt  conduct  stated. 
To  constitute  an  estoppel  by  conduct  there 
must  be  a  false  representation  to  or  a  conceal- 
ment of  material  facts  from  a  party  ignorant  of 
the  matter  with  the  intention  that  such  party 
should  act  thereon,  and   such   party  must  be 
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8.  Estoppel  «=>112— Facts  to  be  pleaded 

WITH  CERTAINTY. 

The  particular  facts  relied  upon  as  consti 
curing  estoppel  should  be  pleaded  with  reason- 
able certainty. 

9.  Landlord  and  tenant  <S=»139  (4)— Land- 
lord NOT  NEGLIGENT  IN  FAILING  TO  KNOW 
THAT  TENANT  CULTIVATED  OTHER  LAND  THAN 
THAT  RENTED. 

Landlord  plowing  up  and  destroying  crop  on 
lands  claimed  by  tenant  will  not  be  constructive- 
ly charged  with  negligence  in  failing  to  know 
that  his  tenant  has  violated  the  rental  contract 
by  taking  charge  of  land  he  never  rented. 

10.  Landlord  and  tenant  «=»17-~ Evidence 
insufficient  to  show  ratification  by 
landlord  of  sublease  as  to  land  not 
leased  to  original  tenant. 

Lessor,  by  consenting  to  assignment  of  lease 
oV  subleasing  of  land  by  lessee  who  was  in 
possession  and  cultivating  lessor's  land  other 
than  that  covered  by  lease,  did  not  ratify  the 
subleasing  of  land  in  lessor's  possession  so  as  to 
be  estopped  to  deny  relationship  of  landlord  and 
tenant  with  sublessee  as  to  such  land,  without 
actual  knowledge  that  lessee  was  in  possession 
of  and  was  cultivating  land  not  covered  by 
lease. 


1L  Landlord  and  tenant  <8=»139<5)— Meas- 
ure OF  DAMAGES  FOR  WRONGFUL  DESTRUC- 
TION OF  CROP  STATED. 

In  action  in  tort  against  landlord  for  wrong- 
ful entry  and  for  wrongful  destruction  of  grow- 
ing crop,  the  proper  measure  of  damages  is  the 
value  of  the  crop  just  as  it  stood  upon  the 
ground  at  the  time  and  place  of  its  destruction. 

12.  Landlord  and  tenant  ®=  139(5) — Evi- 
dence of  market  value  of  cotton  crop 
destroyed    inadmissible    in    absence    of 
evidence  as  to  expense  of  growing  and 
placing  on  market. 
In  action  for  wrongful  destruction  of  cotton 
crop,  evidence  as  to  market  value  of  cotton  dur- 
ing the  subsequent  fall  was  inadmissible,  in  ab- 
sence of  evidence  as  to  the  expense  of  maturing, 
preparing,  and  placing  the  crop  on  the  market. 

Appeal  from  District  Court,  Terry  County ; 
W.  R.   Spencer,  Judge. 

Action  by  J.  A.  Roberts  against  J.  R.  Smith, 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

Roscoe  Wilson,  of  Lubbock,  and  J.  S.  Ken- 
dall, of  Brownfleld,  for  appellant. 

G.  E.  Lockhart,  of  Tahoka,  for  appellee. 

HUFF  C.  J.    Roberts  sued  Smith,  alleging 
that  Smith  resided  In  Knox  county,  and.  rent- 
ed to  one  J.  H.  Bailey  160  acres  on  some  part 
of  section  100,  situated  in  Terry  «»*».*« 
which  Bailey  was  to  deliver  «ftM**  °*  *" 
grain  and  one-fourth  of  ««f^"S 
said  land  during  the  year  1917 ;   < Jat JBallW 
sold  the  lease  or  contract  with  the  *ork.  ana 
crop  started   thereon,  to  Roberts,   »<J«^™Je 
tag  first  secured   the  consent  of    Smith,  tn 
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landlord,  and  appellee,  Roberts,  thereafter 
went  Into  possession  and  finished  planting 
the  crop ;  that  on  August  9,  1917,  appellant, 
Smith,  unlawfully  and  without  consent  of 
appellee  entered  said  premises  and  took  pos- 
session thereof,  ejecting  appellee  therefrom, 
and  proceeded  to  plough  up  and  destroy  ap- 
pellee's crop,  and  replant  it  to  his  own  use ; 
that  the  crop  would  have  been  worth  at  the 
time  of  gathering  $1,600,  after  deducting 
the  necessary  expenses  in  gathering  and 
marketing,  etc.;  that,  if  he  was  mistaken  as 
to  its  actual  value,  it  was  reasonably  worth 
$375  to  prepare  the  ground  for  cultivation  and 
to  plant  it,  giving  the  items  of  work  neces- 
sary and  seed  for  planting;  also  seeking 
punitory  damages.  The  appellant  answered 
by  general  denial  and  specially  that  in  dis- 
regard of  the  rental  contract,  Bailey  and 
Roberts  ploughed  and  planted  land  not  rented 
to  them  and  without  appellant's  knowledge 
or  consent,  and  alleged  other  matters  not 
necessary  to  set  out  Upon  special  findings 
by  a  jury,  judgment  was  entered  for  $875. 

The  first  assignment  of  error  complains  of 
the  action  of  the  court  in  overruling  appel- 
lant's motion  for  a  continuance.  We  find 
no  such  error  on  the  part  of  rhe  court  as  will 
require  a  reversal  of  the  cose,  and,  as  the 
matter  will  not  likely  occur  upon  another 
trial,  we  will  not  further  discuss  the  question. 

[1,2]  The  third  assignment  complains  of 
the  admission  of  evidence  to  the  effect  that 
appellant  recorded  a  chattel  mortgage,  which 
appellee  had  executed  in  Knox  county,  before 
removing  to  Terry  county,  and  which  he  had 
paid  off,  and  as  a  result  thereof  appellee  was 
unable  to  borrow  money  in  Terry  county  up- 
on certain  property  covered  by  the  mortgage; 
that  appellant  refused  to  release  the  mort- 
gage because  the  appellee  refused  to  settle  an 
amount  claimed  by  appellant  as  due  him  as 
rent  on  what  is  termed  the  Warren  bale  of 
cotton,  grown  upon  appellant's  land  in  Knox 
county.  This  evidence  was  evidently  admit- 
ted to  show  the  animus  of  appellant  towards 
appellee  in  trespassing  on  the  land  in  Terry 
county.  The  two  transactions  are  not  re- 
lated. As  we  understand  the  rule,  when  the 
intent  with  which  an  act  is  done  is  an  issue, 
resort  to  other  acts  of  the  party  to  ascertain 
bis  real  purpose  may  be  introduced ;  but  such 
acts  must  be  those  of  a  similar  nature  and 
so  connected  with  the  transaction  under  con- 
sideration in  point  of  time,  etc.,  as  that  they 
may  all  be  regarded  as  part  of  the  system. 
Blum  v.  Gaines,  57  Tex.  135.  If  the  release 
of  the  mortgage  had  been  made  an  issue  and 
the  facts  relative  thereto  been  gone  Into,  it 
might  have  developed  that  appellant  was  en- 
tirely justified  in  not  releasing  the  chattel 
mortgage.  Appellant  could  not  have  been  ex- 
pected to  meet  a  charge  of  bad  motive  in 
that  case  on  the  trial  of  this.  The  effect  of 
the  evidence  admitted  in  this  case  would  be 


to  prejudice  the  Jury.  We  believe  the  assign- 
ment should  be  sustained.    • 

The  fourth  assignment  will  be  overruled. 
We  think  a  sufficient  predicate  was  estab- 
lished to  authorize  the  reproduction  of  the 
letter  introduced  by  the  official  stenographer 
from  his  notes  taken  at  a  former  trial. 

The  fifth  assignment  asserts  error  in  a  re- 
quested charge  and  issues  given  by  the  court 
at  the  request  of  the  appellee.  It  will  be 
perceived  from  the  statement  of  the  pleadings 
appellee  recovered  upon  an  alleged  unlawful 
entry  and  destruction  of  the  growing  crop  on 
a  leasehold.  The  160  acres  alleged  to  have 
been  rented  by  Bailey  is  not  described,  nor 
is  the  quarter  described  upon  which  the  crop 
was  growing  further  than  160  acres  "on  some 
part  of  said  section  100."  The  uncontroverted 
evidence  is  that  appellant  rented  to  Bailey 
160  acres  out  of  the  northwest  quarter  of 
the  section  and  that  the  crop  growing  was 
on  the  northeast  quarter  of  the  section.  Ap- 
pellee Roberts  testifies  that  Bailey  told  him 
that  he  had  rented  the  northwest  quarter  of 
the  section  and  at  that  time  he  did  not  know 
whether  appellant  knew  the  crop  was  on  the 
northeast  quarter  and  until  he  sent  a  plat  of 
the  land.  It  appears  that  Smith  wrote  a 
letter  in  reference  to  a  request  by  Roberts 
to  give  his  (Smith's)  consent  to  Roberts  to 
buy  Bailey  out.  After  this,  Roberts  wrote, 
wanting  the  land  fenced,  or  something  of 
that  kind,  and  in  response  to  this  appellant 
requested  a  plat  of  the  land.  Upon  receipt 
of  this,  he  says  for  the  first  time  he  learned 
that  Bailey  and  Roberts  were  occupying  the 
northeast  quarter  of  the  section.  He  there- 
upon went  to  Terry  county,  and  after  ar- 
riving there  negotiations  were  entered  into 
to  adjust  the  matter,  appellant  claiming  he 
would  much  rather  leave  the  northeast  quar- 
ter in  grass  than  to  have  had  Bailey  plough 
it  up,  and  denies  that  he  ever  agreed  to  per. 
mlt  appellant  to  retain  the  crop,  but  says 
that  he  permitted  him  to  take  180  acres  out 
of  another  tract ;  appellee,  however,  contend- 
ing differently.  It  does  not  appear  to  be  the 
contention  of  either,  after  appellant  went  to 
Terry  county,  that  he  ever  recognized  the 
right  of,  appellee  to  the  land,  but  stated  he 
would  take  It  and  plough  it  up  and  put  in 
a  feed  crop  himself,  which  he  did.  Appellee 
claims  that  he  never  relinquished  his  claim, 
and  testifies  that  be  told  appellant  if  he 
did  as  he  threatened  there  would  be  a  law- 
suit. At  the  request  of  appellee,  (he  plaintiff 
below,  the  trial  court  submitted  the  following 
charge  and  issues : 

"Gentlemen  of  the  jury,  at  the  request  of  the 
plaintiff,  I  give  you  in  charge  the  following  spe- 
cial charge,  and  special  issue  No.  1,  to  wit: 

"In  arriving  at  an  answer  to  special  issue  No. 
1,  given  to  yon  in  the  court's  main  charge,  you 
are  instructed  that  if  the  defendant,  J.  R.  Smith, 
rented  the  northwest  quarter  of  survey  100  to 
J.  H.  Bailey,  and  that  said  Bailey  with  or  wlth- 
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oat  the  consent  of  the  said  J.  B.  Smith  pat  said 
farm  in  northeast  quarter  of  said  section,  the 
said  Bailey  being  in  possession  of  the  land,  pre- 
paring the  land  for  cultivation,  and  the  said  de- 
fendant could  have  ascertained  such  fact  with 
reasonable  diligence,  then  you  are  instructed 
that  in  law  the  said  defendant  would  be  es- 
topped from  setting  up  that  plaintiff  was  on  the 
wrong  land.  So  bearing  in  mind  the  foregoing 
instruction,  I  submit  to  you  the  following  spe- 
cial issues,  to  wit: 

"Special  Issue  No.  1  (requested  by  the  plain- 
tiff): Did  the  defendant,  J.  R.  Smith,  use  rea- 
sonable diligence  in  ascertaining  the  fact  that 
J.  H.  Bailey  had  not  broke  up  the  farm  in  the 
northwest  part  of  said  section  and  had  broke 
it  out  in  the  northeast  part  of  said  section? 
Answer  yes  or  no. 

"Special  Issue  No,  2:  Did  the  defendant,  J. 
R.  Smith,  give  the  plaintiff  his  consent  to  pur- 
chase the  lease  and  crop  from  J.  H.  Bailey? 
Answer  yes  or  no." 

The  jury  answered  the  first  issue  In  the 
negative  and  the  second  in  the  affirmative. 
It  is  asserted  by  propositions  under  this  as- 
signment :  (1)  That  estoppel  must  be  pleaded 
and  proven;  (2)  the  landlord  has  the  right 
to  presume  the  tenant  will  enter  upon  the 
land  rented  and  not  violate  the  contract  and 
is  not  charged  with  notice  of  the  breach  of 
the  contract  until  he  has  actual  knowledge 
thereof;  (3)  a  subtenant  is  charged  with  the 
knowledge  of  the  terms  of  the  lease,  and  the 
lessor  Is  not  required  to  use  reasonable  dili- 
gence to  see  that  the  lessee  and  subtenant 
are  charged  with  the  knowledge  of  the  terms 
of  the  lease,  and  the  lessor  is  not  required 
to  use  reasonable  diligence  to  see  that  the 
lessee  and  subtenant  comply  with  the  rental 
contract 

[3,4]  The  relation  of  landlord  and  tenant 
ordinarily  grows  out  of  the  contract  between 
the  parties.  Gulledge  v.  White,  73  Tex.  498, 
11  S.  W.  527;  Victory  v.  Stroud,  15  Tex.  373. 
Under  the  facts  of  this  case  it  is  manifest  ap- 
pellant never  rented  the  northeast  quarter  to 
Bailey,  but  a  different  quarter.  Roberts 
knew  when  he  bought  Bailey  out  that  he  had 
not  rented  from  appellant  the  quarter  bought 
by  appellee.  As  to  that  quarter,  the  relation 
of  landlord  and  tenant  did  not  grow  out  of 
the  contract  and  could  not  be  established 
merely  by  an  assignment  or  a  subletting. 
There  are  cases- in  which  there  is  no  con- 
tract creating  the  relation  of  landlord  and 
tenant,  and  in  which  the  landlord  or  tenant 
would  be  estopped  by  their  acts  or  declara- 
tions or  conduct  from  denying  the  relation- 
ship. Towery  r.  Henderson,  60  Tex.  291.  The 
pleadings  in  this  case,  however,  set  up  no 
such  estoppel.  We  do  not  think  it  true,  be- 
cause Bailey  was  in  possession  of  the  land 
preparing  it  for  cultivation,  and  that  Smith 
could  have  known  such  fact  with  reasonable 
diligence,  that  he  would  be  estopped. 

[S-l]  The  ground  on  which  estoppel  pro- 
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ceeds  Is  active  or  constructive  fraud  on  the 
part  of  the  person  sought  to  be  estopped. 
Burleson  v.  Burleson,  28  Tex.  383.  The  ap- 
pellant states  he  did  not  know  that  Bailey 
had  entered  upon  other  land  than  that  rented. 
If-  that  Is  true,  he  should  not  be  held  to  have 
waived  the  contract  which  had  been  made  or 
be  estopped  from  asserting  that  he  did  not 
rent  the  land  in  question.  We  think  there 
was  nothing  calling  on  him  to  exercise  dili- 
gence. It  would  seem  he  bad  the  right  to 
rely  on  his  contract  with  Bailey.  Johnston 
v.  Kleinsmith,  33  Tex.  Civ.  App.  236,  77  S. 
W.  36.  "No  assignee  of  a  lease  or  subtenant 
can  be  heard  to  say  that  he  was  ignorant  of 
the  terms  on  which  the  lessee  held  posses- 
sion." Forrest  v.  Durnell,  86  Tex.  647,  26  S. 
W.  481.  In  this  case  Roberts  admits  he  knew 
when  he  purchased  from  Bailey  that  Smith 
had  not  rented  that  quarter  to  Bailey.  He 
was  not,  therefore,  Induced  to  buy  because 
of  a  rental  contract  or  any  act  on  the  part 
of  Smith  Inducing  him  thereto.  It  would 
seem  to  us,  knowing  that  fact,  he  should 
have  notified  Smith  of  the  land  he  was  ne- 
gotiating to  buy  from  Bailey.  He  evidently 
knew  Smith  was  at  a  distance  and  in  an- 
other county.  To  constitute  an  estoppel  by 
conduct,  there  must  be  a  false  representation 
to,  or  a  concealment  of  material  facts  from, 
a  party  ignorant  of  the  matter  and  with  the 
intention  he  should  act  thereon,  and  he  must 
have  been  induced  thereby  to  act  Blum  v. 
Merchant  68  Tex.  400.  The  pleadings  in 
this  case  simply  set  up  the  relation  of  land- 
lord and  tenant  and  the  right  of  possession 
in  plaintiff  by  virtue  of  rent  contract  and 
not  a  right  by  virtue  of  acts,  conduct  or 
representations  constituting  a  contract  by 
estoppel.  The  particular  acts,  eta,  relied  on 
as  constituting  estoppel,  should  be  pleaded 
with  reasonable  certainty.  Insurance  Co.  v. 
Hutchins,  53  Tex.  61,  37  Am.  Rep.  750;  El 
Paso  Railway  Co.  v.  Eichel,  130  S.  W.  939; 
Murphy  v.  Lewis,  198  S.  W.  1059. 

[9]  The  sixth  and  seventh  assignments,  to 
the  effect  that  the  answer  of  the  Jury  to  is- 
sue No.  1  is  not  supported  by  the  evidence, 
we  believe  should  be  sustained.  There  is 
nothing  to  show  negligence  on  appellant's 
part  in  falling  to  ascertain  Bailey  had  taken 
possession  of  the  wrong  quarter  and  the  one 
he  did  not  rent  The  law  may  charge  the 
owner  of  land  with  notice  of  Its  occupancy 
by  a  stranger,  but  not  by  one  who  enters  as 
bis  tenant;  but  we  know  of  no  rule  that 
will  charge  him  constructively  with  negli- 
gence in  failing  to  know  that  his  tenant  had 
violated  the  rental  contract  by  taking  charge 
of  land  he  never  rented. 

[10]  The  eighth  and  ninth  assignments  and 
the  findings  of  the  Jury  to  issue  No.  2,  to 
the  effect  that  appellant  gave  his  consent  to 
appellee  to  purchase  the  lease  or  crop  from 
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Bailey,  It  la  asserted,  are  not  supported  by 
the  evidence.  The  charges  on  the  two  Is- 
sues were  submitted  together  and  are  de- 
pendent upon  each  other.  If  appellant  did 
not  know  Bailey  was  on  the  land  which  he 
sold  appellee  and  when  appellant  answered 
by  letter  giving  his  consent  to  the  sale  of 
the  quarter  he  had  rented,  If  he  did  not 
then  know  the  trade  was  being  made  for  a 
different  quarter,  he  should  not  be  held  to 
have  ratified  the  trade  so  made.  In  order 
to  charge  appellant  with  estoppel  or  ratifi- 
cation, he  must  have  been  apprised  of  his 
rights  or  have  known  that  the  quarter  ap- 
pellee was  trading  for  from  Bailey  was  not 
the  one  Included  in  the  original  rental  con- 
tract. Burleson  v.  Burleson,  28  Tex.  415; 
Wright  v.  Bonta,  19  Tex.  385.  It  is  insisted 
by  appellee  that  there  is  some*  evidence  that 
appellant  knew  Bailey  had  put  In  crops  on 
some  other  portion  of  the  section  than  that 
rented  after  the  contract  was  made,  and  al- 
so that  appellant  would  have  rented  the  land 
to  Roberts  if  he  had  paid  money  rent,  for 
which  reason  It  is  contended  the  charge  and 
the  issues  were  properly  submitted  and  the 
evidence  sufficient  to  support  the  findings. 
There  is  no  pleading  setting  up  a  rental 
contract  by  estoppel.  The  fact  that  appel- 
lant would  have  rented  for  money  rent  does 
not  prove  that  he  ratified  a  rental  contract 
on  the  shares  of  land  which  he  had  not 
agreed  to  rent.  We  think  the  assignments 
should  be  sustained,  under  the  issues  as  made 
by  the  pleadings  In  this  case. 

The  second  assignment  is  based  upon  the 
admission  of  the  evidence  of  appellee,  to  the 
effect  that  cotton  in  the  fall  at  Tahoka  was 
25  cents  per  pound,  because  this  was  not  the 
proper  measure  of  damages. 

The  tenth  assignment  is  that  the  findings 
of  the  jury,  in  answer  to  issue  No.  5,  are 
not  supported  by  the  evidence  and  disregard 
the  charge  of  the  court,  and  that  it  is  ap- 
parent they  base  their  findings  for  actual 
damages  on  what  appellee  paid  Bailey  for 
the  crop.  The  appellee  testified  it  was  his 
opinion  that  the  crop  was  worth  $500  at 
the  time  It  was  ploughed  up.  His  evidence 
indicates  this  opinion  is  based  on  what  it 
would  take  to  break  the  land,  the  amount  of 
seed  required,  and  the  price  thereof,  and  oth- 
er items  of  expense  in  putting  in  the  land. 
We  believe  these  assignments  should  be  sus- 
tained. However,  the  tenth  is  sustained,  not 
exactly  for  the  reason  asserted  in  the  assign- 
ments and  propositions.  This  is  not  a  suit 
for  breach  of  contract  of  tenancy  on  shares, 
and  hence  the  rule  for  the  recovery  of  dam- 
ages is  not  exactly  the  same  as  for  tort.  In 
breach  of  such  contracts,  it  is  held  profits 
are  in  contemplation  of  the  parties  as  well 
as  employment  for  the  tenant  or  cropper,  and 
therefore  a  tenant  may  recover  such  profits 
and  the  like.     Such  are  cases  cited  by  ap- 


pellant Springer  v.  Riley,  136  S.  W.  57T; 
Brooks  v.  Davis,  148  S.  W.  1107;  and  Bost 
v.  McCrea,  172  S.  .W.  561.  These  cases  follow 
the  cases  by  the  Supreme  Court  Crews  v. 
Cortez,  102  Tex.  Ill,  113  S.  W.  523,  38  L. 
R.  A.  (N.  S.)  713 ;  Rogers  v.  McGuffey,  96  Tex. 
565,  74  S.  W.  753— where  the  principles  of 
law  are  fully  discussed. 

[11]  The  cause  set  up  in  the  instant  case 
is  a  tort — the  wrongful  destruction  of  a  grow- 
ing crop.  The  proper  measure  of  damages 
under  such  circumstances  is  the  value  of  the 
crop  just  as  it  stood  upon  the  ground  at  the 
time  and  place  of  its  destruction.  Sabine 
Ry.  Co.  v.  Smith,  73  Tex.  1, 11  S.  W.  123;  Ry. 
Co.  v.  Schofleld,  72  Tex.  496,  10  S.  W.  575; 
Ry.  Co.  v.  Carter,  25  S.  W.  1023;  Ry.  Co.  v. 
Nicholson,  25  S.  W.  54;  Ry.  Co.  v.  Wright 
195  S.  W.  605.  In  the  case  of  Ry.  Co.  v. 
Pape,  73  Tex.  501, 11  S.  W.  526,  the  Supreme 
Court,  speaking  through  Judge  Gaines,  rec- 
ognizes the  general  rule  as  above  stated,  but 
where  there  is  no  market  value  the  difficulty 
in  proving  the  damages  to  a  growing  crop 
at  the  time  of  its  destruction  is  discussed, 
and  the  following  method  was  suggested : 

"It  seems  to  us  that,  as  a  general  rule,  the 
most  satisfactory  means  of  arriving  at  the  value 
of  a  growing  crop  is  to  prove  its  probable  yield 
under  proper  cultivation,  the  value  of  such  yield 
when  matured  and  ready  for  sale,  and  also  the 
expense  of  such  cultivation,  as  well  as  the  cost 
of  its  preparation  and  transportation  to  mar- 
ket The  difference  between  the  value  of  the 
probable  crop  in  the  market,  and  the  expense  of 
maturing,  preparing,  and  placing  it  thereupon, 
will  in  most  cases  give  the  value  of  the  growing 
crop  with  as  much  certainty  as  can  be  attained 
by  any  other  method." 

This  rule  is  followed  in  Railway  Co.  v. 
Wright,  supra,  Freeman  v.  Fields,  135  S.  W. 
1073,  and  in  other  cases. 

[12]  The  testimony,  of  which  complaint  is 
made  under  the  second  assignment,  should 
have  been  excluded  in  the  absence  of  the 
other  necessary  evidence  of  probable  yield, 
expense  in  maturing,  and  the  like.  This  evi- 
dence would  not  support  a  verdict  in  the  ab- 
sence of  the  other  necessary  evidence.  See 
the  Wright  Case,  supra.  There  is  no  evidence 
pointed  out  by  the  briefs,  and  we  have  found 
none,  showing  the  probable  yield  of  the  crop, 
the  cost  of  gathering  or  marketing  it  We 
do  not  think  the  amount  paid  by  appellee  to 
Bailey  for  the  lease,  or  the  value  of  the  work 
done  up  to  the  date  of  its  destruction,  or  of 
the  seed  planted,  would  be  recoverable  and 
will  not  support  a  verdict  therefor.  Wheth- 
er this  suit  be  treated  as  an  action  for  dam- 
ages for  a  breach  of  a  rental  contract  on 
shares  or  one  in  tort,  in  neither  event  would 
the  evidence  support  a  verdict  for  actual 
damages.  It  is  not  deemed  necessary  by  us 
at  this  time  to  discuss  the  punitory  damages 
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awarded.  What  has  been  said  heretofore  will 
render  It  unnecessary  to  discuss  such  dam- 
ages. 

The  Judgment  will  be  reversed  and  re- 
manded. 


RUTHERFORD   et  al.  v. 
(No.  2202.) 


DEAVER. 


(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Jan.  27,  1920.     Rehearing  Denied 

Feb.  5,  1920.) 

L  Descent  and  distribution  <g=»95— Con- 
veyance BT  FATHER  OF  SEPARATE  PROPERTY 
TO  CHILDREN  OF  FIRST  MARRIAGE  CONSTI- 
TUTES ADVANCEMENT. 

Where  a  parent  who  had  married  a  second 
time  conveyed  to  children  of  the  first  marriage 
175  acres  of  a  parcel  of  land  which  he  owned 
as  his  separate  property,  held  that  such  con- 
veyance will  be  deemed  an  advancement,  and 
hence  the  grantees  must  account  for  the  ad- 
vancement .  in  settlement  of  the  parent's  es- 
tate. 

2.  Descent  and  distribution  <S=»112— Ad- 
vancement TO  CHILDREN  OF  FIRST  MARRIAGE 
HELD  OF  SUCH  VALUE  AS  TO  FULLY  SATISFY 
THEIR  CLAIMS  AS  HEIRS. 

Where  a  father  conveyed  to  children  of  his 
first  marriage  175  acres  of  a  parcel  which  was 
his  separate  estate,  retaining  200  acres  therein, 
and  the  jury  found  that  the  175  acres  conveyed 
was  of  the  value  of  the  parcel  retained  which 
was  subject  to  the  second  wife's  life  estate, 
held  that,  as  the  two  children  of  the  first  mar- 
riage were  bound  to  account  for  the  advance- 
ment under  Vernon's  Ann.  Civ.  St.  1914,  art. 
2467,  the  child  of  the  second  marriage,  who  took 
the  land  at  the  death  of  her  mother,  was  enti- 
tled to  it  free  from  claims  of  the  other  children  ; 
the  value  of  the  mother's  estate  being  comput- 
ed at  more  than  one-half  of  the  value  of  the 
land. 

Appeal  from  District  Court,  Red  River 
County ;  Ben  H.  Denton,  Judge. 

Action  by  Mrs.  M.  F.  (Birdie)  Rutherford 
and  others  against  Mrs.  Pete  Deaver.  From 
a  judgment  for  defendant,  plaintiffs  appeal. 
Affirmed. 

By  his  first  wife  Pete  Fulbright,  Sr.,  had 
two  children,  a  daughter  named  Birdie,  who 
married  one  Rutherford,  and  a  son  named 
Henry  E.,  who  died,  leaving  as  his  sole  heirs 
a  daughter  and  two  sons,  who  with  Mrs. 
Rutherford  were  plaintiffs  In  the  court  below 
and  are  appellants  here.  By  his  second  wife 
Fete  Fulbright,  Sr.,  had  one  child,  a  daugh- 
ter, also  named  Pete,  who  married  one  Dea- 
ver. She  was  the  defendant  in  the  court  be- 
low and  is  the  appellee  here.  Pete  Fulbright, 
Sr.,  owned  as  a  part  of  his  separate  estate 
375  acres  of  the  John  Laud  survey  In  Red 
River  county.  By  a  deed  dated  February 
2,  1880,  for  love  and  affection  he  had  for  his 


daughter  Mrs.  Rutherford,  and  *ls  son,  Hen- 
ry B.,  he  conveyed  to  them  175  of  said  375 
acres  of  land.  Pete  Fulbright,  Sr.,  died  in- 
testate in  May,  1881,  owning  the  remainder 
of  said  375  acres  and  an  interest  in  the  com- 
munity estate  between  him  and  bis  second 
wife,  consisting,  it  seems,  of  personal  proper- 
ty and  two  tracts  of  land.  November  29, 
1882,  the  200  acres  of  the  Laud  survey  owned 
by  said  Pete  Fulbright,  Sr.,  when  he  died, 
was  set  apart  to  his  widow  and  their  daugh- 
ter, Pete,  then  a  minor,  for  their  use  as  a 
homestead.  At  the  same  time  certain  per- 
sonal property  was  set  apart  to  them.  The 
proceeds  of  certain  other  personal  property 
sold  by  Pete  Fulbright,  Sr.'s, ,  administrator 
was  used  to  pay  debts  of  the  estate  and  al- 
lowances made  by  the  probate  court  to  said 
widow  and  her  minor  daughter.  A  partition 
of  the  property  remaining  (except  the  200 
acres  In  controversy  here)  In  which  Pete  Ful- 
bright, Sr.,  owned  an  interest  was  had  be- 
tween bis  heirs,  including  Mrs.  Rutherford 
and  H.  E.  Fulbright,  in  1889.  In  that  parti- 
tion no  account  was  taken  of  the  fact  that 
Pete  Fulbright,  Sr.,  during  his  lifetime  bad 
given  175  acres  of  the  Laud  survey  to  Mrs. 
Rutherford  and  H.  E.  Fulbright  The  widow 
of  Pete  Fulbright,  Sr.'s,  second  marriage  took 
possession  of  the  200  acres  of  the  Laud  sur- 
vey at  the  time  it  was  set  apart  to  her  and 
her  minor  daughter  in  1882,  and  thereafter 
until  her  death  in  July,  1916,  used  it  as  her 
homestead.  Mrs.  Rutherford  and  the  chil- 
dren of  H.  E.  Fulbright  claimed  that  the  200 
acres  was  owned  as  follows:  One- third  by 
Mrs.  Rutherford,  one-third  by  the  children 
of  H.  E.  Fulbright,  deceased,  and  one-third 
by  Mrs.  Pete  Deaver ;  and  the  object  of  their 
suit  against  Mrs.  Deaver  was  to  have  it  par- 
titioned accordingly.  Defending  the  suit, 
Mrs.  Deaver,  claimed  that  the  175  acres, 
conveyed  to  Mrs.  Rutherford  and  H.  E.  Ful- 
bright in  1881  was  an  advancement  to  them 
by  Pete  Fulbright,  Sr.,  out  of  his  estate; 
that  said  Mrs.  Rutherford  and  H.  E.  Ful- 
bright at  once  took  possession  of,  and  ever 
afterwards  used,  the  175  acres  free  of  any 
charge  or  claim  thereto  in  favor  of  any  other 
persons :  that  the  widow  of  the  second  mar- 
riage owned  a  life  estate  of  one-third  In  the 
200  acres  remaining  of  the  Laud  survey,  and 
that  the  same  was,  besides,  charged  with 
the  right  of  said  widow  to  use  it  as  a  home- 
stead while  she  lived;  that  said  widow  did 
so  use  same ;  that  the  value  of  the  175  acres 
advanced  to  said  Mrs.  Rutherford  and  H.  E. 
Fulbright,  as  compared  with  the  value  of  the 
200  acres  remaining  of  the  375  acres,  charged 
as  it  was  with  the  life  estate  and  homestead 
right  in  the  widow  of  the  second  marriage, 
exceeded  the  value  of  the  Interests  owned 
by  Mrs.  Rutherford  and  H.  E.  Fulbright  in 
the  estate  of  their  father;  that  said  Mrs. 
Rutherford  and   H.  E.   Fulbright   therefore 
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were  not  entitled  to  any  par*  of  said  200 
acres;  arid  that  she,  Mrs.  Deaver,  was  en- 
titled, as  against  them,  to  all  of  said  200 
acres.  The  appeal  Is  from  a  Judgment  in 
Mrs.  Deaver's  favor  In  accordance  with  her 
contention. 

T.  T.  Thompson,  of  Clarksvllle,  and  Wil- 
kinson &  Daridson,  of  Mt.  Vernon,  for  ap- 
pellants. 

E.  S.  Chambers,  of  Clarksvllle,  and  Mahaf- 
fey,  Keeney  &  Dalby,  of  Texarkana,  for  ap- 
pellee. 

WILLSON,  O.  J.  (after  stating  the  facts 
as  above).  [1]  That  It  appeared  as  a  mat- 
ter of  law  that  the  conveyance  to  H.  E.  Ful- 
brlght  and  Mrs.  Birdie  Rutherford  of  175 
acres  of  the  John  Laud  survey,  evidenced  by 
the  deed  dated  October  7,  1881,  was  a  gift 
to  them  by  their  father  Pete  Fulbrlght,  Sr., 
is  affirmed  by  all  the  parties  to  the  appeal. 
They  disagree,  however,  as  to  whether  the 
trial  court  has  a  right  to  say  it  also  appear- 
ed as  a  matter  of  law  that  the  gift  was  an 
advancement  by  said  Pete  Fulbrlght,  Sr.,  to 
his  said  children.  Appellee  Insists  that  the 
gift  was  within  a  well-established  rule  (18 
C.  J.  933,  §  238,  and  the  numerous  authori- 
ties there  cited ;  1  R.  C.  L.  668,  $  21,  and  au- 
thorities there  cited)  that  in  the  absence,  as 
was  the  case,  of  pleading  and  proof  to  the 
contrary  "the  law  presumes,"  quoting  from 
Land rum  v.  Lnndrum,  62  Tex.  Civ.  App.  43, 
130  S.  W.  910,  citing  Lott  v.  Kaiser,  61 
Tex.  665,  "property  conveyed  by  a  deed  from 
a  parent  to  child  for  an  expressed  considera- 
tion of  natural  love  and  affection,  to  take 
effect  in  presenti,  to  be  a  gift  by  way  of  ad- 
vancement." 

Appellants  concede  the  case  would  be  with- 
in the  rule  if  it  appeared  that  the  land  given 
to  H.  E.  Fulbrlght  and  Mrs.  Rutherford  be- 
longed to  the  community  estate  between  the 
donor,  Pete  Fulbright,  Sr.,  and  his  first  wife. 
They  Insist  die  rule  was  not  applicable  be- 
cause it  appeared,  instead,  that  the  land  be- 
longed to  the  separate  estate  of  said  Pete 
Fulbrlght,  Sr.,  and  cite  Sparks  v.  Spence, 
40  Tex.  693,  as  supporting  their  contention. 
The  land  in  controversy  in  that  case  belong- 
ed to  the  community  estate  of  the  first  mar- 
riage. The  suit  was  hy  children  of  that  mar- 
riage against  the  widow  and  children  of  the 
second  marriage  (to  whom  the  father  had 
devised  more  than  one-half  of  the  land),  to 
recover  the  one-half  interest  which  their 
mother  owned  in  the  land.  It  appeared  that 
the  father  in  his  lifetime,  by  deeds  purport- 
ing to  be  gifts,  had  conveyed  a  part  of  the 
land  to  certain  of  the  children  of  the  first 
marriage,  and  to  others  of  them  land  belong- 
ing to  his  separate  estate.  The  Supreme 
Court  held,  It  seems,  that  a  presumption 
should  have  been  Indulged,  until  rebutted, 
that  the  conveyances,  so  far  as  they  were 


of  the  community  property  of  the  first  mar- 
riage, were  "intended  to  be,"  quoting,  "In 
discharge  pro  tanto  of  the  child's  interest," 
but  that  such  a  presumption  should  not  have 
been  indulged  so  far  as  the  conveyances  were 
of  other  property.  Exactly  what  the  court 
meant  by  its  ruling  Is  not  clear  to  the  writer. 
It  seems  that  the  contention  in  that  case  by 
the  widow  and  children  of  the  second  mar- 
riage was  that  the  conveyances  by  the  father 
to  children  of  the  first  marriage  should  be 
treated  "as  advancements,  intended  and  ac- 
cepted in  satisfaction  of  their  interest  In 
their  mother's  community  estate" ;  in  other 
words,  as  a  satisfaction,  in  effect,  by  the 
father  of  a  claim  the  children  of  the  first 
marriage  had  against  him  as  the  trustee  of 
their  interest  in  their  mother's  community 
half  of  the  land.  It  may  be  that  the  distinc- 
tion the  Supreme  Court  made  was  based  on 
the  fact  that  a  conveyance  by  a  father  to  his 
children  of  community  property  not  in  ex- 
cess of  the  interest  the  mother  owned  when 
she  died  is  not  a  gift  at  all,  but  is  a  convey- 
ance of  a  thing  the  children  already  right- 
fully owned,  while  the  conveyance  to  a  child 
by  a  father  of  property  belonging  to  his  sepa- 
rate estate  Is  not  a  conveyance  of  a  thing 
the  child  owned.  But  whatever  may  have 
been  the  basis  of  the  conclusion  reached  by 
the  court  in  that  case,  if  it  was  that,  not- 
withstanding the  absence  of  testimony  to  the 
contrary,  a  presumption  should  not  be  in- 
dulged that  a  substantial  gift,  by  an  in- 
testate parent  of  property  belonging  to  hla 
separate  estate,  to  one  of  his  children,  was 
Intended  as  an  advancement  to  that  child, 
we  think  it  was  wrong  and  against  the  over- 
whelming weight  of  the  authorities.  1  R.  C 
L.  668 ;  18  C.  J.  912,  933.  Therefore  we  hold 
that  the  trial  court  In  the  Instant  case  did 
not  err  when  he  treated  the  conveyance  to 
Mrs.  Rutherford  and  H.  E.  Fulbright  as  an 
advancement  to  them  by  their  father  out  of 
his  estate,  and  refused  to  submit  to  the  jury 
an  issue  as  to  whether  it  was  such  an  ad- 
vancement or  not 

[2]  Appellants  insist  that  if  the  trial  court 
did  not  err  when  he  treated  the  conveyance 
of  the  175  acres  as  an  advancement  to  Mrs. 
Rutherford  and  H.  E.  Fulbrlght  for  the  value 
of  which  they  had  to  account  in  the  partition 
they  sought  of  the  200  acres,  he  did  err  when 
he  determined  that  the  value  of  the  175  acres 
advanced  to  them  was  equal  to  the  value  of 
the  interest  they  were  entitled  to  in  the  es- 
tate of  their  father,  and  that  they  therefore 
did  not  own  an  interest  in  the  200  acres,  and 
were  not  entitled  to  have  it  partitioned  be- 
tween themselves  and  Mrs.  Deaver.  On  spe- 
cial issues  submitted  to  them  the  jury  found 
that  the  175-acre  tract  was  worth  $2,000  nt 
the  time  Pete  Fulbrlght,  Sr.,  gave  it  to  Mrs. 
Rutherford  and  H.  E.  Fulbright  and  at  the 
time  said  Pete  Fulbrlght,  Sr.,  died.  They 
further  found  that  the  200-acre  tract  was 
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worth  $2,000  at  the  time  said  Pete  Fulbright, 
Sr.,  died.  And  they  further  found  that  the 
life  estate  owned  by  the  widow  of  the  second 
marriage  In  said  200  acres  was  worth  $1,450. 
The  theory  on  which  the  trial  court  acted, 
It  ig  assumed,  was  that  the  ownership  of  the 
200  acres  at  the  death  of  Pete  Fulbright,  Sr, 
passed  (subject  to  an  estate  for  life  in  the 
widow  in  one-third  thereof,  and  to  her  right 
to  use  all  of  it  as  a  homestead  while  she 
lived),  one-third  to  Mrs.  Rutherford,  one- 
third  to  H.  E.  Fulbright,  and  one-third  to 
the  minor,  Pete  Fulbright,  afterward  Mrs. 
Dearer,  with  a  right  In  said  minor,  in  a  par- 
tition thereof  between  her  and  Mrs.  Ruther- 
ford and  H.  B.  Fulbright,  to  have  them  ac- 
count for  the  value  of  the  175  acres  at  the 
time  Pete  Fulbright,  Sr,  conveyed  same  to 
them.  Vernon's  Statutes,  art  2467.  The 
jury  having  found  that  the  175  acres  was 
worth  $2,000  at  that  time,  that  the  200  acres 
at  the  date  of  Pete  Fulbright,  Sr.'s,  death 
was  worth  a  like  sum,  and  that  the  value 
of  the  life  estate' of  the  widow  in  the  200 
acres  was  worth  $1,450,  the  court  concluded, 
It  seems,  that  the  value  of  the  200  acres,  less 
the  value  of  the  widow's  life  estate  in  a 
part  of  It,  and  charged  as  it  was  with  the 
right  of  the  widow  to  use  same  as  a  home- 
stead while  she  lived,  was  less  than  one-half 
the  value  of  the  175  acres  conveyed  to  Mrs. 
Rutherford  and  H.  E.  Fulbright,  and  there- 
fore that  they  were  not  entitled  to  have  any 
part  of  the  200  acres  set  apart  to  them  in 
a  partition.  We  think  the  conclusion  the 
court  reached  was  warranted  by  the  testi- 
mony in  the  case. 

There  is  no  error  in  the  Judgment,  and  it 
la  affirmed. 


GRIFFIN  t.  SMITH.     (No.  2187.) 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 

Dec.  16, 1919.    Rehearing  Denied 

Jan.  8,  1920.) 

1.  Bailment  s=>12 — Oedinaby  cabe  reqtjib- 

ED  ON   DELTVEBY  OF  COTTON  TO  HOLD  UNTIL 
CALLED  FOB. 

Where  plaintiff  left  two  bales  of  cotton 
with  defendant,  the  bales  being  accepted  by  de- 
fendant's agent  for  storage  to  be  held  until 
plaintiff  should  call  for  them,  alleged  to  have 
been  received  only  for  plaintiff's  convenience, 
and  receipt  stating  it  was  not  a  public  ware- 
house, a  bailment  resulted,  requiring  defend- 
ant to  exercise  ordinary  care  to  hold  and  return 
the  cotton. 

2.  Bailment  #=31(3)  —  Evidence  showing 
breach  of  duty  to  hold  and  ketubn. 

Evidence  held  to  show  conclusively  a  breach 
of  defendant's  duty  as  bailee  of  cotton  to  hold 
the  bales  for  plaintiff  as  agreed,  and  to  return 
them  on  demand. 
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Appeal  from  Bowie)  County  Court;  3.  B. 
Lytal,  Judge. 

Suit  by  T.  N.  Griffin  against  O.  F.  Smith. 
From  judgment  for  defendant,  plaintiff  ap- 
peals. Reversed,  and  judgment  rendered  for 
plaintiff. 

Dorough,  Crumpton  ft  Lincoln,  of  Texar- 
kana,  for  appellant. 
O.  B.  Pirkey,  of  New  Boston,  for  appellee. 

LEVI,  J.  The  appellant  brought  the  suit 
to  recover  the  value  of  two  bales  of  cotton, 
alleging  the  breach  of  a  contract  on  the  part  ■ 
of  the  appellee  to  hold  and  deliver  the  said 
cotton  on  appellant's  demand  therefor.  The 
defendant  pleaded  denial,  and  specifically 
that  the  cotton  was  left  by  the  plaintiff  on 
the  cotton  platform  of  the  defendant  merely 
for  the  convenience  of  the  plaintiff  until  he 
should  see  fit  to  remove  same,  and  that  the 
defendant  never  at  any  time  took  charge  or 
exercised  any  authority  over  the  cotton. 
The  case  was  submitted  to  the  Jury  on  two 
certain  Issues,  and  judgment  was  entered 
for  the  defendant  Appellant  predicates  er- 
ror on  the  refusal  of  the  court  to  give  a 
peremptory  Instruction.  The  pleadings  and 
evidence  present,  we  conclude,  when  proper- 
ly considered,  a  case  of  ordinary  bailment. 
The  appellee  maintained  a  cotton  platform 
for  profit,  charging  20  cents  for  storage  and 
10  cents  for  weighing  cotton.  The  defendant 
kept  an  agent  in  charge  of  the  platform, 
who  did  the  weighing  and  accepted  cotton 
from  the  public  generally  for  storage.  The 
testimony,  we  think,  of  both  the  defendant 
and  his  agent,  is  that  he  had  authority  to 
accept  cotton  for  storage  and  that  he  exer- 
cised it  in  this  and  many  other  instances. 
On  September  27, 1918,  the  plaintiff  left  one 
bale  of  cotton  with  the  defendant  weighing 
587  pounds,  and  on  October  4,  1918,  he  left 
another  bale  with  the  defendant,  weighing 
500  pounds;  both  of  said  bales  being  ac- 
cepted by  defendant's  agent  for  storage,  to 
be  held  until  such  time  as  the  plaintiff 
should  call  for  the  same.  A  receipt  was 
given  for  the  two  bales  of  cotton,  reading 
as  follows: 

"Hooks,  Texas,  10—4—1918. 
"Received  of  Williams  &  Griffin,  for  account 
of  T.  N.  Griffin: 

"Bales  of  Cotton. 

No.    Weight.    Price  $34.65 

2  500      Less   weighing 10** 

Unload    104 

Net  $ 

Net  $...... 

"C.  F.  Smith,  Weigher, 

*Ter  B.  L.  G. 
"Not  a  public  warehouse  receipt. 
"Buyer:    T.  N.  Griffin.  O.  K." 

On  or  about  the  24th  of  December,  1918, 
the  plaintiff,  having  sold  these  two  bales  of 
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cotton,  together  with  the  other  cotton  then 
stored  with  the  defendant  on  the  platform, 
called  on  the  agent  for  the  cotton.  At  that 
time  plaintiff  had  nine  bales  of  cotton  in 
storage  there.  The  agent  dellyered  to  the 
plaintiff  seren  bales,  but  did  not  deliver  to 
him  the  two  bales  of  cotton  In  controversy. 
The  agent  and  the  plaintiff  made  a  careful 
search  over  the  yard  for  the  two  bales  of 
cotton  above  mentioned,  but  they  could  not 
be  found  The  defendant  testified  as  fol- 
lows: 

'There  are  now  two  bales  of  cotton  on  the 
'platform  that  I  do  not  know  who  they  belong 
to.  I  do  not  know  what  became  of  Mr.  Griffin's 
cotton,  and  I  do  not  know  whose  cotton  that 
is  now  on  the  platform.  I  know  Mr.  Griffin's 
cotton  is  not  there  now." 

[1,2]  The  price  that  these  two  bales  had 
sold  for  on  the  day  of  the  demand  was  31 
cents  per  pound;  and  the  plaintiff,  having 
been  paid  this  amount,  returned  it  to  the 
buyer  after  the  two  bales  of  cotton  could 
not  be  found.  There  was  no  controversy 
over  the  value  of  the  two  bales  of  cotton, 
the  only  proof  being  that  it  was  worth  31 
cents  per  pound  and  was  of  the  total  value 
of  $336.97.  The  legal  effect  of  these  facts 
la  to  show  a  bailment  requiring  the  exercise 
of  ordinary  care  on  the  part  of  the  appellee 
to  hold  and  return  the  two  bales  of  cotton, 
and  the  evidence  conclusively  shows  a  breach 
of  that  duty.  2  Oooley  on  Torts  (3d  Ed.)  p. 
1322;  Prince  v.  Ry.  Co.,  64  Tex.  144; 
Browne  v.  Johnson,  29  Tex.  40;  Praam  v. 
G.  R.  &  Ind.  R.  R  Co.,  161  Mich.  556,  126 
N.  W.  851,  29  L.  R  A.  (N.  S.)  834,  21  Ann. 
Cas.  96. 

The  judgment  Is  reversed,  and  a  Judgment 
is  here  rendered  in  favor  of  the  appellant 
for  the  sum  of  $336.97  and  for  costs  of  the 
trial  courts  and  of  this  court 


CONWAY  &  DUNCAN  v.  P.  P.  KIRKEN- 
DALLACO.    (No.  2176.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
Nov.  20,  1919.) 

Contracts  «=>113(2)  —  Secret  composition 
agreement  with  creditor  void. 
An  agreement  by  a  bankrupt  with  a  creditor 
to  pay  the  entire  amount  due  the  creditor  in 
consideration  that  such  creditor  should  not  seek 
by  sequestration  proceedings  to  recover  goods 
sold  to  the  bankrupt  by  such  creditor,  but  should 
accept  a  composition  offer,-  was  illegal  and 
void,  where  the  other  creditors  had  no  knowl- 
edge thereof,  and  recovery  could  not  be  subse- 
quently had  from  the  bankrupt  for  the  balance. 

Appeal  from  Lamar  County  Court;  W.  L. 
Hutchison,  Judge. 


Action  by  P.  P.  Kirkendall  &  Co.  against 
J.  T.  Conway  and  W.  P.  Duncan,  composing: 
the  firm  of  Conway  &  Duncan.  Judgment 
for  plaintiff,  and  defendant  Duncan  appeals. 
Reversed  and  rendered. 

Moore  &  Hardlson,  of  Paris,  for  appellant 
J.  S.  Patrick,  of  Paris,  for  appellees. 

WI1VLSON,  C.  J.  At  the  time,  to  wit  No- 
vember 20,  1915,  J.  T.  Conway  and  W.  P. 
Duncan,  composing  the  firm  of  Conway  & 
Duncan,  merchants,  were  adjudged  to  be 
bankrupts,  on  a  petition  against  them  filed 
November  6,  1915,  they  were  Indebted  to  ap- 
pellees on  account  for  merchandise  shipped 
to  them  October  9,  1915,  in  the  sum  of 
$370.20.  Pending  action  on  an  offer  by  said 
Conway  &  Duncan  to  their  creditors  of  33% 
per  cent  of  the  amount  of  their  respective 
claims  as  a  composition,  appellees  threatened 
to  commence  and  prosecute  sequestration 
proceedings  for  the  recovery  of  the  goods 
they  had  shipped  to  Conway  &  Duncan.  The 
latter,  fearing  the  commencement  of  such 
proceedings  would  cause  other  creditors  to 
reject  the  composition  offered,  agreed  with 
appellees,  if  they  would  not  begin  such  a 
suit  but  would  instead  accept  the  composi- 
tion, to  pay  them  the  difference  between  the 
sum  they  received  by  participating  therein 
and  said  sum  of  $370.20.  Afterward,  same 
having  been  accepted  by  the  creditors  con- 
cerned, the  composition  was  confirmed  by 
the  court,  and  thereupon  appellees  were  paid 
the  amount  they  were  entitled  to  by  the 
terms  thereof,  to  wit  $123.40.  None  of  the 
other  creditors  at  the  times  they  respectively 
accepted  the  composition,  nor  the  court  at 
the  time  he  approved  same,  knew  anything 
about  appellee's  claim  of  a  right  to  recover 
back  the  goods  they  had  sold  to  Conway  & 
Duncan,  nor  about  the  latter's  agreement 
with  reference  thereto.  After  the  discharge 
in  the  bankruptcy  proceedings  of  said  Con- 
way and  said  Duncan  individually  and  as 
partners,  appellees  commenced  this  suit 
against  them,  seeking  thereby  to  recover 
$206.80  as  the  difference  between  the  amount 
they  recovered  in  said  composition  and  $40 
additional  paid  to  them  by  Conway  &  Dun- 
can, and  the  amount  of  their  said  claim  for 
$370.20.  The  appeal  is  by  Duncan  alone 
from  a  Judgment  in  appellees'  favor  for  the 
sum  they  sued  for  against  him,  said  Con- 
way, and  said  firm  of  Conway  &  Duncan. 
Duncan  insists  that  the  effect  of  the  confir- 
mation by  the  bankrupt  court  of  the  com- 
position offered  by  his  firm,  and  of  the  order 
of  said  court  discharging  him,  was  to  re- 
lease him  from  the  liability  appellees  sought 
by  their  suit  to  establish  against  him.  Ap- 
pellees do  not  deny  that  such,  ordinarily, 
would  be  the  effect  of  the  action  of  the  bank- 
rupt court  but  they  insist  that  it  did  not 
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have  that  effect  In  this  instance  because  of 
the  agreement  of  the  bankrupts  to  pay  their 
claim  In  full  If  they  would  not  seek  by  se- 
questration proceedings  to  recover  the  goods 
sold  to  them,  but,  instead,  would  accept  the 
composition  offered.  Controverting  this  con- 
tention, Duncan  by  his  pleadings  in  the  court 
below  insisted,  and  Insists  here,  that  the 
agreement  appellees  relied  upon  was  illegal 
and  therefore  void.  The  rule  he  invokes  as 
applicable  to  the  case  is  stated  in  12  C.  J. 
287,  where  many  authorities  are  cited,  as 
follows: 

"Any  agreement  with  or  promise  to  creditor 
made  as  a  part  of  the  composition  transaction 
and  not  disclosed  to  the  other  creditors,  by 
-which  the  former  receives  or  expects  to  recerve 
any  advantage  or  benefit  not  conferred  on  the 
others,  is.  against  public  policy  and  void  both  at 
law  and  in  equity,  as  a  fraud  on  them,  and  if 
executory  cannot  be  enforced;  and  if  suit  or 
action  is  brought  thereon  the  debtor  or  prom- 
isor may  defend  by  setting  up  the  illegality  of 
the  agreement  or  promise,  in  spite  of  the  rule 
that  forbids  a  party  to  allege  his  own  fraud  as 
a  ground  of  relief,  since  the  agreement  itself 
is  against  public  policy  and  the  parties  are  not 
regarded  as  in  pari  delicto.'' 

Appellees  assert  that  their  contention  that 
their  case  is  within  an  exception  to  the  rule 
Duncan  Invokes  is  supported  by  Zavello  v. 
Reeves,  227  U.  S.  625,  33  Sup.  Ct  365,  57 
I*  Ed.  676,  Ann.  Cas.  1914D,  664.  In  that  case 
the  bankrupt  borrowed  of  one  of  his  creditors 
$500  to  enable  him  to  pay  sums  he  had  of- 
fered as  a  composition,  and  as  a  considera- 
tion for  the  loan  agreed  to  pay  that  creditor 
the  difference  between  the  amount  of  his 
provable  debt  and  the  amount  he  received  in 
the  composition.  A  distinction  between  that 
case  and  this  one  which  renders  the  former 
of  no  value  here  lies  in  the  fact  that  in  that 
one  It  did  not  appear  that  the  agreement 
between  the  bankrupt  and  his  creditor  was 
a  secret  one  unknown  to  the  bankrupt's  oth- 
er creditors  and  to  the  court  who  confirmed 
the  composition.  That  the  court  in  that  case 
did  not  have  before  It  the  question  present- 
ed by  the  record  in  this  one  clearly  appears 
from  the  opinion  of  the  Supreme  Court. 

"It  is  not  contended,"  said  that  court,  "that 
the  record  imports  a  secret  or  fraudulent  agree- 
ment between  the  bankrupt  and  the  plaintiffs  at 
the  expense  of  other  creditors.  The  state  court 
construed  the  replications  as  not  averring  secre- 
cy or  fraud,  saying  (171  Ala.  408  [54  South. 
654]):  That  an  advantage  accrued  to  plaintiffs 
as  the  result  of  the  loan  is  true;  but  that  it 
came  as  the  result  of  fraud,  collusion,  or  ex- 
tortion, cannot  be  read  from  these  replications. 
On  the  contrary,  the  advantage,  so  far  as  the 
pleadings  show,  was  the  result  of  the  advance- 
ment made  by  way  of  the  loan  described.  There 
is  nothing  in  the  replications  on  which  to  rest 
a  conclusion  that  anything  other  than  the  loan 
induced  the  promise  relied  on  for  recovery  here.* 
This  construction  of  the  pleadings  is  not  dis- 


puted here.  We  therefore  are  not  in  this  case 
concerned  with  the  general  equitable  principle 
that  composition  agreements  are  invalid  if  based 
upon  or  procured  by  a  secret  arrangement  with 
one  or  more  favored  creditors,  in  violation  of 
the  equality  and  reciprocity  upon  which  such 
an  agreement  is  avowedly  based." 

Even  If  It  appeared  from  the  record  before 
us,  and  it  does  not,  that  appellees  were  en- 
titled, by  means  of  sequestration  proceed- 
ings commenced  at  the  time  they  threatened 
to  commence  such  proceedings,  to  reclaim 
the  goods  they  sold  to  Conway  &  Duncan,  we 
do  not  think  the  case  would  for  that  reason 
be  without  the  general  rule  stated  above. 
For  It  appears  without  dispute  in  the  testi- 
mony that  the  agreement  appellees  relied  on 
was  a  secret  one  by  which  they,  as  a  consid- 
eration for  accepting  the  composition,  were 
to  receive  an  advantage  not  conferred  on 
other  creditors  who  accepted  it 

The  Judgment  will  be  reversed  so  far  as  It 
is  in  appellees'  favor  against  Duncan,  and 
Judgment  will  be  here  rendered  that  appel- 
lees take  nothing  by  their  suit  against  him. 


NEAL  v.  SAN  ANTONIO  WATER  SUPPLY 
CO.  (No.  6305.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Dec.  81,  1919.    Rehearing  Denied 

Feb.  4,  1920.) 

1.  Municipal  corporations  <8=>G1— City  be- 

QUIBED  TO  FUBNI8H  BB8IDENT8  WITH  WATEB, 
LIGHTS,   STREETS,   ETC. 

It  is  the  duty  of  municipal  governments  to 
furnish  citizens  with  all  such  necessary  utili- 
ties as  water,  lights,  streets,  and  such  other 
public  conveniences  as  are  necessary  for  their 
protection  and  benefit;  but  it  may  contract 
with  some  other  person  or  corporation  to  per- 
form that  service  for  it. 

2.  Watebs  and  watsb  coubses  <S=»195— Wa- 
xes COMPANY  NOT  LIABLE  FOB  INJOBIES 
FROM  COBB  COOK  BOX  IN  SIDEWALK  NEGLI- 
GENTLY INSTALLED    BY   OWNEB. 

Water  supply  company  under  contract  with 
city  to  furnish  residents  of  city  with  water,  giv- 
ing the  company  the  exclusive  control  of  the 
repairing  and  installing  of  water  service  pipes 
and  appurtenances,  including  curb  cock  box  be- 
tween mains  and  property  lines,  but  providing 
that  it  should  not  be  liable  for  damages  not 
growing  out  of  its  own  independent,  unlawful 
acts,  was  not  liable  for  injuries  to  pedestrian 
from  curb  cock  box  negligently  installed  by 
owner. 

Error  from  District  Court,  Bexar  County ; 
S.  O.  Tayloe,  Judge. 

Suit  by  H.  B.  Neal  against  the  San  An- 
tonio Water  Supply  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 


<fc»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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Lewrlght  &  Douglas,  Chas.  F.  Guenther,  Jr., 
and  W.  M.  Lewrlght,  all  of  San  Antonio,  for 
plaintiff  in  error. 

Augustus  McCloskey  and  Taliaferro,  Cun- 
nlngham  A  Birkbead,  all  of  San  Antonio,  for 
defendant  in  error. 

COBBS,  J.  This  suit  was  instituted  by 
H.  B.  Neal,  plaintiff  in  error,  against  the 
San  Antonio  Water  Supply  Company,  defend- 
ant in  error,  to  recover  the  sum  of  $25,000 
for  personal  Injuries  sustained  by  bis  wife; 
also  for  $305,  expenses  incurred  for  phy- 
sicians, nurses,  drugs,  etc.  The  suit  is  based 
upon  injuries  resulting  from  a  fall,  caused 
by  a  cut-off  or  curb  cock  box  in  the  middle 
of  the  sidewalk  In  front  of  the  premises  at 
Mo.  251  West  Theo  avenue,  over  which  she 
tripped  and  fell  while  walking  along  said 
sidewalk,  and  without  any  fault  of  hers. 
Said  obstruction  protruded  eight  or  nine 
inches  above  the  surface  of  the  ground. 

The  defendant  in  error  was  engaged  in 
supplying  water  to  the  inhabitants  of  the 
city  of  San  Antonio,  and  the  curb  box  over 
which  petitioner  fell  had  been  installed  in 
connection  with  the  said  water  supply  serv- 
ice between  the  property  line  and  the  curb 
line  of  the  premises.  Plaintiff  alleges  that 
the  said  curb  box  was  Installed  for  the  ex- 
clusive use  of  the  water  supply  company, 
not  for  the  use  of  the  consumer;  that  the 
water  supply  company,  defendant  in  error, 
was  operating  under  a  water  contract  made 
with  the  city  of  San  Antonio,  giving  It  the 
exclusive  control  of  all  repairing,  all  install- 
ing of  new  water  service  pipes  and  appur- 
tenances, and  of  the  replacing  of  existing 
ones  between  the  company's  mains  and  the 
property  line  of  consumers,  including  the 
curb  cock  and  curb  box  between  the  mains 
and  the  property  line. 

The  special  negligence  was  alleged  In  the 
following  particulars: 

"(a)  In  permitting  said  curb  cock  box  to  be 
installed  and  maintained  in  the  middle  of  the 
sidewalk  and  to  protrude  above  the  surface  of 
the  ground ;  and  in  this  connection  it  is  alleged 
that  defendant  was  negligent  in  that  its  inspec- 
tor allowed  the  said  faulty  installation,  or  said 
inspector  was  negligent  if  he  failed  to  discover 
the  '  defective  installation,  and  defendant  was 
likewise  negligent  in  afterwards  failing  to  dis- 
cover the  fact  that  said  curb  cock  box  had  be- 
come more  dangerous  by  the  wearing  away  of 
the  surrounding  surface  of  the  earth. 

"(b)  That  the  water  company  was  negligent 
in  not  detecting  that  said  curb  cock  box  was  a 
dangerous  obstruction  in  said  sidewalk,  since, 
as  a  matter  of  law,  the  duty  devolved  on  said 
defendant  to  inspect  this  fixture  which  was 
placed  in  a  public  thoroughfare  by  the  require- 
ments of  said  company  because  it  was  placed 
for  the  use  of  said  water  company,  primarily, 
if  not  exclusively,  or  at  any  rate  for  the  joint 
use  of  the  water  company  and  the  consumer; 
and,  moreover,  because  since  1914  the  water 
company  was  given  the  exclusive  management 


and  control  thereof  as  aforesaid  by  the  contract 
ordinance  entered  into  between  the  water  com- 
pany and  the  city.'' 

The  defendant  In  error  answered  by  ex- 
ceptions and  general  denial. 

The  court  peremptorily  Instructed  a  ver- 
dict In  favor  of  the  defendant  In  error. 
Plaintiff  in  error  filed  formal  written  ob- 
jections to  the  giving  of  peremptory  Instruc- 
tion, which  were  overruled,  and  judgment 
was  rendered  in  favor  of  the  defendant  in 
error    on  the  Instructed  verdict  of  the  jtfry. 

Plaintiff  in  error  filed  proper  objections  to 
the  rulings  of  the  court  and  properly  saved 
exceptions,  and  has  presented  this  case  be- 
fore this  court  with  proper  assignments  and 
propositions  raising  all  the  Questions  neces- 
sary for  a  decision  of  this  case. 

We  adopt  so  much  of  the  statement  of 
facts  set  out  In  plaintiff's  brief  as  we  think 
necessary  for  a  disposition  of  the  question: 

From  June  12,  1902,  until  May  30,  1914, 
the  waterworks  company  operated  in  the  city 
of  San  Antonio  under  a  contract  ordinance 
giving  it  a  right  to  use  the  streets,  etc. 

About  the  year  1908,  one;  B.  F.  Dittmar 
laid  out  and  put  on  the  market  for  one 
Priest  the  property  fronting  on  West  Theo 
avenue  in  the  city  of  San  Antonio. 

Under  date  of  May  27,  1908,  B.  F.  Dittmar 
applied  to  the  water  company  for  a  2%-lnch 
tap  between  South  Flores  and  Lichen  streets 
to  supply  a  pipe  running  1,379  feet  on  Theo 
avenue. 

Under  date  of  January  18,  1909,  B.  F. 
Dittmar  gave  Edgar  Gray  a  permit  to  tap 
the  aforesaid  private  pipe  line. 

In  December,  1908,  Edgar  Gray  built  a 
home  at  251  West  Theo  avenue.  He  later 
obtained  a  permit  from  the  water  company  to 
tap  their  main  and  employed  a  firm  of 
plumbers  to  Install  his  service  connections. 
A  curb  cock  and  curb  box  was  Installed  about 
36  Inches  from  the  property  line,  and  it 
stuck  up  above  the  surface  of  the  ground 
about  two  inches. 

At  that  time  (In  1909)  the  water  company 
required  that  a  curb  cock  and  curb  box  be 
placed  in  the  service  line  between  the  curb 
and  the  property  line.  It  was  usually  placed 
about  six  Inches  from  the  property  line,  but 
the  company  was  not  particular,  so  long  as 
It  was  placed  between  the  property  line  and 
the  curb.  The  company  would  not  tap  the 
main  for  the  service  pipe  unless  this  curb 
cock  was  installed,  and  their  "tapper"  saw  to 
It  that  the  curb  cock  was  Installed  as  re- 
quired by  the  rules  of  the  company. 

The  water  company  continued  to  use  the 
Dittmar  pipe  line  as  a  part  of  their  system, 
supplying  water  through  it  to  customers  for 
a  profit. 

The  water  company  furnished  the  tap  for 
connecting  Gray's  service  line  to  the  Dittmar 
main,  but  Gray  paid  for  the  tap.    The  water 
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company  also  made  the  tap;    that  la, 
stalled  It 

Gray  never  paid  Dlttmar,  nor  Priest,  nor 
any  one  except  the  water  company,  for  the 
water  service  from  the  time  it  was  installed. 

Neither  Dittmer  nor  Priest  ever  did  any- 
thing towards  the  maintenance,  repair,  or 
upkeep  of  the  Dlttmar  pipe  line  on  West 
Theo  avenue  from  the  time  It  was  installed. 
Dlttmar  saw  some  leaks  In  the  West  Theo 
avenue  main,  and  afterwards  noticed  they 
were  repaired,  and  neither  he  nor  Mr.  Priest 
had   anything  to  do  with  these  repairs. 

The  ordinance  contract  between  the  water 
company  and  the  city  of  San  Antonio  of 
date  March  80,  1914,  provides  (In  so  far  as 
is  applicable  to  the  facte  of  this  case)  as 
follows: 

(a)  The  water  company  agrees  to  furnish  wa- 
ter at  its  mains:  To  each  individual  consumer 
or  property  owner  in  said  city,  who  shall  have 
and  maintain  in  good  repair  suitable  and  dur- 
able pipe  connected  with  said  mains,  and  serv- 
ice connections  from  said  mains  or  pipes  to  the 
property  line  of  such  consumer  or  owner,  with 
proper  and  accessible  curb  cocks  and  curb  boxes. 

Where  and  when  hereafter  the  present  old 
service  connections  shall  be  out  of  repair  be- 
tween the  second  party's  mains  and  the  prop- 
erty line  of  the  consumer  or  owner,  they  shall 
be  replaced  with  new  service  connections,  and 
such  replacements  shall  be  done  by  the  water 
company  at  the  expense  of  the  consumer  or 
owner  of  the  property,  who  shall  pay  to  the 
water  company  the  full  cost  of  labor  and  ma- 
terials necessary  to  lay  suitable  and  durable 
service  pipes,  with  all  proper  and  usual  fittings, 
including  curb  cock  and  curb  box,  from  such 
mains  to  said  property  line,  together  with  the 
cost  of  city  permit  and  of  replacing  street  pave- 
ments and  sidewalks;  and  all  such  service  con- 
nections so  laid  by  the  water  company  replac- 
ing old  service  connections  Bhall  thereafter  be 
the  property  of  the  water  company  and  shall  be 
kept  in  repair  by  the  water  company. 

(c)  The  water  supply  company  shall  in  no 
event  be  responsible  for  damage  to  person  or  to 
property  arising  from  defective  or  inadequate 
service  connections  or  appurtenances,  now  own- 
ed or  hereafter  laid  or  owned  by  individuals. 

It  shall  be  unlawful  for  any  one,  without  the 
written  consent  of  the  water  supply  company, 
to  bore  or  drill  into  any  water  main,  or  make  at- 
tachments with  them  or  with  the  service  pipe 
connected  to  them. 

(i)  Where  any  curb  cock  or  curb  box  on  any 
service  existing  at  the  date  of  this  contract  is 
out  of  repair,  the  water  company  may  repair 
or  supply  the  same  at  the  expense  of  the  owner 
of  the  premises  or  occupant. 

Mr.  Gray  testified: 

"I  had  an  inside  cut-off  or  stop  and  waste  box 
inserted  in  the  yard.  This  was  put  on  in  case 
of  freeze  so  I  could  turn  the  water  off  and  save 
the  pipe  from  freezing  and  bursting,  and  turn 
it  back  on — put  that  on  inside  for  my  own  use. 
I  didn't  have  any  individual  use  for  the  curb 
cock  and  box  between  the  curb  line  and  property 
line  at  the  time  it  was  put  in.  I  don't  know 
whether  I  had  used  that  outside  cut-off  up  to 
February,  1915,  or  not" 


Weierhauser,  superintendent  of  the  water 
company,  testified  that  the  cut-off  at  the 
water  main  in  the  street  two  feet  under- 
ground, "is  the  only  cut-off  I  felt  the  com- 
pany was  Interested  In  until  the  new  contract 
took  effect"  (This  refers  to  the  contract  of 
March  SO,  1914.) 

Edward  Gray,  the  owner  of  the  premises 
at  261  West  Theo  avenue,  had  the  water 
service  in  question  installed  by  Lightfoot  & 
TeeL  plumbers.  In  1909,  at  his  own  expense. 
Plumber  Lightfoot  testified  that  he  was  fa- 
miliar with  the  rules  of  the  water  company 
at  that  time.  He  said:  "The  consumer  first 
sent  to  the  waterworks  office  and  made  ap- 
plication for  a  tap'  to  the  mains."  He  then 
got  his  plumber  and  laid  his  pipe  under  city 
regulations.  The  water  company  would  send 
out  Its  "tapper"  to  connect  the  service  pipe 
thus  laid  to  the  water  main.  The  water 
company  required  that  a  curb  cock  and  curb 
cock  box  of  a  certain  kind  should  be  placed 
between  the.  property  line  and  the  curb,  and 
unless  this  was  done  the  "tapper"  would  not 
give  the  connection  with  the  main. 

Gray  also  had  a  cut-off  on  the  inside  of 
his  premises,  to  use  In  case  of  freezing 
weather,  etc.  There  was  testimony  that  the 
water  main  tapped  into  for  Gray  was  In- 
stalled by  one  B.  F.  Dlttmar,  but  the  testi- 
mony is  that  the  water  company  took  over 
said  privately  laid  main  and  used  it  as  a  part 
of  Its  system. 

"The  accident  occurred  on  the  8th  day  of 
February,  1915,  when  H.  B.  Neal  and  his  wife, 
Sallie,  were  walking  along  the  sidewalk  on  West 
Theo  avenue.  Mrs.  Neal  stumbled  upon  and  fell 
over  a  water  plug  in  front  of  the  premises  at 
251  West  Theo  avenue.  The  water  plug  (or 
curb  box)  protruded  above  the  surface  of  the 
ground  about  nine  inches  at  this  time;  at  the 
time  of  its  installation,  it  only  protruded  a  short 
distance — about  two  inches.  The  wear  due  to 
the  weather  and  walking  of  people  caused  the 
earth  to  wear  away  from  around  the  box.  The 
curb  cock  box  is  in  the  sidewalk  about  36  inch- 
es from  the  property  line." 

Mrs.  Neal  testified:  '1  didn't  know  there 
was  any  water  plug  or  anything  there.  I 
had  never  seen  it  before."  The  p*roof  showed 
that  the  cut-off  box  was  installed  by  Edgar 
Gray  in  front  of  his  residence  in  January, 
1909,  and  that  the  defendant  in  error  had  no 
main  in  Theo  avenue;  the  mains  being  In 
Flores  street  The  pipe  in  Theo  avenue  was 
laid  and  owned  by  Dittmar,  and  persons,  in- 
cluding Gray,  had  to  get  his  consent  to 
use  it.  The  water  company  never  sold  wa- 
ter except  at  its  main,  and  water  consumers 
were  required  to  arrange  for  their  own  pipes 
and  connections  to  it  It  was  shown  the 
water  company  made  no  claim  to  this  pipe 
line  and  had  nothing  to  do  with  its  control 
or  laying  it;  that  property  owners  always 
installed  the  curb  cock  box. 

The  contract  with  the  city,  as  above,  shows 
that  while  repairs  "shall  be  done  by  the  wa- 
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ter  company  at  the  expense  of  the  consumer 
or  owner  of  the  property  who  shall  pay  to  the 
water  company  fall  cost  of  labor  and  ma- 
terials necessary  to  lay  suitable  and  durable 
service  pipes,  with  all  proper  and  usual  fit- 
tings, including  curb  cock  and  curb  box,"  etc. 

The  contract,  as  seen,  provides  the  water- 
works company  "shall  in  no  event  be  respon- 
sible for  damages  to  persons  or  to  property 
arising  from  defective  or  inadequate  serv- 
ice, connections,  or  appurtenances,"  etc. 

[1,2]  It  is  the  duty  of  municipal  govern- 
ments, which  are  public  agencies,  to  furnish 
her  citizens  with  all  such  necessary  utilities, 
as  water,  lights,  streets,  and  such  other 
public  conveniences  as  are  necessary  for 
their  protection  and  benefit  It  may  contract 
with  some  other  person  or  corporation  to 
perform  that  service  for  it,  just  the  same  as 
It  could  do.  It  has  here  made  the  contract 
with  defendant  in  error  to  furnish  her  citi- 
zens with  water,  and  provided  under  cer- 
tain conditions  the  water  company  shall  not 
be  liable  for  damages  not  growing  out  of  Its 
own  Independent,  unlawful  acts,  but  caused 
by  the  failure  of  the  citizen  to  perform  his 
part  of  the  obligation  to  secure  the  services 
as  in  this  case.  Predicating  the  suit  for  tort 
upon  the  breach  of  duty  growing  out  of  that 
contract,  made  for  tba  benefit  of  the  citizens, 
the  litigant  must  be  governed  by  all  its  terms. 

Our  Supreme  Court,  in  the  case  of  House 
v.  Houston  Waterworks  Co.,  88  Tex.  233, 
31  S.  W.  179,  28  L.  R.  A.  632,  opinion  by  the 
late  Judge  Brown,  In  a  very  carefully  pre- 
pared opinion,  laid  down  the  rules  of  negli- 
gence in  such  contracts,  and  says: 

"The  true  question  always  is:  Has  the  de- 
fendant committed  a  breach  of  duty  apart  from 
the  contract?  If  he  has  only  committed  a 
breach  of  the  contract,  he  is  liable  only  to  those 
with  whom  he  has  contracted;  but,  if  he  has 
committed  a  breach  of  duty,  he  is  not  protected 
by  setting  up  a  contract  in  respect  to  the  same 
matter  with  another." 

This  contract  was  not  made  with  plaintiff 
in  error  as  a  class  to  which  he  belongs,  by 
virtue  of  which  appellant  would  have  a  right 
to  sue  for  .damages  for  injuries  for  which 
the  defendant  has  contracted  to  indemnify, 
but  the  very  contract,  the  basis  of  the  suit, 
guarantees  protection  to  the  waterworks  com- 
pany against  such  actions.  There  is  no 
privity.    House  v.  H.  W.  Co.,  supra. 

The  contract  in  this  case  is  unlike  the  con- 
tract described  in  Washington  Qas  Co.  v. 
District  of  Columbia,  161  D.  S.  325,  16  Sup. 
Ct  564,  40  L.  Ed.  712,  relied  upon  by  petition- 
er. There  all  the  pipes  and  connections  were 
required  to  be  made  and  maintained  by  the 
company  and  every  duty  Imposed  upon  the 
gas  company  to  construct  and  maintain  and 
operate  and  In  no  sense  relieved  from  lia- 
bility or  duty  in  respect  thereto,  by  its  char- 
ter. 


Here  the  defendant  In  error  did  not  place 
the  cut-off  box  in  the  sidewalk,  and  it  was 
no  part  of  its  duty  under  the  contract  to  do 
so,  and  it  owed  no  duty  to  plaintiff  in  error 
by  reason  thereof. 

This  case  is  almost  "on  all  fours"  with  the 
case  of  San  Antonio  Water  Supply  Co.  v. 
Castle,  199  S.  W.  300,  decided  by  this  court, 
and  we  regard  what  was  said  there,  on  a 
similar  contention,  applies  here.  The  court 
in  that  case  said: 

"If  the  evidence  had  been  of  such  a  char- 
acter as  to  go  to  the  jury,  that  is,  if  there 
had  been  an  admission  that  the  waterworks  com- 
pany installed  the  cut-off  box,  or  testimony  to 
that  effect,  special  charge  Mo.  4  should  have 
been  given,  as  it  affirmatively  presented  the 
water  company's  defense  that  in  1907  the  cut- 
off box  was  taken  out  and  put  back  in,  and, 
if  the  condition  complained  of  by  plaintiffs  was 
then  brought  about  by  some  one  other  than  the 
water  company,  it  would  not  be  liable.  Rail- 
way v.  McGlamory,  89  Tex.  635,  85  S.  W.  1058; 
Railway  v.  Rogers,  91  Tex.  58,  40  S.  W.  956. 
The  eleventh  assignment  is  therefore  well  tak- 
en, and  must  be  sustained." 

We  have  considered  all  the  assignments, 
and  they  are  overruled,  and  the  judgment  is 
affirmed. 


BROOKS  v.  HAMILTON  et  ux.    (No.  2212.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
Jan.  22,  1920.) 

Venus    <S=>14— Action   fob    conversion    by 

PLEDGEE     MUST     BB     BROUGHT     IN     COUNTY 
WHERE    CONVERSION   TOOK   FLACK. 

Where  plaintiffs,  pledgors,  lived  in  S.  coun- 
ty, and  defendant,  pledgee,  in  H.  county,  where 
pledge  was  made  and  property  held,  and  plain- 
tiffs repaid  the  borrowed  money,  defendant 
agreeing  to  deliver  the  pledged  diamonds  in  F. 
county,  where  he  delivered  other  inferior  dia- 
monds, defendant  was  guilty  of  conversion  in 
H.  county,  and  where-  plaintiffs  kept  the  dia- 
monds delivered  and  brought  action  for  dam- 
ages, the  venue  was  in  H.  county,  and  not  in 
F.  county,  under  Rev.  St.  1911,  art.  1830,  ex- 
ception 7. 

Appeal  from  Franklin  County  Court;  \V. 
R.  Irby,  Judge. 

Action  by  J.  B.  Hamilton  and  wife  against 
S.  B.  Brooks.  Defendant's  plea  of  special 
privilege  overruled,  judgment  for  plaintiffs, 
and  defendant  appeals.  Reversed,  with  in- 
structions to  transfer  cause. 

The  appellees  sue  for  damages  for  alleged 
fraud  and  deceit  The  plaintiffs  reside  in 
Smith  county,  and  the  defendant  resides  in 
Hunt  county.  The  defendant's  plea  of  priv- 
ilege to  be  sued  in  Hunt  county  was  over- 
ruled by  the  court,  and  that  is  the  sole  ques- 
tion for  decision  on  appeal. 
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The  appellees  base  their  right  to  try  the 
ease  In  Franklin  county  upon  the  seventh  ex- 
ception to  article  1830,  B.  S.  1911.  Their  peti- 
tion alleged  that  certain  diamonds  of  Mrs. 
Hamilton's  were  delivered  to  the  defendant 
in  Hunt  county  as  collateral  security  for  pay- 
ment of  the  sum  of  9460  borrowed  in  money, 
and  that  Mrs.  Hamilton  while  at  Greenville 
agreed  to  redeem  the  diamonds  by  paying  the 
$450  for  which  they  had  been  pledged,  and 
that  the  defendant  agreed  that  he  would  de- 
liver them  to  her  at  Mt  Vernon,  Tex.,  by  ex- 
press G.  O.  D.  It  was  alleged  that  the  defend- 
ant substituted  diamonds  of  similar  size 
and  inferior  grade  and  placed  them  in  the 
express  office  and 'shipped  them  to  Mt  Ver- 
non C.  O.  D.  The  plaintiffs  kept  the  dia- 
monds shipped,  and  sued  for  damages.  The 
agreed  facts  are: 

"Plaintiff  Mrs.  Nell  Hamilton  was  indebted 
to  S.  B.  Brooks,  of  Greenville,  Tex.,  in  the  sum 
of  $460,  which  she  borrowed  from  him  daring 
the  year  1913,  and  to  secure  which  she  had 
pledged  with  said  Brooks  three  certain  diamond 
rings.  In  July,  1918,  Mrs.  Nell  Hamilton  visit- 
ed Greenville,  Tex,  and  tendered  to  said  Brooks 
the  gum  of  $450  and  requested  the  return  of 
said  diamond  rings.  Brooks  told  her  that  the 
diamonds  were  mounted  with  another  diamond 
in  a  ring  belonging  to  his  wife  and  that  he 
would  have  them  taken  from  said  ring  and  send 
them  to  Mr.  Patton  at  Mt.  Vernon,  Tex.,  by 
express  C.  O.  D.  $450,  and  that  she  could  take 
■aid  rings  upon  payment  of  said  sum. 

That  about  the  31st  day  of  July,  1918, 
Brooks  deposited  said  diamonds  with  the  Ameri- 
can Express  Company  in  Greenville,  Tex.,  ad- 
dressed to  Mr.  Patton,  c/o  First  National  Bank, 
Mt.  Vernon,  Tex.,  O.  O.  D.  $450. 

Mrs.  Nell  Hamilton  and  her  husband  claim 
that  they  paid  the  $450  and  accepted  said  dia- 
monds at  Mt.  Vernon,  Tex.,  on  or  about  the 
31st  day  of  July,  1918,  and  that  said  diamonds 
were  not  the  same  diamonds  she  had  delivered 
to  the  defendant  Brooks  in  1913,  but  were  dif- 
ferent and  very  inferior  diamonds  to  the  ones 
she  delivered  to  him  and  worth  only  about 
$450,  whereas  the  plaintiffs  claim  that  the  dia- 
monds that  were  delivered  to  Brooks  in  1913 
were  worth  the  sum  of  $1,400  in  1918." 

Neyland  &  Neyland,  of  Greenville,  for  ap- 
pellant 

B.  T.  Wilkinson,  of  Mt  Vernon,  and  Cone 
Johnson,  of  Tyler,  for  appellees. 

LBVI,  J.  (after  stating  the  facts  as  above). 
According  to  the  agreed  facts  Mis.  Hamilton, 
the  plaintiff,  was  the  owner  of  certain  dia- 
monds which  were  placed  In  the  possession 
of  the  defendant  as  a  pledge  for  a  debt  of 
$450.  The  pledge  was  made  In  Greenville 
and  the  defendant  lived  in  Greenville.  The 
plaintiff  was  not  at  the  time  of  the  alleged 
occurrence  a  purchaser  of  the  diamonds,  nor 
was  Mrs.  Hamilton  exchanging  these  pledged 
diamonds  for  other  and  different  diamonds. 
Mrs.  Hamilton  was  merely  paying  the  debt 
for  which  the  diamonds  were  pledged  as 
security.    Hence  any  question  of  fraudulent 


sale  or  deceit  and  misrepresentation  of  kind 
of  property  in  mutual  exchange,  is  neither  in- 
volved nor  presented  by  the  facts  of  the  case. 
The  agreed  statement  of  the  case  which  is 
for  our  decision  under  the  facts  states: 

"Plaintiff  alleges  and  bases  her  rights  to  sue 
in  Franklin  county  in  that  the  defendant  fraud- 
ulently and  for  the  purpose  of  defrauding 
plaintiff  substituted  diamonds  of  an  inferior 
grade  and  weight  and  placed  them  in  the  ex- 
press office  of  Greenville  marked  C.  O.  D.  ad- 
dressed to  A.  J.  Patton,  care  First  National 
Bank,  Mt  Vernon,  Tex.,  where  the  diamonds 
were  delivered  to  plaintiff  after  the  payment 
of  $450  to  the  express  company  on  the  order 
of  the  defendant" 

As  pledgee  In  possession  of  the  original 
diamonds,  as  shown  by  the  evidence,  it  was 
the  legal  duty  of  the  defendant  to  return  and 
redeliver  the  very  thing  pledged  on  payment 
or  tender  of  payment  of  the  debt  by  the  pledg- 
or. The  pledgee  is  not  authorized  to  return 
or  substitute  other  property  for  the  partic- 
ular property  pledged ;  and  if  it  be  true  that 
the  pledgee  did  return  by  express  "substitut- 
ed diamonds"  instead  of  the  very  diamonds 
pledged  In  the  first  instance,  then  the  pledgee 
has  violated  his  agreement  and  the  duty  he 
owed  the  pledgor.  The  "substituted  dia- 
monds" would  not  be  the  diamonds  of  the 
pledgor,  but  the  property  of  the  sender,  and 
the  pledgee,  would  still  be  the  pledgee  In  ac- 
tual possession  and  holding  the  original 
pledged  diamonds.  The  forwarding  or  offer- 
ing to  deliver  "substituted  diamonds,"  if  true, 
would  not  In  any  legal  sense  relieve  the  de- 
fendant of  responsibility  of  delivering  the 
real  pledged  property  to  the  true  owner. 
Thus,  when  the  pledgee  delivered  to  the  ex- 
press company  "substituted"  diamonds,  if 
true,  he  was  not  legally  complying  with  his 
legal  duty  and  contract  of  pledge,  but  was,  in 
legal  effect,  converting,  if  true,  the  pledged 
property  to  his  own  use  and  benefit  The  real 
pledged  diamonds  of  the  pledgor  would  still 
remain  and  be,  in  a  legal  sense,  In  Greenville 
In  the  possession  of  the  pledgee ;  and  the  tak- 
ing, if  true,  of  the  pledged  property  in  Green- 
ville would  be  wrongful  and  fraudulent  with 
the  Intent  to  deprive  the  owner  of  the  value 
and  to  appropriate  it  then  at  Greenville  to 
the  use  and  benefit  of  the  pledgee.  Therefore 
the  case  Is,  we  conclude,  as  pleaded  by  plain- 
tiffs, one  of  conversion,  which  would  be  de- 
pendent upon  the  fact  of  conversion  of  the 
real  pledged  property,  and  not  upon  the  par- 
ticulars in  which -he  has  violated  the  pledge. 

The  delivery  to  the  express  company  of 
other  and  different  diamonds,  if  true,  would 
only  be  evidence  of  conversion  of  the  real 
pledged  diamonds.  In  such  event  it  would  be 
evident  that  the  pledgee  retained  and  ex- 
tercised  dominion  over  the  pledged  .property 
Inconsistent  with  the  contract  of  pledge  and 
the  rights  of  the  pledgor ;  and  the  delivery  to 
the  express  company  of  the  substituted  prop- 
erty, If  true,  operates,  as  a  legal  consequence, 
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to  evidence  and  make  complete  the  act  of  con- 
version of  the  real  property  pledged  to  the 
use  and  benefit  of  the  pledgee.  The  taking 
then  and  there,  If  true,  of  the  real  pledged 
property,  would  be  fraudulent  and  wrongful, 
with  the  intent  to  deprive  the  owner  of  the 
ralue  and  to  appropriate  it  to  the  use  and 
benefit  of  the  pledgee ;  and  It  is  evident  from 
the  facts  that,  if  the  facts  be  true,  the  real 
pledged  diamonds  are  still  In  Greenville,  and 
there  Is  the  place  where  the  appropriation,  II 
true,  occurred.  The  suit  is  really  for  the 
value  of  the  real  pledged  property,  and  conse- 
quently the  venue  would  be  there  in  Green- 
ville, according  to  the  facts. 

We  conclude  that  the  trial  court  erred,  and 
the  Judgment  is  therefore  reversed,  and  the 
cause  remanded,  with  instructions  to  transfer 
the  suit  In  accordance  with  this  opinion. 


GRAND  LODGE  BROTHERHOOD  OF 
RAILROAD  TRAINMEN  v.  MAR- 
TIN.   (No.  2161.) 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 

Nov.  26,  1919.    Rehearing  Denied 

Dec  11,  1919.) 

Insurance    <g=»246  —  Only    premiums    paid 

RECOVERABLE    ON    BEPUDIATION    OX    BENEFIT 
POLICY  DUBING  INBUBED'S  LUX. 

The  repudiation  and  attempted  cancellation, 
without  cause,  by  an  insurer  of  its  contract  of 
life  insurance  during  life  of  insured,  though 
after  a  claimed  total  and  permanent  disability 
of  insured  which,  if  such,  would  entitle  him  to 
certain  benefits,  not  terminating  or  impairing 
the  contract,  but  it  being  terminated  only  by 
the  voluntary  election  of  insured  to  acquiesce 
in  the  abandonment,  his  measure  of  recovery 
is  not  the  value  of  the  policy,  but,  at  most,  the 
premiums  paid,  with  interest 

Appeal  from  District  Court,  Fannin  Coun- 
ty; Ben  H.  Denton,  Judge. 

Action  by  Prince  J.  Martin  against  the 
Grand  Lodge  Brotherhood  of  Railroad  Train- 
men. Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed  and  remanded. 

O.  W.  Collister,  of  Cleveland,  Ohio,  and 
Thos.  P.  Steger,  of  Bonham,  for  appellant 

Rosser  Thomas,  of  Dallas,  and  Cunning- 
ham &  McMahon,  of  Bonham,  for  appellee. 

HODGES,  J.  The  appellant  is  an  unin- 
corporated fraternal  benefit  society  organiz- 
ed under  the  laws  of  the  state  of  Ohio,  and 
Is  engaged  in  the  business  of  Insuring  the 
lives  of  its  members  residing  In  Texas  and 
elsewhere.  In  August,  1916,  It  issued 
a  policy  to  Prince  J.  Martin,  by  the  terms  of 
which  it  insured  his  life  for  the  benefit  of 
his  wife  in  the  sum  of  $2,000  payable  at  his 
death.     The  policy  also  contained  a  provi- 


sion which  entitled  the  Insured  to  certain 
specified  benefits  in  the  event  he  became 
totally  disabled  before  death.  The  constitu- 
tion of  the  appellant  required  the  premiums 
to  be  paid  in  periodical  installments  in  the 
form  of  dues  and  assessments.  Some  time 
after  the  issuance  of  this  policy,  Martin  be- 
came insane,  and  this  condition  appears  to 
have  been  treated  as  a  total  and  permanent 
disability  under  the  terms  of  the  policy.  Ap- 
pliction  was  made  in  his  behalf  for  the  bene- 
fits payable  upon  the  occurrence  of  that  con- 
dition. This  application  was  denied  by  the 
appellant  who  at  the  same  time  repudiated 
the  policy  upon  the  ground  that  In  his  ap- 
plication for  insurance  Martin  had  made 
false  representations  concerning  the  state 
of  his  health.  Appellant  also  attempted  to 
cancel  the  policy,  and  refused  thereafter  to  ac- 
cept any  more  premiums  from  Martin  or  his 
beneficiary.  Following  this  repudiation  of 
the  policy  and  its  attempted  cancellation,  this 
suit  was  filed  by  Leon  Hairston,  as  next 
friend,  for  Martin.  After  alleging  the  ma- 
terial facts  and  setting  out  the  substance, 
terms,  and  conditions  of  the  policy,  its  repu- 
diation, and  cancellatlon'by  the  appellant  the 
amended  original  petition  concludes  with  the 
following  prayer  for  relief: 

"Plaintiff  here  alleges  that  he  has  been  dam- 
aged by  (he  acts  of  the  defendant  in  the  amount 
here  sued  for,  and  that  he  brings  this  suit  for 
the  sum  of  two  thousand  dollars,  the  amount 
of  the  policy,  plaintiff  here  alleging  that  by 
reason  of  the  allegations  hereinbefore  made  de- 
fendant became  liable  and  promised  to  pay  the 
damages  occurring  by  reason  of  the  breaches 
herein  alleged." 

The  appellant  filed  an  appropriate  defense, 
in  which  it  reiterated  the  charge  that  the 
policy  was  void  because  of  the  false  repre- 
sentations made  by  Martin  concerning  the 
state  of  his  health.  In  the  trial  below  the 
court  submitted  special  issues,  in  response 
to  which  the  Jury  found  that  Martin  had  not 
made  the  false  representations  charged,  and 
that  had  the  policy  remained  in  force  the 
premiums  thereafter  accruing  could  and 
would  have  been  paid  by  Martin  or  some  one 
for  him.  The  measure  of  damages  was  sub- 
mitted in  the  following  form: 

"What  amount  of  money,  if  paid  now,  would 
represent  plaintiff's  damages,  if  any,  he  has? 
In  answering  this  last  question  you  will  take 
into  consideration  the  amount  of  the  policy,  the 
length  of  time  that  Prince  J.  Martin  will  proba- 
bly live,  the  cost  to  plaintiff  of  carrying  said 
insurance  under  the  contract  issued  by  the  de- 
fendant" 

In  answering  this  last  question,  the  Jury 
fixed  Martin's  damages  at  $1,660.  It  is  con- 
ceded by  the  appellant  that  the  facts  are 
sufficient  to  sustain  the  finding  of  the  Jury 
that  Martin  had  not  made  any  false  represen- 
tation  concerning  his  health.     That  being 
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true,  we  then  have  a  case  tn  which  the  In- 
surer repudiated  its  contract  of  Insurance 
without  cause,  gave  notice  of  that  fact  to 
the  Insured,  and  wrongfully  attempted  to 
cancel  the  policy.  There  appears  to  be  a 
wide  divergence  of  opinion  among  the  courts, 
both  In  this  state  and  out  of  it,  as  to  the 
correct  rule  for  ascertaining  the  damages 
recoverable  in  cases  of  this  character.  Some 
of  them  hold  that  the  rule  applied  by  the 
honorable  trial  Judge  in  this  instance,  the 
value  of  the  policy  at  the  time  It  is  repudi- 
ated, is  the  proper  one.  Supreme  Lodge  K. 
of  P.  v.  Neeley,  135  S.  W.  1046,  and  the  cases 
there  collated  and  discussed.  See,  also,  3 
Cooley's  Briefs  on  Law  of  Insurance,  pp. 
2840-2848,  where  the  subject  Is  discussed  at 
some  length.  Others  hold  that  the  return  of 
the  premiums  paid  by  the  Insured  with  legal 
Interest  Is  the  most  satisfactory  of  compen- 
sation. Lovejoy  v.  Washington  Life  Ins.  Co., 
149  S.  W.  898;  K.  of  P.  v.  Mlms,  167  S.  W. 
843;  Am.  Nat.  Life  Ins.  Co.  v.  Wilson,  176 
S.  W.  623 ;  Erlcson  v.  Supreme  Ruling,  105 
Tex.  170,  146  S.  W.  160. 

This  conflict  may  be  accounted  for  in  part 
by  the  diversity  of  the  facts  Involved  In  the 
different  cases  under  consideration.  What- 
ever conflict  there  may  be  regarding  the  ap- 
plication of  a  standard  of  measuring  the 
damages,  the  court  are  agreed  upon  this 
fundamental  proposition:  The  Insured 
should  recover  the  full  amount  of  what  he 
has  lost  by  reason  of  the  wrongful  abandon- 
ment of  the  contract  by  the  Insurer,  and  no 
more.  The  pertinent  Inquiry  In  each  case 
then  should  be:  What  rights  conferred  by 
the  insurance  contract  have  been  lost  by  the 
wrongful  conduct  of  the  insurer?  That  rule 
must  be  the  proper  one  which  furnishes  the 
most  satisfactory  standard  for  ascertaining 
that  loss.  In  the  case  before  us  the  appel- 
lant, without  cause,  repudiated  Its  contract 
and  attempted  to  cancel  the  policy  of  Insur- 
ance. The  Question  arises:  What  were  the 
legal  consequences  of  that  misconduct,  and 
what  effect  did  it  have  upon  the  contract 
rights  of  the  Insured?  What  damage  did 
he  or  his  beneficiary  sustain  by  reason  of 
that  attempted  cancellation  of  the  policy? 
Evidently  none.  The  unauthorized  repudia- 
tion or  abandonment  of  an  executory  con- 
tract by  one  party  before  the  date  of  per- 
formance does  not  affect  or  lessen  his  origi- 
nal obligation.    6  R.  C.  L.  pp.  929-831. 

In  this  instance  the  validity  of  the  appel- 
lee's policy  was  not  in  any  respect  impaired, 
or  his  burdens  increased,  by  the  attempted 
cancellation.  As  a  life  policy  it  has  uot 
matured,  and  the  appellee  had  the  right  to 
continue  the  payment  of  his  premiums,  or, 
If  these  were  refused,  to  tender  payment, 
and  thus  keep  the  policy  alive  till  death  ma- 
tured it  Or  if  he  wished  to  enforce  the  total 
disability  clause,  that  might  have  been  done 
by  appropriate  legal  proceedings  at  the  time. 


It  is  true  that,  when  one  party  to  an  execu- 
tory contract  repudiates  his  obligation  be- 
force  the  date  of  performance,  the  other  has 
the  legal  right  to  then  treat  the  contract  as 
abandoned  and  secure  reimbursement,  or 
compensation,  according  to  the  situation  this 
brought  about  When  the  repudiation  of  the 
contract  by  the  insurer  has  no  legal  effect 
upon  his  obligations  specified  in  the  policy, 
and  is  not  attended  with  any  conditions  or 
circumstances  which  impair  the  value  of  the 
contract,  the  election  of  the  insured  to  ac- 
quiesce in  the  abandonment  and  thus  ter- 
minate the  policy,  is  purely  voluntary.  The 
parties  are  then  In  the  attitude  of  having 
agreed  to  rescind  their  contract  The  appro- 
priate remedy  would  then  be,  not  an  action 
by  the  insured  for  a  breach  of  the  contract 
but  one  for  reimbursement.  There  can  be  no 
breach  of  an  executory  "contract  In  advance 
of  Its  maturity,  unless  the  offending  party 
has  placed  some  obstacle  In  the  way  of  per- 
formance. In  such  Instances,  the  termina- 
tion of  the  insurance  contract  results,  not 
from  the  misconduct  of  the  Insurer,  but 
from  the  act  of  the  Insured  in  exercising  his 
option  to  rescind.  The  policy  ceases  to  be 
effective  because  the  insured  consents  that 
it  may  be  canceled.  Hence,  whatever  right 
he  thereby  loses  Is  such  as  he  "voluntarily 
surrenders ;  and  he  cannot  thus  surrender  a 
legal  right  and  then  claim  damages  for  Its 
loss.  The  contract  being  out  of  the  way  by 
his  concurrence  In  the  acts  of  the  Insurer, 
the  most  the  insured  may  claim  is  restora- 
tion to  his  original  status.  This,  It  seems, 
may  be  accomplished  by  a  return  of  the 
premiums  paid,  together  with  legal  Interest. 
That  rule,  however,  Is  not  applicable  to  cas- 
es where  the  cancellation  of  the  policy  by  the 
insurance  company  in  legal  effect  terminates 
the  insurance,  or  Is  attended  by  conditions 
which  impair  or  destroy  tbe  value  of  the  in- 
surance contract  In  such  Instances  the  loss 
resulting  from  the  wrongful  conduct  of  the 
Insurer  may  exceed  the  sum  of  the  premiums 
paid.  But  whether  they  do  or  not  that  rule 
does  not  furnish  the  correct  standard  for 
loss.  The  amount  recoverable  should  be  con- 
trolled by  that  standard  which  best  deter- 
mines the  extent  of  the  loss  occasioned  by 
the  wrong  committed,  and  it  Is  doubtless  true 
that  the  value  of  the  lost  insurance  policy 
would  furnish  the  most  satisfactory  test. 

The  argument  is  made  that  It  Is  frequent- 
ly unfair  to  the  Insurer  to  require  the  re- 
turn of  the  premiums  paid;  that  to  do  this 
ignores  the  benefits  enjoyed  by  the  Insured 
during  the  life  of  the  policy.  Some  courts 
hold  that  the  protection  thus  furnished  has 
a  value  which  should  be  taken  Into  account 
in  adjusting  the  rights  of  the  parties.  Con- 
ceding that  proposition  to  be  correct  it 
could  not  make  the  rule  requiring  a  return 
of  the  premiums  inapplicable  to  controversies 
like  the  present.    Here  the  Insurance  corn- 
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pany  is  insisting  that  the  full  return  of  all 
premiums  is  the  proper  measure  of  the  ap- 
pellee's recovery.  But  if  it  were  otherwise, 
the  value  of  the  temporary  Insurance  might 
be  deducted  from  the  sum  of  the  premiums 
in  making  an  equitable  adjustment  of  the 
rights  of  the  parties.  If  the  value  of  that 
insurance  is  such  that  it  should  be  consider- 
ed, it  is  sufficiently  appreciable  to  be  as- 
certained, and,  when  ascertained,  to  be  prac- 
tically accounted  for. 

We  therefore  conclude  that  in  the  trial 
below  the  court  applied  an  Improper  meas- 
ure for  ascertaining  the  appellee's  damages, 
and  for  that  reason  the  judgment  should  be 
reversed,  and  the  cause  remanded. 

The  remaining  assignments  need  not  be 
considered. 


KINO  v.  TERRELL,  Comptroller. 
(No.  6190.) 

(Court  of  Civil  Appeals  of  Texas.    Austin.   Jan. 

9,  1920.     Behesring  Denied 

Feb.  5,  1920.) 

1.  Pleading  <8=>403(2)— Petition  aided  by 

ANSWER. 

A  petition,  in  an  action  to  enjoin  the  state 
comptroller  from  issuing  warrants,  on  the 
ground  that  a  law  providing  therefor  was  void, 
which  referred  to  a  certified  copy  of  the  alleged 
void  law,  but  did  not  have  such  copy  attached,' 
was  cured  by  the  answer,  to  which  was  attached 
a  certified  copy  of  such  law. 

2.  Statutes  <8=>61  —  Decision  or  Legisla- 
ture THAT  BILLS  INTRODUCED  AT  BAKE  SES- 
SION WERE  NOT  THE  SAME  NOT  DISTURBED  BT 
COURT. 

It  appearing  that  the  members  of  the 
Thirty-Sixth  Legislature  thought  that  Senate 
Bill  No.  32,  relating  to  salaries  of  judges,  was 
not  in  substance  the  same  as  House  Bill  No. 
21,  relating  to  salaries  of  judges,  which  was 
defeated,  the  courts  ought  not  to  interfere  and 
hold  that  the  former  was  in  substance  the  same 
as  the  latter  and  that  the  Legislature  did  not 
have  power  to  pass  it  under  Const,  art.  3,  S  34, 
the  question  being  one  upon  which  the  minds  of 
reasonable  men  might  differ. 

3.  Statutes  «=»61— Presumed  that  Legisla- 
ture HAD  NOT  PREVIOUSLY  INCAPACITATED 
ITSELF  FROM  ENACTING   STATUTE. 

Since  the  Thirty-Sixth  Legislature  was  law- 
fully in  session,  and  had  the  inherent  right  to 
legislate  upon  the  question  of  fixing  the  salaries 
of  judges,  the  courts  will  presume  that  such 
Legislature  had  not  incapacitated  itself  from 
enacting  into  law  Senate  Bill  No.  32  by  defeat- 
ing at  the  same  session  a  bill  similar  in  sub- 
stance, contrary  to  Const  art.  3, 1  34,  and  will 
not  suffer  such  presumption  to  be  rebutted. 

4.  Statutes  «j=»283(2)— Statute  authenti- 
cated AND  PROMULGATED  NOT  SUBJECT  TO 
ATTACK. 

Where  an  act  appears  to  be  duly  authenti- 
cated according  to  required  standards,  the  pow- 


er to  ascertain  and  test  whether  the  constitu- 
tional demands  have  been  complied  with  should 
be  vested  in  the  Legislature  itself,  and  when  it 
appears  that  the  authentication  and  promulga- 
tion of  the  legislative  department  has  been  in 
conformity  to  the  Constitution,  the  courts  will 
not  permit  any  further  inquiry  into  the  matter, 
and  will  not  permit  legislative  journals  to  be 
invoked  to  overturn  the  authenticated  statute. 

5.  Constitutional  law  o$=>48— Not  annul- 
led MERELY  ON  SUGGESTION  OF  DOUBTS  AS  TO 
CONSTITUTIONALITY. 

Statutes  should  not  be  annulled  by  the  courts 
merely  because  doubts  may  be  suggested  as  to 
their  constitutionality. 

Appeal  from  District  Court,  Travis  County ; 
V.  L.  Brooks,  Special  Judge.  . 

Suit  by  A.  H.  King  against  H.  B.  Terrell, 
Comptroller  of  Public  Accounts  of  the  State 
of  Texas,  to  restrain  the  latter  from  issuing 
a  warrant  in  payment  of  salaries.  Judgment 
for  defendant  and  plaintiff  appeals.   Affirmed. 

T.  B.  Odell  and  A.  O.  Dawson,  both  of 
Austin,  for  appellant. 

O.  M.  Cureton,  Atty.  Oen.,  Jno.  Maxwell 
and  J.  C.  Wall,  Asst  Attya.  Oen.,  and  Black 
&  Smedley,  of  Austin,  for  appellee. 

McCABTNEY,  Special  Judge.  The  Thirty- 
Sixth  Legislature  of  the  state  of  Texas,  en- 
acted into  law  what  was  called  Senate  Bill 
No.  32,  the  first  section  of  which  is  as  follows : 

"That  from  and  after  the  passage  of  this  act. 
Judges  of  the  Supreme  Court,  Judges  of  the 
Commission  of  Appeals,  and  Judges  of  the  Court 
of  Criminal  Appeals,  of  this  state  shall  each  be 
paid  an  annual  salary  of  six  thousand,  five 
hundred  dollars,  payable  in  equal  monthly  in- 
stallments; that  the  Judges  of  the  several 
Courts  of  Civil  Appeals  of  this  state  shall  each 
be  paid  an  annual  salary  of  five  thousand  dol- 
lars, payable  in  equal  monthly  installments; 
and  that  the  judges  of  the  district  courts  of 
this  state,  shall  each  be  paid  an  annual  salary 
of  four  thousand  dollars,  payable  in  equal 
monthly  installments." 

The  plaintiff,  A.  H.  King,  appellant  In  this 
court,  and  a  resident  and  property  owner 
of  the  state  of  Texas,  filed  his  petition  in  the 
district  court  of  Travis  county,  Tex.,  against 
H.  B.  Terrell,  comptroller  of  public  accounts 
of  the  state  of  Texas,  asking  that  the  latter  be 
restrained  from  issuing  any  warrant  or  other 
Instrument  In  payment  of  any  salary  provided 
for  in  said  law. 

The  appellant  alleged  that  the  portion  of 
this  law  fixing  the  salary  of  the  district 
judges  was  void  for  the  alleged  reason  that 
the  act  was  passed  contrary  to  section  34, 
article  3,  of  the  Constitution  of  the  state  of 
Texas  which  reads  as  follows: 

"After  a  bill  has  been  considered  and  defeat- 
ed by  either  house  of  the  Legislature,  no  bill 
containing  the  same  substance  shall  be  passed 
into  a  law  during  the  same  session." 
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As  basis  for  this  contention,  appellant  also 
alleged  that  at  the  same  session  of  the  Leg- 
islature and  prior  to  the  passage  of  the  act 
above  set  out,  another  bill,  called  House 
BUI  No.  21,  was  "killed,"  by  which  expres- 
sion we  assume  It  was  intended  to  allege  that 
said  house  bill  had  been  considered  and  de- 
feated, and  we  will  so  consider  it  It  was 
also  alleged  that  said  House  Bill  No.  21  was 
as  follows: 

"That  article  7069  of  chapter  3,  title  121,  of 
the  Revised  Civil  Statutes  of  the  state  of  Texas, 
for  1911,  be  and  the  same  is  hereby  amended  bo 
as  to  hereafter  read  as  follows:  Article  7059: 
The  judges  of  the  district  courts  of  this  state 
shall  each  receive  a  salary  of  $3,600.00  a  year." 

And  appellant  further  alleged  that  this  de- 
feated bill  was  the  same  in  substance  as 
that  part  of  the  enacted  bill  which  relates 
to  the  salary  of  district  Judges. 

Appellant  also  alleged  that  the  entire  act  is 
void,  because  a  certified  copy  shows  that  the 
bill  passed  the  Senate  February  11,  1919,  by 
a  viva  voce  vote,  and  that  the  bill  was  amend- 
ed in  the  House  on  February  20,  1919,  and, 
further,  that  such  copy  shows  that  Senate 
BUI  No.  82  passed  the  House  of  Representa- 
tives February  26, 1919,  by  a  vote  of  76  yeas 
and  48  noes,  but  that  it  does  not  show  that 
said  amendment  was  concurred  in  by  the  Sen-' 
ate,  and  he  relies  upon  section  14,  article  4, 
of  the  Constitution  of  the  state  of  Texas, 
which  reads  as  foUows : 

"Every  bill  which  shall  have  passed  both 
houses  of  the  Legislature  shall  be  presented  to 
the  Governor  for  his  approval,"  etc. 

[1]  Plaintiff's  petition,  whUe  it  refers  to  a 
certified  copy  of  the  enacted  law,  does  not 
have  such  copy  attached,  and  his  petition 
does  not  further  state  what  such  copy  shows, 
but  the  defendant,  appellee  in  this  court, 
attached  to  his  answer  a  certified  copy  of 
the  enacted  law,  which  we  think  can  be 
considered  in  connection  with  and  in  aid 
of  appellant's  petition.  Lyon  v.  Logan,  63 
Tex.  524,  5  S.  W.  72,  2  Am.  St.  Rep.  511; 
Maryland  Casualty  Co.  v.  Hudgins,  97  Tex. 
128,  76  S.  W.  745,  64  L  R.  A.  349,  104  Am. 
St.  Rep.  857,  1  Ann.  Cas.  252.  This  copy  of 
the  bill  shows  that  it  was  signed  by  the  presi- 
dent of  the  Senate  and  the  Speaker  of  the 
House,  and  bears  the  following  indorsement: 

"Senate  Bill  No.  32  passed  the  Senate  Febru- 
ary 11th,  1919,  by  viva  voce  vote.  W.  E.  Conn, 
Secretary  of  the  Senate." 

And  also  the  following  indorsement: 

"SB  No.  32  Amended  in  the  House  February 
20th,  1919." 

And  also  the  following  indorsement: 

"Senate  Bill  No.  32,  passed  the  House  of 
Representatives  February  26th,  1919,  by  a  vote 
of  76  yeas  and  48  noes,  T.  B.  Bees,  Chief  Clerk 
House  of  Representatives." 
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And  also  the  following  indorsement: 

"Received  in  the  Executive  Office,  this  27th 
day  of  February,  1919,  at  three  o'clock  and 
fifteen  minutes  p.  m.  M.  Edmondson,  Assistant 
Private  Secretary." 

And  also  the  following  indorsement: 

"Approved,  March  8rd,  1919.  W.  P.  Hobby, 
Governor." 

And  also  the  following  indorsement: 

"Received  in  Department  of  State  this  4th 
day  of  March,  1919,  at  5  o'clock  and  15  min- 
utes, p.  m.  C.  D.  Mims,  Acting  Secretary  of 
State.    [Seal.]" 

The  petition  does  not  allege  that  the  Senate 
did  not  concur  in  the  House  amendment  to 
the  bUl,  nor  does  the  petition  state  that  the 
bUl  was  not  actually  authenticated  and  de- 
posited with  the  secretary  of  state,  as  re- 
quired by  the  Constitution. 

The  Hon.  V.  L.  Brooks,  special  district 
judge,  sustained  a  general  demurrer  to  the 
plaintiff's  petition,  and  ordered  same  dis- 
missed, holding  that  it  stated  nothing  which 
Invoked  the  jurisdiction  of  the  court. 

The  appellant  has  appealed  to  this  court, 
and  by  appropriate  assignments  of  error  chal- 
lenges the  action  of  the  district  judge. 

[2]  It  is  claimed  by  appellee  that  the  differ- 
ence of  $400  In  the  amount  of  salary  to  be 
paid  makes  the  two  bills  of  different  sub- 
stance within  the  meaning  of  the  Constitu- 
tion. If  there  had  been  only  a  difference  of 
SI  or  $10,  or  other  unsubstantial  amount,  we 
think  the  two  bills  would  have  been  of  the 
same  substance.  Without  stating  what  the 
members  of  this  court  think  about  the  alleged 
difference  of  $400,  it  may  be  conceded,  for 
purposes  of  this  opinion,  that  this  raises  a 
question  about  which  there  might  arise  a 
genuine  cleavage  of  opinion  In  the  minds  of  * 
reasonable  men;  but  if  this  difference  of  $400 
Is  such  as  to  cause  a  reasonable  divergence 
of  view,  then,  clearly,  if  the  members  of  the 
Legislature  thought  the  two  bills  were  not 
of  the  same  substance,  the  courts  ought  not 
to  Interfere,  even  if  in  any  event  they  have 
jurisdiction  to  do  so. 

We  might  content  ourselves  with  this  view 
of  the  case  by  proceeding  no  further,  but  on 
account  of  the  insistence  of  appellant  we  have 
concluded  to  briefly  discuss  the  case  upon 
the  hypothesis  that  plaintiff's  petition  upon 
Its  face  discloses  two  bills  of  the  same  sub- 
stance, and  If  so,  it  must  be  conceded  that 
the  case  of  Brewer  v.  Huntingdon,  86  Tenn. 
732,  9  S.  W.  160,  by  the  Supreme  Court  of 
Tennessee,  fully  sustains  appellant's  con- 
tention ;  and  It  would  appear  that  he  is  also 
sustained  by  the  reasoning  in  the  Texas  case 
of  Manor  Casino  v.  State,  34  S.  W.  769. 
But  this  case  is  clearly  opposed  by  the  later 
eases  of  Presidio  County  v.  City  National 
Bank,  20  Tex.  Civ.  App.  511,  44  S.  W.  1069, 
and  State  v.  Larkin,  41  Tex.  Civ.  App.  253, 
90  S.  W.  912,  and  several  other  Texas  cases. 
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In  view  of  the  fact  that  the  Supreme  Court 
refused  a  writ  of  error  in  each  of  the  two 
cases  last  mentioned,  we  think  we  are  Justi- 
fied in  assuming  that  the  latter  court  ap- 
proved the  conclusions  of  the  Courts  of  Civil 
Appeals  found  in  those  cases,  and  we  are 
wholly  unable  to  distinguish  in  principle  the 
reasoning  and  conclusions  found  in  those 
cases  from  the  claim  of  appelleeln  the  instant 
case  that  the  courts  are  powerless  to  Inquire 
into  this  question. 

[3]  Appellee  argues  that  the  Legislature 
has  found  as  a  fact  that  the  two  bills  were 
not  the  same  in  substance,  and,  as  above 
Indicated,  we  are  of  the  opinion  that  the 
Legislature  was  justified  in  so  finding;  but  if 
it  should  be  conceded  that  the  petition  shows 
two  bills  of  the  same  substance,  then  we 
think,  when  it  is  conceded  that  the  Legisla- 
ture was  lawfully  in  session  and  has  the 
Inherent  right  to  legislate  upon  the  question 
of  fixing  the  salaries  of  the  judges,  the  courts 
should  and  will  presume  that  the  Legislature, 
having  this  general  power  to  enact  the  law, 
had  not  previously  Incapacitated  itself  from 
so  doing,  and  they  will  not  suffer  this  pre- 
sumption to  be  rebutted. 

In  connection  with  this  subject,  it  will 
here  be  appropriate  to  consider  appellant's 
contention  that  the  entire  act  Is  void,  be- 
cause it  appears  that  the  original  Senate  Bill 
was  amended  In  the  House,  and  it  does  not 
appear  that  the  Senate  concurred  in  this 
amendment. 

[4]  As  the  act  appears  to  be  duly  authen- 
ticated according  to  required  standards,  the 
power  to  ascertain  and  decide  whether  the 
constitutional  demands  have  been  complied 
with  should  be  vested  In  the  Legislature  It- 
self ;  and,  when  it  appears  that  the  authentt- 
.  cation  and  promulgation  of  the  Legislative 
department  has  been  In  conformity  to  the 
Constitution,  the  great  weight  of  modern  au- 
thority, as  we  think,  Is  to  the  effect  that  the 
courts  will  not  permit  any  further  Inquiry 
into  the  matter.  Any  other  rule  would  invite 
Intolerable  results.  If  the  legislative  journals 
are  to  be  invoked  to  overturn  the  authen- 
ticated statute,  whether  the  journals  them- 
selves speak  the  truth  at  once  becomes  a 
pertinent  inquiry.  Charges  that  the  original 
journal  entries  are  incorrect,  through  error 
or  honest  mistake,  would  multiply,  to  say 
nothing  of  charges  that  the  original  entries 
themselves  had  been  falsified  or  changed. 
Upon  such  Issues  there  would  be  brought,  not 
only  the  fallibility  of  human  memory,  but  the 
sinister  testimony  of  the  designing  and  cor- 
rupt Who  would  pass  upon  these  issues? 
A  Judge,  or  a  judge  aided  by  a  jury,  in  the 
ascertainment  of  the  facts  from  which  a 
proper  legal  conclusion  Is  to  be  drawn.  Amid 
such  surroundings,  a  judge,  thus  aided,  could 
very  conscientiously  in  one  case  conclude  that 
a  statute  had  not  been  properly  passed,  and 
another  judge  In  another  case,  weighing  sub- 


stantially the  same  testimony,  could  honestly 
come  to  a  contrary  conclusion.  With  even 
such  a  possibility  confronting  us,  we  think 
it  better  to  adhere  to  the  long-honored  rule 
laid  down  by  the  English  courts  in  passing 
upon  acts  of  Parliament,  and  which  rule  has 
found  an  enduring  place  in  our  own  judicial 
structure.  Williams  v.  Taylor,  83  Tex.  667, 
19  S.  W.  156.  Under  the  authority  of  that 
case  alone,  we  would  feel  constrained  to  rule 
against  appellant 

The  cases  bearing  upon  both  sides  of  this 
proposition  are  collected  In  an  elaborate  note 
appended  to  the  case  of  A.,  T.  *  S.  F.  By.  Co. 
v.  State,  40  L.  B.  A.  (N.  S.)  1,  and  material 
can  there  be  gathered  for  an  endless  legal 
controversy.  It  would  be  an  Idle  and  fruit- 
less task  to  attempt  to  review  the  many  and 
conflicting  decisions,  and  we  -will  content 
ourselves  with  a  brief  quotation  from  only 
one  case  outside  of  our  own  Jurisdiction.  The 
following  from  the  case  of  Evans  v.  Browne, 
30  Ind.  514,  96  Am.  Dec.  710,  is  so  singular- 
ly appropriate  that  we  will  embody  it  in  this 
opinion.    It  was  there  said: 

"But  it  is  argued  that,  If  the  authenticated 
roll  is  conclusive  upon  the  courts,  then  less 
than  a  quorum  of  each  house  may,  by  the  aid 
of  corrupt  presiding  officers,  impose  laws  upon 
the  state  in  defiance  of  the  inhibition  of  the 
Constitution.  '  It  must  be  admitted  that  the  con- 
sequences stated  would  be  possible.  Public  au- 
thority and  political  power  must  of  necessity, 
be  confided  to  officers,  who,  being  human,  may 
violate  the  trust  reposed  hi  them.  This  per- 
haps cannot  be  avoided  absolutely.  But  it  ap- 
plies also  to  all  human  agencies.  It  is  not  fit 
that  the  judiciary  should  claim  for  itself  a 
purity  beyond  others;  nor  has  it  been  able  at 
all  times  with  truth  to  say  that  its  high  places 
have  not  been  disgraced.  The  framers  of  our 
government  have  not  constituted  it  with  the 
faculties  to  supervise  our  co-ordinate  depart- 
ments and  correct  or  prevent  abuses  of  their 
authority.'* 

We  think  the  true  and  correct  rule  Is  that 
in  passing  upon  the  validity  of  a  legislative 
act  the  courts  should  Inspect  the  completed 
work  and  deal  with  it  alone,  and,  if  this  is 
found  to  meet  the  constitutilonal  require- 
ments, they  are  not  permitted  to  Inquire 
whether  the  legislative  workmen  In  the  pro- 
cesses of  their  labors  assembled  Imperfect 
material,  employed  defective  tools,  or  worked 
during  forbidden  hours. 

Courts  In  various  jurisdictions  have  writ- 
ten much  upon  this  subject  but  ever  since 
the  cases  of  Pangborn  v.  Young,  32  N.  J.  Law, 
29,  and  Field  v.  Clark,  143  U.  S.  649,  12 
Sup.  Ct  495,  36  L.  Ed.  294,  were  delivered, 
most  of  what  has  been  said  has  been  com- 
mentary upon  the  reasoning  found  In  those 
cases. 

LB]  If  we  felt  inclined  to  do  otherwise, 
which  we  do  not  we  would  feel  constrained 
to  affirm  the  action  of  the  trial  court  upon 
the  authority  of  the  case  of  Williams  v.  Tay- 
lor alone;  and  if  we  were  in  doubt  about  the 
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correctness  of  our  conclusion.  It  would  be 
both  our  duty  and  pleasure  to  uphold  the  law. 
It  -would  be  our  duty  because  statutes  should 
not  be  annulled  by  the  courts  merely  because 
doubts  may  be  suggested  as  to  their  consti- 
tutionality, and  In  this  case  we  are  not  in 
doubt.  It  would  be  our  pleasure,  because  the 
particular  piece  of  legislation  under  review, 
If  It  does  not  do  full  justice  to  an  underpaid 
judiciary,  is  at  least  a  commendable  effort  to 
do  so. 

The  judgment  of  the  court  below  Is  af- 
firmed. 

Affirmed. 

SPELL,  Special  Chief  Justice,  and  MA- 
HAFFEY,  Special  Associate  Justice:  We  ful- 
ly concur  in  the  foregoing  opinion. 


BROWNING  ▼.  DOWELL.     (No.  2172.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Dec.  6,  1919.     Rehearing  Denied 

Jan.  8,  1920.) 

3L  Bbokebs  «=>40— Commissions  cannot  be 

RECOVERED  IN  THE  ABSENCE  OF  EMPLOYMENT 
BT  DEFENDANT. 

A  real  estate  broker  is  not  entitled  to  com- 
mission as  an  agent,  unless  he  has  been  em- 
ployed aa  such  by  the  person  against  whom  the 
commission  is  claimed. 

2.  Bbokebs  «j=»40  —  Evidence  insufficient 
to  show  that  bbokeb  was  be-bmfloted 
to  bell  defendant's  fabm. 
Where  defendant  had  listed  his  farm  with 
plaintiff,  a  broker,  for  sale,  but  had  subsequent- 
ly withdrawn  it,  that  the  broker  thereafter  met 
defendant  while  showing  another  farm  to  a  cus- 
tomer, introduced  the  customer  to  defendant, 
stating  that  if  the  farm  he  was  about  to  show 
did  not  suit  him  he  would  show  him  defendant's 
farm,  the  broker  having  asked  defendant  if 
his  farm  was  still  for  sale,  defendant  replying 
in  the  affirmative  and  telling  plaintiff  to  "bring 
him  on,"  such  facts  were  not  sufficient  to  sus- 
tain a  finding  that  he  was  re-employed ;  defend- 
ant having  sold  his  farm  to  such  customer  fol- 
lowing the  conversation. 

Appeal  from  Smith  County  Court;  W.  R. 
Castle,  Judge. 

Action  by  J.  D.  Dowell  against  B.  M. 
Browning.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Reversed  and  remanded. 

Johnson  ft  Edwards,  of  Tyler,  for  appel- 
lant 

Simpson,  Lasseter  ft  Gentry,  of  Tyler,  and 
E.  A.  Tharp,  of  Mineola,  for  appellee. 

HODGES,  J.  Dowell,  the  appellee,  sued 
and  recovered  a  judgment  against  Browning, 
the  appellant,  for  $300,  claimed  as  commis- 
sions for  selling  a  tract  of  land  belonging  to 
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the  latter.  Dowell  testified,  in  substance, 
that  he  resided  at  Mineola,  and  was  engaged 
In  the  real  estate  business.  In  April,  1917, 
Browning  listed  with  him  a  farm  situated 
near  Garden  Valley  in  Smith  county.  Fre- 
quently thereafter  Browning  was  in  his  of- 
fice, and  talked  with  him  regarding  the  farm, 
and  Insisting  that  a  sale  be  made;  that 
Browning  never  at  any  time  took  the  farm 
out  of  his  hands.  Some  time  in  January, 
1918,  W.  H.  Williamson  applied  to  the  ap- 
pellee to  purchase  a  farm.  Appellee,  after 
showing  him  farms  near  Mineola,  carried 
him  to  Garden  Valley  to  see  the  Harper 
place.  While  on  the  way  he  told  Williamson 
about  Browning's  farm,  and  stated  that  it 
could  be  purchased  for  $6,000.  When  they 
arrived  at  Garden  Valley  they  went  Into  a 
store  and  there  found  Browning.  Williamson 
and  Browning  were  introduced  by  the  appel- 
lee, who  then  asked  Browning  if  his  farm 
was  still  for  sale.  The  latter  replied  that  It 
was.  Appellee  then  said  to  Browning,  "I 
am  taking  Mr.  Williamson  to  look  at  the 
Harper  farm,  and  If  it  does  not  suit  him  I 
will  bring  him  back  to  look  at  his  (Brown- 
ing's) farm."  Browning  said,  "Bring  him 
on."  Appellee  then  carried  Williamson  to 
examine  the  Harper  farm.  He  then  brought 
him  on  to  Browning's  farm,  and  Williamson 
and  Browning  Inspected  the  land.  Witness 
further  testified: 

"Soon  after  arriving  home,  Browning  called 
me  to  one  side  and  says,  'We  have  traded,'  and 
asked  me  about  the  commission.  I  told  him 
my  commission  would  be  5  per  cent.  Browning 
said  he  would  not  pay  tfie  commission,  but 
would  give  me  $10.  I  refused  to  accept  same. 
Later  on,  while  we  were  there,  Browning  offered 
me  $25,  which  I  also  refused.  Later  on,  while 
Browning  and  Williamson  were  talking  there  in 
the  yard,  I  went  up  to  them  and  stated  to 
them,  'If  you  men  trade,  I  demand  my  com- 
mission.' " 

The  trade  was  concluded  between  Brown- 
ing and  Williamson,  but  Browning  refused 
to  pay  the  commission  claimed.  Browning 
testified  that  he  had  placed  his  land  in  the 
hands  of  the  appellee  for  sale,  but  had  later 
withdrawn  it  He  had  no  further  commu- 
nication with  the  appellee  until  In  January, 
1918,  when  they  met  at  Garden  Valley  acci- 
dentally. Dowell  at  that  meeting  said  to 
Williamson,  "Mr.  Browning  here  has  a  fine 
place  that  might  suit  you,"  and  then  asked 
him  (Browning)  if  he  would  sell  bis  place, 
to  which  he  (Browning)  replied,  "Yes ;  I  will 
sell  any  thing  I  have  If  I  can  get  my  price." 
Williamson  then  stated  that  they  were  go- 
ing to  look  at  another  place,  and  If  thar  did 
not  suit  they  would  return  and  look  at 
Browning's  place.  Later  In  the  day  they 
did  return.  Dowell  and  the  driver  went  Into 
the  house  to  a  fire,  and  he  and  Williamson 
inspected  the  farm.    They  had  about  agreed 
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on  a  trade  for  a  consideration  of  $6,000  when 
he  (Browning)  went  Into  the  house  where 
Dowell  was  and  told  him  they  had  about 
agreed,  but  before  trading  be  wanted  it  un- 
derstood that  he  was  not  to  pay  any  com- 
mission on  the  sale.  The  appellee  agreed  to 
this,,  and  stated  that  he  would  not  expect 
any  commission.  The  trade  was  then  closed. 
The  court  submitted  a  general  charge  to  the 
jury,  and  the  following  special  charge,  which 
Is  complained  of: 

"If  you  believe  that  the  conversation  of  Dow- 
ell and  Browning,  if  any,  their  conduct,  if  any, 
and  the  circumstances  of  the  transaction  show 
that  Browning  knew  that  the  services  of  Dowell 
were  offered  for  his  benefit  and  were  to  be  em- 
ployed in  his  behalf  and  were  being  offered  by 
Dowell  with  the  expectation  of  receiving  the 
usual  commission  for  them,  the  acceptance  by 
■aid  Browning  of  such  services  will  imply  an 
agreement  for  the  employment  of  the  said  Dow- 
ell and  to  pay  him  the  usual  commission  there- 
for; and,  If  yon  so  find,  you  will  find  for  the 
plaintiff  in  the  sum  of  $300." 

[1,2]  This  charge  was  objected  to  upon 
several  grounds.  We  think,  when  applied  to 
the  facts  of  this  case,  It  was  misleading. 
Dowell  is  not  entitled  to  a  commission  as  an 
agent  unless  he  had  been  employed  as  an 
agent  by  Browning.  Under  the  evidence  the 
jury  might  have  found  that  the  property  had 
been  taken  out  of  the  hands  of  Dowell  some 
time  before  this  transaction  occurred,  thus 
terminating  his  contract  of  employment.  If 
that  be  true,  the  facts,  even  as  detailed  by 
Dowell  himself,  are  Insufficient  to  sustain  a 
finding  that  he  was  re-employed  on  the  day 
{he  sale  to  Williamson  took  place.  Dunn  v. 
Price,  87  Tex.  318,  28  S.  W.  681.  The  appel- 
lee could  not  place  the  appellant,  without  his 
consent,  In  a  position  where  the  latter  would 
not  be  free  to  sell  his  land  to  any  prospec- 
tive purchaser  willing  to  buy  upon  his  terms. 
If  the  agency  of  Dowell  had  previously  been 
terminated,  as  claimed  by  Browning,  what 
the  former  thereafter  did  in  promoting  the 
sale  was  purely  voluntary.  The  mere  fact 
that  Browning  was  enabled  to  sell  his  land 
by  reason  of  the  services  of  Dowell  was  not 
sufficient  to  create  the  relation  of  principal 
and  agent.  We  think  the  case  should  be  re- 
versed, and  the  cause  remanded;  and  it  is 
accordingly  so  ordered. 


DAISY   v.   WALIi.     (No.  2160.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
Nov.  6,  1919.) 

Evidence  <g=»314(l)— Not  ebboneoublt  ad- 
mitted AS  HEAB8AY. 
Testimony  of  a  witness,  "I  was  not  present 
when  the  note  was  transferred  from  D.'s  at- 
torney to  Mrs.  W.  through  Q.,"  held  not  ob- 


jectionable as  hearsay,  as  it  could  not  reasona- 
bly be  thought  that  the  trial  court  gave  such 
testimony  any  other  probative  force  than  that 
"witness  was  not  present"  at  the  alleged  occur- 
rence. 

Appeal  from  District  Court,  Upshur  Coun- 
ty ;  J.  R.  Warren,  Judge. 

Suit  by  J.  W.  Wall  against  A.  L.  Dalby. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

T.  H.  Briggs  and  Stephens  &  Sanders,  all 
of  Gilmer,  for  appellant. 

G.'  Li.  Florence,  of  Gilmer,  and  Simpson, 
Lasseter  &  Gentry,  of  Tyler,  for  appellee. 

LEVY,  J.  The  appellee  brought  this  suit 
In  trespass  to  try  title  and  for  partition  of 
100  acres  of  land  of  the  John  Lowery  head- 
right.  The  trial  was  before  the  court  with- 
out n  jury,  and  the  judgment  awarded  the 
plaintiff  and  the  defendant  each  50  acres  of 
the  land,  charging  the  appellant's  portion  of 
the  land  with  a  lien  in  favor  of  the  appellee 
for  $67.50.  Partition  was  also  decreed.  It 
appears  from  the  record  that  the  appellant 
as  owner,  conveyed  the  100  acres  of  land  to 
J.  L.  Goodwin,  and  as  a  part  of  the  considera- 
tion executed  two  vendor's  lien  notes  each 
for  the  sum  of  $500.  Mrs.  M.  E.  White,  as 
holder  and  owner  of  the  first  one  of  the 
notes,  brought  suit  and  obtained  a  judgment 
of  foreclosure  of  the  lien.  Appellee  contend- 
ed in  the  trial  that  he  purchased  the  land  in 
controversy  at  sheriff's  sale  under  the  above 
judgment,  and  had  a  sheriff's  deed  to  him 
therefor.  The  appellant  claimed  title  by  rea- 
son of  a  reconveyance  of  the  land  from  J. 
L.  Goodwin  in  satisfaction  of  the  second 
vendor's  lien  note.  There  is  no  complaint 
on  appeal  respecting  the  judgment  or  the 
evidence.  The  assignments  are  predicated 
upon  errors  as  to  admission  and  rejection  of 
evidence.  The  witness  Goodwin  testifled  aa 
follows: 

"I  was  not  present  when  the  note  was  trans- 
ferred from  Dalby's  attorney  to  Mrs.  White 
through  George  Wright" 

The  objection  made  to  that  answer  Is  that 
it  assumes  that  the  note  was  transferred  to 
Mrs.  White,  and  was  hearsay.  It  is  thought 
that  the  words  "when  the  note  was  transfer- 
red from  Dalby's  attorney  to  Mrs.  White 
through  George  Wright"  were  Intended  to  be 
used  by  the  witness  only  to  identify  the  sup- 
posed occurrence  at  which  he  "was  not  pres- 
ent" It  Is  reasonably  thought  that  the  trial 
court  so  understood  the  answer  of  the  wit- 
ness, and  gave  it  only  that  probative  force 
that  the  witness  "was  not  present"  at  the 
alleged  occurrence.  Assignment  of  error  No. 
1  is  overruled.  The  second,  third,  and  fourth 
assignments  predicate  error  upon  the  admis- 
sion of  evidence.    It  is  thought  that  the  trial 
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court  did  not  err  in  admitting  the  evidence 
complained  of,  and  that  he  gave  the  answers 
of  the  witnesses  the  proper  probative  force. 
The  witnesses  intended  only  to  state  partic- 
ular facts  within  their  personal  knowledge, 
and  not  to  give  their  opinion  in  reference 
thereto.  The  fifth  assignment  is  based  upon 
the  particular  statements  of  the  witness 
Wright  as  to.  the  transaction  relative  to  the 
purchase  of  the  note  by  him  for  Mrs.  White. 
The  witness  was  Intending  to  state  only  the 
particular  facts  concerning  the  transaction. 
It  Is  concluded  that  the  assignment  should 
be  overruled.  The  sixth  and  seventh  assign- 
ments of  error  do  not,  It  Is  concluded,  pre- 
sent reversible  error. 
The  judgment  is  affirmed. 


STAMPS  v.  PLATT  et  aL     (No.  1046.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 
Jan.  22,  1920.) 

i.  Bills  and  rotes  <8=>132  —  Condition  or 

CLEARING    TITLE    TO    PREVENT    MATURITY    OF 
NOTE. 

Where  note  given  to  purchaser,  by  vendor 
and  another,  to  guarantee  vendor's  completing 
title,  provided  for  maturity  a  year  from  date, 
and  provided  that,  "if  title  is  cleared  on  or 
before"  such  due  date,  "this  note  becomes  null 
and  void,  otherwise  it  shall  remain  in  full  force 
and  effect,"  the  fact  that  there  was  on  such 
due  date  a  suit  pending  at  vendor's  expense 
to  clear  the  title  did  not  prevent  the  note  from 
maturing  at  such  date,  for  the  only  way  to 
avoid  its  payment  in  money  at  maturity  was  for 
the  vendor  to  clear  the  title  before  the  note's 
due  date. 

2.  Evidence  €=a448  —  Whebe  not  ambigu- 
ous,  NOTE  NOT  VARIABLE  BT  PAROL. 
Where  a  note  sued  on  is  not  ambiguous,  it 
cannot  be  varied  by  parol  evidence. 

8.  Guaranty  <S=»47— Note  guaranteeing  ti- 
tle MATURED  WHERE  TITLE  NOT  CLEARED, 
NOTWITHSTANDING  PENDING  ACTION  TO 
CLEAR  TITLE. 

Where  a  note  given  to  purchaser  by  vendor 
and  another,  to  guarantee  vendor's  completing 
title,  provided  for  maturity  a  year  from  date, 
and  provided  that,  "if  title  is  cleared  on  or  be- 
fore"  such  due  date,  "this  note  becomes  null 
and  void,  otherwise  it  shall  remain  in  full  force 
and  effect,"  if  such  note  be  deemed  a  contract 
of  guaranty,  it  matured  at  its  due  date,  where 
title  had  not  then  been  cleared,  although  there 
was  then  pending  an  action  to  clear  title  by  the 
vendor. 

Appeal  from  Freestone  County  Court;  G. 
W.  Fryer,  Judge. 

Suit  by  A.  D.  Stamps  against  T.  W.  Piatt 
and  another.  Judgment  for  defendants,  and 
plaintiff  appeals.  Reversed  and  rendered 
for  plaintiff. 
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A.  B.  Geppert,  of  Teague,  for  appellant 
Boyd  &  Bell,  of  Teague,  for  appellees. 

HARPER,  O.  J.  A.  D.  Stamp  brought  this 
suit  against  T.  W.  Piatt  and  W.  D.  Ander- 
son upon  the  following  instrument  in  writing: 

"[Revenue  Stamp.] 

"Streetman,  Texas,  May  17,  1915. 

"May  17,  1916,  after  date,  without  grace,  for 
value  received,  I,  we,  or  either  of  us  promise 
to  pay  to  A.  D.  Stamps,  at  Streetman,  Texas, 
three  hundred  and  thirty-eight  dollars  and 
eighty-five  cents,  with  interest  at  the  rate  of 
ten  per  cent,  per  annum  from  date,  until  paid 
and  ten  per  cent,  additional  on  amount  of 
principal  and  interest  unpaid  as  attorney's  fees, 
if  placed  in  the  hands  of  an  attorney  for  collec- 
tion. This  note  is  given  as  a  guaranty  to  A. 
D.  Stamps  that  T.  W.  Piatt  will  clear  title  on 
one  hundred  and  twenty  acres  of  Bishop  & 
Piatt  survey  conveyed  to  A.  D.  Stamps  by  T. 
W.  Piatt  and  wife  dated  September  8,  1915. 

"If  title  is  cleared  on  or  before  May  17,  1916, 
this  note  becomes  null  and  void;  otherwise,  it 
shall  remain  in  full  force  and  effect. 

"T.  W.  Piatt 
"W.  D.  Anderson." 

For  explanation  of  its  provisions,  etc., 
plaintiff  alleged: 

"That  prior  to  the  execution  of  the  note  de- 
fendant Piatt  sold  plaintiff  two  tracts  of  land 
by  deed  of  warranty;  that  because  of  defect 
in  title  plaintiff  refused  to  accept  the  deed; 
that  to  induce  plaintiff  to  accept  It  Piatt  ex- 
ecuted his  note  for  $315,  payable  to  plaintiff, 
secured  by  a  deed  of  trust  in  75  acres  of  land. 
Thereafter  Piatt  sold  this  land  to  one  Norman; 
that  to  adjust  matters  amicably  the  note  sued 
on  was  executed;  that  the  title  to  the  lands 
has  not  been  cleared  as  provided  in  the  note, 
nor  has  plaintiff  secured  possession." 

Defendants  answer  by  general  demurrer, 
general. denial,  and  specially  answer: 

That  "the  instrument  sued  on  it  not  a  promis- 
sory note,  nor  was  it  intended  as  such,  but  was 
executed  in  the  nature  of  a  bond  to  clear  title 
to  certain. lands,  and  that  time  is  not  the  es- 
sence thereof."  Further  that  the  title  to  the 
lands  is  clear;  that  a  good  and  merchantable 
title  was  conveyed  to  plaintiff,  Stamps;  that 
there  is  a  dispute  as  to  a  boundary  line  be- 
tween Stamps  and  one  Bigham;  that  a  suit  is 
pending  at  the  expense  of  defendant  Piatt; 
that  it  will  be  prosecuted  to  final  determina- 
tion by  defendant  Piatt.  Wherefore  this  suit 
is  prematurely  brought,  etc. 

Tried  before  the  court  without  a  Jury, 
and  judgment  entered  for  defendant  from 
which  plaintiff  (below)  appealed,  and  pre- 
sents one  assignment  of  error,  viz.:  The  un- 
contradicted evidence  is  that  the  note  sued 
upon  is  due  and  owing,  and  that  the  time 
stated  in  tie  note  is  the  essence  thereof. 
Appellee  has  filed  no  brief. 

[1,2]  The  note  sued  on,  copied  above, 
shows  that  it  was  executed  for  value  re- 
ceived by  defendants,  and  that  the  only  way 
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to  avoid  its  payment  In  money  at  maturity 
was  for  defendant  Piatt  to  dear  the  title 
to  the  land  before  maturity  which  has  not 
been  done.  The  Instrument  is  not  ambiguous, 
so  cannot  be  varied  by  parol  evidence.  Smith 
v.  Montgomery,  8  Tex.  199;  Hockmore  v. 
Davenport,  14  Tex.  602,  65  Am.  Dec.  132; 
Barnard  v.  Robertson,  29  S.  W.  697;  Bank 
v.  Fuller,  191  S.  W.  830;  Lea  veil  v.  Seale, 
45  S.  W.  171;  Riley  v.  Treanor,  25  S.  W. 
1054. 

[3]  But  the  court  heard  evidence,  and  it 
clearly  appears  therefrom  that  it  was  the 
understanding  of  the  parties  that  the  note 
was  collectable,  if  title  was  not  cleared  by 
the  time  fixed  by  the  writing.  So,  if  properly 
construed,  the  writing  being  a  contract  of 
guaranty,  it  had  matured  under  the  facts. 
Parker  v.  McKelvaln,  17  Tex.  158;  Johnson 
v.  Bailey,  79  Tex.  516, 15  S.  W.  499. 

For  the  reasons  indicated,  the  cause  Is 
reversed,  and  here  rendered  for  appellant 


ECHOLS  ▼.  MILLER  et  al     (No.  1559.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 
Jan.  14, 1920.) 

1.  Vendor  ahd  purchases  «=»303— Recovery 
on  breach  of  contract  conditioned  on 
offer  to  perform. 

In  order  for  vendor  to  recover  on  a  breach 
of  a  contract  to  purchase  land,  he  must  show 
that  he  performed,  or  offered  to  perform,  the 
obligations  imposed  by  the  contract  upon  him, 
provided  such  obligations  were  not  independent, 
or  some  other  valid  reason  for  the  failure  of  the 
plaintiff  to  perform,  or  offer  to  perform. 

2.  Contracts  <s=>173— Stipulations  presum- 
ed DEPENDENT. 

The  presumption  is  that  all  stipulations  in 
a  contract  are  dependent 

8.  Contracts  4=>173  —  Obligation  to  be 
subsequently  performed  independent. 
An  obligation  of  a  contract  may  be  held  to 
be  independent  if  a  time  is  fixed  in  th#  contract 
for  its  performance  which  is  subsequent  to  the 
time  fixed  for  the  performance  of  the  contract 
by  the  other  party. 

4.  Vendor  and  purchaser  «=»134(1)— Offer 
to  deliver  deed  not  offer  of  perform- 
ance where  taxes  unpaid. 
Under  a  contract  for  the  sale  of  land,  where 
the  vendor  agreed  to  pay  the  taxes  for  the  year 
1917,  vendor  did  not  offer  performance  by  ten- 
dering deed  without  offering  to  pay  the  amount 
of  the  taxes  for  1917,  where  the  taxes  were 
due  at  the  time  of  the  execution  of  the  contract 
and  tender  of  deed,  but  would  not  become  delin- 
quent until  thereafter;  the  mere  fact  that  the 
taxes  would  not  become  delinquent  and  penalty 
added  until  after  January  1,  1918,  under  Rev. 
St  1911,  arts.  7615,  7624,  not  being  sufficient 
to  rebut  presumption  that  provision  for  pay- 
ment of  taxes  was  a  dependent  obligation. 


5.  Vendor  and  purchaser  «=»144(1)— Reser- 
vation OF  RIGHT  BT  VENDEE  TO  PERFECT  TI- 
TLE DID  NOT  REQUIRE  PAYMENT  OF  TAXES 
AGREED  TO  BE  PAID  BY  VENDOR. 

A  reservation  in  a  contract  of  sale  of  land 
of  the  right  to  the  vendee  to  perfect  the  title  at 
the  vendor's  expense  conferred  a  privilege,  and 
did  not  impose  a  duty  on  the  vendee,  and  the 
vendee  had  the  right  to  refuse  a  tender  of  the 
deed,  where  taxes  for  the  year  were  not  paid  by 
the  vendor,  as  agreed. 

Appeal  from  District  Court,  Floyd  County ; 
R.  C.  Joiner,  Judge. 

.Action  by  R.  E.  Echols  against  Robert 
Miller  and  another.  From  an  adverse  Judg- 
ment, plaintiff  appeals.    Affirmed. 

A.  P.  McKlnnon  and  Kenneth  Bain,  both  of 
Floydada,  for  appellant 

B.  B.  Greenwood,  of  Breckenrldge,  for  ap- 
pellees. 

BOTCH,  J.  On  October  8, 1917,  appellant 
R.  E.  Echols,  entered  Into  a  contract  with 
the  appellee  Robert  Miller,  by  the  terms  of 
which  the  said  Echols  agreed  to  sell  to  the 
said  Miller  certain  land  In  Hale  county.  The 
contract  provided  that  the  vendee  should 
pay  for  said  land  the  sum  of  $8,000;  that  of 
this  amount  $500  was  deposited  with  the 
First  State  Bank  of  Floydada,  as  earnest 
money,  to  bind  the  trade  and  to  constitute 
part  of  the  cash  payment  upon  delivery  of 
deed;  that  a  further  payment  of  $1,500  was 
to  be  made  at  the  time  of  the  delivery  of  the 
deed  and  that  the  balance  of  the  considera- 
tion should  be  paid  by  the  assumption  of  cer- 
tain notes  outstanding  against  the  land,  and 
the  execution  and  delivery  by  the  said  Miller 
of  certain  other  notes  provided  for  in  the  con- 
tract These  provisions  of  the  contract  are 
followed  by  this  clause: 

"It  is  further  expressly  agreed  that  the  first 
party  [Echols]  shall,  within  fifteen  days  from 
this  date  furnish  complete  abstract,  showing 
good  merchantable  title  to  said  land,  and  ex- 
ecute or  cause  to  be  executed,  good  title  to 
second  party  [Miller];  and  second  party  shall, 
within  ten  days  after  such  abstract  is  furnished, 
pay  the  balance  of  said  cash  payment  and  ex- 
ecute said  notes,  and  if  he  shall  fail  or  refuse 
so  to  do,  then  said  earnest  money  is  forfeited 
to  first  party  as  liquidated  damages,  but  if  said 
title  should  not  be  good  and  merchantable,  then 
said  earnest  money  is  to  be  returned  to  second 
party  by  said  First  State  Bank.  Second  party, 
however,  reserves  the  right  to  perfect  the  title 
at  first  party's  expense.  All  taxes  due  up  to 
and  including  the  year  1917  to  be  paid  by  It  E. 
Echols." 

The  abstract  for  title  was  furnished  within 
due  time.  This  showed  that  the  taxes  for 
1917  were  not  paid,  but  otherwise  exhibited 
a  good  and  merchantable  title  in  favor  of  Ec- 
hols. The  attorneys  employed  by  the  vendee 
to  examine  the  title,  in  their  report  thereon, 
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called  attention  to  the  fact  that  the  said  ab- 
stract showed  that  such  taxes  were  not  paid, 
and  to  another  matter,  either  of  which  they  as- 
serted rendered  the  title  unmerchantable. 
We  need  not  go  into  the  details  of  the  other 
objection,  since  the  court  below  properly  held, 
we  think,  that  such  objection  was  untenable. 
The  appellant  thereafter,  without  payment  of 
said  taxes  for  1917,  tendered  to  the  appellee 
a  warranty  deed  for  the  land,  which  the  ap- 
pellee refused  to  accept  The  appellant  then 
filed  this  suit  against  the  said  Miller  and 
the  First  State  Bank,  to  recover  the  said  $500 
on  deposit  with  the  said  bank,  claiming  that 
he  was  entitled  to  said  sum  under  the  provi- 
sions of  the  said  contract  above  quoted.  The 
First  State  Bank  answered  that  it  held  said 
funds  in  readiness  to  pay  the  same  to  either 
of  the  parties  as  might  be  entitled  thereto 
under  the  judgment  of  the  court.  The  de- 
fendant Miller  answered  that  the  plaintiff 
was  not  entitled  to  recover  because  the.  plain- 
tiff had  not  tendered  such  title  as  he  had 
agreed  to  do,  but  the  same  was  defective  in 
the  two  particulars  pointed  out  in  the  opin- 
ion of  his  attorneys  already  referred  to.  The 
trial  was  had  before  the  court  without  a  jury, 
and  the  court,  after  finding  the  facts  substan- 
tially as  we  hare  stated  them,  concluded  as 
a  matter  of  law  that  the  plaintiff  was  not 
entitled  to  recover,  and  the  appellant  is  ap- 
pealing from  this  judgment. 

[1-4]  It  was  necessary  for  the  appellant, 
In  order  to  recover  on  a  breach  of  the  con- 
tract by  appellee,  to  show  that  he  had  per- 
formed, or  offered  to  perform,  the  obliga- 
tions imposed  by  this  contract  upon  him, 
provided,  of  course,  that  these  obligations 
were  not  independent,  or  some  other  valid 
reason  for  the  failure  of  the  plaintiff  to  per- 
form, or  offer  to  perform,  them  stated. 
Bowles  v.  Umberson,  101  S.  W.  842 ;  R.  0.  L. 
vol.  6,  p.  94a  The  presumption  is  that  all 
stipulations  in  a  contract  are  dependent.  R. 
C.  L.  voL  6,  pp.  860,  861;  0.  J.  vol.  13,  pp. 
5G7-571;  Clark  on  Contracts,  p.  450.  An  obli- 
gation may  be  held  to  be  independent  If  a  time 
is  fixed  in  the  contract  for  Its  performance, 
which  Is  subsequent  to  the  time  fixed  for  the 
performance  of  the  contract  by  the  other  par- 
ty. No  specific  time  is  fixed  by  the  terms  of 
this  contract  for  the  payment  of  the  taxes  for 
1917.  Said  taxes  were,  however,  due  at  the 
time  of  the  execution  of  the  contract  and 
tender  of  deed,  though  they  would  not  have 
become  delinquent  until  January  31,  191S. 
R.  S.  arts.  7615,  7624.  They  constituted  a 
lien  on  the  land,  and  to  that  extent  a  valid  ob- 
jection to  the  title.  Wright  v.  Bott,  163  S. 
W.  360,  S  13.  We  do  not  think  that  the  mere 
fact  that  the  taxes  would  not  become  de- 
linquent and  penalty  added  until  after  Jan- 
uary 31st  is  sufficient,  under  the  circum- 
stances, to  rebut  the  presumption  that  the 
provision  for  payment  of  taxes  is  a  depend- 
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ent  obligation.  We  think  the  contract  con- 
templated that  the  lien  created  by  reason  of 
the  unpaid  taxes  due  on  this  land  should  be 
removed  at  or  prior  to  the  time  of  the  con- 
summation of  the  contract  by  delivery  of 
the  deed  on  the  part  of  the  vendor  and  pay-- 
ment  of  the  balance  of  the  consideration  by 
the  vendee,  rather  than  that)  the  vendee  should 
accept  the  incumbered  title  with  no  security 
for  the  performance  of  the  vendor's  promise 
to  pay  the  taxes,  and  thus  remove  the  incum- 
brance other  than  the  mere  promise  on  the 
part  of  the  vendor  to  p?y  such  taxes.  The 
promise  is  therefore  not  independent,  and  it 
was  necessary  for  the  plaintiff,  before  he  could 
put  the  defendant  in  default,  to  show  that  he 
had  performed,  or  was  ready  to  perform,  this 
obligation. 

[6]  The  appellant  also  Insists  that,  under 
the  provisions  of  the  contract  which  reserved 
the  right  to  the  appellee  to  perfect  the  title 
at  appellant's  expense,  the  appellee  could 
have  paid  such  taxes  and  withheld  the 
amount  out  of  the  cash  payment,  and,  hav- 
ing such  right,  he  "ought  not  to  be  allowed 
to  refuse  to  consummate  the  deal  on  the 
ground  that  the  taxes  were  not  paid."  This 
provision  of  the  contract  conferred  a  privi- 
lege, and  did  not,  In  our  opinion,  impose  a 
duty  on  the  appellee,  and  the  appellant  can- 
not complain  that  the  appellee  did  not  exer- 
cise a  privilege  where  the  contract  imposed 
the  duty  upon  the  appellant. 

Under  the  findings  of  fact,  we  think  the 
trial  court  announced  the  correct  conclusion 
of  law,  and  the  judgment  will  be  affirmed. 


DUFUT  et  aL  v.  DICKS  et  al.    (No.  7770.) 

(Court  of  Civil  Appeals  of  Texaa    Galveston. 

Dec.  4,  1919.    Rehearing  Denied 

Jan.  8,  1920.) 

L  Adverse  possession  <J=»27— Running  or 

FIVE-TKAB  STATUTE  VESTS  TITLE. 

Evidence  of  the  possession  of  plaintiffs 
predecessors,  which  continued  under  color  of 
title  for  five  years  prior  to  the  suspension  of 
the  statute  on  January  28,  1861,  having  been 
accompanied  by  payment  of  taxes  on  the  land, 
held  to  show  adverse  possession. 

2.  Adverse    possession    €=71(2)— Husband 
and  wife  <8=s>194— Deed  sufficient  as  col- 
or of  title  though  wife  failed  to  ac- 
knowledge IT. 
Where  a  duly  recorded  deed  conveying  land 
was  signed  by  husband  and  wife,  though  it  did 
not  appear  that  the  wife  was  examined  privily 
and  apart  from  her  husband,  such  conveyance 
is  sufficient  color  of  title  to  support  a  claim  of 
title  by  limitations  under  the  five-year  statute, 
though  the  property  being  the  separate  prop- 
erty of  the  wife,  the  conveyance  was  void. 
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3.  Adverse  possession  «=»82— Necessity  or 

BBCOBDINO  A  DEED  TO  CLAIM  UNDEB  ITTK- 
YEAB  STATUTE. 

Where  one  claiming  under  color  of  title 
conveyed  the  land,  but  the  deed  to  the  grantee, 
who  was  placed  in  possession,  was  not  record- 
ed for  nearly  a  year,  the  failure  to  record  the 
deed  broke  the  chain  of  possession,  and  the 
grantor's  previous  possession  could  not  be 
counted  in  making  up  the  five-year  period, 
though  the  land  waa  shortly  thereafter  recon- 
veyed  to  him. 

4.  Advebse  possession  «=»82— Five  yeabs' 
possession  broken  by  failure  to  becord 
deed  not  continued  because  obantob 
besebved  lien. 

Where  the  grantee  of  one  who  entered  on 
land  under  color  of  title  and  held  possession 
for  some  time  failed  to  record  his  deed  for 
about  a  year,  the  continuity  of  possession  was 
broken  and  the  running  of  the  statute  stopped, 
even  though  the  grantor  had  a  vendor's  lien 
on  the  land  for  the  purchase  price,  and  it  was 
subsequently  reconveyed  to  him. 

Appeal  from  District  Court,  Anderson 
County;  John  S.  Prince,  Judge. 

Trespass  to  try  title  by  Mrs.  Georgia  K. 
Dicks  and  another  against  J.  A  Dupuy,  In- 
dividually, and  as  executor  of  the  will  of 
A.  G.  Dupuy.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

A.  G.  Greenwood,  of  Palestine,  for  appel- 
lant. 

Campbell  &  Sewell,  of  Palestine,  for  ap- 
pellees. 

PLEASANTS,  C.  J.  This  is  an  action  of 
trespass  to  try  title  brought  by  Mrs.  Georgia 
Kirksey  Dicks  against  appellant,  J.  A.  Dupuy, 
in  his  individual  capacity,  and  as  executor  of 
the  will  of  A  G.  Dupuy,  deceased.  The  land 
Involved  in  the  suit  is  a  tract  of  160  acres, 
a  part  of  the  Francis  Settle  league,  in  An- 
derson county,  and  known  and  designated  as 
lot  No.  7  in  the  partition  of  the  lands  on  said 
league  belonging  to  the  estate  of  Isaac  Kirk- 
sey, deceased,  as  shown  in  the  decree  parti- 
tioning said  lands  recorded  in  volume  J,  p. 
195,  of  the  Probate  Minutes  of  the  county 
court  of  Anderson  county.  In  addition  to 
the  usual  allegations  in  a  suit  of  trespass  to 
try  title  the  petition  alleges  title  in  plaintiff 
Mrs.  Dicks  under  the  three,  five,  and  ten  year 
statutes  of  limitation. 

The  defendant  answered  by  plea  of  not 
guilty  and  also  pleaded  the  statute  of  limita- 
tions of  five  years. 

The  trial  in  the  court  below  without  a 
Jury  resulted  in  a  Judgment  in  favor  of  plain- 
tiff for  the  land  in  controversy. 

It  was  agreed  upon  the  trial  that  on  March 
3»  1851,  the  title  to  the  land  in  controversy 
was  acquired  by  Ann  P.  Allbright  On  April 
4,  1851,  William  Allbright  and  his  said  wife, 
Ann,  conveyed  the  land  to  Isaac  Kirksey  for 


a  consideration  of  $4,605.  The  deed  convey- 
ing the  land  was  sufficient  in  all  respects, 
except  that  the  acknowledgement  of  Mrs. 
Allbright  was  defective  in  f«ning  to  recite 
that  she  was  examined  privily  and  apart' 
from  her  husband.  The  acknowledgment  of 
William  Allbright  was  in  proper  form.  This 
deed  was  recorded  in  the  deed  records  of 
Anderson  county  on  the  day  of  its  date. 

The  evidence  sustains  the  following  addi- 
tional conclusions  of  fact: 

"That  after  the  execution  and  delivery  of 
above  deed  Win.  Allbright  lived  until  December 
28,  1878,  on  which  date  he  died  five  miles  west 
of  Crockett,  in  Houston  county,  Tex.,  and  that 
Ann  P.  Allbright  died  in  Houston  county  on 
September  13,  1888. 

"That  Isaac  Kirksey  went  into  actual  posses- 
sion of  said  land  after  the  execution  of  said 
deed  and  cultivated  it  through  overseers  and 
his  sons,  which  occupancy  and  possession  was 
continuous  with  the  payment  of  taxes  for  about 
20  years,  and  that  this  occupancy  and  posses- 
sion was  adverse  to  every  one. 

"That  while  he  was  in  possession  thereof, 
in  the  fall  of  1856,  Dr.  J.  L  Kirksey,  for  his 
father,  Isaac  Kirksey,  paid  to  Mrs.  Ann  P. 
Allbright,  the  grantee  in  said  deed  $1,000  on 
the  purchase  money  for  said  land;  same  being 
the  last  payment  for  said  land.  At  that  time 
Mrs.  Allbright  lived  at  Alabama  crossing,  on 
Trinity  river,  ba  Houston  county,  and  that 
Houston  county  adjoins  for  many  miles  the 
southern  boundary  of  Anderson  county. 

"That  neither  Wm.  Allbright,  Ann  P.  All- 
bright,  or  any  of  their  heirs  have  ever  asserted 
title  or  claim  to  said  land  since  the  date  of 
said  deed,  April  4,  1851. 

"That  plaintiff  has  a  perfect  and  complete 
chain  of  title  regular  in  all  respects  from  and 
under  Isaac  Kirksey  and  paid  taxes  on  the  land 
from  1885  to  1890,  inclusive,  and  all  taxes 
are  shown  to  have  been  paid  thereon  prior  to 
1885,  but  the  tax  records  are  destroyed  and  it 
cannot  be  ascertained  therefrom  who  paid  the 
taxes  prior  to  1885. 

"That  on  August  30,  1910,  one  M.  B.  Mc- 
Kinzie executed  and  delivered  to  J.  A.  Wol- 
verton  an  instrument  by  which  he  bargained, 
sold,  quitclaimed,  and  released  unto  J.  A.  Wol- 
verton  all  his  right,  title,  interest,  and  estate 
in  the  land  sued  for,  with  a  habendum  clause 
as  follows:  To  have  and  to  hold  the-  above- 
described  premises  unto  the  said  J.  A.  Wolver- 
ton,  his  heirs  and  assigns  forever.' 

"Said  instrument  was  not  filed  for  record 
until  December  16,  1910. 

"That  J.  A.  Wolverton  went  into  possession 
of  the  land,  and  he,  Wolverton,  so  testified, 
under  the  instrument  from  McKinzie,  for  the 
sole  purpose  of  acquiring  title  by  limitation. 
That  both  McKinzie  and  Wolverton  were  tres- 
passers and  had  no  title  or  claim  of  title  or 
interest  whatsoever  in  and  to  the  land  and  were 
strangers  to  plaintiff's  title. 

"That  on  February  12,  1913,  J.  A.  Wolverton 
conveyed  by  general  warranty  deeds,  sufficient 
in  every  respect  to  convey  the  title  out  of 
Wolverton,  to  G.  R.  Hogg  120  acres,  and  to 
W.  W.  Webb  the  remaining  40  acres  of  the 
land  sued  for,  and  then  ceased  and  surrendered 
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his  occupancy,  possession,  and  claim  of  owner- 
ship to  the  lands,  and  testified  he  was  not 
claiming  same  after  his  deed  to  Hogg  and  Webb, 
and  Hogg  and  Webb  took  possession,  claiming 
the  land  under  the  deeds  from  Wolverton  and 
not  otherwise. 

"Neither  of  the  deeds  from  Wolverton  to 
Hogg  and  Webb  were  filed  for  record  until 
December  24,  1913. 

"Hat  the  character  of  the  possession  of 
Hogg  and  Webb  was  such  that  if  the  same  had 
continued  for  the  period  of  five  years  from  the 
date  of  the  recording  of  their  deeds  It  would 
have  met  the  requirements  of  the  five-year 
statute  of  limitation. 

"That  on  August  30,  1813,  Hogg  and  Webb, 
by  separate  general  warranty  deeds,  for  a  re- 
cited consideration  in  said  deeds,  respectively, 
of  $150  cash,  and  the  cancellation  of  a  $900 
note  of  each  of  them  given  to  Wolverton  for 
the  purchase  money  for  the  lands,  conveyed 
the  land  to  said  Wolverton. 

"Deeds  from  Hogg  and  Webb  to  Wolverton 
dated  August  30,  1913,  were  not  filed  for  record 
nor  recorded  in  the  deed  records  of  Anderson 
county,  where  the  land  is  located,  until  Decem- 
ber  24,   1913. 

"That  from  the  date  of  the  deeds  from  Hogg 
and  Webb  to  Wolverton,  above,  the  character 
of  Wolverton's  possession,  claim  of  title,  etc, 
was  such,  until  November  8,  1913,  that  if  con- 
tinued, with  payment  of  taxes,  for  a  period  of 
five  years  prior  to  the  tiling  of  this  suit  from 
the  date  of  the  recording  of  his  deed,  it  would 
have  been  sufficient  to  meet  the  requirements 
of  the  five-year  statute  of  limitation. 

"That  on  November  8,  1913,  J.  A.  Wolverton, 
by  general  warranty  deed,  but  which  was  not 
recorded  until  December  24, 1913,  conveyed  the 
land  sued  for  to  J.  A.  Dnpuy  and  M.  B.  Dupuy, 
executors  of  the  will  of  A.  6.  Dupuy,  deceased. 

"That  on  November  8,  1913,  defendant  took 
possession  of  the  land,  and  the  character  of 
his  possession,  occupancy,  and  claim  of  title 
was  such,  up  to  the  date  of  the  filing  of  this 
suit,  November  IB,  1916,  that  if  continued  for 
a  period  of  five  years  from  the  date  of  the 
recording  of  said  deed,  which  was  not  recorded 
until  December  24,  1913,  and  prior  to  the  filing 
of  this  suit,  it  would  have  been  sufficient  to 
meet  the  requirements  of  the  five-year  statute 
of  limitation." 

We  shall  dispose  of  the  questions  raised 
by  appellants  In  Inverse  order  to  that  In 
which  they  are  presented  in  the  brief,  and 
will  not  set  oat  the  several  assignments  of 
error,  nor  discuss  them  in  detail. 

[1]  We  agree  with  the  trial  Judge  that  the 
tacts  above"  stated  entitled  plaintiffs  to  a 
judgment  on  their  claim  of  title  by  limita- 
tion. 

The  evidence  is  sufficient  to  sustain  the 
finding  that  Isaac  Klrksey  took  possession 
of  the  land  after  his  purchase  from  William 
and  Ann  Allbright,  and  he  and  those  holding 
under  him  held  exclusive  adverse  possession, 
cultivating,  using,  and  enjoying  the  premises, 
and  paying  all  taxes  thereon,  for  more  than 
ten  years. 

Dr.  J.  E.  Klrksey,  son  of  Isaac  Klrksey, 
testified: 
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"My  father  put  negroes  on  part  of  the  land 
purchased  by  him  from  Wm.  Allbright  and 
wife,  Ann  P.  Allbright,  on  the  Francis  Bettlc 
league,  in  Anderson  county,  Tex.,  and  my 
brother,  Granville  Kirksey,  took  possession  of 
it  and  put  an  overseer  over  them  and  cultivat- 
ed same  until  October,  1855,  when  he  died.  I 
then  took  charge  of  it  and  controlled  it  until 
I  went  into  the  Confederate  army  in  June, 
1862;  then  my  brother,  Dr.  W.  S.  A.  Kirksey, 
took  charge  of  it  and  kept  it  until  1867,  when 
my  brother-in-law,  Dan  Bather,  took  charge 
of  it.  This  occupancy  was  continuous  with  the 
payment  of  taxes,  for  more  than  ten  years." 

This  testimony  is  uncontradicted,  and 
while  it  Is  not  definite  In  the  statement  of 
the  time  the  possession  began,  nor  as  to  the 
character  of  cultivation  and  use  of  the  land 
after  1855,  the  statement  does  show  with 
certainty  that  the  cultivation  of  the  land  by 
Isaac  Kirksey  began  prior  to  1855,  and  the 
reasonable  inference  from  the  witness'  state- 
ment that  after  Ms  father's  death  In  1855 
he  took  charge  and  controlled  the  property 
until  he  went  into  the  Confederate  army  in 
1862  is  that  he  continued  the  use  and  culti- 
vation of  the  land  which  had  been  begun 
prior  to  his  father's  death,  and  that  the  sub- 
sequent possession  and  occupancy  of  the 
property  by  bis  brother  and  brother-in-law 
was  of  the  same  character. 

This  possession  and  occupancy  of  the  land 
by  the  Klrkseys  having  covered  a  period  of 
five  consecutive  years  prior  to  the  suspension 
of  the  statute  on  January  28,  1861,  and  hav- 
ing been  accompanied  by  the  payment  of  tax- 
es on  the  land  and  under  a  deed  duly  record- 
ed, the  title  became  vested  In  the  Kirksey 
estate. 

[I]  We  think  the  recorded  deed  from  Wm. 
and  Ann  Allbright  was  such  a  duly  recorded 
deed  to  the  land  as  would  support  a  plea  of 
limitation  of  five  years.  It  was  in  all  re- 
spects a  sufficient  deed  and  acknowledgment 
as  to  Wm.  Allbright,  and  as  such  was  enti- 
tled to  registration.  It  does  recite,  for  the 
purpose  of  identifying  the  land  conveyed, 
that  it  was  a  portion  of  the  land  partitioned 
and  apportioned  by  the  county  court  of  Hous- 
ton county  to  the  said  Ann  Allbright,  late 
widow  of  Thomas  R.  Townsend,  and  deeded 
to  her  by  Wm.  Allbright,  administrator  of 
the  estate  of  said  Townsend,  by  deed  of  date 
March  3,  1851,  in  pursuance  of  an  order  of 
said  court  made  In  October,  1850.  It  is  not 
a  necessary  inference  from  this  recital  that 
the  land  was  the  separate  property  of  Ann 
Allbright  at  the  time  this  deed  was  made,  or 
that  It  was  her  homestead,  and  if  it  bad 
been  neither  the  deed  of  Wm.  Allbright  would 
have  passed  the  title. 

It  now  appears  that  It  was  the  separate 
property  of  the  wife  at  the  time  the  deed  was 
made,  and  her  acknowledgment  being  fatally 
defective  the  deed  was  void  and  passed  no 
title;    but  notwithstanding  this  fact,   such 
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deed  most  be-  held  sufficient  to  support  the 
plea  of  limitation. 

In  discussing  this  question  our  Supreme 
Court  In  the  case  of  Roseborougb  v.  Cook, 
106  Tex.  364, 194  S.  W.  131,  say: 

"It  is  thus  clear  that  a  deed  under  the  law 
governing  five  years'  limitation  has  a  character 
distinct  from  that  of  an  effectual  muniment  of 
title.  For  the  purpose  of  such  limitation  It 
performs  an  office  unrelated  to  title  and  al- 
though as  a  conveyance  of  title  it  may  be  futile. 
That  office  1b  simply  to  aid  the  possession  as 
a  means  of  notice  of  the  adverse  claim  to  the 
land.  The  law  of  limitation  of  actions  for  land 
is  founded  upon  notice.  The  title  by  limitation 
ripens,  primarily,  only  because,  in  such  manner 
and  for  such  period  of  time  as  the  different 
statutes  require,  notice  is  given  of  the  hostile 
claim.  Under  the  three-year  statute,  it  is  af- 
forded by  possession  under  title  •  or  color  of 
title.  Under  the  ten-year  statute,  simply  by 
possession.  And  under  the  five-year  statute 
it  is  given  by  possession,  the  payment  of  taxes, 
and  the  registration  of  a  naked  deed.  It  is 
not  the  character  of  the  deed  as  a  conveyance 
of  title  which,  under  the  five-year  statute, 
helps  to  put  limitation  in  motion.  It  assists 
the  operation  of  limitation  under  that  statute 
merely  because  of  the  notice  given  of  the  ad- 
verse claim  by  its  registration  as  an  instrument 
which  purport*  to  convey,  not  the  title,  but  the 
land." 

It  Is  not  essential  for  the  support  of  the 
plea  of  limitation  that  the  deed  under  which 
the  land  Is  claimed  and  held  should  in  fact 
convey  title;  all  that  Is  required  Is  an  in- 
strument In  the  form  of  a  deed  purporting 
to  convey  the  land,  and  not  void  upon  its 
face.  Wofford  v.  McKlnna,  28  Tex.  36,  76 
Am.  Dec  53;  Schleicher  v.  Gatlin,  85  Tex. 
270,  20  S.  W.  120. 

We  think  the  deed  In  question  meets  this 
requirement    Davis  v.  Howe,  213  S.  W.  609. 

(3]  The  trial  court  did  not  err  in  finding 
against  appellant  on  her  plea  of  limitation 
of  five  years.  The  availability  of  the  statute 
which  began  to  run  in  favor  of  Wolverton 
when,  he  recorded  his  deed  from  McKinzie  and 
took  possession  of  the  land  was  interrupted 
by  Hogg  and  Webb  allowing  their  deeds  from 
Wolverton  to  them  to  remain  unrecorded 
from  February  12,  1913,  to  December  24, 
1913,  and  was  again  interrupted  by  the  fail- 
ure of  Wolverton  to  record  the  deeds  from 
Hogg  and  Webb  reconveylng  the  land  to  him 
for  about  four  months  after  their  execution. 
Wolverton's  adverse  possession  did  not  be- 
gin until  August  30, 1910;  this  suit  was  filed 
in  1916,  and  In  order  to  get  five  years'  ad- 
verse possession  in  defendants  and  those  un- 
der whom  they  claim  Wolverton  and  Hogg 
and  Webb  must  have,  during  the  entire  time 
it  their  occupancy,  been  claiming  under  a 
recorded  deed. 


It  is  well  settled  law  that  title  cannot  be 
acquired  under  the  five-year  statute  of  limi- 
tation by  adverse  possession  unaccompanied 
by  a  recorded  deed  to  the  person  in  posses- 
sion and  claiming  the  land.  The  failure  of 
Hogg  and  Webb  to  record  their  deeds  from 
Wolverton  within  a  reasonable  time  after 
their  execution  destroyed  the  previous  ad- 
verse possession  of  Wolverton,  and  the  fail- 
ure of  Wolverton  to  record  his  deeds  of  re- 
conveyance to  him  from  Hogg  and  Webb 
within  a  reasonable  time  destroyed  the  pre- 
vious adverse  possession  of  his  said  grantors. 
Porter  v.  Chronister,  58  Tex.  55;  Cook  v. 
Dennis,  61  Tex.  248 ;  Gillum  v.  Fuqua,  61  S. 
W.  938;  Dunn  v.  Taylor,  147  S.  W.  311; 
Wm.  Cameron  &  Co.  v.  Collier,  153  S.  W. 
1178. 

[4]  Appellants'  contention  that  the  posses- 
sion of  Hogg  and  Webb  was  the  possession  of 
Wolverton  because  by  reversing  a  vendor's 
lien  In  his  deed  to  them  the  superior  title 
remained  in  Wolverton,  and  that  Hogg  and 
Webb  were  holding  under  and  for  him,  and, 
his  deed  being  duly  recorded,  be  was  entitled 
under  the  five-year  statute  to  the  benefit  of 
their  possession,  cannot  be  sustained.  The 
superior  title,  remaining  in  Wolverton  by 
reason  of  his  retention  of  the  vendor's  Hen, 
was  superior  only  for  the  purpose  and  to  the 
extent  of  protecting  him  in  the  payment  of 
the  purchase  money,  and  could  be  asserted 
for  no  other  purpose,  and  only  in  event  of 
the  failure  of  his  vendees  to  pay  the  pur- 
chase money.  After  he  conveyed  the  land 
to  them  he  could  not  be  regarded  as  its  own- 
er so  long  as  the  unpaid  purchase  money 
was  undue,  nor  until  he  had  exercised  his 
right  to  cancel  the  contract  of  sale.  He  did 
not  claim  to  own  the  land  during  the  time 
it  was  held  by  Hogg  and  Webb.   He  testified: 

"After  I  sold  the  land  to  Hogg  and  Webb  on 
February  12,  1913,  they  went  into  possession 
under  deeds  from  me  and  held  such  possession 
for  themselves  and  claimed  the  land  as  their 
own  and  were  not  holding  it  for  me  up  to 
August  30, 1913,  when  they  conveyed  it  back  to 
me. 

"I  was  not  claiming  the  title  to  the  land 
while  Hogg  and  Webb  were  in  possession  of  it, 
from  the  time  I  made  the  deeds  to  them  on 
February  12, 1913,  up  to  August  30, 1913,  when 
they  conveyed  the  land   back   to  me." 

If  we  are  correct  In  the  conclusions  above 
stated  upon  the  issues  of  limitation  raised  by 
the  record,  the  other  questions  presented  be- 
come immaterial  and  need  not  be 'discussed. 

We  have  considered  each  of  appellants'  as- 
signments of  error,  and  in  our  opinion  none 
of  them  should  be  sustained.  It  follows  that 
the  judgment  of  the  trial  court  should  be 
affirmed ;  and  it  has  been  so  ordered. 

Affirmed. 
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TRAVELERS'   INS.  CO.   OF  HARTFORD, 
CONN.,  t.  SCOTT  et  al.    (No.  9186.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

Nov.  29,   1919.     Rehearing  Denied 

Jan.  10,  1920.) 


1.  Insurance  <fc=>535— Condition  in  employ- 

IB8'  LIABILITY  POLICY  REQUIRING  NOTICE  OF 
ACCIDENT  TO   INSURER  VALID. 

In  absence  of  statutory  inhibition,  conditions 
in  employers'  liability  policies  requiring  that 
immediate  written  notice  of  an  accident  be  giv- 
en to  insurer  with  the  fullest  information  ob- 
tainable are  valid. 

2.  Insurance  <8=»146(3)  —  Insurance  con- 
tracts  CONSTRUED   AGAINST  INSURER. 

Generally,  in  construing  contracts  of  insur- 
ance as  in  construing  other  contracts,  condi- 
tions are  to  be  taken  most  strongly  against  the 
writer  of  the  policy. 

8.  Contracts  <8=»147(3)  —  Construction  ac- 
cording to  intention  of  parties. 
A  contract  must  be  construed  as  a  whole, 
and  be  given  a  construction,  if  it  can  be  rea- 
sonably done  from  the  terms  used  and  from 
the  instrument  as  a  whole,  that  will  give  ef- 
fect to  the  manifest  intention  of  the  parties. 

4.  Insurance   «=»539(3)— "Immediate   writ- 
ten notice"  of  accident  requires  notice 
within  reasonable  time  after  accident. 
Under  employers'  liability  policy  requiring 
"immediate  written  notice"  of  "accident"  to  in- 
surer with  the  fullest  information  obtainable, 
recovery  could  not  be  had  where  notice  was  not 
given  until  17  months  after  accident,  though  it 
was  given  at  the  time  of  service  of  citation  in 
employe's   action  for   damages;    such   stipula- 
tion requiring  reasonably  early  notice  after  the 
accident,  not  after  action  for  injuries  has  been 
instituted. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Im- 
mediate Notice.] 

6.  Insurance  4t=»534— Stipulation  in  em- 
ployers' LIABILITY  POLICY  AS  TO  NOTICE  OF 
ACCIDENT  TO  INSURER  VALID. 
Stipulation  in  employers'  liability  policy  re- 
quiring that  immediate  written  notice  of  ac- 
cident be  given  to  insurer  is  not  void  under 
Rev.  St.  1911,  art.  5714,  providing  that  stipu- 
lation in  contract  requiring  notice  to  be  given 
of  "any  claim  for  damages  as  a  condition  pre- 
cedent to  the  right  to  sue  thereon"  to  be  rea- 
sonable, and  that  any  stipulation  fixing  the 
time  within  which  such  notice  shall  be  given 
at  a  less  period  than  90  days  shall  be  void; 
such  statute  having  no  application  to  such  stip- 
ulation as  to  notice  of  an  accident. 

6.  Statutes  <S=»239  — To  be  strictly  con- 
strued WHEN  IN  DEROGATION  OF  COMMON- 
LAW    RIGHT   TO    FREELY   CONTRACT. 

Rev.  St  1911,  |  5714,  providing  that  stip- 
ulation in  contract  requiring  notice  to  be  given 
of  any  claim  for  damages  shall  be  void  unless 
reasonable,  and  that  any  stipulation  fixing  time 
at  a  lesser  period  than  90  days  shall  be  void, 
is  restrictive  and  in  derogation  of  the  common- 
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law  right  to  freely  contract,  and  therefore  Is  to 
be  strictly  construed. 

7.  Pleading  «=»422— Failure  to  verify  an- 
swer WAIVED  BY  FAILURE  TO  OBJECT  TO  EVI- 
DENCE. 

In  action  on  employers'  liability  policy, 
where  answer  set  up  failure  of  insured  to  give 
insurer  notice  of  the  accident  as  required  by 
the  policy,  defendant's  failure  to  verify  answer 
under  Rev.  St.  1911,  art.  5714,  providing  that 
it  shall  be  presumed  that  such  notice  has  been 
given  unless  want  of  notice  is  especially  plead- 
ed under  oath,  was  waived  by  plaintiff  by  fail- 
ure to  object  to  evidence  as  to  such  want  of 
notice. 


8.  Insurance  ♦=»612(2)— Long  delay  in  giv- 
ing INSURER  NOTICE  OF  ACCIDENT  TO  EM- 
PLOYE PRECLUDES  RECOVERY  ON  LIABILITY 
POLICY. 

Under  employers'  liability  policy  requiring 
immediate  written  notice  of  accident,  failure 
to  give  insurer  notice  of  accident  until  17 
months  after  it  occurred  was  fatal  to  recovery 
on  policy  regardless  of  whether  insurer  was 
prejudiced  by  such  delay ;  such  notice  within  a 
reasonable  time  being  a  condition  precedent  to 
recovery  on  policy. 

9.  Principal  and  agent  «=»177(8>— Author- 
ized EMPLOYES'  KNOWLEDGE  OF  ACCIDENT  TO 
EMPLOYE  IMPUTABLE  TO  EMPLOYER,  REQUIR- 
ED TO  GIVE  INSURER  NOTICE  OF  ACCIDENT 
UNDER  EMPLOYERS'  LIABILITY  POLICY. 

Employer's  failure  to  give  insurer  "immedi- 
ate written  notice"  of  accident  to  employe1  re- 
quired by  employers'  liability  policy  was  fatal 
to  recovery  under  policy  regardless  of  whether 
employer  had  actual  notice  of  accident,  where 
his  authorized  servants  and  employes  had  actual 
knowledge  thereof;  such  knowledge  being  im- 
putable to  employer. 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;  R.  E.  L.  Roy,  Judge. 

Suit  by  Mrs.  Elizabeth  Scott  and  others 
against  the  Travelers'  Insurance  Company  of 
Hartford,  Conn.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Reversed  and  rendered. 

Thompson,  Knight,  Baker  ft  Harris,  of  Dal- 
las, for  appellant 

Miller  ft  Miller,  of  Ft  Worth,  for  appel- 
lees. 

CONNER,  C.  J.  This  suit  was  Instituted  In 
the  district  court  of  Tarrant  county  on  May 
31, 1918,  by  the  appellees,  as  independent  ex? 
ecutors  of  the  will  of  Wlnfleld  Scott  deceas- 
ed, against  the  appellant,  to  recover  upon  a 
certain  policy  of  insurance  held  by  Wlnfleld 
Scott  In  his  lifetime. 

The  plaintiffs  alleged,  in  substance,  that 
on  October  15,  1910,  the  appellant  company, 
In  consideration  of  a  premium  to  it  then  paid, 
executed  and  delivered  to  the  deceased,  Win- 
field  Scott  its  policy  of  insurance  of  that 
date,  by  the  terms  of  which  it  agreed  and 
bound  itself  to  indemnify  the  said  Scott  In 
the  sum  of  $5,000  against  loss  by  reason  of 
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the  liability  Imposed  upon  bim  by  law  for 
damages  on  account  of  personal  Injuries  're- 
ceived by  persons  In  consequence  of  the  neg- 
ligence of  the  said  Wlnfleld  Scott,  his  serv- 
ants, agents,  and  employes,  In  the  operation 
of  a  cotton  gin  In  the  town  of  Itasca,  Tex^ 
from  August  12, 1910,  to  August  12, 1911,  and 
at  its  own  costs  to  defend  suits  against  him 
for  such  damages. 

It  was  further  alleged  that  on  September 
17,  1910,  while  said  policy  was  In  full  force 
and  effect,  Mrs.  H.  T.  Shine,  a  resident  of 
Itasca,  Tex.,  claimed  to  have  received  serious 
personal  injuries  In  consequence  of  the  neg- 
ligence of  the  said  Wlnfleld  Scott,  now  de- 
ceased, his  agents,  servants,  and  employes, 
in  and  about  the  operation  of  said  gin,  and 
thereafter,  In  the  month  of  March,  1912,  the 
said  Mrs.  Shine  brought  suit  in  the  proper 
district  court  against  appellees,  as  independ- 
ent executors  of  the  will  of  the  said  Winfleld 
Scott,  deceased,  to  recover  damages  on  ac- 
count of  personal  Injuries;  that  in  the  month 
of  November  thereafter  said  suit  came  on  for 
trial,  and  before  a  jury  of  12  men  the  trial 
resulted  in  a  judgment  In  favor  of  Mrs.  Shine 
and  against  the  appellees,  In  their  represent- 
ative capacities  as  independent  executors,  In 
the  sum  of  $8,500,  with  interest  thereon  from 
that  date  until  paid  at  the  rate  of  6  per  cent 
per  annum  and  for  costs.  It  was  further  al- 
leged that  upon  appeal  duly  prosecuted  from 
said  judgment  the  judgment  was  affirmed,- 
and  that  appellees  on  the  1st  day  of  May, 
1918,  were  compelled  and  did  pay  said  judg- 
ment In  favor  of  Mrs.  Shine. 

It  was  further  alleged  that  due  demand 
had  been  made  for  the  payment  of  said  pol- 
icy, and  prayer  was  for  judgment  for  $5,000, 
with  interest  from  May  1,  1918,  and  for  $200 
costs,  and  for  $750  attorney's  fees  paid,  and 
for  all  costs  of  suit 

The  appellant  company  answered  by  gen- 
eral demurrer  and  general  denial  and  spe- 
cially pleaded  that  the  policy  contained, 
among  others,  the  following  conditions: 

"(D)  The  assured,  upon  the  occurrence  of  an 
accident,  shall  give  immediate  written  notice 
thereof  to  the  company,  or  to  its  duly  author- 
ized agent,  with  the  fullest  information  obtain- 
able. Be  shall  give  like  notice  with  full  par- 
ticulars of  any  claim  made  on  account  of  such 
accident  If  thereafter  any  suit  is  brought 
against  the  assured,  he  shall  immediately  for- 
ward to  the  company  every  summons  or  other 
process  served  upon  him.  The  assured,  when 
requested  by  the  company,  shall  aid  in  effect- 
ing settlements,  securing  evidence,  the  attend- 
ance of  witnesses,  and  in  prosecuting  appeals. 
The  assured  shall  not  voluntarily  assume  any 
liability,  settle  any  claim,  or  incur  any  ex- 
pense, except  at  his  own  cost  or  interfere  in 
any  negotiation  for  settlement  or  legal  proceed- 
ing without  the  consent  of  the  company  previ- 
ously given  in  writing." 

It  was  further  alleged  that  the  condition 
quoted  was  material;    that  It  was  of  the 


essence  of  the  contract  between  the  company 
and  Wlnfleld  Scott,  and  was  a  condition  pre- 
cedent to  the  right  of  said  Scott  or  of  his  ex- 
ecutors, to  recover  against  defendant;  that, 
under  the  policy  of  Insurance  declared  upon 
by  plaintiffs  and  under  the  condition  above 
specified,  the  assured  obligated  himself  to 
notify  the  defendant  company,  or  some  of 
Its  duly  authorized  agents,  of  the  accident 
of  which  plaintiff  herein  complains,  and  upon 
the  occurrence  of  an  accident  to  give  Im- 
mediate notice  thereof  to  the  company  or  to 
Its  duly  authorized  agent  with  the  fullest 
information  obtainable,  and  to  give  like 
notice,  with  full  particulars  of  any  claim 
made  on  account  of  each  accident;  that  not- 
withstanding such  duty  and  obligation,  the 
:  assured  did  not  give  the  defendant  company, 
!  or  its  duly  authorized  agent  Immediate  writ- 
>  ten  notice  of  the  accident  in  which  Mrs.  Shine 
was  Injured,  or  of  the  claim  she  made  against 
Winfleld  Scott;  that  the  assured  did  not  give 
the  defendant  company  any  notice  whatever 
of  the  accident  In  which  Mrs.  Shine  was  In- 
jured until  March,  1912,  more  than  17  months 
after  the  accident  notwithstanding  the  fact 
that  the  defendant  his  secretary,  manager, 
agents,  and  employes,  had  notice  and  knowl- 
edge of  the  accident  In  which  Mrs.  Shine  was 
Injured  and  of  the  injuries  to  her,  and  not- 
withstanding they  acquired  such  knowledge 
and  notice  shortly  after  such  accident  It 
was  further  alleged  that  by  reason  of  such 
failure  to  give  the  defendant  notice  the  de- 
fendant company  was  denied  the  right  and 
privilege: 

(a)  To  investigate  the  circumstances  of  the 
accident  while  the  matter  was  yet  fresh  in 
the  minds  of  the  witnesses. 

(b)  To  settle  the  case  promptly  before  plain- 
tiff had  employed  attorneys  or  Incurred  ex- 
pense, if  after  such  Investigation  such  settle- 
ment should  be  deemed  advisable  by  the  de- 
fendant company. 

(c)  To  promptly  Investigate  the  facts  of 
the  case  and  secure  and  preserve  testimony 
by  which  such  case  could  be  successfully  de- 
fended. 

(d)  To  investigate  the  facts  of  the  case  and 
secure  and  preserve  testimony  for  future  de- 
fense, while  the  facts  and  witnesses  were 
available  and  accessible.  In  this  connection 
defendant  alleges  that  parties  known  to  have 
witnessed  said  accident  died  between  the  oc- 
currence of  said  accident  and  the  notice  to 
this  defendant. 

(e)  To  investigate  the  nature,  character, 
and  extent  of  the  injuries,  If  any,  suffered 
by  Mrs  H.  T.  Shine  while  said  facts  were 
fresh  In  the  minds  of  parties  familiar  there- 
with and  to  preserve  such  testimony  for  the 
defense  of  said  case. 

Upon  the  trial  of  the  case  the  court 
charged  peremptorily  in  appellees'  favor,  and 
In  obedience  to  such  peremptory  instruction 
verdict  was  returned  In  appellees'  favor  for 
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15,000  with  Interest  thereon  from  May  9, 
1918,  to  date  of  trial  at  &  per  cent  per  annum, 
aggregating  $125,  together  with  $750  attor- 
ney's fees  paid  by  appellees,  and  costs  paid 
by  appellees,  aggregating  $124.  In  accord- 
ance with  the  verdict,  judgment  on  the  same 
day  was  rendered  in  appellees'  favor  for  the 
sum  of  -$5,999.60,  with  interest  from  that 
date  at  the  rate  of  6  per  cent  per  annum 
on  til  paid  and  all  costs  of  the  suit.  From 
the  Judgment  so  rendered,  the  Insurance  com- 
pany has  duly  prosecuted  this  appeal. 

The  evidence  shows  without  dispute  that 
notice  was  not  given  to  the  appellant  com- 
pany, nor  to  any  of  its  authorized  agents, 
of  the  accident  to  Mrs,  Shine  which  occurred 
in  September,  1910,  or  of  the  claim  made  by 
her  on  account  thereof  until  the  Institution 
of  the  suit  by  Mrs.  Shine  against  the  execu- 
tors of  the  estate  of  Wlnfleld  Scott  in  March, 
1912. 

The  view  of  the  trial  court  upon  the  ques- 
tion was  thus  presented  In  his  peremptory  in- 
struction, to  Wit: 

"Gentlemen  of  the  jury,  the  court  being  of 
the  opinion  that  the  policy  herein  sued  upon 
did  not  require  notice  of  the  accident  until  a 
claim  thereunder  for  damages  was  made,  and 
the  testimony  shoving  without  contradiction 
that  notice  of  such  accident  was  given  to  the 
defendant  two  days  after  service  of  citation 
upon  plaintiffs,  you  are  instructed  that  such 
notice  was  in  compliance  with  the  policy,  and 
you  will  return  a  verdict  as  follows,  to  wit,'' 
etc. 

[1-1]  The  charge  was  duly  excepted  to,  and 
assignments  of  error  and  propositions  there- 
under here  raise  the  only  directly  vital  ques- 
tion presented  In  this  appeal,  that  Is:  Was 
notice  of  the  accident  to  Mrs.  Shine,  as  pro- 
vided in  condition  D  of  the  policy,  upon  which 
appellees  sued,  necessary  to  the  appellees' 
recovery?  Without  stopping  to  discuss  the 
precise  nature  of  such  a  condition,  we  think 
it  most  be  held  that,  in  the  absence  of  some 
statutory  Inhibition,  conditions  of  the  kind 
are  upheld.  It  Is  true  the  general  rule  of 
construction  of  contracts  of  insurance,  as 
of  other  contracts,  Is  that  the  conditions  are 
to  be  taken  most  strongly  against  the  writer 
of  the  policy ;  yet  it  is  nevertheless  true  that 
a  contract  must  be  construed  as  a  whole  and' 
be  given  a  construction,  If  It  can  be  reason- 
ably done  from  the  terms  used  and  from  the 
Instrument  as  a  whole,  that  will  give  effect 
to  the  manifest  Intent  of  the  parties.  The 
Supreme  Court  of  the  United  States,  In  the 
case  of  Imperial  Fire  Ins.  Co.  v.  County  of 
Coos,  151  TJ.  S.  452,  14  Sup.  Ct  379,  38  L.  Ed. 
231,  thus  declares  the  rule: 

"Contracts  of  insurance  are  contracts  of  in- 
demnity upon  the  terms  and  conditions  speci- 
fied in  the  policy  or  policies,  embodying  the 
agreement  of  the  parties.  For  a  comparatively 
■mall  consideration  the  insurer  undertakes  to 
guaranty  the  insured  against  loss  or  damage 


upon  the  terms  and  conditions  agreed  upon, 
and  upon  no  other,  and  when  called  upon  to 
pay,  in  case  of  loss,  the  insurer  therefore  may 
justly  insist  upon  the  fulfillment  of  these  terms.  , 
If  the  insured  cannot  bring  himself  within  the 
conditions  of  the  policy,  he  is  not  entitled  to 
recover  for  the  loss.  The  terms  of  the  policy 
constitute  the  measure  of  the  insurer's  liabil- 
ity, and  in  order  to  recover  the  assured  must 
show  himself  within  those  terms;  and,  if  it 
appears  that  the  contract  has  been  terminated 
by  the  violation  on  the  part  of  the  assured  of 
its  conditions,  then  there  can  be  no  right  of 
recovery.  The  compliance  of  the  assured  with 
the  terms  of  the  contract  is  a  condition  pre- 
cedent to  the  right  of  recovery.  If  the  assured 
has  violated  or  failed  to  perform  the  conditions 
of  the  contract,  and,  such  violation  or  want  of 
performance  has  not  been  waived  by  the  in- 
surer, then  the  assured  cannot  recover.  It 
is  immaterial  to  consider  the  reasons  for  the 
conditions  or  provisions  on  which  the  contract 
is  made  to  terminate,  or  any  other  provision 
of  the  policy  which  has  been  accepted  and 
agreed  upon.  It  is  enough  that  the  parties 
have  made  certain  terms  conditions  on  which 
their  contract  shall  continue  or  terminate.  The 
courts  may  not  make  a  contract  for  the  par- 
ties. Their  function  and  duty  consist  simply 
in  enforcing  and  carrying  out  the  one  actually 
made.'* 

The  author  of  Cooley's  Briefs  on  the  Law 
of  Insurance,  voL  2,  p.  1483,  after  referring 
to  the  general  rule  that  contracts  of  Insur- 
ance are  to  be  strictly  construed  In  favor  of 
the  Insured,  further  says  that  the  principles 
do  no^— 

"affect  the  general  rule  that  contracts  of  in- 
surance are  to  be  construed  as  other  contracts. 
All  parts  of  the  contract  are  to  be  taken  to- 
gether, and  such  meaning  shall  be  given  to 
them  as  will  carry  out  and  effectuate  to  the  full- 
est extent  the  intention  of  the  parties.  No  por- 
tion of  the  policy  will  receive  such  a  construc- 
tion as  will  tend  to  defeat  the  obvious  general 
purpose  of  the  parties  entering  into  the  con- 
tract." 

This  author  further  says  on  the  same  page: 

"The  courts  may  not  make  a  contract  for  the 
parties.  Their  function  and  duty  consist  simply 
in  enforcing  and  carrying  out  the  one  actually 
made;  and  though,  where  two  constructions 
are  permissible,  the  one  will  be  followed  which 
is  most  favorable  to  the  insured,  yet  the  con- 
tract must  be  construed  according  to  the  ordi- 
nary sense  and  meanings  of  the  terms  used. 
If  the  insured  cannot  bring  himself  within  the 
conditions  of  the  policy,  he  is  not  entitled  to  re- 
cover for  the  loss." 

In  view  of  these  principles  of  construction, 
we  wish  to  call  attention  to  several  other  pro- 
visions of  the  policy  sued  upon.  It  Is  express- 
ly provided  that  "this  agreement  [the  policy] 
Is  subject  to  the  following  conditions." 
Thereupon  followed  conditions  A,  B,  C,  and 
D,  hereinbefore  quoted,  and  F.  Condition  F 
thus  reads: 

"(F)  If  the  limitation  of  time  for  notice  of 
accident   or   for   any   legal    proceeding    herein 
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contained  la  at  variance  with'  any  specific  stat- 
utory provision  in  relation  thereto,  in  force  in 
the  state  in  which  the  business  operations  here- 
in described  are  conducted,  such  specific  stat- 
utory provision  shall  supersede  any  such  con- 
dition in  this  contract  inconsistent  therewith." 

The  policy  also  has  the  following  farther 
Indorsement: 

"Red  Seal:  An  imperative  condition  of  this 
policy  is  that  accident  be  reported  immedi- 
ately." 

[4]  In  the  light  of  these  provisions  as  a 
whole,  it  cannot  be  fairly  contended  that  it 
was  not  the  purpose  of  both  the  assured  and 
the  insurer  to  require  reasonably  early  notice 
to  the  insurance  company  of  any  accident 
because  of  which  a  liability  for  damages  on 
Winfield  Scott's  part  should  occur.  Such  Is 
undoubtedly  the  plain  meaning  of  the  terms 
used,  and  we  do  not  feel  at  liberty  to  say  that 
notice  of  the  accident  and  claim  made  by  Mrs. 
Shine  some  17  months  after  the  accident  at 
the  time  of  the  institution  of  her  suit  against 
the  executors  of  the  estate  of  Winfield  Scott 
was  a  compliance  with  the  terms  of  the  policy 
or  a  fulfillment  of  the  intention  of  the  parties 
to  the  contract  as  ruled  by  the  trial  court 
The  terms  of  condition  D  were  that  the  as- 
sured upon  the  occurrence  of  an  accident 
should  give  immediate  written  notice  thereof 
with  the  fullest  information  obtainable;  that 
he  should  also  give  like  notice  with  full  par- 
ticulars of  any  claim  made  on  account  of 
the  accident,  and  should  also  thereafter,  If 
suit  be  brought  against  the  assured,  give 
notice  thereof  to  the  company,  thus  separat- 
ing and  making  distinct  each  requirement. 
That  the  requirements  were  important  and 
material  to  the  company  seems  manifest,  and 
appellant  has  cited  numerous  authorities  up- 
holding the  validity  of  such  provisions.  Thus 
in  the  case  of  Hefner  v.  Fidelity  &  Casualty 
Co.,  160  S.  W.  330,  by  one  of  our  own  courts 
of  Civil  Appeals,  it  was  held  that: 

"A  delay  of  ten  months  in  giving  an  accident 
insurance  company  notice  of  an  accident  is  un- 
reasonable per  se,  under  a  clause  of  the  policy 
requiring  notice  to  be  given  as  soon  as  may  be 
reasonably  possible." 

"Compliance  with  the  requirement  of  an  ac- 
cident insurance  policy  that  notice  be  given  as 
soon  as  may  be  reasonably  possible  is  a  condi- 
tion precedent  to  recovery  under  the  policy." 

"The  fact  that  physicians  who  attended  a  per- 
son accidentally  injured  attributed  his  condition 
to  disease,  and  not  to  the  accident,  does  not 
excuse  a  failure  to  give  the  company  notice  of 
the  accident  as  soon  as  reasonably  possible,  as 
required  by  the  policy." 

In  the  case  of  United  States  Fidelity  &  C. 
Co.  v.  Carmichael,  195  Mo.  App.  93,  190  S.  W. 
648,  the  Court  of  Appeals  of  Missouri  held 
that: 

"A  provision  for  notice  of  accidents  in  an 
employer's  liability  policy  is  of  the  essence  of 
the  contract,  and  a  breach  of  such  provision  by 


the  assured  would  prevent  a  recovery  under  the 
policy  on  the'  ground  of  nonperformance  of  a 
condition  precedent,  although  the  policy  con- 
tains no  stipulation  for  forfeiture." 

In  the  case  of  Foster  v.  Fidelity  &  O.  Co., 

99  Wis.  447,  75  N.  W.  69,  40  L  R.  A  833, 
by  the  Supreme  Court  of  Wisconsin,  it  is  said: 

"The  policy  provides  that  immediate  written 
notice  must  be  given  to  the  company  of  any 
accident  or  injury  for  which  a  claim  is  to  be 
made,  with  full  particulars  thereof.  This  was 
a  condition  precedent  to  a  recovery.  The  word 
'immediately,'  in  this  connection,  means  such 
convenient  time  as  was  reasonably  necessary 
under  the  circumstances  to  do  the  thing  re- 
quired. »  •  •  Where  the  facts  are  uncer- 
tain or  disputed,  and  the  inference  is  doubtful, 
the  question  whether  timely  notice  was  given 
is  for  the  jury  under  proper  instructions; 
but,  where  the  facts  are  not  in  dispute,  and  the 
inferences  are  certain,  it  is  a  question  of  law 
for  the  court." 

We  will  not  quote  from  other  cases,  but 
the  following  decisions  are  to  the  same  gener- 
al effect:  Phoenix  Cotton  Oil  Co.  v.  Indemni- 
ty Co.,  140  Tenn.  438,  205  S.  W.  128;  Walsh 
v.  Church,  173  S.  W.  241;  Hatch  v.  U.  S. 
Casualty  Co.,  197  Mass.  101,  83  N.  E.  398,  14 
L.  R.  A.  (N.  S.)  503,  125  Am.  St  Rep.  332, 14 
Ann.  Cas.  290;  Travelers'  Ins.  Co.  v.  Nax, 
142  Fed.  653,  73  O.  O.  A.  649;  Sherwood  Ice 
Co.  v.  U.  S.  Casualty  Co.,  40  R.  I.  268,  100 
Atl.  572;  Jefferson  Realty  Co.  v.  Employers' 
Liability  Assur.  Co.,  149  Ky.  741,  149  S.  W. 
1011;  Hagstrom  v.  Am.  Fid.  Co.,  137  Minn. 
391,  163  N.  W.  670;  Anoka  Lumber  Co.  v. 
Fid.  &  O.  Co.,  63  Minn.  288,  65  N.  W.  353,  30 
L.  R.  A.  689;  Travelers'  Ins.  Co.  v.  Myers,  62 
Ohio  St  529,  57  N.  E.  458,  49  L.  R.  A.  760; 
Rooney  v.  Maryland  Casualty  Co.,  184  Mass. 
26,  67  N.  E.  882 ;  Mining  Co.  v.  Casualty  Co., 
36  Wash.  46,  78  Pac.  135,  67  L.  R.  A.  275; 
Telephone  Oo.  v.  Casualty  Co.,  86  Minn.  467, 
90  N.  Wl  1110;   Veneer  Co.  v.  Accident  Co., 

100  Wis.  378,  75  N.  W.  996;  In  re  Coleman's 
Depositories,  Ltd.,  2  K.  B.  798;  Assurance 
Corp.  v.  Light  &  Power  Co.,  28  Ind.  App.  437, 
83  N.  EL  54;  Accident  Co.  v.  Slwy,  85  Ind. 
App.  340,  68  N.  E.  481;  Myers  v.  Casualty 
Co.,  123  Mo.  App.  682,  101  g.  W.  124 ;  Natl. 
Construction  Co.  v.  Travelers'  Ins.  Co.,  176 
Mass.  121,  57  N.  E.  350 ;  Melcher  v.  Ocean 
Accident  Co.,  175  App.  Div.  77,  161  N.  T. 
Supp.  586;  Mfg.  Co.  v.  Travelers*  Ins.  Co., 
171  Mass.  357,  50  N.  B.  516 ;  Paper  Box  Co. 
v.  Life  Ins.  Co.,  170  Mo.  App.  361,  156  S.  W. 
740;  CM.  Saving  Bank  v.  Am.  Surety  Co. 
(O.  O.)  87  Fed.  118;  Fid.  &  Deposit  Co.  v. 
Courtney,  186  U.  S.  342,  22  Sup.  Ot.  833,  46 
L.  Ed.  1193. 

We  are  of  the  opinion  that  the  decisions 
from  which  we  have  quoted  and  those  cited 
present  the  view  of  the  great  weight  of  au- 
thority. Indeed,  appellees  do  not  seem  to 
controvert  the  views  thus  far  expressed. 
They  insist  however,  that  the  clause  in  the 
contract  sued  upon  requiring  immediate  writ- 
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ten  notice  of  any  accident  to  the  Insurance 
company  Is  absolutely  void  by  virtue  of  ar- 
ticle 5714  of  the  Revised  Statutes  of  Texas 
1911.    This  article  thus  reads: 

"No  stipulation  in  any  contract  requiring  no- 
tice to  be  given  of  any  daim  for  damages  as 
a  condition  precedent  to  the  right  to  sue 
thereon  shall  ever  be  valid,  unless  such  stip- 
ulation is  reasonable;  and  any  such  stipula- 
tion fixing  the  time  within  which  such  notice 
shall  be  given  at  a  less  period  than  ninety 
days  shall  be  void,  and,  when  any  such  notice 
is  required,  the  game  may  be  given  to  the  near- 
est or  to  any  other  convenient  local  agent  of 
the  company  requiring  the  same;  provided, 
that  no  stipulation  in  any  contract  between  a 
person,  corporation  or  receiver  operating  rail- 
road, or  street  railway,  or  internrban  railroad. 
and  an  employe  or  servant  requiring  notice  of 
a  daim  by  an  employe1  of  servant  for  damages 
for  injury  received  to  the  person,  or  by  a  hus- 
band, wife,  father,  mother,  child  or  children 
of  a  deceased  employe  for  his  or  her  death, 
caused  by  negligence  as  a  condition  precedent 
to  liability,  shall  ever  be  valid.  In  any  suit 
brought  under  this-  and  the  preceding  article 
it  shall  be  presumed  that  notice  has  been  given, 
unless  the  want  of  notice  is  especially  pleaded 
under  oath." 

[I,  I]  We  very  gravely  doubt  the  applica- 
tion of  this  statute  to  the  particular  question 
before  us.  It  is  evident  that  the  statute  is 
restrictive  and  in  derogation  of  the  common- 
law  right  to  freely  contract,  and  therefore, 
under  well-settled  rules,  to  be  construed 
strictly.  So  construing  the  statute,  it  is  to 
be  noted  that  the  stipulation  to  which  the 
statute  is  directed  relates  to  "any  claim  for 
damages,"  and  makes  no  direct  reference  to 
the  question  of  requiring  notice  of  an  "acci- 
dent." It  is  to  be  farther  noted,  as  a  neces- 
sary implication  from  tbe  reading,  that  the 
statute  recognizes  the  right  of  the  parties  to 
make  such  a  stipulation  as  may  be  reason- 
able, condemning  only  such  stipulations  as 
may  be  unreasonable,  and  as  may  fix  the 
time  at  which  the  notice  shall  be  given  at 
less  than  90  days,  and  stipulations  between 
railroads  and  those  who  may  claim  damages 
by  reason  of  injuries  to  railroad  employes. 
Appellees  cite  in  support  of  their  contention 
several  cases,  but  an  examination  of  those 
cases  will,  we  think,  show  that  they  are  dis- 
tinguishable in  important  particulars.  Here, 
as  has  already  been  observed,  the  stipula- 
tions of  the  contract  are  not  in  the  conjunc- 
tive form,  having  been  made  distinct  and 
separable,  as  in  their  very  nature  they  are 
distinct  and  separable.  The  Inducements  re- 
quiring notice  of  the  accident  and  the  induce- 
ments prompting  a  requirement  of  notice  for 
damage  may  be  readily  apprehended.  In 
this  connection  we  desire  to  note  specially 
that  the  indemnifying  contract  under  consid- 
eration, in  tbe  language  of  paragraph  1  of  the 
policy,  is  "against  loss  by  reason  of  the  lia- 
bility imposed  upon  him  (Scott)  by  law  for 
damages  ou  account  of  such  Injuries."    An- 


other paragraph  of  the  policy  reeds  that  "no 
action  shall  lie  against  tbe  company  to  recov- 
er for  any  loss  under  paragraph  1,  foregoing, 
unless  it  shall  be  brought  by  the  assured  for 
loss  actually  sustained  and  paid  by  him  in 
money  in  satisfaction  of  a  judgment  after 
trial  of  tbe  Issue."  It  Is  thus  seen  that  the 
contract  does  not  purport  to  Indemnify  Scott 
against  liability.  As  between  Scott  and  the 
company  there  could  be  no  claim  of  dam- 
ages within  the  meaning  of  article  6714  of 
the  statutes,  which  we  quoted,  upon  the 
mere  happening  of  the  accident  to  Mrs. 
Shine.  Nor  would  such  liability  on  the  part 
of  the  company'  under  the  policy  arise  upon 
the  making  of  the  claim  for  damages  by  Mrs. 
Shine  against  Scott  So  that,  as  stated  be- 
fore, we  gravely  doubt  whether  tbe  statute 
Invoked  has  application  to  the  particular 
question  now  before  us.  If  not,  we  think  it 
can  scarcely  be  gainsaid  that  the  stipulation 
In  the  contract  under  cpnsideration  requiring 
notice  must  be  given  the  effect  of  at  least  re- 
quiring notice  of  the  accident  to  Mrs.  Shine 
within  a  reasonable  time. 

But  if  we  should  disregard  the  question  of 
whether  the  statute  has  proper  application, 
we  yet  think  this  case,  by  Its  circumstances, 
has  been  taken  out  of  the  statutes  and  Is  dis- 
tinguishable from  all  other  cases  cited  in  be- 
half of  appellees.  We  have  quoted  hereinbe- 
fore both  condition  D,  requiring  immediate 
notice,  and  condition  F.  By  a  reading  of 
condition  F  it  will  be  seen  that  the  contract 
plainly  contemplates  that  the  requirement 
for  Immediate  notice  might  be  In  conflict 
with  some  statutory  provision  on  the  subject, 
and  it  was  therefore  provided  that  in  that 
event  such  statutory  provision  should  "super- 
sede" any  condition  in  the  contract  inconsist- 
ent therewith.  Among  others,  Mr.  Webster 
gives  the  following  definitions  of  the  word 
"supersede": 

"To  take  the  place  of  as  by  reason  of  superior 
worth,  appropriateness,  efficiency,  or  right;  re- 
placing, displacing,  supplanting;  to  put  some- 
thing in  the  place  of,"  etc. 

These  definitions  are  in  accord  with  defini- 
tions given  in  other  authorities  so  far  as  we 
have  examined  them,  and  lead  to  the  conclu- 
sion that,  if  condition  D,  requiring  immedi- 
ate notice  of  an  accident,  is  in  fact  in  conflict 
with  the  article  of  the  statute  Invoked  In  be- 
half of  appellees,  then  condition  F  of  the  in- 
demnifying contract  will  have  the  effect  of 
substituting  the  statute  as  to  time  of  notice, 
and  that,  construing  tbe  contract  as  a  whole 
and  both  conditions  D  and  F  together,  It 
should  be  held  that  tbe  Indemnifying  con- 
tract required  of  the  assured,  Wlnfleld  Scott, 
to  give  reasonable  notice  of  the  accident  to 
Mrs.  Shine,  together  with  the  fullest  infor- 
mation obtainable  within  a  reasonable  time, 
or  at  least  earlier  than  notice  was  actually 
given. 
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Appellees  further  Insist  that — 

"Appellant  cannot  urge  that  notice  was  not 
given  as  required  in  the  policy,  because  the  want 
of  notice  was  not  specially  pleaded  under  oath 
by  it,  and,  unless  such  want  of  notice  is  spe- 
cially pleaded  under  oath,  it  is  presumed  that 
notice  is  given." 

Appellant  fully  and  sufficiently  pleaded, 
among  other  things,  want  of  notice  of  the  ac- 
cident to  Mrs.  Shine,  as  provided  in  the  poli- 
cy, but  did  not  verify  the  plea,  and  the  stat- 
ute already  quoted  and  invoked  by  appellees 
(article  5714)  does  provide  in  its  conclusion 
that— 

"In  any  suit  brought  under  this  and  the  pre- 
ceding article  it  shall  be  presumed  that  notice 
has  been  given,  unless  the  want  of  notice  is 
especially  pleaded  under  oath." 

It  Is  not  perfectly  apparent  that  this  suit 
was  brought  under  either  article  of  the  stat- 
ute referred  to,  but '  several  similar  cases 
have  been  cited  and  may  be  found  to  the  ef- 
fect that  such  plea,  unverified,  does  not  raise 
the  issue.  We  have  not  been  able  to  deter- 
mine the  precise  circumstances  of  the  several 
cases,  but  do  note  that  in  the  case  chiefly  re- 
lied upon  by  appellees,  viz.  North  American 
Accident  Ins.  Go.  v.  Miller,  193  S.  W.  750,  by 
the  Court  of  Appeals  at  AmariUo,  that  court 
said  on  this  subject: 

"We  regard  the  failure  to  plead  under  oath, 
want  of  notice,  and  failure  to  prove  that  no 
notice  was  in  fact  received  raises  the  presump- 
tion that  notice  had  been  given  as  required  by 
the  policy." 

[7]  The  effect  of  the  conclusion  thus  given 
was  merely  to  enable  the  plaintiff  in  the  suit 
to  avoid  the  necessity  of  affirmatively  show- 
ing a  compliance  on  his  part  with  that  con- 
dition in  his  policy,  it  appearing  that  the 
plea  of  want  of  notice  was  unverified,  and 
that  there  was  no  proof  of  a  want  of  notice 
on  the  part  of  the  defendant  company;  in 
other  words,  neither  the  statute  nor  the  de- 
cision to  which  we  refer  makes  the  presump- 
tion announced  by  the  statute  conclusive. 
The  provision  requiring  verification  is  for  the 
benefit  of  the  plaintiff;  it  having  been  held 
in  a  line  of  cases  which  we  need  not  stop  to 
cite  that  to  warrant  a  recovery  the  burden 
was  upon  the  plaintiff  suing  upon  the  policy 
containing  conditions  precedent  to  show  that 
he  hafl  fully  complied  with  all  of  such  con- 
ditions. We  know  of  no  reason,  therefore, 
why  a  want  of  verification  may  not  be  waiv- 
ed by  plaintiff,  and  in  this  case  we  think 
such  want  of  verification  was  In  fact  waived. 
As  stated,  defendant  fully  pleaded  want  of 
notice  of  the  accident,  and  no  exception  to 
the  sufficiency  of  such  plea  appears  to  have 
been  presented.  The  defendant  offered  full 
evidence  of  the  fact,  which  is  undisputed, 
that  it  did  not  receive  any  character  of  no- 
tice of  the  accident  to  Mrs.  Shine  until  the 


institution  of  her  suit  about  17  months  after- 
wards, and  it  does  not  appear  that  any  ob- 
jection whatever  was  made  to  this  evidence. 
Under  such  circumstances;  we  think  the  ob- 
jection that  the  plea  was  not  verified  comes 
too  late.  To  hold,  otherwise,  as  it  seems  to 
us,  is  to  enable  a  litigant  to  obtain  an  unfair 
advantage  and  to  deprive  his  adversary  of  a 
substantial  right  because  of  a  probable  inad- 
vertence and  error  purely  formal  and  techni- 
cal in  character  in  no  way  related  to  the  real 
merits  of  the  case.  It  cannot  be  doubted,  we 
think,  that  had  objection  been  to  a  want  of 
verification  of  the  defendant's  plea,  such 
formal  defect  would  have  been  immediately 
corrected  by  a  proper  oath.  And  many  cases 
might  be  cited  where  verified  pleadings  are 
required  by  statute  and  in  which  a  want  of 
verification  has  been  disregarded  on  the 
ground  of  its  waiver.  See,  on  the  subject, 
Wilkinson  v.  Lyon,  207  S.  W.  638,  and  cases 
therein  cited.  See,  also,  cases  in  illustration 
cited  in  note  54,  p.  271  and  following,  of  40 
Oyc. 

[S]  Appellees'  further  contention  that  no- 
tice of  the  accident  "at  the  time  of  service 
of  citation  upon  the  appellees  is  a  full  compli- 
ance with  the  provisions  requiring  notice" 
cannot,  we  think,  be  sustained  under  the 
terms  of  the  contract  As  already  noted,  the 
terms  of  the  contract  were  specifically  and 
separately  stated  that  notice  was  to  be  given 
not  only  of  the  accident,  but  also  of  the  claim 
for  damages  and  of  the  Institution  of  the 
suit,  and  we  do  not  feel  at  liberty  to  hold 
that  a  compliance  with  one  of  the  conditions 
is  a  sufficient  compliance  with  all  others. 
Nor  do  we  think  that  it  can  be  said  under 
the  circumstances  of  this  case  that  appel- 
lant's defense  of  a  want  of  notice  of  the  ac- 
cident is  unavailing  on  the  ground  that  it 
does  not  appear  that  the  company  has  suffer- 
ed any  loss  or  injury  by  reason  of  the  delay. 
As  will  be  found  by  an  examination  of  the 
cases  that  we  have  already  cited,  many  of 
the  authorities  treat  stipulations  of  the  char- 
acter in  question  as  conditions  precedent  to 
the  plaintiff's  right  of  recovery,  and  article 
5714,  already  quoted,  seems  also  to  classify 
conditions  of  the  kind  as  conditions  preced- 
ent. If  so,  an  inquiry  as  to  whether  a  fail- 
ure to  comply  with  the  stipulation  resulted 
in  injury  is  immaterial.  But  whether  such 
stipulations  be  regarded  as  conditions  pre- 
cedent or  as  promissory  warranties  in  the  na- 
ture of  conditions  precedent,  the  insurer  has 
contracted  for  their  fulfillment,  and  in  this 
case,  If  It  was  necessary  to  inquire  whether 
appellant  suffered  Injury  because  of  the  fail- 
ure to  receive  notice  of  the  accident  to  Mrs. 
Sbine,  we  yet  would  be  unable  to  say  from 
the  evidence  that  no  Injury  followed.  It  was 
shown  in  the  evidence  that  immediately  after 
appellant  received  notice  of  the  accident  it 
instituted  an  inquiry.  It  was  found,  among 
other  things,  that  the  only  eyewitness  to  the 
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accident  In  the  employ  of  the  company  died  I  for  a  peremptory  Instruction  In  Its  favor, 
some  six  months  after  the  accident  and  be- 1  and  that  for  such  errors  the  judgment  below 


fore  notice  of  the  accident  was  given  to  ap- 
pellant. It  does  not  appear  that  any  other 
witness  was  found  with  such  knowledge  and 
distinct  recollection  as  would  have  tended  to 
defeat  the  claim  of  Mrs.  Shine.  It  would  be 
mere  speculation,  therefore,  to  say  that  noth- 
ing beneficial  to  appellant  in  providing 
against  a  possible  liability  could  have  been 
developed  by  a  reasonably  early  notice  of  the 
accident  as  stipulated  in  the  policy. 

[I]  Nor  can  we  adopt  appellees'  further 
and  final  condition  that  the  stipulation  as  to 
notice  under  consideration  cannot  be  given 
effect  for  the  reason  that  the  record  fails  to 
show  that  knowledge  of  the  accident  had 
been  brought  home  to  Wlnfleld  Scott  during 
his  lifetime,  or  to  the  executors  of  his  estate, 
the  appellees  herein,  until  the  institution  of 
the  suit  by  Mrs.  Shine.  It  is  to  be  observed 
that  under  the  terms  of  the  policy  Wlnfleld 
Scott  assumed  the  obligation  of  giving  imme- 
diate written  notice  of  any  accident  out  of 
which  liability  on  the  part  of  the  company 
could  grow,  and  the  suit  of  Mrs.  Shine  was 
founded  upon  allegations  that  his  servants 
and  employes  were  guilty  of  negligence 
which,  in  the  nature  of  things,  must  soon 
have  been  brought  home  to  the  knowledge  of 
some  authorized  agent  Moreover,  it  was  af- 
firmatively shown  that  the  bookkeeper  of 
Wlnfleld  Scott  witnessed  the  accident,  that 
the  manager  of  his  gin  at  Itasca,  where  the 
accident  occurred,  learned  of  the  accident 
within  two  weeks  thereafter,  and  that  his 
private  secretary  was  advised  of  the  accident 
soon  after  its  happening.  Wlnfleld  Scott  liv- 
ed some  13  months  after  the  accident,  and 
the  reasonable  inference  is  that  he,  in  fact, 
learned  of  it,  but,  whether  so  or  not,  his  au- 
thorized servants  and  employes  certainly  did 
and  their  knowledge  must  be  Imputed  to  him. 
It  is  said  in  21  R.  C.  L.  828,  $  12,  that: 

"In  the  exercise  of  good  faith  skill,  and  dili- 
gence, the  agent  is  bound  to  keep  his  principal 
informed  of  all  matters  that  may  come  to  his 
knowledge  concerning  the  principal's  rights  and 
interests." 

And  the  same  author,  on  page  838,  §  21, 
says: 

"The  principal,  according  to  a  settled  rule  of 
law,  is  bound  by  the  knowledge  of  the  agent, 
or,  otherwise  stated,  notice  to  the  agent  con- 
stitutes notice  to  the  principal;  the  rule  being 
derived  from  the  duty  of  disclosure  by  the  for- 
mer to  the  latter  of  all  the  material  facts  com- 
ing to  his  knowledge  with  reference  to  the  sub- 
ject of  his  agency  and  a  presumption  that  he 
has  discharged  that  duty." 

We  conclude  that  the  court  not  only  erred 
in  giving  the  peremptory  Instruction  he  did, 
bat  also  erred  in  refusing  appellant's  request 


must  be  reversed,  and  here  rendered  for  ap- 
pellant. 


JONE3S  et  al.  v.  MacCORQUODALE. 
(No.  7793.) 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 

Dee.  4,  1919.     Rehearing  Denied 

Jan.  8,  1920.) 

1.  Mines  and  minerals  «=»6— Applications 
fob  oil  and  mineral  permits  entitled  to 
si  filed  simultaneously. 

Where  at  the  time  notice  of  forfeiture  of 
an  oil  and  mineral  lease  under  Acts  35th  Leg. 
(1917)  c  83,i  had  time  to  reach  the  county 
clerk's  office  and  did  reach  such  office,  a  num- 
ber of  applicants  for  permits  to  prospect  were 
waiting  at  the  filing  window,  having  deposited 
their  applications  on  the  counter,  and  a  num- 
ber of  other  applications  were  received  in  the 
same  mail  as  the  notice,  all  were  entitled  to 
be  filed  simultaneously. 

2.  Mines  and  minerals  <t=»6  —  Failure  to 

FOBMALLT  ASK  FILING  OF  APPLICATION  FOB 
MINERAL  PERMIT  DID  NOT  ENTITLE  ANOTHER 
APPLICANT   TO   PRIORITY. 

That  persons  presenting  for  filing  in  the 
county  clerk's  office  applications  for  oil  and 
mineral  permits  deposited  them  on  the  coun- 
ter, without  formally  accosting  or  requesting 
the  deputy  to  file  them,  until  after  another  ap- 
plicant had  made  such  request,  entitled  him  to 
so  priority,  as  under  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art.  6791,  an  instrument  is  filed 
when  deposited  for  that  purpose  in  the  coun- 
ty clerk's  office. 

8.  Records  $=>4  —  Instrument  entitled  to 
record  by  whatever  method  it  reaches 
county  clerk's  office. 
An  instrument  is  entitled  to  record  upon 
its  arrival  or  deposit  in  the  county  clerk's  of- 
fice, whether  sent  by  mail  or  messenger,   or 
handed  to  the  clerk  elsewhere  and  carried  there 
by  him. 

4.  Counties  €=>82  — Deputy  county  clerks 
not  limited  in  authority  by  division  of 
office  into  departments. 
Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
arts.  1748,  1749,  giving  deputy  county  clerks 
the  full  powers  of  their  chief,  the  division  of 
the  clerk's  office  into  departments,  with  a  dep- 
uty over  each  in  charge  of  particular  business, 
does  not  limit  the  authority  of  any  deputy,  or 
prevent  him  from  performing  all  such  official 
acts  as  the  clerk  might  perform. 

6.  Mines  and  minerals  «=>6— Separate  ap- 
plications FOR  PERMITS  TO  PROSPECT  MAT 
BE    FILED    SIMULTANEOUSLY. 

Separate  applications  for  oil  and  mineral 
permits  for  state  lands  may  be  filed  simultane- 
ously. 

Appeal  from  District  Court,  Harris  County; 
Wm.  Masterson,  Judge. 


4£s»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Inoexa* 
1  Vernon's  Ann.  Civ.  St  Supp.  1918,  art.  6904  et  seq. 
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Suit  by  E.  D.  -  MacCorquodale  against 
George  Jones  and  others.  From  a  decree  for 
plaintiff,  defendants  appeal.  Reversed  and 
rendered. 

B.  M.  Love,  O.  O.  Crocker,  and  Atkinson  & 
Atkinson,  all  of  Houston,  for  appellants. 

Homer  Stephenson  and  Elbert  Roberts, 
both  of  Houston,  for  appellee. 

GRAVES,  J.  This  cause,  and  companion 
ones,  Nos.  7794  (Jones  v.  Maes,  218  S.  W.  02) 
and  7795  (Jones  v.  MacCorquodale,  218  S.  W. 
62),  In  this  court,  Involve  a  contest  as  to  which 
side  of  the  opposing  litigants  first  filed  with 
the  county  clerk  of  Harris  county,  Tex.,  appli- 
cations to  prospect  for  oil  and  other  minerals 
under  some  submerged  lands  In  San  Jacinto 
Bay  belonging  to  the  state.  The  permits  were 
sought  pursuant  to  an  act  passed  by  the  Leg- 
islature In  1917,  Acts  of  the  35th  Legislature, 
regular  session,  chapter  83,  page  158;  thereto- 
fore permits  upon  these  same  lands  had  been 
granted  to  other  persons,  but  under  section  19 
of  the  act  (Vernon's  Ann.  Civ.  St.  Supp.  1918, 
§  5904s)  the  commissioner  of  the  general  land 
office  had  authority,  in  specified  circumstanc- 
es, to  declare  outstanding  leases  forfeited, 
and  (to  quote  from  the  act  itself  what  was 
then  further  required  of  him) : 

"When  forfeiture  has  been  declared,  a  no- 
tice of  that  fact  shall  be  mailed  to  the  proper 
county  clerk  and  the  area  shall  be  subject  to 
the  application  of  another  than  the  forfeiting 
owner  when  the  notice  has  had  time  to  reach 
the  county  clerk  through  due  course  of  mail." 

Following  advance  advice  to  that  effect,  on 
April  20,  1918,  the  commissioner  exercised 
this  authority  by  canceling  the  then  existing 
leases  on  the  lands,  and  on  the  same  day  mail- 
ed a  notice  of  that  action  to  the  county  clerk 
of  Harris  county  at  Houston. 

Knowing  of  these  proceedings,  the  parties 
to  the  present  controversy,  in  their  efforts  to 
get  new  permits,  were  thereupon  put  upon 
the  anxious  seat,  first,  as  to  just  when  this 
notice  of  cancellation  would — under  the  quot- 
ed terms  of  the  law  prescribing  It — become  the 
basis  of  authority  in  the  county  clerk  of  Har- 
ris county  to  accept  and  file  new  applications 
for  mineral  permits;  and,  second,  as  to  which 
of  them  could  first  get  to  and  invoke  of  him 
that  official  action.  Omitting  unnecessary  de- 
tails, the  undisputed  facts  here  shown  were 
these: 

The  land  commissioner's  notice  of  cancel- 
lation had  time  in  due  course  of  mall  to  reach 
the  county  clerk's  office  at  Houston  at  7:30 
o'clock  a.  m.,  April  22, 1918.  It  was  found  in 
a  room  on  the  second  floor  of  the  Harris 
county  courthouse,  which  was  the  part  of  the 
clerk's  office  where  all  mail  addressed  to  that 
official  Is  delivered  and  was  opened  at  7:50 
o'clock  upon  the  same  morning  by  one  of  his 


deputies,  who  noted  that  time  upon  it.  Simul- 
taneously and  by  the  same  mall  there  were  al- 
so received  in  this  upstairs  room  of  the  clerk's 
office  the  applications  for  oil  permits  of  appel- 
lants L.  A.  Adamson,  E.  P.  Edwards,  and  R. 
Bradbury,  as  well  as  that  of  another  of  the 
original  parties  to  this  suit,  who  does  not 
seem  to  be  a  party  on  appeal.  Thomas  M. 
Maes,  acting  for  himself  and  as  agent  for  ap- 
pellee MacCorquodale,  was  present  In  this  up- 
stairs department  of  the  clerk's  office  at  the 
time  the  land  commissioner's  cancellation 
notice  and  the  three  applications  for  new  per- 
mits just  mentioned  were  so  received  there. 
Accordingly,  having  seen  the  deputy  clerk  in 
charge  of  that  department,  Mr.  Lane,  receive 
and  note  the  time  upon  the  letter  of  cancella- 
tion, Mr.  Maes  went  directly  down  stairs  Into 
the  filing  department,  but  not  at  the  filing 
counter,  Informed  the  deputy  In  charge  ot 
that  department,  Mr.  Witt,  of  the  receipt  up- 
stairs of  the  cancellation  letter,  and  presented 
to  him  the  application  of  appellee  MacCorquo- 
dale for  permits,  with  request  that  he  file  It. 
About  one  minute  later  Deputy  Lane  brought 
the  notice  of  cancellation  down  stairs  to  the 
filing  department  and  turned  it  over  to  Dep- 
uty Witt  there. 

While  these  happenings  were  occurring  on 
the  second  floor,  and  back  and  forth  between 
the  two  departments  of  the  clerk's  office  lo- 
cated there  and  below,  respectively,  this  train 
of  events  was  being  concurrently  enacted  in 
the  downstairs  department: 

Appellant  R.  M.  Love  and  others  had  their 
applications  at  the  front  window  of  the  filing 
department  ready  for  filing  at  730  o'clock 
that  morning,  right  after  Mr.  Witt  opened  the 
door,  which  was  some  15  or  20  minutes  before 
Mr.  Maes  offered  his  for  filing,  and  they  at 
that  time  deposited  their  applications  on  the 
desk  Inside  this  window  and  left  them  there 
for  filing.  It  seems,  however,  that  they  did 
not  formally  ask  Mr.  Witt  before  the  cancel- 
lation notice  came  down  from  upstairs  to 
actually  file  them,  as  Mr.  Maes  did  do  with 
reference  to  that  of  the  appellee. 

Following  the  receipt  of  these  applications 
in  the  manner  stated  from  all  the  parties, 
both  up  stairs  and  down,  the  clerk  Indorsed 
them  all  as  having  been  filed  at  the  same 
time,  that  Is  7:50  o'clock  a.  in.,  April  22, 1918. 
Subsequently,  on  their  reaching  him  at  Austin 
in  due /course  of  procedure,  the  land  commis- 
sioner, pursuant  to  agreement  among  the  ap- 
plicants other  than  appellee,  MacCorquodale, 
to  so  accept  It,  on  June  22,  1918,  Issued  upon 
these  applications  a  joint  permit  in  the  name 
of  R.  M.  Love  for  the  use  of  himself  and  all 
the  others,  except  the  appellee,  Miss  E.  D. 
MacCorquodale,  who  had  unsuccessfully  de- 
manded of  the  commissioner  a  separate  and 
exclusive  one  for  herself.  She  thereupon 
brought  this  suit  In  the  court  below,  seeking 
to  establish  the  priority  of  her  own  filing, 
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and,  pending  final  determination  of  the  mat- 
ter, to  prevent  by  Injunction  any  action  being 
taken  in  furtherance  of  the  permit  bo  accord- 
ed to  B..  M.  Love. 

Upon  the  facts  stated,  after  first  finding 
that  the  lands  became  subject  to  new  filings 
on  and  after  7:30  o'clock  a.  m.,  April  22, 1918, 
the  trial  court  held  the  appellee's  application 
entitled  to  prior  filing  over  those  presented 
by  any  of  the  appellants,  that  there  could  be 
no  simultaneous  filing  of  separate  applica- 
tions, which  rendered  those  received  at  the 
same  time  through  the  mails  from  three  of 
the  appellants  void,  and  entered  judgment 
accordingly,  at  the  same  time  decreeing  a  can- 
cellation of  the  Love  permit  and  permanently 
enjoining  Its  sale  or  transfer. 

[1,2]  We  think  the  court  erred.  If  the 
notice  of  cancellation  from  the  land  commis- 
sioner had  time  to  reach  the  county  clerk's 
office  at  7:30  on  the  morning  of  April  22d,  and 
the  lands  thereupon  at  the  same  moment  be- 
came subject  to  filings,  as  was  found  from  the 
undisputed  evidence,  no  valid  reason  occurs 
as  to  why  the  several  applications  of  different 
ones  of  the  appellants  were  not  simultaneous- 
ly entitled  to  be  filed  at  that  same  time  in  both 
the  upper  and  lower  departments  of  the 
clerk's  office.  By  like  findings  from  unques- 
tioned proof  the  court  determined  that  the 
three  mailed  ones  reached  the  upstairs  deputy 
at  precisely  7:30  o'clock,  along  with  the  can- 
cellation notice,  and  that  at  the  same  moment 
Mr.  Love  and  associates  were  personally  pres- 
ent with  theirs  at  the  filing  window  down- 
stairs, waiting  until  the  notice  should  be  re- 
ceived there.  A  further  fact,  not  stated  by 
the  trial  court,  but  which— as  Is  hereinbefore 
recited — was  equally  undisputed,  is  that  these 
proponents  actually  deposited  their  offerings 
on  the  counter  inside  the  filing  window  at  7:30, 
and  left  them  there  for  filing  whenever  the 
cancellation  notice  should  be  so  received  as 
to  make  that  process  available  to  them.  The 
mere  fact  that  they  did  not  then  also  formally' 
accost  or  request  Mr.  Witt  to  file  them,  nor 
until  at  least  a  half  minute  later  than  Mr. 
Maes  did  that  as  to  his,  would  in  our  opinion 
make  no  material  difference,  since  It  is  uni- 
formly held  that  an  Instrument  Is  considered 
"filed,"  within  the  meaning  of  our  registra- 
tion laws  when  deposited  for  that  purpose  In 
the  comity  clerk's  office,  together  with  the 
proper  recording  fees.  Vernon's  Sayles'  Stat- 
utes, art.  6791;  Holman  v.  Chevallller,  14  Tex. 
337;  Throckmorton  v.  Price,  28  Tex.  605,  91 
Am.  Dec  334;  Belbaze  v.  Batto,  69  Tex.  636, 
7  S.  W.  SOI;  Guffey  Petroleum  Co.  v.  Hooks, 
47  Tex.  Civ.  App.  660,  106  S.  W.  690 ;  Carlisle 
v.  King,  122  S.  W.  681 ;  American  Exchange 


Bank  v.  Colonial  Trust  Co.,  186  S.  W.  861; 
Devlin  on  Deeds,  §  679. 

But  if  there  be  any  doubt  about  the  priority 
of  those  thus  presented  below,  or  of  their  be- 
ing entitled  to  a  filing  as  of  7:30,  arising  out  of 
the  fact  that  the  deputy  in  charge  there  was 
not  then  asked  to  file  them,  it  could  not  attach 
to  the  ones/from  the  mall  upstairs,  and  appel- 
lants would  still  have  a  right  to  the  7:30  filing 
upon  the  strength  of  those.  In  a  word,  we 
think  the  fateful  moment  for  all  parties  was 
fixed  at  7:30  by  the  circumstances  that  the 
cancellation  notice  had  not  only  had  time  in 
due  course  of  mall  to,  but  did  in  fact,  reach 
the  county  clerk's  office  at  that  time,  and  that 
the  filings  of  appellants  in  both  departments 
attached  at  the  same  moment. 

[3]  So  far  as  we  are  aware,  there  Is  no 
particular  method  of  getting  an  instrument 
into  the  clerk's  office  for  the  purpose  of  filing 
required.  If  it  is  deposited  there  with  that 
objective  by  mall,  by  messenger,  or  is  even 
handed  to  the  clerk  elsewhere,  and  afterwards 
carried  there  by  him,  it  becomes  entitled  to 
record  upon  its  arrival  or  deposit  in  his  office. 
It  is  thought  the  authorities  already  cited 
so  hold. 

[4]  Neither  would  the  division  of  the 
clerk's  office  into  different  departments,  with 
a  deputy  over  each  in  charge  of  particular 
business,  have  the  effect  of  limiting  the 
authority  of  any  regularly  appointed  one  of 
them,  or  of  preventing  him  from  performing 
all  such  official  acts  as  might  be  lawfully 
done  by  the  clerk  himself  in  person,  because 
the  statutes  creating  their  offices  expressly 
confer  upon  them  the  full  powers  of  their 
chief.  Articles  1748  and  1749,  Vernon's. 
Sayles'  Statutes.  See,  also,  Thompson  v. 
Johnson,  84  Tex.  648,  19  S.  W.  784;  Frizzell 
v.  Johnson,  30  Tex.  31 ;  Cook  v.  Knott,  28  Tex. 
86 ;  Harrison  v.  Harwood,  31  Tex.  650. 

[6]  Nor  can  we  agree  that  separate  mineral 
filings  such  as  those  here  involved  may  not 
be  filed  simultaneously.  While  cited  to  no 
authority  directly  so  holding,  the  analogy  In 
that  respect  between  such  Instruments  and 
ordinary  mortgages  seems  to  us  close,  and  In 
references  to  the  latter  such  filings  have  gen- 
erally been  upheld  as  valid.  Koevenig  v. 
Schmltz,  71  Iowa,  175,  32  N.  W.  320;  Stan- 
brough  v.  Daniels,  77  Iowa,  666,  42  N.  W. 
445;  Scbaeppi  v.  Glade,  199  111.  62,  62  N.  B. 
874 ;  Jones  on  Mortgages,  f  {  534  and  607a. 

It- is  not  deemed  essential  that  the  discus- 
sion be  further  extended.  The  facts  having 
been  fully  developed,  the  judgment  of  the 
court  below  Is  reversed,  and  judgment  will 
be  here  entered  in  favor  of  the  appellants. 

Beversed  and  rendered. 
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JONES  et  al.  v.  MaoCORQUODALB. 
(No.   7795.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Dec.  4,  1919.    Rehearing  Denied 

Jan.  8,  1920.) 

Appeal  from  District  Court,  Harris  County; 
Win.  Masterson,  Judge. 

Suit  by  B.  D.  MacCorquodale  against  George 
Jones  and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.     Reversed  and  rendered. 

R.  M  Love,  C.  0.  Crocker,  and  Atkinson  & 
Atkinson,  all  of  Houston,  for  appellants. 

Homer  Stephenson  and  Elbert  Roberts,  both 
of  Houston,  for  appellee. 

GRAVES,  J.  This  is  a  companion  cause 
to  No.  7793,  George  Jones  et  al.  v.  E.  D.  Mae- 
Corquodale, 218  S.  W.  59,  this  day  decided 
by  this  court,  and  involves  identically  the  same 
issues.  Upon  the  authority  of  that  case,  and 
for  the  same  reasons,  the  judgment  of  the  trial 
court  in  this  one,  also,  is  likewise  reversed,  and 
judgment  is  here  rendered  in  favor  of  the  ap- 
pellants. 

Reversed  and  rendered. 


JONES  et  al.  v.  MAES.     (No.  7794.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Dec.  4,  1919.    Rehearing  Denied 

Jan.  8,  1920.) 

Appeal  from  District  Court,  Harris  County; 
Wm.  Masterson,  Judge. 

Suit  by  Thomas  M.  Maes  against  George 
Jones  and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.     Reversed  and  rendered. 

R.  M.  Love,  C.  C.  Crocker,' and  Atkinson  & 
Atkinson,  all  of  Houston,  for  appellants. 

Homer  Stephenson  and  Elbert  Roberts,  both 
of  Houston,  for  appellee. 

GRAVES,  J.  This  is  a  companion  cause  to 
No.  7793,  George  Jones  et  al.  v.  E.  D.  Mae- 
Corquodale, 218  S.  W.  59,  this  day  decided  by 
this  court,  and  involves  identically  the  same  is- 
sues. Upon  the  authority  of  that  case,  and  for 
the  same  reasons,  the  judgment  of  the  trial 
court  in  this  one,  also,  is  likewise  reversed,  and 
judgment  is  here  rendered  in  favor  of  the  ap- 
pellants. 

Reversed  and  rendered. 


MASTERSON  IRR,  CO.  v.  OWEN  et  al 
(No.  7792.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 
Dec.  10,  1919.) 

Deeds  cj=>118 — Evidence  showing  mistake 

IN   NUlfBEBINQ   OF  LOT   CONVEYED. 

In  suit  for  title  and  possession  of  lot  4  of  a 
subdivision,  the  southeast  quarter,  evidence  held 


to  sustain  the  finding  of  the  trial  court  that  a 
deed  from  the  first  to  the  second  of  plaintiff's 
remote  grantors  conveyed  the  southwest  quarter 
of  the  subdivision,  or  lot  3,  though  it  stated 
that  it  conveyed  lot  4,  a  mistake  recognized  by 
another  party  in  plaintiff's  chain  of  title  by  the 
recitals  he  made  in  a  subsequent  power  of  attor- 
ney. 

Appeal  from  District  Court,  Brazoria  Coun- 
ty; Sam'l  J.  Styles,  Judge. 

Suit  by  the  Masterson  Irrigation  Company 
against  John  A.  Owen  and  others.  From 
judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

J.  B.  Winfree,  of  Houston,  for  appellant 

Munson  &  Williams,  of  Angleton,  for  appel- 
lees. 

LANE,  J.  This  suit  was  brought  by  appel- 
lant, Masterson  Irrigation  Company,  against 
John  A.  Owen,  Jacob  Ford,  Frank  Miller, 
H.  V.  Young,  and  George  Miller  for  title  and 
possession  of  lot  4  of  the  J.  C.  Tolman  subdi- 
vision of  section  34  of  the  H.  T.  &  B.  Railroad 
survey  in  Brazoria  county,  Tex.,  containing 
160  acres  of  land.  The  suit,  however,  was 
dismissed  as  to  John  A.  Owen  and  Jacob 
Ford;  it  having  been  shown  that  Owen  and 
Ford  had  conveyed  any  Interest  they  had  to 
the  land  in  controversy  to  Frank  Miller,  H.  V. 
Young,  and  George  Miller ;  therefore  neither 
Owen  nor  Ford  will  be  further  mentioned  as 
parties  to  the  suit 

Plaintiff's  petition  Is  in  the  usual  form  of 
petitions  in  suits  of  trespass  to  try  title.  It 
is  alleged  therein  that  plaintiff  Is  the  owner 
In  fee  simple  of  lot  4  of  the  J.  O.  Tolman  sub- 
division of  section  34  of  the  H.  T.  &  B.  Rail- 
road survey;,  that  It  acquired  the  title 
through  a  regular  chain  emanating  from  .John 
B.  Summerfelt  the  common  source  under 
whom  both  plaintiff  and  defendants  claim 
title;  that  on  the  23d  day  of  February,  1910, 
the  title  to  the  land  In  controversy  was  vested 
In  J.  B.  Summerfelt,  and  that  on  said  date 
J.  B.  Summerfelt  sold  and  conveyed  the  same 
to  F.  B.  Pye  Realty  Company;  that  on  the 
24th  day  of  February,  1910,  F.  E.  Pye  Realty 
Company  conveyed  the  same  to  Herman 
Wendhausen;  and  that  on  the  6th  day  of 
September,  1916,  Wendhausen  and  Meek  and 
Highsmith  conveyed  the  same  land  to  plain- 
tiff. 

The  defendants  Frank  Miller,  H.  V.  Young, 
and  George  Miller  answered  by  general  de- 
murrer, general  denial,  a  plea  of  not  guilty, 
and  specially  denied  that  Summerfelt  con- 
veyed the  land  In  controversy,  to  wit  lot  4 
of  the  Tolman  subdivision  of  section  34  of 
the  H.  T.  &  B.  Railroad  survey,  to  F.  B  Pye 
Realty  Company,  or  that  F.  E.  Pye  Realty 
Company  conveyed  the  same  to  Wendhausen, 
and  alleged  that  the  land  conveyed  by  Sum- 
merfelt to  Pye  Realty  Company  and  by  Pye 
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Realty  Company  to  Wendhausen  was  not 
said  lot  No.  4,  which  Is  the  southeast  quarter 
of  Bald  section  34,  but  that  the  land  so  con- 
veyed was  the  southwest  quarter  of*  said  sec- 
tion 34,  and  lot  No.  3  of  said  Tolman  subdi- 
vision. 

They  further  alleged  that  Summerfelt  con- 
veyed the  land  In  controversy  to  John  A. 
Owen,  and  that  they  hold  title  through  and 
under  Owen.  They  also  alleged  that  the 
claim  of  plaintiff  casts  a  cloud  upon  their  ti- 
tle, and  prayed  for  removal  of  such  cloud, 
etc- 

The  undisputed  evidence  shows  that  section 
34  of  the  H.  T.  ft  B.  Railroad  survey  of  land 
in  Brazoria  county,  Tex.,  contains  640  acres 
and  that  its  boundaries  form  a  square;  that 
it  was  subdivided  by  one  J.  0-  Tolman  into 
four  equal  parts  by  running  one  line  through 
Its  center  from  north  to  south  and  another 
from  east  to  west;  that  Tolman  made  a  plat 
or  map  of  the  subdivisions  so  made  and  there- 
on designated  and  marked  the  several  quar- 
ters as  follows:  The  northwest  quarter  as  lot 
No.  1,  the  northeast  quarter  as  lot  No.  2, 
the  southwest  quarter  as  lot  No.  3,  and  the 
southeast  quarter  as  lot  No.  4.  All  of  these 
lots  were  conveyed  to  and  became  the  prop- 
erty of  one  Nell  McQuaid.  On  the  30th  day 
of  April,  1918,  Nell  McQuaid  conveyed  to 
Morris  Stern  all  of  the  quarter  sections  just 
designated  on  the  Tolman  map;  each  lot  was 
described  separately  and  call  was  made  for 
the  Tolman  map  for  greater  description.  On 
the  20th  day  of  March,  1908,  Morris  Stern 
conveyed  to  John  B.  Summerfelt  the  whole 
of  said  section  34  which  he  bad  purchased 
from  Nell  McQuaid,  and  in  his  deed  described 
the  same  by  referring  to  lots  1,  2,  3,  and  4 
as  shown  by  the  Tolman  map,  and  also  de- 
scribed them  by  metes  and  bounds,  placing 
the  lots  on  the  ground  just  as  shown  by  the 
Tolman  map. 

On  the  23d  day  of  February,  1910,  John 
B.  Summerfelt  conveyed  to  F.  H.  Pye  Realty 
Company  a  tract  of  land  described  as  follows: 

"Lot  No.  4  of  the  J.  C.  Tolman  subdivision 
of  section  No.  34,  H.  T.  &  B.  R.  R.  survey,  ab- 
stract 554,  Brazoria  county,  Texas,  and  being 
the  touthioeit  quarter  of  said  section  No.  34 
and  containing  160  acres."     (Italics  ours.) 

And  on  the  same  day  he  also  conveyed  to 
Pye  Realty  Company  lot  No.  1  of  said  Tolman 
subdivision,  thus  conveying  to  Pye  Realty 
Company  the  entire  west  half  of  said  section 
34,  and  on  the  24th  day  of  February,  1910, 
F.  B.  Pye  Realty  Company  conveyed  to  Her- 
man Wendhausen  the  lot  which  was  describ- 
ed In  the  deed  of  Summerfelt  as  lot  No.  4  of 
Tolman  subdivision,  and  as  the  southwest 
quarter  of  said  section  34,  under  the  follow^ 
Ing  description: 

"Lot  No.  4  of  J.  0.  Tolman  subdivision  of 
section  No.  34,  H.  T.  &  B.  R.  R.  survey,  ab- 
stract 654,  in  Brazoria  county,  Texas,  contain- 


ing 160  acres  of  land,  being  the  aouthteatt  quar- 
ter of  said  section."    (Italics  ours.) 

On  the  13th  day  of  February,  1911,  John  B. 
Summerfelt  conveyed  to  John  A.  Owen  lots 
Nos.  2  and  4  of  the  Tolman  subdivision  of 
said  section  34,  and  In  bis  deed  described  the 
same  as  lots  2  and  4  as  shown  by  the  Tolman 
map,  and  also  described  the  same  by  metes 
and  bounds,  calling  for  the  east  boundary 
lines  of  lots  1  and  3  as  the  west  boundaries 
of  said  lots  2  and  4;  thus  conveying  to 
Owen  the  entire  east  half  of  section  No.  34. 

It  Is  further  shown  that  defendants  hold 
the  land  In  controversy  by  mesne  conveyances 
from  and  under  John  A  Owen. 

At  the  time  of  the  sale  of  the  whole  of 
said  section  34  by  Nell  McQuaid  to  Morris 
Stern,  McQuaid  owed  Mrs.  Eliza  Kempner 
certain  notes  which  were  given  in  part  pay- 
ment for  the  same  land  which  she  had  pur- 
chased from  Mrs.  Kempner.  Among  these 
notes  were  Nos.  3,  4,  and  5. 

On  the  5th  day  of  March,  1910,  Mrs.  Eliza 
Kempner  executed  and  delivered  to  Nell  Mc- 
Quaid a  release  reading  as  follows: 

"Whereas,  by  deed  dated  February  10,  1908, 
recorded  in  the  county  clerk's  office  of  Brazoria 

county,  Texas,  in  book  ,  page  ,  Eliza 

Kempner  conveyed  to  Nell  McQuaid  lot  No.  4, 
out  of  section  34,  H.  T.  &  B.  R.  R.  Co.  survey 
in  Brazoria  county,  Texas,  according  to  sub- 
division made  by  J.  O.  Tolman,  which  property 
is  fully  described  in  said  deed  to  which  refer- 
ence is  here  made  for  all  purposes,  retaining 
therein  a  vendor's  lien  securing  the  payment  of 
certain  notes;   and 

"Whereas,  said  notes  and  all  interest  thereon 
in  full  satisfaction  of  said  incumbrance  have 
been  paid: 

"Now,  therefore,  know  all  men  by  these  pres- 
ents, that  I,  Eliza  Kempner,  being  the  legal 
owner  and  holder  of  the  above  referred  to  notes 
at  the  time  of  their  payment,  do  hereby  release 
the  above-described  property,  to  wit,  lot  No.  4, 
from  vendor's  lien  aforesaid,  and  declare  the 
same  extinguished. 

"Witness  my  hand  at  Galveston,  Texas,  this 
5th  day  of  March,  A.  D.  1910." 

On  the  9th  day  of  May,  1911,  more  than  a 
year  after  the  above-mentioned  release  was 
executed  and  recorded,  Eliza  Kempner  in 
writing  transferred  the  vendor's  notes  Nos. 
3,  4,  and  5,  above  mentioned,  to  H.  Masterson, 
and  in  said  written  transfer  it  is  recited  that 
notes  Nos.  1  and  2  of  said  series  had  been 
paid. 

Nell  McQuaid  had  given  Eliza  Kempner  a 
deed  of  trust  on  lot  3  of  said  Tolman  subdivi- 
sion before  she  sold  to  Morris  Stern,  describ- 
ing it  by  metes  and  bounds,  which  placed  lot 
8  In  the  southwest  quarter  of  said  section  34, 
to  secure  the  payment  of  the  vendor's  lien 
notes  retained  against  said  land.  The  ven- 
dor's lien  notes  retained  against  lot  3,  the 
southwest  quarter  of  said  section  34,  were 
transferred  by  Eliza  Kempner  to  H.  Master- 
son  on  May  9,  1911.    This  deed  of  trust  was 
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foreclosed  by  sale  by  substitute  trustee  on 
June  6,  1911,  and  bought  by  A.  E.  Masterson 
at  said  sale.  On  October  20,  1911,  Herman 
Wendhausen  executed  to  Meek  &  Hlghsmlth 
a  power  of  attorney  coupled  with  an  Interest 
to  recoyer  lot  No.  3  of  said  J.  O.  Tolman 
subdivision,  containing  160  acres,  and  being 
the  southwest  quarter  of  said -section  34,  and 
recites  in  said  power  of  attorney,  among 
other  things,  the  following: 

"This  southwest  quarter  of  said  section  being 
deeded  to  me  on  the  24th  day  of  February,  1910, 
by  F.  E.  Pye  Realty  Company  of  Houston,  Tex- 
as, said  deed  of  record  in  the  county  clerk's 
office  of  Brazoria  county,  in  volume  95,  on 
pages  876,  377,  in  which  deed  F.  E.  Pye  sold 
me  said  property  for  $3,200  cash,  and  which 
said  deed  described  the  property  as  follows:  'Lot 
No.  four  (4)  of  the  J.  0.  Tolman  subdivision, 
section  84,  H.  T.  ft  B.  R.  R.  survey,  abstract 
No.  554,  Brazoria  county,  Texas,  containing  one 
hundred  and  sixty  (160)  acres  of  land,  and  be- 
ing the  southwest  quarter  of  said  section.'  The 
description  of  this  land  made  by  F.  E.  Pye  to 
me  and  described  in  said  deed  should  have  been 
lot  No.  three  (3)  instead  of  lot  No.  four  (4); 
said  lot  No.  three  (3)  being  the  lot  which  he 
sold  me." 

Herman  Wendhausen  Instituted  suit  In  the 
United  States  court  for  the  Southern  district 
of  Texas,  through  his  attorneys,  Meek  ft 
Hlghsmlth,  against  A.  B.  Masterson  for  recov- 
ery of  said  lot  No.  3,  being  the  southwest 
quarter  of  said  section. 

A.  B.  Masterson  conveyed  said  lot  3  to  Bas- 
sett  Blakely,  and  Blakely  conveyed  the  same 
to  Masterson  Irrigation  Company,  August  25, 
1916.  After  acquiring  title  to  lot  3,  the  south- 
west quarter  of  said  section,  Involved  In  the 
suit  of  Wendhausen  v.  A.  B.  Masterson,  ap- 
pellant, Masterson  Irrigation  Company,  on 
September  6, 1916,  obtained  a  deed  from  J.  T. 
Meek,  O.  0.  Hlghsmlth,  and  Herman  Wend- 
hausen, under  the  following  description: 

"Lot  No.  4  of  the  J.  O.  Tolman  subdivision  of 
section  No.  34,  H.  T.  ft  B.  R.  R.  survey,  ab- 
stract No.  554,  containing  160  acres  of  land. 
We  also  hereby  sell  and  convey  our  entire  in- 
terest in  said  section  No.  34,  H.  T.  ft  B.  R  R. 
survey,  abstract  No.  544,  unto  the  said  Master- 
son  Irrigation  Company,  its  successors  and  as- 
signs." 

The  further  description  "being  the  south- 
west quarter  of  section  34,"  contained  in  the 
deed  to  Wendhausen,  was  omitted  from  this 
deed,  and  the  clause  conveying  all  interest  in 
said  section  was  inserted. 

Meek  ft  Hlghsmlth  acquired  no  interest  in 
lot  4  under  the  Wendhausen  power  of  attor- 
ney, or  from  any  other  source,  so  far  as 
shown  by  the  evidence. 

The  cause  was  tried  before  the  court  with- 
out a  jury  and  upon  the  pleadings  and  evi- 
dence the  trial  court,  at  the  request  of  appel- 
lant, tiled  his  conclusions  as  follows: 

"First  That  the  land  conveyed  by  Summer- 
felt  to  Pye  Realty  Company  and  by  said  com- 


pany to  Wendhausen  was  the  southwest  quar- 
ter of  said  section  34,  H.  T.  ft  B.  R  R.  sur- 
vey, being  lot  No.  8  of  said  Tolman  subdivision 
of  said  section  34. 

"Second.  That  the  Masterson  Irrigation  Com- 
pany acquired  no  title  to  the  southeast  quarter 
of  said  section  34,  being  lot  No.  4  of  said  Tol- 
man subdivision  of  said  section,  by  its  deed  from 
Wendhausen  and  Meek  ft  Highsmith,  and  can- 
not recover  herein. 

"Third.  That  the  defendants  Frank  Miller, 
George  J.  Miller,  and  H.  V.  Young  own  the 
property  in  controversy  and*  are  entitled  to  a 
judgment  against  plaintiff  therefor." 

Judgment  in  accordance  with  such  conclu- 
sions was  rendered  and  entered  of  record. 
From  this  Judgment  Masterson  Irrigation 
Company  has  appealed. 

The  contention  of  appellant  Is  that  the 
trial  court  erred  in  holding  that  the  land  con- 
veyed to  Pye  Realty  Company,  and  by  said 
company  to  Wendhausen,  was  the  southwest 
quarter  of  said  section  34,  H.  T.  ft  B.  R.  R. 
survey,  same  being  lot  3  of  the  Tolman  sub- 
division, and  in  holding  that  Masterson  Ir- 
rigation Company  acquired  no  title  to  the 
southeast  quarter  of  said  section  34,  It  being 
lot  No.  4  of  said  Tolman  subdivision,  by  its 
deed  from  Wendhausen  and  Meek  ft  High- 
smith. 

This  contention  cannot  be  sustained.  We 
think  the  evidence  clearly  and  amply  sup- 
ports the  finding  and  holding  of  the  court. 
There  is  no  patent  ambiguity  In  the  deed 
from  Summerfelt  to  Pye  Realty  Company, 
nor  in  the  deed  from  Pye  Realty  Company  to 
Wendhausen,  and  by  these  deeds  the  land  can 
be  located  on  the  ground  as  the  southwest 
quarter  of  said  section  34,  without  reference 
to  other  evidence.  Any  competent  surveyor 
could,  by  the  description  of  the  land  given 
in  the  two  deeds,  without  other  Information, 
locate  on  the  ground  the  land  conveyed  there- 
by. The  Tolman  map  when  Introduced  dis- 
closed a  latent  ambiguity,  as  It  showed  that 
the  southwest  quarter  is  not  lot  No.  4,  but  Is 
lot  No.  3.  This  map  is  unrecorded  and  may 
be  lost,  but  the  designation  "the  southwest 
quarter"  is  certain,  and  by  this  description 
the  land  conveyed  can  be  located  without 
the  aid  of  the  map  or  any  other  outside  evi- 
dence. We  think  the  fact  that  on  the  same 
day  Pye  Realty  Company  purchased  from 
Summerfelt  lot  No.  X,  It  being  the  northwest 
quarter  of  the  section,  he  purchased  another 
lot  described  in  his  deed  as  the  southwest 
quarter  of  said  section,  is  a  strong  circum- 
stance tending  to  show  the  latter  purchase 
was  In  fact  the  southwest  quarter,  which 
joins  the  first  tract  purchased  so  as  to  consti- 
tute a  solid  body  of  land  containing  320  acres, 
the  entire  west  half  of  section  34,  while  if 
the  second  tract  was  lot  No.  4,  the  southeast 
quarter,  the  two  tracts  purchased  would  not 
lie  contiguous  one  to  the  other  and  form  one 
body  of  land.  That  Summerfelt  by  his  deed 
to  Pye  Realty  Company  intended  to  convey 
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lot  No.  3  of  the  Tolman  subdivision,  the 
southwest  quarter  of  section  34,  there  can 
be  no  doubt,  for  In  less  than  one  year  after 
he  had  sold,  as  he  thought,  the  west  half  of 
his  section  of  land  to  Pre  Realty  Company 
he  sold  the  other,  the  east  half  thereof,  to 
John  A.  Owen,  and  in  his  deed  to  Owen  de- 
scribed the  same  as  lots  2  and  4  according  to 
the  Tolman  map  and  as  the  northeast  and 
southeast  quarters  of  said  section.  Nor  can 
there  be  any  doubt  that  Wendhausen  under- 
stood that  the  land  conveyed  to  him  by  Pye 
Realty  Company  by  deed  of  date  February 
24,  1910,  recorded  in  volume  95,  pages  376, 
377,  Deed  Records  of  Brazoria  County,  was 
lot  No.  3,  the  southwest  quarter  of  section  34 ; 
for  on  the  20th  day  of  October,  1911,  about 
18  months  after  he  purchased  from  Pye  Real- 
ty Company,  he  gave  Meek  &  Highsmlth  a 
power  of  attorney  coupled  with  an  interest. 
In  which  he  made  the  following  recitals: 

"This  Bonthwest  quarter  of  said  section  being 
deeded  to  me  on  the  24th  day  of  February,  1910, 
by  F.  E.  Pye  Realty  Company  of  Houston, 
Texas,  said  deed  of  record  in  the  county  clerk's 
office  of  Brazoria  county,  in  Volume  95,  on 
pages  376,  377,  in  which  said  deed  F.  B  Pye 
sold  me  said  property  for  $3,200  cash,  and 
which  said  deed  described  the  property  as  fol- 
lows: 'Lot  No.  four  (4)  of  the  J.  C.  Tolman 
subdivision,  section  34,  H.  T.  &  B.  R.  R,  sur- 
vey, abstract  No.  554.  Brazoria  county,  Texas, 
containing  one  hundred  and  sixty  (160)  acres 
of  land,  and  being  the  southwest  quarter  of  said 
section.'  The  description  of  this  land  made  by 
F.  E.  Pye  to  me  and  described  in  said  deed 
should  have  been  lot  No.  three  (3)  instead  of 
lot  No.  four  (4),  said  lot  No.  three  (3)  being 
the  lot  which  he  sold  me." 

And  thereafter  Wendhausen  instituted 
suit  in  the  United  States  court  for  the  south- 
ern district  of  Texas,  through  his  attorneys, 
Meek  &  Highsmlth,  against  A.  B.  Masterson 
for  recovery  of  said  lot  No.  3,  being  the  south- 
west quarter  of  said  section. 

Appellant  certainly  cannot  In  good  faith 
contend  that  it  acquired  any  title  to  or  Inter- 
est In  lot  4  of  the  Tolman  subdivision  by  vir- 
tue of  the  purchase  of  A.  B.  Masterson  at  the 
trustee's  sale,  before  mentioned,  as  there  was 
no  pretense  that  the  deed  of  trust  under 
which  the  land  he  purchased  was  sold  cover- 
ed lot  4,  but,  on  the  contrary,  it  specifically 
describes  lot  3,  the  southwest  quarter  only. 

It  is  both  unnecessary  and  unprofitable  to 
further  pursue  this  discussion,  as  we  think 
it  has  already  been  shown,  not  only  that  the 
Judgment  of  the  court  is  amply  supported  by 
the  evidence,  but  that  no  judgment  other  than 
the  one  rendered  could  have  been  sustained 
under  the  evidence. 

The  Judgment  Is  therefore  in  all  things 
affirmed. 
Affirmed. 


GALVESTON,  H.  &  H.  R.  CO.  v.  McLAIN. 
(No.  7746.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Oct.  24,  1919.    Rehearing  Denied 

Dec  11,  1919.) 

1.  Railroads  «=>282(5)— Evidence  showing 
knowledge  of  defective  condition  caus- 
ing injury  to  invitee. 

In  an  action  against  a  railroad  by  a  ware- 
house company's  employe  caught  on  a  sliver  on 
a  rail  while  engaged  in  moving  a  freight  car 
on  a  side  track,  evidence  A«W  to  show  that  plain- 
tiff had  full  knowledge  of  the  defect. 

2.  Railroads  «=»275(1)— Injuries  to  person 
moving  car  on  defective  side  track  not 
actionable. 

Where  warehouse  company's  employe  aware 
of  the  condition  of  a  side  track  was  injured 
when  in  pushing  a  car  a  steel  sliver  on  a  rail 
caught  his  clothing  and  held  him  until  the  car, 
pushed  against  another,  moved  back  upon  him, 
the  railroad  was  not  liable  for  his  injuries, 
though  it  had  knowledge  and  failed  to  warn 
him. 

Appeal  from  District  Court,  Galveston 
County;  Clay  S.  Briggs,  Judge. 
'  Action  by  Calvin  McLain  against  the 
Galveston,  Houston  &  Henderson  Railroad 
Company.  From  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  rendered. 

Baker,  Botts,  Parker  &  Garwood,  of 
Houston,  John  L.  Darrouzet,  of  Galveston, 
and  MeMeans,  Garrison  &  Pollars,  of  Hous- 
ton, for  appellant. 

James  B.  &  Charles  J.  Stubbs  and  F. 
Spencer  Stubbs,  all  of  Galveston,  for  appellee. 

GRAVES,  J.  This  Is  the  second  appeal 
to  this  court  in  this  cause.  Formerly  It 
was  here  upon  McLaln's  protest  against  an 
instructed  verdict  below  for  the  railroad 
company.  This  time  It  comes  upon  the  rail- 
road company's  complaint  over  a. $7,500  ver- 
dict and  judgment  against  It  Both  litigants 
in  their  briefs  now  before  us  assert  that  the 
facts  developed  In  the  two  trials  below  .were 
essentially  the  same,  and  a  full  statement 
of  them  as  first  presented  is  found  In  this 
court's  opinion,  reported  in  195  S.  W.«292. 
The  case  as  then  presented  to  this  court 
turned  mainly  on  whether  McLain  was  an 
invitee  on  the  railroad  track  in  doing  the  work 
he  was  engaged  in  when  injured,  or  a  mere 
licensee  or  trespasser,  and  on  whether  or 
not  he  was  guilty  of  contributory  negligence. 
It  was  held  that  the  facts  presented  con- 
stituted blm  an  invitee,  and  did  not  convict 
him  of  contributory  negligence  as  a  matter  of 
law,  but  left  that  an  Issue  for  the  Jury.  Whll« 
this  court  then,  after  first  finding  the  undis- 
puted fact  to  be  that  McLain  not  only  knew 
that  the  sliver  that  held  him  was  there  but 
had  so  known  for  some  time  before  the  ac- 
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ddent,  went  farther  and  said  the  matter  of 
.whether  or  not  the  railroad  company  was 
negligent  hi  permitting  it  to  remain  there 
was  for  the  Jury,  that  question  did  not  in 
fact  particularly  challenge  attention  because 
not  pressed  for  consideration. 

Upon  the  present  appeal,  however,  it  Is 
made  the  principal  Issue;  In  other  words, 
appellant  now  directly  contends  that  It  was 
not  shown  to  be  guilty  of  any  actionable 
negligence  toward  McLain  in  allowing  the 
railroad  track  to  be  In  the  dilapidated  con- 
dition it  was  in  with  reference  to  low  places 
and  splintered  rails,  since  he  was  an  invitee 
thereon  and  had  full  knowledge  of  these  de- 
fective conditions.  This  position  Is  sustained, 
and  as  a  consequence  the  judgment  is  re- 
versed, and  the  cause  Is  here  rendered  in 
appellant's  favor. 

As  stated,  the  facts  are  conceded  to  be 
substantially  the  same  as  before  and  need 
not  be  again  detailed  at  length;  but  as  the 
appellee  upon  this  trial  attempted  to  explain 
more  at  length  about  his  previous  knowledge 
of  the  low  places  In  and  the  slivers  on  the 
track,  thereby  creating  some  apparent  dis- 
crepancies in  details  between  his  two  ver- 
sions, the  essentials  of  the  uncontroverted 
proof  this  time  made  may  be  briefly  epito- 
mized: 

The  railroad  company's  side  track  ran 
along  Mechanic  street  In  Galveston  past  the 
warehouse  and  platform  of  Stoltz  &  Peterson 
for  whom  McLain  was  working,  and  the  com- 
pany habitually  placed  cars  for  their  use  on 
this  side  track  at  some  place  adjacent  to  this 
warehouse.  Beyond  so  placing  them,  the  rail- 
road company  rendered  no  further  service 
touching  the  cars,  but  Stoltz  &  Peterson's 
employes  would  then  move  them  to  the  firm's 
conveyor  or  warehouse  door  to  be  unloaded. 
After  a  car  was  unloaded,  It  would  be  moved 
away  so  that  another  loaded  car  could  be 
placed  at  the  conveyor  or  warehouse  door 
for  unloading.  On  this  occasion,  as  was 
customary  when  the  empty  could  not  be 
started  with  pinch  bars,  a  "car  puller" — or  a 
drum  and  cable  operated  by  electricity — was 
used,  the  loaded  car  being  brought  down 
against  the  empty  one  with  sufficient  force  to 
start  it,  and,  after  it  bad  rolled  about  7  feet, 
several  of  the  Stoltz  &  Peterson  employes 
began  pushing  It,  some  from  the  side,  and 
others,  including  McLain  from  a  position  on 
the  track  between  the  rails  at  the  hind  end. 
After  they  had  thus  pushed  the  empty  about 
7  or  8  feet,  a  silver  or  splinter  from  one  of 
the  rails  penetrated  McLaln's  pants  and  held 
him  until  the  loaded  car,  which  had  con- 
tinued moving  toward  the  empty  car  after 
bumping  It,  ran  upon  him;  its  movement 
having  been  accelerated  Just  before  reach- 
ing him  by  running  down  a  low  place  In  the 
track.  The  track  and  rails  along  where  the 
accident  occurred  .were  in  a  dilapidated  con- 


dition, In  that  the  rails  were  splintered,  with 
silvers  sticking  out  from  their  sides,  and  the 
track  was  uneven  from  high  and  low  places 
In  it  to  such  extent  that  it  was  a  bard 
matter  to  move  cars  over  It 

[1]  This  court  must  again  find,  and  that 
upon  his  own  direct  and  repeated  admis- 
sions— corroborated  to  some  extent  at  least 
by  other  testimony  and  by  certain  physical 
facts — that  McLain  at  the  time  of  and  be- 
fore his  Injury  had  full  knowledge  of  these 
conditions. 

It  was  shown  by  testimony,  as  well  as 
through  agreement  of  his  counsel,  that  the 
appellee  had  sworn  upon  the  former  trial  In 
1916  to  have  seen  and  known  the  condition 
of  the  track  and  splinters  there  for  some 
time  before  he  got  hurt.  On  the  present 
trial,  however,  as  above  indicated,  he  went 
at  length  Into  the  matter,  at  first  qualifying 
this  former  admission  about  having  seen 
the  splinters  there,  indeed,  flatly  contradict- 
ing it;  but  on  extended  cross  and  redirect 
examination  he  thus  finally  concluded  the 
whole  subject: 

"I  testified  I  believe  the  first  time,  a  little 
over  a  year  ago,  and  also  believe  I  testified  the 
last  time  I  testified  in  this  case  three  or  four 
months  ago,  that  I  knew  that  there  were  shivers 
and  splinters  on  the  rail,  and  that  I  had  Been 
them  there,  those  shivers  and  splinters  on  the 
rail,  ever  since  I  had  been  there.  When  I  so 
testified  I  was  trying;  to  tell  the  truth.  Wben 
I  testified  before  that  I  had  seen  those  splinters 
and  shivers  on  the  rail,  on  the  ball  of  the  rail, 
and  had  seen  them  there  ever  since  I  bad  been 
working  for  Stoltz  &  Peterson,  and  again  tes- 
tified to  it  at  the  last  time,  I  was  telling  the 
truth.  If  I  was  telling  the  truth  then  and 
swore  then  that  I  saw  the  shivers  and  splinters 
on  the  rail,  and  also  testified  on  the  last  trial, 
three  or  four  months  ago,  that  I  had  seen  the 
shivers  and  splinters  on  the  rail  and  had  seen 
then  there  ever  since  I  had  been  there,  the  rea- 
son I  swear  now  that  I'  had  never  seen  the 
splinters  there  before  that,  before  I  got  hurt, 
is  I  hadn't  particularly  noticed  the  splinters  un- 
til that  one  had  caught  me.  I  had  seen  splinters 
and  shivers  along  that  track,  the  one  that 
caught  me  I  had  noticed  particularly,  because 
it  caught  me  and  I  could  not  get  loose  from  it. 

"I  remember  telling  you  20  or  30  minutes  ago 
about  seeing  this  bad  track  there  and  remember 
noticing  this  splinter  there  that  had  me,  because 
it  had  me.  I  testified  about  80  minutes  ago 
that  I  noticed  before  I  got  hurt  the  high  and 
low  places  of  the  rail,  but  that  I  had  never 
seen  or  noticed  any  splinters  or  shivers  on  the 
ball  of  the  rail,  or  side  of  the  rail,  until  I  got 
hurt.  I  testified  that  just  awhile  ago.  I  tes- 
tified twice  before  that  I  had  seen  shivers  and 
splinters  on  the  ball  of  the  rail  ever  since  I 
had  been  there.  In  answer  to  your  question, 
'If  you  testified  before  that  you  had  seen  the 
shivers  and  splinters  on  the  side  of  the  ball  of 
the  rail  ever  since  you  had  been  working  for 
Stoltz  &  Peterson,  and  you  stated  just  now  that 
that  was  the  truth,  then  were  you  telling  the 
truth  when  you  testified  about  30  minutes  ago 
that  yon  bad  never  seen  any  splinters  or  shivers 
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on  the  ball  of  the  rail  until  you  got  hurt,  which 
one  is  the  truth?'  I  answer,  'It  is  all  the 
truth.'" 

Redirect  examination: 

"I  saw  a  splinter  when  I  got  hurt,  the  one 
that  had  me.  It  is  true  that  I  did  get  hurt  I 
seed  the  splinters  on  the  rail  at  the  time  I  had 
my  leg.  I  seed  it  then  and  weeks  before  then, 
and  months  before  then  I  had  seen  them.  I  bad 
seen  the  bad  track.  I  had  not  seen  them  that 
morning,  but  before  that  I  had  seen  them,  but  I 
hadn't  seen  it  that  morning,  but  I  did  see  it 
that  morning  because  I  got  caught  on  it.  I 
mean  I  seed  that  splinter  that  morning  after  it 
had  me  down  and  I  was  trying  to  get  loose,  after 
it  had  me  and  throwed  me  down,  but  not  before 
that  day,  that  morning,  I  didn't  see  any'  splin- 
ters there,  I  hadn't  noticed  them. 

"I  had  been  working  there  two  months.  I 
had  an  opportunity  to  see  the  condition  of  the 
track,  a  chance  to  see  the  condition  of  the  track; 
but  I  had  never  noticed  the  track.  I  had  a 
chance  to  see  the  track  because  I  was  out  there 
every  day  and  every  hour.  My  attention  was 
directed  chiefly  to  my  work." 

[2]  If  then,  despite  Its  irreconcilability5  In 
some  respects,  the  only  reasonable  appraise- 
ment of  his  entire  testimony  is  that  the  ap- 
pellee— whether  it  dominated  his  conscious- 
ness at  the  very  time  he  stepped  behind  and 
began  pushing  the  empty  car  or  not — did 
have  full  advance  knowledge  of  the  defective 
conditions  he  founds  his  cause  upon,  as  we 
have  concluded  it  is,  could  he — sustaining 
only  the  relation  of  an  invitee  upon  its 
track — nevertheless  recover  damages  against 
the  railroad  company  resulting  as  a  conse- 
quence of  its  merely  permitting  him  to  come 
upon  and  use  the  track  In  the  dilapidated 
condition  he  knew  as  much  about  as  it  did? 
We  think  not,  concluding  rather  that  a  case 
of  actionable  negligence  Is  not  shown. 

In  these  circumstances  the  rule  of  liability 
to  an  invitee,  as  we  conceive  it,  is  thus  stat- 
ed In  20  Ruling  Case  Law,  {  52,  under  the 
heading,  "Invitees — Duty  to  Persons  on  Prem- 
ises by  Invitation": 

"Sec.  52.  The  mere  ownership  of  land  or 
buildings  does  not  render  one  liable  for  injuries 
sustained  by  persons  who  have  entered  thereon 
or  therein ;  the  owner  is  not  an  insurer  of  such 
persons,  even  when  he  has  invited  them  to 
enter,  nor  is  there  any  presumption  of  negli- 
gence on  the  part  of  the  owner  or  occupier 
merely  upon  a  showing  that  an  Injury  has  been 
sustained  by  one  while  rightfully  upon  the  prem- 
ises. The  true  ground  of  liability  is  the  pro- 
prietor's superior  knowledge  of  the  perilous  in- 
strumentality and  the  danger  therefrom  to  the 
person  going  upon  the  property.  It  is  when 
the  perilous  instrumentality  is  known  to  the 
owner  or  occupant,  and  not  known  to  the  per- 
son injured,  that  a  recovery  is  permitted.  In 
the  language  of  Mr.  Justice  Harlan  (Bennett  v. 
Louisville,  etc.,  R.  Co.,  102  U.  S.  577,  26  L.  Ed. 
235),  The  owner  is  liable  to  invited  persons  for' 
injuries  occasioned  by  the  unsafe  condition  of 
its  approaches  if  such  condition  was  known  to 
him  and  not  to  them,  and  was  negligently  suffer- 


ed to  exist  without  timely  notice  to  the  public 
or  to  those  who  were  likely  to  act  upon  such 
invitation.' " 

See,  also,  Caniff  v.  Blanchard  Navigation 
Co.,  66  Mich.  638,  33  N.  W.  744,  11  Am.  St. 
Rep.  541;  Stamford  Oil  Mill  Co.  v.  Barnes, 
103  Tex.  409,  128  S.  W.  375,  31  L.  R.  A.  (N. 
S.)  1218,  Ann.  Cas.  1913A,  111;  Wells  v. 
W.  G.  Duncan  Coal  Co.,  157  Ky.  196,  162 
S.  W.  821 ;  Stevens  v.  United  Gas  &  Electric 
Co.,  73  N.  H.  159,  60  Atl.  848,  70  L.  R.  A. 
120;  O'Donnell  v.  Patton,  117  Mo.  13,  22  S. 
W.  905;   1  Thompson,  Negligence,  {  968. 

Under  this  rule,  even  if  It  be  held  that  the 
railroad  company  was  chargeable — from  the 
mere  fact  of  owning  and  furnishing  it  for 
the  purpose  used — with  knowledge  of  the 
precise  condition  of  the  dilapidated  track, 
it  still  may  not  be  said,  under  the  fact  find- 
ings we  have  made,  that  it  occupied  any 
position  of  vantage  over  the  appellee  In  that 
respect,  or  that  it  had  any  superior  knowl- 
edge of  the  perilous  Instrumentality  he  was 
about  to  use,  or  of  the  danger  that  use  might 
entail,  because  he  too  admittedly  knew  the 
same  thing. 

Neither  would  a  failure  to  .warn  under  the 
facts  here  presented  make  any  difference,  for 
our  own  Supreme  Court,  in  the  Texas  case 
cited,  Oil  Mill  Co.  v.  Barnes,  103  Tex.  at 
page  415,  128  S.  W.  378,  31  L.  R.  A.  (N.  S.) 
1218,  Ann.  Cas.  1913A,  111,  says: 

"We  do  not  mean  that  contributory  negligence 
is  to  be  charged  to  the  boy  as  a  matter  of  law, 
but  that  the  omission  of  the  defendant  in  not 
instructing  and  protecting  him  does  not  consti- 
tute actionable  negligence,  since  he  had  the 
knowledge  which  instruction  would  have  given 
him  and  knew  how  to  avoid  this  particular  dan- 
ger." 

In  this  Instance,  while  that  part  of  the 
record  has  not  before  been  referred  to,  it 
was  undlsputedly  and  conclusively  shown 
that  the  appellee  knew  how  and  might 
easily  have  avoided  the  danger  here  by. 
simply  pushing  the  car  from  the  side  as  other 
of  his  colaborers  did,  instead  of  getting  be- 
hind it  and  between  the  rails  for  that  pur- 
pose, as  he  himself  did. 

No  case  has  been  cited  holding  a  recovery 
to  an  invitee  permissible  when  the  condition 
of  the  premises  causing  his  Injury  was  fully 
known  to  him,  and  we  apprehend  that  none 
can  be.  Those  cited  and  relied  upon  by  the 
appellee  have  application  to  different  states 
of  fact  and  relationship,  as  for  Instance  G., 
C.  &  S.  F.  Ry.  Co.  v.  Gasscainp,  69  Tex,  545, 
7  S.  W.  227,  and  Dooley  v.  Ry.  Co.,  60  Tex. 
Clv.-App.  298,  110  S.  W.  135. 

In  the  first  of  these,  Gasscainp  .was  not  an 
Invitee  upon  private  property  of  the  railway 
company  using  its  facilities  under  any  kind 
of  Inducement  from  it,  but  was  a  traveler 
over  a  public  road,  of  .which  a  bridge  re- 
quired by  the  state  law  to  be  kept  in  safe 
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condition  by  the  railway  company  was  a  part, 
and  bis  action  was  founded  upon  a  violation 
Of  that  statutory  duty  to  himself  as  a  member 
of  the  public.  In  Dooley's  Case,  the  railway 
company  itself  inflicted  the  injury  upon  him 
by  negligently  and  violently  propelling  oth- 
ers of  Its  cars,  with  which  he.  had  no  con- 
nection and  of  which  he  had  no  knowledge, 
against  a  standing  fruit  car  he  was  unload- 
ing from  wltbin;  it  having  placed  the  car 
on  a  side  track  for  that  particular  purpose. 

Obviously,  the  same  principle  could  not 
rule  these  two  cases  as  does  the  one  at  bar. 
Many  of  the  others  presented  by  the  appellee 
have  to  do  with  the  question  of  contributory 
negligence,  a  discussion  of  which  would  be 
wholly  academic,  if  In  the  first  Instance  no 
actionable  negligence  was  brought  home  to 
the  appellant 

From  these  conclusions  it  follows  that  no 
fact  issue  was  left  for  the  Jury,  whose  find- 
ings accordingly  became  immaterial.  The 
Judgment  is  reversed,  and  the  cause  Is  here 
rendered  for  the  appellant. 

Reversed  and  rendered. 


SOUTHERN  SURETY  CO.  v.  LUCERO. 
(No.  1030.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Jan.  8,  1920.     On  Motion  to  Correct  and 

Reform  Judgment  Jan.  29,  1920.) 

1.  Master  and  servant  «3=>416— Workmen's 
compensation;  decree  of  Industrial  Ac- 
cident Board  final. 

Decree  of  the  Industrial  Accident  Board  is 
final  as  to  all  issues  and  controversies,  both  as 
to  law  and  fact  where  no  action  has  been  tak- 
en by  either  party  to  set  aside  the  final  ruling 
and  decision  of  the  board. 

2.  Master  and  servant  <8=>348— Workmen's 
compensation  governed  bt  law  existing 
at  time  of  accident. 

Where  insurance-  policy  was  issued  to  em- 
ploye and  accident  occurred  While  Acts  33d  Leg. 
(1913)  c.  179  (Vernon's  Sayles'  Ann.  Civ.  St 
1914,  arts.  5246h  to  5246zzzz),  was  in  force, 
and  prior  to  amendment  thereof,  by  Acts  36th 
Leg.  (1917)  c.  103  (Vernon's  Ann.  Civ.  St 
Supp.  1918,  arts.  5246-1  to  5246-91),  the 
rights  of  the  parties  were  governed  by  the  pro- 
visions of  the  former  statute  in  view  of  the 
latter  statute,  part  4,  §  3b,  employe  having  no 
right  under  the  statute  as  amended  to  judgment 
for  installments  not  due  or  to  recover  a  penalty 
or  attorney's  fee  upon  insurer's  nonpayment  of 
the  matured  installments. 

3.  Master  and  servant  ®=j348— Rights  of 
employe  and  insurer  fixed  bt  law  ex- 
isting at  time  of  accident. 

Where  employe  was  injured  while  Acts  33d 
Leg.  (1913)  c.  179  (Vernon's  Sayles'  Ann.  Civ. 
St  1914,  arts.  5246h  to  5246zzzz),  was  in  force, 
and  prior  to  amendment  thereof  by  Acts  35th 


Leg.  0M7)  c  108  (Vernon's  Ann.  Civ.  St 'Supp. 
1918,  arts.  5246-1  to'  5246-81),  the  rights  of 
employe  and  Insurer  were  fixed  by  the  law  as 
it  existed  prior  to  amendment  though  employ* 
presented  his  claim  to  the  Industrial  Accident 
Board  after  the  amendment  took  effect. 

On  Motion  to  Correct  and  Reform  Judgment 
and  Retax  Costs,  Etc 

1 4.  Master  and  servant  <8=»420— Costs  prop- 
erly ADJUDGED  AGAINST  APPELLANT  RESIST- 
ing payment  of  award  under  workmen's 
Compensation  Act. 
Where  insurer,  without  appealing  from 
award  of  Industrial  Accident  Board  awarding 
employe  certain  sum  per  week  for  certain  num- 
ber of  weeks,  refused  to  make  payment  of  the 
weekly  amounts  as  they  became  due  until  the 
sum  of  $306  had  become  due,  and  where  upon 
employe's  action  on  award  it  sought  to  have 
award  set  aside,  appellate  court  on  insurer's 
appeal  from  judgment  for  $950,  properly  ad- 
judged costs  against  insurer,  though  it  reduced 
judgment  to  the  sum  of  $245.50,  notwithstand- 
ing Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art 
2046,  providing  that  appellant  shall  recover 
costo  if  judgment  on  appeal  is  for  an  amount 
less* than  lower  court's  judgment;  the  court, 
under  the  circumstances  having  "good  cause"  to 
"adjudge  the  costs  otherwise"  under  article 
2048. 

Appeal  from  El  Paso  County  Court  at  Law ; 
W.  P.  Brady,  Judge. 

Suit  by  Jesus  Lucero  against  the  Southern 
Surety  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed  as  re- 
formed. 

Burgee  ft  Burges  and  E.  P.  Cameron,  all 
of  El  Paso,  for  appellant 
A.  S.  Thurmond,  of  El  Paso,  for  appellee. 

WALTHALL,  J.  This  suit  was  brought  by 
Jesus  Lucero,  appellee,  on  April  4,  1919, 
against  appellant,  Southern  Surety  Company, 
based  upon  an  award  made  by  the  Industrial 
Accident  Board  on  June  19,  1918,  upon  a 
policy  of  insurance,  in  which  that  board,  aft- 
er Its  several  findings,  among  them  that  ap- 
pellee had  sustained  a  permanent  partial  In- 
capacity to  work,  rendered  its  judgment  that 
appellant  pay  unto  appellee  in  full  settle- 
ment and  satisfaction  of  his  claim  for  com- 
pensation for  injuries  sustained  by  him  Sep- 
tember 4,  1916,  a  weekly  compensation  of 
$2.25  payable  weekly  as  the  same  accrues, 
for  a  period  of  300  weeks,  beginning  Novem- 
ber 27,  1916.  Appellee  alleged  that  109  week- 
ly payments  of  $2.25  each  of  the  award, 
amounting  to  $245.50,  was  then  past  due,  and 
that  no  part  of  said  award  had  been  paid, 
and  asked  Judgment  for  the  sum  of  $675,  the 
full  sum  of  said  award,  with  12  per  cent  of 
said  award  additional  and  $150  attorney's 
fee,  making  the  total  sum  sued  for  $950. 

The  case  was  tried  before  the  court  with- 
out a  jury,  and  judgment  was  rendered  for 
appellee  for  $950. 


®=sFor  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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Appellant  presents  several  assignments  of 
error  arising  upon  the  overruling  of  its  gen- 
eral demurrer  and  special  exceptions,  to  the 
effect  that  the  petition  shows  that  the  award 
of  the  Industrial  Accident  Board  was  made 
upon  a  policy  of  insurance  Issued  prior  to 
and  upon  an  accident  happening  prior  to  the 
passage  of  chapter  103,  passed  by  the  Thirty- 
Fifth  Legislature  (Vernon's  Ann.  Civ.  St. 
Supp;  1018,  arts.  5246—1  to  5246—91),  amend- 
ing chapter  179  of  the  Acts  of  the  Thirty-Third 
Legislature  (Vernon's  Sayles'  Ann.  Civ.  St 
1914,  arts.  5246h  to  5246zzzz);  that  the  peti- 
tion undertakes  to  set  up  in  appellee  a  right 
to  mature  the  whole  of  the  award  of  the  In- 
dustrial Accident  Board  because  of  a  failure 
of  appellant  to  pay  the  weekly  Installments 
thereunder;  and  that  the  facts  alleged  are 
Insufficient  In  law  to  show  such  right  For 
the  reasons  stated,  it  is  further  insisted  that 
it  was  error  to  render  judgment  against  ap- 
pellant for  12  per  cent  penalty  on  the  amount 
of  the  award,  and  attorney's  fee.  Errors 
similar  to  the  above  are  assigned,  but  we 
think  the  above  sufficient  to  present  the  ques- 
tions raised. 

Appellee's  contention  Is  to  the  effect  that 
the  act  amended  by  the  act  of  the  Thirty- 
Fifth  Legislature  was  In  force  on  June  19, 
1918,  when  the  case  was  heard  and  deter- 
mined by  the  Industrial  Accident  Board,  and 
that  the  trial  by  the  board  was  In  conformity 
to  and  under  the  provisions  of  the  amended 
act,  and  that  appellant,  being  a  party  to  that 
action  and  properly  before  the  board,  Is 
bound  by  the  Judgment  rendered. 

We  do  not  understand  appellant's  conten- 
tion here  to  be  that  It  Is  not  bound  for  the 
full  amount  of  the  award  of  $2.25  per  week 
for  300  weeks,  beginning  with  November  27, 
1916,  as  the  weekly  payments  fall  due  and  as 
awarded  by  the  board,  but  that  its  policy  of 
insurance  having  been  Issued  and  the  Injury 
to  appellee  having  happened  prior  to  the  pas- 
sage of  the  act  of  the  Thirty-Fifth  Legisla- 
ture, the  liability  for  the  accident  to  appel- 
lee would  arise  under  and  be  controlled  whol- 
ly by  the  act  of  the  Thirty-Third  Legislature, 
the  law  and  the  schedules  of  compensation 
of  Indemnity  in  force  at  the  time  Its  policy 
of  Insurance  was  Issued,  and  at  the  time  of 
the  accident  to  appellee,  and  that  the  law 
conferring  upon  claimants  for  compensation 
the  right  to  mature  Installments  for  compen- 
sation yet  to  become  due  because  of  failure 
of  the  insurer  to  pay  installments  of  Insur- 
ance past  due,  and  of  appellee's  right  to  the 
penalty  and  attorney's  fees  not  being  a  part 
of  the  law  of  this  state  at  the  time  of  the 
Issuance  of  the  policy,  nor  at  the  time  of  the 
accident  to  appellee,  appellee  would  not  have 
the  right  to  mature  the  payments  not  due, 
and  would  not  have  the  right  to  recover  the 
penalty  and  attorney's  fees  as  provided  under 
the  subsequently  enacted  law. 

[1]  All  Issues  and  controversies,  both  as  to 
law  and  fact  with  respect  to  the  original 


cause  of  action,  were  finally  determined  by 
the  decree  of  the  Industrial  Accident  Board; 
no  action  having  been  taken  by  either  party 
to  set  aside  the  final  ruling  and  decision  of 
the  board. 

The  act  of  the  Thirty-Third  Legislature,  c. 
179,  does  not  provide  a  means  or  procedure 
by  which  the  board  or  the  courts  are  given 
Jurisdiction  to  enforce  the  awards  made  by 
the  board  as  a  final  Judgment,  nor  does  the 
act  provide  for  maturing  weekly  payments  . 
not  due,  nor  fix  a  penalty  for  a  nonobserv- 
ance  of  such  awards,  nor  provide  for  the  pay- 
ment of  attorney's  fees  In  the  event  suit  is 
brought  to  enforce  the  payment  of  the  award. 
The  act  of  1917,  Thirty-Fifth  Legislature,  c 
103,  provides  a  means  and  procedure  by 
which  the  courts  are  given  Jurisdiction  on 
questions  arising  under  said  act  and  on  the 
happening  of  the  contingencies  set  out  in 
section  6a.  p.  2,  in  a  suit  on  failure  of  the 
insurer  to  make  prompt  payments  indicated 
in  the  award  of  the  board  as  they  mature, 
and  on  a  failure  to  make  such  payments  to 
mature  the.  entire  claim  with  12  per  cent  as  . 
damages  upon  the  amount  of  compensation  so  . 
recovered,  with  a  reasonable  attorney's  fee. 

[2]  It  seems,  clear  that  unless  the  provi- 
sions of  the  act  of  the  Thirty-Fifth  Legisla- 
ture can  be  invoked  and  made  to  apply,  ap- 
pellee would  have  no  right  to  sue  upon  In- 
stallments of  the  award  of  the  board  which 
had  not  matured,  or  recover  a  penalty  or  at- 
torney's fee  because  of  a  failure  of  appellant 
to  pay  matured  installments.  New  Xork  Life 
Ins.  Co.  v.  English,  96  Tex.  268,  72  S.  W.  58. 
The  question  then  Is  presented:  Do  the  pro- 
visions of  the  act  of  the  Thirty-Fifth  Legisla- 
ture apply?  We  think  the  question  Is  settled 
by  the  act  itself,  by  section  3b,  pt.  4,  of  the 
act    The  section  reads: 

"No  inchoate,  vested,  matured,  existing  or 
other  rights,  remedies,  powers,  duties  or  au- 
thority, either  of  an  employe  or  legal  benefi- 
ciary, or  of  the  board,  or  of  the  association, 
or  of  any  other  person  shall  be  In  any  way 
affected  by  any  of  the  amendments  herein  made 
to  the  original  law  hereby  amended,  but  all 
such  rights,  remedies,  powers,  duties,  and  au- 
thority shall  remain  and  be  in  force  as  under 
the  original  law  just  as  if  the'  amendments  here- 
by adopted  had  never  been  made,  and  to  that 
end  it  is  hereby  declared  that  said  original  law 
is  not  repealed,  but  the  same  is,  and  shall  re- 
main in  full  force  and  effect  as  to  all  such 
rights,  remedies,  powers,  duties  and  authority; 
and  further  this  act  in  so  far  as  it  adopts  the 
law  of  which  it  is  an  amendment  is  a  continu- 
ation thereof,  and  only  in  other  respects  a  new 
enactment" 

[3]  We  are  of  the  opinion  that  the  rights 
of  both  parties  hereto  are  fixed  and  limited 
by  the  law  as  it  existed  at  the  time  of  the 
accident  to  appellee,  otherwise  the  section  of 
the  act  above  quoted  would  seem  to  have  no 
application.'  If  we  are  not  In  error  In  the 
construction  we  place  upon  the  above-quoted 
section  of  the  act  of  the  Thirty-Fifth  Legis- 
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lature,  In  limiting  both  Insurer  and  Insured 
to  the  law  In  force  at  the  time  of  the  ac- 
cident, it  would  seem  to  be  immaterial  wheth- 
er appellee  presented  his  claim  to  the  board 
before  or  after  the  act  of  the  Thirty-Fifth 
Legislature  was  in  force,  as  the  board  would 
necessarily  make  its  award  under  the  law 
in  force  at  the  time  of  the  accident.  The  is- 
suance of  the  policy  of  insurance  followed  by 
the  injury  created  the  liability,  and  the  rights 
of  appellee  and  the  liability  of  appellant  be- 
came established  under  the  facts  and  sched- 
ules of  compensation  under  the  law  as  each 
then  were,  and  there  is  nothing  in  the  final 
award  by  the  board  to  Indicate  that  same 
was  not  made  under  the  acts  of  the  Thirty- 
Third  Legislature. 

We  think  the  portions  of  appellee's  petition 
seeking  to  mature  weekly  payments  not  then 
due,  and  seeking  to  recover,  as  damages,  12 
per  cent,  thereon  additional,  and  attorney's 
fees,  were  amenable  to  the  exceptions  made, 
and  that  it  was  error  to  overrule  them,  and 
that  there  was  error  in  awarding  judgment 
and  execution  for  installments  not  .then  due, 
and  for  12  per  cent  thereon  and  attorney's 
fees.  The  Judgment  Is  reformed  by  eliminat- 
ing all  that  portion  thereof  save  and  except 
for  the  $245.50  due  and  unpaid  at  the  time 
of  the  judgment,  and  interest  thereon,  and 
execution  therefor,  with  costs  of  this  appeal, 
which  action  is  taken  without  prejudice  to 
the  right  of  appellee  to  sue  for  and  recover 
such  installments  of  weekly  payments,  and 
interest  as  they  mature.  To  the  extent  as 
above  indicated,  the  Judgment. is  reformed, 
and,  as  reformed,  affirmed. 

On  Motion  to  Correct  and  Reform  Judgment 
and  Retax  Cost  and  to  State  of  Record 
Cause  for  Adjudging  Cost  against  Appel- 
lant. 

On  motion  of '  appellee,  our  attention  is 
called  to  an  error  apparent  in  the  judgment 
in  which  we  say: 

"The  judgment  is  reformed  by  eliminating  all 
that  portion  thereof  save  and  except  for  the 
$245.50  due  and  unpaid  at  the  time  of  the  judg- 
ment." 

An  inspection  of  the  record  discloses  that, 
at  the  time  of  the  rendition  of  the  judgment 
in  the  trial  court,  $306  was  due  and  payable 
to  appellee,  that  is,  pay  for  136  weeks  at 
$2.25  per  week,  as  awarded  by  the  Industrial 
Accident  Board.  Our  judgment,  as.  stated  in 
Vhe  opinion,   la  here  so  corrected  and   re- 


formed as  to  have  the  Judgment  of  tMs  court 
to  recite  the  Bum  of  $306  as  due  and  unpaid 
at  the  time  of  the  rendition  of  the  judgment 
in  the  trial  court  and  interest  as  stated  on 
the  $306  from  the  date  of  judgment  In  the 
trial  court. 

[4]  Also,  appellant  by  motion  to  retax  the 
costs  shows  that,  without  stating  a  cause  on 
the  record,  the  Judgment  as  affirmed  is  for  a 
less  amount  than  the  Judgment  in  the  county 
court  at  law,  and  insists  that  it  is  entitled 
to  recover  costs  of  this  appeal  under  article 
2046,  Vernon's  Sayles'  Civil  Statutes.  Article 
2048,  Vernon's  Sayles*  Civil  Statutes,  pro- 
vides that  the  court  may,  for  good  cause,  to 
be  stated  on  the  record,  adjudge  the  costs 
otherwise  than  as  under  article  2046.  We 
did  adjudge  the  costs  otherwise  than  as  pro- 
vided In  said  article,  but  did  not  state  the 
cause  of  record.  If  above  articles  apply  to 
appellate  courts,  we  say:  The  Industrial 
Accident  Board,  on  a  hearing  at  which  ap- 
pellant was  a  party,  awarded  appellee  the 
sum  of  $2.25  per  week  for  300  weeks  on  ac- 
count of  50  per  cent  permanent  partial  to» 
capacity  for  work.  Without  having  taken  an 
appeal  from  the  action  of  the  Accident  Board, 
appellant  refused  to  make  payment  of  the 
weekly  amounts  as  they  became  due  and 
payable  until  the  sum  of  $306  at  the  time  at 
the  trial  had  become  due,  and  on  the  trial 
sought  to  have  the  award  set  aside  and  held 
for  naught  It  occurred  to  this  court  on  the 
trial  on  the  appeal,  and  does  now  on  the 
hearing  on  this  motion,  that  appellant's  re- 
fusal to  pay  the  weekly  amounts  awarded  as 
they  fall  due  was  and  is  arbitrary  and  with- 
out good  reason.  No  suggestion  of  a  valid 
defense  against  the  payment  of  the  weekly 
amounts  as  they  become  due,  as  awarded, 
appears  on  the  record.  Appellant's  failure 
and  refusal  to  pay  said  award  necessitated 
the  suit  by  appellee  to  recover  the  amounts 
then  due.  These  facts  appear  to  this  court 
to  be  "good  cause"  for  taxing  the  costs  of 
this  appeal  against  appellant 

The  part  of  the  motion  to  retax  Is  over- 
ruled, and  the  part  suggesting  that  we  slate 
on  the  record  cause  to  adjudge  the  cost  oth- 
erwise than  as  provided  under  article  2046, 
is  sustained.'  Except  to  correct  the  statement 
of  the  amount  due  appellee  at  the  time  the 
judgment  was  rendered  in  the  county  court 
at  law,  as  above,  and  to  state  of  record  cause 
to  adjudge  the  costs  against  appellant  the 
judgment  as  occurring  in  the  opinion  remains 
|  as  there  written. 


Digitized  by 


Google 


Tex.) 


AMERICAN  NAT. 
(218 


AMERICAN  NAT.  INS.  CO.  v.  BALL. 
(No.  6314.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
Tan.  14,  1920.) 

1.  Insurance   <g=146(l)    —   Policy   holder 

BOUND   BY  CONDITIONS  THOUGH  HE  FAILS  TO 
READ  THEM. 

A  policy  holder  is  bound  by  the  printed  con- 
ditions of  the  policy,  though  he  failed  to  read 
them. 

2.  Insurance  €=>145(1)  —  Right  of  health 
and  accident  insures  to  terminate  fol- 
iot. 

Where  a  health  and  accident  policy  extend- 
ed until  February  1,  1908,  and  for  such  fur- 
ther periods  as  might  be  stated  in  renewal  re- 
ceipts, held  that  the  insurer  was  authorized 
under  the  provision  of  the  policy,  declaring  that 
acceptance  of  any  renewal  premium  shall  be  op- 
tional, to  terminate  the  policy  by  refusing  to 
accept  a  renewal  premium ;  it  being  immaterial 
that  the  insurer's  agent,  who  gave  notice  of 
termination,  referred  to  the  policy  having 
lapsed. 

3.  Insurance  <S=»198(6)— Pleading  in  an- 
swer conditions  warranting  termina- 
tion or  policy  unnecessary. 

The  failure  of  insurer,  which  terminated  a 
health  and  accident  policy,  to  plead  the  policy 
condition  authorizing  it  to  terminate  will  not 
prevent  it  from  defeating  recovery  by  insured 
of  premiums  already  paid,  on  the  theory  there 
waa  a  breach  of  contract,  on  the  ground  that 
the  policy  allowed  it  to  terminate  the  risk; 
such  condition  being  part  of  the  contract  alleged 
to  have  been  breached. 

Appeal  from  Guadalupe  County  Court;  J. 
B.  Williams,  Judge. 

Action  by  William  B.  Ball  against  the 
American  National  Insurance  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Reversed  and  rendered. 

Greenwood  &  Short,  of  Seguln,  for  appel- 
lant 

Wurzbach  &  Wlriz,  of  Seguln,  for  appellee. 

MOURSDND,  J.  This  la  a  suit  by  appel- 
lee to  recover  of  appellant  certain  premiums 
paid  by  him  upon  two  insurance  policies, 
the  suit  being  based  on  the  theory  that  the 
second  policy  was  issued  In  lieu  of  the  first, 
and  was  a  continuation  of  the  contract,  and 
that  the  defendant  breached  the  second  con- 
tract,  thus  entitling  plaintiff  to  rescind  and 
recover  premiums. 

The  allegations  concerning  the  breach 
were  in  effect  that  the  policy  bound  the  de- 
fendant to  Insure  plaintiff  so  long  as  he  paid 
his  monthly  premiums,  and  that  despite  such 
provision  the  defendant,  on  February  3, 
1919,  returned  to  plaintiff  a  post  office  mon- 
ey order  for  $1.60,  sent  to  pay  premium 
for  February,  and  notified  plaintiff  that  his 
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policy  had  lapsed  as  of  January  31,  1919, 
and  it  would  not  be  permissible  to  continue 
the  same  on  account  of  plaintiff's  age. 
.  The  answer  consisted  of  various  excep- 
tions, a  general  denial,  a  special  plea  that 
the  policy  contained  a  certain  cancellation 
clause,  and  that  defendant  only  complied 
with  said  clause  when  It  notified  plaintiff 
that  it  would  no  longer  insure  him  and  re- 
turned his  check. 

Plaintiff  filed  a  supplemental  petition  con- 
taining exceptions;  a  general  denial;  a  spe- 
cial plea  that  defendant  failed  to  comply 
with  the  cancellation  clause,  and  waived  the 
same  by  letter  dated  January  20, 1919,  which 
letter,  it  was  contended,  constituted  an  offer 
to  keep  the  policy  in  -force  for  as  many 
months  as  plaintiff  should  pay  premiums, 
or  at  least  for  the  "next  policy  premium 
month,  if  such  premium  was  paid  in  accord- 
ance with  the  terms  thereof,"  and  that  said 
offer  had  been  accepted ;  a  special  plea  that 
the  clause  of  the  policy  relied  on  by  defend- 
ant, if  construed  as  contended  by  defendant 
is  harsh,  unreasonable  and  contrary  to- pub- 
lic policy;  and  a  special  plea  that  if  the 
.contract  could  be  canceled  the  proper  con- 
struction of  its  provisions  would  make  it 
mean  that  such  cancellation  Involved  the  re- 
turn of  all  premiums  paid. 

The  defendant  filed  a  supplemental  an- 
swer, In  which  It  pleaded  the  cancellation 
more  fully,  and  pleaded  other  matters  not 
necessary  to  mention. 

The  trial  resulted  In  a  judgment  for  plain- 
tiff for  $300,  the  amount  of  the  premiums 
paid,  with  Interest,  less  the  amount  paid 
plaintiff  as  sick  benefit,  with  interest. 

On  May  14,  1906,  W.  B.  Ball  took  a  health 
and  accident  Insurance  policy  with  appel- 
lant On  December  23,  1907,  he  took  out  a 
different  policy  In  lieu  of  the  first  one.  He 
testified  that  it  was  his  purpose  to  continue 
Insurance  in  the  same  company.  There  is 
no  evidence  that  he  was  Induced  by  fraud 
to  abandon  the  old  policy  In  favor  of  the 
new.  The  new  policy  does  not  refer  to  the 
first  one  in  any  way. 

We  will  state  so  much  of  the  new  policy 
as  Is  material  upon  the  issues  raised.  It 
provides  that  the  company  "does  hereby  In- 
sure W.  B.  Ball,  subject  to  all  the  conditions 
herein  contained  and  indorsed  hereon,  from 
12  o'clock  noon  of  the  day  the  contract  is 
dated  until  12  o'clock  noon  of  the  first  day 
of  February,  1908,  and  for  such  further 
periods,  stated  in  the  renewal  receipts,  as 
the  payment  of  the  premiums  specified  in 
said  schedule  will  maintain  this  policy  and 
Insurance  In  force." 

The  policy  contained  six  conditions  of 
which  the  first  and  third  read  as  follows: 

"(1)  If  the  payment  of  any  renewal  premium 
shall  be  made  after  the  expiration  of  this  poli- 
cy or  the  last  renewal  receipt,  neither  the  as- 
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sured  nor  the  beneficiary  will  be  entitled  to 
recovery  for  any  accidental  injury  happening 
between  the  date  of  such  expiration  and  12:00 
o'clock  noon,  standard  time,  of  the  day  follow- 
ing the  date  of  such  renewal  payment;  nor  for 
any  illness  originating  before  the  expiration  of 
thirty  days  after  the  date  of  such  renewal  pay- 
ment. The  acceptance  of  any  renewal  premium 
shall  be  optional  with  the  company." 

"(3)  The  company  may  cancel  this  policy  at 
any  time,  without  prejudice  to  the  rights  of  the 
assured  to  any  claim  then  pending,  by  written 
notice  of  cancellation  served  upon  or  mailed  to 
the  address  of  the  assured  as  it  appears  of  rec- 
ord with  the  company,  together  with  the  com- 
pany's check  for  the  unearned  portion,  if  any, 
of  the  premium  paid,  which  check  shall  be  suffi- 
cient tender." 

[1]  While  appellee  testified,  he  only  read 
the  conditions  casually,  there  can  be  no 
doubt  that  he  is  bound  by  them,  and  it  is 
immaterial  what  construction  be  placed  up- 
on provisions  of  the  policy. 

[2,  3]  Appellee  paid  the  monthly  premiums 
which  accrued  under  the  terms  of  the  policy 
to  the  duly  authorized  collector  for  the  com- 
pany up  to  and  including  the  premium  for 
January,  1919.  On  January  20,  1919,  the 
company  notified  him  of  a  change  in  its  col- 
lecting system,  to  the  effect  that  premiums 
should  be  remitted  to  McGlawn,  Smith  & 
Co.  at  Houston,  by  post  office  or  express 
money  order.  Attention  was  called  to  the 
fact  that  the  premium  is  due  to  be  paid  by 
the  1st  of  each  month  and  should  reach  the 
division  office  by  that  date,  ana  the  further 
statement  was  made  that  remittance  should 
be  mailed  on  or  before  the  1st.  Under  the 
policy  premiums  could  be  paid  annually  in 
advance.  _  The  letter  of  January  20,  1919, 
suggested  that  payment  could  be  made  for 
three  or  six-  months,  or  for  a  year,  if  de- 
sired. 

On  January  29,  1919,<  appellee  mailed  at 
Seguin  a  post  office  money  order  payable  to 
said  agent,  and  in  the  regular  course  of  mail 
it  should  have  reached  Houston  on  the  morn- 
ing of  January  30,  1919.  The  agents  receiv- 
ed this  money  order,  and  returned  it  to 
appellee  with  a  letter  date  February  3, 
1919,  containing  the  following  statements: 

"We  arc  in  receipt  of  yours  inclosing  post 
office  money  order  in  the  amount  of  $1.50  in 
payment  of  the  premiums  on  your  policy  No. 
5197  and  we  beg  to  advise  that  we  are  returning 
this  remittance  and  advise  you  that  it  will  not 
be  permissible  for  us  to  continue  your  policy 
in  force  on  account  of  your  age. 

"We  have  carried  the  liability  on  this  policy 
for  all  of  the  premiums  that  you  have  paid,  in- 
cluding January,  1919,  and  the  policy  lapsed 
as  of  January  31st  and  we  would  not  care  to 
renew  it  for  February  and  other  months,  as  said 
to  yea  above,  on  account  of  your  advanced 
age." 

On  February  21,  1919,  appellee,  through 
his  attorneys,  wrote  appellant,  reciting  the 


facts    concerning    remittance    and     return 
thereof,  and  stating: 

"Since  you  have  thus  repudiated  your  con- 
tract, we  demand,  on  behalf  of  the  policy  hold- 
er, that  you  return  to  him  the  amount  of  all 
assessments  paid  by  him,  together  with  legal 
interest  on  each  assessment  from  date  of  pay- 
ment." 

This  letter  was  answered  by  letter  of  Feb- 
ruary 26,  1919,  calling  attention  to  the  can- 
cellation provision  of  the  policy,  and  stating 
that  the  action  of  the  company  was  within 
its  rights,  and  it  was  entitled  to  retain  pre- 
miums received  by  it 

In  the  meantime,  on  February  24,  1919,  a 
card  was  sent  appellee  by  McGlawn,  Smith 
&  Co.,  stating  that  they  regretted  to  note 
that  be  had  overlooked  the  importance  of 
paying  premium,  thereby  allowing  policy  to 
lapse,  and  inquiring  why  he  discontinued  his 
insurance.  This  was  evidently  sent  through 
mistake,  and  was  never  answered  by  appel- 
lee. 

We  see  no  ambiguity  in  the  policy  such 
as  would  justify  a  holding  that  it  Insured 
appellee  as  long  as  he  should  elect  to  pay 
premiums.  It  specifically  states  that  subject 
to  the  conditions  It  Insures  him  to  February 
1,  1908,  and  for  such  further  periods,  stated 
in  the  renewal  receipts,  as  the  payment  of 
the  premiums  specified  In  the  schedule  will 
maintain  the  policy  in  force.  There  can  be 
no  doubt  that  the  contract  provides  that  in- 
surance during  the  period  stated  and  any 
renewal  thereof  is  subject  to  the  conditions, 
among  which  are  the  two  hereinabove  cop- 
ied. In  addition,  the  policy  only  provides 
for  Insurance  during  such  renewal  periods 
as  are  stated  in  renewal  receipts.  No  re- 
newal receipt  was  ever  Issued  for  February, 
1919,  so  it  appears  that  there  was  no  need  of 
any  cancellation.  This  part  of  the  policy, 
when  considered  In  connection  with  the  two 
conditions,  makes  it  clear  that  it  was  agreed 
that  the  company  had  the  right  to  refuse  to 
accept  any  premium,  and  thus  prevent  a  re- 
newal, and  had  the  right,  if  it  had  Issued 
a  renewal  receipt,  to  cancel  the  policy  and 
renewal  by  returning  the  unearned  part  of 
the  premium.  Such  a  provision  was  impor- 
tant because  premiums  could  be  paid  for  a 
year  in  advance. 

In  this  case  the  company  declined  to  re- 
new the  policy,  and  returned  the  money  or- 
der. It  was  acting  strictly  within  its  rights 
in  so  doing,  and  it  can  make  no  difference 
whether  it  termed  its  act  a  cancellation  or 
not.  Without  a  renewal  receipt  appellee  had 
no  insurance  for  February,  1919,  and  appel- 
lant had  the  right  to  refuse  his  premium 
and  refuse  to  issue  the  renewal. 

As  appellee  pleaded  and  attempted  to  show 
a  breach  of  the  contract,  he  must  lose  if  the 
evidence  fails  to  show  such  a  breach.  It  is 
immaterial  whether   the   company   pleaded 
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the  provision  that  "the  acceptance  of  any 
renewal  premium  shall  be  optional  with  the 
company."  It  is  a  part  of  the  contract  al- 
leged to  have  been  breached,  and  when  the 
facts  are  considered  in  connection  with  the 
contract  It  is  shown  there  was  no  breach  of 
the  contract  by  the  appellant 

We  can-see  no  merit  in  the  contention  that 
the  policy  only  provided  that  renewal  premi- 
ums could  be  refused  if  paid  after  the  expira- 
tion of  the  previous  renewal.  '  If  It  can  be 
canceled  at  any  time  upon  return  of  unearned 
premium,  certainly  the  company  could  refuse 
to  accept  further  premiums  and  thus  ter- 
minate the  policy.  If  such  was  not  the  case, 
the  company  would  be  bound  to  accept  the 
premium,  but  the  next  day  could  return  the 
unearned  part  and  cancel  the  policy. 

Much  stress  is  laid  upon  the  use  of  the 
word  "lapsed"  in  the  letter  of  February  3d, 
but  when  the  entire  letter  is  read  it  is  ap- 
parent that  there  is  no  cUlim  that  the  pre- 
mium did  not  arrive  within  the  proper  time, 
but  that  it  was  decided  by  the  company  to 
decline  to  further  insure  appellee,  and  the 
word  "lapsed"  was  used  to  express  the  idea 
that  the  insurance  terminated  on  January 
31st,  the  date  to  which  it  had  been  extended 
by  premiums  previously  accepted. 

We  are  unable  to  agree  with  the  conten- 
tion that  if  the  company  terminated  the 
policy  appellee,  under  the  terms  thereof,  was 
entitled  to  have  all  premiums  repaid  to  him. 
The  contract  constituted  a  specific  agree- 
ment that  for  a  certain  consideration  appel- 
lee would  be  Insured  for  a  certain  time. 
There  was  no  agreement  binding  appellant 
to  Insure  him  for  any  further  period.  Each 
renewal  receipt  extended  the  period,  and  at 
the  end  of  each  the  contract  could  have  been 
treated  as  one  fully  performed  by  each,  and 
which  one  refused  to  renew.  In  addition, 
the  plain  implication  is  that  all  premiums 
shall  be  retained  except  those  unearned  at 
the  time  of  cancellation.  Appellant  did  not 
retain  any  unearned  premium. 

Appellee  believes  that  it  would  be  very 
unjust  to  permit  the  company  to  terminate 
the  Insurance  and  fail  to  return  the  premi- 
ums. The  policy  is  apparently  liberal 
enough  in  its  protective  features  as  a  health 
and  accident  policy,  in  view  of  the  premium 
exacted,  but  it  would  take  an  expert  in  in- 
surance matters  to  decide  whether  appellee 
made  a  bad  contract  or  a  good  one.  The 
fact  remains  that  the  terms  are  clear;  that 
appellee  was  not  misled  by  any  fraudulent 
representations  to  enter  into  such  contract; 
that  it  did  not  purport  to  insure  him  during 
Ids  entire  life;  and  that  it  was  terminated 
in  substantial  compliance  with  its  provi- 
sions. 

The  contract  considered  in  the  case  of  Ins. 
Co.  v.  Statham,  83  U.  S.  24,  23  L.  Ed.  789, 
was  one  for  the  term  of  the  assured's  nat- 
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ural  life,  and  not  an  assurance  for  a  single 
year,  with  the  privilege  of  renewal  from 
year  to  year.  The  policy  considered  in  this 
case  was  a  typical  accident  and  Health  poli- 
cy running  for  a  definite  term,  and  such  fur- 
ther terms' as  might  be  stipulated  in  renew- 
al receipts,  and  It  is  clear  that  the  insurer 
reserved  the  right  to  decline  to  renew,  and 
the  right  to  cancel  during  the  original  peri- 
od, or  any  renewal  period,  by  returning  only 
the  unearned  portion  of  the  premium. 

We  conclude  that  appellee  failed  to  show 
any  breach  of  the  contract  by  the  appellant. 

The  judgment  Is  reversed,  and  Judgment 
rendered  that  appellee  take  nothing  by  his 
suit. 


DALTON  et  at  v.  ALLEN  et  al.    (No.  5789.) 

(Court   of  Civil    Appeals    of   Texas.     Austin. 

Dec.   17,   1919.     Rehearing  Denied 

Jan.  28,  1920.) 

Schools  Ann  school  districts  «3=48(5)— 
Agbeement  between  county  judge  and 
comhissionebs'  codbt  as  to  salary  of 
judge  as  ex  officio  8upebintendent  of 

SCHOOLS. 

The  fact  that  the  county  judge,  elected  No- 
vember, 1910,  served  during  his  entire  first  term 
till  1912  without  an  order  fixing  his  salary  as 
ex  officio  superintendent  of  public  schools,  and 
for  more  than  a  year  on  his  second  term  after 
re-election  in  November,  1912,  without  such  an 
order,  during  all  of  which  time  he  drew  $87.50 
per  quarter  for  such  service,  and  the  fact  that 
the  accounts  were  approved  by  the  commission- 
ers' court,  amounted  to  an  agreement  between 
him  and  the  court  that  the  ex  officio  salary  of 
$87.50  per  quarter  as  fixed  for  his  predecessor 
applied  to  him  until  changed,  since  otherwise  he 
drew  $700  illegally  during  his  first  term  with  the 
knowledge  and  consent  of  the  commissioners' 
court. 

Appeal  from  District  Court,  Mills  County ; 
F.  M.  Spann,  Judge. 

Suit  by  G.  H.  Dal  ton  and  others  against 
S.  H.  Allen  and  others.    From  judgment  for 
defendants,  plaintiffs  appeal.    Reversed  and    * 
rendered,   in   conformity   to  opinion  of  Su- 
preme Court  reported  in  215  S.  W.  439. 

F.  P.  Bowman,  of  Goldthwaite,  and  Wilkin- 
son &  McGaugh,  of  Brownwood,  for  appel- 
lants. 

White,  Cartledge  &  Wilcox,  of  Austin,  for 
appellees. 

JENKINS,  J.  The  order  hereinafter  re- 
ferred to  was  passed  when  only  three  of  the 
county,  commissioners  of  Mills  county  were 
present ;  -  the  county  judge  being  present,  but 
not  participating.  '  Upon  these  facts,  two 
questions  were  presented,  which  we  certified 
to  the  Supreme  Court,  namely: 
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(1)  "Can  there  be  a  legal  meeting  or  session 
of  tbe  commissioners'  court,  unless  the  coun- 
ty Judge  te  present  and  presiding?"  To 
which  the^upreme  Court  answered:    "Yes." 

(2)  "Did  the  fact  that  the  county  judge  pre- 
sided when  his  salary  was  Increased,  he  not 
voting  on  the  proposition,  render  the  order 
so  made  invalid?"  To  which  the  Supreme 
Court  answered:  "No." 

In  November,  1908,  L.  E.  Patterson  was 
elected  county  judge  of  Mills  county.  On  the 
14th  of  that  month  the  commissioners'  court 
of  that  county  passed  the  following  order: 

"It  is  ordered  by  the  court  that  L.  R  Patter- 
son, county  judge  of  Mills  county,  be  allowed 
the  sum  of  $87.50  out  of  the  available  school 
fund  of  said  Mills  county  for  the  quarter  be- 
ginning November  lr  1908,  and  ending  January 
81,  and  for  each  succeeding  quarter  thereafter 
until  the  further  order  of  this  court" 

No  further  order  was  made  in  reference  to 
said  matter  until  in  February,  1914. 

Appellee  was  elected  county  judge  of  Mills 
county  in  November,  1910,  and  served  for  tbe 
term  of  two  years,  during  which  time  he  was 
regularly  paid  $87.50  per  quarter,  upon  war- 
rants drawn  by  himself  on  the  available 
school  fund,  for  his  services  as  ex  officio 
superintendent  of  public  schools.  He  was  re- 
elected county  judge  in  November,  1912,  and 
served  until  November,  1914.  During  this 
time  he  was  likewise  paid  $87.50  for  each  of 
the  eight  quarters  of  bis  two  years'  Incum- 
bency. 

In  February,  1914,  »the  commissioners' 
court  passed  an  order  Which  was  never  plac- 
ed on  the  minutes  of  said  court,  but  which 
was  shown  by  oral  testimony  to  have  been  an 
order  raising  Judge  Allen's  ex  officio  salary 
as  superintendent  of  public  schools  from 
$87.50  per  quarter  to  $150  per  quarter.  Two 
of  the  commissioners  testified  that  they  un- 
derstood this  order  to  be  intended  to  raise 
Judge  Allen's  salary  for  the  entire  time  of 
the  term  wblch  be  was  then  serving,  one  year 
and  three  months  of  which  had  passed  prior 
to  the  time  such  order  was  passed.  Judge 
Allen  drew  warrants  in  his  favor  on  the 
theory  that  the  increase  in  his  salary  relat- 
ed back  to  the  beginning  of  his  term,  which 
warrants  were  paid. 

The  contention  that  he  was  entitled  so  to 
do  is  based  on  the  fact  that  no  order  fixing 
his  salary  had  been  previously  passed  during 
his  term.  With  this  contention  we  do  not 
agree.  We  think  the  fact  that  he  served  dur- 
ing his  entire  first  term  without  an  order 
fixing  his  salary,  and  for  more  than  a  year  of 
his  second  term  without  such  order,  during 
all  of  which  time  he  drew  $87.50  per  quarter 
for  his  services,  and  that  his  accounts  were 
approved  by  the  commissioners'  court, 
amount  to  an  agreement  between  him  and 
the  court  that  the  ex  officio  salary  as  fixed 
for  Judge  Patterson  applied  to  his  successor 


until  such  order  was  changed.  Otherwise 
Judge  Allen  Illegally  drew,  with  the  knowl- 
edge and  consent  of  the  commissioners' 
court,  $700  during  his  first  term.  It  will  not 
be  presumed  that  such  was  the  intention  of 
either  himself  or  of  the  commissioners'  court. 
Bastrop  County  v.  Hearn,  70  Tex.  667,  8  S. 
W.  302. 

Tbe  amount  for  which  appellants  sued  is 
$464.60.  This  is  the  amount  that  would  be 
due  appellee  (taking  Into  consideration  some 
other  transactions  which  need  not  be  here 
stated)  if  he  is  not  allowed  any  Increase  in 
his  salary.  As  the  exact  date  when  the  order 
Increasing  his  salary  is  not  shown,  we  allow 
him  the  benefit  of  three  full  quarters.  This 
will  entitle  appellants  to  a  judgment  for 
$277  against  appellees,  with  legal  Interest 
thereon  from  the  date  of  the  judgment  in  the 
court  below;  and  the  judgment  is  here  bo 
rendered. 

Accordingly  theludgment  of  the  trial  court 
Is  reversed  and  rendered. 

Reversed  and  rendered. 


GULF,  O.  ft  S.  F.  RY.  CO.  v.  GORDON. 
(No.  7784.) 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 

Nov.  20,  1919.    Rehearing  Denied 

Dee.  11,  1919.) 

1.  Courts  «=»169(6)— Amount  claimed  ts  ex- 
cess or  jurisdiction  or  court. 

A  cause  of  action  for  $32.35  as  actual  dam- 
ages and  $1,000  aa  exemplary  damages  was 
not  within  the  jurisdiction  of  the  county  court. 

2.  Limitation  or  actions  «=>120— Runniwo 

NOT  INTERRUPTED  BY  FIXING  Or  PETITION 
CLAIMING  AMOUNT  IN  EXCESS  Or  COURT'S 
JURISDICTION. 

The  filing  of  a  petition  claiming  an  amount 
in  excess  of  the  court's  jurisdiction  was  not 
the  commencement  and  prosecution  of  a  suit, 
and  did  not  interrupt  the  running  of  limita- 
tions. 

3.  Limitation  or  actions  «=>120— Running 

INTERRUPTED  BY  PILING  OP  AMENDED  PETI- 
TION, THOUGH  ORIGINAL  PETITION  STATED 
CAUSE  Or  ACTION  IN  EXCESS  Or  JURISDIC- 
TION. 

The  filing  of  a  paper  designated  an  amended 
petition  stating  a  cause  of  action  within  the 
jurisdiction  of  the  court  was  the  commencement 
of  a  suit  and  interrupted  the  running  of  limi- 
tations, though  the  original  petition  stated  a 
cause  of  action  in  excess  of  the  court's  jurisdic- 
tion. 

4.  Limitation  or  actions  «=»24(2)— Action 

rOR  ACTUAL  DAMAGES  FOB  CARRIER'S)  BREACH 
Or   CONTRACT    IS    BARRED    IN    FOUR   YEARS. 

A  cause  of  action  for  actual  damages  for  a 
carrier's  refusal  to  transport  a  passenger  pur- 
suant to  her  ticket  was  within  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  5688,  requiring  actions 
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for  debt  when  the  Indebtedness  is  evidenced  bj 
or  founded  upon  a  contract  in  writing  to  be 
brought  within  four  years. 

5.  Limitation  or  actions  «=»30— Action  for 

EXEMPLARY  DAMAGES  FOR  CARRIER'S  REFUSAL 
TO  TRANSPORT  IS  BARRED  IN  TWO  TEARS. 

A  cause  of  action  for  exemplary  damages 
for  the  refusal  of  a  carrier  to  transport  a 
passenger  pursuant  to  her  ticket  because  she 
was  a  negro  was  barred  in  two  years  as  a  tort. 

ft.  Trial   6=>191(9) — Instruction    assuming 

THAT  BUS  DRIVER  WHO  REFUSED  TO  TRANS- 
PORT PASSENGER  WAS  RAILROAD'S  AGENT  ER- 
RONEOUS. 

In  an  action  against  a  railroad  company  for 
refusing  to  transport  plaintiff  between  itB  depot 
and  that  of  another  company  as  required  by 
her  ticket,  where  the  driver  denied  that  he  was 
the  railroad's  agent  or  that  he  told  plaintiff  he 
was  the  railroad  transfer  man,  instruction  held 
erroneous  as  assuming  that  he  was  defendant's 
agent. 

7.  Carriers  <j»275— Petition  insufficient 
to  authorize  recovery  for  doctor's  bills 
fob  breach  of  contract. 

In  an  action  against  a  carrier  for  refusing 
to  transport  a  passenger,  a  petition  alleging 
that  she  suffered  actual  damages  in  a  specified 
sum,  including  among  other  items  one  for  medi- 
cine and  doctors,  but  not  alleging  that  she  paid 
the  sum  claimed,  or  assumed  to  pay  it,  or  that 
it  was  a  reasonable  charge,  did  not  support  a 
recovery  for  such  item. 

8.  Carriers  €=3276(3)— Evidence  insuffi- 
cient TO  AUTHORIZE  RECOVERY  TOR  DOCTOR'S 
BILLS  FOR  BREACH  OF  CONTRACT. 

In  an  action  against  a  carrier  for  refusing 
to  transport  a  passenger,  the  evidence  did  not 
warrant  a  recovery  for  doctor's  bills  where  the 
doctor  to  whom  plaintiff  said  she  owed  the  bill 
denied  attending  her  on  account  of  any  sickness 
contracted  at  the  time  in  question,  or  any 
knowledge  of  such  sickness,  or  any  charge  for 
such  service. 

Appeal  from  Galveston  County  Court; 
George  E.  Mann,  Judge. 

Action  by  C.  N.  Gordon  against  the  Gulf, 
Colorado  ft  Santa  Fe  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

Terry,  Cavln  ft  Mills  and  Frank  J.  Wren, 
all  of  Galveston,  for  appellant. 
Fuller  &  Brady,  of  Galveston,  for  appellee. 

LANE,  J.  On  the  24th  day  of  February, 
1916,  appellee,  C.  N.  Gordon,  purchased  from 
the  appellant,  Gulf,  Colorado  ft  Santa  Fe 
Railway  Company,  at  Eagle  Lake,  Tex.,  a 
ticket  which  by  its  terms  entitled  appellee  to 
transportation  over  its  line  from  Eagle  Lake 
to  Wharton,  Tex.,  and  from  thence  over  the 
line  of  the  Galveston,  Harrisburg  ft  San  An- 
tonio Railway  Company  to  Victoria,  Tex., 
and  to  return  to  Eagle  Lake  over  the  same 
lines.    Attached  to  the  ticket  were  two  cou- 


pons, one  of  which  entitled  appellee  to  a 
transfer  from  the  depot  of  appellant  at 
Wharton  to  the  depot  of  the  Galveston, 
Harrisburg  &  San  Antonio  Railway  Company 
at  the  same  place,  and  the  other  entitled  her 
to  a  transfer  from  the  depot  of  the  G.,  H.  ft 
S.  A.  Ry.  Co.  at  Wharton  to  the  depot  of 
appellant  on  her  return  trip. 

On  the  18th  day  of  January,  1918,  almost 
two  years  after  acts  of  appellant  complained 
of  occurred,  appellee  filed  her  original  peti- 
tion in  the  county  court  of  Galveston  county, 
wherein  she  alleged  and  prayed  for  actual 
damages  in  the  sum  of  $32.35,  and  for  exem- 
plary damages  in  the  stun  of  $1,000,  a  total 
sum  of  $1,032.35. 

On  the  10th  day  of  April,  1918,  more  than 
two  years  after  the  alleged  cause  of  action 
arose,  the  court,  being  advised  that  the  suit 
was  for  a  recovery  of  a  sum  beyond  the  Ju- 
risdiction of  the  county  court,  informed 
plaintiff  that  the  court  had  no  jurisdiction 
over  the  subject-matter  of  the  suit  as  filed. 
Thereupon  plaintiff,  by  leave  of  the  court, 
filed  her  first  amended  petition  on  the  12th 
day  of  April  complaining  of  the  wrongs  of 
appellant;  alleged  her  damages  at  $64.35 
actual  and  $800  exemplary,  a  total  of  $864.85. 
On  the  25th  day  of  June,  1918,  plaintiff  filed 
her  second  amended  petition,  upon  which  she 
went  to  trial.  In  this  second  amended  pe- 
tition she  alleged,  among  other  things,  that 
on  the  24th  day  of  February,  1916,  she  pur- 
chased the  ticket  with  coupons  attached 
above  described;  that  while  en  route  from 
Eagle  Lake  to  Victoria  on  said  24th  of  Feb- 
ruary, 1916,  she  left  appellant's  train  at 
Wharton,  and  for  the  purpose  of  procuring 
transportation  from  the  depot  of  appellant  at 
Wharton  to  the  depot  of  the  G.,  H.  &  S.  A. 
Ry.  Co.  at  the  same  place  she  approached  an 
omnibus  driver,  and  presented  to  him  her 
said  ticket  together  with  said  transfer  cou- 
pons, and  that  said  driver  refused  to  trans- 
port her  from  appellant's  depot  to  the  depot 
of  the  G.,  H.  ft  S.  A.  Ry.  Co.;  that  he  gave  as 
his  reason  for  not  giving  her  such  transporta- 
tion that  she  was  a  negro  and  that  he  did  not 
transport  negroes  in  his  omnibus.  She  also 
alleged  inferentlally  that  the  man  she  so 
approached,  and  to  whom  she  exhibited  her 
ticket,  was  an  agent  of  appellant  She  fur- 
ther alleged  that  there  was  no  mode  of  trans- 
portation from  one  of  said  depots  to  the 
other  except  the  omnibus  owned 'and  con- 
trolled by  the  man  approached  by  her,  and 
that  by  reason  of  the  failure  and  refusal  of 
appellant  to  transport  her  from  its  depot  to 
the  depot  of  the  G.,  H.  ft  S.  A.  Ry.  Co.  she 
was  forced  to  walk  to  the  latter;  that  on  her 
return  trip  from  Victoria,  Tex.,  to  Eagle 
Lake,  Tex.,  on  about  the  26th  day  of  Febru- 
ary, 1916,  she  again  presented  her  ticket 
which  she  had  purchased  from  defendant,  and 
that  plaintiff  was  again  refused  transport*- 
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Hon  from  the  depot  of  the  G.,  H.  *  S.  A. 

By.  Co.  to  the  depot  of  defendant,  and  by  rea- 
son thereof  was  forced  to  walk,  and  that  by 
reason  of  the  refusal  to  permit  plaintiff  to 
ride  on  said  omnibus  plaintiff  failed  to  make 
connection  with  defendant's  train  and  was 
forced  to  remain  in  Wharton  overnight,  at 
her  expense  in  the  sum  of  $3 ;  that  by  reason 
of  the  willful, '  wanton,  malicious,  and  gross 
negligence  of  the  defendant's  servants, 
agents,  and  employes  in  refusing  transporta- 
tion to  plaintiff,  as  hereinbefore  alleged,  she 
was  made  sick  and  suffered  actual  damages 
in  the  sum  of  $300,  consisting  of  expenses  in- 
curred In  Wharton  for  lodging,  meals,  etc.,  in 
the  sum  of  $3,  $25  for  medicine  and  doctors, 
and  $32  in  loss' of  time  as  a  school-teacher, 
and  that  all  of  said  damages  were  caused  by 
the  negligence  of  the  defendant;  that  by  rea- 
son of  defendant's  agents,  servants,  and  em- 
ployes maliciously,  knowingly,  and  wantonly 
and  without  any  Just  cause  refusing  trans- 
portation to  plaintiff  -in  omnibus  owned  and 
controlled  by  defendant,  upon  which  plaintiff 
had,  for  a  valuable  consideration,  paid  to 
defendant  for  transportation  thereon,  defend- 
ant is  liable  to  plaintiff  for  exemplary  dam- 
ages, in  that  the  acts  and  conduct  of  defend- 
ant's agents,  servants,  and  employes  were 
maliciously  and  intentionally  done,  In  the 
sum  of  $500.  Her  prayer  was  for  judgment 
against  appellant  for  $300  actual  damages 
and  $500  exemplary  damages. 

Defendant,  appellant  here,  filed  Its  answer 
upon  which  the  cause  was  tried  on  the  25th 
day  of  June,  1918,  wherein  it  demurred  to 
plaintiff's  petition,  for  the  reason  that  said 
petition  shows  on  Its  face  that  more  than 
two  years  had  elapsed  from  the  date  of  the 
accrual  of  plaintiff's  cause  of  action,  to  wit, 
February  24  and  28, 1916,  before  the  suit  was 
legally  brought,  If  It  was  ever  so  brought, 
and  therefore  it  is  made  to  appear  that  said 
cause  was  barred  by  the  two-year  statute  of 
limitations.  Answering  to  the  merits  of  the 
cause,  it  denied  generally,  pleaded  not  guilty, 
and  specially  denied  that  the  man  approached 
by  plaintiff  for  transportation  from  depot  to 
depot  at  Wharton  was  its  agent,  servant,  or 
employed  It  also  pleaded  the  two-year  stat- 
ute of  limitation  In  bar  of  plaintiff's  right  to 
recover.  It  admitted,  however,  that  the 
ticket,  as  alleged  by  plaintiff,  was  sold  by  it 
to  her,  and  says  that  it  is  advised  and  be- 
lieves that  the  transfer  coupons  attached 
thereto  were  never  used  by  her,  and  that  she 
is  entitled  to  65  cents  refund,  the  value  there- 
of, which  sum  it  tendered  to  plaintiff. 

The  court  overruled  defendant's  demurrer. 
A  Jury  before  whom  the  cause  was  tried  re- 
turned a  general  verdict  In  favor  of  plaintiff 
for  $60  actual  and  $300  exemplary  damages. 
Defendant  has  appealed. 

By  the  first  and  second  assignments  it  is 
in  substance  contended:  First,  that  the  fil- 
ing of  plaintiff's  original  petition  by  which 


she  sought  to  recover  Judgment  for  (he  sum 
of  $1,032.35  in  the  county  court  was  a  nullity 
and  utterly  void,  and  did  not  have  the  effect 
to  Interrupt  the  running  of  limitation  against 
plaintiff's  cause  of  action,  because  the  amount 
sued  for  was  beyond  the  jurisdiction  of  the 
county  court,  and  that  the  filing  of  the  first 
amended  petitions  by  the  permission  of  the 
court  was  the  beginning  of  an  entirely  new 
suit,  and  that,  as  it  and  all  subsequent 
amendments  were  filed  more  than  two  years 
after  the  accrual  of  plaintiff's  cause  of  ac- 
tion, such  cause  was  barred  by  the  two-year 
statute  of  limitation,  and  that,  as  such  bar 
was  shown  upon  the  face  of  the  pleadings  of 
plaintiff,  the  court  erred  in  not  sustaining 
defendant's  demurrer ;  second,  that  if  the  de- 
fendant be  in  error  in  its  contention  that  the 
whole  of  plaintiffs  claim  was  barred  by  the 
two-year  statute  of  limitation,  still  the  claim 
for  exemplary  damages  was  barred  under 
said  statute,  as-it  was  based  upon  an  alleged 
tort,  and  not  upon-  a  breach  of  contract,  and 
the  court  erred  in  not  so  holding. 

[1-3]  The  county  court  was  without  Ju- 
risdiction of  the  cause  of  action  declared 
upon  in  the  original  petition.  The  filing  of 
the  petition  was  not  the  "commencement  and 
prosecution  of  a  suit,"  and  did  not  operate  as 
"an  interruption  of  limitation."  Pecos  &  N. 
T.  By.  Co.  v.  Bayzor,  106  Tex.  544,  172  S. 
W.  1103,  and  authorities  there  cited.  How- 
ever, the  filing  of  the  paper  designated  as  the 
first  amended  petition  either  with  or  without 
permission  of  the  court  was  the  "commence- 
ment of  a  suit,"  and  did  have  the  effect  to 
interrupt  limitation,  if  the  cause  of  action 
had  not  already  been  barred  before  it  was 
filed.  This  new  suit  was  for  a  sum  within 
the  jurisdiction  of  the  county  court,  and  after 
it  was  filed  appellant  appeared  and  filed  its 
answer    thereto. 

[4]  We  next  come  to  the  inquiry  as  to 
whether,  the  cause  of  action  as  made  by  the 
so-called"  first  amended  petition  and  subset 
quent  amendments  was  barred  by  the  two- 
year  statute  of  limitation  prior  to  the  filing 
of  the  first  of  said  amendments.  It  is  shown 
by  the  petition  itself  that  it  was  not  filed  un- 
til more  than  two  years  had  elapsed  after  the 
accrual  of  the  cause  of  action  declared  upon, 
so,  if  the  two-year  statute  applies,  the  cause 
would,  at  the  time  his  suit  was  filed,  be 
barred.  By  article  5688,  Vernon's  Sayles' 
Civil  Statutes,  1914,  it  is  provided : 

"There  shall  be  commenced  and  prosecuted 
within  four  years  after  the  cause  of  action  shall 
have  accrued,  and  not  afterward,  all  actions  or 
suits  in  court  of  the  following  description: 

"1.  Actions  for  debt  when  the  indebtedness 
is  evidenced  by  or  founded  upon  any  contract 
in  writing." 

The  question  now  presented  is  whether  the 
cause  of  action  stated  in  the  so-called  first 
amended  petition  and  subsequent  amend- 
ments comes  under  the  provisions  of  the  two 
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or  four  year  statute  of  limitation.  If  it 
comes  under  the  provisions  of  the  first,  it  was 
barred  when  this  suit  was  commenced,  but  if 
under  the  latter,  it  was  not  barred  at  the 
time  of  the  commencement  of  the  suit  This 
question,  we  think,  has  been  decided  adverse- 
ly to  the  contention  of  appellant  by  the  fol- 
lowing authorities:  Elder  Dempster  ft  Co. 
v.  St.  It.  By.  Co.*  106  Tex.  628,  164  S.  W. 
975 ;  Da  vies  v.  Texas  C.  By.  Co.,  62  Tex.  Civ. 
App.  599,  133  S.  W.  296. 

We  think  the  sale  of  the  ticket,  with  the 
transfer  coupons  attached,  by  appellant  to 
appellee  for  a  valuable  consideration,  and 
an  acceptance  thereof  by  appellee,  constituted 
a  contract  between  the  partiea  That  it  was 
in  writing  is  undisputed.  Viewed  with  ref- 
erence to  the  statute  of  limitation,  an  action 
against  a  carrier  for  damages  resulting  from 
a  breach  of  contract  for  safe  carriage  of 
freight  or  person  is  one  founded  upon  a  con- 
tract, and  not  for  tort,  and  if  such  contract 
is  one  in  writing,  the  cause  of  action  is  gov- 
erned by  the  statute  fixing  the  period  within 
which  actions  for  breach  of  contract  may  be 
brought  26  Cyc  p.  1083,  {  3;  Da  vies  v.  Rail- 
way Co.,  G2  Tex.  Civ.  App.  590,  133  S.  W. 
295;  Bobinson  v.  Varnell,  16  Tex.  at  page 
389;  Elder  Dempster  Co.  v.  Railway  Co., 
105  Tex.  628,  154  S.  W.  975. 

In  the  case  last  cited  the  Supreme  Court 
quotes  with  approval  from  Robinson  v.  Var- 
nell, as  follows: 

"It  is  admitted  that  the  action  is  founded  on 
a  contract  in  writing;  but  it  is  insisted  the 
limitation  of  four  years  does  not  apply,  because 
it  is  not  an  'action  of  debt.'  It  is  true  it  is  not 
an  action  of  debt,  nor  an  action  to  recover  a 
debt,  technically  so  called.  'Technically  we 
have  no  such  action  as  an  action  of  debt.  If 
we  were  to  construe  the  statute  literally,  accord- 
ing to  the  technical  signification  of  its  terms, 
it  is  plain  ■  the  present  case  would  not  come 
within  any  of  its  provisions.  It  is  not  technical- 
ly an  action  of  debt,  or  an  action  to  recover 
a  debt ;  but  it  is  an  action  to  recover  a  sum  of 
money,  technically  damages  founded  on  the 
breach  of  a  contract  in  writing  for  the  delivery 
of  specific  property.  •  *  *  It  must,  then,  re- 
ceive such  a  reasonable  and  liberal  interpreta- 
tion as  will  give  it  effect  according  to  the  spirit 
and  intention  of  the  statute.  To  do  this,  we 
must  disregard  the  technical  distinction  of  forms 
and  terms,  and  look  to  the  substance  and  mani- 
fest object  of  the  statute.  That,  obviously,  was 
to  prescribe  a  limitation  of  all  actions  for  the 
recovery  of  money  upon  contracts  in  writing, 
without  reference  to  any  technical  distinction 
of  terms,  which  have  no  place  in  our  system. 
We  cannot  suppose  that  either  the  term  'ac- 
tions' or  'debt'  was  used  in  a  strictly  technical 
common-law  sense ;  the  term  'actions'  with  ref- 
erence to  common-law  forms,  or  'debt'  in  refer- 
ence to  the  strict  common-law  meaning  of  that 
term.  We  cannot  give  that  construction  to  the 
term  'actions,'  for  the  obvious  reason  that  we 
have  not  the  common-law  forms  of  action ;  and 
though  there  would  not  be  the  same  difficulty 
in  giving  a  technical  meaning  to  the  term  'debt,' 
there  is  no  more  reason  for  supposing  that  such 


a  meaning  was  attached  to  it  by  the  Legislature. 
The  more  reasonable  construction,  and  that 
which  best  harmonizes  with  the  general  provi- 
sions and  policy  of  the  statute,  we  think,  is  to 
consider  the  terms  'actions  of  debt,  grounded  on 
any  contract  in  writing,'  as  including  all  suits 
brought  to  recover  money  for  the  breach  of  a 
contract  in  writing,  without  regard  to  the  tech- 
nical distinction  between  debt  and  damages. 
The  present  action  was  brought  upon  a  contract 
in  writing,  to  pay  a  sum  certain-  in  money, 
technically  a  debt,  and  an  unliquidated  sum  for 
the  breach  of  the  contract  to  deliver  specific 
property,  technically  damages.  Both  demands 
arise  upon  the  breach  of  the  same  written  con- 
tract ;  and  it  cannot  have  been  intended  in  Buch 
a  case  that  one  period  of  limitation  should  bar 
one  part  of  the  cause  of  action,  and  a  different 
period  another  part,  arising  upon  the  same  con- 
tract, merely  because,  in  technical  legal  phrase, 
the  one  is  called  debt,  and  the  other  damages. 
The  suit,  being  for  the  recovery  of  money  for 
the  breach  of  a  written  contract,  comes  within 
the  reason  and  intention  of  the  provision  pre- 
scribing the  limitation  of  actions  for  money 
demands  arising  upon  written  contracts;  which 
being  four  years,  the  court  did  not  err  in  hold- 
ing that  the  right  of  action  was  not  barred  by 
the  statute." 

We  hold  that  appellee's  claim  for  actual 
damages,  as  set  forth  In  his  petition,  is  found-  x 
ed  upon  a  contract  in  writing,  and  is  governed 
by  section  1  of  article  5688,  Vernon's  Sayles' 
Civil  Statutes,  which  declares  that  "actions 
for  debt,  where  the  Indebtedness  is  evidenced 
by  or  founded  upon  any  contract  in  writing" 
may  be  brought  in  four  years. 

[I]  The  second  contention  of  appellant — 
that  Is,  that  the  claim  of  plaintiff  for  exem- 
plary damages,  even  if  sufficiently  alleged, 
constituted  at  most  a  claim  for  damages  for 
tort,  and  is  therefore  governed  by  the  two- 
year  statute  of  limitation  and  was  barred  on 
the  12th  day  of  April,  when  this  suit  was 
first  legally,  filed— Is  sustained.  While  It 
has  been  held  in  some  cases  that  a  cause  of 
action  for  breach  of  contract  and  for  dam- 
ages for  a  tort  may  be  appropriately  Joined 
in  one  suit  where  both  grew  out  of  die  same 
transaction,  and,  if  the  tort  was  maliciously 
committed  or  Was  due  to  the  gross  negligence 
of  the  wrongdoer,  exemplary  damages  might 
be  recovered  therefor  (Railway  Co.  v.  Shir- 
ley, 54  Tex.  142;  S.  W,T.  ft  T.  Co.  v.  Luckett, 
60  Tex.  Civ.  App.  117,  127  S.  W.  856),  we 
know  of  no  decision  holding  that  such  cause 
of  action  for  tort  would  be  governed  by  the 
statute  of  limitation  of  four  years.  Actions 
for  damages  for  tort  are  generally,  under  the 
statute  of  limitation,  barred  in  two  years,  - 
and  we  see  no  good  reason  for  applying  a  dif- 
ferent rule  in  this  case. 

It  would  serve  no  useful  purpose  to'  dis- 
cuss in  detail  or  specifically  pass  upon  each 
of  the  remaining  14  assignments  of  error  pre- 
sented in  appellant's  brief,  and  we  shall  con- 
tent ourselves  with  a  brief  statement  of  the 
additional  grounds  upon  which  we  have  con- 
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eluded  that  the  Judgment  of  the  trial  court 
should  be  reversed. 

[I]  The  trial  court  Instructed  the  jury  as 
follows : 

"If  you  find  from  the  evidence  that  plaintiff 
bought  from  defendant  a  round-trip  ticket  from 
Eagle  Lake  to  Victoria  and  return,  with  trans- 
fer coupons  part  thereof  for  carrying  holder  of 
such  ticket  from  the  Gnlf,  Colorado  &  Santa  F6 
Railway  Company  depot  in  Wharton,  Tex.,  to 
the  Southern  Pacific  depot  in  that  city,  and 
on  the  plaintiff's  return  from  the  Southern  Pa- 
cific depot  in  Wharton,  Tex.,  to  the  Gulf,  Colo- 
rado &  Santa  F6  Railway  Company  depot  in 
that  city,  and  that  such  transfers  were  to  be 
made  from  and  to  such  depots,  respectively,  in 
Wharton,  Tex.,  upon  the  surrender  by  plaintiff 
to  J.  C.  Nation  of  the  transfer  coupons  attach- 
ed to  the  ticket,  and  you  further  find  from  the 
evidence  that  said  J.  C.  Nation  refused  to  carry 
and  transfer  the  plaintiff  on  such  transfer  cou- 
pon, you  will  find  for  the  plaintiff  in  such  sum 
as  you  find  from  the  evidence  were  the  damages 
sustained  by  the  plaintiff  by  reason  of  such  re- 
fusal of  said  J.  C.  Nation's  bus  line  to  carry 
her  on  said  transfer  coupon  or  coupons;  and 
if  you  find  from  the  evidence  that  as  a  result 
of  the  refusal  to  so  carry  the  plaintiff  she  was 
made  sick,  you  should  find  from  the  evidence 
in  calculating  damages,  if  any,  doctor's  bills, 
value  of  time  lost  in  her  business  as  a  teacher, 
and  also,  if  you  find  from  the  evidence  failure 
of  defendant  to  provide  proper  transfer  facili- 
ties at  Wharton,  and  that  such  failure  caused 
embarrassment,  mental  disturbance,  or  physical 
annoyance  to  plaintiff,  you  can,  as  actual  dam- 
ages, find  such  amount  as  you  find  from  the 
evidence  is  a  reasonable  compensation  to  plain- 
tiff therefor." 

This  charge  was  objected  to  by  defendant 
at  the  proper  time,  and  It  now  by  several  as- 
signments Insists  that  the  giving  of  such 
charge  was  reversible  error. 

[7, 1]  We.  think  the  assignment  should  be 
sustained.  The  plaintiff  alleged  that  J.  O. 
Nation  was  the  agent,  servant,,  and  employe' 
of  defendant,  whose  duty  it  was  to  transfer 
passengers  holding  transfer  coupons  Issued 
by  defendant  from  one  depot  in  Wharton  to 
the  other,  and  that  she  presented  to  said  J. 
C.  Nation  the  transfer  coupons  Issued  and 
sold  to  her  by  defendant,  and  that  said  Na- 
tion refused  to  transfer  her  from  depot  to 
depot,  to  her  damage,  etc.  Defendant  spe- 
cially denied  that  J.  C  Nation  was  its  agent 
The  only  testimony  even  remotely  tending  to 
show  that  Nation  was  the  agent  of  defendant 
was  that  of  plaintiff,  and  all  of  her  testimony 
relative  thereto  was  that  when  she  approach- 
ed Nation  on  the  24th  day  of  February,  1916, 
at  Wharton,  and  asked  him  if  he  was  the 
railroad  transfer  man,  he  said  he  was.  Na- 
tion testified  that  he  never  told  plaintiff  that 
he  was  the  railroad  transfer  man;  that  he 
was  not  the  agent  of  the  defendant  for  any 
purpose  at  the  time  plaintiff  approached  him, 
and  had  never  been  such  agent.  It  is  there- 
fore apparent  that  the  court  erred  In  assum- 


ing In  the  charge  that  Nation  was  the  agent 
of  defendant  and  in  Instructing  them  that  the 
act  of  Nation  In  refusing  transportation  from 
depot  to  depot  to  plaintiff  was  chargeable  to 
defendant  Again,  by  this  charge  the  Jury 
is  told  that  if  they  should  find  from  the  evi- 
dence that  as  a  result  of  the  refusal  to  trans- 
fer plaintiff  she  was  made  sick,  they  should 
find  from  the  evidence  in  calculating  dam- 
ages, If  any,  doctor's  bllla 

In  our  opinion,  neither  the  pleadings  nor 
the  evidence  justified  the  court  in  instructing 
the  jury  that  in  finding  their  verdict  they 
should  consider  "doctor's  bills."  There  is  no 
allegation  that  plaintiff  paid  the  sum  claimed 
as  "doctor's  bill"  to  any  one,  or  that  she 
assumed  to  pay  any  such  bill,  nor  is  there 
any  allegation  that  the  amount  named  as 
being  due  for  doctor's  bills  and  medicine  was 
a  reasonable  charge  for  such  services  and 
medicine.  The  doctor  to  whom  plaintiff  said 
she  owed  the  bill  testified  that  he  was  never 
called  by  plaintiff  to  attend  her  on  account 
of  any  sickness  contracted  by  her  in  Feb- 
uary,  1916;  that  he  never  knew  of  any  such 
sickness  and  has  never  made  any  charge 
against  her  for  any  such  service.  Defendant 
objected  to  the  charge  In  due  time  and  pre- 
sented special  charges  to  correct  the  same, 
which  were  by  the  court  refused  and  the  ob- 
jections overruled.  We  think  It  clearly  ap- 
parent that  the  court  erred  In  giving  the 
charge. 

There  may  be  other  errors '  complained  of 
by  appellant,  but  as  they  would  not  likely 
occur  upon  another  trial,  we  refrain  from 
further  discussion  of  them. 

For  the  reasons  pointed  out  the  judgment 
is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


D.   S.  CAGE  &  CO.   et  aL  v.  SOUTHERN 

RICE  GROWERS'  ASS'N  et  aL 

(No.  7769.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 
Jan.  2,  1920.     Rehearing  by  Crosby  Mer- 
cantile Co.  Denied  Jan.  22,  1920.) 

Chattel    mortgages    <J=»117  —  Particular 

CONTROLS  OVEB  GENERAL  DESCRIPTION. 

In  a  mortgage  on  entire  crop  of  130  acres 
of  rice  to  be  planted  on  the  B.  farm,  the  par- 
ticular description  of  the  farm  is  controlling 
over  the  general  description  by  number  of  acres, 
so  that  the  mortgage  would  not  include  30 
acres  planted  on  the  J.  farm,  with  the  100 
acres  actually  planted  on  the  B.  farm,  particu- 
larly where  mortgagor  was  not  contemplating 
planting  the,  30  acres  when  executing  mortgage. 

Appeal  from  District  Court  Harris  Coun- 
ty; J.  D.  Harvey,  Judge. 
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Suit  by  the  Southern  Rice  Growers'  Asso- 
ciation against  D.  S.  Cage  &  Co.  and  others. 
Trial  without  a  Jury  resulting  in  judgment 
In  favor  of  the  Crosby  Mercantile  Company, 
establishing  a  right  to  all  tbe  fund  from 
sale  of  a  quantity  of  rice,  except  a  sufficient 
amount  to  pay  a  claim  of  intervener,  Amos 
Fisher,  and  ordering  costs  and  attorney's 
fees  paid  out  of  the  fund  in  controversy,  and 
the  defendants  Dalqulst,  D.  S.  Cage  &  Co., 
and  F.  G.  Gillette  appeal.  Reversed  and 
rendered. 

Pleasant  F.  Graves  and  H.  L.  Livingston, 
both  of  Houston,  for  appellants. 

Howe  &  Kay,  of  Houston,  for  appellees. 

PLEASANTS,  C.  J.  This  suit  was  brought 
by  the  Southern  Rice  Growers'  Association 
to  have  determined  the  respective  Interests 
of  all  adverse  claimants  of  a  fund  in  the 
hands  of  the  plaintiff  arising  from  the  pro- 
ceeds of  tbe  sale  of  329  sacks  of  rice,  turned 
over  to  it,  for  sale  on  commission  by  the  de- 
fendant B.  T.  Dalqulst  The  claimants  of  an 
Interest  in  the  fund  who  were  made  parties 
defendant,  In  addition  to  defendants  E.  T. 
Dalqulst  and  wife  Stella  Dalqulst,  were  D.  S. 
Cage  &  Co.,  F.  G.  Gillette,  and  the  Crosby 
Mercantile  Company.  Amos  Fisher  Inter- 
vened In  the  suit,  claiming  an  Interest  in  the 
fund. 

The  defendant  Crosby  Mercantile  Com- 
pany claimed  all  the  fund  under  a  mortgage 
executed  by  defendants  Dalqulst  and  wife 
upon  the  crop  of  rice  raised  by  them  during 
the  year  1917  upon  130  acres  of  land  In  Har- 
ris county,  described  in  the  mortgage  as  be- 
ing upon  the  John  Bloom  farm.  The  defend- 
ant Cage  &  Co.  claimed  $289.65  of  said  fund 
under  an  assignment  from  the  defendant  E. 
T.  Dalqulst  Tbe  defendant  Gillette  also 
claimed  $110.16  of  said  fund  under  an  assign- 
ment from  said  Dalqulst  The  intervener 
Amos  Fisher  claimed  under  a  mortgage  from 
defendant  Dalqulst,  upon  the  rice  grown  up 
on  30  acres  of  the  130  acres  of  land  cultivat- 
ed by  him  during  the  year  1917,  which  was 
not  on  the  John  Bloom  farm. 

The  trial  In  the  court  below  without  a  Jury 
resulted  in  a  Judgment  in  favor  of  the  de- 
fendant Crosby  Mercantile  Company,  estab- 
lishing the  right  of  said  defendant  to  all 
of  the  fund,  except  a  sufficient  amount  there- 
of to  pay  the  claim  of  the  Intervener,  Amos 
Fisher,  who  was  adjudged  to  have  a  first 
lien  upon  the  rice  raised  on  the  30  acres  of 
land  found  not  to  be  on  the  John  Bloom 
farm.  The  costs  and  attorney's  fee  allowed 
plaintiff  were  ordered  paid  out  of  the  fund 
In  controversy,  and  the  remainder  of  the 
fund  was  ordered  paid  to  the  Crosby  Mer- 
cantile Company  and  the  intervener,  Amos 
Fisher,  as  above  stated. 

The  defendants  Dalqulst,  Cage  ft  Co.,  and 
F.  G.  Gillette  have  each  appealed  from  the 
Judgment 


The  facts  are  undisputed.  The  fund  In 
controversy  Is  the  proceeds  of  the  sale  of 
329  sacks  of  rice,  raised  by  defendant  Dal- 
qulst during  the  year  1917  on  180  acres  of 
land  in  Harris  county;  100  acres  of  the 
land  being  on  tbe  farm  of  John  Bloom,  and 
30  acres  on  the  adjoining  farm  of  Gus  John- 
son. One  hundred*  sacks  of  this  rice  was 
grown  on  tbe  Gus  Johnson  farm,  and  229 
sacks  on  the  John  Bloom  farm. 

On  April  16,  1917,  E.  T.  Dalqulst  and  wife, 
Stella  Dalqulst  for  the  purpose  of  securing 
the  Crosby  Mercantile  Company  In  an  in- 
debtedness owing  by  them  to  said  company 
on  a  note  and  open  account  in  the  sum  of 
more  than  $2,000,  executed  and  delivered  to 
said  company  a  mortgage  upon  their  crop, 
which  they  described  as  follows: ' 

"Our  entire  crop  of  rice  consisting  of  about 
(130)  one  hundred  and  thirty  acres,  now  in  pro- 
cess of  being  planted  on  land  rented  from  John 
Bloom,  also  all  our  crop  of  cotton,  consisting 
of  ten  acres,  above  crops  on  land  rented  from 
John  Bloom  about  11  miles  S.  E.  of  Crosby,  in 
Harris  county,  Texas." 

B.  T.  Dalqulst  had  rented  from  John 
Bloom  for  the  year  1917  about  150  acres  of 
his  farm  In  Harris  county,  and  at  the  time 
this  mortgage  was  executed  contemplated 
planting  130  acres  of  said  land  In  rice.  There 
is  some  conflict  in  the  testimony  as  to  wheth- 
er he  did  plant  130  acres  of  this  land  in  rice, 
but  the  great  weight  of  the  evidence  sustains 
the  conclusion  that  be  did  plant  130  acres  in 
rice  on  said  farm,  but  only  got  a  stand  on, 
and  cultivated  100  acres  of  rice  on  that  farm. 
Subsequent  to  the  execution  of  this  mortgage 
he  rented.  30  acres  of  land  on  the  Gus  John- 
son farm  near  or  adjoining  the  John  Bloom 
farm.  He  planted  this  30  acres  in  rice,  and 
on  this  crop  executed  a  mortgage  to  secure 
the  intervener,  Amos  Fisher,  in  the  payment 
of  a  note  for  $100.  He  delivered  the  rice 
from  both  farms  to  the  plaintiff  for  sale, 
and  the  fund  in  controversy,  which  was  paid 
Into  the  registry  of  the  court  by  plaintiff,  is 
the  proceeds  of  said  sale.  After  the  rice  was 
delivered  to  plaintiff,  Dalqulst  assigned  to 
defendants  Cage  &  Co.  and  F.  G.  Gillette  the 
respective  amounts  claimed  by  them,  to  be 
paid  from  the  proceeds  of  the  sale  of  the 
rice  grown  on  the  Gus  Johnson  30  acres. 
These  assignments  were  made  in  satisfaction 
of  Indebtedness  due  by  him  to  said  defend- 
ants. 

We  cannot  agree  with  the  learned  trial 
Judge  in  his  holding  that  (he  mortgage  ex- 
ecuted by  Dalqulst  and  wife  covered  the 
crop  raised  by  him  on  the  Gus  Johnson  land. 
It  seems  to  us  that  by  its  terms  it  is  restrict- 
ed to  the  rice  raised  on  the  John  Bloom 
farm.  It  is  true  that  it  describes  the  mort- 
gaged property  as  "our  entire  crop"  of  130 
acres,  but  it  expressly  states  that  the  crop 
is  to  be  planted  and  grown  on  the  John 
Bloom  farm,  and  we  are  of  opinion  that  this 
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definite;  particular  description  should  con- 
trol the  more  general  description.  If,  how- 
ever, this  conclusion  is  not  sound,  and  it 
should  be  held  that  the  description  ia  am- 
biguous, the  undisputed  evidence  shows  that 
the  crop  on  the  Johnson  farm  was  not  in- 
tended to  be  Included  in  this  mortgage.  At 
the  time  the  mortgage  was  written  Dalquist 
was  not  contemplating  planting  a  rice  crop 
on  the  Johnson  30  acres,  but  did  intend  to 
plant  130  acres  on  the  Bloom  farm. 

Upon  these  facts  the  Crosby  Mercantile 
Company  acquired  no  lien  by  its  mortgage 
upon  the  rice  raised  on  the  30  acres  on  the 
Johnson  farm,  and  was  entitled  to  no  part  of 
the  proceeds  of  the  sale  of  that  rice.  It 
follows  from  these  conclusions,  that  the 
judgment  of  the  court  below  should  be  re- 
versed, and  Judgment  here  rendered  denying 
the  Crosby  Mercantile  Company  any  part 
of  the  proceeds  of  the  sale  of  the  100  sacks 
of  rice  raised  on  the  Johnson  farm,  and 
awarding  the  balance  of  such  proceeds,  after 
the-  payment  of  the  amount  adjudged  the  in- 
tervener, Amos  Fisher,  to  the  appellants  D. 
S.  Cage  4  Co.  and  Fred  G.  Gillette  in  pro- 
portion to  their  respective  claims;  and  it 
has  been  so  ordered. 


INSURANCE  CO.  OF  NORTH  AMERICA  v. 
McWILLIAMS.     (No.  7761.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 
Nov.  26,  1919.) 

Insurance  4£=>246— Insured  not  entitled  to 
recover  where  policy  canceled  by  agree- 
ment with  waiver  or  tender  ob  return 
of   unearned   premium. 
Where  fire  policy  with  standard  cancella- 
tion clause  was  canceled  by  insurer,  insured 
who,  upon  receiving  notice  of  cancellation,  im- 
mediately acquiesced  therein,  and  surrendered 
policy-  to  agent  without  demanding   refund  of 
the  old  premium,  depending  upon  agent's  as- 
surance that  he  would  procure  other  insurance 
and  apply  overpaid  premium  upon  new  policy, 
could  not  recover  upon  the  old  policy,  though 
agent  failed  to   procure  new  one;    the  policy 
having  been  canceled  by  mutual  agreement,  and 
insured  having  waived  the  tender  or  return  of 
unearned  premium  as  a  condition  precedent  to 
cancellation. 

Appeal  from  Harris  County  Court;  Walter 
E.  Montelth,  Judge. 

Action  by  D.  T.  McWllliams  against  Insur- 
ance Company  of  North  America.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed and  rendered. 

Love,  Wagner  &  Wagner  and  Elwood  Fouts, 
all  of  Houston,  for  appellant. 

Atkinson  &  Atkinson,  of  Houston,  for  ap- 
pellee. 


GRAVES,  J.  The  Judgment  appealed  from 
by  the  Insurance  company  in  this  cause  was 
a  recovery  upon  a  fire  insurance  policy  Issued 
by  it  upon  the  household  furniture  of  the  ap- 
pellee, which  contained  what  is  known  as  the 
standard  cancellation  clause,  as  follows: 

"This  policy  shall  be  canceled  at  any  time 
at  the  request  of  the  insured;  or  by  the  com- 
pany by  giving  five  days'  notice  of  such  cancel- 
lation. If  this  policy  shall  be  canceled  as  here- 
inbefore provided,  or  become  void  or  cease,  the 
premium  having  been  actually  paid,  the  unearn- 
ed portion  shall  be  returned  on  surrender  of 
this  policy  or  last  renewal,  this  company  re- 
taining the  customary  rate;  except  that  when 
this  policy  Is  canceled  by  this  company  by  giv- 
ing notice  it  shall  retain  only  the  pro  rata  pre- 
mium." 

Upon  the  Issue  of  a  cancellation  of  the 
policy  or  not,  Mr.  McWilllams,  the  appellee, 
testified: 

"Along  about  the  1st  of  August,  1917,  I  had 
a  conversation  with  Mr.  Cooley  with  reference 
to  this  policy.  He  came  out  to  my  house  be- 
tween 8  and  9  o'clock  in  the  morning,  and  I 
was  asleep  at  that  time,  and  Mrs.  McWilliams 
woke  me  up,  and  we  had  the  conversation  on 
the  porch  of  my  residence,  right  at  tbe  front 
door.  I  got  up  and  dressed,  and  went  out  and 
talked  with  Mr.  Cooley.  My  wife  said  that  Mr. 
Cooley  was  at  the  door  and  wanted  to  see  me, 
and  I  got  up  and  went  to  the  door,  and  said, 
'Good  morning,'  and  shook  hands  with  him,  and 
he  said  that  he  had  received  a  letter  from  the 
insurance  company  in  which  I  was  insnred, 
among  a  number  of  others,  to  cancel  the  pol- 
icy. He  had  the  letter  with  him,  and  I  looked 
at  it— just  glanced  at  it.  He  showed  me  the 
letter,  and  I  just  glanced  at  it,  and  I  said, 
'Here,  I  want  some  insurance;'  and  he  said, 
"Don't  worry;  I  will  carry  you;  I  will  transfer 
you  into  another  company;'  that  is  what  he 
said.  On  that  ground  I  went  and  got  my  pol- 
icy and  handed  it  to  him,  but  I  never  did  re- 
ceive another  policy  of  insurance  from  him  or 
any  one  else  covering  my  household  furniture. 
Xhe  furniture  was  destroyed  by  fire  on  tbe  11th 
day  of  September,  1917,  between  6  and  7 
o'clock  in  the  evening.  That  would  make  it 
about  one  month  after  the  conversation  I  had 
with  Mr.  Cooley  with  reference  to  the  policy— 
about  one  month  and  eleven  days.  I  figure  it 
was  about  the  1st  of  August  when  he  talked  to 
me.  Mr.  Cooley  had  the  policy  I  surrendered 
to  him;  that  is,  I  turned  it  over  to  him.  I 
haven't  got  it  myself,  and  have  never  seen  it 
since  that  day.  At  the  time  Mr.  Cooley  came 
out  to  the  house  and  I  had  the  discussion  with 
him  about  taking  up  the  policy,  nothing  was 
said  about  the  premium  on  the  policy  which  I 
delivered  back  to  him ;  there  was  not  a  word 
said  about  that  at  all.  The  first  time  there  was 
any  mention  made  about  the  unearned  portion 
of  the  premium  on  this  policy  was  about  a  week 
after  the  fire." 

On  cross-examination  he  further  said : 

"Mr.  Cooley  told  me  that  the  company  had  in- 
structed him  to  cancel  the  policy— that  was  my 
understanding.    After  be  told  me  he  would  put 
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n>«  in  another  company  I  surrendered  the  pol- 
icy to  him.  I  went  in  and  got  it  and  gave  it  to 
him.  It  wu  in  the  bedroom,  and  I  went  and 
got  it  and  gave  it  to  him.  It  was  my  under- 
standing the  policy  was  to  be  canceled  and  an- 
other policy  taken  out  in  another  company.  Mr. 
Cooley  told  me  that  he  would  get  me  another 
policy  in  another  company,  and  it  was  my  un- 
derstanding that  he  was  going  to  apply  the  un- 
earned premium  of  this  peiicy  to  the  new 
one.  I  thought  that  that  was  later  than  the 
18th  day  of  July,  but  that  might  be  the  right 
date.  The  fire  occurred  on  the  11th  of  "Sep- 
tember. In  the  meantime  I  did  not  go  down  to 
see  if  he  had  secured  another  policy  for  me, 
because  I  took  his  word  that  he  would  Bend 
me  the  policy  the  same  as  he  had  always  done. 
I  relied  on  him  to  secure  the  other  insurance." 

Mr.  Cooley  was  the  company's  agent,  and 
bis  version  of  the  matter  was  this : 

"About  the  18th  of  July,  last  year,  I  received 
notice  from  the  Insurance  Company  of  North 
America  to  cancel  this  policy.  Mr.  McWil- 
liams  had  this  policy  at  that  time.  We  receiv- 
ed notice  to  cancel  somewhere  between  30 
and  40  policies  for  different  reasons  for  this 
company  on  property  at  the  Heights.  They 
were  drawing  in  their  lines,  and  wanted  to  re- 
duce the  amount  of  their  insurance  at  the 
Heights,  and  this  was  one  of  the  number,  and 
I  took  the  letter  signed  by  the  special  agent  of 
the  company  to  Mr.  McWilliams  at  his  home, 
and  told  him  about  it,  and  gave  him  the  letter 
in  his  hand  to  read,  so  he  did  not  have  to  take 
my  word  for  it;  it  was  the  company's  instruc- 
tions. He  read  the  letter.  He  acceded  to  the 
request  for  cancellation.  He  remarked,  'Well, 
I  would  not  like  to  be  without  insurance.'  He 
went  right  in  the  house  and  got  me  the  policy. 
I  did  not  go  in  the  house;  I  remained  on  the 
gallery.  He  went  in  and  got  the  policy,  and 
cheerfully  gave  it  to  me  for  cancellation.  He 
told  me  he  would  like  to  be  insured  and  was  to 
come  in  our  office;  he  goes  by  there  every  day 
to  work;  he  was  to  come  in  our  office,  and  see 
what  we  could  do  for  him.  I  told  him  I  would 
see.  I  told  him  I  would  see  whether  or  not 
there  was  some  other  company  in  our  office  that 
could  write  it  for  him. 

"He  did  not  make  any  demand  for  the  un- 
earned premium.  It  was  understood  he  should 
come  in  our  office,  when  he  would  either  have 
credit  or  get  his  unearned  premium.  It  would 
be  there,  of  course,  at  his  disposal.  He  could 
have  credit  on  the  other  insurance  if  it  was  is- 
sued; he  could  get  his  money.  The  credit 
stand 8  there  now.    He  agreed  to  do  that" 

He  further  testified  that  the  policy  was 
canceled  and  Teturned  to  the  company's  gen- 
eral office  In  Atlanta,  Oa.,  on  the  date 
of  Its  cancellation,  which  was  July  18,  1917. 

In  this  state  of  the  evidence  the  appellant 
contended  below  that  Judgment  should  have 
gone  in  its  favor,  in  that  the  uncontroverted 
proof  showed  a  cancellation  by  mutual  agree- 
ment, a  voluntary  surrender  of  the  policy  for 
that  purpose  by  the  appellee  without  pay- 
ment to,  or  demand  by,  him  for  the  unearned 
premium,  as  well  as  a  waiver  upon  his  part 
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of  any  claim  to  the  tender  or  return  of  such 
premium  as  a  condition  precedent  to  the  can- 
cellation. 

We  think  the  position  was  correct,  and 
should  have  been  sustained;  there  is  no  room 
for  interpretation  or  difference  as  to  what 
transpired  here;  both  parties  plainly  state 
it  Mr.  McWilliams  received  the  company's 
notice  of  cancellation,  immediately  acquiesc- 
ed therein,  and  surrendered  the  policy  for 
such  disposition  without  demand  for  a  refund 
of  the  overpaid  premium,  accepting  Instead 
and  depending  wholly  upon  the  agent's  as- 
surance about  procuring  other  insurance  for 
him,  and  understanding  at  the  time  that  this 
balance  due  him  would  be  applied  upon  his 
new  policy. 

Under  facts  not  so  strong  in  favor  of  can- 
cellation, and  construing  the  same  standard 
provision  relating  to  It  as  Is  here  Involved, 
our  Supreme  Court,  through  the  Commission 
of  Appeals,  in'  the  very  recent  case  of  Insur- 
ance Co.  v.  Polemanakos  (Com.  App.)  207  S. 
W.  922,  decided  since  the  judgment  herein 
was  rendered,  and  of  which  accordingly  the 
court  in  trying  this  cause  did  not  have  the 
benefit,  held  that  neither  tender  nor  payment 
of  the  unearned  premium  was  a  necessary 
prerequisite  to  cancellation,  properly  given 
notice  alone  being  sufficient,  and  that  Pole- 
manakos agreed  to  the  /cancellation  and 
waived  repayment  of  the  unearned  premium. 
There  was  not  even  a  surrender  of  the  policy 
in  that  case  at  all.  Polemanakos  was  ad- 
vised by  the  agent  over  the  telephone  that 
the  company  had  canceled  his  Insurance,  and 
was  asked  to  surrender  the  policy.  He  said, 
"All  right,"  that  he  would  procure  other  in- 
surance, which  he  later  in  fact  did;  but  he 
never  gave  up  the  policy,  and,  after  the  fire 
had  subsequently  occurred,  brought  his  suit 
to  recover  thereon.  The  court  in  its  opinion 
reviews  the  authorities  on  the  subject,  in- 
cluding those  in  Texas  holding  a  contrary 
doctrine — upon  which  the  appellee  here  re- 
lies— and  nothing  further  is  deemed  neces- 
sary In  this  case  than  a  reference  to  that 
discussion;  but  it  may  be  well  to  likewise  say 
here,  as  the  court  did  In  the  case  referred  to, 
that  if  there  be  doubt  as  to  whether  a  tender 
or  repayment  of  the  unearned  premium  was 
a  nefcessary  condition  precedent  to  cancella- 
tion/ it  would  not  control  the  result  in  this 
Instance,  because  the  facts  recited  clearly 
show  an  agreement  to  cancellation  and  a 
waiver  of  the  return  at  that  time  of  the 
premium.  See,  also,  Miller  v.  Fireman's  Ins. 
Co.,  64  W.  Va.  844,  46  S.  E.  181 ;  Hillock  v. 
Traders*  Ins.  Co.,  54  Mich.  531,  20  N.  W.  571. 

Since  these  conclusions  determine  the  mer- 
its of  the  cause,  other  questions  presented  be-# 
come  immaterial;  the  trial  court's  judgment 
is  reversed,  and  the  cause  is  here  rendered  in 
appellant's  favor. 

Reversed  and   rendered. 
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STATE  BANK  OF  COMMERCE  v.  COX. 
(No.  8240.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 

Jan.  8,  1920.     Rehearing  Denied 

Feb.  7,  1920.) 

1.  Husband  and  wife  <6=»249~ Chop  plant- 
ed AND  BAISED  BT  WIFE  AFTEB  HUSBAND'S 
DEATH  NOT  COMMUNITY  PROPERTY  THOUGH 
HUSBAND  HAD  PBEPABED  LAND. 

Where  a  husband  prepared  rented  land  for 
cotton  crop,  and,  after  bis  death  before  plant- 
ing, the  wife  procured  the  seed,  planted  the 
land,  cultivated  and  raised  the  crop,  ,the  crop 
is  not  a  part  of  the  community  property,  and 
hence  a  bank  in  which  the  proceeds  of  the 
crop  were  deposited  by  the  wife  cannot  apply 
same  to  discharge  of  a  community  note. 

2.  Husband  and  wife  e=»264  —  Evidence 

INSUFFICIENT  TO  SHOW  THAT  WIDOW'S  BANK 
DEPOSIT    WAS   COMMUNITY    PBOPEBTY. 

Where  a  bank  which  held  community  notes 
executed  by  the  deceased  husband,  applied  aft- 
er his  death,  to  payment  of  notes  a  deposit 
standing  in  the  name  of  the  widow,  evidence 
held  insufficient  to  show  that  the  sum  of  $60 
which  was  the  first  item  in  the  widow's  pass- 
book was  part  of  a  deposit  standing  in  the  name 
of  the  husband  at  the  time  of  his  death;  hence 
direction  of  a  verdict  for  the  widow  was  not 
improper  on  the  ground  that  such  sum  was 
community  property. 

Appeal  from  District  Court,  Hunt  County ; 
A.  P.  Dphoney,  Judge. 

Action  by  Mollie  A.  Cox  against  the  State 
Bank  of  Commerce.  From  a  Judgment  tor 
plaintiff,  defendant  appeals.    Affirmed. 

T.  W.  Thompson  and  Clark  &  Sweeton,  all 
of  Greenville,  for  appellant 

B.  Q.  Evans,  of  Greenville,  for  appellee. 

TALBOT,  J.  Appellee,  Mollie  A.  Cox,  is 
the  surviving  wife  of  C.  B.  Cox,  who  died 
March  23,  1917.  She  and  her  deceased  hus- 
band were  married  in  1898  and  had  five 
children,  the  oldest  being  19  years  of  age  at 
the  trial  of  this  case.  At  the  time  of  his 
death,  deceased,  C.  B.  Cox,  owed  appellant 
three  notes,  as  follows,  to  wit:  One  in  the 
sum  of  $550  of  date  September  30,  1916,  due 
October  1,  1917,  bearing  interest  at  10  per 
cent  from  maturity ;  another  in  the  sum  of 
$375  of  date  October  18,  1916,  due  October 
15,  1917,  bearing  10  per  cent  Interest  from 
date;  and  the  third  in  the  sum  of  $325,  of 
date  December  1,  1916,  due  November  1, 
1917,  with  interest  at  10  per  cent  from 
maturity.  The  three  notes  and  interest 
thereon  aggregated  the*  sum  of  $1,287.50  on 
the  1st  day  of  November,  1917,  and  were 
"community  obligations  of  the  appellee  and 
her  deceased  husband.  The  deceased,  C.  B. 
Cox,  had  rented  the  Sayles  farm,  located 
about  one  mile  from  Commerce,  Hunt  county, 


Tex.,  for  the  year  1917,  and  at  the  time  of 
his  death  had  sowed  25  acres  of  wheat  and 
oats  and  had  91  acres  of  land  plowed,  bedded, 
and  prepared  for  planting  in  cotton.  Appel- 
lee purchased  cotton  seed  after  the  death  of 
her  husband,  and,  together  with  her  children 
and  some  hired  help,  planted,  cultivated,  gath- 
ered, and  marketed  the  cotton  crop,  including 
the  cotton  seed  raised  on  said  rented  prem- 
ises for  the  year  1917,  and  deposited  the  pro- 
ceeds^ arising  from  the  sale  thereof  with  ap- 
pellant bank.  In  addition  to  depositing  her 
cotton  money  in  said  bank,  she  deposited 
therein  $75,  which  she  had  received  from  the 
Odd  Fellows  Lodge,  and  $991,  the  proceeds  of 
a  Woodmen  insurance  policy  made  payable  to 
her.  She  had  drawn  out  of  said  bank  on 
September  15,  1917,  her  balance,  which  she 
says  was  $153.07.  The  money  deposited  by 
her  in  the  bank  thereafter,  amounting  to 
more  than  $2,000,  came  from  the  sale  of 
the  cotton  and  cotton  seed  raised  on  said 
rented  premises  during  the  year  1917.  The 
appellee  harvested  the  wheat  and  oats  crop, 
which  had  been  sowed  before  her  husband's 
death,  and  applied  practically  all  of  the  pro- 
ceeds arising  from  the  sale  thereof,  which 
was  of  small  amount  to  the  support  of  her- 
self and  children,  and  to  the  employment  of 
a  man  to  help  make  the  crop.  None  of  it 
was  deposited  in  appellant's  bank.  At  the 
date  of  the  death  of  appellee's  husband,  some 
farming  Implements,  live  stock,  and  perhaps 
some  other  personal  property  were  on  hand ; 
bnt  it  was  of  such  character  that  all  of  it 
was  exempt  from  execution  or  forced  sale  by 
the  Constitution  and  laws  of  this  state,  and 
none  of  the  proceeds  Arising  from  the  sale 
thereof  by  appellee  was  deposited  in  appel- 
lant's bank.  A  bank  or  passbook  furnished 
appellee  by  appellant  showed  a  deposit  of 
$60.95,  and  appellee  testified  In  reference 
thereto  that  If  she  understood  the  book  cor- 
rectly, the  amount  of  that  item  was  In  the 
bank  at  the  time  her  husband  died.  She 
said: 

"It  is  styled  there  in  the  book,  'Mrs.  Mollis 
A.  Cox,  March  26th,  1917,  $60.95,  and  that  is 
what  he  had  left  in  the  bank,  I  suppose,  and 
they  transferred  it  from  him  to  me." 

On  or  about  November  1,  1917,  appellee 
demanded  of  appellant  her  balance.  In  re- 
sponse to  said  demand,  appellant  paid  the 
three  notes  out  of  the  funds  on  deposit  with 
It  charged  the  same  to  the  account  of  ap- 
pellee, and  delivered  said  three  notes  duly 
canceled,  together  with  the  sum  of  about 
$400,  to  appellee.  Appellee  at  no  time  con- 
sented to  the  payment  of  the  notes  out  of 
said  funds,  and  on  the  6th  day  of  November, 
1917,  filed  this  suit  against  appellant  for  con- 
verting said  sum  of  $1,287.50  of  her  money, 
alleging  that  the  money  was  her  separate 
property  and  not  subject  to  the  payment  of 
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said  notes.  Appellant  answered  by  general 
demurrer  and  general  denial.  The  cause 
went  to  trial  on  the  16th  day  of  December, 
1918,  before  a  Jury.  When  appellee  closed 
her  evidence,  appellant  made  a  motion  for  an 
Instructed  verdict  In  Its  favor,  which  motion 
was  by  the  court  overruled,  to  which  action 
of  the  court  appellant  duly  excepted.  When 
the  evidence  was  all  In  and  both  sides  had 
rested,  the  court,  over  appellant's  objections 
and  exceptions,  charged  the  jury  peremptorily 
to  find  for  appellee  in  the  full  amount  sued 
for.  Appellant's  motion  for  a  new  trial  be- 
ing overruled,  it  appealed. 

[1]  It  Is  contended  for  the  appellant  that 
the  trial  court  erred  in  directing  the  jury 
to  return  a  verdict  in  favor  of  the  appellee 
and  In  overruling  appellant's  motion  for  a 
peremptory  Instruction  to  find  for  it,  because 
the  undisputed  evidence  shows  that  the  notes, 
to  the  payment  of  which  the  money  sued  for 
was  applied,  were  the  community  debts  of 
appellee  and  her  deceased  husband,  and  said 
money,  or  at  least  a  part  of  it,  was  the  com- 
munity property  of  appellee  and  her  deceased 
husband,  and  therefore,  subject  to  the  pay- 
ment of  said  notes;  that  said  notes  being 
community  debts  of  appellee  and  her  de- 
ceased husband,  and  the  money  used  by  ap- 
pellant in  the  payment  of  said  notes  being 
their  community  property,  and  appellant  hav- 
ing said  money  on  deposit  and  being  the 
owner  of  the  notes,  had  the  legal  authority 
to  apply  said  funds  to  the  payment  thereof. 
The  appellee  denies  that  the  money  on  de- 
posit with  appellant  was  the  community  prop- 
erty of  herself  and  her  deceased  husband, 
but  asserts  that  said  money  was  her  sep- 
arate property,  not  subject  to  the  payment 
of  said  notes,  and  therefore  appellant  had 
no  right  or  authority  whatever  to  apply  the 
same  to  the  payment  of  said  notes.  The  prin- 
cipal question  for  decision,  then,  is :  Was  the 
cotton  crop  raised  by  appellee  on  the  farm 
which  had  been  rented  for  the  year  1917  be- 
fore the  death  of  her  husband  her  separate 
property  or  the  community  property  of  herself 
and  her  deceased  husband?  We  conclude  the 
facts  show  the  crop  to  be  appellee's  separate 
property  and  that  the  proceeds  arising  from 
the  sale  thereof  were  not  subject  to  the  pay- 
ment of  community  debts.  It  is  undisputed 
that  appellee  bought  and  planted  the  seed  aft- 
er the  death  of  her  husband,  and  thereafter, 
together  with  the  aid  of  her  children  and 
Mr.  Forrester,  a  hired  man,  cultivated  and 
gathered  the  crop.  Appellee  testified  without 
contradiction  that  after  her  husband's  death 
she  bought  the  cotton  seed  to  plant,  planted 
the  seed,  hired  the  work  done,  and  made  and 
gathered  the  crop,  and  that  she  herself 
"worked  in  the  crop  from  early  cotton  chop- 
ping time  until  August."  The  man  Forrester 
who  helped  to  make  the  cotton  crop  had  been 
hired  by  appellee's  husband,  but  he  testified 
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that  after  the  death  of  the  husband  appellee 
hired  him  and  paid  him  from  $1.26  to  $1.50 
a  day  for  his  work.  Appellee  testified  to 
the  same  effect, 

It  is  true  the  farm  was  rented  and  the 
ground  planted  in  cotton  was  broken  and 
bedded  before  the  husband's  death,  but  we 
do  not  think  these  facts  of  controlling  impor- 
tance In  determining  the  question  before  us. 
The  mere  renting  of  the  farm  and  bedding 
of  the  land  to  be  planted  in  cotton  by  the 
husband  was  not  sufficient,  in  our  opinion, 
to  fix  the  status  of  the  crop  planted,  cultivat- 
ed, and  raised  thereon  by  the  wife  after  the 
death  of  the  husband,  as  that  of  community 
property.  The  status  of  its  title,  as  belong* 
ing  to  the  community  estate  of  appellee  and 
her  deceased  husband  or  to  her  separate  es- 
tate, is  determined  rather  by  the  planting  ot 
the  cotton  seed  and  the  cultivation  of  the 
plant  to  the  maturity  of  the  crop,  than  by  the 
bedding  of  the  ground  preparatory  to  such 
planting  and  cultivation.  The  original  prop- 
erty right  In  the  cotton  produced  by  the 
planting  and  cultivation  of  appellee  does  not, 
we  think,  date  from  the  mere  bedding  of  . 
the  land,  but  from  the  sowing  of  the  seed, 
which,  aided  by  appellee's  cultivation,  brought 
into  existence  the  cotton  crop  in  question. 
If  this  view  is  correct,  the  original  property 
right  was  not  acquired  during  the  marriage 
of  appellee  and  her  husband,  and  the  cotton 
in  question  was  not  communlcy  property,  but 
the  separate  property  of  the  appellee.  We 
nave  examined  the  cases  cited  by  appellant 
in  support  of  its  contention,  but  we  believe 
they  are  not  applicable.  The  nearest  in  point 
is  perhaps  the  case  of  Booker  v.  Booker,  207 
S.-W.  675;  but  the  present  case  is  easily  dis- 
tinguishable from  that  in  its  facts. 
[2]  But  appellant  contends  that — 

Even  If  the  cotton  crop  raised  by  appellee 
during  the  year  1917  was  her  separate  proper- 
ty, "the  court  erred  in  peremptorily  instruct- 
ing the  jury  to  find  for  appellee  for  the  full 
amount  sued  for,  because  the  undisputed  evi- 
dence shows  that  appellee's  deceased  husband 
had  on  deposit  with  appellant  at  the  time  of  his 
death  the  sum  of  $60.97,  for  which  amount,  in 
any  event,  appellant  was  entitled  to  credit." 

This  contention  we  are  not  prepared  to  sus- 
tain. It  is  not  at  all  clear  from  the  evidence 
that  appellee's  husband  had  on  deposit  with 
appellant  at  the  date  of  his  death  the  sum 
mentioned.  The  proper  construction  of  ap- 
pellee's testimony  on  the  subject  Is  that  she 
did  not  of  her  own  knowledge  know  of  any 
such  deposit.    She  said: 

"If  I  understand  this  bank  book  right,  there 
was  $60.97  in  the  bank  at  the  time  that  Mr. 
Cox  died.  It  is  styled  there  in  the  book,  Mrs. 
Mollie  Cox,  March  26th,  1917,  $60.97,  and  that 
is  what  he  had  left  in  the  bank,  I  suppose,  and 
they  transferred  it  from  him  to  me." 
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The  bank  book  In  question  was  furnished 
to  appellee  (not  to  her  husband)  by  the  ap- 
pellant, and  the  only  deposit  shown  thereby 
corresponding  In  amount  to  the  one  she  tes- 
tified about  appears  to  have  been  deposited 
March  26,  1917,  which  was  after  the  death  dt 
the  husband.  That  the  amount  was  In  the 
bank  at  the  time  appellee's  husband  died  and 
was  by  the  appellant  transferred  to  her  ac- 
count seems  to  be  a  mere  matter  of  supposition 
on  her  part.  Her  testimony  falls  to  disclose 
any  personal  knowledge  of  the  transaction  by 
her,  and  no  officer  or  employe  of  the  bank 
testified  In  regard  to  the  matter.  Looking 
to  the  bank  book  alone,  the  presumption 
would  obtain  that  the  deposit  was  made  by 
appellee ;  but  whether  the  amount  constitut- 
ed community  funds  of  herself  and  husband, 
or  was  her  separate  property,  nowhere  ap- 
pears. But  however  this  may  be,  we  think 
the  testimony  very  conclusively  shows  that 
appellee  drew  out  of  appellant  bank  on  Sep- 
tember 15,  1917,  all  the  money  she  then  had 
on  deposit,  and  that  no  part  of  the  $60.97 
was  applied  to  the  payment  of  the  notes 
appellant  held  against  appellee's  husband,  but 
that  the  entire  sum  appropriated  for  that 
purpose  arose  from  the  sale  of  .the  cotton 
crop  she  raised  during  the  year  1917. 

We  conclude  the  Judgment  should  be  af- 
firmed, and  ft  Is  so  ordered. 

Affirmed. 


TEXAS  &  N.  O.  R.  CO.  v.  HOUSTON  UN- 
DERTAKING CO.  et  al.    (No.  7777.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Nov.  15,  1919.    Rehearing  Denied 

Dec  J8,  1919.) 

1.  Railroads  <S=»348(6)  —  Finding  of  CON- 
TRIBUTORY NEGLIGENOE  OF  AMBULANCE 
DRIVER  AT  CROSSING  SUSTAINED  BT  EVI- 
DENCE. 

In  an  action  for  damages  to  an  ambulance 
in  'collision  with  a  train  at  a  crossing,  evi- 
dence held  sufficient  to  support  a  finding  that 
plaintiff's  driver  was  guilty  of  contributory 
negligence. 

2.  Railroads  <J=»327(1)— Driver  of  ambu- 
lance GUILTY  OF  CONTRIBUTORY  NEGLI- 
GENCE AT  CROSSING. 

A  driver  of  an  ambulance,  who  failed  to 
use  ordinary  care  to  discover  the  approach  of 
a  train  before  he  drove  his  ambulance  so  near 
the  railroad  track  as  to  render  it  impossible  to 
stop  and  prevent  the  collision,  was  guilty  of 
contributory  negligence. 

3.  Appeal  and  error  <J=>1177(8)— Judgment 

NOT    REVERSED    AND    RENDERED    WHERE    AN- 
SWERS OF  JURY  ARE  INCONSISTENT. 

In  a  negligence  case,  .where  the  answer  of 
the  jury  to  one  special  issue  was  to  the  effect 
that  plaintiff  had  not  exercised  due  care,  and 
•  the  answer   to  another  special  issue  was  that 


plaintiff  had  exercised  due  care,  on  reversal  of 
a  judgment  in  favor  of  plaintiff,  the  appellate 
court  cannot  render  a  judgment  for  defendant. 

4.  Negligence  «=>142— Inconsistent  find- 
ings   NOT    BASI8   FOB   JUDGMENT. 

A  judgment  for  plaintiff  should  not  be  ren- 
dered, where  the  jury  in  answer  to  one  spe- 
cial issue  found  that  plaintiff  did  not  exercise 
due  care,  and  in  answer  to  another  special  issue 
found  that  plaintiff  did  exercise  due  care;  the 
two  answers  being  utterly  inconsistent. 

Appeal  from  District  Court,  Harris  Coun- 
ty;  Norman  G.  Kittrell,  Sr.,  Special  Judge. 

Suit  by  the  Houston  Undertaking  Company 
against  the  Texas  &  New  Orleans  Railroad 
Company,  in  which  the  Georgia  Casualty 
Company  intervened.  From  a  judgment  in 
favor  of  plaintiff  and  the  intervener,  the  de- 
fendant appeals.     Reversed   and  remanded. 

Baker,  Botts,  Parker  &  Garwood  and  Mo- 
Means,  Garrison  &  Pollard,  all  of  Houston, 
for  appellant. 

Cole  &  Cole,  of  Houston,  for  appellees. 

LANE,  J.  As  appellant  has  in  Its  brief 
set  out  a  fair  and  comprehensive  statement 
of  the  nature  and  result  of  this  suit,  which 
has  the  approval  of  appellee,  we  adopt  the 
same  as  our  own: 

"Leo.  H.  Weadock  and  J.  B.  Price,  doing  busi- 
ness i/nder  the  firm  name  of  Houston  Under- 
taking Company,  were  conducting  in  the  city 
of  Houston  an  undertaking  business,  and,  as  a 
part  of  said  business,  directing  funerals^  and 
also  operated  an  ambulance  for  the  purpose  of 
conveying  sick  people  to  the  hospitals,  and 
similar  work. 

"On  September  16,  1916,  Leo.  H.  Weadock, 
one  of  the  members  of  the  firm,  was  driving  the 
ambulance  on  Gregg  street  in  the  city  of  Hous- 
ton, and,  while  crossing  the  defendant's  rail- 
road, the  ambulance  was  struck  with  great 
force  by  an  engine  attached  to  a  passenger 
train  being  operated  upon  the  track,  and  prac- 
tically destroyed. 

"Plaintiffs  brought  this  suit  to  recover  the 
value  of  the  ambulance,,  alleging  that  the  strik- 
ing of  it  was  due  to  the  negligence  of  the  de- 
fendant  in    the    following   particulars: 

"(1)  In  failing  to  keep  a  watchman  at  the 
crossing  to  give  notice  or  warning  to  persons 
upon,  or  about  to  enter  upon,  the  crossing  of 
the  approach  of  engines  and  trains. 

"(2)  In  operating  the  train  at  an  excessive 
speed,  and  in  violation  of  the  ordinances  of  the 
city  of  Houston  limiting  the  speed  to  six  miles 
an  hour. 

"The  petition  alleged  other  grounds  of  negli- 
gence of  the  defendant,  but  as  the  court  did  not 
submit  them  to  the  jury,  of  which  no  complaint 
is  made  by  the  plaintiffs  jand  intervener,  they 
are  immaterial  so  far  as  this  appeal  is  con- 
cerned, and  are  therefore  omitted. 

"Defendant  answered  by  general  denial  and 
general  plea  of  contributory  negligence,  and 
specially  pleaded  contributory  negligence  upon 
the  part  of  the  plaintiff  in  driving  the  ambu- 
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lance  upon  the  track  without  taking  any  pre- 
caution by  looking  or  listening  to  ascertain 
whether  a  train  was  approaching,  and  by  heed- 
lessly running  upon  the  track  at  such  a  dis- 
tance from  the  approaching  train  as  to  render 
ft  impossible  for  those  operating  it  to  stop  it 
after  they  discovered  the  approaching  ambu- 
lance and  the  imminent  danger  of  a  collision 
therewith. 

''Defendant  pleaded  in  bar  that  plaintiffs  had 
transferred  their  cause  of  action  to  the  Georgia 
Casualty  Company,  which  now  owned  the  same, 
and  that  it,  only,  had  the  right  to  sue  therein. 

"The  Georgia  Casualty  Company  intervened, 
setting  up  in  substance  that  it  had  issued  to 
plaintiffs  a  policy  of  insurance  upon  the  am- 
bulance; that  the  policy  contained  a  clause  sub- 
rogating it  to  any  right  of  action  that  might 
accrue  to  the  plaintiffs  against  any  person  caus- 
ing the  damage  or  destruction  of  the  ambulance 
to  the  extent  of  the  sum  that  it  might  pay  to 
plaintiffs  on  account  thereof;  that  it  had  paid 
to  plaintiffs  (3,000  upon  the  policy,  and  had 
taken  an  assignment  of  the  cause  of  action  equal 
to  said  sum ;  and,  after  adopting  the  allega- 
tions of  plaintiffs'  petition  as  alleging  its  cause 
of  action  against  defendant,  prayed  for  judg- 
ment against  said  defendant  for  said  sum. 

"Plaintiffs,  by  supplemental  petition,  admit- 
ted having  assigned  to  the  Georgia  Casualty 
Company  an  interest  in  their  cause  of  action 
equal  to  $3,000,  reserving  to  themselves  their 
cause  of  action  for  any  excess  over  that  sum 
which  might  be  recovered,  and  prayed  judgment 
for  such  excess. 

"The  case  was  tried  before  a  Jury,  to  whom  it 
was  submitted  on  special  issues,  and  in  an- 
swer to  which  issues  they,  by  their  verdict, 
found : 

"(1)  That  the  negligence  of  the  defendant  in 
running  its  train  over  six  miles  an  hour  was 
the  proximate  cause  of  the  accident. 

"(2)  That  the  plaintiff  was  not  propelling  its 
ambulance  at  a  rate  of  speed  greater  than  18 
.  miles  an  hour. 

"(3)  That  the  plaintiff,  on  approaching  the 
railroad  crossing,  could  have  discovered  or 
seen,  by  the  exercise  of  ordinary  care,  the  ap- 
proach of  the  train  before  it  reached  the  cross- 
ing, in  time  for  him  to  have  stopped  his  auto- 
mobile so  as  to  have  prevented  the  accident. 

"(4)  That  the  ambulance  driven  by  the  plain- 
tiff at  and  Just  before  the  collision  was  oper- 
ated at  a  speed  in  consideration  of  safety  first, 
and  at  a  speed  no  greater  than  was  reasonable 
and  proper,  having  regard  to  the  traffic  and 
use  of  the  public  streets  and  ways  by  others,  so 
as  not  to  endanger  life,  limb,  or  property  of 
any  persons  using  or  attempting  to  cross  said 
streets. 

"(5)  That  the  plaintiff  exercised  that  measure 
of  care  that  an  ordinarily  prudent  person  would 
have  exercised  under  the  same  or  similar  circum- 
stances in  the  matter  of  approaching  the  track 
and  going  upon  the  same. 

"(6)  That  the  failure  of  the  defendant  to 
have  a  flagman  at  said  crossing  was  'negligence' 
as  that  term  was  defined. 

"(7)  That  such  negligence  was  the  proximate 
cause  of  the  injury  to  said  ambulance. 

"(8)  That  the  reasonable  value  of  the  ambu- 
lance at  the  time  of  the  accident  was  $3,350. 

"(9)  That  the  plaintiff  and  the  Georgia  Cas- 
ualty Company  suffered  damages  in  that  amount. 


"Upon  return  of  the  verdict  the  plaintiffs  and 
intervener  filed  a  motion  for  a  judgment  upon 
the  verdict  in  their  favor,  and  the  defendant 
filed  a  motion  for  judgment  upon  the  verdict 
in  its  favor.  The.  court  overruled  defendant's 
motion,  and  granted  the  plaintiffs'  and  inter- 
vener's, and  thereupon  accordingly  entered  judg- 
ment in  favor  of  plaintiffs  for  $3,000,  and  $340 
interest,  and  in  favor  of  the  intervener  for  $160, 
and  $17.02  interest,  with  interest  on  said  sums 
at  the  legal  rate,  and  for  costs.  From  this  judg- 
ment the  defendant  has  appealed." 

It  Is  in  effect  insisted  by  assignments  1 
and  2  that  the  court  erred  in  not  rendering 
judgment  for  appellants  upon  the  answers  of 
the  jury  to  the  special  Issues  submitted,  In- 
stead of  for  the  appellees,  and  in  not  set- 
ting the  Judgment  so  rendered  aside  upon 
the  motion  of  appellant,  for  the  reason  that, 
In  answer  to  special  issue  No.  3,  the  jury 
found  that,  as  the  driver  of  plaintiffs'  am- 
bulance approached  the  railroad  crossing 
where  the  alleged  accident  and  injury  oc- 
curred, he  could  by  the  exercise  of  ordinary 
care  have  discovered  or  seen  the  approach- 
ing train,  causing  the  injury,  before  it  reach- 
ed the  crossing  and  In  time  for  him  to  have 
stopped  his  automobile  so  as  to  have  pre- 
vented the  collision  which  resulted  In  the 
injury  complained  of;  and  because  such 
finding  is  in  effect  a  finding  that  such  fail- 
ure to  exercise  ordinary  care  to  discover 
said  train  was  negligence  which  contributed 
to  bring  about  the  collision  and  consequent 
damage  to  plaintiffs'  automobile,  thus  con- 
stituting contributory  negligence  on  the  part 
of  the  driver,  barring  the  right  of  plaintiffs 
to  recover. 

Question  No.  3  was  as  follows: 

"Could  the  plaintiff,  or  could  he  not,  as  he 
approached  the  railroad  crossing,  by  the  exer- 
cise of  ordinary  care,  have  discovered  or  seen 
the  approach  of  the  train  before  it  reached  the 
crossing,  in  time  for  him  to  have  stopped  his 
automobile  so  as  to  have  prevented  the  acci- 
dent? 

"Answer  'He  could,'  or  'He  could  not,'  ac- 
cording as  you  find  the  fact  to  be." 

To  this  question  the  Jury  answered,  "He 
could." 

[1]  There  was  ample  evidence  to  support 
the  answer  of  the  Jury,  and,  if  such  answer 
was  the  only  finding  of  the  jury  relative  to 
contributory  negligence  on  the  part  of  the 
driver  of  plaintiffs'  ambulance,  we  would 
feel  constrained  to  sustain  the  assignment 
and  reverse  the  judgment  of  the  trial  court 
and  render  judgment  for  appellant. 

That  the  court  erred  in  rendering  judg- 
ment for  appellees,  In  the  face  of  the  answer 
of  the  jury  to  Issue  No.  3,  we  have  no  doubt 
The  evidence  shows  that  the  train  which  col- 
lided with  the  ambulance  approached  from 
the  east,  to  the  right  of  the  driver  of  the 
ambulance;  that  at  a  distance  of  76  feet 
from  the  railway  track,  on  the  side  from 
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which  the  ambulance  approached  the  cross- 
ing, a  train  approaching  from  the  east  could 
be  seen  at  a  distance  of  750  feet;  and  that 
one  at  a  distance  of  30  or  40  feet  of  such 
train  could  see  the  train  at  a  much  further 
distance.  Weadock,  the  driver  of  the  ambu- 
lance, testified  that  he  did  not  see  the  ap- 
proaching train  until  be  was  within  10  or 
15  feet  of  the  crossing,  and  that  at  that  time 
the  train  was  50  to  75  feet  from  him;  that 
at  that  time  he  was  approaching  the  cross- 
ing at  a  speed  of  about  10  to  12  miles  an 
hour  and  could  have  brought  his  ambulance 
to  a  stop  within  15  to  20  feet;  that  when 
he  first  saw  the  approaching  train  he  said 
to  Owen  M.  Peterson,  who  was  with  him  in 
the  ambulance,  "We  are  gone."  He  testified 
that  he  drove  right  on  the  railway  track  be- 
fore he  discovered  the  approaching  train, 
and  that  the  reason  he  did  not  stop  the  am- 
bulance before  he  attempted  to  cross  the 
railway  track  was  because  he  knew  the 
trainmen  had  to  ring  the  bell  and  blow  the 
whistle,  and  was  relying  on  them  to  do  so. 

Owen  M.  Peterson,  who  was  riding  with 
the  driver,  Weadock,  testified,  among  other 
things,  that  when  he  first  saw  the  train  it 
was  about  75  to  100  feet  from  the  point  of 
the  collision;  that  he  could  have  seen  the 
train  before  they  drove  so  near  the  railway 
track,  and  the  reason  he  did  not  see  It  was 
because  he  was  looking  to  the  left  In  other 
respects  this  witness  testified  substantially 
as  did  the  witness  Weadock. 

[J]  To  our  minds  the  answer  of  the  Jury 
to  Issue  No.  3  was  amply  supported  by  the 
evidence,  and  the  facts  thus  found,  together 
with  the  further  fact  that  the  driver  of  ap- 
pellee's ambulance  approached  within  10  to 
12  feet  of  the  railway  track  before  he  dis- 
covered the  approaching  train,  and  that  it 
was  then  Impossible  for  him  to  stop  the  am- 
bulance from  going  upon  the  track  in  front 
of  the  train  which  was  then  only  50  to  75 
feet  from  the  point  of  the  collision,  all  of 
which  was  shown  by  the  undisputed  evidence, 
convict  appellee's  driver  of  negligence,  In 
that  he  failed  to  use  ordinary  care  to  dis- 
cover the  approach  of  the  train  to  the  point 
of  collision  before  he  drove  his  ambulance 
so  near  the  railway  track  as  to  render  it 
impossible  to  stop  said  ambulance  and  pre- 
vent the  collision  which  resulted  in  the  dam- 
age complained  of.  St  Louis  S.  W.  Ry.  Co. 
v.  Harrell,  194  S.  W.  971;  Ry.  Co.  v.  Boyd, 
101  Tex.  411,  at  page  415,  108  S.  W.  813; 
Ry.  Co.  v.  Dean,  76  Tex.  73,  at  page  76,  13 
S.  W.  45. 

There  are  expressions  In  the  opinion  of  the 
case  of  Railway  Co.  v.  Harrell,  supra,  which 
are  so  applicable  to  the  facts  and  law  of 
this  case  that  we  shall  quote  therefrom  at 
some  length,  as  follows: 

"We  agree  with  the  contention  of  appellees* 
eonnsel,  to  the  effect  that  there  is  no  statute  In 
this  state  which   requires  one  approaching  a 


railroad  crossing  to  stop,  look,  and  listen,  or 
to  do  either;  and  we  alao  understand  that  the 
appellate  courts  of  this  state  have  never  held 
that  a  failure  on  the  part  of  one  approaching 
a  railroad  crossing  to  stop,  look,  and  listen,  or 
to  do  either,  in  order  to  ascertain  whether  or 
not  a  train  might  be  approaching,  would,  as  a 
matter  of  law,  constitute  contributory  negli- 
gence. But  such  is  not  the  point  here  raised, 
and  which  we  are  discussing. 

"We  understand  it  to  be  the  rule  in  this 
state  that  all  adult  persons,  at  all  times  and 
places,  are  required  to  use  at  least  ordinary 
care  for  their  own  protection  and  safety,  and  if 
we  correctly  interpret  the  rule,  as  laid  down  by 
the  Supreme  Court  of  this  state  in  many  cases, 
a  person  approaching  a  railroad  crossing  is  re- 
quired to  use  ordinary  care  to  ascertain,  by 
some  means,  whether  a  train  might  be  ap- 
proaching such  crossing,  with  a  view  to  avoid 
contact  with  such  train,  and  if  such  person 
about  to  make  such  a  crossing,  by  the  use  of 
ordinary  care  in  looking  for  the  approach  of  a 
train  to  snch  crossing,  can  discover  the  ap- 
proach of  the  train  to  the  crossing  in  time  to 
avoid  contact  and  injury  therewith,  and  fails 
to  use  such  care,  and  the  state  of  the  evidence 
be  such  that  it  must  follow  that  Buch  failure 
must  be  held  to  have  caused  or  contributed  to 
the  injury  sustained,  then  such  person  is  bar- 
red from  recovery  on  the  ground  of  contributory 
negligence." 

In  this  cause  the  court  defined  "contribu- 
tory negligence"  and  "proximate  cause"  as 
follows: 

"  'Contributory  negligence'  is  the  want  of  or- 
dinary care  on  the  part  of  the  person  injured, 
that  is  to  say,  the  want  of  such  care  as  an  or- 
dinarily prudent  person  would  have  exercised 
under  the  same  or  similar  circumstances,  which, 
concurring  with  the  negligence  of  the  defend- 
ant, if  any,  proximately  caused  the  injury. 

"By  "proximate  cause'  is  meant  a  cause  with- 
out which  the  injury  would  not  have  happened,, 
and  from  which  that  injury  or  some  like  injury 
might  reasonably  have  been  anticipated  in  the 
light  of  attending  circumstances,  as  a  natural 
and  probable  consequence." 

[3]  While  we  have  reached  the  conclusion 
that  the  trial  court  committed  reversible  er- 
ror in  rendering  judgment  for  appellees  up- 
on the  answers  of  the  jury  as  a  whole,  and 
in  not  setting  aside  such  judgment  oh  ap- 
pellant's motion  for  a  new  trial,  still  we 
overrule  the  contention  of  appellant  that 
judgment  should  have  been  rendered  In  its 
favor  upon  the  answers  of  the  jury  to  the 
special  Issues,  because  of  answer  to  special 
issue  No.  4,  reading  as  follows: 

"Did  or  did  not  the  plaintiff  exercise  that 
measure  of  care  that  an  ordinarily  prudent  per- 
son would  have  exercised  under  the  same  or  sim- 
ilar circumstances  in  the  matter  of  approach- 
ing the  track  and  going  upon  the  same? 

"Answer  'He  did,'  or  'He  did  not,'  according 
as  you  find  the  fact  to  be." 

To  which  the  Jury  answered,  "He  did," 
thus  creating  a  conflict  In  their  answers  to 
issues  No.  3  and  No.  4  upon  a  vital  point  in 
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the  case.  Both  answers  cannot  be  true,  for, 
In  oar  opinion,  the  answer  to  one  destroys 
the  answer  to  the  other. 

We  now  come  to  the  consideration  of  the 
contention  made  by  appellant  in  Its  third 
and  fourth  assignments,  which  in  effect  is 
that  the  judgment  In  favor  of  appellees 
should  be  reversed  and  the  cause  remanded 
for  the  reason  that  the  answers  of  the  jury 
to  special  Issues  Nos.  3  and  4  are  in  direct 
conflict  and  Inconsistent  with  each  other, 
on   the  question  of  contributory  negligence. 

[4]  We  think  this  contention  should  be  sus- 
tained. We  think  that  the  answer  of  the 
jury  to  special  issues  Nos.  8  and  4,  as  here- 
inbefore shown,  are  utterly  inconsistent  with 
each  other,  and  that,  under  the  rule  estab- 
lished by  many  decisions  of  this  state  in 
such  cases,  no  judgment  should  have  been 
rendered  upon  the  verdict  Waller  v.  L-lles, 
96  Tex.  21,  70  8.  W.  17;  Trice  &  Ludolph  v. 
Cone,  163  S.  W.  687;  By.  Co.  v.  Denahy, 
168  S.  W.  529;  By.  Co.  v.  Milam,  191  S.  W. 
671;  By.  Co.  v.  Walsh,  183  S.  W.  19;  St. 
L.  S.  W.  By.  Co.  v.  Harrell,  194  S.  W.  971. 

In  the  case  last  cited,  from  which  we  hate 
hereinbefore  quoted,  the  Supreme  Court  has 
granted  a  writ  of  error.  Counsel  for  both 
appellees  and  appellant  in  their  briefs  call 
our  attention  to  the  fact  that  In  granting  the 
writ  the  court  made  upon  the  application  a 
note  as  follows: 

"Application  granted.  We  are  inclined  to 
think  that,  in  view  of  the  record,  the  Court  of 
Civil  Appeals  was  in  error  in  rendering  judg- 
ment rather  than  remanding  the  case." 

For  the  error  pointed  out,  the  judgment  is 
reversed,  and  the  cause  remanded 
Reversed  and  remanded. 


EDWARDS  v.  COMMERCIAL  UNION  AS- 
SUR CO.  et  aL    (No.  6322.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
Jan.  14,  1920.) 

J,  PARTNERSHIP  «=>69—  ON  DIVISION  OF  CB0P 
RAISED  BT  FIRM,  SUBSEQUENT  MOBTOAOE  OF 
SHAKE  BT  PARTNER  TO  8EOUBB  INDIVIDUAL 
DEBT  VALID. 

Where  partners  in  raising  a  crop  of  broom 
corn,  after  giving  the  landlord  his  share,  divided 
stictf  crop,  one  of  them  selling  his  own  share, 
the  other  partner, '  despite  a  secret  agreement 
that  there  was  a  charge  on  his  share  in  favor 
of  his  former  partner  until  certain  debts  were 
paid,  could  mortgage  his  share  of  the  corn  to 
a  bank  as  security  for  his  personal  debt;  the 
crop  being  no  longer  partnership  property. 

2.  Partnership  *=»183(2)— Mortgage  of  and 

insurance   on   individual   property   of 

partner  formerly  belonging  to  firm  but 

set  off  to  him  valid. 

Where  a  crop  of  broom  corn  was  raised  by 

a  partnership,  and  after  the  landlord  was  paid 


his  share  the  two  partners  divided  the  remainder 
of  the  crop,  each  share  became  the  individual 
property  of  the  partner  taking  it,  and  one  could 
mortgage  his  share  as  security  for  a  loan,  and 
insure  it  for  the  benefit  of  the  mortgagee  bank, 
which  could  transfer  its  interest  to  a  third  per- 
son who  paid  the  partner's  debt  to  it,  this  de- 
spite any  secret  agreement  between  the  partners 
that  the  mortgaging  partner's  share  should  be 
subject  to  a  charge  for  sums  due  in  favor  of  the 
other  partner,  so  that  the  insurance  money  on 
loss  was  properly  payable  to  the  third  person 
who  discharged  the  debt. 

Appeal  from  District  Court,  Bee  County; 
M.  A  Childers,  Judge. 

Application  by  Enoch  Edwards  for  writ  of 
garnishment  directed  to  the  Commercial  Un- 
ion Assurance  Company,  as  debtor  of  H.  S. 
Cheney,  wherein  R.  B.  Jones  and  E.  B.  Hall 
Intervened.  From  judgment  for  the  inter- 
vener Jones,  plaintiff  or  applicant  appeals. 
Affirmed. 

H.  Snodgrass,  of  BeeviUe,  for  appellant 
Dougherty  &  Dougherty  and  H.  S.  Bon- 
ham,  all  of  Beevllle,  for  appellees. 

FLY,  O.  J.  Appellant  filed  an  application 
for  a  writ  of  garnishment  directed  against 
the  Commercial  Union  Assurance  Company, 
alleging  that  a  suit  Instituted  by  him  against 
H.  S.  Cheney  for  21,012.35  was  pending  in 
the  district  court  of  Bee  county,  that  the 
debt  was  just,  due,  and  unpaid,  and  that 
Cheney  had  not  property  in  his  possession 
sufficient  to  satisfy  the  debt,  and  that  appel- 
lant had  reason  to  believe  that  the  corpora- 
tion was  indebted  to  Cheney.  It  was  agreed 
by  the  parties  that  the  assurance  company 
was  Indebted  to  Cheney  in  the  sum  of  $500, 
which  was  paid  into  the  registry  of  the 
court.  R.  B.  Jones  and  E.  B.  Hall  Inter- 
vened in  the  suit,  claiming  the  entire  $500. 
The  court  heard  the  case  and  adjudged  that 
Hall  recover  nothing,  that  Jones  recover 
$407.72  of  the  $500,  and  that  the  remainder, 
$92.28,  be  adjudged  to  appellant. 

There  is  no  statement  of  facts  in  the  rec- 
ord, and  the  court  adopts  the  following  facts 
found  by  the  trial  Judge: 

"Enoch  Edwards  was  in  partnership  with  H. 
S.  Cheney  in  the  broom  corn  business  daring  the 
broom  corn  season  of  1918. 

"Said  Edwards  furnished  money  for  the  em- 
ployment of  labor  in  addition  to  Cheney's  labor 
and  furnished  a  portion  of  the  supplies  for  such 
laborers  for  the  raising  of  the  broom  corn  in 
question  and  that  Cheney  had  general  oversight 
and  management  of  such  laborers  and  of  the 
work  of  raising  said  crop  of  broom  corn.  Ed- 
wards was  to  have  a  one-half  interest  in  said 
crop,  and  to  .be  repaid  by  Cheney  one-half  of 
the  money  he  had  advanced  for  raising  the  crop. 

"After  the  crop  of  broom  corn  had  been  gath- 
ered, threshed,  and  baled,  a  certain  number  of 
bales  were  turned  over  to  the  landlord  for  rent, 
and  that  thereafter  Cheney  and  Edwards  divid- 
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ed  the  remainder  of  said  broom  corn,  one  half 
thereof  being  stored  in  a  warehouse  near  Che- 
ney's residence,  and  the  other  half  thereof  being 
stored  in  some  other  warehouse  and  turned  over 
to  Edwards,  who  thereafter  disposed  of  it. 

"Said  Edwards  and  Cheney  at  the  time  of  said 
division  of  said  broom  corn  had  had  no  final  set- 
tlement of  their  partnership  affairs,  and.  that 
moneys  that  had  been  advanced  by  Edwards  had 
not  been  returned  to  him  by  Cheney.  And  that 
both  recognised  that  Edwards  had  an  interest  in 
the  corn  held  and  Btored  by  Cheney  to  the  ex- 
tent of  the  amount  still  owing  to  Edwards  by 
Cheney  for  advances. 

"I  further  find  that  after  such  division  and 
before  August  14,  1918,  that  said  Cheney  sold 
to  said  Edwards  a  certain  quantity  of  broom 
corn  from  the  warehouse  near  Cheney's  resi- 
dence at  a  fixed  price,  and  that  Edwards  ad- 
vanced to  Cheney  a  certain  amount  of  money  as 
a  portion  of  the  purchase  price  of  said  corn  and 
credited  Cheney's  accpunt  with  the  remainder 
of  said  purchase  price;  but  it  was  understood 
that  the  remainder  of  the  corn  was  still  charged 
with  the  balance  due  Edwards  by  Cheney. 

"On  or  about  the  14th  day  of  August,  1918, 
H.  S.  Cheney  went  to  the  First  National  Bank 
of  Beeville  and  borrowed  $200  on  his  promis- 
sory note,  due  October  14,  1918,  and  gave  a 
mortgage  on  said  broom  corn  then  stored  near 
his  residence  in  his  own  name  and  for  his  own 
use  and  benefit  to  said  bank  to  secure  the  pay- 
ment of  said  note,  and  any  additional  indebted- 
ness to  said  bank  to  be  created  by  him  there- 
after; that  on  said  date  he  also  took  out  with 
the  Commercial  Union  Assurance  Company,  Lim- 
ited, of  London,  England,  a  fire  insurance  policy 
in  the  sum  of  $2,000  on  said  broom  corn  in  his 
own  name  and  paid  the  premium  out  of  his  own 
private  funds  and  had  a  loss  payable  clause  at- 
tached to  said  policy  payable  to  the  First  Na- 
tional Bank  of  Beeville,  as  its  interests  might 
appear.  On  the  27th  day  of  August,  1918,  the 
said  Cheney  went  to  said  bank  and  borrowed 
an  additional  $160  on  his  own  promissory  note, 
due  October  14,  1918,  for  his  own  use  and  bene- 
fit, the  some  to  be  secured  under  said  mortgage 
and  fire  insurance  policy.  Thereafter,  along 
about  the  3d  day  of  September,  the  said  Cheney 
went  to  said  bank  and  borrowed  $250  additional, 
and  by  agreement  a  $600  note  was  given  to  the 
said  bank  signed  by  H.  S.  Cheney  as  principal 
and  R.  B.  Jones  as  surety,  and  on  said  date,  the 
two  notes  for  $200  and  $150  respectively,  the 
mortgage  securing  said  notes  and  the  insurance 
policy  payable  to  the  bank  as  its  interests  might 
appear,  were  transferred  by  said  bank  to  said 
R.  B.  Jones,  the  said  Cheney  agreeing  to  said 
transfer,  to  secure  Jones  against  the  liability  he 
incurred  by  signing  said  $600  note,  said  note 
being  given  by  Cheney  and  Jones  for  the  sole 
use  and  benefit  of  said  H.  S.  Cheney." 

Appellant  had  a  Judgment  against  Cheney 
for  $1,000.  Other  facts  necessary  to  an  un- 
derstanding of  assignments  of  error  will  be 
given  In  connection  therewith.  There  were 
no  objections  urged  to  the  facts  found  by 
the  trial  judge. 

[1]  The  first  assignment  of  error  Is  found- 
ed upon  a  statement  of  facts  which  is  not 
before  this  court,  and  the  statement  given 
under  it  Is  a  quotation  from  the  findings  of 


fact  which  do  not  support  the  assignment 
The  contention  Is  that  Cheney  and  appellant 
were  partners,  and  that  the  broom  corn  that 
was  Insured  was  partnership  property  as 
well  as  the  deposited  fund,  and  that  Cheney 
was  Indebted  to  appellee  as  a  partner.  The 
court  found  that  the  broom  corn  had  been 
raised,  threshed,  and  baled;  that  the  land- 
lord had  received  his  part  for  rent ;  and  that 
the  balance  was  divided  between  appellee 
and  Cheney.  Appellee  disposed  of  his  share, 
and  Cheney  insured  and  stored  his  part,  and 
It  was  destroyed  by  fire.  It  was  found  that 
Cheney  owed  appellee  certain  sums,  and  it 
was  recognized  by  both  that  there  was  a 
charge  on  Cheney's  part  until  his  debt  was 
paid.  This  could  not  have  amounted  to  more 
than  a  verbal  lien,  because  the  broom  corn 
was  the  property  of  Cheney  which  had  been 
allotted  to  him  in  the  division  of  the  crops. 
Cheney  gave  a  mortgage  on  the  broom  corn 
to  secure  a  debt  to  the  National  Bank  of 
Beeville  and  insured  the  same  for  the  bene- 
fit of  the  bank,  and  R,  B.  Jones  signed  a 
note  to  the  bank  as  surety  for* Cheney,  and 
the  bank  transferred  the  mortgage  and  In- 
surance policy  to  Jones  to  secure  him.  He 
paid  off  the  note  on  which  he  was  surety.  It 
was  never  paid  by  Cheney.  At  the  time  that 
the  mortgage  was  given  and  the  policy  of 
Insurance  secured  on  the  property  which  had 
by  agreement  with  appellee  been  allotted  as 
his  part  of  the  broom  corn,  it  was  in  his 
exclusive  possession,  and  no  one  knew  of 
any  secret  agreement  between  him  and  his 
former  partner  of  any  claim  or  charge  ap- 
pellee might  have  against  the  broom  corn. 
The  broom  corn  given  to  Cheney'  In  the  divi- 
sion of  the  crop  was  no  longer  partnership 
property,  and  ■  authorities  denying  power  to 
a  partner  to  mortgage  partnership  property 
to  secure  the  debt  of  that  partner  have  no 
pertinency  or  applicability  to  the  facts  of 
this  case.  The  partnership  was  to  all  in- 
tents dissolved,  and  the  broom  corn  allotted 
to  Cheney  was  his  individual  property. 

[2]  Appellant  by  his  action  in  suing  out 
the  writ  of  garnishment  recognized  the  fact 
that  the  insurance  money  belonged  to  Che- 
ney, and  the  whole  contest  was  as  to  whom 
the  insurance  money  should  be  paid.  Che-  • 
ney  had  Insured  his  interest  in  the  broom  corn 
whatever  it  may  have  been,  and  had  trans- 
ferred that  Interest  to  the  bank,  and' the 
bank  had  transferred  It  to  R.  B.  Jones  to 
secure  a  debt  paid  off  by  Jones.  There  was 
no  insurance  for  the  partnership  because 
there  was  none,  and  no  secret  agreement 
made  with  appellee  could  give  him  prefer- 
ence over  bona  fide  creditors.  It  would  be 
inequitable  and  unjust  to  permit  partners 
to  make  a  partition  of  partnership  funds, 
each  partner  being  placed  in  possession  of 
his  portion,  and  then  allow  one  of  them  to 
claim  a  lien  on  the  property  allotted  to  the 
other  and  take  precedence  over  bona  fide 
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creditors  who  had  dealt  with  him  on  the 
faith  of  the  property  given  to  him  in  the 
division  of  the  partnership  assets.  Such  Is 
the  case  presented  by  the  findings  of  fact  of 
the  trial  judge.  The  broom  corn  belonged 
to  Cheney,  and  on  the  faith  of  It  he  borrow- 
ed money,  gave  a  mortgage  on  it,  and  insured 
It  and  transferred  the  insurance  to  the  bank 
from  which  he  had  borrowed  the  money. 

The    assignments    of   error    are   without 
merit,  and  the  Judgment  will  be  affirmed. 


ROTH  et  al.  v.  LOFTIN.     (No.  624.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 
Jan.  9,  1020.) 

Appeal    and    krbob    <8=494  —  Dismissal 
whkbb  bjccord  shows  no  appealable  or- 
der ob  judgment. 
Where  the  record  fails  to  disclose  any  final 
judgment   or   appealable   order,    the   Court  of 
Civil  Appeals  has  no  jurisdiction,  and  the  ap- 
peal will  be  dismissed. 

Appeal  from  Hardin  County  Court;  J.  M. 
Combs,  Judge. 

Action  between  W.  D.  Loftin  and  Jake 
Roth  and  others.  Contending  that  the  coun- 
ty court  erroneously  granted  and  perpetuat- 
ed an  injunction  in  favor  of  the  former,  the 
latter  appeal.    Appeal  dismissed. 

B.  F.  Creel,  of  Cushlng,  for  appellants. 
B.  A.  Coe,  of  Kountze,  for  appellee. 

HTGHTOWER  C.  J.  This  to  an  appeal 
from  the  county  court  of  Hardin  county; 
appellants  contending  in  their  .brief  that  the 
county  court  of  Hardin  county  erroneously 
granted  and  perpetuated  an  injunction 
against  them  tn  favor  of  the  appellee. 

An  inspection  of  the  record  in  this  case 
falls  to  disclose  any  final  judgment  or  ap- 
pealable order  by  the  county  court  of  Har- 
din county  In  this  cause,  and  for  such  reason 
this  court  has  no  jurisdiction  of  this  appeal. 

It  Is  therefore  ordered  that  the  appeal  be 
dismissed  at  appellants'  cost. 


BLAFFER  &  PARISH  et  al.  v.  GULF  PIPE 
LINE  CO.     (No.  7791.)- 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 
Dec.  17, 1919.) 

1.  Sales  «J=»71(5)— Agreement  fob  sale  of 
on,  gave  purchaser  option  to  take  ex- 
cess OIL  AT  SAME  PRICE. 

A  contract  to  purchase  oil  at  a  certain  price 
per  barrel,  buyer  not  being  obligated  to  take 
more  than  2,000  gallons  per  day,  held  to  give 
buyer  option  to  take  the  total  output  of  the 
seller's  oil  well  at  the  specified  price. 


2.  Contracts  «j=>59  —  Option  connected 
with  agreement  supported  by  sufficient 
consideration. 

Where,  in  a  contract  supported  by  a  suffi- 
cient consideration,  an  option  is  given  to  one  of 
the  parties,  the  option  is  valid  and  enforceable, 
though  there  is  no  independent  or  specific  con- 
sideration therefor. 

3.  Sales  ©3=»150(1)  —  Option  to  pubchase 
suppobted  by  consideration  not  affected 
bt  refusal  to  deliver. 

Where  buyer  of  oil  agreed  to  take  2,000 
gallons  of  oil  per  day,  but  contract  gave  him 
the  option  of  purchasing  all  oil  produced  by 
the  seller  in  excess  of  such  amount  at  the  same 
price,  the  seller  could  not,  by  refusing  to  de- 
liver the  oil  produced  in  excess  of  the  2,000  gal- 
lons, affect  the  right  of  the  purchaser  to  have 
such  excess  oil  at  the  specified  price. 

Appeal  from  District  Court,  Harris  Coun- 
ty ;  B.  F.  Louis,  Special  Judge. 

Suit  by  Blaffer  &  Farish  and  another 
against  the  Gulf  Pipe  Line  Company.  Judg- 
ment for  defendant,  and  plaintiffs  appeal. 
Affirmed. 

L.  A  Carlton  and  Otis  Meredith,  both  ^f 
Houston,  for  appellants.  w 

D.  Edw.  Greer,  of  Houston,  for  appellee. 

LANE,  J.  This  Is  a  suit  brought  by  ap- 
pellants, Blaffer  &  Farish  and  the  Paraffine 
Oil  Company,  a  corporation,  against  the  Gulf 
Pipe  Line  Company,  a  corporation,  to  recover 
40  cents  per  barrel  on  17,627.82  barrels  of 
oil,  designated  by  all  parties  as  excess  oil, 
which  was  delivered  to  the  defendant  Gulf 
Pipe  Line  Company  under  certain  contracts 
and  agreements  existing  between  it  and  the 
plaintiffs.  The  causes  of  action  of  the  two 
plaintiffs  were  separate  causes  of  action,  but, 
as  they  are  so  identical  that  a  determination 
of  one  determines  the  controversy  concerning 
each,  it  was  agreed  by  all  parties  that  the 
plaintiffs  might  bring  their  suits  jointly. 
The  cause  was  tried  without  a  jury  upon  an 
agreed  statement  of  facts,  which  is  in  sub- 
stance as  follows: 

On  the  30th  day  of  July,  1915,  appellants 
Blaffer  &  Farish,  at  Houston,  Tex.,  wrote 
Harry  C.  Hansen,  agent  for  the  appellee 
Gulf  Pipe  Line  Company,  at  Beaumont,  Tex., 
as  follows: 

"Tour  letter  of  the  29th  inst.  in  reference  to 
oil  contract  on  Paraffine  40  acres,  received,. 
We  are  willing  to  sell  Blaffer  &  Parish's  one- 
third  of  same  for  nine  months  from,  say  August 
1st,  which  will  be  about  six  months'  produc- 
tion, at  the  price  of  60  cents  per  barrel.  I 
was  talking  to  Mr.  Weis  and  it  is  his  idea, 
and  I  agreed  with  him,  that  you  ought  to  give 
the  lease  a  little  larger  limit  on  production, 
because  we  would  like  to  have  you  take  care 
of  any  production  we  might  get,  and  it  is  pos- 
sible that  we  will  get  three  or  four  thousand 
barrel  well.  Mr.  Weis  will  see  you  to-morrow 
about  same." 
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On  July  31,  1916,  Hansen,  for  appellee, 
replied: 

"I  have  your  letter  of  the  80th,  and  hand  you 
herewith  oil  purchase  contract  covering  your 
one-third  interest  in  the  Paraffine  40  acres  at 
Humble.  Mr.  Wicss  talked  to  me  to-day  about 
the  maximum,  but  I  am  unwilling  to  make  this 
for  more  than  1,000  barrels,  and  Mr.  Wiess 
has  decided  to  accept  my  offer.  Therefore,  as- 
sume you  will  desire  to  do  likewise.  Kindly 
sign  the  attached  contract  and  return  original 
copy  for  my  files." 

On  the  31st  day  of  July,  1915,  after  the 
passage  of  the  above  letters,  the  appellants 
Bluffer  &  Farlsh  and  the  appellee  Gulf  Pipe 
Line  Company  entered  Into  the  following 
written  contract: 

"Gulf  Pipe  line  Company  Oil  Purchase 
Contract. 


"Contract  No. 


Division  Order  No. 


"This  evidences  .the  sale  by  Blaffer  &  Parish, 
hereinafter  called  the  'seller,'  to  the  Gulf  Pipe 
Line  Company,  of  Beaumont,  Texas,  hereinaft- 
er called  the  'company,'  of  certain  crude  petro- 
leum as  herein  designated,  being  our  portion, 
*wit,  one-third  of  the  total  production  from 
Us  one  and  up  on  the  Paraffine  forty  acres, 
Humble,  Harris  Co.,  Texas,  for  the  period  be- 
ginning August  1,  1815,  at  7  o'clock  a.  m.,  and 
ending  April  1,  1916,  at  7  o'clock  a.  m.  The 
terms  and  conditions  of  this  sale  are  as  follows: 

"Our  portion  of  all  the  petroleum  oil  produc- 
ed from  said  wells  during  said  period  of  time 
shall  be  by  the  seller  thoroughly  settled  and 
put  in  marketable  condition,  and  run  into  tanks 
connected  with  the  pipe  lines  of  the  company, 
or  to  be  connected  therewith  at  its  expense.  In 
ascertaining  the  gauge  tank  measurements  snch 
deduction  shall  be  made  on  account  of  sediment 
and  impurities  which  may  be  held  in  suspense 
and  for  excess  temperature  as  are  provided  for 
by  the  existing  rules  and  regulations  of  the 
Gulf  Pipe  Line  Company. 

"The  company  is  to  receive  from  said  tanks 
into  its  pipe  lines  all  the  quantity  of  oil  as  thus 
ascertained:  Provided,  however,  that  it  shall 
not  be  required  to  receive  or  purchase  any  oil 
heavier  than  15  degrees  Beaume,  but  may  do 
so  at  its  option;  nor  more  than  one  thousand 
barrels  per  day,  which  is  the  maximum  quan- 
tity that  the  company  is  required  to  take  under 
this  purchase  per  day  during  the  period  of  this 
contract.  The  company  is  to  have  the  right 
under  this  contract  at  the  time  of  or  prior  to 
any  settlement  and  payment  for  oil  theretofore 
received  to  purchase  at  the  price  herein  named 
all  excess  or  any  part  of  such  excess  over  said 
■designated  quantity  of  the  oil  which  the  com- 
pany may  receive  into  its  pipe  lines  as  also  any 
oil  heavier  than  15-  degrees  Beaum4,  all  such 
excess  and  all  heavier  oil  which  the  company 
may  receive  into  its  lines  and  not  purchase  is 
to  be  run  to  the  credit  of  the  seller  as  a  regu- 
lar pipe  line  run  as  directed  in  the  division  or- 
der, and  subject  to  the  usual  rules,  regulations, 
and  charges  of  the  company. 

"It  is  further  understood  that  run  tickets 
for  oil  from  said  wells  are  to  be  made  as  per 
division  order  on  file  with  the  'company'  and 
that  payment  for  oil  purchased  by  the  'com- 
pany' hereunder  is  to  be  made  to  the  'seller,' 


at  Beaumont,  Texas,  and  that  the  price  to  be 
paid  by  the  company  is  sixty  cents  per  barrel 
of  forty-two  gallons  each.  Settlements  are  to 
be  made  for  oil  purchased  hereunder  when  re- 
quested by  the  seller  from  time  to  time,  not 
oftener  than  once  in  each  seven  days'  period. 

"The  company  shall  not  be  liable  for  any  de- 
lay in  the  receipt  of  oil  under  this  contract  or 
into  its  pipe  lines  caused  by  strikes  of  em- 
ploye's, accidents  or  injury  to  its  pipe  lines  or 
pumping  machinery  or  other  equipment,  or  by 
any  cause  which  could  not  reasonably  be  fore- 
seen or  avoided,  and  in  any  such  case  the  com- 
pany shall  be  relieved  from  any  duty  to  receive  - 
oil  until  the  expiration  of  a  reasonable  time 
within  which  to  do  so  after  the  termination 
of  such  strike  or  repairment  of  such  injury  or 
removal  of  other  causes  preventing  such  re- 
ceipt. 

"The  seller  agrees,  in  case  of  any  adverse 
claim  of  title,  to  furnish  to  the  company,  upon 
demand,  an  indemnity  bond  executed  by  a  li- 
censed surety  company,  against  such  adverse 
claim  or  claims,  and  unless  the  seller  does  so 
the  company  may  retain  oil  received  into  its 
lines  or  the  proceeds  of  the  sale  thereof  until 
the  dispute  as  to  ownership  is  settled,  and  that 
this  contract  shall  operate  between  its  suc- 
cessors and  assigns  of  both  parties  hereto  and 
be  binding  upon  them  and  each  of  them. 

"Executed  in  duplicate,  Beaumont,  Texas, 
this  31st  day  of  July,  1915. 

"Blaffer  &  Parish, 

"By  W.  S.  Parish. 
"Gulf  Pipe  Line  Company, 
"By  Harry  C.  Hansen." 

On  the  same  day  the  appellant  Paraffine 
Oil  Company  and  appellee  also  entered  Into 
a  contract  identical  In  its  terms  with  the 
contract  set  out  above;  the  only  difference 
in  the  two  being  the  difference  in  the  names 
of  the  sellers  .of  the  oil.  On  the  date  of  the 
execution  of  the  contracts  mentioned,  each  of 
the  plaintiffs,  appellants  here,  owned  a  one- 
third  Interest  in  the  Paraffine  40-acre  tract 
of  land,  described  in  the  contracts.  At  the 
time  of  the  execution  of  the  contracts  the 
appellants  and  the  party  owning  the  other 
one-third  of  the  land  contemplated  the  devel- 
opment of  same  for  oil.  Oil  was  found  on 
the  land,  and  so  long  as  the  one-third  part 
thereof  belonging  to  each  of  the  appellants 
did  not  amount  to  more  than  1,000  barrels 
per  day  said  oil  was  run  Into  the  pipe  line 
of  appellee,  as  provided  by  the  contracts,  and 
was  taken  and  paid  for  by  appellee  at  the 
rate  of  60  cents  per  barrel,  as  per  the  con- 
tracts. On  or  about  the  1st  day  of  March, 
1916,  the  part  of  the  production  coming  to 
each  of  the  appellants  began  to  amount  to 
more  than  1,000  barrels  per  day.  As  soon  as 
it  was  discovered  that  the  production  for 
each  of  said  parties  exceeded  1,000  barrels 
per  day,  a  controversy  arose  between  the 
plaintiffs,  on  the  one  part,  and  the  Gulf  Pipe 
Line  Company,  on  the  other  part,  as  to 
whether  the  plaintiffs  were  bound  by  the  con- 
tract to  run  into  the  line  of  and  sell  to  the 
Gulf  Pipe  Line  Company  all  of   the  oil  re- 
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specttvely  produced  from  their  part  of  the 
property  and  owned  by  them,  although  same 
might  amount  to  more  than  1,000  barrels  per 
day  each. 

The  plaintiffs  contended  that  they  were 
only  compelled  to  run  Into  the  line  and  sell 
to  the  Gulf  Pipe  Lane  Company  1,000  barrels 
per  day  each  from  that  part  of  the  oil  pro- 
duced from  the  property,  respectively  owned 
by  them.  On  the  other  hand,  the  Gulf  Pipe 
Line  Company  contended  that  it  was  not  only 
entitled  to  have  all  of  the  oil  of  each  party 
run  Into  its  line,  but  that  It  had  the  right 
and  option  to  take  and  pay  for  the  whole  of 
same  at  the  price  of  60  cents  per  barrel,  be 
it  more  or  less  than  1,000  barrels  per  day 
each,  and  notified  plaintiff  that  it  desired 
and  demanded  that  all  of  the  production  of 
plaintiffs  from  said  land  should  be  run  into 
its  line,  and  notified  plaintiffs  that  it  had 
elected  to  purchase  all  of  said  production  at 
the  price  named  in  the  contracts. 

Plaintiffs  refused  to  acquiesce  in  this  con- 
struction of  the  contract,  and  refused  to  run 
into  the  line  and  sell  to  defendant,  as  de- 
manded, the  said  excess  oil.  Thereupon  the 
said  parties,  without  prejudice  to  the  rights 
of  either,  entered  into  a  contract  of  date 
March  9,  1916,  by  which  it  was  agreed  that 
the  whole  of  the  production  of  each  of  the 
plaintiffs  should  be  run  Into  the  line;  that 
the  defendant  Gulf  Pipe  Line  Company 
should  take  and  pay  for  1,000  Darrels  per  day 
each  from  the  respective  parties;  that  it,  the 
defendant,  should  also  take  and  pay  for  at 
the  contract  price  named,  the  excess  over 
1,000  barrels  per  day  so  owned  and  going  to 
the  respective  parties. 

At  the  time  of  the  controversy,  and  at  the 
time  the  excess  oil  was  run  into  the  pipe  line 
of  the  appellee,  oil  was  worth  '$1  per  barrel. 
The  whole  of  plaintiffs'  portion  of  the  oil 
was  run  into  defendant's  line  as  produced, 
and  was  taken  and  paid  for  by  defendant  at 
the  price  of  60  cents  per  barrel.  During  the 
period  of  the  contracts  the  excess  oil  (that 
is,  the  excess  over  1,000  barrels  per  day  each), 
run  into  the  line,  taken  and  paid  for  by  the 
Gulf  Pipe  Line  Company  at  the  rate  of  60 
cents  per  barrel,  amounted  to  17,627.82  bar- 
rels, One-half  part  thereof  belonged  to  the 
plaintiff  Parafflne  Oil  Company.  The 
17,627.82  barrels,  at  40  cents  per  barrel, 
amounts  to  17,051.13.  If  the  plaintiffs  re- 
cover herein,  Blatter  &  Farlsh  are  entitled  to 
the  one-half  part  of  this  amount,  and  the 
Parafflne  Oil  Company  the  other  one-half  part 
thereof. 

In  all  other  respects  than  above  indicated 
the  contract  has  been  complied  with  by  both 
the  plaintiffs  and  defendant,  and  unless  the 
plaintiffs  are  entitled  to  recover  the  40  cents 
per  barrel  for  the  excess  oil  so  run  into  the 
line  and  appropriated  by  the  defendant,  they 
are  entitled  to  nothing.  While  the  plaintiffs 
and  the  defendant  have  been  unable  to  agree 


as  to  a  proper  Interpretation  of  their  contrac- 
tual relations,  and  there  is  a  bona  fide  issue 
between  them,  defendant  consents  that  this 
suit  may  be  brought  In  the  manner  and  form 
that  it  is  brought,  and  no  technical  objec- 
tions will  be  interposed  on  account  of  a  mis- 
joinder of  plaintiffs. 

The  two  contracts — that  is,  the  one  with 
Blatter  &  Parish,  and  with  the  Parafflne  Oil 
Company — bear  the  same  date,  were  written 
on  the  same  form,  and  are  identical  in  their 
terms.  Upon  this  agreed  statement  of  facts 
the  trial  court  rendered  judgment  decreeing 
that  the  plaintiffs,  Blatter  &  Parish  and 
Parafflne  Oil  Company,  take  nothing  by  their 
suit,  and  that  the  defendant  Gulf  Pipe  Line 
Company  go  hence  without  day,  etc.  The 
plaintiffs  have  appealed,  and  jointly  present 
this  appeal.  They  have  also  joined  In  the 
brief  for  appellants  filed  in  this  court,  and 
the  assignments  presented  are  applicable  to 
both  appellants. 

By  the  first  and  second  assignments  it  is 
Insisted  that  the  effect  of  the  trial  court's 
finding  was  that  the  defendant,  Gulf  Pipe 
Line  Company,  had  the  right  and  privilege 
to  compel  the  running  of  the  excess  oil  into 
its  pipe  line,  and  that  It  had  the  option  and 
privilege  to  buy  same  at  the  contract  price  of 
60  cents  per  barrel,  and  consequently,  under 
the  facts  agreed  to,  It  owed  plaintiff  nothing ; 
that  upon  such  findings  appellants  were  de- 
nied a  recovery,  and  that  such  findings  and 
acts  of  the  court  constitute  reversible  error, 
for  the  reason  that  the  undisputed  evidence 
shows  that  plaintiffs  were  entitled  to  recover. 
And  by  the  third  assignment  it  Is  insisted 
that  the  outright  purchase  by  the  defendant 
from  each  of  plaintiffs  of  1,000  barrels  of  oil 
per  day  was  so  separable  from  the  asserted 
privilege  to  buy  any  excess  over  and  above 
that  amount  per  day  as  that  this  absolute  ob- 
ligation to  buy  would  not  be  a  consideration 
for  the  privilege  claimed ;  therefore  the  court 
erred  In  failing  and  refusing  to  render  judg- 
ment in  favor  of  plaintiffs  against  the  de- 
fendant for  the  excess  at  the  price  and  upon 
the  terms  provided  in  the  stipulation. 

[1,2]  We  think  that  neither  of  these  con- 
tentions should  be  sustained.  We  are  of 
opinion  that  the  contracts  between  the  par- 
ties constitute  entire  contracts,  and  that  the 
considerations  recited  support,  not  only  the 
sale  of  the  1,000  barrels  of  oil  by  each  of  the 
plaintiffs,  but  as  well  the  right  of  defendant 
to  demand  the  placing  of  the"  excess  oil  in 
the  settling  tank  to  which  defendant  had 
attached  its  pipe  line,  and  the  right  of  de- 
fendant to  run  said  excess  oil  Into  Its  pipe 
line,  and  thereafter,  at  the  time  of  or  prior 
to  any  settlement  and  payment  for  All  there- 
tofore received,  to  purchase  the  same  by  pay- 
ing therefor  the  price  stipulated  In  the  con- 
tract Where  in  a  contract  supported  by  a 
sufficient  consideration  an  option  is  given  t« 
one  of  the  parties,  the  option  is  valid  and 


Digitized  by 


Google 


92 


218  SOUTHWESTERN  RBPORTEB 


(Tex, 


enforceable,  though  there  Is  no  Independent 
or  specific  consideration  for  the  option.  We 
think  that  these  conclusions  reached  by  us 
are  supported  by  the  following  authorities: 
Griffin  v.  Bell,  202  S.  W.  1034 ;  Allegheny  Oil 
Co.  v.  Snydeis  106  Fed.  764,  45  C.  C.  A.  604 ; 
Connersville  Wagon  Co.  v.  McFarlan  Car- 
riage Works,  166  Ind.  123,  76  N.  E.  294,  3  L. 
R.  A.  (N.  S.)  709;  Jordan  v.  Indianapolis  Wa- 
ter Co.,  159  Ind.  337,  64  N.  E.  680;  Kruegel  v. 
Berry,  75  Tex.  230,  9  S.  W.  863;  Brink  v. 
Mitchell,  135  Wis.  416,  116  N.  W.  16;  De- 
Rutte  v.  Muldrow,  16  Cal.  505;  Perry  v.  Pas- 
chal, 103  Ga.  134,  29  S.  E.  703. 

To  give  the  contract  under  consideration 
the  construction  which  we  think  it  should  re- 
ceive, it  means  that  the  appellee,  Gulf  Pipe 
Line  Company,  at  its  option,  had  the  right 
to  receive  into  its  pipe,  line  any  and  all  oil 
produced  by  appellants  from  the  40  acres  of 
land  described,  and  also  at  its  option  had  the 
right,  at  the  time  of  or  prior  to  any  settle- 
ment, and  payment'  for  oil  theretofore  re- 
ceived; to  purchase  any  oil  it  might  run  into 
Its  pipe  line  in  excess  of  the  2,000  barrels  per 
day  which  it  had  obligated  and  bound  Itself 
to  purchase,  at  60  cents  per  barrel,  the  price 
stipulated  in  the  contract. 

[3]  If  we  are  correct  in  holding  that  there 
was  a  consideration  passed  from  appellee  to 
appellants  for  the  option  to  buy  the  excess 
oil,  then  it  is  manifest  that,  since  appellants 
had  for  a  valuable  consideration  sold  appel- 
lee the  right  to  purchase  such  excess  oil, 
they  should  not  be  permitted  to  take  advan- 
tage of  their  refusal  to  deliver  such  excess 
oil  into  the  settlment  tank  to  which  appellee 
had  connected  its  pipe  line,  by  reason  of  the 
terms  of  the  contract,  and  in  this  manner 
bring  about  a  condition  rendering  it  impos- 
sible for  appellee  to  avail  itself  of  the  op- 
tion to  purchase  the  excess  oil,  for  which  it 
had  paid  a  valuable  consideration. 

Having  reached  the  conclusion  that  no 
judgment  other  than  the  one 'rendered  could 
have  been  rendered  under  the  agreed  state- 
ment of  facts,  such  judgment  is  in  all  things 
affirmed. 

Affirmed. 


AMERICAN  AUTOMOBILE  INS.  CO.  ▼. 
POX.     (No.  7771.) 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 

Nov.  20,  1919.    Rehearing  Denied 

Dec.  18,  1919.) 

L  Insurance  <g=>424— Ferbtboat  SUBMERG- 
ING, LOSING  AUTOMOBILE,  AND  BIBINQ 
AGAIN  HADE  INSUBEB  OF  AUTOMOBILE  LIA- 
BLE ON  CLAUSE  AGAINST  SINKING. 

In  an  action  on  a  policy,  insuring  an  auto- 
mobile against  sinking  in  conveyance  by  wa- 
ter, where  th,e  petition  alleged  that  a  ferry 
carrying  the  car  sunk  when  the  car  was  on  it, 


which  was  proved,  it  is  immaterial  that  by 
way  of  implication  the  petition  also  charged 
the  ferry  wag  held  down  at  the  bottom  of  the 
stream  by  the  car,  and  proof  of  the  mere  aver- 
ment of  sinking  would  fasten  liability  on  the 
insurer,  though  there  was  showing  that  after 
tbs  first  sinking  with  the  car  the  ferry,  relieved 
of  weight  by  the  car's  having  slid  off,  rose  again 
to  the  surface. 

2.  Insurance  <8=>424  —  Defense  of  unsea- 
wobthtness  not  applicable  to  contbact 
insuring  automobile  from  sinking  when 
transported  by  wateb. 

In  an  action  on  a  policy  insuring  an  auto- 
mobile from  fire,  explosion,  lightning,  burning, 
derailment,  collision,  and  stranding  or  sinking 
of  any  conveyance  by  land  or  water  in  which 
the  car  was  being  transported,  the  defense 
of  unseaworthiness  of  the  ferry  in  which  the 
car  was  being  carried  when  the  ferry  sunk 
was  not  applicable  to  the  particular  contract, 
in  view  of  the  nature  of  the  risk. 

3.  Appeal  and  ebbob  c8=»I73  (14) —Waives  of 
defense  of  unseaworthiness  of  febbt 
oabbting  automobile  bt  failure  to  set 

UP. 

In  an  action  on  a  policy,  insuring  an  auto- 
mobile against  sinking  while  being  transported 
by  water,  the  defense  of  breach  of  any  implied 
warranty  of  seaworthiness  of  the  ferry  in 
which  the  car  was  being  transported  was  waiv- 
ed by  failure  to  set  it  up  by  pleading  or  other- 
wise in  the  trial  court. 

4.  Appeal  and  ebbob  «=»1033(5)— Inbtbuc- 
tion  as  to  damages  in  favob  of  insubeb 
not  injurious  to  it. 

In  an  action  on  a  policy  insuring  an  auto- 
mobile against  sinking  when  being  transported 
by  water,  such  sinking  of  a  ferry  having  oc- 
curred, where  the  policy  provided  recovery  could 
be  had  for  what  it  would  have  cost  insured  to 
repair  or  replace  damaged  parts,  instruction 
on  damages,  enlarging  to  some  extent  on  such 
provision  by  limiting  amount  of  recoverable 
damages  to  what  it  would  take  to  repair  parts 
properly  repairable,  etc.,  being  more  liberal 
than  the  policy  in  the  insurer's  favor,  held  not 
prejudicial  to  it. 

5.  Insurance  <&=»665(4)  —  Evidence  suffi- 
cient TO  SHOW  DAMAGES  OF  $1,300  TO  AU- 
TOMOBILE BT  SINKING. 

In  an  action  on  a  policy  insuring  an  auto- 
mobile against  sinking  when  in  transport  by 
water,  the  car  having  sunk  with  a  ferry  into 
salt  water,  evidence  as  to  damages  held  suf- 
ficient to  sustain  the  jury's  finding  of  $1,300  in 
favor  of  insured. 

6.  Insurance  @=>670— Findings  on  damages 
to  insubed  automobile  not  conflicting. 

In  an  action  on  a  policy  insuring  an  auto- 
mobile against  sinking  during  transport  by 
water,  unconnected  findings  of  $1,300  as  the 
total  damage  done  the  car,  and  also  in  such 
amount  as  the  amount  of  damage  done  before 
the  automobile  slipped  off  the  sunken  ferry, 
held  not  necessarily  in  conflict,  in  view  of  the 
charge  permitting  the  jury  to  deduct  any  sum 
from  the  total  damage  they  might  find  due  to 
the  negligence  of  plaintiff  owner  or  his  agents 


e3=>For  other  cases  see  same  topic  and  KEY  -NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Tex.) 


AMEBIC  AN  AUTOMOBILE  INS.  CO.  T.  FOX 

(218  S.W.) 


in  failing:  to  get  the  automobile  out  of  water 
•voner. 

Appeal  from  District  Court,  Harris  Coun- 
ty;  Chas.  E.  Ashe,  Judge. 

Action  by  E.L.  Fox  against  the  American 
Automobile  Insurance  Company.  From  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Andrews,  Streetman,  Burns  &  Logue  (later 
Andrews,  Streetman,  Logue  &  Mobley)  and 
W.  L.  Cook,  all  of  Houston,  for  appellant 

B.  T.  Chew,  of  Houston,  for  appellee. 

GRAVES,  J.  Alleging  that  his  automobile 
had  been  damaged  from  being  submerged  in 
salt  water  as  the  result  of  the  sinking  of  a 
ferry  upon  which  he  had  driven  It  for  trans- 
portation across  Goose  Creek,  In  Harris  coun- 
ty. Tex.,  Dr.  Fox  sued  the  Insurance  com- 
pany to  recover  the  loss,  under  the  terms  of 
a  policy  it  had  issued  him  on  the  car.  He 
was  therein  Insured  "from  the  3d  day  of 
August,  1916,  at  noon,  to  the  3d  day  of  Au- 
gust, 1917,  at  noon,  standard  time  at  the 
place  where  this  policy  is  countersigned, 
against  actual  loss  or  damage  to  the  body, 
machinery,  equipment  and  extra  parts  of 
each  automobile  described  In  statement  IV  of 
the  schedule  of  statements  to  an  amount  not 
exceeding  the  amount  therein  specified  on 
each  automobile,  If  caused,  while  this  policy 
Is  to  force,  by  fire  arising  from  any  cause 
whatsoever,  Including  explosion,  self-ignition 
and  lightning ;  and  also  against  such  loss  or 
damage,  if  caused  by  the  burning,  derailment, 
collision,  stranding  or  sinking  of  any  convey- 
ance, by  land  or  water,  in  or  upon  which  such 
automobile  is  being  transported." 

There  is  also  the  further  provision: 

"The  company  shall  not  be  liable  hereunder 
for  any  loss  or  damage  to  any  automobile  used 
*  *  *  (c)  beyond  the  limits  of  the  United 
States,  Canada  and  Mexico,  or  between  ports 
within   said  limits." 

Pursuant  to  a  Jury's  verdict  fixing  the 
amount  of  the  damage,  a  judgment  against 
the  company  was  entered  below,  from  which 
It  has  appealed. 

The  chief  defense  In  the  trial  court  was 
that  there  was  In  fact  no  sinking  of  the 
ferry  within  the  terms  of  the  policy  and  as 
pleaded  by  the  plaintiff,  while  In  this  court — 
for  the  first  time  and  as  the  leading  con- 
tention— it  is  urged  that  the  appellee  was 
not  entitled  to  recover,  because,  It  is  said,  the 
policy  sued  on  carried  an  implied  warranty 
upon  his  part  of  the  seaworthiness  of  the 
ferry  for  the  use  be  attempted  to  make  of  it, 
which  obligation  had  been  breached,  in  that 
the  ferry  was  conclusively  shown  by  his  own 
pleadings  and  by  all  the  proof  not  to  be  so. 

In  responding  on  trial  of  the  cause  to  spe- 
cial issues  submitted  to  them,  and  after  being 
told  by  the  court  that  the  word  "sink,"  as 


used  In  the  policy,  meant  "to  become  wholly 
submerged,  to  retire  entirely  beneath  or  be- 
low the  surface  of  the  water,"  the  jury  found 
that  the  ferry  did  sink  while  the  automobile 
was  on  it,  and  that  its  sinking  caused  the 
car  to  be  precipitated  into  the  creek.  Since 
we  think  this  finding  has  sufficient  support 
in  the  testimony,  consideration  of  it  upon 
appeal  is  of  no  further  concern,  unless  there 
was  some  prejudicial  error  of  omission  or 
commission  In  Its  being  submitted  at  all, 
which  appellant  urges  was  the  case. 

[1]  Through  objections  to  the  charge  as 
given,  and  by  a  number  of  requested  special 
charges,  it  insisted  that  there  could  be  no 
sinking  within  the  meaning  of  the  policy  and 
of  the  averments  of  plaintiff's  petition,  unless 
the  ferry  went  underneath  the  water  and 
remained  there,  and  that  the  jury  should  have 
been  so  told.  This  contention  rests  upon  the 
further  claim  that  the  plaintiff  had  alleged 
the  particular  manner  of  the  sinking;  that 
Is,  that  the  ferry  went  down  and  remained 
under  the  water — held  there  by  the  weight 
of  the  automobile — and  was  bound  thereby 
to  the  extent  that  the  jury  should  not  have 
been  permitted  to  find  a  sinking  not  so  ex- 
pressly limited  and  defined. 

We  think  the  position  untenable,  and  with- 
out separate  discussion  overrule  all  assign- 
ments presenting  the  different  phases  of  It 

The  material  and  Important  Issue  was. 
Did  the  ferry  sink  while  the  automobile  was 
on  It?  This  essential  fact  was  directly  al- 
leged and  fully  proven ;  It  is  a  matter  of  no 
consequence  that,  by  way  of  amplification,  the 
petition  then  went  further,  and  charged  that 
the  ferry  was  held  down  at  the  bottom  of 
the  stream  by  the  car,  because  proof  of  the 
first  averment  would  fasten  liability  upon  the 
Insurer,  and  this  notwithstanding  the  de- 
veloped fact  that  after  first  sinking  with  the 
car  upon  it  the  ferry,  being  relieved  of  the 
weight  by  the  car's  having  slid  off  Into  the 
water,  rose  again  to  the  surface. 

[2]  Recurring  now  to  the  defense  of  unsea- 
worthiness of  the  ferry,  so  primarily  present- 
ed in  this  court:  We  conclude  that  it  la 
not  available,  because  not  applicable  to  the 
kind  of  Insurance  contract  here  Involved. 
In  doing  so,  it  is  deemed  unnecessary  to 
determine  whether  or  not  an  implied  war- 
ranty of  seaworthiness  of  the  vessel  inheres 
in  time  policies  of  strictly  marine  Insurance, 
since  we  do  not  think  the  ordinary  policy  of 
automobile  accident  insurance,  'like  the  one 
here  sued  upon,  is  of  that  character.  The 
nature  of  the  risk  is  essentially  different 
from  that  applying  to  hazards  of  the  sea,  If 
for  no  other  reason,  in  that  the  subject  of  it 
the  automobile,  was-itself  contemplated  to  be 
used  as  a  means  of  conveyance,  in  reference 
to  which  no  such  condition  as  seaworthiness, 
or  the  lack  of  it  could  have  been  thought  of. 
Consequently  the  incidents  of  an  undertak- 
ing to  provide  against  "the  perils  of  the  soa," 
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or  other  hazards  to  which  a  seagoing  vessel, 
or  a  cargo  carried  In  one,  may  become  sub- 
ject, do  not  attach.  The  parties  here  by 
plain  stipulations  made  another  kind  of  con- 
tract. Without  the  mention  of  seaworthiness 
In  any  connection,  they  simply  agreed  that,  if 
the  appellee  should  suffer  loss  or  damage 
during  the  fixed  period  of  one  year  as  a  result 
of  the  "stranding  or  sinking  of  any  convey- 
ance, by  land  or  water,  in  or  upon  which 
such  automobile  Is  being  transported,"  pro- 
vided the  car  was  not  used  "beyond  the  limits 
of  the  United  States,  Canada  and  Mexico,  or 
between  ports  within  said  limits,"  the  appel- 
lant would  pay  It.  This  proviso  Itself  not 
only  contains  the  sole  limitation  of  liability 
found  in  the  Instrument,  but  also  strongly 
tends  to  distinguish  the  undertaking  from  one 
having  to  do  with  marine  risks. 

This  implication  of  responsibility  of  the 
owner  or  charterer  for  the  condition  of  his 
ship  as  a  condition  precedent  to  his  recover- 
ing for  the  Insurance  thereon  was  one  of  the 
peculiar  and  rigid  rules  of  the  common  law, 
applicable  more  especially,  If  not  exclusively, 
to  policies  of  marine  insurance  covering  a 
particular  voyage,  rather  than  to  those  mere- 
ly running  generally  for  a  fixed  period  of 
time.  In  England  the  Implied  warranty 
seems  to  have  been  confined  to  single  trip 
or  voyage  policies  (Gibson  v.  Small,  4  H.  L. 
Cas.  353;  1  C.  L.  R.  363;  17  Jur.  1131,  14 
Bng.  Bui.  Cas.  86,  and  note;  Dudgeon  v. 
Pembake,  2  App.  Cas.  284,  46  I*.  J.  Exch.  400, 
36  L.  T.  N.  S.  382,  25  W.  R.  499,  14  Eng. 
Bui.  Cas.  105;  Jones  v.  Ins.  Co.,  Fed.  Cas. 
No.  7470),  while  In  America,  under  certain 
limitations,  It  appears  to  arise  upon  time 
policies  as  well  (26  Cyc.  p.  645;  Ins.  Co.  v. 
Burnett,  29  Tex.  442 ;  M.  Ins.  Co.  v.  Morri- 
son, 62  111.  242,  14  Am.  Bep.  93). 

But  to  read  these  arbitrary  doctrines  of 
the  ancient  law  merchant  and  of  the  common 
law  covering  strictly  marine  risks  only  Into 
a  plain  policy  Insuring  a  modern  automobile 
for  an  extended  period  against  damage  or 
loss  from  any  sort  of  accident,  while  being 
used  by  land  or  water  anywhere  within  the 
limits  of  the  United  States,  Canada,  or  Mexi- 
co, save  alone  between  ports  within  such 
limits,  would  not,  in  our  opinion,  be  the  mere 
recognition  of  a  condition  with  respect  to 
which  the  contract  was  silent,  but  would 
vary  Its  terms  and  legal  effect — something  a 
court  may  not  undertake. 

[3]  Furthermore,  as  already  indicated,  no 
breach  of  'any  implied  warranty  of  seaworth- 
iness of  the  ferry  was  pleaded  by  the  appel- 
lant, nor  was  the  point  otherwise  raised  be- 
low, and  we  are  Inclined  to  agree  with  the 
appellee  that  it  was  such  defensive  matter 
as  was  waived  by  the  failure  to  set  it  up. 
Guy  et  al.  v.  Citizens'  Mut.  Ins.  Co.  (D.  C.)  30 
Fed.  695;  Fireman's  Fund  Ins.  Co.  v.  Globe 
Nav.  Co.,  236  Fed.  623 ;  Nome  Beach  Lighter- 
age &  Tr.  Co.  v.  Munich  Assur.  Co.  (O.  O.)  123 


Fed.  821-825 ;  Batchelder  v.  Ins.  Co.  (0.  C.) 
30  Fed.  459. 

Some  of  the  additional  assignments  assail 
the  court's  action  In  asking  the  Jury  whether 
the  automobile  came  in  contact  with  the  salt 
water  before  it  left  the  ferry,  and,  if  so, 
what  part  of  the  total  damage  done  did  that 
contact  alone  cause,  as  well  as  the  sufficiency 
of  the  evidence  to  sustain  the  findings  made 
on  both  issues?  Others  challenge  the  correct- 
ness of  the  measure  of  damages  submitted, 
and  complain  of  the  actual  damage  found  as 
being  excessive. 

After  careful  consideration  of  them  all,  in 
the  light  of  the  entire  record,  it  Is  thought  no 
prejudicial  error  is  shown  in  any  of  these 
respects.  The  court  first  inquired  generally 
as  to  how  much  the  automobile  bad  been 
damaged  by  coming  In  contact  with  salt 
water,  without  reference  to  whether  that  oc- 
curred before  or  after  it  left  the  ferry.  The 
question  was  then  particularized  by  further 
asking  whether  the  car  had  come  in  contact 
with  the  water  before  It  left  the  ferry,  and  in 
the  event  of  an  affirmative  finding  on  both 
these  Issues,  designation  of  the  amount  attrib- 
utable to  the  car's  contact  with  the  water 
before  it  left  the  ferry  was  requested. 

[4]  In  this  connection,  and  upon  the  meas- 
ure of  damages,  this  was  the  charge: 

"In  arriving  at  the  damages  inquired  about 
in  this  issue  you  will  take  into  consideration 
the  reasonable,  fair,  market  value  of  car  just 
prior  to  the  accident  on  the  ferry,  and  its  rea- 
sonable, fair,  market  value  just  after  it  had 
suffered  the  damage  from  salt  water  as  shown 
by  the  evidence,  limiting  the  amount  of  damages 
which  you  may  allow  to  what  it  would  take  tp 
repair  the  parts  that  could  be  properly  repair- 
ed, and  to  replace  the  parts  that  were  neces- 
sary to  be  replaced  in  the  car  to  put  the  same 
in  substantially  as  good  a  condition  as  it  was 
just  prior  to  the  accident.  And  should  you  fur- 
•ther  believe  from  the  evidence  that  plaintiff, 
or  those  whom  he  selected  for  the  purpose,  did 
not  exercise  ordinary  care  in  the  matter  of 
removing  said  automobile  from  the  water  and 
giving  it  further  attention  after  it  had  been 
submerged  in  the  water,  and  that  failure  in  this 
regard  caused  additional  damage  over  and 
above  what  the  car  would  have  sustained  had 
he,  or  those  whom  he  selected,  used  such  care 
in  the  respect  just  mentioned,  you  will  not  in- 
clude such  amount  in  your  answer  to  this  ques- 
tion. 

"By  the  term  'ordinary  care'  is  meant  such 
care  as  a  person  of  reasonable  prudence  would 
have  used  in  the  same  or  similar  circumstanc- 
es." 

The  Jury  answered  that  the  car  had  come 
in  contact  with  the  water  before  leaving  the 
ferry,  and  fixed  both  amounts  so  inquired 
about  at  $1,300. 

We  find  no  fault  with  the  charge,  Indeed 
considering  It  somewhat  more  favorable  to 
appellant  on  the  measure  of  damages  than  it 
was  entitled  to  under  the  contract  it  had 
made.    The  policy  expressly  provided  that  a 
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recovery  could  be  had  for  "what  It  would 
then  cost  the  assured  to  repair  or  replace  the 
same  (meaning  the  damaged  parts)  with 
material  of  like  kind  and  quality."  In  the 
quoted  charge  the  trial  court  enlarged  to 
some  extent  upon  this  by  limiting  the  amount 
of  recoverable  damages  to  "what  it  would 
take  to  repair  the  parts  that  could  be  prop- 
erly repaired,  and  to  replace  the  parts  that 
were  necessary  to  be  replaced,  so  as  to  put 
same  in  substantially  as  good  condition  as 
it  was  prior  to  its  going  into  the  water," 
thus  slightly  liberalizing  the  policy  in  appel- 
lant's favor. 

[f ,  I]  Neither  do  we  think  the  jury's  find- 
ings upon  these  questions  unsupported  by  the 
testimony.  It  was  shown  that  the  machinery 
and  appliances  of  the  car  were  hot  when  it 
went  Into  the  water,  that  under  such  circum- 
stances, it  being  suddenly  brought  into  con- 
tact with  salt  water  and  then  exposed  for 
any  considerable  length  of  time  to  the  open 
air,  whether  allowed  to  remain  long  in  the 
water  or  not,  would  greatly  damage  It,  and 
that  it  was  thus  submerged  in  salt  water 
prior  to  sliding  or  slipping  off  of  the  ferry, 
Consequently  a  finding  that,  even  if  the  car 
had  been  taken  out  of  the  salt  water  at  once 
on  parting  from  the  ferry,  and  then  allowed  to 
remain  on  the  bonk  in  the  open  air  from  Sun- 
day afternoon  until  Tuesday  following,  as  was 
done,  it  would  have  been  damaged  to  the 
extent  of  $1,300,  could  not  be  said  to  be  un- 
supported ;  nor  are  the  two  unconnected  fix- 
ings of  the  same  amount  as  the  total  damage 
and  also  as  the  amount  of  damage  done 
before  the  separation  of  the  automobile  and 
the  ferry  necessarily  in  conflict  or  inconsist- 
ent with  each  other,  because,  in  first  answer- 
ing as  to  the  damage  in  general  terms,  the 
Jury  were  permitted  by  the  terms  of  this 
charge,  given  in  connection  with  that  issue, 
to  deduct  any  sum  from  the  total  damage 
that  they  might  find  arose  out  of  or  was 
due  to  any  negligence  on  the  part  of  the 
appellee  or  his  agents  in  failing  to  get  the 
automobile  out  of  the  water  and  to  town 
sooner  than  he  did. 

So  that,  under  all  the  evidence,  the  Jury 
could  have  found  the  damage  to  have  been 
practically  the  same  without  reference  to 
when  the  car  parted  from  the  ferry,  or,  in  re- 
sponding to  this  Issue  as  first  submitted, 
could  and  may  have  primarily  determined. 
(not  to  say  probably  did  determine)  that  the 
total  damage  to  the  car  had  been  in  excess 
of  $1,300  which  they  had  then  reduced  down 
to  that  sum  by  deducting  whatever  amount 
they  had  also  determined  to  be  the  result  of 
the  appellee's  negligence  in  not  sooner  getting 
the  car  in  out  of  the  open  air. 

Under  these  conclusions  the  Judgment 
should  be  affirmed,  and  that  order  will  be 
entered. 

Affirmed. 
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RICHARDS  et  al  v.  HOWARD.    (No.  6818.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
Jan.  14,  1920.) 

1.  Mortgages  «3=>458— Evidence  or  negli- 
gence JUSTIFYING  REFUSAL  OF  PERMISSION 
TO  AMEND  ANSWER  IN  FORECLOSURE  AND  IN- 
TRODUCE EVIDENCE. 

Record  evidence  held  to  warrant  finding  that 
two  defendants  in  suit  on  a  note  and  to  fore- 
close  deed  of  trust,  such  defendants  being  at- 
torneys at  law,  were  negligent,  not  only  in 
delaying  presentation  of  their  case  until  the 
trial  term  convened,  and  in  relying  on  securing 
a  setting  to  enable  them  to  prepare  it  after 
court  convened,  but  also  in  failing  to  attend 
court  on'  notice  the  case  would  be  tried,  and  in 
not  seeking  to  amend  their  pleadings  and  in- 
troduce their  evidence  until  the  last  day  of 
court,  so  that  it  was  no  abuse  of  discretion  in 
declining  to  permit  them  to  amend  and  intro- 
duce evidence. 

2.  Judgment  $=>210— Rendition  on  last 
dat  of  term  not  forbidden  by  rule. 

Where  the  trial  was  not  concluded,  and  the 
case  submitted  to  the  court  until  the  last  day 
of  the  term,  rule  66  for  the  district  courts  (142 
S.  W.  xxii)  did  not  apply,  and  judgment  was 
properly  rendered  on  the  last  day  of  the  term. 

Appeal  from  District  Court,  Guadalupe 
County;  M.  Kenuon,  Judge. 

Suit  by  Mrs.  J.  D.  Howard,  executrix, 
against  O.  F.  Richards,  T.  B.  Monroe,  and 
others.  From  a  Judgment  for  plaintiff,  the 
named  defendants  appeal.    Affirmed. 

O.  F.  Richards,  of  Lockhart,  and  T.  B. 
Monroe,  of  Austin,  for  appellants. 
Wurzbach  &  Wirta,  of  Seguin,  for  appellee. 

MOURSUND,  J.  This  is  a  suit  by  appeUee 
upon  promissory  notes  executed  by  Victor 
Hartenstein  to  J.  D.  Howard  and  to  fore- 
close lien  evidenced  by  a  deed  of  trust  execut- 
ed by  said  Victor  Hartenstein  to  secure  the 
payment  of  such  note ;  foreclosure  being  also 
sought  as  against  Kate  Hartenstein,  O.  F. 
Richards,  and  T.  B.  Monroe.  This  appeal 
was  taken  by  Richards  and  Monroe  from  a 
judgment  in  favor  of  plaintiff. 

It  appears  from  the  record  that  an  answer 
was  filed  In  behalf  of  appellants  on  Novem- 
ber 16,  1918,  consisting  of  a  general  denial, 
and  a  plea  that  they  are  the  owners  of  the 
property  agaiDst  which  plaintiff  seeks  to 
recover  a  judgment  foreclosing  a  lien.  The 
cause  was  continued  for  the  term.  The  next 
term  began  on  April  21,  1919,  and  the  case 
was  set  for  trial  for  the  afternoon  of  April 
22d,  of  which  fact  appellant  Richards  was 
notified  by  the  clerk  by  telegram  received 
by  him  at  Lockhart  on  the  morning  of  April 
22d.  Appellants  did  not  go  to  Seguin,  and 
the  trial  proceeded  without  them.  Both  of 
them  are  lawyers,  but  they  contended  that 
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they  had  made  an  arrangement  with  an 
attorney  at  Segnln  to  file  the  formal  answer 
for  them,  and  to  notify  them  of  the  settlitg 
of  the  case  at  the  next  term  In  sufficient  time 
to  enable  them  to  prepare,  In  conjunction 
with  said  attorney,  their  answer  to  the 
merits  and  make  preparations  for  the  trial. 
The  attorney  referred  to  by  affidavit  In  the 
record  denies  that  he  was  employed,  and 
states  that  his  acts  in  the  premises  were  no 
more  than  acts  of  courtesy  to  brother  law- 
yers. It  appears  that  about  May  1, 1919,  ap- 
pellants learned  that  the  case  had  not  been 
disposed  of  and  that  the  trial  had  not  been 
concluded.  On  May  16,  1919,  they  filed  a 
lengthy  motion,  requesting  permission  to  file 
an  amended  answer  and  Introduce  evidence 
thereon.  This  motion,  however,  was  not 
presented  to  the  court  by  them  until  May 
24th,  the  last  day  of  the  term,  and  was  then 
overruled.  Appellants  then  objected  to  ren- 
dition of  judgment  on  the  last  day  of  the 
term,  relying  upon  rule  66  for  the  district 
courts  (142  S.  W.  xxil). 

The  bill  of  exceptions  relating  to  such  ob- 
jection, as  qualified  by  the  court,  discloses 
that  the  argument  was  not  finally  concluded 
until  on  said  May  24th,  and  that  therefore 
the  case  was  not  submitted  to  the  court  until 
the  last  day  of  the  term.  It  further,  shows 
that  neither  of  the  appellants  was  present 
or  participated  in  the  proceedings.  The  bill 
of  exceptions  shows  that  the  objections  were 
urged  after  the  court  bad  announced  his  in- 
tention of  rendering  judgment  in  the  cause. 
The  order  overruling  the  motion  for  premls- 
sion  to  file  an  amended  answer  and  introduce 
evidence  does  not  show  at  what  stage  of  the 
proceedings  such  motion  was  presented,  nor 
is  there  any  bill  of  exceptions  which  makes 
such  showing.  So  far  as  the  record  discloses, 
the  motion  may  not  have  been  presented  until 
after  the  trial  of  the  case  had  been  con- 
cluded, and  the  court  had  announced  his  In- 
tention of  rendering  judgment  It  does  not 
appear  that  the  court  was  Informed  what 
evidence  was  sought  to  be  introduced,  or 
that  it  could  be  Introduced  in  time  to  finish 
the  trial  during  the  term.  It  appears  from 
the  motion  that  prior  to  May  15th  appellants 
were  Informed  that  it  was  necessary  for  them 
to  represent  themselves,  yand  that  they  there- 
upon went  to  Segnln  Vd  prepared  the  mo- 
tion filed  May  16th,  In  which  they  fully  rec- 
ognized the  fact  that  the  trial  had  not  been 
concluded.  The  record  is  silent  concerning 
the  reason  for  delaying  the  presenting  of  such 
motion  until  the  last  day  of  the  term. 

[1]  The  court  was  warranted  in  finding 
that  appellants  were  negligent,  not  only  in 
delaying  the  preparation  of  their  case  until 
the  term  convened,  and  relying  upon  securing 
a  setting  such  as  would  enable  them  to  pre- 
pare after  court  convened,  but  also  in  failing 
to  attend  court  upon  being  notified  that  the 


case  would  be  tried,  and  especially  in  not 
seeking  to  amend  their  pleadings  and  intro- 
duce their  evidence  until  the  last  day  of 
court.  The  record  wholly  fails  to  disclose 
any  abuse  of  discretion  on  the  part  of  the 
trial  court  in  declining  to  permit  the  appel- 
lants to  amend  and  Introduce  their  evidence. 

[2]  There  Is  no  merit  in  the  contention 
that  error  was  committed  in  rendering  judg- 
ment on  the  last  day  of  the  term  for  the 
record  discloses  that  the  trial  was  not  con- 
cluded, and  the  case  submitted  to  the  court 
until  on  said  last  day,  and  therefore  rule  66 
does  not  apply. 

The  judgment  is  affirmed. 


WILLIS  v.  PEGTJES.    (No.  523.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 
Jan.  17,  1920.) 

1.  Judgment  <g=>916— Petition  nr  action  on 

JUDGMENT  SUFFICIENT  TO  PERMIT  ADMISSION 
OF  JUDGMENT  IN  EVIDENCE. 

In  an  action  on  a  judgment  rendered  in 
another  county,  the  judgment  was  properly  ad- 
mitted in  evidence,  although  the  petition  did 
not  state  that  an  attachment  had  been  issued 
in  the  case;  failure  to  so  allege  not  constitut- 
ing a  misdescription  of  the  judgment,  nor  con- 
stituting any  surprise,  no  benefit  having  ever 
accrued  to  the  plaintiff  in  consequence  of  the 
attachment 

2.  Judgment  ©=>768(1)— Abstract  need  not 
affirmatively  show  lack  of  credits  to 
give  lien. 

Vernon's  Sayles*  Ann.  Civ.  St  1914,  art 
5612,  does  not  require  an  abstract  of  judgment 
to  affirmatively  show,  or  to  state  in  so  many 
words,  that  there  were  no  credits  to  which 
the  judgment  was  entitled,  in  order  to  give  a 
lien  on  land  when  filed  with  the  connty  clerk 
of  another  county;  it  being  sufficient  that  the 
abstract  shows  correctly  the  names  of  the  par- 
ties to  the  suit,  the  number  of  the  suit  the 
court  in  which  the  judgment  was  rendered,  the 
date  of  the  judgment  the  amount  thereof,  the 
rate  of  interest  it  bore,  the  costs  of  suit  and 
the  total  amount  due. 

Appeal  from  District  Court,  Shelby  Coun- 
ty;  Chas.  h.  Brachfleld,  Judge. 

Suit  by  O.  H.  Pegues  against  James  F.  Wil- 
lis, administrator  of  the  estate  of  Willis 
Rather,  deceased.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

D.  M.  Short  &  Sons,  of  Center,  for  appel- 
lant. 
Sanders  &  Sanders,  of  Center,  for  appellee. 

HIGHTOWER,  O.  J.  The  appellee  in  this 
case,  O.  H.  Pegues,  filed  this  suit  in  the  dis- 
trict court  of  Shelby  county  against  James 
F.  Willis,  as  administrator  of  the  estate  of 
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Willis  Rather,  deceased,  and  for  cause  of 
action  against  said  administrator  alleged 
substantially  as  follows:  Tbat  on  the  18th 
day  of  October,  1909,  in  the  county  court  of 
Gregg  county,  Tex.,  plaintiff  recovered  a 
judgment  against  Willis  Bather,  now  de- 
ceased, for  the  principal  sum  of  $947,  and 
tbat  such  Judgment  bore  Interest  from  Its 
date  at  the  rate  of  6  per  cent,  per  annum, 
and  also  that  he  recovered  in  that  cause 
judgment  for  all  costs  of  suit,  which  was 
$11.75.  Appellee  then  alleged,  substantially, 
that  Willis  Rather  afterwards  died,  and  that 
the  appellant,  James  F.  Willis,  was  duly  and 
legally  appointed  administrator  of  his  es- 
tate, and  that  after  such  appointment,  and 
within  due  and  legal  time,  appellee  present- 
ed to  said  administrator  his  claim  of  indebt- 
edness against  Willis  Rather,  deceased,  as 
evidenced  by  said  Judgment,  no  part  of  which 
had  ever  been  paid  by  Willis  Rather,  and 
that  appellant,  in  his  capacity  of  adminis- 
trator, had  rejected  said  claim,  and  that  ap- 
pellee in  due  time  thereafter  filed  suit  there- 
on, etc. 

Appellee  further  alleged  that  execution  on 
the  judgment  obtained  in  the  county  court  of 
Gregg  county  against  Willis  Rather  was  duly 
issued  In  December  following  {he  rendition 
of  the  judgment  in  October  beffere,  and  fur- 
ther that  on  the  9th  of  December  of  the  same 
year  a  duly  certified  abstract  of  such  Judg- 
ment had  been  filed  with  the  county  clerk  of 
Rusk  county,  Tex.,  and  that  such  abstract  of 
judgment,  after  being  so  filed  with  said  clerk, 
was  duly  indexed  and  recorded  in  the  judg- 
ment records  of  Rusk  county,  as  required  by 
law,  and  then  alleged  that  at  the  time  of 
such  filing,  Indexing,  and  recording  of  such 
abstract  of  judgment,  and  at  all  times  there- 
after, the  same  became  and  constituted  a 
lien  upon  any  land  at  that  time  owned  or 
thereafter  acquired  by  Willis  Rather,  de- 
ceased, during  his  lifetime,  and  that  in  fact 
such  a  lien  had  attached  to  a  certain  tract 
of  land  acquired  in  Rusk  county  by  Willis 
Rather  before  his  death,  describing  the  same 
in  his  petition,  and  his  prayer  was,  as  against 
appellant  in  his  capacity  as  administrator, 
that  appellee  have  judgment  against  him  es- 
tablishing a  claim  of  indebtedness  evidenced 
by  the  judgment  against  Willis  Ratber,  and 
further  that  it  be  adjudged  and  decreed  by 
the  court  that  he  have  a  lien  upon  said  land 
in  Rusk  county  to  secure  the  payment  of  said 
claim  against  appellant  as  administrator,  and 
that  such  judgment  be  certified  to  the  pro- 
bate court  of  Shelby  county,  where  the  ad- 
ministration was  pending,  for  observance, 
etc. 

Appellee  also  made  R.  J.  D.  Ellington  and 
F.  C.  Powell  parties  defendant  in  this  cause, 
alleging,  substantially,  as  against  them,  that 
Ellington  was  claiming  a  lien  on  said  tract 
of  land  in  Rusk  county  by  reason  of  a  deed 
of  trust  that  had  been  executed  by  Willis 
218  S.W.— 7 


Rather  during  his  lifetime  to  said  F.  0.  Pow- 
ep  as  trustee,  to  secure  a  loan  made  to 
Rather  by  Ellington  for  the  sum  of  $600, 
but  alleged  that  such  claimed  lien  by  Elling- 
ton was  subordinate  and  inferior  to  appel- 
lee's Judgment  lien,  and  prayed  for  judgment 
as  against  said  defendants  to  that  effect 

Ellington  filed  an  answer,  in  which  he  ad- 
mitted that  appellee  had  acquired  a  judg- 
ment lien  against  said  tract  of  land,  which 
was  superior  to  his  deed  of  trust  lien,  and 
made  no  further  contest,  and  defendant 
Powell,  as  trustee  in  thejfced  of  trust,  filed 
no  answer.  v- 

The  appellant  in  this  case,  James  F.  Willis, 
as  administrator  of  the  estate  of  Willis 
Rather,  deceased,  filed  his  answer,  consist- 
ing of  a  general  demurrer  and  a  number  of 
special  exceptions,  and  then  a  general  denial, 
and  then  specially  pleaded  that  appellee's 
Judgment  was  dormant,  and  also  specially 
alleged  that  appellee  acquired  no  lien  on  the 
land  in  Rusk  county,  as  claimed  in  his  peti- 
tion, for  the  reason  that  said  land  was 
the  homestead  of  Willis  Rather,  deceased,  at 
all  times  after  he  had  acquired  same. 

The  general  demurrer  and  all  special  ex- 
ceptions interposed  by  appellant  seem  to 
have  been  overruled  by  the  trial  court,'  and 
since  no  assignment  Is  presented  in  the  brief 
of  appellant  challenging  the  correctness .  of 
such  ruling,  no  further  mention  of  those  mat- 
ters will  be  made. 

The  trial  of  the  case  proceeded  before  the 
court  without  a  jury,  and  resulted  in  a  judg- 
ment In  fayor  of  appellee  against  appellant 
in  his  official  capacity  for  the  full  amount 
claimed  by  appellee  against  the  estate  of 
Willis  Rather,  and  also  declaring  a  lien  in 
favor  of  appellee  against  the  land  in  Rusk 
county,  as  claimed  by  appellee,  which  judg- 
ment was  ordered  certified  to  the  probate 
court  of  Shelby  county  for  observance,  etc. 
It  was  further  adjudged  that  appellee's  lien, 
as  claimed,  was  superior  to  the  deed  of  trust  - 
lien  claimed  by  Ellington,  to  which  action  of 
the  court  no  complaint  was  made  by  Elling- 
ton, and  Willis,  administrator,  is  the  only 
party  appealing. 

■  By  his  first  assignment  of  error,  appellant 
complains  of  the  action  of  the  trial  court  in 
admitting  in  evidence,  over  his  objection,  a 
certified  copy  of  the  judgment  obtained  by 
appellee  in  the  county  court  of  Gregg  county 
against  Willis  Rather,  hereinbefore  men- 
tioned. The  only  proposition  under  this  as- 
signment is,  in  substance,  that  appellee's  pe- 
tition did  not  sufficiently  describe  said  judg- 
ment to  authorize  its  admission  in  evidence ; 
that  appellee's  petition  contained  only  a  par- 
tial description  of  said  judgment,  when  it 
should  have  contained  a  full  and  complete 
description  of  same. 

[1]  Upon  inspection  of  the  record  in  this 
connection,  we  find  that  appellee's  petition 
fully  named  the  parties  to  this  judgment,  the 
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number  of  the  salt  In  which  It  was  rendered, 
the  court  In  which  It  was  rendered,  the  prin- 
cipal amount  thereof,  the  rate  of  Interest  it 
bore,  and  the  costs  of  suit.  Upon  Inspection 
of  the  record,  we  also  find  that  in  the  Judg- 
ment obtained  by  appellee  against  Willis 
Rather  in  the  county  court  of  Gregg  county 
It  was  recited  that  a  writ  of  attachment  had 
theretofore  been  issued  in  the  cause  and 
levied  upon  a  tract  of  land  in  Gregg  county 
(the  Judgment  describing  the  tract),  but  no 
further  mention  hi  the  Judgment  was  made 
of  such  attachmefl  Now,  in  this  connection, 
appellant  contends  that  the  failure  on  the 
part  of  appellee  to  mention  in  his  petition 
in  this  case  the  fact  that  an  attachment  had 
been  issued  and  levied,  as  shown  by  the 
judgment  of  said  county  court,  there  was 
a  lack  of  description  of  such  Judgment  in 
appellee's  petition  in  this  case,  and  that  his 
objection  on  that  ground  should  be  sustained, 
and  appellee  denied  the  right  to  Introduce 
such  Judgment  Appellant  made  a  number 
of  objections  to  the  introduction  of  the  Judg- 
ment, but  this  is  the  only  proposition  follow- 
ing his  assignment 

We  overrule  the  assignment,  for  the  rea- 
son that  in  this  case  appellee  was  claiming 
no  right  under,  and  was  not  in  any  manner 
asserting  a  cause  of  action  based  upon,  any 
writ  of  attachment  that  was  issued  in  the 
suit  in  the  county  court  of  Gregg  county, 
and  such  attachment  proceeding  formed  no 
part  of  his  cause  of  action  as  reflected  by  his 
petition  In  this  case,  and  therefore  we  hold 
that  he  was  not  required  to  plead  the  fact 
that  any  attachment  had  ever  Issued  In  con- 
nection with  the  suit  in  Gregg  county  court, 
and  further  that  his  failure  to  do  so  constitut- 
ed no  misdescription  of  the  Judgment  relied 
upon  in  this  case,  and  could  not  have  consti- 
tuted any  surprise,  and  his  failure  to  mention 
In  his  petition  In  this  case  the  Issuance  of 
the  writ  of  attachment,  and  the  proceedings 
'under  such  writ  of  attachment,  whatever 
they  were,  became  Immaterial  in  so  far  as 
appellee's  cause  of  action  here  was  con- 
cerned.  It  appeared,  however,  on  the  trial, 
that  while  the  writ  of  attachment  had  been 
issued,  as  shown  by  the  Judgment,  no  benefit 
had  ever  accrued  to  appellee  In  consequence 
thereof,  and  that  the  land  levied  upon  was 
never  sold  under  such  writ,  but  that  in  fact 
the  attachment  had  been  withdrawn,  for  the 
reason  that  the  land  upon  which  it  was 
sought  to  be  levied  did  not  in  fact  belong  to 
Willis  Rather,  and  it  appeared  fully  from 
the  testimony  that  nothing  had  ever  been 
collected  by  appellee  on  said  judgment 
against  Rather,  but  the  whole  amount  there- 
of, at  the  date  of  the  judgment  in  this  cause, 
was  still  due  and  unpaid,  and  it  was  affirm- 
atively alleged  by  appellee  that  no  part  of 
said  judgment  had  ever  been  paid.  The  as- 
signment is  overruled. 

On  the  trial  appellee  offered  in  evidence, 


and  the  same  was  admitted  over  appellant's 
objection,  a  duly  certified  copy  of  a  writ  of 
execution  which  was  issued  out  of  the  county 
court  of  Gregg  county  on  the  judgment  ob- 
tained by  appellee  against  said  Willis  Rath- 
er, as  before  shown,  and  which  writ  was  dat- 
ed December  3,  1906.  Appellant's  second  as- 
signment of  error  complains  of  this  action 
of  the  court  His  only  proposition  under 
this  assignment  is,  substantially,  that  It  was 
error  to  admit  such  writ,  for  the  reason  that 
no  judgment  upon  which  It  had  issued  bad 
been  properly  admitted  in  evidence,  and  that 
the  writ,  therefore,  became  immaterial.  Our 
disposition  of  the  second  assignment  In  ef- 
fect overrules  this  assignment,  since  we  have 
held  that  the  Judgment  was  properly  admit- 
ted in  evidence. 

[2]  By  the  third  assignment  of  error  ap- 
pellant contends,  substantially,  that  the  trial 
court  erroneously  admitted,  over  his  objec- 
tion, the  abstract  of  Judgment  which  had 
been  filed,  indexed,  and  recorded  in  Rusk 
county.  The  proposition  under  this  assign- 
ment Is,  substantially,  that  such  action  of 
the  court  was  error,  because  the  abstract  of 
Judgment  complained  of  did  not  sufficiently 
Identify  the  judgment  obtained  by  appellee 
In  the  counto  court  of  Gregg  county  against 
Willis  Ratnlr,  so  as  to  constitute  a  lien,  as 
claimed  by  appellee  on  the  tract  6f  land  In 
that  county.  Upon  inspection  of  the  record 
we  find  that  this  abstract  of  Judgment  con- 
tained the  names  of  the  parties  to  the  suit  In 
full,  its  date,  the  number  of  the  suit,  the 
principal  amount  of  the  judgment,  the  rate 
of  interest  it  bore,  the  court  in  which  It  was 
rendered,  and  showed  the  total  amount  due 
thereon  at  the  time  the  same  was  filed  in 
Gregg  county,  and  we  therefore  hold  that 
this  abstract  sufficiently  Identified  the  Judg- 
ment relied  on  by  appellee,  and  that  Its  filing, 
proper  indexing,  and  recording  in  Rusk 
county  constituted  a  lien,  under  the  statute, 
upon  the  tract  of  land  in  that  county  to  se- 
cure the  payment  of  appellee's  Judgment,  as 
claimed  in  his  petition  in  this  case. 

The  real  complaint  in  this  connection  by 
appellant  la  that  the  abstract  complained  of 
does  not  affirmatively  show  that  there  were 
no,  credits  to  which  the  Judgment  was  enti- 
tled. We  do  not  understand  that  the  statute 
In  question  requires  the  abstract  of  judg- 
ment to  affirmatively  show,  or  to  state  in  so 
many  words,  that  there  were  no  credits  to 
which  the  Judgment  was  entitled  In  order  to 
give  a  lien,  as  was  here  sought;  but  if  the 
abstract  shows  correctly  the  names  of  the 
parties  to  the  suit,  the  number  of  the  suit, 
the  court  in  which  the  judgment  was  ren- 
dered, the  date  of  the  judgment,  the  amount 
thereof,  the  rate  of  Interest  it  bore,  and  the 
costs  of  suit,  and  further  shows  the  total 
amount  due,  the  requirements  of  the  statute 
are  fully  met,  and  lien  attaches.  Article 
6612,  Vernon's  Sayles'  Civil  Statutes.    It  is 
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not  appellant's  contention  in  this  connection 
that  there  were  any  credits  in  fact  which 
ought  to  have  been  shown  by  the  abstract, 
and  we  have  no  such  question  before  us. 
The  assignment  Is  overruled. 

By  the  fourth  assignment  appellant  com- 
plains that  the  trial  court  erred  in  admitting 
In  evidence,  over  bis  objection,  a  duly  certi- 
fied copy  of  the  entries  made  on  the  execu- 
tion docket  of  the  county  court  of  Gregg 
county  In  the  cause  in  which  appellee  recov- 
ered said  Judgment  against  Willis  Rather. 
The  only  proposition  under  this  assignment 
is,  substantially,  that  there  was  no  properly 
admitted  judgment  before  the  court,  and 
that,  therefore,  these  entries  appearing  on 
the  execution  docket  became  immaterial  and 
had  no  place  in  the  record.  We  have  already 
disposed  of  the  contention  tbat  there  was 
no  properly  admitted  judgment  before  the 
court,  and  this  assignment,  is  therefore  over- 
ruled. 

There  is  no  merit  in  the  next  assignment 
of  error  found  in  appellant's  brief,  which  is 
denominated  seventh  assignment,  and  the 
same  is  overruled  without  further  comment 

The  next  assignment,  denominated  the 
eighth,  complains  of  the  action  of  the  trial 
court  in  admitting,  over  appellant's  objection, 
the  original  abstract  of  judgment  made  in 
cause  No.  701,  which  was  the  cause  in 
which  appellee  recovered  the  judgment  afore- 
said against  Willis  Rather  In  the  county 
court  of  Gregg  county,  and  which  original 
abstract  was  Issued  by  the  clerk  of  the  coun- 


ty court  of  tbat  county  on  the  3d  of  Novem- 
ber, 1900.  The  contention  under  this  assign- 
ment is,  in  effect,  that  In  a  suit  by  a  cred- 
itor of  an  estate  to  establish  a  rejected  claim 
against  an  administrator,  based  on  the  judg- 
ment, and  to  establish  a  lien  claimed  to 
have  been  fixed  by  the  abstract  of  judgment, 
which  was  alleged  to  be  for  the  sum  of  $947 
principal  of  the  judgment,  and  $11.75  as 
costs  of  the  suit,  and  It  being  further  alleged 
that  such  judgment  bears  interest  from  its 
date  at  the  rate  of  6  per  cent,  per  annum, 
and  the  plaintiff  offering  such  original  ab- 
stract In  support  of  such  allegations,  which 
shows  the  amount  due  to  be  $958.75  and  6 
per  cent,  interest  thereon  from  the  date  of 
the  judgment,  that  there  was  shown  to  be  a 
fatal  variance  between  the  allegations  of 
plaintiff  and  the  proof  as  made  by  the 
abstract.  As  stated  above,  the  abstract 
of  judgment  showed  that  the  principal 
amount  recovered  in  the  cause  in  the  county 
court  of  Gregg  county  was  $947,  and  also 
showed  that  such  judgment  bore  interest  at 
the  rate  of  6  per  cent,  per  annum  from  its 
date,  and  then  further  showed  that  the 
amount  of  costs  of  tbat  suit  was  $11.75.  We 
think  it  is  clear,  without  further  comment, 
that  there  was  no  variance,  as  here  claimed 
by  appellant.  The  assignment  is  overruled. 
This  disposes  of  all  assignments  brought 
forward  in  appellant's  brief,  and,  finding  no' 
error  in  the  judgment  for  which  the  case 
should  be  reversed,  it  will  be  affirmed;  and 
it  is  so  ordered. 
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WAGNER  et  nx.  v.  HUDLER.     (No.  6326.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Feb.  25,  1020.    On  Motion  for  Rehearing, 

March  31,  1920.) 

1.  Execution  <§=>251(2)  —  Irregularities 
held  to  justify  betting  aside  of  sale 
fob  inadequate  fbice. 

Execution  sale  of  property  worth  $3,000  and 
subject  to  taxes  amounting  to  $264  for  $625 
will  be  set  aside,  where  the  order  of  sale  was 
for  the  full  amount  of  the  judgment  with  costs, 
though  the  amount  bad  been  reduced  by  pay- 
ments, and  the  order  of  sale  issued  in  the  name 
of  the  original  judgment  creditor,  though  an 
assignment  was  shown  on  the  margin  of  the 
judgment. 

2.  Execution  «s>266(2)— Purchaser's  belief 

AS  TO  AMOUNT  OF  TAXES  IMMATERIAL  IN   DE- 
TERMINING  ADEQUACY  OF   BID. 

That  the  purchaser  of  property  at  an  execu- 
tion sale  thought  the  back,  taxes  amounted  to 
more  than  they  did  was  immaterial,  in  a  suit  to 
set  aside  the  sale,  in  determining  whether  the 
property  was  sacrificed  for  an  inadequate  sum. 

3.  Execution  18=246— Negligence  of  hus- 
band NOT  GBOUND  FOB  REFUSING  TO  BET 
ABIDE  SALE  OF  HOMESTEAD  WHERE  WIFE  NOT 
NEGLIGENT. 

"Where  an  owner  of  property  sold  under 
execution  presented  to  the  sheriff  a  note  from 
-the  judgment  creditor  and  asked  that  the  sale 
be  stopped,  and  was  told  that  the  sale  could 
only  be  stopped  by  the  judgment  creditor's  at- 
torney and  that  the  sale  would  be  had  at 
11  o'clock  unless  the  attorney  stopped  it,  the 
owner's  negligence  in  failing  to  notify  the  at- 
torney of  the  sheriff's  intention  to  sell  did  not 
prevent  the  setting  aside  of  the  sale,  where  the 
property  was  the  homestead  and  the  wife  had 
been  given  notice  of  the  sale  and  the  deed  un- 
dertook to  convey  her  interest,  as  her  rights 
could  not  be  affected  by  her  husband's  acts. 

4.  Execution  @=244  —  Judgment  creditob 
entitled  to  have  irregular  sale  fob  in- 
adequate price  set  aside. 

A  judgment  creditor  was  entitled  to  have  an 
execution  sale  for  an  inadequate  price  set  aside 
for  defects  and  irregularities,  where  her  attor- 
ney had  told  the  sheriff  that  he  would  be  pres- 
ent, but  the  sheriff,  knowing  that  an  effort  to 
settle  was  being  made,  and  without  ascertain- 
ing why  the  attorney  failed  to  appear,  sold 
the  property  during  a  heavy  rain  within  a  few 
minutes  after  the  hour  fixed  for  the  sale,  and 
where  the  attorney  promptly  protested  before 
the  purchaser  had  paid  the  money  or  a  deed  had 
been  made. 

5.  Execution  ®=»221— Sale  mat  be  made  at 
ant  time  within  the  houb  stated  in  no- 
TICE. 

An  execution  sale  may  be  made  at  any  time 
between  11  and  12  o'clock  under  a  notice  that 
it  will  be  made  at  11  o'clock. 

6.  Execution  «=>226 —  In  conducting  sale 
sheriff  is  agent  of  both  parties  and  un- 
der duty  to  secure  best  besults. 

The  sheriff  in  selling  property  under  ex- 
ecution is  merely  the  agent  of  the  creditor  and 


debtor,  and  it  is  his  duty  to  secure  the  best  re- 
sults for  both. 

On   Motion  for  Rehearing. 

7.  Execution  «=»256(1)— Rents  not  recov- 
erable IN  SUIT  TO  8ET  ASIDE  SALE  WITHOUT 
EVIDENCE    FIXING    AMOUNT. 

In  a  suit  to  set  aside  an  execution  sale,  the 
rents  for  the  time  intervening  between  the  date 
the  purchaser  took  possession  and  the  date  of 
the  trial  cannot  be  recovered,  where  the  evi- 
dence is  of  such  uncertain  character  as  to  fur- 
nish no  basis  for  fixing  the  amount 

8.  APPEAL  AND  ERROR  «J=»1116— RENTS  AC- 
CRUING AFTER  TRIAL  OF  SUIT  TO  SET  ASIDE 
EXECUTION  SALE  CANNOT  BE  AWARDED  BY 
APPELLATE  COURT. 

Rents  accruing  after  trial  of  a  suit  to  set 
aside  an  execution  sale,  which  was  set  aside  on 
appeal,  must  be  demanded  in  a  separate  suit  and 
cannot  be  awarded  by  the  appellate  court. 

9.  Execution  *=»256(1)  —  In  suit  to  bet 
aside  sale,  court  mat  bequibe  sheriff  to 
pat  monet  into  court. 

In  a  suit  to  set  aside  an  execution  sale,  the 
court  could  have  required  the  sheriff  to  pay  the 
money  collected  by  him  under  execution  into 
the  registry  of  the  court 

10.  Judgment  <8=»243— Cannot  be  bendebbd 
against  sheriff  where  he  ib  not  pabxt. 

In  a  suit  to  set  aside  an  execution  sale, 
judgment  could  not  be  rendered  requiring  the 
sheriff  to  repay  the  money  in  his  hands  to  the 
execution  debtor,  where  he  was  not  a  party  to 
the  suit 

Appeal  from  District  Court,  Victoria  Coun- 
ty ;    John  M.  Green.  Judge. 

Suit  by  P.  F.  Wagner  and  wife  against  L. 
O.  Hudler,  In  which  Miss  M.  E.  Cooley  Inter- 
vened. From  a  judgment  In  favor  of  defend- 
ant, plaintiffs  and  the  Intervener  appeal. 
Reversed  and  rendered. 

C.  C.  Carsner,  J.  I*  Dupree,  and  Fly  & 
Ragsdale,  all  of  Victoria,  for  appellants. 

R.  L..  Daniel  and  J.  J.  Woodhouse,  both  of 
Victoria,  for  appellee. 

MOURSUND,  J.  P.  F.  Wagner  and  wife 
sued  L.  O.  Hudler,  seeking  to  set  aside  a 
sheriffs  sale  and  cancel  a  deed  made  pursu- 
ant to  such  sale.  They  were  the  owners  of 
the  property  sold.  Miss  M.  E.  Cooley,  who 
owned  the  judgment  upon  which  the  order  of 
sale  Issued,  intervened,  and  also  sought  to  set 
aside  such  sale  and  deed.  Irregularities  in 
the  order  of  sale,  coupled  with  gross  inade- 
quacy of  price,  and  other  matters  and  things, 
were  relied  upon,  all  of  which  will  be  suffi- 
ciently disclosed  In  the  findings  of  fact  and 
In  our  discussion  of  the  assignments  of  error. 
From  a  judgment  In  favor  of  defendant, 
plaintiffs  and  intervener  appealed. 

In  stating  the  facts  found  by  the  trial 
court,  we  will  copy  most  of  the  findings ;  but 
those  relating  to  value  contain  unnecessary 
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matter,  and  only  the  material  portions  there-  r  amount  of  his  bid  to  the  sheriff,  and  received 


of  will  be  copied. 

"Findings  of 'Fact. 

"(1)  Miss  M.  E.  Cooley,  intervener,  owned  a 
judgment  against  defendants  P.  F.  Wagner  and 
■wife,  Leila  M.  Wagner.  This  judgment  had 
been  rendered  in  the  district  court  of  Victoria 
county  at  its  spring  term,  1910,  in  the  snit  of 
Joseph  Fagan  v.  P.  F.  Wagner,  Leila  M.  Wag- 
ner, and  W.  V.  Nothnagel,  and  foreclosed  a 
mortgage  lien  in  said  Pagan's  favor  on  lot  Mo. 
4,  in  block  No.  208,  in  the  city  of  Victoria. 

"(2)  The  said  judgment  was  for  $2,539.50  and 
was  reduced  by  payment  to  $2,300,  when  on 
June  8,  1910,  it  then  amounting  to  $2,300,  same 
waa  transferred  by  written  transfer,  for  value, 
to  the  present  intervener  by  said  Fagan.  The 
costs  In  said  suit,  amounting  to  $13.80,  were 
paid  by  said  Wagner  at  the  time  of  said  trans- 
fer from  Fagan  to  Miss  Cooley.  Said  transfer 
was  duly  noted  on  the  margin  of  the  court 
minutes  where  said  judgment  was  recorded. 

"(3)  In  the  year  1914  said  Fagan  died. 

"(4)  On  January  13,  1919,  said  judgment  for 
$2,300  was  a  live,  valid,  and  subsisting  judg- 
ment, and  on  said  date  the  present  intervener 
had,  through  her  attorney,  an  order  of  sale  is- 
sued thereon.  No  affidavit  of  the  death  of  said 
Fagan  was  filed.  The  order  of  sale  was  issued 
in  the  name  of  Fagan  and  for  the  original 
amount  of  said  judgment,  $2,639.60,  and  for 
the  costs  of  suit,  which  'had  been  paid  by  the 
Wagners.  Intervener's  attorney  was  at  said 
time  suffering  from  weakened  eyesight  produced 
by  influensa  which  he  mentioned  to  the  district 
clerk  at  the  time  the  clerk  was  issuing  said 
order  of  sale. 

"(5)  Intervener's  attorney  delivered  said  order 
of  sale  to  the  sheriff  of  Victoria  county,  and  the 
sheriff  made  the  levy.  Said  attorney  prepared 
and  had  sent  out  the  notices  as  required  by  law 
and  notices  were  posted.  About  four  or  five 
days  before  the  day  of  Bale,  intervener's  attor- 
ney told  the  sheriff  that  said  sale  would  come 
off  and  that  he,  said  attorney,  would  be  present. 

"(6)  On  February  4,  1919,  the  day  of  sale, 
at  about  9:30  o'clock  a.  m.,  P.  F.  Wagner  ap- 
peared at  the  sheriff's  office,  called  the  sheriff 
out  into  the  hall,  and  told  him  that  he  had  an 
order  stopping  the  sale,  at  the  same  time  ex- 
hibiting to  him  the  note  in  evidence  from  Miss 
Cooley.  The  sheriff  told  him  that  said  sale  could 
only  be  stopped  by  Mr.  Carsner,  attorney  for 
Miss  Cooley,  and  told  him  to  so  tell  Mr.  Cars- 
ner ;  that  if  he  did  not  receive  notice  from  Mr. 
Carsner  to  stop  the  sale  it  would  take  place  at 
11  o'clock  that  morning,  and  told  him  to  so  tell 
Mr.  Carsner.  Wagner  went  immediately  to 
earner's  office,  but  did  not  tell  said  Carsner 
what  the  sheriff  had  said. 

"(7)  A  few  minutes  after  11  o'clock  a.  m.,  on 
February  4,  1919,  the  sheriff  sold  said  property 
as  commanded  to  do  by  said  order  of  sale.  At 
said  sale  there  were  four  bids,  and  the  property 
was  struck  off  to  I>.  O.  Hudlcr,  the  defendant, 
for  $626.  At  said  sale  there  were  present,  be- 
sides defendant,  I*  O.  Hudler,  Hunt  Stoner, 
Frank  Polka,  John  Thomas,  E.  W.  Klein,  Dr. 
Franks,  D.  C.  Holzbeuser,  and  possibly  one  or 
two  others.  Just  before  the  sole  was  closed,  S. 
M.  Bailey  arrived.  He  had  time  to  bid  on  said 
property  after  he  got  there.     Hudler  paid  the 


deed  from  the  sheriff.  At  no  time  prior  to  said 
sale  did  the  sheriff  receive  notice  from  inter- 
vener or  her  attorney  not  to  have  said  sale, 
or  to  delay  or  postpone  same.  It  rained  al- 
most continuously  on  said  morning,  and  espe- 
cially hard  about  11  o'clock.  During  the  morn- 
ing of  the  day  on  which  said  sheriffs  sale  waa 
made,  the  sheriff  remained  in  his  office  at  the 
courthouse  from  about  9:30  o'clock  a.  m.  until 
the  time  said  sale  was  made,  and  Mr.  C.  C. 
Carsner,  attorney  for  intervener,  was  in  his 
office,  in  Victoria,  transacting  business  from 
about  10  o'clock  a.  m.  until  after  11  a.  m.  on 
said  date.  There  were  telephone  connections 
in  operation  during  said  morning  between  the 
office  of  the  sheriff  and  the  office  of  the  attorney 
for  intervener. 

"(8)  There  had  been  no  agreement  or  under- 
standing between  the  sheriff  and  defendant  I* 
O.  Hudler  with  reference  to  the  latter  bidding 
on  said  property.  Neither  the  sheriff  nor  any 
one  else  knew  that  Hudler  intended  to  bid  on 
the  property  before  the  sale.    •    *    • 

"(10)  I  find  that  the  reasonable  market  value 
of  said  property  on  February  4,  1919,  was  about 
$3,000.  •  *  *  At  the  time  of  the  sale  there 
was  due  as  delinquent  State,  county,  and  city 
taxes  on  said  property  about  $264.  The  Wag- 
ners had  been  sued  on  two  or  more  occasions  for 
delinquent  taxes,  and  Hudler,  the  purchaser, 
knew  of  this,  and  knew  there  were  back  taxes 
against  said  property.  He  thought  at  the  time 
of  his  purchase  that  the  amount  of  back  taxes 
was  greater  than  it  was." 

The  court's  conclusion  of  law  is  as  follows: 

"Considering  the  character  and  condition  Of 
the  property,  and  the  tax  liens  on  same,  I  find 
that  the  price  paid  is  not  so  inadequate  as 
to  justify  a  court  in  setting  aside  said  sale. 
There  were  no  irregularities  about  said  sale  that 
tend  to  make  some  void  or  voidable ;  and  judg- 
ment is  rendered  that  plaintiff  and  intervener 
take  nothing,  and  that  defendant  go  hence  with- 
out day  and  recover  his  costs." 

[1, 2]  It  appears  Fagan,  the  plaintiff  in  the 
judgment,  was  dead;  that  the  judgment  was 
owned  by  Miss  Copley,  and  this  was  disclosed 
by  notation  on  the  margin  thereof  referring 
to  written  transfer;  that  the  judgment  had 
been  reduced  to  $2,300  and  the  costs  paid, 
but,  notwithstanding  this,  the  order  of  sale 
was  Issued  In  the  name  of  Fagan,  and  was 
for  the  full  amount  of  the  judgment,  $2,539.- 
60,  and  for  costs  of  suit,  $13.80.  It  did  not 
mention  Miss  Cooley,  and  required  the  officer 
to  collect  $2,539.50,  together  with  interest 
thereon  from  May  27,  1910,  at  the  rate  of  8 
per  cent,  per  annum,  and  said  costs  of  suit. 
The  amount  was  excessive  to  the  extent  of 
$230.50  and  interest  thereon  for  nearly  nine 
years  at  8  per  cent,  per  annum,  and  to  the 
extent  of  certain  costs.  The  price  obtained  at 
the  sale  was  grossly  inadequate,  for  the  court 
found  the  premises  were  worth  $3,000,  and 
that  the  taxes  against  same  amounted  to 
$264,  leaving  the  net  value  $2,736.  while 
Hudler  bid  only  $025.    The  fact  that  Hud- 
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ler  thought  the  back  taxes  amounted  to 
more  than  they  did  cannot  affect  the  Issue 
whether  In  fact  the  property  was  sacrificed 
for  an  Inadequate  sum.  The  irregularities 
above  detailed  were  such  as  are  calculated  to 
keep  prudent  persons  from  bidding  and  to 
prevent  the  property  from  bringing  some- 
thing like  Its  reasonable  value.  These  irreg- 
ularities are  not  attributable  to  defendants 
In  execution.  The  price  obtained  was  grossly 
Inadequate  under  the  finding  by  the  court, 
which,  in  view  of  all  the  testimony,  was  very 
favorable  to  defendant.  The  defects  and  ir- 
regularities found  in  the  process  under  con- 
sideration, coupled  with  gross  Inadequacy 
of  price,  are  such  as  to  require  that  the  sale 
be  set  aside  at  the  suit  of  the  owners  of  the 
property,  In  the  absence  of  conduct  on  their 
part  which  would  be  sufficient  to  estop  them 
from  attacking  the  sale.  Irvin  v.  Ferguson, 
83  Tex.  491, 18  S.  W.  820;  Gunter  v.  Cobb,  82 
Tex.  606,  17  S.  W.  848;  White  T.  Taylor,  46 
Tex.  Civ.  App.  471, 102  S.  W.  747;  Graham  v. 
Cansler,  191  S.  W.  856;  Moore  v.  MlUer,  155 
S.  W.  575. 

We  therefore  hold  that  the  conclusion  of 
law  filed  by  the  trial  court  is  erroneous. 

[3]  Appellee  seeks  to  justify  the  judgment 
on  grounds  not  relied  on  by  the  trial  court. 
He  asserts  that  the  act  of  Wagner  in  fall- 
ing to  notify  Carsner,  the  attorney  of  the 
owner  of  the  Judgment,  that  the  sheriff  in- 
tended to  sell  the  property  at  11  o'clock,  was 
such  an  act  of  negligence  as  would  estop  him 
from  attacking  the  sale.  The  court  did  not 
so  find  as  a  matter  of  fact,  nor  base  his  judg- 
ment on  the  law  of  estoppel.  Nor  could  any 
act  of  Wagner's  affect  the  rights  of  Mrs. 
Wagner,  who  is  not  shown  to  have  had  any 
notice  of  the  sheriff's  statement  or  to  have 
participated  in  any  supposed  negligence. 
The  property  was  the  homestead,  and  In  fact 
Mrs.  Wagner  testified  it  was  owned  by  her 
and  not  by  Wagner.  It  is  true  that  the  exe- 
cution failed  to  mention  her  as  one  of  the 
parties  to  the  suit,  although  this  is  required 
by  article  3729,  K.  S.  1911,  as  well  as  a  cor- 
rect statement  of  the  amount  due;  but  the 
sheriff  gave  her  notice  and  by  bis  deed  under- 
took to  convey  her  right,  title,  and  Interest  in 
the  land. 

We  conclude  that  Wagner  and  wife  were 
entitled  to  have  the  sale  set  aside. 

[4]  We  will  now  consider  the  case  made  by 
the  owner  of  the  Judgment.  Her  attorney 
had  stated  to  the  sheriff  a  few  days  before 
the  sale  that  it  would  come  off  and  he  would 
be  present.  On  the  morning  of  the  day  set 
for  the  sale,  it  rained  almost  continuously 
during  the  morning  and  especially  hard  about 
11  o'clock.  The  sheriff  knew  that  an  effort 
was  being  made  to  settle  the  case.  Without 
ascertaining  why  the  attorney  failed  to  ap- 
pear, he  sold  the  property  Just  a  few  minutes 
after  11  o'clock,  at  a  time  when  It  was  rain- 


ing bard.  The  attorney  was  busy  In  his  office 
trying  to  reach  a  settlement  with  Wagner, 
and  had  no  notice  of  the  statement  by  the 
sheriff  to  Wagner  that  he  would  sell  at  11 
o'clock.  When  a  settlement  had  been  agreed 
on  which  was  shortly  after  11  o'clock,  and 
Wagner  had  gone  to  the  bank  for  the  money, 
the  attorney  telephoned  the  sheriff  and  learn- 
ed that  the  sale  had  taken  place.  The  pur- 
chaser had  not  paid  the  money  nor  had  a 
deed  been  made.  The  attorney  protested  to 
the  sheriff  and  the  purchaser.  Afterwards, 
the  money  was  paid  and  a  deed  executed. 
The  money  remained  in  the  hands  of  the 
sheriff.  The  sheriff  could  have  telephoned 
the  attorney  and  ascertained  what  prospect- 
there  was  of  the  settlement  being  effected, 
but  instead  of  doing  so  he  sold  the  property 
during  a  heavy  rain  in  the  absence  of  the  at- 
torney and  the  Wagners. 

[f ,  I]  The  court  did  not  find  on  the  Issue 
made  by  the  testimony  of  the  attorney  and  the 
sheriff  with  reference  to  whether  or  not  the 
attorney  said  he  intended  to  bid  on  the  prop- 
erty, nor  does  it  appear  that  he  was  request- 
ed to  make  an  additional  finding  on  the  point. 
This,  however,  is  regarded  by  us  as  immate- 
rial, for  the  reason  that  the  sheriff  must 
have  known  that  the  purpose  for  which  the 
attorney  desired  to  be  present  was  to  pro- 
tect his  client's  interests,  which  could  only 
be  accomplished  by  bidding  on  the  property. 
The  fact  that  the  sheriff  had  stated  to  Wag- 
ner bis  intention  of  selling  at  11  o'clock  did 
not  Impose  upon  him  any  duty  to  do  so.  Be- 
sides, if  notice  has  been  given  that  a  sale  is 
to  be  at  11,  it  may  be  made  any  time  between 
11  and  12.  Freeman  on  Executions,  |  287. 
We  are  unable  to  reconcile  the  sheriff's  ac- 
tions with  our  conception  of  his  duty  under 
the  circumstances,  it  being  well  established 
that  he  is  merely  the  agent  of  the  creditor 
and  debtor,  and  that  it  is  his  duty  to  secure 
the  best  results  for  both.  He  acted  in  an 
arbitrary  and  harsh  manner,  and  without 
regard  for  whether  the  property  would  be 
sacrificed  or  not. 

Under  the  circumstances,  the  court  should 
have  held   that  Miss   Cooley   had  sufficient 
grounds  to  entitle  her  to  set  aside  the  sale. 
The  appellee  relies  strongly  upon  the  case 
of  South  Texas  Lumber  Co.  v.  Burleson,  178 
S.  W.  961.    It  wiU  be  noticed  that  the  opinion 
does  not  disclose  the  nature  of  the  irregulari- 
ties relied  upon.     The  statements  made  by 
the  court  must  have  been  made  with  refer- 
ence to  irregularities  which  were  not  calcu- 
lated to  prevent  the  property  from  bringing 
something  like  Its  reasonable  value,  for  if 
taken   literally  it  is  not  supported  by   the 
i  cases  of  Pearson  v.  Flanagan,  52  Tex.  280, 
land  First  Nat.  Bank  v.  Land  Co.,  60  Tex. 
I  Civ.  App.  315,  128  S.  W.  436,  cited  In  support 
|  thereof,  nor  by  the  other  cases  cited,  for  they 
|  Involved   collateral  attacks   upon  execution 
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sales,  and  wbat  was  said  therein  had  refer- 
ence to  the  question  whether  the  Irregular- 
ities made  the  writ  Told,  and  not  whether 
they  were  sufficient  to  require  that  the  sale 
be  set  aside  upon  direct  attack.  See  Collins 
▼.  Bines,  100  Tex.  304,  99  S.  W.  400,  for  dis- 
cussion of  this  point.  Appellee  also  relies 
upon  said  case  of  South  Texas  Lumber  Co.  v. 
Burleson,  178  S.  W.  961,  for  the  purpose  of 
showing  that  the  facts  of  this  case  do  not 
authorize  relief  at  the  instance  of  the  judg- 
ment creditor.  We  regard  the  facts  of  this 
case  as  much  stronger  than  those  stated  in 
the  opinion  in  that  case. 

The  contentions  presented  by  the  eleventh, 
thirteenth,  and  fourteenth  assignments  can- 
not be  sustained. 

The  Judgment  is  reversed,  and  Judgment 
rendered  setting  aside  the  sale  to  appellee 
and  canceling  the  deed  made  him  by  the 
sheriff ;  that  appellant  Wagner  and  wife  have 
their  writ  of  possession  for  the  premises 
described  in  their  petition.  It  is  further  ad- 
judged that  appellee  do  have  and  recover  of 
appellants  the  sum  of  $025.  The  costs  in  the 
trial  court  and  of  the  appeal  will  be  assessed 
against  appellee. 

On  Motion  for  Rehearing. 

[7,  •]  Appellants  have  filed  a  motion  for 
rehearing  and  to  reform  the  judgment.  We 
are  requested  to  award  a  recovery  of  rents 
for  the  time  intervening  between  the  date 
Hudler  took  possession  and  the  date  of  the 
trial.  The  trial  court  made  no  finding  on  the 
point,  and  we  regarded  the  evidence  as  of 
such  uncertain  character  as  to  furnish  no 
basis  for  fixing  the  amount  of  rents,  and 
therefore  refused  to  allow  same.  Being  still 
of  the  same  opinion,  the  judgment  will  be  re- 


formed so  as  to  expressly  provide  that  appel- 
lants Wagner  take  nothing  by  their  plea  for 
rents  for  the  period  mentioned.  The  rents 
accruing  after  the  trial  must  be  demanded,  of 
course,  in  a  separate  suit. 

[1,10]  We  are  also  requested  to  adjudge 
that  the  sheriff  repay  to  Hudler  the  money 
in  his  hands,  and  to  eliminate  from'  our  Judg- 
ment the  award  in  favor  of  Hudler  against 
appellants  at  the  sum  of  $625.  In  this  con- 
nection, our  attention  has  been  called  to  the 
fact  that  the  appellants  paid  the  sum  of  $625 
into  the  registry  of  the  court,  thus  making 
good  their  tender.  The  money  in  the  hands 
of  the  sheriff  should  have  been  paid  Into  the 
registry  of  the  court  to  await  the  result  of 
the  trial.  As  an  officer  of  the  court  was  hold- 
ing money  collected  under  process  of  the 
court,  the  court  upon  motion  would  have  been 
authorized  to  require  that  such  money  be 
paid  into  the  registry  of  the  court.  This  was 
not  done.  The  sheriff  not  being  a  party  to 
this  suit,  no  judgment  can  be  rendered  by  this 
court  against  him.  We  therefore  conclude 
that  the  judgment  should  be  reformed  to  this 
extent,  that  it  shall  provide  that,  If  the 
money  in  the  hands,  of  the  sheriff  is  repaid 
by  him  to  Hudler,  such  payment  shall  operate 
as  a  satisfaction,  to*  that  extent  of  the  judg- 
ment herein  rendered  by  this  court  in  favor 
of  Hudler  against  appellants,  and  the  judg- 
ment is  further  amended  as  to  provide  that, 
upon  the  satisfaction  of  said  judgment  be- 
ing duly  shown,  the  clerk  of  the  court  is  au- 
thorized to  repay  to  appellants  the  money 
paid  by  them  into  the  registry  of  the  court. 

These  changes,  not  being  those  requested 
in  the  motion,  will  be  made  upon  motion  of 
the  court,  and  said  motion  of  appellants  will 
be  overruled. 
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WARREN  eta!  v.  JOHNSON  etal.   (No.  7768.) 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 

Not.  20,  1919.    Rehearing  Denied. 

Dec.  18,  1919.) 

1.  Chattel  mortoageb  <8=113 — Mortgage  to 
indemnify  subett  construed  to  authob- 
izb  sale  onlt  in  case  of  judgment  not 
appealed  from. 

A  chattel  mortgage,  executed  to  indemnify 
a  surety  on  a  claimant's  bond  authorizing  the 
trustee  to  take  possession  and  sell  the  property 
If  judgment  should  be  rendered  against  the 
mortgagor  and  he  should  not  appeal,  and  pro- 
Tiding,  in  case  of  an  appeal  the  mortgage  should 
remain  in  force,  and  if  judgment  should  be  ren- 
dered against  the  surety  the  same  remedy 
should  apply,  and  providing  that  the  surety's 
remedies  and  rights  should  be  fully  matured 
without  it  being  required  to  first  pay  any  judg- 
ment, costs,  and  expenses,  did  not  authorize  a 
seizure  and  sale  in  case  of  a  judgment  against 
the  claimant  from  which  he  appealed. 

2.  Chattel  iiobtaoaoes  <$=>113— Mortgage, 
authorizing  bale  in  case  of  judgment 
unless  "appeal"  was  taken,  included 
wbit  of  ebbob. 

.  A  chattel  mortgage  to  indemnify  the  surety 
on  a  claimant's  bond,  authorizing  a  sale  of  the 
property  if  judgment  was  rendered  against  the 
mortgagor  and  no  appeal  taken,  used  the  word 
"appeal"  as  meaning  a  taking  of  the  case  to 
a  higher  court  by  any  authorized  method,  in- 
cluding a  writ  of  error. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Appeal.] 

Appeal  from  District  Court,  Harris  Coun- 
ty;  Hugh  M.  Potter,  Special  Judge. 

Suit  by  Mrs.  J.  B.  Warren  and  husband 
against  S.  Johnson  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeal.  He- 
versed  and  remanded. 

A.  C.  Tan  Velzer,  of  Houston,  for  appel- 
lants. 

A.  B.  Wilson  and  B.  T.  Chew,  both  of  Hous- 
ton, for  appellees. 

PLEASANTS,  C.  J.  This  suit  was  brought 
by  Mrs.  J.  B.  Warren,  joined  by  her  hus- 
band, against  Lion  Bonding  &  Surety  Com- 
pany, J.  A.  Allen,  R  E.  Uoree,  A.  B.  Wilson, 
A.  O.  Blackwell,  John  Boone,  George  Khul- 
man,  Sid  Westheimer,  and  Ludwick  Scharck, 
to  recover  damages  for  the  alleged  wrong- 
ful conversion  by  defendants  of  an  automo- 
bile belonging  to  plaintiff,  Mrs.  Warren. 

The  petition  alleges  that  in  a  suit  brought 
by  the  Atlas  Construction  Company  on  April 
2, 1915,  against  one  Steve  Johnson,  an  attach- 
ment sued  out  by  the  plaintiff  in  said  suit 
was  levied  upon  the  automobile  in  question 
as  the  property  of  the  defendant  Johnson,  and 
that  thereafter,  on  May  5, 1915,  J.  B.  Warren 
filed  a  claimant's  oath  and  bond  for  trial  of 


the  right  of  property  In  said  automobile,  the 
Lion  Bonding  &  Surety  Company  being  the 
surety  upon  said  bond;  that  on  November 
24,  1915,  the  Atlas  Construction  Company  re- 
covered judgment  in  the  suit  against  John- 
son, with  foreclosure  of  its  attachment  lien, 
and  also  recovered  judgment  in  the  trial  of 
the  right  of  property  proceedings  against  J. 
B.  Warren  and  the  Lion  Bonding  &  Surety 
Company,  the  surety  on  his  claimant's  bond, 
for  the  sum  of  $550  and  all  costs  of  said  pro- 
ceedings. 

It  is  further  alleged  that  before  the  judg- 
ments in  the  suits  before  mentioned  were 
rendered,  the  matter  in  controversy  between 
the  Atlas  Construction  Company  and  the 
said  defendant  Johnson  had  been  fully  set- 
tled, and  Johnson  released  from  ail  claims 
and  demands  by  said  company,  and  that  the 
purpose  and  object  of  the  parties  (defend- 
ants here)  in  continuing  the  prosecution  of 
said  suits  and  obtaining  judgments  therein 
"was  not  to  reach  the  said  Johnson,  but  to 
proceed  against  and  reach  the  said  Warren, 
and  to  convert  the  said  automobile  to  the  use 
of  the  defendants  herein,  their  agents  and  at- 
torneys, by  taking  'snap*  judgments." 

The  petition  contains  allegations  of  fraud 
nnd  willful  wrong  on  the  part  of  the  defend- 
ants, which  for  the  purposes  of  this  opinion 
it  is  unnecessary  to  set  out 

It  is  also  alleged  that  plaintiff  Mrs.  Warren 
purchased  the  automobile  from  her  husband 
on  June  20,  1915.  The  judgment  against 
Warren  and  the  Lion  Bonding  &  Surety  Com- 
pany, the  surety  on  his  claimant's  bond,  was 
brought  to  this  court  for  review  by  writ  of 
error,  and  was  set  aside  by  the  Judgment  of 
this  court  No  execution  was  levied  upon 
the  judgment,  the  only  execution  issued  hav- 
ing been  returned  "unsatisfied  by  order  of 
the  plaintiff."  The  Lion  Bonding  &  Surety 
Company  did  not  pay  the  judgment  rendered 
against  it  as  surety  on  the  claimant's  bond, 
or  any  part  of  it  After  this  judgment  was 
rendered  against  it  and  before  the  writ  of 
error  was  sued  out  therefrom  by  Warren,  it 
brought  suit  by  its  trustee,  Allen,  against 
Warren,  and  sued  out  an  attachment  which 
was  levied  upon  the  car.  This  attachment 
was  quashed.  Thereafter  It  sued  out  two 
writs  of  sequestration  in  said  suit  both  of 
which  were  also  quashed,  after  which  It  dis- 
missed its  suit. 

The  defendant  Boon*,  who  in  his  official 
capacity  as  constable  held  possession  of  said 
car  under  said  writs  of  attachment  and  se- 
questration, refused  upon  the  quashing  of 
the  writs  and  the  dismissal  of  the  suit  to  de- 
liver the  car  to  plaintiff  Warren,  but  deliver- 
ed It  to  the  Lion  Bonding  &  Surety  Company 
upon  its  execution  and  delivery  to  him  of  a 
bond  of  indemnity.  Having  obtained  posses- 
sion of  the  car  in  this  manner,  said  company 


<jS=>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Index* 
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sold  it  for  $100,  and  appropriated  the  pro- 
ceeds to  the  payment  of  costs  and  attorney's 
fees  Incurred  In  the  litigation  before  men- 
tioned. 

Plaintiffs  In  this  suit  alleged  that  the  value 
of  the  car  was  $300.  In  addition  to  this 
value  they  claim  actnal  damages  in  the  sum 
of  $3,600  as  the  value  of  the  use  of  the  car, 
and  exemplary  damages  in  the  sum  of  $5,000. 
They  also  claim  $500  as  attorney's  fees. 

The  defendants  answered  by  general  and 
special  exceptions  and  general. denial,  and 
further  defended  upon  the  ground  that  the 
Lion  Bonding  &  Surety  Company  was  ex- 
pressly authorized  by  the  terms  of  a  chattel 
mortgage  executed  and  delivered  by  Warren 
to  J.  A.  Allen,  trustee,  to  Indemnify  said 
company,  as  bis  surety  upon  bis  claimant's 
bond,  "to  take  possession  of  the  automobile 
and  sell  it  at  public  or  private  sale  and  apply 
the  proceeds  to  the  payment  of  any  court 
costs,  expenses,  and  attorney's  fees  for  which 
Lion  Bonding  &  Surety  Company  was  liable, 
whether  paid  or  not,  and  authorized  the  sale 
of  the  automobile  and  application  of  pro- 
ceeds without  payment  In  advance  by  Lion 
Bonding  &  Surety  Company  of  any  court 
costs,  expenses,  and  attorney's  fees,  which 
such  court  costB,  expenses,  and  attorney's 
fees  had  been  Incurred  by  Lion  Bonding  &. 
Surety  Company,  or  for  which  it  was  liable; 
that  said  automobile  was  ■  sold  under  the 
terms  of  said  chattel  mortgage  for  $100,  and 
the  proceeds  applied  to  the  payment  of  court 
costs,  attorney's  fees,  and  expenses,  leaving 
a  balance  due  defendant  surety  company  of 
$150." 

The  trial  court  held  that  the  surety  com- 
pany had  the  right  to  take  possession  of  the 
car  under  the  terms  of  the  application  for 
the  bond  and  the  Indemnity  contract  and  sell 
it,  applying  the  proceeds  to  court  costs,  at- 
torney's fees,  storage,  etc.,  incurred  by  It  for 
Its  protection,  and  the  court  Instructed  the 
Jury  to  return  a  verdict  for  defendants.  Un- 
der appropriate  assignments  of  error  appel- 
lant assails  this  ruling  of  the  trial  court 

The  application  made  by  Warren  to  Lion 
Bonding  &  Surety  Company  to  execute  as 
surety  his  claimant's  bond  contains  the  fol- 
lowing provision: 

"The  indemnitor  will  perform  all  conditions 
of  said  bond  on  the  part  of  the  indemnitor  to 
be  performed  and  will  at  all  times  indemnify 
and  keep  indemnified  the  surety  and  hold  and 
save  it  harmless  from  any  and  all  damages, 
loss,  costs,  charges  and  expenses  of  any  kind  or 
nature  whatsoever  which  it  may  at  any  time 
sustain  or  incur  by  reason  of  its  suretyship, 
and  will  pay  over  to  the  surety,  its  successors 
or  assigns,  all  sums  of  money  which  may  be 
paid  by  or  for  the  surety  or  which  it  may  be- 
come liable  to  pay  by  reason  of  such  suretyship. 
Council  and  attorney's  fees,  whether  incurred 
under  retainer  or  salary,  or  any  other  expense 
incurred  by  the  surety  at  any  time,  in  any  liti- 
gation,  investigation,    collection    of    premiums 


due  on  this  bond  or  in  seeking  its  discharge  m 
surety  shall  be  deemed  a  proper  charge  or 
expense  within  the  meaning  of  the  preceding 
sentence,  and  the  surety  is  hereby  authorized 
to  prove  such  costs  or  expenses  in  any  action 
or  proceeding  against  the  indemnitor,  and  in- 
clude the  same  in  any  judgment  or  decree, 
which  may  be  recovered  against  said  indemni- 
tor, and  the  company  may  bring  as  many 
actions  hereupon  as  there  are  defendants,  the 
recovery  of  each  judgment  not  to,  be  a  bar  to 
the  recovery  of  any  other  judgment.  That  in 
any  accounting  which  may  be  had  between  the 
indemnitor  and  the  surety,  the  surety  shall  be 
entitled  to  credit  for  any  and  all  disbursements 
in  and  about  matters  herein  contemplated  made 
by  it. 

"That  the  surety  shall  at  its  option  have  and 
may  exercise  in  the  indemnitor's  name  or  other- 
wise, any  and  all  rights  and  privileges  which 
the  indemnitor  has  or  may  have  in  the  premises. 

"That  the  indemnitor  hereby  further  agrees 
if  any  suit  is  brought  on  the  bond  herein  ap- 
plied for,  to  permit  said  company  to  employ  its 
own  counsel  or  attorney  to  defend  such  suit 
and  to  repay  to  said  company  the  fee  of  said 
counsel  or  attorney  and  all  other  costs  ana 
expenses  to  which  said  company  may  be  put 
in  defense  of  said  suit." 

The  conditions  of  the  chattel  mortgage  ex- 
ecuted by  Warren  for  the  purpose  of  Indem- 
nifying bis  surety  are  as  follows: 

"In  the  event  judgment  should  be  rendered 
against  me  in  the  above  numbered  and  entitled 
cause  upon  said  claimant's  bond,  in  said  court, 
and  I  should  not  appeal  said  cause  within  the 
time  allowed  by  the  statutes  of  the  state  of 
Texas,  now  in  force,  then  the  said  J.  A.  Allen, 
or  his  successors  hereinafter  named,  is  hereby 
authorized  and  directed  to  get  possession  of 
said  above-described  property,  and  sell  the 
same  at  either  public  or  private  sale  and  apply 
the  proceeds  to  the  payment  of  any  judgment 
that  may  be  rendered  against  me  in  the  above 
numbered  and  entitled  cause,  upon  said  claim- 
ant's bond,  and  any  and  all  costs  of  court  and 
attorney's  fees  which  may  be  incurred  by  the. 
said  J.  A.  Allen  or  his  successors  in  taking 
possession  of  and  selling  said  automobile  and 
applying  the  proceeds  to  the  payment  of  said 
judgment;  and  in  the  event  said  automobile 
shall  not  bring  sufficient  money  to  pay  off  said 
judgment,  interests,  costs  and  attorney's  fees, 
and  any  and  all  other  expenses  incurred  by  the 
said  J.  A.  Allen,  or  his  successors,  I  hereby 
agree  and  obligate  myself  to  pay  any  balance. 

"In  the  event  I  shall  appeal  from  the  decision 
of  the  court  upon  the  trial  of  the  above  num- 
bered and  entitled  cause,  this  chattel  mortgage 
shall  remain  in  full  force  and  effect,  and  in  the 
event  any  judgment  shall  be  rendered  against 
Lion  Bonding  &  Surety  Company  upon  the 
claimant's  bond  by  the  Court  of  Civil  Appeals 
or  Supreme  Court,  the  remedy  as  herein  pro- ' 
vided  in  the  foregoing  paragraph  shall  apply. 

"It  is  hereby  stipulated  and  agreed  that  said 
above-described  property  may  be  sold  to  pay 
any  judgment,  interest,  court  costs  and  attor- 
ney's fees  and  other  expenses,  without  Lion 
Bonding  &  Surety  Company  first  having  paid 
the  same,  it  being  hereby  expressly  under- 
stood and  agreed  that  the  remedies  and  rights 
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of  Lion  Bonding  &  Surety  Company  shall  be 
deemed  fully  matured,  and  ita  right  of  action 
shall  not  depend  upon  the  payment  of  it  of  any 
sums  of  money  hereunder. 

"It  is  hereby  further  stipulated  and  agreed 
that  this  chattel  mortgage  together  with  my 
application  to  lion  Bonding  &  Surety  Company 
for  the  claimant's  bond,  upon  which  Lion  Bond- 
ing &  Surety  Company  is  surety,  shall  be  and 
form  one  contract  and  agreement,  and  that  all 
of  the  rights  and  remedies  provided  for  in  the 
application  shall  be  in  no  wise  impaired,  chang- 
ed, altered  or  varied  by  the  provisions  contain- 
ed in  this  chattel  mortgage,  unless  lion  Bond- 
ing &  Surety  Company  shall  elect  to  pursue 
the  remedies  herein  prescribed  and  given  it  in 
lieu  of  any  remedies  and  rights  given  it  in  said 
application,  and  that  the  lion  Bonding  &  Sure- 
ty Company  may  adopt  any  remedies  herein 
given  or  contained  in  the  application  as  to  it 
may  seem  most  suitable  and  adaptable  to  the 
preservation  and  securing  of  its  rights  and 
remedies  to  save  it  from  any  loss,  damage, 
court  costs,  expenses  or  Injury." 

[1]  We  cannot  agree  with  the  trial  court  In 
the  construction  placed  by  it  upon  the  con- 
tract of  Indemnity.  The  authority  given  the 
trustee  to  take  possession  of  the  automobile 
and  sell  It  for  the  purpose  of  Indemnifying 
the  Lion  Bonding  &  Surety  Company  Is  given 
only  in  event  Judgment  should  be  rendered 
against  the  claimant  on  his  claimants  bond, 
and  he  should  fail  to  appeal  therefrom,  and 
this  limitation  upon  the  right  of  seizure  by 
the  trustee  Is  again  expressed  In  the  provi- 
sion of  the  contract  which  declares  that  In 
event  an  appeal  is  taken  the  mortgage  shall 
continue  in  full  force  and  effect  for  the  pro- 
tection of  the  surety  against  any  Judgment 
that  may  be  rendered  by  the  appellate  court 

There  Is  nothing  in  the  succeeding  clause 
of  the  contract,  which  authorizes  the  sale  of 
the  property  to  protect  the  surety  against 
liability  on  the  claimant's,  bond  and  the  costs 
,  and  expenses  Incurred  by  It  without  its  hav- 
ing first  paid  same,  which  In  any  way  affects 
the  -plain  provision  that  the  right  of  arbi- 
trary seizure  and  sale  can  only  be  exercised 
in  event  there  is  a  Judgment  against  the 
claimant  on  the  bond  and  no  appeal  is  taken 
therefrom. 

The  undisputed  evidence  shows  that  a  writ 
of  error  was  sued  out  by  appellant  from  such 
Judgment  within  the  time  allowed  by  law, 
and  that  the  judgment  was  reversed  by  the 
appellate  court 

[2]  The  only  question  we  think  that  could 
arise  upon  the  construction  of  this  contract 
Is  whether  in  the  clause  "appeal  said  cause 
within  the  time  allowed  by  the  statutes  now 
in  force,"  the  word  "appeal"  was  used  in  Its 
restricted  technical  sense,  and  does  not  in- 
clude taking  the  cause  to  a  higher  court  by 
writ  of  error.  In  Its  ordinary  sense  an  ap- 
peal of  a  case  means  taking  It  to  a  higher 
court  by  any  authorized  method.  Our  stat- 
utes give  the  right  of  appeal  by  wrif  of  error, 


and  also  by  the  more  direct  method  of  simply 
giving  notice  in  the  trial  court  and  filing  an 
appeal  bond  within  a  prescribed  time  there- 
after. Either  method  of  procedure  is  an  ap- 
peal of  the  cause.  Our  Supreme  Court  and 
appellate  courts  have  held  in  a  number  of 
cases  that  a  writ  of  error  is  but  one  of  the 
methods  of  appeal,  and  the  word  "appeal," 
when  used  In  our  statutes,  unless  by  the  con- 
text and  evident  purpose  and  Intent  of  the 
act  is  intended  as  designating  the  specific 
method  of  taking  a  case  from  a  lower  to  a 
higher  court  designated  In  the  statute  as  ap- 
pealing the  case,  Includes  the  method  of  ap- 
peal by  writ  of  error.  Luckett  v.  Townsend, 
3  Tex.  120,  49  Am.  Dec.  723;  Green  v.1  Mar- 
tin, 43  Tex.  6S3 ;  Magee  v.  Chadoin,  44  Tex. 
488;  Railway  Co.  v.  Lacy,  7  Tex.  Civ.  App. 
63,  26  S.  W.  413;  La.  &  Rio  Grande  Canal 
Co.  v.  Qulnn,  160  S.  W.  151;  TrammeU  v. 
Rosen,  166  S.  W.  618. 

We  think  the  word  "appeal"  In  this  con- 
tract means  only  the  taking  of  the  cause  to 
the  appellate  court  for  review  without  refer- 
ence to  the  method  by  which  the  appeal  Is 
taken. 

The  evidence  raised  the  issue  of  damage 
as  claimed  by  appellants,  and  the  case  should 
have  gone  to  the  Jury  under  proper  instruc- 
tions. 

It  follows  from  these  conclusions  that  the 
judgment  should  be  reversed  and  the  cause 
remanded ;  and  it  has  been  so  ordered. 

Reversed  and  remanded. 


WELDER  v.  SINTON   INDEPENDENT 
SCHOOL  DIST.     (No.  6286.) 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.    Dec.  81,  1910.     Rehearing  Denied 
Jan.  28,  1920.) 

1.  Officers  «j=»80— Citt  assessor  mat  be 
appointed  school  district  assessor. 

That  one  is  city  assessor  and  collector  when 
appointed  assessor  and  collector  for  a  school 
district  is  no  impediment  to  taking  the  district 
office,  though  because,  under  the  Constitution, 
two  offices  may  not  be  held,  acceptance  thereof 
may  vacate  the  city  office. 

2.  Schools  and  school  districts  «=»103(1)— 
One  mat  be  de  faoto  assessor  notwith- 
standing IRREGULAR  APPOINTMENT  AND  AB- 
SENCE OF  OATH  AND  BOND. 

Neither  informality  and  Irregularity  of  ap- 
pointment to  (he  office  of  assessor  and  col- 
lector of  school  district  by  the  board  author- 
ized to  choose  such  officer,  nor.  failure  of  the 
appointee  accepting  to  take  or  give  the  pre- 
scribed oath  or  bond,  prevents  him  being  a  de 
facto  officer;  one  being  such  where  he  enters 
into  possession  of  an  office  and  discharges  its 
functions,  under  color  of  title  or  authority, 
which  may  be  acquired  from  an  election  or  ap- 
pointment, however  irregular  or  informal. 
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3.  Taxation  «3=»482(4>— Ibregularity  in  AS- 
SESSMENT WAIVED  BT  MERE  OBJECTION  TO 
BAISE    BT    BOARD    OF   EQUALIZATION. 

Irregularities,  such  as  want  of  notice,  are 
waived  when,  on  notice,  the  property  owners 
appear  before  the  board  "of  equalization  and 
make  no  objection  to  the  assessment,  containing 
the  valuation  made  by  themselves  to  the  county 
assessor,  but 'only  to  the  proposed  raise  there- 
in by  auch  board. 

4.  Schools  and  school  districts  €=»103(1) 
— Not  governed  by  general  laws  fob  as- 
sessment AND   COLLECTION   OF  TAXES. 

Any  failure  of  Loc.  ft  Sp.  Laws  35th'  Leg. 
(1917)  c  37,  creating  the  Sinton  independent 
school  district,  to  prescribe  ways  and  means  for 
assessment  and  collection  of  taxes,  does  not 
require  the  general  laws  as  to  taxation  to  be 
consulted,  but  is  covered  by  section  30  of  the 
act  providing  that,  as  to  all  matters  not  pro- 
vided for  in  the  act,  the  board  of  trustees  shall 
"  sve  the  powers  conferred  on  independent  school 
■icts. 

6.  Schools  and  school  districts  «=»103(1) 
—  Raising   valuation   of  acreaqe   onlt 
not  discrimination. 
The  board  of  equalization  of  a  school  dis- 
trict are  not  guilty  of  discrimination   in  not 
raising  the  valuation  of  personal  property,  but 
only  that  of  all  the  acreage  property. 

6.  Schools  and  school  districts  €=»103(1) 
—Discrimination  bt  boabd  of  equaliza- 
tion NOT  EVINCED  BT  GENERAL  PLAN. 

Discrimination  in  raising  the  valuation  of 
the  lands  is  not  evinced  by  the  fact  that  the 
board  of  equalization  of  a  school  district  acted 
"under  a  deliberately  adopted  policy  and  con- 
certed scheme  or  plan." 

Appeal  from  District  Court,  San  Patricio 
County;   M.  A.  Chllders,  Judge. 

Action  by  John  J.  Welder  against  the  Sin- 
ton  Independent  School  District.*  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Proctor,  Vandenberge,  Craln  &  Mitchell, 
of  Victoria,  and  J.  6.  Cook,  of  Sinton,  for 
appellant 

O.  R.  Scott  and  Boone  &  Pope,  all  of  Cor- 
pus Christt,  and  J.  C.  Houts,  of  Sinton,  for 
appellee. 

FLY,  C.  J.  Appellant  sought  to  enjoin  ap- 
pellee from  collecting  a  certain  sum  of  money 
claimed  to  be  due  for  taxes  for  school  pur- 
poses during  the  year  1018.  Other  parties — 
D.  Odera,  Mrs.  Agnes  Fleming  et  al.,  and  B. 
F.  Anderson  et  al. — filed  separate  suits 
against  appellee  of  a  like  character  as  in 
this  case,  and,  although  each  of  the  cases  has 
been  brought  to  this  court  on  a  separate  ap- 
peal, it  has  been  agreed  that  the  same  brief 
may  be  filed  in  each  case,  and  a  decision  in 
this  case  will  perforce  decide  the  appeals  in 
the  other  cases.  In  each  of  the  cases  the  re- 
lief sought  was  denied. 


[1]  The  first,  second,  and  third  assign- 
ments of  error  assail  the  conclusion  of  the 
trial  Judge  that  G.  L  Cellum  was  a  de  facto 
assessor  and  collector  of  taxes  for  the  Sin- 
ton Independent  school  district,  on  the 
grounds  that  the  evidence  showed  that  the 
attempted  and  purported  action  of  the  school 
trustees  in  selecting  him  to  assce  the  taxes 
of  1918  was  invalid,  because  he  was  not  se- 
lected as  assessor  and  collector  of  the  dis- 
trict, and.  that  Cellum  did  not  act  as  assess- 
or and  collector  of  the  district,  but  attempt- 
ed to  assess  In  a  purely  informal  manner  and 
without  the  color  of  authority.  The  proposi- 
tion is  that  it  is  unconstitutional  for  a  per- 
son to  hold  two  offices  of  emolument,  ana 
that  Cellum  was  endeavoring  to  hold  the 
offices  of  city  assessor  and  collector,  as  well 
as  the  district  office  of  tax  assessor  and  col- 
lector of  the  school  district  The  conclusion 
of  the.  court  was  that  if  it  was  unconstitu- 
tional to  hold  the  two  offices,  the  acceptance 
of  the  district  office  operated  to  vacate  the 
office  of  city  assessor  and  collector,  and  that 
the  fact  that  Cellum  held  the  city  office  of- 
fered no  impediment  to  his  taking  the  dis- 
trict office. 

The  conclusion  reached  by  the  trial  court 
was  undoubtedly  correct  Cellum  did  not 
take  the  oath  of  office  or  give  bond  as  as- 
sessor and  collector  of  the  school  district 
but  tenaciously  held  to  his  office  of  city  as- 
sessor and  collector.  The  minutes  of  the 
school  board  showed  that  Cellum  was  ap- 
pointed to  assess  and  collect  taxes  at  a  per 
cent  to  be  agreed  upon,  not  exceeding  4 
per  cent.  In  this  connection  it  may  be  stat- 
ed that  the  fact  Cellum  was  a  city  assessor 
snd  collector  could  add  no  validity  to,  or  in 
any  manner  affect  his  employment  to  assess 
and  collect  taxes  for  the  district;  but  the 
appointment  must  be  considered  as  though 
Cellum  was  a  private  citizen  and  held  no 
office  of  any  kind,  prior  to  undertaking  the 
duties  of  assessor  and  collector  of  the.  school 
district.  An  acceptance  of  a  second  office 
would  not  have  the  effect  of  destroying  the 
second  office,  but  might  destroy  the  right 
to  hold  the  first.  State  v.  Brinkerhoff,  66 
Tex.  45,  17  S.  W.  109. 

[2]  If  it  be  admitted  that  Cellum  was  in- 
formally and  defectively  appointed  district 
assessor  and  collector,  that  would  not  pre- 
vent him  from  becoming  the  de  facto  officer, 
because  it  seems  definitely  settled  that  a 
person  is  a  de  facto  officer  where  he  enters 
into  possession  of  an  office  and  discharges 
its  functions,  under  color  of  title  or  authori- 
ty, which  color  of  title  or  authority  may  be 
acquired  from  an  election  or  appointment, 
however  irregular  or  informal.  Ruling  Case 
Law,  p.  593,  §  313;  State  v.  Oates,  86  Wis. 
634,  67  N.  W.  296,  39  Am.  St  Rep.  912; 
Waterman  v.  Railway,  139  IU.  658,  29  N.  E. 
689,  15  L.  R.  A.  418,  32  Am.  St  Rep.  228; 
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Howard  v.  Burke,  248  III.  224,  93  N.  E.  775, 
140  Am.  St  Rep.  159.  Under  the  special 
law  of  March  2,  1917  (Acts  35th  Leg.  p.  151), 
the  board  of  trustees  of  the  Slnton  Independ- 
ent school  district  was  given  authority  to 
choose  an  assessor  and  collector  of  taxes; 
no  method  of  choice  being  prescribed,  any 
kind  of  appointment,  evincing  a  choice  of  a 
certain  individual  for  the  office,  would  be 
sufficient  Cellum  accepted  the  appoint- 
ment however  Informal  it  may  have  been, 
and  proceeded  to  perform  the  duties  apper- 
taining thereto. 

The  office  of  assessor  and  collector  of  the 
district  existed  under  the  special  or  local 
law,  and  it  is  held  that  a  person  may  be  a 
de  facto  officer,  although  he  fails  to  take  the 
required  oath  or  give  the  required  bond. 
Ruling  Case  Law,  p.  597,  i  319 ;  Railway  Co. 
V.  Bolding,  69  Miss.  255,  13  South.  S44; 
Weatherford  v.  State,  31  Tex.  Cr.  R.  530, 
21  S.  W.  251,  37  Am.  St.  Rep.  828 ;  Brown  v. 
State,  42  Tex.  Cr.  R.  417,  60  S.  W.  548,  96 
Am.  St  Rep.  806.  It  cannot  be  claimed  that 
the  appointment  of  Cellum  was  void,  because 
it  was  made  by  a  board  authorized  to  make 
It  It  was  merely  irregular  or  Informal, 
which  did  not  affect  its  validity.  Clegg  v. 
State,  42  Tex.  605. 

[3]  In  the  case  of  D.  Odem  and  W.  H. 
Bullard,  two  of  the  appellants,  the  assess- 
ment sheets  were  signed  by  them;  in  the 
case  of  Anderson,  another  appellant,  the  as- 
sessment sheet  was  presented  to  him,  and  he 
refused  to  sign  it  All  of  the  other  appel- 
lants, consisting  of  John  J.  Welder,  Frank 
A.  Welder,  Mrs.  Dora  Dunlap,  Miss  Adeline 
Welder,  and  Mrs.  Agnes  Fleming,  were  non- 
residents, and  their  assessments  were  copied 
from  the  county  and  city  rolls,  and  they 
were  to  all  intents  and  purposes  put  on  the 
unrendered  roll  of  the  school  district  Aft- 
er the  property  had  been  assessed  against 
the  nonresidents  of  San  Patricio  county,  of 
which  the  Sinton  independent  school  district 
is  a  part,  all  of  them  were  notified  to  appear 
before  the  board  of  trustees,  sitting  as  a 
board  of  equalization,  to  show  canse  why 
the  assessment  on  their  real  estate  should 
not  be  raised.  All  of  the  appellants  appear- 
ed before  the  .board  and  entered  protests 
against  the  raise  in  the  valuation  of  their 
land.  The  assessor,  in  effect,  placed  the 
property  of  the  nonresidents  on  the  roll  as 
unrendered  property,  and  when  they  were 
notified  of  the  intention  of  the  board  of 
equalization  to  raise  the  value  of  their  lands 
there  was  no  objection  made  to  the  assess- 
ment but  only  to  the  Increased  valuation  by 
the  board.  The  assessments  made  by  Cel- 
lum were  copies  of  the  assessments  made  by 
the  different  appellants  to  the  county  tax  as- 
sessor of  San  Patricio  county.  They  have 
never  made  any  objection  to  the  valuation 
placed,  on -their  property  in  those  assess- 
ments.   It  is  admitted  in  the  petitions  of  ap- 


pellants that  the  property  in  the  school-  dis- 
trict was  rendered  for  taxation  to  the  coun- 
ty assessor  for  the  same  values  placed  on 
it  by  the  district  assessor.  The  property 
could  have  been  assessed  by  the  county  as- 
sessor, had  the  board  so  desired.  All  that 
could  have  been  obtained  by  a  notice  of  the 
assessment  from  the  district  assessor  was  ob- 
tained when  the  appellants  were  notified  to 
appear  before  the  board  of  equalization,  and 
did  so  appear,  and  did  not  assail  the  assess- 
ment. This  was  a  complete  and  full  waiver 
of  any  irregularities  or  defects  in  the  as- 
sessment of  the  property,  and  appellants  are 
estopped  to  attack  the  validity  of  the  assess- 
ment 

[4]  It  Is  the  contention  of  appellant  that 
as  no  ways  and  means  are  prescribed  In  the 
special  act  for  the  assessment  and  collec- 
tion of  taxes,  the  general  laws  as  to  taxa- 
tion must  be  consulted;  but  a  different  pr£ 
vision  from  that  is  made  in  the  act  itself 
and  it  is"  provided  (section  30)  that  as  to  all 
matters  not  provided  for  in  the  act  the  board 
of  trustees  should  have  the  powers  conferred 
on  independent  school  districts.  It  is  spe- 
cially provided  that  the  board  of  trustees  of 
the  Sinton  independent  school  district  shall 
be  authorized  to  equalize  and  fix  the  valua- 
tion of  all  real  and  personal  property  as- 
sessed for  school  purposes,  and  that  it  shall 
not  be  governed  by  the  valuations  fixed  for 
state  and  county  and  city  purposes;  but 
the  county  valuation  may  be  adopted  by  the 
board,  if  it  should  be  found  desirable.  If 
the  county  assessor  had  been  appointed  to 
assess  the  property  for  the  district  his  valu- 
ation for  state  and  county  purposes  would 
have  controlled  the  valuation  for  district 
purposes.  Rev.  Stat.  2862 ;  Avery  v.  Cooper, 
107  Tex.  483,  180  S.  W.  734. 

While  the  county  assessor  did  not  assess 
for  the  district,  still  his  assessment  for  the 
county  was  adopted  by  the  district  assessor. 
It  was  the  assessment  of  their  property  made 
by  appellants  to  the  county  assessor  to  which 
no  objection  has  been  urged  by  them,  and 
after  going  before  the  board  of  trustees,  sit- 
ting as  a  board  of  equalization,  and  making 
no  attack  on  the  assessment  they  cannot  be 
heard  to  urge  it  now.  The  assessment  was 
not  void,  but  at  the  most  only  irregular,  and 
its  irregularities  could  be  waived.  Rosen- 
berg v.  Weekes,  67  Tex.  587,  4  S.  W.  899.  If, 
as  held  In  Galveston  City  Co.  v.  Galveston, 
56  Tex.  486,  and  Houston  v.  Feeser,  76  Tex. 
367,  13  S.  W.  266,  payment  of  an  Illegal  tax, 
with  knowledge  of  the  facts,  will  preclude 
any  complaint  of  the  tax  or  the  recovery  of 
the  sum  paid,  it  would  seem  that  a  party 
surrounded  with  the  circumstances  of  this 
case  could  waive  Irregularities  in  an  assess- 
ment which  Is  admitted  to  have  contained 
the  proper  valuation  of  the  property;  the 
valuation  having  been  made  by  appellants 
themselves. 
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If  appellants  were  entitled  to  notice  that 
an  assessment  was  to  be  made,  they  obtained 
every  right  that  they  claim  by  being  accord- 
ed an  opportunity  to  appear  before  the  board 
of  equalization  and- attack,  not  only  the  as- 
sessment, but  the  intended  raise.  They  did 
not  attack  the  assessment.  If,  as  contended 
by  appellants,  the  provisions  of  the  law  as 
to  state  and  county  taxation  applies  to  this 
case,  appellants  being  absent  from  the  coun- 
ty, the  assessor  was  authorized  to  assess  the 
property,  without  notice  to  the  owners.  Ar- 
ticles 7550,  7561,  and  7563. 

[8,  6]  The  evidence  failed  to  show  any  dis- 
crimination against  appellants  In  the  action 
of  the  board  of  equalization  in  raising  the 
value  of  their  property.  All  landowners  of 
acreage  property  had  their  property  valua- 
tion raised  in  the  same  ratio.  The  board 
was  not  guilty  of  discrimination  In  not  rais- 
ing the  valuation  of  personal  property,  but 
only  raising  the  valuation  of  all  acreage 
property.  The  fact  that  the  board  may  have 
acted  "under  a  deliberately  adopted  policy 
and  concerted  scheme  or  plan"  would  not 
evince  any  discrimination  In  raising  the  valu- 
ation of  the  lands.  The  court,  whose  con- 
clusions of  fact  are  approved  by  this  court, 
found  that  the  raised  valuation  of  the  lands 
of  appellants  was  not  near  the  true  value  of 
the  land,  ranging  from  25  to  40  per  cent  of 
the  true  value. 

The  fourth,-  fifth,  sixth,  seventh,  eighth, 
ninth,  tenth,  eleventh,  twelfth,  and  thirteenth 
assignments  of  error  are  overruled.  AH  per- 
tinent matters  and  things  contained  therein 
have  been  discussed  herein. 

The  Judgment  Is  affirmed. 


DITTMAN  v.  CORNELIUS  et  al.    (No.  7766.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 
Nov.  26,  1919.) 

1.  Tbespass  to  try  title  «J=»6(1)— Plaintiff 

MUST    RECOVER    ON    STRENGTH    OF    HIS    OWN 

TITLE. 
Plaintiff  in  trespass  to  try  title  must  re- 
cover on  the  strength  of  his  own  title,  and  not 
on  the  weakness  of  the  title  of  his  adversary. 

2.  Names  €=16(3)— Initials  not   idem   so- 
nans  with  Christian  name  or  grantee. 

Where  land  was  conveyed  to  "Sheldon  E. 
Bell,"  and  there  appeared  in  plaintiff's  chain 
of  title  conveyance  by  "E.  S.  Bell,"  the  initials 
"E.  S.,"  even  though  both  conveyances  were 
of  great  antiquity,  cannot  be  deemed  idem  so- 
nans  with  the  name  "Sheldon  E." 

3.  Evidence  «=»353(3),  383(7)— Identitt   of 
grantor  and  ottantee  not  established  bt 

•     becital8  in  deeds. 

Where  land  was  conveyed  to  "Sheldon  E. 
Bell,"  and  there  appeared  in  plaintiff's  chain  of 
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title  a  conveyance  from  "E.  8.  Bell,"  made 
shortly  thereafter,  which  referred  to  a  convey- 
ance by  the  original  grantor,  held  that,  while 
the  recitals  in  the  two  deeds,  both  of  which 
were  ancient  documents,  as  to  the  name  of  the 
grantor,  were  admissible  in  evidence,  they 
were  not  conclusive  that  "Sheldon  E.  Bell"  and 
"E.  S.  Bell"  were  the  same  persons. 

4.  Appeal  and  ebbob  <8=»1010(i)— Finding 

OF    COURT    DEFERRED    TO. 

It  is  the  province  of  the  trial  court  to  weigh 
the  evidence,  and  where  the  evidence  is  not 
conclusive  the  appellate  court  will  defer  to  the 
trial  court's  determination. 

Appeal  from  District  Court,  Matagorda 
County;  Samuel  J.  Styles,  Judge. 

Trespass  to  try  title  by  Anna  Dlttman 
against  W.  D.  Cornelius  and  others.  From 
a  Judgment  denying  her  relief,  save  as  to 
lands  as  to  which  defendants  disclaimed, 
plaintiff  appeals.    Affirmed. 

Gaines  &  Corbett,  of  Bay  City,  and  W.  S. 
Strickland,  of  Eagle  Lake,  for  appellant 
J.  W.  Conger,  of  Bay  City,  for  appellees. 

LANE,  J.  This  suit  was  instituted  In  the 
district  court  of  Matagorda  county  on  the 
16th  day  of  November,  1917,  by  Anna  Ditt- 
man  against  W.  D.  Cornelius,  G.  B.  Culver, 
trustee,  A.  G.  Smith,  J.  M.  Smith,  and  Win- 
nie E.  Smith.  The  suit  is  one  in  trespass  to 
try  title,  in  which  Judgment  is  sought  for 
the  title  and  possession  of  a  certain  350  acres 
oi  land  out  of  the  east  corner  of  a  league 
of  land  in  Matagorda  county,  granted  to 
Samuel  Hoit  by  the  Mexican  government  on 
the  15th  day  of  November,  1830. 

On  January  1,  1918,  defendant  Cornelius 
answered  by  plea  of  general  denial  and  not 
guilty,  and  pleaded  the  three,  five  and  ten 
year  statutes  of  limitation  in  bar  of  plain- 
tiff's suit  to  recover  any  part  of  the  land 
claimed  by  defendants.  On  the  same  day  the 
defendants  G.  B.  Culver,  A.  G.  Sintth,  J.  M. 
Smith,  and  Winnie  Smith  filed  their  plea  of 
general  denial  and  not  guilty.  None  of  the 
defendants  prayed  for  Judgment  for  title. 
The  cause  went  to  trial  before  the  court  with- 
out a  Jury,  and  after  certain  evidence  had 
been  introduced  defendants,  by  leave  of  the 
court,  filed  their  trial  amendment  in  which 
they  disclaimed  as  to  a  certain  described 
35-acre  strip  of  land  claimed  by  plaintiff 
lying  west  of  the  west  line  of  a  480-acre 
tract  claimed  by  W.  D.  Cornelius. 

Judgment  was  rendered  in  favor  of  plain- 
tiff, Anna  Dlttman,  for  the  land  disclaimed 
by  defendants,  and  against  her  for  the  re- 
mainder of  the  land  described  In  her  petition 
and  claimed  by  defendants.  The  Judgment 
also  denies  the  defendants  a  recovery  of  any 
portion  of  the  land  in  controversy  upon  their 
answers,  and  expressly  denies  defendant  W. 
D.   Cornelius  a   recovery  of  title  upon  his 
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plea  of  limitation.  Judgment  was  also  In 
favor  of  plaintiff  for  all  costs  incurred  up  to 
the  filing  of  the  disclaimer  by  defendants, 
and  against  her  for  such  costs  as  accrued 
thereafter.  In  other  words,  the  effect  of 
the  judgment  was  to  hold  that  neither 
plaintiff  nor  defendants  bad  title  to  the  land 
In  controversy.  It  expressly  decreed  that 
plaintiff  should  take  nothing  by  her  suit 
against  defendants,  except  for  the  land  dis- 
claimed by  them,  and  also  expressly  decreed 
that  defendant  W.  D.  Cornelius  take  nothing 
under  his  plea  of  title  by  limitation. 

In  their  brief  appellees,  In  effect,  state  that 
the  effect  of  the  Judgment  Is  as  we  have 
stated  It  to  be,  and  thereby  concede  that 
they  failed  to  show  that  they  had  any  title 
to  any  part  of  the  land  sued  for,  thus  elim- 
inating all  matters  and  Issues  complained  of 
and  made  by  appellant  in.  her  assignments  1 
to  22,  inclusive,  except  the  one  as  to  whether 
the  evidence  conclusively  shows  title  in  ap- 
pellant to  the  land  sued  for  by  her.  We  shall 
therefore  confine  our  remarks  to  a  discussion 
of  this  issue  alone. 

[1]  Appellant,  being  the  plaintiff  and  seek- 
ing affirmative  relief,  must  show  either  con- 
clusively or  to  the  satisfaction  of  the  trial 
court  that  she  holds  the  title  to  the  land  be- 
fore she  can  recover;  she  must  rely  upon  the 
strength  of  her  own  title,  and  not  upon  the 
weakness  of  the  title  of  her  adversaries. 

We  now  come  to  a  discussion  of  the  sole 
question  to  be  considered:  Did  appellant 
show  by  evidence,  conclusive  upon  the  trial 
court,  that  she  had  title  to  the  land  In  con- 
troversy? If  she  did,  as  contended  by  her, 
the  Judgment  of  the  court  should  be  reversed 
and  Judgment  here  rendered  for  her;  but, 
on  the  other  hand.  If  the  evidence  offered  for 
the  purpose  of  proving,  or  which  tended  to 
prove  title  to  the  land  In  plaintiff  was  of  such 
character  that  there  was  room  for  men  of 
reasonable  Intelligence  to  differ  as  to  the  In- 
ference to  be  drawn  therefrom,  the  finding 
of  the  trial  court  favorable  to  appellees  upon 
such  evidence  must  be  sustained,  and  the 
Judgment  affirmed. 

The  undisputed  evidence  shows  the  grant 
of  the  league  of  land  to  Samuel  Holt;  that 
after  the  death  of  Samuel  Holt  an  adminis- 
tration of  his  estate  was  pending  in  the  pro- 
bate court  of  Matagorda  county,  Tex. ;  that 
upon  the  petition  of  J.  W.  E.  Wallace,  filed 
in  said  probate  court,  the  Holt  league  of 
land  was  partitioned,  one-third  to  John  Quln- 
cy  Adams  Hoit,  one-third  to  William  H.  Wal- 
lace, and  one-third  to  Edward  Dorsey — such 
parties  being  shown  to  be  the  sole  heirs  of 
Samuel  Hoit,  deceased. 

Plaintiff,  Mrs.  Dittman,  to  show  her  title 
to  the  land  In  controversy,  introduced  in 
evidence  the  following  deeds: 

A  warranty  deed  from  John  H.  Robson  and 
B.  B.  Dorsey  to  O.  W.  Smith,  dated  November 
9,  1852,  filed  for  record  November  16,  1852, 


and  duly  recorded,  conveying  two-thirds  of 
the  Samuel  Holt  league  in  Matagorda  county. 

A  quitclaim  deed  from  William  H.  Wallace 
to  George  W.  Smith,  dated  May  9,  1857,  filed 
May  23,  1857,  and  duly -recorded,  conveying 
the  entire  Samuel  Hoit  league. 

A  warranty  deed  from  George  W.  Smith 
to  Sheldon  E.  Bell,  dated  February  S,  1857, 
filed  for  record  March  10,  1859,  and  duly 
recorded  in  volume  J,  page  126  et  seq.,  Deed 
Records  of  Matagorda  county,  Tex.,  convey- 
ing two-thirds  of  the  Samuel  Holt  league. 

A  deed  from  E.  8.  Bell  to  Mary  A.  L.  Mon- 
roe, dated  April  20,  1857,  filed  for  record 
March  9,  1858,  and  duly  recorded,  conveying 
850  acres  of  land  out  of  the  Samuel  Hoit 
league,  the  same  to  be  taken  out  of  the  lower 
east  corner  of  said  league  and  to  be  surveyed 
In  a  square  so  as  to  contain  350  acres. 

Eight  deeds  from  parties  holding  under 
Mary  A.  L.  Monroe  to  show  that  such  title 
as  Mrs.  Monroe  held  to  the  350  acres  in  con- 
troversy passed  by  mesne  conveyances  from 
her  to  appellant,  Mrs.  Dittman. 

Plaintiff  also  introduced,  as  ancient  In- 
struments, for  the  purpose  of  showing  that 
Sheldon  E.  Bell,  to  whom  two-thirds  of  the 
Hoit  league  was  conveyed  by  George  W. 
Smith,  and  E.  S.  Belt,  who  conveyed  the  350 
acres  out  of  the  lower  east  corner  of  said 
Holt  league  to  Mary  A.  L.  Monroe,  was  one 
and  the  same  person,  the  following  instru- 
ments: 

A  quitclaim  deed  from  E  S.  Bell  to  Samuel 
Fowler,  dated  April  28,  1851,  filed  for  record 
June  8, 1857,  and  duly  recorded,  in  considera- 
tion of  the  sum  of  $1,050,  conveying  the  fol- 
lowing described  tract  of  land: 

"Lying  and  being  situated  in  the  county  of 
Harris  in  the  state  of  Tejas,  to  wit,  being  one 
two-thirds  of  a  league  of  land,  and  being  and 
situated  in  Matagorda  county,  in  the  state  of 
Texas,  being  the  same  land  sold  and  conveyed 
to  said  E.  S.  Bell  by  deed  dated  1856,  signed  by 
G.  W.  Smith,  of  Colorado  county,  Texas,  and 
being  two-thirds  of  the  league  granted  to  Samuel 
Hoit  by  tKe  Mexican  government  November  15, 
1830,  and  located  in  Matagorda  county,  state 
aforesaid;  said  grant  and  deed  from  G.  W. 
Smith  to  E.  S.  Bell  are  referred  to  and  made 
a  part  of  the  deed  and  conveyance  to  Samuel 
L.  Fowler,  his  heirs  and  assigns  forever,  as 
to  a  more  particular  description  and  location  of 
said  land  and  title." 

A  deed  from  F.  Lewis  to  Samuel  L.  Fow- 
ler, dated  October  15,  1859,  filed  for  record 
November  25,  1859,  and  duly  recorded  In 
volume  J,  page  210,  of  the  Deed  Records  of 
Matagorda  county,  Texas,  witnessed  by 
James  Hurley  and  M.  S.  Butler,  and  duly 
acknowledged  by  if.  8.  Buttler  before  John 
S.  Hollingshead,  commissioner  of  Texas  in 
the  District  of  Columbia,  on  October  20,  1859, 
in  consideration  of  the  sum  of  $2,000,  read-' 
ing  as  follows: 

"Have  bargained,  sold  unto  Samuel  L.  Fow- 
ler, and  by  these  presents  do  grant,  bargain, 
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sell  onto  said  Fowler,  his  heirs,  assigns  for- 
ever, all  that  league  of  land  in  Matagorda 
county,  state  of  Texas,  known  as  Samuel  Hoit 
league  aforesaid,  with  the  full  understanding 
that  G.  W.  Smith,  of  Colorado  county,  Texas, 
is  hereby  absolutely  and  entirely  released  from 
his  warranty  or  guaranty  in  a  certain  deed 
dated  Houston,  February  3,  1857,  and  record- 
ed at  Matagorda,  Texas,  in  Book  J,  pages  126 
and  126,  and  made  in  favor  of  B.  S.  Bell.  The 
aforesaid  deed  of  conveyance  to  B.  S.  Bell  from 
O.  W.  Smith  as  aforesaid  is  hereby  declared 
to  be  only  a  quitclaim  title  to  said  land  from 
said  6.  W.  Smith.  It  is  hereby  agreed  and  un- 
derstood that  said  O.  W.  Smith  is  fully  and 
absolutely  released  from  all  responsibility  to 
make  good  the  title  to  said  Samuel  Hoit  league 
aforesaid.  This  is  also  to  release  said  G.  W. 
Smith,  heirs,  assigns,  from  all  the  warranty  or 
guaranty  in  said  title  forever;  it  being  but  a 
quitclaim  title  in  all  respects  in  law  or  equity." 

A  deed  from  F.  Lewis  to  Samuel  Fowler, 
dated  October  19,  1859,  filed  for  record  No- 
vember 29, 1859,  and  duly  recorded  in  volume 
J,  page  215  et  seq.,  Deed  Records  of  Mata- 
gorda county,  Texas,  witnessed  by  James 
Hurley  and  M.  S.  Buttles,  and  duly  and  legal- 
ly acknowledged  by  It.  8.  Buttles  before  John 
S.  Hollingshead,  commissioner  of  Texas  in 
the  District  of  Columbia,  on  October  20, 1859, 
reading  in  part  as  follows: 

"Know  all  men  by  this  public  instrument, 
made  and  entered  into  by  and  between  F. 
Lewis,  of  the  city  of  New  York,  in  the  state 
of  New  York,  of  the  first  part,  and  Samuel  A. 
Fowler,  of  the  county  of  Polk,  in  the  state  of 
Texas,  of  the  second  part,  witnesseth:  That 
for  and  in  consideration  of  the  sum  of  ten 
thousand  dollars  in  hand  paid  by  the  party  of 
the  second  part  to  the  party  of  the  first  part, 
the  receipt  of  which  is  hereby  fully  acknowl- 
edged and  confessed,  the  said  party  of  the  first 
part  of  this  act  has  granted,  bargained,  sold, 
conveyed,  and  released,  and  doth  hereby  grant, 
bargain,  sell,  convey,  and  release,  unto  the  said 
party  of  the  second  part,  heirs,  assigns,  and 
legal  representatives,  the  following  described 
land  and  premises,  lying  and  being  situated  in 
the  county  of  Matagorda,  in  the  state  of  Texas, 
to  wit:  One  league  of  land  in  Matagorda 
county,  Texas,  being  the  Samuel  Hoit  league 
granted  to  said  Hoit  by  the  Mexican  govern- 
ment on  the  15th  day  of  Novbr.,  1880,  to  said 
Samuel  Hoit;  the  said  grant  is  made  a  part 
of  the  title,  being  the  same  league  of  land  sold 
and  conveyed  by  said  Samuel  Hoit  to  Charles 
H.  Horgen  and  by  said  Horgen  to  F.  Lewis  by 
deed  duly  recorded  and  which  deeds  are  re- 
ferred to  and  made  a  part  of  this  deed,  and 
conveyance.  Also  being  the  same  league  of 
land  sold  and  conveyed  by  W-  H.  Wallace  and 
heirs  of  Samuel  Hoit  to  G.  W.  Smith,  by  deed 
dated  May  9,  1857,  and  duly  recorded  in  Mata- 
gorda county,  Texas,  in  Book  I,  pages  486  and 
487,  and  sold  and  conveyed  by  said  O.  W.  Smith 
by  deed  dated  June  25,  1857,  and  February  3, 
1857,  and  duly  recorded  in  Book  J,  pages  125 
and  126,  to  Fowler  and  Bell,  and  conveyed  by 
E.  8.  Bell  to  S.  L.  Fowler  by  deed  dated  1857, 
and  duly  recorded  in  Book  I,  page  490,  and 
sold '  and  conveyed  by  Samu.el  L.   Fowler   by 
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deed  dated  4th  day  of  February,  1858,  and  sold 
and  conveyed  by  said  John  N.  Palmer  to  F. 
Lewis,  of  city  of  New;  York,  by  deed  dated  the 
15th  day  of  February!  1859,  on  record  in  Book 
J,  page  120;  all  said  deeds  are  duly  record- 
ed at  Matagorda,  Texas,  and  are  all  referred  to 
and  made  a  part  of  this  deed  and  conveyance 
unto  said  B.  L.  Fowler,  his  heirs  and  assigns 
forever," 

It  is  shown  by  the  evidence  that  the  title 
to  the  land  in  controversy  passed  by  a  regu- 
lar chain  of  transfers  from  Samuel  Hoit, 
the  original  grantee,  to  Sheldon  E.  Bell,  and 
that  so  far  as  shown  by  the  evidence  such 
title  is  still  in  him  or  his  heirs,  unless  the 
deed  of  B.  8.  Bell,  by  which  he  attempted 
to  convey  said  land  to  Mary  A.  L.  Monroe, 
had  the  effect  to  pass  the  title  from  Sheldon 
B.  Bell  to  the  said  Mary  A  L.  Monroe,  under 
whom  appellant  claims.  In  other  words,  un- 
less it  Is  shown  that  E.  8.  Bell,  who  conveyed 
the  land  to  Mary  A  L.  Monroe,  was  the  same 
party  to  whom  the  land  was  conveyed  under 
the  name  of  Sheldon  B.  Bell  the  title  to  the 
land  did  not  pass  from  Sheldon  E.  Bell  to 
Mary  A  L  Monroe  by  the  deed  of  B.  8.  Bell, 
and  as  a  consequence  no  title  ever  passed  to 
appellant,  who  claims  under  Monroe,  and  In 
such  event  she  could  not  recover  the  land  in 
controversy  in  this  suit 

[2-4]  The  contention  of  appellant  that  the 
title  to  lands  which  stood  in  the  name  of 
Sheldon  E.  Bell  passed  out  of  him  by  the 
deed  of  B.  S.  Bell  cannot,  of  course,  be  sus- 
tained on  the  supposition  that  the  two  names 
are  idem  sonans.  Nor  can  it,  we  think,  be 
held  that  the  recital  in  the  deed  from  B.  S. 
Bell  to  Samuel  Fowler  that  the  land  thereby 
conveyed  was  the  same  land  "sold  and  con- 
veyed to  B.  S.  Bell  by  deed  dated  1856,  signed 
by  G.  W.  Smith,"  nor  the  recital  in  the  deed 
from  F.  Lewis  to  Samuel  Fowler  that  the 
land  thereby  conveyed  had  been  conveyed  by 
G.  W.  Smith  to  a  8.  Bell  by  deed  recorded 
in  Book  J.  pages  125  and  126,  Deed  Records 
of  Matagorda  county,  Tex.,  nor  recitals  of  the 
same  nature  and  effect  as  those  in  the  two 
deeds  mentioned  in  the  other  Instruments  in- 
troduced by  appellant  as  ancient  instruments, 
nor  are  all  of  such  recitals  conclusive  proof 
that  B.  S.  Bell,  who  conveyed  the  land  In 
controversy  to  Mary  A.  L.  Monroe,  was  the 
same  person  as  Sheldon  B  Bell  to  whom  G. 
W.  Smith  conveyed  the  same  land.  White 
v.  McCullough,  56  Tex.  Civ.  App.  383,  120 
S.  W.  1093,  at  page  1096.  Such  recitals  were 
admissible  as  tending  to  show  that  two  Bells, 
"Sheldon  E."  and  "E.  S.,"  were  one  and  the 
same  person;  but  they  did  not  constitute 
conclusive  evidence  of  that  fact  There  was 
no  evidence,  other  than  the  recitals  in  the 
deeds  Introduced  by  appellant  as  ancient  in- 
struments, remotely  tending  to  show  that 
Sheldon  B.  Bell  and  E.  S.  Bell  were  one 
and  the  same  person;  and  it  will  be  noted 
that  the  deed  from  G.  W.  Smith  to  Sheldon 
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E  Bell  was  dated  February  8,  1867,  and  that 
B.  fir.  Bell,  who  sold  to  Mary  A.  L.  Monroe 
on  April  20,  1857,  only  about  45  days  after 
Smith  gold  to  Sheldon  E.  Bell,  recited  that 
the  land  was  conveyed  to  him  by  deed  dated 
in  1856.  It  is  evident  that  E.  S.  Bell  was 
claiming  under  a  deed  from  Smith  dated  in 
1856.  He  was  not  claiming,  as  Sheldon  E. 
Bell,  who  held  title  under  a  deed  from  Smith 
dated  February  3,  1857.  Taking  the  recitals 
in  this  deed,  then,  together  with  the  recitals 
in  the  other  instruments,  when  read  as  a 
whole,  we  think  they  fall  very  far  short  of 
furnishing  such  proof  that  Sheldon  E  Bell 
and  E.  S.  Bell  were  one  and  the  same  person 
as  to  be  conclusive  evidence  of  that  fact  upon 
the  trial  court.  The  evidence  is  not  such  as 
excludes  the  trial  court  from  finding  that 
appellants  had  not  shown  title.  It  was  the 
province  of  the  court  to  whom  the  cause  was 
submitted  to  weigh  the  evidence  adduced  and 
to  draw  snch  conclusions  therefrom  as  to  his 
mind  were  Justified,  and  as  he  has  found  that 
the  evidence  adduced  was  insufficient  to  show 
that  the  title  to  the  land  in  controversy  was 
in  appellant,  this  court  would  not  be  Justified 
in  disregarding  such  finding. 

Finding  no  such  error  in  the  trial  ofi  this 
cause  as  should  cause  a  reversal  of  the  Judg- 
ment rendered,  such  Judgment  is  affirmed 

Affirmed. 


TEXAS    EMPLOYERS'    INS.    ASS'N    v. 
DOWNING.     (No.  1575.) 

(Court  of  Civil  Appeals  of  Texas.  Amarillo. 
Nov.  26,  1919.  On  Motion  for  Rehearing, 
Jan.  14,  1920.  Second  Motion  for  Rehearing 
Denied  Feb.  11,  1920.) 

1.  Master  and  sebvant  «=»405(6)— Evidence 
'    showing  total  and  permanent  disability 

entitling  employe  to  lump  sum  compen- 
SATION. 

In  an  action  by  an  employe  against  the 
Texas  Employers'  Insurance  Association  to  set 
aside  an  award  of  the  Industrial  Accident  Board 
and  to  recover  compensation  in  a  lump  sum  for 
total  and  permanent  disability,  evidence  held 
sufficient  to  sustain  jury's  findings  in  favor  of 
plaintiff. 

2.  Appeal  and  ebbob  «=»920(1)— That  obdeb 
ovebbuling  general  motion  was  made  on 
sustainable  ground  presumed. 

Where  an  order  overruling  a  motion  is  gen- 
eral, if  there  is  any  theory  on  which  the  ruling 
can  be  sustained,  the  appellate  court  will  assume 
that  it  was  made  on  that  ground. 

3.  Masteb  and  sebvant  «3=>399— Authobity 
to  obdeb  physical  examination  of  em- 
PLOYE IS  DEBIVED  FROM  WORKMEN'S  COM- 
PENSATION Law  alone. 

In  a  servant's  action  against  the  Texas  Em- 
ployers' Insurance  Association  the  Workmen's 


Compensation  Law  is  the  sole  authority  by 
which  the  court  may  order  a  physical  examina- 
tion of  plaintiff  without  his  consent;  for  in  the 
ordinary  case  the  court  is  without  snch  power. 

4.  Constitutional  law  €=>83(1)  —  Master 
and  servant  €=347,  399  —  Wobkmen'b 
Compensation  Law;  statutory  provision 
requiring  physical  examination  op  in- 
jured sebvant  is  applicable  in  court,  as 
well  a8  before  board,  and  is  constitu- 
TIONAL. 

The  provisions  of  Workmen's  Compensation 
Law  (Vernon's  Ann.  Civ.  St.  Supp.  1918,  arts. 
5246 — 42,  5246 — i4),  for  physical  examination 
of  servant  asking  damages  for  personal  injuries 
apply  after  the  proceeding  has  been  transferred 
to  the  courts,  as  well  as  while  pending  before 
the  Industrial  Accident  Board;  and  such  stat- 
ute is  not  in  violation  of  Const,  art.  1,  f  9,  guar- 
anteeing personal  rights. 

5.  Master  and  sebvant  <g=>358,  399— Fail- 
ure    TO     GIVE     NOTICE     UNDER     WORKMEN'S 

Compensation  Law  rsndebs  employe  sub- 
ject to  act  and  to  requirement  as  to 
physical  examination. 
An  employ^  of  a  subscriber  under  the  Work- 
men's Compensation  Law  by  failing  to  give  the 
notice  provided  by  Vernon's  Ann.  Civ.  St  Snpp. 
1918,  art  5246—4,  waives  his  right  to  claim 
damages  for  compensation  except  under  article 
5246—5,  and   thus  waives  his  right  to  assert 
common-law  liability,  and  consents  to  the  terms 
of  the  act,  and  may  be  compelled  to  submit  to 
a  physical  examination  in  his  action  to  set  aside 
an  award  and  for  compensation  in  a  lump  sum. 

6.  Master  and  sebvant  >S=>399  —  Employe 
un  deb  Workmen's  Compensation  Law 
may  be  compelled  to  submit  to  physical 
examination. 

Vernon's  Ann.  Civ.  St.  Supp.  1918,  art. 
5246—42,  gives  the  master's  insurer  the  privilege 
of  having  a  physical  examination  of  plaintiff 
servant  made  by  a  physician  of  his  own  selec- 
tion ;  and,  in  case  of  refusal,  the  insurer  should 
apply  to  the  Industrial  Board  or  court  having 
jurisdiction  of  the  case  for  an  order  for  the 
examination,  and  such  tribunal  should  then  pro- 
vide therefor. 

7.  Master  and  servant  $=3418(5)— Refusal 
to  obdeb  plaintiff  sebvant  to  submit  to 
physical  examination  subject  to  review 
fob  abuse  of  discretion. 

Where  a  motion  for  an  order  to  compel  the 
plaintiff  to  submit  to  a  physical  examination 
appealed  to  the  general  powers  of  the  court  con- 
ferred by  Workmen's  Compensation  Law  (Ver- 
non's Ann.  Civ.  St.  Supp.  1918,  art  5246—42), 
if  the  court's  action  thereon  is  largely  discre- 
tionary, it  may  be  reviewed  in  case  of  abuse  of 
discretion. 

8.  Master  and  sebvant  <fc=>399— Statutoby 

BIGHT  TO  PHYSICAL  EXAMINATION  OF  INJUR- 
ED SERVANT  IS  MANDATORY,  BUT  DEPENDS  ON 

BEQUEST  THEBEFOB. 

The  general  provisions  of  the  Workmen's 
Compensation  Law  relative  to  compelling  serv- 
ant suing  for  personal  injuries  to  submit  to  ex- 
amination by  physicians  are  sot  limited  by  the 
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specific  provisions  requiring  its  exercise  in  par- 
ticular cases,  but  make  its  exercise  in  those  par- 
ticular cases  mandatory  instead  of  discretionary, 
although  the  defendant  master  or  insurer,  be- 
fore it  could  complain  of  the  court's  refusal  to 
order  an  examination  under  its  general  discre-. 
tionary  authority,  would  probably  have  to  al- 
lege a  request  and  a  refusal. 

9.  Master  and  servant  «=»S99— Facts  held 
to  require  order  that  injtjked  servant 
suing  for  compensation  submit  to  physi- 
cal EXAMINATION. 

Facts  developed  on  trial  of  motion  for  order 
for  plaintiff  to  submit  to  physical  examination, 
as  well  as  on  the  merits  of  the  case,  held  to 
show  that  the  true  extent  and  effect  of  plain- 
tiff's injuries  was  in  doubt  after  the  introduc- 
tion of  all  available  testimony,  and  that  the 
X-ray  examination  sought  would  probably  as- 
certain the  truth  and  clear  up  the  doubt,  so  that 
the  motion  should  have  been  granted. 

10.  Pleading  <8=»8(20)  —  Petition  held  to 
plead  conclusions  as  to  extent  of  serv- 
ant's injuries. 

In  a  servant's  action  against  the  insurer  for 
compensation,  general  conclusions  as  to  the  re- 
sult of  the  injuries,  followed  by  the  allegation 
that  "said  injuries  so  received  at  said  time  and 
place  are  as  follows,"  would  be  sufficient,  if 
shown  by  specific  description  of  the  injuries; 
but,  where  the  attempted  specification  is  about 
as  general  and  indefinite  as  the  conclusion,  the 
petition  is  insufficient,  since  the  nature  and  ex- 
tent of  the  injuries  cannot  be  ascertained  by 
reading  it, 

11.  Master  and  servant  <8=385(20)— Work- 
men's Compensation  Law;  hardship 
worked  bt  weekly  allowance,  instead 
of  lump  sum  is  to  be  considered. 

In  view  of  Vernon's  Ann.  Civ.  St  Supp. 
1918,  art  5245-33,  providing  that  insurer's 
liability  in  case  of  servant's  death  or  total,  per- 
manent incapacity  may  be  redeemed  by  payment 
of  a  lump  sum  by  parties'  agreement,  but  ex- 
cluding any  other  lump  sum  settlement,  except 
where  in  the  judgment  of  the  board  manifest 
hardship  or  injustice  would  otherwise  result, 
and  article  5246 — 34,  contemplating  that  weekly 
compensation  would  sometimes  work  hardships, 
the  facts  that  a  lump  sum  settlement  wonld  en- 
able the  injured  servant  to  live  upon  his  unim- 
proved farm,  and  that  he  could  not  support  his 
family  in  town  upon  the  weekly  allowances,  are 
to  be  considered. 

12.  Master  and  servant  ®=>417  (5)— Action 
to  set  aside  award  or  Industrial  Acci- 
dent Board  is  to  be  tried  de  novo. 

In  a  servant's  suit  against  the  Texas  Em- 
ployers' Insurance  Association  to  set  aside  an 
award  of  weekly  payments  and  for  a  lump  sum 
settlement,  the  case  is  tried  de  novo,  and  the 
burden  of  proof  is  upon  plaintiff;  and,  while  the 
petition  should  refer  to  the  proceeding  before 
the  Industrial  Accident  Board,  in  order  to  show 
the  court's  jurisdiction,  and  it  would  perhaps  be 
necessary  to  file  a  certified  copy  of  die  award, 
yet  the  jurisdiction  is  for  the  court's  determina- 
tion, and  the  board's  award  is  immaterial  to  any 
issue  to  be  tried  to  the  jury. 


13.  Master  and  servant  <8=>393  — *  Work- 
men's Compensation  Law;  number  or 
weeks  for  which  compensation  for  total 
permanent  incapacity  is  allowable. 

Under  Workmen's  Compensation  Law  (Ver- 
non's Ann.  Civ.  St  Supp.  1918,  art  5246—18), 
providing  that  the  association  will  pay  the  in- 
jured employ^  a  weekly  compensation  for  not 
more  than  400  weeks  from  date  of  injury,  while 
article  5246 — 8  provides  that  compensation  shall 
begin  to  accrue  on  the  eighth  day  after  the  in- 
jury, or  after  incapacity  commences,  if  total  and 
permanent  incapacity  continues  for  400  weeks 
after  the  date  of  the  injury,  the  servant  is  en- 
titled to  compensation  for  400  weeks,  not  401 
weeks. 

14.  Masteb  and  servant  <$=»417  (5)— Refus- 
al TO  SUBMIT  SPECIAL  ISSUES  AS  TO  TOTAL 
AND  PERMANENT  INCAPACITY  NOT  EBROB  IN 
VIEW   OF  CHARGES  OIVEN. 

Where  the  court  charged  that  the  burden 
was  upon  plaintiff  servant,  suing  to  set  aside 
an  award  of  the  Industrial  Accident  Board,  to 
show  that  his  total  and  permanent  incapacity 
resulted  from  the  accidental  injury,  and  also 
gave  defendant's  special  charge  on  proximate 
cause,  there  was  no  error  in  refusing  the  sub- 
mission of  a  special  issue  as  to  whether  plain- 
tiff received  any  of  the  injuries  alleged,  and 
whether  such  injuries  resulted  in  total  and  per- 
manent incapacity. 

15.  Trial  <S=350(2),  356(5)— Only  ultimate 

CONTROLLING  SPECIAL  ISSUES  NECESSARY  TO 
JUDGMENT  ON  THE  PLEADING  NEED  BE  SUB- 
MITTED OB  ANSWERED. 
Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art 
1985,  providing  that  the  court  shall  "submit  all 
the  issues  made  by  the  pleading,"  and  article 
1984a,  providing  for  submitting  upon  request 
"special  issues  raised  by  the  pleadings  and  the 
evidence,"  require  the  court  to  submit  only  the 
ultimate  controlling  issues  necessary  to  a  judg- 
ment on  the  pleading,  and  not  subordinate  is- 
sues necessarily  embraced  in  the  finding  of  the 
ultimate  issue,  so  that,  if  answers  in  a  special 
verdict  dispose  of  the  controlling  issues,  judg- 
ment may  be  rendered  thereon,  although  all  is- 
sues are  not  answered. 

16.  Master  and  servant  <S=417  (8)— Work- 
men's COMPENSATION;  REFUSAL  TO  SUBMIT 
SUBORDINATE  ISSUE  COVERED  BY  MORE  GEN- 
ERAL ISSUE  IS  HARMLESS. 

In  a  servant's  action  against  the  Texas  Em- 
ployers' Insurance  Association  to  set  aside  an 
award  of  compensation,  where  the  issue  of  prox- 
imate result  was  clearly  submitted,  if  defendant 
was  technically  entitled  to  the  submission  of  a 
special  subordinate  issue  thereunder,  any  error 
in  refusing  it  was  harmless. 

17.  Master  and  servant  «=»417(9)— Work- 
men's Compensation  Law;  court  may 
grant  weekly  payments  in  action  fob 
settlement  in  lump  sum. 

Where  injured  servant's  suit  against  the 
Texas  Employers'  Insurance  Association  was 
filed  in  the  district  court  to  Bet  aside  weekly 
payment  award,  and  to-  recover  lump  sum,  the 
entire  case  was  then  before  such  court  which 
could,  if  it  decided  that  plaintiff  was  totally  and 
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permanently  disabled,  bnt  not  entitled  to  receive 
compensation  in  bulk,  award  compensation  for 
partial  disability  or  total  disability  for  a  limited 
time,  or  until  complete  or  partial  recovery  to 
the  same  extent  as  the  Industrial  Accident 
Board. 

18.  Mabteb  and  servant  «=»417  (5)— Work- 
men's Compensation  Law;  issues  ot  ex- 
tent AND  OF  DURATION  OF  EMPLOYE'S  IN- 
CAPACITY SHOULD  BE  SEPARATED. 

In  a  servant's  action  to  set  aside  award  of 
the  Industrial  Accident  Board  and  for  lump 
sum  settlement,  the  court  should  separate  the 
issues  of  the  extent  of  plaintiffs  incapacity  and 
of  the  duration  thereof. 

On  Motion  for  Behearing. 

19.  Appeal  and  error  3=»544(1)— Bill  or 
exceptions  to  review  ruling  on  motion 
for  physical  examination  necessary. 

If  an  objection  to  the  consideration  of  an 
assignment  of  error  to  proceedings  on  motion 
for  examination  of  injured  plaintiff  that  there 
was  no  bill  of  exceptions  as  required  by  court 
rules  63,  54,  and  55  for  district  and  county 
courts  (142  S.  W.  xxi)  had  been  presented  at 
the  proper  time,  the  court  would  have  been 
bound  to  sustain  it. 

20.  Appeal  and  error  <&=»835(  2)— Objection 
to  assignment  as  not  supported  by  bill 
of  exceptions  made  first  on  motion  fob 
rehearing  too  late. 

Where  a  case  was  fully  briefed  by  both  par- 
ties, and  orally  argued  on  original  submission 
and  no  objection  to  an  assignment  for  lack  of 
bill  of  exceptions  thereon  was  urged,  the  Court 
of  Appeals  was  justified  in  considering  the  as- 
signment on  the  appellant's  uncontested  state- 
ment, and  it  is  too  late  on  motion  for  rehear- 
ing to  consider  the  objection,  in  view  of  rules 
40  and  41  of  Courts  of  Civil  Appeals  (142  S. 
W.  xiv). 

21.  Master  and  servant  $=>399  —  Work- 
men's Compensation  Law;  evidence  held 
sufficient  to  require  court  order  for 
physical  examination  of  injured  serv- 
ANT. 

In  a  proceeding  under  the  Workmen's  Com- 
pensation Law  to  compel  the  injured  servant 
to  submit  to  a  physical  examination,  where 
there  was  no  conflict  in  the  evidence  on  the 
hearing  of  the  motion  to  the  effect  that  an 
X-ray  examination  would  be  helpful  in  clearing 
up  the  controversy  as  to  spinal  injury,  the 
testimony  of  a  physician  on  the  subsequent 
trial  would  not  justify  the  court's  overruling 
such  motion  as  a  matter  of  discretion.' 

22.  Master  and  servant  $=»417(4%)— Work- 
men's Compensation  Law;  objection  to 
obdeb  fob  physical  examination  of  em- 
ploye not  supported  by  record. 

In  a  servant's  action  to  set  aside  an  award 
of  weekly  compensation  and  for  lump  sum  pay- 
ment, an  objection  that  the  time  for  making 
a  physical  examination  of  plaintiff  as  fixed  by 
defendant's  motion  therefor  was  not  reason- 
able, and  would  have  delayed  the  trial  of  the 
cause,  must  be  overruled,  where  the  record  does 
not  support  such  statement,  nor  show  that  the 
examination  was  resisted  for  such  reason. 


28.  Appeal  and  error  «J=>671(1)  —  Bxcobd 

MUST  SHOW   MATTERS  ASSIGNED  AS  ERROR. 

Objections  on  appeal  to  action  of  the  court 
below  cannot  be  sustained,  where  the  matters 
complained  of  are  not  shown  by  the  record: 

24.  Master  and  servant  «=>399  —  Work- 
men's Compensation   Law;   new   matter 
sufficient  to  require  further  physical 
examination  of  injured  servant. 
Where  injured  servant,  suing  to  set  aside 
Industrial  Board's   award  and  for  lump   sum 
settlement  had  been  examined  by  order  of  the 
Industrial  Board,  but  had  made  no  claim  be- 
fore filing  of  suit  for  injuries  to  sight  and  hear- 
ing, and  it  subsequently  became  known  that  one 
of  the   physicians  would  testify   that   he   had 
curvature  of  the  spine,  such  facts  afforded  rea- 
sonable grounds  for  defendant's  request  to  the 
court  for  a  physical  examination  as  to  such 
matters. 

26.  Master  and  servant  «=>399  —  Work- 
men's Compensation  Law;  motion  to  sus- 
pend COMPENSATION  WHILE  SERVANT  REFUS- 
ES TO  SUBMIT  TO  PHYSICAL  EXAMINATION 
HELD  NOT  NECESSARY. 

In  a  servant's  action  to  set  aside  a  weekly 
compensation  award  and  for  lump  sum  settle- 
ment, where  the  court  had  refused  to  order 
that  plaintiff  submit  to  a  physical  examination, 
it  was  not  necessary  that  a  motion  should  be 
made  that  plaintiff  be  refused  compensation 
until  he  submit  to  examination,  since,  in  view 
of  Vernon's  Ann.  Civ.  St.  Supp.  1918,  art. 
5246—42,  he  could  not  be  allowed  compensa- 
tion while  his  refusal  continued. 

26.  Appeal  and  error  <s=»1040(10)— Errone- 
ous OVERRULING  OF  EXCEPTIONS  TO  COM- 
PLAINT NOT  REVERSIBLE,  NO  HARM  RESULT- 
ING. 

The  erroneous  overruling  of  special  excep- 
tions that  allegations  in  plaintiff's  petition  were 
not  sufficiently  specific  do  not  require  reversal, 
where  the  record  does  not  show  that  they  proba- 
bly resulted  in  harm. 

27.  Trial  «=»255(4)— Bequest  for  instruc- 
tion LIMITING  EVIDENCE  UNNECESSARY 
WHERE  COURT'S  RULING  PRACTICALLY  DENIES 
SUCH  REQUEST. 

Although  the  party  objecting  to  the  intro- 
duction of  evidence  admissible  for  a  particular 
purpose  should  ordinarily  request  an  instruc- 
tion limiting  it,  where  the  effect  of  the  objec- 
tion amounted  to  a  request  to  limit  the  testi- 
mony and  the  ruling  of  the  court  admitting  it 
"in  evidence  for  whatever  it  proves,"  it  was 
not  necessary  for  appellant  to  make  formal 
motion  to  limit  such  evidence. 

28.  Master  and  servant  <8=»417(5)— Work- 
men's compensation;  evidence  presumed 
to  have  been  before  the  jury  in  action 
to  set  abide  award. 

In  a  servant's  action  to  set  aside  award 
of  the  Industrial  Board  and  to  recover  a  lump 
sum,  the  fact  that  the  award  introduced  in 
evidence,  and  which  was  not  limited  by  instruc- 
tion to  the  purpose  for  which  it  was  admissible, 
was  not  read  at  the  time  it  was  offered  was  not 
material,  since  it  was  presumably  read  when  the 
petition  was  read,  and  was  presumably  in  the 
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hands  of  the  Jury  as  an  exhibit  to  the  petition 
in  their  retirement 

29.  Masteb  and  bebvant  «=»417(8)— Wobk- 
men'b  compensation;  ebuob  in  not  pbop- 
kkly  uhtttno  te8tim0nt  in  action  to  bet 
aside  awabd  held  not  habmles6. 

In  a  servant's  action  to  set  aside  award 
•tl  weekly  payments  and  to  recover  lump  sum, 
where  the  evidence  was  sharply  conflicting  as 
to  the  extent  of  the  plaintiff's  injuries,  and 
the  jury  was  evidently  in  doubt  as  to  the 
truth  of  the  matter,  it  cannot  be  said  that  the 
admission  in  evidence  of  the  finding  of  the  In- 
dustrial Accident  Board  that  the  injury  bad 
resulted  in  total  incapacity,  where  not  properly 
limited  by  instructions,  might  not  have  had  a 
deciding  effect  on  the  jury,  so  that  the  error 
is  not  .harmless. 

30.  Hasteb  and  bebvant  «=»417(3%)— 
Workmen's  Compensation  Law;  petition 
to  set  abide  awabd  held  sufficient. 

In  a  servant's  action  to  set  aside  an  award 
of  weekly  payments  and  to  recover  a  lump  sum, 
the  statement  of  the  injuries,  the  incapacity, 
and  the  weekly  wage,  embraced  all  the  essential 
elements  of  a  good  cause  of  action,  and  it  was 
not  necessary  that  the  measure  of  damages  be 
stated  in  the  petition,  and  plaintiff's  overesti- 
mating the  extent  of  his  Injuries  or  incapac- 
ity or  average  weekly  wage  would  not  prevent 
awarding  such  compensation  as  he  would  be 
entitled  to  under  facta  proven,  and  his  seeking 
commutation  of  damages  to  a  lump  sum  would 
not  prevent  the  court's  applying  the  prescribed 
measure  of  damages  applicable  to  all  but  ex- 
ceptional cases,  in  event  plaintiff  did  not  bring 
himself  within  the  exceptions. 

Appeal  from  District  Court,  Potter  Coun- 
ty ;  Henry  S.  Bishop,  Judge. 

Suit  by  Thomas  Downing;  against  the  Tex- 
as Employers'  Insurance  Association  to  set 
aside  an  award  of  the  Industrial  Accident 
Board,  allowing  plaintiff  compensation  un- 
der the  Workmen's  Compensation  Law,  and 
to  recover  compensation  in  a  lump  sum  for 
Injury  sustained  while  working  for  Alex  and 
Sam  Davidson.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed  and  remanded. 

Harry  P.  Lawther,  of  Dallas,  for  appellant. 

L.  C.  Barrett,  J.  N.  Browning,  and  W.  H. 
Childers,  all  of  AmarUlo,  for  appellee. 

BOXCE,  J.  Appellee,  Thomas  Downing, 
brought  this  suit  in  the  district  court  of 
Potter  county,  against  appellant,  Texas  Em- 
ployers" Insurance  Association,  to  set  aside 
an  award  of  the  Industrial  Accident  Board, 
made  on  the  appellee's  claim  for  compensa- 
tion under  the  provisions  of  the  Workmen's 
Compensation  Law,  and  to  recover  compensa- 
tion in  a  lump  sum  for  total  and  permanent 
disability,  alleged  to  have  resulted  to  plain- 
tiff as  the  result  of  an  Injury  received  while 
In  the  employ  of  a  subscriber  within  the 
terms  of  said  law.  Plaintiff  alleged  that, 
while  working  for  Alex  and  Sam  Davidson, 


who  were  engaged  In  the  manufacture  and 
sale  of  ice  in  AmarUlo,  Potter  county,  Tex., 
and  who  were  subscribing  members  of  the 
Texas  Employers'  Insurance  Association,  he 
sustained  Injuries  while  In  the  regular  course 
of  his  employment  in  the  following  manner: 
That  while  dragging  a  piece  of  ice,  weighing 
about  300  pounds,  down  an  incline  he  slipped 
and  fell  down  such  incline,  and  the  piece  of 
ice  slid  down  against  him,  and  so  crushed 
him  that  he  has  been  totally  and  permanent- 
ly disabled;  that  he  thereafter  made  his 
claim  to  the  Industrial  Accident  Board,  and 
the  board  made  an  award  thereon ;  that  the 
plaintiff  was  not  satisfied  with  said  award, 
and  within  due  time  gave  notice  that  he 
would  not  abide  thereby,  and  brings  this  suit 
to  set  aside  said  award  and  to  secure  com- 
pensation under  said  law.  Plaintiff  further 
alleged  that  he  was  wholly  and  permanently 
disabled,  and  was  entitled  to  the  maximum 
compensation  of  $15  per  week ;  that  by  rea- 
son of  certain  facts  particularly  stated,  and 
which  we  shall  detail  more  fully  later,  the 
association  should  be  required"  to  pay  the 
compensation  to  which  plaintiff  is  entitled 
in  a  lump  sum,  as  manifest  hardship  and 
injustice  would  otherwise  result  The  as- 
sociation answered  by  exceptions,  general 
denial,  and  special  denial  that  plaintiff  suf- 
fered any  Injury  In  the  course  of  employment 
as  alleged.  The  jury  found.  In  response  to 
special  Issues  submitted,  that  the  plaintiff 
was  Injured  as  alleged;  that  such  Injury  to- 
tally and  permanently  Incapacitated  the 
plaintiff  from  performing  wage-earning  labor; 
that  it  would  be  a  manifest  hardship  and  In- 
justice to  plaintiff  to  award  him  weekly  pay- 
ments as  damages,  instead  of  paying  such 
damages  lit  bulk,  and  that  $1,600  was  the 
bulk  sum  to  which  he  was  entitled  as  compen- 
sation. On  this  verdict  Judgment  was  ren- 
dered for  the  plaintiff  for  said  sum  of  $1,500. 

[1]  The  evidence  Is  sufficient  to  sustain  the 
findings  of  the  Jury,  and  we  need  make  no 
further  particular  statement  at  this  time,  but 
will  make  such  further  detailed  statement  of 
the  proceedings  as  Is  necessary  in  connec- 
tion with  the  discussion  of  the  various  as- 
signments. 

The  first  assignment  complains  of  the  over- 
ruling of  a  motion  made  by  the  defendant  for 
an  order,  requiring  the  plaintiff  to  submit 
himself  for  examination  before  a  committee 
of  three  physicians,  to  be  named  by  the  court, 
one  of  whom  should  be  an  X-ray  expert,  and 
one  of  whom  should  be  an  eye  and  ear  spe- 
cialist. It  was  alleged  In  this  motion  that 
the  Industrial  Accident  Board  had  thereto- 
fore entered  an  order  for  examination,  and 
the  plaintiff  submitted  himself  to  the  physi- 
cian named  in  the  order,  and  such  physician 
would  testify  that  the  plaintiff  was  not  suf- 
fering from  the  Injuries  complained  of ;  that 
the   defendant   was  informed  and   believed 
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that  two  other  physicians  would  testify  that 
the  plaintiff  was  suffering  from  some  of  the 
injuries  complained  of;  that  all  of  the  physi- 
cians who  had  examined  the  plaintiff  report- 
ed that  an  X-ray  examination  would  certain- 
ly and  definitely  disclose  the  truth  of  such 
controverted  issue;  and  that  there  was  no 
other  means  by  which  each  matter  could  be 
certainly  determined.  It  was  further  al- 
leged In  the  motion  that  plaintiff  claimed  and 
would  testify  at  the  trial  that  his  eyesight 
bad  been  injuriously  affected  as  a  result  of 
the  Injuries  sustained  by  him ;  that  none  of 
the  physicians  who  had  examined  him  had 
made  an  examination  to  ascertain  the  truth 
of  such  claim,  for  the  reason  that  they  were 
not  specialists,  and  that  all  of  said  physi- 
cians agreed  that  to  determine  such  matter 
an  examination  by  an  eye  specialist  should 
be  had;  that  the  defendant  had  requested 
that  the  plaintiff  submit  himself  for  an  ex- 
amination to  some  X-ray  specialist;  and  that 
the  plaintiff  had  refused  to  comply  with 
such  request.  The  defendant  in  said  motion 
offered  to  pay  the  costs  of  such  examination, 
and  asked  that  the  order  of  the  court  provide 
that  both  the  plaintiff  and  defendant  be  per- 
mitted to  have  a  physician,  of  their  own  se- 
lection, present  at  such  examination.  This 
motion  was  made  and  overruled  at  the  term 
before  the  trial  was  had.  On  the  trial  of  the 
motion  three  of  the  physicians  who  had  ex- 
amined the  plaintiff,  Including  his  personal 
physician,  testified  that  in  their  opinion  an 
X-ray  picture  of  the  parts  of  the  body  which 
plaintiff  claimed  were  injured  would  more 
certainly  disclose  the  truth  of  the  matter 
than  they  were  able  to  do  upon  their  ex- 
amination; that  neither  of  them  were  eye 
and  ear  specialists ;  and  that  such  a  specialist 
could  more  certainly  decide  as  to  the  trouble 
with  plaintiff's  eyesight  and  hearing,  of 
which  he  complained,  and  whether  the  same 
was  caused  by  the  accident. 

On  the  trial  of  the  case  these  further  pro- 
ceedings were  had,  which  may  have  some 
bearing  in  determining  whether  there  was 
any  prejudicial  error  in  the  action  of  the 
court  in  overruling  the  motion:  Plaintiff  tes- 
tified that  when  the  ice  fell  against  him  it 
hurt  him  in  the  back,  hips,  head,  arms,  and 
practically  all  over ;  that  his  hand  was  par- 
alyzed, his  face  has  a  tingling  in  it  all  of 
the  time;  that  his  intestines,  kidneys,  and 
bowels  were  affected ;  that  his  eyesight  and 
bearing  were  not  as  good  as  they  were  be- 
fore the  injury ;  that  he  had  frequent  sink- 
ing and  fainting  spells,  and  was  unable  to 
do  any  work  whatever,  and  was  confined 
to  his  bed  most  of  the  time  until  the  time  of 
the  trial;  that  he  was  able  to  walk  only 
with  difficulty,  and  that  all  of  these  condi- 
tions bad  existed  from  soon  after  the  date  of 
the  injury  until  the  time  of  the  trial.  The 
only  specific  injury  of  which  there  was  any 
external  evidence  as  testified  to  by  the  plain- 


tiff, his  wife,  and  the  physician,  who  was 
first  called,  consisted  of  a  bruise  near  the 
spinal  column  In  the  small  of  the  back,  and 
a  bruise  extending  around  to  his  right  side; 
also  a  bruised  condition  of  one  hand.  The 
principal  medical  testimony  offered  by  plain- 
tiff was  that  of  Dr.  Harris,  who  examined 
him  about  three  months  after  the  injury, 
and  who  testified  that  he  found  no  evidence 
of  any  serious  trouble,  except  in  the  spine; 
that  he  found  a  curvature  of  the  spine,  with 
a  great  deal  of  tenderness  in  that  region ; 
that  the  hips  were  tilted,  resulting  In  a  short- 
ening of  one  leg,  which  he  attributed  to  the 
curvature  of  the  spine.  This  physician  also 
testified  that  he  did  not  examine  the  plain- 
tiff's sight  or  hearing,  and  that  a  spapialist 
would  be  better  able  to  make  such  examina- 
tion and  come  to  a  conclusion  as  to  whether 
such  defect,  if  it  existed,  could  result  from 
any  injury  received  In  the  accident.  Ee  fur- 
ther testified  that  in  his  opinion  an  X-ray 
would  not  assist  the  jury  In  finding  out  what 
was  the  matter  with  plaintiff.  He  admitted 
that  X-ray  examinations  were  extensively 
used  in  the  medical  profession;  that  It  was 
not  possible  to  make  the  X-ray  pictures  so  as 
to  deceive,  but  stated  that  X-ray  pictures 
were  hard  to  read,  and  might  be  read  so  as 
to  deceive.  On  the  trial  defendant  offered 
the  testimony  of  two  physicians  who  had  ex- 
amined the  plaintiff,  and  they  both  stated 
that  they  did  not  find  any  curvature  of  the 
spine,  any  disarrangement  of  the  hips,  or 
any  other  evidence  of  any  serious  Injury  to 
the  plaintiff;  that  an  X-ray  examination 
would  definitely  determine  any  question  as 
to  the  curvature  of  the  spine,  and  that  an  ex- 
amination by  a  specialist  would  more  defi- 
nitely determine  the  nature  and  cause  of  any 
defect  in  plaintiff's  sight  and  hearing.  These 
physicians  testified  that  in  their  opinion  the 
plaintiff's  troubles  were  Imaginary.  The 
court  submitted  to  the  Jury  issues  only  as  to 
whether  plaintiff  was  totally  and  permanent- 
ly disabled  as  a  result  of  the  accident,  and 
whether  he  was  entitled  to  bulk  compensa- 
tion. The  jury,  some  time  after  their  retire- 
ment, returned  into  court  and  propounded 
the  following  questions  to  the  court: 

"(1)  In  case  the  jury  should  agree  to  allow 
damages  to  plaintiff,  would  it  be  necessary  that 
such  amount  be  paid  in  bulk,  or  can  it  be  paid 
weekly?  (2)  Should  the  jury  agree  that  plain- 
tiff is  not  permanently  or  totally  disabled,  can 
we  allow  any  compensation  at  all}" 

The  court  informed  the  jury  that  it  would 
be  Improper  for  him  to  answer  these  ques- 
tions, and  instructed  them  to  consider  and 
answer  the  special  issues  theretofore  sub- 
mitted. 

[2]  It  was  stated  in  argument  that  the 
court  overruled  the  motion,  on  the  ground 
that  be  was  without  power  to  order  the  ex- 
amination.   The  order  overruling  the  motion 
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is  general,  however,  so  that  If  there  Is  any 
theory  on  which  the  ruling  can  be  sustained 
we  would  have  to  assume  that  It  was  made 
on  that  ground. 

[J]  However,  the  power  of  the  court  In  the 
premises  Is  logically  the  first  matter  for  con- 
sideration In  the  examination  of  the  question, 
and  we  will  first  consider  such  matter.  We 
may  begin  Its  consideration  with  the  proposl- 
tlon  that  we  must  look  to  the  Workmen's 
Compensation  Law  for  any  authority  the 
court  may  have  to  order  a  physical  examina- 
tion without  the  consent  of  the  plaintiff;  for 
in  the  ordinary  case  the  court  is  without 
such  power.  Austin  &  Northwestern  By.  Co. 
v.  Cluck.  97  Tex.  172,  77  S.  W.  403,  64  L. 
B.  A.  494,  104  Am.  St  Rep.  863,  1  Ann. 
Cos.  261. 

[4,  S]  The  provisions  of  the  said  Workmen's 
Compensation  Law  that  may  be  applicable 
are  contained  in  sections  42  and  44,  of  the 
act  (articles  6246—42  and  5246—44,  Vernon's 
Civil  Statutes,  1918  Supp.).  In  the  first  ar- 
ticle named  It  is  provided  that  the  Industrial 
Accident  Board  "may  require  any  employe1 
claiming  to  have  sustained  injury  to  submit 
himself  for  examination  before  such  board 
or  some  one  acting  under  its  authority  at 
some  reasonable  time  and  place  within  the 
state,  and  as  often  as  may  be  reasonably  or- 
dered by  the  board  to  a  physician  or  physi- 
cians authorised  to  practice  under  the  laws 
of  this  state.  If  the  employ^  or  the  associa- 
tion requests,  'he  or  it  shall  be  entitled  to 
have  a  physician  or  physicians  of  his  or  its 
own  selection  present  to  participate  in  such 
examination.  Refusal  of  the  employe  to  sub- 
mit to  such  examination  shall  deprive  him  of 
his  right  to  compensation  during  the  continu- 
ance of  such  refusal."  In  a  subsequent  para- 
graph of  the  same  article,  it  is  further  pro- 
vided that: 

"The  association  shall  have  the  privilege  of 
having  any  injured  employe  examined  by  a 
physician  or  physicians  of  its  own  selection,  at 
reasonable  times,  at  a  place  or  places  suitable 
to  the  condition  of  the  injured  employe  and 
convenient;  and  accessible  to  him;  provided, 
however,  that  the  association  shall  pay  for  such 
examination  and  the  reasonable  expense  inci- 
dent to  the  injured  employe  in  submitting  there- 
to, and  provided  farther  that  the  injured  em- 
ploye shall  have  the  privilege  to  have  a  physi- 
cian or  physicians  of  his  own  selection,  at  the 
expense  of  such  injured  employe,  present  to 
participate  in  such  examination." 

The  second  article  referred  to  provides  that 
any  interested  party  who  is  not  willing  to 
abide  by  the  award  of  the  Industrial  Acci- 
dent Board  shall  give  certain  notice  to  the 
adverse  party,  and  within  a  stipulated  time 
bring  suit  in  some  court  of  competent  juris- 
diction to  set  aside  such  award,  and  that 
"whenever  such  suit  Is  brought,  the  rights 
and  liability  of  the  parties  thereto  shall  be 
determined  by  the  provisions  of  this  act, 
•    •    •    and  the  court  shall    ••    *    de- 


termine the  Issues  in  such  cause  Instead  of 
the  board  upon  trial  de  novo  and  the  burden 
of  proof  shall  be  upon  the  party  claiming 
compensation." 

Provisions  for  examination  under  the  di- 
rections of  the  board  in  special  circumstances 
are  also  found  In  other  parts  of  the  law,  but 
we  need  not  further  refer  thereto,  but  may 
say  that  it  appears  from  the  entire  act  that 
physical  examination,  either  at  the  instance 
of  the  board  or  the  Insurance  association,  is 
made  an  Important  feature  in  the  administra- 
tion of  the  law,  and  evidently  regarded  by 
the  lawmakers  as  being  an  important  means 
of  ascertaining  ine  extent  of  the  injury  for 
which  compensation  is  sought  The  mere 
bringing  of  the  suit  in  the  courts  in  practical 
effect  sets  aside  the  award  made  by  the  Ac- 
cident Board.  The  court  thereafter  has  con- 
tinuing jurisdiction  of  the  proceeding,  with 
power  to  make  such  orders  therein  from  time 
to  time  in  reference  to  allowing,  diminishing, 
Increasing,  or  discontinuing  the  weekly  com- 
pensation that  may  have  been  allowed.  U.' 
S.  Fidelity  ft  Guaranty  Co.  ▼.  Davis,  212  8. 
W.  239;  Ga.  Casualty  Co.  v.  Gelsenbeck,  210 
S.  W.  273.  We  think  it  clear  that  it  was  the 
Intention  of  the  Legislature  that  the  provi- 
sions for  physical  examination  should  be 
applicable  after  the  proceeding  should  have 
been  transferred  to  the  courts,  as  well  as 
while  it  was  pending  before  the  board,  and 
the  only  other  Inquiry  pertinent  to  this  phase 
of  the  question  is  whether  such  provision  is 
in  violation  of  the  personal  rights  guaranteed 
by  section  9,  art  1,  of  toe  Constitution. 

The  Supreme  Court,  in  the  case  of  Austin 
ft  N.  W.  By.  Co.  v.  Cluck,  supra,  after  quot- 
ing the  provisions  of  section  9,  art  1,  of  the 
Constitution,  makes  this  statement: 

"Whether,  under  this  guaranty  of  immunity 
from  interference  with  the  person,'  the  Legisla- 
ture might  authorize  the  physical  examination 
of  a  party  to  a  suit  is  not  before  us  for  de- 
termination." 

The  ground  of  the  decision  that  the  court 
was  without  power  to  authorize  the  examina- 
tion was  the  conclusion  that  no  precedent  for 
such  a  proceeding  could  be  found  in  the  com- 
mon law,  and  no  provision  therefor  was  made 
in  the  Constitution  or  statutes,  and  that  the 
court  had  no  powers  not  recognized  by  the 
common  law  or  by  the  Constitution  or  stat- 
utes. The  same  conclusion  was  reached  by 
the  Supreme  Court  of  the  United  States  on 
identical  reasons.  U.  P.  Railway  Co.  v.  Bots- 
ford,  141  U.  S.  250,  11  Sup.  Ct.  1000,  35  L. 
Ed.  735.  The  Supreme  Court  of  the  United 
States  later  held  that  there  were  no  consti- 
tutional objections  to  such  a  proceeding 
when  it  was  authorized  by  legislative  enact- 
ment Camden  Ry.  Co.  v.  Stetson,  177  U.  S. 
172,  20  Sup.  Ct.  617,  44  L.  Ed,  721.  Such  is 
also  the  holding  of  some  other  courts.  R. 
C.  L.  vol.  14,  p.  703,  and  authorities.  We 
have  found  ho  authority  which  denies  the 
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constitutional  power  of  the  Legislature  to 
enact  such  laws.  However,  It  does  not  be- 
come necessary  to  decide  as  to  the  general 
power  of  the  Legislature  to  enact  a  law  that 
would  provide  for  a  physical  examination  in 
the  ordinary  personal  injury  case,  for  such 
a  provision  in  the  Workmen's  Compensation 
Law  may  be  supported  on  grounds  that 
would  not  be  applicable  in  other  cases.  An 
employ*  of  a  subscriber  under  the  provisions 
of  the  Workmen's  Compensation  Law,  by 
failing  to  give  the  notice  provided  by  section 
4  of  the  act  (article  6246 — 4,  Vernon's  Civil 
Statutes,  1918  Supp.),  waives  his  right  to 
claim  damages  for  compensation  except  un- 
der the  provisions  of  said  law  (article 
5246—5,  Vernon's  Civil  Statutes,  1818  Supp.). 
By  thus  accepting  employment  and  waiving 
Ms  right  to  assert  the  common-law  liability 
of  his  employer,  the  employe  consents  in  case 
of  injury  to  receive  compensation  therefor 
subject  to  the  terms  of  the  act;  and,  as 
physical  examination  is  a  part  of  the  pro- 
•cedure  provided  by  the  act  to  determine  the 
right  to  compensation,  and  the  amount  there- 
of, the  employ*  thus  consents  to  the  applica- 
tion of  these  provisions  of  the  law  In  advance 
of  the  Injury.  We  conclude  that  the  court 
had  the  power  to  order  such  an  examination 
as  was  prayed  for  in  the  motion,  and  must 
now  ascertain  how  this  power  is  to  be  ex- 
ercised, and  whether  the  party  may  review 
the  action  of  the  court  therein. 

[I]  Article  5246—42  of  the  law,  already 
quoted,  gives  the  association  the  privilege  of 
having  a  physical  examination  made  by  a 
physician  of  its  own  selection.  The  law  does 
not  expressly  provide  how  this  privilege  shall 
be  enforced  nor  the  penalty  for  refusal.  We 
take  It  that  in  case  of  refusal  the  associa- 
tion should  apply  to  the  board  or  court  hav- 
ing jurisdiction  of  the  case,  for  an  order 
for  the  examination,  and  it  would  then  be 
the  duty  of  such  tribunal  to  provide  there- 
for under  the  power  granted  by  the  first  par- 
agraph of  the  said  section,  also  already 
quoted. 

[7]  While  it  Is  stated  in  the  motion  that 
the  appellant  had  requested  the  claimant 
to  submit  to  an  X-ray  examination,  and  he 
had  refused,  the  motion  shows  that  appellant 
did  not  further  insist  on  its  statutory  privi- 
lege, but  by  such  motion,  which  requested  the 
court  to  appoint  the  physicians,  appealed  to 
the  general  powers  of  the  court  conferred 
by  the  first  paragraph  of  the  article.  Now 
this  general  power  is  in  its  terms  discretion- 
ary, and  it  is  insisted,  with  some  reason,  that 
the  failure  of  the  appellant  to  pursue  his 
right  expressly  granted  would  preclude  him 
from  complaining  of  an  abuse  by  the  court 
of  a  discretionary  power.  It  is  true  that  the 
general  power  to  which  the  appellant  has  ap- 
plied is  granted  In  language  that  Is  ordinarily 
construed  as  conferring  discretion;  but  the 
exercise  of  many  powers  that  are  largely 


discretionary  may  be  reviewed  in  case   of 
abuse. 

[I]  In  those  jurisdictions  where  the  courts, 
Independent  of  the  statute,  held  that  they 
had  the  power  to  order  a  physical  examina- 
tion, it  was  recognized  that  such  power  was 
discretionary,  yet  subject  to  review  on  ap- 
peal for  abuse.  The  conclusions  reached  In 
such  jurisdictions  as  to  the  power  and  the 
manner  of  its  exercise  are  thus  stated  by 
a  leading  authority  sustaining  the  right: 

"(1)  That  trial  courts  have  the  power  to  or- 
der the  medical  examination  by  expert*  of  the 
injured  parts  of  the  plaintiff,  who  is  seeking 
to  recover  damages  therefor;  (2)  that  a  de- 
fendant has  no  absolute  right  to  demand  the 
enforcement  of  such  an  order,  but  the  motion 
therefor  is  addressed  to  the  sound  discretion  of 
the  trial  court;  (3)  that  the  exercise  of  such 
discretion  is  reviewable  on  appeal,  and  correct- 
able in  cases  of  abuse;  (4)  that  the  examina- 
tion should  be  applied  for  and  made  before  en- 
tering upon  the  trial,  and  should  be  ordered 
and  conducted  under  the  direction  of  the  court, 
whenever  it  fairly  appears  that  the  ends  of 
justice  require  a  more  certain  ascertainment  of 
important  facts  which  can  only  be  disclosed  or 
fully  elucidated  by  such  an  examination,  and 
such  an  examination  may  be  made  without 
danger  to  the  plaintiff's  life  or  health,  or  the 
infliction  of  serious  pain;  (5)  that  the  refusal 
of  the  motion,  when  the  circumstances  appear- 
ing in  the  record  present  a  reasonably  dear 
case  for  the  examination  under  the  rules  stated, 
is  such  an  abuse  of  discretion  in  the  trial  court 
as  will  operate  to  reverse  a  judgment  for  the 
plaintiff;  (6)  that  such  an  order  may  be  en- 
forced, not  by  punishment  as  for  contempt,  but 
by  delaying  or  dismissing  the  proceeding." 
City  of  South  Bend  v.  Turner,  156  Ind.  418, 
60  N.  E.  271,  54  L.  R,  A.  396,  83  Am.  St.  Rep. 
200. 

The  foregoing  was  quoted  by  our  Supreme 
Court  in  the  case  of  Austin  &  Northwestern 
Ry.  Co.  v.  Cluck,  supra,  as  being  representa- 
tive of  the  holdings  of  those  courts  which 
recognized  the  right  of  the  court  to  order 
a  physical  examination,  and  the  authority 
from  which  the  quotation  is  taken  is  referred 
to  as  being  "the  best  reasoned  of  them  all." 
These  propositions  have  also  been  frequently 
referred  to  by  other  courts  as  controlling 
the  procedure  In  such  cases.  Western  Glass 
Mfg.  Co.  v.  Schoeninger,  42  Colo.  357,  84 
Pac.  342,  15  I*  R,  A.  (N.  S.)  663, 126  Am.  St 
Rep.  166.  Some  of  the  express  provisions  of 
the  Workmen's  Compensation  Law  in  refer- 
ence to  physical  examination  are  strikingly 
similar  to  the  propositions  stated,  and  we 
think  It  reasonable  to  assume  that  the  Legis- 
lature had  these  decisions  in  mind,  and,  In 
granting  the  general  power  conferred  in  the 
first  paragraph  of  said  article  referred  to, 
Intended  that  it  should  be  exercised  accord- 
ing to  the  practice  In  those  Jurisdictions 
where  It  was  already  regarded  as  one  of  the 
inherent  powers  of  the  court  In  so  far  as 
such  practice  was  not  inconsistent  with  par- 
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ticular  provisions  of  the  statutory  law.  The 
general  provisions  of  the  statute,  In  our  opin- 
ion, granted  powers  as  broad  as  those  held 
by  some  courts  to  be  Inherent,  and  the  spe- 
cific provisions  requiring  Its  exercise  In  par- 
ticular cases  does  not,  we  think,  limit  the 
general  powers,  but  makes  Its  exercise  In 
those  particular  cases  mandatory  Instead  of 
discretionary.  It  is  probably  true  that  the 
association,  before  It  could  complain  of  the 
action  of  the  court  in  refusing  to  order  an 
examination  under  its  general  discretionary 
authority,  would  be  required  to  allege  that 
it  had  requested  an  examination  and  been 
refused.  I.  ft  G.  N.  By.  Co.  v.  Underwood, 
64  Tex.  463;  G.,  C.  ft  S.  F.  By.  Co.  v.  Norfleet, 
78  Tex.  321, 14  S.  W.  703.  But  when  the  pro- 
ceeding has  reached  this  stage,  that  is,  re- 
quest for  examination  by  physicians  named 
by  the  defendant,  has  been  made  and  re- 
fused by  the  plaintiff,  we  think  the  defendant 
may  then  apply  to  the  general  power  of  the 
court,  rather  than  insist  on  an  examination 
being  made  by  physicians  of  Its  own  choos- 
ing. When  the  examination  is  to  be  made 
under  the  order  of  the  court,  It  would  seem 
obvious  that  an  examination  by  disinterest- 
ed experts  chosen  by  the  court,  would  be 
more  conducive  to  the  ascertainment  of  the 
troth  than  that  of  physicians  selected  by  the 
plaintiff's  antagonist,  whose  examination  and 
opinions  are  more  apt  to  be  partisan,  and  in 
the  ordinary  case  It  is  more  appropriate  to 
request  the  court  to  name  the  examiners.  B. 
O.  I*,  vol.  14,  p.  712:  Richmond  By.  v.  Child- 
era,  82  Ga.  719,  »  &  B.  602,  3  L.  B.  A.  808, 
14  Am.  St  Bep.  188. 

[I]  We  are  therefore  of  the  opinion  that 
If  the  facts  are  sufficient  to  show  that  an 
examination  was  reasonably  necessary  to 
a  proper  development  of  the  truth  of  the 
Issues  for  trial,  the  defendant  ought  not 
to  be  precluded  from  complaining  of  the 
abuse  of  the  discretion  of  the  court  In  such 
matter,  merely  because  It  requested  the  court 
to  appoint  physicians,  instead  of  naming  the 
physicians  Itself  In  the  motion.  We  are  thus 
brought  to  the  final  question  In  the  decision 
of  this  assignment:  Whether  there  was  any 
abuse  of  such  discretion  In  the  denial  of  the 
motion  In  this  case. 

The  motion  Itself,  we  think,  states  suffi- 
cient facts  to  show  the  necessity  for  such 
examination.  The  facta  as  developed  on  the 
trial  of  the  motion  and  the  case  on  its  merits 
show  that  the  issue  as  to  the  true  extent 
and  effect  of  the  plaintiff's  injuries  is  left 
In  doubt  after  the  introduction  of  the  avail- 
able testimony.  The  questions  propounded 
by  the  Jury  to  the  court  show  that  the  jury 
was  In  doubt  as  to  the  truth  of  the  case 
The  facts  further  show,  we  think,  that  an  X- 
ray  examination,  and  an  examination  by  an 
eye  and  ear  specialist,  would  probably  as- 
certain the  truth  and  clear  up  the  doubt 
as  to  such  matter.    Under  these  circumstanc- 


es we  think  the  court  should  have  granted 
the  motion  and  ordered  an  examination  un- 
der such  reasonable  conditions  as  might  be 
named  in  the  order.  We  therefore  sustain 
the  first  assignment 

[10]  The  second,  third,  fourth,  fifth,  sixth, 
seventh,  and  eighth  assignments  complain 
of  the  action  of  the  court  in  overruling  spe- 
cial exceptions  to  the  plaintiff's  allegations 
of  the  Injuries  sustained  by  him,  because  it 
is  claimed  such  allegations  are  too  general 
and  indefinite,  and  do  not  inform  the  de- 
fendant of  the  character  and  extent  of  the 
Injury  to  any  particular  part  of  plaintiff's 
body.  Without  taking  these  assignments  up 
separately,  we  may  say  that  we  regard  the 
petition  as  being  subject  to  some  of  the  ob- 
jections urged  thereto.  It  was  evidently 
the  Intention  of  the  pleader,  by  the  allega- 
tions referred  to  in  the  first,  second,  and  third 
special  exceptions,  to  state  only  general  con- 
clusions as  to  the  result  and  effect  of  the  In- 
juries to  be  more  specifically  alleged,  for 
these  general  conclusions  are  followed  by  the 
allegation  that  "said  injuries  so  received  at 
said  time  and  place  are  as  follows."  It 
the  pleader  had  then  described  specifically 
the  Injuries  actually  Inflicted  on  the  various 
parts  of  his  body  claimed  to  be  Injured,  the 
pleading  would  have  been  unobjectionable; 
but  the  attempted  specification  is  about  as 
general  and  Indefinite  as  the  general  con- 
clusion. The  injury  to  any  part  of  the  body 
is  not  specifically  described,  but  only  gener- 
al conclusions  as  to  the  effect  thereof  stated ; 
and,  when  any  attempt  Is  made  to  be  spe- 
cific, the  allegation  Is  so  Interwoven  with 
general  conclusions  and  statements  as  to 
other  parts  of  the  body  as  to  make  it  Im- 
possible to  separate  the  allegations.  No  def- 
inite idea  of  the  specific  nature  and  extent 
of  the  injuries  Inflicted  can  be  ascertained 
from  a  reading  of  the  petition.  We  think  the 
court  should  have  sustained  the  special  de- 
murrers referred  to  in  the  fifth,  sixth,  sev- 
enth, and  eighth  assignments. 

[11]  By  the  tenth  assignment  the  appellant 
complains  of  the  admission  of  evidence  to 
the  effect  that  plaintiff  could  not  support  his 
family  in  town  on  the  weekly  compensation 
that  would  be  paid  under  the  Workmen's 
Compensation  Law;  that  he  owned  a  farm 
In  New  Mexico,  which  was  unimproved,  and 
that  he  and  his  family  could  not  live  there- 
on with  the  weekly  allowances,  but  that  if 
the  compensation  were  paid  In  a  lump  sum, 
so  that  he  might  make  some  Improvements  on 
the  farm  and  buy  some  stock,  then  his  wife, 
with  what  little  help  he  could  give,  would 
be  able  to  make  a  living  for  the  family  on 
the  farm,  and  they  could  thus  live  better  and 
have  some  permanent  means  of  support 
That  plaintiff  had  no  other  means  of  support 
or  resources  with  which  to  go  into  business 
of  any  kind  or  establish  himself  on  said 
farm.    It  Is  claimed  under  this  assignment 
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that  such  ftrets,  If  true,  do  not  warrant  the 
award  of  the  compensation  in  a  lump  sum, 
and  the  testimony  should  have  been  rejected 
as  Irrelevant  and  immaterial.  The  express 
provision  of  the  Compensation  Law  which  re- 
lates to  the  commutation  of  the  weekly  pay- 
ments is  to  be  found  in  article  5246 — 33, 
Vernon's  Civil  Statutes  1918,  Supp.,  and  is 
as  follows: 

"In  cases  where  death  or  total .  permanent 
incapacity  results  from  an  injury,  the  liability 
of  tie  association  may  be  redeemed  by  pay- 
ment of  a  lump  sum  by  agreement  of  the  par- 
ties thereto,  subject  to  the  approval  of  the 
Industrial  Accident  Board  hereinafter  created. 
This  section  shall  be  construed  as  excluding  any 
other  character  of  lump  sum  settlement  save 
and  except  as  herein  specified;  provided,  how- 
ever, that  in  special  cases  where  in  the  judg- 
ment of  the  board  manifest  hardship  and  in- 
justice would  otherwise  result,  the  board  may 
compel  the  association  in  the  cases  provided 
for  in  this  section  to  redeem  their  liability  by 
payment  of  a  lump  sum  as  may  be  determined 
by  the  board." 

This  provision,  as  well  as  other  parts  of 
the  act,  show  that  it  was  the  purpose  of  the 
law  to  require  that  In  all  ordinary  cases  the 
compensation  should  be  paid  weekly  so  as 
to  take  the  place  of  the  wage  which  the  In- 
jured person  was  receiving,  but  the  Legis- 
lature, as  shown  by  the  provisions  of  this 
article  and  article  5246 — 34,  realized  that 
application  of  the  rule  for  the  payment  of 
the  compensation  in  equal  weekly  payments 
would,  in  some  Instances,  work  hardships 
and  injustice.  It  was  evidently  the  purpose 
of  the  Legislature,  by  the  general  provision 
Just  quoted,  to  provide  for  relief  against  the 
application  of  the  general  rule  in  such  cases, 
and  the  determination  of  the  application  of 
the  exception  to  the  rule  is  left  to  the  Judg- 
ment of  the  board.  The  discretion  thus  vest- 
ed in  the  board,  or  trial  court  in  case  of  re- 
moval to  the  courts  under  the  law,  will  not 
be  reviewed  except  for  manifest  abuse.  Hon- 
nold  on  Workmen's  Compensation,  voL  1,  pp. 
653-661;  McCracken  v.  Missouri  Valley 
Bridge  &  Iron  Co.,  96  Kan.  353, 150  Paa  832, 
Ann.  Cas.  1918B,  689.  Under  similar  provi- 
sions, in  other  jurisdictions  commutation  has 
been  allowed  "in  order  to  enable  the  employe 
to  Invest  his  compensation  in  a  business  of  his 
own,  to  return  to  his  native  land,  to  dis- 
charge a  mortgage  on  the  dependent's  home," 
and  in  a  variety  of  other  cases  which  involv- 
ed inquiry  as  to  the  pecuniary  situation  of 
the  beneficiary,  in  order  to  determine  the 
justice  of  the  particular  situation.  Honnold 
on  Workmen's  Compensation,  pp.  655-658, 
and  notes.  We,  therefore,  overrule  the  tenth 
assignment 

[12]  Complaint  is  made  by  the  eleventh 
assignment  of  the  Introduction  by  appellee 
in  evidence  before  the  jury  of  the  final  award 
and  ruling  of  the  Industrial  Accident  Board. 


I  By  the  terms  of  this  award,  the  Accident 
Board  found  that  the  claimant  had  been  In- 
jured; that. his  injury  resulted  in  total  in- 
capacity, and  an  award  of  weekly  compensa- 
tion was  ordered  to  be  paid  until  further 
order  of  the  board.  As  we  have  already  seen, 
the  trial,  when  the  case  is  taken  into  the 
courts,  Is  de  novo,  and  the  burden  of  proof 
is  upon  the  party  claiming  compensation. 
While  the  petition  in  such  suit  should  refer 
to  the  proceeding  before  the  Industrial  Ac- 
cident Board,  in  order  to  show  the  juris- 
diction of  the  court,  and  it  would,  perhaps, 
be  necessary  to  file  a  certified  copy  of  the 
award  in  such  proceeding,  the  question  of 
jurisdiction  is  for  the  determination  of  the 
court,  and  the  award  of  the  board  is  im- 
material to  any  issue  that  is  to  be  tried  by 
the  jury,  and  is  no  more  admissible  in  evi- 
dence before  it  than  the  transcript  of  the 
Judgment  on  the  trial  of  an  appeal  before  the 
Justice's  court,  in  which  case  it  is  held  that 
it  Is  improper  to  Introduce  In  evidence  before 
the  Jury  or  refer  to  the  findings  in  the  jus- 
tice's court  Kelley  v.  Fain,  168  S.  W.  869. 
The  colloquy,  which  we  need  not  set  out  at 
length,  between  counsel  and  the  court  at 
the  time  of  the  introduction  of  the  award  in 
evidence,  and  which  appellee  contends  ren- 
ders the  error  harmless,  emphasized,  it 
seems  to  us,  rather  than  minimized,  the  pos- 
sible harmful  effect  of  the  evidence. 

[1 3]  The  court's  charge'  made  the  average 
weekly  earnings  of  .the  plaintiff  at  the  time 
of  his  injury  for  401  weeks,  with  deductions 
for  present  payment  the  basis  of  the  assess- 
ment of  compensation  in  bulk.  Appellant  ob- 
jected to  this  charge,  on  the  ground  that 
Che  period  for  which  weekly  wages  should 
be  computed  under  the  facts  of  the  case 
should  have  been  401  weeks,  less  11  days. 
This  contention  is  based  on  the  fact  that  the 
testimony  shows  that  plaintiff  worked  for 
3  days  after  the  accident  before  he  was  in- 
capacitated, and  appellant  claims  that  un- 
der the  law  his  right  to  compensation  would 
not  begin  until  the  eighth  day  after  the  in- 
capacity began,  and  could  then  continue  only 
for  401  weeks  from  the  date  of  the  injury. 
We  do  not  agree  with  appellant  that  11  days 
should  have  been  deducted  from  the  401 
weeks  in  the  computation,  so  that  his  objec- 
tion to  the  charge  was  not  well  taken.  In 
view  of  another  trial,  however,  we  will  say 
that  we  are  of  the  opinion  that  under  the 
facts  of  this  case  the  computation  of  the  bulk 
assessment  should  be  made  on  the  basis 
of  400  weeks.  Article  5246—18  of  said  Com- 
pensation Law  provides  that— 

"While  the  incapacity  for  work  resulting 
from  injury  is  total,  the  association  shall  pay 
the  injured  employe  a  weekly  compensation 
equal  to  sixty  per  cent,  of  his  average  weekly 
wages,  •  •  *  but  •  *  •  in  no  case  shall 
the  period  covered  by  such  compensation  be 
greater  than  four  hundred  and  one  (401)  weeks 
from  the  date  of  the  injury." 
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Article  6246—8  provides  that— 

"Nt.  compensation  shall  be  paid  under  this 
act  for  an  injury  which  does  not  incapacitate 
the  employ*  for  a  period  of  at  least  one  week 
from  earning  full  wages,  but  if  .incapacity  ex- 
tends beyond  one  week  compensation  shall  be- 
gin to  accrue  on  the  eighth  day  after  the  injury, 
•  *  •  and  provided  further,  that  if  incapaci- 
ty does  not  follow  at  once  after  the  infliction 
of  the  injury  or  within  eight  (8)  days  thereof 
but  does  result  subsequently  that  compensation 
shall  begin  to  accrue  with  the  eighth  day  after 
the   date  incapacity  commenced." 

Under  these  articles  of  the  statute  the 
plaintiffs  right  to  compensation  began  to  ac- 
crue on  the  eighth  day  after  the  injury,  and 
if  total  and  permanent  incapacity  continued 
for  401  weeks  after  the  date  of  the  Injury 
he  could  receive  compensation  only  for  400 
•weeks. 

[14]  The  appellant  assigns  error  also  in 
the  refusal  of  the  court  to  submit  the  follow- 
ing special  issues,  requested  by  it: 

"If  Downing  has  suffered  from  incapacity  to 
labor  since  the  date  of  the  injury,  has  the  same 
been  due  to  causes  other  than  the  injury?" 

There  was  testimony  to  the  effect  that 
prior  to  the  accident  plaintiff  had  suffered 
with  his  back  and  had  had  sinking  spells 
similar  to  those  from  which  he  had  suffered 
thereafter,  and  which  he  claimed  to  be  the 
result  of  the  injury.  The  Issues  submitted 
by  the  court  required  the  jury  to  find:  First, 
whether  the  plaintiff  received  any  of  the  in- 
juries as  alleged;  and,  second,  whether  such 
Injuries  resulted  In  total  and  permanent  in- 
capacity. In  connection  with  the  second  is- 
sue, the  court,  at  the  appellant's  request, 
charged  the  Jury  that  the  burden  was  upon 
the  plaintiff  to  show  that  the  total  and  per- 
manent Incapacity  resulted  from  the  accident- 
al injury,  and  also  gave  appellant's  special 
charge  on  proximate  cause.  We  do  not  think 
there  was  any  error  In  refusing  the  submis- 
sion of  the  Issue  under  these  circumstances. 
North  American  Accident  Insurance  Co.  v. 
Miller,  193  S.  W.  7S9,  {  11;  San  Antonio  By. 
Co.  v.  Dawson,  201  S.  W.  230,  {5;  G.,  H. 
&  S.  A.  Ry.  Co.  v.  Cook,  214  S.  W.  646,  {  13; 
K.  C,  M.  &  O.  Ry.  Co.  v.  Estes,  203  S.  W. 
1159,  |  6;  Sun  Insurance  Co.  v.  Beneke,  53 
S.  W.  101,  |  4.  An  answer  to  the  Issue  was 
necessarily  comprehended  In  the  answer  to 
the  issues  already  submitted.  The  defense, 
on  account  of  the  facts  Involved  in  an  an- 
swer to  this  issue  was  merely  a  negative  of 
the  facts  which  were  necessary  to  plaintiff's 
recovery. 

[16]  Our  present  laws  in  reference  to  the 
submission  of  cases  on  special  issues  are  a 
development  of  previous  laws  In  regard  to 
special  verdicts  of  the  jury.  It  was  and  Is 
the  purpose  of  a  special  verdict  to  find  the 
ultimate  facts  put  In  issue  by  the  pleadings 
of  the  parties  and  necessary  to  dispose  of  the 
case  by  Judgment,  and  if  the  answers  to  the 


jury  contained  in  a  special  verdict  are  suffi- 
cient to  dispose  of  the  control  ling  issues, 
judgment  may  be  rendered  thereon,  although 
the  jury  may  not  have  answered  all  of  the 
Issues  submitted.  Sears  v.  Sears,  45  Tex. 
557;  Coons  v.  Lain,  168  S.  W.  981.  Article 
19S5  of  the  statute  provides  that  the  special 
verdict  must  find  the  facts  established  by 
the  evidence,  and  requires  the  court  "to  sub- 
mit all  the  Issues  made  by  the  pleading." 
Article  1984a  required  the  court  to  submit 
the  case  upon  request  on  "special  issues 
raised  by  the  pleading  and  evidence"  and 
provides  that  the  article  shall  be  construed 
In  connection  with  article  1985.  These  pro- 
visions, we  think,  require  the  court  to  sub- 
mit only  the  ultimate  controlling  issues  nec- 
essary to  a  judgment  on  the  pleading:  this 
would  require,  of  course,  the  submission  as 
an  Issue  of  each  material  ultimate  fact  al- 
leged by  the  plaintiff  in  support  of  bis  cause 
of  action  and  each  affirmative  defense  urged 
by  the  defendant.  It  would  not  require  the 
submission  of  subordinate  Issues,  a  finding 
upon  which  would  necessarily  be  embraced 
In  the  finding  of  the  ultimate  issue.  One  of 
the  ultimate  issues  in  this  case  was  whether 
the  accident  was  the  proximate  cause  of  the 
total  and  permanent  incapacity  which  plain- 
tiff claimed  to  exist  An  answer  to  such 
Issue  necessarily  Involves  a  conclusion  as  to 
whether  plaintiff's  condition  is  due  to  other 
causes,  anterior  to  and  having  ho  connection 
with  the  accident 

[1 0]  As  the  Issue  of  proximate  result  was 
clearly  submitted,  we  do  not  think  It  was 
necessary  to  submit  the  subordinate  issue 
requested  by  appellant.  Even  if  appellant 
were  technically  entitled  to  the  submission  of 
the  issue,  we  would  be  disposed  to  hold  that 
the  error  in  refusing  Its  submission  was 
harmless  In  this  Instance.  We  must  say, 
however,  that  the  decisions  as  to  the  proper 
practice  in  this  matter  are  in  conflict.  It  is 
true,  we  think,  that  if  the  case  were  submitted 
on  a  general  charge,  the  defendant  would 
have  been  entitled  on  proper  request,  to  have 
a  charge,  grouping  the  facts  of  this  defense, 
submitted  and  there  are  some  authorities 
which  hold  that,  even  where  the  case  is  sub- 
mitted on  special  Issues,  the  parties  are 
entitled  to  have  submitted'  separate  Issues 
grouping  the  facts  relied  on  in  defense, 
though  these  may  be  merely  in  the  nature  of 
negatives  to  the  plaintiff's  case,  and  answers 
thereto  would  be  comprehended  in  the  gener- 
al issues  submitted.  Ft.  Worth  &  Denver  City 
Ry.  Co.  v.  Speer,  212  S.  W.  766,  |  10;  G.,  H. 
&  S.  A.  Ry.  Co.  v.  Crowley,  214  S.  W.  721, 
§8  6,  7.  The  two  decisions  referred  to  were 
by  the  Ft.  Worth  court.  The  San  Antonio 
court  held,  In  the  case  of  S.  A.,  U.  &  G.  Ry. 
Co.  v.  Dawson,  201  S.  W.  250,  §  5,  that  the 
rule  which  requires  the  court  in  a  general 
charge  to  affirmatively  submit  as  an  issue 
each  group  of  facts  relied  on  by  either  party 
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to  the  suit,  has  no  application  to  the  sub- 
mission of  the  case  on  special  Issues.  The 
decisions  of  the  Beaumont  court,  In  the  case 
of  G.,  H.  &  S.  A.  By.  Co.  t.  Cook,  214  S.  W. 
646,  S  13,  and  of  this  court,  in  the  case  of 
North  American  Accident  Insurance  Co.  v. 
Miller,  183  S.  W.  758,  §  11,  are  practically 
to  the  same  effect  A  writ  of  error  was  de- 
nied by  the  Committee  of  Judges  in  the  case 
of  North  American  Accident  Insurance  Co. 
v.  Miller,  supra.  Of  course,  until  the  Su- 
preme Court  shall  have  finally  passed  on  this 
matter,  we  cannot  declare  the  law  with  any 
certainty,  but  until  the  matter  is  so  settled 
we  will  adhere  to  our  former  conclusion. 

[17]  Appellant's  attorney,  In  the  course  of 
his  argument  before  this  court,  stated  that 
the  plaintiff,  under  his  pleading,  could  re- 
cover all  he  claimed  or  nothing — that  is,  if 
he  did  not  show  himself  to  be  totally  and  per- 
manently disabled,  and  entitled  to  recover 
compensation  in  a  lump  sum,  then  he  could 
not  recover  anything.  The  issues  submitted 
by  the  trial  court  indicate  that  he  took  the 
same  view  of  the  matter.  While  no  com- 
plaint Is  made  of  this  by  either  party,  we 
suggest,  In  view  of  another  trial,  that  we  do 
not  think  this  is  a  correct  theory  of  the  plain- 
tiff's rights.  When  the  suit  was  filed  in  the 
district  court  the  entire  case  was  then  before 
such  court,  and  the  court  could,  if  the  con- 
clusion should  be  reached  that  the  plaintiff 
was  not  totally  and  permanently  disabled, 
or,  if  permanently  and  totally  disabled,  was 
not  entitled  to  receive  compensation  In  bulk, 
award  compensation  for  partial  disability  or 
total  disability,  for  a  limited  time  or  until 
recovery,  complete  or  partial,  to  the  same 
extent  and  under  the  same  conditions  as 
could  the  Industrial  Accident  Board  in  the 
first  instance.  U.  S.  Fidelity  &  Guaranty  Co. 
v.  Davis,  212  S.  W.  238. 

[18]  We  also  suggest  that  in  the  submis- 
sion of  the  issues  the  court  should  separate 
the  Issues  as  to  the  extent  of  the  Incapacity 
and  duration  thereof. 

Reversed  and  remanded. 

On   Motion   for  Rehearing. 

[II]  Appellee,  In  his  motion  for  rehearing, 
calls  our  attention  to  the  fact  that  the  pro- 
ceedings of  the  trial  court,  In  respect  to  the 
motion  to  require  a  physical  examination  of 
the  plaintiff,  are  not  embodied  in  a  formal 
bill  of  exceptions,  but  are  preserved  in  the 
record  only  by  the  motion  Itself  and  order 
overruling  it,  which  recites  therein  an  excep- 
tion on  the  part  of  the  defendant,  copied  sep- 
arately in  the  transcript,  the  statement  of  the 
evidence  heard  on  the  motion  appearing  In 
the  statement  of  facts.  Appellee  now,  asserts 
that  we  were  without  authority  to  consider 
the  assignment  because  of  the  absence  of  a 
bill  of  exceptions,  as  required  by  the  rules. 
If  this  objection  to  the  consideration  of  the 
assignment  had  been  presented  at  the  proper 


time,  we  would  have  felt  bound  to  have  sus- 
tained it  Rules  53,  64,  and  65  (142  S.  W. 
xxi)  for  the  District  and  County  Courts; 
Weatherford  M.  W.,  etc.,  Ry.  Co.  v.  Smith, 
170  S.  W.  133;  Panhandle,  eta,  Ry.  Co.  v. 
Kirby,  108  S.  W.  488;  Dixon  v.  Cooper,  178 
S.  W.  685 ;  Paris,  etc.,  Ry.  Co.  v.  Boston,  142 
S.  W.  844. 

[20]  The  case  was  fully  briefed  by  both 
parties,  and  was  orally  argued  on  original 
submission,  and  no  such  objection  to  the  con- 
sideration of  the  assignment  was  then  urged 
by  appellee.  The  appellant,  in  the  statement 
under  the  assignment,  copied  the  motion  In 
full,  referred  to  the  evidence  Introduced  on 
its  hearing,  and  stated  that  the  court  over- 
ruled the  motion,  and  that  appellant  duly  ex- 
cepted to  such  action.  The  statement  also  re- 
ferred to  other  proceedings  had  which  were 
thought  to  have  a  bearing  on  the  propriety  of 
the  action  of  the  court  on  the  motion.  We 
think  we  were  justified  in  considering  the 
assignment  on  the  uncontested  statement 
made  by  appellant,  and  that  It  is  now  too 
late  for  appellee  to  urge  this  objection.  Rules 
40  and  41  (142  S.  W.  xiv)  for  the  Courts  of 
Civil  Appeals;  Southern  Gas  &  Gasoline  En- 
gine Co.  v.  Adams  &  Peters,  168  S.  W.  1148, 
opinion  on  motion  for  rehearing  (writ  of  er- 
ror was  refused  in  this  case) ;  Taylor  v.  First 
State  Bank,  178  S.  W.  38,  opinion  on  motion 
for  rehearing. 

[21]  Most  of  the  propositions  now  urged  by 
appellee  in  the  motion  for  rehearing  in  sup- 
port of  the  action  of  the  trial  court  in  over- 
ruling the  motion  are  different  from  those 
contained  in  appellee's  original  reply  to  this 
assignment,  and  we  will  notice  these  briefly. 
The  first  proposition  now  urged  is  that  where 
the  evidence  was  conflicting  as  to  whether  the 
examination  would  assist  the  jury,  the  court 
had  the  right  to  decide  the  conflict  There 
was  no  conflict  in  the  evidence  on  the  hearing 
of  the  motion.  It  Is  true  that  one  physician 
on  the  subsequent  trial  of  the  case  gave  it 
as  his  opinion  that  an  X-ray  examination 
would  not  be  helpful  In  clearing  up  the  con- 
troversy as  to  the  injury  to  the  spinal  column, 
but  throughout  the  trial  all  the  physicians 
agreed  that  an  examination  by  a  specialist 
was  necessary  to  ascertain  the  extent  ahd 
cause  of  the  alleged  injury  to  the  sight  and 
hearing. 

[22,23]  It  is  also  now  asserted  that  the 
time  for  making  the  examination  was  not 
reasonable,  and  would  have  delayed  the  trial 
of  the  cause.  The  record  does  not  support 
this  statement,  nor  does  it  show  that  the  ex- 
amination was  resisted  for  such  reason.  Ap- 
pellee asserts  that  after  the  denial  of  this 
motion  the  case  was  continued  on  the  appli- 
cation of  the  defendant  The  record  does  not 
show  this  to  be  a  fact  The  bill  of  costs, 
which  is  the  only  record  showing  any  con- 
tinuance, shows  that  the  case  was  continued 
once  by  the  defendant  and  once  by  the  plain- 


Digitized  by 


Google 


Tex.) 


TEXAS  EMPLOYERS'  INS.  ASS"N  T.  DOWNING 
(in  aw.) 


128 


tiff,  the  dates  of  the  respective  continuances 
not  being  shown. 

[24]  It  to  farther  asserted  that  the  exami- 
nation should  hare  been  refused  because  the 
appellant  had  already  had  the  appellee  ex- 
amined under  order  of  the  Industrial  Board. 
The  examination  made  at  the  request  of  the 
Industrial  Board  was  made  before  the  filing 
of  this  suit.  At  that  time  the  claim  of  the 
plaintiff  for  compensation  was  pending  be- 
fore the  Accident  Board,  and  the  nature  of 
bis  injuries  was  stated  in  such  claim  as  fol- 
lows: 

"His  ribs  were  bent  or  broken,  bis  right  lung 
crushed  and  bruised,  and  a  broken  rib  punctur- 
ed said  lung.  'His  back  and  kidneys  were  in- 
jured, and  there  were  other  internal  injuries, 
the  names  of  which  are  not  known  to  the  said 
Downing." 

No  claim  was  made  before  the  filing  of  the 
suit  apparently  for  injury  to  the  sight  and 
hearing.  When  the  suit  was  filed,  and  it 
was  then  ascertained  that  the  plaintiff  claim- 
ed an  Injury  to  his  sight  and  hearing,  and 
it  became  known  that  one  of  the  physicians 
would  testify  that  he  had  a  curvature  of  the 
spine,  such  facts  we  think  afforded  reasonable 
grounds  for  a  request  for  further  examina- 
tion as  to  such  matters. 

[28]  It  is  also  now  urged  that  the  motion 
should  have  been  that  plaintiff  be  refused  com- 
pensation until  be  should  submit  to  examina- 
tion. Such  motion  would  harness  the  cart 
before  the  horse.  R.  8. 1918  (Vernon's  Supp.) 
art  5246—12. 

[211  But  if  we  are  mistaken  in  our  con- 
clusion that  it  Is  now  too-  late  for  appellee  to 
urge  the  objection  to  the  consideration  of  the 
first  assignment,  we  think,  in  any  event,  the 
case  should  be  reversed  on  the  eleventh  as- 
signment We  would  not  reverse  the  case  on 
account  of  the  errors  which  we  held  to  be 
shown  by  the  fifth,  sixth,  seventh,  and  eighth 
assignments,  because  on  the  whole  record  it 
does  not  appear  to  us  that  these  erroneous 
rulings  probably  resulted  In  any  harm. 

[27]  In  view  of  the  new  position  which  ap- 
pellee takes  with  reference  to  the  eleventh  as- 
signment, we  deem  a  further  statement,  in 
addition  to  the  statement  In  our  original 
opinion,  considering  this  assignment,  nec- 
essary. The  plaintiff;  In  support  of  his 
allegation  in  the  petition  that  he  had  made 
his  claim  to  the  Industrial  Accident  Board, 
that  it  had  made  an  award,  and  that  the 
plaintiff  had  given  notice  of  his  unwillingness 
to  abide  by  the  same,  attached  copies  of  such 
proceedings  as  exhibits  to  his  petition.  The 
defendant  took  no  exception  to  this  action. 
In  the  progress  of  the  trial  plaintiff  offered 
In  evidence  a  certified  copy  of  the  award.  We 
copy  the  following  from  the  bill  of  exception, 
which  shows  the  further  proceedings  which 
then  took  place: 

"To  the  Introduction  of  this  evidence  [the 
award]  as  proof  of  any  of  the  facts  therein 


recited  or  for  any  other  purpose  than  as  proof 
of  the  fact  that  a  final  ruling  and  decision  of 
the  Industrial  Accident  Board  had  been  made, 
the  said  defendant,  by  its  counsel,  objected, 
upon  the  ground  that  the  plaintiff,  Thomas 
Downing,  having  given  due  and  proper  notice 
that  he  was  unwilling  and  did  not  consent  to 
abide  by  said  final  ruling  and  decision,  and 
having  instituted  this  suit  to  set  aside  said 
final  ruling  and  decision,  and  the  proceedings 
herein  being  de  novo,  any  recital  of  fact  con- 
tained in  said  final  ruling  and  decision  could 
not  be  legal  evidence  or  proof  of  said  facts, 
and  should  not  be  permitted  to  go  to  the  jury 
as  proof  of  said  facts.  To  this  objection  Judge 
Barrett,  counsel  for  plaintiff,  replied:  'Well, 
if  that  was  so— if  that  waa  a  fact— it  would 
be  no  account,  your  honor.'  Whereupon  the 
court  overruled  the  said  defendant's  objection, 
with  the  remark:  'Well,  I  will  admit  it  in 
evidence  for  whatever  it  proves.'  And  to  this 
action  of  the  court  in  so  overruling  the  said 
defendant's  objection  and  In  permitting  the 
plaintiff  to  read  in  evidence  the  final  award 
and  decision  of  said  Industrial  Accident  Board, 
with  the  remark  above  quoted,  the  defendant 
by  its  counsel  then  and  there  excepted,"  etc. 

This  bin  was  approved  with  the  following 
qualification: 

"The  copy  of  the  award  of  the  Industrial  Ac- 
cident Board-  was  admitted  in  evidence  over  the 
objection  of  defendant,  with  this  statement: 
■Well,  I  will  admit  it  in  evidence  for  whatever 
it  proves.'  The  defendant  did  not  object  to  the 
same  as  to  the  fact  that  the  award  was  made, 
but  objected  to  the  admission  of  the  copy  in 
evidence  as  proof  of  any  of  the  facts  stated 
in  the  award,  which  objection  being  overruled, 
defendant  duly  excepted  thereto.  Thereupon 
Judge  Barrett,  attorney  for  plaintiff,  stated: 
•Well,  I  read  that  to  the  jury.  It  is  attached 
to  the  copy  of  the  petition,  and  we  will  waive 
the  reading  of  it  Copy  of  said  award  is  dated 
the  18th  day  of  September,  1918.'  It  was  not 
then  read  to  the  jury,  and  was  not  thereafter 
read  to  the  jury  so  far  as  my  recollection  goes. 
I  do  not  remember  of  it  having  been  read  to 
the  jury  in  the  reading  of  the  plaintiff's  peti- 
tion referred  to  in  the  argument,  and  I  do  not 
know  as  a  fact  that  the  jury  ever  read  it 
or  heard  it  read." 

It  Is  true  that  the  party  offering  an  objec- 
tion to  the  introduction  of  evidence  that  to 
admissible  for  any  purpose,  before  be  can 
complain,  should  ordinarily  request  an  In- 
struction limiting  the  consideration  of  the 
evidence.  H.  ft  T.  0.  By.  Co.  v.  Poole,  63 
Tex.  246.  The  effect  of  the  objection  as  It 
was  made  was  a  request  for  the  limitation  of 
the  testimony,  and  the  ruling  of  the  court, 
under  the  circumstances,  was  an  overruling 
of  defendant's  contention  that  the  award  was 
admissible  only  for  limited  purposes,  and  the 
statement  of  the  court,  made  in  overruling 
the  objection,  was  equivalent  to  an  Instruction 
to  the  Jury  that  they  might  consider  the  evi- 
dence for  all  purposes.  Under  these  circum- 
stances it  was  not  necessary  for  appellant  to 
make  a  formal  motion  to  limit  the  evidence 
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before  he  could  complain  of  the  action  of  the 
court. 

[28,29]  The  fact  that  the  award  was  not 
read  at  the  time  it  was  offered  was  not  mate- 
rial, we  think.  It  was  presumably  read  when 
the  petition  was  read ;  plaintiff's  attorney  so 
stated  when  he  offered  it,  and  it  was  pre- 
sumably In  the  hands  of  the  jury  as  an  exhib- 
it to  the  petition  in  their  retirement  It  ap- 
pears In  the  statement  of  facts  as  having  been 
introduced  in  evidence.  As  we  have  already 
seen,  the  evidence  was  sharply  conflicting  as 
to  the  extent  of  the  plaintiff's  injuries,  and 
the  Jury  were  evidently  In  doubt  as  to  the 
truth  of  the  matter.  Under  the  circumstances 
we  cannot  say  that  the  admission  In  evi- 
dence of  the  finding  of  the  Industrial  Acci- 
dent Board,  to  the  effect  that  the  Injury  had 
resulted  in  "total  incapacity,"  etc.,  might  not 
have  had  a  deciding  effect  on  the  Jury,  and 
cannot  say  that  the  error  Is  harmless.  Com- 
monwealth Bonding  &  Casualty  Co.  v.  Hen- 
dricks, 168  S.  W.  1010,  opinion  on  motion  for 
rehearing. 

[30 J  Appellant,  in  its  answer- to  the  ap- 
pellee's motion  for  rehearing,  takes  issue 
with  our  conclusion  that  it  was  Improper  to 
submit  the  oase  on  the  theory  that  plaintiff 
must  recover  In  a  lump  sum  for  total  incapac- 
ity, or  take  nothing,  and  contends  that  the 
pleading  Is  Insufficient  to  award  any  other 
relief  than  recovery  in  a  lump  sum.  The 
plaintiff  pleaded  the  accident  and  resultant 
injuries,  from  which  It  was  concluded  that  he 
had  suffered  total  and  permanent  incapacity. 
He  also  pleaded  the  amount  of  his  average 
weekly  wage,  and  other  facts  which  he  claim- 
ed were  sufficient  to  require  payment  of  the 
compensation  in  a  lump  sum  Instead  of  in 
weekly  payments.  All  these  allegations  are 
followed  with  a  prayer  for  recovery  in  a 
lump  sum,  and  for  general  relief. 

The  statement  of  the  Injuries,  the  incapac- 
ity, and  the  weekly  wage  plaintiff  was  there- 
tofore earning  embraced  all  the  essential  ele- 
ments of  a  good  cause  of  action,  and  it  was 
not  necessary  that  the  proper  measure,  or 
any  measure  of  damages,  be  stated  In  order 
to  warrant  a  recovery.  St.  Louis  &  South- 
western Ry.  Co.  v.  Jenkins,  89  S.  W.  1106; 
Ara  v.  Kuthland,  172  S.  W.  993.  The  fact 
that  the  plaintiff  may  have  overestimated  the 
extent  of  the  injury  or  his  resultant  incapac- 
ity, or  the  amount  of  his  average  weekly 
wage,  would  not  prevent  the  court  or  Jury 
from  awarding  such  compensation,  as  the 
facts  proven  would,  under  the  law,  entitle 
him  to;  nor  would  the  fact  that  he  sought  to 
have  a  commutation  of  the  damages  to  a 
lump  sum  prevent  the  court  from  applying 
the  prescribed  measure  of  damages  applica- 
ble to  all  but  exceptional  cases,  in  the  event 
plaintiff  failed  to  bring  himself  within  the 
exception.  As  may  readily  be  seen,  the  true 
justice  of  the  case  might  be  Impossible  of  ap- 


plication if  the  jury  in  such  case  be  forced 
to  the  alternative  of  awarding  compensation 
In  a  lump  sum  or  nothing. 
The  motion  for  rehearing  will  be  overruled. 


BBOADHEAD  &  CHAPMAN  v.  HARREM* 
(No.  8269.) 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 

Jan.  10,  1920.    Rehearing  Denied 

Feb.  7,  1920.) 

1.  Brokers  <3=»106— Authority  to  execute 
contract  not  shown  bt  evidence. 

Evidence  held  insufficient  to  show  authority 
of  broker  to  execute  contract  binding  on  his 
principal  for  sale  of  land. 

2.  Brokers  ®=»103  —  Contract  containing 

terms  in  excess  of  authority  unenforce- 
able by  purchaser. 
Contract  executed  by  broker  can  be  repu- 
diated by  principal,  so  that  purchasers  cannot 
enforce  it;  it  containing  terms,  among  others, 
that  vendor  shall  furnish  abstract  brought 
down  to  date,  contrary  to  provision  of  authori- 
zation to  sell  that  "All  prices  are  net  clear 
of  expenses." 

8.  Brokers  «=»103— Contract  not  ratified 
by  principal  unaware  op  unauthorized 

TERMS. 

Principal  not  having  seen  the  contract  of 
sale  executed  by  broker,  or  known  of  unauthor- 
ized terms  therein,  cannot  be  held  to  have  rati- 
fied it 

Appeal  from  District  Court,  Grayson  Coun- 
ty;  F.  E.  Wilcox,  Judge. 

Action  by  Broadhead  &  Chapman  against 
D.  A.  Harrell.  Judgment  for  defendant,  and 
plaintiffs  appeal.    Affirmed. 

J.  L.  Gammon,  of  Waxahachie,  Head,  Dil- 
lard,  Smith,  Maxey  &  Head  and  Wood,  Jones 
&  Hassell,  all  of  Sherman,  for  appellants. 

Wolfe  &  Freeman,  of  Sherman,  for  ap- 
pellee. 

RAINEY,  a  J.  Appellants  brought  this 
suit  against  appellee,  seeking  to  enforce  spe- 
cific performance  of  a  written  contract  for 
the  purchase  of  certain  land  lying  in  Grayson 
county,  Tex.,  and,  in  the  alternative,  for 
damages  for  Its  breach.  The  said  contract 
was  executed  by  Claude  Eatherly  as  agent 
of  appellee  to  sell  and  convey  to  appellants 
several  tracts  of  land,  reciting,  among  other 
things,  that  he  was  the  duly  authorized 
agent  of  appellee.  Appellee  answered  deny- 
ing the  agency  to  sell  and  convey  said  land 
and  his  authority  to  enter  Into  said  contract 
Appellants  by  supplemental  petition  plead 
a  ratification  and  adoption  of  said  contract 
after  full  knowledge  of  its  terms.  The  case 
was  tried  before  a  Jury  and  the  court  in- 
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structed  a  verdict  for  appellee,  and  plaintiff? 
appealed.  - 

The  appellants  complain  of  the  conrt  for 
Instructing  a  verdict  for  appellee,  because 
the  evidence  shows  that  Eatherly  was  duly 
authorized  by  appellee  to  make  for  him  as 
his  agent  a  binding  contract  for  the  sale  of 
the  land  as  per  the  contract  in  evidence. 
The  evidence  of  Eatherly  shows  that  the 
first  negotiation  in  reference  to  the  sale  of 
the  land  was  made  between  him  and  appel- 
lee over  the  long  distance  phone  on  October 
25, 1917,  and  his  testimony  in  relation  there- 
to is,  in  substance: 

"I  had  previously  pnt  in  a  call  for  Mr.  Har- 
rell  through  the  Sherman  office,  and  asked  that 
he  be  called  at  Groom,  Tex.  Over  the  tele- 
phone I  asked  the  defendant  the  price  of  his 
land,  the  home  place  and  adjoining  land,  and 
also  the  Pruitt  places  and  the  Oarr  place.  He 
priced  it  to  me  at  $105  per  acre  net,  clear  to 
him  without  expense.  I  told  him  I  had  a  man 
I  conld  sell  it  to.  I  told  him  I  had  a  man  who 
would  buy  it.  He  said  'Bring  your  man  and 
come  np  here  and  we  can  close  it  up  to-day.' 
I  says,  'I  can't  come  to-day.'  He  says,  'Are 
you  not  at  Shamrock?'  I  says,  'No,  sir;  in 
Sherman.'  He  says,  'I  thought  you  were  at 
Shamrock.'  He  went  ahead  and  priced  the 
different  tracts  of  land  to  me.  He  put  the 
prices  at  $105  an  acre  for  the  home  place  and 
adjoining,  and  the  Pruitt  places  and  the  Carr 
place  and  the  Fuller  place  at  $37.50,  and  the 
Kersey  place  at  $80.  These  prices  had  to  be  net 
to  him,  clear  of  any  expense.  Mr.  Harrell  asked 
me  in  the  telephone  conversation  I  have  men- 
tioned if  I  could  hold  the  man  there,  and  I 
told  him  I  could  close  it  that  day.  I  asked 
him  how  many  acres  of  land  there  were  in  the 
Pruitt  places,  and  he  said  115  acres  on  the 
south  side  of  the  road  and  about  50  acres  on 
the  north  side.  I'  told'  him  I  did  not  know  he 
had  any  on  the  north  side  of  the  road;  that  I 
thought  his  brother  Willis  had  bought  that  land. 
He  said,  *No' ;  he  still  owned  it,  .and  to  put  it 
in  if  I  could.  He  said:  'Close  your  deal  there 
to-day,  and  hold  the  party  until  morning.  Don't 
go  into  writing  until  you  get  a  lettergram  to- 
night pricing  all  the  places,  and  you  will  have 
it  in  black  and  white,  and  there  will  be  no 
misunderstanding  about  it.'  When  I  told  Mr. 
Harrell  that  I  was  at  Sherman  and  not  at 
Shamrock,  as  he  thought,  he  then  asked  me  if 
I  could  hold  my  man  there  until  the  next  morn- 
ing. I  told  him  I  could,  and  then  he  said  to 
close  the  deal,  but  not  to  go  into  writing  until 
I  got  his  telegram.  He  said,  'I  will  send  a 
night  letter  to-night,  and  you  will  have  it  in 
black  and  white.'  He  said  the  night  letter  was 
to  confirm  the  prices  he  was  making  over  the 
telephone.  He  said,  'For  fear  you  might  misun- 
derstand the  prices  over  the  phone,  I  will  send 
this  night  letter.'  (The  telephone  conversation 
occurred  on  October  25,  1917.  The  night  letter 
referred  to  in  the  telephone  conversation  was 
sent  on  the  night  of  October  25th,  received  by 
J.  C.  Eatherly  on  the  morning  of  October  26, 
1917.  J.  C.  Eatherly's  ex  parte  deposition  was 
taken  on  February  20,  1918.  The  trial  of  this 
case  occurred  in  January,  1919.)  My  deposition 
was  taken  in  this  case  in  February,  1918,  on 
the  20th,  I  believe.    At  that  time  my  memory 


was  fresh  as  to  the  matters  concerning  which 
I  testified.  In  the  telephone  conversation  I 
had  with  the  defendant  he  did  not  say  anything 
about  figuring  with  other  parties  for  the  sale 
of  the  land.  I  don't  think  anything  was  men- 
tioned about  other  deals  in  that  telephone  con- 
versation. Mr.  Harrell  did  not  tell  me  in  that 
conversation  over  the  telephone  not  to  do  any- 
thing until  I  heard  from  him,  but  he  did  tell 
me  not  to  go  into  any  writing  until  I  got  the 
telegram.  He  did  not  tell  me  not  to  close  any 
deal  until  I  heard  from  him ;  that  he  was  on  a 
deal  with  other  parties.  He  did  not,  in  the 
telephone  conversation,  say  that  or  anything  to 
that  effect" 

On  cross-examination  of  the  witness  J. 
C.  Eatherly,  defendant  read  in  evidence  a 
part  of  his  ex  parte  deposition  taken  Feb- 
ruary 20,  1918,  wherein,  among  other  things, 
he  testified  in  reply  to  the  eighth  direct  in- 
terrogatory: 

"I  have  stated  that  the  contract  was  made 
over  the  telephone  in  part  and  in  part  by 
telegrams,  copies  of  which  telegrams  have  here- 
tofore been  attached.  As  to  the  terms  of  the 
contract  they  were  as-  follows:  I  was  to  sell 
his  home  place  and  all  lands  adjoining  the 
home  place  for  $105  per  acre  net  to  him,  and 
was  to  get  $80  per  acre  for  the  Kersey  place, 
and  $37.50  for  the  Fuller  place,  and  $105  for  the 
Pruitt  places  per  acre,  and  these  prices  were 
to  be  net  to  him,  and  I  was  to  have  all  the  mon- 
ey I  obtained  above  theBe  prices  as  commis- 
sions for  selling  the  lands.  Yes;  I  told  him 
over  the  telephone  conversation  that  I  had  a 
buyer  for  the  home  place  and  adjoining  land, 
also  the  Pruitt  places,  and  could  close  the  deal 
on  that  date.  He  told  me  not  to  go  into  a  con- 
tract until  I  received  a  telegram  from  him  which 
he  would  send  that  night,  and  I  would  have  it 
in  black  and  white  so  we  would  have  no  mis- 
understanding. He  also,  in  this  conversation, 
priced  the  other  places  as  I  have  heretofore 
stated,  and  I  told  him  that  I  thought  I  could 
sell  the  Kersey  place.  Yes;  I  have  stated  the 
sum  and  substance  of  all  that  was  said." 

In  reply  to  the  ninth  Interrogatory  the 
witness  testified: 

"Yes;  I  claim  that  I  was  authorized  to  make 
a  sale  of  all  the  lands  mentioned  by  telephone 
conversation  and  by  telegrams  from  the  defend- 
ant" 

In  reply  to  the  tenth  interrogatory  he  says; 

"There  was  no  other  writings  other  than  the 
ones  before  attached." 

On  the  night  of  October  25,  1917,  a  tele- 
gram was  sent  by  Mrs.  Harrell,  wife  of  D. 
A.  Harrell,  by  appellant's  authority,  and  re- 
ceived by  Eatherly  on  the  26th  of  October, 
1917,  which  reads  as  follows: 

"Groom,  Texas,  Oct  25, 1917. 
"Claude  Eatherly,  Sherman,  Texas:  Would 
take  one  hundred  five  dollars  per  acre  all  joining 
home  place,  eighty  dollars  per  acre  Kursey 
place,  all  prices  are  net  clear  of  any  expense; 
Fuller  place  thirty-seven  fifty.    Pruett  place  one 
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hundred  five.     Carr  place  sold.     If  you  have 
prospect,  wire  me  as  on  deal  with  others. 
"Mrs.  D.  A.  Harrell." 

[1]  The  foregoing  evidence  of  Eatherly 
of  the  phone  conversations  and  the  night 
letter  constitutes,  In  substance,  all  the  au- 
thority given  by  Harrell  to  Eatherly  to  make 
a  sale  of  said  land  binding  on  Harrell.  The 
telegram  sent  by  Harrell  to  Eatberly  on  the 
night  of  October  25, 1917,  which  was  received 
before  the  contract  of  sale  was  made,  shows 
that  Harrell  never  intended  for  Eatherly 
to  close  the  trade,  for  It  concludes,  "If  you 
have  prospect,  wire  me  as  on  deal  with 
others."  Harrell  had  authority  to  make 
sale  himself  or  contract  with  others,  and  if 
Eatherly  thought  he  had  authority  to  enter 
into  a  contract  for  Harrell,  that  telegram 
ought  to  have  informed  him  that  Harrell 
had  not  intended  for  him  to  contract  the 
sale  of  the  land.  Watklns  v.  Campbell,  100 
Tex.  642,  101  S.  W.  1078;  Brillhart  v.  Bee- 
ver,  108  S.  W.  973;  Moulton  v.  Kershaw, 
59  Wis.  316,  18  N.  W.  172,  48  Am.  Rep.  516; 
9  O.  J.  |  28,  p.  526.  Section  28,  Corpus  Juris, 
reads  as  follows: 

"Except  where  the  power  to  complete  a  sale 
or  to  enter  into  a  contract  of  sale  binding  on 
the  principal  is  clearly  given  to  the  broker  by 
the  terms  of  his  contract  of  employment,  the 
ordinary  authority  of  a  real  estate  broker  em- 
ployed to  sell  real  estate  is  merely  to  find  a 
purchaser  who  is  ready,  able,  and  willing  to  en- 
ter into  a  contract  on  the  terms  specified  by 
or  acceptable  to  the  principal;  and  in  the  ab- 
sence of  such  special  authorization  he  has  no  au- 
thority to  enter  into  a  contract  to  sell,  or  to 
sell  and  convey,  binding  upon  the  owner." 

We  think  the  evidence  la  lacking  to  show 
authority  In  Eatherly  to  execute  a  binding 
contract  for  the  sale  of  the  land ;  that  there 
1b  no  reason  for  reasonable  minds  to  differ 
as  to  its  meaning;  therefore  there  Is  no 
error  In  the  court's  giving  the  peremptory 
charge  to  find  for  defendant. 

[2]  If  it  could  be  conceded  that  the  evi- 
dence is  sufficient  to  show  that  Eatherly  had 
authority  to  sell  the  land,  it  does  not  show 
that  he  was  authorized  to  bind  Harrell  In 
several  particulars,  as  therein  written.  For 
Instance,  the  written  contract  binds  Harrell 
to  furnish  an  abstract  brought  down  to  date, 
to  pay  all  taxes  against  the  land  for  the 
year  1917,  to  make  a  general  warranty  deed 
to  the  land,  to  free  the  land  of  all  liens  and 
incumbrances,  to  correct  any  defects  shown 
to  exist  by  the  abstract,  to  make  arrange- 
ments about  the  lands  rented,  and  to  give 
immediate  possession  of  the  home  place  up- 
on execution  of  the  deed.  Doing  some  of 
these  things  may  have  been  very  simple 
and  easily  compiled  with,  but  under  some 
circumstances  they  may  have  been  very 
burdensome  to  Harrell  and  he  may  not  have 
been  willing  to  subscribe  to  them,  but  Eath- 


erly exceeded  his  power  if  he  had  authority 
to  make  a  sale,  and  Harrell  had  the  right  to 
repudiate  the  acta  of  Eatherly  in  so  doing. 
Evanta  v.  Fuqua,  102  Tex.  430,  118  S.  W. 
132,  132  Am.  St.  Rep.  892 ;  Hagler  v.  Fergu- 
son, 102  Tex.  432,  118  S.  W.  133,  132  Am. 
St.  Rep.  895;  Colvln  v.  Blanchard,  101  Tex. 
231, 106  S.  W.  823 ;  Daugherty  v.  Leewright, 
174  S.  W.  841 ;  Gough  v.  Coffin,  55  Tex.  Civ. 
App.  550,  120  S.  W.  210;  Caldwell  v.  Scott, 
143  S.  W.  1192;  De  Sollar  v.  Handscome, 
158  U.  S.  216,  15  Snp.  Ct  816,  39  L.  Ed.  956. 

In  the  powers  granted  to  Eatherly  by  Har- 
rell he  was  only  authorized  to  sell  the -land 
at  terms  as  stated  by  Harrell,  as  follows, 
"All  prices  are  net  clear  of  any  expense." 
Such  terms  as  imposed  by  the  contract  of 
sale  were  surely  beyond  the  powers  delegated 
to  Eatherly. 

[3]  But  it  Is  contended  by  appellants 
that  appellee  ratified  and  provision  as  to 
the  furnishing  of  an  abstract  and  all  the 
other  provisions  objected  to.  We  cannot 
concur  in  this  contention,  as  the  evidence 
falls  to  show  that  Harrell  ever  knew  of  all 
of  such  provisions  or  ever  saw  the  contract, 
and  not  knowing  its  terms  he  is  not  bound 
by  Eatherly's  acts  in  respect  to  the  terms 
of  said  instrument. 

We  have  duly  considered  all  of  the  as- 
signments presented  by  appellants,  but  find 
none  well  taken,  and  the  judgment  Is  af- 
firmed. 

Affirmed. 


HENSON  et  ux.  v.  PETERSON  et  al. 
(No.  2178.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Dec.  8,  1919.     Rehearing  Denied 

Jan.  22, 1920.) 

JL  Reformation  or  instruments  «=»19(1)  — 
Mistake  must  be  mutual. 
A  deed  will  not  be  reformed  on  the  ground 
of  mistake,  where  the  mistake  was  not  mutual. 

2.  Remainders  <5=>10  —  Remaindermen's  in- 
terest UNDER  DEED  CONVEYING.  LITE  ES- 
TATE CANNOT  BE  DEFEATED  BT  AGREEMENT 
BETWEEN   GRANTOR  AND   GRANTEE. 

Where  deed  conveyed  life  estate,  with  re- 
mainder to  grantee's  children,  grantor  and  gran- 
tee could  not,  by  subsequent  agreement,  en- 
large the  grantee's  estate,  or  divest  the  re- 
maindermen of  the  interest  acquired  by  them 
under  the  terms  of  the  deed. 

3.  Reformation  of  instruments  *=»47  — 
Deed  will  not  be  construed  where  ref- 
ormation IS  DENIED. 

In  suit  to  reform  a  deed,  court  in  denying 
reformation  will  not  construe  deed  solely  for 
the  purpose  of  relieving  an  uncertainty  regard- 
ing its  legal  effect. 


<E=sFor  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Tex.) 


HENSON  T.  PETERSON 
'    (tit  &W.) 


127 


Appeal  from  District  Court,  Camp  County; 
J.  A.  Ward,  Judge. 

Suit  by  Dare  Benson  and  wife  against  W. 
Y.  Peterson  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.    Affirmed. 

Moses  M.  Smith,  of  Pittsburg,  for  appel- 
lants. 

Bass  &  Engledow,  of  Pittsburg,  for  appel- 
lees. 

HODGES,  J.  Fannie  B.  Benson,  joined  by 
her  husband,  Dave  Benson,  filed  this  suit  in 
the  district  court  of  Camp  county  against  her 
father,  W.  Y.  Peterson,  and  her  four  minor 
children.  The  purpose  of  the  suit  as  stated 
in  the  petition  Is  to  reform  a  deed.  It  is  al- 
leged that  in  February,  1817,  W.  Y.  Peterson 
executed  the  following  deed  of  conveyance: 

"Know  all  men  by  these  presents:  That  I, 
W.  Y.  Peterson,  of  the  county  of  Camp,  state 
of  Texas,  for  and  in  consideration  of  the  sum 
of  one  hundred  and  fifty  dollars  and  the  love 
and  affection  for  my  daughter  Fannie  B.  Ben- 
son to  me  paid  and  secured  to  be  paid  by  Fan- 
nie Belle  Benson  as  follows:  [Then  follows 
a  description  of  three  vendor's  lien  notes  ag- 
gregating $160]  have  granted,  sold  and  con- 
veyed, and  by  these  presents  do  grant,  sell  and 
convey  onto  the  said  Fannie  Belle  Benson,  of 
the  county  of  Camp,  state  of  Texas,  all  that 
certain  tract  or  parcel  of  land."  [Then  follows 
a  description  of  a  tract  of  land  containing  69.4 
acres.]  Thit  deed  it  intended  to  oonaey  to  Fan- 
nie B.  Benton  a  life  mtate  in  the  above-detoribed 
land,  and  after  her  death  laid  land  $haU  be  the 
property  of  her  ohUdren,  to  have  and  to  hold  the 
above-described  premises,  together  with  all 
and  singular  the  rights  and  appurtenances 
thereto  in  any  wise  belonging  unto  the  said 
Fannie  B.  Benson,  her  heirs  and  assigns  for- 
ever, and  I  do  hereby  bind  myself,  heirs,  ex- 
ecutors and  administrators  to  warrant  and  for- 
ever defend  all  and  singular  the  said  premises 
unto  the  said  Fannie  B.  Benson,  her  heirs  and 
assigns,  against  every  person  whomsoever  law- 
fully claiming  or  to  claim  the  same  or  any  part 
thereof." 

Another  paragraph  follows  which  stipu- 
lates for  the  retention  of  the  vendor's  lien. 
The  deed  was  dated  February  13,  1917,  and 
was  acknowledged  on  the  10th  day  of  Febru- 
ary following.  There  was  appended  to  the 
deed  the  following  writing: 

"Pittsburg,  Texas,  November  27,  1918. 
"Know  all  men  by  these  presents:  That  we, 
W.  Y.  Peterson,  the  maker  of  this  deed,  and 
Fannie  B.  Benson  and  husband,  D.  C.  Benson, 
to  whom  this  deed  is  made,  all  being  present 
and  giving  full  consent  that  the  last  three  lines 
of  the  written  part  of  this  deed  be  stricken  out 
before  the  deed  was  put  of  record." 

This  writing  was  signed  and  sworn  to  by 
all  three  of  the  parties  mentioned.  The  deed 
was  filed  for  record  on  the  29th  day  of  No- 
vember, 1918.  The  lines  referred  to  as  hav- 
ing been  stricken  out  were  those  italicized 
above  immediately  following  the  description, 


and  which  evinced  a  purpose  to  limit  the  in- 
terest of  Fannie  B.  Benson  to  a  life  estate  in 
the  property  conveyed.  The  evidence  shows 
that  lines  were  drawn  through  these  words 
at  the  time  the  agreement  was  executed.  It 
is  also  alleged  that  the  language  of  the  deed 
above  referred  to  was  originally  Inserted  by 
the  grantor  by  mistake;  that  Fannie  B.  Hen- 
son  was  Ignorant  of  the  phraseology  usually 
employed  in  deeds,  did  not  understand  the 
legal  effect  of  the  terms  employed  in  this  con- 
veyance, and  did  not  know  the  contents  of  the 
deed  for  some  time  after  it  had  been  delivered 
to  her.  The  petition  closes  with  a  prayer  that 
the  plaintiffs  "have  judgment  and  a  decree 
reforming  the  deed,  declaring  Fannie  B. 
Benson  to  have  the  title  in  fee  simple  in  said 
land  against  Peterson  and  the  four  minor  chil- 
dren, and  that  such  decree  stand  In  lieu 
and  stead  of  a  deed  to  said  land  to  be  recorded 
as  such  in  the  deed  records  of  said  county," 
and  for  such  other  and  further  relief  as  the 
plaintiffs  might  be  entitled  to  receive.  W. 
Y.  Peterson  answered,  denying  that  there  was 
any  mistake  on  his  part  in  the  execution  of 
the  deed,  and  alleging  that  it  was  executed 
just  as  he  Intended  it— for  the  purpose  of 
conveying  a  life  estate  only  in  the  grantee, 
Fannie  B.  Henson.  The  minor  defendants 
through  their  guardian  ad  litem  answered 
with  a  general  denial  and  general  demurrer, 
claiming  also  that  the  erasure  of  that  part 
of  the  deed  which  sought  to  limit  the  interest 
of  Fannie  B.  Henson  to  a  life  estate  in  the 
property  conveyed  was  made  some  time  after 
the  execution  and  delivery  of  the  deed,  and 
that  it  was  of  no  effect  in  divesting  them  of 
the  remainder  which  they  took  under  the 
original  terms  of  the  deed.  They  also  adopt- 
ed so  much  of  the  pleadings  of  the  cod ef end- 
ant,  Peterson,  as  was  applicable.  The  case 
was  tried  before  the  court  without  a  Jury, 
and  a  judgment  rendered  in  favor  of  the  de- 
fendants. The  findings  of  the  court  upon  the 
material  Issues  of  fact  are,  in  substance,  as 
follows: 

'There  was  no  understanding  or  oral  agree- 
ment prior  to  the  execution  of  the  deed  that 
it  should  convey  a  life  estate  to  Fannie  B.  Hen- 
son with  remainder  to  her  children,  but  the 
deed  was  intentionally  executed  in  that  form, 
and  Fannie  B.  Henson  was  present  and  heard 
the  deed  read  at  the  time  of  its  delivery.  She 
thereafter  received  it  without  objection,  and  no 
complaint  was  made  by  her  until  some  time 
afterwards,  when  she  and  her  husband  desired 
to  sell  the  land.  Peterson  intended  to  convey 
to  his  daughter  only  a  life  estate  at  the  time  he 
executed  the  deed,  it  being  exactly  what  he  de- 
sired it  should  be,  and  therefore  there  was  no 
mutual  mistake  of  the  parties.  The  court  fur- 
ther finds  that  there  was  no  fraud  practiced 
by  Peterson  on  his  daughter,  and  that  there 
were  no  facts  which  would  justify  a  reforma- 
tion of  the  deed." 

(1-3]  The  findings  of  fact  are  fully  sus- 
tained by  the  evidence.    If  there  was  no  mu- 
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tual  mistake  of  the  parties  at  the  time  the 
d&»d  was  executed  and  delivered,  then  there 
is  no  legal  reason  presented  for  reforming  it 
The  finding  of  the  court  settled  that  issue. 
Mrs.  Henson  testified,  in  substance,  that  she 
was  not  present  at  the  time  the  deed  was 
executed,  and  did  not  know  its  contents  until 
after  she  reached  her  home.  Her  testimony 
also  shows  that  the  agreement  to  erase  a  por- 
tion of  the  deed  was  made  by  her  and  her  fa- 
ther more  than  a  year  after  the  deed  had 
been  executed  and  delivered.  That  agreement 
could  not,  under  the  circumstances,  enlarge 
the  estate  conveyed  to  her  by  the  deed,  or  di- 
vest the  minor  children  of  the  Interest  which 
they  acquired  under  the  terms  of  the  deed. 
Appellants  insist  that  under  the  rule  announc- 
ed in  Shelley's  Case  Mrs.  Henson  may  claim 
a  fee-simple  interest  under  the  terms  of  the 
deed  as  originally  written.  If  that  construc- 
tion of  the  deed  be  correct,  there  Is  no  occa- 
sion to  have  It  reformed.  When  a  proper 
controversy  arises  this  conveyance  will  be 
construed  by  the  court  for  the  purpose  of 
determining  the  rights  of  the  three  contesting 
parties.  We  are  not  called  upon  to  construe 
a  deed  in  advance  solely  for  the  purpose  of 
relieving  an  uncertainty  regarding  its  legal 
effect 
The  Judgment  will  therefore  be  affirmed. 


CITY  OP  SAN  ANTONIO  v.  NEWNAM. 
(No.  6252.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Oct  22,  1919.     Rehearing  Denied 

Feb.  11,  1920.) 

1.  Evidence  «=»83(1)— Performance  or  duty 

BT  OFFICERS  PRESUMED. 

The  legal  presumption  prevails,  in  the  ab- 
sence of  contrary  proof,  that  public  officers  have 
not  culpably  neglected,  but  have  properly  per- 
formed, their  official  duties,  and  that  their  acts 
are  regular  and  in  compliance  with  law. 

2.  Municipal  corporations  <S=»183(4)— Buu- 
den  to  snow  improper  removal  on  offi- 
cer SUING  FOR  SALARY  BT  PRESUMPTION  OF 
PROPER  REMOVAL. 

In  suit  by  a  city  marshal  removed  by  the 
mayor  to  recover  salary  after  an  illegal  removal, 
the  presumptions  that  the  mayor  properly  per- 
formed his  duty  in  relntion  to  the  removal  casts 
on  plaintiff  marshal  the  burden  to  prove  that 
the  mayor  removed  him  for  political  reasons 
alone,  contrary  to  the  charter,  and  that  rea- 
sons of  incompetency,  etc.,  were  fraudulently 
assigned  by  the  mayor,  or  were  not  placed  in 
the  hands  of  the  clerk  for  filing  when  the  re- 
moval took  place. 

3.  Municipal  corporations  <g=>183(8)  —  Re- 
moval of  marshal  not  rendered  illegal 
by  failure  of  clerk  to  file  mayor's 
statement  of  reasons  fob  removal. 

When  paper  containing  the  reasons  of  the 
mayor  of  a  city  for  removing  the  city  marshal 


was  placed  in  the  hands  of  the  city  clerk  for 
filing  as  required  by  the  charter,  the  mayor 
had  complied  with  the  law,  and  failure  of  the 
clerk  to  file  the  paper  so  placed  in  his  hands  did 
not  render  the  removal  or  discharge  illegal. 

4.  Municipal  corporations  ©=»183 (4)— Evi- 
dence   HELD    TO    SHIFT    BUBDEN    TO    CITY    TO 

JUSTIFY   removal   of  marshal  suing   fob 

SALARY. 
When  a  city  marshal  previously  removed  by 
the  mayor  swore  to  conversations  in  which  the 
latter,  gave  political  reasons  for  removal,  a 
prima  facie  case  was  made,  and  the  presumption 
destroyed  that  the  mayor  had  given  the  true 
reasons  for  the  removal  in  the  statement  he 
filed  with  tho  city  clerk  as  required  by  charter, 
and  the  burden  was  cast  on  the  city,  in  the 
removed  marshal's  suit  for  salary,  to  sustain 
the  reasons  for  the  discharge  by  showing  that 
they  had  a  basis  in  unfitness  of  the  marshal. 

5.  Trial  «3=>  139(1)— Questions  of  existence 
and  sufficiency  of  evidence  fob  court 
and  jury  respectively. 

The  question  of  whether  there  is  any  evi- 
dence is  one  for  the  court,  and  whether  suffi- 
cient evidence  is  one  for  the  jury. 

6.  Appeal  and  error  €=1001  (1)— No  revers- 
al OF  JUDGMENT  BASED  ON  VERDICT  SUS- 
TAINED  BY  TESTIMONY. 

If  there  is  any  testimony  in  a  case  on  which 
verdict  can  be  predicated,  judgment  based  on 
such  verdict  should  bo  sustained. 

7.  Municipal  corporations  <g=»183(4>— Evi- 
dence SHOWING  REMOVAL  OF  MARSHAL  FOB 

political  seasons. 
In  an  action  against  a  city  for  salary  by 
its  marshal  removed  from  office  by  the  mayor, 
evidence  of  plaintiff  marshal  as  to  his  conver- 
sation with  the  mayor,  tending  to  show  that 
he  was  removed  for  political  reasons  and  not 
for  incompetency,  as  stated  by  the  charges  filed 
by  the  mayor  in  accordance  with  charter,  held 
sufficient  to  sustain  verdict  for  plaintiff  mar- 
shal. 

8.  Trial  «=>25G(1)— Further  additional  ik- 

BTBUOTION  MUST  BE  REQUESTED. 

If  defendant  desired  an  addition  to  the 
charge,  such  further  charge  should  have  been 

requested. 

Appeal  from  District  Court,  Bexar  County ; 
S.  G.  Tayloe,  Judge. 

Suit  by  Frank  Newnam  against  the  City 
of  San  Antonio.  From  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

R  J.  McMillan  and  3.  D.  Dodson,  both  of 
San  Antonio,  for  appellant 

Leo  Tarleton,  A.  L.  Matlock,  and  T.  P. 
Hull,  all  of  San  Antonio,  for  appellee. 

FLY,  C.  J.  This  is  a  suit  Instituted  by  ap- 
pellee to  recover  the  sum  of  $1,555.53  from 
appellant,  together  with  6  per  cent,  interest, 
alleged  to  be  due  for  his  salary  for  nine 
months  and  ten  days  as  city  marshal  of  San 
Antonio.    It  was  alleged  that  the  salary  was 
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$2,000  per  annum,  and  that,  after  serving 
fourteen  months  and  twenty  days  of  his  two 
years'  term,  he  was  illegally  removed  from 
his  office  and  deprived  of  his  salary  by  A; 
H.  Jones,  mayor  of  the  city  of  San  Antonio. 
Appellant,  In  its  answer,  justified  the  remov- 
al under  the  terms  of  Its  charter.  The 
cause  was  submitted  to  a  jury  on  three  is- 
sues: First,  did  the  mayor  give  his  true 
reasons  for  the  removal  of  appellee;  second, 
were  the  reasons  really  political ;  and,  third,- 
were  the  reasons  filed  at  time  of  the  remov- 
al? The  first  issue  was  answered  In  the 
negative,  the  second  In  the  affirmative,  and 
the  third  in  the  affirmative.  On  the  answers 
judgment  was  rendered  In  favor  of  appellee 
for  $2,125.27.  On  a  former  appeal  the  judg- 
ment was  reversed  and  cause  remanded.  201 
S.  W.  191. 

The  first,  second,  and  third  assignments 
of  error  assail  the  action  of  the  court  In  re- 
fusing to  peremptorily  instruct  a  verdict  for 
appellant,  because  there  was  no  evidence  mat 
tended  to  prove  that  Mayor  A.  H.  Jones  re- 
moved appellee  for  political  reasons  alone 
and  did  not  remove*  him  on  the  grounds  as- 
signed. 

This  court,  on  the  former  appeal,  through 
an  opinion  written  by  the  late  Associate  Jus- 
tice P.  H.  Swearingen,  decided  that  power 
to  appoint,  given  the  mayor  by  the  charter 
of  the  city,  carried  with  It  power  to  remove, 
under  any  limitations  or  conditions  fixed  by 
the  charter ;  that  under  the  charter  the  may- 
or could  for  any  reason,  other  than  one  pure- 
ly political,  discharge  any  appointee,  and  the 
discharge  would  rest  on  the  belief  of  the 
mayor  as  to  incompetency  rather  tban  on 
actual  incompetency;  and  that,  although  po- 
litical reasons  may  have  operated  with  other 
reasons  to  cause  a  discharge,  that  would  not 
render  the  removal  inoperative. 

The  charter  provides  that — 

"Any  appointive  officer,  employe,  agent  or 
servant  of  the  city,  employed  under  authority 
of  the  council,  may  be  discharged  from  service 
by  the  mayor  for  any  reason  he  may  deem  suffi- 
cient." 

It  is  also  provided  "that  no  person  shall 
be  dismissed  or  discharged  for  political 
reasons,"  and  that  the  mayor  "shall  file  his 
reasons  in  writing  for  such  discharge  with 
the  city  clerk  at  the  time  of  such  discharge." 
It  is  also  provided  that  the  discharge  shall 
be  approved  by  a  majority  of  the  city  council. 
The  evidence  showed  that  on  August  19, 1912, 
A.  H.  Jones  took  the  oath  as  mayor  of  the 
city  of  San  Antonio,  and  Immediately  tnere- 
after  notified  the  council  that  he  had  dis- 
charged appellee  from  the  office  of  city  mar- 
shal, and  his  action  was  immediately  ap- 
proved by  a  majority  of  the  city  council.  The 
reasons  given  by  the  mayor  for  the  discharge 
of  the  marshal,  which  were  filed  by  the  clerk 
either  on  August  19th  or  August  20th  were 
218S.W.-9 


"incompetency  and  general  unfitness  to  per- 
form the  duties"  of  the  office.  That  paper 
was  dated  August  19,  1912,  and,  while  the 
evidence  was  uncertain  as  to  when  the  file 
mark  was  put  upon  the  paper,  there  is  no 
testimony  tending  to  show  that  It  was  not 
placed  In  the  hands  of  the  clerk  by  the  may- 
or for  filing  on  August  19,  1912.  There  was 
no  testimony  tending  to  show  that  the  mayor 
deemed  appellee  competent  and  generally  fit 
to  perform  the  duties  of  the  office  when  he 
discharged  him,  unless  the  fact  that  the. 
discharge  of  the  marshal  was  made  an  Issue 
in  the  campaign,  and  the  remarks  attribut- 
ed by  appellee  to  the  mayor  just  before  he 
qualified  and  shortly  thereafter,  showed  that 
appellee  was  discharged  for  political  reasons 
alone,  and  the  reasons  given  by  the  mayor 
were  false  and  fraudulent. 

[1]  The,  legal  presumption  prevails,  In  the 
absence  of  proof  to  the  contrary,  that  public 
officers  have  not  culpably  neglected,  but  have 
properly  ■  performed,  official  duties,  and  that 
their  acts  are  regular  and  in  compliance  with 
law.  City  at  San  Antonio  v.  Tobin,  101  S. 
W.  269;  White  v.  Manning,  46  Tex.  Civ.  App. 
298, 102  S.  W.  1161.  The  presumption  would 
therefore  be  indulged  in  that  the  discharge 
of  appellee  was  made  in  compliance  with  the 
requirements  of  the  charter,  namely,  that  he 
was  discharged  because  deemed  by  the  may- 
or incompetent  and  unfit;  that  the  reasons 
were  filed  with  the  clerk  at  the  time  of  the 
discharge;  and  that  he  placed  the  file  mark 
on  the  paper  at  that  time.  The  presumption 
as  to  acts  of  public  officers  Is  so  old  that  it 
was  many  years  ago  crystallized  Into  a  Latin 
maxim:  Omnia  praesumuntur  rite  et  solemnl-' 
ter  esse  acta  donee  probetur  in  contrarium — 
a  fair  translation  of  which  is:  All  things 
are  presumed  to  have  been  rightly  and  duly 
performed  until  it  is  proved  to  the  contrary. 

[2,3]  The  legal  presumptions  mentioned 
cast  upon  appellee  the  burden  of  showing 
that  A.  H.  Jones,  mayor,  removed  him  from 
office  for  political  reasons  alone,  and  that 
the  reasons  assigned  by  the  mayor  were 
falsely  and  fraudulently  made,  and,  if  not 
so  made,  such  reasons  in  writing  were  not 
placed  In  the  hands  of  the  clerk  for  filing 
at  or  about  the  time  the  discharge  took  place. 
While  the  city  clerk  waB  uncertain  as  to  the 
exact  time  of  day  the  paper  containing  the 
reasons  for  discharge  was  placed  In  his 
hands,  yet  be  closed  his  testimony  with  the 
positive  statement: 

"Yes,  sir ;  this  identical  paper  was  in  my  pos- 
session in  the  council  chamber  at  the  time  Mr. 
Newnam  was  discharged." 

When  the  paper  was  placed  In  the  hands 
of  the  clerk  for  filing,  the  mayor  had  com- 
plied with  the  law,  and  a  failure  on  the  part 
of  the  clerk  to  file  the  paper  when  placed 
in  his  hands  would  not  render  the  discharge 
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Illegal.    As  said  In  Holman  v.  ChevaUUer's 
Adm'r,  14  Tex.  887: 

"It  is  the  duty  of  the  clerk,  when  a  paper  is 
thus  placed  in  his  custody,  or  'filed'  with  him, 
to  indorse  upon  it,  the  date  of  its  reception, 
and  retain  it  in  his  office,  subject  to  inspection 
by  whomsoever  it  may  concern;  and  that  is 
what  is  meant  by  his  'filing*  the  paper.  But 
where  the  law  requires  or  authorizes  a  party  to 
file  it,  it  simply  means  that  he  shall  place  it 
in  the  official  custody  of  the  clerk.  That  is 
all  that  is  required  of  him;  and,  if  the  officer 
omits  the  duty  of  indorsing  upon  it  the  date 
of  the  filing,  that  should  not  prejudice  the  rights 
of  the  party." 

See,  also,  Snider  v.  Methvin,  60  Tex.  48T, 
and  Bank  v.  Trust  Co.  (Tex.  Civ.  App.)  186 
S.  W.  361. 

The  charter  does  not  require  the  reasons 
given  by  the  mayor  to  be  read  to  the  council, 
and  all  testimony  to  the  effect  that  such 
reasons  were  not  read  has  no  probative  force 
as  to  the  filing  of  the  paper.  If  the  paper 
was  handed  to  the  city  clerk,  as  sworn  to 
by  him  and  not- contradicted,  it  was  filed  as 
required  by  the  charter.  Appellee  received 
a  notice  of  the  paper  two  days  after  he  was 
discharged.  Notice  dated  August  19,  1912, 
was  sent  to  and  received  by  appellee  that  he 
had  been  discharged  for  reasons  then  on  file. 

[4]  The  record  discloses  the  fact  that  ap- 
pellee testified  on  this  trial,  as  he  did  not 
on  the  first  trial,  that  the  mayor  before  he 
was  sworn  came  to  appellee  and  sat  down  by 
him  and  told  him  that  he  had  nothing 
against  him  personally,  but  that  he  had  to 
put  bis  friends  In  office.  Also  that  a  few 
-days  afterwards  "Mayor  Jones  said: 

"Ton  should  not  get  mad  at  me.  You  have 
been  in  politics  longer  than  I  have.  I  have 
nothing  personal  against  you.  I  fired  you  to 
p«t  in  my  own  people  who  helped  me  to  be 
elected." 

If  It  be  true,  as  must  have  been  conclud- 
ed by  the  jury,  that  A.  H.  Jones  told  ap- 
pellee what  the  latter  swore  he  did  on  the 
last  trial,  the  reasons  for  discharging  ap- 
pellee may  have  been  political.  That  evi- 
dence indicated  a  discharge  to  make  room 
for  a  favorite  associated  with  the  mayor  in 
his  political  campaign,  and  that  would  be 
political  reasons.  It  would  be  an  enforce- 
ment of  the  political  rule  so  often  Invoked 
that  "to  the  victor  belongs  the  spoils." 
There  was  no  evidence  offered  by  appellant 
to  show  the  incompetency  or  Inefficiency  of 
appellee,  which  might  have  been  done  if  such 
Incompetency  or  Inefficiency  existed.  When 
appellee  swore  to  the  conversations  with 
Jones  in  which  he  gave  his  reasons  for  dis- 
charging appellee,  a  prima  facie  case  was 
apparently  made  out,  and  the  presumption 
that  the  mayor  had  given  the  true  reasons 
for  the  discharge  destroyed,  and  the  burden 
was  cast  upon  the  appellant  to  sustain  the 
reasons  for  discharge  by  showing  that  those 


reasons  had  a  basis  In  the  incompetency  or 
unfitness  of  appellee  for  the  office.  There 
were  hundreds  of  men  in  close  association 
with  Jones  during  the  campaign  for  the 
mayoralty  who  undoubtedly  could  have  tes- 
tified as  to  the  competency  of  appellee  for 
the  office  of  chief  of  police.  Doubtless,  num- 
bers could  have  testified  to  the  reputation  of 
appellee  as  to  his  fitness  for  the  office.  Not 
one  word  of  such  testimony  was  offered  by 
appellant,  while  witnesses  were  introduced 
by  appellee  who  swore  to  his  competency. 
Not  one  of  the  friends  of  Jones  were  placed 
on  the  stand  to  testify  as  to  the  reasons  giv- 
en by  him  as  to  the  discharge  of  appellee. 
Certainly  the  reasons  were  given  by  Jones 
In  his  speeches,  and  in  private  conversations, 
for  it  appears  from  the  platform  adopted  by 
the  friends  of  Jones  that  appellee  was  one 
of  the  Issues  of  the  campaign  and  that  a 
pledge  was  made  that  he  should  be  dis- 
charged. 

It  is  true  that  suspicion  surrounds  the 
testimony  of  appellee  because  not  given  on 
the  first  trial  of  this  case,  and  In  some  par- 
ticulars is  inconsistent  with  his  former  tes- 
timony, because  on  the  former  trial  he  stat- 
ed that  he  had  no  conversation  with  Jones, 
and  his  efforts  at  reconciliation  of  the  two 
statements  is  very  unsatisfactory ;  still  the 
jury  saw  fit  to  credit  his  testimony. 

Appellee  stated  on  the  first  trial  that  he 
had  never  spoken  to  Jones  in,  his  life,  and 
reiterated  that  statement,  and  yet  testified 
to  the  conversations  with  Jones  on  the  sec- 
ond trial.  His  explanation  of  the  matter 
was  that  he  meant  that  he  had  not  spoken 
to  Jones  during  the  campaign,  which  was 
given  some  plausibility  by  the  fact  that  the 
question  was  as  to  personal  conversations 
during  the  campaign.  .The  reason  given  for 
the  discrepancy  In  his  testimony  Is  apparent- 
ly unsatisfactory,  and  still  it  satisfied  a  jury 
against  whom  no  charge  of  Improper  con- 
duct has  been  preferred.  As  no  evidence 
was  introduced  by  appellant  to  contradict  or 
overthrow  the  evidence  of  appellee,  reliance 
being  had  on  its  inherent  weakness  and  in- 
consistency, the  Jury  may  have  thought  the 
explanation  sufficient  and  that  his  testimony 
could  not  be  assailed.  There  was  evidence 
tending  to  show  that  Jones  sat  close  to  ap- 
pellee, "right  along  side  of  him,"  when  he 
came  Into  the  council  chamber,  at  the  time 
when  appellee  swore  he  talked  with  him. 
The  meeting  of  the  council  lasted  several 
hours  at  that  time,  as  the  council  was  can- 
vassing the  city  vote.  As  soon  as  the  mayor 
took  the  oath,  he  said,  "I  fire  Frank  New- 
nam,"  which  would  indicate  that  appellee 
was  the  subject  uppermost  in  his  mind  at  the 
time.  No  attempt  was  made  to  controvert 
the  testimony,  which  tended  to  corroborate 
the  testimony  of  appellee  that  he  talked  with 
Jones  at  that  time.  If  no  conversation  took 
place  at  that  time,  Jones  was  undoubtedly 


Digitized  by 


Google 


Tex.) 


BAYLESS  y.  GUTHRIE 
<«i»aw.) 


131 


surrounded  by  friends,  and  they  could  nave 
denied  it. 

[S,  I]  The  rule  la  well  established  In  Tex- 
as, Jf  hot  In  every  state  In  the  Union,  that 
the  question  of  whether  there  is  any  evi- 
dence la  one  for  the  court,  and  whether  suf- 
ficient evidence  one  for  the  Jury.  As  said 
by  the  Supreme  Court  in  the  case  of  Lee  v. 
Railway,  89  Tex  688,  36  S.  W.  65: 

"To  authorize  the  court  to  take  the  question 
from  the  jury,  the  evidence  must  be  of  such 
character  that  there  is  no  room  for  ordinary 
minds  to  differ  as  to  the  conclusion  to  be  drawn 
from  it.** 

That  Is  the  correct  rule  as  laid  down  by 
most  of  the  decisions  in  Texas.  In  other 
words,  if  there  is  any  testimony  In  a  case 
upon  which  a  verdict  can  be  predicated,  a 
Judgment  based  on  such  verdict  should  be 
sustained.  The  statutes  of  Texas  make  the 
jury  the  exclusive  judges  of  the  credibility 
of  witnesses  and  the  weight  to  be  given  to 
their  testimony,  and,  however  much  an  ap- 
pellate court  might  differ  with  the  Jury,  still 
in  the  face  of  a  verdict  it  can  do  nothing. 
As  said  by  this  court  In  Railway  v.  Butshek, 
34  Tex.  Civ.  App.  194,  78  S.  W.  740: 

"It  appears  that  the  case  had  been  tried  once 
before,  and  there  were  apparently  contradic- 
tions between  plaintiff's  testimony  on  the  for- 
mer trial  and  that  on  this  trial  as  to  where  the 
board  was,  whether  over  the  dugout  or  not. 
Inconsistencies  on  the  subject  between,  his  tes- 
timony on  the  two  trials,  and  inconsistencies, 
if  any,  in  the  testimony  he  gave  at  the  latter 
trial,  if  any,  were  matters  which  addressed 
themselves  to  the  jury." 

So,  in  Railway  v.  Butler,  61  Tex.  Civ.  App. 
617,  131  S.  W.  240,  it  was  said: 

"But,  even  if  the  witness  made  inconsistent  or 
contradictory  statements,  the  whole  should  have 
gone  to  the  jury  to  be  given  such  credence  and 
weight  as  the  jury  might  have  seen  proper." 

[7]  The  question  then  before  this  court  is: 
Did  the  evidence  of  appellee  as  to  his  con- 
versations with  Jones  tend  to  show  that  he 
waa  removed  for  political  reasons?  After 
a  full  and  thorough  consideration  of  the  evi- 
dence, we  have  arrived  at  the  conclusion  that 
it  does,  and  if  believed  to  be  true  by  the 
jury  would  sustain  their  verdict  It  showed 
that  Jones  had  nothing  personal  against  ap- 
pellee, but  removed  him  because  he  had  to 
put  his  friend  in  office.  As  he  said:  "I  fired 
you  to  put  in  my  own  people  who  helped  me 
to  be  elected."  That  was  undoubtedly  poli- 
tics pure  and  simple. 

Even  if  it  should  be  doubtful  as  to  wheth- 
er the  reasons  for  the  discharge  were  placed 
in  the  custody  of  the  clerk  on  August  19, 
1912,  there  is  no  doubt  whatever  that  they 
were  on  file  on  September  3,  1912,  when  the 
minutes,  which  recited  the  discharge  and  the 
filing  of  the  reasons,  were  approved  by  the 


city  council.  From  that  time,  under  the  evi- 
dence, as  found  in  the  record,  the  discharge 
was  according  to  law,  if  it  was  not  made 
for  political  reasons.  Appellee  admitted  re- 
ceiving a  notice  of  the  reasons  given  on  Au- 
gust 21st,  just  after  his  removal. 

[I]  The  fourth  assignment  of  error  is  over- 
ruled. The  charge  was  correct  so  far  as  it 
went,  and,  if  appellant  desired  an  addition 
to  it,  a  charge  should  have  been  requested. 

We  have  concluded  that,  whatever  may  be 
the  views  of  this  court  as  to  the  weight  to 
be  given  to  the  testimony  of  appellee,  the 
jury  has  credited  Mm,  and  such  testimony 
forming  a  sufficient  basis  for  the  verdict  it 
must  be  sustained. 

Therefore  a  rehearing  is  granted,  and  opin- 
ion reversing  and  remanding  this  cause  will 
be  withdrawn,  and  the  judgment  will  be  af- 
firmed. 


BAYLESS  v.   GUTHRIE)  et  aL     (No.  2201.) 

(Court  of  Civil  Appeals  of  Texaa.    Texarkana. 

Jan.  20,  1920.     Rehearing  Denied 

Jan.  29,  1920.) 

Homestead    <8=»57(3)  —  Evidence    showing 
homestead  in  another  teact  than  that 
involved  in  robkclosvbe  suit. 
In  an  action  to  foreclose  a  mortgage,  where- 
in mortgagor  interposed  a  claim  of  homestead, 
evidence  held  to  sustain  a  finding  that  the  mort- 
gagor had  previously  acquired  another  home- 
stead at  the  time  the  mortgage  waa  given. 

Appeal  from  District  Court,  Smith  County ; 
J.  R.  Warren,  Judge. 

Action  by  M.  E.  Guthrie  against  Willis 
Bayleas  and  another.  On  the  death  of  M. 
B.  Guthrie,  Athlena  Long  was  substituted 
as  plaintiff.  Judgment  for  plaintiffs,  and 
defendant  Bayless  appeals.     Affirmed. 

Price  &  Beaird,  of  Tyler,  for  appellant. 
Hanson  ft  Butler,  of  Tyler,  for  appellees. 

HODGES,  J.  This  action  was  originally 
filed  by  Mrs.  M.  B.  Guthrie  against  Sam 
Wilson  and  the  appellant,  Bayless.  Before 
the  trial  Mrs.  Guthrie  died;  and  Athlena 
Long,  her  sole  surviving  heir,  was  substituted 
as  a  party  plaintiff  and  continued  the  prose- 
cution of  the  suit  The  petition  sought  a 
recovery  upon  a  promissory  note  for  the  sum 
of  $150  dated  September  SO,  1913,  and  due 
March  29,  1915,  together  with  the  interest 
and  attorney's  fees.  It  also  asked  for  the 
foreclosure  of  a  mortgage  upon  a  lot  In  the 
city  of  Tyler  which  it  is  alleged  was  exe- 
cuted by  Wilson  for  the  purpose  of  securing 
the  payment  of  the  note.  In  a  trial  before 
the  court  a  Judgment  was  rendered  In  faror 
of  the  plaintiff  against  Wilson  for  the  princi- 
pal of  the  note  together  with  interest  and 


dt=>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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attorney's  fees,  and  awarding  a  foreclosure 
of  the  mortgage  lien  upon  toe  lot  referred  to. 
Bayless  asserts  title  to  the  property,  in  con- 
troversy by  virtue  of  a  purchase  from  Wilson 
and  wife  in  February,  1914,  and  appeals 
from  the  judgment  of  foreclosure.  He  con- 
tends that  the  property  was  Wilson's  home- 
stead at  the  time  It  was  mortgaged  to  M. 
E.  Guthrie,  and  that  for  that  reason  the 
effort  to  incumber  it  for  borrowed  money 
was  void.  The  court  filed  findings  of  fact 
and  conclusions  of  law.  The  following  is 
the  substance  of  the  evidence  that  is  materi- 
al to  be  considered  on  this  appeal:  -The  lot 
involved  in  this  suit  formerly  belonged  to 
Sam  Wilson's  father  and  mother,  and  had 
been  occupied  by  them  as  the  family  resi- 
dence. In  December,  1912,  the  mother  died, 
leaving  her  husband,  Julius  Wilson,  and  her 
only  child,  Sam  Wilson,  surviving.  In  July, 
1913,  Julius  Wilson  conveyed  his  undivided 
half  interest  in  the  property  to  his  son,  Sam, 
thus  investing  the  latter  with  a  fee-simple 
title  to  the  entire  lot.  Sam  Wilson  and  wife 
were  with  Mrs.  Wilson,  Sr.,  at  the  time  of 
her  death,  and  thereafter  continued  to  occu- 
py the  premises  as  their  place  of  residence 
until  it  was  sold  by  them  to  Bayless  in  1914. 
They  were  thus  occupying  and  using  It  at 
the  time  this  mortgage  to  Guthrie  was  ex- 
ecuted, and  that  fact  was  well  known  to 
Guthrie.  When  the  mortgage  was  prepared 
Wilson  stated  to  M.  E.  Guthrie  that  this 
lot  was  not  his  homestead ;  that  he  claimed 
as  his  home  another  lot  in  another  part  of 
the  city  of  Tyler,  on  which  he  and  his  wife 
had  formerly  resided  and  which  he  had 
rented  to  other  parties  at  the  time  he  left 
it  about  11  months  prior  to  his  mother's 
death.  For  the  purpose  of  inducing  Guthrie 
to  take  the  mortgage  and  make  the  loan 
Wilson  caused  the  following  to  be  Inserted  in 
the  deed  of  trust:  "Said  property  is  not  my 
homestead  or  any  part  thereof."  If  the 
evidence  touching  the  home  character  of  the 
premises  had  ended  here,  there  would  be 
little  reason  for  denying  the  homestead 
claim;  for  It  conclusively  appears  that  at 
the  time  this  mortgage  was  executed  Wil- 
son and  his  wife  were  residing  upon  and 
using  this  .property  in  all  respects  as  their 
home.  That  character  of  use  and  occupancy 
is  at  least  prima  fade  evidence  of  a  home- 
stead dedication,  under  ordinary  conditions; 
and  it  becomes  conclusive  proof  in  the  ab- 
sence of  a  showing  that  another  homestead 
had  been  acquired  which  had  not  then  been 
abandoned.  Loan  Co.  v.  Blalock,  76  Tex. 
85,  13  S.  W.  12 ;  Mortgage  Co.  v.  Norton,  71 
Tex.  CS5,  10  8.  W.  301;  Kempner  v.  Comer, 
73  Tex.  203, 11  S.  W.  194 ;  Jacobs  v.  Hawkins, 
63  Tex.  2;  HInes  v.  Nelson,  24  S.  W.  541. 
The  trial  Judge  concluded  as  a  matter  of 
law  that  the  lot  in  controversy  was  not  Wil- 
son's homestead.  Evidently  he  based  that 
conclusion  upon  these  additional  facts  dis- 


closed by  the  record;  Wilson  married  in 
1905,  and  shortly  thereafter  he  and  his  wife 
improved  and  occupied  another  lot  In  the 
city  of  Tyler  as  their  homestead.  They_  re- 
sided upon  that  lot  till  about  the  beginning 
of  1912,  when  they  rented  the  premises  to 
another  party  and  moved  to  Bonham.  Some 
time  after  its  purchase  Wilson  executed  a 
conveyance  of  the  lot  to  one  Chambers  for 
the  purpose  of  securing  a  loan.  That  con- 
veyance was  in  the  form  of  an  unconditional 
deed,  but  was  Intended  by  Wilson  to  operate 
only  as  a  mortgage.  He  never  had  repaid 
that  loan,  and  Chambers  had  conveyed  the 
property  to  other  parties.  Upon  the  trial 
Wilson  treated  that  property  as  having  been 
lost  to  him.  He  says  he  did  not  know  at 
the  time  he  made  the  representations  to  Guth- 
rie about  elaiming»lt  as  his  homestead  that 
he  had  lost  the  property.  When  the  proof 
offered  by  the  appellant  showed  that  at  the 
time  this  mortgage  was  executed  Wilson 
and  wife  were  residing  upon  and  using  the 
lot  In  question  in  all  respects  as  a  home  for 
the  family,  It  devolved  upon  the  creditor  to 
show  either  that  Wilson  was  not  so  using 
and  occupying  the  property,  or  that  he  had 
another  tract  or  lot  of  land  which  had  been 
dedicated  as  a  homestead  and  which  had 
not  been  abandoned.  The  appellee  chose  the 
latter  course;  and  the  question  before  us 
is:  Was  the  evidence  sufficient  to  Justify 
a  finding  that  at  the  time  this  mortgage  was 
given  Wilson  had  another  homestead?  It 
is  undisputed  that  he  had  previously  ac- 
quired another  lot,  and  that  he  and  his  wife 
had  occupied  it  as  their  home.  If  at  the 
time  the  mortgage  was  given  to  Guthrie 
Wilson  still  owned  that  lot,  his  declarations 
then  made  were  sufficient  to  support  the 
conclusion  that  he  had  not  then  abandoned 
it.  Proof  of  an  intention  to  return  and  re- 
sume its  use  would  be  sufficient  to  show  its 
retention  as  the  homestead.  The  issue  is 
then  narrowed  to  this:  Did  the  evidence 
show  that  Wilson  still  owned  the  lot  former- 
ly occupied  by  him  when  this  mortgage  was 
executed?  The  evidence  is  undisputed  that 
he  had  acquired  title  to  the  first  lot  prior 
to  the  execution  of  the  mortgage  to  Guthrie 
and  had  not  sold  it.  It  Is  true  Wilson  testi- 
fied that  he  had  lost  the  property,  and  did 
not  know  it  when  he  gave  the  mortgage. 
That  statement  furnished  the  only  evidence 
that  he  had  in  fact  lost  it.  The  rule  is,  "Once 
a  mortgage  always  a  mortgage."  If  the  con- 
veyance from  Wilson  to  Chambers  was  de- 
signed as  a  mortgage,  it  remained  a  mort- 
gage, regardless  of  the  form  in  which  it  was 
expressed.  The  character  of  that  instru- 
ment was  not  altered  by  a  subsequent  con- 
veyance by  Chambers  to  other  parties.  An 
innocent  purchaser  for  value  would  acquire 
title  only  by  estoppel.  There  is  no  evidence 
that  any  of  those  parties  who  purchased 
under  were  in  an  attitude  to  claim  a  title 
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by  estoppel.  We  are  of  the  opinion  that  the 
evidence  was  such  as  to  support  a  conclu- 
sion that  Wilson  still  owned  the  title  to  the 
first  lot  he  purchased  at  the  time  he  gave 
this  mortgage  to  Guthrie.  It  having  been 
shown  that  he  had  previously  acquired  the 
other  lot  which  he  was  at  that  time  claiming 
as  his  legal  homestead,  the  court  had  a  right 
to  disbelieve,  werei  it  necessary  to  sustain 
his  findings,  what  Wilson  said  about  having 
lost  the  title  to  the  lot.  There  is  no  evidence 
as  to  the  dates  when  those  conveyances  from 
Chambers  to  other  parties  had  been  made, 
and  there  is  no  data  upon  which  to  base 
Wilson's  legal  conclusion  that  he  had  lost 
the  legal  right  to  redeem  the  property. 
The  Judgment  will  therefore  be  affirmed. 


MACKAY  TELEGRAPH  &  CABLE  CO.  v. 

MARTIN  et  al.    (No.  2177.)* 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Jan.  28,  1920.     Rehearing  Denied 

Feb.  12, 1920.) 

Commerce  <S=»2S  —  Telegraphs  and  tele- 
phones  «=>27— Liability   fob   negligent 
failure  to    deliver  interstate   me88aqk 
governed  by  laws  of  state  of  contract. 
Where  there  was  continuous  transmission 
of  a  telegraph  message  from  a  place  in  Mis- 
sissippi to  a  place  in  Texas,  the  message  was 
interstate    commerce,   and,   where   a    separate 
agency  in  the  latter  state  undertook  to  further 
its   transmission  to  destination  point,   its  lia- 
bility for  the  negligent  failure  to  deliver  the 
death  message  was  governed  by  the  law  of  the 
state  where  the  contract  was  made;  and,  where 
such  law  precludes  damages  for  mental  anguish 
alone,  defendant  telegraph  company's  requested 
peremptory  instruction  should  have  been  given. 

Appeal  from  District  Court,  Lamar  Couh- 
ty ;  A.  P.  Dehoney,  Judge. 

Action  by  Mrs. 'R.  A.  Martin  and  others 
against  the  Mackay  Telegraph  &  Cable  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant appeals.  Reversed  and  rendered  for  de- 
fendant. 

The  action  is  by  the  appellees  for  damages 
for  alleged  negligent  failure  of  the  appellant 
company  to  deliver  to  them. a  death  message. 
The  defendant  answered  by  general  denial, 
and  pleaded,  among  other  things,  that  the 
alleged  telegram  was  an  Interstate  message 
and  that  the  laws  of  the  state  of  Mississippi, 
where  the  message  originated,  deny  any  re- 
covery for  damages  for  mental  anguish 
alone,  and  that  the  message  was  unrepealed, 
for  which  liability  was  restricted,  as  stipu- 
lated. The  case  was  ■  tried  before  a  jury, 
and  the  verdict  was  in  favor  of  the  plain- 
tiffs.   Mrs.  Ellen  Jones,  wife  of  Enox  Jones 
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and  the  daughter  of  R.  A  and  L.  H.  Mar- 
tin, died  at  her  home  in  Rosedale,  Miss.,  on 
the  afternoon  of  February  25,  1918,  between 
4  and  5  o'clock  p.  m.  Immediately  after  the 
death  occurred,  Mr.  Knox  Jones  requested 
W.  D.  Forrest  to  prepare  and  deliver  to  the 
Postal  Telegraph  Commercial  Cable  Com- 
pany .  at  Rosedale,  Miss.,  the  following  tele- 
gram: 

"Rosedale,  Miss.,  February  26,  1918. 
"To  R.  A.  and  L.  H.  Martin,  Paris,  Texas. 

"Tour  daughter,  Enox  Jones'  wife,  died  this 
afternoon.    Come  at  once  or  wire  what  to  do. 
"[Signed]  W.  D.  Forrest" 

Mr.  Jones,  acting  through  W.  D.  Forrest, 
paid  the  amount  of  the  charges  for  the  mes- 
sage through  to  Paris,  Tex.  The  appellees 
lived  In  Paris,  Tex.  On  the  back  of  the  tele- 
gram appears  the  following: 

"1.  The  company  shall  not  be  liable  for  mis- 
takes or  delays  in  the  transmission  or  delivery, 
or  for  nondelivery,  of  any  unrepeated  telegram, 
beyond  the  amount  received  for  •ending  the 
same;  nor  for  mistakes  or  delays  in  the  trans- 
mission or  delivery,  or  for  the  nondelivery,  ot 
any  unrepeated  telegram,  beyond  fifty  times 
the  sum  received  for  sending  the  same,  unless 
especially  valued;  nor  in  any  case  for  delay 
arising  from  unavoidable  interruption  in  the 
working  of  its  lines;  nor  for  errors  in  cipher 
or  obscure  telegrams. 

"2.  In  any  event  the  company  shall  not  be 
liable  for  damages  for  any  mistakes  or  delays 
in  the  transmission  or  delivery,  nor  for  non- 
delivery of  this  telegram,  whether  caused  by  the 
negligence  of  its  servants  or  otherwise,  beyond 
fifty  times  the  repeated  telegram  rate,  at  which 
amount  this  telegram,  if  sent  as  a  repeated  tel- 
egram, Is  hereby  valued,  unless  a  greater  value 
is  stated  in  writing  hereon,  at  the  time  the 
telegram  is  offered  to  the  company  for  trans- 
mission, and  an  additional  sum  paid  or  agreed 
to  be  paid  based  on  such  value  equal  to  one- 
tenth  of  one  per  cent,  thereof. 

"3.  The  company  is  hereby  made  the  agent 
of  the  sender,  without  liability  to  forward  this 
telegram  over  the  lines  of  any  other  company 
when  necessary  to  reach  its  destination." 

The  Postal-  Company  received  the  message 
from  W.  I>.  Forrest  about  5  o'clock  p.  m., 
and  the  agent  of  the  company  immediately 
undertook  to  transmit  the  same.  It  appears 
without  dispute  that  'the  message  was  re- 
ceived about  6  o'clock  p.  m.  of  the  same  day 
at  Paris,  Tex.,  by  and  over  the  Mackay  Tele- 
graph &  Cable  Company  lines.  The  message 
as  received  by  the  agent  of  the  Mackay  Com- 
pany at  Paris  appeared  addressed  to  "R.  A. 
L.  Martin."  The  delivery  clerk  of  the  Mack- 
ay Company  at  Paris  promptly  searched 
for  and  failed  to  find  a  person  by  the  name 
of  "R.  A.  L.  Martin."  A  service  message 
was  at  once  sent  to  the  agent  of  the. Postal 
Company  at  Rosedale,  Miss.,  stating  that  the 
addressee  could  not  be  located,  and  asking 
for  a  definite  address.    That  same  night  ot 
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the  25th  of  February  a  reply  message  was 
received  giving  only  the  occupation  of  Mar* 
tin  as  "a  drayman  In  Paris,  Tex."  The  ap- 
pellees did  not  receive  the  message,  and 
there  was  negligent  failure,  according  to  the 
evidence,  to  deliver  the  same  to  them.  It 
.  was  proven  by  the  witness  Malone  that — 

"At  that  time  the  Mackay  Company  conduct- 
ed a  telegraph  and  alio  a  long-distance  tele- 
phone service  in  Paris.  They  had  both  tele- 
graph wires  and  long-distance  telephone  wires 
running  from  Dallas  to  Paris.  *  *  *  At  that 
time,  on  the  25th  and  26th  of  February,  1918, 
I  was  acting  manager  at  the  office  of  the  Mack- 
ay  Company  at  Paris.  •  *  •  This  telegram 
from  Rosedale  came  into  possession  of  the 
Mackay  Company  at  Dallas,  Tex.  -  I  do  not 
know  whether  the  Mackay  Company  has  a  line 
between  here  and  Rosedale  or  not,  I  suppose 
they  have.  I  do  know  that  this  message,  this 
particular  one,  came  into  the  possession  of 
the  Mackay  Company  at  Dallas,  Tex." 

There  Is  no  evidence  that  the  Postal  Tele- 
graph Company  has  any  telegraph  or  tele- 
phone line  from  Dallas,  Tex.,  to  Paris,  Tex. 
The  appellees  admitted  In  the  trial  as  fol- 
lows: 

"Yes,  sir;  we  agree  that  under  the  laws  of 
the  state  of  Mississippi  at  the  time  of  the  send- 
ing of  the  message  in  question  no  recovery 
could  be  had  in  the  courts  of  Mississippi  under 
the  state  laws  for  damages  for  mental  anguish, 
distress  of  mind,  and  mental  pain,  on  account 
of  the  nondelivery  of-  a  telegram  announcing 
the  death  of  a  relative  of  the  addressee." 

The  petition  of  the  appellees  appears  to  al- 
lege a  contract  in  their  behalf  with  the  Mack- 
ay Company  in  Texas.    The  petition  alleges: 

"For  cause  of  action  the  plaintiff  would  show: 
That  heretofore  on  or  about  the  25th  day  of 
February,  1918,  his  daughter  Aminda  Ellen 
Jones,  the  wife  of  Enox  Jones,  died  at  Rose- 
dale, Miss.,  and  that  on  the  same  day  and  date 
Enox  Jones,  the  husband  of  the  deceased,  caus- 
ed one  W.  D.  Forrest  to  deliver  to  the  Postal 
Telegraph  Commercial  Cable  Company  at  Rose- 
dale, Miss.,  the  following  telegram,  to  wit: 

"  'Rosedale,  Miss.,  February  25,  1918. 
"To  R.  A.  and  I*  H.  Martin,  Paris,  Texas. 

"  'Tour  daughter  Enox  -Jones'  wife  died  this 
afternoon.     Come  at  once  or  wire  what  to  do. 
"'W.  D.  Forrest.* 

'That  said  company  .was  at  the  time  a  tele- 
graph company  and  was  engaged  in  the  busi- 
ness of  sending  "and  receiving  telegrams  for 
hire  at  Rosedale,  Miss.  That  said  company  re- 
ceived said  telegram  and  agreed  to  transmit 
the  same  as  the  agent  of  sender  to  a  connect- 
ing ctfrrier,  which  would  transmit  the  same  to 
Paris,  Tex.  That  said  company  received  said 
message  about  5  o'clock  p.  m.  on  the  25th  day 
of  February,  1918,  and  immediately  transmit- 
ted same  to  the  defendant  as  the  connecting 
line,  and  the  defendant  received  the  same  at 
its  office  in  the  city  of  Dallas,  state  of  Texas, 
a  few  minutes  after  5  o'clock  p.  m.  on  the  same 
day,  and  undertook  to  transmit  the  same  to 
Paris,  Tex.,  and  deliver  the  same  to  the  plain- 
tiff or  R.  A.  Martin. 

"That  said  EnAx  Jones  paid  the  said  Postal 


Telegraph  Commercial  Cable  Company  the 
sum  of  $1.15,  the  amount  of  the  charges  tor 
said  message  through  to  Paris,  Tex.,  and  that 
the  defendant  received  said  message  under- 
standing that  it  would  receive  its  charges  from 
the  receiving  company,  it  being  a  custom  for 
the  receiving  company  to  collect  the  entire 
charges  and  prorate  the  same  with  the  con- 
necting lines.  And  the  defendant  received  its 
prorate  part  of  said  $1.15  for  its  services. 

"That  the  contract  of  the  receiving  company 
provided,  in  substance,  that  it  was  to  act  as 
the  agent  of  the  sender  in  transmitting  and  de- 
livering said  message  to  a  connecting  line,  and 
that  when  it  had  done  so  its  liability  would  end, 
and  it  would  not  be  responsible  for  its  farther 
transmission  and  delivery. 

"That  the  defendant,  upon  receipt  of  said 
message  as  aforesaid,  immediately  transmit- 
ted said  message  to  its  office  in  the  city  of 
Paris,  Tex.,  where  it  was  received  about  6 
o'clock  p.  m.  on  the  same  day. 

"Plaintiff  says  that  the  defendant  negligently 
failed  and  refused  to  ever  deliver  said  telegram, 
though  by  the  use  of  ordinary  care  it  could 
have  done  so  in  a  very  short  time;  that  plain- 
tiff lived  in  the  city  of  Paris,  on  one  of  its  pub- 
lic streets ;  that  he  was  on  the  streets  hauling 
nearly  all  the  time.*' 

But  the  appellant  pleaded  a  general  denial 
to  the  case  as  pleaded,  and  also  pleaded  the 
stipulations  in  the  telegraph  contract 

'  Spence,  Haven  &  Smlthdeal,  pf  Dallas,  for 
appellant 

C.  A.  Martin  and  O.  N.  Allen,  both  of 
Paris,  for  appellees. 

LEVY,  J.  (after  stating  the  facts  as  above). 
A  peremptory  instruction  asked  by  the  ap- 
pellant was  refused  by  the  court,  and  error 
is  predicated  upon  the  ruling  of  the  court 
It  is  believed  there  was  error  in  refusing 
the  requested  instruction,  for,  according  to 
the  evidence,  the  death  message  was  an  in- 
terstate message  sent  from  Rosedale,  Miss, 
to  Paris,  Tex.,  and  as  such  was  Interstate 
commerce.  And  the  laws  of  Mississippi 
where  the  message  originated  do  not  allow, 
according  to  the  admitted  facts,  a  recovery 
of  damages  for  mental  anguish  alone  as  re- 
lied on  in  this  case.  Communication  by  tele- 
graph is  commerce,  and  messages  passing 
from  one  state  to  another  constitute  such 
commerce.  Tel.  Co.  v.  Pendleton,  122  U.  S. 
347,  7  Sup.  Ct  1126,  30  L.  Ed.  1187.  And  as 
there  was  to  be  a  continuous  transmission  of 
the  message  in  evidence  from  Rosedale, 
Miss.,  to  Paris,  Tex.,  the  message  was  sub- 
ject-matter of  interstate  commerce  when  the 
Mackay  Company,  as  one  of  the  agencies,  un- 
dertook to  further 'Its  transmission  to  the 
point  of  destination.  Houston  Navigation 
Co.  v.  Ins.  Co.,  89  Tex.  1,  32  S.  W.  889,  30 
L.  R.  A.  713,  59  Am.  St  Rep.  17.  Since  the 
message  is  interstate,  and  the  Mackay  Com- 
pany is  merely  one  of  the  agencies  employed 
in  the  furthering  of  the  prompt  transmission 
of  the  message,  the  liability  of  the  Mackay 
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Company  would  be  determined,  It  Is  thought, 
by  the  law  of  the  state  where  the  original 
contract  was  made.  In  this  state  the  ques- 
tion is  settled  that  the  contract  is  controlled 
by  the  laws  of  the  state  where  It  Is  made. 
TeL  Co.  t.  Douglass,  104  Tex.  66,  133  8.  W. 
877;  Tel.  Co.  v.  Bailey,  184  S.  W.  519;  Id., 
108  Tex.  427,  196  8.  W.  616. 

The  Judgment  Is  reversed,  and  a  judgment 
Is  here  rendered  in  favor  of  the  appellant. 


ALLEN  v.  WILLIAMS  et  aL    (No.  2206.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Jan.  21,  1920.    Rehearing  Denied 

Feb.  5,  1920.) 

1.  Acknowledgment  <8=>41  —  Acknowledg- 
ment UNNECESSARY  IN  TRANSFER  OF  PBOP- 
EBTT. 

In  partition  suit  of  property  conveyed  to 
plaintiff  by  a  divorced  woman,  but  claimed  by 
her  to  be  conveyed  to  plaintiff  merely  as  trus- 
tee to  recover  possession  from  her  former  hus- 
band, but  alleged  by  plaintiff  to  constitute  an 
absolute  conveyance,  whether  the  certificate  of 
acknowledgment  was  valid  was  immaterial, 
since,  if  title  otherwise  passed,  failure  of  ac- 
knowledgment would  not  render  it  inoperative. 

2.  Tbubts  ig  1 11(1}— Testimony  or  one  wit- 
ness IS  SUFFICIENT  TO  ESTABLISH  PAROL 
TBUST. 

A  parol  trust  may  be  ingrafted  on  a  deed  ab- 
solute on  its  face  by  the  testimony  of  one  wit- 
ness, without  proof  of  corroborating  circum- 
stances. 

3.  Appeal  and  xbbob  <*=>733— Assignment 
that  judgment  is  not  supported  bx  evi- 
dence too  genebal. 

An  assignment  of  error  in  a  partition  suit 
that  "the  judgment  is  wholly  unsupported  by 
the  evidence"  is  insufficient  as  too  general. 

4.  Appeal   and   ebbob   4J=»733— Assignment 

THAT  COUBT  EBBED  IN  RENDERING  JUDGMENT 
IN  PARTITION  WHICH  DIVESTED  PLAINTIFF  OF 
THE  TITLE  TOO  GENE-BAL. 

An  assignment  of  error  in  a  partition  suit 
that  "the  court  erred  in  rendering  judgment 
which  divested  the  plaintiff  of  the  title  to  the 
land  in  controversy"  is  insufficient  as  being  too 
general. 

Appeal  from  District  Court,  Gregg  County; 
Chas.  L.  Brachfleld,  Judge. 

Action  by  M.  L.  Allen  against  John  Wil- 
liams and  others  In  partition.  Judgment  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

The  community  estate  between  John  Wil- 
liams and  his  wife,  L-ula  Williams,  at  the 
time  they  were  divorced  (to  wit,  December  6, 
1915)  consisted  of  certain  personal  property 
and  three  tracts  of  land — one  containing  60.6 
acres;    another  61.5  acres.     In  his  decree 
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divorcing  the  parties  the  court  awarded  the 
custody  of  their  seven  minor  children  to 
John  Williams  and  set  apart  for  use  by  him 
in  maintaining  them  said  tract  of  60.6  acres. 
By  a  power  of  attorney  .executed  January 
17,  1917,  Lula  Williams  authorized  M.  L. 
Allen  to  act  for  her  In  securing  possession 
of  the  Interest  she  owned  In  personal  prop- 
erty belonging  to  the  community  estate  be- 
tween her  and  John  Williams.  By  an  in- 
strument purporting  to  be  a  deed  executed  on 
said  January  17,  1917,  said  Lula  Williams, 
"in  consideration,"  it  was  recited  therein, 
"of  the  sum  of  one  dollar  and  other  valuable 
considerations  to  her  in  hand  paid,"  sold 
and  conveyed  to  said  M.  L.  Allen  the  un- 
divided interest  she  owned  In  said  three 
tracts  of  land.  This  was  a  suit  by  said 
Allen  against' said  John  Williams  to  partition 
the  tracts  of  1  acre  and  61.5  acres,  and  to 
establish  his  claim  of  title  to  an  interest  in 
the  tract  of  60.6  acres*  Lula  Williams,  hav- 
ing undertaken  by  an  instrument  executed  by 
her  February  6,  1919,  to  revoke  the  deed 
she  had  made  to  Allen,  on  the  ground  that 
it  was  without  a  consideration  and  was  ex- 
ecuted by  her  "with  the  distinct  understand- 
ing," quoting  from  the  instrument,  "that 
said  deed  was  only  to  operate  as  a  power  of 
attorney  In  order  that  the  said  M.  L.  Allen 
might  bring  suit  in  his  own  name  and  recover 
for  me 'my  interest  in  said  property,"  and 
having  on  the  same  day  executed  a  deed  with 
covenants  of  general  warranty  conveying 
the  Interest  she  claimed  she  still  owned  in 
the  tracts  of  1  acre  and  61.5  acres  to  John 
Williams,  Intervened  In  the  suit,  alleging 
that  the  deed  she  made  to  Allen  was  without 
a  consideration  and  was  intended  to  operate 
only  as  a  power  of  attorney,  and  praying 
that  it  be  canceled  and  that  the  title  to  the 
1-acre  tract  and  the  61.5-acre  tract  be  <b£ 
creed  to  be  In  John  Williams,  and  the  title 
to  the  60.6  acres  In  her  and  John  Williams, 
but  to  the  use  of  the  latter  while  any  of 
their  children  remained  minors.  The  appeal 
Is  by  Allen  from  a  judgment  In  conformity 
to  said  prayer.  It  seems  that  John  Williams 
and  Lula  Williams  were  negroes,  and  it  ap- 
peared from  the  testimony  at  the  trial  that 
Lula  could  neither  read  nor  write.  Allen 
testified  as  a  witness  on  his  own  behalf.  His 
account  of  the  transaction  between  Lula  and 
himself  was  as  follows: 

"I  am  the  plaintiff  in  this  case.  I  know  the 
land  described  in  the  deed  of  conveyance  from 
Lula  Williams  to  me.  I  have  not  conveyed  it 
to  any  one.  As  to  the  consideration  named  in 
the  deed,  when  I  bought  this  place  Lula  Wil- 
liams wanted  me  to  file  suit  and  get  this  land, 
and  I  told  her  that  I  couldn't  pay  much  for 
it,  and  she  said,  'I  will  give  it  to  you  if  you 
will  take  it  away  from  him ;'  and  so  I  told  her 
that  would  be  the  only  way  I  would  handle  it 
that  it  would  take  four  or  five  years,  and  that 
it  would  cost  |1,000  to  get  it;    and  I  told  her 
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that  I  would  give  her  $1,  and  she  said,  'Give 
me  $1  and  I  will  make  you  a  straight  deed  to 
It ;'  and  I  was  to  handle  the  other  staff  on  the 
halves,  bat  I  wouldn't  handle  the  land  until  I 
had  the  interest  to  it  I  bought  it  straight  out 
I  had  a  contract  with  her  about  the  personal 
property.  She  wanted  me  to  get  her  something 
to  eat;  she  had  no  furniture  or  anything,  and 
she  wanted  me  to  collect  part  of  it  out  of  John. 
So  I  went  up  there  and  found  out  what  John 
had,  and  I  came  hack  and  had  Mr.  Jones  to 
examine  the  records  and  found  out  what  he  had, 
and  I  told  her  that  I  would  collect  it  on  the 
halves,  the  personal  property.  •  She  agreed  to 
that,  and  I  went  to  work  and  spent  money,  paid 
out  money,  and  she  revoked  the  power  of  at- 
torney, took  it  away  from  me.  *  •  *  I  paid 
Lula  the  dollar;  I  did  not  pay  it  for  the  ac- 
knowledgment I  paid  it  to  her ;  I  did  not  hand 
that  dollar  to  Mr.  Mayfield;  I  asked  her  what 
she  expected  to  get  out  of  the  land,  and  she 
said,  'I  expect  to  get  a  dollar,'  and  I  says, 
'Here  is  your  dollar,'  and  that  was  all  she  ex- 
pected." I  paid  Lula  the  dollar,  and  I  paid  Dr. 
Mayfield  for  taking  the  acknowledgment  The 
whole  property  is  worth  something  like  $5,000, 
but  it  wasn't  worth  that  much  at  the  time  I 
bought  her  interest ;  it  was  worth  $1,500  then ; 
it  was  worth  $2,600.  I  think  1  offered  John 
$1,500  for  his  interest  at  that  time.  I  did  not 
say  that  the  whole  place  was  worth  $10  to 
$20  per  acre  rental ;  I  said  that  60  acres  of  it 
that  is  in  cultivation  la  worth  $10  an  acre  a 
year  rent,  and  that  one  of  the  places  was  worth 
from  $10  to  $20  an  acre  a  year.  The  first  year 
it  wasn't  worth  anything.  I  told  Mr.  Martin  a 
while  ago  that  it  was  worth  $5,  and  it  is 
worth  more.  The  rent  was  worth  $500  a  year 
outside  of  the  part  the  court  decreed  to  him, 
66  acres.  The  other  66  acres  is  worth  $500  a 
year  rent  *  *  *  One  dollar  is  all  the  mon- 
ey I  paid  Lula,  but  I  have  been  out  a  consid- 
erable amount  of  money  besides  that  in  the 
way  of  lawyer's  fees  and  expenses  of  suit;  that 
is  all  I  been  out     If  I  had  collected  the  cat- 

t,  I  would  have  received  half ;  the  land  I  got 
aight  out." 

F.  B.  Martin,  W.  E.  Jones,  and  Riley 
Strickland,  all  of  Longvlew,  for  appellant 

McCord  &  Campbell,  of  Longvlew,  for  ap- 
pellees. 

WILLSON,  0.  J.  (after  stating  the  facts 
as  above).  Special  issues  were  submitted  to 
the  Jury.  Their  findings  that  the  instrument 
purporting  to  be  a  deed  conveying  the  land  in 
controversy  to  appellant,  Allen,  the  execu- 
tion of  which,  It  appeared  from  the  certifi- 
cate of  the  ofdeer  attached  thereto,  was  duly 
acknowledged  by  Lula  Williams,  was  with- 
out a  consideration,  and  was  intended  by  her 
to  operate' as  a  power  of  attorney  only,  are 
attacked  in  the  first  assignment  as  unwar- 
ranted by  the  testimony.  The  contentions 
under  the  assignment  are:  (1)  That  the 
findings  were  not  supported  by  any  testi- 
money  other  than  that  of  said  Lula  Wil- 
liams; and  (2)  that  the  rule  of  law  Is  that, 
quoting  from  the  brief,  "the  uncorroborated 


evidence  of  the  grantor  alone  Is  not  sufficient 
to  overcome  a  certificate  of  acknowledgment 
regular  on  Its  face." 

[1, 2]  It  might  be  conceded  that  the  conten- 
tion as  to  the  testimony  should  be  sustained, 
and  it  might  also  be  conceded  that  the  valid- 
ity of  the  officer's  certificate  showing  Lula 
Williams  to  have  duly  acknowledged  the 
execution  of  the  deed  to  Allen  could  not  be 
Impeached  by  the  testimony  of  said  Lula  Wil- 
liams alone;  yet  It  would  not  follow  that 
the  Judgment  should  be  reversed;  for  the 
right  of  John  Williams  and  Lula  Williams 
to  the  relief  granted  to  them  by  the  judg- 
ment was  not  predicated  on  the  invalidity 
of  the  certificate  of  acknowledgment  attached 
to  her  deed  to  Allen,  but  on  the  fact  that,  if 
the  title  In  Lula  Williams  to  an  Interest  in 
the  land  passed  to  Allen  at  all,  It  passed  to 
him  as  a  trustee  for  said  Lula  Williams.  An 
Issue  as  to  the  validity  of  the  certificate  of 
acknowledgment  was  not  made  by  either  the 
pleading  or  the  evidence  in  the  case ;  and  on 
the  issue  as  to  whether  the  effect  of  the  deed 
was  to  divest  Lula  Williams  of  the  title  she 
bad  to  an  interest  In  the  land  it  was  of  no 
Importance  whether  said  certificate  was  valid 
or  not ;  for  It  was  not  necessary  to  the  valid- 
ity of  the  deed  that  Lula  Williams  should 
have  acknowledged  before  an  officer  that 
she  executed  it  Therefore  if  it  otherwise 
would  have  operated  to  divest  her  of  title, 
the  fact  that,  having  signed  the  deed,  she 
did  not  go  before  an  officer  and  acknowledge 
she  had  done  so,  would  not  render  it  in- 
operative as  a  conveyance.  McLane  v.  Ca- 
nales,  25  S.  W.  29.  While  It  is  held  In  many 
other  states,  and  formerly  was  held  in  this 
state,  that  the  testimony  of  one  witness  with- 
out proof  of  corroborating  circumstances  was 
not  sufficient  to  ingraft  a  parol  trust  on  a 
deed  absolute  on  Its  face,  we  think  It  Is  true 
to  say  that  the  rule  now  recognized  in  this 
State  is  to  the  contrary.  Mortgage  Co.  v. 
Pace,  23  Tex.  Civ.  App.  222,  56  S.  W.  377, 
393;  Keller  v.  Keller,  141  S.  W.  581;  Wit- 
field  v.  Diffie,  105  S.  W.  324 ;  Ellerd  v.  Elli- 
son, 165  S.  W.  876;  HaU  v.  Hall,  198  S.  W. 
636.  In  the  case  first  cited  the  court,  dis- 
cussing the  "two  witness  rule"  as  applied  to 
trusts,  said: 

"Such  a  rale,  we  think,  has  no  foundation  in 
principle;  for,  if  the  evidence  is  of  such  a 
character,  whether  it  comes  from  one  or  many 
witnesses,  as  to  satisfy  the  conscience  of  the 
court  that  its  equitable  relief  should  be  ad- 
ministered, no  hesitancy  should  be  felt  in  ap- 
plying the  principles  that  would  govern  the 
particular  case.  It  would  be  a  singular  proposi- 
tion to  announce  that  the  law  more  sacredly 
guards  and  protects  the  property  of  the  citi- 
zen than  it  does  his  life  or  liberty ;  yet  an  ad- 
mission of  the  insistence  of  appellant  would 
necessarily  lead  to  the  conclusion  that  life  or 
liberty  could  be  lost  on  less  evidence  than  would 
be  required  to  deprive  him  of  an  apparent  right 
in  property." 
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[S,  4]  Of  the  remaining  assignments  the 
second,  to  wit,  that  "the  Judgment  Is  wholly 
unsupported  by  the  evidence,"  and  the  fourth, 
to  wit,  that  "the  court  erred  in  rendering 
Judgment  which  divested  the  plaintiff  of  the 
title  to  the  land  In  controversy,"  have  not 
been  considered  because  too  general  (Matbe- 
son  v.  Live  Stock  Co.,  198  S.  W.  641;  Foster 
v.  Atlir,  181  S.  W.  520;  Modern  Woodmen  v. 
Yanowsky,  187  S.  W.  728) ;  and  we  think  the 
third  does  not  show  -  error  which  should 
operate  to  reverse  the  judgment. 

The  Judgment  is  affirmed. 


CONN  v.  HOUSTON  OIL  CO.  OF  TEXAS 
et  al.    (No.  525.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 
Jan.  16, 1920.) 

1.  Adverse  possession  «=»114(1)— Suffi- 
ciency of  evidence  to  show  title. 

Id  trespass  to  try  title,  evidence  Mid  to 
show  that  the  possession  and  claim  of  one  of 
plaintiff's  predecessors  in  interest  had  matured 
into  title  under  the  ten-year  statute- of  limita- 
tions before  such  predecessor  executed  a  tim- 
ber deed.  • 

2.  Judgment  ®=>829(1)— Judgment  of  FED- 
ERAL COUBT  EFFECTIVE  TO  DIVEST  TITLE. 

A  decree  of  the  federal  District  Court  fteZd 
to  divest  out  of  plaintiff's  predecessor  in  in- 
terest any  title  which  such  predecessor  had 
acquired  by  virtue  of  possession  under  the  ten- 
year  statute  of  limitations. 

3.  Adverse  possession  o$=>93— Possession 
will  not  ripen  into  title  under  five- 
YEAR  STATUTE  WHERE  TAXES  WERE  PAID  ON 
WRONG  LAND. 

Possession  for  five  years  otherwise  suffi- 
cient to-  ripen  into  title  under  the  five-year 
statute  is  insufficient,  where  during  part  of  the 
time  the  records  showed  that  the  occupant  paid 
taxes  on  land  other  than  that  of  which  he  was 
in  possession. 

4.  Adverse  possession  «=»41— Necessity  o» 
full  ten  years'  possession  to  ripen  into 

TITLE. 

Where  judgment  was  rendered  September 
25,  1908,  which  divested  from  plaintiff's  prede- 
cessor all  title,  plaintiff's  possession  coupled 
with  that  of  her  predecessor  did  not  ripen  into 
title  under  the  ten-year  statute  of  limitations, 
where  plaintiff's  suit  was  filed  in  April,  1918, 
and  the  owner  of  the  record  title  filed  a  cross- 
action  in  July,  1918. 

5.  Adverse  possession  <8=>43(2)— Effect  on 
right  to  tack  of  ouster  of  possession  by 

DECREE. 

Where  plaintiff's  predecessor  in  title  was 
ousted  of  possession  of  the  land  by  decree  of 
the  federal  'court,  plaintiff  cannot,  though  her 
predecessor  continued  in  possession  and  deliv- 
ered possession  to  her,  tack  the  later  posses- 
sion with  the  earlier  possession. 


6.  Logs   and    logging    «=3(14)— No    title 

PASSES  WHERE  TIMBER  NOT  REMOVED  WITHIN 
SPECIFIED   TIME. 

Timber  deeds  and  contracts  containing  a 
time  limitation  for  the  removal  of  timber  pass 
no  title  save  to  so  much  of  the  timber  as  the 
vendee  may  remove  within  the  time  limited. 

7.  Trespass  to  try  title  «=»47(3)— Judg- 
ment FOB  DEFENDANTS  PROPER  WHERE 
PLAINTIFF  FAILS  TO  ESTABLISH  CASE. 

Where  record  title  was  in  defendant  and 
plaintiff  failed  to  sustain  her  claim  to  title  under 
the  five  and  ten  year  statute  of  limitations  it 
was  proper  for  the  trial  court  to  decree  title 
to  bo  in  defendant  who  filed  a  cross-action. 

Appeal  from  District  Court,  Newton  Coun- 
ty;   W.  T.  Davis,  Judge. 

Action  by  Mrs.  S.  N.  Conn  against  the 
Houston  Oil  Company  of  Texas  and  others, 
which  filed  cross-action.  From  a  Judgment 
for  defendants,  plaintiff  appeals.     Affirmed. 

Warren  &  Conn,  of  Houston,  for  appellant. 
Kennerly,  Williams,  Lee  &  Hill,  of  Hous- 
ton, for  appellees. 

WALKER,  J.  This  is  an  action  in  trespass 
to  try  title  brought  by  the  appellant,  as  sole 
devisee  and  independent  executrix  of  the  es- 
tate of  K.  CJ.  Conn,  deceased,  in  the-  district 
court  of  Newton  county,  Tex.,  on  April  17, 
1918,  against  the  appellee,  wherein  appellant 
sought  to  recover  160  acres  of  land,  a  part 
of  the  Thomas  S.  McFarland  survey,  abstract 
No.  648,  in  Newton  county,  Tex.  Appellant 
pleaded  that  she  and  those  under  whom  she 
held  and  claimed  had  acquired  the  title  to 
the  land  by  the  statutes  of  limitation  of  Ave 
and  ten  years.  Appellee  answered  on  July 
28,  1918,  by  plea  of  not  guilty  and  cross-ac- 
tion, wherein  it  claimed  title  to  the  land  sued 
for,  and  appellee  also  pleaded  the  five  and 
ten  years'  statutes  of  limitation.  The  case 
was  tried  on  March  5,  1919,  before  the  court 
without  a  Jury,  and  resulted  in  judgment  for 
appellant  for  33  acres  of  the  land  sued  for 
and  for  appellee  for  127  acres  of  land.  From 
this  judgment  appellant  has  appealed  to  this 
court. 

In  1894  Isaac  Hubbard  and  wife,  Emma 
Hubbard,  had  surveyed  out  and  moved  upon 
160  acres  of  land  described  in  plaintiff's  peti- 
tion. They  lived  on  this  land  and  had  their 
improvements  thereon  until  about  the  latter 
part  of  1906  or  1907,  during  which  time  they 
claimed  said  land.  On  August  7,  1908,  Hub- 
bard and  wife  acknowledged  tenancy  to  ap- 
pellee to  the  land  described  in  its  cross- 
action,  which  instrument  was  duly  recorded 
August  19,  1908,  In  the  deed  records  of  New- 
ton county.  As  in  our  Judgment  this  instru- 
ment has  nothing  to  do  with  the  disposition 
of  this  case,  we  will  not  further  discuss  it. 
On  the  26th  of  May,  1906,  Ike  Hubbard  and 
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wife  executed  their  deed  to  R.  E.  Moore,  con- 
veying to  him  an  undivided  one-half  of  the 
merchantable  pine  timber  on  the  160  acres 
described  In  plaintiffs  petition;  said  deed 
containing  the  following  covenants: 

"It  is  expressly  agreed  and  understood  that 
the  said  R.  E.  Moore  shall  have  until  the  first 
day  of  January,  1912,  to  cut  and  remove  all 
said  timber  off  said  land  and  for  the  purpose 
of  so  cutting  and  removing  said  timber  we 
hereby  expressly  give  to  him,  his  heirs  and 
assigns,  the  right  and  privilege  to  enter  upon 
any  part  of  said  160  acres  of  land,  construct 
and  build  tramroads  or  roads,  and  to  do  and 
■  construct  other  necessary  things  to  be  done  for 
the  purpose  of  removing  said  timber,  and  when 
said  timber  is  so  removed  or  improvements  so 
placed  for  the  removal  of  said  timber  shall  be 
removed  by  said  Moore  if  he  so  desires,  it 
being  understood  that  when  said  timber  is  so 
removed  that  it  is  contemplated  herein  that  the 
right  of  said  Moore  to  occupy  said  land  shall 
cease. 

"To  have  and  to  hold  the  above-described 
premises  and  timber  on  said  80  acres  of  land, 
together  with  all  and  singular  the  rights  and 
appurtenances  thereto  in  anywise  belonging 
onto  the  said  R.  E.  Moore,  his  heirs  and  as- 
signs forever,  and  we,  Ike  Hubbard  and  Emma 
Hubbard,  do  hereby  bind  ourselves,  our  heirs, 
executors  and  administrators  to  warrant  and 
forever  defend  all  and  singular  the  premises  to 
the  said  R.  B.  Moore,  his  heirs,  and  assigns 
against  every  person  whomsoever  lawfully 
claiming  or  to  claim  the  same,  or  any  part 
thereof." 

On  the  28th  day  of  September,  1908, 
Charles  Dillingham,  receiver  of  Houston  Oil 
Company  of  Texas,  In  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  Tex- 
as, at  Houston,  recovered  Judgment  against 
Ike  Hubbard  and  his  wife,  Emma  Hubbard, 
for  the  title  and  possession  of  the  lands  de- 
scribed in  appellee's  cross-action;  said  de- 
cree in  part  being  as  follows: 

"It  Is  further  ordered,  adjudged,  and  decreed 
by  the  court  that  the  complainant,  Charles 
Dillingham,  as  receiver  of  the  Houston  OQ 
Company  of  Texas,  and  the  Houston  Oil  Com- 
pany of  Texas,  do  recover  of  and  from- the 
defendants  Isaac  Hubbard  and  bis  wife,  Emma 
Hubbard,  Oreen  Young  and  his  wife,  Geneva 
Xoung,  and  C  C.  Wightman,  the  title  to  and 
the  possession  of  the  following  described  tracts 
or  parcels  of  land,  to  wit  (describing  two 
tracts  of  land,  including  that  in  controversy). 
•    •    • 

"It  is  further  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  title  of  the  Houston 
Oil  Company  to  the  above-described  tracts  of 
land  and  the  timber  growing  thereon  be,  and 
the  same  is,  hereby  forever  quieted  against 
said  defendants;  and  said  defendants,  their 
agents,  servants,  and  employes,  are  hereby  per- 
petually enjoined  from  asserting  any  further 
title  to  said  land  or  the  timber  growing  there- 
on, or  the  improvements  thereon,  and  from 
cutting,  destroying,  or  removing  the  timber  up- 
on said  land  therefrom,  and  from  further  tres- 
passing upon  said  land,  or  remaining  in  posses- 
sion thereof,  and  from  further  interfering  with 


said  receiver  of.  the  Houston  OQ  Company  of 
Texas  in  the  possession,  management,  and  con- 
trol of  said  land  and  the  timber  growing  there- 
on, and  from  hindering  or  interfering  with  the 
receivers  of  the  Kirby  Lumber  Company  in 
cutting  and  removing  the  timber  growing  upon 
said  land  therefrom." 

At  the  time  this  Judgment  was  rendered 
against  said  Hubbard  and  wife,  they  were  in 
possession  of  this  land  and  remained  con- 
tinuously In  possession  thereof  until  posses- 
sion was  delivered  by  them  to  their  vendees, 
and,  as  hereinafter  shown,  these  vendees  re- 
mained in  possession  of  this  land  until  the 
time  this  suit  was  filed,  and  also  until  appel- 
lee filed  Its  cross-action. 

On  the  27th  of  August,  1912,  Hubbard  and  . 
wife  executed  their  deed  to  the 'said  Moore, 
conveying  to  him  all  of  the  160  acres  of  land 
described  in  plaintiff's  petition.  On  the  20th 
of  March,  1913,  said  R.  B.  Moore  and  the 
said  Ike  Hubbard  and  the  said  Emma  Hnth 
bard  executed  a  deed  to  R.  C.  Conn,  convey- 
ing to  him  all  of  the  160  acres  described  in 
plaintiff's  petition.  This  deed  was  duly  re- 
corded In  the  deed  records  of  Newton  county, 
Tex.,  on  March  23, 1913.  Just  prior  to  or  im- 
mediately after  the  recording  of  the  deed 
from  Moore  and  the  Hubbards-to  Conn,  the 
latter  entered  Into  possession  of  the  160  acres 
of  land  by  tenant,  and  continuously  culti- 
vated, used,  and  enjoyed  said  land  and  re- 
mained In  possession  thereof  and  was  in  pos- 
session thereof  continuously  until  this  salt 
was  filed. 

As  to  the  payment  of  taxes  by  Conn  under 
his  possession,  we  make  the  following  state- 
ment from  appellee's  brief: 

It  was  agreed  that  In  Newton  county  there 
are  three  T.  8.  McParland  surveys;  the  T. 
S.  McParland  labor  being  abstract  No.  296, 
another  T.  S.  McParland  survey  being  ab- 
stract No.  290,  and  the  T.  S.  McParland  sur- 
vey In  controversy  being  abstract  No.  648. 
Appellant  offered  In  evidence  certain  tax  re- 
ceipts for  1912,  1913,  1914,  1915,  1916,  1917, 
and  1918. 

The  tax  receipt  for  1912  showed  payment 
of  taxes  on  160  acres  of  abstract  No.  290,  T. 
S.  McParland  survey  (not  the  land'  In  con- 
troversy). The  tax  receipt  for  1913  showed 
payment  of  taxes  on  160  acres  of  abstract 
No.  290,  T.  S.  McParland  survey  (not  the  land 
In  controversy).  The  tax  receipt  for  1914 
showed  payment  of  taxes  on  160  acres  of  ab- 
stract No.  290,  T.  S.  McFarland  survey  (not 
the  land  In  controversy).    The  tax  receipt  for 

1915  showed  payment  of  taxes  on  960  acres 
of  abstract  648,  T.  S.  McParland  survey,  the 
land  in  controversy.     The  tax  receipt    for 

1916  showed  payment  of  taxes  on  960  acres 
of  abstract  648,  T.  S.  McParland  survey,  the 
land   in  controversy.     The  tax  receipt  for 

1917  showed  payment  of  taxes  on  960  acres 
of  abstract  648,  T.  S.  McParland  survey,  the 
land  in  controversy.   The  tax  receipt  for  1918 
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showed  payment  of  taxes  on  960  acres  of 
abstract  290,  T.  S.  McFarland  survey  (not 
the  land  In  controversy). 

This  suit  was  filed  April  17, 1918.  Appellee 
Kirby  Lumber  Company  filed  Its  original  an- 
swer herein  on  July  29, 1918,  while  the  other 
appellees  herein  filed  their  original  answer 
and  cross-action  on  July  25, 1918.  The  comp- 
troller's certificate  shows  that  no  land  on  the 
survey  In  controversy  was  assessed  by  R.  C. 
Conn  for  the  years  1912, 1913,  and  1914.  The 
comptroller's  certificate  shows  that  on  ab- 
stract 290,  T.  S.  McFarland  survey  (not  the 
land  in  controversy  herein),  R.  O.  Conn  as- 
sessed 160  acres  of  land  for  taxes  for  1913 
and  1914.  The  witness  S.  B.  Conn  testified 
that  the  assessment  sheet  for  1914  was 
sworn  to  by  R.  C.  Conn,  and  shows  lands  as- 
sessed on  abstract  No.  290,  T.  S.  McFarland 
survey  (not  the  land  in  controversy).  The 
witness  Miller  testified  .that  the  assessment 
sheet  for  1914  shows  assessment  by  R.  G. 
Conn  on  abstract  290,  T.  S.  McFarland  sur= 
vey  (not  the  land  in  controversy). 

Appellees  offered  In  evidence  lines  2,  3,  4, 
and  5  on  assessment  rolls  of  Newton  county 
for  the  year  1913,  showing  that  R.  C.  Conn 
rendered  160  acres  on  abstract  290,  T.  8.  Mc- 
Farland survey  (not  the  land  in  contro- 
versy); and  offered  In  evidence  lines  12,  13, 
and  14  of  page  2  of  the  assessment  rolls  for 
the  year  1914,  showing  that  S.  B.  Conn  ren- 
dered 160  acres  of  abstract  290,  T.  8.  McFar- 
land survey,  and  none  on  abstract  648,  T.  S. 
McFarland  survey. 

The  court's  ninth  finding  of  fact  was  that 
neither  R.  C  Conn,  nor  any  one  for  him,  paid 
the  taxes  due  -for  the  years  1913  and  1914 
on  ■  the  160  acres  in  controversy,  but  that 
Conn  had  P&id  taxes  on  the  land  sued  for  in 
1915,  1916, 1917,  and  1918. 

On  these  facts  we  conclude  as  follows: 

[t]  X.  That  Ike  Hubbard  and  wife,  under 
their  possession  and  claim,  had  matured  title 
to  the  160  acres  of  land  described  In  plain- 
tiff's petition  by  and  under  the  ten  years' 
statute  of  limitation,  before  the  execution  of 
the  timber  deed  to  B.  E.  Moore. 

[2]  2.  That  by  virtue  ot  the  Judgment  ren- 
dered In  the  District  Court  of  the  United 
States,  the  decree  being  shown  above,  the 
Houston  Oil  Company  of  Texas  recovered 
from  Ike  Hubbard  and  wife  all  their  right, 
title,  and  interest  In  and  to  said  lands  and 
all  the  timber  thereon,  and  under  such  Judg- 
ment the  said  Ike  Hubbard  and  wife  lost  the 
title  which  had  matured  in  them  by  virtue 
of  the  ten  years'  statute  of  limitation.  Sam- 
uel v.  Houston  Oil  Co.,  193  S.  W.  246. 

[3]  3.  That  the  appellant  did  not  acquire 
title  to  said  land  by  virtue  of  the  statutes  of 
five  and  ten  years'  limitation.  Her  posses- 
sion was  Sufficient,  and  all  the  requirements 
of  the-  five  years'  statute  of  limitation  had 
been  met  by  her  and  those  under  whom  she 
claimed,  except  the  payment  of  taxes.    The 


payment,  of  taxes  for  the  years  1912,  1913, 
1914  on  160  acres  of  Jand  on  the  T.  S.  Mc- 
Farland survey,  abstract  No.  290,  when  the 
land  that  she  claimed  was  on  the  T,  S-  Mc- 
Farland survey,  abstract  No.  648,  was  not  a 
compliance  with  the  statute.  Dutton  v. 
Thompson,  85  Tex.  116,  19  S.  W.  1026 ;  Mor- 
rison v.  O'Hanlon,  202  S.  W.  97;  Henning  v. 
Wren,  82  Tex.  Civ.  App.  538,  75  S.  W.  910; 
Hull  v.  Woods,  14  Tex.  Civ.  App.  590,  38  S. 
W.  256;  Hoehn  v.  House,  31  S..W<  83. 

[4]  4.  That  the  Judgment  having  been  ren- 
dered against  Ike  Hubbard  and  wife  in  favor 
of  appellee  on  the  25th  of  September,  1908, 
and  this  suit  having  Been-  filed  on  the  17th 
of  April,  1918,  and  appellee  having  filed  its 
cross-action  herein  on  the  28th  day  of  July, 
1918,  appellant  cannot  recover  under  the  ten 
years'  statute  of  limitation.  , 

[S]  5.  Ike  Hubbard  and  wife  having  been 
ousted  from  the  possession  of  said  land  un- 
der and  by  virtue  of  the  Judgment  rendered 
in  the  District  Court  of  the  United  States, 
appellant  cannot  tack  the  possession  of  Hub- 
bard and  wife  prior  to  the  rendition  of  the 
Judgment  to  the  possession  subsequent  to  the 
rendition  of  the  Judgment,  in  order  to  show  a 
full  period  of  ten  years'  possession  and  claim. 

[«]  6.  Under  the  deed  from  Hubbard  and 
wife  to  Moore,  dated  May  26,  1906;  Moore's 
right  to  take  said  timber  and  all  his  right, 
title,  and  interest  hi  and  to  said  timber  ex- 
pired on  the  1st  day  of  January,  1912.  Hous- 
ton Oil  Co.  of  Texas  v.  Boykin,  206  S.  W.  816. 
In  that  case  the  Supreme  Court  of  this  state 
said: 

"Timber  deeds  and  contracts,  containing  time 
limits  for  the  removal  of  timber,  pass  no  title 
whatever,  save  to  so  much  of  the  timber  as  the 
vendee  may  remove  within  the  time  limited." 

Judgment  was  correctly  entered  by  the 
court  against  appellant  for  that  portion  of 
the  land  claimed  by  appellee  In  its  cross- 
action. 

[7]  Appellant  also  complains  of  that  por- 
tion of  the  Judgment  wherein  appellee  re- 
covers the  title  and  possession  of  127  acres 
of  land  shown  to  be  on  the  T.  S.  McFarland 
survey,  abstract  648. 

The  trial  court* s  fourth  finding  of  fact  is 
as  follows: 

"I  find  from'  the  agreement  of  the  parties 
that  in  1872  D.  R.  Wingste  was  the  owner  of 
all  the  land  awarded  to  the  defendants  on  their 
cross-action  herein,  and  in  1893  he  conveyed 
this  tract  to  Charles  G.  Saunders,  who  in  1901 
conveyed  It  to  Houston  OiJ  Company  of  Texas, 
from  whom  the  record  title  has  regularly 
passed  into  all  of  the  defendants  in  this  cause, 
so  that  the  defendants  are  the  owners  of  said 
land  unless  plaintiff  has  acquired  title  to  same 
or  a  part  thereof  under  the  statute  of  limita- 
tions." 

This  finding  of  fact  we  sustain.  As  plain- 
tiff did  not  acquire  the  title  to  this  land  un- 
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der  the  statute  of  limitation,  it  naturally  fol- 
lows from  this  finding  that  the  court  cor- 
rectly decreed  this  land  to  the  appellees  on 
their  cross-action. 

Finding  no  error  in  the  judgment  of  the 
trial  court,  it  is  in  all  things  affirmed. 


PIEBOE   et  al.   v.   FOREIGN  MISSION 

BOARD  OF  SOUTHERN  BAPTIST 

CONVENTION  et  al.    (No.  2167.) 

.i 

(Court  of  Civil  Appeals,  of  Texas.    Texarkana. 

Jan.  8,  1920.     Rehearing  Denied 

Jan.  29,  1920.) 

1.  Attorney  and  client  «=»72— Party  com- 
plaining: HAS  BUBOEN  OF  PROOF  TO  SHOW 
WANT  OF  AUTHORITY  OF  ATTORNEYS  TO  AOREB 
TO  JUDGMENT. 

In  suit  to  set  aside- a  judgment  entered  by 
agreement  of  attorneys  on  the  ground  that  the 
attorneys  who  signed  agreement  acted  without 
authority,  complainants  have  the  burden  to 
prove  the  facts  upon  which  they  rely. 

2.  Judgment  «=>461(1)— Presumption  that 
all  parties  before  court  consented  to 

i  decree  entered  by  agreement. 

,  In  case  of  a  judgment  otherwise  valid  sought 
to  be  vacated  as  entered  by  agreement  of  at- 
torneys unauthorized  to  that  end,  it  will  be 
presumed,  until  the  contrary  is  shown,  that  all 
of  the  parties  before  the  court  in  the  prior 
proceeding  consented  to  the  terms  of  the  de- 
cree that  was  entered. 

3.  Appeal  and  error  <B=»931(1)— Testimony 

VIEWED  IN  LIGHT  FAVORABLE  TO  APPELLEES. 

In  determining  on  appeal  the  issues  pre- 
sented in  suit  to  vacate  a  judgment  entered 
on  agreement  of  attorneys  claimed  not  to 
have  been  authorized,  the  Court  of  Civil  Ap- 
peals must  view  the  testimony  in  its  most 
favorable  light  from  the  standpoint  of  defend- 
ants, appellees,  who  secured  judgment  below. 

4.  Appeal  and  error  <8=»931(1)— Presump- 
tion IS  THAT  TRIAL  COURT  EXERCISED  BIGHT 
TO  PASS  ON  CREDIBILITY  OF  WITNESSES. 

The  Court' of  Civil  Appeals  must  conclude 
that  the  trial  court  who  heard  the  evidence  ex- 
ercised, so  far  as  he  might  legally  do  so,  his 
right  to  pass  on  the  credibility  of  the  witnesses 
and  to  discredit  such  as  he  thought  unworthy 
of  belief. 

5.  Judgment  @=>403— Party  seeking  to  an- 
nul JUDGMENT  BY  AGREEMENT  MUST  SHOW 
INJURY. 

One  who  sues  to  annul  a  judgment  by  agree- 
ment must  not  .only  establish  its  invalidity,  but 
must  also  show  that  he  will  suffer  some  injury 
if  the  judgment  is  permitted  to  stand.. 

6.  Evidence  <J=»590— Court  not  compelled 

TO    ACCEPT    TESTIMONY    OF    INTERESTED    PAR- 
TIES. 

The  trial  court,  having  a  right  to  pass  on 
the  credibility  and  interest  of  witnesses,  was 
not  compelled  to  accept  as  true  their  statements 


denying  they  had  given  attorneys  any  author- 
ity to  enter  into  agreement  for  judgment. 

7.  Judgment  «=>461(3)  —  Evidence  sustain- 
ing JUDGMENT  BY  AGREEMENT  ON  GROUND 
OF  ABSENCE  "OF  INJUBY  TO  PLAINTIFFS. 

In  suit  to  set  aside  judgment  in  a  will  con- 
test entered  on  agreement  of  attorneys  on  the 
ground  that  the  attorneys  who  assumed  to  rep* 
resent  plaintiffs  were  unauthorized,  evidence 
held  to  sustain  the  trial  court's  conclusion  that 
cancellation  of  the  judgment  was  not  justified 
in  view  of  absence  of  injury  in  any  material 
respect  to  the  plaintiffs. 

8.  Judgment  «=»461(3)— Greater  degsbr  of 
proof  necessary  to  authorize  setting 
aside  agreed  judgment  where  innocent 
third  parties  have  acquired  bights. 

Where,  since  rendition  of  judgment  by 
agreement,  the  rights  of  innocent  third  parties 
have  become  involved,  the  courts  will  be  more 
exacting  as  to  the  quantum  of  proof  required 
before  setting  aside  the  judgment  on  the  ground 
that  the  attorneys  who  made  the  agreement 
were  unauthorised  by  plaintiffs. 

9.  Wills  «=>374— District  court  on  appeal 
in  will  contest  is  confined  to  issues 
involved. 

On  appeal  in  a  will  contest  from  the  coun- 
ty to  the  district  court,  the  district  court  had 
no  judicial  power  to  compel  any  of  the  parties 
to  the  suit  to  submit  to  determination  of  any 
issues  not  involved  in  the  appeal. 

10.  Wills  <S=>374  —  Parties  to  contest  by 

STIPULATION  MAY  CLOTHE  DISTRICT  COURT 
WITH  JURISDICTION  TO  DETERMINE  ISSUES 
NOT  INVOLVED. 

When  all  the  parties  to  a  will  contest  ap- 
pealed from  the  county  to  the  district  court 
expressly  stipulate  for  judicial  determination 
of  other  matters  of  which  the  district  court 
might  assume  original  jurisdiction,  including 
the  disposition  or  property  not  affected  by  the 
will,  such  court  has  power  to  enter  a  judgment 
on  such  other  issues. 

11.  Wills  «=>357— District  court  may  ap- 
point RECEIVER  ON  APPEAL  IN  WILL  CON- 
TEST. 

The  district  court  has  power  to  appoint  re- 
ceivers in  a  proper  case  on  appeal  of  a  will 
contest  from  the  county  court. 

12.  Executors  and  administrators  «=»7— 
Beneficiary  and  executor,  may  terminate 
administration. 

The  beneficiaries  under  a  will  and  the  ex- 
ecutor named  therein  in  the  absence  of  objec- 
tion by  creditors  have  a  right  to  terminate  ad- 
ministration whenever  they  see  fit,  if  not  con- 
trary to  the  will. 

Appeal  from  District  Court,  Fannin  Coun- 
ty; Ben  H.  Denton,  Judge. 

Suit  by  Mrs.  S.  E.  Pierce  and  others  against 
the  Foreign  Mission  Board  of  the  Southern 
Baptist  Convention  and  others.  From  judg- 
ment for  defendants,  plaintiffs  appeal  Af- 
firmed. 
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Wolfe  &  Freeman,  of  Sherman,  for  ap- 
pellants. 

Cunningham  &  McMahon,  of  Bonham,  and 
Rosser  Thomas  and  Thomas,  Milam  ft  Touch- 
stone, all  of  Dallas,  for  appellees. 

HODGES,  J.  This  suit  was  instituted  by 
Mrs.  S.  E.  Pierce,  surviving  widow  of  S.  H. 
Pierce,  deceased,  and  six  of  her  children, 
against  the  Foreign  Mission  Board  of  the 
Southern  Baptist  Convention,  B.  L.  Pierce, 
W.  A.  Pierce,  Mattie  Beckham  and  her  hus- 
band, Rosser  Thomas,  H.  A.  Cunningham, 
Mark  McMahon,  Mrs.  Sallie  Petty,  and  Mrs. 
Herbert  Miller.  The  facts  alleged  and  prov- 
en show  that  S.  H.  Pierce  and  his  wife  re- 
sided in  Fannin  county  and  owned  a  com- 
munity estate  valued  at  several  thousand 
dollars.  In  January,  1914,  S.  H.  Pierce  died, 
leaving  a  will  in  which  he  disposed  of  his 
property  substantially  as  follows:  He  be- 
queathed to  his  wife  a  life  estate  in  all  of 
his  property  that  remained  after  the  pay- 
ment of  his  debts  and  the  expenses  of  ad- 
ministration. He  gave  her  the  power  to  sell 
any  and  all  of  the  estate  if  she  deemed  prop- 
er. He  further  directed  that,  if  any  portion 
of  his  property  remained  undisposed  of  at 
the  death  of  his  wife  except  a  homestead  in 
the  town  of  Savoy,  it  should  be  divided  into 
nine  shares  in  such  a  way  that  one  share 
should  consist  of  ten-eighteenths,  exclusive 
of  the  homestead,  and  eight  shares  of  one- 
eighteenth  each.  The  homestead  was  to  be 
divided  into  eight  shares  of  one-eighth  each. 
The  share  amounting  to  ten-eighteenths  was 
bequeathed  to  the  Foreign  Mission  Board  of 
the  Southern  Baptist  Association.  The  re- 
mainder was  to  be  divided  equally  among 
eight  of  his  children.  One  of  his  children, 
It.  W.  Pierce,  was  omitted,  for  the  reason 
that  he  had  been  previously  provided  for. 
W.  T.  Blby  (a  son-in-law),  C.  C.  Pierce,  and 
A.  W.  Pierce  (sons  of  the  testator)  were  ap- 
pointed executors  without  bond.  It  was  fur- 
ther provided  that  the  estate  should  be  ad- 
ministered Independently  of  the  county  court 
Some  time  after  the  death  of  S.  H.  Pierce 
this  will  was  probated,  without  opposition. 
In  December,  1916,  B.  Lu  Pierce,  W.  A.  Pierce, 
and  Mattie  Beckham,  children  of  the  testator, 
filed  suit  in  the  county  court  contesting  the 
validity  of  the  will  upon  the  grounds  of  men- 
tal Incompetency  and  undue  influence.  A 
trial  in  the  county  court  resulted  In  a  Judg- 
ment sustaining  the  will,  and  the  contestants 
prosecuted  an  appeal  to  the  district  court 
The  plaintiffs  In  that  suit  were  represented 
by  H.  A.  Cunningham  and  Mark  McMahon 
as  attorneys,  under  the  firm  name  of  Cun- 
ningham &  McMahon.  The  Foreign  Mis- 
sion Board  of  the  Southern  Baptist  Conven- 
tion (one  of  the  defendants  in  that  contest) 
was  represented  by  Thomas,  Milam  &  Touch- 
stone. Rosser  Thomas,  an  attorney  at  Bon- 
ham,  was   associated    with    them.     Rosser 


Thomas  also  filed  answers  for  several,  If  not 
all,  of  the  plaintiffs  in  Oils  suit  The  case 
was  docketed  as  No.  8153  In  the  district 
court.  After  passing  one  or  more  terms  with- 
out a  trial,  the  following  agreement  for  Judg- 
ment was  entered  into  by  the  attorneys,  and 
filed: 

"In  the  District  Court  of  Fannin  County, 
Texas,  February  term,  1919,  B.  L.  Pierce  et 
aL  v.  S.  E.  Pierce  et  al.    No.  8163. 

"It  is  agreed  by  and  between  the  parties  to 
this  cause  that  all  the  issues  Involved  in  this 
suit  and  all  the  rights  under  the  alleged  will 
of  defendant  S.  E.  Pierce  of  even  date  with 
the  will  of  S.  H.  Pierce,  deceased,  be  com- 
promised and  judgment  entered  in  accordance 
with  the  agreement  herein  made  as  follows: 

"That  defendant  S.  E.  Pierce,  having  hereto- 
fore made  a  will  at  the  time  of  and  in  connec- 
tion with- the  will  in  controversy  herein  al- 
leged to  have  been  executed  by  S.  H.  Pierce,  de- 
ceased, the  defendant  Foreign  Missionary  Board 
Southern  Baptist  Convention  shall  by  proper 
deed  and  conveyance  convey  any  and  all  rights 
it  may  have  or  may  hereafter  acquire  by  vir- 
tue of  such  alleged  will  of  the  said  S.  B.  .'Pierce 
and  in  and  to  all  property  of  the  said  S.  E. 
Pierce  that  it  may  have  and  claim  to  under  the 
said  purported  will  of  the  said  S.  E.  Pierce, 
such  conveyance  to  be  to  B.  L.  Pierce,  W.  A. 
Pierce,  Mattie  Beckham,  Josie  Biby,  Annie 
McHale,  Belle  Bombarger,  John  Pierce,  and 
C.  C.  Pierce  in  equal  shares.  The  court  shall 
in  this  cause  enter  judgment  denying  the  con- 
test of  the  plaintiffs  in  this  cause,  and  shall 
probate  the  will  of  S.  H.  Pierce,  deceased.  Said 
judgment  -shall  decree  to  S.  E.  Pierce  a  life 
estate  in  one-half  of  all  the  community  prop- 
erty of  herself  and  deceased  husband,  S.  H. 
Pierce,  and  all  of  the  property  devised  to  her 
under  the  will  of  S.  H.  Pierce,  deceased,  with 
the  remainder  estate  In  all  the  above  property 
to  B.  L.  Pierce,  Mattie  Beckham,  Josie  Biby, 
Annie  McHale,  Belle  Bombarger,  John  Pierce, 
and  C.  C.  Pierce  in  equal  shares,  and  shall  by 
such  instrument  decree  any  and  all  rights  and 
title  out  of  the  Foreign  Board  of  Southern 
Baptist  Convention  in  and  to  such  property 
last  above  specified.  Neither  S.  H.  Pierce  nor 
S.  E.  Pierce  had  any  separate  estate  prior  to 
the  death  of  S.  H.  Pierce. 

"This  court  shall  appoint  W.  A.  Pierce  and 
O.  C.  Pierce  receivers  of  all  of  said  property, 
both  real  and  personal,  heretofore  belonging 
to  the  community  estate  of  S.  E.  Pierce  and 
S.  H.  Pierce,  deceased,  requiring  them  to  exe- 
cute separate  bonds  in  such  amounts  as  the 
court  may  direct  requiring  them  to  report 
the  condition  of  such  estates  to  this  court  at 
each  February  term  thereof,  with  full  power 
to  manage,  rent  lands,  collect  rents,  pay  taxes, 
collect  money  due  such  estates,  pay  expenses 
of  S.  B.  Pierce  during  her  lifetime,  and  such 
other  acts  as  may  be  necessary  to  preserve  such 
estate.  Such  judgment  shall  further  provide 
that  all  claims  of  such  estate  against  the  par- 
ties to  this  suit,  whether  shown  by  the  inven- 
tory herein  or  not  shall  be  released  and  held 
for  naught,  except  the  claim  of  such  estate 
against  defendant  Belle  Bombarger  shall  be 
reduced  by  the  sum  of  $500,  which  balance  shall 
remain  a  claim  against  the  said  Belle  Bombar- 
ger and  a  charge  against  her  interest  in  such 
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estate  and  such  property  when  same  shall  be 
partitioned. 

"All  costs  of  this  suit  and  all  costs  of  such 
receivers  as  may  hereafter  accrue  shall  be  paid 
out  of  the  money  on  hand  belonging  to  such 
estate.  It  is  the  intention  of  this  agreement 
that  judgment  shall  be  entered  in  favor  of  the 
Southern  Baptist  Convention  for  five-eight- 
eenths of  the  community  estate  of  S.  H.  Pierce 
and  S.  E.  Pierce  except  a  life  estate  of  S.  E. 
Pierce  and  less  the  homestead  in  Savoy. 

"Witness  our  hands  this  the  5th  day  of  March, 
1918.  Cunningham  &  McMahon,  Attorneys  for 
Plaintiffs.  Thomas,  Milam  &  Touchstone  and 
Rosser  Thomas,  Attorneys  for  Defendants." 

Judgment  was  entered  in  accordance  with 
that  agreement,  with  directions  that  It  be 
certified  to  the  county  court  for  observance. 
The  evidence  shows  that  neither  of  the  par- 
ties appointed  receiver  qualified,  and  that  C. 
C.  Pierce  continued  In  the  sole  management 
of  the  estate,  claiming  to  act  under  the  pro- 
visions of  the  will.  This  suit  was  filed  for 
the  purpose  of  setting  aside  the  judgment 
rendered  upon  that  agreement  It  is  alleged, 
among  other  things,  as  a  ground  for  the  relief 
prayed  for,  that  the  district  court  had  no  Ju- 
risdiction to  enter  such  a  judgment,  and  that 
the  attorneys  who  signed  the  agreement  for 
judgment  acted  without  authority  from  the 
complainants  In  this  suit  An  answer  was 
filed  by  Rosser  Thomas,  H.  A.  Cunningham, 
and  Mark  McMahon  which,  after  denying 
generally  the  allegations  of  the  plaintiffs, 
averred  that  after  the  rendition  of  the  agreed 
Indgment  those  defendants  had  purchased  all 
the  rights  and  Interest  of  the  Foreign  Mis- 
sion Board  of  the  Southern  Baptist  Con- 
vention. They  further  alleged  facts  which, 
If  true,  would  operate  as  an  estoppel  against 
the  plaintiffs  to  Impeach  the  validity  of  the 
agreed  judgment  claiming  that  they  had  paid 
a  valuable  consideration  for  their  purchase, 
and  that  they  did  so  with  the  full  knowledge 
and  consent  of  the  plaintiffs  In  this  suit 
They  also  alleged  that  the  attorneys  who  pur- 
ported to  represent  the  plaintiffs  In  entering 
up  that  agreement  had  full  authority  to  act 
in  the  premises.  In  a  trial  before  the  court 
Judgment  was  rendered  in  favor  of  the  de- 
fendants, and  the  plaintiffs  in  the  suit  have 
appealed. 

There  are  two  questions,  either  of  which, 
If  decided  In  favor  of  the  appellants,  would 
require  a  reversal  of  this  Judgment  One  Is : 
Were  the  attorneys  who  purported  to  repre- 
sent the  T>laintiff s  in  this  suit  authorized  to 
make  the  agreement  filed?  The  other  is: 
Did  the  district  court  have  Jurisdiction  to 
enter  that  kind  of  a  Judgment  In  that  char- 
acter of  a  suit?  The  questions  will  be  dis- 
cussed in  the  order  stated. 

[1-4]  In  bringing  this  suit  to  set  aside  this 
judgment  upon  the  ground  that  the  attor- 
neys who  signed  the  agreement  acted  with- 
out authority  from  any  essential  source,  the 
complainants  have  the  burden  of  proving  the 


facts  upon  which  they  rely.  Assuming  that 
the  judgment  Is  otherwise  valid,  It  will  be 
presumed,  till  the  contrary  Is  shown,  that 
all  of  the  parties  before  the  court  in  that 
proceeding  consented  to  the  terms  of  the  de- 
cree that  was  entered.  On  determining  on 
appeal  the  issues  here  presented  we  must 
view  the  testimony  In  its  most  favorable  light 
from  the  standpoint  of  the  appellees.  We 
must  also  conclude  that  the  trial  court  who 
heard  the  evidence,  exercised,  as  far  as  he 
might  legally  do  so,  his  right  to  pass  upon  the 
credibility  of  the  witnesses  and  to  dis- 
credit such  as  he  thought  were  unworthy  of 
belief;  in  other  words,  this  judgment  will  not 
be  disturbed  unless  the  state  of  the  record 
is  such  that  It  should  be  said  as  a  matter  of 
law  that  the  evidence  adduced  required  a 
different  conclusion.  The  facts  show  that 
Judge  Rosser  Thomas,  of  the  Bonham  bar, 
who  was  associated  with  Thomas,  Milam  & 
Touchstone,  of  Dallas,  in  resisting  the  attack 
on  the  will  of  S.  H.  Pierce,  is  the  attorney 
who  claimed  the  authority  to  represent  the 
appellants  In  making  the  agreement  for  the 
judgment  C.  C.  Pierce,  one  of  the  appel- 
lants, appears  to  have  been  regarded  as  the 
representative  of  those  members  of  the 
Pierce  family  who  were  defending  the  will 
in  that  suit  and  who  are  complainants  in  this 
proceeding.  He  testified  that  he  did  not  give 
the  attorneys  any  authority  to  enter  Into  the 
agreement  made,  and  was  Ignorant  of  the 
terms  of  the  settlement  until  some  time  aft* 
er  the  judgment  had  been  entered.  While  It 
may  appear  inferentially  from  what  this 
witness  said  that  his  mother,  Mrs.  S.  E. 
Pierce,  did  not  authorize  the  attorneys  to  act 
for  her,  and  that  she  also  was  ignorant  of 
the  terms  of  the  settlement  he  did  not  affirm- 
atively so  testify.  Neither  did  he  deny  that 
any  of  the  other  Pierce  children,  who  are 
here  complaining,  had  given  the  proper  au- 
thority. Judge  Thomas,  who  testified  for 
the  appellees,  detailed  at  some  length  what 
passed  between  him  and  O.  C.  Pierce  during 
the  litigation.  He  stated  that  he  Informed 
Pierce  of  the  offer  of  compromise  when  it 
was  made,  fully  explained  to  him  the  terms 
of  the  proposed  settlement  and  requested 
him  to  confer  with  the  other  members  of  the 
Pierce  family  and  learn  their  wishes  re- 
specting the  matter;  that  in  order  to  allow 
time  for  that  to  be  done  the  offer  of  settle- 
ment was  held  over  for  several  weeks.  He 
further  stated  that  some  time  later  he  was 
Informed  by  C.  C.  Pierce  that  the  settlement 
was  satisfactory,  and  for  him  to  go  on  with 
it  He  says  he  then  signed  the  agreement 
and  the  litigation  was  terminated  by  the 
judgment  then  rendered.  It  also  appears 
from  the  record  that  no  complaint  was  made 
of  that  settlement  by  any  of  the  appellants 
for  some  time  thereafter;  that  if  all  the 
Interested  parties  did  not  know  the  terms  of 
the   compromise,    they   might   have   known 
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them,  as  the  negotiations  were  conducted 
openly  and  were  pending  for  a  sufficient  length 
of  time.  The  only  other  members  of  the 
Pierce  family  who  testified  In  the  trial  be- 
low were  Mrs.  Bombarger  and  Mrs.  McHale, 
children  of  S.  H.  and  S.  E.  Fierce.  Each  of 
these  denied  that  she  had  authorized  the  set- 
tlement or  knew  anything  about  Its  terms  till 
some  time  after  the  Judgment  had  been  ren- 
dered. Mrs.  S.  B.  Pierce  did  not  testify,  and 
there  is  no  reason  shown  for  her  failure  to 
do  so. 

[5]  One  who  seeks  to  annul  a  Judgment  by 
agreement  must  not  only  establish  its  in- 
validity, but  must  also  show  that  he  will 
suffer  some  Injury  if  the  Judgment  is  per- 
mitted to  stand.  Williams  v.  Nolan,  68  Tex. 
711 ;  Roller  v.  Wooldridge,  46  Tex.  493  ;■  An- 
derson t.  Oldham,  82  Tex.  281,  18  S.  W. 
668;  Ratio  v.  Levy,  63  Tex.  281.  Courts  will 
not  In  such  Instances  exercise  their  functions 
except  for  the  protection  of  some  personal  or 
property  right  of  the  complainant  Conced- 
ing that  under  the  evidence  the  court  below 
should  have  found  as  a  fact  that  the  two  wit- 
nesses above  referred  to  did  not  consent  to 
the  settlement  made  and  had  not  thereafter 
ratified  it,  they  have  failed  to  show  that  they 
will  sustain  any  Injury  if  the  Judgment  in 
that  proceeding  is  not  canceled.  The  will  of 
S.  H.  Pierce  had  some  time  previously  been 
regularly  probated,  and  the  administration 
thereon  was  then  pending.  By  the  terms  of 
the  will  the  Foreign  Mission  Board  of  the 
Southern  Baptist  Convention  was  to  receive 
ten-eighteenths  of  all  the  community  property 
of  S.  H.  Pierce  outside  of  the  homestead. 
The  remainder  went  to  the  surviving  widow 
and  children.  The  record  falls  to  show  that 
Mrs.  Bombarger  or  Mrs.  McHale  ever  com- 
plained of  that  will  or  took  any  steps  to 
have  it  annulled,  if  that  could  be  dona  They 
were  not  parties  plaintiff  in  the  contest  filed, 
and  were  either  active  or  nonresisting  de- 
fendants. Their  mother,  Mrs.  O.  E.  Pierce, 
had  made  a  will  similar  to  that  of  her  de- 
ceased husband,  In  which  she  bequeathed  to 
the  Foreign  Mission  Board  of  the  Southern 
Baptist  Convention  the  same  portion  of  her 
property.  The  Judgment  complained  of  sus- 
tained the  will  by  failing  to  set  It  aside,  and 
awards  to  the  board  only  such  Interest  in 
the  estate  of  S.  H.  Pierce  as' it  could  take 
under  the  terms  of  that  will  alone.  It  also 
divests  the  Foreign  Mission  Board  of  its 
expectant  rights  under  the  will  of  Mrs.  S.  E. 
Pierce,  and  confers  them  upon  the  Pierce 
children.  It  goes  further  and  divests  Mrs. 
S.  E.  Pierce  of  her  power  to  dispose  of  during 
her  lifetime  the  property  left  by  the  will  of 
her  husband,  limits  her  Interest  to  a  life  es- 
tate in  the  community  property  then  on  hand, 
and  Invests  the  children,  who  are  complain- 
ants here,  with  the  remainder.  Hence  the 
agreed  Judgment  secured  to  those  appellants 
who  are  children  of  Mrs.  S.  E.  Pierce  more 


property  than  they  could  lawfully  claim  un- 
der the  will  of  their  father.  They  therefore 
sustained  no  Injury  by  the  rendition  of  the 
Judgment  In  that  contest 

[B]  If  it  can  be  said  that  Mrs.  Bombarger 
and  Mrs.  McHale  were  injured  In  any  ma- 
terial respect  by  the  Judgment  which  they 
here  attack,  and  for  that  reason  had  a  right 
to  ask  for  Its  cancellation,  then  they  were  in- 
terested witnesses,  and  the  court  having  a 
right  to  pass  upon  their  credibility,  was  not 
'compelled  to  accept  as  true  their  statements 
denying  that  they  had  given  the  attorneys 
any  authority  to  enter  into  the  agreement 
complained  of.  Knights  of  Maccabees  v.  John- 
son, 143  S.  W.  718;  Franklin  Ins.  Co.  v. 
Villeneuve,  29  Tex.  Civ.  App:  128,  68  S.  W. 
203.  If  the  court  discredited  their  testimony, 
as  is  indicated  by  the  result  of  the  suit 
should  such  a  conclusion  be  necessary  to 
sustain  the  Judgment  then  appellants  were 
without  the  proof  essential  to  discharge  the 
burden  which  they  assumed  in  the  prosecu- 
tion of  tills  suit  Mrs.  S.  E.  Pierce,  while 
somewhat  differently  situated,  is  in  no  better 
attitude  to  complain.  It  was  shown  that 
her  son,  C.  C.  Pierce,  attended  to  most  1*  not 
all,  of  her  business;  and  under  the  evidence 
the  court  has  a  right  to  conclude  that  he 
was  fully  acquainted  with  the  terms  of  the 
proposed  agreement  and  that  he  authorized  it 
to  be  made.  It  is  true  there  is  no  positive  tes- 
timony that  Mrs.  S.  B.  Pierce  authorised  her 
son  to  consent  to  this  agreement  for  her,  or 
that  she  had  ever  communicated  any  consent 
to  any  one  for  the  settlement  to  be  made ;  but 
the  appellees  were  not  required  to  offer  proof 
of  those  facts  in  the  absence  of  some  legal 
evidence  that  Mrs.  Pierce  had  not  consented. 
It  appears  to  be  conceded  that  the  attorneys 
who  signed  the  agreement  acted  In  good 
faith,  under  the  belief  that  all  the  Interested 
parties  had  consented  to  the  settlement.  The 
entire  transaction  seems  to  have  been  free 
from  any  form  of  fraud.  It  is  also  shown  by 
the  facts  that  after  the  agreed  Judgment  had 
been  entered  the  attorneys  Cunningham  & 
McMahon  and  Rosser  Thomas,  relying  upon 
the  validity  of  the  judgment  purchased  the 
interest  of  the  Foreign  Mission  Board  of  the 
Southern  Baptist  Convention,  paying  therefor 
a  valuable  consideration;  that  this  purchase 
was  not  made  till  the  Pierce  heirs  had  been 
given  the  preference  right  to  secure  the 
board's  interest 

[7, 1]  In  this  state  of  the  record  we  cannot 
say  that  the  trial  court  erred  In  concluding 
that  the  proof  did  not  Justify  the  cancella- 
tion of  the  Judgment  rendered  in  that  litiga- 
tion. As  indicated  above,  since  the  rendition 
of  that  Judgment  the  rights  of  innocent  third 
parties  have  become  involved,  and  It  Is  not 
going  too  far  to  hold  that  In  such  Instances 
the  courts  will  be  more  exacting  as  to  the 
quantum   of  proof  required  before   Betting 
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aside  a  Judgment  than  In  those  cases  where 
no  Injury  would  likely  result  from  such  ac- 
tion. But  It  Is  also  Insisted  that  the  Judg- 
ment is  void  because  the  district  court  bad 
no  power  to  render  it  It  is  true  the  suit 
then  pending  was  one  which  originated  in  the 
county  court,  and  that  It  involved  only  an 
attack  upon  the  will  of  S.  H.  Pierce. 

[1, 10]  Clearly  the  district  court  bad  no 
Judicial  power  to  compel  any  .of  the  parties 
to  the  suit  to  submit  to  a  determination  of 
any  issue  not  involved  In  that  appeal  from 
the  county  court  But  the  question  is,  when 
all  the  parties  are  before  the  court  and  enter 
into  a  written  agreement  providing  for  a  set- 
tlement of  the  pending  controversy,  and  also 
expressly  stipulate  for  a  Judicial  determina- 
tion of  other  matters  of  which  the  district 
court  might  assume  original  Jurisdiction,  has 
not  that  court,  under  such  circumstances,  the 
power  to  enter  a  Judgment  that  will  be  bind- 
ing upon  all  the  parties  to  the  agreement? 
We  are  of  the  opinion  that  it  has.  Parks  v. 
Knox,  61  Tex.  Civ.  App.  493,  130  S.  W.  205, 
and  the  cases  there  cited.  The  fact  that  the 
trial  court  could  not  of  its  own  motion,  or  at 
the  Instance  of  one  or  more  of  the  parties 
manifested  in  the  ordinary  form  of  pleading, 
have  assumed  such  power,  is  not  decisive  of 
the  question.  While  the  parties  to  litigation 
cannot  by  consent  clothe  a  court  with  power 
to  determine  a  controversy  not  within  its 
legal  or  constitutional  jurisdiction,  they  may 
by  unanimous  agreement  properly  expressed 
in  writing  empower  the  court  to  act  upon 
a  subject-matter  within  Its  potential  jurisdic- 
tion; the  agreement  being  sufficient  to  sup- 
ply the  necessary  pleading  to  support  the 
judgment  The  written  agreement  and  the 
decree  entered  thereon  Is  sufficient  to  estop 
all  of  the  parties  involved  from  thereafter 
questioning  the  conclusiveness  of  the  decision. 
The  issues  settled  by  the  judgment  assailed 
In  this  proceeding  were  within  the  potential 
jurisdiction  of  the  district  court  when  its 
powers  were  invoked  by  appropriate  plead- 
ings; The  estate  involved  In  this  litigation 
consisted  of  real  and  personal  property  to 
which  there  were  conflicting  claims.  The 
parties  had  a  right,  If  they  could  do  so  by 
agreement  to  settle  not  only  the  questions 
Involved  In  the  attack  on  the  will,  but  mat- 
ters collateral  thereto,  Including  the  dis- 
position of  property  not  disposed  of  by  the 
will. 

[11,12]  The  district  court  has  the  power 
to  appoint  receivers  in  a  proper  case  as  was 
done  in  this  Instance.  The  beneficiaries  of  a 
will  and  the  executors  named  therein  have 
a  right  hi  the  absence  of  any  objection  on 
the  part  of  creditors,  to  terminate  the  ad- 
ministration wherever  they  see  fit,  where 
such  action  is  not  opposed  by  the  provisions 
of  the  will. 

The  judgment  will  be  affirmed. 


PIERCE  et  at  r.  PIERCE  et  aL 
(No.  2168.) 

(Court  of  Civil  Appeals  of  Texas.     Texarkana. 

Jan.  8,  1920.     Rehearing  Denied 

Jan.  29,  1920.) 

Appeal  from  District  Court  Fannin  County; 
Ben  H.  Denton,  Judge. 

Suit  by  Mrs.  S.  E.  Pierce  and  others  against 
B.  Li.  Pierce  and  others.  From  an  order  remov- 
ing one  C.  C.  Pierce  as  trustee,  plaintiffs  ap- 
peal.    Affirmed. 

Wolfe  &  Freeman,  of  Sherman,  for  appel- 
lants. 

Cunningham  &  McMahon,  of  Bonham,  and 
Rosser  Thomas  and  Thomas,  Milam  &  Touch- 
stone, all  of  Dallas,  for  appellees. 

HODGES,  J.  This  is  a  companion  case  to 
cause  No.  2167,  Mrs.  S.  E.  Pierce  et  al.  v.  For- 
eign Mission  Board  of  the  Southern  Baptist 
Convention  et  al.,  just  decided  by  this  court, 
218  S.  W.  140.  The  material  facts  are  the 
same  in  this  case  as  are  stated  in  the  opin- 
ion rendered  in  that  case,  and  will  be  refer- 
red to  without  further  recital.  This  is  an  ap- 
peal from  anf  order  made  by  the  district  court 
of  Fannin  county  removing  O.  C.  Pierce  from 
the  position  of  trustee,  to  which  he  had  been 
appointed .  by  a  previous  order  of  the  court 
acting  in  compliance  with  the  agreement  filed 
for  judgment  and  the  appointment  of  J.  W. 
Bell  in  his  stead.  The  principal  contention  in 
this  case  is  that  the  judgment  originally  ren- 
dered appointing  C.  O.  Pierce  receiver,  in 
which  the  court  took' cognizance  of  the  subject- 
matter  referred  to  in  the  agreement  was  void 
for  want  of  jurisdiction  in  the  court.  That 
question  and  other  collateral  matters  are  ful- 
ly discussed  in  cause  No.  2167  before  referred 
to.  If  our  conclusions  in  that  case  are  correct 
then  the  judgment  in  this  case  should  also  be 
affirmed ;    and  it  is  accordingly  so  ordered. 


LANGBEN  t.  CRESPI  &  CO.    (No.  7742.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Dec.  20,  1919.     Rehearing  Denied 

Jan.  8,  1920.) 

1.  Brokers  «=»38(3)— Contention  as  to- 
shippino  agent's  breach  of  contract  not 
sustained  bt  pleading. 

In  action  against  shipping  agent  for  delay 
in  furnishing  ship,  petition  pleading  duty  to 
furnish  ship  by  last  of  February,  and  claiming 
damages  for  delay  from  March  1,  held  not  to 
sustain  claim  that  shipping  agent  breached 
contract  in  January. 

2.  Brokers  ®=>38(4)— Evidence  insufficient 
to  show  breach  of  contract  to  furnish 
ship  bt  refusal  to  load  aix  freight  on 
.first  steamer  chartered. 

In  action  against  shipping  agent  for  delay 
in  furnishing  of  ship  for  shipping  of  cotton, 
contention  that  shipping  agent  breached  con- 
tract  by   refusal   to   load   all   cotton  on   first 


&=>Por  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Tex.)  LANGBEN  ▼. 

(118 

steamer  chartered  after  the  contract  had  been 
entered  into  upon  plaintiff's  request  therefor 
Aeld  not  sustained  by  the  evidence,  where  there 
waa  evidence  that  agent  at  time  of  such  re- 
quest had  engaged  other  cotton  to  fill  in  the 
vessel,  but  that  he  had  not  done  so  until  after 
plaintiff  had  requestednbim  to  agree  to  a  post- 
ponement of  the  delivery  of  plaintiff's  cotton. 

3.  Contracts  <5=346(11)— Bbeach  of  con- 
tract TO  BE  PLEADED  TO  SUPPORT  JUDG- 
MENT FOB  DAMAGES. 

Finding  of  breach  of  contract  could  not  sus- 
tain a  judgment  for  damages  for  such  breach, 
where  breach  -was  not  pleaded. 

4.  Appeal  and  error  <S=>878(6)— Plaintiff 

NOT  APPEALING  FROM  JUDGMENT  CANNOT 
COMPLAIN,  ON  DEFENDANT'S  APPEAL  OF 
LOWER  COURT'S  FAILURE  TO  INCLUDE  IN- 
TEREST IN  JUDGMENT. 

On  defendant's  appeal  from  judgment, 
where  plaintiff  did  not  object  in  lower  court  to 
failure  of  court  to  include  interest  on  the  dam- 
ages sustained  until  the  1st  of  January  of  the 
following  year,  and  presented  no  such  question 
to  appellate  court  by  the  cross-assignment,  ap- 
pellate court  cannot  consider  such  question  in 
determining  whether  defendant's  complaint 
against  judgment  should  be  sustained. 

6.  Appeal  and  error  «j=»1161  (2)— Judgment 
will  not  be  reversed  where  it  can  be 
reformed. 
In  action  against  shipping  agent  for  delay 
in  furnishing  ship,  the  rendition  of  judgment, 
awarding  plaintiff  amount  of  premiums  on  in- 
surance from  March  1,  instead  of  from  April 
1,  on  which  date  court  found  default  had  been 
made,  was  not  ground  for  reversal  of  judgment, 
since  judgment  could  be  reformed  and  made  to 
conform  with  such  finding. 

6.  Brokers  ®=»22— Shipping  agent  who 
loaded  on  first  ship  to  sail  not  in  de- 
FAULT. 

Where  shipper  and  shipping  agent  knew, 
at  time  latter's  contract  to  furnish  ship  was 
entered  into,  that  it  was  difficult  to  procure 
ships  to  Europe  because  of  war  conditions, 
shipping  agent,  if  required  to  furnish  ship  with- 
in reasonable  time  after  delivery  to  him  of 
shipper's  cotton,  was  not  in  default  in  failing 
to  load  cotton  until  June  where  ship  on  which 
it  was  then  loaded  was  first  ship  to  sail  after 
delivery  of  cotton  to  him. 

7.  Appeal  and  error  «$=>1071(3)— Insuffi- 
ciency OF  EVIDENCE  TO  ESTABLISH  FINDINGS 

'  AS  TO  RULES  ESTABLISHED  BT  CUSTOM  IMMA- 
TERIAL, WHERE  COURT  DID  NOT  APPLY  RULES 
TO  CONTRACT. 

Insufficiency  of  evidence  to  sustain  findings 
as  to  certain  rules  established  by  the  usage  and 
custom  of  certain  port  held  immaterial,  where 
court  did  not  apply  the  rule  in  construing  the 
contracts  in  the  case. 

8.  Contracts   «J=>212(1)— Reason  able   time 

FOR  PERFORMANCE  DEPENDENT  UPON  CONDI- 
TIONS EXISTING  AT  TIME  CONTRACT  WAS 
MADE. 

The  question  of  what  is  reasonable  time 
for  the  performance  of  a  contract  must  neces- 
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sarily  depend  upon  the  conditions  affecting  its 
performance,  existing  and  in  contemplation -of 
the  parties  at  the  time  the  contract  is  executed. 

9.  Contracts  <S=j153— Contract  to  be  so 
construed  as  to  give  effect  to  the  en- 
TIRE INSTRUMENT. 

Stipulation  of  contract  should  not  be  con- 
strued so  as  to  be  without  any  effect,  if  it 
is  possible  to  harmonize  or  give  effect  to  the 
entire  instrument. 

10.  Brokers  <e=>21— Shipping   agent,   who 

WAS  UNABLE  TO  SHIP  FROM  SPECIFIED  FORT, 
REQUIRED  TO  BIUP  BT  OTHER  COMMERCIAL 
ROUTE. 

Where  shipping  agent;  who  had  agreed  to 
furnish  ship  for  loading  of  plaintiff's  cotton  at 
Galveston,  was  unable  to  furnish  ship  because 
no  ships  were  sailing  from  Galveston,  it  was 
his  duty  to  ship  cotton  by  any  commercial  route 
if  by  proper  diligence  he  could  do  so. 

11.  Brokers  <8=>38(7)— Shipper's  measure 
of  damages  for  shipping  agent's  delay 
in  furnishing  ship  stated. 

Where  shipping  agent  had  notice  that  delay 
in  furnishing  ship  and  issuance  of  bill  of  lading 
would  delay  collection  by  shipper  of  the  money 
for  which  the  cotton  to  be  shipped  had  been  sold, 
shipper's  measure  of  damages  for  shipping 
agent's  delay  in  furnishing  of  ship  was  the  in- 
terest on  the  money  which  he  could  have  col- 
lected for  the  period  of  .the  delay,  and  the  in- 
surance premiums  paid  by  shipper  during  such 
period. 

12.  Brokers  tfj=»72— Shipping  agent  not  en- 
titled TO  RECOVER  EXCESS  FREIGHT  PAID  BY 
HIM  ON  POSTPONEMENT  OF  SHIPPING  TO 
WHICH   HE  AGREED. 

Where  shipping  agent  agreed  to  a  postpone- 
ment of  the  delivery  of  the  cotton,  he  was  not 
entitled  to  recover  the  excess  freight  paid  by  him 
upon  loading  of  cotton  on  ship  sailing  subse- 
quent to  sailing  of  ship  on  which  cotton  could 
have  been  loaded  but  for  such  postponement  in 
delivery,  under  rule  of  maritime  committee, 
giving  him  option  of  canceling  engagement  on 
shipper's  failure  to  deliver,  or  shipping  on  sub- 
sequent sailing  ship  and  recover  the  difference 
in  the  freight. 

Appeal  from  District  Court,  Galveston 
County;   Robt.  G.  Street,  Judge. 

Action  by  Crespi  &  Co.  against  J.  H.  Lang- 
ben.  Judgment  for  plaintiff  and  defendant 
appeals.    Reversed  and  remanded. 

Maco  &  Minor  Stewart,  Albert  J.  De  Lange, 
and  Jules  Damlana,  all  of  Galveston,  for  ap- 
pellant. 

J.  D.  Williamson,  of  Waco,  and  Williams 
&  Neethe,  of  Galveston,  for  appellee. 

PLEASANTS,  O.  J.  This  suit  was  brought 
by  appellee,  a  trading  corporation,  to  recover 
damages  of  appellant  for  bis  alleged  breach 
of  three  contracts  for  the  shipment  of  cotton 
from  Galveston,  Tex.,  to  Genoa,  Italy.  The 
contracts  were  executed  on  December  27  and 
December  29,  1916,  and  February  15,  1917, 
respectively.    The  first  and  second  of  these 
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contracts  were  each  for  the  shipment  of 
2,400  bales  of  cotton,  and  the  third  for  the 
shipment  of  50  bales.  The  first  contract,  -and 
the  rule  of  the  maritime  committee  therein 
referred  to,  are  as  follows: 

"Freight  Engagement  Note. 
"Cotton  No.  904. 

"Langben  Bros.,  Steamship  Agents. 
"Galveston,  Texas,  December  27,  1016. 

"Messrs.  Crespi  &  Co.,  Waco,  .Texas.  We 
beg  to  confirm  your  engagement  of  room  for 
two  thousand  (2,000)  bales  of  Webb  compress- 
ed cotton  from  Galveston  to  Genoa  at  260  cts. 
per  100  lbs.  basis  100  Al  Tramp— insurance, 
shipper  paying  wharfage,  per  Texas  European 
Line  S.  S.  — —  or  other  100  Al  steamer;  to 
be  shipped  from  interior  on  or  before  ■; 

to  be  delivered  alongside  vessel  or  at  her  load- 
ing berth  on  or  before  January  81,  1917. 
Freight  to  destination  to  be  prepaid  at  Gal- 
veston. Agents  are  endeavoring  to  secure  a 
January  steamer  but  in  view  of  unsettled  con- 
ditions do  not  guarantee  loading  date.  Each 
bale  guaranteed  to  have  a  minimum  density  of 
34  lbs,  per  cubic  foot. 

"Steamer  has  option  of  calling  at  other  port 
or  ports  in  any  order  to  load  and/or  discharge 
coals  and/or  other  cargo  and/or  passengers. 
It  is  understood  and  agreed  that  this  contract  is 
made  subject  to  the  rules  of  the  maritime  com- 
mittee of  the  Galveston  Cotton  Exchange  and 
Board  of  Trade,  extracts  from  which  are 
printed  on  the  back,  and  all  of  which  are  made 
a  part  hereof,  and  on  the  express  understand- 
ing that  it  is  subject  to  all  clauses  and  condi- 
tions contained  in  the  ocean  bill  of  lading  used 
by  the  vessel,  copies  of  which  will  be  furnished, 
on  application,  and  said  bill  of  lading  is  made 
a  part  of  this  contract.  Prepaid  freight  will 
be  considered  earned,  ship  or  goods  lost  or 
not  lost. 

"This  contract  shall  not  be  relet  or  trans- 
ferred without  consent  of  the  steamship  agent. 

"Signed  in  duplicate.  Langben  Bros.,  Ship 
Agents.   ,  Broker. 

"Approved  and  accepted:  Crespi  &  Co.,  by 
G.  T.  Taylor,  Shippers." 

Extract  from  the  Role  of  the  Maritime  Com- 
mittee of  the  Galveston  Cotton-  Ex- 
change and  Board  of  Trade: 

Rule  8.— Delivery  of  Goods. 

"If  the  goods  are  not  shipped  or  'delivered 
in  accordance  with  the  contract,  the  ship  agent, 
at  his  option,  may  cancel  same,  or  carry  for- 
ward to  a  latter  position  or  steamer,  or  re- 
engage at  best  rate  obtainable,  the  shipper 
paying  any  freight  difference  and  demurrage 
incurred.  If  no  other  cargo  of  such  nature  as 
the  ship  can  carry  can  be  secured,  in  a  similar 
position,  the  shipper  shRll  be  responsible  for 
dead  freight.  Shipper  to  have  option  of  can- 
celing engagement,  providing  the  ship  agent 
does  not  furnish  tonnage  within  a  period  of  ten 
(10)  days  after  the  date  of  the  steamer  as 
specified  in  freight  contract.  In  the  event  that 
shipper  has  not  negotiated  custody  ocean  bills 
of  lading,  the  ship  agent  upon  cancellation  by 
the  shipper  of. contract  as  above,  and  surrender 
of  custody  bill  of  lading,  to  transfer  the  ship- 
ment to  any  steamer  on  which  the  freight  room 
be  provided  by   the   shipper,  that  will  insure 


earlier  movement  of  the  goods;   cost  of  trans- 
fer to  be  borne  by  the  shipper. 

"Notice  of  arrival  of  cotton  on  through  or 
local  bills  of  lading  or  the  surrender  of  local 
bills  of  lading  or  delivery  of  goods  to  the  ship 
agent  shall  not  release  the  shipper  from  re- 
sponsibility as  to  the  esrrect  time  of  shipment 
or  delivery  of  tile  goods." 

Appellant  conducts  his  business  under  the 
name  and  style  of  Langben  Bros. 

The  second  and  third  contracts  were  in  all 
respects  the  same  as  the  first,  except  that 
neither  contained  the  clause,  "Agents  are 
endeavoring  to  secure  a  January  steamer, 
but  on  account  of  unsettled  conditions  do  not 
guarantee  loading  date,"  and  no  date  for 
delivery  of  the  50  bales  at  Galveston  Is  spec- 
ified in  the  third  contract,  the  cotton  being 
en  route  to  Galveston  at  the  time  the  con- 
tract was  made. 

Plaintiff  alleged  that  the  defendant  by  the 
first  two  contracts  agreed  to  furnish  a  boat 
in  the  month  of  January,  1917,  for  the  ship- 
ment of  4,000  bales  of  cotton  from  Galveston 
to  Genoa,  at  the  rate  of  $2.60  per  hundred 
pounds;  and  that  as  to  the  third  contract 
the  agreement  of  the  defendant  was  to  fur- 
nish a  ship  in  the  month  of  March,  1917. 

Plaintiff  further  alleged  that  It  delivered 
the  cotton  in  accordance  with  the  contracts 
or  extensions  granted  by  the  defendant,  and 
that  the  defendant  failed  to  provide  a  boat 
or  boats  for  shipment  in  January,  February, 
or  March,  and  refused  to  issue  either  port 
or  custody  bills  of  lading  for  2,100  bales  of 
such  cotton  until  the  months  of  June!  July, 
and  August,  1917,  whereby  plaintiff  was  de- 
prived of  the  use  of  money  invested  by  it 
therein  which  It  would,  in  the  ordinary  course 
of  business,  had  defendant  complied  with  his 
contracts,  have  recouped  Itself  for  by  dis- 
counting at  the  banks  its  drafts  with  bills  of 
lading  attached,  and  that  by  reason  of  the 
defendant's  failure  to  fulfill  his  obligation 
in  said  contracts  and  the  great  delay  incurred 
thereby  plaintiff  was  unable  to  obtain  bills 
of  lading  against  which  to  draw  their  drafts 
until  on  or  about  June  24,  1917,  thereafter, 
to  their  damage  in  Interest  and  Insurance 
premiums  paid  during  such  delay  as  fol- 
lows: Interest  upon  $63,307.40  at  7  per  cent, 
from  March  1,  1917,  to  June  24,  1917,  which 
is  3  months  and  23  days,  and  the  amount  of 
interest  Is  $1,390.77  with  6  per  cent  Interest 
on  said  sum  from  June  24th;  Insurance  of 
$770  upon  that  particular  lot  of  cotton,  which 
was  the  insurance  from  March  1,  to  June  24, 
1917,  with  interest  on  said  sum  at  6  per  cent 
per  annum  from  that  date;  interest  upon 
$158,306.44  at  7  per  cent  from  March  1,  1917, 
to  July  12,  1917,  which  is  4  months  and  11 
days  and  which  aggregates  the  sum  of 
$3,816.92  with  6  per  cent  Interest  on  said 
sum  from  July  12, 1917 ;  and  the  further  sum 
of  $2,787.40  insurance  paid  from  March  1, 
to  July  12,  with  6  per  cent  Interest  on  said 
sum  from  July  12,  1917;    and  the  Interest 


Digitized  by 


Google 


TexJ 


LANGBEN  v.  CRESPI  &  00. 
cats  aw.) 


147 


upon  tbe  mm  of  $17,664.03  at  the  rate  of  7 
per  cent,  from  March  1, 1917,  to  August  13, 
1917,  which  Is  5  months  and  12  days,  and  ag- 
gregates the  sum  of  $556.06;  also  the  sum  of 
$409.64,  together  with  interest  upon  said  sum 
at.  6  per  cent  per  annum  from  August  13, 
1917,  which  was  the  insurance  upon  that  lot 
of  cotton  from -March  1  to  August  13, 1917. 

Besides  the  general  denial,  the  defendant's 
answer  avers  that  all  three  of  these  contracts 
were  in  truth  but  one  contract,  and  that  the 
proviso  in  the  first,  "Agents  are  endeavoring 
to  secure  January  steamer,  but  on  account 
of  unsettled  conditions  do  not  guarantee  load- 
ing date,"  was  intended  to  be  in  all  three, 
and  was  omitted  from  the  last  two  contracts 
by  a  mutual  mistake  of  tbe  parties.  That 
the  defendant  Langben,  was  bound  only  to 
use  reasonable  diligence  to  secure  a  steamer 
for  the  transportation  of  cotton  from  the  port 
of  Galveston  to  Genoa,  and  that  he  did  use 
each  diligence. 

Defendant  further  pleads  that  the  decree 
of  the  Italian  government,  prohibiting  tbe  im- 
portation by  an  Italian  citizen  of  an  excess 
of  1,000  tons  of  goods  by  any  one  party  with- 
out obtaining  authorization  to  do  bo,  relieved 
Langben  from  the  necessity  of  transporting 
such  cotton  until  such  authority  had  been  ob- 
tained by  Crespi  &  Co.;  also  that  by  reason 
of  the  failure  of  Orespi  &  Co.  to  deliver  the 
respective  lots  of  cotton  on  or  before  January 
31,  Langben  could  not  possibly  have  Issued 
bills  of  lading  for  either  January  or  Febru- 
ary shipment,  and  that  proper  bills  of  lading 
were  thereafter  duly  issued  and  accepted  by 
plaintiffs  as  in  full  compliance  with  all  the 
obligations  assumed  by  defendant,  Langben; 
that  at  the  time  of  entering-  into  said  con- 
tract for  the  transportation  of  said  cotton  it 
was  well  known  to  and  understood  by  the 
parties  thereto,  Crespi  &  Co.  and  Langben, 
that  a  state  of  war  existed  generally  through- 
out all  that  portion  of  the  world  doing  busi- 
ness on  the  Atlantic  Ocean,  and  that  tbe 
transportation  of  such  cotton  was  dependent 
wholly  upon  the  obtaining  by  Langben  of 
steamers  to  carry,  and  transport  said  cotton 
to  Genoa;  that  the  state  of  war  continued 
from  the  time  of  entering  into  such  contracts 
until  the  cotton  was  ultimately  transported ; 
and  that  it  was  impossible  and  impractica- 
ble, by  reason  of  the  war  prevailing,  to  have 
transported- the  cotton  at  an  earlier  date. 

By  plea  of  reconvention,  defendant  aver- 
red that  plaintiff  had  failed  to  deliver  the 
cotton  covered  by  the  last  two  contracts  on 
or  before  January  31,  1917,  alongside  the 
vessel  at  her  loading  berth,  in  accordance 
with  the  provisions  of  said  contracts,  and 
that  defendant  under  rule  3  of  the  maritime 
committee?  before  set  out,  had  carried  the 
Shipment  forward  to  the  next  available 
steamer,  and  that  plaintiff  under  said  rule 
was  liable  for  the  difference  in  the  freight 
rate  named  in  the  contract  and  the  rate  de- 
fendant was  compelled  to  pay  for  the  trans- 


portation of  the  cotton  from  Galveston  to 
Genoa.  This  difference  It  was  averred  was 
$60,868.41,  and  for  this  amount  defendant 
prayed  judgment  against  the  plaintiff. 

The  cause  was  tried  in  the  court  below 
without  a  Jury,  and  Judgment  was  rendered 
in  favor  of  plaintiff  for  the  sum  of  $8,521.13 
interest  and  insurance  premiums  claimed  in 
the  petition.  Judgment  was  rendered  against 
defendant  on  his  plea  in  reconvention. 

The  evidence  shqws  that  at  the  time  the 
first  and  second  contracts  were  made  appel- 
lant had  not  chartered  any  steamer,  and  had 
no  contract  with  any  vessel  to  carry  cotton  or 
freight  of  any  kind  from  Galveston  to  Genoa, 
or  any  European  port. 

Because  of  the  difficulty  and  uncertainty 
of  obtaining  a  steamer  under  the  then  pre- 
vailing war  conditions,  which  was  known  to 
both  parties,  the  first  contract  expressly  pro- 
vided that  the  date  of  loading  was  not  guar- 
anteed.  As  found  by  the  trial  court: 

'The  three  contracts  were  several  and  dis- 
tinct, but  it  was  well  understood  between  the 
parties,  the  same  conditions  being  known  by 
both  parties'  to  exist  when  they  made  tbe 
second  and  third  contracts  as  existed  when  the 
first  contract  was  made,  that  the  clause, 
'Agents  are  endeavoring  to  secure  a  January 
steamer  but  in  view  of  unsettled  conditions 
do  not  guarantee  loading  date,'  applied  to  and 
was  considered  to  be  incorporated  in  the  last 
two  contracts.  Its  omission  was  due  to  in- 
advertence upon  the  part  of  the  defendant,  who 
drew  up  all  of  the  contracts,  and  it  was  un- 
derstood by  Crespi  &  Co.  to  Apply  to  the 
second  and  third  contracts  the  same  as  though 
it  had  been  incorporated  therein." 

On  January  5,  appellant  engaged  or  char- 
tered the  steamer  Helge.  This  steamer  ar- 
rived in  Galveston  on  January  31,  completed 
loading  its  cargo  and  sailed  on  February  5th, 
and  1,950  bales  of  appellee's  cotton,  which 
had  been  delivered  to  appellant,  was  shipped 
on  this  steamer. 

On  January  13,  before  the  arrival  of  the 
Helge,  appellee  had  requested  appellant  to 
agree  to  postpone  tbe  delivery  of  1,550  bales 
of  the  cotton  covered  by  the  first  two  con- 
'tracts.  There  was  ample  room  on  the  Helge 
to  carry  all  of  appellee's  cotton,  but  after  the 
request  for  delay  of  delivery  appellant  en- 
gaged other  cotton  to  fill  In  the  vessel,  and 
there  was  no  room  for  more  than  the  1,950 
bales  of  appellee's  cotton. 
'  The  'date  of  delivery  of  all  of  tbe  cotton  to 
appellant  is  not  shown,  but  the  record  does 
show  that  1,600  bales  were  not  delivered  un- 
til after  the  Helge  bad  sailed,  as  shown  by 
the  following  statement  of  deliveries: 

"February  7,  634  bales. 
"February  9,  448  bales. 
"February  9,  400  bales.  • 
"February  12,  400  bales. 
"February  19,  102  boles. 
"February  24,    50  bales. 


'Total       1,600  bales. 
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On  January  24  appellant,  In  reply  to  a  re- 
quest of  appellee  through  Its  agent  at  Gal- 
veston to  ship  900  bales  on  the  Helge  In  ad- 
dition to  the  1,950  bales,  informed  the  agent 
that  it  was  impossible  for  him  to  do  so.  It 
is  not  shown  when  this  900  bales  were  deliv- 
ered-to  appellant  or  reached  Galveston,  but 
from  the  statement  of  deliveries  of  the  1,600 
bales  above  set  out  it  is  evident  that  at  least 
600  bales  of  the  900  bales  were  not  delivered 
until  after  the  Helge  sailed,  and  It  is  further 
shown  by  the  correspondence  between  the 
parties  that  400  of  these  900  bales  were  not 
started  from  the  interior  of  the  state  until 
January  23. 

In  regard  to  the  shipment  of  the  1,950 
bales  on  the  Helge  and  his  failure  to  ship  the 
900  bales  as  requested  by  appellee,  appellant 
testified: 

"We  had  the  Helge  of  capacity  sufficieDt  tx\ 
carry  4,000  bales,  but  about  the  middle  of 
January,  Crespi,  through  Ziegler,  was  request- 
ing us  to  postpone  and  defer  shipment  of  1,550 
bales,  and  we  made  our  arrangements  ac- 
cordingly subsequent  thereto,  and  took  other 
cotton  to  fill  the  Helge;  the  Helge  carrying 
much  more  than  that  The  Helge  arrived  in 
Galveston  January  31.  •  *  *  It  would  have 
been  foolish  to  advise  Crespi  before  the  Helge 
sailed  that  I  had  room  for  2,000  bales  on  the 
Helge,  which  sailed  on  the  5th,  as  they  [Crespi] 
had  repeatedly  requested,  and  finally  prevailed 
on  us,  to  defer  shipment  for  them.  The  first 
request  to  defer  shipment  was  made  January 
13,  on  Crespi's  request  by  telephone  from 
Bloomfield,  Ziegler's  clerk.  At  that  time,  on 
January  13,  we  had  a  steamer  on  which  we 
could  have  shipped  the  cotton — the  Helge.  No 
definite  arrangement  was  made,  but  they  were 
requesting  us  to  defer  the  shipment  of  1,550 
bales.  We  were  negotiating  continuously  from 
that  time  [January  13]  until  the  7th  of  Febru- 
ary. 

"If  Bloomfield  requested  us  to  add  900  bales 
to  the  1,950  on  the  Helge,  and  it  was  refused, 
it  was  done  after  other  arrangements  had  been 
made  to  fill  the  Helge." 

The  parties  finally  agreed  on  February  2 
that  the  time  for  delivery  by  appellee  of  the 
then  undelivered  portion  of  the  cotton  should 
be  extended  to  February  10.  The  undisputed- 
evidence  shows  that  appellant  made  contin- 
uous and  diligent  effort  to  procure  a  steamer 
to  carry  the  appellee's  cotton,  but  that,  owing 
to  the  war,  and  to  an  order  promulgated  by 
the  allied  governments  of  Italy,  France,  and 
Great  Britain,  which  forbade  the  chartering 
of  steamers  by  individuals  for  the  transpor- 
tation of  cargoes  to  Italy,  it  was  impossible 
for  bim  to  procure  a  steamer  to  transport  ap- 
pellee's cotton  from  Galveston  to  Genoa,  and 
he  was  not  able  to  engage  room  on  any  ship 
for  such  transportation  until  the  last  of  May 
or  first  of  June,  when  he  secured  room  on  the 
steamer  Carl  for  1,948  bales.  The  Carl  ar- 
rived at  Galveston  on  June  6,  and  sailed  VI  th 
the  cotton  on  June  24.  This  was  the  first 
shipment  from  Galveston  to  Europe  after  the 


sailing  of  the  Helge.  The  remaining  152 
bales  of  cotton  was  shipped  from  Galveston 
by  steamer  to  New  York  and  there  transfer- 
red to  the  steamer  Manxman,  which  carried 
it  to  Genoa  In  August,  1917.  The  freight 
paid  by  appellant  for  these  two  shipments 
was  $64,868.41  in  excess  of  the  amount  he  re- 
ceived from  appellee  under  his  contract.  He 
did  not  then  claim  that  appellee  was  liable  to 
him  for  this  excess  and  made  no  such  claim 
prior  to  the  filing  of  his  plea  in  reconvention 
in  this  suit  When  each  of  these  shipments 
was  made  appellee  paid  appellant  the  amount 
he  had  contracted  to  pay  for  such  shipment, 
and  made  no  claim  that  appellant  was  liable 
for  damages  for  delay  in  carrying  out  the 
contract  of  affreightment 

There  is  testimony  showing  that  in  May 
appellant  was  Informed  by  appellee  that 
zoom  for  the  transportation  of  the  cotton 
could  be  procured  on  a  steamer  plying  be- 
tween New  York  and  Genoa,  and  appellee 
suggested  that  he  engage  room  in  said  steam- 
er and  forward  the  cotton  by  coastwise 
steamer  from  Galveston  to  New  York.  Ap- 
pellant declined  to  do  this,  saying  that  he 
was  negotiating  with  a  steamer  from  Cuba 
which  he  hoped  to  get  to  come  and  transport 
the  cotton. 

The  trial  court  finds  that: 

"In  the  light  of  the  custom  of  the  port  the 
contracts  without  the  clause,  'Agents  are  en- 
deavoring to  secure  a  January  steamer  but  in 
view  of  unsettled  conditions  do  not  guarantee 
loading  date;  meant  that  the  cotton  covered  by 
the  first'  two  contracts  was  to  be  shipped  the 
following  month  in  January  or  port  bill  of 
lading  given  for  it  in  January  and  actual  ship- 
ment to  be  made  not  later  than  21  days  there- 
after.   *    •    * 

"I  find  as  conclusion  of  fact  that  there  was 
no' guaranty  by  defendant  of  sailings,  that  is, 
of  the  specific  time  when  vessels  would  be 
ready  to  receive  cargo,  but  that  it  -was  fully 
understood,  and  such  is  the  proper  construction 
of  the  contracts,  that  the  defendant  would  noc 
merely  use  bis  best  exertions  to  obtain  ship  or 
freight  room  as  early  as  practicable,  but  that 
he  would  absolutely  furnish  ship  or  freight 
room  for  shipments  required  within  a  reason- 
able time,  which  I  find  as  to  contracts  Nos.  904 
and  910  to  be  any  time  prior  to  April  1,  and 
as  to  No.  960  any  time  before  May  1,  1917." 

His  conclusions  of  the  law  upon  these 
facts  are  as  follows: 

"Under  these  facts  the  law  Is  for  the  plain- 
tiff, and  it  is  entitled  to  recover  from  defendant 
interest  on  the  amount  it  was  to  be  reimburs- 
ed on  the  2,100  bales  of  cotton;  as  to  the  2,050 
bales  from  the  1st  of  April,  1917,  until  the 
several  dates  when  they  were  able  to  procure 
from  the  defendant  bills  of  lading,  at.  the  rate 
of  7  per  cent,  per  annum,  and  interest  thereon 
at  6  per  cent  per  annum  from  the  1st  of  Janu- 
ary, 1918,  on  that  amount  to  date  of  judgment; 
and  in  like  manner  to  recover  on  account  of 
default  as  to  the  50  bales  from  the  1st  of  May, 
1917;   also  the  insurance  premiums  paid  by  it 
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necessitated  by  the  delay,  with  interest  from 
the  1st  of  January,  1918,  at  the  rate  of  6  per 
cent,  per  annum." 

Appellant's  first  assignment  of  error  com- 
plains of  the  judgment  on  the  ground  that  it 
is  not  supported  by  the  findings  of  fact,  but 
is  contrary  thereto.  As  before  shown,  the 
trial  court  found  that  appellant  made  default 
on  April  1  in  the  shipment  of  the  cotton  cov- 
ered by  the  first  and  second  contracts,  and 
defaulted  in  the  shipment  of  the  cotton. cov- 
ered by  the  third  contract  on  May  1.  Not- 
withstapdlng  these  findings,  judgment  was 
rendered  for  plaintiff  for  the  amount  of  pre- 
miums on  insurance  from  March  1.  This 
contradiction  between  the  fact  findings  and 
the  judgment  is  unquestionably  shown  by  the 
record.  Appellee  insists,  however,  that  the 
error  is  harmless  for  two  reasons:  First,  be- 
cause the  contract  was  breached  by  appellant 
on  January  24,  and  appellee  under  the  court's 
findings  was  entitled  to  recover  all  insurance 
premiums  paid  after  January  31;  and,  sec- 
ond, because  in  any  event  appellee  was  enti- 
tled to  recover  Interest  on  the  insurance  pre- 
miums from  the  date  of  appellant's  default, 
and  as  the  judgment  only  allows  interest 
thereon  from  January  1,  1918,  the  error  is 
Immaterial,  and  the  amount  adjudged  is  less 
than  the  aggregate  to  which  appellee  was  en- 
titled under  the  court's  findings.  We  think 
neither  of  these  contentions  can  be  sustained. 

There  is  neither  pleading  nor  evidence  to 
sustain  the  claim  that  appellant  breached 
his  contract  with  appellee  on  January  24. 

[1,  2]  The  petition  only  alleges  a  breach  of 
contract  by  appellant  in  failing  to  furnish  a 
ship  to  carry  appellee's  cotton  in  accordance 
with  a  general  usage  and  custom  governing 
contracts  of  affreightment,  the  custom  or 
rule  alleged  being: 

"That  a  shipment  to  be  delivered  alongside 
a  vessel  or  at  loading  berth  on  or  before  the 
first  day  of  any  respective  month  wag  to  be 
loaded  and  shipped  within  said  month,  and. that 
in  event  the  freight  was  not  delivered  within 
such  time,  or  if  an  extension  be  granted  within 
the  following  month,  then  such  freight  need 
not  be  shipped  and  the  freight  contractor  need 
not  ship  same  until  the  last  day  of  such  suc- 
ceeding month." 

The  meaning  of  this  rule  is  not  clear  to  us, 
but  appellee's  petition  construes  It  as  requir- 
ing appellant,  under  the  fae^s  of  this  case,  to 
furnish,  a  ship  for  appellee's  cotton  by  the 
last  of  February,  and  the  petition  only  claims 
damages  for  delay  from  March  1st.  There  is 
a  finding  by  the  trial  court: 

"That  the  defendant  was  in  default  for  re- 
fusal to  carry  the  900  bales  of  cotton  by  the 
S.  S.  Helge:  and  it  appears  from  the  evidence 
that  plaintiff's  request  for  extension  of  delivery 
had  no  application  to  these  900  bales." 

[3]  This  finding,  if  supported  by  the  evi- 
dence, could  not,  in  the  absence  of  pleading 
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by  appellee  that  appellant  had  breached  his 
contract  by  refusing  to  ship  the  900  bales  on 
the  Helge,  sustain  a  judgment  for  damages 
caused  by  such  breach,  and  the  trial  court 
did  not  base  the  judgment  for  damages  in  fa- 
vor of  appellee  on  such  findings,  and  it  was 
evidently  only  considered  by  the  trial  judge 
in  determining  the  question  of  appellant's 
right  to  recover  on  bis  plea  In  reconvention, 
in  which  he  claimed  damages  for  the  alleged 
failure  of  appellee  to  furnish  the  cotton  for 
shipment  on  the  Helge. 

[4]  There  was  no  objection  in  the  trial 
court,  and  no  cross-assignment  presented  in 
'this  court,  questioning  the  ruling  of  the  trial 
court  that  appellee  waa  not  entitled  to  inter- 
est on  the  damages  it  sustained  until  the  1st 
day  of  January  succeeding  the  date'  such 
damage  was  caused,  and  that  question  cannot 
be  considered  by  us  in  determining  whether 
appellant's  complaint  against  the  judgment 
should  be  sustained. 

[C]  The  assignment  must  be  sustained,  but: 
this  holding  does  not  authorize  us  to  reverse 
the  judgment,  because  there  is  data  in  the 
record  from  which  the  judgment  can  be  re- 
formed and  made  to  conform  to  the  facts 
found  by  the  trial  court  Other  questions, 
however,  are  presented  which,  in  our  opinion, 
require  the  Judgment  to  be  reversed: 

[8]  We  are  unable  to  agree  with  the  learn- 
ed trial  Judge  in  his  conclusion  that  the  evi- 
dence authorizes  the. finding  that  appellant 
defaulted  in  his  contracts  on  April  1st  and 
May  1st,  respectively.  This  conclusion  of  the 
trial  court  Is  assailed  by  appellant  under  ap- 
propriate assignments  of  error. 

[7,  S]  The  finding  that  appellant  was  in  de- 
fault on  April  1  and  May  1,  respectively,  is 
not  based  on  any  usage  or  custom  of  the  port 
as  to  when  a  ship  or  room  for  freight  on  a 
ship -must  be  furnished  under  contracts  like 
those  upon  which  this  suit  is  brought.  Ap- 
pellee alleges  in  his  petition  that  under  the 
rule  established  by  the  usage  and  custom  of 
the  port  the 'ship  must  be  furnished  during 
the  month  In  which  the  delivery  to  the  ship 
agent  is  required  by  the  contract  to  be  made. 
The  trial  court  finds  that  without  the  clause, 
"Agents  are  endeavoring  to  secure  a  January 
steamer  but  In  view  of  unsettled  conditions 
do  not  guarantee  loading  date,"  the  contract, 
In  the  light  of  the  custom  of  the  port,  meant 
that  a  bill  of  lading  should  be  given  for  the 
freight  during  the  month  of  January,  and  ac- 
tual shipment  should  be  made  not  later  than 
21  days  thereafter.  We  have  not  found  the 
evidence  upon  which  this  statement  of  the 
rules  is  based,  but  the  finding  is  immaterial, 
because  the  court  does  not  apply  the  rule  to 
the  contracts  In  this  case,  but  holds  that  ap- 
pellant was  only  required  under  his  contracts 
to  furnish  the  ship  to  transport  the  cotton 
within  a  reasonable  time  after  its  dellvery 
to  him,  and  fixes  the  dates  above  specified  as 
the  limit  of  time  which  in  reason  he  was  en- 
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titled  to  have  to  procure  the  ship  or  room  on 
a  ship  for  the  transportation  of  the  cotton. 
If  the  trial  court  correctly  construed  the  con- 
tract as  an  absolute  undertaking  on  the  part 
of  appellant  to  ship  the  cotton  within  a  rea- 
sonable time,  we  do  not  think  the  evidence 
sustains  the  finding  that  a  reasonable  time 
for  procuring  the  ship  expired  on  the  dates 
fixed  by  the  court  The  question  of  what  is 
a  reasonable  time  for  the  performance  of  a 
contract  must  necessarily  depend  upon  the 
conditions  affecting  Its  performance  existing 
and  in  contemplation  of  the  parties  at  the 
time  the  contract  is  executed.  The  scarcity 
of  ships  and  the  difficulty  of  procuring  them 
for  commercial  use,  due  to  the  fact  that  a 
large  portion  of  the  civilized  world  was  then 
at  war,  and  the  probability  that  these  ship- 
ping conditions  would  grow  worse,  was  fully 
known  and  contemplated  by  the  parties  when 
the  contract  was  made. 

[I]  The  undisputed  evidence  shows  that 
under  the  war  conditions  existing  during  the 
first  half  of  1917  no  ship  sailed  from  Galves- 
ton to  Europe  after  the  Helge,  which  sailed 
on  February  6,  until  the  Carl  sailed  with  ap- 
pellee's cotton  the  last  of  June,  touring  all 
of  this  time  every  possible  effort  was  made 
to  obtain  ships  to  carry  freight  from  this 
port  to  European  ports.  The  proclamation 
of  the  allied  governments,  prohibiting  the 
private  chartering  of  ships  for  transport- 
ing cargoes  to  Italy,  and  the  unrestricted 
submarine  warfare  carried  on  by  Germany, 
made  it  impossible  for  the  appellant  to  pro- 
cure a  ship  to  carry  plaintiff's  cotton  from 
Galveston  to  Genoa  sooner  than  he  did.  In 
these  circumstances,  how  can  it  be  said  that 
he  did  not  perform  his  contract  within  a  rea- 
sonable time?  The  parties  understood  and 
anticipated  when  the  contract  was  entered 
into  that  these  very  conditions  might  arise, 
and  the  clause  stating  that  appellant  did  not 
guarantee  the  date  of  loading  the  cotton  on 
the  ship  was  placed  in  for  the  evident  pur- 
pose of  relieving  appellant  from  liability  for 
delay  in  procuring  the  ship  if  such  delay  was 
due  to  war  conditions.  It  could  have  been 
inserted  for  no  other  purpose,  and,  if  not  giv- 
en that  effect,  we  must  conclude  that  it  was 
not  intended  to  have  any  effect,  and  no  con- 
tract should  be  so  construed  if  It  is  possible 
to  harmonize  and  give  effect  to  the  entire  in- 
strument 

[I I]  We  agree  with  the  trial  court  that  ap- 
pellant's obligations  under  the  contract  were 
not  restricted  to  procuring  a  ship  to  come  to 
Galveston  and  take  the  cotton  directly  to 
Genoa,  and  if  by  proper  diligence  be  could 
have  shipped  the  cotton  by  any  commercial 
route  it  was  his  duty  to  have  done  so.  The 
main  purpose  of  the  contract  was  to  have 
the  cotton  transported  to  Genoa  as  promptly 
as  possible,  and  the  route  was  immaterial  so 


long  aa  this  purpose  was  accomplished. 
Both  parties  so  understood  and  construed 
the  contracts.  That  appellant  so  construed 
them  is  evidenced  by  the  fact  that  be  did 
ship  a  portion  of  the  cotton  by  steamer  to 
New  York,  where  It  was  delivered  to  another 
steamer  which  took  it  to  Genoa.  As  before 
stated,  there  is  some  evidence  in  the  record 
from  which  it  might  be  found  that  the  cotton 
could  have  been  shipped  in  this  way  earlier 
than  the  time  it  was  shipped  by  appellant, 
but  this  evidence  is  not  sufficient  to  sustain 
the  finding  that  it  could  have  been  shipped 
on  the  dates  found  by  the  trial  court;  nor  is 
■  it  sufficiently  definite  for  this  court  to  deter- 
mine when  it  might  have  been  shipped. 

[11]  We  also  agree  witlj  the  trial  court  in 
the  holding  that  appellant  had  notice  of  the 
general  method  employed  by  exporters  of  cot- 
ton in  obtaining  pay  for  their  cotton,  and  must 
have  known  that  his  delay  in  obtaining  a 
ship  or  room  on  a  ship  for  the  transportation 
of  the  cotton,  and  the  consequent  delay  in  the 
Issuance  of  a  bill  of  lading,  would  delay  the 
collection  by  appellee  of  the  money  for  which 
the  cotton  had  been  sold,  and  appellee  would 
thereby  suffer  the  damages  claimed.  We 
think  the  interest  on  the  money  and  the  in- 
surance premiums  paid  by  appellee  was  the 
correct  measure  of  its  damage. 

The  loss  of  the  use  of  the  money  appellee 
had  invested  in  the  cotton  caused  by  the  de- 
lay In  its  shipment  was  the  very  kind  of 
damage  that  appellant  might  reasonably 
have  expected  to  result  from  his  failure 
to  ship  the  cotton,  and  interest  on  money 
withheld  from  one  entitled  to  receive  it  is 
the  general  measure  of  the  damage  to  the  in- 
jured party.  Railway  Co.  v.  Jackson,  62 
Tex.  214  ;  Bailway  Co.  v.  Greathouse,  82  Tex. 
104, 17  S.  W.  834. 

[1J]  We  also  think  the  trial  court  cor- 
rectly held  against  appellant  on  his  plea  in 
reconvention.  Rule  No,  8  of  the  maritime 
committee,  under  which  appellant  claims  the 
right  to  recover  the  excess  freight  paid  by 
him,  has  no  application  to  facts  of  this  case, 
appellant  agreed  to  a  postponement  of  the 
delivery  of  the  cotton,  engaged  other  freight 
for  the  Helge,  and  accepted  the  cotton  for 
subsequent  shipment  Such  being  the  facts, 
he  cannot  claim  damages  for  the  failure  of 
appellee  to  deliver  the  4,000  bales  of  cotton 
for  transportation  by  the  Helge. 

We  think  the  undisputed  evidence  shows 
that  appellant  did  not  breach  his  contract  by 
refusing  to  ship  900  bales  of  appellee's  cotton 
on  the  Helge,  but  if  such  breach  had  been 
shown  by  the  evidence  it  could  not  avail  ap- 
pellee, because  It  was  not  pleaded. 

For  the  reasons  indicated  the  Judgment  of 
the  court  below  is  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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SOUTHERN  PAO.   CO.   v.   STEVENSON. 
(No.  1083.) 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 
Jan.  22,  1020.) 

1.  MASTKB  AND  SERVANT  «3=>160(1)— DUTY  OF 
MASTER  TO  WABN  OF  UNKNOWN  EAZABDS. 

Aa  a  general  role,  it  is  not  the  duty  of  the 
employer  to  warn  the  employe  of  a  danger  in- 
cident to  the  service ;  bat,  where  there  are  haz- 
ards which  the  master  knows  of  or  ought  to 
know  that  are  unknown  to  the  servant,  it  is  his 
duty  to  warn. 

2.  Master  and  sebvant  «=>150(8)  —  Head 
brakeman  knowing  trespassers  to  bk 
armed  not  bound  to  wabn  reab  brake- 
man  shot  on  entering  oab  in  fade  of 
warning  bt  tramps  to  keep  out. 

Where  the  head  brakeman  threatened  by 
armed  trespassers  returned  to  the  rear  of  the 
train  and  got  his  pistol  in  the  presence  of  the 
rear  brakeman,  who  with  his  pistol  entered  the 
oar  where  the  trespassers  were  and  was  shot 
after  they  warned  him  to  keep  out,  the  failure 
of  the  head  brakeman  to  notify  him  that  the 
trespassers  were  armed  was  not  negligence  for 
which  the  railroad  company  was  liable. 

3.  Master  and  servant  <8=»203(1)— Assump- 
tion OF  BISK  NOT  IN  CASE  WHERE  THERE  IB 
NO  NEGLIGENCE. 

Where  there  is  no  negligence  on  the  part  of 
the  master,  assumption  of  risk  has  no  place  in 
the  case. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty; Ballard  ColdweU,  Judge. 

Action  by  Laura  E.  Stevenson,  administra- 
trix of  the  estate  of  Grover  O.  Stevenson,  de- 
ceased. From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Reversed  and  remanded. 

W.  I.  Gilbert,  of  Los  Angeles,  CaL,  and 
BealL  Kemp  &  Nagle,  of  El  Paso,  for  appel- 
lant 

A.  J.  Wilson,  J.  P.  Weeks,  C.  L.  Vowell, 
and  Ohas.  Owen,  all  of  El  Paso,  for  appel- 
lee. 

HARPER,  O.  J.  Laura  B.  Stevenson,  as 
administratrix  and  personal  representative 
of  the  estate  of  Grover  C.  Stevenson,  de- 
ceased, brought  this  suit  against  the  South- 
ern Pacific  Company  for  damages  for  the 
negligent  death  of  said  Grover  C.  Stevenson. 

Far  cause  of  action  alleged:  That  de- 
ceased was  employed  as  fear  brakeman  on 
freight  train  running  between  Lordsburg, 
N.  M.,  and  El  Paso,  Tex.  That  while  the 
train  was  en  route  Fred  Wilson,  front  brake- 
man,  while  attempting  to  pass  over  to  the 
front  of  the  train,  discovered  four  Mexican 
trespassers  riding  In  a  gondola,  or  fiat  car. 
That  whenSWllson  attempted  to  pass  them 
they  flourished  knives  and  pistols  and  re- 
fused to  permit  him  to  pass.    Whereupon  he 
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(Wilson)  returned  to  the  caboose,  where  de- 
ceased was  riding,  and  requested  him  to  go 
with  him  to  the  car  where  the  trespassers 
were  and  assist  him  In  passing  over  the  train. 

That  under  the  rules  and  customs  of  de- 
fendant it  was  the  duty  of  Wilson,  as  htjad 
brakeman,  to  Inform  deceased  of  the  threats 
so  made  by  the  trespassers,  and  of  the  dan- 
gers Incident  to  passing  said  car,  which  he 
failed  to  do,  but  requested  and  permitted  de- 
ceased to  accompany  him  to  the  front  of  the 
train  and  by  said  trespassers  whilst  he  was 
wholly  ignorant  of  any  danger,  and  of  the 
fact  that  the  trespassers  were  armed,  etc. 
That  If  he  had  been  so  Informed  he  would 
have  refrained  from  assisting.  That  the 
failure  to  notify  and  warn  deceased  before 
he  went  to  the  car  was  negligence,  by  reason 
of  which  deceased  was  permitted,  in  the  per- 
formance of  bis  duty,  to  enter  a  place  of 
danger,  and  as  a  consequence  he  was  shot 
and  killed.  There  is  another  theory  of  neg- 
ligence charged,  but  the  case  was  tried  and 
submitted  upon  the  theory  that  it  was  Wil- 
son's duty  to  warn  deceased,  that  the  tres- 
passers were  armed  with  pistols  and  knives, 
and  actionable  negligence  for  him  to  fail  to 
so  warn. 

Defendant  answered  by  general  demurrer 
and  general  denial,  and  pleaded  that  deced- 
ent's death  was  due  to  risks  and  dangers 
assumed  by  him,  for  which  the  defendant  was 
not  liable,  and  further  that  decedent's  death 
was  proximately,  wholly,  and  solely  caused 
by  his  own  negligence. 

The  case  was  tried  before  a  Jury  and  re- 
sulted in  a  verdict  and  Judgment  for  plain- 
tiff for  15,000,  from  which  this  appeal. 

By  various  assignments  and  propositions 
it  is  urged  that  the  court  erred  in  refusing 
requested  peremptory  instruction  for  de- 
fendant 

Witness  Wilson,  who  testified  by  deposi- 
tion, being  the  only  witness  present  who  tes- 
tified in  the  case,  detailed  the  facts  as  fol- 
lows: 

"I  knew  Grover  C.  Stevenson  during  his  life- 
time. On  the  18th  of  September,  1916,  he  was 
rear  brakeman  or  flagman,  and  I  was  front 
brakeman,  on  a  freight  train,  and  on  our  run 
from  Lordsburg,  N.  M.,  to  El  Paso,  Tex.  It  was 
the  duty  of  the  front  brakeman  to  get  off  of  the 
engine  near  the  apex  of  the  Hawkins  Hill  and 
inspect  the  equipment  to  see  if  everything  was 
all  right  and  on  this  particular  occasion  that 
was  what  I  did.  I  told  the  conductor  that  I 
had  inspected  the  train  and  that  everything  was 
all  right  The  conductor  then  told  me  that  we 
would  meet  No.  9  at  Wilna,  and  for  me  to  go 
over  the  train  to  the  front  end  and  bead  in  on 
the  siding  at  Wilna.  It  was  my  duty  to  do  that 
without  orders  from  the  conductor.  When  I 
was  advised  that  we  would  meet  No.  9,  it  was  my 
duty  to  go  over  the  train  to  the  engine  and  put 
the  train  in  on  the  siding.  I  told  the  conductor 
I  would  go  over  and  put  the  train  in  on  the  sid- 
ing at  Wilna,  and  started  for  that  purpose.    I 
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would  say  we  were  about  10  or  12  mile*  out  of 
Wilna  at  that  time,  and  we  had  about  20  min- 
utes to  make  it  in  to  the  aiding.  About  five 
car  lengths  from  the  caboose  I  met  four  Mexi- 
can tramps.  Ttiey  were  stealing  a  ride  on  the 
freight  train;  and  they  said  to  me  that  I  could 
not  pass  them,  and  I  told  them  I  desired  to  pass 
for  the  purpose  of  going  on  the  siding.  They 
told  me  they  would  not  let  me  go  by.  They 
cursed  me  and  abused  me.  I  told  them  I  didn't 
care  to  put  them  off ;  that  I  only  wanted  to  go 
over  to  the  front  end  of  the  train,  and  I  started 
down  the  ladder  of  a  box  car  that  was  next  to 
the  gondola  car,  and  when  I  started  down  they 
rose  up.  and  came  towards  me.  One  of  them 
had  a  large  knife,  and  two  had  large  pistols  and 
drew  them  out  and  flourished  them  at  me,  and 
told  me  I  could  not  come  down.  It  seemed  that 
they  could  not  understand  what  I  was  saying, 
and  they  would  answer  me  back  in  Spanish. 
They  would  not  agree  to  let  me  pass;  I  could  tell 
that  more  from  their  actions  than  I  could  from 
the  words  spoken.  They  cocked  their  pistols 
and  told  me  'vamose':  and  they  used  some 
curse  words,  and  one  or  them  pointed  the  pistol 
towards  me  and  said  "vamose.'  I  started  down 
the  ladder  again  and  told  them  I  didn't  want  to 
hurt  them ;  that  I  had  to  go  over  the  train,  as 
it  was  getting  almost  time  to  meet  No.  9.  There 
was  one  of  the  Mexicans  who  talked  pretty  fair 
English.  I  then  climbed  back  upon  the  car  and 
left  them  and  went  back  to  the  caboose.  I  went 
back  to  the  caboose  to  get  the  rear  brakeman, 
who  was  Mr.  Stevenson,  to  go  over  the  train  to 
where  the  Mexicans  were  and  assist  me. 

"When  T  got  back  to  the  caboose,  I  found  the 
conductor  riding  in  the  cupola  where  the  rear 
brakeman  usually  rides.  'I  told  Stevenson  that 
there  were  some  tramps  up  there  in  a  gondola 
car  and  they  #  wouldn't  let  me  go  by.  I  told  him 
they  couldn't  talk  English  and  I  couldn't  talk 
Spanish,  and  for  that  reason  we  couldn't  under- 
stand each  other  very  well,  and  I  asked  him  to 
go  with  me  and  help  me  get  by  them.  No,  I 
didn't  tell  Stevenson  anything  about  them  hav- 
ing knives  and  pistols,  and  that  they  threatened 
to  kill  me  if  I  attempted  to  go  by  them.  I  could 
not  talk  Spanish,  but  Stevenson  talked  Spanish 
very  fluently,  and  the  men  all  talked  Spanish 
but  one  fellow,  who  was  taking  very  little  part 
in  the  matter,  and  who  could  talk  a  little  Eng- 
lish. Stevenson  said,  'Yes,  you  know  me  kid,  I 
"Will  go  and  assist  yon,'  and  got  up  and  put  on 
his  coat,  and  we  started  out  to  go  over  to  the 
front  end  and  get  by  the  Mexicans  and  head  in 
No.  9.  He  started,  but  got  no  further  than  the 
gondola  car,  when  he  was  killed.  •  •  •  As 
stated,  they  did  not  appear  to  be  angry  after 
Stevenson  talked  with  them.  Stevenson  then 
started  down  the  ladder,  and  I  thought  put  his 
foot  on  the  top  of  the  gondola  car,  and  about 
that  time  I  saw  a  pistol  in  the  hands  of  one  of 
'the  Mexicans.  That  was  the  first  pistol  or  knife 
that  I  saw  after  Stevenson  and  I  got  there.  As 
stated,  I  thought  Stevenson  put  his  foot  on  the 
edge  of  the  gondola  car  as  if  to  step  over,  and  a 
pistol  fired.  I  thought  at  that  time  that  Steven- 
son fired,  but  I  learned  later  that  a  Mexican 
shot  Stevenson.  As  stated,  Stevenson  started 
down  into  the  gondola  car  and  one  of  the  Mexi- 
cans shot  him.  He  either  jumped  into  the  car 
or  fell ;  I  could  not  tell  which.  I  then  jumped 
into  the  car  myself,  and,  when  I  lit  into  the  car, 
the  Mexicans  ran.    Then  Stevenson  said  to  me, 


'I  am  shot,'  and  took  my  hand  and  showed  me 
where  the  •  blood  was  running.  I  then  went  to 
work  to  stop  the  train.  I  first  went  to  Steven* 
son's  body  and  felt  for  the  pistol  and  couldn't 
find  it,  but  later  found  it  laying  on  the  floor  of 
the  car.  There  was  one  chamber  empty,  which, 
had  no  cartridge  at  all  in  it.  Stevenson's  pistol 
bad  not  been  shot" 

The  major  portion  of  the  cross-exami- 
nation is  about  statements  made  by  the  wit- 
ness at  other  times  and  written  down  and 
signed  by  him,  for  the  purpose  of  contradic- 
tion or  impeachment.  The  jury  having  found, 
in  effect,  that  the  evidence  given  upon  the 
trial  was  true  we  only  quote  the  statements 
made  upon  the  trial  as  true: 

"Yea,  when  the  Mexicans  warned  Stevenson 
and  myself  not  to  come  down  into  the  gondola 
car,  there  was  something  said  by  Stevenson  as 
he  was  going  down  into  the  ear,  or  just  after  he 
fell,  to  the  effect,  'to  hell  with  you.'  I  was  a 
little  bit  frightened  at  that  time  and  am  not 
able  to  give  all  the  details  of  that  transaction 
correctly,  because  it  is  not  clear  in  my  mind  as 
to  just  how  it  was  said.  I  would  say  it  is  true 
that  Stevenson  got  his  gun  before  leaving  the 
caboose  with  me  to  go  over  the  train  to  where 
the  Mexicans  were.  While  I  did  not  sea  him 
get  his  gun  or  put  it  on,  he  had  it  when  be  was 
killed,  and  I  know  he  carried  it  out  of  the  ca- 
boose for  that  reason.  My  judgment  is  that  he 
had  it  on  when  I  went  back,  because  ha  always 
carried  his  pistol." 

It  is  further  in  evidence  that,  when  the 
front  brakeman  should  call  upon  the  rear 
brakeman  to  assist  in  such  matters,  it  be-' 
came  the  duty  of  the  rear  brakeman  to  go 
along  and  help,  and  this  is  not  controverted. 
The  plaintiff  was  engaged  in  interstate  com- 
merce. 

The  above  constitutes  all  of  the  facts:  acts 
of  omission  and  commission,  upon  which  the 
merits  of  this  case  depend.  Appellee  asks- 
an  affirmance,  and  appellant  urges  that  the 
court  should  have  instructed  a  verdict  for  it. 
Many  propositions  are  presented  of  which  we 
select  the  following  as  the  ones  which  raise 
the  test  questions  in  the  case  before  this 
court: 

(1)  It  is  charged  that  there  is  no  evidence 
in  the  case  that  Wilson  violated  any  duty  to 
deceased  which  was  within  the  scope  of  bis 
employment. 

(2)  That  there  is  no  evidence  that  de- 
ceased would  have  acted  differently  had  he 
been  Informed  that  the  Mexican  trespassers 
were  armed,  but  in  fact  the  record  shows 
that  he  would  have  acted  as  he  did  whether 
warned  or  not. 

(3)  Because  the  evidence  shows  he  assumed 
the  risk  as  a  matter  of  law. 

(4)  Stevenson  having  been  Informed  that 
the  Mexicans  were  in  the  car,  and  had  threat- 
ened him  (Wilson),  and  would  not  let  him 
pass,  whereupon  be  armed  himself,  and  aft- 
er being  warned  "not  to  come  down"  at- 
tempted to  cross  the  car,  he  chose  the  danger- 


Digitized  by 


Google 


Tex.)  SOUTHERN  PAC. 

(tlS 

aw  Instead  of  a  safe  way  of  performing  his 
work;  therefore,  assumed  the  risk. 

(5)  When  he  attempted  to  cross  the  car 
after  being  warned  by  the  Mexicans  not  to  do 
so,  he  was  guilty  of  negligence  which  was 
the  sole  and  proximate  cause  of  his  death. 

[1 , 2]  The  only  duty  due  or  owing  by  the 
company  to  deceased  charged  in  this  action 
la  that  by  reason  of  the  custom  so  to  do, 
when  the  head  brakeman,  Wilson,  called  up- 
on deceased,  then  the  rear  brakeman,  to  as- 
sist him  In  going  through  or  past  the  tres- 
passers, It  became  the  deceased's  duty  to 
go,  and  that  thereupon  it  became  the  duty 
of  Wilson,  who  thereby  became  vice  principal 
to  deceased,  to  warn  deceased  of  the  extraor- 
dinary hazard,  to  wit,  the  fact  that  the 
trespassers  were  armed,  and  of  the  threats 
made  upon  his  life  and  the  dangers  incident 
to  approaching  the  car.  As  a  general  rule, 
it  Is  not  the  duty  of  the  employer  to  warn  the 
employe  of  a  danger  incident  to  the  service 
In  which  he  is  to  engage.  Railway  Co.  V. 
Hester,  64  Tex.  401;  M.  ft  P.  Ry.  Co.  v. 
Callbreath,  66  Tex.  526,  1  S.  W.  622.  How- 
ever1— 

"When  there  are  hazards  incident  to  an  oc- 
cupation, unknown  to  the  servant, ,  which  the 
master  knows  or  ought  to  know,  it  is  his  duty  to 
warn  the  servant  of  them, '  *  *  *  and  this 
rule  applies  even  where  the  danger  or  hazard  is 
patent,  if  through  youth,  inexperience,  or  other 
cause  the  servant  is  incompetent  to  fully  under- 
stand the  nature  and  extent  of  the  hacard." 
Railway  Co.  v.  Watts,  64  Tex.  668. 

The  question  here  is:  Hid  the  master, 
through  Wilson,  know,  or  should  It  have 
known,  of  the  real  danger,  to  wit,  that  the 
trespassers  would  likely  assault  and  take  de- 
ceased's life?  There  is  nothing  in  the  record  to 
indicate  that  Wilson  knew  anything  of  the 
trespassers  not  known  by  Stevenson,  except 
the  bare  fact  that  they  were  armed. 

Wilson  told  him  that  the  Mexicans  would 
not  let  him  pass.  He  (Wilson),  in  Steven- 
son's presence,  got  his  pistol  find  proceeded 
back  along  the  train.  Stevenson  with  bis 
pistol  proceeded  to  approach  and  to  go  down 
Into  the  car  where  the  trespassers  were,  and 
in  the  face  of  the  warning  given  by  them 
to  him  not  to  come  down  into  the  car,  in  the 
face  of  the  facts  it  does  not  seem  possible 
that  Stevenson  could  still  claim  to  be  so  ig- 
norant of  the  dangers  incident  to  going  into 
the  car  as  to  call  for  further  warning  from 
the  employer,  If  in  fact  the  duty  ever  arose, 
for  that  a  brakeman  would  be  shot  by  a  tres- 
passer upon  his  train  because  he,  the  brake- 
man,  insisted  on  going  through  his  train, 
seems  to  be  too  remote  a  consequence  to  have 
been  contemplated  by  Wilson  representing 
the  employer,  or  any  other  person.  Wilson 
could  not  know  of  the  ultimate  result,  and  the 
facts  are  insufficient  to  charge  him  with  the 
duty  of  apprehending  such  danger. 

[3]  There  is  no  evidence  in  this  record  that 
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Stevenson  did  not  know  the  further  fact  that 
the  Mexicans  were  armed,  and  appellant's 
suggestion  that  there  is  no  evidence  that 
Stevenson  would  have  refrained  from  going 
Into  the  car  if  he  had  the  knowledge  Is  equal- 
ly true ;  but  if  we  are  correct  in  the  holding 
that  the  evidence  falls  to  establish  that  the 
duty  to  warn  devolved  upon  appellant  under 
the  rules  of  law  applicable,  and  that  there- 
fore there  was  no  breach  of  duty  constituting 
actionable  negligence,  the  question  of  as- 
sumed risk  has  no  place  In  the  case.  Mag- 
nolia Petroleum  Co.  v.  Ray,  187  S.  W.  1085. 
For  the  reasons  assigned,  the  cause  is  re- 
versed and  remanded. 

WALTHALL,  3.  (concurring).  I  concur 
in  the  opinion  as  written  by  Chief  Justice 
HARPER,  but  will  add  some  of  my  individual 
views  on  the  Issues  presented,  with  some 
additional" evidence  not  copied  in  the  opinion. 

On  the  question  of  negligence  of  appellant, 
the  court  instructed  the  jury  that  if  they 
should  find  from  the  evidence  that  one  or 
more  of  the  Mexicans  riding  In  the  gondola 
car  were  armed  with  pistols,  and  that  the 
brakeman  Wilson  knew  the  Mexicans  had 
pistols  and  did  not  inform  Stevenson  that  the 
Mexicans  were  armed,  and  the  Jury  should 
find  that  it  was  negligence  under  the  circum- 
stances not  to  inform  Stevenson;  and  the 
Jury  should  find  that  Stevenson  did  not  know, 
and  that  a  reasonably  prudent  man,  situated 
as  Stevenson  was,  would  not  have  known, 
that  one  or  more  of  the  Mexicans  were  arm- 
ed ;  and  the  Jury  should  furtlier  find  that  at 
the  time  he  was  shot  and  killed  Stevenson 
was  engaged  in  the  discharge  of  duties  im- 
posed upon  him  as  a  brakeman,  and  that  the 
negligence  of  Wilson,  if  it  was  negligence, 
in  failing  to  notify  or  warn  Stevenson  that 
the  Mexicans  were  armed  with  pistols  was 
the  proximate  cause  of  Stevenson  being  shot 
and  killed — they  would  find  for  plaintiff  on 
the  issue  of  negligence.  The  court  also  in- 
structed the  Jury  that  if  Wilson  told  Steven- 
son that  one  or  more  of  the  Mexicans  were 
armed  with  pistols,  or  if  Wilson  told  Steven- 
son everything  he  had  observed  or  heard  in 
regard  to  the  Mexicans,  to  find  for  appellant 

On  the  issue  of  assumed  risk,  the  court  In- 
structed that  if  the  jury  should  find  that, 
after  he  bad  left  the  caboose  and  had  reached 
the  gondola  car,  the  Mexicans  warned  Ste- 
venson not  to  attempt  to  come  into  or  cross 
over  the  gondola  car,  and  that  the  action  of 
the  Mexicans  was  such  as  to  place  a  reason- 
ably prudent  man  on  notice  of  the  probable 
danger  of  so  doing,  and  that  notwithstanding 
such  conditions  and  warning  Stevenson  at- 
tempted to  go  into  and  across  said  car,  that 
by  so  doing  he  assumed  all  risk  of  danger 
thus  created;  also  that  if,  when  Stevenson 
was  shot,  he  was  not  then  engaged  in  the  per- 
formance of  any  duty  or  employment  he  owed 
appellant,  their  verdict  must  be  for  appellant. 
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No  Issue  Is  presented  here  as  to  the  correct- 
ness of  the  court's  charge  in  presenting  to 
the  Jury  the  facts  as  pleaded  constituting  the 
custom  out  of  which  arise  both  the  duty  of 
the  company  to  warn  and  the  duty  of  the  rear 
brakeman  to  perform  the  service  of  assisting 
the  front  brakeman  to  pass  the  Mexicans  on 
the  gondola  car. 

Appellant  presents  six  assignments  of  error. 
The  first  assignment  claims  error  in  the  refus- 
al of  the  court  to  give  a  requested  instruction 
to  the  Jury  to  find  for  appellant.  The  several 
propositions  under  the  first  assignment,  ana 
the  remaining  assignments,  on  various 
grounds  insist  that  the  requested  peremptory 
Instruction  should  have  been  given.  No  rule 
or  regulation  of  the  company,  or  other  evi- 
dence as  to  the  duty  of  Stevenson  in  assisting 
the  front  brakeman,  was  offered  in  evidence 
save  that  of  the  custom  pleaded  and  submit- 
ted. 7 

Without .  stating  the  verbiage  of  the  evi- 
dence on  the. issue  of  the  custom  alleged,  it 
was  to  the  effect  that  the  custom  was  estab- 
lished by  the  brakeman,  conductors,  and  men 
working  on  the  trains  as  to  their  several  du- 
ties under  the  custom;  where  there  were  only 
two  brakemen  on  a  train,  each  brakeman  is 
responsible  for  his  half  of  the  train,  the  head 
brakeman  is  responsible  for  the  front  end  of 
the  train  and  the  rear  brakeman  for  the 
rear  end.  The  customs,  in  operating  the 
trains,  are  not  in  printed  rules;  The  printed 
rules  prescribe  duties  of  the  brakemen,  but 
tnere  are  customs  in  addition.  There  was  a 
custom  with  reference  to  the  duty  of  the  rear 
brakeman  under  the  following  stated  facts: 
Where  the  front  brakeman,  in  going  over  the 
train  for  the  purpose  of  putting  a  train  on  a 
siding,  found  one  or  more  tramps  on  the 
train  who  would  not  let  him  go  by,  and  he  ad- 
vised the  rear  brakeman  of  that  fact,  the 
tramps  being  on  the  half  of  the  train  next 
to  the  engine,  the  custom  was  to  put  them  off. 
If  the  front  brakeman  could  not  put  them  off, 
he  got  the  train  crew  to  help  him.  If  the 
front  brakeman  was  advised  by  the  conductor 
to  go  up  to  the  front  end  of  a  train  and  head 
the  train  in  on  a  siding  and  in  going  he  found 
four  Mexicans  stealing  a  ride  In  a  gondola 
car  who  refused  to  let  him  go  by,  and  he  went 
back  and  told  the  rear  brakeman  and  asked 
him  to  go  over  and  talk  to  the  Mexicans  be- 
cause the  rear  brakeman  could  talk  Spanish, 
and  he,  the  front  brakeman,  could  not  get  by 
himself  and  needed  help,  under  the  custom 
the  rear  brakeman  would  go. 

Fred  Wilson,  the  front  brakeman,  the  only 
witness  to  the  circumstances  occurring  Just 
before  and  at  the  time  of  the  death  of  Ste- 
venson, testifies  by  deposition  for  appellee  as 
copied  in  the  opinion  and  some  additional  evi- 
dence as  here  stated. 

On  cross-interrogatories,  in  addition  to  the 
evidence .  found  in  the  opinion,  the  witness 
stated  he  had  testified  in  this  case  on  a  for- 
mer trial,  and  also  at  a  preliminary  hearing 


before  a  justice  of  the  peace  in  New  Mexico 
in  which  the  Mexicans  were  charged  with  the 
killing  of  Stevenson,  and  also  had  made  a  vol- 
untary statement  in  the  office  of  the  attorneys 
for  appellant  Many  questions  and  answers 
thereto  occurring  on  the  former  trial  and  on 
the  preliminary  examination  and  in  the 
voluntary  statement  were  submitted  to  the 
witness,  and  many  of  his  answers  then  made 
were  different  from  the  answers  given  on  the 
trial  here.  It  Is  difficult  to  state  from  the 
record  before  us  just  what  the  witness  now 
says  of  the  former  answers  to  the  questions 
then  asked  him,  and  the  matters  contained  in 
his  voluntary  statement,  as  the  question  seems 
not  to  have  been  asked  whether  his  former 
answers  and  statements  on  points  of  conflict 
were  true  or  not,  or  in  what  particulars  they 
were  true  and  what  not  true,  or  what  his 
answers  were  on  this  trial  to  the  questions 
asked  on  the  previous  occasions ;  but  the  ques- 
tions and  answers  on  former  occasions  seem 
to  have  been  used  almost  exclusively  for  the 
purpose  of  Impeachment  However,  some  of 
the  statements  of  the  witness  seem  sufficient- 
ly clear  as  being  his  answers  to  the  questions 
asked  In  the  cross-interrogatories.  Witness 
said: 

"The  following  answer  is  practically  correct 
but  it  doesn't  state  all  that  I  said,  'Yes,  sir,  I 
told  Stevenson  four  Mexicans  were  in  the  gon- 
dola car  and  they  wouldn't  let  my  by,'  and 
after  I  got  my  gun  and  started  he  said,  'Wait  a 
minute,  you  know  me  kid,'  and  he  got  his  gun 
and  we  started  over.  This  time  when  we  came 
to  them  and  they  refused  to  let  us  down." 

In  answer  to  a  question,  and  in  part  ex- 
planation of  his  former  answer,  the  witness 
made  this  further  statement: 

"Yes,  when  the  Mexicans  warned  Stevenson 
and  myself  not  to  come  down  into  the  gondola, 
there  was  something  said  by  Stevenson  as  he 
was  going  down  into  the  car,  or  just  after  he 
fell.  To  hell  with  you!* " 

Witness  said: 

"The  following  question  and  answer,  as  far  as 
it  goes,  seems  to  be  correct  and  if  it  was  asked 
me  I  must  have  answered  it  as  stated:  'Q. 
When  you  went  back  to  the  caboose  to  get  your 
gun,  after  you  had  told  Stevenson  the  trouble 
you  had  had  with  the  Mexicans,  he  told  you  he 
would  go  with  you,  and  be  got  his  gun,  and 
after  he  had  changed  his  dothes  he  went  back 
with  you,  did  be  not?'  A.  Yes,  sir,  but  he  had 
just  started  to  change  his  clothes,  and  he  said, 
'Let  me  get  on  my  coat  first'  " 

Witness  further  stated: 

"Yes,  I  would  Bay  it  was  true  that  Mr.  Steven- 
son got  his  gun  before  leaving  the  caboose  with 
me  to  go  over  the  train  to  where  the  Mexicans 
were.  While  I  did  not  see  Stevenson  get  his 
gun,  or  put  it  on,  he  had  it  when  he  was  killed, 
and  I  know  he  carried  it  out  of  the  caboose  for 
that  reason.  My  judgment  is  that  he  had  the 
pistol  on  when  I  went  back,  because  he  always 
carried  his  pistoL" 
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Much  impeaching  evidence  as  to  the  witness 
Fred  Wilson  was  offered  by  appellant  which 
I  need  not  reproduce. 

There  Is  no  statement  of  any  witness  in  jhe 
record  that  it  was  the  duty  Of  Wilson  under 
the  circumstances  stated,  as  is  alleged  the 
custom  was,  to  inform  Stevenson  of  the  spe- 
cific facts  he  had  observed  about  the  Mexi- 
cans, their  conduct  towards  him,  that  they 
had  pistols,  or  what  knowledge  he  had  as  to 
danger  from  the  Mexicans,  In  an  attempt  to 
pass  them.  There  was  no  rule  or  regulation 
of  the  railroad  company  offered,  and  the  evi- 
dence as  to  custom  seems  to  have  been  con- 
fined to  a  condition  existing  when  It  was  the 
desire  of  the  trainmen  to  put  a  trespasser 
off  the  train.  But  Wilson  testified  that  he 
had  informed  the  Mexicans  that  it  was  not 
his  purpose  to  put  them  off  the  train,  and  It 
is  not  shown  that  •  it  waB  the  purpose  of 
Stevenson,  or  of  himself  and  Wilson,  to  put 
the  Mexicans  off.  Just  whjr  Stevenson  went 
down  into  the  gondola  car  is  not  made  clear. 
Now,  under  appellee's  pleading,  the  duty  of 
Stevenson  to  go  to  the  assistance  of  Wilson 
rested,  not  upon  an  ordinary  duty  of  his  as 
rear  brakeman,  nor  upon  any  rule  or  regula- 
tion of  the  company,  but  did  rest,  as  alleged, 
wholly  upon  the  custom  then  prevailing  among 
the  trainmen  on  that  road  at  that  time.  The 
custom  as  pleaded  is  made  the  basis  of  the 
cause  of  action,  and,  if  proved  as  alleged,  it 
was  the  duty  of  S,tevenson,  in  addition  to  his 
ordinary  duties  as  rear  brakeman,  when  call- 
ed  upon  under  the  circumstances  stated,  to 
go  to  the  assistance  of  the  front  brakeman. 
In  order  to  fix  the  duty  upon  the  company  to 
inform  Stevenson  of  the  danger  to  him  in  go- 
ing to  the  assistance  of  the  front  brakeman, 
.  and  to  show  the  breach  or  nonperformance 
of  its  duty,  that  Is,  the  negligence  of  the 
company,  it  was  alleged  as  a  part  of  the  cus- 
tom, or  usage  then  prevallng,  that  Wilson 
knew  the  danger  to  Stevenson  in  rendering 
the  service  for  the  company,  but  failed  and 
refused  to  inform  him  of  such  danger.  But 
there  is  no  evidence  found  In  the  record  that 
it  was  a  part  of  the  custom  or  usage  that  the 
front  brakeman,  when  calling  upon  the  rear 
brakeman  for  assistance,  should  also  in- 
form him  of  such  danger  as  he  then  possess- 
ed, that  Is,  as  alleged  and  as  submitted  by 
the  court  that  Wilson  knew  the  Mexicans  In 
the  gondola  car  were  armed  with  pistols  and 
did  not  inform  Stevenson  of  that  fact.  It 
would  seem  a  necessary  part  of  the  custom  to 
give  warning  of  the  danger,  as  upon  i.t  rests 
the  duty  of  appellant,  and  the  breach  of  that 
doty,  the  service  being  outside  his  ordinary 
service,  and  failure  to  warn  being  the  negli- 
gent act  assigned  and  submitted.  It  is  not, 
as  a  general  rule,  the  duty  of  an  employer  to 
warn  or  inform  an  employe  of  danger  inci- 
dent to  a  service  unless  the  employe  seeks  such 
Information.  Missouri  Pacific  Ry.  Co.  v. 
Watts,  63  Tex.  549.  It  is  only  where  the  serv- 
ice of  an  employe  is  attended  with  extraordi- 
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nary  hazard  and  such  hazard  is  unknown  to 
the  employe  and  is  known  to  the  employer 
that  it  becomes  the  duty  of  the  employer  to 
warn  the  employe  of  such  hazard.  G.,  H.  & 
S.  A.  Ry.  Co.  v.  Garrett,  73  Tex.  262,  13  S.  W. 
62,  15  Am.  St.  Rep.  781. 

Here,  the  service  of  Stevenson  and  the  duty 
of  the  company  arise  outside  of  an  ordinary 
service  and  solely  by  reason  of  the  custom 
made  the  basis  of  the  action.  The  informa- 
tion of  the  danger  to  be  given  under  the  cus- 
tom seems,  as  alleged,  to  be  more  specific  In 
the  matter  about  which  the  employe  Is  to  be 
informed  than  the  warning  required  as  a  mat- 
ter of  law  arising  as  a  matter  of  ordinary 
duty.  To  be  a  sufficient  warning  of  danger 
simply  as  a  matter  of  duty  from  the  employer 
to  the  employe  would  not  as  a  matter  of  law, 
independent  of  the  custom  alleged,  require 
that  Wilson  inform  Stevenson  of  the  specific 
fact  that  the  Mexicans  had  pistols.  Then  if  we 
regard  It  as  a  matter  of  duty  arising  out  of 
the  custom  alleged  and  submitted  in  the 
court's  charge  that  Wilson  should  have  in- 
formed Stevenson  of  the  specific  facts  that  the 
Mexicans  in  the  gondola  car  had  pistols  and 
that  he  had  seen  the  pistols,  and  that  Wilson 
failed  to  so  inform  Stevenson  of  those  very 
facts,  and  that  Stevenson  did  not  know  the 
Mexicans  were  armed  with  pistols,  there  is  no 
proof  of  such  custom  or  usage.  The  proof  of 
the  custom  prevailing  is  to  the  extent  only 
that  when  the  front  brakeman  discovered  the 
Mexicans  in  the  car  who  refused  to  let  him 
go  by,  and  he  went  back  and  told  the  rear 
brakeman  of  such  refusal  and  asked  him  to 
go  and  talk  to  the  Mexicans  because  the  rear 
brakeman  could  speak  Spanish,  and  that  he, 
the  front  brakeman,  could  not  speak  Spanish 
and  could  not  get  by  himself,  and  needed 
help,  it  was  then  the  custom  for  the  rear 
brakeman  to  go  to  his  assistance.  The  evi- 
dence, I  think,  does  not  prove  the  custom  as 
alleged  and  submitted,  in  that  the  proof  fails 
to  show  that  It  was  the  custom  to  give  warn- 
ing of  the  specific  facts  from  which  the  dan- 
ger might  arise.  But,  suppose  it  should  be 
held  that  the  custom  as  proven  was  sufficient 
to  show  that  when  called  upon  it  was  then 
the  duty  of  Stevenson  to  go  to  the  assistance 
of  Wilson,  and  that  the  discharge  of  such 
duty  was  attended  with  such  extraordinary 
hazard  that  it  then  became  the  duty  of  Wil- 
son, the  vice  principal,  as  a  matter  of  law 
rather  than  of  custom,  to  warn  Stevenson  of 
the  danger,  It  follows  that  the  duty  to  give 
an  employe  warning  Implies  a  duty  to  give 
such  warning  as  should  be  sufficient  to  ap- 
prise him  of  the  danger  incident  to  the  service 
to  be  performed.  Consumers'  Cotton  Oil  Co. 
v.  Jonte,  36  Tex.  Civ.  App.  18,  80  S.  W.  847. 
The  question  then  arises,  upon  the  sufficien- 
cy of  the  warning  given  to  apprise  Stevenson 
of  the  danger  attendant  upon  the  service  to 
be  performed  by  him,  whether  the  warning 
was  given  by  Wilson  or  by  the  Mexicans. 
Under  the  evidence  as  to  the  custom  these  be- 
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come  pertinent  inquiries:  What  duty  was 
Stevenson  then  about  to  perform?  Did  Wil- 
son then  know  what  Stevenson  was  about  to 
do  and  the  danger  attendant  upon  Its  per- 
formance? Did  the  performance  of  that  duty 
arise  ont  of  the  custom?  In  the  first  place, 
the  evidence  does  not  make  It  clear  that  Ste- 
venson was  to  do  more  than  to  explain  to  the 
Mexicans  In  Spanish  that  Wilson  must  go 
over  the  car  to  head  In  at  Wilna,  and  thus 
assist  Wilson  In  going  over  the  car.  The  evi- 
dence does  not  show  that  In  going  to  the  car 
in  which  the  Mexicans  were  it  was  the  pur- 
pose of  the  two  brakemen  that  Stevenson 
himself  was  to  go  down  into  or  over  the  car 
and  thus  perform  Wilson's  duty  for  him,  but 
that  he  (Stevenson)  should  only  help  Wilson 
to  go  over  the  car  by  explaining  in,  Spanish 
to  the  Mexicans  the  necessity  for  Wilson  to 
go  over.  It  is  not  made  clear  that  Wilson 
himself  knew  that  Stevenson  intended  to  go 
into  the  gondola  car  until  he  (Stevenson)  pnt 
his  foot  down  on  the  car  in  an  effort  to  go 
down  into  or  over  the  car.  Without  such  in- 
tention was  made  clear  to  Wilson,  we  can- 
not see,  from  the  evidence,  that  the  duty  Ste- 
venson owed  or  was  to  perform  in  assisting 
Wilson  was  extraordinarily  hazardous  to 
Stevenson.  Without  repeating  the  evidence 
as  detailed  in  the  opinion  and  the  additional 
evidence  stated  above,  it  seems  to  me  that  the 
statements  by  Wilson  to  Stevenson  of  what 
had  occurred  in  his  efforts  to  pass  the  Mexi- 
cans, that  they  would  not  let  him  pass,  the 
warning  given  Stevenson  by  the  Mexicans  and 
what  Stevenson  himself  necessarily  knew  as 
Indicated  by  what  he  said  and  the  prepara- 
tions he  made  in  carrying  his  pistol  to  where 
the  Mexicans  were,  was  sufficient,  as  a  mat- 
ter of  law,  aa  a  warning  to  him  of  whatever 
there  was  of  manifest  danger  to  him  in  the 
discharge  of  the  service  he  then  owed  the 
company,  or  was  expected,  or  Was  then  about 
to  perform  for  appellant. 

The  undisputed  evidence  is  that  it  was  Wil- 
son's duty,  and  not  Stevenson's  to  go  to  the 
front  and  head  the  train  In  at  Wilna,  and  I 
fall  to  find  in  the  pleading  or  evidence  any 
suggestion  that  it  was  ever  the  duty  of  Ste- 
venson himself  to  go  down  into  the  gondola 
car,  or  that  it  became  necessary  for  him  to 
do  so  under  any  fact  alleged  or  shown  by  the 
evidence,  in  assisting  Wilson.  The  burden  Is 
on  appellee  to  show  just  what  service  Steven- 
son was  Intending  to  perform  for  appellant  in 
assisting  Wilson  to  pass  the  Mexicans  in  the 
car,  the  extraordinary  danger  or  hazard,  if 
any,  to  Stevenson  in  performing  that  service ; 
that  Stevenson  did  not  know  of  such  danger ; 
and  that  Wilson  did  know.  Without  these 
facts  are  made  to  appear,  the  trial  court  nor 
this  court  could  know  just  what  service  Ste- 
venson was  expected  to  perform,  the  extraor- 
dinary hazard  to  Stevenson  in  its  perform- 
ance, or  what  additional  warning  of  danger 


Wilson  should  have  given  Stevenson  in  order 
to  determine  the  Issues  of  negligence  of  the 
company,  or  the  risk  assumed  by  Stevenson. 
In  the  condition  of  the  record  before  us,  I 
cafenot  say  as  a  matter  of  law  that  Wilson 
should  have  advised  Stevenson  of  the  specific 
facts  that  the  Mexicans  had  pistols  and  bad 
exhibited  them  to  Wilson  and  threatened  to 
shoot  him.  All  that  the  law  requires  of  the 
employer,  as  a  matter  of  duty  in  giving  warn- 
ing of  danger  of  which  he  knows,  and  of 
which  the  employe  does'  not  know,  is  to  give 
such  warning  as  should  be  sufficient  to  ap- 
prise him  of  the  danger  in  the  discharge  of 
a  duty  he  owes  to  the  employer.  I  am  of  the 
opinion  that  the  undisputed  evidence,  as  giv- 
en by  Wilson,  shows  that  both  Wilson  and  the 
Mexicans  warned  Stevenson  of  the  danger  of 
going  down  into  the  gondola  car.  The  suffi- 
ciency of  the  warning  seems  to  be  a  question 
of  law  and  not  of  fact.  Ft.  Worth  &  D.  O.  Ry. 
Co.  v.  Smith,  89  Tex.  Oiv.  App.  92,  87  S.  W. 
371.  It  seems  to  me  that  Stevenson  had  such 
warning,  and  if  he  did  the  company  was  not 
guilty  of  negligence  and  Stevenson  assumed 
the  risk  incident  to  the  service  he  was  then 
supposed  to  perform  in  assisting  Wilson  to 
pass  the  Mexicans  on  the  car.  For  the  reason 
stated  I  think  the  case  should  be  reversed 
and  remanded. 


BABER  v.  HOUSTON  NAT.  EXCH.  BANK. 
(No.  7764.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Nov.  26,  1919.     Rehearing  Denied 

Dee.  18,  1919.) 

1.  Executors  and  administrators  <8=>525  — 
Judgment  in  suit  against  foreign  ex- 
ecutor NOT  BINDING)  ON  ESTATE. 

Judgment  in  a  suit  against  a  foreign  ex- 
ecutor brought  in  a  court  of  Texas  is  not  bind- 
ing on  the  estate,  as  an  executor  or  administra- 
tor can  neither  sue  nor  be  sued  outside  of  the 
state  in  which  he  receives  appointment. 

2.  Judgment  <s=>670— Doctrine  or  bes  ad- 

JUDICATA  APPLICABLE  ONLY  AGAINST  PARTY 
IN   SAME  CAPACITY. 

It  is  essential  to  the  application  of  the 
principle  of  res  adjudicata,  not  only  that  the 
person  sought  to  be  bound  by  the  former  judg- 
ment should  have  been  a  party,  but  he  must  have 
been  a  party  in  the  same  capacity  in  which 
he  appears  in  the  suit  in  which  the  former  judg- 
ment is  pleaded  as  a  bar. 

3.  Executors  and  administrators  «=>525— 
Conclusiveness  against  divorced  hus- 
band's FOREIGN  EXECUTOR  OF  JUDGMENT  IN 
FAVOR  OF  WIFE  SUING  BANK  FOB  FUND,  AND 
NOTIFYING  EXECUTOR. 

Judgment  in  favor  of  divorced  wife,  in  her 
suit  in  Texas  against  a  bank  on  a  cashier's 
check  given  for  half  the  pVice  of  land  sold  by 
her  husband,  half  of  which  belonged  to  her, 
held  conclusive  upon  the  husband's  executor,  ap- 
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pointed  in  another  state,  who  had  been  given 
legal  notice  of  the  divorced,  wife's  claim  to  the 
fund,  and  had  full  knowledge  of  all  facts  and 
opportunity  to  take  necessary  steps  to  assert 
any  right  the  husband  had  in  the  fund. 

4.  Barks    and    banking    <S=154(1)  —  Bank 
sued    bz    divorced    wife    on    cashier's 
check  indorsed  to  husband  as  price  of 
land  owned  by  wife  not  under  obliga- 
tion to  husband's  executor  to  bet  up 
limitations. 
Where  after  divorce  a  husband  sold   land 
in  which  his  former  wife  had  a  half  interest 
as  community  property,  and  thereafter  the  wife 
sued  a  bank  on  its  cashier's  check  indorsed  to 
the  husband,  and  representing  half  the  price  of 
the  land,  the  bank  was  under  no  obligation  to 
the   foreign  executor  of  the  husband's  estate, 
or  to  the  estate  itself,  to  set  up  limitations 
against  the  wife's  claim,  the  executor  and  es- 
tate, having  been  represented  by  an  attorney 
selected    by   him,   having   been   fully   informed 
of  all  facts,   and   having  had  opportunity   to 
qualify  as  executor  in  Texas  and  defend  the 
suit. 

6.  Executors  and  administrators  «=»114— 
Estate  mat  be  estopped  by  representa- 
tive's acts  ob  omissions. 
An  executor  or  administrator  by  his  acts 

or  omissions  may  raise  an  estoppel  against  the 

estate. 

ft.  Interpleader  «=»10—  Interpleader  by 
bank  sued  on  cashier's  check,  as  be- 
tween divorced  wife  and  foreign  execu- 
tor of  husband. 
A  bank,  whose  cashier's  check  for  half  the 
price  of  land  sold  by  a  divorced  husband  when 
belonging  half  to  the  wife  as  community  prop- 
erty was  sued  on  by  the  wife  after  the  hus- 
band's death,  had  the  right,  after  it  had  been 
enjoined  from  paying  the  check  to  the  husband's 
foreign  executor,  to  place  the  money  in-  the 
custody  of  the  court,  and  notify  the  executor 
to  appear  and  assert  his  claim,  and  thus  re- 
lieve itself  of  further  liability  to  the  executor 
if  the  court  found  the  fund  belonged  to  the 
wife,  the  general  rule  that  a  debtor  cannot 
sustain  bill  to  interplead  his  creditor  and  an 
outsider  without  other  claim  than  equity  against 
the  creditor  not  being  applicable,  and  the  claims 
of  the  wife  and  the  husband's  estate  not  being 
so  independent  as  to  defeat  the  bank's  right  of 
interpleader. 

Error  from  District  Court,  Harris  County ; 
K.  C.  Barkley,  Special  Judge. 

Suit  by  John  F.  Baber  as  temporary  ad- 
ministrator of  the  estate  of  James  E.  Gal- 
braith, deceased,  against  the  Houston  Na- 
tional Exchange  Bank.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

Baker,  Botts,  Parker  &  Garwood,  of  Hous- 
ton, for  plaintiff  in  error. 

Otto  Taub  and  E.  P.  &  Otis  K.  Hamblen, 
all  of  Houston,  for  defendant  in  error. 

PLEASANTS,  C.  J.  This  suit  was  brought 
by  John  F.  Baber  as  temporary  administrator 


of  the  estate  of  James  E.  Galbraith,  deceased, 
to  recover  of  the  defendant,  the  Houston  Na- 
tional Exchange  Bank,  the  sum  of  $7,936.32, 
with  interest  thereon  from  September  14, 
1912,  at  the  rate  of  6  per  cent  per  annum. 
The  petition  declares  upon  an  instrument 
in  writing,  which  it  is  alleged  was  executed 
and  delivered  by  the  defendant  to  Henry  Fox, 
Jr.,  and  was  for-  a  valuable  consideration 
transferred  and  indorsed  by  the  said  Fox  to 
James  E.  Galbraith,  deceased,  and  was  owned 
and  held  by  the  said  Galbraith  at  the  time  of 
his  death.    This  instrument  is  as  follows: 

"The  Houston  National  Exchange  Bank. 

"Houston,  Texas,   Sept.  14,  1912. 
"No.  12261.     Pay  to  the  order  of  Henry  S. 
Fox,  Jr.,  $7,936.32,  seventy-nine  hundred  thir- 
ty-six 32/100  dollars. 
"Cashier's  Check. 

"J.  W.  Hertford,  Cashier." 
Indorsed: 
"Pay  to  order  of  J.  E.   Galbraith. 

"Henry  S.  Fox,  Jr." 

The  defendant  answered  by  general  de- 
murrer and  general  denial  and  by  several 
special  pleas,  the  nature  of  which  will  be 
hereinafter  shown. 

Upon  the  trial  the  following  facts  were 
agreed  to  be  true: 

Galbraith  and  wife,  while  residents  of  Tex- 
as, acquired  as  community  property  a  tract 
of  land  in  Harris  county,  and  thereafter  re- 
moved to  the  state  of  New  York,  where  they 
were  divorced  without  disposition  having 
been  made  of  the  Texas  land.  After  the  di- 
vorce, Galbraith  sold  the  land  to  Street  and 
Graves,  who  purchased  for  value  and  without 
notice  of  the  former's  wife's  right  therein. 
One  half  of  the  consideration  was  paid  by 
them  to.  Galbraith  in  cash,  and  the  other  half 
was  evidenced  by  their  vendor  lien  notes  in 
his  favor,'  which  he  placed  with  defendant  in 
error  bank  to  be  collected  when  due.  The 
ncjfes  were  paid  at  maturity  to  the  bank,  and 
Galbraith  released  the  lien  on  the  land.  The 
money  with  which  the  notes  were  paid  re- 
mained on  deposit  in  said  bank  to  the  credit 
of  Galbraith,  being  the  only  deposit  and 
credit  in  his  favor  in  said  bank,  and  thus  rep- 
resenting one-half  of  the  consideration  paid 
for  the  land,  and  so  remained  until  the  de- 
posit account  was  closed  by  the  bank  Issuing 
for  the  amount  a  cashier's  check  that  is  the 
basis  of  the  present  suit  Galbraith  died 
and  plaintiff  in  error  qualified  as  executor  of 
his  estate  in  New  York  and  by  virtue  thereof 
came  into  possession  of  the  cashier's  check  in 
question.  About  this  time  Galbrnith's  former 
wife  filed  suit  against  Street  and  Graves  in 
the  district  court  of  Harris  county,  seeking 
recovery  of  one-half  of  the  aforementioned 
land  by  reason  of  it  having  been  community 
property  of  the  marriage,  and  with  such  suit 
pending  Street  and  Graves  obtained  In  the 
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district  court  of  said  county  an  Injunction 
against  said  bank,  prohibiting  it  from  paying 
the  fund  represented  by  the  cashier's  check 
to  Galbrolth'B  executor  upon  the  ground  that 
it  represented  one-half  of  the  consideration 
paid  by  them  for  the  land,  and  if  the  money 
was  withdrawn  from  the  state  they  would 
have  no  recourse  under  Galbraith's  warranty 
If  the  former  wife  recovered  one-half  the 
land.  Such  injunction  being  In  force,  the 
executor  sent  the  check  to  the  bank  for  col- 
lection, but  It  was  not  paid  because  of  the 
injunction,  and  such  reason  for  nonpayment 
was  noted  on  the  face  of  the  check,  and  it 
was  returned  by  the  bank  to  the  executor. 
Upon  receiving  same  and  learning  that  pay- 
ment had  been  stopped  by  injunction,  the 
executor,  through  advice  of  his  New  York 
lawyer,  sent  the  check  to  Mr.  C.  R.  Wharton, 
a  practicing  attorney  of  the  Harris  county 
bar,  and  employed  him  to  represent  the  ex- 
ecutor in  the  collection  of  the  check,  which 
check  thereafter  remained  and  now  is  in  the 
possession  of  said  Wharton  for  such  purpose. 

Mr.  Wharton,  upon  receiving  the  check,  en- 
deavored to  have  the  money  released  from 
the  injunction,  but  was  unable  to  do  bo. 
With  matters  in  this  situation,  Mrs.  Gal- 
braltb  made  the  bank  a  party  to  her  suit 
against  Street  and  Graves,  alleging  the  fund 
to  be  one-half  the  purchase  price  for  land 
that  was  community  of  ber  marriage  with 
Galbralth  and  equally  owned  by  them  after 
the  divorce,  and  praying  recovery  thereof  if 
she  failed  In  her  suit  for  one-half  of  the  land. 
Street  and  Graves  also  sought  recovery  of 
the  fund  in  the  event  Mrs.  Galbralth  recover- 
ed half  the  land,  upon  the  ground  that  Gal- 
braith's warranty  to  them  would  thus  fail  to 
that  extent.  Upon  the  bank  being  made  a 
party  to  the  suit,  Mr.  Wharton  so  represent- 
ing the  executor  and  holding  the  .check  for 
collection,  called  upon  the  bank  orally  and  in 
writing  to  plead  limitation  against  Mrs.  Gal- 
braith's claim  for  the  fund,  but  the  banlfte- 
plied  that  it  was  merely  stakeholder  thereof, 
and  would  place  the  fund  in  the  registry  of 
the  court  to  abide  the  court's  decision  with 
respect  thereto,  and  obtained  from  said 
Wharton  the  names  of  the  executor  and  bene- 
ficiaries under  the  will  of  Galbralth  for  the 
purpose  of  making  them  parties  to  the  suit, 
and  thereupon  filed  its  plea  of  stakeholder, 
placed  the  money  in  the  registry  of  the  court, 
and  cited  such  executor  and  beneficiaries  by 
publication  in  compliance  with  the  provisions 
of  law  for  citation  by  publication,  and  upon 
the  suggestion  to  the  court  by  the  bank's  at- 
torney that  Mr.  Wharton  represented  the 
executor  In  the  collection  of  the  check,  Mr. 
Wharton  was  appointed  attorney  ad  litem  to 
represent  the  parties  cited  by  publication, 
and  filed  answer  for  them,  setting  up  limita- 
tion and  other  pleas. 

Baber,   through  his  New   York  attorney, 


was  advised  by  said  Wharton  of  the  several 
claims  made  against  said  fund,  as  above  men- 
tioned, in  said  suit  before  trial  of  the  cose, 
and  of  the  fact  that  he  and  said  beneficiaries 
had  been  cited  by  publication,  and  that  said 
Wharton  had  received  such  appointment,  and 
through  his  New  York  attorney  was  advised 
by  said  Wharton  to  make  no  voluntary  ap- 
pearance in  said  cause  as  executor,  aqd  in 
accordance  therewith  he  did  not  do  so.ffeut 
in  this  connection  said  executor,  Baber, 
by  reason  of  his  independent  employment  of 
said  Wharton  through  his  New  York  attor- 
ney, looked  to  said  Wharton  to  represent  him 
as  such  executor  in  the  manner  deemed  advis- 
able by  said  Wharton  in  the  collection  of 
such  draft,  and  to  account  to  him  for  same 
if  collected. 

Upon  trial  of  the  former  suit,  judgment 
was  rendered  in  favor  of  Street  and  Graves 
for  the  land,  and  the  fund  represented  by 
the  cashier's  check  was  awarded  to  Mrs.  Gal- 
bralth, less  court  costs  that  the  clerk  was 
decreed  to  retain,  and  less  an  attorney  fee  to 
Mr.  Wharton  under  such  appointment,  which 
he  collected,  and  less  an  attorney  fee  to  the 
bank  as  stakeholder,  which  its  attorney  col- 
lected, and  less  the  sum  of  about  $800  in 
favor  of  the  Galbralth  estate  in  response  to 
pleading  and  proof  presented  by  Mr.  Wharton 
on  account  of  certain  expenses  incurred  by 
Galbraith  for  the  benefit  of  the  community 
estate  between  himself  and  Mrs.  Galbralth 
with  respect  to  said  land  during  his  owner- 
ship thereof  (said  Wharton  having  represent- 
ed him  during  his  lifetime  with  respect  to 
said  property).  The  said  sum  of  $800  was 
collected  and  receipted  for  by  Mr.  Whar- 
ton as  attorney  ad  litem,  of  which  Baber  was 
advised  and  made  no  objection. 

After  collecting  said  sum,  Mr.  Wharton  ap- 
pealed the  cose,  and  expended  certain  por- 
tions thereof"  as  expenses  of  the  appeal,  and 
paid  the  balance  In  accordance  with  the 
Judgment  of  the  Court  of  Civil  Appeals,  of 
all  of  which  Baber  was  advised  after  such 
amounts  were  paid,  and  made  no  objection. 
During  said  trial,  Mr.  Wharton  bad  posses- 
sion of  the  check,  but  declined  to  introduce 
same  in  evidence.  It  was,  however,  introduc- 
ed in  evidence  by  counsel  for  Mrs.  Galbraith. 
The  bank  undertook  In  the  trial  and  appel- 
late courts  to  have  the  check  declared  can- 
celed and  of  no  further  force  and  effect, 
but  without  success.  The  opinion  of  this 
court  In  that  case  is  reported  under  the 
style  of  Baber  v.  Galbraith  in  186  S.  W. 
345. 

After  the  termination  of  that  litigation, 
Mr.  Wharton  advised  Baber,  through  his 
New  York  attorney,  to  take  out  ancillary 
administration  proceedings  in  Harris  coun- 
ty and  to  file  suit  on  the  check  against  the 
bank,  and  in  accordance  with  such  advice 
Baber   qualified   under   administration    pro- 
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ceedings  In  said  county,  and  filed  this  suit 
against  the  bank  on  said  check  through  Mr. 
Wharton,  his  attorney. 

When  the  former  Judgment  had  become 
final,  Mrs.  Oalbralth  collected  from  the  clerk 
of  the  trial  court  the  amount  so  awarded 
her,  and  since  the  Institution  of  the  present 
suit  she  has  died  and  her  estate  Is  In- 
solvent 

Mr.  Wharton  testified  on  the  trial  of  this 
case  that  during  the  pendency  of  the  former 
suit  he  frequently  received  letters  from  some 
of  the  devisees  that  they  knew  he  was  rep- 
resenting them  as  attorney  ad  litem  through 
Information  probably  given  them  by  the  ad- 
ministrator, Baber. 

The  special  pleas  of  defendant  were,  In 
substance: 

(1)  The  Injunction  as  reason  for  not  pay- 
ing the  check  when  presented. 

(2)  The  paying  of  the  money  Into  the  regis- 
try of  the  court,  making  of  the  executor  and 
beneficiaries  parties,  citing  them  by  publica- 
tion, appointment  of  C.  R.  Wharton  to  rep- 
resent them,  his  qualifying  and  acting  as 
such,  trial  of  the  case,  Judgment  decreeing 
how  the  money  should  be  paid  (which  was 
done  accordingly)  and  releasing  the  bank 
from  further  liability  In  the  premises,  as: 
(a)  Payment  of  its  obligation  under  the  cash- 
ier's check;  (b)  In  bar  of  any  rights  or 
claims  the  executor  and  beneficiaries  may 
have  had;  and  (c)  res  adjudicate  of  the 
claim  asserted  by  plaintiff. 

(3)  Actual  notice  to  the  executor,  as  well 
as  constructive  notice,  of  the  claim  asserted 
by  Mrs.  Galbraith  to  the  fund  In  said  suit, 
with  full  opportunity  to  defend  against  same 
and  assert  his  rights  in  a  legal  manner,  and 
If  there  was  a  failure  in  that  respect  it  was 
of  his  own  making;  that  to  permit  him  re- 
covery now  under  the  facts  and  circumstanc- 
es appearing  would  work  a  great  injustice 
upon  the  bank,  and  by  reason  thereof  he 
waived  his  right,  and  is  estopped  to  main- 
tain such  claim  in  this  suit. 

(4)  The  then  existing  independent  employ- 
ment of  Mr.  Wharton  by  the  executor  to 
collect  such  check  and  to  take  such  steps 
and  exercise  such  discretion  in  the  premises 
as  his  Judgment  might  dictate;  the  activi- 
ties of  said  Wharton  under  that  employment, 
keeping  the  executor  advised  as  to  the  claims 
made  to  said  fund  and  status  of  the  suit  in 
which  same  was  involved;  his  appointment 
to  represent  the  parties  cited  by  publication 
because  of  such  private  employment;  his 
advising  the  executor  against  appearing  in 
the  suit ;  his  efforts  to  obtain  the  release  of 
said  money  and  to  have  the  bank  make  cer- 
tain pleas,  and  answering  and  setting  up 
such  pleas  under  his  appointment;  his  col- 
lecting and  using  the  amount  awarded  the 
Oalbralth  estate  In  appealing  from  the  trial 
court's  judgment;  all  of  which  was  with  the 
knowledge  and  acquiescence  of  the  executor; 


and,  if  the  executor  failed  through  design  or 
otherwise,  to  properly  qualify  and  legally  as- 
sert his  claim  (a  matter  over  which  defend- 
ant had  no  control),  be  waived  such  right, 
and' is  estopped  to  assert  same,  as  his  success 
in  the  present  suit  would  cause  the  bank  to 
pay  the  amount  twice,  when  it  had  paid  the 
money  into  court  and  had  given  plaintiff 
full  opportunity  and  notice  to  protect  his 
rights. 

(6)  The  collection  by  Mr.  Wharton,  with  the 
knowledge  and  acquiescence  of  plaintiff,  of 
the  $800  awarded  to  the  Oalbralth  estate  by 
decree  of  the  court  and  using  same  for  plain- 
tiffs benefit,  which  plaintiff  approved,  as 
constituting  an  acceptance  under  the  judg- 
ment, rendering  same  binding  upon  him,  and 
estopping  him  now  to  question  same. 

(6)  That  the  fund  represented  by  the  cash- 
ier's check  was  the  property  of  Mrs.  Gal- 
braith, held  in  trust  for  her,  as  being  one- 
half  of  the  purchase  price  for  land  that  was 
equally  owned  by  her  and  her  former  hus- 
band and  sold  by  him,  he  collecting  his  one- 
half  of  such  purchase  price,  and  accordingly 
she  was  entitled  to  the  half  represented  by 
such  check,  and  plaintiff,  as  executor  of  the 
Oalbralth  estate,  had  no  claim  thereto. 

(7)  That  after  the  Judgment  in  the  former 
suit,  Mrs.  Oalbralth  collected  the  fund  so  rep- 
resented by  the  check  and  paid  into  court 
by  the  bank,  leas  the  Items  of  cost,  attorney's 
fees,  and  amount  awarded  the  Galbraith  es- 
tate, hereinbefore  noted;  that  she  is  dead 
and  her  estate  insolvent,  and  the  bank  would 
have  no  protection  against  a  double  payment 
If  plaintiff  recovered,  and  by  reason  of  all 
the  facts  and  circumstances  detailed  the 
plaintiff  is  estopped  to  maintain  his  claim. 

(8)  That  at  the  time  of  the  institution  of 
the  present  suit,  less  than  two  years  had 
elapsed  since  the  rendition  of  judgment  in 
the  former  suit,  with  all  parties  to  the  former 
suit  accessible,  and  plaintiff's  remedy  was  by 
bill  of  review  in  the  former  suit,  which  he 
should  have  pursued,  but  failed  to  do  so,  and 
same  was  pleaded  in  bar  of  plaintiff's  claim 
in  this  suit    And 

(9)  Gross-action  by  defendant  to  have  the 
cashier's  check  declared  canceled  and  of  no 
further  force  and  effect. 

The  trial  in  the  court  below  without  a  jury 
resulted  in  a  judgment  for  the  defendant. 

[1,2]  The  contention  of  appellant,  present- 
ed with  much  force  and  learning  under  his 
first  four  assignments  of  error,  is  that  the 
judgment  in  the  former  suit  affords  no  pro- 
tection to  appellee  against  appellant's  demand 
in  this  suit,  because  he  was  not  properly  be- 
fore the  court  in  the  former  suit,  and  is 
therefore  in  no  way  bound  or  estopped  by  the 
judgment  therein  rendered.  In  support  of 
this  contention  he  invokes  the  well-establish- 
ed general  rules  that  an  administrator  can 
neither  sue  nor  be  sued  outside  of  the  state 
in  which  he  receives  his  appointment  as  the 
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representative  of  his  decedent's  estate,  and 
that  it  Is  essential  to  the  application  of  the 
principle  of  res  ad  judicata,  not  only  that  the 
person  sought  to  be  bound  by  the  former 
judgment  should  have  been  a  party  thereto, 
but  must  have  been  a  party  in  the  same  ca- 
pacity in  which  he  appears  in  the  suit  in 
which  the  former  judgment  is  pleaded  as  a 
bar. 

[3]  It  is  undoubtedly  true  that,  generally 
speaking,  a  judgment  in  a  suit  by  or  against 
a  foreign  executor,  brought  in  a  court  of 
this  state,  would  not  be  binding  upon  the 
estate,  but  it  does  not  follow  from  this  that 
when  a  court  of  this  state,  In  a  suit  between 
parties  who  have  properly  invoked  its  juris- 
diction, acquires  jurisdiction  of  the  fund  in 
controversy  between  the  parties  the  judgment 
of  the  court  disposing  of  the  fund  is  not 
binding  upon  all  persons,  interested  in  or 
claiming  the  fund,  who  are  given  proper 
notice  of  the  suit  and  have  full  opportunity 
to  appear  and  assert  their  claims. 

The  agreed  facts  in  this  case  show,  not 
only  that  appellant  was  given  legal  notice 
of  the  claim  of  Mrs.  Galbralth  to  tbe  fund, 
and  of  the  constraint  which  impelled  appel- 
lee to  place  the  fund  in  the  custody  of  the 
court,  but  that  he  had  full  and  actual 
knowledge  of  all  the  facts,  and  full  and 
ample  opportunity  to  take  the  steps  neces- 
sary to  assert  in  said  suit  any  right  which 
the  estate  he  represented  had  In  the  fund  In 
controversy.  Upon  the  agreed  facts  in  this 
case  the  fund  in  question  belonged  to  Mrs. 
Galbralth,  and  she  was  entitled  to  sue  for  and 
recover  It  -from  the  bank"  This  was  decided 
by  this  court  on  the  appeal  from  the  judg- 
.  ment  in  the  former  suit  in  a  very  able  and 
learned  opinion  by  former  Justice  McMeans. 
A  writ  of  error  from  that  decision  was  refus- 
ed by  the  Supreme  Court,  and  the  question 
of  Mrs.  Galbraith's  right  to  sue  the  bank  and 
recover  the  fund  Is  concluded  by  that  deci- 
sion. 

[4]  It  may  be,  as  contended  by  appellant, 
that  her  right  to  recover  the  fund  could 
have  been  defeated  by  a  plea  of  limitation, 
and  that  such  plea  could  have  been  made  by 
the  bank,  but  we  cannot  agree  to  the  proposi- 
tion that  tbe  bank  was  under  the  obligation 
to  the  appellant  or  the  Galbralth  estate  to 
make  such  plea.  He  was  represented  by  an 
attorney  selected  by  him,  was  fully  informed 
of  all  of  the  facts  in  regard  to  the  suit,  and 
had  ample  opportunity  to  qualify  as  executor 
in  this  state  and  defend  the  suit  In  his  repre- 
sentative capacity.  Knowing  all  these  facts, 
he,  upon  the  advice  of  his  attorney,  failed  to 
take  the  step  necessary  to  assert  the  claims 
of  his  estate  to  the  fund,  and  how  seeks  to 
hold  the  bank  responsible  for  his  derelic- 
tion. We  tnow  of  no  rule  of  law  nor  prin- 
ciple of  equity  which  required  the  bank  that 
held  the  fund,  which,  as  before  stated,  was 
subject  in  Its  hands  to  Mrs.  Galbraith's  claim, 


to  assume  the  burden  of  asserting  claims 
for  the  Galbralth  estate  which  by  its  ad- 
ministrator it  refused  to  assert  for  itself. 

Chief  Justice  Cooley  rendered  the  opinion 
in  Bank  v.  Burrows,  34  Mich.  153,  a  case 
quite  similar  In  the  main  points  to  the  pres- 
ent one.  A  party,  having  made  an  assign- 
ment supposedly  of  all  his  property  to  a 
trustee  for  his  creditors,  deposited  a  large  sum 
in  the  bank  in  his  wife's  name.  The  trustee 
sued  the  bank  for  the  fund  upon  the  ground 
it  was  in  reality  the  husband's  and  passed 
to  him  as  trustee.  The  wife  was  in  a  dis- 
tant state.  The  bank  merely  advised. her  by 
letter  of  tbe  suit  She  employed  an  attorney 
In  the  city  where  the  bank  was  situated, 
and  also  had  an  agent  there  to  look  after 
the  matter  for  her.  She  was  not  made  a 
party  to  the  suit,  and  upoq§trial  of  the  case 
judgment  was  rendered  against  the  bank 
and  promptly  paid  by  it  She  then  sned  the 
bank  for  the  fund,  but  the  court  held  against 
her. 

Michie  on  Banks  and  Banking,  vol.  2,  g  1315, 
sums  up  the  points  in  Judge  Cooley's  opinion, 
and  announces  them  as  the  correct  rules  of 
law  in  that  regard,  as  follows:  . 

"A  bank  sued  by  an  adverse  claimant  oi 
money  deposited  with  it  is  under  no  obligation, 
after  having  given  the  depositor  timely  notice 
of  the  proceedings  and  of  the  facts  on  which 
they  are  based,  to  make  a  strenuous  and  per- 
sistent defense,  or  to  resort  to  any  measures  to 
prevent  the  cause  being  brought  to  trial  ac- 
cording to  the  regular  course  of  the  court 
The  implied  obligation  of  a  bank  to  its  depositor 
to  protect  the  interest  of  the  latter  does  not 
go  beyond  the  requirement  of  good  faith  in 
refusing  to  surrender  the  moneys  confided  to 
its  custody,  except  upon  a  lawful  demand  law- 
fully established.  Where  the  depositor  and  her 
attorney  had  ample  notice  of  the  suit  against 
the  bank  to  recover  the  deposit  and  her  agent 
was  present  at  the  trial,  failure  of  the  bank 
to  notify  such  depositor's  attorney  of  the  time 
of  the  trial,  such  notice  not  having  been  re- 
quested, is  no  breach'  of  duty  or  evidence  of 
negligence  on  the  part  of  the  bank.  An  omis- 
sion to  apply  for  "a  continuance  until  such  time 
as  the  depositor  can  appear  and  take  part  in 
the  trial  is,  under  the  circumstances  set  out 
above,  not  negligence  on  tbe  part  of  the  bank. 
Nor  is  it  the  duty  of  the  bank  to  move  for  a 
new  trial  upon  facts  communicated  to  it  after 
the  verdict;  the  burden  of  defense  being  upon 
the  depositor." 

[5]  It  is  well  settled  that  an  executor  or 
administrator  may,  by  his  acts  or  omissions, 
raise  an  estoppel  against  his  estate.  Thomas 
v.  Brooks,  6  Tex.  371 ;  Vivion  v.  Nicholson, 
54  Tex.  Civ.  App.  43,  116  S.  W.  386. 

[6]  We  cannot  agree  with  appellant  In  his 
further  contention  that  the  bank  did  not  have 
the  right,  after  it  had  been  enjoined  from 
paying  the  check  to  appellant,  to  place  the 
money  in  the  custody  of  the  court,  and  notify 
appellant  to  appear  and  assert  his  claim  to 
the  fund,  and  thus  relieve  itself  of  further 
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liability  to  appellant  In  event  the  court 
should  find  that  the  fund  belonged  to  Mrs. 
Galbralth.  We  do  not  think  that  the  general 
rule  that  a  debtor  cannot  sustain  a  bill  to 
interplead  his  creditor  and  an  outsider,  who 
has  no  other  claim  than  an  equity  against 
the  creditor,  can  be  applied  to  the  facts  of 
this  case.  Under  the  rules  of  equity  juris- 
diction as  laid  down  in  the  earlier  decisions 
there  were  four  prerequisites  to  the  equitable 
remedy  of  interpleader:  (1)  The  same  thing, 
debt,  or  duty,  must  be  claimed  by  both  par- 
ties who  are  asked  to  be  made  to  interplead ; 
(2)  their  adverse  claims  must  be  dependent  or 
derived  from  a  common  source ;  (3)  the  party 
asking  the  remedy  must  have  no  interest  in 
the  subject-matter  of  the  suit ;  and  (4)  such 
party'  must  have  Incurred  no  Independent 
liability  to  either  of  the  claimants. 

In  the  later  cases  the  necessity  for  the 
existence  of  the  second  prerequisite  above 
stated  is  questioned,  and  the  rule  has  been 
frequently  relaxed  both  In  England  and  this 
country. 

Mr.  Pomeroy,  in  a  note  to  section  1824  of 
his  fourth  volume  on  Equity  Jurisprudence, 
in  speaking  of  the  fact  that  the  remedy  is 
limited  to  those  cases  where  there  is  privity 
of  title  between  the  claimants,  says: 

"It  is  a  manifest  imperfection  of  the  equity 
jurisdiction  that  it  should  be  so  limited.  A 
person  may  be,  and  is,  exposed  to  danger,  vexa- 
tion, and  loss  of  conflicting  independent  claims 
to  the  same  thing,  as  well  as  from  claims  which 
are  dependent;  and  there  is  certainly  nothing 
in  the  nature  of  the  remedy  which  need  pre- 
vent it  from  being  extended  to  both  classes  of 
demands." 

If  It  were  necessary  for  us  to  decide  the 
question,  we  would  be  inclined  to  the  views 
expressed  by  Mr.  Pomeroy,  and  hold  that  the 
remedy  was  available  as  well  when  the  con- 
flicting claims  were  independent  as  when 
there  was  privity  of  title.  We  do  not  think 
the  claims  of  Mrs.  Galbralth  and  the  Gal- 
braith  estate  are  so  independent  of  each 
other  as  to  defeat  the  bank's  right  of  Inter- 
pleader under  the  rule  which  requires  that 
such  claims  must  be  dependent  or  derived 
from  common  source.  The  cashier's  check 
which  was  issued  by  the  bank,  and  upon 
which  appellant's  claim  is  founded,  in  no 
way  affected  Mrs.  Galbralth's  Interest  or 
right  In  the  fund  which  had  been  paid  into 
the  bank  by  the  purchasers  of  her  land,  and 
by  the  Issuance  and  delivery  of  the  check 
the  bank  did  not  become  bound  to  James  E. 
Galbralth  or  his  estate  to  pay  the  fund  to 
him  if  it  in  fact  belonged  to  Mrs.  Galbralth. 
As  between  Galbralth  and  the  bank  (the  ques- 
tion of  Innocent  purchaser  of  a  negotiable  in- 
strument Is  not  in  the  case)  the  check  was 
not  an  Independent  obligation  to  pay  abso- 
lutely and  at  all  events.   As  held  in  our  opin- 


ion in  the  former  suit,  Mrs.  Galbralth  could 
trace  and  recover  the  fund  wherever  found, 
and  the  bank  was  bound  to  pay  it  to  her, 
notwithstanding  it  had  Issued  its  check  there- 
for to  her  husband.  If  the  bank  after  notice 
of  Mrs.  Galbralth's  claim  could  not  pay  the 
check  to  the  executor  of  James  El  Galbralth 
without  making  itself  liable  to  her,  it  would 
be  Indeed  a  harsh  rule  which  would  deny  it 
the  right  to  the  remedy  of  interpleader.  Mc- 
Ginn v.  Bank,  178  Mo.  App.  847,  166  S.  W. 
846. 

Our  conclusion  is  that  the  rights  or  titles 
of  the  two  claimants  of  the  money  or  fund 
in  controversy  were  not  so  distinct  and  in- 
dependent of  each  other  as  to  prevent  the 
bank  from  invoking  the  remedy,  of  inter- 
pleader. 

What  we  have  said  is  conclusive  of  ap- 
pellant's right  to  a  reversal  of  the  judgment. 
It  follows  that  the  judgment  should  be  af- 
firmed ;  and  It  has  been  so  ordered. 

Affirmed.  ' 


STEELE  v.  STEELE.    (No.  2170.) 

(Court  of  Civil  AppealB  of  Texas.    Texarkana. 

Nov.  26,  1819.     Rehearing  Denied 

Dec.  4,  1919.) 

1.  DlVOBCE  oJ=»144— SPECIAL  ISSUES  SHOULD 
DISTINCTLY  STATE  ISSUE  AND  SHOULD  NOT 
BEJXB  JUBY  TO  PLEADINGS. 

In  a  divorce  suit,  submitted  on  special  is- 
sues to  the  jury,  such  issues  under  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  arts.  1984a,  1986,' 
should  distinctly  and  specifically  state  the  ques- 
tions made  by  the  pleadings  and  evidence,  and 
should  not  refer  the  jury  to  the  pleadings  for  a 
narration  of  the  facts. 

2.  Divorce  <8=>144—  SujrnoiENOT  or  special 
issue. 

In  an  action  for  divorce,  submitted  on  spe- 
cial issues,  a  question  as  to  the  custody  of  a 
child,  which  was  involved,  is  objectionable, 
where  it  was  a  mere  legal  conclusion,  and  'did 
not  furnish  any  proper  rule  or  standard  to  de- 
termine the  proper  person  to  have  custody  of 
the  child. 

Appeal  from  District  Court,  Bowie  County ; 
H.  P.  O'Neal,  Judge. 

Suit  by  Fannie  Steele  against  Richard  Roy 
Steele  for  divorce,  In  which  defendant  filed 
cross-bill.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  remanded. 

Mahaffey,  Keeney  &  Dalby,  of  Texarkana, 
for  appellant. 

Wheeler  &  Robison,  of  Texarkana,  for  ap- 
pellee. 

LEVY,  J.  The  appellee  sued  appellant, 
her  husband,  for  divorce,  and  asked  for  the 
custody  of  their  minor  child.    The  amended 
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original  petition  of  the  plaintiff  alleged,  as 
grounds  for  the  divorce,  a  course  of  unkind 
and  harsh  treatment  and  personal  violence 
towards  her  by  the  defendant  The  defend- 
ant entered  denial,  and  by  cross-bill  sought 
a  divorce  on  the  ground  of  adultery,  and 
asked  for  the  custody  of  the  child.  The  case 
was  submitted  to  the.  jury  on  three  special 
Issues,  and  on  the  findings  judgment  was  en- 
tered In  favor  of  appellee. 

[1]  Error  Is  predicated  upon  the  manner 
in  which  these  issues  were  submitted  to  the 
jury.  It  is  believed  that  the  appellant's  con- 
tention in  this  respect  should  be  sustained. 
Questions  1  and  2  are  not  definite  and  spe- 
cific, and  merely  refer  the  jury  to  the  plead- 
ings for  a  narration  of  the  facts  therein  con- 
tained. The  court  should  distinctly  and  spe- 
cifically frame  the  questions  made  by  the 
pleadings  and  evidence,  and  not  leave  too 
much  to  the  discretion  of  the  jury.  Articles 
1984a,  1985,  Vernon's  Sayles'  Civ.  Stat 

[2]  And  the  third  Question,  which  Is  chiefly 
the  harmful  error,  is  objectionable  on  the 
ground  that  It  is  merely  a  legal  conclusion, 
and  does  not  furnish  any  rule  or  standard 
to  determine  the  proper  person  to  have  the 
custody  of  the  child. 

The  judgment  la  reversed,  and  the  cause 
remanded  for  another  trial. 


HESS  ▼.  DENMAN  LUMBER  CO. 
(No.  2157.) 

(Court  of  CivO  Appeals  of  Texas.    Texarkana. 

Feb.  2,  1920.     Rehearing  Denied 

Feb.  12, 1920,) 

1.  Negligence  <8=»6— Breach  or  duty  impos- 
ed BY  LAW  ACTIONABLE. 

One  who  negligently  breaches  a  duty  im- 
posed upon  him  by  a  valid  law  is  liable  to  a 
person  injured  By  such  breach  for  the  pecuniary 
consequences  suffered  thereby. 

2.  CfcWSTTTUTIONAL  LAW  «J=»276— MECHANICS* 

Liens  «S=»312—  Statute  requibing  owner 

TO  CONTRACT  WITH  BUILDER  TO  GIVE  A  BOND 
VOID  BEING  INTERFERENCE  WITH  LIBERTY  OF 
CONTRACT. 

Rev.  St  1911,  art  6623,  as  amended  by 
Acts  1916,  c  143  (Vernon's  Ann.  Otv.  St.  Supp. 
1918,  art  5623),  requiring  owner  to  contract 
with  the  builder  to  give  a  bond  conditioned  as 
required  by  article  5623a,  as  added  by  Acts 
1915,  c.  143  (Vernon's  Ann.  Civ.  St.  Supp.  1918, 
art  5623a),  held  void,  being  an  interference  with 
the  law  of  liberty  of  contract 

3.  Mechanics'  liens  ®=>118,  149(1)— Ma- 
terialman WHO  HAS  NOT  FILED  ITEMIZED 
CLAIM  NOR  GIVEN  NOTICE  CANNOT  RECOVER 
FROM  OWNER. 

Materialman  who  has  furnished  material  to 
contractor,  and  between  whom  and  owner  there 
is  no  relation  of  creditor  and  debtor,  and  who 
did  not  give  owner  written  notices  of  the  items 


of  material  furnished  to  contractor  and  how 
much  there  was  due  and  unpaid  on  bill  of  ma- 
terial, and  who  did  not  file  itemised  account  of 
claim  in  office  of  county  clerk,  as  required  by 
Rev.  St  1911,  arts.,  5623  and  5632,  cannot  re- 
cover balance  due  on  such  material  from  owner, 
who  has  paid  contractor  all  that  was  due  him 
after  waiting  a  reasonable  time  after  completion 
of  the  building,  and  who  had  no  notice  of  ma- 
terialman's claim;  owner  being  under  no  legal 
relation  to  the  materialman  selling  the  contrac- 
tor so  as  to  render  him  personally  liable  for 
contractor's  debt 

4.  Mechanics'  liens  «=»3  —  Materialman's 
lien  law  justified.  > 

The  materialman's  lien  law  is  justified  upon 
the  ground  that  the  material  for  which  the  lien 
is  sought  has  been  converted  into  a  part  of  the 
realty  and  has  increased  the  value  of  the  realty 
by  becoming  a  part  thereof. 

5.  Mechanics'  liens  «=»312— Law  requir- 
ing OWNER  TO  MAES  COMPULSORY  CONTRACT 
WITH  CONTRACTOR  FOR  BOND  NOT  WITHIN 
POLICE  POWER. 

The  economic  advantage  of  the  owner,  if 
any,  of  having  the  lien  satisfied  by  the  bond 
would  not  justify  the  exercise  of  the  police  pow- 
er requiring  him  to  make  a  compulsory  eon- 
tract  with  the  contractor  to  give  a  bond. 

Appeal  from  Camp  County  Court;  C.  E. 
Bryson,  Judge. 

Suit  by  the  Denman  Lumber  Company 
against  Aubrey  Hess.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and 
rendered  for  defendant. 

The  appellant  was  the  owner  of  a  lot  in 
Pittsburg,  Tex.,  upon  which  he  desired  to 
build  a  two-Btory  frame  residence  to  be  occu- 
pied as  a  homestead  by  himself  and  his  fam- 
ily. On  April  26, 1917,  appellant  and  his  wife 
entered  into  a  written  contract  with  J.  A 
Knight  by  the  terms  of  which  J.  A.  Knight 
contracted  and  agreed  to  build  the  residence 
and  to  furnish  all  the  lumber  and  material 
required  for  that  purpose;  the  appellant  to 
pay  J.  A.  Knight  $4,500,  as  follows,  $1,000 
cash  upon  the  completion  of  the  building,  and 
a  promissory  note  for  $3,500  payable  in  five 
annual  installments  of  $700  each  on  April 
20th  of  each  year,  and  to  secure  the  payment 
of  the  note  a  mechanic's  and  materialman's 
lien  was  to  be  given  on  the  lot  and  improve- 
ments. The  terms  of  the  contract  were  fully 
complied  with  by  the  appellant  and  his  wife, 
and  J.  A  Knight  duly  registered  his  lien  In 
the  county  clerk's  office.  J.  A.  Knight  made 
an  assignment  of  the  contract  and  transfer- 
red the  note  to  Frank  Davis  on  April  26, 1917. 
In  the  terms  of  the  assignment  of  the  con- 
tract Frank  Davis  was  to  pay  J.  A.  Knight 
the  $3,500  called  for  in  the  note  as  follows: 

"Eighty  per  cent  of  the  value  of  the  work 
done  and  material  furnished  as  arrived  at  at 
intervals  as  he  may  deem  it  safe  to  do  so,  such 

payment  to  be  made  upon  the  estimates  approved 
by  the  architect  and  G.  A.  Hess,  the  owner" 
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— and  the  entire  amount  to  be  due  upon  the '  filing  of  this  suit  did  plaintiff  ever  eo  notify 


completion  and  acceptance  of  the  building  by 
the  owner.  This  transfer  was  duly  acknowl- 
edged and  placed  of  record  In  the  county 
clerk's  office.  The  appellee  sold  and  deliver- 
ed to  J.  A.  Knight  lumber  and  other  building 
materials  which  were  used  by  J.  A.  Knight  in 
construction  of  the  building  to  the  amount  of 
$2,205.92,  and  of  this  amount  J.  A.  Knight 
failed  to  pay  the  appellant  the  sum  of  1806.92. 
The  appellee  brought  the  suit  against  the 
appellant  for  the  $306.82  in  the  nature  of  an 
action  for  damages  for  a  tort  In  negligently 
falling— 

"to  reduce  the  contract  made  between  him  and 
the  said  J.  A.  Knight  for  the  erection  of  said 
building  to  writing  and  to  file  it  in  the  office  of 
the  county  clerk  of  Camp  county,  and  bis  fur- 
ther failure  and  refusal  to  require  of  the  said 
J.  A.  Knight  a  written  bond  with  good  and 
ample  sureties  in  a  sum  at  least  equal  to  a 
three-fourths  of  the  contract  price  of  the  build- 
ing, payable  and  conditioned  for  the  faithful 
performance  of  his  contract  and  guaranteeing 
the  payment  of  the  value  thereof  to  all  persons, 
firms,  and  corporations  who  furnish  any  ma- 
terials used  in  said  building  to  the  said  contrac- 
tor." 

It  was  further  alleged  that  J.  A.  Knight, 
though  requested,  had  failed  to  pay  the 
amount  due,  and  that  J.  A.  Knight  was  In- 
solvent. The  defendant  answered  by  de- 
murrer, denial,  and  specially  that  he  had  no 
notice  that  J.  A.  Knight  was  indebted  to  the 
plaintiff  and  that  the  plaintiff  never  fixed  a 
lien  as  authorized  to  do.  There  was  a  trial 
before  the  court  without  a  jury,  and  a  Judg- 
ment for  the  plaintiff.  The  court  filed  con- 
clusions of  fact  and  of  law.  The  court's  find- 
ings are  that  no  bond  was  executed  and  de- 
livered to  O.  A.  HeSB  and  wife  by  J.  A. 
Knight  for  the  faithful  performance  of  the 
contract  according  to  its  terms  as  required  by 
law ;  that  J.  A.  Knight  is  insolvent;  that  the 
plaintiff  did  not  attempt  to  comply  with  ar- 
ticles 56*23  and  6632  of  the  Revised  Statutes 
by  giving  to  6.  A.  Hess  written  notices  of  the 
Items  of  building  material  furnished  to  the 
said  Knight  and  how  much  there  was  due 
and  unpaid  on  the  bill  of  material  furnished 
to  the  said  Knight,  and  did  not  within  90 
days  after  the  indebtedness  accrued  file  in 
the  office  of  the  county  clerk  of  Camp  county 
an  itemized  account  of  the  claim ;  and — 

"9.  That  upon  the  completion  of  said  house 
by  the  said  Knight  the  said  G.  A.  Hess  accepted 
the  same  and  paid  to  him  the  balance  of  the 
sum  of  $1,000  cash  consideration  then  owing  to 
the  said  Knight  under  the  terms  of  said  con- 
tract. That  at  the  time  of  the  said  final  pay- 
ment by  the  said  Hess  to  the  said  Knight  the 
said  Hess  had  never  received  any  notice  from 
plaintiff  of  the  amount  of  any  indebtedness 
owing  by  the  said  Knight  to  the  plaintiff  for 
material  furnished,  nor  that  the  plaintiff  was 
looking  to  the  said  Hess  for  the  payment  of 
any  sum  so  owing  by  the  said  Knight  to  the 
plaintiff;    and  at  no  time  thereafter  up  to  the    said  bond, 


the  said  G.  A.  Hess  or  make  any  demand  upon 
him  for  the  payment  of  any  balance  owing  by 
the  said  Knight  to  plaintiff  for  material  furnish- 
ed for  the  construction  of  said  building.  That 
more  than  90  days  had  elapsed  after  the  accept- 
ance of  the  said  building  by  the  said  G.  A.  Hess 
and  this  final  settlement  with  the  said  Knight 
for  the  construction  of  same  before  this  suit  was 
filed.  That  the  said  G.  A.  Hess  fnlly  complied 
with  the  terms  of  said  contract  by  executing 
and  delivering  to  the  said  Knight  said  note  for 
$3,500  and  by  paying  to  him  the  $1,000  in  cash 
mentioned  as  a  part  of  the  consideration  for  the 
construction  of  the  building,  and  that  the  said 
G.  A.  Hess  does  not  now  and  did  not  at  the  time 
of  filing  this  suit  owe  the  said  Knight  anything 
or  any  sum  for  the  construction  of  the  build- 
ing." 

The  court  concluded  that  the  defendant, 
G.  A.  Hess,  was  guilty  of  negligence  in  fall- 
ing to  require  the  contractor,  Knight,  to  make 
and  execute  a  bond,  'and  enter  personal 
judgment  against  G.  A.  Hess  for  the  amount 
sued  for  by  the  appellee. 

Bass  &  Engledow,  of  Pittsburg,  for  appel- 
lant 
J.  M.  Burford,  of  Mt  Pleasant,  for  appellee 

LEVY,  J.  (after  stating  the  facts  as  above). 
The  lumber  company  undertakes  to  hold  the 
owner  of  the  building  personally  liable  for 
the  unpaid  balance  of  the  account  for  materi- 
al furnished  to  the  contractor.  The  suit  Is 
based  upon  the  alleged  neglect  to  take  a  bond 
of  the  contractor  as  required  by  Acts  1915, 
p.  223.  As  applicable  here,  article  6623  of 
the  act  reads: 

Any  "owner  •  •  •  shall  cause  to  be  exe- 
cuted a  written  contract  for  such  erection,  repair 
or  improvement  and  cause  the  same  to  be  filed 
with  the  county  clerk  of  the  county  where  the 
property  is  situated,  and  shall  also  cause  to  be 
executed  and  filed  with  the  said  county  clerk 
before  the  work  is  begun,  a  good  and  sufficient 
bond  by  said  contractor,  conditioned  as  herein- 
after provided;  and  when  said  bond  and  con- 
tract shall  be  so  executed  and  filed  the  said 
owner,  railroad  company,  its  agent  or  receiver, 
shall  in  no  case  be  compelled  to  pay  a  greater 
sum  for  or  on  account  of  labor  performed,  or 
material,  machinery,  fixtures  or  tools  furnished, 
than  the  price  or  sum  stipulated  in  the  original 
contract  between  such  owner  and  contractor." 


further   provided  by  article  5623a 


It  U 
that— 

The  bond  that  the  owner  of  the  building  "shall 
take  from  every  contractor"  shall  be  condition- 
ed for  "the  true  and  faithful  performance  of 
the  contract,  and  the  payment  of  all  subcon- 
tractors, workmen,  laborers,  mechanics  and  fur- 
nishers of  material  by  the  undertaker,  contrac- 
tor, master  mechanic  or  engineer.  The  said 
bond  to  be  made  in  favor  of  the  owner,  subcon- 
tractors, workmen,  laborers,  mechanics  and  fur- 
nishers of  material  as  their  interest  may  appear, 
all  of  whom  shall  have  the  right  to  sue  upon 
*    *    and  it  shall  guarantee  the 
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payment  of  nidi  daims,  regardless  of  whether 
or  not  they  are  secured  by  any  lien." 

[1]  This  law  is  by  Its  express  terms  cumu- 
lative of  the  law  authorizing  any  person  fur- 
nishing material  or  doing  labor  on  any  house 
or  building  to  secure  and  fix  a  lien  on  the 
house  within  90  days,  as  the  statute  provides. 
As  a  rule,  where  a  valid  law  imposes  the  duty 
on  a  person,  where  there  has  been  a  neg- 
ligent breach  of  that  duty  pecuniary  conse- 
quences are  recoverable  by  law  by  the  party 
Injured  for  a  breach  or  failure  to  perform 
that  duty.  And  the  pertinent  question  arises 
of  whether  or  not  the  owner  of  the  building 
can  be  held  liable  in  tort,  as  pleaded,  for  the 
failure  to  procure  a  bond  from  the  contrac- 
tor for  payment  of  the  contractor's  obligation 
to  materialmen.  It  cannot  be  said  that  the 
act  In  question  undertakes  to  regulate  the  oc- 
cupation of  a  contractor  by  requiring  him  to 
give  a  bond  before  he  can  lawfully  pursue 
the  business.  Nor  does  the  act  forbid  any 
person  from  contracting  with  the  contractor 
that  has  not  given  a  bond.  If  it  had  been 
so,  probably  the  Legislature  would  be  within 
Its  authority  In  enacting  the  law  under  police 
powers. 

[2]  But  the  law  requires  the  owner  to  con- 
tract with  the  contractor  to  give  a  bond.  It 
Is  compulsory  contract  purely.  We  think 
that  it  Is  beyond  the  power  of  the  Legislature 
to  require  an  owner  to  contract  with  the  con- 
tractor to  give  a  bond,  as  done  In  this  very 
act,  because  it  is  Interference  with  the  law 
of  the  liberty  of  contract.  If  the  owner  does 
contract  to  have  the  contractor  give  a  bond, 
he  is  at  liberty  to  do  so  as  a  subject-matter 
of  contract;  but  if  the  owner  does  not  so  con- 
tract, a  personal  judgment  cannot  be  render- 
ed against  him  for  not  requiring  the  bond  of 
the  contractor. 


[3]  The  material  here  was  sold  to  the  con- 
tractor in  the  ordinary  course  of  trade,  and 
the  relation  of  creditor  and  debtor  did  not 
exist  between  the  materialman  and  the  own- 
er. The  owner  of  the  building  paid  the  con- 
tractor all  that  was  due  him  after  waiting  a 
reasonable  time  after  the  completion  of  the 
building,  and  he  had  no  notice  of  the  claim 
of  the  materialman.  Why  should  the  owner 
be  required  to  pay  twice  for  the  material? 
The  materialman  had  the  legal  right  under 
the  same  law  to  fix  a  lien  for  his  claim,  and 
he  neglected  to  do  so.  He  was  not  by  the 
law  deprived  of  any  remedy  to  enforce  pay* 
ment  for  the  money  due  him  for  material 
furnished  the  contractor. 

[4,  i]  The  lieu  law  is  Justified  upon  the 
ground  that  the  material  for  which  the  Hen 
is  sought  has  been  converted  into  a  "part  of 
the  realty  and  has  increased  the  value  of 
the  realty  by  becoming  a  part  thereof;  but 
the  feature  of  the  act  requiring  a  compulsory 
contract  on  the  part  of  the  owner  and  con- 
tractor to  give  a  bond  Is  quite  a  different 
thing.  The  owner  of  the  building  is  under 
no  legal  relation  to  the  materialman  selling 
to  the  contractor  so  as  to  render  him  person- 
ally liable  for  the  debt  of  the  contractor. 
And  the  economic  advantage  to  the  owner,  If 
any,  of  having  the  lien  satisfied  by  the  bond 
would  not  Justify  the  exercise  of  the  police 
power  requiring  him  to  make  a  compulsory 
contract  with  the  contractor.  The  cases  cited 
by  the  appellee  do  not,  we  think,  control  the 
case,  and  we  do  not  follow  them.  This  case 
we  Intend  to  be  expressly  limited  to  that 
part  of  the  act  in  question  applying  to  Indi- 
viduals, and  not  corporations  and  municipali- 
ties. 

The  judgment  Is  reversed,  and  judgment  la 
here  rendered  in  favor  of  the  appellant 
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ADKISSON  ▼.  STATE.    (No.  140.) 

(Supreme  Court  of  Arkansas.     Jan.  26,  1920. 
Rehearing  Denied  Feb.  23,  1020.) 

1.  Homicide  «=»1T2  —  Evidence  or  draft 

EVASION  ADMISSIBLE  WHERE  PAST  OF  OIBCUM- 
BTANCE8   OF  KILLING. 

Admission  of  evidence  tending  to  show  de- 
fendant and  members  of  his  family  indicted  with 
him  were  disloyal,  and  he  a  draft  evader,  may 
not  be  complained  of;  this  arising  in  showing 
the  circumstances  that  deceased  was  a  member 
of  a  posse  attempting  at  the  time  to  arrest  de- 
fendant and  his  brother-in-law  for  draft  eva- 
sion, and  that  the  family  had  conspired  to  aid 
them  to  the  extent  of  resisting  arrest  by  use  of 
force. 

2.  Criktkal  law  «=>596(1)~- Right  to.  con- 
tinuance NOT  PRECLUDED  BT  ABSENT  WIT- 
NESS'   TESTIMONY    BEING    CUMULATIVE. 

Defendant's  right  to  continuance  is  not  de- 
feated by  the  fact  that  the  testimony  of.  the 
absent  witness  would  be  only  cumulative;  the 
other  witnesses  being  highly  interested,  and 
some  of  them  charged  with  participation  in  the 
crime. 

S.  Criminal  law  «=»594(3)— Showing  that 

WITNESS  COULD  BE  PROCURED  NECESSARY  FOR 
CONTINUANCE. 

Refusal  of  continuance  for  absence  of  wit- 
ness was  not  error ;  no  showing  being  made  that 
his  attendance  could  later  be  secured. 

4.  Homicide  ©=»170  —  Evidence  to  show 
ability  to  recognize  accused  admissible. 

Witness  who  testified  that  defendant  was 
one  of  the  parties  who  fired  could,  as  showing 
ability  to  recognise  him,  state  that  he  had  ex- 
amined him  for  military  duty. 

5.  Criminal  law  «=>1090(18)  —  Statements 
of  prosecuting  attorney  must  be  shown 
by  bill  of  exceptions. 

Objections  to  statements  of  the  prosecuting 
attorney  in  argument  are  not  before  the  review- 
ing court;  there  being  nothing  in  the  bill  of 
exceptions  showing  what  the  statements  were, 
but  the  only  reference  thereto  being  in  the  mo- 
tion for  new  trial. 

6.  Criminal  law  «»844(1)— Objection  that 
instruction  was  predicated  on  fact  un- 
supported by  evidence  must  be  specific. 

Objection  to  an  instruction  as  to  the  law 
if  the  posse  was  endeavoring  to  arrest  defend- 
ant or  T.,  that  there  was  no  testimony  that  it 
was  endeavoring  to  arrest  T.,  should  have  been 
raised  by  specific  rather  than  general  objection. 

7.  Criminal  law  «=»823(10)— Refusal  of  in- 
struction NOT  PREJUDICIAL  IN  VIEW  OF  IN- 
STRUCTIONS GIVEN. 

In  view  of  instructions  given  to  try  the  case 
on  the  evidence  introduced,  and  that  the  bur- 
den was  on  the  state  to  prove,  by  competent 
evidence,  beyond  a  reasonable  doubt,  that  de- 
fendant was  guilty,  it  was  not  prejudicial  to  re- 
fuse instruction  that  the  jury  are  bound  by  the 
law  as  given  in  the  instructions,  but  that  they 
are  the  judges  of  the  evidence,  but  cannot  con- 
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sider  anything  not  submitted  by  the  court,  as 
outside  influence,  prejudice,  passion,  or  rumors. 

8.  Criminal  law  <8=>759(5)  —  Instruction 
properly  refused  as  on  weight  of  evi- 
DENCE. 

Instruction  that  if  defendant  became  a  fu- 
gitive after  the  event  this  may  be  considered  as 
tending  to  show  guilt,  unless  explained,  and 
that  his  being  afraid  of  a  mob  would  be  an  ex- 
planation, and  that  if  he  volunteered  to  officers 
this  would  be  a  circumstance  in  his  favor,  held 
properly  refused,  as  on  weight  of  evidence. 

9.  Jury  @=»100— Not  incompetent  fob  opin- 
ion ON  RUMOR. 

Though  jurors  had  heard  and  talked  about 
the  killing  and  formed  some  kind  of  an  opinion, 
yet  they  not  having  talked  with  witnesses,  but 
their  opinions  being  based  on  rumor,  and  they 
not  having  known  defendant  nor  entertained 
any  bias  or  prejudice  against  him,  they  were 
not  incompetent 


Appeal  from  Circuit  Court,  Cleburne  Coun- 
ty; J.  M.  Shlnn,  Jndge. 

Bliss  Adkisson  was  convicted  of  murder, 
and  appeals.    Affirmed. 

Bratton  it,  Bratton,  of  little  Rock,  for  ap- 
pellant. 

Jno.  D.  Arbuckle,  Atty.  Geo..,  and  Robert 
O.  Knox,  Asst.  Atty.  Gen.,  for  the  State. 

SMITH,  J.  Appellant  has  assigned  and 
discussed  a  number  of  errors,  said  to  be  prej- 
udicial, occurring  at  the  trial,  from  which 
this  appeal  is  prosecuted,  and  which  result- 
ed in  a  sentence  of  18  years  in  the  peniten- 
tiary upon  a  conviction  for  murder  in  the 
second  degree. 

[1]  The  first  of  these  assignments  is  that 
the  trial  occurred  In  an  atmosphere  of  prej- 
udice occasioned  by  the  admission  of  testi- 
mony tending  to  show  that  appellant  and 
members  of  his  family  who  were  Indicted 
with,  him  were  disloyal  and  that  appellant 
was  himself  on  evader  of  the  draft.  The 
testimony  complained  of  was  elicited,  how- 
ever, by  witnesses  who  detailed  the  circum- 
stances of  the  killing;  it  being  shown  that 
Porter  Hazelwood,  for  whose  murder  appel- 
lant was  convicted,  was  a  member  of  a  sher- 
iff's posse  which  was  attempting  at  the  time 
to  arrest  appellant,  pursuant  to  the  direc- 
tions of  the  military  authorities,  as  an  evader 
of  the  draft.  The  theory  of  the  prosecution 
was  that  appellant  and  the  members  of  his 
family,  together  with  Leo  Martin,  his  broth- 
er-in-law, had  conspired  together  for  the  pur- 
pose of  enabling  appellant  and  Martin  to 
evade  the  draft;  that  appellant  and  Martin 
had  received  orders  to  report  for  military 
duty  and  had  failed  and  refused  so  to  do,  and 
were  In  hiding  at  the  time ;  and  that  a  part 
of  the  conspiracy  was  to  resist  with  force, 
if  necessary,  any  attempt  to  locate  and  ar- 
rest them.    As  tending  to  show  this  conspln- 


<8=>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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acy  testimony  was  admitted  to  the  effect  that 
large  quantities  of  provisions  and  ammunition 
were  concealed  near  the  home  of  appellant's 
father;  this  being  the  congregating  point  of 
the  members  of  the  alleged  conspiracy.  This 
testimony  was  competent,  therefore,  not  only 
to  show  the  conspiracy,  but  as  tending  to  ex- 
plain the  circumstances  under  which  the 
shooting  commenced  which  resulted  in  Hazel- 
wood's  death. 

[2,  3]  Another  assignment  is  the  refusal  of 
the  court  to  continue  the  cause  on  account  of 
the  absence  of  Bill  Rice,  who  was  a  mem- 
ber of  the  posse  which  attempted  to  arrest 
appellant  at  the  time  Hazelwood  was  killed, 
and  who  was  himself  then  wounded.  In  the 
motion  for  continuance  it  was  alleged  that 
Rice,  If  present,  would  testify  that  as  the 
posse  approached  the  house  of  appellant's 
father,  where  appellant  was  supposed  to  be 
concealed,  Hardy  Adklsson,  appellant's  broth- 
er, for  whom  the  posse  had  no  process,  came 
near  the  posse,  but  upon  discovering  them, 
and  without  knowing  their  mission  and  with- 
out Indication  of  violence,  turned  and  start- 
ed back  to  the  house,  whereupon  the  sheriff 
In  charge  of  the  posse  gave  a  command  to 
shoot  or  stop  Hardy  Adklsson,  and  Just  as  a 
member  of  the  posse  was  about  to  execute 
this  order  by  shooting  Hardy  Adklsson,  Tom 
Adklsson,  the  father  of  Hardy,  appeared  on 
the  front  porch  of  his  home  and  hallooed 
something  to  the  officer,  who  apparently  was 
about  to  shoot  his  son,  and  as  the  officer  ap- 
peared not  to  -have  heeded,  if,  Indeed,  be  had 
heard,  this  cry,  Tom  Adklsson  entered  his 
home  and  hastily  reappeared  with  a  gun  and 
opened  fire  on  the  posse;  and  that  no  one 
else  In  or  about  the  house  fired  upon  the 
posse,  and  that  appellant  was  not  seen 
around  the  premises  at  any  time.  Members 
of  appellant's  family  who  were  present  dur- 
ing the  shooting,  including  Mrs.  Leo  Martin, 
appellant's  sister,  detailed  the  circumstances 
of  the  shooting  as  stated  in  this  motion  for 
a  continuance.  But  they  were  all  highly  in- 
terested witnesses,  and  the  male  members 
of  the  family  were  charged  with  the  commis- 
sion of  the  murder,  and  it  cannot  therefore 
be  said  that  appellant  was  not  entitled  to 
the  continuance  because  the  testimony  was 
cumulative  of  other  testimony  offered  at  the 
trial.  Hall  v.  State,  64  Ark.  121,  40  S.  W. 
578.  But  no  showing  was  made  that  the  at- 
tendance of  this  witness  could  later  be  secur- 
ed. At  appellant's  request  a  subpoena  had 
been  Issued  by  the  clerk  of  the  Cleburne  cir- 
cuit court,  where  the  cause  was  pending  for 
trial,  directed  to  the  sheriff  of  Pulaski  coun- 
ty, but  the  subpoena  had  been  returned  non 
est,  and  no  showing  was  made  as  to  where 
the  witness  had  gone  or  as  to  the  time  when 
ne  would  likely  return,  and  it  was  not  error, 
therefore,  to  refuse  the  continuance. 

[4]  Objection  was  made  to  the  testimony 
of  a  Dr.  Turner  in  regard  to  having  examln- 


!  ed  appellant  for  military  service.  But  this 
j  testimony  was  brought  out  during  the  ex- 
amination of  the  witness,  who  was  a  member 
of  the  posse,  and  had  testified  that  appel- 
lant was  one  of  the  parties  on  the  porch  who 
fired  upon  the  posse,  and  as  the  identity,  as 
well  as  the  presence,  of  appellant  at  the 
shooting  was  one  of  the  questions  in  dispute, 
It  was  proper  for  the  witness  to  state  his 
opportunity  to  know  appellant  when  he  saw 
him. 

Other  assignments  of  error  relating  to  the 
admission  of  testimony  to  the  effect  that  ap- 
pellant was  a  draft  register  are  discussed ; 
but  we  think  they  may  all  be  disposed  of  by 
the  general  statement  that  the  testimony  ob- 
jected to  tended  to  show  the  motive  for  the 
killing  as  well  as  the  circumstances  under 
which  it  occurred. 

[6]  Objection  is  made  to  certain,  statements 
of  the  prosecuting  attorney  In  the  course  of 
his  argument  before  the  Jnry ;  but  there  ap- 
pears to  be  nothing  in  the  bill  of  exceptions 
showing  what  these  statements  were,  the 
only  reference  thereto  being  found  in  the  mo- 
tion for  a  new  trial.  These  objections  are 
not,  therefore,  properly  before  as  for  re- 
view. Cravens  v.  State,  95  Ark.  321,  128 
S.  W.  1087. 

[6]  An  instruction  numbered  23  was  given, 
In  which  the  jury  was  told  that  if  Hazel- 
wood  was  a  member  of  the  posse  that  was 
endeavoring  to  arrest  and  capture  appellant, 
or  Tom  Adklsson,  or  Hardy  Adklsson,  and  ap- 
pellant knew  that  fact  and  shot  Hazelwood  in 
a  spirit  of  resistance  or  defiance  of  the  posse, 
that  he  could  not  plead  self-defense  as  an  ex- 
cuse for  the  killing.  Objection  is  made  to 
this  instruction  upon  the  ground  that  there 
was  no  testimony  that  the  posse  was  en- 
deavoring to  arrest  Tom  Adklsson  or  Hardy 
Adklsson.  And  this  appears  to  be  the  fact. 
But  only  a  general  objection  was  made,  and 
we  think  the  point  now  presented  should 
have  been  raised  in  the  court  below  by  a 
specific  objection  to  the  instruction. 

[7]  Appellant  requested,  and  the  court  re- 
fused to  give,  an  instruction  reading  as  fol- 
lows: 

"The  court  gives  you  all  the  law  and  by  that 
law  so  given  in  these  written  instructions  you 
are  bound. 

"But  on  the  weight  of  testimony  the  court 
cannot  aid  you.  You  and  you  only  must  judge 
the  evidence,  but  you  cannot  consider  anything 
as  evidence  not  submitted  to  you  by  the  court. 
In  arriving  at  your  verdict  you  have  no  right  to 
consider  outside  influence,  prejudice  or  passion, 
or  rumors,  for  or  against  the  defendant." 

This  is,  of  course,  a  correct  declaration  of 
the  law,  and  might  very  well  have  been  giv- 
en ;  but  at  the  request  of  the  state  and  of  ap- 
pellant the  court  gave  a  very  large  number  of 
instructions,  and  in  these  the  Jury  was  told 
to  try  the  ease  upon  the  evidence  introduced, 
and  that  the  burden  was  on  the  state  to 
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prove,  by  competent  testimony,  beyond  a  rea- 
sonable doubt,  that  appellant  was  guilty,  and 
we  conclude,  therefore,  that  no  prejudicial 
error  was  committed  in  refusing  the  instruc- 
tion. 

[II  The  court  also  refused  to  give  appel- 
lant's instruction  numbered  6,  as  follows: 

"If  you  find  that  the  defendant  became  a  fu- 
gitive from  justice  after  this  alleged  crime,  then 
you  may  consider  this  as  a  circumstance  tend- 
ing; to  show  guilt,  unless  explained  by  the  de- 
fendant. If  you  should  find  that  he  was  afraid 
of  a  mob,  then  this  fact  of  being  a  fugitive  is 
explained.  If  yon  should  further  find  that  the 
defendant  volunteered  to  officers  of  the  law,  this 
becomes  a  circumstance  in  the  defendant's  fa- 
vor." 

This  Instruction  was  properly  refused  as 
being  a  charge  upon  the  weight  of  evidence. 

[I]  Assignments  69  to  89  relate  to  rulings 
of  the  court  on  the  competency  of  various 
veniremen.  Isolated  answers  of  several  of 
these  veniremen  would '  indicate  that  such 
fixed  opinions  of  appellant's  guilt  were  en- 
tertained that  they  were  incompetent  to 
serve  as  Jurors ;  but  we  think  that  fact  does 
not  appear  in  any  instance  where  the  entire 
examination  is  considered  as  a  whole  We 
have  read  the  testimony  as  it  appears  in  the 
transcript,  and  it  is  apparent  that  the  killing 
had  attracted  wide  Interest  and  attention, 
and  that  practically  all  the  veniremen  had 
heard  about  it  and  had  talked  about  it  and 
had  formed  some  kind  of  opinion.  None  of 
the  veniremen  held  competent  had  talked 
with  the  witnesses,  and  the  opinion  in  each 
instance  appears  to  have  been  based  upon 
rumor.  These  veniremen  did  not  know  ap- 
pellant and  entertained  no  bias  or  prejudice 
against  him,  and  we  think  it  was  not  shown 
that  appellant  was  compelled  to  exhaust  a 
challenge  upon  any  veniremen  who  could  not 
try  the  case  according  to  the  law  and  the 
evidence. 

No  prejudicial  error  appearing,  the  judg- 
ment of  the  court  below  is  affirmed. 


ADKISSON  v.  STATE.     (No.  148.) 

(Supreme  Court  of  Arkansas.     Jan.  26,  1920. 
Rehearing  Denied  Feb.  23,  1920.) 

1.  Criminal  law  <8=»  1090(7)— Bill  or  excep- 
tions NECESSARY  FOB  REVIEW  OF  REFUSAL 
OV  CONTINUANCE. 

Motion  for  continuance  and  the  overruling 
thereof,  and  the  objections  and  exceptions  to 
such  ruling,  must  be  brought  into  the  record  by 
bill  of  exceptions;  otherwise  they  are  no  part 
of  the  record  which  can  be  considered  on  ap- 
peal. 


2.  Criminal  law  «=»1090(3>- Bnx  or  excep- 
tions NECESSARY  FOB  REVIEW  OF  REFUSAL 
OF  CHANGE  OK  VENUE. 

The  question  of  refusal  of  change  of  venue 
cannot  be  considered  on  appeal ;  the  motion  and 
refusal  and  objections  and  exceptions  to  the 
ruling  not  being  brought  into  the  record  by  bill 
of  exceptions. 

3.  Criminal  law  <8=>1090(13)— Bill  of  ex- 
ceptions NECESSARY  FOB  REVIEW  OF  RE- 
MARKS OF  PR08ECUTINO  ATTORNEY. 

That  remarks  of  prosecuting  attorney  in 
opening  statement  or  argument  of  the  case  may 
be  reviewed,  they,  with  the  objections  and  ex- 
ceptions, should  be  brought  into  the  record  by 
bill  .of  exceptions. 

4.  Homicide  «=»83— One  present  at  kill- 
ing AND  AIDING  OB  ABETTING  GUILTY 
THOUGH  NO  PRIOR   CONSPIRACY. 

Requested  instructions  requiring  the  state 
to  prove  that  defendant,  convicted  of  manslaugh- 
ter, fired  the  fatal  shot,  or  that  prior  thereto 
he  conspired  with  others  and  was  engaged  with 
them  in  carrying  out  the  conspiracy  to  fight 
men  lawfully  trying  to  arrest  his  son,  were  er- 
roneous; he  being  present  at  the  time  of  the 
killing,  and  it  being  enough  that  he  either  fired 
the  shot  or  aided  or  abetted  others  in  the  kill- 
ing. 

5.  Homicide  «=>307(4)— Instruction  bad  m 

REQUIRING  CONVICTION  OF  FIRST  DEGREE  OS 
ACQUITTAL  NOTWITHSTANDING  EVIDENCE  OF 
LOWER  DEGREES. 

The  evidence  justifying  the  submission  of 
the  question  of  guilt  on  all  the  grades  of  homi- 
cide, a  requested  instruction  requiring  acquittal 
unless  the  facts  warranted  a  conviction  of  mur- 
der in  the  first  degree  was  erroneous. 

6.  Homicide  4t=»300(14)  —  Imminent  danger 

NECESSARY  FOB  SELF-DEFENSE  NOTWITH- 
STANDING DECEASED  WAS  AGGBEBSOB. 

Requested  instruction,  on  prosecution  for 
killing  a  member  of  a  posse,  to  acquit  if  the 
posse  was  the  aggressor  and  fired  the  first  shot 
on  the  house  containing  defendant  and  his  fam- 
ily, waa  erroneous,  as  imminent  danger  of  de- 
fendant or  a  member  of  his  family  was  not  pred- 
icated, and  he  could  kill  only  in  necessary  self- 
defense  of  himself  and  family. 

7.  Criminal  law  <S=»766— Instruction  as  to 

DYING  DECLARATION  INCLUDING  BULKS  AS  TO 
ADMISSIBILITY  PROPERLY  REFUSED, 

Requested  instruction  laying  down,  not 
only  rules  for  guidance  of  the  jury  in  the  con- 
sideration of  the  dying  declaration,  but  rules 
governing  the  admissibility  of  such  a  declara- 
tion, was  properly  refused;  the  latter  matter 
being  for  the  court  and  not  the  jury. 

8.  Homicide  45=116(3)— Mistaken  belief  or 

DANGEB  MUST  HAVE  BEEN  HONEST  AND 
BEACHED  WITHOUT  FAULT. 

Instruction  that  to  excuse  a  killing  on  the 
ground  of  mistaken  belief  of  imminent  danger 
his  belief  must  have  been  honest  and  reached 
without  fault  or  carelessness  held  proper. 

Appeal  from  Circuit  Court,  Cleburne  Coun- 
ty;   J.  M.  Shinn,  Judge. 


4fc=»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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Torn  Adkisson  was  convicted  of  man- 
slaughter, and  appeals.    Affirmed. 

Bratton  &  Bratton,  of  Little  Rock,  for  ap- 
pellant. 

Jno.  D.  Arbuckle,  Atty.  Gen.,  and  Robert 
C.  Knox,  Asst.  Atty.  Gen.,  for  the  State. 

HUMPHREYS,  X  Appellant  was  Indicted 
In  the  Cleburne  circuit  court  Jointly  with 
Bliss  Adkisson  and  Hardy  Adkisson  for  the 
crime  of  murder  in  the  first  degree  for  kill- 
ing Porter  Hazeiwood  on  the  10th  day  of 
July,  1918.  It  appears  from  the  transcript 
that  at  the  following  spring  or  March  term 
of  the  court  a  motion  for  change  of  venue 
was  filed,  in  manner  and  form  required  by 
law,  which  was  granted,  and  the  cause  trans- 
ferred to  the  Boone  circuit  court  for  trial; 
that  on  the  same  day,  by  an  agreement  be- 
tween the  state  and  appellant,  the  order 
granting  the  change  of  venue  to  the  Boone 
circuit  court  was  set  aside,  the  motion  for 
change  of  venue  withdrawn  and  the  cause 
continued  and  set  for  the  second  day  of  the 
September,  1919,  term  of  the  Cleburne  cir- 
cuit court.  It  also  appears  from  the  tran- 
script that  on  the  day  to  which  the  cause 
had  been  continued  appellant,  with  Bliss 
and  Hardy  Adkisson,  filed  a  motion  for  con- 
tinuance on  account  of  the  absence  of  Bill 
Rice,  a  former  deputy  sheriff,  who  was  a 
member  of  the  sheriff's  posse  at  the  time 
Porter  Hazeiwood  was  killed;  that  the  mo- 
tion for  continuance  was  overruled,  to  which 
ruling  appellant  at  the  time  objected  and  ex- 
cepted; that  thereafter  on  the  Joint  motion 
of  appellant,  Hardy  and  Bliss  Adkisson,  the 
cause  was  severed;  that  prior  to  the  trial, 
to  wit,  on  the  25th  day  of  September,  1919, 
appellant,  in  manner  and  form  required  by 
law,  filed  a  motion  for  change  of  venue, 
which  was  overruled  by  the  court  over  the 
objection  and  exception  of  appellant.  The 
motion  for  continuance  and  change  of  venue, 
the  overruling  of  each  by  the  court,  and  the 
objections  and  exceptions  of  appellant  to 
the  rulings  of  the  court  in  respect  to  the  mo- 
tions were  not  brought  into  the  record  by 
the  bill  of  exceptions  filed  and  certified. 

The  cause  then  proceeded  to  a  trial,  which 
resulted  in  a  verdict  and  Judgment  against 
appellant  for  voluntary  manslaughter  and 
the  imposition  of  a  punishment  In  the  state 
penitentiary  for  2%  years.  From  the  ver- 
dict and  Judgment  an  appeal  has  been  duly 
prosecuted  to  this  court 

The  evidence  in  the  instant  case  Is  not  ma- 
terially different  from  that  adduced  in  the 
kindred  case  of  Bliss  Adkisson  v.  State  of 
Arkansas,  218  S.  W.  165,  bearing  No.  2397, 
which  was  submitted  to  this  court  for  deci- 
sion upon  the  same  date  as  this.  For  a 
general  history  and  statement  of  the  facts 
in  the  instant  case,  reference  is  made  to 
that  case. 


[1]  It  is  insisted  that  the  court  erred  in 
overruling  the  motion  for  a  continuance  on 
account  of  the  absence  of  the  witness  Bill 
Rice.  It  has  been  repeatedly  held  by  this 
court  that  a  motion  for  continuance  and  the 
overruling  thereof,  and  the  objection  and  ex- 
ception to  such  ruling,  must  be  brought  into 
the  record  by  bill  of  exceptions,  else  it  is  no 
part  of  the  record  which  can  be  considered 
by  this  court.  Phillips  v.  Reardon  &  Son, 
7  Ark.  256;  Ward  v.  Worthington,  33  Ark. 
830;  Evans  &  Shinn  v.  Rudy,  34  Ark.  383; 
Quertermous  v.  State,  114  Ark.  452,  170  S. 
W.  225;  Empire  Carbon  Works  v.  Barker, 
132  Ark.  1,  199  S.  W.  929. 

[2]  It  is  insisted  that  the  Judgment  should 
be  reversed  because  the  court  refused  to 
grant  appellant  a  change  of  venue.  For  the 
same  reason  announced  above,  this  court 
cannot  consider  that  question.  Stearns  v. 
St.  L.  &  San  Francisco  Railway  Co.,  94  Mo. 
317,  7  S.  W.  270 ;  Estes  v.  Ohesney,  54  Ark. 
463,  16  S.  W.  267. 

[3]  The  matters  complained  of  in  assign- 
ments Nos.  7,  8,  9,  10,  11,  12,  13,  and  14  seem 
to  have  been  based  upon  statements  made  by 
the  prosecuting  attorney  either  in  the  open- 
ing statement  or  argument  of  the.  case,  which 
statements,  with  the  objections  and  excep- 
tions thereto,  do  not  appear  in  the  bill  of 
exceptions.  These  assignments  of  error 
should  have  been  brought  into  the  record 
by  the  bill  of  exceptions,  and  because  of 
that  failure  cannot  be  considered  and  decid- 
ed by  the  court  in  a  review  of  the  cause. 

It  is  contended  in  assignment  of  error  No. 

33  that  Leo  Martin  was  forced  by  the  pros- 
ecuting attorney  to  admit  that  he  stood  in- 
dicted for  the  crime  of  assault  with  intent 
to  kill  and  murder,  and  in  assignment  No. 

34  was  permitted  to  make  such  inquiry  of 
Leo  Martin.  Appellant  has  not  abstracted 
any  evidence  upon  which  to  base  these  as- 
signments of  error,  and  we  have  been  unable 
to  find  In  the  bill  of  exceptions  where  such 
permission  was  granted  to  the  prosecuting 
attorney  by  the  court 

[4]  It  is  Insisted  that  the  court  erred  in 
refusing  to  give  appellant's  requests  Nos.  1, 
2,  4,  and  5.  We  have  read  these  instructions 
and  each  casts  the  burden  upon  the  state  to 
show  beyond  a  reasonable  doubt  that  appel- 
lant either  fired  the  shot  that  killed  Porter 
Hazeiwood  or  that,  prior  to  the  killing,  he 
had  entered  into  a  conspiracy  with  others 
and  was  engaged  with  them  in  carrying  out 
the  conspiracy  to  fight  men  lawfully  trying 
to  arrest  his  son  Bliss  Adkisson.  This  was 
error.  Appellant  was  present  at  the  time  of 
the  killing,  so  the  only  burden  cast  upon  the 
state  was  to  prove  that  appellant  either  fired 
the  shot  that  killed  Porter  Hazeiwood  un- 
lawfully, willfully,  feloniously,  with  malice 
aforethought,  and  after  premeditation  and 
deliberation  to  kill  him,  or  that  he  aided  or 
abetted  others  In  killing  him  with  such  in- 
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tent,  premeditation,  and  deliberation.  It 
was  proper  to  refuse  to  give  instructions  car- 
rying this  erroneous  declaration  of  law. 

[B]  Appellant  insists  that  the  court  com- 
mitted reversible  error  in  refusing  to  give  his 
request  No.  3,  which  is  as  follows: 

"If  you  find  from  all  the  evidence,  beyond  all 
reasonable  doubt,  that  the  defendant  was  en- 
gaged in'  a  conspiracy  with  two  or  more  other 
parties  to  resist  a  lawful  arrest  of  his  son  Bliss, 
and  that  he  fought  with  them  to  resist  said 
lawful  arrest,  and  that  Porter  Hazelwood  was 
thereby  killed,  without  fault  on  the  part  of  his 
posse,  then,  in  that  event,  defendant  cannot 
plead  self-defense  and  is  guilty  of  murder  in 
the  first  degree,  and  you  would  not  be  warranted 
in  finding  him  guilty  of  a  lesser  grade  of  homi- 
cide. But  before  you  believe  him  guilty  of  such 
conspiracy  you  must  believe  from  the  evidence 
introduced  in  open  court,  and  not  by  rumor  or 
passion,  that  the  defendant  himself  had  agreed 
with  other  conspirators  to  fight  any  lawful  posse 
or  men  trying  to  make  a  lawful  arrest." 

This  Instruction  excludes  from  the  Jury 
the  question  of  whether  appellant  was  guil- 
ty, under  the  facts,  of  a  lesser  grade  of 
homicide  than  murder  in  the  first  degree. 
In  other  words,  It  said  that,  unless  the  facts 
warranted  a  conviction  of  murder  in  the 
first  degree,  It  would  be  the  duty  of  the  ju- 
ry to  acquit  We  think  the  evidence  justi- 
fied the  court  in  submitting  the  question  to 
the  Jury  as  to  the  guilt  or  Innocence  of  ap- 
pellant on  all  the  grades  of  homicide.  For 
that  reason  the  request  was  erroneous  and 
should  have  been  denied. 

[•]  Appellant  insists  that  the  court  com- 
mitted reversible  error  In  refusing  to  give 
this  request  No.  9,  which  is  as  follows: 

"If  you  believe  the  posse  was  the  aggressor 
and  fired  on  the  home  containing  the  defendant, 
his  wife,  and  family,  then,  in  law,  he  was  jus- 
tified in  returning  the  fire,  and  you  must  acquit 
him." 

This  request  was  tantamount  to  Instruct- 
ing an  acquittal  If  the  appellant  fired  the 
shot  that  killed  Porter  Hazelwood,  even  If, 
at  the  time,  appellant  or  some  member  of 
his  family  were  not  in  imminent  danger. 
He  could  only  kill  another  in  necessary  self- 
defense  of  himself  and  family. 

(7]  Appellant  insists  that  the  court  erred 
In  refusing  to  give  his  request  No.  U,  which 
appellant  contends  only  laid  down  rules  of 
guidance  for  the  Jury  in  the  consideration  of 
the  dying  declaration.  The  instruction,  how- 
ever, does  more  than  this.  It  laid  down  the 
rules  governing  the  admissibility  of  a  dy- 
ing declaration,  which  were  questions  for 
the  court  and  not  for  the  Jury.  For  that  rea- 
son the  request  was  properly  denied. 

It  Is  insisted  that  the  court  committed  re- 
versible error  In  giving  Instruction  No.  27a, 
which  Is  as  follows: 
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"If  you  find  the  deceased,  Porter  Hazelwood, 
was  a  member  of  the  sheriffs  posse  that  was 
endeavoring  to  arrest  and  capture  Bliss  Adkis- 
son  or  Tom  Adkiason  or  Hardy  Adkisson,  and 
that  defendant  knew  that  deceased  was  there 
in  that  capacity,  or  by  the  exercise  of  reason- 
able care  could  have  known  it,  and  if  you  fur- 
ther find  that  defendant,  or  Bliss  Adkisson,  or 
Hardy  Adkisson  were  acting  in  conjunction  with 
the  defendant,  shot  the  deceased  in  a  spirit  of 
resistance  or  defiance  of  said  sheriffs  posse, 
then  you  are  instructed  that  defendant  could  not 
plead  self-defense  or  the  defense  of  person  or 
property  as  an  excuse  for  the  killing,  and  that 
said  plea  would  not  avail  him." 

This  instruction  was  under  consideration 
In  No.  2397,  and  the  court  disposed  of  ap- 
pellant's objection  thereto  by  saying  the  er- 
ror complained  of  could  have  been  reached 
by  a  specific  objection  only.  No  specific  ob- 
jection was  Interposed  by  appellant  to  the 
Instruction  when  given  by  the  trial  court. 

[I]  Lastly,  It  is  insisted  that  the  court 
erred  in  giving  instruction  No.  31a,  which  is 
as  follows: 

"In  ordinary  cases  of  one  person  killing  an- 
other in  self-defense,  it  must  appear  that  the 
danger  was  so  urgent  and  pressing  that  in  order 
to  save  his  own  life,  or  to  prevent  his  receiving 
great  bodily  harm,  the  killing  of  the  other  was 
necessary,  and  inust  also  appear  that  the  per- 
son killed  was  the  assailant,  or  that  the  slay- 
er had  really  and  in  good  faith  endeavored  to 
decline  any  further  contest  before  the  mortal 
blow  or  injury  was  given.  To  be  justified,  how- 
ever, in  acting  on  the  facts  as  they  appear  to 
him,  the  defendant  must  honestly  believe,  with- 
out fault  or  carelessness  on  his  part,  that  the 
danger  is  so  urgent  and  pressing  that  it  is  nec- 
essary to  kill  his  assailant  in  order  to  save  his 
life,  or  to  prevent  his  receiving  great  bodily  in- 
jury. He  most  act  with  due  circumspection. 
If  there  was  no  danger,  and  his  belief  of  the 
existence  thereof  be  imputable  to  negligence,  he 
is  not  excused,  however  honest  his  belief  may 
be." 

The  supposed  vice  contained  in  this  in- 
struction consists  in  the  Impossibility  of  one 
being  honest  in  his  belief  If  he  were  negli- 
gent in  reaching  the  opinion.  We  see  no 
reason  why  a  man  could  not  honestly  be- 
lieve a  thing,  though  be  reached  the  conclu- 
sion through  his  own  negligence.  One  can- 
not justify  against  a  charge  of  criminal 
homicide,  however,  on  the  ground  that  he 
was  under  the  honest  belief  that  he  was  in 
Imminent  danger,  if  he  reached  that  belief 
through  fault  or  carelessness.  The  only  be- 
lief upon  which  he  can  justify  would  be  a 
belief  not  founded  on  his  own  fault  or  care- 
lessness. The  instruction  complained  of 
clearly  carried  this  idea  and  was  not  er- 
roneous. 

No  error  appearing  in  the  record,  the 
judgment  Is  affirmed. 
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WALMN  v.  STATE.    (No.  153.) 
(Supreme  Court  of  Arkansas.     Feb.  2,  1920.) 

1.  Criminal  law  «=»596(3)— Refusal  or  con- 
tinuance FOB  ABSENT  IMPEACHING  WITNESS 
NOT  EBBOB. 

The  refusal  of  a  continuance,  because  of  the 
absence  of  a  witness,  who  would  merely  have 
testified  to  a  statement  by  the  prosecuting  wit- 
ness in  conflict  with  his  testimony  as  to  the  date 
property  was  stolen,  was  not  error;  all  of  the 
dates  being  within  three  years  before  the  find- 
ing of  the  indictment. 

2.  Labceny  «=>59  —  Evidence  sufficient  to 
show  value  constituting  grand  labcent. 

On  a  trial  for  larceny  of  several  rolls  of 
barbed  wire,  evidence  held  sufficient  to  show 
that  their  value  was  $10  or  more,  so  as  to  sup- 
port a  conviction  for  grand  larceny. 

3.  Cbiminal  law  «8=»1169(1)  —  Testimony 
that  witness  told  thibd  pasties  what 
he  knew  about  mattes  not  prejudicial. 

Permitting  a  witness  on  a  trial  for  larceny 
to  testify  that  a  third  person  asked  him  about 
the  matter,  and  whether  he  knew  anything  about 
it,  and  that  he  told  him  he  did,  and  told  him 
what  he  knew,  was  not  prejudicial. 

Appeal  from  Circuit  Court,  Cross  County ; 
R.  B.  L.  Johnson,  Judge. 

A.  I*.  Wallin  was  convicted  of  grand  lar- 
ceny, and  he  appeals.     Affirmed. 

J.  C.  Brookfleld,  of  Wynne,  for  appellant 
Jno.  D.  Arbuckle,  Atty.  Gen.,  and  Robert 
C.  Knox,  Asst.  Atty.  Gen.,  for  the  State. 

WOOD,  J.  [1]  Appellant  was  convicted  of 
the  crime  of  grand  larceny  in  the  stealing  of 
three  or  four  rolls  of  barbed  wire.  He  com- 
plains that  the  court  erred  In  overruling  his 
motion  for  continuance,  In  which  he  set  up 
that  one  Dan  Slocum  had  been  duly  sub- 
poenaed as  a  witness  and  was  not  present, 
for  the  reason  that  he  was  in  the  service 
of  the  United  States  and  that  the  last  In- 
formation appellant  had  of  him  was  that  he 
was  on  the  seas  returning  home.  He  set  up 
that  Slocum,  if  present,  would  testify  that 
he  heard  the  prosecuting  witness  say  that 
the  wire  alleged  to  have  been  stolen  was 
stolen  on  the  4th  of  July,  1918;  whereas,  the 
witness  Slocum  would  testify  that  he  saw  the 
wire  at  the  place  where  the  prosecuting 
witness,  Smith,  said  it  was  stolen  from,  and 
he  (Slocum)  knew  that  the  wire  was  moved 
from  that  place  more  than  five  days  before 
July  4,  1918. 

The  Indictment  against  appellant  was  re- 
turned on  February  6,  1919,  charging  In  apt 
words  that  the  appellant  stole  the  wire 
fencing  to  the  value  of  $30  about  June  10, 
1918.  At  the  trial  witness  Roark  testified 
that  he  and  appellant  moved  the  wire  alleged 
to  have  been  stolen  some  time  In  the  summer 


of  1918,  but  he  did  not  remember  the  date. 
Appellant  claimed  to  own  the  wire,  and  re- 
quested witness  to  assist  him  in  moving  it, 
and  told  witness  that  he  would  give  him 
$1.50  for  his  services.  Prosecuting  witness 
Smith  testified  that  he  missed  the  wire  on 
the  morning  of  the  11th  of  July,  1918;  didn't 
know  how  long  it  had  been  gone,  as  he  left 
for  his  vacation  on  the  4th. 

The  court  did  not  err  in  overruling  the  mo- 
tion for  continuance.  It  appears  that  the 
only  purpose  of  the  testimony  of  the  absent 
witness  was  to  contradict  the  testimony  of 
the  prosecuting  witness  Smith,  by  showing 
that  Smith  had  told  Slocum  that  the  wire 
was  stolen  on  the  morning  of  July  4th; 
whereas,  at  the  trial,  Smith  testified  that 
he  missed  the  wire  on  the  morning  of  July 
11th. 

The  Indictment  covered  a  period  of  three 
years  before  the  date  of  its  return  by  the 
grand  jury,  The  precise  day,  therefore,  with- 
in that  period,  on  which  the  wire  was  stol- 
en is  wholly  immaterial  So,  even  if  the 
prosecuting  witness  Smith  did  tell  the  absent 
witness  that  the  wire  was  stolen  on  the  4th 
of  July,  and  that  this  tended  to  contradict 
his  testimony  at  the  trial  to  the  effect  that 
he  missed  the  wire  on  the  11th  of  July,  this 
contradiction  was  wholly  immaterial,  because 
the  material  matter  about  which  prosecuting 
witness  Smith  testified  was  that  he  missed 
the  wire,  and  that  it  was  stolen  within  a 
period  of  three  years  prior  to  the  indictment. 
The  testimony  of  the  prosecuting  witness 
shows  that  he  missed  the  wire  on  the  morn- 
ing of  the  11th  of  July,  but  did  not  know 
how  long  before  that  it  had  been  gone.  The 
testimony  of  the  witness  Roark  fixed  the 
summer  of  1918  as  the  time  when  the  wire 
was  taken. 

[2]  The  appellant  also  contends  that  there 
was  no  testimony  to  prove  that  the  wire 
alleged  to  have  been  stolen  was  of  over  the 
value  of  $10.  One  of  the  witnesses  testified 
that  he  knew  what  the  market  price  of  wire 
was  in  July,  1918;  that  he  had  been  farm- 
ing about  40  years,  and  during  that  time  had 
bought  considerable  wire,  and  had  seen  It 
bought  and  sold;  that  in  July,  1918,  he 
paid  $5.50  per  roll.  The  testimony  tended 
to  prove  that  three  or  four  rolls  of  the  wire 
were  taken.  There  was,  therefore,  testimony 
to  sustain  the  verdict 

[3]  Appellant  urges  that  the  court  erred 
in  permitting  witness  Roark  to  make  the 
following  statement: 

"And  then  about  three  or  four  days  later  the 
road  foreman  was  asking  me  about  it  and  he 
asked  me  if  I  knew  anything  about  it  and  I 
told  him  that  I  did,  and  told  him  what  I  knew 
about  it" 

There  was  no  prejudicial  error  in  the 
ruling  of  the  court  in  permitting  the  witness 
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to  make  this  statement  The  statement  does 
not  contain  anything  prejudicial  to  the 
lights  of  the  appellant.  It  at  most  was  but 
a  declaration  of  the  witness  that  he  had  a 
conversation  with  the  road  foreman  about 
it;  bat  it  does  not  show  that  the  foreman 
said  anything  to  the  witness,  or  that  the 
witness  said  anything  to  the  foreman,  that 
was  In  any  manner  prejudicial  to  the  rights 
of  the  appellant. 
Judgment  affirmed. 


KILGO  r.  CONTINENTAL  CASUALTY  CO. 
(No.  166.) 

(Supreme  Court  of  Arkansas.     Feb.  2,  1920.) 

Dissenting  opinion. 

For  majority  opinion,  see  215  8.  W.  689. 

McCULLOCH,  C.  J.  (dissenting).  It  most 
be  and  is  conceded  that  under  the  principles 
of  law  heretofore  announced  by  this  court, 
appellant  was  not  required,  as  a  condition 
to  the  maintenance  of  this  action,  to  refund 
the  money  paid  for  the  release.  St.  L,  I.  M. 
&  S.  By.  Co.  v.  Smith,  82  Ark.  105,  100  S.  W. 
884. 

The  requirement  that  money  paid  for  a  re- 
lease must  be  refunded,  and  the  requirement 
that  suit  to  be  rescinded  be  brought  within  a 
reasonable  time,  go  hand  In  hand,  and  where 
one  la  applicable  the  other  Is  likewise  and 
for  the  same  reason  applicable.  The  reason, 
as  I  understand  it,  is  that,  where  the  con- 
tract of  settlement  and  release  is  merely  void- 
able on  account  of  fraud,  the  dissatisfied 
party  must  make  his  election  within  a  reason- 
able time  after  discovery  of  the  fraud,  eith- 
er to  abide  by  the  contract  or  to  repudiate  it 
and  return  the  consideration  received.  The 
return  or  offer  to  return  of  the  consideration 
constitutes  the  overt  act  of  rescission,  and 
the  suit  to  compel  rescission  can  be  begun  at 
any  time  during  the  statutory  period  of  lim- 
itations. It  therefore  seems  clear  to  me  that, 
in  all  cases  where  the  circumstances  are  such 
that  the  consideration  need  not  be  returned 
as  a  prerequisite  to  a  suit  on  the  original 
cause  of  action,  such  suit  may  be  Instituted 
at  any  time  within  the  statutory  period  of 
limitation,  and  not  necessarily  within  what 
may  be  found  to  be  a  reasonable  time.  This 
is  so  because  the  release  contract  Is  void,  not 
merely  voidable,  and  It  does  not  change  the 
time  allowed  by  law  for  bringing  suit.  Nei- 
ther formal  repudiation  of  the  release  nor 
cancellation  of  It  by  judgment  or  decree  of 
court  is,  under  such  circumstances,  essential 
to  the  maintenance  of  suit  on  the  original 
cause  of  action  which  proceeds  in  disregard 
of  the  void  release;  the  amount  paid  being 
treated  as  a  credit  on  the  sum  due.    I  fall 


to  comprehend  the  logic  of  this  court's  po- 
sition in  holding  that,  while  repudiation  or 
rescission  of  the  release  contract  Is  not  es- 
sential, action  on  the  original  claim  must 
commence  within  a  reasonable  time. 


BOLINOER  v.  BOARD  OF  DIRECTORS  OF 

RED  RIVER  LEVEE  DIST.  NO.  3. 

(No.  158.) 

(Supreme  Court  of  Arkansas.     Feb.  2,  1920.) 

Levees   <S=»1S%   —  Conveyance   of  state 

LANDS  TO  LEVEE  DISTRICT  ABSOLUTE,  RK- 
STBICTIONS  NOT  BEING  CONDITIONS  SUBSE- 
QUENT. 

Acts  1905,  p.  252,  §  82,  conveying  to  the. 
Red  River  Levee  District  No.  1  all  lands  of  the 
state  lying  -within  it,  except  school  lands,  held 
an  absolute  conveyance  to  the  district;  the  re- 
strictions and  limitations  not  being  conditions 
subsequent 

Appeal  from  Lafayette  Chancery  Court; 
J.  M.  Barker,  Chancellor. 

Suit  by  the  Board  of  Directors  of  Red  Riv- 
er Levee  District  No.  1  against  M.  S.  Boling- 
er.  From  decree  for  plaintiffs,  defendant  ap- 
Afflrmed. 


Allen  H.  Hamlter,  of  Lewisville,  and  T.  D. 
Crawford,  of  Little  Rock,  for  appellant. 

Hear/  Moore,  Jr.,  of  Texarkana,  for  ap- 
pellee. 

SMITH,  J.  The  board  of  directors  of  Red 
River  Levee  District  No.  1  brought  this  suit 
against  appellant,  and  alleged  the  organisa- 
tion of  the  levee  district  by  Act  No.  97  of 
the  Acts  of  1905,  and  that  by  section  82  of 
this  act  all  the  lands  of  the  state  lying  with- 
in the  district,  except  school  lands,  had  bean 
conveyed  to  It;  that  it  accepted  the  title  to 
said  lands  and  has  complied  with  all  the  re- 
quirements of  the  act  and  is  the  owner  of  all 
lands  that  belonged  to  the  state  at  the  time 
the  act  was  passed;  that  the  lands  here 
sued  for  were  Included  among  them;  that 
the  state  acquired  its  title  under  the  Swamp 
Land  Grant,  and  thereafter  conveyed  the 
lands  in  suit  to  C.  S.  Itner  on  January  16, 
1873,  but  later  the  lands  forfeited  to  the 
state  for  the  nonpayment  of  the  taxes  due 
thereon  for  the  years  1896  and  1897;  and 
that  on  April  4,  1918,  appellant  procured  a 
deed  to  said  lands  from  the  state  land  com- 
missioner,-the  same  being  conveyed  as  lands 
which  had  forfeited  for  the  nonpayment  of 
the  taxes  due  thereon. 

The  answer  admitted  that  the  land  was  In- 
cluded in  the  legislative  grant  to  the  leree 
district,  but  alleged  that  the  grant  was  not 
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absolute  but  was  conditional,  and  that  the 
conditions  there  Imposed  constituted  condi- 
tions subsequent  for  the  nonperformance  of 
which  the  lands  had  reverted  to  the  state  and 
had  again  become  subject  to  sale  by  the 
state,  and  that  the  deed  to  him  from  the 
state  land  commissioner  had  effectively  con- 
veyed the  title. 

The  decision  of  this  question  proves  de- 
cisive of  the  case  and  renders  It  unnecessary 
for  us  to  review  the  testimony  upon  which 
the  court  below  found  the  fact  to"  be  that  the 
restrictions  and  limitations  contained  in  the 
act  had  been  complied  with. 

The  grant  of  the  land,  together  with  the 
restrictions  and  limitations  there  Imposed, 
are  found  In  section  32  of  the  act  and  reads 
as  follows: 

"Sec.  32.  That  for  the  purpose  of  assisting 
the  citizens  of  the  state  to  build  and  maintain 
a  levee  herein  provided  for,  and  in  consideration 
of  the  general  good  of  the  state,  all  of  the  lands 
of  this  state  lying  within  said  levee  district, 
except  the  sixteenth  section  school  lands  not  sub- 
ject to  taxation,  and  all  the  right  or  interest 
the  state  has  or  may  have  within  the  next  six 
years,  by  reason  of  forfeiture  for  taxes,  to  any 
lands  within  said  levee  district,  except  said 
sixteenth  section  school  lands  not  subject  to 
taxation,  is  hereby  conveyed  to  said  levee  dis- 
trict under  the  following  restrictions  and  limita- 
tions. Said  levee  district,  represented  by  its 
board  of  directors,  shall  make  a  descriptive  map 
of  said  lands,  showing  the  location  and  charac- 
ter of  the  same.  That  said  lands  shall  be  grad- 
ed into  first,  second  and  third  grades,  with  ref- 
erence to  their  relative  elevation  and  timber,  and 
a  description  of  the  land  and  timber  given. 
The  said  levee  district  may  sell  said  lands  for 
the  minimum  price  of  five  dollars  ($5),  three 
dollars  ($3),  and  two  dollars  ($2)  per  acre  as 
to  grade,  or  may  issue  the  bonds  of  said  levee 
district  secured  by  a  mortgage  on  said  lands  or 
any  part  thereof,  and  payable  as  the  board  of 
directors  may  determine.  The  treasurer  of  the 
levee  board  of  said  district,  upon  receipt  of  pay- 
ment of  any  part  or  parcel  of  said  lands,  shall 
certify  the  same  to  the  president  of  said  board, 
who  shall  execute  a  deed  in  the  name  of  said 
corporation  to  the  purchaser  of  said  lands,  the 
money  arising  from  such  sales  or  issuance  of 
bonds  to  be  applied  solely  to  the  construction  and 
maintenance  of  the  levee  of  said  levee  district 
That  said  lands  shall  be  exempt  from  state  and 
county  taxes  for  ten  years,  if  not  sooner  sold  by 
said  district,  and  at  the  expiration  of  the  term 
of  said  ten  years  from  the  passage  of  this  act, 
all  of  said  lands  not  previously  sold  by  said 
district  shall  be  assessed  in  the  name  of  said 
<iistrict  for  said  state  and  county  taxes.  That 
the  levee  district  shall  have  the  same  power  to 
confirm  the  tax  sales  to  lands  in  said  district  in 
a  court  of  equity  as  is  now  conferred  upon  In- 
dividuals who  purchase  lands  at  tax  sales  and 
the  proceedings  shall  be  the  same  us  is  provided 
,  by  law  for  individuals,  providing  that  the  presi- 
dent of  said  levee  board  shall  make  bond  to  the 
Coventor,  payable  to  the  state  of  Arkansas,  in 
the  sum'  of  five  thousand  dollars  ($5,000),  con- 
ditioned upon  the  faithful  and  honest  appro- 
priation of  the  proceeds  of  the  aforesaid  lands 


to  the  building  and  maintaining  the  levee  of  said 
district.  The  president  of  said  levee  board  shall 
on  the  second  Tuesday  of  May  in  each  year, 
make  a  report  to  the  Governor  of  thi*  state, 
showing  the  lands  confirmed  to  said  levee  dis- 
trict by  the  courts  of  chancery,  as  provided  for 
in  this  act  and  all  other  lands  hereby  conveyed, 
showing  the  disposition,  if  any,  made  of  those 
lands  during  the  preceding  year,  the  funds  real- 
ized and  where  and  how  expended." 

We  think  the  restrictions  and  limitations 
contained  In  the  act  are  not  conditions  sub- 
sequent the  nonperformance  of  which  would 
operate  to  defeat  the  deed.  The  act  Is  a 
grant  In  presenti,  and  the  title  to  the  lands 
there  referred  to  passed  to  the  levee  district 
when  the  act  was  approved  and  became  a 
law,  and  we  think  it  contains  no  recital  evi- 
dencing an  Intent  that  the  land  should  revert 
upon  the  nonperformance  of  these  conditions. 
If  the  restrictions  and  limitations  there  re- 
ferred to  are  conditions  subsequent,  then 
each  of  them  Is  a  condition  subsequent  and  a 
failure  to  perform  any  one  of  them  would 
be  as  fatal  as  a  failure  to  perform  all  of 
them.  These  conditions  are  too  numerous 
and  some  of  them  so  comparatively  unim- 
portant that  we  cannot  give  this  construc- 
tion to  the  grant  In  the  absence  of  any  lan- 
guage indicating  an  Intent  that  the  land 
should  revert  upon  the  nonperformance  of  all 
or  any  of  these  restrictions  and  limitations. 
If  the  act  were  construed  otherwise,  a  single 
failure  to  report  annually  to  the  Governor 
would  determine  the  grant,  as  would  a  single 
failure  to  pay  taxes. 

The  beneficiaries  of  this  act  are  not  the 
officers  of  the  board  who  are  charged  with 
the  performance  of  the  duties  there  enumer- 
ated, but  the  act  was  passed  "for  the  purpose 
of  assisting  the  citizens  of  the  state  to  build 
and  maintain  a  levee."  The  act  authorized 
the  Issuance  of  bonds  to  construct  this  levee, 
and  the  testimony  shows  that  bonds  In  the 
sum  of  $215,000  have  been  Issued,  and  the 
proceeds  of  these  bonds,  together  with  the 
revenues  collected  from  local  taxation,  have 
been  expended  in  the  construction  of  the 
levee  to  the  proportionate  benefit,  no  doubt, 
of  the  lands  In  suit  as  well  as  all  the  other 
lands  lying  In  the  district.  It  was  contem- 
plated that  these  lands  would  furnish,  pro 
tanto,  the  security  upon  which  the  bonded 
indebtedness  of  the  district  would  be  based, 
and  that  the  proceeds  of  tbe  sale  of  these 
lands  would  be  applied  to  the  discbarge  of 
the  burden  arising  from  the  construction  and 
maintenance  of  the  levee,  and,  as  a  matter  of 
grace  and  to  promote  the  state's  development, 
these  lands  were  donated.  The  Legislature 
prescribed  the  manner  of  the  disposition  of 
the  lands,  and  no  doubt,  by  an  appropriate 
action,  any  party  in  Interest  might  enforce 
the  discharge  of  the  duties  there  enjoined. 
But  that  question  is  not  before  us,  and  it 
suffices  to  say  that.  In  our  opinion,  an  ab- 
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solute  title  was  granted  to  the  levee  district 
and  the  limitations  and  restrictions  set  out 
above  are  not  conditions  subsequent 
Decree  affirmed. 


CAMERON  v.  ROBBINS.     (No.  132.) 

(Supreme  Court  of  Arkansas.     Jan.  26,  1920. 
Rehearing  Denied  Feb.  28,  1020.) 

1.  LOOS  AMD  LOGGING  <8=»3(15)— ASSERTION  or 
BIGHT  TO  HOUSES  BUILT  BT  GRANTEE  IN  TIM- 
BER DEED  NOT  PREMATURE,  THOUGH  TIME  FOB 
REMOVAL   OF  TIMBEB  HAD   MOT  BXFIBBD. 

Where  plaintiff  conveyed  timber  to  a  lumber 
company  to  be  removed  in  seven  years,  and  the 
lumber  company  agreed  that  buildings  erected 
by  it  on  land  leased  from  others  on  expiration 
of  time  allowed  for  removing  timber  should  be 
left  on  plaintiff's  land  and  belong  to  him,  and 
such  buildings  were  erected  on  land  leased  from 
the  others  under  contract  stipulating  buildings 
should  remain  the  property  of  the  lumber  com- 
pany, removable  at  the  end  of  the  lease,  when 
a  claim  to  such  buildings  was  asserted  by  the 
Judgment  creditor  of  the  lumber  company's  suc- 
cessor, plaintiff  could  assert  his  rights  to  them 
prior  to  expiration  of  the  time  for  removal  of 
the  timber,  title  to  the  buildings,  as  well  as 
immediate  right  to  possession,  being  involved, 
and  the  buildings  not  having  become  part  of  the 
realty  on  which  built. 

2.  Fixtures  <8=»27  (2)— Houses  erected  om 
leased  land  bt  lumber  company  under 
agreement  remained  property  or  com- 
PANY. 

Houses  erected  by  a  lumber  company  on 
leased  land  which  under  the  written  contract 
between  the  company  and  the  lessor  were  to  re- 
main the  property  of  the  company  as  trade  fix- 
tures never  became  a  part  of  the  realty,  but  re- 
mained the  personal  property  of  the  lumber 
company,  capable  of  passing,  under  its  contract 
with  the  grantor  of  timber  to  it,  to  such  grantor 
on  expiration  of  time  for  removing  the  timber. 

8.  Frauds,    statute   or  «=»72(4)— Contract 

CONCERNING  HOUSES  WHICH  WEBB  TRADE 
FIXTURES  AND  PERSONALTY  NOT  SALE  OF 
LAND. 
Where  houses  were  erected  by  a  lumber  com- 
pany on  leased  land  under  contract  with  the 
lessor  that  tbey  should  remain  the  property 
of  the  company  as  trade  fixtures,  not  being  a 
part  of  the  realty,  the  statute  of  frauds  con- 
cerning the  sale  or  lease  of  lands  did  not  apply 
to  the  agreement  between  the  lumber  company 
and  the  grantor  of  timber  to  it  that  on  expira- 
tion of  the  time  for  removal  sucb  houses,  though 
not  on  the  grantor's  land,  should  belong  to  him  ; 
the  only  statute  applying  being  that  relating  to 
the  sale  of  chattels,  which  is  Kirb/s  Digest, 
13656. 

4.  Frauds,  statute  or  «=»72(4)— Agreement 

BETWEEN  LUMBER  COMPANY  AND  GRANTOR  OF 

TIMBEB   AS  TO  LOCATION   OF  FIXTURE  HOUSES 

HOT  CONTRACT  or  SALE  OF  HOUSES. 

Where  the  grantor  of  timber  to  a  lumber 

company  and  the  company  in  writing  contract- 
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aw.) 
ed  as  part  of  the  transaction  for  sale  by  the 
company  to  the  grantor  of  houses  erected  by 
the  company  whether  on  the  grantor's  land  or 
land  of  another,  which  houses  should  be  appur- 
tenant to  the  company's  mill  plant,  a  subsequent 
verbal  contract  relating  merely  to  the  place 
where  the  houses  were  to  be  built,  changing  the 
place  to  a  third  person's  land,  was  not  a  con- 
tract for  the  sale  of  the  houses,  which  were  fix- 
tures, required  to  be  in  writing  by  the  statute  of 
frauds. 

6.  Frauds,  statute  or  «=>44(1J— Agreement 

AS  TO  LOCATION  OF  HOUSES  TO  BE  ERECTED 
BY  TIMBER  OBANTEE  ROT  ONE  THAT  MUST  BE 
PERFORMED  WITHIN  YEAR. 

Where  the  grantor  of  timber  to  a  lumber 
company  and  the  company  in  writing  contracted 
for  sale  by  the  company  to  the  grantor  of  houses 
erected  by  the  company,  whether  on  the  gran- 
tor's land  or  land  of  another,  a  subsequent  oral 
contract  relating  merely  to  the  place  where  the 
houses  were  to  be  built,  changing  it  to  a  third 
person's  land,  was  not  within  Kirby's  Digest,  | 
3654,  subd.  6,  the  statute  of  frauds  relative  to 
agreements  not  to  be  performed  in  a  year. 

Appeal  from  Circuit  Court,  Union  County ; 
Turner  Butler,  Judge. 

Action  by  D.  N.  Cameron  against  F.  H. 
Shackelford,  resulting  in  judgment  for  plain- 
tiff, who  levied  process  on  certain  property 
to  satisfy  the  Judgment,  and  H.  F.  Robbins 
Intervened.  From  Judgment  for  the  inter- 
vener, plaintiff  appeals.    Affirmed. 

Geo.  M.  LeCroy,  of  HI  Dorado,  for  appel- 
lant 
Nell  C  Marsh,  of  El  Dorado,  for  appellee. 

McOULLOCH,  C.  J.  The  facts  in  this  case 
are  undisputed.  Appellee  owned  a  tract  of 
timber  land  in  Union  county,  and  conveyed 
the  timber  by  deed  to  the  Hardwood  Dimen- 
sion Lumber  Company;  there  being  a  stip- 
ulation in  the  deed  that  the  timber  should  be 
removed  expeditiously  within  a  period  of 
time  not  exceeding  seven  years,  and  that  the 
grantee  should  erect  a  sawmill  on  the  land 
for  the  purpose  of  manufacturing  the  timber 
into  lumber.  A  few  months  subsequent  to 
the  execution  of  the  timber  deed,  and  when 
the  lumber  company  was  about  to  begin  per- 
formance, it  was  found  desirable  to  erect  the 
mill  and  the  appurtenant  houses  and  other 
buildings  Just  across  a  creek  from  appellee's 
tract  of  land  on  another  tract  owned  by  one 
Culpepper,  It  having  been  expressly  agreed 
between  appellee  and  the  lumber  company 
that  the  buildings  should  be  left  on  appellee's 
land  at  the  expiration  of  the  time  allowed 
for  removing  the  timber  and  thus  become  the 
property  of  appellee,  and  an  additional  writ- 
ten contract  was  then  entered  into  between 
appellee  and  the  lumber  company  whereby  it 
was  agreed  that  the  houses  to  be  built  on 
the  Culpepper  land  should  at  the  expiration 
of  the  lease  become  the  property  of  appellee 
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the  same  as  If  the  houses  had  been  built  as 
originally  Intended  on  appellee's  land.  The 
lumber  company  leased  the  land  from  Cul- 
pepper under' a  written  contract 'which  stip- 
ulated that  the  houses  built  on  the  land 
should  be  and  remain  the  property  of  the 
lessee  and  removable  at  the  end  of  the  lease. 

Subsequently  It  was  found  necessary  for 
the  lumber  company  to  lease  an  adjoining 
tract  of  land  from  one  Wyslnger  to  build 
houses  on,  and  a  contract  was  entered  Into 
between  the  lumber  company  and  Wyslnger 
whereby  Wyslnger  leased  the  land  to  the 
lumber  company  with  a  stipulation  concern- 
ing the  removal  of  the  houses  similar  to  that 
contained  In  the  Culpepper  contract  There 
was  a  verbal  agreement  between  appellee  and 
the  lumber  company  with  respect  to  the  hous- 
es to  be  built  on  the  Wyslnger  land  to  the 
effect  that  they  should  become  the  property 
of  appellee  In  accordance  with  the  original 
contract  concerning  the  construction  of  the 
mill  plant  on  the  land  of  appellee.  The  lum- 
ber company,  after  putting  the  mill  Into 
operation  and  building  numerous  houses  on 
the  Culpepper  and  Wyslnger  lands  to  be  used 
in  connection  with  the  mill  plant,  sold  the 
mill  machinery  conditionally  to  Mrs.  Joseph- 
ine Shackelford,  and  transferred  the  leases 
from  Culpepper  and  Wyslnger.  Mrs.  Shackel- 
ford subsequently  assigned  her  interest  to 
her  husband,  F.  H.  Shackelford. 

Appellant  is  a  Judgment  creditor  of  Shack- 
elford, and  caused  process  to  be  levied  on  the 
houses  on  the  Culpepper  land  and  on  the 
Wyslnger  land  for  the  purpose  of  obtaining 
satisfaction  of  the  Judgment  Appellee  in- 
tervened, and  the  controversy  arises  over  the 
priority  of  their  rights  In  and  to  these  houses 
which  were  constructed  on  the  lands  afore- 
said. 

[1]  The  time  for  removal  of  the  timber  had 
not  expired,  and  the  first  contention  of  appel- 
lant is  that  appellee's  assertion  of  the  right 
to  the  houses  is  premature.  It  is  true  that 
appellee  could  await  the  time  of  the  expira- 
tion of  the  timber  contract  and  then  remove 
the  houses  as  against  the  claims  of  all  per- 
sons, but  he  was  not  bound  to  do  so  when  a 
conflicting  claim  was  asserted  by  another  per- 
son. The  houses  have  not  become  a  part  of 
the  realty  on  which  they  were  built  but  re- 
main the  personal  property  of  the  builder 
pursuant  to.  the  contract  which  reserved  the 
right  to  remove  them  as  trade  fixtures.  The 
title,  as  well  as  the  immediate  right  to  pos- 
session, is  Involved  in  this  controversy,  and 
appellee  can  assert  his  rights  now.  If  the 
property' belonged  to  appellee,  it  is  not  sub- 
ject to  execution  under  a  Judgment  against 
Shackelford;  for  the  latter  had,  at  most  only 
a  right  to  occupy  the  houses  while  operating 


the  mill  under  his  purchase  from  the  lumber 
company.  , 

[2,  S]  The  next  contention  Is  that  appel- 
lant's contract,  at  least  as  to  the  houses  on 
the  Wyslnger  land,  is  within  the  statute  of 
frauds  and  void.  The  contract  between  Wy- 
slnger and  'the  lumber  company,  as  well  as 
the  Culpepper  contract,  was  In  writing,  and, 
according  to  its  terms,  the  houses  were  to 
remain  the  property  of  the  lumber  company 
as  trade  fixtures.  The  houses  never  became 
a  part  of  the  realty,  but  remained  the  per- 
sonal property  of  the  lumber  company,  which, 
were,  under  the  contract  with  appellee,  to 
pass  to  the  latter.  Mow,  the  contract  be- 
tween appellee  and  the  lumber  company  with 
respect  to  the  houses  on  the  Culpepper  land 
was  In  writing,  and  there  can  be  no  question 
of  the  statute  of  frauds  being  involved  in  the 
controversy  concerning  those  houses.  The 
only  question  that  arises  on  that  subject  re- 
lates necessarily  to  the  houses  on  the  Wy- 
slnger land.  Those  houses  not  being  a  part 
of  the  realty,  the  statute  of  frauds  concern- 
ing the  sale  or  lease  of  lands  does  not  apply. 
The  houses  constituted  personal  property, 
and  the  only  statute  which  could,  under  any 
circumstances,  apply,  would  be  that  which 
relates  to  the  sale  of  chattels.  Ktrby's  Di- 
gest, {  3666. 

[4]  The  verbal  agreement  between  the  lum- 
ber company  and  appellee  did  not  however, 
constitute  a  contract  for  the  sale  of  the  hous- 
es. The  original  contract  In  writing  between 
the  parties  provided  for  the  sale  of  the  hous- 
es which  were  appurtenant  to  the  mill  plant 
and  the  verbal  agreement  referred  to  merely 
concerned  the  change  of  the  contract  from 
building  the  houses  on  appellee's  land  or  on 
the  Culpepper  land  to  building  some  of  them 
on  the  Wyslnger  land.  The  verbal  contract 
In  other  words,  relates  merely  to  the  place 
where  the  houses  were  to  be  built,  Instead  of 
a  contract  with  respect  to  the  ownership  of 
the  houses  themselves  at  the  time  of  the  ex- 
piration of  the  lease;  for,  according  to  the 
original  contract  the  houses  were  to  become 
the  property  of  appellee.  That  part  of  the 
contract  not  in  writing  was  one  which  was 
not  within  the  statute  of  frauds. 

[S]  The  same  answer  may  be  given  to  the 
contention  that  the  case  falls  within  the 
clause  of  the  statute  which  provides  that  a 
"contract,  promise  or  agreement  that  is  not 
to  be  performed  within  one  year"  must  be  is 
writing.    Kirby's  Digest  I  3654,  subd.  ft 

We  are  of  the  opinion,  therefore,  that  the 
facts  being  undisputed,  and  the  principles  of 
law  being  favorable  to  appellee's  claim,  the 
court  was  correct  in  giving  a  peremptory  in- 
struction. 

The  judgment  Is  therefore  affirmed. 
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STAR  CLOTHING  MFG.  CO.  v.  JONES. 
(No.  159.) 

(Supreme  Court  of  Arkansas.     Feb.  2,  1920.) 

Master  and  servant  <8=j70(2)— Rkfusax  to 
fill  orders  entitling  bailsman  to  com- 
kis8i0ns  asbttrabt. 
Under  a  manufacturing  company's  contract 
to  pay  its  sales  agent  6  per  cent  commission 
on  all  orders  booked,  accepted,  and  shipped,  and 
3  per  cent,  on  mail  orders,  the  company  had  no 
right  arbitrarily  to  refuge  to  fill  his  orders,  and 
could  only  do  so  for  some  sufficient  reason,  as 
the  rejection  of  an  order  by  its  credit  depart- 
ment, and  it  was  an  arbitrary  refusal  to  do  so 
because  of  an  advance  in  the  price  over  that 
at  which  he  had  been  authorized  to  sell  and 
had  sold. 

Appeal  from  Circuit  Court,  Nevada  Coun- 
ty; Geo.  R.  Haynie,  Judge. 

Suit  by  L.  B.  Jones  against  the  Star  Cloth- 
ing Manufacturing  Company.  From  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

W.  P.  Murrah,  of  Prescott,  for  appellant 
McRae  &  Tompkins,  of  Prescott,  for  appel- 
lee. 

SMITH,  J.  Tills  Is  a  suit  by  an  agent  to 
collect  commissions  for  effecting  sales  of  mer- 
chandise. The  plaintiff  recovered  judgment, 
and  the  defendant  has  appealed. 

The  testimony  shows  that  plaintiff  took 
numerous  orders  for  goods  In  the  territory  in 
which  he  traveled,  which  were  forwarded  to 
and  accepted  by  defendant,  and  portions  of 
most  of  these  orders  were  filled,  but  that  the 
price  of  the  goods  sold  advanced  rapidly  and 
considerably  after  the  orders  therefor  had 
been  taken  and  accepted  and  defendant  ceas- 
ed filling  the  orders.  It  was  shown  that  later 
orders  placed  at  the  advance  prices  were 
promptly  filled. 

The  suit  was  defended  upon  two  grounds; 
the  first  being  that  the  goods  In  question  were 
required  to  fill  government  orders  for  mili- 
tary purposes,  but  that  defense  was  submit- 
ted under  an  instruction  which  told  the  jury 
to  find  for  the  defendant  if  the  failure  to  fill 
orders  was  due  to  that  fact,  so  that  that  de- 
fense has  passed  out  of  the  case. 

The  second  defense,  and  the  one  which  pre- 
sents the  controlling  question,  is  that  defend- 
ant became  liable  for  the  agent's  commissions 
only  when  it  had  accepted  orders  and  had 
shipped  out  the  goods  filling  the  orders. 

The  contract  out  of  which  this  controversy 
arises  was  an  oral  one,  yet  there  is  no  sub- 
stantial difference  in  the  statement  of  its 
terms  by  the  parties  thereto.  The  agent  was 
to  receive  6  per  cent  commission  on  all  or- 
ders booked,  accepted,  and  shipped  which 
were  received  from  him,  and  3  per  cent  when 
mail  orders  were  received  from  his  territory. 
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Declaring  the  law  applicable  to  a  contract 
of  that  character,  the  court  gave  the  follow- 
ing instruction: 


"No.  1.  Ton  are  told  that  If  you  find  from  a 
preponderance  of  the  evidence  that  the  plaintiff 
worked  as  salesman  for  the  defendant  under  an 
agreement  that  he  should  receive  6  per  cent, 
commission  on  all  goods  sold  by  bim  when  the 
orders  were  accepted  by  the  defendant  and 
shipped  by  them,  and  that  the  defendant  accept- 
ed the  orders,  then  they  had  no  right  to  arbitra- 
rily refuse  to  ship  the  goods,  and  if  you  believe 
that  they  refused  to  ship  the  goods  for  the  rea- 
son that  the  price  advanced,  and  in  order  to  sell 
the  goods  at  a  higher  price,  and  that  they  did 
have  the  goods  to  fill  such  accepted  orders,  and 
did  not  fill  the  orders  taken  by  plaintiff  and 
accepted  by  them,  because  they  could  and  did 
sell  them  for  a  higher  price,  your  verdict  should 
be  for  the  plaintiff  for  6  per  cent  commission 
on  such  accepted  orders  not  filled  for  the  rea- 
son stated." 

This  instruction  was  given  over  defendant's 
objection  and  Instructions  asked  by  defend- 
ant were  refused  which  declared  the  law  to 
be  that  defendant  had  the  right  to  reject  any 
orders  or  parts  thereof  up  to  the  time  the 
goods  were  to  have  been  sent,  and  .that  de- 
fendant was  liable  only  for  the  commissions 
on  goods  which  were  shipped. 

The  testimony  is  undisputed  that  the  or- 
ders were  accepted,  and  on  conflicting  testi- 
mony the  jury  has  found  against  defendant's 
explanation  of  its  failure  to  fill  them.  Certain 
orders  transmitted  by  plaintiff  were  turned 
down  by  defendant's  credit  department,  and 
no  commission  is  claimed  on  these  orders. 

We  think  a  fair  construction  of  this  contract 
is  that  defendant  had  no  right  to  arbitrarily 
refuse  to  fill  plaintiff's  orders,  and  that  It 
was  arbitrary  to  do  so  because  of  an  advance 
in  the  price  over  that  at  which  he  bad  been 
authorized  to  sell  and  had  sold.  The  provi- 
sion of  the  contract  that  the  commission 
should  be  earned  upon  the  shipment  of  the 
goods  determined  when  the  commission  had 
been  earned,  and  it  must  necessarily  be  as- 
sumed, in  the  absence  of  proof  to  the  con- 
trary, that  the  parties  contemplated  ship- 
ments would  be  made  in  the  usual  and  ordi- 
nary course  of  business,  unless  some  valid  and 
sufficient  reason  appeared  for  not  doing  so, 
such  as  the  rejection  of  the  order  by  defend- 
ant's credit  department. 

The  testimony  is  that  plaintiff  devoted  his 
whole  time  to  his  agency,  and  Incurred  con- 
siderable personal  expense  In  traveling  over 
the  territory  in  which  he  took  the  orders,  for 
all  of  which  he  expected  compensation  out  of 
his  commissions.  So  that  in  the  absence  of  a 
stipulation  that  defendant  might -accept  or 
reject  such  orders  as  it  pleased,  for  any  rea- 
son satisfactory  to  itself,  we  must  approve 
the  construction  placed  upon  the  contract  in 
the  Instruction  set  out  above,  to  the  effect 
that  defendant  had  no  right  to  arbitrarily 
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refuse  to  ship  the  goods,  and  that  It  was  ar- 
bitrary to  do  so  because  of  the  advance  in 
price.  * 

In  the  case  of  Taylor  v.  Enoch  Morgan's 
Sons*  Co.,  124  N.  Y.  184,  26  N.  E.  314,  the 
Court  of  Appeals  of  New  York,  in  an  opinion 
by  Halght,  J.,  bad  occasion  to  construe  a  con- 
tract in  which  the  agent's  commission  was  to 
be  paid  "upon  all  orders  accepted  from  bona 
flde  purchasers."  The  contention  was  there 
made  that  the  principal  became  liable  to  the 
agent  for  the  commission  only  upon  such  or- 
ders as  it  accepted,  and  that  It  would  not  be 
liable  for  commissions  on  orders  which,  for 
reasons  satisfactory  to  itself,  it  had  declined 
to  fill.  In  disposing  of  that  contention  it 
was  there  said: 

"We  incline  to  the  view  that  it  was  the  duty 
of  the  defendant  to  accept  all  orders  presented 
by  the  plaintiff  from  bona  fide  purchasers  which 
were  made  in  accordance  with  the  provisions 
of  the  contract,  and  that  they  did  not  have  the 
right,  without  cause,  to  arbitrarily  refuse  to  ac- 
cept such  orders.  Such  a  construction  of  the 
contract  would  require  the  plaintiff  to  travel 
over  the  territory  mentioned  at  his  own  ex- 
pense six  times  a  year  with  a  right  on  the  part 
of  the  defendant  to  reject  every  order  presented 
by,  him,  and  to  thus  deprive  him  of  any  com- 
missions." 

To  the  6ame*eftect  see,  also,  Wolff  v.  Sacks, 
184  Mo.  App.  157,  168  S.  W.  641;  Abel  v. 
Nelson,  104  N.  Y.  Supp.  362 ;  Stone  v.  Arger- 
singer,  32  App.  Div.  208,  53  N.  Y.  Supp.  63, 
65;  Jacquln  v.  Boutard,  89  Hun,  437,  35  N. 
Y.  Supp.  496,  500;  Madden  v.  Equitable  Life 
Assur.  Soc.  of  the  D.  S.,  11  Misc.  Rep.  540,  32 
N.  Y.  Supp.  752,  756;  In  re  Ladue  Tate  Mfg. 
Co.  (D.  O.)  135  Fed.  910,  911;  Castleman  v. 
Lewis  (Tex.  Crv.  App.)  183  &  W.  1182. 

Judgment  affirmed. 


PAYNE  v.  STATE.     (No.  14a) 
(Supreme  Court  of  Arkansas.     Feb.  2,  1920.) 

1.  Homicide  «S=»151(1>— Defendant  has  bur- 
den Or  PBOVING  CIRCUMSTANCES  OF  MITIGA- 
TION. 

Under  Kirby's  Dig.  |  1765,  the  killing  being 
proved  and  admitted,  it  devolved  on  defendant 
to  prove  circumstances  of  mitigation  justifying 
or  excusing  the  homicide. 

2.  Homicide  ®=»244(1) — Evidence  wahbant- 
ero  finding  that  defendant  shot  with- 
out justification. 

In  a  prosecution  of  one  negro  for  murder  of 
another,  resulting  in  conviction  of  manslaughter, 
evidence  held  sufficient  to  warrant  finding  that 
defendant  Bhot  deceased  without  sufficient  justi- 
fication, and  not,  as  he  testified,  under  reasona- 
ble belief  of  great  •bodily  harm  from  deceased. 

Appeal   from   Circuit  Court,   St   Francis 
County;  J.  M.  Jackson,  Judge. 


Charley  Payne  was  convicted  of  man- 
slaughter, and  he  appeals.    Affirmed. 

Jno.  D.  Arbuckle,  Atty.  Gen.,  and.  Robert 
O.  Knox,  Asst  Atty.  Gen.,  for  the  State. 

McCULLOCH,  O.  J.  Appellant  was  tried 
under  an  indictment  charging  murder,  and 
was  convicted  of  manslaughter.  The  charge 
in  the  indictment  Is  that  appellant  killed  one 
Joe  Gardner  by  shooting  him  with  a  pistol. 
The  only  question  presented  on  this  appeal 
Is  whether  or  not  the  testimony  was  suffi- 
cient to  sustain  the  verdict. 

It  is  undisputed  that  appellant  shot  and 
killed  Joe  Gardner.  The  killing  occurred  in 
the  daytime  out  in  a  cotton  field  where  ap- 
pellant was  picking  cotton.  There  were  sev- 
eral of  the  witnesses  In  the  case  present  at 
the  time  of  the  killing  who  testified  concern- 
ing the  details.  Appellant  himself  testified 
In  the  case  and  admitted  that  he  shot  and 
killed  Joe  Gardner,  but  contended  that  he 
did  so  In  self-defense.  Appellant  and  Joe 
Gardner  were  both  negro  farmers  In  St 
Francis  county.  Gardner  had  a  woman  liv- 
ing with  him  as  his  servant  and  concubine, 
and  he  conceived  the  idea  that  appellant  was 
having  Improper  relations  with  the  woman 
and  was  trying  to  take  her  away  from  him. 
Gardner's  shoes  were  taken  from  the  house, 
and  he  also  concluded  that  appellant  had 
stolen  the  shoes.  The  two  men  engaged  in  a 
controversy,  according -to  the  testimony  of 
one  of  the  witnesses,  a  few  days  before  the 
killing,  and  In  that  controversy  appellant 
threatened  to  kill  Gardner.  On  the  day  of 
the  killing  appellant  and  other  cotton  pick- 
ers were  out  in  the  field  picking  cotton,  and 
Gardner  walked  out  through  the  field,  and 
there  was  a  conversation  between  the  two 
men  before  the  shooting  occurred.  One  of 
witnesses  Introduced  by  the  state  testified 
that  he  was  present  in  the  cotton  patch  when 
the  shooting  occurxred,  and  that  all  that  was 
said  between  the  two  men  was  that  Gardner 
said  to  appellant  "Haven't  I  treated  you 
right?"  and  that  appellant  replied,  "Yes," 
whereupon  Gardner  stepped  back  and  said, 
"I  am  a  man  just  like  you,"  and  ran  one  of 
his  hands  inside  the  bib  of  his  overalls,  and 
that  appellant  then  fired  the  shot  which 
struck  Gardner  In  the  breast  and  killed  him. 
Gardner  ran  a  short  distance  and  fell  and 
died  in  an  hour  or  two.  Appellant  fled  aa 
soon  as  he  fired  the  shot,  aud,  according  to 
his  own  statement  on  the  witness  stand, 
"didn't  stop  running  until  be  got  down  some- 
where in  the  state  of  Mississippi."  Appel- 
lant testified  that  Gardner  had  threatened 
to  kill  him,  and  when  he  walked  up  that  day 
he  renewed  the  threat  and  made  an  effort  to 
draw  a  pistol.  Other  witnesses  testified  to 
the  same  effect  There  was  testimony  intro- 
duced by  appellant  that  Gardner  had  a  pis- 
tol, but  there  was  no  testimony  that  Gard- 
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ner  drew  the  pistol  or  that  any  witness  saw    4.  Fraudulent 
him  with  it  at  the  time  the  killing  occurred. 
According  to  the  testimony  of  witnesses  in- 
troduced by  the  state,  Gardner  was  unarmed ; 
did  not  even  have  a  pocketknife. 

[1]  The  killing  being  proved  and  admitted. 
It  devolved  on  the  accused  to  prove  "circum- 
stances of  mitigation  that  Justify  or  excuse 
the  homicide."    Kirby's  Digest,  J  1765. 

[2]  The  evidence  was  sufficient  to  warrant 
the  finding  that  appellant  shot  without  suffi- 
cient Justification.  Of  course,  If  appellant's 
own  testimony  had  been  accepted  as  true,  it 
would  have  Justified  the  finding  that  Gard- 
ner was  malting  a  hostile  demonstration  so 
as  to  induce  the  belief  in  the  mind  of  appel- 
lant that  he  was  In  danger  of  great  bodily 
harm,  but,  according  to  the  testimony  of  one 
of  the  witnesses,  this  was  not  true.  The 
Jury  could  have  found  from  the  testimony  of 
one  of  the  witnesses  that  Gardner's  thrust- 
ing his  hand  into  the  Mb  of  his  overalls  was 
not  a  hostile  act,  and  that  appellant  was  not 
Justified  in  shooting  him.  Proof  of  threats 
made  by  appellant  and  also  his  flight  were 
Important  circumstances  for  the  jury  to 
take  Into  consideration  in  determining  the 
motives  of  appellant  and  the  effect  of  the 
circumstances  immediately  attending  the 
killing. 

There  was  abundant  testimony,  we  think, 
to  sustain  the  verdict 

Judgment  affirmed. 


IRWIN  r.  DUGGER  et  al.    (No.  157.) 
(Supreme  Court  of  Arkansas.     Feb.  2,  1920.) 

1.  Appeal  and  ebbob  <8=>1009  (4)— Findings 
of  chancellor  not  bevxbsed  unless 
against  preponderance  07  evidence. 

Findings  of  fact  made  by  a  chancellor  will 
not  be  reversed  on  appeal,  unless  they  are 
against  the  preponderance  of  the  evidence. 

2.  Fraudulent  conveyances  <8=»104(1), 
278t2)— Burden  on  wife  to  show  good 
faith  in  transactions  with  husband. 

Transactions  between  a  husband  and  wife 
affecting  tile  rights  of  creditors,  especially 
where  the  husband  is  insolvent,  are  to  be  scru- 
tinized with  care  in  passing  upon  the  question  of 
good  faith,  and  the  burden  is  upon  the  wife  to 
show  her  good  faith. 

8.  Husband  and  wife  $=»129(4)— Wife  not 
making    claim   not  allowed   to   subse- 
quently claim  property  in  hands  of  hub- 
bard as  against  creditors. 
A  wife  who  allows  her  husband  to  use  her 
property  for  a  long  time  as  his  own  land  will 
not  be  allowed  to  claim  it  as  against  his  cred- 
itors. 
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conveyances     «=»164<1)— 

Failure  to  record  deeds  not  conclusive 

as  to  frauduent  purpose. 

The  mere  fact  that  a  debtor  did  not  record 

a  deed  to  him  of  land,  and  that  his  wife  and  son 

did  not  record  deeds  from  him,  is  not  of  itself 

such  sufficient  evidence  of  an  intent  to  defraud 

creditors  as  to  constitute  fraud  in   law,  being 

only   a   circumstance   tending    to   impeach   the 

want  of  good  faith  of  the  parties. 

5.  Fraudulent     conveyances     4=»298(3) — 
Evidence    sustaining    finding    of    no 
fraudulent  intent  in  transaction   be- 
tween HUSBAND  AND  WIFE  AND  SON. 
In  an  action  against  an  insolvent  husband 
and   wife  and  son  to  set  aside  conveyances  of 
land  to  the  wife  and  son  alleged  to  have  been 
made  to  defraud  creditors,  evidence  held  to  sus- 
tain chancellor's  finding  in  favor  of  defendants. 

Appeal   from   Cleburne   Chancery   Court; 
Lyman  F.  Reeder,  Chancellor. 


Suit  by  M.  M.  Irwin,  doing  business  as  the 
Heber  Hardware  &  Furniture  Company, 
against  J.  E.  Dugger  and  others.  Decree  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

M.  M.  Irwin,  doing  business  as  Heber  Hard- 
ware &  Furniture  Company,  brought  this  suit 
In  equity  against  J.  E.  Dugger,  Sarah  C.  Dug- 
ger, and  M.  G.  Dugger,  to  set  aside  certain 
deeds  which  it  is  alleged  J.  E.  Dugger  exe- 
cuted to  his  codefendants  in  fraud  of  the 
rights  of  his  creditors.  The  facts,  so  far  as 
are  necessary  to  test  the  correctness  of  the 
decision  of  the  chancellor,  are  substantially 
as  follows: 

On  the  15th  day  of  March,  1917,  the  North 
Arkansas  Townslte  Company  executed  to  J. 
E.  Dugger  a  deed  to  lot  1,  in  block  14,  in  the 
town  of  Miller,  Ark.  The  consideration  in 
the  deed  was  $100,  and  this  was  the  true  con- 
sideration. $25  was  paid  In  cash,  and  the 
balance  was  to  be  paid  In  deferred  payments. 
This  deed  was  not  filed  for  record  until  the 
14th  day  of  December,  1918.  At  the  time  J. 
E.  Dugger  purchased  the  lot,  it  was  under- 
stood that  he  would  sell  the  west  50  feet  of  it 
to  his  son,  M.  G.  Dugger,  for  $50.  His  son 
paid  him  $25  In  cash,  which  was  used  by  J. 
E.  Dugger  in  making  his  cash  payment  on  the 
lot.  On  May  26, 1917,  J.  E.  Dugger  executed 
a  deed  to  M.  G.  Dugger  for  the  west  50  feet 
of  said  lot  1  and  delivered  the  deed  to  M.  G. 
Dugger  on  that  day.  This  deed  was  not  Sled 
for  record  until  the  20th  day  of  February, 
1918.  On  May  81, 1917,  J.  B.  Dugger  execut- 
ed a  deed  to  his  wife,  Sarah  C.  Dugger,  to  the 
east  100  feet  of  said  lot  1  for  the  considera- 
tion of  $175,  and  the  further  consideration  of 
the  lumber  and  money  she  had  furnished  to 
erect  a  storehouse  on  the  lot,  and  the  "pay- 
ment of  the  balance  of  the  purchase  money 
to  the  North  Arkansas  Townslte  Company. 
This  deed  was  not  filed  for  record  until  the 
20th  day  of  February,  1918.    Both  J.  E.  Dug- 
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ger  and  Sarah  O.  Dugger  were  witnesses  In 
the  case  and  testified  as  to  the  transaction 
complained  of  without  objection  being  made 
to  their  testimony. 

According  to  the  testimony  of  J.  B.  Dngger, 
his  wife  paid  him  $175  for  the  east  100  feet 
of  lot  1.  In  block  14,  Miller,  Ark.  She  had 
furnished  the  money  and  lumber  which  had 
been  used  in  erecting  a  storehouse  on  said 
lot  She  also  furnished  the  money  with 
which  to  pay  the  balance  of  the  purchase 
money;  M.  6.  Dugger,  his  son,  having  fur- 
nished the  money  with  which  to  make  the 
initial  payment,  which  was  $25.  After  the 
storehouse  was  erected  on  the  lot,  J.  B.  Dug- 
ger and  his  son,  J.  R.  Dugger,  engaged  In 
business  in  it  from  about  April  1,  1917,  to 
October  1,  1917.  At  the  rime  J.  B.  Dugger 
made  the  conveyances  to  Sarah  C.  Dugger 
and  M.  O.  Dugger,  he  was  Indebted  to  M.  M. 
Irwin  in  some  amount  and  later  became  in- 
debted to  him"  In  the  sum  of  $253.87.  On  Au- 
gust 25, 1917,  M.  M.  Irwin  filed  a  suit  against 
J.  B.  Dugger  and  obtained  Judgment  against 
him  for  $253.87  and  the  accrued  Interest  on 
September  21,  1917.  J.  B.  Dngger  was  in* 
solvent.  He  further  claimed  that  the  suit 
brought  against  him  by  the  plaintiff  caused 
his  Insolvency,  and,  if  It  had  not  been 
brought,  that  he  could  have  paid  his  own 
debts  and  the  debts  of  his  firm  in  the  ordi- 
nary course  of  business. 

On  cross-examination,  3.  B.  Dugger  stated 
that  he  did  not  purposely  withhold  his  deed 
from  the  tovvnsite  company  from  the  record, 
but  simply  did  not  record  it,  as  frequently 
happened  with  other  deeds ;  that  he  was  not 
in  conspiracy  with  his  wife  to  withhold  any 
of  the  deeds  from  record;  that  he  delivered 
to  her  the  deed  to  the  east  100  feet  of  said 
lot  on  the  day  it  was  executed ;  that  he  re- 
ceived $175  for  the  lot  besides  the  original 
purchase  price. 

Sarah  C.  Dugger  in  every  respect  corrobo- 
rated the  testimony  of  her  husband,  and  it 
was  shown  that  she  had  a  farm  of  her  own 
from  which  the  lumber  was  taken,  to  erect 
the  storehouse  on  the  lot  in  question. 

D.  B.  Bailey,  county  and  circuit  clerk  of 
Cleburne  county,  was  the  son-in-law  of  the 
Doggers.  He  testified  that  he  bad  in  his 
keeping  some  money  belonging  to  his  mother- 
in-law  and  gave  to  her  $175  the  last  of  April, 
or  the  first  of  May,  for  the  purpose  of  pur- 
chasing the  lot  in  question. 

M.  G.  Dugger  testified  that  he  built  a 
blacksmith's  shop  on  the  west  end  of  the  lot 
which  he  had  purchased  from  his  father.  He 
said  that  he  paid  $50  for  the  lot.  All  of  these 
parties  denied  that  they  had  withheld  their 
deeds'  from  record  for  the  purpose  of  assist- 
ing J.  B.  Dugger  in  defrauding  his  creditors. 

The  chancellor  found  the  issues  In  favor  of 
the  defendants,  and  It  was  decreed  that  the 
complaint  should  be  dismissed  for  want  of 
equity.   The  plaintiff  has  appealed. 


Mortimer  Frauenthal,  of  Heber  Springs, 
for  appellant. 

Geo.  W.  Reed  and  Lawrence  Neill  Reed, 
both  of  Heber  Springs,  for  appellee. 

'  HART,  J.  (after  stating  the  facts  as 
above).  [1]  It  Is  the  settled  rule  of  this  court 
that  the  findings  of  fact  made  by  a  chancellor 
will  not  be  reversed  on  appeal  unless  they 
are  against  the  preponderance  of  the  evi- 
dence. 

[2]  It  Is  true  that  transactions  between  a 
husband  and  wife  affecting  the  rights  of  cred- 
itors, especially  where  the  husband  is  insol- 
vent, are  to  be  scrutinized  with  care  In  pass- 
ing upon  the  question  of  good  faith,  and  the 
burden  is  upon  the  wife  to  show  her  good 
faith.  Bunch  v.  Crowe,  134  Ark.  242,  203  S. 
W.  584. 

[S]  This  court  has  also  frequently  decided 
that  a  wife,  who  allows  her  husband  to  use 
her  property  for  a  long  time  as  his  own  land, 
will  not  be  allowed  to  claim  it  as  against  his 
creditors.  Cowling  v.  Hill,  69  Ark.  350,  63  S. 
W.  800,  86  Am.  St  Rep.  200,  and  Goodrich  v. 
Bagnell  Timber  Co.,  105  Ark.  90,  150  S.  W. 
406. 

•  [4, 1]  In  the  case  at  bar  It  was  satisfacto- 
rily established  that  the  east  part  of  the  lot 
in  question  was  paid  for  by  Mrs.  Dugger  with 
her  own  means  and  for  her  own  "benefit  The 
same  is  true  with  regard  to  the  purchase  of 
the  west  part  of  the  lot  by  the  son.  The  rec- 
ord does  not  show  that  these  deeds  were  ex- 
ecuted for  the  purpose  of  giving  J.  E.  Dugger 
a  fictitious  credit  or  that  they  were  withheld 
from  record  for  that  purpose  or  for  the  pur- 
pose of  enhancing  his  assets,  and  thus  to  en- 
able him  to  contract  debts  which  he  could  not 
pay.  On  the  contrary,  all  the  parties  deny 
that  the  deeds  were  withheld  from  record 
and  concealed  in  order  to  avoid  impairing  J. 
B.  Dugger's  credit  There  is  nothing  to  show 
that  the  plaintiff  or  the  other  creditors  of  J. 
B.  Dugger  were  Induced  to  give  credit  to  him 
on  the  faith  that  he  owned  the  storehouse  or 
lot  in  question.  The  mere  fact  that  the  deeds 
were  not  recorded  Is  not  of  itself  sufficient 
evidence  of  such  fraudulent  purposes  as  to 
constitute  fraud  In  law.  Such  act '  is,  of 
course,  a  circumstance  tending  to  Impeach 
the  want  of  good  faith  of  the  parties.  In  test- 
ing the  good  faith  of  the  transaction,  it  Is 
necessary  to  consider  the  particular  situation 
of  the  parties  and  the  intent  as  indicated  by 
all  of  the  facts  and  circumstances  in  the  case, 
as  well  as  the  direct  testimony  of  the  wit- 
nesses. These  conveyances  were  executed  by 
J.  E.  Dugger  to  his  wife  and  son  the  latter 
part  of  May,  1917,  and  the  plaintiff  brought 
suit  against  him  on  August  25,  1917.  Dugger 
testified  that  he  owed  a  part  of  this  sum  at 
the  time  he  made  the  conveyances. 

The  evidence  does  not  disclose  that  the 
plaintiff  or  any  other  creditor  of  J.  E.  Dugger 
furnished  him  credit  on  the  faith  that  he 
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owned  the  lot  In  question  and  the  bouse  situ- 
ated thereon,  and  the  shortness  of  time  that 
elapsed  between  the  conveyances  to  his  son 
and  wife  and  the  Institution  of  a  suit  by  the 
plaintiff  on  his  Indebtedness  negatives  the 
Idea  that  the  conveyances  were  In  fraud  of 
his  creditors. 
It  follows  that  the  decree  will  be  affirmed. 


SANDERSON  v.  WILLIAMS,  County  Clerk. 
(No.  164.) 

(Supreme  Court  of  Arkansas.     Feb.  2,  1920.) 

1.  Statutes  ®=>158— No  implication  of  RE- 
PEAL BT  LATEST  STATUTE  ON  SAME  SUBJECT. 

Where  there  is  no  express  repeal  of  prior 
statutes  by  the  latest  enactment  on  the  same 
subject,  it  is  to  be  presumed  that  no  repeal  was 
intended,  and  courts  will  not  interpret  the  latest 
enactment  as  working;  a  repeal,  unless  the  stat- 
utes are  in  irreconcilable  conflict. 

2.  Statutes  «=»159,  161  (1)— Repeal  or  fob- 

KEB    ENACTMENT    BT    REPUGNANCY    OB    EVI- 
DENCE OF  SUBSTITUTION. 

Where  there  Is  a  plain  repugnancy  between 
two  acts  on  the  same  subject,  the  latter  repeals 
the  former,  or,  if  the  two  are  not  in  express 
terms  repugnant,  and  the  later  covers  the  whole 
object  of  the  first,  and  embraces  new  provisions 
of  law,  it  will  stand  as  the  law  on  the  subject, 
and  the  first  will  be  set  aside. 

3.  Counties  «=>74(2)— Clerk's  fee  fob  mak- 
ing DEED  TO  LAND  SOLD  FOB  TAXES  PAYABLE 
BT   PURCHASES.  ' 

Under  Kirby's  Dig.  ||  8484,  8496,  7111,  the 
fee  of  $1  allowed  the  county  clerk  under  the 
revenue  law  for  making  a  deed  to  the  purchaser 
of  lands  forfeited  and  sold  for  delinquent  taxes 
is  required  to  be  paid  by  the  purchaser  at  the 
sale,  and  not  by  the  county. 

Appeal  from  Circuit  Court,  Little  River 
County;  Jas.  S.  Steel,  Judge. 

Action  by  Jas.  H.  Williams,  County  Clerk, 
against  H.  G.  Sanderson.  From  judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 

M.  E.  Sanderson,  of  Texarkana,  for  appel- 
lant. 

Jno.  D.  Arbuckle,  Atty.  Gen.,  and  Robert 
C.  Knox,  Asst.  Atty.  Gen.,  for  appellee. 


WOOD,  J.  The  question  for  decision  In 
this  case  is  whether  or  not  the  fee  of  $1  al- 
lowed the  county  clerk  under  the  revenue 
law  for  making  a  deed  to  the  purchaser  of 
lands  forfeited  and  sold  for  delinquent  taxes 
is  required  to  be  paid  by  the  purchaser  at 
such  sale.  The  determination  of  the  ques- 
tion involves  the  construction  of  sections 
3494,  3495,  and  7111  of  Kirby's  Digest,  which 
are  as  follows: 
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Section  S494:  "For  services  under  the  revenue 
laws  *  *  *  the  county  clerk  shall  receive 
*  *  *  for  making  a  deed  to  the  purchaser  for 
lands  sold  at  delinquent  tax  sales,  •  *  * 
81.00." 

Section  3495:  "The  fees  provided  for  in  sec- 
tion 3494  shall  be  paid  by  the  county  under  the 
order  and  direction  of  the  county  court,  except 
for  making  out  the  original  tax  books,  one-half 
of  which  shall  be  paid  by  the  county.    •    •    *  " 

Section  7111:  "The  clerk  of  the  county  court 
of  any  county  in  which  any  lands  or  lots  are 
situate  which  have  been  or  may  hereafter  be 
sold  for  taxes,  under  the  provisions  of  any  law  of 
this  State,  is  authorized  and  required  to  execute 
the  proper  deed  therefor  to  the  person  entitled 
to  receive  the  same,  whether  said  lot  or  land 
shall,  at  the  time  of  the  execution  of  said  deed, 
continue  to  be  within  said  county  or  not,  in  the 
same  manner  as  though  the  said  land  or  lot  still 
remained  within  the  limits  thereof,  any  law  to 
the  contrary  notwithstanding,  for  which  he  shall 
be  entitled  to  charge  and  receive  a  fee  of  one 
dollar,  to  he  paid  by  the  person  to  whom  the 
deed  is  made." 

The  history  of  this  legislation  is  as  fol- 
lows: 

An  act  entitled  "An  act  to  establish  fees" 
was  approved  February  25,  1875  (Acts  1874- 
75,  p.  167).  This  was  a  general  act  having 
reference  to  all  state  and  county  officers  who 
were  allowed  fees.  Section  13  of  that  act 
provides  that: 

"The  county  clerk  shall  receive  for  services 
under  the  revenue  law  •  •  •  for  making  a 
deed  to  the  purchaser  for  lands  sold  at  delin- 
quent tax  sale  $1.00." 

This  section  was  digested  by  Judge  Mans- 
field, under  the  chapter  on  Fees,  as  section 
8240.  It  will  be  observed  that  the  act  as 
originally  passed  did  not  provide  as  to  how 
the  fee  of  $1  should  be  paid.  The  act  was 
amended  March  28,  1887  (Acts  of  1887,  p. 
139),  and  again  on  February  8,  1889  (Acts 
1889,  p.  5).  The  original  act  as  thus  amend- 
ed was  digested  as  sections  3310  and  3311 
by  Sandels  &  Hill,  and  as  sections  3494  and 
3496  by  Kirby,  supra.  The  amendment  of 
March  28,  1887,  to  the  original  act,  as  shown 
by  section  3495,  supra,  provided,  among  oth- 
er things,  that  tbe  fee  of  the  clerk,  as  pre- 
scribed in  the  original  act,  should  be  paid 
by  the  county. 

The  general  revenue  act  of  1871  (section 
133,  p.  172),  and  the  general  revenue  act  of 
1873  (page  362,  g  134),  and  the  general  rev- 
enue act  of  1883  (section  151,  p.  275),  all  con- 
tain precisely  similar  provisions  to  that  ot 
section  7111  of  Kirby's  Digest,  supra,  except 
as  to  the  amount  of  the  fee  that  the  clerk 
was  allowed  to  charge.  The  last  of  these 
provisions,  enacted  March  31,  1883,  was  di- 
gested as  section  6631  of  Sandels  &  Hill's  Di- 
gest. On  February  21,  1903  (Acts  1903,  p. 
51),  the  Legislature  amended  section  6631  of 
Sandels  &  Hill's  Digest,  so  as   to  make  It 
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read  as  section  7111  of  Kirby's  Digest,  su- 
pra. The  last  amendment,  It  will  be  observ- 
ed, consisted  only  in  adding  the  words,  "to 
be  paid  bji  the  person  to  whom  the  deed  Is 
made." 

Mr.  Sutherland,  in  his  work  on  Statutory 
Construction  (volume  2,  sec.  448),  among 
other  things,  says: 

"It  la  to  be  inferred  that  a  code  of  statutes 
relating  to  one  subject  was  governed  by  one 
spirit  and  policy,  and  was  intended  to  be  con- 
sistent and  harmonious  in  its  several  parts  and 
provisions.  For  the  purpose  of  learning  the  in- 
tention, all  statutes  relating  to  the  same  subject 
are  to  be  compared,  and  so  far  as  still  in  force 
brought  into  harmony,  if  possible,  by  interpreta- 
tion, though  they  may  not  refer  to  each  other, 
even  after  some  of  them  have  expired  or  been 
repealed." 

[1]  It  Is  a  well-recognized  rule  in  the  con- 
struction of  statutes  that,  where  there  Is  no 
express  repeal  by  the  last  enactment  of  prior 
statutes,  it  Is  to  be  presumed  that  no  repeal 
was  intended.  The  Legislature  must  be  pre- 
sumed to  have  knowledge  of  prior  statutes, 
especially  those  relating  to  the  same  subject. 
Hence  it  will  be  assumed,  In  the  construction 
of  any  statute,  that  if  the  Legislature  had 
Intended  by  such  statute  to  abrogate  a  prior 
law  on  the  same  subject  it  will  do  so  in  ex- 
press terms.  Therefore  courts  are  slow  to 
interpret  the  last  enactment  upon  any  given 
subject-matter  as  repealing  by  Implication 
any  prior  law  upon  the  same  subject,  and 
will  not  do  so  unless  they  find  that  the  stat- 
utes are  In  •  irreconcilable  conflict.  Martels 
v.  Wyss,  123  Ark.  184-187,  184  S.  W.  845, 
and  cases  there  cited. 

[2]  But,  on  the  other  hand,  where  there  is 
a  plain  repugnancy  between  two  acts  upon 
the  same  subject,  the  latter  act  repeals  the 
former,  or  if  the  two  acts  are  not  in  express 
terms  repugnant,  and  the  later  act  covers  the 
whole  object  of  the  first  and  embraces  new 
provisions,  showing  that  it  was  intended  as 
a  substitute  for  the  first,  the  last  enactment 
will  stand  as  the  law  upon  the  subject,  and 
the  first  will  be  set  aside.  In  St  Louis  & 
San  Francisco  By.  Co.  v.  Bowman,  76  Ark. 
32-34,  88  S.  W.  1033,  we  said: 

"But  where  the  later  of  two  statutes  covers 
the  whole  subject-matter  of  the  former,  and  it  is 
evident  that  the  Legislature  intends  it  as  a  sub- 
stitute, the  prior  act  will  be  held  to  have  been  re- 
pealed thereby,  although  there  may  be  no  ex- 
press words  to  that  effect,  and  there  be  in  the 
old  act  provisions  not  in  the  new." 

See  Bell  v.  State,  120  Ark.  530,  180  S.  W. 
186,  Campbell  v.  Samples,  92  Ark.  79,  1£2 
S.  W.  110,  and  other  cases  cited  in  4  Craw- 
ford's Digest,  p.  4672,  §  49. 

[3]  Keeping  in  mind  these  familiar  can- 
ons of  interpretation,  we  are  convinced,  up- 
on a  consideration  and  comparison  of  ail  the 
acts  upon  the  subject,  that  it  was  the  inten- 


tion of  the  lawmakers  that  the  clerk:  should 
receive  the  fee,  which  he  was  entitled  to 
charge  for  making  deeds  to  the  purchasers 
at  delinquent  tax  sales,  from  the  purchaser 
at  such  sale,  and  not  from  the  county. 
While  the  fee  allowed  under  section  8494  of 
Kirby's  Digest  is  under  a  general  statute  to 
establish  fees  for  all  the  officers  named  there- 
in, nevertheless  the  particular  fee  in' contro- 
versy was  for  services  under  the  revenue 
laws.  The  act  of  February  21,  1903  (section 
7111  of  Kirby's  Digest),  provides  compensa- 
tion for  precisely  the  same  service  also  un- 
der the  revenue  law.  These  statutes  are  in 
pari  materia.  It  was  manifestly  the  inten- 
tion of  the  Legislature  to  allow  the  clerk  on- 
ly one  fee  for  making  the  deed  specified. 
This  fee,  as  we  construe  the  plain  terms  of 
the  last  enactment,  is  to  be  paid  by  the  per- 
son to  whom  the  deed  is  made,  no  matter 
whether  the  lot  or  land  purchased  at  the 
time  of  the  execution  of  the  deed  is  situated 
in  the  county  where  the  land  was  forfeited, 
and  where  the  sale  took  place,  or  whether 
since  that  time  it  has  been  placed  .within 
the  boundaries  of  some  other  county.  The 
only  purpose  of  the  Legislature,  by  the  last 
enactment  on  the  subject,  was  to  make  the 
purchaser,  instead  of  the  county,  pay  the 
clerk's  fee  for  executing  the  deed. 

The  judgment  of  the  circuit  court  so  hold- 
ing was  correct,  and  it  is  therefore  affirmed. 


TAYLOR  r.  GEORGIA  STATE  SAVINGS 
ASS'N  et  al.     (No.  94.) 

(Supreme  Court  of  Arkansas.    Jan.  12,  1920. 
Rehearing  Denied  Feb.  23,  1920.) 

1.  Taxation  <3=>565  —  Balances  due  fbom 
collecting  officeb  on  beadju8tment  of 
accounting  lien  on  his  peopebtt;  "ac- 
count so  settled." 

Kirby's  Dig.  (  7172,  gives  a  lien  on  the 
property  of  a  tax  collector  for  all  amounts 
found  on  settlem'ent  to  be  due  from  that  officer, 
whether  the  balance  appeared  from  an  original 
account  of  the  officer  or  from  a  readjusted  ac- 
count under  section  7174,  the  words  "account 
so  settled"  in  the  former  section  relating  to 
balances  found  under  the  latter  section;  both 
sections  being  embraced  in  a  single  statute. 

2.  Taxation  <®=565  —  Judgment  lien  limi- 
tation 8TATUTE  NOT  APPLICABLE  TO  LIEN  OF 
COUNTY  ON  LAND  OF  TAX  COLLECTOB. 

Kirby's  Dig.  Sf  4438,  4439,  regulating  the 
period  of  limitations  of  judgment  liens  to  three 
years,  has  no  application  to  section  7172,  pro- 
viding that  balances  found  to  be  due  from  a 
tax  collector  shall  be  a  lien  from  the  date  of 
the  settlement  of  his  account,  applying  only 
to  judgments  in  the  Supreme,  chancery,  or  cir- 
cuit courts  of  the  state,  or  in  District  or  Cir- 
cuit Courts  of  the  United  States  within  the 
state. 
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A.  TAXATION  <8=366S  —  LrEN  OH  PROPERTY  OF 
TAX  COLLECTOR  COEXTENSIVE  WITH  LIMITA- 
TION OV  WHOLE;  OOUNTT. 

The  lien  which  Clay  county  has  under  Kir- 
by's Di(.  |  7172,  on  balances  found  to  be  due 
from  a  tax  collector  is  coextensive  with  the 
limits  of  the  whole  county,  regardless  of  which 
district  the  delinquent  lives  in  or  in  which  the 
settlement  was  filed  or  readjusted;  such  coun- 
ty being  divided  into  two  separate  court  dis- 
tricts by  Acts  1881,  p.  21  (Acts  1911,  p.  101). 

4.  Execution  <8=»220— Place  or  "judicial 

SALES"  Or  LAND. 

Under  Kirby's  Dig.  §  3275V  and  Acts  1881, 
p.  21  (Acta  1911,  p.  161),  sales  of  land  in  the 
Western  District  of  Clay  county  under  execu- 
tion are  to  be  made  at  the  courthouse  door  in 
that  district,  the  words  "Judicial  sales,"  as 
used  in  the  statute  dividing  Clay  county  into 
two  districts,  embracing  execution  sales. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Judicial 
Sale.] 

5.  Taxation  «=»565— Lr*N  on  land  or  tax 

COLLECTOR    NOT   VACATED    BT   EXECUTION    OF 
SUPERSEDEAS  BOND. 

A  lien  created  by  Kirby's  Dig.  g  7172,  in 
favor  of  a  county  against  the  land  of  a  tax  col- 
lector, was  not  extinguished  by  a  supersedeas 
bond  executed  by  the  tax  collector  on  appeal  to 
the  Supreme  Court  from  an  adjustment  of  his 
account;  the  bond  merely  suspending  enforce- 
ment during  the  time  that  the  appeal  was  pend- 
ing. 

6.  Taxation  <^=>565  —  Unnecessary  to  ex- 
haust REMEDY  ON  SUPERSEDEAS  BOND  BE- 
FORE ENFORCING  LIEN  ON  COLLECTOR'S  LAND. 

Where  county  obtained  lien  on  land  of  tax 
collector  under  Kirby's  Dig.  §  7172,  and  tax 
collector  appealed  to  the  Supreme  Court  and 
executed  a  supersedeas  bond,  the  county  could 
properly  enforce  the  county's  lien  against  the 
land  without  first  exhausting  the  remedy 
against  the  sureties  on  the  bond.     . 

7.  Marshaling  assets  and  securities  «3=»8 
— Bight  not  granted  where  relief  is  not 
asked  in  time. 

Where  county  acquired  lien  against  land  of 
tax  collector  under  Kirby's  Dig.  $  7172,  a  sub- 
sequent mortgagee  of  the  land,  after  an  exe- 
cution sale  has  been  had  and  the  property  has 
been  purchased  by  a  surety  on  the  supersedeas 
bond  of  the  tax  collector,  who  appealed,  cannot 
then  for  the  first  time  insist  that  the  surety 
should  be  compelled  to  secure  reimbursement 
for  losses  out  of  property  other  than  that 
mortgaged,  such  surety  standing  upon  his  legal 
right  as  purchaser  at  the  execution  sale,  and 
not  asking  to  be  subrogated  to  the  rights  of 
the  county. 

8.  Judgment  <8=>11  —  Judgment  construc- 
tive NOTICE  OF  ITS  EXISTENCE  NOTWITH- 
STANDING OMISSION  IN  RECORD. 

A  judgment  rendered  by  a  court  was  con- 
structive notice  of  its  existence,  though  defec- 
tive by  reason  of  an  omission  in  the  chain 
of  records  from  day  to  day  in  not  showing  an 
authorized  session  on  the  date  of  the  rendition 


STATE  SAVINGS  ASSTT  181 

aw.) 

of  the  judgment,  provided  the  court  was  prop- 
erly adjourned  from  day  to  day. 

9.  Evidence  cj=»82— Court  proceedings  ram- 
sumed  regular. 
Where  a  court  of  record,  assembled  at  the 
place  ■  authorized  by  law,  assumes  to  function 
as  a  court,  it  is  presumed,  until  the  contrary 
appears,  that  the  proceedings  are  regular  and 
proper,  but  the  presumption  may  be  overcome 
by  other  portions  of  the  record  showing  that 
the  court  was  not  regularly  in  session. 

Appeal  from  Clay  Chancery  Court  J  Archer 
Wheattey,  Chancellor. 

Salt  by  the  Georgia  State  Savings  Associa- 
tion and  another  against  F.  G.  Taylor  and 
others.  Decree  for  plaintiffs,  and  the  named 
defendant  appeals.  Reversed  and  remanded, 
with  directions. 

J.  L.  Taylor  and  Oliver  &  Oliver,  all  of 
Corning,  and  Huddleston,  Fuhr  &  Fntrell,  of 
Paragonld,  for  appellant 

House,  Rector  &  House,  of  Little  Rock,  and 
0.  T.  Bloodworth,  of  Corning,  for  appellees. 

McCULLOCH,  C.  J.  J.  E.  Matthews  was 
sheriff  and  ex  officio  tax  collector  of  Clay 
county,  and  at  the  July  term,  1913,  of  the 
county  court  of  that  county  he  filed  his 
settlement  of  tax  collections,  showing,  among 
other  credits,  a  certain  payment  of  $8,000 
to  the  county  treasurer.  The  settlement  was 
approved.  A  petition  was  filed  In  the  county 
court  on  February  5,  1915,  against  Matthews 
by  the  treasurer,  alleging  that  the  item  of 
credit  for  said  payment  of  $8,000  to  the 
treasurer  was  erroneous,  in  that  no  such 
payment  was  in  fact  made,  and  the  petition 
contained  a  prayer  for  readjustment  of  said 
settlement  account.  The  proceedings  were 
based  on  the  statute,  which  provides  that — 

"Whenever  any  error  shall  be  discovered  in 
the  settlement  of  any  county  officer  made  with 
the  county  court,  it  shall  be  the  duty  of  the 
court,  at  any  time  within  two  years  from  the 
date  of  such  settlement,  to  reconsider  and  ad- 
just the  same."    Kirby's  Digest,  §  7174. 

The  county  court  proceeded  to  readjust  the 
said  account  of  Matthews  on  March  5,  1915, 
and  entered  a  Judgment  against  Matthews, 
readjusting  his  said  account  and  finding  him 
in  debt  to  the  county  in  the  sum  of  said  item 
for  which  he  bad  erroneously  taken  credit. 

These  proceedings  were  had  at  the  regu- 
lar January  term,  1915,  of  the  county  court 
at  Piggott,  the  county  seat,  where  the  orig- 
inal settlement  account  had  been  filed  and 
approved.  Clay  county  has  two  separate 
court  districts,  the  courts  for  the  Eastern 
district  being  held  at  Piggott,  and  those  for 
the  Western  district  being  held  at  Corning. 
Acts  1881,  p.  21  (Acts  1911,  p.  161). 

Citation  against  Matthews  was  duly  is- 
sued and  served,  returnable  on  February  25, 
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IMS,  and  on  that  day  the  hearing  was  con- 
tinued over  to  March  4,  1915,  to  which  date 
an  order  of  adjournment  of  the  court  was  en- 
tered. The  Judgment  readjusting  the  ac- 
count was,  as  before  stated,  rendered  and 
entered  of  record  on  March  5,  1910,  but  at 
that  time  the  record  failed  to  show  an  open- 
ing and  adjournment  of  the  court  on  March 
4th,  the  date  to  which  the  court  had  previous- 
ly adjourned.  However,  this  omission  was 
subsequently  corrected  by  a  nunc  pro  tunc 
entry,  showing  that  the  court  convened  on 
March  4th,  according  to  adjournment,  and 
that  after  certain  proceedings  were  had 
there  Was  adjournment  to  March  6th,  the 
date  on  which  the  Judgment  in  controversy 
was  rendered.  This  was  not  done,  however, 
until  after  the  rights  asserted  by  appellees 
In  this  action  were  acquired. 

Matthews  mortgaged  the  lands  now  in 
controversy,  situated  in  the  Western  district 
of  Clay  county,  to  appellees  Georgia  State 
Savings  Association  and  American  Building 
&  Loan  Association  In  April  and  May,  1915, 
respectively;  and  appellees  now  seek  to  fore- 
close said  mortgages. 

Execution  was  issued  against  Matthews 
on  the  aforesaid  Judgment  in  favor  of  Clay 
county  on  June  12,  1917,  and  the  same  was 
levied  on  the  lands  In  controversy.  The  fand 
was  advertised  and  sold  under  the  execution 
at  Corning,  and  appellant  Taylor,  who  was 
one  of  the  sureties  on  the  bond  of  Matthews 
as  tax  collector,  purchased  the  lands  for  him- 
self and  his  cosureties.  In  the  foreclosure 
suit  Instituted  by  appellees,  Taylor  was 
Joined  as  defendant,  and  relief  against  him 
was  sought  in  the  cancellation  of  his  deed 
under  the  said  execution  sale.  The  chancel- 
lor granted  that  relief  against  appellant,  and 
decreed  a  foreclosure  of  the  mortgages  free 
from  any  claims  of  appellant 

Appellant  asserts  the  superiority  of  his 
claim  as  purchaser  of  the  land  upon  the 
force  of  a  lien  created  in  favor  of  Clay  coun- 
ty by  the  following  statute: 

"The  amount  or  balance  of  every  account  so 
settled  and  due  to  the  county  shall  be  a  lien 
from  the  date  of  the  settlement  of  such  ac- 
count on  the  real  estate  and  personal  property 
of  the  delinquent  situated  in  the  county  wherein 
each  delinquent  lives."    Kirby's  Digest,  f  7172. 

Appellees  contend  that  the  statute  has  no 
application  to  balances  found  to  be  due  from 
a  collecting  officer  on  the  readjustment  of 
his  accounts,  and  that  it  applies  only  to  de- 
linquencies on  balances  on  original  settle- 
ments made  by  such  officers. 

Sections  7155  to  7176,  Inclusive,  of  Kir- 
by's Digest,  which  relate  to  the  settlements 
of  collecting  officers  with  the  county  court 
and  the  enforcement  of  the  claims  of  coun- 
ties against  delinquent  officers,  were  en- 
acted in  the  order  they  now  appear  in  the 
Digest  by  the  Act  of  March  31,  1883,  which 
was  a  general  revenue  statute.     Acts  1883, 


p.  199.  The  last  two  sections  mentioned  re- 
late to  readjustment  of  accounts  for  errors 
within  two  years  after  date  of  settlements. 

Learned  counsel  for  appellees  disclaim 
any  contention  that  the  position  of  section 
7172  of  the  Digest  with  relation  to  the  later 
sections  (7174  and  7175),  authorizing  the  re- 
adjustment of  accounts,  has,  of  itself,  an  im- 
portant bearing  on  the  interpretation  of  this 
part  of  the  statute,  but  their  argument  Is, 
as  we  understand  It,  that  under  the  law  as 
declared  in  previous  statutes  prior  to  the 
passage  of  the  revenue  act  of  1883,  supra, 
section  7172  did  not  apply  to  balances  due  on 
readjusted  accounts  under  the  other  sections, 
and  that  when  the  framers  of  the  act  of 
1883  re-enacted  those  parts  of  the  old  stat- 
utes In  the  regular  order  In  which  they  ap- 
peared in  Gantt's  Digest,  it  was  meant  to 
adopt  the  same  entirely,  with  the  restricted 
application  of  each  section.  This  does  not 
follow,  even  If  It  be  conceded  that  section 
7172  as  found  in  the  old  statute  did  not  ap- 
ply to  balances  due  on  readjusted  accounts. 
The  sections  on  this  subject  in  Kirby's  Di- 
gest, down  to  and  Including  section  7173, 
were  In  the  Revised  Statutes  of  1838,  and  In 
the  year  1867  the  General  Assembly  enacted 
the  statute  (Kirby's  Digest,  §§  7174  and  7175), 
authorizing  the  county  court  to  readjust  the 
accounts  of  such  oftcers  within  one  year 
from  date  of  settlement.  All  of  these  sec- 
tions of  the  old  statute,  as  digested  in 
Ganttf s  Digest  of  1874,  were  incorporated  In 
regular  order  and  substantially  in  the  same 
language,  except  that  section  7174  was 
changed  so  as  to  authorize  the  readjustment 
within  two  years  instead  of  one  year,  as 
theretofore  authorized. 

There  is  little  reason  for  assuming  that 
the  lawmakers  meant  to  make  a  distinction 
between  balances  due  between  original 
settlement  accounts  of  collecting  officers  and 
those  accounts  which  the  county  court  might 
readjust  upon  authority  of  the  statute.  This 
distinction  might  have  resulted  under  the 
old  statutes  by  reason  of  the  fact  that  the 
various  provisions  of  the  law  were  In  differ- 
ent statutes,  separately  enacted,  without  ref- 
erence to  each  other ;  but,  when  the  framers 
of  the  general  revenue  and  taxation  law  of 
1883  gathered  together  the  various  sections 
of  the  former  statutes  and  enacted  them  into 
a  composite  whole,  their  separate  relation- 
ship to  each  other  was  changed,  and  the  dis- 
tinctions which  thus  existed  with  respect  to 
the  effect  of  the  lien  section  (7172)  on  the 
other  sections  authorizing  readjustment  of 
accounts  entirely  disappeared. 

[1]  What  the  framers  of  the  statute  meant 
to  do  was  to  give  the  county  a  lien  on  the 
property  of  a  .collecting  officer  for  all  amounts 
found  on  settlement  to  be  due  from  that 
officer,  whether  the  balance  appeared  from 
an  original  account  of  the  officer  or  from  a 
readjusted  account.    The  lien  Is  conferred 


Digitized  by 


Google 


Ark.)  TAYIX>R  v.  GEORGIA. 

(Mt 
for  the  balance  due  whenever  ascertained! 
and  declared  by  lodgment  of  the  county 
court  The  balance  found  due  is  the  same 
debt,  though  unascertained  until  the  ac- 
count Is  readjusted,  and  the  lien  attaches 
under  the  statute  whenever  the  balance  1b 
ascertained  and  declared. 

There  is  no  significance  in  the  use  of  the 
words  "account  so  settled,"  in  section  7172, 
as  showing  that  the  provisions  of  that  sec- 
tion applied  only  to  balances  found  due  un- 
der sections  of  the  statute  which  precede 
this  one  in  order.  The  sections  are  all  em- 
braced in  a  single  statute,  and  the  words  "so 
settled"  relate  to  balances  found  due  on 
settlements  and  readjustments  thereof  as 
authorised  by  that  statute. 

Our  conclusion,  therefore,  Is  that  the  stat- 
ute in  question  applied  to  the  balance  found 
due  on  the  readjustment  of  the  accounts  of 
Matthews. 

[21  It  Is  next  contended  that  the  lien  ex- 
pired in  three  years  under  a  general  statute 
of  the  state  regulating  the  period  of  limita- 
tions of  Judgment  liens,  which  prescribed 
that  such  liens  shall  continue  In  force  three 
years  from  date  of  Judgment.  Klrby's  Di- 
gest, H  4438,  4439. 

We  do  not  quite  understand  the  application 
of  this  contention  to  the  facts  of  the  present 
case,  for  the  reason  that  the  execution  was 
Issued  and  sale  made  thereunder  within  three 
years  after  the  rendition  of  the  Judgment  of 
the  county  court  readjusting  the  account  of 
Matthews.  Be  that  as  It  may,  however,  it  is 
dear  that  the  period  of  limitation  fixed  by 
the  general  statute  has  no  application  to  the 
statute  now  under  consideration  with  re- 
spect to  liens  in  favor  of  a  county  against 
delinquent  collecting  officers.  The  general 
statute  applies  only  to  Judgments  "In  the 
Supreme,  chancery  or  circuit  court  of  this 
state,  or  in  the  district  or  circuit  court  of 
the  United  States  within  this  state."  Klrby's 
Digest,  f  4438.  The  lien  Involved  in  the 
present  case  Is  one  conferred  In  favor  of 
the  county  under  the  special  circumstances 
mentioned  in  the  statute;  that  is  to  say, 
against  the  property  of  a  delinquent  officer 
for  the  balance  found  due  to  the  county  on 
his  settlement  for  funds  collected.  There  are 
no  prescribed  limitations  upon  the  continu- 
ation of  this  Hen.  Whether  the  general  stat- 
utes of  limitation  of  ten  years  for  suits  on 
Judgments  apply  we  need  not  decide  In  this 
case. 

[S]  The  next  contention  Is  that,  inasmuch 
as  Clay  county  has  been  divided  into  two 
districts,  the  effect  of  which  is  to  make  the 
separate  districts  the  same  as  distinct  coun- 
ties, the  lien  under  this  statute  only  applies 
to  property  within  the  Eastern  district, 
where  the  Judgment  of  the  county  court,  re- 
adjusting the  account  of  Matthews,  was 
rendered.  That  is  not  the  language  or  the 
effect  of  the  statute,  which  in  express  words 
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declares  the  lien  In  favor  of  the  county  "on 
the  real  estate  and  personal  property  of  the 
delinquent  situated  in  the  county."  The  lien 
is  therefore  coextensive  with  the  limits  of 
the  whole  county,  regardless  of  which  dis- 
trict the  delinquent  lives  in  or  in  which  the 
settlement  was  filed  or  readjusted. 

[4]  Again,  it  is  Insisted  that  the  execution 
sale  was  void  because  It  was  held  at  the 
courthouse  door  at  Corning,  in  the  Western 
district,  whereas  It  should  have  been  held  at 
the  courthouse  door  at  Plggott,  the  county 
seat  The  lands  sold,  are,  as  before  stated, 
situated  in  the  Western  district  The  stat- 
ute regulating  sales  of  real  estate  under  ex- 
ecution provides  that  the  sale  of  real  estate 
"shall  be  made  at  the  courthouse  door,  un- 
less, at  the  request  of  the  defendant  who 
owns  the  land,  the  officer  shall  appoint  the 
sale  upon  the  premises."  Klrby's  Digest,  g 
3275.  This  means,  of  course,  the  courthouse 
door  of  the  county  where  the  lands  are  sit- 
uated. In  the  statute  dividing  Clay  county 
Into  two  districts  there  Is  a  section  relating 
to  the  enforcement  of  Judgments  and  decrees 
(section  7),  which  reads  as  follows: 

"That  all  judgments  and  decrees  rendered 
in  the  circuit  courts  of  the  respective  districts 
shall  be  liens  upon  real  estate  only  in  the  dis- 
trict where  such  judgments  and  decrees  are 
rendered ;  but  executions  in  the  hands  of  the 
sheriff  shall  have  the  same  lien  and  force 
throughout  the  entire  county,  as  though  but  one 
court  was  held  in  said  county;  and  all  sales  of 
real  estate  and  other  property  made  by  the 
sheriff,  in  accordance  with  the  laws  of  this 
state,  regulating  judicial  sales  at  the  court- 
house door  in  the  Western  district,  shall  be  as 
lawful  as  if  made  at  the  courthouse  door  of 
the  county  seat  Provided,  that  all  sales  upon 
executions,  decrees  and  orders  of  the  courts  of 
the  Eastern  district  shall  be  made  at  the  court- 
house door  of  the  county  seat  in  the  Eastern 
district" 

It  must  be  confessed  that  the  language  of 
this  section  Is  to  some  extent  vague  and  un- 
certain, but  we  think  the  proper  interpreta- 
tion of  the  language  is  that  all  public  sales 
of  land  situated  in  the  Western  district  of 
Clay  county  are  to  be  made  at  the  courthouse 
door  In  that  district  The  proviso  in  the 
section  is  the  part  which  renders  it  uncer- 
tain, but  it  was  intended,  we  think,  to  de- 
clare thnt  all  sales  on  execution,  that  is,  all 
such  sales  as  regulated  by  general  statute 
with  respect  to  the  place  of  sale,  should  be 
at  the  courthouse  door  In  the  Eastern  dis- 
trict, and  that  all  sales  under  decrees  and 
judgments  of  the  courts  of  the  Eastern  dis- 
trict should  be  made  at  the  courthouse  door 
in  that  district  This  Interpretation  gives 
full  effect  to  the  manifest  purpose  of  the  law- 
makers to  treat  the  Western  district  of  Clay 
county  as  a  separate  county  so  far  as  con- 
cerned the  regulation  of  sales  under  execu- 
tion. The  use  of  the  words  "judicial  sales" 
was  obviously  intended  to  embrace  execution 
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sales,  though  It  Is  not  a  correct  use  of  the 
term. 

[6,  6]  It  Is  further  contended  that  the  lien 
created  by  statute  In  favor  of  Clay  county 
was  extinguished  by  the  supersedeas  bond 
executed  by  Matthews  on  his  appeal  to  the 
Supreme  Court.  The  law  has  been  settled 
against  this  contention  by  the  decision  of 
this  court  In  the  case  of  Love  v.  Cahn,  93 
Ark.  215,  124  S.  W.  259,  where  it  was  held 
that  the  execution  of  a  supersedeas  bond 
does  not  operate  as  annulling  or  vacating  the 
Judgment  appealed  from,  but  merely  sus- 
pends the  enforcement  during  the  time 
that  the  appeal  was  pending.  Nor  is  it  cor- 
rect to  say  that  the  county  or  the  sureties 
on  the  bond  of  Matthews  ought  to  have  first 
exhausted  the  remedy  against  the  sureties  on 
the  supersedeas  bond. 

[7]  This  is  also  true  as  to  the  contention 
that  all  of  the  property  of  Matthews  should 
be  marshaled,  and  that  appellant  and  the 
other  sureties  on  the  bond  of  Matthews 
should  be  compelled  to  secure  reimbursement 
for  losses  out  of  property  other  than  that 
mortgaged  to  appellees.  That  question  might 
properly  have  arisen  if  appellees  had  sought 
to  compel  marshaling  of  assets  before  the 
sale  under  execution  and  the  acquisition  of 
the  rights  of  appellant  as  purchaser  of  the 
particular  lands  sold  at  the  execution  sale. 
Appellant,  though  originally  liable  to  Clay 
county  for  the  amount,  has  acquired  specific 
rights  under  his  purchase  at  the  execution 
sale,  as  evidenced  by  the  sheriff's  deed  pur- 
suant to  the  sale,  and  It  Is  too  late  now  for 
appellees  to  ask  a  court  of  equity  to  com- 
pel him  to  release  the  rights  thus  acquired 
and  seek  reimbursement  out  of  other  prop- 
erty of  the  delinquent  collector.  He  is  not 
asking  to  be  subrogated  to  the  rights  of  the 
county,  as  a  Judgment  creditor  of  Matthews, 
but  he  stands  upon  his. legal  right  as  pur- 
chaser at  the  execution  sale.  Appellees  are 
now  in  no  position  to  insist  upon  that  relief, 
which  a  court  of  equity,  under  other  circum- 
stances, might  have  afforded. 

This  brings  us  to  a  consideration  of  the 
last  contention  of  counsel  for  appellees  in 
support  of  the  correctness  of  the  decree,  and 
the  one  upon  which  it  seems  the  chancellor 
based  the  decree ;  that  is  to  say,  the  conten- 
tion that  the  judgment  of  the  county  court 
entered  on  March  6,  1915,  readjusting  the 
account  of  Matthews,  was  void  on  its  face  at 
the  time  appellees  acquired  rights  In  the 
property  in  controversy  under  the  mortgages, 
for  the  reason  that  the  record  showed  an 
adjournment  fromj  February  25,  1915,  to 
March  4,  1915,  without  showing  that  the 
court  convened  on  the  last-named  date  and 
adjourned  over  to  the  6th. 

The  record  of  the  county  court,  which  was 
before  the  chancellor  at  the  time  of  his  de- 
cree, including  the  nunc  pro  tunc  entry  show- 
ing that  the  county  court  was  in  fact  con- 


vened on  March  4th,  and  adjourned  over 
until  the  next  day,  made  a  complete  record 
of  a  valid  session  of  the  county  court  on 
March  5th,  the  date  of  the  rendition  of  this 
judgment.  But  It  is  conceded  that  appellees 
at  the  time  of  the  execution  of  the  mortgages 
had  no  actual  notice  of  the  rendition  df  this 
Judgment,  but  the  contention  is  that  the  con- 
dition of  the  record  at  that  time  was  defec- 
tive in  failing  to  show  a  session  of  the  court 
on  March  4th,  to  which  it  had  been  ad- 
journed ;  that  the  Judgment  entry  of  March 
5th  did  not  constitute  constructive  notice  to 
appellees  in  dealing  with  Matthews  concern- 
ing the  property  on  which  the  county  assert- 
ed a  lien.  The  contention  is,  in  other  words, 
that  since  appellees  had  no  actual  notice  of 
the  rendition  of  the  judgment,  the  record  as 
it  then  stood  did  not  give  constructive  notice 
because  it  was  a  record  which  appeared  on 
Its  face  to  show  that  the  judgment  was  un- 
authorized. If  the  nunc  pro  tunc  order  cor- 
recting the  defects  in  the  record  was  not  be- 
fore us,  the  decision  of  the  case  might  be 
different,  but  we  have  a  record  now  which 
shows  that  the  judgment  was  valid,  and  this 
narrows,  the  question  for  decision  to  that  of 
whether  or  not  those  dealing  with  Matthews 
were  bound  to  take  constructive  notice  of  a 
judgment  appearing  on  the  record  of  the 
county  court,  even  though  there  was  a  defect 
in  the  chain  of  records  from  day  to  day  so 
as  to  show  an  authorized  session  on  the  date 
of  the  rendition  of  the  judgment. 

[I,  I]  The  Judgment  entered  on  March  5th 
was  regular  so  far  as  It  showed  that  the 
court  purported  to  be  in  session  that  day 
and  was  attempting  to  exercise  the  functions 
of  a  court.  This,  we  think,  was  sufficient  to 
put  every  person  on  notice,  constructively  or 
otherwise,  that  the  court  was  then  In  session. 
The  fact  that  according  to  the  record  of  the 
proceedings  that  day  the  court  was  assuming 
to  function  as  a  court  was  sufficient  to  put  the 
public  upon  notice  that  the  court  was  in  fact 
in  session.  If  it  turned  out  that  there  was 
no  validity  to  the  session,  of  course,  the 
judgment  of  the  court  would  be  void,  but  the 
judgment,  If  in  fact  valid,  though  defective 
according  to  the  omissions  in  the  record  of 
sessions  of  previous  days,  was  sufficient  to 
charge  the  public  with  notice  of  Its  legal 
existence.  Where  a  court  of  record,  as- 
sembled at  the  place  authorized  by  law,  as- 
sumes to  function  as  a  court,  it  Is  presumed, 
until  the  contrary  appears,  that  the  pro- 
ceedings are  regular  and  proper.  Sweeptzer 
v.  Gaines,  19  Ark.  96 ;  1  Black  on  Judgments, 
i  270 ;  1  Freeman  on  Judgments,  1 132. 

This  presumption  may  be  overcome  by  other 
portions  of  the  record  showing  that  the  court 
was  not  legally  in  session  at  the  time  of  the 
attempted  rendition  of  the  judgment  in  con- 
troversy, but  the  fact  that  it  appeared  regu- 
larly upon  the  record  of  the  court  was  suffi- 
cient to  constitute  notice  to  all  persons  that 
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there  was  a  Judgment  legally  rendered  by  the 
court,  and,  If  It  turns  out  by  a  correction  of 
the  record,  or  otherwise,  that  the  judgment 
was*  In  fact  valid  all  persons  are  bound  by  it. 
We  are  of  the  opinion,  therefore,  that  the 
chancellor  erred  in  holding  that  appellees 
were  Innocent  mortgagees,  and  that  the  rights 
under  those  mortgages  are  superior  to  appel- 
lants rights  as  purchaser  of  the  land  under 
execution.  The  decree  is  reversed,  and  the 
cause  remanded,  with  directions  to  enter  de- 
cree in  favor  of  appellant  in  accordance  with 
this  opinion. 


CRANFORD  et  aL  v.  HODGES.     (No.  128.) 

(Supreme  Court  of  Arkansas.     Jan.  18,  1820. 
Rehearing  Denied  Feb.  16,  1920.) 

1.  Appeal  Ann  ebkob  <6=>162(1)— Receipt  of 

MONEY  OBDBBES  PAID  BT  DECREE  INCONSIST- 
ENT  WITH  BIGHT  OF  APPEAL. 

Where  in  a  suit  to  compel  the  conveyance 
of  land  the  court  decreed  that  plaintiff  pay  a 
specified  amount  into  court  and  that  title  be 
divested  out  of  defendants,  the  receipt  of  the 
money  by  one  of  the  defendants  was  inconsistent 
with  her  right  to  appeal,  though  she  gave  a 
sufficient  bond  for  its  return  in  case  of  reversal. 

2.  Costs  «=>42(5)— Tendeb  of  pebfobmance 
insufficient   to   pbevknt    liability    fob 

COSTS. 

Where  defendants  agreed  to  convey  land  in 
which  a  minor  had  an  interest  when  an  order 
of  court  for  the  sale  of  his  interest  could  be 
obtained,  and,  being  unable  to  obtain  such  order, 
tendered  a  deed  for  their  own  interests,  recit- 
ing that  a  note  was  to  be  executed  for  the  mi- 
nor's share  of  the  price,  the  costs  of  a  suit  by 
the  purchaser  for  specific  performance  in  which 
they  were  decreed  to  convey  their  own  interests 
were  properly  assessed  against  them,  as  the 
provision  for  a  note  was  not  in  accordance  with 
the  contract. 

Appeal  from  White  Chancery  Court;  J.  E. 
Martineau,  Chancellor. 

Suit  by  one  Hodges  against  Emma  Cran- 
ford and  others.  From  a  decree  for  plain- 
tiff, defendants  appeal.    Affirmed. 

Culbert  L.  Pearce,  of  Bald  Knob,  and  Mil- 
ler &  Ylngllng,  of  Searcy,  for  appellants. 
Brundldge  &  Neelly,  of  Searcy,  for  appellee. 

SMITH,  J.  Mary  F.  Grant  died  intestate 
and  was  survived  by  her  husband,  C.  H.  Grant, 
and  two  minor  children,  Emma  and  Fred 
Grant  At  the  time  of  her  death  she  was  the 
owner  of  the  town  lots  involved  in  this  litiga- 
tion. Emma  attained  her  majority  and  mar- 
ried. Her  name  is  now  Emma  Cranford. 
Fred  Grant  is  still  a  minor.  In  March,  1919, 
the  father  and  daughter  decided  to  sell  their 
interest  in  the  property  and,  after  consulting 
with  the  boy,  they  offered  the  property  to 


appellee  for  $3,000.  The  offer  was  accepted, 
and  a  contract  in  writing  was  executed  and 
signed  by  Grant  and  his  daughter,  who  were 
there  designated  as  parties  of  the  first  part 
As  to  the  interest  of  Fred  Grant  the  minor, 
it  was  provided  that  as  soon  as  an  order  could 
be  obtained  from  a  court  of  competent  Juris- 
diction authorizing  him  to  convey  bis  in- 
terest the  parties  of  the  first  part  bound 
themselves  too  execute  a  warranty  deed  con- 
veying their  respective  Interests;  it  being 
recited  that  the  consideration  for  all  three 
interests  should  be  $3,000,  and  that  the  par- 
ties of  the  first  part  would  make  between 
themselves  and  with  the  said  Fred  Grant 
"a  division  of  the  purchase  money  according 
to  their  own  agreement."  The  parties  of  the 
first  part  acknowledged  the  payment  of  $700 
to  Emma  Cranford  to  be  applied  as  payment 
on  her'  portion  of  the  total  consideration. 

There  appears  to  have  been  no  question 
about  the  good  faith  of  the  parties  to  this 
contract  but  they  were  unable  to  obtain  the 
order  removing  the  disabilities  of  Fred  Grant 
because  he  was  under  18  years  of  age. 
Thereafter  there  were  negotiations  between 
the  parties,  as  to  the  details,  of  which  they 
differed,  but  no  agreement  was  reached,  and 
this  suit  was  brought 

Before  the  institution  of  this  suit  Grant  and 
Mrs.  Cranford  sold  the  lots  to  Mrs.  Mabel  O. 
Pearce,  who  bought  with  full  knowledge  of 
the  prior  contract  and  she  was  made .»  party 
to  this  litigation.  The  deed  to  Mrs.  Pearce 
recited  the  payment  of  $2,300  to  Grant  and 
Mrs.  Cranford  and  the  execution  of  a  note 
for  $700  payable  to  the  order  of  Fred  Grant 
in  five  years,  bearing  interest  at  the  rate  of  8 
per  cent 

On  the  final  hearing  the  court  decreed  that 
the  plaintiff,  Hodges,  should  pay  into  the 
registry  of  the  court  the  sum  of  $1,600,  being 
the  amount  of  purchase  money  unpaid,  and 
that  upon  the  payment  of  said  sum  all  title 
should  be  divested  out  of  Mrs.  Cranford, 
Grant  and  Mrs.  Pearce  and  vested  in  plain- 
tiff, and  that  the  deed  to  Mrs.  Pearce  should 
be  set  aside  and  held  for  naught  and  that 
Mrs.  Pearce  is  the  owner  of  the  said  sum 
of  $1,600  so  ordered  paid,  and  the  clerk  of  the 
court  was  directed  to  pay  the  same*  to  her 
and  to  have  the  same  receipted  for  upon  the 
margin  of  the  decree. 

It  was  further  recited  that  the  rights  of 
the  minor,  Fred  Grant  were  not  to  be  in  any 
manner  affected  by  the  decree. 

The  defendants  were  ordered  to  pay  all 
costs,  and  have  prosecuted  this  appeal.  This 
decree  was  rendered  June  8, 1919. 

[1]  Thereafter,  on  July  5th,  Mrs.  Pearce 
received  said  sum  from  the  clerk  and  execut- 
ed a  bond  containing  the  following  recitals: 

"And  the  defendants,  desiring  to  appeal  from 
said  decree,  and  further  desiring  to  refrain  from 
jeopardizing  any   of  their  rights  herein,   here 
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offer  to  conditionally  accept  said  sum  of  $1,600, 
to  be  returned,  however,  to  the  clerk  of  the 
chancery  court  in  the  event  that  said  decree  is 
reversed  by  the  Supreme  Court  of  Arkansas. 

"Therefore  we  hereby  undertake  and  bind  our- 
selves that  in  the  event  the  Supreme  Court  of 
Arkansas  reversed  the  decree  of  the  White  chan- 
cery court  in  the  above-entitled  cause  of  action 
that  the  defendant  Mabel  O.  Pearce  will  pay 
into  court  the  sum  of  $1,000,  whenever  directed, 
to  be  subject  to  the  further  orders  of  the  court 
upon  a  final  determination  of  said  cause  of  ac- 
tion, and  that  she  will  obey  all  other  orders  and 
decrees  made  by  said  court  in  the  premises." 

Appellee  has  moved  to  dismiss  this  appeal 
because  of  the  action  of  Mrs.  Pearce  in  with- 
drawing this  money  from  the  registry  of  the 
court;  and  we  think  that  motion  is  well  taken 
so  far  as  she  is  concerned.  Appellants  say, 
however,  that  Mrs.  Pearce's  acceptance  of  this 
money  was  conditional,  and  that  they  have 
given  a  bond,  the  solvency  of  which  is  undis- 
puted, and  which  has  been  approved,  ■which 
requires  the  return  of  this  money  if  appellants 
prevail  upon  their  appeal.  This  action  is  In- 
consistent, however,  with  Mrs.  Pearce's  right 
to  appeal.  The  use  of  this  money  pending  this 
appeal  is  Itself  a  benefit  and  one  which  Mrs. 
Pearce  has  the  right  to  enjoy  only  because 
her  deed  was  canceled,  and  it  is  inconsistent 
for  her  to  enjoy  the  use  of  money  to  which 
she  is  only  entitled  because  her  deed  has 
been  canceled,  and,  while  using  the  money 
thus  obtained,  prosecute  a  suit  to  reverse  the 
very  decree  under  which  that  right  is  enjoy- 
ed. Jones  v.  Hall,  136  Ark.  348,  206  S.  W. 
671. 

It  is  apparent  that  the  real  parties  in  in- 
terest are  now  appellee  and  Mrs.  Pearce, 
as  Fred  Grant's  rights  have  not  been  affected 
by  either  the  contract  of  sale  or  the  deed  to 
Mrs.  Pearce  or  by  the  decree  in  this  cause, 
and  that  Mrs.  Cranford  and  Grant  get  $2,300 
for  the  land  whether  the  title  vests  in  appel- 
lee or  in  Mrs.  Pearce. 

[2]  The  other  appellants  say,  however,  that 
the  appeal  should  not  be  dismissed,  not  only 
because  Mrs.  Pearce's  acceptance  of  the 
money  was  conditional,  but  because  they  have 
taken  no  action  Inconsistent  with  their  right 
of  appeal,  and  It  is  insisted  by  them  that,  If 
the  appeal  is  dismissed,  they  are  made  liable 
for  the  costs  of  this  proceeding,  whereas 
they  would  be  entitled  to  a  reversal  of  the 
decree  if  the  cause  were  heard  on  its  merits. 
We  do  not  agree  with  them  In  this  contention. 
This  suit  was  not  defended  upon  the  ground 
that  the  defendants'  performance  was  impos- 
sible because  of  the  minority  of  Fred  Grant 
Upon  the  contrary,  it  is  asserted  that  appel- 
lants have  at  all  times  offered  to  perform 
the  contract,  and  as  a  reason  for  not  now 
assessing  the  costs  against  them  it  is  as- 
serted that  they  offered  to  do  substantially 
what  the  decree  directs  done.  In  reply  to 
this  contention  it  is  pointed  out  that,  while 


Grant  and  Mrs.  Cranford  did  tender  to  ap- 
pellee a  warranty  deed  to  the  property  in 
question,  conveying  their  respective  inter- 
ests therein  for  the  sum  of  $2,300,  that  deed 
also  recited  the  existence  of  a  note  to  be  ex- 
ecuted to  Fred  Grant  by  appellee  for  the  sum 
of  $700,  due  in  five  years  and  bearing  interest 
at  the  rate  of  8  per  cent  As  has  been  stated, 
this  is  the  kind  of  a  deed  Mrs.  Pearce  accept- 
ed, but  it  does  not  conform  to  the  contract  of 
sale  here  sought  to  be  specifically  enforced, 
because  of  the  provision  for  a  five-year  note 
at  8  per  cent 

Appellants  elected  to  defend  upon  the 
ground  that  they  had  made  no  default  In  the 
performance  of  their  contract  But  the  terms 
of  sale  recited  in  the  deed  constituted  a  sub- 
stantial variance,  and  the  court  was  there- 
fore warranted  in  finding  against  appellants 
on'  the.  issue  presented  by  the  pleadings  and 
the  testimony. 

The  decree  of  the  court  below  is  therefore 
affirmed. 


BRANNEN  v.  POOLE.     (No.  160.) 
(Supreme  Court  of  Arkansas.     Feb.  2,  1920.) 

1.  Brokers    <g=44 — Commission    to    broker 

EMPLOYED   FOB   NO    DEFINITE   TIKE    MUST    US' 
EABNED  BEFORE  REVOCATION. 

Where  a  broker  received  no  exclusive  agency 
to  sell  defendant's  land,  and  his  authority  waa 
not  given  for  any  definite  time,  in  order  to  earn 
commissions,  before  revocation  of  his  authority 
or  sale  of  die  land,  he  had  to  procure  a  pur- 
chaser ready,  willing,  and  able  to  purchase  on 
the  terms  specified. 

2.  Brokers  4=>55(1)  —  No  commissions  on 

SALE  THROUGH  OTHER  BROKER  AS  SUCH. 

A  broker  is  not  entitled  to  recover  com- 
missions as  for  procuring  a  purchaser  for  land 
on  the  theory  that  he  dealt  with  another  broker 
as  a  purchaser,  where  there  was  no  sale  made  to 
such  other  broker,  but  a  sale  finally  was  made 
through  the  efforts  of  the  other  broker  as  such 
and  the  owner  paid  commission  to  him  for  mak- 
ing it. 

3.  Brokers  <8=>55(1)— No  bight  to  commis- 
sion ON  SALE  HADE  THROUGH  SECOND  BBO- 
KEB IN   GOOD   FAITH. 

If  a  realty  broker  introduced  another  broker 
to  the  owner  as  a  purchaser,  and  no  sale  waa 
made  to  the  other  broker,  the  introducing  bro- 
ker is  not  entitled  to  commission  on  a  sale  sub- 
sequently made  by  the  other  broker  under  con- 
tract entered  into  in  good  faith  by  the  owner 
with  him  as  a  broker;  the  owner  not  having 
bound  himself  to  the  first  broker  not  to  sell  the 
land  himself,  nor  to  refrain  from  selling  through 
another  broker. 

i.  Bbokebs  «=>55(1)— No  bight  to  payment 

OF     COMMISSION     PAID     ONCE    BY    OWNER     TO 
BBOKEB  INTRODUCED  AS  ASSOCIATE  OF  FIRST. 

Where  one  realty  broker  with  whom  land 
wag  listed  turned  a  second  broker  over  to  the 
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owner  with  the  statement  that 
broker  waa  his  associate,  and  that  any  arrange- 
ment made  with  him  would  be  satisfactory,  and 
the  terms  of  a  sale  and  agreement  with  refer- 
ence to  commission  was  made  by  the  owner  with 
the  second  broker,  and  the  owner  paid  commis- 
sion to  the  second  broker  according  to  his  agree- 
ment with  him,  the  first  broker  is  not  entitled  to 
recover  commission  from  the  owner. 

Appeal  from  Circuit  Court,  Pulaski  County; 
G.  W.  Hendricks,  Judge. 

Action  by  Walter  A.  Brannen  against  C. 
I*.  Poole.  From  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

J.  A  Watkins,  of  Little  Rock,  for  appellant 
Mehaff y,  Donham  &  Mehaffy,  of  Little  Bock, 
for  appellee. 


McCULLOCH,  a  J.  Appellant  Instituted 
this  action  against  appellee  to  recover  brok- 
er's commission  on  a  sale  of  real  estate  under 
an  alleged  contract  whereby  appellee  employ- 
ed appellant  to  procure  a  purchaser  for  the 
land.  There  was  a  trial  of  the  issues  before 
a  jury,  but  the  court  directed  a  verdict  in 
favor  of  appellee. 

The  only  question  presented,  therefore,  is 
whether  or  not  there  was  sufficient  evidence 
to  warrant  a  submission  of  the  issue  to  the 
Jury. 

Appellee  was  the  owner  of  an  undivided 
one-fifth  interest  in  a  large  tract  of  timber 
land  in  Calhoun  county,  Ark.,  aggregating 
about  10,000  acres,  and  he  was  endeavoring 
on  behalf  of  himself  and  his  associates  to  sell 
the  land.  He  had  authority  also  to  sell  for 
a  man  named  Bell  another  tract  in  the  same 
vicinity  containing  about  6,000  acres.  Appel- 
lant was  engaged  in  business  in  the  city  of 
Little  Bock,  as  a  real  estate  broker,  and 
applied  to  appellee  for  authority  to  sell  this 
land.  Appellee  authorized  appellant  to  sell  the 
land  at  a  net  price  of  $16  per  acre.  Appellant 
introduced  to  appellee  a  man  named  Buzard, 
through  whom  there  was  an  effort  to  sell  the 
land  to  the  Belzonl  Hardwood  Lumber  Com- 
pany of  Belzonl,  Miss.,  who  was  represented 
by  its  agent  Mr.  Brattan.  Buzard  was  a  real 
estate  broker  in  Memphis,  connected  with  a 
Arm  doing  business  in  that  city.  The  effort 
to  make  the  sale  just  mentioned  was  not  suc- 
cessful, but  subsequently  appellee  sold  the 
Bell  land  himself  to-another  concern,  and  the 
10,000  acres  in  which  appellee  was  personally 
interested  was  later  sold  to  the  Calion  Land 
&  Lumber  Company  of  St  Louis,  the  sale 
being  made  through  Buzard  and  Brattan  at 
the  price  of  $15.50  per  acre,  and  appellee  paid 
Buzard  a  commission  of  25  cents  per  acre  for 
making  the  sale. 

Appellant  testified  that  he  dealt  with  Buz- 
ard as  a  prospective  purchaser  of  the  land 
and  introduced  him  to  appellee  as  such.  On 
the  other  hand,  appellee  testified  that  appel- 
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such  second  ,  lant  introduced  Buzard  as  his  (appellant's)  as- 
sociate in  the  effort  to  make  the  sale,  and 
told  him  that  whatever  Buzard  did  would 
be  satisfactory. 

[1]  We  are  of  the  opinion  that  the  court 
was  correct  in  giving  a  peremptory  instruc- 
tion to  the  Jury,  for  under  neither  of  the  two 
theories  presented  by  the  conflicting  evidence 
was  appellant  entitled  to  a  commission.  Un- 
der the  contract  between  the  parties  there 
was  no  exclusive  agency  for  the  sale  of  the 
land,  nor  was  appellant's  authority  given  for 
any  definite  period  of  time.  Under  the  terms 
of  the  contract  in  order  to  earn  a  commis- 
sion, appellant  must  before  the  revocation  of 
the  authority  or  a  sale  of  the  land,  have  pro- 
cured a  purchaser,  ready,  willing,  and  able  to 
purchase  on  the  terms  specified  in  the  con- 
tract. 

(2]  This  is  not  a  case  like  Simpson  v.  Blewitt 
110  Ark.  87,  160  &  W.  1087,  where  the  com- 
mission could  be  earned  either  by  procuring 
a  purchaser  or  by  procuring  some  one  to  find 
a  purchaser,  but  under  the  terms  of  this  con- 
tract it  was  necessary  for  appellant  either 
himself  or  some  one  acting  for  him,  to  pro- 
duce the  purchaser  In  order  to  earn  the  com- 
mission. It  is  undisputed  that  there  was  no 
sale  made  to  Buzard,  and  that  the  first  sale 
in  contemplation  to  the  Belzonl  Hardwood 
Lumber  Company  was  never  consummated. 
Appellant  is  not  entitled,  therefore,  to  recover 
upon  his  own  theory  that  he  dealt  with  Buz- 
ard as  a  purchaser  for  the  simple  reason  that 
there  was  no  sale  made  to  Buzard.  The  sale 
finally  made  was  through  the  efforts  of  Buz- 
ard as  a  broker,  and  appellee  paid  the  com- 
mission to  Buzard  for  making  the  sale.  There 
having  been  no  sale  made  to  Buzard,  nor  to 
any  one  else  through  the  procurement  of  ap- 
pellant, he  is  not  entitled  to  a  commission; 
nor  is  there  the  slightest  evidence  of  any  col- 
lusion between  appellee  and  Buzard  or  any 
evasion  in  the  form  of  the  contract  for  the 
purpose  of  defeating  appellant's  right  to  claim 
a  commission.  The  attempted  sale  to  the 
Belzonl  Hardwood  Lumber  Company  on  the 
terms  first  stipulated  between  appellant  and 
appellee  failed,  as  before  stated,  and  the  sale 
thereafter  was  made  several  months  later 
to  the  Calion  Land  &  Lumber  Company  upon 
new  terms  and  after  an  express  agreement 
was  entered  into  between  appellee  and  Buzard 
as  to  the  amount  of  commissions  to  be  paid. 

[3]  If,  as  contended  by  appellant  he  intro- 
duced Buzard  to  appellee  as  a  prospective 
purchaser  and  no  sale  was  made  to  Buzard, 
appellant  would  not  be  entitled  to  a  commis- 
sion on  a  sale  subsequently  made  by  Buzard 
under  contract  entered  into  in  good  faith  by 
appellee  with  him  as  a  broker.  Appellee  did 
not  bind  himself  in  his  contract  with  appel- 
lant not  to  sell  the  land  himself,  nor  to  at- 
tempt to  sell  it  through  some  other  broker, 
and  .appellee  was  entirely  within  his  rights  in 
engaging  with  Buzard,  or  any  other  broker, 
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to  make  a  sale  without  Incurring  liability  to 
appellant  for  a  commission. 

[4]  Now,  turning  to  the  theory  of  appellee, 
under  the  testimony  adduced  by  him,  it  was 
equally  plain  that  appellant  was  not  entitled  to 
recover  In  the  action.  Appellee  testified  that 
appellant  had  turned  Buzard  over  to  him  with 
the  statement  that  Buzard  was  appellant's  as- 
sociate, and  that  any  arrangement  made  with 
him  would  be  satisfactory.  The  terms  of 
the  sale  to  the  Calion  Land  &  Lumber  Com- 
pany and  the  agreement  with  reference  to  the 
commission  on  the  sale  was  made  with  Buz- 
ard, and  appellee  paid  the  commission  accord- 
ing to  his  agreement  with  Buzard.  Under 
those  circumstances,  appellant  is  not  entitled 
to  recover  the  commission. 

Judgment  affirmed. 


STRANGE   t.  PLANTERS'    GIN   CO. 
(No.  156.) 

(Supreme  Court  of  Arkansas.     Feb.  2,  1920.) 

X.  Bailment  «j=>1  —  Gin  receipt  does  hot 

SHOW   CONTRACT. 

A  gin  company's  receipt  for  cotton  ginned 
by  it,  merely  stating  the  owner's  name  and  the 
number  and  weight  of  the  bale,  did  not,  in  itself, 
constitute  a  contract  of  bailment. 

2.  Bailment  «=>12— Gin   company  permxt- 

tino  cotton  bales  to  remain  in  its  yards 

was  a  gratuitous  bailee  liable  onlt  for 

gross  negligence. 

A  gin  company,  permitting  its  customers  to 

leave  cotton  ginned  by  it  in  its  gin  yards,  bo 

that  they  would  not  have  to  haul  it  back  home 

or  find  a  storage  place  until  they  sold  it,  and 

issuing   receipts   therefor  in   order  that   they 

might  identify  their  cotton,  was  a  gratuitous 

bailee,  not  liable  for  the  loss  of  the  cotton  unless 

guilty  of  gross  negligence. 

&  Appeal  and  error  «J=»997(3)— Finding  of 

COURT  ON  MOTION   BY  EACH  PARTY  FOR  PER- 
EMPTORY INSTRUCTION  IS  FINAL. 

Where,  in  an  action  against  a  gin  company 
for  the  loss  of  cotton  left  in  its  yards,  each  party 
asked  for  a  peremptory  instruction  and  request- 
ed no  other  instructions,  the  court's  finding,  ex- 
onerating defendant  from  negligence,  was  final, 
and  had  the  same  effect  as  the  verdict  of  a  jury. 

Appeal  from  Circuit  Court,  Miller  County; 
Geo.  R.  Haynle,  Judge. 

Action  by  Peter  Davis  against  the  Planters' 
Gin  Company,  revived  in  the  name  of  John  P. 
Strange,  administrator  of  Peter  Davis.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Peter  Davis  brought  separate  suits  in  the 
circuit  court  against  the  Planters'  Gin  Com- 
pany and  the  Garland  Gin  Company,  to  recov- 


er the  value  of  five  bain  of  cotton  claimed 
to  have  been  lost  la  the  gin  yards  of  the  de- 
fendants. 

The  facts  In  the  two  cases  being  the  same, 
the  suits  were  consolidated  and  tried  togeth- 
er. The  plaintiff  had  five  bales  of  cotton 
ginned  by  the  defendants,  and  received  from 
the  defendants  a  receipt  for  each  bale  so  gin- 
ned. It  Is  claimed  that  these  receipts  consti- 
tuted a  contract  of  bailment  for  hire,  and 
they  are  the  basis  of  the  two  suits. 

The  defendants  denied  that  the  tickets  con- 
stituted a  contract  of  bailment  for  hire,  but 
alleged  that  they  were  Issued  solely  for'the 
benefit  of  the  customers,  for  the  purpose  of 
Identifying  their  cotton.  Peter  Davis  died, 
and  the  suits  were  revived  in  the  (name  of  a 
special  administrator  of  his  estate 

A.  McLane,  a  tenant  on  the  farm  of  Peter 
Davis,  carried  a  bale  of  seed  cotton  to  the 
Planters'  Gin  Company  and  had  it  ginned. 
The  gin  company  issued  to  him  the  following 
receipt: 

"Planters'  Gin  Company.  10—5—17.  For  A. 
McLane.  Gin  No.  229.  Weight  580.  York, 
Weigher." 

McLane  turned  the  receipt  over  to  Peter 
Davis.  Four  other  bales  of  cotton  were  carri- 
ed from  the  farm  of  Peter  Davis  to  the  gin 
of  the  defendants,  and  after  they  had  been 
ginned  similar  receipts  were  issued,  which 
were  also  turned  over  to  Peter  Davis.  After 
the  cotton  was  ginned  It  was  left  in  the  gin 
yards  of  the  defendants.  When  Peter  Davis 
wished  to  sell  the  cotton  he  went  to  the  gin 
yards  of  the  defendants  to  get  it,  and  found 
the  cotton  had  been  lost.  The  defendants  re- 
fused to  make  good  the  loss.  Hence  this  law- 
suit 

On  the  part  of  the  defendants  It  was  shown 
that  these  receipts  were  given  to  the  custom- 
ers for  the  purpose  of  identifying  their  cotton 
which  had  been  ginned  by  the  defendants. 
After  the  cotton  was  ginned  it  was  rolled  out 
on  the  cotton  yard  of  the  defendants,  and  the 
customers  could  go  there  and  get  the  cotton 
at  any  time,  without  any  demand  or  notice  to 
the  defendants.  The  cotton  was  weighed  and 
tagged  by  the  defendants,  and  these  receipts 
were  given  to  the  customers  solely  for  the 
purpose  of  identifying  the  cotton.  The  cotton 
after  it  was  ginned  was  left  in  the  yards  of 
the  defendants  until  the  customers  came  and 
hauled  It  away.  There  was  a  fence  around 
the  gin  yards  to  keep  out  the  stock,  and  the 
gates  to  the  yards  were  kept  closed  for  the 
same  purpose. 

Both  parties  asked  for  peremptory  Instruc- 
tions, and  the  court  instructed  the  jury  to  re- 
turn a  verdict  for  the  defendants. 

M.  B.  Sanderson,  of  Tezarkana,  for  appel- 
lant. 
Will  Steel,  of  Tezarkana,  for  appellee. 
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HART,  J.  (after  stating  the  facts  as  above). 
Counsel  for  the  plaintiffs  claims  that  the  de- 
fendants were  bailees  for  hire,  and  that  the 
court  erred  In  instructing  a  verdict  for  the 
defendants.  They  rely  on  the  case  of  Phoe- 
nix Cotton  Oil  Co.  v.  Pettus  &  Buford,  184 
Ark.  76,  208  S.  W.  19,  In  which  the  court  held 
that  a  bailee  for  hire  In  exclusive  possession 
of  the  property  must  explain  Its  loss  before 
It  devolves  upon  the  bailor  to  show  that  it 
was  lost  through  the  bailee's  negligence.  We 
cannot  agree  with  counsel  in  this  contention, 
and  think  that  the  receipts  are  essentially 
different  In  the  two  cases.  In  that  case  the 
bale  of  cotton  contained  the  number  and  the 
gin  weight  for  identification  as  in  the  present 
case,  but  it  also  contained  the  following: 

"On  return  of  this  ticket  properly  indorsed 
we  will  deliver  one  bale  of  cotton  ginned  for 
P.  &  B.  &  S.  Hunt" 

This  receipt  was  signed  by  the  manager  of 
the  gin  company.  It  will  be  observed  that  the 
holder  of  the  receipt  or  ticket  was  required 
to  present  it  to  the  gin  company  before  he 
could  obtain  possession  of  the  bale  of  cotton. 
Because  the  customer  could  not  acquire  pos- 
session of  the  cotton  without  presenting  the 
receipt,  the  court  held  that  the  receipt  was 
contractual  in  its  nature,  and  established  the 
relationship  of  bailor  and  bailee  for  hire  be- 
tween the  parties. 

[1 ,  2]  In  the  case  at  bar  there  is  nothing  la 
the  receipt  itself  to  show  that  it  constituted 
a  contract  between  the  parties.  The  evidence 
for  the  defendants  shows  that  it  was  given 
to  the  customer  for  his  benefit  solely  in  order 
that  he  might  Identify  his  cotton  and  take 
It  away  from  the  gin  without  any  demand  or 
notice  to  the  defendants.  It  is  true  that  the 
customers  were  permitted  to  leave  the  cotton 
on  the  gin  yards  of  the  defendants,  but  this 
was  done  for  their  sole  benefit,  so  that  they 
would  not  have  to  haul  the  cotton  back  home, 
or  find  a  storage  place  for  it  until  they  were 
ready  to  sell  it.  Under  this  state  of  the  rec- 
ord the  defendants  were  gratuitous  bailees. 
The  liability  of  a  bailee  without  reward  for 
lost  goods  intrusted  to  him  depends  upon 
whether  be  was  guilty  of  gross  negligence. 
Gulledge  v.  Howard  and  Wife,  23  Ark.  61; 
Wear  v.  Bleason,  52  Ark.  364,  12  S.  W.  706, 
20  Am.  St.  Bep.  186;  Baker  v.  Bailey,  103 
Ark.  12,  146  S.  W.  632,  39  h.  R.  A.  (N.  S.) 
1086. 

[3]  The  evidence  shows  that  the  cotton 
was  left  on  the  gin  yards  of  the  defendants 
solely  for  the  accommodation  of  the  plaintiff, 
and  the  Jury  would  have  been  warranted,  un- 
der the  evidence  as  disclosed  by  the  record, 
in  finding  that  the  defendants  were  not  guilty 
of  gross  negligence  in  regard  to  keeping  the 
cotton.  Both  parties  asked  for  peremptory 
instructions,  and  did  not  ask  for  any  other 
instructions.     Where  both  parties   ask   the 


court  for  a  peremptory  verdict  and  request 
no  other  instruction  the  finding  of  the  court 
is  final,  and  has  the  same  effect  as  the  verdict 
of  a  jury.  Hill  v.  Kavanaugh,  118  Ark.  134, 
176  S.  W.  336;  Ozark  D.  M.  Corp.  v.  Townes 
&  Garanflo,  117  Ark.  552,  174  S.  W.  151; 
Nutt  v.  Fry,  119  Ark.  450,  177  S.  W.  1137; 
St.  L.  S.  W.  Ry.  Co.  v.  Mulkey,  100  Ark.  71, 
139  S.  W.  643,  Ann.  Cas.  1913C,  1339. 

It  follows  that  the  Judgment  must  be  af- 
firmed. 


MISSOURI  PAO.  R.  CO.  v.  CONWAY  COUN- 
TY BRIDGES  DIST.  et  aL    (No.  189.) 

(Supreme  Court  of  Arkansas.     Jan.  26,  1920. 
Rehearing  Denied  Feb.  23,  1920.) 

1.  Judgment  <t=»713(l) — Holding  on  appeal 

AS  TO    MATTERS   DETERMINED   18   CONCLUSIVE 
IN  SUBSEQUENT  SUIT. 

The  holding  on  appeal  as  to  what  was  deter- 
mined by  the  court  below  is  conclusive  in  a 
subsequent  suit  in  which  res  adjudicate  is 
pleaded. 

2.  Judgment  *=»713(1)  —  Mattes  discussed 
on  appeal  vbom  assessment  is  conclusive 
in  subsequent  suit  though  claimed  to  be 
outside  the  issues. 

Where,  on  an  appeal  from  a  bridge  district's 
assessment,  the  method  of  assessing  the  property 
was  discussed  and  approved,  it  was  not  open 
to  inquiry  in  a  subsequent  suit,  though  it  was 
claimed  that  there  was  no  issue  on  this  point 
in  the  first  proceeding. 

3.  Judgment  <8=>551 — Holding  that  meth- 
od op  assessing  benefits  was  not  arbi- 
tbabt  is  conclusive  in  subsequent  suit 
pob  injunction. 

Where,  on  an  appeal  from  a  bridge  district's 
assessment,  the  court  expressly  held  that  the 
assessors  had  not  arbitrarily  fixed  a  method  of 
assessment  not  resulting  in  the  acertainment  of 
the  true  benefits  so  as  to  work  out  uniformity, 
the  question  could  not  be  again  litigated  in  a 
suit  for  an  injunction. 

4.  Judgment  «3=»563(1)— Upholding  method 
of  makino  assessment  is  conclusive 
against  claim  of  discrimination. 

The  action  of  the  court  in  sustaining  an 
assessment  by  a  bridge  district  on  an  appeal 
therefrom  was  necessarily  an  adjudication  that 
it  was  not  discriminatory  and  arbitrary  when 
compared  with  other  assessments,  and  the  ques- 
tion could  not  be  reopened  in  a  subsequent  suit. 

5.  Bridges  <g=5— Telegraph  and  telephone 

LINES,    POWER  LINES,    AND   PIPE   LINES   MAT 
BE    INCLUDED    IN    IMPROVEMENT    DISTRICT. 

The  Legislature  may  properly  include,  in  an 
improvement  district  created  to  construct  a 
bridge,  telephone,  and  telegraph  lines,  other 
power  lines  and  pipe  lines,  as  is  done  by  Acts 
1917,  p.  818,  |  7. 
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8.  JUDGMENT  «=»563(1)— Validity  of  STATU- 
TORY METHOD  OF  MAKING  IMPROVEMENT  AS- 
SESSMENT NOT  CONCLUDED  BT  DECISION  ON 
APPEAL  FBOM  ASSESSMENT. 

The  validity  of  a  statute  providing  that  the 
assessments  of  railroads,  telegraph,  and  tele- 
phone lines  for  the  construction  of  a  bridge 
should  be  by  the  mile  was  not  involved  on  an 
appeal  from  an  assessment  made  in  the  manner 
provided,  and  was  open  to  adjudication  in  a  sub- 
sequent salt  to  enjoin  the  assessment. 

7.  Bridges  oj=al2— Franchise   of  railroad 

IS  TO  BB  CONSIDERED  IN  ASSESSING  BENEFITS 
BT   AN    IMPROVEMENT    DISTRICT. 

The  franchise  of  a  railroad  is  an  element  of 
value  to  be  considered  by  the  board  of  assessors 
in  assessing  its  real  estate  within  the  bridge 
improvement  district  created  by  Acts  1917,  'p. 
314. 

Appeal  from  Conway  Chancery  Court;  Jor- 
dan Sellers,  Chancellor. 

Snlt  by  Missouri  Pacific  Railroad  Company 
against  Conway  County  Bridge  District  and 
others.  From  a  decree  for  defendants,  plain- 
tiff appeals.    Affirmed. 

See,  also,  134  Ark.  292,  204  S.  W.  630. 

The  Missouri  Pacific  Railroad  Company 
brought  this  suit  In  equity  against  J.  M.  Gor- 
don, as  sheriff  of  Conway  county,  and  the 
Conway  County  Bridge  District,  to  enjoin 
them  from  taking  any  farther  steps  towards 
enforcing  local  assessments  upon  the  property 
of  the  company  for  the  purpose  of  erecting  a 
bridge  across  the  Arkansas  river  within  the 
limits  of  the  proposed  district 

The  validity  of  the  act  is  attacked  in  the 
bill,  and  it  Is  also  alleged  that  the  assess- 
ment was  unlawful  and  void  for  the  various 
reasons  which  will  be  stated  in  the  opinion. 

The  defendants  in  their  answer  asserted 
the  validity  of  the  statute  and  entered  a  plea 
of  res  adjudlcata.  The  facts  upon  which  the 
defendants  rely  to  sustain  their  plea  of  res 
adjudicata  are  substantially  as  follows: 

The  Legislature  of  1917  passed  a  special 
act  forming  all  of  Conway  county  into  an  im- 
provement district  for  the  purpose  of  build- 
ing a  highway  Dridge  at  a  point  to  be  selected 
by  the  commissioners  of  the  district  Acts 
of  1917,  vol.  1,  p.  ,314.  The  line  of  railroad 
of  the  plaintiff  lies  north  of  the  Arkansas  riv- 
er, and  runs  parallel  with  the  river  east  and 
west  through  the  county.  Pursuant  to  the 
terms  of  the  act  the  commissioners  organized 
the  district  and  appointed  assessors  to  assess 
benefits  on  the  real  property  within  the  dis- 
trict including  the  right  of  way  of  the  rail- 
road company.  The  assessors  divided  the 
district  Into  five  beneficial  zones,  and  assess- 
ed the  property  in  each  zone  at  a  different 
percentage,  according  to  its  proximity  to  the 
bridge.  The  assessments  of  benefits  to  the 
property  of  the  railroad  company  was  placed 
at  $68,975. 

Section  7  of  the  act  provides  that  any  prop- 


erty owner  who  deems  himself  aggrieved  by 
the  action  of  the  board  of  assessors  may  take 
an  appeal  from  the  action  of  the  assessors  to 
the  board  of  commissioners  within  30  days. 

It  also  provides  that  the  commissioners 
shall  hear  all  appeals  and  determine  the 
same.  The  section  further  provides  that  the 
property  owner  may  appeal  from  the  findings 
of  the  commissioners  to  the  circuit  court 
within  60  days  by  filing  his  complaint  In  the 
circuit  court  setting  up  the  facts  and  serv- 
ing notice  upon  the  chairman  of  the  commis- 
sioners, and  that  such  complaint  shall  be 
heard  and  determined  as  any  action  at  law. 

The  railroad  company,  deeming  Itself  ag- 
grieved by  the  assessment  of  benefits,  first 
appealed  from  the  board  of  assessors  to  the 
commissioners,  and  then  from  the  commis- 
sioners to  the  circuit  court  In  the  circuit 
court  a  complaint  was  filed  as  required  by  the 
statute,  and  In  the  complaint  the  constitution- 
ality of  the  statute  was  attacked  on  several 
grounds.  The  complaint  also  alleged  that  the 
action  of  the  board  of  assessors  amounted  to 
a  confiscation  of  the  property  of  the  railroad 
company ;  that  its  action  in  assessing  the  ben- 
efits to  the  property  of  the  railroad  company 
was  arbitrary;  that  the  amount  assessed  was 
much  greater  than  the  benefits  that  would  be 
derived  from  the  erection  of  the  bridge,  and 
that  the  assessment  of  benefits  was  unreason- 
ably high. 

The  district  interposed  a  special  demurrer 
to  the  complaint  In  the  circuit  court  which 
was  sustained  in  part,  and  testimony  was 
taken  and  heard  by  the  court  on  the  remain- 
ing issues.  The  judgment  of  the  circuit  court 
is  full  and  complete,  and  shows  the  action  of 
the  court    It  Is  as  follows: 

"Now,  on  this  day,  a  regular  day  of  the  Con- 
way county  circuit  court,  comes  on  this  cause 
for  consideration,  and  comes  the  plaintiff,  Mis- 
souri Pacific  Railroad  Company,  by  T.  B.  Pryor 
and  W.  P.  Strait  its  attorneys,  and  comes  the 
Conway  County  Bridge  District,  J.  J.  Scroggin, 
and  others  defendants,  by  Sellers  A  Sellers,  their 
attorneys,  and  this  cause  is  submitted  to  the 
court  upon  the  complaint  of  the  plaintiff,  the 
demurrer  of  the  defendants,  and  oral  testimony 
before  the  court,  and  the  court  being  well  and 
sufficiently  advised  doth  find  that,  acting  under 
the  provisions  of  the  act  of  the  General  Assem- 
bly of  the  state  of  Arkansas  creating  the  Con- 
way County  Bridge  District,  the  assessors  of 
said  district  assessed  against  the  plaintiff  rail- 
road company's  line  of  railroad  through  Con- 
way county,  in  accordance  with  the  law  creat- 
ing the  said  district,  as  benefits  the  sum  of  ap- 
proximately $88,000;  that  the  plaintiff  filed 
exceptions  to  such  assessment  before  the  board 
of  assessors  for  the  district,  and  said  exceptions 
were  by  said  board  of  assessors  overruled,  and 
the  assessment  left  as  first  made;  that  thereaft- 
er, within  the  time  allowed  by  act  the  plaintiff 
appealed  from  the  action  of  the  board  of  asses- 
sors of  said  district  to  the  board  of  commission- 
ers, as  provided  in  the  act  and  that  upon  a 
hearing  before  said  board  of  commissioners  the 
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said  assessment  against  the  said  plaintiff  said 
property  was  reduced  to  the  sum  of  $68,975,  as 
the  amount  of  benefits  to  the  said  plaintiff  rail- 
road company's  said  property;  that  subsequent 
to  such  hearing,  and  within  the  time  allowed  by 
■aid  act,  the  plaintiff  filed  in  this  court  its  com- 
plaint, alleging,  among  other  things,  that  the 
said  railroad  company  was  not  and  could  not 
be  benefited  by  the  construction  of  the  bridge 
contemplated  in  said  act,  and  that  if  said  plain- 
tiff and  its  property  was  benefited  at  all  that 
said  benefit,  as  fixed  by  the  board  of  assessors 
of  board  of  commissioners,  was  in  excess  of 
the  amount  of  benefits  which  would  actually  be 
received. 

"That  the  defendant  filed  a  demurrer  to  said 
petition  to  all  parts  thereof  except  upon  the 
issue  that  the  said  property  of  the  said  plaintiff 
would  not  be  benefited  by  the  improvement,  and 
that  the  benefits  as  assessed  were  in  excess  of 
the  true  benefits,  and  upon  consideration  of  the 
demurrer  the  court  sustained  the  same,  and  held 
that  the  plaintiff  was  only  entitled  to  have 
heard  the  question  as  to  whether  or  not  the 
property  of  the  plaintiff  as  assessed  was  bene- 
fited at  all,  and,  if  so,  the  extent  of  such  bene- 
fits. 

-  "The  defendant  thereupon  filed  a  second  de- 
murrer to  the  complaint  upon  the  grounds  that 
no  facta  were  alleged  upon  which  to  base  the 
conclusion  set  out,  and  that  the  complaint,  after 
being  amended,  was  insufficient  to  constitute  a 
cause  of  action. 

"Upon  consideration  the  second  demurrer  was 
overruled  by  the  court.  Upon  consideration  of 
the  testimony  the  court  finds  that  the  said 
plaintiff's  property,  being  its  line  of  railroad 
through  Conway  county,  will  be  benefited  by 
the  construction  of  the  said  bridge  contemplated 
in  said  action,  and  that  the  amount  of  benefits 
in  the  sum  of  $68,075  is  not  and  will  not  be 
excessive. 

"Wherefore  it  is  by  the  court  considered,  or- 
dered, and  adjudged  that  plaintiff's  complaint 
be,  and  the  same  is  hereby,  dismissed;  that  the 
acts  of  the  board  of  assessors  and  board  of  com- 
missioners in  fixing  the  benefits  against  the 
property  of  plaintiff  in  the  sum  above  mentioned 
be,  and  they  are  hereby,  confirmed,  and  the 
amount  of  benefits  accruing  to,  and  which  will 
accrue  to,  the  property  of  plaintiff,  as  set  out 
in  .the  complaint,  by  reason  of  the  construction 
of  the  improvement,  is  fixed  at  the  sum  of  $68,- 
975." 

Other  facts  will  be  stated  in  the  opinion. 

The  decree  of  the  chancellor  recites  that 
a  demurrer  was  sustained  to  that  portion  of 
the  complaint  which  seeks  to  raise  the  ques- 
tion of  the  Justness  or  equality  of  the  assess- 
ment of  benefits  against  the  property  of  the 
railroad  company,  and  that  the  plea  of  res 
adjudicata  filed  by  the  defendants  Is  sus- 
tained. 

The  plaintiff  has  appealed. 

Thos,  B.  Pryor,  of  Ft  Smith,  and  W.  P. 
Strait,  of  Morrilton,  for  appellant 
Calvin  Sellers,  of  Morrilton,  for  appellees. 

HART,  J.  (after  statins;  the  facts  as 
above).  It  will  be  perceived  from  the  state- 
ment of  facts  that  the  railroad  company 
sought  relief  from  the  action  of  the  assessors 


by  appealing  from  the  finding  of  the  board  of 
assessors  to  the  board  of  commissioners,  and 
then  to  the  circuit  court,  as  provided  by  the 
statute.  In  the  circuit  court  a  complaint 
was  filed  by  the  railroad  company  as  required 
by  the  statute.  The  circuit  court  sustained  a 
demurrer  to  a  part  of  the  complaint  and 
tried  the  remaining  issues  on  the  pleadings 
and  the  evidence  introduced.  We  have  set 
out  the  judgment  of  the  circuit  court  in  full 
in  our  statement  of  facts,  but  for  convenience 
again  set  out  that  part  of  it  which  is  most 
material  to  the  issues  raised  by  the  plea  of 
res  adjudicata  in  the  present  case.  It  is  as 
follows: 

"Now,  on  this  day  comes  the  plaintiff  by  its 
attorneys,  T.  B.  Pryor  and  W.  P.  Strait,  comes 
the  defendant  Conway  County  Bridge  District, 
by  attorneys  Sellers  &  Sellers,  and  this  cause 
coming  on  for  hearing  upon  the  demurrer  to 
plaintiff's  petition,  pleading  in  this  cause,  and 
the  court  being 'well  and  sufficiently  advised,  it 
is  ordered  and  adjudged  that  the  demurrer  to 
the  petition,  pleadings  of  the  Missouri  Pacific 
Railroad  Company,  be,  and  the  same  is  hereby, 
sustained  to  all  the  provisions  and  matters 
pleaded,  except  that  feature  and  provision  al- 
leging that  plaintiff  was  not  benefited,  and  that 
the  benefits  assessed  are  excessive  and  more  than 
the  actual  benefits  received,  to  which  finding 
and  ruling  the  plaintiff,  Missouri  Pacific  Rail- 
road Company,  at  the  time  excepted  and  saved 
exceptions." 

The  railroad  company  duly  prosecuted  an 
a  peal  from  the  judgment  of  the  circuit  court 
to  this  court,  and  the  judgment  of  the  circuit 
court  was  affirmed.  The  opinion  is  reported 
in  134  Ark.  282,  204  S.  W.  630,  under  the 
style  of  Mo.  Pac.  Rd.  Co.  v.  Conway  County 
Bridge  Dlst 

(1  ]  Upon  the  present  appeal  there  is  a  dis- 
pute between  the  parties  as  to  what  was  de- 
cided in  that  case,  and  it  is  also  strongly  and 
earnestly  insisted  by  counsel  for  the  plaintiff 
that  in  certain  respects  the  holding  of  this 
court  in  that  case  was  not  in  accord  with  the 
issues  raised  by  the  appeal.  In  short,  coun- 
sel claim  that  the  court  went  beyond  the  is- ' 
sues  and  decided  matters  not  raised  by  the 
appeal.  On  this  point  the  case  at  bar  must 
be  determined  by  the  opinion  and  statement 
of  facts  on  the  appeal  In  the  case  of  the  cir- 
cuit court  reported  in  134  Ark.  292,  204  S.  W. 
630.  Whatever  the  court  held  on  the  appeal 
in  that  case  was  determined  in  the  court  be-  . 
low  Is  conclusive  in  the  present  suit.  If  this 
were  not  so  litigation  might  be  Interminable, 
and  a  judgment  settling  the  rights  of  the 
parties  would  be  only  a  starting  point  for 
new  litigation.  In  the  opinion  In  that  case, 
In  discussing  what  Issues  were  presented  by 
the  appeal,  the  court  said: 

"Therefore  the  only  question  for  decision  is 
whether  or  not  the  evidence  is  legally  sufficient 
to  support  the  finding  of  the  circuit  court  as  to 
the  amount  of  assessment  against  appellant's 
property,  and  the  uniformity  of  the  assessment 
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frith  those  Imposed  upon  other  property  In  the 
district" 

[2]  In  making  the  assessment  in  that  case 
the  assessors  divided  the  district  Into  five 
beneficial  zones,  and  assessed  the  property  In 
each  cone  at  a  different  percentage,  according 
to  lt>  proximity  to  ttie  bridge.  It  Is  now  In- 
sisted that  this  was  an  arbitrary  method  of 
assessing  the  property  of  the  railroad,  and 
that  there  was  no  issue  on  this  point  made 
by  the  pleadings  in  the  case  in  the  circuit 
court  It  Is  sufficient  answer  to  this  to  say 
that  this  method  of  assessing  the  property 
was  distinctly  referred  to,  discussed,  and  ap- 
proved in  the  opinion  on  the  appeal  in  that 
case.  Hence  the  present  suit  Is  concluded  in 
this  respect  by  that  opinion. 

[3]  It  is  also  insisted  in  the  case  at  bar 
that  the  assessment  of  benefits  was  arbi* 
trary,  and  much  greater  than  the  benefits 
received  by  the  railroad  company.  It  is  now 
insisted  that  this  issue  was  not  raised  by  the 
appeal  In  that  case.  We  repeat  that  this  is- 
sue was  discussed  and  determined  by  the 
court  on  that  appeal.  The  court  expressly 
recognized  that  the  board  of  assessors  had 
no  right  to  arbitrarily  fix  a  method  of  assess- 
ment which  would  not  result  in  the  ascertain- 
ment of  the  true  benefits  so  as  to  work  out 
uniformity  in  the  assessments ;  but  the  court 
expressly  held  that  the  assessors  had  not 
done  so,  and  the  question  cannot  be  again 
litigated.  Moreover,  this  holding  was  In  ac- 
cord with  the  previous  decisions  of  this  court 
In  Lee  Wilson  Co.  v.  Road  Imp.  Dist  No.  1, 
127  Ark.  310,  102  S.  W.  871,  the  court  had 
under  consideration  the  provisions  of  the 
general  law  for  the  organization  of  "road  dis- 
tricts. In  that  case  provision  was  made  by 
the  statute  for  an  appeal  to  the  county  court 
to  hear  and  determine  the  justness  of  any 
assessment  of  benefits,  and  the  court  was  au- 
thorized to  equalize,  lower,  or  raise  any  as- 
sessments upon  a  proper  showing  to  the 
court  The  property  owner  there  pursued 
the  statutory  method  of  appealing  from  the 
judgment  of  the  county  court  making  the 
assessment,  and  contended  on  appeal  to  this 
court  that  the  assessors,  in  making  the  as- 
sessment of  benefits  to  accrue  to  the  land- 
owner, acted  In  an  arbitrary  manner,  which 
resulted  in  an  assessment  far  In  excess  of 
any  benefits  which  would  be  derived  from  the 
improvement,  and  which  was  so  discrimina- 
tory and  confiscatory  as  to  amount  to  taking 
its  property  without  due  process  of  law. 
The  court  held  that  the  evidence  showed  that 
the  assessments  of  benefits  was  arbitrary  and 
not  made  in  the  manner  required  by  the  stat- 
ute. It  held  that  the  court  erred  in  sustain- 
ing the  assessment  and  reversed  the  judg- 
ment of  the  circuit  court  which  had  sustained 
the  judgment  of  the  county  court  in  making 
the  assessments. 

In  the  present  case  the  assessors  assessed 
the  property  of  the  railroad  upon  a  mileage 


basis,  which  was  in  the  manner  pointed  out 
by  the  statute.  This  court  affirmed  the 
judgment  of  the  circuit  court  sustaining  the 
assessment  in  this  respect,  because  the  stat- 
ute had  been  followed  in  making  the  assess- 
ment 

As  we  have  just  seen,  the  holding  is  in 
accord  with  the  rule  laid  down  in  the  Lee 
Wilson  Company  Case,  although  that  case 
was  not  referred  to  in  the  opinion  on  the  ap- 
peal In  the  circuit  court  case.  It  is  true  that 
the  Lee  Wilson  Company  Case  was  subse- 
quently overruled  in  so  far  as  it  held  that 
the  validity  of  the  statute  could  be  attacked 
on  appeal  under  the  statute  from  the  finding 
of  the  bodies  authorized  to  make  the  assess- 
ment of  benefits ;  but  it  was  not  overruled 
in  so  far  as  it  held  that  upon  an  appeal  under 
the  statute  from  the  assessment  of  benefits 
the  court  could  determine  whether  the  prop- 
erty was  not  benefited  at  all,  whether  the 
benefits  assessed  exceeded  the  benefits  re- 
ceived, whether  the  assessment  of  benefits 
was  arbitrarily  made,  or,  in  fact,  whether  the 
assessment  of  benefits  amounted  to  a  confis- 
cation of  the  property  of  the  complainant 
See  K.  C.  Sou.  Ry.  Co.  v.  Road  Imp.  Dist.  No. 
6  of  Little  River  County,  215  S.  W.  656. 

[4]  It  appears  from  the  complaint  that  the 
total  benefits  assessed  against  all  the  real 
property  in  Conway  county,  including  the 
railroad  of  the  plaintiff  for  the  construction 
of  the  bridge,  is  $296,806,  of  which  amount 
plaintiff's  22  miles  of  railroad  is  assessed  at 
$68,075,  an  approximately  one-fourth  of  the 
entire  benefits  to  be  received  by  all  the  prop- 
erty within  the  district  by  reason  of  the  con- 
struction of  the  bridge.  It  is  claimed  that 
this  amount  not  only  Is  far  in  excess  of  the 
benefits  received  by  the  railroad  company 
from  the  construction  of  the  bridge,  but  that 
It  is  discriminatory  and  arbitrary  when  com- 
pared with  the  assessments  made  upon  the 
other  property  within  the  district.  It  is 
claimed  that  this  question  was  not  within  the 
scope  of  the  issues  raised  by  the  appeal  in 
the  former  case.  We  cannot  agree  with 
counsel  In  this  contention.  The  Judgment  of 
the  circuit  court  expressly  recites  that  the 
sum  of  $68,975,  the  amount  of  benefits  as- 
sessed against  the  property  of  the  railroad 
company,  was  not  excessive.  In  the  opinion 
upon  appeal  In  that  case  the  court  said  that 
the  assessors  divided  the  county  Into  five 
zones,  according  to  the  proximity  of  the 
property  to  the  bridge,  and  assessed  the  bene- 
fits by  percentages  on  the  value  of  the  prop- 
erty for  the  purpose  of  taxation.  The  court 
sustained  that  method  of  assessment.  While 
the  evidence  as  disclosed  by  the  record  was 
not  set  out  in  detail  and  discussed  by  the 
court,  the  action  of  the  court  In  sustaining 
the  assessment  in  the  opinion  was  necessarily 
an  adjudication  of  the  matter  against  the 
railroad  company,  and  the  question  cannot  be 
reopened  in  the  present  case. 

To  sum  up,  under  section  7  of  the  act  in 
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question,  the  board  of  assessors  shall  hear 
the  complaint  of  all  owners  of  property  with- 
in the  district,  and  shall  Increase  or  decrease 
the  assessments,  after  having  heard  the  com- 
plaints of  the  property  owners,  so  as  to  ad- 
just the  bnrden  of  the  assessment  to  the 
benefits  which  will  accrue  to  the  property. 
The  section,  also,  provides  for  an  appeal  to 
the  board  of  commissioners,  and  from  that 
board  to  the  circuit  court  The  power  to  in- 
crease or  to  decrease  the  assessments,  and  to 
adjust  the  bnrden  of  the  assessments  to  the 
benefits  which  will  accrue  to  the  property, 
necessarily  includes  the  power  to  decide 
whether  the  assessment  is  erroneous,  whether 
the  assessment  is  so  high  as  to  be  confisca- 
tory, whether  it  exceeds  the  actual  benefits, 
or  whether  it  is  discriminatory.  In  these  re- 
spects the  statutory  remedy  Is  exclusive,  and 
it  is  only  upon  grounds  questioning  the  valid- 
ity of  the  statute  that  the  present  suit  can  be 
based. 

It  follows  that  the  court  was  correct  In  sus- 
taining the  defendant's  plea  of  res  adjudi- 
cata. 

>[E]  Section  7  of  the  act  provides  that  the 
assessors  shall  assess  the  value  of  the  bene- 
fits which  will  accrue  to  telephones  and  tele- 
graph lines  and  other  power  lines,  and  also 
pipe  lines. 

The  validity  of  the  statute  is  assailed  in 
the  present  suit  on  the  ground  that  this  ren- 
dered the  act  invalid  because. the  Legislature 
had  no  power  to  include  such  lines  within  the 
district.  There  has  been  much  diversity  of 
opinion  as  to  whether  or  not  the  right  of  way 
of  such  lines  receives  any  benefits  from  a  lo- 
cal improvement,  but  we  are  of  the  opinion 
that  they  may  be  included  hi  the  district  for 
the  same  reason  that  is  generally  given  in  the 
case  of  the  right  of  way  of  railroad  com- 
panies. Of  course  the  amount  of  benefits 
would  be  a  question  of  fact  to  be  determined 
by  the  board  of  assessors. 

[S]  Section  7  of  the  act  also  provides  that 
the  assessments  of  railroads,  etc,  shall  be  by 
the  mile,  and  not  by  the  acre.  The  assessors 
made  the  assessment  In  the  manner  provided 
by  the  statute.  Hence  the  validity  of  the 
statute  In  providing  that  the  assessments  of 
railroads,  telegraph,  and  telephone  lines 
shall  be  by  the  mile,  and  not  by  the  acre,  was 
not  Involved  in  the  appeal  from  the  circuit 
court  reported  in  134  Ark.  292,  204  S.  W.  630, 
and  that  question  is  a  proper  subject  for  ad- 
judication in  the  case  at  bar.  The  precise 
question  has  been  determined  adversely  to 
plaintiff  in  the  case  of  J.  H.  Branson,  Sheriff 
and  Collector,  eta,  v.  B.  F.  Bush,  Recvr.,  etc., 
in  an  opinion  delivered  by  the  Supreme  Court 
of  the  United  States  on  December  22,  1919, 

251  U.  S.  182,  40  Sup.  Ct.  113,  64  L.  *d. . 

In  that  case  the  railroad  company  sought  to 
enjoin  the  sheriff  and  collector  from  collect- 
ing the  taxes  assessed  against  the  railroad 
company  under  a  special  act  passed  by  the 
2188.W.-18 


Legislature  of  1911  for  the  purpose  of  con- 
structing a  highway  In  Crawford  county,  Ark. 
Special  Acts  of  Arkansas  1911,  p.  642. 

Section  8  of  that  act  provides  for  the  as- 
sessment of  all  railroad  rights  of  way  within 
the  boundaries  of  the  district  In  the  opinion 
of  the  Supreme  Court  of  the  United  States 
it  is  stated  that  the  Circuit  Court  of  Appeals 
enjoined  the  collection  of  the  taxes  as  against 
the  railroad  company  on  two  grounds : 

"(1)  Because  the  including  of  the  franchise 
and  other  intangible  property  of  the  company 
in  the  assessment  results  in  'a  higher  rate  of 
taxation'  on  the  property  of  the  railway  com- 
pany than  on  the  other  property  in  the  district; 
and 

"(2)  Because  the  evidence  fails  to  show  that 
the  company  would  derive  any  benefit  from  the 
improvement  of  the  road." 

The  court  reversed  the  decree  of  the  Circuit 
Court  of  Appeals,  and  In  regard  to  the  first 
ground  said  that  the  basis  for  assuming  that 
the  franchise  of  the  railroad  company  was 
added  as  a  separate  personal  property  value 
to  the  assessment  of  the  real  property  of  the 
company  becomes  upon  the  record  as  much 
too  unsubstantial  to  Justify  invalidating  the 
tax  on  that  account  If  it  be  otherwise  valid. 

The  court  also  reversed  the  decree  on.  the 
second  ground.  On  this  point  the  witnesses 
for  the  district  testified  that  the  development 
of  the  adjacent  country  would  increase  the 
business  of  the  railway  company,  and  by 
making  a  station  on  the  plaintiffs  line  of 
railway  more  accessible  to  distant  lands 
would  divert  business  from  Van  Buren, 
where  there  was  a  competing  railroad.  The 
court  then  said: 

•     - 

"Tothis  must  be  added  the  obvious  fact  that 
anything  that  develops  the  territory  which  a 
railroad  serves  must  necessarily  be  of  benefit 
to  it  and  that  no  agency  for  such  development 
equals  that  of  good  roads." 

[7]  The  record  here  is  In  all  essential  re- 
spects similar  to  the  record  presented  In  that 
case.  The  reasoning  of  the  court  in  that  case 
is  sound,  and  will  be  adopted  in  the  case  at 
bar.  The  franchise  of  a  railroad  is  an  in- 
tangible element  of  value,  but  it  is  Insepa- 
rable from  the  value  of  the  physical  property 
of  the  railroad.  We  are  of  the  opinion  that 
the  franchise  is  an  element  of  value  to  be 
considered  by  the  board  of  assessors  as  en- 
tering into  and  enhancing  the  value  of  the 
real  estate  of  the  railroad  company,  and  was 
not  the  application  of  an  unlawful  measure 
of  value  of  such  property  for  purposes  of  tax- 
ation. The  value  of  the  franchise  attaches 
to  the  property  regardless  of  ownership,  and, 
as  above  stated,  is  Inseparable  from  the  value 
of  the  physical  property.  Mr.  Justice  Clark 
in  the  case  last  cited,  speaking  for  the  court 
said: 

"If,  however,  the  distinction  sometimes  taken 
between  the  'essential  properties  of  corporate 
existence'  and  the  franchises  of  a  corporation 
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(Memphis,  etc.,  R.  R.  Co.  v.  Commissioner,  112 
17.  S.  608,  619,  5  Sup.  Ct  299,  28  I*  Ed.  831), 
be  considered  substantial  enough  to  be  of  prac- 
tical value,  and  if  it  be  assumed  that  the  dis- 
tinction was  applied  by  the  state  commission 
in  making  the  assessment  here  involved,  this 
would  result,  not  in  adding  personal  property 
value  to  the  value  of  the  real  estate  of  the  com- 
pany in  the  district,  but  simply  in  determining 
what  the  value  of  the  real  property  was— its 
right  of  way,  tracks,  and  buildings — having  re- 
gard to  the  use  which  it  made  of  it  as  an  in- 
strumentality for  earning  money  in  the  conduct 
of  railroad  operations.  This,  at  most,  is  no 
more  than  giving  to  the  real  property  a  value 
greater  as  a  part  of  a  railroad  unit  and  a 
,  going  concern  than  it  would  have  if  considered 
only  as  a  quantity  of  land,  buildings,  and 
tracks.    •    *    • 

"Thus,  the  assessment  complained  of  was 
made  under  valid  laws  and  in  a  manner  ap- 
proved and  customary  in  arriving  at  the  value 
of  that  part  of  railroad  tracks  situated  in  a 
state,  county,  or  district.  So  far  as  this  record 
i  shows,  the  assessment,  modified  by  the  decree 
'  of  the  district  court  not  appealed  from,  is  not  a 
composite  of  real  and  personal  properly  values, 
bnt  is  the  ascertained  value  of  the  real  estate 
—the  tracks  and  buildings— of  the  company 
within  the  taxing  district,  enhanced,  no  doubt, 
by  the  special  use  made  of  it,  but  still  its  value 
as  a  part  of  the  railroad  unit,  resulting  from 
the  inherent  nature  of  the  business  in  which  it 
is  employed,  a  value  which  will  not  be  resolved 
into  its  constituent  elements  for  the  purpose  of 
defeating  contribution  to  a  public  improvement. 
No  attempt  was  made  to  prove  fraudulent,  or 
capricious,  or  arbitrary  action  on  the  part  of 
any  officials  in  making  the  assessment;  the 
only  evidence  upon  the  subject  being  the  opin- 
ions of  four  employes  of  the  company  that  the 
improvement  of  the  road  would  not  benefit  the 
railroad  property,  and,  if  inequality  has  result- 
"ed  from  the  application  of  the  state  law  in  a 
customary  manner  to  a  situation  frequently  aris- 
ing in  our  country,  it  is  an  incidental  inequali- 
ty, resulting  from  a  valid  classification  of  rail- 
road property  for  taxation  purposes  which  does 
not  fall  within  the  scope  of  the  Fourteenth 
Amendment,  which  was  not  intended  to  compel 
the  states  to  adopt  an  iron  rule  of  equal  taxa- 
tion." 

It  follows  that  the  decree   will   be   af- 
firmed. 


BELL  et  al.  v.  GENTRY.    (No.  107.) 

(Supreme  Court  of  Arkansas.     Jan.  12,  1920. 
Rehearing  Denied  Feb.  23,  1920.) 

1.  Wills  <g=»470  —  To  be  construed  as 
whole. 

A  will  is  to  be  construed  as  a  whole,  for  the 
purpose  of  ascertaining  the  testator's  intent 

2.  Wills  «3=>634(19)— Fee  vested  in  testa- 
toe's  CHILDREN  AS  REMAINDERMEN  ON 
DEATH   OF  LIFE   TENANT. 

Under    a   devise   to   testator's   widow    "as 
long  as  she  shall  remain  unmarried  and  my  wid- 


ow, with  remainder  thereof  on  her  decease  or 
marriage  to  my  said  children  and  their  bodily 
heirs,"  the  children  at  death  of  the  widow,  who 
died  without  having  remarried,  took  the  fee  as 
remaindermen,  and  not  merely  a  life  estate,  with 
remainder  in  fee  to  their  children. 

3.  Wills   <8=>629— Vesting   or  estates   fa- 
vored. 
The  law  favors  the  vesting  of  estates  as 
early  as  possible. 

Appeal  from  Hempstead  Chancery  Court; 
Jas.  D.  Shaver,  Chancellor, 

Action  by  John  L.  Bell  and  others  against 
J.  E.  Gentry.  Decree  for  defendant,  and. 
plaintiffs  appeal.  Reversed  and  remanded, 
with  directions. 

W.  C.  Rogers,  of  Nashville,  amicus  curiae. 

Langley  &  Johnson,  of  Murf reesboro,  for 
appellants. 

U.  A.  Gentry  and  Jas.  H.  McCollum,  both 
of  Hope,  for  appellee. 

SMITH,  J.  This  appeal  involves  the  con- 
struction of  the  will  of  James  McClendon, 
who  at  his  death  was  survived  by  bis  widow, 
who  ■  was  also  his  executrix,  and  by  seven 
children.  After  disposing  of  bis  personal 
property  the  testator  disposed  of  his  lands  as 
follows: 

"I  devise  to  my  said  executrix  all  the  residue, 
of  my  real  estate  as  long  as  she  shall  remain 
unmarried  and  my  widow  with  remainder  there- 
of on  her  decease  or  marriage  to  my  said  chil- 
dren and  their  bodily  heirs  in  the  following  man- 
ner: 

"To  my  son  Dennis  (certain  lands). 

"To  my  daughter,  M.  F.  Smith  (certain 
lands)." 

Other  devises  of  land  to  the  other  five  chil- 
dren in  similar  language  were  made. 

The  court  below  held  that  these  children 
took  only  a  life  estate,  with  remainder  in 
fee  to  their  children,  and  decreed  according- 
ly, and  this  appeal  questions  the  correctness 
of  that  holding. 

[1,  2]  It  is  a  settled  rule  of  construction 
that  in  arriving  at  the  intent  of  a  testator 
we  read  the  will  as  a  whole  for  the  purpose 
of  ascertaining  the  disposition  which  he  in- 
tended to  make  of  his  estate,  and  when  we 
have  done  so  here  we  conclude  that  it  was 
the  intention  of  the  testator  to  give  his  wife 
an  estate  for  her  life  or  for  her  widowhood, 
with  remainder  cast  upon  the  death  or  re- 
marriage of  the  widow,  and  that  the  remain- 
der should  vest  upon  the  happening  of  the 
first  of  those  events.  This  is  the  usual  and 
ordinary  meaning  of  the  words  "with  re- 
mainder thereof  on  her  decease  or  marriage 
to  my  #ald  children  and  their  bodily  heirs." 
The  will  created  a  remainder,  and  provided 
when  it  should  vest,  and  that  was  on  the 
decease  or  remarriage  of  the  widow.    In  de- 
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fining  the  heirs  who  should  then  take,  the 
testator  employed  words  of  procreation,  so 
that  only  these  heirs  special,  rather  than  the 
heirs  general,  took  under  the  will;  but  the 
rights  of  these  heirs  became  fixed  when  the 
remainder  was  cast,  which  event  proved  to  be 
the  death  of  the  widow,  as  she  died  without 
having  remarried.  Harrington  v.  Cooper,  126 
Ark.  53,  189  S.  W.  667. 

At  the  death  of  the  widow,  when  the  re- 
mainder was  cast,  the  son,  Dennis,  and  the 
daughter,  M.  F.  Smith,  survived  her,  and 
they,  therefore,  took  the  fee  as  remainder- 
men. Had  they,  or  either  of  them,  died  in 
the  lifetime  of  their  mother,  their  bodily 
heirs  would  have  taken  the  fee;  and  these 
bodily  heirs  would  have  taken  as  devisees 
under  the  will  (and  not  by  descent  from 
Dennis  or  M.  P.),  they  being  the  heirs  special, 
or  bodily  heirs,  in  esse  when  the  event  hap- 
pened upon  which  the  remainder  was  to 
rest — that  is,  the  death  of  the  testator's 
widow. 

[S]  We  are  led  to  the  conclusion  announced, 
not  only  by  a  consideration  of  the  language 
set  out  above,  but  by  the  settled  rule  of  con- 
struction that  the  law  favors  the  vesting  of 
estates  as  early  as  possible,  and  we  think  the 
construction  given  this  will  effectuates  the 
Intent  of  the  testator. 

The  litigation  arose  over  an  attempt  to 
compel  a  prospective  purchaser  to  take  the 
title  In  question,  which  he  had  declined  to  do 
because  he  was  advised  that  only  a  life  es- 
tate would  be  conveyed,  and  tUe  court  below 
so  decreed.  That  decree  will  be  reversed, 
and  the  cause  remanded,  with  directions  to 
enter  a  decree  in  accordance  with  this  opin- 
ion. 


GORDON  v.  CLARIDY  et  aL    (No.  174.) 
(Supreme  Court  of  Arkansas.     Feb.  9,  1920.) 

1.  Trusts  <j=>79— Part  payment  or  purchase 

UORII   CREATES  HO  TBUST  UNLESS  PAID  JOB 
A   DEFINITE   INTEREST. 

To  establish  a  resulting  trust  in  favor  of 
one  contributing  money  to  purchase  land,  it 
mast  be  clearly  shown  that  the  whole  purchase 
money  was  paid  by  such  person,  or  that  the 
purchase  was  of  some  definite  interest  or  de- 
terminate aliquot  part  of  the  property. 

2.  Liens  «=»7— Trusts  «=»89(1)  —  Evidence 
0t  payment  op  part  of  purchase  monet 
sutficient  to  establish  lien,  but  not  re- 
sulting trust. 

Evidence  that  wife  furnished  part  of  mon- 
ey for  purchase  of  real  estate  by  her  husband  held 
insufficient  to  show  a  resulting  trust  in  favor  of 
her  or  her  heirs,  but  sufficient  to  support  a 
finding  awarding  a  lien  on  the  land  for  the 
amount  of  money  shown  to  have  been  so  fur- 
nished. 


Appeal  from  Clay  Chancery  Court;  Arch- 
er Wheatley,  Chancellor. 

Suit  by  Verdie  Gordon  against  Ellen  Clar- 
idy  and  others  to  have  declared  a  resulting 
trust.  From  the  judgment  denying  the  re- 
lief asked,  but  awarding  a  lien,  both  parties 
appeal.    Affirmed. 

W.  E.  Spence,  of  Plggott,  for  appellant. 
T.  W.   Davis  and   S.   C.   Costen,   both   of 
Blythevllle,  for  appellees. 

SMITH,  J.  Appellant  brought  this  suit  for 
the  purpose  of  having  a  resulting  trust  de- 
clared in  her  favor.  In  her  complaint  she 
alleged  that  she  was  the  only  child  of  her 
mother,  Mrs  Myrtle  May  Claridy,  who  on' 
August  17,  1897,  owned  a  40-acre  tract  of 
land  In  the  Eastern  district  of  Clay  county. 
Her  father,  T.  C.  Claridy,  at  the  same  time 
also  owned  a  40-acre  tract  of  land,  and  it  was 
agreed  by  her  father  and  mother  that  they 
would  each  sell  their  40-acre  tract  and  buy 
the  south  half  northwest  quarter  section  3 
and  southwest  quarter  northeast  quarter  sec- 
tion 3,  township  18  north,  range  8  east,  Clay 
county,  Ark.,  and  that  her  mother  should 
have  the  west  80,  which  Is  the  south  half 
northwest  quarter,  and  that  her  father  should 
have  the  other  40,  and  that,  pursuant  to  this 
understanding,  Mrs.  Claridy  sold  her  land 
and  delivered  the  proceeds  of  the  sale  to  Mr. 
Claridy,  who  bought  the  land  above  described 
and  used  Mrs.  Clarldy's  money  In  so  doing 
pursuant  to  the  agreement  to  that  effect 
The  answer  denied  these  allegations.  Clar- 
idy sold  his  own  40-acre  tract  and  used  the 
proceeds  of  that  sale  in  meeting  the  payments 
on  the  larger  tract. 

The  court  below  denied  the  relief  prayed, 
but  found  the  fact  to  be  that  Mrs.  Claridy 
had  advanced  the  sum  of  $400  which  was 
used  in  the  purchase  of  the  land  sought  to 
be  charged  .with  the  trust,  and  awarded  ap- 
pellant a  lien  on  all  the  land  for  that  sum, 
with  Interest  thereon,  and  both  parties  have 
appealed: 

In  support  of  the  allegations  of  the  com- 
plaint It  was  shown  that  Mrs.  Claridy  ex- 
ecuted a  deed  to  her  land  on  November  10, 
1897,  for  the  consideration  of  $550,  and' that 
she  died  soon  thereafter,  at  which  time  ap- 
pellant was  a  baby,  that  Mr.  Claridy  obtain- 
ed only  a  bond  for  title  for  the  land  when 
he  made  the  contract  for  Its  purchase,  and 
that  he  did  not  complete  his  payments  until 
January  17,  1902,  at  which  time  he  received 
his  deed  and  took  title  to  all  the  land  In  his 
own  name.  Thereafter  Mr., Claridy  married 
again,  and  had  other  children,  and  resided 
on  the  land  until  his  death,  which  occurred 
December  24,  1917. 

The  matter  of  the  sale  of  the  two  40-acre 
tracts  of  land  and  the  purchase  of  the  120- 
acre  tract  appears  to  have  been  known  to 
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the  neighbors  generally,  and  to  have  tarnish- 
ed subject-matter  for  numerous  conversations 
among  them,  and  much  of  the  testimony  Is 
objected  to  on  the  ground  that  it  was  mere 
gossip.  There  was  a  witness,  however,  .who 
was  In  a  position  to  know  the  facts.  This 
witness  was  Luther  Clarldy,  a  brother  of  T. 
G.  Clarldy,  and  therefore  an  uncle  of  all  the 
children  of  T.  C  Clarldy  involved  in  this 
litigation.  This  witness  appears  to  be  dl» 
interested,  and  his  testimony  was  evidently 
accepted  as  true  by  the  court  below,  as  the 
finding. of  fact  made  by  the  court  conformed 
thereto.  This  witness  stated  that  as  a  young 
man  he  lived  with  his  brother  during  the 
lifetime  of  Mrs.  Myrtle  May  Clarldy,  who 
had  been  dead  about  18  years,  and  that  his 
brother  died  December  24, 1917,  and  that  ap- 
pellant Verdie  Clarldy  Gordon  was  the  only 
child  born  to  his  brother  and  Mrs.  Myrtle 
May  Clarldy;  that  Mrs.  Clarldy  owned  40 
acres  of  land  .when  she  married,  which  was 
sold  about  the  time  the  larger  tract  was 
purchased,  and  that  his  brother  told  him 
about  the  money  he  received  for  the  land 
belonging  to  his  wife,  and  that  his  brother 
told  him  "he  was  putting  $400  down  on  that 
land,"  and  that  he  helped  his  brother  clear 
a  part  of  the  120-acre  tract  soon  after  its 
purchase,  and  that  his  brother  built  a  barn 
thereon  which  cost  about  $150;  that  he  had 
never  heard  his  brother  say  anything  about 
conveying  any  land  to  Mrs.  Clarldy,  but  had 
heard  her  speak  of  It,  and  that  "she  talked 
like  she  was  to  get  80" ;  that  his  brother  told 
him  that  he  was  going  to  put  his  wife's  mon- 
ey into  the  land,  and  Mrs.  Cloridy  told  him 
afterwards  this  had  been  done. 

In  opposition  to  granting  appellant  any 
relief  It  is  Insisted  by  cross-appellants  that 
the  120-acre  tract  was  purchased  before  Mrs. 
Claridy's  40-acre  tract  was  sold,  and  that 
most  of  the  purchase  money  was  represented 
by  the  promissory  notes  of  Clarldy,  the 
larger  portion  of  which  were  paid  after  the 
death  of  his  wife,  and  that,  even  though  the 
entire  proceeds  of  the  sale  of  Mrs.  Claridy's 
40  had  gone  Into  the  purchase  of  the  larger 
tract,  that  sum  was  only  about  one-third  of 
the  purchase  price  of  the  larger  tract  In 
answer  to  this  it  may  be  said  that,  while 
the  larger  tract  was  purchased  before  Mrs. 
Claridy's  land  was  sold,  those  transactions 
were  practically  contemporaneous,  and  It  Is 
certain  that  one  was  sold  to  raise  money  with 
which  to  purchase  the  other,  and  that  $400  of, 
this  money  was  used  for  that  purpose,  and, 
while  It  Is  possible  that  even  more  of  the  pur- 
chase money  derived  from  the  sale  of  Mrs. 
Claridy's  land  was  thus  applied,  that  fact 
does  not  sufficiently  appear  to  warrant  us  in 
disturbing  the  chancellor's  finding  of  fact  on 
that  subject. 

[1]  The  case  of  Long  v.  Scott,  decided  by 
the  Court  of  Appeals  of  the  District  of  Co- 
lumbia, 24  App.  D.  C.  1,  announced  the  prin- 


ciple which  controls  here  and  which  was  ap- 
plied by  the  court  below.    It  was  there  said: 

"  *  *  *  We  are  of  opinion  that  neither  the 
bill  of  complaint  nor  the  testimony  taken  in 
support  of  it  shows  sufficient  ground  for  the  dec- 
laration of  a  resulting  trust  in  this  case  in  fa- 
vor of  the  complainant  for  the  portion  of  the 
purchase  money  of  the  property  in  controversy 
shown  to  have  been  paid  by  her.  For  the  estab- 
lishment of  such  a  resulting  trust  it  must  be 
clearly  shown  that  the  whole  purchase  money 
was  paid  by  the  person  seeking  to  have  such 
trust  declared,  or  that  the  purchase  was  of  some 
definite  interest  or  determinate  aliquot  part  of 
the  property.  In  the  absence  of  any  satisfac- 
tory proof  of  the  amount  of  the  purchase  mon- 
ey in  this  case,  and  therefore  of  proof  as  to  the 
proportion  of  the  sum  of  $400  advanced  by  the 
complainant  to  the  whole  purchase  money,  it  is 
impossible  to  establish  a  resulting  trust  in  any 
part  or  share  of  the  property  in  favor  of  the 
complainant. 

"But,  while  the  bill  of  complaint  and  the  tes- 
timony are  insufficient  to  establish  a  resulting 
trust,  we  are  likewise  of  the  opinion  that  there 
is  sufficient  allegation  and  ample  proof  of  facts 
in  this  case  to  show  an  equitable  lien  on  this 
property  in  favor  of  this  complainant  to  the 
amount  of  $400.  *  *  *  Here  an  express 
agreement  is  shown,  although  not  in  writing, 
whereby  in  consideration  of  the  contribution 
by  the  complainant  of  the  sum  of  $400  to  the 
purchase  money  of  a  certain  piece  of  property, 
she  was  promised  by  the  purchaser  that  she 
should  have  practically  a  life  estate  in  the 
premises,  in  common  with  the  purchaser;  and. 
upon  that  inducement  and  with  that  agreement 
between  herself  and  her  son,  the  purchaser,  she 
paid  her  share  of  the  money  and  entered  into 
the  possession  of  the  property,  and  retained 
that  possession  until  she  was  evicted  under  what 
she  would  seem  to  regard  as  false  representa- 
tions." 

See,  also,  section  1178,  Jones  on  Liens  (3d 
Ed.). 

In  the  case  of  Remshard  v.  Renshaw,  102 
Ark.  309,  143  S.  W.  1092,  a  wife  allowed  her 
husband  to  use  her  money  in  Improving  his 
property  and  In  discharging  a  mortgage  Hen 
thereon  on  the  faith  of  the  husband's  false 
representation  that  the  property  would  come 
back  to  her  at  his  death  because  of  there  be- 
ing no  other  heirs.  The  court  below  refused 
to  vest  title  In  the  widow,  but  decreed  a  Hen 
In  her  favor  to  the  extent  of  her  advances, 
and  In  approving  that  decree  this  court  there 
said: 

'The  result  is  the  same  as  if  she  had  intrusted 
the  money  to  him  as  her  agent,  and  he  had 
wrongfully  used  it  in  improving  bis  own  proper- 
ty and  in  discharging  liens  thereon.  In  that 
case  he  would  be  held  to  be  a  trustee  for  her, 
and  a  lien  in  her  favor  for  the  money  wrongfully 
used  would  be  declared  on  the  property  into 
which  the  money  could  be  traced.  Atkinson  v. 
Ward,  47  Ark.  533  [2  S.  W.  77].  She  is  enti- 
tled to  subrogation  to  the  extent  of  the  amount 
of  her  money  used  in  discharging  the  mortgage 
lirn.  Spurlock  v.  Spurlock,  80  Ark.  37  [96  S. 
W.  753]." 
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(III 
[2]  So  here  we  conclude  that,  while  the 
testimony  does  not  warrant  us  in  decreeing 
the  existence  of  a  resulting  trust  in  favor  of 
Mrs.  Claridy's  heir  at  law,  we  do  think  it  sup- 
ports the  action  of  the  court  below  in  award- 
ing her  a  Hen  on  the  land  for  the  sum  of  mon- 
ey shown  to  have  been  used  In  purchasing  the 
land,  and  the  decree  of  the  court  below  la 
therefore  affirmed  both  on  the  appeal  and  on 
the  cross-appeal. 


BOLL  t.   STATE.     (No.  164.) 
(Supreme  Court  of  Arkansas.     Feb.  9,  1920.) 
Cktmtwat.  law   cj=»510— No   conviction   on 

UNCORROBORATED  TESTTMONT  OF  ACCOMPLICE. 

In  view  of  Kirby  &  Castle's  Dig.  §  2554, 
there  can  be  no  conviction  on  the  uncorroborated 
testimony  of  an  accomplice. 

Appeal  from  Circuit  Court,  Crawford 
County;    James  Cochran,  Judge. 

Elton  Hill  was  convicted  of  grand  larceny, 
and   he  appeals.     Reversed  and  remanded, 

Jno.  D.  Arbuckle,  Atty.  Gen.,  and  Robert 
C.    Knox,  Asst.   Atty.  Gen.,  for  the  State. 

McCULLOCH,  C.  J.  Appellant  and  one 
Williams  were  separately  indicted  for  the 
crime  of  grand  larceny,  alleged  to  have  been 
committed  by  stealing  three  watches,  a  set 
of  spoons,  and  a  pair  of  eyeglasses,  the  prop- 
erty of  Mrs.  Marine  Harrison.  Williams 
entered  a  plea  of  guilty,  and  the  state  used 
him  as  a  witness  in  the  trial  of  appellant's 
case.  Williams  testified  that  he  and  ap- 
pellant entered  Mrs.  Harrison's  dwelling  and 
stole  the  articles  mentioned  in  the  Indictment. 

The  principal  ground  urged  for  reversal  Is 
that  there  was  no  corroboration  of  the  tes- 
timony of  Williams,  who  was  an  accomplice, 
and  the  Attorney  General  confesses  error  on 
this  ground.  We  find  no  substantial  cor- 
roboration of  the  testimony  of  the  accomplice, 
and  as  there  can  be  no  conviction,  under  the 
statute  (Kirby  &  Castle's  Digest,  §  2554), 
on  the  uncorroborated  testimony  of  an  ac- 
complice,  the  judgment  must  be   reversed. 

Reversed  and  remanded  for  a  new  trial. 


FENDLEY  v.  SHTJLTS.    (No.  172.) 

(Supreme  Court  of  Arkansas.     Feb.  9,  1920.) 

1.  Limitation  of  actions  <S=>155(2)  —  Pay- 
ment BY  ONE  JOINT  AND  BEVE&AL  DEBTOB 
BINDS  OTHERS. 

Part  payment  of  a  debt  by  one  joint  and 
several  debtor  before  the  bar  of  limitations  at- 
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taches  binds  the  other  joint  debtors;   payment 

by  one  being  payment  for  alL 

2.  Limitation  or  actions  6=»1B0(6)  —  Past 

PAYMENT  BT  ADMINISTRATOR  OF  DECEASED 
MAKES  OF  NOTE  TOLLS  STATUTE  AS  AGAINST 
SURETY. 

Where  one  indebted  on  a  note  died  before 
it  was  paid,  and  a  partial  payment  thereon  was 
made  by  decedent's  administrator  after  legal 
'  allowance  of  the  note  as  a  claim  against  de- 
cedent's estate,  such  partial  payment,  baring 
been  made  before  limitations  bad  ran,  tolled  the 
statute  as  to  all  parties  who  had  signed  the 
note,  including  sureties  thereon. 

Appeal  from  Circuit  Court,  Searcy  County; 
J.  M.  Shinn,  Judge. 

Action  by  F.  D.  Shults  against  W.  W.  Fend- 
ley.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

F.  D.  Shults  sued  W.  W.  Fendley  In  the 
circuit  court  to  recover  on  a  promissory  note. 
The  note  was  exhibited  with  the  complaint, 
and  is  as  follows: 

"$500.00.  Oct.  3rd,  1910. 

"Jan.  1,  1911,  after  date  we  promise  to  pay 
to  the  order  of  F.  D.  Shults  fire  hundred  and 
noAOO  dollars  at  10  per  cent  interest  per  an- 
num from  date  until  paid.     Value  received. 
"(Signed]     Jno.  R.  Aday. 
"J.  W.  Aday. 
'W.  W.  Fendley. 
"Albert.  Garrison." 

Indorsed  on  back  as  follows: 
"June  2,  1914,  paid  $100." 

The  defendant,    Fendley,   in   his  answer 

states  the  facts  to  be  that  he  signed  the  note 
sued  on  as  surety  for  John  R.  Aday;  that 
John  R.  Aday  died  intestate  on  July  12,  1912; 
that  said  note  was  duly  probated  against  his 
estate,  and  that  a  judgment  of  allowance  was 
duly  rendered  in  favor  of  the  plaintiff  against 
said  estate  by  the  probate  court ;  that  .the  de- 
fendant was  not  a  party  to  this  proceeding; 
that  the  payment  of  $100  was  made  on  the 
judgment  of  said  probate  court  by  the  estate 
of  John  R.  Aday,  and  not  upon  the  note  as 
stated  in  plaip tiff's  complaint;  that  plaintiff 
had  no  right  to  credit  said  payment  on  said 
note,  and  could  not  thereby  stop  the  statute 
of  limitations  from  running  against  the  de- 
fendant; that  said  note  was  due  January  1, 
1911;  and  that  the  cause  of  action  against 
the  defendant  was  barred  by  the  statute  of 
limitations  on  January  1,  1916,  before  the  In- 
stitution of  this  suit. 

The  'court  sustained  a  demurrer  to  the  an- 
swer, and  the  defendant  declined  to  plead 
further.  The  case  was  then  submitted  to  the 
court  upon  the  complaint,  the  answer,  and  the 
original  note.  The  court  found  that  the  de- 
fendant was  Indebted  to  the  plaintiff  in  the 
sum  of  $S41.66  principal  and  interest,  and 
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Judgment  wag  rendered  accordingly.   The  de- 
fendant has  appealed. 

Garland  Keeling,  of  Marshall,  for  appel- 
lant 

S.  W.  Woods,  of  Marshall,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
In  maintaining  his  plea  of  the  statute  of  lim- 
itations the  defendant  relies  upon  the  case 
of  Cox  v.  Phelps,  65  Ark.  1,  45  8.  W.  990. 
In  that  case  it  was  held  that  payment  by  an 
administrator  of  an  nnprobated  debt  of  his 
decedent  which  was  secured  by  mortgage  will 
not  arrest  the  running  of  the  statute  of  lim- 
itations with  reference  thereto  if  there  was 
no  order  of  the  probate  court  authorizing 
such  payment,  although  that  court  subse- 
quently allowed  the  administrator  credit  for 
the  payment  in  his  settlement  with  the  estate. 
That  case  is  not  an  authority  in  the  case  at 
bar.  In  that  case  there  was  no  authority  in 
the  administrator  to  make  the  payment  The 
court  said  that  before  an  administrator  can 
pay  any  claim  against  his  decedent's  estate, 
it  must  be  exhibited  and  allowed  by  the  pro- 
bate court  in  the  manner  provided  by  the  stat- 
ute. There  was  no  order  of  the  probate 
court  authorizing  the  administrator  to  make 
the  payment,  and  the  operation  of  the  statute 
of  limitations  could  not  be  suspended  by  a 
payment  the  administrator  was  not  author- 
ized to  make,  and  which  he  could  not  have 
legally  made  because  the  debt  had  not  been 
proved  or  allowed  against  the  estate  as  pro- 
vided by  the  statute. 

[1]  In  the  case  at  bar  the  facts  are  es- 
sentially different  The  claim  has  been  duly 
presented,  examined,  and  allowed  in  the  man- 
ner provided  by  the  statute.  Of  course  It  was 
necessary  to  prove  payment  but  there  could 
be  no  stronger  proof  of  payment  than  the  ad- 
mission in  the  answer  that  the  $100.00  had 
been  paid  by  the  administrator  of  the  estate 
of  John  R.  Aday,  deceased.  This  brings  us 
to  the.  question  of  whether  such  payment 
suspended  the  running  of  the  statute  of  lim- 
itations against  the  defendant  who  signed 
the  note  as  surety  for  John  R.  Aday.  The 
parties  who  sign  a  note  are  jointly  and  sever- 
ally liable.  This  court  has  held,  that  the  part 
payment  of  a  debt  by  one  Joint  and  several 
debtor  before  the  bar  of  the  statute  of  lim- 
itations attaches  will  bind  the  other  joint 
debtors.  The  reason  is  that  payment  by  one 
/  is  payment  for  all.  Trustees  R.  E.  Bank  v. 
'  Hartfleld  et  aL,  6  Ark.  551;  Hicks  v.  Lusk  & 
Co.,  19  Ark.  692;  Burr  v.  Williams,  20  Ark. 
177. 

In  the  subsequent  case  of  McAbee  v.  Wiley, 
92  Ark.  245,  122  S.  W.  623,  the  court  held 
that  payments  indorsed  on  a  note  which  were 
admitted  by  the  debtor  to  be  correct,  or  were 
Impliedly  assented  to  by  him,  are  sufficient 
to  stop  the  running  of  the  statute  of  limita- 
tions.   The  com  t  further  held  that  part  pay- 


ment, made  by  an  agent  of  the  debtor,  sus- 
pends the  running  of  the  statute  Of  limita- 
tions as  effectually  as  if  made  by  the  debtor 
himself.  In  other  words,  the  rule  Is  settled 
In  this  state  that  a  part  payment  of  princi- 
pal or  interest,  made  by  one  who  could  be 
compelled  by  law  to  pay  the  note,  suspends 
the  statute  of  limitations,  and  a  payment  so 
made  fixes  a  new  point  from  which  the  stat- 
ute begins  to  run. 

[2]  In  a  case  note  to  L.  R.  A.  1915B,  at  page 
1048,  it  Is  said  that  part  payment  by  a  per- 
sonal representative  having  general  authority 
to  pay  debts  has  been  held  sufficient  to 
waive  or  toll  the  statute  of  limitations,  where 
such  a  representative  has  authority  to  so  re- 
lieve from  the  statutory  bar,  and  In  support 
of  the  rule  the  following  cases  are  cited: 
Semmes  v.  Magruder,  10  Md.  242;  Foster  v. 
Starkey,  12  Cush.  (Mass.)  325 ;  Fisher  v.  Met- 
calf,  7  Allen  (Mass.)  209,  and  McLaren  v.  Mo- 
Martin,  36  N.  Y.  88.  We  think  this  holding 
is  in  accord  with  the  reasoning  of  our  deci- 
sions bearing  on  the  question.  In  the  case 
at  bar  the  note  was  a  subsisting  one  at  the 
death  of  John  R.  Aday.  His  administrator 
was  bound  to  pay  it  after  it  had  been  legally 
exhibited  and  allowed.  The  administrator 
was  the  legal  representative  of  his  decedent 
and  payment  by  him  after  the  claim  had 
been  allowed  against  his  decedent's  estate 
was  a  payment  for  all  who  had  signed  the 
note.  The,  payment  having  been  made  before 
the  statute  of  limitations  had  run,  the  pay- 
ment by  the  administrator  tolled  the  statute 
as  to  all  the  parties  who  had  signed  the  note. 

It  follow?  that  the  Judgment  must  be  af- 
firmed. 


JONES  v.  ROSS.    (No.  173.) 

(Supreme  Court  of  Arkansas.     Feb.  9,  1920.) 

Reformation  or  instruments  <S=s>45<9)— Evi- 
dence INSUFFICIENT  TO  JUSTIFY  REFORMA- 
TION OF  LEASE  CONTRACT  AS  TO  DATE  OF  COM- 
MENCEMENT. 

In  an  action  to  reform  a  lease  contract  so 
as  to  make  it  commence  January  1,  1915,  in- 
stead of  January  1,  1914,  plaintiff  contending 
that  the  error  was  typographical,  evidence  held 
not  so  clear,  unequivocal,  and  decisive  of  a 
mutual  mistake  in  the  execution  of  the  instru- 
ment as  to  justify  reformation. 

Appeal  from  Conway  Chancery  Court; 
Jordan  Sellers,  Chancellor. 

Suit  by  Mrs.  Edith  Evans  Ross  against  Dan 
Jones,  to  reform  a  lease  contract  Decree  for" 
defendant   and  plaintiff  appeals.     Affirmed. 

Edward  Gordon,  of  Morrillton,  for  appel- 
lant 
Strait  &  Strait  of  Morrillton,  for  appellee. 
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SMITH,  J.  This  suit  was  brought  to  re- 
form a  lease  contract,  it  being  alleged  In  the 
complaint  filed  for  that  purpose  that  by  rea- 
son of  a  typographical  error  appearing  In 
the  contract  It  was  made  to  read  that  the 
lease  began  January  1.  1914,  when  it  should 
have  read  that  it  began  January  1,  1915,  as 
a  consequence  of  which  error  the  lease,  ac- 
cording to  Its  terms,  expired  January  1, 1919, 
when  the  intention  of  the  parties  was  that  It 
should  expire  January  1,  1020.  The  court 
below  denied  the  relief  prayed,  and  this  ap- 
peal Is  from  that  order. 

The  parties  to  this  litigation  had  entered 
Into  a  prior  lease  for  the  same  land  for  a 
period  of  three  years,  beginning  January  1, 
1912,  but  before  its  expiration,  and  on  April 
29,  1914,  the  parties  entered  into  the  con- 
tract here  sought  to  be  reformed.  Appellant 
Insists  that  it  was  the  purpose  and  intent  of 
the  parties  to  renew  the  lease  for  a  period  of 
five  years,  and  that  the  date  of  the  beginning 
of  the  new  lease  should  be  that  of  the  expira- 
tion of  the  old.  Appellant  testified  that  he 
took  the  old  contract  to  a  Mr.  Duff,  the  as- 
sistant cashier  of  the  bank  of  Plummeryllle, 
and  asked  him  to  prepare  a  new  one  just  like 
the  old  one,  except  as  to  dates,  and  that  the 
new  one  should  cover  a  period  of  five  years, 
beginning  with  the  expiration  of  the  old; 
that  Duff  prepared  the  lease  for  a  period  of 
five  years,  but  that  appellant  did  not  observe 
that,  as  written,  an  error  had  been  made  In 
the  date  on  which  it  would  begin;  and  that 
he  did  not  examine  the  contract  and  discover 
this  mistake  until  he  bad  learned  that  appel- 
lee was  attempting  to  rent  the  land  to  an- 
other tenant  for  the  year  1019.  Three  wit- 
nesses testified  that  appellee  told  them  she 
had  given  appellant  a  new  lease  for  a  period 
of  five  years  at  an  annual  rental  of  $600. 

On  the  other  hand,  it  was  shown  that  the 
first  lease  contract  called  for  an  annual  rent 
of  $626,  and  yet  for  the  years  1913  and  1914 
appellant  paid  only  $600.  Appellee  explain- 
ed this  by  saying  that  in  1013  complaint  was 
made  that  the  rent  was  excessive,  and  could 
not  be  paid;  and  that  the  lease  would  have 
to  be  surrendered,  If  no  deduction  was  made, 
and  that  on  account  of  this  complaint  only 
$600  was  charged;  and  that  a  new  contract 
was  made  for  a  period  of  five  years  at  an 
annual  rental  of  $600;  and  that  in  1914  only 
$600  was  collected  because  the  new  contract 
fixed  that  sum,  whereas,  if  the  old  contract 
had  been  In  force,  the  rent  would  have  been 
$625. 

No  attempt  is  made  to  show  that  any  de- 
ception was  practiced  in  the  execution  of  this 
new  instrument  Upon  the  contrary,  appel- 
lant himself  had  the  contract  prepared,  and 
sent  both  the  original  and  duplicate  thereof 
to  appellee  in  New  Mexico,  where  she  was 
then  residing,  for  execution,  and  the  copy  was 
returned   to   appellant,   with   appellee's   sig- 


nature attached,  and  this  copy  was  in  appel- 
lant's possession  for  several  years  before  this 
controversy  arose. 

The  relief  prayed  can  be  granted  only  up- 
on a  finding  that  the  testimony  is  clear,  un- 
equivocal, and  decisive  that  a  mutual  mistake 
was  made  in  the  execution  of  the  instrument ; 
and,  as  we  do  not  think  the  testimony  meets 
that  requirement,  the  decree  of  the  court  be- 
low, refusing  to  reform  the  instrument,  is  af- 
firmed. 


LAUGHLIN  v.  FISHER.     (No.  137.) 

(Supreme  Court  of  Arkansas.     Jan.  26,  1920. 
Rehearing  Denied  Feb.  23,  1920.) 

1.  Taxation  «J=»630— Advertisement  of  de- 
linquent   TAX    LIST   PREREQUISITE    TO    TAX 

,  SALE. 

Advertisement  of  list  of  delinquent  lands 
required  by  Kirby's  Dig.  %  7085,  to  be  made  for 
two  weeks  between  the  second  Monday  in  May 
and  the  second  Monday  in  Jnne  in  each  year  is 
a  prerequisite  of  the  authority  of  commissioner 
of  state  lands  to  sell  land  for  delinquent  taxes. 

2.  Taxation  «$=»630— Tax  balk  afteb  INSUF- 
FICIENT PUBLICATION  OP  NOTICE  VOID. 

Under  Kirby's  Dig.  |  7065,  requiring  the 
county  clerk  to  publish  a  list  of  delinquent 
lands  for  two  weeks' between  the  second  Monday 
in  May  and  the  second  Monday  in  June  in  each 
year,  a  tax  sale  made  only  ten  days  after  pub- 
lication of  notice  was  void. 

8.  Taxation  <8=629— Tax  bale  void  whbbe 

CLEBK's  CERTIFIED  RECORD  OP  PUBLICATION 
OF  NOTICE  WAS  NOT  MADE  BEFOBE  DAY  OF 
BALE. 

Under  Kirby's  Dig.  |  7086,  requiring  county 
clerk  to  record  a  list  of  delinquent  lands  with  a 
notice  and  a  certificate  stating  in  what  news- 
paper notice  was  published,  the  date  of  publica- 
tion, and  for  what  length  of  time  notice  was 
published,  clerk's  failure  to  make  certified  rec- 
ord before  day  of  sale  of  land  for  delinquent 
taxes  held  to  invalidate  the  sale,  in  absence  of 
proof  as  to  whether  certificate  was  made  before 
or  after  the  hour  of  sale. 

4.  Evidence  ®=>158(16)— Tax  receipts  best 
evidence  of  payment. 

Tax  receipts  are  the  best  evidence  of  pay- 
ment of  taxes. 

5.  Trial    ®=»105(5)  —  Secondaby    evidence 
sufficient  where  not  objected  to. 

Parol  evidence  of  payment  of  taxes,  though 
not  the  best  evidence  thereof,  held  sufficient, 
where  not  objected  to. 

6.  Taxation  <s=»849— Tax  fobfeiture  void 

WHERE  TAXES  HAVE  IN  FACT  BEEN  PAID. 

Where  taxes  were  in  fact  paid,  a  forfeiture 
of  land  for  nonpayment  thereof  was  void,  and 
purchase  from  state,  based  on  such  forfeiture, 
was  insufficient  to  give  purchaser  title. 

Appeal  from  Mississippi  Chancery  Court; 
Archer  Wheatley,  Chancellor. 
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Suit  by  H.  EL  Fisher  against  John  Laugh- 
lln.  Decree  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

H.  E.  Fisher  brought  this  suit  In  equity 
against  John  Laughlin  to  cancel,  as  a  cloud 
on  his  title,  a  tax  deed  from  the  state  to 
Laughlin  to  certain  land  In  the  Osceola  dis- 
trict of  Mississippi  county,  Ark. 

The  land  in  question  was  granted  to  the 
state  of  Arkansas  under  an  act  of  Congress 
known  as  the  Swamp  Land  Grant  The 
plaintiff  derived  his  title  by  mesne  con- 
veyances from  the  state  of  Arkansas.  Fisher 
and  his  predecessor  in  title  were  both  wit- 
nesses in  the  case,  and  testified  that  they 
had  paid  the  taxes  on  the  land  for  the  past 
30  years.  The  record  shows  that  the  land 
was  forfeited  to  the  state  in  1913  for  the 
nonpayment  of  the  taxes  of  1912.  The  land 
was  not  redeemed  within  the  time  prescribed 
by  the  statute,  and  on  the  2d  day  of  March, 
1916,  the  state  of  Arkansas,  through  its 
commissioner  of  state  lands,  duly  executed 
a  deed  to  said  land  to  Harvey  Laughlln,  and 
he  in  turn  executed  a  deed  to  John  Laughlln 
to  said  land. 

The  records  of  the  county  clerk's  office 
show  that  the  county  clerk  advertised  the 
land  for  sale  as  delinquent  land  on  June  9, 
1913,  by  the  county  collector  at  the  courthouse 
in  the  city  of  Osceola,  in  Mississippi  county, 
Ark.  The  notice  was  published  in  the  Osceo- 
la Times  for  two  weeks.  The  first  publication 
was  on  the  30th  day  of  May,  1913,  and  the 
last  was  on  the  6th  day  of  June,  1913, 
and  the  proof  of  publication  was  entered  of 
record  on  the  9th  day  of  June,  1913.  All 
these  matters  are  shown  by  the  records  of 
the  county  clerk. 

The  chancellor  found  the  Issues  In  favor 
of  the  plaintiff,  and  a  decree  was  entered 
accordingly.     The  defendant  has  appealed. 

W.  J.  Driver,  of  Osceola,  and  Arthur  C. 
Eckert,  of  St.  Louis,  Mo.,  for  appellant 
J.  T.  Coston,  of  Osceola,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
(1]  Section  7085  of  Kirby's  Digest  provides 
that  the  county  clerk  shall  cause  a  list  of 
the  delinquent  lands  to  be  published  weekly 
far  2  weeks  between  the  second  Monday  In 
May  and  the  second  Monday  in  June  each 
year.  The  advertisement  Is  for  the  purpose 
of  notifying  the  owner  of  the  land  that  the 
taxes  are  unpaid,  and  that  the  land  will  be 
sold  for  the  taxes  unless  paid  before  the  sale, 
and  also  to  bring  together  competing  bidders 
at  the  sale.  The  advertisement  is  a  prere- 
quisite of  the  authority  of  the  officer  to  sell, 
and  must  be  made  in  substantial  accordance 
with  the  requirements  of  the  statute. 


Our  previous  decisions  are  uniform  to  the 
effect  that  the  failure  to  give  the  notice  for 
the  length  of  time  prescribed  by  the  statute 
Is  prejudicial  to  the  owner's  Interest  and  will 
avoid  the  sale.  Thweatt  v.  Howard,  68  Ark. 
426,  59  S.  W.  764;  Townsend  v.  Martin,  55 
Ark.  192,  17  S.  W.  875;  and  Martin  v.  Mc- 
Diarmid,  55  Ark.  213,  17  S.  W.  877. 

[2]  In  Thweatt  v.  Howard,  supra,  publica- 
tion for  11  days  was  held  to-be  insufficient  and 
avoided  the  sale. .  In  the  case  at  bar  the  rec- 
ords of  the  county  clerk's  office  show  that 
the  first  publication  was  on  the.  30th  of  May, 
1913,  and  that  the  sale  commenced  on  the 
9th  of  June,  1913.  Hence  the  notice  of  the 
sale  upon  which  the  forfeiture  to  the  state 
is  based  was  not  published  for  the  full  pe- 
riod of  time,  and  for  this  reason  the  sale  is 
void. 

[S]  The  sale  Is  void  for  another  reason.  In 
Hunt  v.  Gardner,  74  Ark.  583,  86  S.  W.  426,  It 
was  held  that  under  Kirby's  Digest,  1 7086,  ac- 
quiring the  county  clerk  to  record  the  list 
of  delinquent  lands  with  a  notice  and  a  cer- 
tificate stating  In  what  newspaper  said  notice 
was  published,  the  date  of  publication,  and 
for  what  length  of  time  the  same  was  pub- 
lished, failure  of  the  clerk  to  record  such  list 
with  notice  and  certificate  before  the  day  of 
sale  invalidates  all  sales  made  by  the  collec- 
tor on  such  day. 

There,  as  here,  the  record  showed  that  the 
certificate  was  made  on  the  day  of  the  sale, 
and  there  was  no  proof  to  show  whether  the 
certificate  was  made  before  or  after  the  hour 
of  sale.  Other  decisions  to  the  effect  that  the 
certified  record  must  be  made  before  the  day 
of  sale  are  the  following :  Magness  v.  Harris, 
80  Ark.  583,  98  S.  W.  362;  Townsend  v. 
Penrose,  84  Ark.  816,  105  S.  W.  688;  and 
Frank  Kendall  Lumber  Co.  v.  Smith,  87  Ark. 
360,  112  S.  W.  888. 

Counsel  for  appellant  also  relies  upon  a 
tax  forfeiture  to  the  state  for  the  year  1910, 
and  claims  that  his  deed  from  the  state  is 
based  upon  this  forfeiture. 

[4, 6]  H.  B.  Fisher  testified  that  he  had 
owned  the  land  since  January  1,  1907,  and 
had  paid  all  the  state  and  county  taxes  con- 
tinuously since  that  time.  While  his  tax  re- 
ceipts would  have  been  the  best  evidence  that 
he  had  paid  the  taxes,  still  no  objection 
was  made  to  his  testifying  to  that  fact 

[8]  It  follows,  therefore,  that  the  forfeiture 
in  1910  for  taxes  was  void,  and  that  appel- 
lant obtained  no  title  to  the  land  by  virtue 
of  his  purchase  alone  from  the  state  based 
on  this  forfeiture.  Lonergan  v.  Baber,  59 
Ark.  15,  26  S.  W.  18,  and  Knauff  r.  National 
Cooperage  &  Woodenware  Co.,  99  Ark.  137, 
137  S.  W.  823. 

It  follows  that  the  decree  will  be  affirmed. 
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GREEN  v.  MULKEY. 
(Supreme  Court  of  Arkansas. 

1.  Evidence  <S=»432— Proof   or  failure  to 

PERFORM   CONSIDERATION    ROT   EXPRESSED   IN 
DEED    INADMISSIBLE. 

Plaintiff  cannot  show,  to  defeat  his  convey- 
ance to  a  partnership  composed  of  himself  and 
defendant,  failure  to  perform  a  consideration 
not  expressed  in  the  deed  itself. 

2.  Partnership  <8=»68(1),  108  —  Partner's 
be1cedt  for  nonpayment  07  consideration 
fob  conveyance  to  firm  not  suit  against 
copartner. 

Where  plaintiff  conveyed  to  a  partnership 
composed  of  himself  and  defendant,  the  property 
became  partnership  assets,  the  recited  considera- 
tion, if  not  paid,  became  a  partnership  liability, 
and  plaintiffs  remedy  was  in  an  adjustment  of 
the  copartnership  accounts,  either  by  mutual 
agreement  between  himself  and  defendant,  or 
by  decree  in  an  appropriate  action  instituted  by 
him  for  that  purpose. 

Appeal  from  Howard  Chancery  Court; 
James  D.  Shaver,  Chancellor. 

Action  by  C.  M.  Green  against  M.  H.  Mul- 
key.  From  judgment  for  defendant,  plaintiff 
appeals.   Affirmed. 

A.  F.  Auer  and  J.  S.  Butt,  both  of  Nash- 
ville, for  appellant. 
W.  C.  Itodgers,  of  Nashville,  for  appellee. 

McCULLOCH,  C.  J.  Appellant  instituted 
this  action  in  the  chancery  court  of  Howard 
county  to  cancel  a  deed  executed  by  him  con- 
veying certain  lots  In  Nashville  on  which  is 
situated  a  plant  operated  for  the  purpose  of 
removing  hulls  from  peanuts.  The  parties 
entered  Into  a  partnership  agreement  for  the 
construction  and  operation  of  the  plant  under 
the  firm  name  of  Nashville  Peanut  Hulling 
Company,  and  the  deed  was  executed  to  the 
copartnership  under  that  name.  A  cash  con- 
sideration of  $3,000  duly  paid  was  recited  in 
the  deed.  Appellant  alleges  that  appellee 
orally  agreed,  as  the  real  consideration  for 
the  execution  of  the  deed  (the  price  of  $3,000 
being  recited  merely  for  the  purpose  of  spec- 
ifying a  paid  consideration),  to  advance  and 
furnish  to  the  copartnership  the  sum  of  $10,- 
000,  to  use  in  constructing  and  operating  the 
plant;  that  appellee  failed  to  furnish  any  part 
of  said  sum,  and  the  cancellation  of  the  deed 
Is  sought  on  that  ground. 

Appellee  denied  that  he  agreed  to  furnish 
that  sum,  or  any  other  sum,  for  the  purpose 
named,  and  alleges  that  he  purchased  from 
appellant  an  undivided  half  Interest  In  a 
patent  applied  for  by  appellant  on  a  hulling 
machine,  that  he  paid  tne  stipulated  price  of 
$1,000,  and  that  the  copartnership  agreement 
was  entered  Into  with  certain  mutual  under- 
takings for  the  operation  of  the  plant 

It  appears  from  the  testimony  that  the 
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parties  entered  into  a  copartnership  agree- 
ment in  writing,  dated  September  27,  1917, 
whereby  appellee  purchased  from  appellant 
the  half  Interest  in  a  peanut  hulling  machine, 
appellant  having  applied  for  a  patent  thereon, 
and  they  were  to  construct  and  operate  a 
hulling  plant  in  Nashville.  The  price  to  be 
paid  by  appellee  for  the  interest  In  the  pay- 
ment was  the  sum  of  $1,000,  and  It  la  conced- 
ed that  he  paid  It  The  plant  was  built  and 
put  into  operation  on  the  lots  involved  in  the 
present  controversy. 

On  September  24, 1918,  after  the  plant  had 
been  in  operation  for  a  considerable  time,  the 
parties  entered  Into  a  new  copartnership 
agreement  in  writing.  Nothing  was  mention- 
ed in  that  agreement  about  a  conveyance  of 
the  lots  in  controversy.  The  plant  is  therein 
described  as  being  located  on  these  lots.  Con- 
temporaneously with  the  execution  of  the 
new  contract,  appellant  executed  to  the  co- 
partnership the  deed  in  question  reciting,  as 
before  stated,  the  consideration  of  $3,000 
paid.  Appellant  testified  that  appellee  orally 
agreed,  as  consideration  for  the  conveyance, 
to  furnish  $10,000  to  the  copartnership  to 
use.  in  operating  the  plant,  and  that  he  failed 
to  furnish  any  part  of  that  sum.  Another 
witness  corroborated  appellant.  Appellee 
denied  that  he  made  such  an  agreement 
The  written  contract  is  silent  on  that  subject 

The  parties  operated  the  plant  until  No- 
vember 4, 1918,  when  they  leased  the  plant  to 
Mulkey  &  Son,  a  firm  composed  of  appellee 
and  another;  both  appellant  and  appellee 
signing  the  lease  contract  Under  the  lease 
contract  Mulkey  &  Son  were  to  pay  royalties 
to  appellant  and  appellee  on  all  peanuts  hul- 
led at  the  plant  and  to  employ  appellant  as 
manager  or  superintendent  at  the  wage  of 
$5  per  day.  Appellant  alleged  in  the  com- 
plaint that  Mulkey  &  Son  had  not  performed 
the  lease  contract  In  accordance  with  its 
terms;  but  this  is  denied,  and  the  testimony 
is  conflicting. 

[1]  Appellant's  sole  ground  urged  for  can- 
celing the  deed  is  that  appellee  has  failed  to 
perform  an  oral  agreement  constituting  the 
real  consideration,  instead  of  that  recited  In 
the  deed.  Waiving  the  question  whether  or 
not  appellant  has  proved  his  alleged  ground 
for  cancellation  by  a  preponderance  of  the 
testimony,  the  law  is  well  settled  against  his 
contention.  He  is  not  permitted  to  show,  for 
the  purpose  of  defeating  the  conveyance,  fail- 
ure to  perform  'a  consideration  not  expressed 
In  the  writing  Itself.  Davis  v.  Jernigan, 
71  Ark.  494,  76  S.  W.  654;  Sims  v.  Best,  215- 
S.  W.  519. 

[2]  The  conveyance  was  to  the  copartner- 
ship. The  properly  became  partnership  as- 
sets, and  the  recited  consideration,  if  not 
paid,  because  a  partnership  liability.  The 
remedy  of  appellant,  if  the  consideration  has 
not  been  paid,  or  shall  not  hereafter  be  paid, 
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to  In  the  adjustment  of  the  copartnership  ac- 
counts, either  by  mutual  agreement  of  the 
parties  or  by  a  decree  of  court  In  an  appro- 
priate action  Instituted  for  that  purpose.  The 
proof  Is  not  sufficient  in  this  case  to  show 
a  failure  to  perform  the  contract  between 
the  parties  to  this  litigation,  or  the  lease  con- 
tract between  them  and  the  lessees. 
Affirmed. 


HEER  ENGINE  CO.  v.  PAPAN.    (No.  170.) 
(Supreme  Court  of  Arkansas.     Feb.  9,  1920.) 

1.  Sales  €=285(2)— Provision  fob  notice  of 
bbeach  of  warbanty  within  bix  dats 
from  "fibst  use"  complied  with  by  no- 
tice on  day  following  close  of  demon- 
stration. 

Where  a  contract  of  sale  of  a  tractor  requir- 
ed notice  by  telegram  and  registered  mall  of  the 
failure  of  the  tractor  to  fulfill  the  warranty 
within  six  days  from  its  first  use,  and  also  pro- 
vided for  a  demonstration  which  continued  for 
six  days,  notice  given  the  day  following  the 
last  day  of  the  test  was  in  time,  as  the  period 
of  demonstration  was  the  "first  use." 

2.  Sales  $s>441(3)  —  Evidence  supported 

FINDING    THAT    TRACTOR    DID    NOT    DEVELOP 
"HORSE  POWER"   WARRANTED. 

Evidence  that  a  purchaser  of  defendant's 
tractor  could  do  more  work  with  eight  moles 
than  with  it,  that  a  ten  horse  power  tractor 
purchased  from  third  parties  developed  a  great- 
er horse  power,  and  that  on  wet  ground  the 
wheels  of  defendant's  tractor  would  spin  around 
and  sink  into  the  ground  and  stall  the  machine, 
supported  a  finding  that  it  did  not  develop  six- 
teen horse  power  as  warranted  ;  though  "horse 
power"  is  a  unit  of  measurement  for  energy  in 
steam  or  gasoline  engines,  and  cannot  be  meas- 
ured by  what  a  horse  could  pull. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Horse 
Power.] 

Appeal  from  Prairie  Chancery  Court ;  John 
M.   Elliott,   Chancellor. 

Suit  by  the  Heer  Engine  Company  against 
John  A.  Papan.  Decree  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

John  L.  Ingram,  of  Stuttgart,  for  appellant. 
Lee  ft. Moore,  of  Clarendon,  for  appellee. 

HART,  J.  Heer  Engine  Company  brought 
this  suit  in  equity  against  John  A.  Papan 
to  recover  the  purchase  price  of  a  tractor 
which  it  claims  was  sold  under  a  written 
contract  dated  February  27,  1914,  and  also 
asked  for  a  foreclosure  of  the  vendor's  Hen 
on  the  tractor.  The  defense  was  that  the 
tractor  did  not  develop  the  horse  power  war- 
ranted in  the  contract  of  sale  In  the  demon- 
stration of  it  and  that  it  was  never  accepted. 

The  chancellor  found  In  favor  of  the  de- 


fendant, and  a  decree  was  entered  accord- 
ingly. 

John  A.  Papan  owned  a  farm  of  640  acres 
In  Prairie  county,  Ark.,  and  used  twelve 
mules  in  cultivating  it  It  was  level  land, 
and  he  usually  plowed  about  340  acres  every 
season  and  raised  principally  rice,  oats,  and 
corn.  He  entered  Into  correspondence  with 
the  Heer  Engine  Company  for  the  purchase 
of  a  tractor  to  be  used  in  plowing  his  land, 
and  all  the  above-stated  facts  were  contained 
in  the  correspondence  with  the  plaintiff. 

C.  Heer,  the  president  of  the  plaintiff  com- 
pany, met  John  A.  Papan  at  Stuttgart,  Ark., 
and  on  behalf  of  his  company  entered  into  a 
written  contract  with  him  for  the  sale  of  a  16 
horse  power  tractor  for  the  price  of  $1,700. 
The  description  of  the  tractor  in  the  contract 
is  as  follows: 

"One  of  your  24-brakc  H.  P.  16-tractor  H. 
P.  four-wheel  drive  tractors,  with  the  fixtures 
and  equipment  usually  furnished  with  your 
tractors." 

The  contract  contained  a  warranty  clause 
as  follows: 

"It  is  warranted  that  it  will  be  well  made  and 
of  good  material  and  workmanship.  That  it  is 
capable  of  developing  the  horse  power  at  which 
it  is  rated.  If  any  part  (excepting  batteries, 
magnetos,  and  spark  plugs,  which  are  not  war- 
ranted) prove  defective  within  one  year  from 
shipment  of  said  tractor  through  inferior  ma- 
terial, or  workmanship,  same  shall  be  furnished 
free  by  the  Heer  Engine  Company  on  board 
cars  at  Portsmouth,  Ohio,  defective  -parts  will 
be  returned  prepaid  to  the  Heer  Engine  Com- 
pany, Portsmouth,  Ohio,  for  inspection,  and  if 
found  defective,  charges  made  for  such  replaced 
parts  to  be  remitted.  If  within  six  days  from 
its  first  UBe  it  should  fail  to  All  the  warranty 
purchaser  shall  notify  the  Heer  Engine  Compa- 
ny at  their  office  at  Portsmouth,  Ohio,  by  regis- 
tered letter  and  telegram,  stating  specifically 
wherein  it  fails  to  do  bo,  and  if  this  defect  can- 
not be  remedied  by  instructions  by  mail,  com- 
pany shall  within  a  reasonable  time  send  a  per- 
son to  operate  the  tractor  and  correct  the  de- 
fects, if  any,  purchasers  to  render  such  friendly 
assistance  as  may  be  required,  if  the  tractor  can- 
not be  made  to  develop  the  guaranteed  power, 
purchaser  shall  thereupon  return  the  tractor 
to  the  place  where  he  received  it,  notify  the 
company  by  telegram  and  registered  letter  at 
said  home  office,  that  he  has  done  so,  and  com- 
pany shall  then  have  the  option  to  replace  it 
with  another,  on  the  conditions  herein  set  forth, 
or  replace  defective  part  or  parts  or  to  take 
back  the  tractor  and  return  the  purchaser's  cash 
and  notes  received ;  this  to  constitute  full  set- 
tlement between  the  parties  and  no  further 
claim  shall  be  made  for  any  cause  or  reason 
for  failure  of  machinery  to  fulfill  warranty." 

The  contract  also  provided  that  the  plain- 
tiff should  furnish  a  competent  operator 
without  charge  to  make  a  demonstration  of 
the  tractor.  Pursuant  to  this  contract,  the 
plaintiff   shipped   the   tractor   to   Stuttgart, 
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Ark.  There  John  Morgan,  an  expert  engine 
operator  and  the  demonstration  agent  of  the 
plaintiff,  took  charge  of  the  tractor  and  car- 
ried It  to  the  farm  of  John  A.  Papan  and 
with  the  assistance  of  Papan  and  his  son 
made  a  demonstration  of  the  machine  for 
six  days.  According  to  his  testimony,  the 
operation  of  the  machine  was  successful,  and 
It  in  all  respects  came  up  to  the  warranty 
made  In  the  contract. 

According  to  the  testimony  of  Papan  and 
his  son,  the  tractor  would  not  operate  in  wet 
ground  at  all  and  did  not  develop  the  horse 
power  as  warranted  in  the  contract.  They 
testified  that  they  could  do  more  work  in  a 
day  with  eight  mules,  and  said  that  in  wet 
ground  the  wheels  of  the  tractor  would  Just 
spin  around  and  dig  a  hole  in  the  ground. 
They  afterwards  purchased  a  10  horse  power 
tractor,  and  said  that  it  would  pull  bigger 
loads  than  the  tractor  of  the  plaintiff  could 
pnlL 

It  .was  also  shown  by  the  defendant  that 
the  demonstration  of  the  tractor  lasted  six 
days ;  that  on  the  afternoon  of  the  sixth 
day  the  defendant  notified  the  demonstration 
agent  of  the  plaintiff  that  he  would  not  ac- 
cept the  tractor  because  it  did  not  develop 
the  horse  power  provided  for  in  the  contract ; 
that  on  the  next  day  the  defendant  notified 
the  plaintiff  both  by  telegram  and  by  regis- 
tered letter  that  he  did  not  accept  the  tractor 
because  It  did  not  develop  the  horse  power 
provided  for  in  the  contract. 

As  above  stated,  the  chancellor  found  In 
favor  of '  the  defendant,  and  it  cannot  be 
said  that  his  finding  in  that  regard  is  against 
the  preponderance  of  the  evidence. 

[1]  The  contract  provides  that,  if  within 
six  days  from  its  first  use  the  tractor  should 
fail  to  fulfill  the  warranty,  the  purchaser 
should  notify  the  plaintiff  by  registered  letter 
and  by  telegram  stating  specifically  wherein 
It  failed.  When  the  tractor  arrived  at  Stutt- 
gart, Ark.,  the  demonstration  agent-  of  the 
plaintiff  took  it  to  the  defendant's  farm  and 
worked  with  the  defendant  for  six  days  in 
testing  the  tractor.  The  defendant,  on  the 
afternoon  of  the  sixth  day,  notified  the  dem- 
onstrator that  It  did  not  develop  the  horse 
power  provided  for  in  the  contract  and  for 
that  reason  he  would  not  accept  it.  He  no- 
tified the  plaintiff,  both  by  letter  and  telegram, 
on  the  next  day.  This  was  a  sufficient  com- 
pliance with  the  provision  in  regard  to  no- 
tice. Under  the  circumstances  as  disclosed 
by  the  record,  the  period  of  demonstration 
would  be  considered  as  the  first  use  of  the 
machine  contemplated  by  the  contract,  and, 
the  notification  having  been  made  the  next 
morning  after*  the  demonstration  had  been 
finished,  it  was  necessarily  within  the  six 
days. 

[2]  It  is  next  contended  that  the  court 
erred  In  holding  that  the  tractor  did  not  de- 


velop the  horse  power  at  which  it  was  rated. 
We  cannot  agree  with  counsel  in  this  con- 
tention. The  contract  of  sale  was  for  a  10 
horse  power  tractor,  and  it  was  warranted 
to  be  capable  of  developing  the  horse  power 
at  which  it  was  rated. 

The  defendant  testified  that  he  could  do 
a  great  deal  more  work  in  a  day  with  eight 
mules  than  he  could  with  the  tractor.  It  is 
true  as  contended  by  counsel  for  the  plaintiff 
that  "horse  power"  is  a  unit  of  measurement 
for  energy  in 'steam  or  gasoline  engines,  and 
that  it  cannot  be  measured  by  what  a  horse 
could  pull  in  the  same  length  of  time;  yet 
the  fact  that  eight  mules  could  pull  more  in 
a  day  than  a  tractor  rated  as  a  16  horse 
power  tractor  was  a  circumstance  to  be  con- 
sidered by  the  court  in  determining  whether 
the  tractor  could  develop  the  horse  power 
at  which  it  was  rated. 

Again,  the  defendant  and  his  son  both  tes- 
tified that  they  afterwards  puchased  a  10 
horse  power  tractor,  and  that  it  developed 
a  greater  horse  power  than  the  16  horse 
power  tractor  in  question.  They  also  stated 
that  on  wet  ground  the  wheels  of  the  tractor 
would  spin  around  and  sink  into  the  ground 
and  stall  the  machine.     - 

These  circumstances  were  sufficient  to 
warrant  the  chancellor  in  finding  that  the 
tractor  .was  not  capable  of  developing  the 
horse  power  at  which  it  was  rated. 

It  follows  that  the  decree  will  be  affirmed. 


PORTER  v.  FRAZIER. 
(Supreme  Court  of  Arkansas. 


(No.  167.) 
Feb.  9,  1020.) 


1.  MOBTQAQES  «=»38  (1)— FINDING  THAT  DEED 
ABSOLUTE  IN  FOBM  WAS  NOT  MORTGAGE  SUS- 
TAINED. 

In  a  suit  to  compel  defendant  to  submit  to 
redemption  of  land  from  a  deed,  a  finding  of  the 
chancellor  that  tbe  deed,  which  was  absolute 
in  form,  was  not  intended  as  a  mortgage,  held 
not  against  the  preponderance  of  the  evidence. 

2.  Mortgages  <J=>36— Bubden  of  pboojt  on 

ONE  CLAIMING  DEED  WAS  INTENDED  AS  MORT- 
GAGE. 

In  a  suit  to  compel  grantee  of  a  deed  abso- 
lute in  form  to  submit  to  redemption  of  land 
from  the  deed,  the  burden  was  upon  the  plain- 
tiff, so  claiming,  to  show  that  the  deed  was  in- 
tended to  operate  merely  as  a  mortgage. 

Appeal  from  Crawford  Chancery  Court; 
E.  L.  Matlock,  Special  Chancellor. 

Suit  by  J.  O.  Porter  against  A.  G.  Frazier. 
Decree  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

E.  D.  Cbastain,  of  Van  Buren,  for  appel- 
lant. 

Starbird  &  Starbird,  of  Alma,  for  appellee. 
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McCULLOCH,  O.  J.  The  parties  to  this 
litigation  claim  title  to  the  tract  of  land  In 
controversy  from  a  common  source— each 
holds  under  a  deed  of  conveyance  executed  by 
Mrs.  Martha  O.  Walker.  Appellee's  deed  is 
prior  in  point  of  time,  but  appellant  claims 
that  the  deed  to  appellee  was  intended  to 
operate  as  a  mortgage,  and  his  effort  in  this 
suit  is  to  compel  appellee  to  submit  to  re- 
demption of  the  land  from  this  deed. 

The  land  was  originally  owned  by  the  hus- 
band of  Martha  C.  Walker,  who  died  occupy- 
ing it  as  his  homestead,  but  the  land  was  at 
that  time  incumbered  with  a  mortgage  to  the 
Citizens'  Bank  &  Trust  Company  of  Van 
Buren,  Ark.,  for  about  $300.  There  was  a 
foreclosure  decree  In  the  chancery  court  and 
the  land  was  sold  by  the  court's  commission- 
er to  Mrs.  Walker,  the  widow,  who  was  the 
highest  bidder,  at  the  price  of  $2^00.  She 
executed  a  note  to  the  commissioner  for  said 
purchase  price  with  appellee  as  surety,  and 
after  receiving  a  deed  from  the  commissioner 
she  executed  to  appellee  a  deed,  absolute  in 
form  and  containing  full  covenants  of  war- 
ranty, conveying  the  land.  The  deed  recited 
a  cash  consideration  of  $2,300,  the  same 
amount  as  the  original  purchase  price  for 
the  commissioner's  deed. 

The  transaction  Is  'explained  In  the  oral 
testimony  adduced  as  follows:  Appellee 
signed  the  note  at  the  request  of  Harrison 
Walker,  son  of  Mrs.  Walker,  who  was  acting 
for  his  mother  in  arranging  for  the  purchase 
of  the  land.  There  were  no  direct  communi- 
cations between  appellee  and  Mrs.  Walker. 
The  commissioner's  sale  was  on  April  15, 
1916,  and  about  the  time  the  note  became  due 
Harrison  Walker  applied  to  appellee  to  pay 
the  note.  It  was  agreed  between  them  that 
appellee  should  pay  the  note  to  the  commis- 
sioner and  Mrs.  Walker  should,  as  soon  as 
she  received  a  deed  from  the  commissioner, 
convey  the  land  to  appellee,  and  that  appel- 
lee should  enter  into  a  contract  with  Harri- 
son Walker  for  the  sale  of  the  land  at. an 
agreed  price.  This  arrangement  was  carried 
out  Appellee  paid  the  note  to  the  commis- 
sioner, the  original  mortgage  debt  to  the 
Citizens'  Bank  &  Trust  Company  was  paid, 
leaving  a  balance  of  approximately  $2,000  in 
the  hands  of  the  commissioner,  which  was 
loaned  out  under  the  orders  of  the  chancery 
court  and  the  interest  paid  out  from  year  to 
year  to  Mrs.  Walker  on  account  of  the  fact 
that  the  land  was  the  homestead.  Mrs. 
Walker  executed  deed  to  appellee  on  August 
11,  1916,  and  later  appellee  and  Harrison 
Walker  entered  into  a  written  contract  for 
conditional  sale  of  the  land  to  the  latter  for 
the  price  of  $3,000.  The  contract  provided, 
In  substance,  that  Walker  would  pay  rent  for 
the  years  1917  and  1918,  which  should  be  ap- 
plied on  the  purchase  price,  but  that  if  the 
first  Installment  of  said  price  should  not  be 
paid  at  maturity,  Walker  should  forfeit  his 
right  to  purchase  the  land  and  should  be  con- 


sidered a  tenant  of  appellee.  Harrison 
Walker  failed  to  carry  out  the  terms  of  the 
contract,  and  on  January  14,  1919,  Mrs. 
Walker  executed  a  deed  to  appellant  purport- 
ing to  convey  the  land  to  him.  The  present 
controversy  is  between  appellant  and  appellee 
as  to  the  right  of  the  former  to  redeem  the 
land.  Appellant  claims  that  the  deed  of  Mrs. 
Walker  to  appellee  was  intended  merely  as  a 
mortgage  to  secure  the  purchase  price  which 
appellee  paid  to  the  court  commissioner.  Ap- 
pellee contends  that  the  deed  was  intended 
to  be  an  absolute  conveyance,  as  it  purports 
on  its  face  to  be,  but  that  there  was  a  certain 
previous  parol  contract  for  a  conditional  re- 
sale of  the  land  to  Harrison  Walker,  which 
was  subsequently  entered  into  in  writing  and 
which  Walker  failed  to  perform. 

[1]  We  are  unable  to  say,  after  carefully 
considering  the  evidence,  that  the  finding  of 
the  chancellor  is  against  the  preponderance 
of  the  testimony.  Appellee  admits  that  he 
agreed  to  resell  the  land  to  Harrison  Walker 
at  a  profit  and  that  he  carried  out  that  agree- 
ment, but  that  Walker  failed  to  make  the 
stipulated  payment  and  gave  up  the  land.  He 
denied  that  he  accepted  the  conveyance  from 
Mrs.  Walker  merely  as  security  for  the  mon- 
ey he  advanced  In  the  payment  of  the  note  to 
the  commissioner.  The  testimony  shows  that 
he  was  not  a  money  lender,  that  he  had  no 
interest  in  advancing  the  money  for  Mrs. 
Walker  or  her  son  except  for  the  purpose  of 
buying  the  land  himself  for  resale  at  a  profit, 
and  that  he  borrowed  the  money  himself  In 
order  to  make  the  payment.  Harrison  Walk- 
er, who  acted  in  the  transaction  for  his  moth- 
er, testified  that  the  arrangement  with  appel- 
lee to  deed  him  the  land  was  to  enable  him 
to  mortgage  It  for  borrowed  money  to  use  In 
paying  the  note  to  the  commissioner,  but  he 
admitted  that  he  agreed  at  that  time  with  ap- 
pellee to  buy  the  land  under  a  conditional 
sale  contract  for  an  advance  price  of  $500 
more  than  the  amount  appellee  was  to  pay. 
Mrs.  Walker  admitted  that  she  had  no  direct 
communications  with  appellee  and  that  she 
knew  that  her  son  Harrison  was  to  pay  for 
the  place,  but  she  claims  that  the  deed  was 
intended  as  a  mortgage  merely  to  secure  the 
amount  paid  to  the  commissioner.  She  gave 
a  note  to  appellee  for  rent  of  a  part  of  the 
premises.  It  is  true  she  redeemed  the  land 
from  tax  sale  in  December,  1918,  and  Harri- 
son Walker  paid  the  taxes  in  1919,  but  this 
was  after  the  controversy  had  arisen  and 
only  a  short  time  before  Mrs.  Walker  execut- 
ed the  deed  to  appellant 

[2]  The  burden  was  on  appellant  to  show 
that  the  deed  was  intended  to  operate  merely 
as  a  mortgage  to  secure  the  $2,300  paid  to  the 
commissioner,  and,  as  before  stated,  we  can- 
not say,  In  the  face  of  the  finding  of  the 
chancellor,  that  he  has  maintained  the 
burden. 

Affirmed. 
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EtIGKN  et  ti  t.  VAUGHAN.     (No.  171.) 

(Supreme  Com*  of  Arkansas.     Feb.  9,  1920.) 

i.  Frauds,  statute  of  qj=j129(4)— CONTINU- 
ANCE OV  PBIOB  POSSESSION  AS  TENANT  IN- 
SUFFICIENT TO  TAKE  ORAL  PURCHASE  OF 
LAND  OUT  OF  STATUTE. 

Mere  continuance  after  oral  purchase  of 
land  of  prior  possession  of  purchaser  under  lease 
is  insufficient  to  take  the  contract  oat  of  the 
statute. 

2.  Specific  performance  *=>48— Past  pay- 
ment AND  PERMANENT  IMPROVEMENTS  OF 
VALUE  OF  FOURTH  OF  PRICE,  GROUND  FOB 
ENFORCEMENT  OF  ORAL  CONTRACTS  OF  PUB- 
CHASE  OF  LAND. 

Payment  of  a  small  part  of  the  purchase 
money  and  the  making  of  permanent  Improve- 
ments by  clearing  land  and  finishing  a  house, 
in  value  equal  to  a  quarter  of  the  purchase  price, 
is  sufficient  ground  for  specific  performance  of 
oral  contract  for  purchase  of  land. 

Appeal  from  Sevier  Chancery  Court;  James 
D.  Shaver,  Chancellor. 

Suit  by  Wes  Vaughan  against  A.  F.  Rugen 
and  another.  Decree  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

On  the  17th  day  of  March,  1919,  Wes 
Vanghan  brought  this  suit  in  equity  against 
A.  F.  Rugen  and  John  Turner  for  the  specific 
performance  of  an  oral  contract  for  the  sale 
of  40  acres  of  land. 

According  to  the  testimony  of  Wes  Vanghan 
the  contract  of  sale  was  made  in  October, 
1917.  The  .contract  was  an  oral  one,  and 
under  it'Vaughan  agreed  to  pay  Rngen  $500 
for  the  land,  $20  of  which  was  to  be  paid  in 
cash ;  $200  to  be  paid  on  the  1st  day  of  Jan- 
uary, 1918,  and  the  balance  was  to  be  oh  de- 
ferred payments.  Vanghan  had  lived  on  the 
place  for  about  three  years  as  a  tenant  of 
Rugen  before  he  made  the  contract  to  pur- 
chase the  land.  He  continued  to  reside  on 
the  land  after  he  purchased  it  and  cleared 
and  put  in  cultivation  about  seven  acres  of 
ground.  It  was  worth  about  $15  per  acre  to  do 
tills.  Vaugban  also  finished  building  a  house 
which  Rugen  had  started  while  Vaughan  was 
bis  tenant.  Vaughan  also  cut  down  some  trees 
and  split  a  lot  of  rails.  All  these  improvements 
were  made  by  Vaughan  because  he  bad  pur- 
chased the  land.  Vaughan  also  testified  that 
Rugen  agreed  to  furnish  him  an  abstract 
showing  that  he  had  a  clear  title  to  the  land. 
Voughan  made  arrangement  with  J.  B.  Stur- 
divant  to  lend  him  the  money  with  which  to 
pay  off  the  land.  Vaughan's  son  and  another 
witness  corroborated  his  testimony  as  to  the 
contract  for  the  purchase  of  the  land 

J.  B.  Sturdivant  was  a  witness  for  the 
plaintiff,  and  testified  that  he  agreed  to  lend 
Vaughan  the  money  with  which  to  pay  off 
the  land,  provided  Rugen  furnished  an  ab- 
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stract  showing  a  clear  title  to  the  land.  In 
the  chain  of  title  there  was  a  deed  to  A.  F. 
Rugen  from  his  brother,  whose  wife  did  not 
release  her  dower  in  the  land.  It  was  also 
shown  that  there  was  a  mortgage  Hen  of 
$1,500  on  the  land.  Rugen  never  did  bring 
the  abstract  down  to  date  by  showing  the  re- 
lease of  dower  as  above  stated  and  the  release 
of  the  mortgage  Hen  on  the  land.  On  the  0th 
of  May,  1919,  Vaughan  brought  into  court, 
and  offered  to  the  defendant  Rugen  the 
amount  of  purchase  money  due  on  the  land 
and  interest  to  the  date  of  the  tender.  Rugen 
refused  to  accept  the  same. 

According  to  the  testimony  of  the  defend- 
ant A.  F.  Rugen  he  made  an  oral  contract 
with  Vanghan  to  seU  him  the  land  In  question 
on  the  terms  stated  above.  Rugen  said  that 
Wes  was  to  pay  $20  cash  and  $200  the  first  of 
the  year  1918.  He  was  then  to  have  a  bond 
for  title.  He  denied  that  he  agreed  to  fur- 
nish an  abstract  showing  a  clear  title  to  the 
land,  but  stated  that  he  did  have  a  clear  title 
to  the  land.  He  also  said  that  be  sent  a  deed 
to  his  brother,  and  bad  his  wife  to  relinquish 
her  dower  in  the  land,  and  then  executed  and 
tendered  to  Sturdivant  a  warranty  deed  to 
the  land.  It  was  the  understanding  that  the 
deed  was  to  be  made  to  Sturdivant,  and  that 
he  would  hold  the  title  to  the  land  until 
Vaughan  paid  him  the  purchase  money.  In 
August,  1918,  Rugen  sold  the  land  to  John 
Turner.  Rugen,  Turner,  and  another  witness 
all  testified  that  Vaughan  did  not  clear  more 
than  two  or  three  acres  after  he  purchased 
the  land  from  Rugen. 

Another  witness  for  the  defendant  testified 
that  Vaughan  cleared  six  or  seven  after  he 
purchased  the  land  from  Rugen.  The  record 
shows  that  the  abstract  of  title  was  not  com- 
pleted so  as  to  show  relinquishment  of  dower 
by  the  wife*  of  Rugen's  brother.  It  was  also 
shown  that  John  Turner  knew  of  the  rights 
of  the  plaintiff  in  said  land  at  the  time  he 
purchased  it  from  Rugen. 

The  court  found  the  issues  in  favor  of  the 
plaintiff,  and  a  decree  was  entered  according- 
ly.   The  defendants  have  appealed. 

W.  C.  Rodgers,  of  NashvUle,  for  appellants. 
W.  P.  Feazel,  of  Nashville,  for  appellee. 


HART,  J.  (after  stating  the  facts  as  above). 
[1, 2]  The  decree  of  the  chancellor  was  cor- 
rect That  one  who  is  already  in  possession 
of  land  as  a  tenant  and  continues  such  pos- 
session after  the  making  of  a  parol  contract 
for  the  purchase  thereof  from  bis  landlord 
does  not  thereby  take  the  contract  out  of  the 
Statute  of  Frauds.  This  court  has  held  that 
possession  to  have  the  effect  to  take  the  case 
out  of  the  statute,  must  be  exclusive,  evinc- 
ing the  birth  of  a  new  estate,  and  distinguish- 
ed from  the  continuation  of  an  old  one;  and 
must  not  be  referable  to  an  antecedent  right. 
McNeUl  v.  Jones,  21  Ark.  277,  Haines  v.  Mc- 
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Glone  et  aL,  44  Ark.  79,  Moore  v.  Gordon, 
44  Ark.  334,  and  Ashcraft  v.  Tucker,  136 
Ark.  447,  206  S.  W.  896,  and  cases  cited. 
These  authorities  also  support  the  rule  that 
an  independent  ground  for  specific  perform- 
ance for  a  parol  contract  for  the  purchase 
of  land  Is  that  the  purchaser  has  made  per- 
manent valuable  Improvements  under  claim  of 
ownership  of  the  land.  According  to  this  test 
Vaughan  was  entitled  to  a  decree  of  specific 
performance.  According  to  bis  own  testimony 
and  that  of  one  of  the  witnesses  for  the  de- 
fendants he  cleared  seven  acres  of  land,  which 
was  worth  $15  per  acre.  He  also,  as  he  ex- 
pressed It,  finished  building  a  house  which 
had  been  started  by  Rugen  during  the  period 
of  his  tenancy. 

Another  witness  testified  that  the  work 
Vaughan  did  on  the  house  was  to  cover  it 

Rugen  testified  himself  that  Vaughan  did 
some  work  on  the  house.  He  also  paid  $20 
of  the  purchase  money  at  the  time  the  con- 
tract was  made.  The  contract  price  of  the 
land  was  $500.  The  value  of  the  improve- 
ments and  the  part  of  the  purchase  money 
paid  amounted  to  at  least  $125.00.  These 
Improvements  were  permanent  In  their  na- 
ture and  It  cannot  be  said  that  they  were  of 
so  little  value  as  to  be  considered  as  com- 
pensated for  by  the  temporary  enjoyment  of 
the  land.  The  evidence  shows  that  Turner 
lived  in  the  neighborhood,  and  knew  of 
Vaughan's  claim  to  the  land  at  the  time  he 
purchased  it  from  Rugen. 

The  chancellor  found  the  issues  in  favor 
of  the  plaintiff.  Under  the  circumstances 
we  think  that  the  part  payment  of  the  pur- 
chase money  and  the  Improvements  made  by 
the  purchaser  were  of  a  permanent  nature, 
and  of  such  a  substantial  character,  when 
compared  with  the  value  of  the  land,  that  It 
would  be  Inequitable  to  refuse  the  plaintiff 
the  relief  prayed  for  In  his  complaint. 

It  follows  that  the  decree  must  be  affirmed. 


ROGERS  v.  ROBERTSON.    (No.  177.) 
(Supreme  Court  of  Arkansas.     Feb.  9,  1920.) 

1.  Appeal  and  ebeob  «=»1064(1)  —  Instruc- 
tion THAT  PLAINTIFF  HAD  BURDEN  OF  PROV- 
ING CONTRACT  NOT  OBJECTIONABLE  WHERE 
IT  STATED  EXECUTION   WAS  ADMITTED. 

Where  defendant's  pleadings  admitted  ex- 
ecution of  contract  involved,  an  instruction  that 
plaintiff  had  the  burden  of  proving  the  contract 
is  not  reversible  error,  where  it  further  stated 
that  the  contract  was  admitted  by  the  plead- 
ings. 

2.  Sales    <8=»42l  —  Instruction    proper   as 

AGAINST  GENERAL  OBJECTION. 

In  an  action  for  breach  of  an  agreement  to 
tell  several  carloads  of  hay,  which  were  to  be 


delivered  as  requested  by  the  buyer,  where  the 
seller  claimed  that  the  buyer  did  not  order  de- 
livery within  a  reasonable  time,  and  so  breached 
the  contract,  an  instruction  on  the  failure  of 
the  buyer  to  request  delivery  held  good  as 
against  a  general  objection ;  there  being  only  a 
slight  ambiguity. 

3.  Trial  «=>278— General  objections  to  in- 
struction will  not  reach  improper  use 

OF   WORD. 

An  objection  to  an  instruction  should  be 
exact,  and  a  mere  general  objection  will  not 
reach  an  improper  use  of  a  word. 

4.  Sales  «=»421— Instruction  in  action  for 
breach  of  contract  not  abstract. 

In  action  by  buyer  for  breach  of  a  contract 
for  the  sale  of  hay,  where  the  seller  claimed 
that  the  buyer  did  not  order  delivery  within 
reasonable  time  and  broke  the  contract  himself, 
an  instruction  that,  if  the  parties  made  any 
changes  in  the  written  contract  by  telephone 
conversations,  it  was  the  duty  of  the  jury  to  de- 
termine what  changes  were  made,  and  then  ap- 
ply the  rules  of  law  to  the  changes,  held  not 
abstract,  where  there  was  evidence  as  to  numer- 
ous telephone  conversations  as  to  delivery,  etc 

Appeal  from  Circuit  Court,  Prairie  Coun- 
ty, Southern  District;  George  W.  Clark, 
Judge. 

Action  by  J.  Q.  Rogers  against  9.  A.  Rob- 
ertson, who  cross-complained.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Andrew  I.  Roland,  of  Malvern,  and  Cooper 

Thweatt,  of  De  Vall's  Bluff,  for  appellant. 

L.  P.  Biggs,  of  Little  Rock,  for  appellee. 

HUMPHREYS,  3.  Appellant  instituted 
suit  against  appellee  In  the  Southern  dis- 
trict of  the  Prairie  circuit  court  to  recover 
$812.50  damages  for  failure  to  ship  him  13 
cars  of  No.  1  hay  at  $13.50  per  ton,  f.  o.  b. 
appellee's  loading  track  at  Screeton,  Ark., 
as  per  an  alleged  contract  of  date  July  5, 
1917. 

Appellee  answered,  denying  all  the  ma- 
terial allegations  of  the  complaint,  and  filed 
a  cross-complaint,  alleging  that,  on  June 
26,  1917,  he  entered  into  a  contract  with 
appellant  to  sell  him  10  carloads  of  No.  1 
hay  at  $13.50  per  ton,  f.  o.  b.  Screeton,  Ark., 
and  on  July  2,  1917,  Bold  him  an  additional 
5  cars  on  like  terms  ?  that  appellant  ordered 
out  2  cars,  but  failed  and  refused  to  order 
out  or  accept  the  other  13,  until  after  the 
expiration  of  the  contract,  to  appellee's  dam- 
age in  the  sum  of  $455,  for  which  he  asked 
judgment  against  appellant 

Appellant  answered  the  cross-bill,  ad- 
mitting the  execution  of  the  contract  at  the 
time  alleged  by  appellee,  but  denying  thai 
more  than  2  cars  were  to  be  shipped  im- 
mediately, and  affirming  that  13  cars  were 
to  be  held  subject  to  his  order;  that  he 
thereafter  ordered  them  shipped  before  the 
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expiration  of  the  contract,  but  shipment  was 
refused ;  and  denied  that  appellee  was  dam- 
aged In  any  sum  by  reason  of  his  failure  to 
order  or  accept  the  hay,  as  alleged  in  the 
cross-bill. 

The  cause  was  submitted  to  a  jury  upon 
the  pleadings,  evidence,  and  instructions  of 
the  court,  which  resulted  in  a  verdict  and 
judgment  against  appellant  In  the  sum  of 
9195,  from  which  judgment  an  appeal  has 
been  duly  prosecuted  to  this  court. 

The  negotiations  for  the  sale  and  pur- 
chase of  the  hay  in  question  began  by  tele- 
phonic communication,  which  was  confirmed 
and  completed  by  letters  of  date  June  26, 
July  2,  July  5,  and  July  9,  all  in  the.  year 
1917.  .  The  contract,  as  disclosed  by  the  let- 
ters, constituted  a  sale  and  purchase  at 
$13.50  per  ton  of  15  cars  of  hay  f.  o.  b.  Scree- 
ton,  Ark.,  2  for  Immediate  shipment  and  13 
for  shipment  subject  to  the  order  of  appel- 
lant, which,  according  to  the  construction  of 
this  court,  meant  to  be  shipped  under  the 
order  of  appellant  within  a  reasonable  time 
from  the  date  of  the  contract;  otherwise, 
the  contract  would  lack  mutuality  to  sup- 
port it  There  was  a  gradual  decline  in 
the  value  of  hay  after  the  execution  of  the 
contract  until  some  time  in  September,  after 
which  time  the  value  increased  gradually 
until  it  reached  a  maximum  value  of  $28.50 
in  November  or  December  of  the  same  year. 

The  additional  evidence  of  appellee  tended 
to  show  that  he  urged  appellant  to  order  the 
hay  shipped  from  time  to  time  until  October, 
both  over  the  telephone  and  by  correspond- 
ence, but  was  unable  to  prevail  upon  him  to 
take  it;  that  from  SO  days  to  6  weeks  was 
a  reasonable  time  to  hold  hay  subject  to 
shipping  orders;  that  appellant,  when  press- 
ed, refused  to  accept  the  hay,  and  advised 
him  to  sell  it  at  Screeton. 

The  additional  evidence  of  appellant  tend- 
ed to  show  that  no  request  was  made  for  him 
to  accept  or  order  the  hay  shipped  at  any 
time  after  the  execution  of  the  contract; 
that  he  never  consented  for,  nor  directed, 
appellee  to  sell  the  hay  at  Screeton;  that 
In  October  and  November  he  ordered  the  hay 
shipped  from  time  to  time,  but  failed  to 
secure  any  shipments  or  receive  any  expla- 
nation for  a  failure  to  ship. 

The  court  instructed  the  jury  upon  Its 
own  motion,  without  numbering  the  several 
instructions,  but,  according  to  the  subject- 
matter  covered,  the  parties  have  divided 
and  discussed  them  as  three  separate  in- 
structions. The  objections  and  exceptions 
to  the  Instructions,  as  shown  by  the  perfected 
bin  of  exceptions,  are  severally  and  sepa- 
rately to  each  Instruction. 

[1]  It  is  insisted  that  the  court  committed 
reversible  error  in  giving  the  first  instruc- 
tion, because  it  placed  the  burden  upon 
appellant  to  establish  the  execution  of  the 
contract,  when  the  execution   thereof  was 
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admitted  under  the  pleadings.  No  prejudice 
could  have  resulted  to  appellant  on  this 
account,  because  the  court  further  on  in  the 
same  instruction  advised  the  Jury  that  ap- 
pellee, In  his  answer  and  cross-bill,  admitted 
the  execution  of  the  'contract.  This  was 
tantamount  to  instructing  that  the  burden 
Imposed  upon  the  appellant  had  been  met 
by  the  admission  of  appellee. 

[2]  Again  it  is  insisted  that  the  court  took 
one  of  the  vital  issues  of  fact  from  the  Jury 
in  the  wording  of  the  second  instruction 
given  for  which  the  cause  should  be  reversed. 
The  instruction  is  as  follows; 

"If  you  find  from  the  evidence  that  the  de- 
fendant [referring  to  appellee]  did  not  violate 
this  contract,  that  be  was  ready  and  willing  at 
all  times  to  meet  its  terms  and  conditions,  and 
was  prevented  from  doing  so  by  the  failure  on 
the  part  of  Mr.  Rogers  to  order  out  the  cars, 
and  that  hay  declined  in  the  market  below  the 
price  for  which  the  hay  was  sold  with  the  time 
within  which  plaintiff,  Rogers,  had  to  order 
out  the  hay,  then  your  verdict  should  be  for  the 
defendant." 

We  think  a  fair  construction  of  the  lan- 
guage challenged  as  erroneous  is  that,  if 
the  jury  should  find  that  Mr.  Rogers  failed 
to  order  out  the  cars  under  the  terms  and 
conditions  of  the  contract,  and  appellee  him- 
self was  ready  and  willing  to  ship  the  hay 
at  all  times,  and  had  not  violated  the  con- 
tract, then  they  should  find  for  appellee. 
The  most  that  can  be  contended  for  is  that 
there  is  a  slight  ambiguity  in  the  Instruction, 
which  should  have  been  pointed  out  to  the 
court  by  a  specific  objection,  which  was  not 
done.  Only  a^  general  objection  was  made 
to   the  instruction. 

[3,4]  Lastly,  it  is  insisted  that  the  court 
committed  reversible  error  in  giving  the 
third  instruction  to  the  Jury,  which  la  as 
follows: 

"I  will  say,  further,  gentlemen  of  the  jury, 
if  you  find  by  a  preponderance  of  the  testimony 
that  these,  parties  made  any  changes  in  the 
written  contract  by  telephone  communication, 
then  it  is  your  duty  to  say  as  to  what  changes, 
if  any,  there  be  made,  and  then  apply  the  rules 
of  law.  as  given  you  by  the  court  to  any  such 
changed  condition  of  the  contract  made  over  the 
telephone,  if  you  find  such  changes  made.  The 
burden  of  proving  any  changes  of  the  contract 
made  over  the  telephone  is  upon  the  defendant, 
and  that  by  a  preponderance  of  the  testimony." 

The  alleged  error  contended  for  in   the 
Instruction   Is  that  it  was  abstract;     that 
there  was  no  evidence  offered  on  either  side 
tending   to  show  a  change  In   the  written 
contract  by  telephonic  communications.     Un- 
der the  terms  of  the  original  contract,  no 
time  being  specified  for  the  shipment  of  the 
hay,   appellant  had   a    reasonable   time    in 
which  to  order  it  shipped.     There  was  evi- 
dence tending  to  show  that,  after  the  execu- 
tion of  the  contract,  appellee  called  appellnnt 
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over  the  phone  several  times,  Insisting  that 
he  take  the  hay;  that  appellant  answered 
on  one  occasion  that  his  customers  were 
building  a  warehouse  and  not  yet  In  shape 
to  take  it,  and  on  another  occasion  that 
he  did  not  know  whether  he  would  take  the 
hay.  By  the  use  of  the  word  "change"  In 
the  instruction  the  court  evidently  had  In 
mind  the  issue  of  when  and  whether  the 
contract  was  breached  by  appellant  in  fail- 
ing to  order  the  hay  shipped,  as  relating  to 
the  amount  of  damages  In  case  the  contract 
was'  breached.  It  appeared  from  the  evi- 
dence that  hay  varied  in  price  at  different 
times  subsequent  to  the  execution  of  the 
contract  So  the  time  of  breach,  if  one  oc- 
curred, was  material  in  determining  the 
amount  of  damages  occasioned  on  account 
of  such  breach.  In  this  sense,  the  instruc- 
tion was  not  abstract.  If  the  word  "change" 
was  inaptly  used  by  the  court,  attention 
should  have  been  called  to  the  fact  by  a 
specific,  and  not  a   general,  objection. 

No   error   appearing  in    the   record,    the 
judgment  Is  affirmed. 


HARRISON  v.  FOUROHE  RIVER  VALLEX 
ft  I.  T.  RY.  CO.    (No.  160.) 

(Supreme  Court  of  Arkansas.     Feb.  2,  1920.) 

1.  Taxation    ®=608(5)  —  Excessive   assess- 
.  men!  due  to  ebbone0u8  judgment  of  tax 

commission  not  beviewable  in  equity. 
Courts  of  equity  cannot  grant  relief  from 
an  excessive  assessment  of  taxes  due  to  errone- 
ous judgment  of  the  Tax  Commission  not  in- 
duced by  fraud,  mistake,  discrimination,  non- 
uniformity,  or  a  fundamentally  erroneous  meth- 
od of  assessment 

2.  Taxation  <©=>611(6)  —  Evidence  held  to 
show  excessive  assessment  due  to  ebbo- 
neous  judgment  of  commission  fob  which 
court  cannot  grant  belief. 

Evidence  that  Tax  Commission  assessed  the 
value  of  a  railroad  at  less  than  its  construc- 
tion cost  that  in  doing  so  they  considered  all 
facts  available  affecting  value,  that  representa- 
tives of  the  railroad  appeared  and  urged  all 
matters  claimed  to  require  a  lower  valuation, 
and  that  other  railroads  similarly  situated  had 
been  assessed  at  a  higher  figure,  held  not  to 
show  that  the  excessive  assessment  was  arbi- 
trary and  made  in  disregard  of  undisputed  facts 
and  conditions,  though  the  actual  valuation  of 
the  property  was  claimed  to  be  only  $90,000, 
while  the  assessment  was  $152,450,  and  it  was 
shown  that  the  road  was  operating  at  a  loss; 
the  excessive  assessment  resulting  from  errone- 
ous judgment  ot  Tax  Commission,  for  which  the 
court  can  give  no  relief 

Appeal  from  Perry  Chancery  Court;    Jor- 
dan Sellers,  Chancellor. 


Suit  by  the  Fourche  River  Valley  ft  Indian 
Territory  Railway  Company  against  Robert 
Harrison,  Collector,  to  enjoin  collection  of 
taxes.  Decree  for  complainant,  and  defend- 
ant appeals.    Reversed. 

Geo.  W.  Emerson,  of  Little  Rock,  and  G. 
B.  Colvin,  of  Perry,  for  appellant 

Rose,  Hemingway,  Cantrell  ft  Loughbor- 
ough, of  Little  Rock,  for  appellee. 

SMITH,  J.  This  suit  was  brought  by  ap- 
pellee railway  company  to  enjoin  the  col- 
lection of  the  taxes  assessed  against  its  rail- 
road for  the  year  1918,  upon  the  ground 
that  the  valuation  had  been  arrived  at  by 
the  Tax  Commission  by  adopting  an  illegal, 
unauthorized,  and  unjust  basis  of  assess- 
ment and  in  an  amendment  to  the  complaint 
it  was  alleged  that  the  assessment  was  arbi- 
trary and  discriminatory  and  constituted  a 
fraud  In  law,  and  further  that  unless  re- 
lief was  afforded  by  a  reduction  of  said  as- 
sessment it  would  be  unable  to  pay  the  taxes 
upon  a  proper  assessment  without  Incurring 
penalties. 

Appellee  is  a  corporation  under  the  laws 
of  this  state,  with  its  principal  office  at  Blge- 
low,  In  Perry  county,  and  It  owns  and  oper- 
ates a  line  of  railway  from  Bigelow,  on  the 
Rock  Island  Railroad,  in  a  southwesterly  di- 
rection to  Thornbuxgh,  a  distance  of  18»/« 
miles,  all  of  which  is  in  Perry  county  ex- 
cept .238  of  a  mile,  which  is  In  Pulaski 
county. 

In  June,  1918,  when  property  of  this  char- 
acter was  being  assessed  by  the  Arkansas 
Tax  Commission,  appellee  furnished  the  com- 
mission a  schedule  of  Its  property,  showing, 
in  detail,  the  several  items  listed  and  the  ag- 
gregate value  of  the  whole  railroad,  which 
statement  had  been  duly  verified.  According 
to  this  schedule,  the  valuation  of  the  whole 
property  did  not  exceed  $90,000,  but  an  as- 
sessment of  $152,450  was  made  against  that 
part  of  the  property  in  Perry  county,  and  one 
of  $350  for  that  part  in  Pulaski  county.  It 
was  shown  that  the  outstanding  capital  of 
the  company  is  $238,000,  and  that  it  has  a 
bonded  Indebtedness  of  $100,000.  That  the 
railroad  began  operation  In  1907,  and  for 
five  years  received  a  division  of  the  freight 
collected  on  shipments  originating  on  its  line 
and  delivered  to  the  Rock  Island  Railroad, 
but  after  1912  it  was  no  longer  allowed  to 
share  the  freight  charges  with  the  Rock  Is- 
land Railroad  because  of  a  federal  decision 
in  what  was  known  as  the  Tap  Line  Cases, 
234  U.  S.  1,  34  Sup.  Ct  741,  58  L.  Ed.  1185. 
Prior  to  1912  appellee  paid  Its  stockholders 
an  average  dividend  of  7.6  per  cent,  and 
thereafter  until  1915  it  paid  an  average  div- 
idend of  2.9  per  cent;  but  since  1915  no  div- 
idend has  been  earned  or  paid,  and  In  1917 
an  operating  loss  of  $7,900  was  sustained, 
and  that  loss  was  increased  to  $37,000  la 
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1918.  It  was  farther  shown  that  95  per  cent 
of  the  operating  Income  was  derived  from 
freight  paid  by  the  Fourche  River  Lumber 
Company  on  logs  and  lumber,  and  that  75 
per  cent,  of  the  passenger  fares  collected 
'was  paid  by  the  employee  of  the  lumber  com- 
pany, and  that  it  would  be  impossible  to 
operate  the  road  but  for  the  Income  derived 
from  the  lumber  company,  which  owned 
enough  timber  reached  by  the  railroad  to 
keep  the  mill  of  the  lumber  company  In 
operation  for  from  six  to  ten  years,  after 
-which  time  there  would  probably  be  no 
freight  or  passenger  traffic  which  would  Jus- 
tify the  operation  of  the  railroad,  and  that 
its  value  would  be  only  itB  scrapping  value, 
and  that  the  present  value  of  the  property 
If  scrapped  would  not  exceed  $118,850,  and 
that  the  entire  original  cost  of  the  railroad 
-was  $355,000. 

An  assessment  of  $7,000  per  mile  was  made 
against  the  main  line  of  this  railroad,  and  It 
Is  insisted  that  no  such  value  could  be  ar- 
rived at  from  a  basis  of  Income,  market  val- 
ue, original  cost,  or  in  any  other  way,  and 
that  the  assessment  was  made  arbitrarily 
and  capriciously  and  amounted  to  a  fraud  in 
law.  The  chancery  court  granted  the  re- 
daction prayed  for,  and  this  appeal  has  been 
duly  prosecuted. 

This  order  and  decree  was  based  upon  a 
finding  made  by  the  court: 

'"That  the  assessment  of  the  main  track  of 
the  plaintiff  in  Perry  county  was  made  in  dis- 
regard of  undisputed  facts  and  of  conditions 
known  to  the  Tax  Commission,  that  it  was  arbi- 
trary and  could  not  be  reached  on  any  permissi- 
ble basis  of  valuation,  that  a  tax  levied  upon 
it  would  wrongfully  deprive  the  plaintiff  of  its 
property  without  warrant  of  law  and  would 
operate  as  a  fraud  upon  it,  by  reason  of  which 
this  court  hns  jurisdiction  to  grant  relief  upon 
the  payment  of  a  tax  levied  upon  a  proper  as- 


In  an  opinion  in  the  very  recent  case  of 
Martlneau  et  al.  v.  Clear  Creek  Oil  &  Gas  Co., 
(1920)  217  S.  W.  807,  we  had  occasion  to  again 
review,  as  the  court  had  several  times  done 
before,  the  authorities  denning  the  conditions 
under  which  courts  of  equity  would  review 
the  action  of  assessing  boards  and  grant  re- 
lief, and  we  there  said  that  the  authorities 
were  agreed  that  a  mere  mistake  in  Judg- 
ment, In  fixing  the  value  of  property  to  be 
taxed,  by  a  taxing  board  or  commission,  from 
whose  action  no  appeal  was  provided,  could 
not  be  relieved  against  in  a  court  of  equity ; 
yet  we  there  also  said  that  courts  of  equity 
will  restrain  .the  collection  of  illegal  taxes 
assessed  against  property  by  such  boards  in- 
duced by  fraud,  mistake,  discrimination,  non- 
uniformity,  or  the  adoption  of  a  fundamen- 
tally erroneous  method  of  making  the  assess- 
ment. 

tinder  the  test  stated,  we  think  the  court 
below  did  not  give  proper  effect  to  the  testi- 
218  S.W.-14 


mony  of  Monroe  Smith,  a  member  of  the  Tax 
Commission,  who  was  called  as  a  witness 
and  examined  and  cross-examined  at  consid- 
erable length.  This  witness  testified  with 
apparent  candor,  and  refuted  the  charge  that 
appellee's  railroad  had  been  assessed  at  a 
greater  amount  per  mile  than  any  other  rail- 
road in  the  state  depending  largely  on  some 
sawmill  for  its  tonnage,  by  showing  that  at 
least  •  two  other  railroads  were  assessed  a 
thousand  dollars  more  per  mile,  and  we  think 
the  testimony  of  the  witness  makes  it  clear 
that  there  was  no  conscious  purpose  on  the 
part  of  the  Tax  Commission  to  discriminate 
against  appellee.  It  Is  true  the  witness  did 
not  make  clear  the  manner  In  which  the  com- 
mission arrived  at  the  valuation  which  it 
had  fixed,  except  that,  when  asked  If  the 
commission  took  Into  account  the  fact  that  the 
road  had  paid  no  dividends  since  1915,  and 
about  other  matters  which  should  properly 
have  been  considered  In  arriving  at  the  mar- 
ket value  of  the  property  to  .bo  assessed,  the 
witness  stated  that — 

"We  took  everything  into  consideration,  as  we 
do  in  all  assessments,  and  arrived  at  what  we 
believed  to  be  a  fair  value  for  the  road,  taking 
into  consideration  everything  we  could 'find  ont 
or  know." 

In  explaining  that  no  controlling  effect  was 
given  to  the  lack  of  earning  capacity,  wit- 
ness stated  that  he  supposed  its  earnings 
were  governed  by  the  allowance  which  the 
lumber  company  made  the  railroad  company 
for  services  rendered.  It  was  shown  that  the 
lumber  company,  not  only  owned  all  the 
stock  and  bonds  of  the  railroad  company, 
but  owned  practically  all  the  tonnage  carried 
by  it  We  do  not  know  whether  the  assump- 
tion of  the  witness  was  correct  or  not,  as 
the  point  was  not  developed  in  the  testi- 
mony; but  It  is  apparent  that,  however  in- 
accurate the  result  arrived  at  may  be,  the 
commission  did  not  adopt  an  erroneous 
method  of  making  the  assessment,  as  they 
had  taken  into  account  "everything  we  could 
find  out  or  know." 

This  witness  testified  that  the  commission 
had  before  it  the  detailed  report  which  the 
railroad  company  had  made  of  its  property, 
and  its  value,  as  It  was  required  by  law  to 
make  for  the  use  of  the  commission  In  mak- 
ing the  assessment,  and  that  the  side  track 
was  assessed  at  $2,000  per  mile,  and  that  the 
portions  of  the  road  used  only  for  logging 
purposes  were  assessed  as  side  track,  and 
that  the  representative  of  the  appellee  rail- 
road appeared  before  the  commission  when 
the  assessment  was  made  and  urged  then 
and  there  the  matters  here  presented,  all  of 
which  matters  were  then  considered  In  fixing 
the  valuation  which  was  then  made. 

[1,2]  We  think,  under  the  testimony  recit- 
ed, the  finding  of  fact  set  out  above,  which 
was  made  by  the  court  below,  Is  contrary  to 
the  preponderance  of  the  evidence,  and  that 
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'  nothing  more  Is  shown  than  an  excessive  as- 
sessment, resulting  from  an  erroneous  judg- 
ment, and  this  error  of  the  Tar  Commission' 
Is  one  against  which  we  can  afford  no  relief. 

The  Tax  Commission  valued  the  property 
at  $304,000,  and  assessed  It  at  SO  per  cent, 
of  that  value,  that  being  the  per  cent,  of 
value  assessed  against  all  other  property. 
So  that  it  appears  that  the  assessed  value 
'was  about  $50,000  less  than  the  construction 
cost.  It  is  true  there  was  testimony  show- 
ing a  large  per  cent,  of  depreciation  In  val- 
ue; but  there  was  also  some  testimony  as  to 
enhancement  of  values  and  Increased  cost  of 
reproduction,  and,  while  it  may  be  true  that 
the  road  will  be  scrapped  In  the  course  of 
six  to  ten  years  through  lack  of  tonnage,  It 
is  not  yet  ready  to  be  scrapped,  and  we  can- 
not say,  therefore,  that  because  of  the  lim- 
ited expectancy  of  life  of  the  railroad  Its 
present  market  value  cannot  exceed  Its  val- 
ue as  scrapped  material. 

We  do  not  think  the  case  made  is  one  call- 
ing for  equitable  relief,  as  any  error  made 
is  one  of  Judgment  only,  and  the  decree  Is 
therefore  reversed,  with  directions  to  collect 
the  tax  upon  the  valuation  fixed  by  the  Tax 
Commission. 


BliACK  et  al.  v.  BAILEY  et  aL 
(Nob.  170,  341.) 

(Supreme  Court  of  Arkansas.     Feb.  9,  1920. 
Dissenting:  Opinion  April  12,  1920.) 

1.  Wills  «=>601(10)— Wobds  or  limitation 

HELD    ROT   TO    REDUCE   A   FEE-SIMPLE   ESTATE 
in  TESTATOR'S  CHILDBEN. 

A  devise  to  testator's  children  of  the  residue 
of  the  estate  after  the  expiration  of  a  trustee- 
ship, with  provision  that  "if  any  of  my  chil- 
dren shall  die  before  expiration  of  the  above 
trusteeship,  *  *  *  leaving  issue,  said  issue 
shall  only  take  the  share  that  should  go  to  my 
child  living,"  passed  a  fee  to  the  children,  and 
did  not  create  a  contingent  remainder  in  tes- 
tator's grandchildren. 

2.  Wills  «=»681(2)— Legal  title  held  not 
vested  in  trustee. 

A  trust  held  created  for  the  purpose  of  con- 
trol and  management,  and  not  for  the  purpose 
of  temporarily  vesting  legal  title  in  the  trus- 
tee. 

3.  Wills  «=»674— A  devise  of  the  besidue 

HELD   NOT  TO  CREATE  A  SPENDTHRIFT  TRUST. 

A  will,  devising  the  residue  to  testator's 
children,  subject  to  the  control  and  manage- 
ment of  one  of  them  until  a  named  grandchild 
attained  his  majority  or,  if  such  grandchild 
died  before  such  age,  the  trust  to  continue  for 
a  period  of  ten  years  after  such  death,  held 
not  to  create  a  spendthrift  trust. 

4.  Wills  «=»686(1)— Trust  mat  be  termi- 
nated to  prevent  loss  to  beneficiaries. 

Where  testator  devised  the  residue  to  his 
children  subject  to  a  trust  for  the  purpose  of 


management  and  control  until  a  specified  con- 
tingency, they  to  have  the  income  therefrom, 
and  conditions  arose  under  which  no  profits 
could  be  realised  without  large  expenditures, 
for  which  no  funds  were  provided,  and  the 
parties  were  all  sui  juris,  and  the  continuation 
of  the  trust  would  work  a  confiscation  of  the 
property,  or,  at  least,  greatly  burden  it  with 
incumbrances,  which  testator  did  not  manifestly 
intend,  the  court  could  terminate  the  trust  at 
the  desire  of  all  the  beneficiaries. 

HcCulloch,  O.  J.,  and  Smith,  J.,  dissenting. 

Appeal  from  Sebastian  Chancery  Court; 
JT.  V.  Bourland,  Chancellor. 

Suit  by  John  Mayne  Bailey,  trustee  under 
the  will  of  Dr.  W.  W.  Bailey,  deceased, 
against  William  Bailey  Black,  and  others,  in 
which  a  part  of  the  defendants  admitted  the 
bill  and  joined  with  the  trustee.  From  a  de- 
cree therein  the  named  defendant  and  cer- 
tain others  appeal.    Decree  affirmed. 

Holland  &  Holland,  of  Ft  Smith,  for  ap- 
pellants. 

T.  P.  Winchester,  John  H.  Vaughan,  and 
Warner,  Hardin  &  Warner,  all  of  Ft  Smith, 
for  appellees. 

HUMPHREYS,  J.  This  suit  was  institut- 
ed by  appellee  John  Mayne  Bailey,  trustee  in 
the  will  of  Dr.  W.  W.  Bailey,  deceased, 
against  the  other  appellees  and  appellants  to 
terminate  the  trust  provided  by  the  will  and 
to  construe  the  will  as  vesting  a  fee-simple 
title  to  certain  real  estate  in  Ft  Smith  in  the 
petitioner  and  other  appellees,  the  only  chil- 
dren and  heirs  of  Dr.  W.  W.  Bailey,  and  not 
a  contingent  remainder  in  Bald  real  estate  in 
appellants,  the  only  grandchildren  of  said 
testator. 

In  substance,  it  was  alleged  In  the  bill  that 
the  will  vested  In  appellees  a  fee-simple  title 
to  said  real  estate,  subject  to  a  trust  Imposed 
upon  John  Mayne  Bailey  to  manage  and  con- 
trol same  for  the  benefit  of  the  appellees  un- 
til the  testator's  grandson,  William  Bailey 
Black,  attained  the  age  of  21  years,  or  In 
the  event  he  should  die  before  attaining  his 
majority,  to  continue  the  control  and  man- 
agement of  same  -for  10  years  thereafter, 
rendering  to  himself  10  per  cent  of  the  net 
Income  from  the  property  for  his  compensa- 
tion as  trustee  and  the  balance  in  equal 
parts,  semiannually,  to  himself  and  the  other 
appellees;  that  at  the  time  of  the  death  of 
the  testator  a  part  of  the  real  estate  compris- 
ing the  trust  was  producing  considerable  net 
Income,  but  that  the  purposes  of  the  trust 
had  failed,  In  that  the  property,  had  not  only 
ceased  to  pay  any  net  income,  but  had  failed 
to  pay  carrying  expenses;  that  the. property 
could  not  again  be  made  self-sustaining  and 
net-producing  without  an  expenditure  of 
large  sums  of  money ;  that  all  the  appellees 
were  sui  juris. 
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The  other  appellees  answered,  admitting 
all  the  allegations  of  the  bill  and  joining 
with  appellee  John  Mayne  Bailey  in  his  re- 
quest for  a  construction  of  the  will  and  ter- 
mination of  the  trust. 

Appellants,  minors,  and  the  only  grand- 
children of  the  testator,  after  being  properly 
summoned  into  court,  filed  answer  by  a  duly 
appointed  guardian  ad  litem,  denying  seria- 
tim each  material  allegation  of  the  bill,  and 
claiming  an  interest  as  contingent  remainder- 
men in  the  real  estate. 

The  cause  was  submitted  to  the  court  upon 
the  pleadings,  the  will  of  Dr.  W.  W.  Bailey, 
and  the  evidence,  upon  which  it  was  decreed 
that  appellees  took  under  the  will  an  estate 
in  fee  simple  in  said  real  estate,  and,  being 
the  owners  of  the  beneficial,  as  well  as  the 
legal,  title,  terminated  the  trust.  From  that 
decree  an  appeal  has  been  prosecuted  to  this 
court. 

Dr.  W.  W.  Bailey  was  the  owner  of  a  large 
estate  in  Ft  Smith.  He  died  on  September 
15,  1913,  being  survived  by  the  appellees,  who 
were  his  only  children  and  heirs.  The  appel- 
lants are  his  only  grandchildren.  On  the 
25th  day  of  January,  1910,  he  executed  his 
last  will  and  testament,  in  which  his  son, 
John  Mayne  Bailey,  was  appointed  executor, 
who  probated  the  will  and  qualified  as  execu- 
tor after  the  death  of  his  father.  Under  his 
letters  testamentary,  he  administered  the 
will,  and,  upon  final  settlement,  was  dis- 
charged as  executor.  He  continued  to  con- 
trol and  manage  that  portion  of  the  estate 
placed  in  his  care  and  control  under  the 
terms  of  the  will  until  the  present  time.  For 
a  number  of  years  the  property  thus  placed 
under  bis  control  in  trust  paid  a  net  Income, 
but  thereafter  not  only  ceased  to  pay  a  net 
income,  but  was  not  self-sustaining,  and,  In 
order  to  make  It  a  paying  proposition,  it 
would  entail  an  expenditure  of  $15,000  or 
$20,000  in  the  way  of  remodeling  and  repair- 
ing the  rental  property.  No  fund  was  pro- 
vided under  the  will  for  such  an  expenditure. 
That  portion  of  the  will  drawn  in  question 
for  construction  is  designated  by  paragraphs 
6  and  7,  which  are  as  follows: 

Paragraph  6.  "It  is  my  will  and  my  intention 
that,  after  my  funeral  expense  and  the  ex- 
penses of  my  last  sickness  and  all  my  just  and 
lawful  debts,  and  the  distribution  of  gifts  above 
made  to  my  children,  who  are  all  the  children 
I  have,  that  all  the  rest,  residue  and  remain- 
der of  my  estate,  which  I  may  possess  at  the  time 
of  my  death,  both  personal  and  real,  except 
whatever  interest  I  may  have  in  the  estate  of 
my  father,  Joseph  H.  Bailey,  shall  be  held  in 
trust,  by  a  trustee  hereinafter  named,  until 
my  grandchild  William  Bailey  Black,  shall  have 
become  the  age  of  twenty-one  (21)  years,  my 
said  estate,  except  whatever  interest  1  may 
have  in  the  estate  of  my  father,  Joseph  H. 
Bailey,  to  be  held  in  trust  for  the  use  and  ben- 
e6t  of  my  children,  Isabella  M.  Black,  Kate  T. 
Parker,  William  Worth  Bailey,  Jrn  and  John 


Mayne  Bailey,  they  being  all  the  children  I 
have. 

"If  my  said  grandchild,  William  Bailey  Black, 
should  die  before  he  attains  the  age  of  twenty- 
one  years,  then  it  is  my  will  and  intention,  and 
I  direct  that  said  trust  estate  shall  be  extended 
for  ten  years  after  the  death  of  said  grandchild, 
provided  he  should  die  before  he  reaches  the  ag6 
of  twenty-one  years. 

"It  is  my  will  and  my  intention,  and  I  hereby 
appoint  my  dearly  beloved  son,  John  Mayne 
Bailey,  as  trustee  of  my  estate,  with  full  pow- 
er and  authority  to  handle,  manage  and  con- 
trol my  estate  as  such  trustee,  as  in  his  judg- 
ment may  seem  best,  for  the  use  and  benefit  of 
my  children,  Isabella  M.  Black,  Kate  T.  Parker, 
William  Worth  Bailey,  Jr.,  and  John  Mayne 
Bailey,  and  their  heirs,  it  being  my  intention 
that  my  said  trustee,  John  Mayne  Bailey,  shall 
divide  the  rents  and  profits  equally  among  my 
heirs  at  law,  Isabella  M.  Black,  Kate  T.  Par- 
ker, William  Worth  Bailey,  Jr.,  and  John 
Mayne  Bailey,  or  their  heirs,  semiannually,"  etc. 

Paragraph  7.  "It  is  my  will  and  intention  and 
I  do  hereby  give,  devise,  and  bequeath,  at  the 
expiration  of  the  above  and  aforesaid  trustee- 
ship hereinbefore  created,  all  of  my  estate  both 
real  and  personal,  not  hereinbefore  disposed  of, 
to  my  children,  Isabella  M.  Black,  Kate  T.  Par- 
ker, William  Worth  Bailey,  Jr„  and  John 
Mayne  Bailey,  and  to  their  heirs  forever,  share 
and  share  alike;  provided  that  if  any  of  my 
children  should  die  before  the  expiration  of  the 
said  trusteeship  hereinbefore  created,  leaving 
issue,  said  issue  shall  only  take  the  share  that 
would  go  to  my  child  if  living." 

[1]  We  are  unanimously  agreed  that  the 
language  used  in  neither  paragraph  warrants 
the  conclusion  that  it  was  the  Intention  of 
the  testator  to  create  a  contingent  remainder 
in  the  trust  estate  in  the  appellants.  The 
only  language  pointed  out  as  indicating  such 
intention  on  the  part  of  the  testator  is  found 
in  paragraph  7,  and  la  as  follows: 

"Provided  that  if  any  of  my  children  should 
die  before  the  expiration  of  the  above  trustee- 
ship hereinbefore  created  leaving  Issue,  said 
issue  shall  only  take  the  share  that  should  go 
to  my  child  if  living." 

[2]  The  language  just  quoted  is  nothing 
more  than  a  direction  that  during  the  contin- 
uation of  the  trust  and  before  the  termina- 
tion thereof,  in  the  event  one  of  the  testa- 
tor's children  should  die,  his  issue  should  in- 
herit according  to  the  law  of  descent  and  dis- 
tribution. It  was  a  mere  declaration  of  law 
and  not  the  expression  of  an  intention  to  cre- 
ate a  remainder  Interest  in  the  grandchil- 
dren. It  follows  that  by  the  will  a  fee-sim- 
ple title  to  the  trust  estate  vested  in  the  ap- 
pellees, unless  it  can  be  ascertained  from  a 
reading  of  the  two  sections  that  it  was  the 
intention  of  the  testaitor  to  vest  the  legal  ti- 
tle to  the  trust  estate  In  the  trustee  for  the 
period  of  the  trust  Had  such  intention  been 
in  the  mind  of  the  testator,  it  would  have 
been  very  easy  to  vest  the  legal  title  in  so 
many  words  in  the  trustee.  Instead  of  doing 
so,  paragraph  6  provided  that  the  property 
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Id  question  should  be  held  In  trust  by  the 
trustee  with  power  and  authority  to  manage 
and  control  same  according  to  his  best  Judg- 
ment for  the  use  and  benefit  of  the  testator's 
children,  naming  them.  The  trust  was  creat- 
ed for  the  purpose  of  control  and  manage- 
ment, and  not  for  the  purpose  of  temporarily 
vesting  the  legal  title  to  the  property.  The 
only  attempt  to  vest  the  title  occurs  in  para- 
graph 7,  In  which  paragraph  the  title  was 
vested  In  the  four  children,  John  Mayne  Bail- 
ey, William  Worth  Bailey,  Isabella  M.  Black, 
and  Kate  T.  Parker.  It  is  apparent  from  a 
reading  of  both  paragraphs  that  not  only  the 
beneficial  Interest  was  intended  for  the  chil- 
dren by  the  creation  of  the  trust  but  that  the 
title  itself  was  to  vest  in  his  children,  and 
not  in  the  testator's  trustee.  We  think  the 
proper  interpretation  of  paragraphs  6  and  7, 
when  read  together,  is  that  it  was  the  Inten- 
tion of  the  testator  to  vest  the  entire  estate 
in  his  children,  with  a  postponement  of  their 
right  to  enjoy  the  possession  thereof  in  sev- 
eralty for  a  period  of  years,  to  wit,  until  the 
testator's  grandchild,  William  Bailey  Black, 
attained  his  majority,  or,  dying  before  at- 
taining such  age,  for  a  period  of  10  years  aft- 
er his  death. 

[3,  4]  There  is  no  language  or  clause  in  the 
will  to  indicate  that  the  purpose  of  the  testa- 
tor was  to  create  a  spendthrift  trust.  The 
only  purpose  seems  to  have  been  to  hold  the 
property  intact  for  a  period  of  years  for  the 
use  and  benefit  of  his  children.  It  was  pro- 
ducing a  good  income  at  the  time  of  his 
death,  and  it  whs  perhaps  in  his  mind  that  It 
would  continue  to  do  so  during  the  manage- 
ment and  control  thereof  by  his  son,  John 
Mayne  Bailey.  Conditions  have  arisen  which 
were  apparently  not  in  the  mind  of  the  testa- 
tor at  the  time  he  executed  the  will,  or  at 
the  time  of  his  death.  No  net  profits  can  be 
realized  on  the  property  without  very  large 
expenditures,  for  which  no  fund  was  provid- 
ed. No  one,  gave  the  appellees,  according  to 
the  Interpretation  placed  upon  the  will  by 
this  court,  has  any  interest  in  the  property. 
They  are  all  sui  juris.  A  continuation  of  the 
trust  will  perhaps  work  a  confiscation  of  the 
property,  or,  at  least,  greatly  burden  it  with 
incumbrances.  It  was  manifestly  not  the 
Intention  of  the  testator  that  the  property 
should  be  thus  consumed.  The  whole  estate 
having  vested  in  the  appellees,  and  all  desir- 
ing a  termination  of  the  trust,  we  see  no 
good  reason  why  it  should  not  be  terminated. 
Such  doctrine  was  clearly  announced  In  the 
case  of  Booe  v.  Vinson,  104  Ark.  439,  149  S. 
W.  524. 

No  error  appearing,  the  decree  is  affirmed. 

McCULLOCH,  O.  J.  (dissenting).  It  seems 
clear  to  me  from  the  language  of  the  will  that 
the  legal  title  was  conveyed  to  the  trustee  under 
paragraph  6,  and  that  the  title  was  not  intend- 
ed to  be  vested  in  the  cestuis  que  trust  under 
paragraph  7  of  the  will  until  the  period  of  the 


trust  expired.  It  is  provided  in  paragraph  6 
that  the  property  devised  "shall  be  held  in. 
trust"  by  the  trustee  named,  and  that  the  trus- 
tee should  have  "full  power  and  authority  to 
handle,  manage  and  control"  the  estate  for  the 
use  and  benefit  of  his  four  children  named  in 
the  will,  or  their  heirs.  It  is  expressly  pro- 
vided in  paragraph  7  that  the  devise  over  to  the 
four  children  should  take  effect  "at  the  expira- 
tion of  the  above  and  aforesaid  trusteeship  here- 
inbefore created." 

The  concluding  portion  of  paragraph  7  unmis- 
takably manifests  the  fact  that  the  testator,  be- 
ing conscious  of  having  devised  the  legal  title 
in  trust  to  the  trustee  mentioned,  and  having 
provided  that  the  direct  devise  to  bis  children  in 
paragraph  7  should  not  take  effect  until  the  ex- 
piration of  the  trust,  it  was  necessary  to  in- 
dicate the  effect  of  the  devise  in  the  event  of 
the  death  of  one  of  his  children  before  the  ex- 
piration of  the  trust.  This  language  does  not 
relate  to  the  disposition  of  the  property  during 
the  period  of  the  trust,  for  nothing  is  said  in 
paragraph  7  about  the  disposition  of  the  prop- 
erty during  that  period.  On  the  contrary,  this 
language  very  plainly  relates  to  the  final  dis- 
position of  the  property  at  the  expiration  of  the 
trust. 

I  am  unable  to  discover  any  sound  reason  why 
the  court  should  disregard  the  intention  Of  the 
testator  himself  and  break  ud  a  trust  merely 
out  of  consideration  of  convenience.  The  crea- 
tion and  maintenance  of  such  a  trust  does  not 
offend  against  any  established  rule  of  law  or 
any  principle  of  equity,  and  there  is  no  reason 
why  the  courts  should  set  their  judgment  above 
the  will  of  the  testator.  In  dealing  with  this 
question  in  a  similar  case,  the  Supreme  Court 
of  the  United  States  said:  "Upon  what  prin- 
ciple, then,  is  a  court  of  equity  to  control  the 
trustee  by  compelling  a  premature  payment? 
It  is  a  settled  principle  that  trustees  having  the 
power  to  exercise  discretion  will  not  be  inter- 
fered with  so  long  as  they  are  acting  bona  fide. 
To  do  so  would  be  to  substitute  the  discretion 
of  the  court  for  that  of  the  trustee.  Upon  the 
same  and  even  stronger  grounds  a  court  of  equi- 
ty will  not  undertake  to  control  them  in  vio- 
lation of  the  wishes  of  the  testator.  To  do  that 
would  be  to  substitute  the  will  of  the  chancel- 
lor for  that  of  the  testator."  Shelton  v.  King, 
229  U.  S.  90,  33  Sup.  Ct.  686,  57  L.  Ed.  1086. 

This  case  does  not  fall  within  the  decision  in 
Booe  v.  Vinson,  104  Ark.  439,  149  S.  W.  524. 
In  that  case  the  controlling  fact  was  that  the 
charitable  bequest  of  the  body  of  the  estate  aft- 
er the  expiration  of  the  trust  failed  entirely  and 
brought  about  a  union  of  the  beneficial  estate 
under  the  trust  and  the  remainder  in  fee,  and 
this  court  decided  that  that  was  an  unantici- 
pated situation  which  would  call  for  a  judicial 
abrogation  of  the  trust.  In  the  present  case 
there  is  no  such  situation  presented,  and  the 
only  change  suggested  is  that  the  devised  prop- 
erty had  ceased  to  be  remunerative.  It  is  to  be 
presumed  that  the  testator  himself  took  such 
contingencies  into  due  consideration  and  elect- 
ed to  tie  his  estate  up  in  a  trust  until  the  grand- 
child became  21  years  of  age.  I  am  unable  to 
discover  any  sound  reason  for  the  court  inter- 
posing its  powers  to  frustrate  the  design  of  the 
testator  in  this  regard. 

The  logical  result  of  this  decision  is  that 
courts  of  equity  are  authorized  to  break  up  a 
trust  at  any  time  it  ic  thought  that  the  con- 
tinuation thereof  would  result  improvidently. 
This  is  a  limitation  upon  the  right  of  disposition 
of  property  which  has  not  been  heretofore  de- 
clared by  the  lawmakers,  and  is  not  sanctioned 
bj;  any  line  of  authorities  which  have  come  to 
my  attention. 

SMITH,  J.,  concurs  in  this  dissent. 
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DALY  et  aL  t.  DALY  et  al. 

(Supreme  Court  of  Tennessee.    Jan.  81,  1920.) 

Wilis  «=675— Words  or  desire'  and  he- 
qtjest  held  to  create  a  pkecatobt  tbtjst. 
Where  a  testator,  after  giving  his  wife  all 
his  real  and  personal  property,  declared  that 
he  had  sold  to  one  relative  a  parcel  of  land  ac- 
cepting notes  in  payment,  and  requested  that 
when  the  relative  should  have  paid  all  but  the 
last  $1,600  that  amount  should  be  given  him, 
and  further  stated  that  he  valued  the  land  oc- 
cupied by  another  relative  at  $5,000,  and  re- 
quested that  such  relative  be  allowed  to  pur- 
chase it  on  installments,  the  requests,  as  they 
left  the  wife  no  discretion  and  were  definite  and 
certain,  must  be  treated  as  creating  precatory 
trusts  in  favor  of  the  two  relatives. 


Certiorari  to  Court  of  Civil  Appeals. 

Bill  by  Georgia  B.  Daly,  executrix  of  the 
estate  of  Thomas  E.  Daly,  against  W.  I* 
Daly  and  another,  who  filed  a  cross-bill.  A 
decree  for  cross-complainants  was  affirmed  by 
the  Court  of  Civil  Appeals,  and  complainant 
petitions  for  certiorari.    Petition  denied. 

Eslick  ft  Eslick,  of  Pulaski,  for  plaintiffs'. 
Woodward  ft  Wade,  of  Pulaski, 'for  defend- 
ants. 

MeKENNEY,  J.  The  bill  in  this  cause  was 
filed  by  Mrs.  Georgia  B.  Daly  (now  Mrs. 
Neal)  in  her  own  right,  and  as  executrix  of 
Thomas  B.  Daly,  for  the  purpose  of  having 
his  will  construed.    Said  will  Is  as  follows: 

"I,  Thomas  B.  Daly,  a  resident  citizen  of 
Giles  county,  Tennessee,  being  of  sound  mind 
and  disposing  memory  do  make  and  publish  this 
paper  writing  as  my  last  will  and  testament, 
hereby  revoking  and  making  void  all  other  will 
or  walls'  by  me  at  any  other  time  heretofore 


DALY  ▼.  DALY  £13 

<m  s.w.) 

"I  value  this  place  at  five  thousand  dollars 
($6,000).  It  is  my  desire  to  help  W.  I*  Daly 
and  his  other  heirs  (except  Guy  B.  Daly)  pro- 
vide themselves  a  home;  therefore  I  request 
that  if  the  said  W.  L.  Daly  wants  to  secure 
this  place,  I  suggest  that  when  he  executes  ten 
non-interest  bearing  notes  due  respectively  1,  2, 
3,  4,  6,  6,  7,  8,  9,  and  10  years  from  date,  then 
you  can  make  him  deed,  otherwise  should  W. 
L.  Daly  decline  this  offer,  then  have  said  tract 
of  land  sold  and  turned  back  into  my  estate. 

"I  desire  further  at  your  death,  you  will  to 
W.  T.  Clay  and  his  heirs  at  least  five  thousand 
dollars  ($5,000)  if  you  have  it  left  after  all  of 
your  just  debts  are  paid  and  in  your  judgment 
and  wisdom  you  feel  disposed,  I  will  that  you 
may  make  the  amount  ten  thousand  ($10,000) 
dollars  instead  of  $5,000. 

"All  other  moneys  or  real  estate  you  may  be 
in  possession  of  growing  out  of  my  estate,  it  is 
my  desire  that  you  may  dispose  of  same-  (in  a 
way)  that  according  to  your  good  judgment  it 
will  do  the  most  good. 

"Witness  my  hand,  this  Feb.  15,  1915. 

"[Signed]    Thomas   E.   Daly." 


"I  hereby  give  to  my  wife,  Georgie  B.  Daly, 
all  of  my  estate  both  real  and  personal  of  what- 
soever nature. 

"I  make  no  disposition  of  my  life  insurance 
and  desire  this  to  pass  as  the  law  directs  to  my 
beloved  wife,  Georgie  B.  Daly. 

"I  further  request  that  my  beloved  wife, 
Georgie  B.  Daly,  qualify  as  executrix  of  my  es- 
tate, without  bond,  and  that  she  get  our  mutual 
friend  3.  B.  Ragsdale  to  advise  and  assist  her 
winding  up  and  handling  said  estate  to  the  best 
advantage  possible. 

"I  have  sold  to  Guy  B.  Daly,  about  138% 
acres  of  land  off  of  my  home  place  in  district 
No.  1,  Giles  county,  Tenn.  I  hold  $3,473.55  in 
sundry  notes  not  due.  It  is  my  desire  that 
should  Guy  B.  Daly  for  any  reason  be  unable 
to  meet  any  of  said  payments,  time  should  be 
given  in  which  to  pay  same.  In  case  he  should 
be  so  fortunate  as  to  meet  all  notes  promptly.  I 
request  that  when  he  has  paid  all  but  the  last 
fifteen  hundred  dollars  ($1,500)  then  this  amount 
be  given  him. 

"I  have  remaining  in  the  old  home  place  in 
district  No.  1  about  near"  200  acres  of  land 
where  W.  L.  Daly  and  family  now  live. 


The  defendants  to  the  suit  are  the  three 
persons  named  in  said  will  as  beneficiaries, 
viz.,  Guy  B.  Daly,  W.  h.  Daly,  and  W.  T. 
Clay. 

The  complainant  charges  In  her  bill  that, 
under  a  proper  construction  of  said  will,  she 
takes  all  of  the  property  of  her  husband  ab- 
solutely to  do  with  as  she  pleases,  and  that 
neither  of  the  defendants  has  a  legal  right 
to  enjoy  the  benefits  conferred  upon  them 
by  said  will  only  at  her  discretion. 

The  defendant  W.  T.  Clay  suffered  a  pro 
confesso  to  be  entered  against  him,  and  on 
the  hearing  the  Chancellor  decreed  that  he 
took  no  Interest  under  the  will,  and  that  de- 
cree was  not  appealed  from. 

The  defendants  Guy  B.  Daly  and  W.  L. 
Daly  filed  a  cross-bill,  In  which  they  alleg- 
ed that  trusts  were  created  by  said  will  in 
their  favor;  the  former  insisting  that  he  had 
complied  with  the  condition  of  the  will  and 
was  entitled  to  the  $1,500  mentioned,  and 
the  latter  insisting  that  he  had  signified  his 
willingness  to  accept  the  offer  made  to  him 
hi  the  will,  and  that  the  complainant  had 
repeatedly  promised  to  execute  a  deed  to 
him,  which  she  never  did,  but  Instead  filed 
the  bill  m  this  cause.  He  made  a  tender  of 
the  ten  notes  called  for  In  said  will. 

On  the  hearing  the  Chancellor  held  that 
a  trust  was  created  by  said  will  in  favor  of 
these  two  defendants,  and  gave  them  the 
relief  prayed  for  In  their  cross-bill. 

On  appeal  the  decree  of  the  Chancellor  was 
affirmed  by  the  Court  of  Civil  Appeals,  and 
the  case  has  been  brought  to  this  court  by 
petition  for  a  writ  of  certiorari. 

Testator,  T.  E.  Daly,  died  In  September, 
1915.  He  lived  with  his  wife  In  a  handsome 
dwelling  in  Pulaski,  Tenn.  He  never  had 
any  children.  His  other  relatives  were  all 
collateral.    The  defendant  W.  L.  Daly  was  a 
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first  cousin  of  T.  E.  Daly,  and  the  defendant 
Guy  B.  Daly  Is  a  son  of  W.  L.  Daly.  The 
defendant  W.  L.  Daly  and  his  family  had 
lived  upon  lands  belonging  to  T.  E.  Daly  for 
nearly  30  years,  and  for  the  past  12  or  15 
years  had  lived  upon  the  200-acre  tract  of 
land  Involved  In  this  suit  Testator  and  W. 
L.  Daly  had  been  closely  associated  all  of 
their  lives.  They  had  been  playmates  and 
schoolmates  in  their  boyhood,  and  the  most 
cordial  relations  existed  between  them.  Dur- 
ing all  the  years  that  W.  L.  Daly  resided  on ' 
the  lands  of  the  testator,  they  never  had  any 
rental  contract,  and  at. the  end  of  each  year 
W.  L.  Daly  paid  testator  whatever  they 
thought  was  right  Testator,  at  one  time, 
had  W.  L.  Daly  to  take  Into  his  home  his 
invalid  and  paralyzed  brother;  it  not  being 
satisfactory  for  him  to  live  in  the  home  of 
testator.  This  brother  was  totally  paralyzed, 
even  beyond  the  power  of  speech,  and  had  to 
be  lifted,  bathed,  fed,  and  looked  after  like 
an  Infant.  W.  L.  Daly  and  his  family  cared 
for  this  brother  of  testator  for  about  a  year, 
and  made  no  charge  for  their  services.  At 
another  time,  at  the  request  of  testator,  said 
W.  L.  Daly  took  a  half-sister  of  T.  E.  Daly 
and  cared  for  her,  as  it  was  unsatisfactory 
for  her  to  reside  at  the  home  of  T.  E.  Daly. 
This  sister  was  about  70  years  of  age  and 
practically  an  invalid,  and  this  was  done 
without  pay. 

Testator  seemed  to  be  fond  of  the  defend- 
ant Guy  B.  Daly,  and  they  conducted  a  live 
stock  business  jointly,  testator  furnishing  the 
funds  and  Guy  B.  Daly  furnishing  the  labor 
and  attention,  and  they  divided  the  profits. 
Neither  W.  L.  Daly  nor  Guy  B.  Daly  were 
men  of  means. 

The  estate  of  the  deceased,  at  the  time 
of  his  death,  was  worth  from  $15,000  to  $35,- 
000,  although  the  record  discloses  that  a 
short  time  prior  thereto,  and,  perhaps,  at  the 
time  he  wrote  his  will  Involved  herein,  he 
was  worth  a  great  deal  more  than  that  sum, 
perhaps  as  much  as  $100,000.  The  will  in 
question  was  drafted  by  testator,  and,  while 
be  was  a  good  business  man,  he  was  not  a 
man  learned  In  the  law.  It  was  under  these 
surroundings  that  testator  wrote  his  will. 

It  is  insisted  by  the  complainant  .that  this 
case  falls  within  the  rule  announced  in 
Ogvilvle  v.  Wright  140  Tenn.  114,  203  S.  W. 
753,  and  kindred  cases.  In  that  case  .the 
testator  gave  his  property  to  his  wife  and 
said: 

"And  it  is  my  wish  that  she  do  with  said 
property  as  she  may  think  best,  and  it  is  fur- 
ther my  wish  and  desire  that  at  the  death  of 
my  wife  that  all  our  estate  *  *  •  shall  go 
to  our  adopted  daughter,  Jessie  Clay  Wright." 

It  was  held  that  the  wife  took  the  property 
absolutely.  The  rule  upon  which  this  and 
like  cases  are  based  is  stated  In  Bradley  v. 
Oarnes,  84  Tenn.  27,  27  S.  W.  1007,  46  Am. 
St  Rep.  696,  as  follows: 


"If  the  first  taker  is  given  an  estate  in  fee 
or  for  life,  coupled  with  an  unlimited  power  of 
disposition,  the  fee  or  absolute  estate  vests 
in  the  first  taker,  and  the  limitation  over  is 
void.  If  the  power  is  dependent  upon  a  contin- 
gency, or  if  the  power  be  definitely  qualified,  the 
estate  of  the  first  taker  is  limited  to  life,  and 
the  remainder  over  takes  effect." 

Where,  of  course,  the  subsequent  gift  is 
inconsistent  with  or  repugnant  to  that  made 
to  the  first  taker,  as  stated  above,  the  limi- 
tation over  would  be  void.  For  example, 
had  the  testator  in  the  instant  ease  added 
to  the  second  clause  the  words  "to  do  with 
aa  she  pleases,"  then  unquestionably  the  $1,- 
500  gift  to  Guy  B.  Daly  would  have  been 
void  and  nonenforceable. 

There  are  two  ways  in  which  property  may 
be  devised  or  conveyed.  In  the  first  case 
where  the  conveyance  or  devise  is  coupled 
with  a  power  of  disposition,  in  which  case 
any  condition  or  limitation,  subsequently  at- 
tached, would  be  Ineffectual.  On  the  other 
hand,  where  a  party  conveys  or  devises  prop- 
erty without  such  power  of  disposition,  but 
coupled  with  a  duty  to  use  the  property  in 
a  certain  manner,  the  condition  or  limitation 
would  be  valid. 

This  is  illustrated  in  the  case  of  a  deed  In 
Beecher  v.  Hicks,  7  Lea,  207,  where  the  con- 
veying part  of  the  deed  was  to  Sarah  Hicks, 
without  limiting,  defining,  or  stating  the  es- 
tate she  was  to  take;  but  under  the  haben- 
dum clause  the  estate  intended  to  be  con- 
veyed was  limited  to  an  estate  In  trust  in 
said  Catherine  for  herself  during  her  life- 
time, and  for  her  children.  The  court  recog- 
nized the  general  rule,  and  held  that — 

"The  habendum  is  clearly  not  repugnant  to 
the  premises,  but  determines  the  estate  granted, 
and  only  adds  new  grantees  who  take  by  way 
of  remainder.  Looking  to  the  whole  instrument, 
the  mother  was  not  entitled  to  take  and  does  not 
take  a  direct  fee,  unless  it  be  by  way  of  trust, 
in  which  case  the  trust  would  end  when  its  pur- 
pose was  accomplished  by  her  death." 

The  cases  relied  on  by  the  complainant  do 
not  apply,  since  no  power  to  dispose  of  or  use 
the  property  was  given  in  the  will.  - 

So  that  the  only  question  to  be  determined 
here  is:  Did  the  testator  intend  to  make  the 
provisions  of  the  will  here  involved  impera- 
tive, or  was  he  merely  making  suggestions  or 
recommendations  to  his  wife,  and  leaving  it 
to  her  judgment  and  discretion  as  to  whether 
the  defendants  Guy  B.  Daly  and  W.  L.  Daly 
should  enjoy  the  benefits  of  his  bounty,  as 
provided  for  in  the  will? 

Perhaps  the  leading  case  upon  precatory 
trusts,  in  which  the  authorities  are  collated 
and  the  question  is  fully  and  ably  discussed, 
is  Oolton  v.  Colton,  127  U.  S.  300,  8  Sup.  Ct 
1164,  32  L.  Ed.  138.  The  will  In  that  case 
provided  as  follows: 

"I  give  and  bequeath  to  my  said  wife,  Ellen 
M.  Colton,  all  of  the  estate,  real  and  personal, 
of  which  I  shall  die  seized  or  possessed  or  en- 
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titled  to.  X  recommend  to  her  the  care  and 
protection  of  my  mother  and  slater,  and  request 
her  to  make  such  gift  and  provision  for  them  as 
in  her  judgment  will  be  best." 

The  salt  in  that  case  was  instituted  by  the 
mother  and  sister  to  have  a  trust  decreed  in 
their  favor.  The  court  quoted  approvingly 
from  Vice  Chancellor  Cranworth's  opinion  in 
Williams  v.  Williams,  1  Sim.  (N.  S.)  368, 
where  he  said: 

"The  point  really  to  be  decided  in  all  these 
cases  is  whether,  looking  at  the  whole  context 
of  the  will,  the  testator  has  meant  to  impose 
an.  obligation  on  his  legatee  to  carry  his  ex- 
press wishes  into  effect,  or  whether,  having  ex- 
pressed his  wishes,  he  has  meant  to  leave  it  to 
the  legatee  to  act  on  them  or  not  at  his  discre- 
tion." 

And  referring  to  rules  for  ascertaining  this 
intention  sought  to  be  deduced  from  the  nu- 
merous decisions  on  the  subject,  he  adds: 

"I  donbt  if  there  can  exist  any  formula  for 
bringing  to  a  direct  test  the  question  whether 
words  of  request,  or  hope,  or  recommendation, 
are  or  are  not  to  be  construed  as  obligatory." 

The  court  then  quoted  approvingly  from 
Lord  Chancellor  Truro  In  Briggs  v.  Penny,  3 
MacN.  &  6.,  546,  as  follows: 

"I  conceive  the  role  of  construction  to  be  that 
words  accompanying  a  gift  or  bequest  expres- 
sive of  confidence,  or  belief,  or  desire,  or  hope 
that  a  particular  application  will  be  made  of 
such  bequest,  will  be  deemed  to  import  a  trust 
upon  these  conditions:  First,  that  they  are  so 
used  as  to  exclude  all  option  or  discretion  in  the 
party  who  is  to  act  as  to  his  acting  according 
to  them  or  not;  secondly,  the  subject  must  be 
certain;  and,  thirdly,  the  objects  expressed 
must  not  be  too  vague  or  indefinite  to  be  en- 
forced." 

The  court  then  quoted  approvingly  from 
Chief  Justice  Gray  In  Hess  v.  Singler,  114 
Mass.  56,  as  follows: 

"It  is  a  settled  doctrine  of  courts  of  chancery 
that  a  devise  or  bequest  to  one  person,  accom- 
panied by  words  expressing  a  wish,  entreaty,  or 
recommendation  that  he  will  apply  it  to  the 
benefit  of  others,  may  be  held  to  create  a  trust, 
if  the  subject  and  the  objects  are  sufficiently 
certain." 

The  court,  in  speaking  of  the  will  it  was 
considering,  said: 

"Is  that  request  equivalent  to  a  command,  or 
is  it  a  mere  solicitation,  which  after  his  death 
she  may  reject  and  disregard  without  violating 
the  terms  of  his  will  and  the  conditions  upon 
which  she  accepted  her  estate  under  it?  Is 
there  anything  in  the  language  of  the  clause 
itself,  in  its  context,  or  in  the  circumstances 
and  situation  of  the  testator  when  he  framed  it, 
to  indicate  an  intention  on  his  part  to  confer 
upon  his  widow  the  authority  to  accept  his 
property,  and  at  the  same  time  to  refuse  to  use 
it  according  to  his  request?  " 

And  further  on  the  court,  in  speaking  of 
the  meaning  of  the  word  "request,"  said : 
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"It  is  an  error  to  suppose  that  the  word  're- 
quest' necessarily  imports  an  option  to  refuse, 
and  excludes  the  idea  of  obedience  as  corre- 
sponding duty.  If  a  testator  requests  his  execu- 
tor to  pay  a  given  sum  to  a  particular  person, 
the  legacy  would  be  complete  and  recoverable. 
According  to  its  context  and  manifest  use,  an 
expression  of  desire  or  wish  will  often  be  equiva- 
lent to  a  positive  direction,  where  that  is  the 
evident  purpose  and  meaning  of,  the  testator; 
as  where  a  testator  desired  that  all  of  his  just 
debts,  and  those  of  a  firm  for  which  be  was  not 
liable,  should  be  paid  as  soon  as  convenient 
after  his  decease,  it  was  construed  to  operate 
as  a  legacy  in  favor  of  the  creditors  of  the  lat- 
ter. Burt  v.  Herron,  66  Pa.  400.  And  in  such 
a  case  as  the  present  it  would  be  but  natural 
for  the  testator  to  suppose  that  a  request,  which, 
in  its  terms,  implied  no  alternative,  addressed 
to  his  widow  and  principal  legatee,  would  be 
understood  and  obeyed  as  strictly  as  though  it 
were  couched  in  the  language  of  direction  and 
command." 

And  the  court  held  that  the  words  used 
were  directory,  and  that  a  trust  was  created 
in  favor  of  the  mother  and  sister. 

In  Knox  v.  Knox,  59  Wis.  172,  18  N.  W. 
155,  48  Am.  Rep.  491,  the  court  quotes  ap- 
provingly from  Chief  Justice  Blgelow  in  War- 
ner v.  Bates,  98  Mass.  274,  as  follows : 

"It  is  suggested  that  in  other  clauses  of  the 
will  in  which  she  creates  a  trust  in  favor  of  her 
daughters  for  their  respective  shares  of  the  es- 
tate, of  which  they  are  to  have  the  entire  in- 
come after  the  death  of  her  husband,  she  docs 
not  use  words  of  entreaty,  request,  and  recom- 
mendation, but  apt  and  technical  words  by 
which  to  establish  a  trust  in  their  behalf.  But 
we  think  this  suggestion  not  entitled  to  much 
weight.  She  might  well  express  herself  in  dif- 
ferent language  when  addressing  her  husband 
from  that  which  she  would  use  toward  strangers, 
and  at  the  same  time  intend  a  similar  result. 
Words  of  confidence,  entreaty,  and  recommenda- 
tion, were  natural  and  appropriate  when  used 
to  express  the  will  of  a  testatrix  who  intended 
to  direct  and  control  the  conduct  of  her  husband 
in  a  matter  in  which  the  right  to  give  directions 
and  to  control  belonged  to  her.  In  such  case 
the  words  used  by  Lord  Loughborough  are  ap- 
plicable: 'When  a  person  recommends  to  an- 
other who  is  independent  of  him,  there  is  noth- 
ing imperative;  but,  if  he  recommends  that  to 
be  done  by  a  person  whom  he  has  a  right  to 
order  to  do  it,  the  mode  is  only  civility.' " 

The  court  then  adds: 

"This  language  is  equally  forcible  when  ap- 
plied to  the  case  of  the  husband  addressing  his 
wife  in  his  last  will." 

In  Anderson  v.  McCullough,  3  Head,  615, 
the  court  had  for  construction  a  will  contain- 
ing the  following  provision: 

"I,  Robert  Wallis,  do  hereby  give  and  be- 
queath to  my  dear  wife,  Margaret,  all  my  real 
estate,  personal  and  mixed  estate,  believing  that 
she  will  make  an  equitable  distribution  of  the 
property,  at  her  death,  among  our  children;  as 
she  knows  better  than  any  other  person  what 
part  each  of  them  have  already  received." 
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The  court  said : 

"We  aw  of  opinion  that,  under  the  will,  the 
widow  took  a  life  estate  In  the  property,  with 
a  power  of  appointment  coupled  with  a  trust. 

"The  position  that,  by  the  language  of  the 
will,  the  widow  had  an  absolute  and  uncontrol- 
lable power  over  the  property,  is  not  tenable. 
The  gift  is  to  her,  'believing  that  she  will  make 
an  equitable  distribution  of  the  property,  at  her 
death,  among  our  children,  as  she  knows  better 
than  any  other  person,  what  part  each  one  of 
them  has  already  received.'  The  Intention  of 
the  testator  that  the  widow,  at  her  death,  should 
distribute  the  property  equitably  amongst  the 
children,  is  here  clearly  manifested.  According 
to  the  current  of  authorities,  these  words  must 
be  construed  to  be  imperative,  and  not  as  con- 
ferring merely  a  naked  power,  which  the  party 
might  or  might  not  execute,  in  her  discretion. 
In  the  case  of  Wright  v.  Atkyns,  1  Turn.  & 
Buss.  157,  cited  in  note  to  section  1070,  2 
Story's  Eq.  Jur.,  Lord  Eldon  says  that,  in  order 
that  words  of  recommendation,  entreaty,  or  wish, 
shall  be  held  to  create  a  trust,  it  is  necessary, 
first,  that  the  words  are  so  used  that,  upon  the 
whole,  they  ought  to  be  construed  as  imperative; 
secondly,  that  the  subject  of  the  recommenda- 
tion or  wish  be  certain;  and,  thirdly,  that  the 
objects  or  persons  intended  to  have  the  benefit 
of  the  recommendation  or  wish  be  also  certain. 
According  to  this  rule,  it  is  clear  that  a  valid 
trust  is  here  created.  The  only  discretion  vest- 
ed in  the  widow  was  in  regard  to  the  equality 
of  the  distribution." 

In  Anderson  v.  Hammond,' 2  Lea,  281,  81 
Am.  Rep.  612,  the  testator  by  his  will,  after 
making  his  wife  residuary  devisee,  and  other- 
wise providing  for  her,  added  that  It  was  his 
"will  and  desire"  that  she  should  pay  his 
nephew  "for  the  purpose  of  educating  him," 
a  certain  sum  annually  commencing  at  a  fix- 
ed date  until  he  became  of  age.  The  nephew 
died  over  two  years  after  that  date,  but  be- 
fore be  came  of  age.  It  was  held  that  the 
legacy  was  valid  and  a  personal  charge  on 
the  wife,  but  ceased  on  the  death  of  the  lega- 
tee. 

In  Eadley  v.  Hadley,  100  Tenn.  446,  45 
S,  W.  342,  testator  devised  a  tract  of  land  to 
each  of  bis  two  sons,  but  the  land  bad  not 
been  surveyed  out,  and  he  expressed  distrust 
of  this  division  and  said,  "I  may  have  given 
to  one  more  than  I  intended,"  and  then  adds: 

"I  trust  to  the  sense  of  justice  of  my  said 
sons,  that  if  I  have  given  more  to  one  than  the 
other,  that  they  will  do  right,  and  authorize  my 
wife,  as  trustee,  to  assist  them  in  arriving  at 
justice." 

The  court  held  that  these  terms  created  a 
trust    The  court  then  said: 

"Even  in  cases  where  it  is  a  difficult  matter 
to  determine  whether  words  of  recommendation 
jr  entreaty  are  imperative  or  not,  'there  is  al- 
ways a  tendency  to  construe'  them  'as  obligatory 
in  furtherance  of  a  result  which  accords  with  a 
plain  moral  duty  on  the  part  of  a  devisee  or 
legatee,  and  with  what  it  may  be  supposed  the 
testator  would  do  if  he  could  control  his  ac- 


In  Ensley  y.  Ensley,  106  Tenn.  107,  58  S. 
W.  288,  the  testator,  after  disposing  of  his 
property  to  his  wife  and  two  children,  said: 

"I  have  spoken  of  all  my  property  to  be  divid- 
ed in  this  will  so  far  without  making  any  out- 
side bequests.  I  want  to  give  my  wife  an  ex- 
ecutrix's power  to  give  out  of  my  estate,  before 
division,  as  much  as  $15,000  of  bequests  to  my 
kinfolks,  say,  to  Melville  Williams  $5,000  or 
$10,000,  in  her  discretion,  and  the  balance  to 
some  one  else  who  may  be  needy." 

It  was  held  that  these  words  raised  a  trust 
in  favor  of  Melville  Williams  to  the  extent  of 
$5,000. 

Taking  into  consideration  the  circumstanc- 
es under  which  the  will  in  question  was  draft- 
ed, the  relation  of  the  parties,  the  lack  of 
knowledge  on  the  part  of  the  draftsman  in 
the  use  of  legal  terms,  and  applying  thereto 
the  rules  announced  In  the  foregoing  cases, 
we  are  drawn  Inevitably  to  the  conclusion 
that,  under  the  provisions  of  this  will,  a  trust 
was  created  In  favor  of  Guy  B.  Daly  and  W. 
L  Daly.  As  further  evidence  of  this  fact,  It 
will  be  noticed  that  the  testator  did  not,  in 
the  second  clause  of  the  will,  give  her  the 
right  to  use  or  dispose  of  the  property  at 
pleasure.  In  fact,  he  did  not  Intend  by  said 
clause  to  give  her  all  of  his  property  absolute- 
ly, because  he  stated  In  the  third  clause  that 
It  did  not  Include  his  life  insurance,  which  he 
"desired"  to  pass  to  her  under  the  law.  In 
the  fourth  clause  of  the  will  he  "requests'* 
his  wife  to  qualify  as  executrix  without  bond. 
In  the  fifth  paragraph  he  "desires"  that  Guy 
B.  Daly  have  further  time  if  he  is  unable  to 
meet  the  notes  as  they  mature,  and  then  says 
that,  If  he  should  be  so  fortunate  as  to  meet 
said  notes  promptly,  he  "requests"  that  the 
last  $1,500  be  given  him.  And  in  the  sixth 
clause  of  the  will  he  states  that  It  is  his  "de- 
sire" to  help  W.  L.  Daly  and  his  family,  and 
therefore  "requests"  that  upon  his  executing 
ten  notes  that  a  deed  be  executed  to  him  to 
the  property,  and  then  provides,  "Should  W. 
L.  Daly  decline  this  offer,  then  have  said 
tract  of  land  sold  and  turned  back  Into  my 
estate." 

This  last  direction  negatives  the  idea  that 
upon  his  death  this  tract  of  land  passed  ab- 
solutely into  the  hands  of  his  widow.  He 
says,  in  effect,  I  offer  this  land  to  W.  L.  Daly 
on  cerftlfp  conditions.  If  he  does  not  accept 
my  offer,  then  the  land  (or  its  proceeds)  is  to 
become  a  part  of  my  estate.  ■  In  which  event, 
of  course,  It  would  be  the  property  of  the 
complainant,  under  clause  2  of  the  will. 

Then,  when  it  comes  to  the  seventh  clause 
of  the  will,  he  "requests"  his  wife  to  will  a 
certain  sum  of  money  to  W.  T.  Clay,  evident- 
ly having  In  mind  the  idea  that,  the  word 
"request"  was  Imperative,  and  not  having  a 
purpose  to  make  this  bequest  absolutely  di- 
rective, in  order  to  counteract  the  same,  he 
adds: 

"If  you  have  it  left  after  all  your  debts  are 
paid  and  in  your  judgment  and  wisdom  you  feel 
disposed," 
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In  clauses  8  and  6  he  did  not  leave  the 
matter  to  her  judgment,  wisdom,  or  discre- 
tion. 

Then  In  the  eighth  clause  he  says: 

"AH  other  moneys  or  real  estate  you  may  be 
In  possession  of  growing  out  of  my  estate,  it  is 
my  desire  that  you  may  dispose  of  same  (In  a 
way)  that  according  to  your  good  judgment  it 
will  do  the  most  good." 

When  it  came  to  clauses  5  and  6  of  his  will, 
no  judgment  or  discretion  was  given  his  wife, 
but  In  clauses  7  and  8  she  was  given  a  discre- 
tion, thus  clearly  showing  that  the  testator 
made  a  distinction  in  these  several  provisions 
of  his  will,  and  we  think  there  can  be  no 
question  but  that  the  language  used  in  the 
fifth  and  sixth  clauses  of  his  will  was  used 
imperatively. 

Since  these  bequests  were  made  to  Guy  B. 
Daly  and  W.  L.  Daly  conditionally,  and  not 
knowing  whether  they  would  be  able  to  meet 
the  conditions,  the  property,  of  course,  had  to 
Test  in  some  one,  and  his  evident  intention 
was  to  have  It  vest  in  his  wife  as  trustee. 

The  application  for  a  writ  of  certiorari 
will  be  denied. 


CARTER  v.   REDMOND. 
(Supreme  Court  of  Tennessee.     Feb.  7,  1920.) 

1.  Abatement  and  revival  <8=s84— Variance 
between  pleading  and  process  waived 
by  plea  to  the  merits. 

Variance  between  pleading  and  process  is 
technical  in  character,  and  it  is  too  late  to  take 
advantage  of  same  after  pleading  to  the  merits ; 
therefore,  after  defendant  filed  plea  in  bar  to 
an  action,  which  was  begun  by  injured  party 
and  revived  in  the  name  of  his  widow,  it  is  too 
late  to  assert  that  the  order  of  revival  did  not 
allow  the  widow  to  recover  damages  for  wrong- 
ful death,  such  damages  being  prayed  in  the 
declaration. 

2.  Abatement  and  revival  «=>84— Variance 

between  pleading  and  fboce89  waived 
bt  first  objecting  afteb  judgment. 
An  objection  to  a  variance  between  pleading 
and  process  comes  too  late,  where  made  for  the 
first  time  after  judgment,  and  delay  cannot 
be  excused  on  the  ground  that  defendant  sought 
to  present  the  matter  by  instructions;  instruc- 
tions not  being  pleadings. 

8.  Negligence  «=»6— Violation  of  statute 
actionable,  when  benefioiabt  com- 
PLAINS. 

One  not  a  beneficiary  of  a  statute  cannot 
base  an  action  or  defense  on  its  violation. 

4.  Highways   oj=5l66— Acts   requiring:  mo- 

TOKIBT  TO  COME  TO  A  STOP  AT  BAILBOAD 
CROSSINGS  NOT  FOB  PROTECTION  OF  TRAVEL- 
ERS  ON    HIGHWAY. 

Acts  1917,  c.  86,  requiring  drivers  of  auto- 
mobiles crossing  railroad  track  to  come  to  a  full 
•top,  is  not  intended  to  protect  the  travelers 
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using  the  highway,  such  persons  being  protected 
by  the  common  law  and  by  Acta  1906,  c.  153, 
but  was  designed  to  prevent  collisions  between 
trains  and  automobiles. 

5.  Highways  cj=»178— Instruction  in  ac- 
tion FOR  INJURY  TO  RAILROAD  SECTION  FORE- 
MAN, STRUCK  AT  GRADE  CROSSING  BY  MOTOR- 
IST, AS  TO  STATUTORY  DUTY  OF  MOTORIST  TO 
STOP,   REVEBSIBLE  EBBOB. 

A  section  foreman,  who  while  at  a  grade 
crossing  was  struck  by  an  automobile,  could 
not  claim  negligence  in  motorist's  failure  to 
stop  his  vehicle  before  reaching  the  tracks,  as 
required  under  Acts  1917,  c.  36,  for  the  stat- 
ute is  not  intended  for  the  protection  of  per- 
sons on  the  highway.  < 

Error  to  Circuit  Court,  Montgomery  Coun- 
ty; W*.  L.  Cook,  Judge. 

Action  by  Mrs.  Mary  S.  Redmond,  adminis- 
tratrix, against  V.  P.  Carter.  There  was  a 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  remanded. 

Austin  Peay  and  W.  M.  Daniels,  Jrl,  both 
of  Clarksville,  for  Carter. 

Michael  Savage  and  H.  N.  Leech,  both  of 
Clarksville,  for  Redmond. 

OREEN,  J.  This  suit  grows  out  of  an 
automobile  accident.  It  was  Drought  origin- 
ally by  James  Redmond  to  recover  damages 
which  he  sustained  by  reason  of  being  run 
down  by  an  automobile  belonging  to  V.  P. 
Carter.  Redmond  died,  and  the  suit  was 
revived  in  the  name  of  his  wife  as  adminis- 
tratrix. There  was  a  verdict  and  Judgment 
for  plaintiff  below,  from  which  Carter  has 
appealed  In  error.  The  constitutionality  of  a 
statute  is  involved,  and  the  Court  of  Civil 
Appeals,  to  which  the  appeal  in  error  had 
been  taken,  transferred  the  cause  to  this 
court. 

James  Redmond  was  a  section  foreman 
employed  by  the  Louisville  &  Nashville  Rail- 
road Company,  and  with  his  gang  was  work- 
ing on  the  railroad  at  a  point  where  it  is 
crossed  by  one  of  the  public  roads  of  Mont- 
gomery county.  While  so  engaged  he  re- 
ceived the  injuries  for  which  suit  was  brought 
from  an  automobile  owned  by  the  plaintiff 
in  error,  in  which  plaintiff  In  error  and  his 
daughter  were  riding  at  the  time. 

It  is  said  that  there  Is  no  evidence  In  the 
record  tending  to  show  that  the  deceased 
died  from  the  injuries  sustained  In  this  ac- 
cident. It  is  likewise  urged  that  no  negli- 
gence, either  statutory  or  common-law  neg- 
ligence, can  be  ascribed  to  plaintiff  In  error 
on  the  facts  of  this  case. 

Inasmuch  as  the  case  must  be  reversed  on 
another  ground,  it  would  not  be  desirable 
to  go  Into  the  facts.  We  may  observe,  how- 
ever, that  in  our  opinion  there  is  evidence 
from  which  it  may  be  concluded  that  Red- 
mond died  as  result  of  the  injuries  received 
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as  above,  and  there  is  evidence,  that  the  auto- 
mobile was  being  operated  in  excess  of  the 
statutory  speed  limit,  and  there  is  evidence 
that  the  machine  was  being  negligently  oper- 
ated, applying  common-law  rules. 

[1]  As  heretofore  stated,  this  suit  was  orig- 
inally brought  by  James  Redmond.  On  the 
day  after  the  suit  was  brought  Redmond 
died.  Mrs.  Mary  S.  Redmond  then  appeared 
in  court,  produced  letters  of  administration, 
and  had  the  suit  revived  In  her  name  as 
such  administratrix,  to  stand  revived  "In  the 
same  plight  and  condition  as  before  the  death 
of  plaintiff."  Later  Mrs.  Redmond,  as  admin- 
istratrix, filed  her  declaration,  in  which  she 
claimed  damages,  not  only  such  as  were  suf- 
fered by  the  deceased — pain,  suffering,  loss 
of  time,  doctor's  bills,  etc. — but  claimed  com- 
pensation under  the  statute  for  herself  and 
children  for  the  wrongful  death  of  the  de- 
ceased. 

It  is  insisted  that  inasmuch  as  the  suit 
was  originally  brought  merely  to  recover  the 
damages  sustained  by  James  Redmond,  and 
that  inasmuch  as  it  was  revived  to  stand  In 
the  same  plight  and  condition,  Mrs.  Redmond, 
as  administratrix,  cannot  recover  in  this 
particular  suit  the  damages  sustained  by  the 
statutory  beneficiaries  consequent  to  the 
wrongful  killing  of  the  deceased. 

This  question  cannot  be  made  upon  this 
record.  Such  an  argument  suggests  a  var- 
iance between  the  writ  and  the  declaration. 
The  declaration  clearly  averred  and  sought 
recovery  for  damages  for  the  wrongful  killing 
of  James  Redmond,  as  well  as  damages  sus- 
tained by  him,  and  to  this  declaration  the 
defendant  below  Interposed  pleas  in  bar,  to 
wit,  the  general  issue  and  a  plea  of  contrib- 
utory negligence. 

Granting  the  argument  of  plaintiff  in  error 
that  the  order  of  revivor  had  the  effect  of 
limiting  recovery  to  the  damages  sought  In 
the  original  writ,  then  the  suit  stood  as  if 
brought  by  Mrs.  Redmond,  as  administratrix, 
to  recover  for  the  injuries  inflicted  upon  the 
deceased.  The  declaration,  however,  went 
beyond  this,  as  we  have  seen,  without  objec- 
tion from  the  defendant  below. 

A  variance  between  pleading  and  process 
is  technical  in  character,  and  defendant  must 
avail  himself  promptly  of  any  objection  he 
intends  to  Interpose.  Under  all  the  authorities 
it  is  too  late  to  take  advantage  of  such  a  var- 
iance after  pleading  to  the  merits.  22  Enc. 
PI.  Pr.  523;  McKenna  v.  Flsk,  1  How.  241, 
11  L.  Ed.  117. 

[2]  In  the  case  before  us  this  objection  was 
not  made  by  any  pleading  until  after  verdict 
and  judgment.  It  is  true  that  certain  re- 
quests were  offered  by  the  defendant  below, 
by  which  he  sought  to  have  the  trial  Judge 
limit  the  damages  to  those  sustained  by 
James  Redmond.  A  request  for  instructions 
is  not  a  pleading,  however,  and  the  alleged 
variance  was  therefore  not  brought  to  the 


attention  of  the  trial  court  by  any  motion 
or  pleading,  until  the  motion  for  a  new  trial 
was  made.  Our  own  cases  have  settled  the 
law  that  such  an  objection  comes  too  lata 
when  made  for  the  first  time  after  Judgment. 
Payton  v.  Trigg,  4  Hayw.  250;  Johnson  v. 
Planters'  Bank,  1  Humph.  77. 

[S-B]  By  chapter  86  of  the  Acts  of  1917, 
the  drivers  of  automobiles,  crossing  a  rail- 
road track  at  grade  on  public  roads,  were 
required  to  come  to  a  full  stop  at  a  distance 
of  not  less  than  10  nor  more  than  50  feet 
from  the  nearest  rail  of  said  track  before 
crossing. 

The  trial  judge  instructed  the  Jury  that, 
if  they  found  that  the  defendant  below  failed 
to  observe  this  statute,  and  that  as  a  prox- 
imate result  of  such  failure  the  plaintiff  be- 
low was  injured,  liability  would  follow.  A 
request  was  tendered  by  the  defendant  below, 
asking  that  the  jury  be  instructed  that  this 
statute  had  no  bearing  on  the  case  before 
them,  which  request  was  refused  by  the  court. 

We  think  that  the  circuit  Judge  erred  in 
giving  this  instruction,  and  erred  in  refusing 
to  give  in  charge  the  request  Just  mentioned. 

An  examination  of  chapter  36  of  the  Acts 
of  1917  satisfies  us  that  it  was  intended  to 
prevent  collisions  of  railroad  trains  and  auto- 
mobiles at  grade  crossings,  and  to  protect 
those  riding  on  railroad  trains  and  in  automo- 
biles. It  was  not  enacted  for  the  protection  ot 
those  using  the  public  highway,  either  at  the 
point  where  the  highway  happened  to  cross  a 
railroad  track  at  grade  or  elsewhere.  Persons 
traveling  on  the  highway  are  protected  by  the 
common  law  and  also  by  chapter  173  of  the 
Acts  of  1905. 

The  act  of  1917  does  not  have  such  persons 
within  its  purview. 

Such  being  our  construction  of  chapter  36 
of  the  Acta  of  1917,  it  follows  that  the  plain- 
tiff below  was  not  entitled  to  base  her  action 
upon  any  violation  thereof. 

We  have  considered  this  question  fully  in 
a  recent  case,  and  there  said: 

"In  order  to  found  an  action  on  the  viola- 
tion of  a  statute,  or  ordinance,  *  *  *  the 
person  suing  must  be  such  a  person  as  is  with- 
in the  protection  of  the  law  and  intended  to  be 
benefited  thereby.  *  *  *  We  think  that  one 
not  a  beneficiary  of  a  statute  may  neither  base 
an  action  nor  a  defense  on  a  violation  thereof. 
Unless  an  individual  be  within  the  province  of 
a  statute,  its  violation  is  no  breach  of  duty  to 
him."  Chattanooga  Ry.  &  Lt.  Co.  v.  Bettis, 
139  Tenn.  332,  202  S.  W.  70. 

The  plaintiff  In  error  has  properly  chal- 
lenged the  action  of  the  trial  court  with  ref- 
erence to  this  statute  In  this  court.  He  did 
not  pretend  to  have  stopped  his  car  on  ap- 
proaching the  crossing  at  which  Redmond 
was  hurt  Therefore  such  an  instruction 
from  the  trial  judge  practically  necessitated 
a  verdict  against  him.  With  this  statute  out 
of  the  way  his  liability  depended  on  contro- 


Digitized  by 


Google 


Term.) 


STRAUS  CIGAR  CO.  ▼.  BON  MAROHE 

(218  8. W.) 


219 


rerted  Issues  of  fact.  The  error  be  complain- 
ed  of  was  therefore  material,  and  affected  the 
result 

Having  taken  the  view  that  chapter  86  of 
the  Acts  of  1917  has  no  application  to  this 
case.  It  becomes  unnecessary  to  pass  on  its 
validity  In  this  suit 

For  the  reason  stated,  the  Judgment  be- 
low will  be  reversed,  and  this  case  remanded 
for  a  new  trial. 


STRAUS 


CIGAR     CO.     et     aL 
MARCHE  et  al. 


BON 


(Supreme  Court  of  Tennessee.    Nov.  16,  1919.) 

Fraudulent    conveyances    €=»47  —  Bulk 
Sales   Act    does    not    include    fixtubes 
used   in   connection   with   tobacco   and 
confectionery  busines8. 
Acts  1901,   c  133,   §   1,  providing  that  a 
sale  of  any  portion  of  a  stock  of  merchandise 
other  than  in  the  ordinary  course  of  trade,  or 
a   sale  of  the  entire  stock  of  merchandise  in 
bulk,  shall  be  presumed  fraudulent  as  against 
creditors  of  the  seller,  unless  the  seller  and  pur- 
chaser shall  five  days  before'  the  sale  make  a 
detailed  inventory,  etc.,  and  the  purchaser  after 
inquiry  shall  notify  the  seller's  creditors,  etc., 
does  not  apply  to  a  sale  of  the  fixtures  used  in 
connection  with  a  business  where  confectionery, 
tobacco,  and  soft  drinks  were  sold. 

Appeal  from  Chancery  Court,  Washington 
County;   E.  K.  Bachman,  Special  Chancellor. 

Action  between  the  Straus  Cigar  Company 
and  others  and  Bon  Marche  and  others.-  On 
appeal  from  decree  of  chancellor. 

Ceo.  C.  Sells,  of  Johnson  City,  for  Straus 
Cigar  Co.  and  others. 

Cox  &  Taylor,  of  Johnson  City,  for  J.  Frank 
Graham. 

S.  W.  Price  and  J.  R.  Gardner,  of  Johnson 
City,  for  EL  D.  Hanks. 

Divine  &  Gulnn,  Miller  &  Depew,  O.  M. 
Fair,  Barr  &  Burrow,  A.  R.  Johnson,  G.  S. 
Chase,  and  Geo.  N.  Barnes,  all  of  Johnson 
City,  for  various  petitioning  creditors. 

McKINNEX,  J.  Does  chapter  133  of  the 
Acts  of  1901  of  the  General  Assembly  of  the 
state  of  Tennessee  apply  to  or  Include  fix- 
tures used  in  connection  with  a  business, 
where  confectionery,  tobacco,  and  soft  drinks 
are  sold?    Section  1  of  said  act  is  as  follows: 

"Be  it  enacted  by  the  General  Assembly  of 
the  state  of  Tennessee,  that  a  sale  of  any  por- 
tion of  a  stock  of  merchandise  otherwise  than 
in  the  ordinary  course  of  trade  in  the  regular 
and  usual  prosecution  of  the  seller's  business, 
or  a  sale  of  an  entire  stock  of  merchandise  in 
bulk,  shall  be  presumed  to  be  fraudulent  and 


void  as  against  the  creditors  of  the  seller, 
unless  the  seller  and  purchaser  shall  at  least 
five  days  before  the  sale  make  a  full  detailed 
inventory,  showing  the  quantity,  and  so  far  as 
possible,  with  the  exercise  of  a  reasonable  dili- 
gence, the  cost  price  to  the  seller  of  each  article 
to  be  included  in  the  Bale;  and  unless  such  pur- 
chaser shall  at  least  five  days  before  the  sale, 
in  good  faith,  make  full,  explicit  inquiry  of  the 
seller  as  to  the  names  and  places  of  residence  or 
place  of  business  of  each  and  all  of  the  credi- 
tors of  the  seller,  and  unless  the  purchaser  shall 
at  least  five  days  before  the  sale,  in  good  faith, 
notify  or  cause  to  be  notified  personally  or  by 
registered  mail,  each  of  the  creditors  of  the 
seller  of  whom  the  purchaser  has  knowledge,  or 
can,  with  the  exercise  of  reasonable  diligence, 
acquire  knowledge,  of  the  purposed  sale  and  of 
the  cost  price  of  the  merchandise  to  be  sold, 
and  the  price  proposed  to  be  paid  therefor  by 
the  purchaser ;  and  the  seller  shall  at  least  five 
days  before  such  sale,  fully  and  truthfully  an- 
swer in  writing  each  and  all  of  said  inquiries: 
Provided,  however,  no  suit  shall  be  brought  or 
maintained  by  any  creditor  against  such  seller 
or  purchaser  within  five  days  after  he  receive 
notice  from  any  source  of  the  intended  sale  and 
purchase,  and  any  suit  so  brought  shall  be  dis- 
missed at  the  cost  of  the  plaintiff  in  the  case." 

The  great  weight  of  authority  and  the  bet- 
ter reasoning  lead  us  to  the  conclusion  that 
the  purpose  of  the  Legislature  was  to  regu- 
late the  sale  of  such  articles  only  as  the 
merchant  keeps  for  sale  in  the  ordinary 
course  of  his  business,  and  that  the  statute 
therefore  has  no  application  to  fixtures  em- 
ployed In  connection  with  the  business.  Hell- 
mann  v.  Powelson,  101  Misc.  Rep.  230,  167 
N.  X.  Supp.  662;  Ferrat  v.  Adamson  et  al., 
53  Mont  172,  163  P.  112 ;  Kolander  v.  Dunn, 
95  Minn.  422,  104  N.  W.  371,  483 ;  Lee  t.  Gil- 
len  ft  Boney,  90  Neb.  730,  134  N.  W.  278; 
Johnson  v.  Kelly,  32  N.  D.  116, 155  N.  W.  683  ; 
Muskogee,  etc.,  Grocery  Co.  •  v.  Durant,  49 
Okl.  395, 163  Pac.  142;  Boise  Ass'n  of  Credit 
Men  v.  Ellis,  26  Idaho,  438,  144  Pac.  6,  L.  R. 
A.  1916E,  917;  Nolte  v.  Wlnstanley,  16  Ariz. 
327,  145  Pac.  246;  Gallus  v.  Elmer,  193  Mass. 
106,  78  N.  E.  772,  8  Ann.  Cas.  1067;  Delbon  v. 
Krautwald  (Sup.)  169  N.  Y.  Supp.  610;  Al- 
brecht  v.  Cudlhee,  37  Wash.  206,  79  Pac.  628 ; 
Everett  Produce  Co.  v.  Smith,  40  Wash.  566, 
82  Pac.  905,  2  L.  R.  A.  (N.  S.)  331,  111  Am. 
St.  Rep.  979,  5  Ann.  Oas.  798 ;  Laundry  Co. 
v.  Lewis,  86  Conn.  386,  85  Atl.  534,  45  L.  R  A. 
(N.  S.)  495;  Baiter  v.  Crum,  199  Mo.  Apo. 
380,  204  S.  W.  506;  Bowen  v.  Quigley,  16b 
Mich.  337,  130  N.  W.  690,  34  L.  R.  A.  (N.  S.) 
218;  Savings  Bank  v.  Van  Allsburg,  165 
Mich.  524,  131  N.  W.  101.  Contra:  Parham  & 
Co.  v.  Potts-Thompson  Liquor  Co.,  127  Ga. 
303,  56  S.  E.  460 ;  Plass  v.  Morgan,  36  Wash. 
160,  78  Pac.  784. 

Other  questions  have  been  disposed  of  In  a 
memorandum  filed  In  the  cause. 
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GIBSON  t.  BUIS  et  al. 
(Supreme  Court  of  Tennessee.    Not.  16,  1919.) 

1.  "Witnesses  «=>159(7),  177— Conversations 
with  decedent  incompetent  to  prove 
gift,  but  admissible  in  bebuttal. 

In  an  action  by  an  executor  to  have  a  pay- 
ment made  by  testator  charged  against  a  legacy 
as  an  advancement,  it  was  competent  for  the 
legatee  to  testify  as  to  a  conversation  had  with 
the  testator  to  rebut  testimony  of  the  executor 
as  to  admissions  made  by  the  legatee,  but  not 
to  prove  that  the  money  given  her  by  the  tes- 
tator was  given  as  a  gift  and  not  as  an  ad- 
vancement 

2.  Wnxs  «=>766— Gifts  to  legated  bt  tes- 

TATOB  DURING  LITE  PRESUMED  ADEMPTION  OF 
LEGACY. 

Where  testator  after  executing  a  will  made 
gifts  to  a  legatee,  the  presumption  is  that  such 
gifts  were  intended  as  an  ademption  of  the  leg- 
acy bequeathed  in  the  will,  especially  where  the 
will  stated,  "I  may  be  able  to  pay  a  part  or 
all  of  said  amount  during  my  lifetime,  and  what- 
ever amount  I  do  pay  will  be  credited  upon  said 
amount  herein  directed  to  be  paid  by  my  ex- 
ecutor." 

3.  Wills  $=»770  —  Clear  and  convincing 
testimony  necessaby  to  bebut  presump- 
tion  THAT  GIFT   WAS   ADEMPTION. 

Where  will  stated  concerning  a  legacy,  "I 
may  be  able  to  pay  a  paVt  or  all  of  said  amount 
during  my  lifetime,  and  whatever  amount  I 
do  pay  will  be  credited  upon  said  amount  here- 
in directed  to  be  paid  by  my  executor,"  the 
burden  was  upon  the  legatee,  in  an  action  by 
the  executor  to  charge  the  legacy  with  money 
given  to  the  legatee  by  the  testator  after  the 
execution  of  the  will,  to  show  by  clear,  cogent, 
and  convincing  evidence  that  the  money  paid 
to  her  was  not  intended  as  an  advancement. 

4.  Wills  4J=»770— Evidence  insufficient  to 

OVEBCOME    PRESUMPTION    THAT    MONEY    PAID 
LEGATEE  WORKED  ADEMPTION   OF  LEGACY. 

In  an  action  by  an  executor  to  have  money 
paid  by  testator  during  his  lifetime  charged  to 
a  legatee  as  an  advancement,  evidence  on  the 
part  of  the  legatee  held  insufficiently  clear,  co- 
gent, and  convincing  to  show  that  the  money 
was  not  intended  as  'an  advancement. 

Appeal  from  Claiborne  Chancery  Court; 
John  Jennings,  Jr.,  Chancellor. 

Bill  by  M.  W.  Gibson,  executor,  against  J. 
W.  Buis  and  others.  Decree  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

Montgomery,  Donaldson  &  Montgomery, 
of  Tazewell,  for  M.  W.  Gibson. 

"Win.  I.  Davis,  of  Tazewell,  and  J.  R. 
Ketron,  of  Arthur,  for  J.  W.  Buis  and  others. 

McKINNEY,  J.  B.  J.  Gibson  died  testate 
at  his  home  in  Claiborne  county  on  February 
11,  1917,  leaving  surviving  him  his  widow, 
Mary  C.  Gibson,  who  died  March  3, 1917,  one 
son,  the  complainant,  M.  W.  Gibson,  whom 
he   named,   executor   of   his  will,   and    two 


daughters,  Mrs.  Qllie  Parke*  and  the  de- 
fendant Mrs.  Minnie  Buis. 

The  testator  left  an  estate  worth,  accord- 
ing to  the  testimony,  $70,000  or  $75,000.  He 
bequeathed  $10,000  to  each  of  his  daughters, 
and,  after  giving  certain  of  his  other  prop- 
erty to  his  wife  for  life,  gave  the  remainder 
interest  therein,  as  well  as  the  residue  of  the 
estate,  to  his  son,  the  complainant,  M.  W. 
Gibson. 

The  will  of  the  testator  was  executed  on 
January  27,  1915.  The  provision  thereof  by 
which  he  made  the  bequest  to  his  daughter 
Mrs.  Minnie  Buis  is  as  follows : 

"I  give  to  my  daughter  Minnie  Maude  Buis, 
the  wife  of  J.  W.  Buis  the  sum  of  ten  thousand 
dollars  ($10,000.00)  in  addition  to  the  advance- 
ments heretofore  made  to  her.  This  amount  will 
be  paid  to  her  by  my  executor  within  one  year 
from  the  date  of  my  death  with  interest  from 
the  date  of  my  death  unless  I  shall  pay  any 
or  all  of  said  amount  before  my  death.  I  may 
be  able  to  pay  a  part  or  all  of  said  amount 
during  my  lifetime,  and  whatever  amount  I 
do  pay  will  be  credited  upon  said  amount  here- 
in directed  to  be  paid  by  my  executor." 

On  October  21,  1916,  the  testator  executed 
a  check  for  $1,000,  payable  to  J.  W.  Buis  & 
Son  (husband  and  son,  respectively,  of  the 
defendant  Mrs.  Minnie  Buis),  which  was  in- 
dorsed by  them,  paid  by  the  bank,  and  charg- 
ed to  the  account  of  Mr.  Gibson. 

The  executor,  upon  finding  this  canceled 
check  at  the  bank,  after  his  father's  death, 
called  to  see  Mrs.  Buis  and  Insisted  that  this 
check  be  charged  to  her  either  as  a  loan  or 
as  an  advancement  She  declined  to  so 
treat  it 

Thereupon,  on  October  6,  1917,  the  bill  was 
filed  in  this  cause  alleging  that  the  $1,000 
was  intended  as  a  payment  on  the  bequest 
made  in  the  will,  and  praying  that  Mrs.  Bols 
be  charged  therewith  in  her  settlement  with 
the  executor. 

Mr.  Buis  and  his  son  were  also  made  de- 
fendants, the  bill  praying  in  the  alternative 
for  judgment  against  them  for  the  $1,000 
as  for  money  had  and  received. 

The  complainant  testified  as  to  a  conversa- 
tion had  with  his  sister  Mrs.  Buis  as  follows  : 

"Q.  State  whether  or  not  you  ever  had  a  con- 
versation with  your  sister,  the  defendant  Mrs. 
Buis,  about  the  $1,000  check  that  your  father 
issued  to  J.  W.  Buis  &  Son,  and  which  check 
you  have  filed  as  'Exhibit  B'  to  your  deposition? 
If  you  did,  please  take  your  time  and  state 
what  Mrs.  Buis  said  to  you  about  that  check? 

"A.  Well,  I  stopped  over  there  one  day  to 
make  her  a  payment — the  first  payment  I  ever 
offered-  to  make  her— and  I  named  this  $1,000, 
and  I  wanted  her  to  take  it  in  in  the  payment, 
and  she  said  my 'father  gave  it  to  her,  and  re- 
fused to  take  .it  in  as  he  had  given  it  to  her. 
Then  I  did  not  make  any  payment  on  that 
ground.  I  expected  to  make  it,  but  did  not 
after  she  did  not  take  in  the  $1,000  check." 


<fc»For  other  cases  see  Bams  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digest*  and  Indexes 
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The  defendant  X  W.  Buls,  husband  of  Mrs. 
Minnie  Bills,  testified  that  his  wife  borrowed 
the  $1,000  from  Mr.  Gibson  to  buy  cattle 
'With,  and  that  as  he  was  going  to  buy  the 
cattle  as  a  matter  of  convenience  he  (Bute), 
•who  wrote  the  check,  made  It  payable  to 
Bula  A  Son.  This  evidence  Is  not  contro- 
verted. 

Mrs.  Buls  Insists,  however,  that  subsequent- 
ly her  father  gave  her  the  $1,000  claim  which 
lie  had  against  her  on  account  of  said  check. 
Mrs.  Buis  does  not  deny  that  originally  she 
borrowed  this  money  from  her  father,  but 
Insists  that  subsequently  her  father  gave  her 
this  indebtedness.  This  Insistence  is  based 
on  her  unsupported  testimony,  which  was 
objected  to  by  the  complainant  Quite  a 
controversy  has  arisen  as  to  the  competency 
of  this  evidence,  the  defendant  conceding 
that  ordinarily  it  would  not  be  competent, 
bat  insists  that,  since  complainant  under- 
took to  bind  Mrs.  Buls  by  alleged  admissions 
made  by  her,  it  is  competent  for  her  to  nar- 
rate in  detail  the  conversation  In  its  entirety. 

[1  ]  In  the  first  place,  the  complainant'  does 
not  testify  as  to  any  damaging  admissions 
made  by  his  sister.  He  testified  that  she 
told  him  that  her  father  gave  her  his  indebt- 
edness. In  any  event,  we  think  her  testi- 
mony was  only  competent  to  the  extent  of 
showing  that  in  this  conversation  she  claimed 
the  thousand  dollar  Indebtedness  was  given 
to  her,  and  that  it  was  not  competent  to 
prove  the  gift  It  was  competent  to  rebut  the 
testimony  of  her  brother  as  to  admissions 
made  by  her,  but  was  not  competent  as  sub- 
stantive testimony  of  the  gift  20  Gyc.  1223; 
Martin  v.  Martin,  174  111.  871,  51  N.  E.  691, 
66  Am.  St  Bep.  290;  Harris  v.  Cable,  113 
Mich.  192,  71  N.  W.  531;  Campbell  v.  Sech, 
155  Mich.  C34,  119  N.  W.  922. 

The  syllabus  to  Harris  v.  Cable  is  as  fol- 
lows: 

"On  an  issue  whether  a  note  was  given  by 
testator  to  defendant  his  housekeeper,  evidence 
that  when  defendant  produced  the  note,  at 
a  legatee's  request,  she  said  that  it  was  hers 
by  gift  is  admissible  to  rebut  an  inference 
against  her  ownership  of  the  note  from  the 
circumstances  of  the  production  of  it  though 
incompetent  as  evidence  of  the  gift" 

And  on  page  195  of  113  Mich.,  on  page  532 
of  71  N.  W.,  the  court  said : 

"Miss  Cable  was  allowed  to  testify  that  when 
she  produced  the  note  at  the  plaintiff's  request 
•be  accompanied  it  with  the  statement  that  it 
was  hers  by  gift  from  the  testator.  This  was 
not  admissible  as  substantive  evidence  of  the  gift 
but  it  was  admissible  in  its  tendency  to  rebut 
.the  inference  of  an  admission  against  her  own- 
ership sought  to  be  drawn  from  the  production 
of  the  note  under  the  circumstances  shown." 

And  In  Campbell  v.  Sech,  supra,  on  page 
637  of  156  Mich.,  on  page  923  of  119  N.  W., 
the  court  said : 


"Defendant  Nettle  testified  in  her  own  behalf, 
and  was  shown  by  her  counsel  the  bank  book 
of  the  defendant  bank,  showing  the  item  of 
$838.60,  and  asked:  'That  is  yours,  is  It?  A. 
Yes,  sir.'  She  further  testified  that  she  told 
Mrs.  Sahms,  her  sister,  that  her  father  had  giv- 
en her  the  $800.  She  also  introduced  evidence 
of  statements  made  by  her  to  other  persons 
that  he  had  given  her  $800.  Nettie  was  enti- 
tled to  deny  the  conversations  as  to  her  ad- 
missions, and  to  state  what  the  conversations 
were.  She  also  was  entitled  to  show  that  she 
claimed  the  money  as  hers.  .These  statements, 
however,  were  not  admissible  as  substantive 
evidence  of  the  gift  but  to  repel  the  inference 
of  an  admission  'against  her  ownership." 

[2]  Excluding  Mrs.  Buls'  testimony,  which 
is  Incompetent  there  Is  no  evidence  In  the 
record  to  sustain  her  contention.  Further- 
more, conceding  it  to  be  a  gift  the  presump- 
tion is  that  It  was  intended  as  an  ademption 
of  the  legacy  bequeathed  in  the  will. 

In  Evans  v.  Beaumont  4  Lea,  603,  this 
court  said: 

"In  the  case  of  a  gift  by  will  to  a  child,  or 
one  in  the  place  of  a  child,  and  subsequent  gift 
of  substantially  like  kind  and  degree  of  benefit 
without  other  evidence,  under  the  rule,  the  law 
raises  a  presumption  of  satisfaction  or  ademp- 
tion of  the  legacy  by  the  subsequent  gift  either 
in  whole  or  in  part  as  its  value  may  be." 

And  on  page  605  of  4  Lea,  the  court  fur- 
ther said: 

"Conceding  that  parol  testimony  may  be  ad- 
mitted to  show  the  intention  of  a  testator  by 
a  subsequent  gift  either  where  the  subsequent 
gift  is  ejusdem  generis  or  otherwise,  and  that 
this  is  a  question  of  intention,  as  seems  to  be 
the  principle  given  by  the  leading  authorities, 
yet  we  think,  in  any  view  of  it  such  intention 
must  be  shown  by  clear  and  most  satisfactory 
testimony  in  a  case  like  the  present" 

This  Intention  Is  largely  augmented  by  the 
language  of  the  will  where  the  testator  says : 

"I  may  be  able  to  pay  a  part  or  all  of  said 
amount  during  my  lifetime,  and  whatever 
amount  I  do  pay  will  be  credited  upon  said 
amount  herein  directed  to  be  paid  by  my  ex- 
ecutor." 

In  addition,  Mrs.  Rachel  Gibson,  wife  of 
the  complainant  testified  that  the  testator 
had  been  sick  for  some  time,  but  that  on  the 
day  before  he  died  he  was  so  much  better 
that  the  doctor  told  him  that  it  would  not 
be  necessary  for  him  to  come  to  see  him  any 
more,  and  that  after  the  doctor  left  the  tes- 
tator said  "that  as  soon  as  he  was  able  to  he 
must  go  down  and  straighten  out  that  busi- 
ness with  Minnie  and  get  a  note  for  It" 

[3, 4]  While,  as  stated  in  Evans  v.  Beau- 
mont supra,  this  evidence  is  entitled  to  very 
little  weight,  yet  when  taken  In  connection 
with  the  clear  provision  of  the  will,  the  pre- 
sumption that  it  was  intended  as  an  ademp- 
tion, the  admission  that  this  was  originally 
a  loan,  the  rule  requiring  such  evidence  to  be 
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clear,  cogent,  and  convincing,  we'  are  of  the 
opinion  that  the  unsupported  testimony  of 
Mrs.  Buis,  even  if  competent,  would  not 
be  sufficient  to  prove  that  this  $1,000  was 
not  to  be  treated  as  an  advancement 

Mr.  W.  C.  Parkey  testified,  in  substance, 
that  the  testator  told  him  that  he  had  ex- 
pended $1,600  for  his  son  in  his  race  for  coun- 
ty trustee,  and  that  he  Intended  to  make  his 
two  daughters  equal  with  him.  The  infer- 
ence which  counsel  for  the  defendants  draw 
from  this  is  that  Mr.  Gibson,  in  order  to 
carry  out  this  expressed  purpose,  gave  this 
$1,000  to  Mrs.  Buis.  It  appears  that  the 
■  complainant  was  a  candidate  for  trustee  in 
1014.  The  will  was  executed  in  1915.  Mr. 
Parkey  does  not  testify  as  to  when  he  had 
this  conversation  with  the  testator,  so  that 
it  could  have  been  prior  to  the  execution  of 
the  will,  and  may  have  been  taken  Into  con- 
sideration by  the  testator  In  disposing  of  his 
property.  Even  though  this  conversation 
was  subsequent  to  the  execution  of  the  will, 
it  would  make  very  little  difference.  People 
often  express  intentions  relative  to  the  dis- 
position of  their  property  which  they  neglect 
to  carry  out,  or  which,  for  satisfactory  rea- 
sons, they  abandon.  This  testimony  is  no 
more  than  the  law  would  presume,  viz., 
equality  by  the  testator  in  the  distribution 
of  his  property  among  his  children.  If  Mr. 
Parkey's  evidence  can  be  itreated  as  a  cor- 
roborating circumstance,  It  is,  to  say  the 
least  of  it,  a  very  weak  one. 

In  Abbott's  Trial  Evidence  (3d  Ed.)  vol 
1,  p.  182,  the  author  says: 

"Since  the  common-law  incompetency  result- 
ing from  interest  has  been  removed,  the  question 
of  the  value  of  an  interested  witness'  testimony 
against  a  decedent's  estate  has  been  much  din- 
cussed.  The  English  courts,  without  any  ex- 
press statute,  hold  that  the  testimony  of  a 
party  to  personal  transactions  with  the  de- 
ceased, which  exonerate  himself,  is  not  suffi- 
cient, at  least  in  equity,  to  sustain  a  decree, 
unless  corroborated. 

"Nobody  would  be  safe  in  respect  to  his  pe- 
cuniary transactions,  if  legal  documents  found 
in  his  possession  at  the  time  of  his  death,  and 
endeavored  to  be  enforced  by  his  executors, 
could  be  set  aside,  or  varied,  or  altered,  by 
parol  evidence  of  the  person  who  had  bound 
himself.  It  would  be  very  easy,  of  course,  for 
anybody  who  owed  a  testator  a  debt  to  say,  1 
met  the  testator  and  gave  him  the  money.' 
The  interests  of  Justice  and  the  interests  of 
mankind  require  such  evidence  should  be  wholly 
disregarded." 

Such  claim  as  that  made  in  this  cause  as 
a  matter  of  public  policy  should  be  sustained 
by  clear,  cogent,  and  convincing  testimony. 
In  this  cause  under  the  law,  excluding  the 
evidence  of  a  party  to  the  transaction,  there 
Is  no  evidence  to  sustain  the  claim  of  the  de- 
fendant. 

We  are  therefore  of  the  opinion  that  the 


Chancellor  was  correct  in  holding  that  Mrs. 
Bute  should  account  for  this  $1,000  In  her 
settlement  with  the  executor,  and  his  decree 
is  In  all  things  affirmed,  with  costs. 


CHANDLER  v. 


DAVIDSON  COUNTY 
et  aL 


(Supreme  Court  of  Tennessee.    Feb.  11,  1020.) 

1.  COUNTIES  «=>141  —  LIABILITY  FOB  NUI- 
SANCE STATED. 

A  county,  although  not.  liable  for  misfeas- 
ance of  its  agents,  is  not  authorized  to  commit 
a  nuisance  either  public  or  private. 

2.  Highways  <9=»192— Ditch  in  road  oor- 
btttuted  nuisance  so  that  count*  was 
liable  fob  resulting  injuries. 

Where  a  county,  acting  through  its  road 
commissioners  and  the  superintendent  of  the 
county  workhouse  board,  in  repairing  a  road, 
has  constructed  a  ditch  in  the  roadway  in  front 
of  the  entrance  to  a  residence,  9  feet  long,  4 
feet  wide,  and  3%  feet  deep,  without  any 
guards,  the  construction  of  such  ditch  held  to 
constitute  a  nuisance,  and  the  county  was  lia- 
ble to  one  falling  therein,  regardless  of  its  lia- 
bility for  misfeasance  of  agents. 

3.  Highwats  e=>187(l)  —  Distinction  be- 
tween FAILURE  TO  BEPAIB  BOADS  AND  COM- 
MISSION OF  NUISANCE  AS  TO  LIABILITY  OS 
COUNTY  FOB  RESULTING  INJUBIES. 

In  constructing  a  new  road,  a  county  acts 
for  the  sovereign,  because  the  state  has  dele- 
gated its  sovereignty  therein  to  the  county  for 
that  purpose ;  but  the  state  does  not  authorize 
it  to  commit  a  nuisance,  such  act  not  being 
an  attribute  of  sovereignty,  and  the  county  will 
be  liable  for  injuries  caused  by  such  nuisance. 

4.  Highways  <S=»198,  207— County  offigebs 

OB  AGENTS  LIABLE  FOB  NUISANCE  COMMITTED 
BY  THEM  IN  CONSTRUCTING  BOAD  RESULTING 
IN  INJURIES  TO  PEDESTRIAN . 

Where  a  county,  acting  through  its  road 
commissioners  and  superintendent  of  workhouse, 
in  constructing  and  repairing  a  road,  has  cre- 
ated a  nuisance  consisting  of  a  deep  ditch  in 
the  road  at  the  entrance  to  a  private  residence, 
and  a  pedestrian  is  injured  by  falling  therein  in 
the  dark,  both  the  county,  its  road  commission- 
ers, and  the  superintendent  of  the  workhouse, 
were  liable,  and  it  was  error  to  dismiss  a  suit 
for  personal  injuries  so  sustained  as  to  the 
commissioners  or  superintendent. 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  Ada  Chandler  against  Davidson 
County  and  others  to  recover  for  personal 
injuries.  Judgment  for  plaintiff  against  the 
defendant  named  alone  was  reversed  in  the 
Court  of  Civil  Appeals  on  appeal  by  both 
parties,  and  plaintiff  brings  certiorari.  Re- 
versed and  rendered. 


<£=>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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Wm.  Noble  and  Parka  ft  Bell,  all  of  Nash- 
ville, for  Chandler. 

J.  D.  B.  De  Bow  and  T.  3.  MeMorrough, 
both  of  Nashville,  Jno.  W.  Hllldrop,  of  Madi- 
son, and  Horace  Osment,  of  Nashville,  for 
defendants. 

LANSDEN,  C.  X  This  la  an  action  for 
personal  Injuries  brought  by  the  plaintiff 
against  Davidson  county,  the  board  of  work- 
house commissioners,  and  others,  to  recover 
damages  for  personal  Injuries  upon  the  fol- 
lowing facts,  as  stated  by  the  Court  of  Civil 
Appeals,  and  which  statement  is  adopted 
by  her  in  the  brief  of  her  counsel  In  this 
court: 

"This  is  an  action  for  the  recovery  of  dam- 
ages for  personal  injuries  alleged  to  have  been 
sustained  by  plaintiff  as  a  result  of  falling  into 
a  hole  or  ditch  by  the  side  of  a  public  road  or 
turnpike  in  Davidson  county,  at  or  near  where 
it  is  intersected  by  a  roadway  leading  through 
a  gateway  across  the  lawn  into  the  country 
home  of  W.  S.  Noble,  a  member  of  the  Nash- 
ville bar,  upon  the  theory  and  averment  that 
the  hole  as  located  was  a  public  nuisance  cre- 
ated by  the  defendants  and  allowed  by  them 
to  become  and  remain  a  constant  and  standing 
menace  and  nuisance. 

"The  action  is  against  Davidson  county  and 
W.  C.  Hirsig,  H.  B.  Chadwell,  W.  M.  Pollard, 
S.  F.  Newsom,  and  J.  B.  Allen,  as  members  of 
the  county  workhouse  board,  and  George  Hob- 
son,  superintendent  of  the  county  workhouse, 
they  being  sued  in  their  individual,  as  well  as 
official  character,  and  the  damages  sued  for  are 
laid  at  $25,000. 

"The  court  below,  upon  the  conclusion  of  the 
evidence,  and  upon  motion  by  them  to  that  end, 
instructed  the  jury  to  return  a  verdict  in  favor 
of  the  defendants  Pollard,  Hirsig,  Allen,  Chad- 
well,  and  Newsom,  which  was  accordingly  done, 
and  the  suit  dismissed  as  to  them,  both  in  then- 
capacities  as  workhouse  commissioners,  and  as 
well  individually. 

"The  jury  returned  a  verdict  in  favor  of 
George  Hobson,  and  the  suit  was  dismissed  by 
the  court  as  to  him.  The  jury  found  the  issues 
in  favor  of  the  plaintiff  and  against  the  defend- 
ant Davidson  county  and  assessed  damages  in 
her  favor  and  against  the  county  in  the  sum  of 
$10,000,  whereupon  judgment  was  so  pronounc- 
ed and  for  costs,  and  from  the  result  thus  reach- 
ed and  judgment  so  pronounced  this  appeal  is 
being  prosecuted,  and  errors  have  been  assign- 
ed by  Davidson  county  for  the  alleged  error  in 
pronouncing  judgment  against  it  according  to 
the  verdict  of  the  jury,  and  by  Ada  Chandler, 
the  plaintiff,  who  filed  the  record  for  error,  be- 
cause of  the  court's  action  in  dismissing  the  case 
or  awarding  peremptory  instructions  of  dismiss- 
al as  to  the  defendants  workhouse  commission- 
ers. Pollard,  Hersig,  Chadwell,  Allen,  and  New- 
som. 

"It  is  altogether  dear,  we  think,  under  the 
record,  that  the  roadway  in  question  was  being 
constructed  or  repaired  at  the  point  where  the 
accident  to  plaintiff  occurred,  resulting  in  her 
injury,  under  the  authority  of  Davidson  county, 
plaintiff  in  error,  through  and  under  the  con- 
trol or  supervision  of  the  board  of  road  commis- 
sioners, W.  M.  Pollard,  W.  G.  Hirsig,  H.  B. 


Chadwell,  J.  R.  Allen,  and  8.  V.  Newsom,  and 
the  superintendent  of  the  county  workhouse, 
George  Hobson,  who  bad  charge  of  the  county 
convicts  therein. 

"It  seems  equally  clear  that  during  the  prog- 
ress of  this  work  of  repair,  or  the  construc- 
tion of  the  roadway  in  question,  a  ditch  or  ex- 
cavation was  made  by  those  doing  and  in  ac- 
tive charge  of  the  work,  some  D  feet  in  length, 
4  feet  wide,  and  3%  feet  deep.  This  hole  or 
excavation  was  in  or  near  the  front  entrance 
to  the  home  of  W.  S.  Noble,  near  the  city  of 
Nashville.  It  was  at  the  edge  of  the  macadam 
covered  part  of  the  roadway,  and  possibly  may 
have  extended  a  very  limited  distance  into  the 
edge  of  the  macadam  surface.  The  ditch  was 
cut  out  of  rock  largely  and  was  rough  and  jag- 
ged to  a  degree  on  its  sides  and  bottom.  In  this 
condition  the  bole  or  excavation  was  left  un- 
guarded for  some  time.  The  plaintiff  on  the 
night  of  the  Injury  was  coming  from  the  city 
of  Nashville  with  three  other  young  ladies,  and 
after,  alighting  from  the  street  car,  a  short  dis- 
tance away,  was  passing  up  the  roadway  going 
to  the  home  of  W.  S.  Noble,  where  the  plaintiff 
was  a  visitor.  When  thus  approaching  the 
gateway  entrance  to  the  grounds  of  the  Noble 
home,  in  the  darkness,  an  automobile  approached 
from  the  rear  at  a  very  rapid  rate  of  speed, 
and,  in  their  effort  to  reach  the  entrance  or 
gateway  and  avoid  a  collision  with  the  machine, 
the  plaintiff  fell  into  the  hole. 

The  injuries  suffered  by  the  plaintiff  as  the 
result  of  the  fall  were  quite  serious.  She  had 
never  regained  her  strength,  was  in  a  very  de- 
pleted physical  condition,  and  has  been  unable 
to  discharge  the  ordinary  dudes  of  life  devolv- 
ing upon  her,  and  at  the  same  time  she  was  ex- 
amined she  was  a  great  sufferer.  The  entire 
scope  of  her  difficulties  are  attributable,  accord- 
ing to  the  record,  to  the  injuries  sustained  from 
this  fall.  It  is  shown  that  the  plaintiff  was  not 
familiar  with  conditions  as  they  existed  at  this 
time,  growing  out  of  the  improvement  of  the 
pike,  including'  the  excavation  that  has  been 
made  upon  the  said  roadway  and  into  which  she 
fell  and  was  injured.  The  night  was  dark  and 
she  could  not  Bee  the  hole  or  excavation.  She 
with  her  companions  were  being  pressed  upon 
by  the  approaching  automobile;  the  horn  was 
being  blown  and  the  alarm  sounded,  and  this 
greatly  excited  and  frightened  the  ladies,  in- 
cluding the  plaintiff.  No  serious  question  seems 
to  be  made  but  that  the  injuries  which  the 
plaintiff  suffered  were  serious  and  perhaps  per- 
manent." 

The  Court  of  Civil  Appeals  took  the  view 
that  Davidson  county  was  not  liable  for  the 
injuries  sustained  by  plaintiff,  and  reversed 
the  circuit  court  and  dismissed  the  suit  as 
to  It  A  petition  for  writs  of  certiorari  was 
filed  in  this  court,  and  the  case  has  been 
argued  at  the  bar. 

It  is  insisted  for  the  county  that  it  is  not 
liable  in  any  case  for  the  negligence  of  its 
officers  and  agents,  while,  on  the  contrary, 
it  is  Insisted  for  plaintiff  that  the  action 
of  the  county's  agents  as  set  out  by  the  Court 
of  Civil  Appeals  is  a  nuisance,  both  public 
and  private,  and  the  county  does  not  have 
immunity  from  committing  a  nuisance  either 
at  law  or  In  equity. 
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Ordinarily,  there  la  a  common  distinction 
between  counties  and  municipalities  In  their 
corporate  character.  Counties  are  not  creat- 
ed for  the  purpose  of  general  government, 
and  because  of  this  fact  It  has  been  said 
that  they  are  corporations  of  low  character, 
and  cannot  discharge  corporate  duties  in  the 
broad  sense  in  which  municipalities  can  dis- 
charge them.  In  Burnett  v.  Haloney,  97 
Tenn.  697,  37  S.  W.  689,  34  L.  R.  A  641,  it 
was  said  in  substance  that  counties  have 
their  creation  in  the  Constitution,  and  the 
statutes  confer  on  them  all  the  powers  which 
they  possess,  prescribe  all  the  duties  they 
owe,  and  impose  all  the  liabilities  to  which 
they  are  subject.  Considered  with  respect  to 
their  powers,  duties,  and  liabilities,  they 
stand  low  down  in  the  scale  of  corporate 
existence.  They  are  ranked  as  quasi  corpor- 
ations. They  possess  no  powers  except  such 
as  are  conferred  expressly  or  by  necessary 
Implication,  and  those  are  strictly  construed 
and  must  be  strictly  pursued.  They  are  dis- 
tinguishable from  private  corporations  ag- 
gregate, and  from  municipal  corporations 
proper,  which  are  more  amply  endowed  with 
corporate  life  and  function,  because  such 
corporations  are  Intended  to  exercise  the 
•  general  functions  of  government  over  the 
Inhabitants  within  the  corporate  limits.  It 
is  also  said  in  this  case  that  counties  are 
not  liable  to  implied  common-law  liabilities 
as  municipal  corporations  are. 

In  Whites  Creek  Turnpike  Co.  v.  David- 
son Co.,  82  Tenn.  (14  Lea)  78,  it  was  held 
that  the  liabilities  of  counties  could  not 
be  increased  by  implication,  and  that  the 
legislation  effecting  such  an  Increase  must 
be  positive. 

In  Wood  v.  Tipton  County,  7  Baxt  (66 
Tenn.)  112,  82  Am.  Rep.  661,  the  court  de- 
cided the  power  of  county  courts  over  roads 
and  bridges,  and  held  that  this  power  was  a 
prerogative  of  sovereignty  delegated  by  the 
Constitution  to  the  county  court.  It  was  said 
in  that  case  that  the  county  is  declared  a 
corporation  "to  facilitate  the  execution  of 
the  powers  delegated  to  it  as  a  local  Legisla- 
ture, and  to  enable  it  to  make  binding  con- 
tracts and  to  be  liable  to  suit  for  just  claims 
arising  under  such  contracts.  But  this  Is 
the  extent  to  which,  as  corporations,  counties 
can  be  sued." 

It  was  generally  considered  by  the  courts 
and  the  profession  that  the  citizen  had  no 
remedy  against  the  county  for  an  injury 
caused  by  the  neglect  of  the  county  to  keep 
the  public  road  in  good  repair.  Williams  v. 
Taxing  District,  16  Lea,  631;  Wood  v.  Tipton, 
supra;  Turnpike  Co.  v.  Davidson  County, 
supra;  Id.,  14  Lea,  73;  McAndrews  v.  Hamil- 
ton County,  105  Tenn.  400,  68  S.  W.  483; 
Rhea  County  v.  Sneed,  106  Tenn.  681,  68  S. 
W.  1063 ;  State  v.  Wayne  County,  108  Tenn. 
262,  67  S,  W.  72;   11  Cyc.  497. 

These  cases  all  hold  that  the  county  is  not 


liable  in  tort  for  negligence  of  Its  agents  in 
the  discharge  of  their  public  duties  upon  the 
thought  that  there  is  no  statute  making  It  so 
liable,  and  the  liability  does  not  exist  at  com- 
mon law,  because  of  the  limited  nature  of 
the  corporate  character  of  the  county.  It 
is  not  a  general  corporation,  and  is  not  or- 
ganized for  the  purpose  of  exercising  fully 
the  functions  of  government.  Its  governmen- 
tal capacity  is  much  limited,  and  it  exercises 
such  powers  of  government  as  it  has  by  vir- 
tue of  the  statute. 

[1,  Z]  But  such  is  not  the  question  Involved 
herein.  Its  nonliability  for  misfeasance  of 
its  agents  is  conceded  by  plaintiff,  but  It  is 
insisted  that  the  county,  as  a  legal  entity  en- 
dowed by  the  Legislature  with  power  -  to 
build  roads,  is  not  authorized  to  commit  a 
nuisance  either  public  or  private.  We  think 
this  is  true,  and  we  also  think  that  the  con- 
dition created  by  the  construction  of  the 
ditch  as  described  herein  is  a  nuisance  as  it 
stands.  In  the  case  of  Pierce  v.  Gibson  Coun- 
ty, 107  Tenn.  233,  64  S.  W.  33,  55  L.  R.  A. 
447,  89  Am.  St  Rep.  946,  this  court  said  that 
it  was  well  settled  that  neither  a  municipal- 
ity nor  a  county,  in  the  construction  of  a 
public  work,  could  commit  a  nuisance  to  the 
special  injury  of  citizens,  and  for  such  act 
is  liable  as  a  private  Individual  In  damages. 
This,  of  course,  is  common-law  liability,  and 
is  based  upon  well-settled  principles  of  the 
common  law.  No  Individual,  natural  or  legal, 
has  a  right  to  commit  a  nuisance  to  the 
injury  of  the  public  or  individuals. 

[I]  The  distinction  between  the  act  of  the 
county  la  failing  to  keep  the  roads  in  proper 
repair  and  its  act  in  constructing  a  new  road, 
or  remodeling  an  old  one  so  as  to  create  a 
nuisance,  is  perfectly  plain.  In  construct- 
ing the  new  road  the  county  acts  for  the 
sovereign,  for  the  reason  that  the  state  has 
delegated  its  sovereignty  to  the  county  for 
the  purpose  of  constructing  the  road;  but 
the  state  has  not  authorized.  It  to  commit  a 
nuisance,  because  Buch  an  act  is  not  an  at- 
tribute of  sovereignty.  Tite  sovereign  can 
do  no  wrong,  and  it  is  unthinkable  that  it 
could  commit  or  maintain  a  nuisance.  We 
think  this  is  the  theory  of  the  distinction 
between  the  two  acts.  The  practical  justice 
of  it  we  think  is  equally  plain.  It  is  not 
within  the  power  of  a  citizen  to  prevent  the 
county  from  deciding  to  construct  a  road  at 
any  time  or  place  it  may  think  the  public  wel- 
fare requires.  Southern  Railway  ▼.  Memphis, 
126  Tenn.  267,  148  S.  W.  662,  41  L.  R.  A. 
(N.  S.)  828,  Ann.  Cas.  1913E,  153.  The  law 
would  be  inadequate  in  this  situation  to  per- 
mit the  county  to  construct  the  road  and  hold 
it  immune  from  responsibility  for  creating 
and  maintaining  a  nuisance.  It  cannot  erect 
a  nuisance  upon  the  property  of  a  citizen  bo 
as  to  deprive  or  impair  the  use  of  such  prop- 
erty. 

[4]  In  this  case  the  nuisance  consists  ot 
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the  construction  and  maintenance  of  the 
ditch,  and  not  of  building  the  pike.  Building 
the  pike  Is  one  of  the  corporate  functions  of 
defendant,  and  Is  authorized  by  statute. 
Constructing  the  ditch  so  as  to  obstruct  the 
ingress  and  egress  of  plaintiff  to  the  premises 
of  her  host,  and  maintaining  the  ditch  as  it 
was  maintained,  Is  the  actionable  nuisance 
from  which  plaintiff  has  a  cause  of  action. 
There  is  no  dispute  in  the  record  of  the  na- 
ture and  extent  of  plaintiff's  injuries,  and 
there  is  no  suggestion  in  this  court  that  the 
verdict  and  judgment  for  $10,000  were  ex- 
cessive. In  the  case  of  creating  and  main- 
taining a  nuisance,  as  this  case  plainly  Is, 
both  the  county  and  its  servants  and  agents 
would  be  liable.  The  Court  of  Civil  Appeals 
reversed  and  remanded  the  case  against  the 
agents  and  dismissed  the  case  against  the 
county.  We  think  this  was  erroneous  and 
that  all  are  liable;  but  the  cases  of  the  coun- 
ty's agents  and  servants  are  not  before  us,  as 
no  petitions  were  filed  for  certloraries  for 
them.  The  petition  was  filed  as  to  the  case 
against  the  county  alone. 

In  so  far  as  the  Court  of  Civil  Appeals  re- 
versed the  case  against  the  county  of  David- 
son, we  think  it  was  in  error,  and  the  same  is 
reversed,  and  Judgment  is  entered  here  for 
the  amount  of  the  verdict  and  the  judgment 
of  the  circuit  court. 


TENNESSEE  SUPPLY  CO.  et  aL  v.  BINA 
YOUNG  &  SON  et  aL 

(Supreme  Court  of  Tennessee.    Nov.  IS,  1919.) 

1.  Reformation  of  instruments  «=>45(13)— 
Schools  and  school  districts  «=81(2)— 
Reformation  of  contractor's  bond  prop- 
erly REFUSED  IN  ABSENCE  07  SHOWING  OF 
DIFFERENT  aoreement. 

In  an  action  by  materialmen  wherein  it 
was  sought  to  hold  school  commissioners  indi- 
vidually liable  for  materials  furnished  a  con- 
tractor in  the  construction  of  a  school  build- 
ing, on  the  ground  that  the  bond  executed  by 
the  contractor  was  not  drawn  up  so  as  to  com- 
ply with  Laws  1899,  c  182,  evidence  held  not 
to  show  that  there  was  any  agreement  or  any 
understanding  between  the  commissioners  and 
the  contractor  and  surety  to  the  effect  that  the 
bond  was  to  cover  labor  and  materials  furnish- 
ed as  provided  by  such  act,  and  a  reformation 
was  properly  refused. 

2.  Schools  and  school  districts  <s=>81  (2)— 
Contractor's  bond  did  not  complt  with 

STATUTE. 

A  bond  executed  by  a  contractor  construct- 
ing a  school  building  held  not  to  comply  with 
Laws  1899,  c.  182,  an  act  protecting  laborers 
and  furnishers  of  material  on  public  works. 


8.  Schools  and  school  districts  ®=»81(2)— 
Contractor's  bond  to  furnish  neoebsaby 
material  and  labor  did  not  inure  to 
benefit  of  materialmen. 
A  bond  given  by  a  contractor  on  a  school 
building,  conditioned  to  .provide  all  labor  and 
material  necessary  for  the  construction  of  the 
building,  did  not  inure  to  the  benefit  of  those 
furnishing  the  contractor  with  labor  or  mate- 
rial. 

4.  Schools  and  school  districts  <8=»8d(2)— 

NO    LIEN    ON    SCHOOL    BUILDING    FOR    MATE- 
RIAL FURNISHED. 

Furnishers  of  materials  on  a  public  school 
building  in  the  coarse  of  construction  by  con- 
tractor have  no  lien  on  the  property,  and  the 
school  district  is  not  liable  to  one  who  fur- 
nishes material  to  the  contractor. 

5.  Schools  and  school  districts  ©=>81(2)— 
Surety  on  contractor's  bond  not  liable 
for  voluntary  payment  of  materialmen 

BY  OWNER. 

A  surety  on  the  bond  of  a  contractor  con- 
structing a  school  building  was  not  liable  to  the 
school  commissioners,  who  paid  a  creditor  of  the 
contractor  when  they  were  under  no  obligation 
to  do  so. 

6.  Schools  and  school  districts  «=»84— 
Contractor  and  surety  on  school  build- 
ing liable  for  upkeep  of  building  fob 
one  year  and  for  defective  workman- 
ship AND  MATEBIAL. 

A  contract  and  bond  for  the  construction  of 
a  school  building  held  to  render  the  contractor 
and  surety  liable  for  the  upkeep  of  the  build- 
ing for  a  period  of  one  year  from  and  after  its 
completion,  as  well  as  for  any  defective  work- 
manship or  material  used  in  its  construction. 

7.  Schools  and  school  districts  «=>86(2) — 
Finding  by  chancellor  as  to  amount  of 
damages  oaused  by  defective  wobkman- 
bhip  and  material  sustained. 

In  an  action  wherein  school  commissioners 
sought  damages  from  a  contractor  and  his  sure- 
ty due  to  defective  workmanship  and  material 
used  in  the  construction  of  a  school  building,  a 
finding  by  the  chancellor  of  damages  in  the  sum 
of  $4,171.92  held  proper  under  the  evidence. 

Appeal  from  Chancery  Court,  Monroe 
County;    T.   L.   Stewart,   Chancellor. 

Action  by  the  Tennessee  Supply  Com- 
pany and  others  against  Bina  Young  &  Son 
and  others,  in  which  some  of  the  defendants 
filed  a  cross-bill.  From  a  decree  in  favor 
of  plaintiffs  and  in  favor  of  the  cross-com- 
plainants against  the  cross-defendants,  cross- 
complainants  and  cross-defendants  appeal. 
Affirmed. 

D.  Sullins  Stuart,  of  Cleveland,  for  Ten- 
nessee Supply  Co.  and  others. 

Jourolmon  &  Welcker,  of  Enoxville,  for 
City  of  Jelllco  and  Commissioners. 

Maynard  and  Lee,  of  KnoxviUe,  for  United 
Casualty  &  Surety  Co.  and  Blna  Young,  Jr. 


<t=>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
218  S.W.— 15 
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McKINNBY,  J.  On  February  18, 1914,  the 
city  of  Jelltco,  through  Its  school  commis- 
sioners, entered  Into  a  written  contract  with 
the  defendants  Blna  Young  &  Son  for  the 
erection  of  a  school  building  In  Jellico,  ac- 
cording to  the  plans'  and  specifications  pre- 
pared by  R.  F.  Graf  &  Sons,  architects, 
which  plans  and  specifications  were  made  a 
part  of  the  contract  Said  contract  provid- 
ed that— 

"The  contractor  shall  and  will  provide  all 
the  materials  and  perform  all  the  work  for  the 
general  construction  of  the  school  building  for 
Jellico,  Tenn.,  as  shown  on  the  drawings  and 
described  in  the  specifications  prepared  by  R. 
F.  Graf  &  Sons,  architects,  which  drawings  and 
specifications  are  identified  by  the  signatures 
of  the  parties  hereto,  and  become  hereby  a  part 
of  this  contract." 

To  guarantee  the  faithful  performance  of 
said  contract  said  contractors  executed  the 
following  bond,  to  wit: 

"Contractor's  Bond. 

"Enow  all  men  by  these  presents:  That  we, 
Blna  Young  &  Son,  at  Sweetwater,  Tenn.,  as 
principals,  and  the  United  Casualty  &  Surety 
Company,  as  sureties,  are  held  and  firmly  bound 
onto  the  city  of  Jellico,  by  its  school  board  com- 
mission of  Jellico,  Tenn.,  in  the  sum  and  pen- 
alty of  $9,000,  to  the  payment  of  which  we  bind 
ourselves,  our  heirs,  executors,  and  administra- 
tors, jointly  and  severally,  firmly  by  these  pres- 
ents. 

"The  condition  of  this  obligation  is  that  Bins 
Young  &  Son,  Sweetwater,  Tenn.,  the  above- 
bound  principal  obligors,  have  entered  into  a 
contract  with  the  Jellico  school  board  com- 
mission to  construct  and  complete  in  all  its 
parts,  and  furnish  all  the  materials  and  labor 
therefor,  certain  structures  for  the  said  Jel- 
lico school  board  commission,  on  or  before  the 
15th  day  of  October,  1914,  and  to  complete  the 
same  in  accordance  with  the  contract,  plans, 
and  specifications  therefor,  in  a  workmanlike 
manner,  as  therein  provided,  and  to  the  accept- 
ance of  R.  F.  Graf  &  Sons,  architects.  Said 
contract,  plans,  and  specifications,  for  the  pur- 
pose of  a  full  and  complete  understanding  of 
their  terms  and  conditions,  are  made  a  part 
of  this  undertaking,  as  fully  as  though  copied 
herein,  word  for  word. 

"Now,  therefore,  if  the  above-bound  Bina 
Yonng  &  Son,  principal  obligors,  shall  well  and 
truly  perform  said  contract  and  specifications, 
in  the  manner  and  within  the  time  therein 
specified,  and  according  to  the  letter  and  spirit 
thereof,  then  this  obligation  shall  be  void ;  but 
if  said  Bina  Young  &  Son  shall  fail  to  perform 
said  contract  in  all  its  parts,  and  according 
to  the  terms,  tenor,  and  specifications  thereof, 
and  within  the  time  limit  therein  fixed,  and 
especially  if  they  shall  fail  to  pay  and  discharge 
any  and  all  obligations  on  their  part  created  and 
outstanding  that  may  or  shall  constitute  a  lien 
upon  said  structures,  or  if  they  shall  fail  to 
maintain  said  structures  if  and  when  completed 
for  a  period  of  one  year,  as  provided  by  the 
terms  of  the  contract  and  specifications,  or  if 
they  shall  make  default  or  fail  in  respect  of 
the  performance  of  any  of  the  terms,  conditions, 


or  covenants  in  said  contract  and  specifications, 
then  this  obligation  shall  remain  in  full  force 
and  effect. 

"Witness  our  hands  and  seals,  this  25th  day 
of  March,  1914.  Bina  Young  &  Son,  by  Bina 
Young,  Jr.  [Seal.]  United  Casualty  &  Surety 
Co.,  by  C.  J.  Goodman,  Sect'y  &  Treas.    [Seal.]" 

The  school  building  was  completed  about 
March  4,  1915. 

On  March  10,  1915,  the  complainants, 
who  furnished  the  materials  used  in  the  con- 
struction of  said  building,  and  for  which 
they  had  not  received  payment,  filed  the 
bill  In  this  cause,  as  a  general  creditors' 
bill,  against  said  contractors,  Blna  Young  & 
Son,  the  United  Casualty  &  Surety  Company, 
security  on  said  bond  and  the  school  com- 
missioners, both  in  their  official  capacity  and 
as  individuals. 

In  said  hill  it  was  alleged  that  said  con- 
tractors were  Insolvent;  that  the  members 
of  the  school  commission  were  Individually 
liable  because  they  did  not  take  said  bond  in 
conformity  with  chapter  182  of  the  Acts  of 
1899,  which  provides  that  all  officials  taking 
bonds  for  public  Improvements  shall  be  per- 
sonally liable  where  they  fail  to  take  a  bond 
conditioned  to  pay  for  all  material  and  labor 
used  In  the  contract;  and  said  bill  further 
charges  that,  in  the  event  the  court  should 
be  of  the  opinion  that  said  school  commis- 
sioners were  not  liable,  they  have  a  decree 
for  their  claims  against  said  contractors 
and  the  surety  on  their  bond. 

All  parties  answered,  denying  liability. 

The  school  commissioners  filed  a  cross- 
bill against  said  contractors  and  their  sure- 
ty, alleging  that,  in  the  event  the  court 
should  be  of  the  opinion  that  they  were  li- 
able to  the  complainants,  they  then  have  a  de- 
cree over  against  the  contractors  and  their 
surety. 

Later  they  filed  a  supplemental  bill,  in 
which  they  charged  that  the  contractors 
had  not  erected  said  building  according  to 
contract,  and  asked  that  they  be  decreed 
damages  on  account  of  such  breach. 

They  also  charged  In  said  cross-bill  that 
it  was  the  Intention  of  the  parties  to  have 
said  bond  drawn  so  as  to  comply  with  chap- 
ter 182  of  the  Acts  of  1899,  and  prayed 
that  said  bond  be  reformed  accordingly. 

On  the  hearing  the  chancellor  decreed  that 
said  bond  was  not  drawn  in  compliance  with 
chapter  182  of  the  Acts  of  1899;  that  the 
cross-complainants,  under  the  facts,  were 
not  entitled  to  have  said  bond  reformed  so 
as  to  comply  with  said  act  of  1899;  that 
the  complainants  were  entitled  to  a  decree 
against  the  school  commissioners  and  the 
contractors,  Bina  Young  &  Son,  for  the 
amount  of  their  claims;  that  they  were  not 
entitled  to  a  decree  against  the  Burety  com- 
pany on  said  bond,  and  dismissed  their  bill 
to  that  extent 

On  the  cross-bill  the  chancellor  decreed 
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that  the  contractors  and  their  surety  were 
liable  for  defective  work  and  material  used 
In  the  construction  of  said  school  building, 
and  ordered  a  reference  to  the  master  to 
take  proof  and  report  as  to  the  amount  of 
the  damages  resulting  from  the  breach  of 
said   contract. 

The  master  reported  damages  to  the 
amount  of  1006.89.  Both  parties  filed  excep- 
tions to  said  report,  and  the  matter  was  then 
heard  by  the  chancellor,  who  decreed  the 
damages  to  be  $4,172.92. 

Both  parties  appealed  from  the  portion  of 
the  decree  adverse  to  them,  and  have  as- 
signed errors. 

In  this  brief  statement  of  the  pleadings 
several  matters  have  been  omitted,  but  the 
foregoing  statement  Is  full  enough  to  present 
the  questions  raised  by  the  several  assign- 
ments of  error. 

[1]  We  will  first  dispose  of  the  assignments 
of  error  made  by  the  school  commissioners, 
the  first  of  which  is  as  follows: 

"The  court  erred  in,  refusing  to  decree  a  ref- 
ormation of  said  bond  so  as  to  expressly  show 
that  said  contractors  were  to  pay  the  mate- 
rialmen and  furnishers  for  the  material  used  in 
construction  of  said  building,  and  to  have  said 
bond  so  expressly  provide." 

The  evidence  does  not  support  this  con- 
tention. Not  a  witness  testifies  as  to  any 
agreement  or  understanding,  especially  as  to 
the  surety  company,  to  the  effect  that  the 
bond  was  to  cover  labor  or  material  furnish- 
ed as  provided  by  the  act  of  1S99. 

A  bond  was  executed  by  the  contractors 
and  delivered  to  Mr.  Graf,  the  architect. 
This  bond  is  not  embodied  in  the  transcript 
in  this  cause,  and  the  record  does  not  show 
the  provisions  and  conditions  thereof.  Bow- 
ever,  Mr.  Graf,  acting  for  the  school  board, 
declined  to  accept  said  bond,  but  submitted  a 
bond  which  had  been  prepared  by  his  attor- 
ney, and  which  was  executed  by  said  con- 
tractors and  their  surety  without  any  change 
or  alteration.  Mr.  Graf  testified  that  he  had 
never  heard  of  the  act  of  1899,  and  hence  he 
could  not  have  bad  same  in  mind. 

The  surety  company  executed  the  bond 
prepared  by  the  obligees,  and  without  any 
agreement. as  to  the  terms  and  conditions  to 
be  contained  therein  further  than  appears  by 
the  bond  itself,  which  was  prepared  by  the 
agent  of  the  obligees,  and  it  would  be  un- 
fair and  unjust  to  the  surety  company  to 
reform  the  bond  so  as  to  make  It  different 
from  the  one  which  the  parties  agreed  upon. 

[2]  The  second  assignment  of  error  is  as 
follows : 

"The  court  erred  in  holding  and  decreeing 
that  said  bond  is  not  in  compliance  with  chap- 
ter 182  of  the  Acts  of  1899,  and  that  therefore 
said  surety  company  is  not  liable  on  said  bond 
for  the  material  and  labor  that  went  into  the 
Jellico  school  building,  and  in  failing  to  grant 
appellants  a  decree  against  said  surety  company 
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for  the  aggregate  amount  of  the  decree  in  this 
cause  for  materials  furnished  Bina  Young  &  Son 
by  materialmen,  to  wit  the  sum  of  $3,980.77 
and  interest  thereon  and  costs  of  the  cause." 

It  has  been  held,  by  this  court  that  a 
bond  of  this  character  does  not  comply  with 
chapter  182  of  the  Acts  of  1899.  Hardison  v. 
Yeaman,  115  Tenn.  648,  91  S.  W.  1111. 

[I]  It  is  plausibly  argued  by  learned  coun- 
sel for  the  school  commissioners,  supported 
by  numerous  authorities,  that,  giving  to  the 
bond  a  liberal  construction,  it  is  sufficient  to 
cover  claims  for  material  and  labor  for 
which  the  obligee  is  liable.  Conceding  this  to 
be  true,  it  does  not  necessarily  follow  that 
such  a  bond  inures  to  the  benefit  of  the  fur- 
nishers of  such  material.  The  authorities 
appear  to  be  to  the  contrary. 

In  the  note  to  Cleveland  Metal  Roofing, 
etc.,  Co.  v.  Gaspard,  Ann.  Cas.  1916A,  769,  the 
author  says: 

"A  contractor's  bond  given  to  pubUc  authori- 
ties conditioned  to  furnish  or  provide  all  labor 
and  material  necessary  for  the  construction  of 
a  public  building  does  not  inure  to  the  benefit! 
of  those  furnishing  the  contractor  with  labor 
or  material ;  such  a  clause  not  being  equivalent 
to  a  promise  to  pay  for  labor  and  material  fur- 
nished. Sterling  v.  Wolf,  163  111.  467,  45  N. 
E.  218;  Searles  v.  Glora,  225  I1L  167,  80  N.  E. 
97;  Greenfield  Lumber,  etc.,  Co.  V.  Parker, 
159  Ind.  571,  65  N.  E.  747;  Townsend  v.  Cleve- 
land Fire  Proofing  Co.,  18  Ind.  App.  568,  47  N. 
E.  707;  Green  Bay  Lumber  Co.  v.  Independ- 
ent School  Dist.,  121  Iowa,  663,  97  N.  W.  72 ; 
Fellows  v.  Kreuts,  189  Mo.  App.  547,  176  S. 
W.  1080;  Montgomery  v.  Kief,  15  Utah,  495, 
50  Pac.  623;  Puget  Sound  Brick  Tile,  etc., 
Co.  v.  School  Dist  No.  73,  12  Wash.  118,  40 
Pac.  608.  The  rule  was  stated  in  Fellows  v. 
Kreutz,  supra,  as  follows :  'It  is  true  that  it  is 
therein  provided  that  he  shall  furnish  the  ma- 
terials, and  it  would  be  fair  to  presume  that 
that  meant  that  he  should  furnish  them  at  his 
own  expense,  but  It  could  not  be  inferred  from 
the  fact  that  he  was  required  to  do  this  that 
he  thereby  bound  himself  to  pay  the  persons 
from  whom  the  materials  should  be  obtained.' 

"Where  the  bond  given  by  a  contractor  for 
the  faithful  performance  of  a  contract  for  pub- 
lic work  contains  no  provision  for  the  payment 
of  those  furnishing  labor  and  material,  but  is 
conditioned  merely  against  liens  and  claims,  the 
sureties  thereon  are  not  liable  for  unpaid  labor 
and  material  bills.  Spalding  Lumber  Co.  v. 
Brown,  171  111.  487,  49  N.  E.  725;  Beardsley 
v.  Brown,  71  111.  App.  199 ;  Townsend  v.  Cleve- 
land F.  Proofing  Co.,  18  Ind.  App.  568,  47  N. 
E.  707;  Hunt  v.  King,  97  Iowa,  88,  66  N. 
W.  71 ;  Green  Bay  Lumber  Co.  v.  Independent 
School  Dist,  121  Iowa,  663,  97  N.  W.  72; 
La  Crosse  Lumber  Co.  v.  Schwartz,  163  Mo. 
App.  659,  147  S.  W.  501 ;  Montgomery  v.  Rief, 
15  Utah,  495,  50  Pac.  623 ;  Electric  Appliance 
Co.  v.  U.  S.  Fidelity,  etc.,  Co.,  110  Wis.  434, 
85  N.  W.  648,  53  L  R.  A  609." 

[4]  In  this  state,  In  cases  of  public  im- 
provement there  is  no  Hen  on  the  property 
for    material    furnished.     Neither   is    there 
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any  liability  on  the  part  of  the  owner  to  the 
party  who  furnishes  such  material  to  the 
contractor.     Hardlson   v.   Teaman,  supra. 

It  Is  apparent  In  this  case  that  the  bond 
was  executed  for  the  benefit  of  the  owner, 
and  not  for  the  benefit  .of  the  laborers  and 
materialmen,  and  since  complainants  are  not 
parties  to  the  bond,  nor  beneficiaries  there- 
under, they  have  no  cause  of  action  against 
the  surety  on  said  bond,  and  the  chancellor 
was  correct  In  dismissing  that  part  of  their 
bill. 

The  third  assignment  of  error  is  as  fol- 
lows: 

"The  court  erred  in  adjudging  that  claimants 
were  entitled  to  a  decree  against  these  appel- 
lants H.  K.  Tramell  et  ai.f  school  bnilding 
commissioners,  for  the  amount  of  the  said  ma- 
terials furnished  as  aforesaid,  to  wit,  for  the 
aggregate  sum  of  $3,980.77." 

This  question  was  determined  adversely  to 
cross-complainants  by  this  court  In  Hardlson 
t.  Yeaman,  supra,  and  it  is  not  necessary  to 
discuss  it  further  here. 

[5]  The  fourth  assignment  of  error  la  as 
follows : 

"The  court  erred  In  failing  to  render  a  decree 
in  favor  of  these  appellants  against  Bina  Young 
ft  Son  and  said  surety  company  for  the  sum  of 
$75  and  interest  thereon,  paid  by  appellants  to 
the  Edwards  Manufacturing  Company,  a  credi- 
tor of  Bina  Young  ft  Son,  for  materials  fur- 
nished to  said  contractors  by  said  manufactur- 
ing company  for  the  aforesaid  school  building, 
which  payment  was  made  after  the  settlement 
between  appellants  and  said  Bina  Young  ft  Son 
for  said  building  on  or  about  March  4,  1915, 
and  for  which  said  Bina  Young  ft  Son  and 
said  surety  company,  as  surety  for  them,  were 
liable  to  appellants.  Said  payment  was  and  is 
not  denied  by  said  defendants,  and  was  fully 
proven." 

This  assignment  must  be  overruled.  Cross- 
complainants  were  not  liable  for  said.,  debt, 
and  were  under  no  obligation  to  pay  the  same, 
and  in  doing  so  they  were  mere  volunteers. 
We  find  nothing  In  the  bond  fixing  liability 
upon  the  surety  company  for  such  a  claim. 

[(]  The  assignments  of  error  made  by  the 
contractors  and  the  surety  company  are  as 
follows : 

"(1)  The  court  erred  in  holding  and  decreeing 
that  defendants  were  liable  in  any  amount  to 
the  cross-complainants  for  damages  to  said 
building  for  defective  workmanship  and  mate- 
rial, or  that  defendants  are  liable  to  the  cross- 
complainants  and  were  required  to  replace  or 
repair  any  work  or  materials  which  proved  faul-, 
ty  or  defective  within  a  period  of  one  year  from 
the  completion  and  acceptance  of  the  work. 

"(2)  The  court  erred  in  adjudging  that  cross- 
complainants  were  entitled  to  a  decree  against 
these  appellants  Bina  Young  &  Son  and  the 
United  Casualty  ft  Surety  Company  for  the 
amount  of  the  said  sum  of  $4,171.92,  as  dam- 
ages for  the  breaches  of  contract  and  the  breach 
of  the  bond. 

"(3)  The  court  erred  in  sustaining  the  excep- 


tions of  the  cross-complainants  to  the  report 
of  the  master  and  in  rendering  judgment  against 
these  defendants  for  the  sum  of  $4,171.92,  in- 
stead of  the  sum  of  $605.99,  which  is  the  amount 
shown  to  be  the  correct  amount  of  the  dam- 
age to  the  building  by  the  report  of  the  master 
and  the  preponderance  of  the  evidence." 

We  will  discuss  these  assignments  to- 
gether. The  specifications  contain  the  fol- 
lowing provision: 

"The  contractor  shall  be  required  .under  the 
contract  to  give  bond,  to  keep  all  of  his  work 
in  repair,  and  replace  any  work  or  materials 
which  shall  prove  faulty  or  defective  at  any 
time  within  a  period  of  one  year  from  the  com- 
pletion and  acceptance  of  the  work.  Said  work 
and  materials  to  be  replaced  as  soon  as  notified 
by  the  architect" 

The  bond  contains  the  following  provision: 

"Or  if  they  (Bina  Young  ft  Son)  shall  fail  to 
main  tain  said  structures  if  and  when  completed 
for  a  period  of  one  year,  as  provided  by  the 
terms  of  the  contract  and  specifications,"  etc. 

Article  10  pf  the  contract  Is  as  follows: 

"It  is  further  mutually  agreed  between  the 
parties  hereto  that  no  certificate  given  or  pay- 
ment made  under  this  contract,  except  the  final 
certificate  or  final  payment,  shall  be  conclusive 
evidence  of  the  performance  of  this  contract,  ei- 
ther wholly  or  in  part,  and  that  no  payment 
shall  be  construed  to  be  an  acceptance  of  de- 
fective work  or  improper  materials." 

Without  discussing  this  matter  In  detail, 
we  concur  with  the  chancellor  in  holding  that 
the  contractors,  Bina  Young  ft  Son,  and  their 
surety  are  liable  for  the  upkeep  of  said 
building  for  a  period  of  one  year  from  and 
after  its  completion,  as  well  as  for  any  de- 
fective workmanship  or  material  used  In  its 
construction,  and  we  do  not  find  any  facts  in 
the  record  which  would  estop  the  cross-com- 
plainants from  setting  up  such  a  claim.  So 
that  this  branch  of  the  suit  Is  narrowed 
down  as  to  a  question  of  fact  as  to  the 
amount  of  damages  suffered  by  the  city  of 
Jelllco.  From  the  evidence  of  witnesses  for 
the  defendants  as  well  as  from  the  evidence 
of  the  witnesses  for  the  complainant,  It  is 
manifest  that  the  said  "school  Building  was 
not  constructed  according  to  contract,  and 
that  too  much  sand  was  used  in  making  the 
concrete  and  plastering. 

[7]  When  it  comes  to  determining  the  ex- 
tent of  this  damage  there  Is  quite  a  diver 
gence  of  opinion  between  the  witnesses  for 
the  respective  parties. 

Witnesses  for  the  complainants  say  the 
building  is  worth  in  the  neighborhood  of  $4- 
000  less  than  it  would  be  worth  if  it  had 
been  constructed  according  to  the  contract. 
On  the  other  hand,  witnesses  for  the_  defend- 
ants testify  tbnt  the  difference  in  value,  is 
only  about  $000. 

This  difference  Is  due  largely  to  the  fact 
that  witnesses  for  cross-complainants  •  insist 
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that  the  plastering  and  most  of  the  concrete 
Is  rotten,  and  will  have  to  be  removed  and 
the  work  done  over,  and  that  the  construction 
of  the  partitions,  etc.,  and  of  the  doors  will 
practically  have  to  be  done  over  In  order  to 
make  a  good  Job.  On  the  other  hand,  witness- 
es for  the  defendants  testify  that  the  con- 
crete and  plastering  can  be  patched,  the 
doors  stripped,  eta 

The  chancellor  accepted  the  theory  of  the 
cross-complainants,  and,  after  reading  the 
evidence,  we  are  not  disposed  to  modify  his 
holding. 

Witnesses  for  cross-complainants  were 
much  more  familiar  with  the  work.  They 
made  a  more  thorough  and  detailed  examina- 
tion. 

The  three  witnesses  for  defendants,  con- 
tractors residing  in  Knorvllle,  spent  an  hour 
and  a  half  or  two  hours  examining  this  work, 
while  the  witnesses  for  the  cross-complain- 
ants witnessed  the  preparation  and  applica- 
tion of  the  plastering  by  the  contractors,  and 
spent  most  of  two  days  in  examining  the 
building  with  a  view  of  determining  the  ex- 
tent of  the  damage. 

To  Illustrate,  Mr.  Baker,  a  contractor  of 
long  experience,  examined  this  building  with 
Mr.  Africa,  another  contractor,  and  says  that 
most  of  this  concrete  was  rotten;  that  he 
took  a  hammer  and  knocked  a  hole  in  it  and 
that  it  was  hollow  under  the  surface;  that 
the  bedding  was  no  account.  When  asked 
what  he  meant  by  bedding  he  said: 

"Well,  you  take  and  put  in  the  concrete,  put 
in  the  filler,  up  to  about  an  inch  of  the  top; 
that  should  be  made  of  rock  and  sand,  and  that 
all  cements  and  makes  a  body;  then  the  top 
coat  has  to  go  on  and' make  a  finish  on  it; 
but  this,  as  you  broke  through  the  top  coat, 
it  was  hollow  under  there." 

He  testifies  that  two-thirds  of  this  con- 
crete would  have  to  be  taken  up  and  the  work 
done  over,  and  when  asked  as  to  whether  the 
third  remaining  was  'a  good  cement  floor  he 
said: 

"Well.  I  didn't  think  any  of  it  was  good; 
our  judgment  none  of  it  was  good ;  but  we 
thought  that  some  of  it  would  do.  It  did  not 
have  to  be  used  as  much  as  the  rest." 

He  was  asked  this  question: 

"Could  the  3,889  feet,  which  you  say  is  in 
bad  shape  and  rotten,  be  used  at  all,  or  would 
it  have  to  be  replaced? 

"A.  It  would  have  to  be  replaced  to  get  a  good 
job  out  of  it.  It  is  just  cracked  and  cross- 
cracked  and  broken." 

And  he  testifies  the  same  way  as  to  the 
plastering. 

Mr.  Dunn,  a  prominent  contractor  of  Knox- 
ville,  a  witness  for  the  defendants,  after  tes- 
tifying that  he  found  1,788  feet  of  defective 
concrete  work  that  would  have  to  be  re- 
moved, was  asked  this  question: 
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"Q.  In  what  condition  is  the  remainder  of 
the  concrete  floor,  good  or  bad? 

"A.  All  outward  indications  would  show  that 
the  floors  were  all  right;  the  remainder  of  the 
floors." 

After  testifying  that  2,060  feet  of  the  plas- 
tering would  have  to  be  removed  and  done- 
over,  he  was  asked  this  question: 

"Q.  How  did  you  find  the  plaster  generally 
where  it  had  been  plastered  on  the  brick  wall? 
"A.  From  outward  indications  it  was  good." 

We  cite  this  testimony  to  show  how  guard- 
ed the  witness  was,  and  his  method  of  testi- 
fying indicates  that  the  examination  made 
by  himself  and  the  other  witness  who  was 
with  him  was  of  a  superficial  nature.  Rela- 
tive to  the  framing  complained  of  he  was 
asked  this  question: 

"Q.  Did  you  find  anything  peculiar  about 
the  frame  portions  on  the  second  and  third 
floors?  ' 

"A.  I  found  what  was  not  exactly  according 
to  the  general  rule  of  framing  around  the  well 
holes;  however,  in  the  absence  of  detail  in- 
formation, I  don't  know  whether  I  would  con- 
sider that  defective  or  not." 

And  when  asked  about  the  doors,  the  oth- 
er matter  complained  of,  his  answer  was: 

"The  doors  are  made  according  to  the  plans, 
but  whether  or  not  these  doors  were  put  in  a 
damp  building  and  subjected  to  moisture  or 
were  made  of  green  timber  I  could  not  say,  but 
it  appears  that  the  doors  are  too  short  at  the 
bottom  and  top,  and  it  is  certainly  from  one 
of  these  causes.  Doors  are  made  'from  kiln 
dried  lumber  generally,  and  the  lumber  in  a 
building  is  open  air  dried.  I  have  no  way  of 
knowing  the  cause  of  the  defect  in  the  doors." 

It  will  be  noted  that  the  witness  does  not 
testify  positively  and  knowingly  as  the  wit- 
nesses do  who  were  examined  for  cross-com- 
plainants. 

Mr.  Graf,  the  architect,  who  the  contract 
provided  should  be  the  final  arbitrator  as 
to  labor  and  material  used,  testified  that 
one  year  after  the  completion  of  the  building 
he  examined  it,  and  that  on  account  of  de- 
fective workmanship  and  material  the  dam- 
age was  practically  what  the  chancellor 
found  It  to  be. 

All  of  the  witnesses  testify  that  too  much 
sand  was  used. 

Mr.  Russell,  who  sold  Young  &  Son  the 
cement  for  the  job,  testifies  that  176  sacks 
of  the  cement  were  returned. 

Evidently  the  building  was  not  constructed 
according  to  the  contract. 

If  the  cement  and  plaster  Is  rotten,  then 
patching  will  not  remedy  the  evil,  for,  as 
testified  by  witnesses  for  cross-complainant, 
the  old  plastering  will  continue  to  fall  off. 

We  have  not  undertaken  to  detail  the  evi- 
dence on  these  questions,  but  have  simply 
referred  to  a  few  matters  to  show  what  im- 
pression the  evidence  has  made  upon   us. 


Digitized  by 


Google 


230 


218  SOUTHWESTERN  REPORTER 


(Tenn. 


Had  the  contractors  constructed  this  build- 
ing as  they  agreed  to  do,  these  questions 
would  not  have  arisen. 

We  are  very  well  satisfied  with  the  con- 
clusions reached  by  the  chancellor,  and  his 
decree  will  be  in  all  things  afllrmed. 

The  cross-complainants  will  pay  one  half 
of  the  costs  of  the  appeal,  and  the  defend- 
ants to  the  cross-bill  will  pay  the  other  half. 


STATE  ex  rel.  CALLOWAY,  Sheriff,  t.  TROT- 
TER, County  Judge. 

(Supreme  Court  of  Tennessee.    Jan.  26,  1920.) 

1.  Prisons  <S=>18(2)— Sheriff  to  receive  pat 

ONLY   FOR    MEALS   ACTUALLY   FURNISHED. 

tinder  Pub.  Acts  1875,  c.  43,  as  amended  by 
Pub.  Acts  1917,  c.  61,  I  1,  a  sheriff  is  only  en- 
titled to  receive  pay  for  meals  actually  furnished 
a  prisoner  on  a  basis  of  50  cents  for  three 
meals,  and  where  only  one  meal  is  furnished  on 
one  day,  and  the  prisoner  is  discharged  before 
the  time  for  serving  the  next  meal,  he  is  en- 
titled to  receive  only  pay  for  one-third  of  a 
day. 

2.  Prisons   S=»17— Sheriff's  duties   as  to 

FURNISHING   WATER  TO  PRISONERS  STATED. 

Under  Pub.  Acts  1875,  c.  43,  $  1,  as  amend- 
ed by  Pub.  Acts  1917,  c.  61,  S  1,  and  Shannon's 
Code,  51  7430,  7431,  it  is  the  duty  of  the  sheriff 
to  see  that  prisoners  in  a  county  jail  are  sup- 
plied with  wholesome  drinking  water,  but  he 
need  not  furnish  such  water  at  his.own  expense, 
and  certainly  not  water  used  and  required  by 
the  statutes  in  keeping  cells  clean,  etc.,  and 
he  need  not  pay  water  rents. 

3.  Prisons  <8=>18(1)— Sheriff  not  entitled 
to  recover  from  county  money  paid  for 
bug  killer  purchased. 

A  sheriff  is  not  entitled  to  recover  of  the 
county  for  "bug  killer"  purchased  on  his  own 
initiative,  where  the  county  maintained  a  com- 
mittee known  as  the  "courthouse  and  jail  com- 
mittee," whose  duty  It  was  to  purchase  all  sup- 
plies necessary  for  the  courthouse  and  jail. 

Certiorari  to  Court  of  Civil  Appeals. 

Proceeding  by  the  State  of  Tennessee,  on 
the  relation  of  John  I*  Calloway,  Sheriff,  to 
compel  George  M.  Trotter,  County  Judge,  to 
issue  a  warrant  to  the  relator  for  fees,  ex- 
penses, etc.  Relator  obtained  only  part  of 
the  relief  prayed  for,  and  both  parties  bring 
certiorari.  Decrees  of  the  special  chancel- 
lor and  Court  of  Civil  Appeals  modified. 

W.  J.  Donaldson,  Green  &  Webb,  and  I*  D. 
Smith,  all  of  Knoxville,  for  the  State  of 
Tennessee  ex  rel.  John  L.  Calloway. 

James  G.  Johnson,  of  Knoxville,  for  Geo. 
M.  Trotter,  County  Judge. 

HALL,  J.  In  this  cause  the  relator,  John 
L.  Calloway,  then  sheriff  of  Knox  county, 
filed  his  petition  in  the  name  of  the  state  of 


Tennessee  on  October  19,  1917,  against 
George  M.  Trotter,  judge  of  the  county  court 
of  Knox  county,  asking  for  a  writ  of  man- 
damus to  require  said  county  judge  to  issue 
to  him  a  warrant  for  certain  fees,  expenses, 
etc.,  incident  to  the  keeping  and  feeding  of 
the  prisoners  confined  in  the  jail  of  said  coun- 
ty. The  fees  and  expenses  sought  to  be  col- 
lected aggregate  the  sum  of  $86233,  and  may 
be  divided  into  three  classes  of  items  as  fol- 
lows: 

(1)  The  relator  alleges  that  he  bought,  for 
use  in  the  Jail,  a  preparation  known  as  "bug 
killer,"  which  was  used  in  the  jail  to  kill 
bugs,  lice,  and  other  vermin;  that  this  ar- 
ticle was  a  necessary  article  for  use  in  the 
jail  for  the  protection  of  the  prisoners,  and 
that  it  was  the  legal  duty  of  the  county  to 
purchase  and  furnish  the  same;  that  he  paid 
for  this  preparation  the  sum  of  $408.90,  for 
which  amount  he  had  not  been  reimbursed  by 
the  county. 

(2)  He  alleges  that  the  county  is  indebted 
to  him  for  water  rents,  which  he  paid  to  the 
water  department  of  the  city  of  Knoxville, 
for  water  used  in  the  Jail  beginning  October 
1,  1916,  up  to  and  including  the  month  of 
August,  1917,  the  sum  of  $203.75,  for  which 
amount  he  had  been  refused  payment  by  the 
county. 

(3)  He  also  insists  that  the  county  Is  due 
him  the  aggregate  sum  of  $249.68  on  bis  jail 
account  for  feeding  prisoners  committed  to 
the  jail  up  to  September  1,  1917. 

The  defendant  answered  the  petition,  deny- 
ing that  it  was  the  doty  of  the  county  to 
furnish  the  "bug  killer"  for  cleansing  the 
Jail  of  bugs,  lice,  and  other  vermin,  but  that 
this  duty  rested  upon  .the  sheriff,  and  for  that 
reason  payment  to  the  relator  was  refused  by 
the  defendant. 

The  answer  further  avers  that  even  if  it 
were  the  duty  of  the  county  to  furnish,  for 
use  In  the  jail,  the  article  known  as  "bug 
killer,"  the  relator  had  no  authority  to  pur- 
chase the  same  and  make  it  a  charge  against 
the  county,  because  the  county,  at  all  times, 
had  a  regularly,  duly  appointed  and  con- 
stituted committee  known  as  the  "courthouse 
and  jail  committee,''  through  whom  needed 
supplies  for  the  courthouse  and  jail  were  pur- 
chased. 

The  answer  also  denied  that  the  county 
was  Indebted  to  the  relator  for  water  rent 
paid  the  city  of  Knoxville,  as  set  out  in  para- 
graph 3  of  the  petition,  because,  under  the 
law,  the  sheriff,  as.  jailer,  is  onerated  with 
the  duty  of  furnishing  the  necessary  water 
for  use  by  the  prisoners  and  in  cleansing  the 
jail. 

The  answer  likewise  denied  that  the  coun- 
ty was  indebted  to  the  relator  for  any  sum 
growing  out  of  the  feeding  of  prisoners  con- 
fined in  the  jail;  the  answer  averring  that 
the  relator  had  been  paid  for  all  of  the  meals 
furnished  by  him  to  the  prisoners  confined 
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In  the  Jail  daring  the  term  mentioned  In  his 
petition,  and  the  reason  for  not  paying  the 
other  Items  shown  In  the  account  of  the  re- 
lator was  because  the  service  had  not  been 
performed  and  the  meals  were  not  given; 
that  said  Items  were  unjust  and  illegal,  and 
the  county  could  not  be  compelled  to  pay  the 
same. 

It  was  admitted  by  the  defendant  that  the 
relator  had  been  paid  only  for  the  meals 
actually  furnished  prisoners  confined  In  the 
Jail ;  It  being  Insisted  by  the  defendant  that 
the  relator  Is  not  entitled  to  the  60  cents  per 
day  provided  by  the  statute  for  feeding  pris- 
oners unless  he  gives  the  prisoners  three 
meals,  and  If  he  furnishes  a  less  number  he 
is  entitled  to  pay  only  for  the  meals  actually 
served  on  the  basis  of  SO  cents  for  three 
meals,  and  In  settling  the  relator's  account 
for  jail  fees  he  paid  him  for  fractions  of 
days  only  where  three  meals  were  not  fur- 
nished, and  not  for  a  full  day,  which  the  re- 
lator claimed  he  was  entitled  to. 

Upon  the  hearing  the  special  chancellor 
sustained  the  contention  of  the  defendant 
that  the  sheriff  had  no  right  to  collect  from 
the  county  for  the  "bug  killer"  purchased  by 
him  upon  his  own  initiative  and  without  au- 
thority from  the  county  or  the  "courthouse 
and  jail  committee,"  and  this  claim  was  dis- 
allowed. 

As  to  the  claim  for  water  rents  paid  by 
the  relator,  he  construed  the  statute  to  obli- 
gate the  sheriff  to  supply  drinking  water  only 
to  the  prisoners  confined  in  the  jail,  the  coun- 
ty being  obligated  to  furnish  water  for  all 
other  purposes;  and  because  the  amount  of 
drinking  water,  In  proportion  to  the  whole 
amount  of  water  required  in  the  jail,  was  so 
infinitely  small,  he  granted  the  relator  a  full 
recovery  for  water  rents,  and  also  awarded 
the  relator  a  recovery  for  the  balance  claimed 
to  be  due  on  his  jail  account  for  feeding  pris- 
oners, being  of  the  opinion  that  the  sheriff 
was  entitled  to  recover  for  a  full  day's  board 
where  he  furnished  the  prisoner  as  much  as 
one  meal,  the  prisoner  being  discharged  be- 
fore the  time  for  serving  another  meal  had 
arrived. 

From  this  decree  the  defendant  appealed 
to  the  Court  of  Civil  Appeals,  and  assigned 
errors.  The  relator  filed  the  record  In  that 
court  for  writ  of  error,  and  assigned  errors 
upon  that  portion  of  the  decree  denying  re- 
lator a  recovery  for  the  "bug  killer"  furnished 
by  him  for  use  in  the  JaiL 

The  Court  of  Civil  Appeals  affirmed  that 
part  of  the  decree  of  the  special  chancellor 
denying  the  relator  a  recovery  for  the  "bug 
killer"  purchased,  but  reversed  said  decree 
in  so  far  as  It  allowed  him  a  recovery  foe  the 
water  rent  sued  for.  That  court  affirmed 
that  portion  of  the  decree  allowing  the  rela- 
tor a  recovery  for  the  balance  alleged  to  be 
due  for  feeding  prisoners  confined  in  the  jail. 
Both  the  relator  and  the  defendant  have 
filed  petitions  for  writs  of  certiorari,  and  the 


cause  is  now  before  this  court  for  review. 
The  relator  seeks  to  have  reversed  that  por- 
tion of  the  decree  of  the  special  chancellor 
and  the  Court  of  Civil  Appeals  which  denied 
him  a  recovery  for  the  "bug  killer"  purchas- 
ed. Also  that  portion  of  the  decree  of  the 
Court  of  Civil  Appeals  which  denied  him  a 
recovery  for  water  rent. 

The  defendant  seeks  to  have  reversed  so 
much  of  the  decrees  of  the  chancellor  and  the 
Court  of  Civil  Appeals  as  give  the  relator  a 
recovery-  for  the  balance  alleged  to  be  due 
him  on  account  of  feeding  prisoners  while 
confined  In  the  Jail. 

We  are  of  the  opinion  that  the  question  of 
whether  the  county  is  liable  to  the  relator  for 
the  balance  alleged  to  be  due  him  for  feeding 
prisoners  confined  In  the  Jail,  and  for  water 
rent  paid  the  city  of  Knoxville  for  water  used 
in  the  Jail,  both  for  drinking  and  cleansing 
purposes,  depends  upon  a  proper  construction 
of  chapter  43  of  the  Public  Acts  of  the  Legis- 
lature of  1875,  as  amended  by  chapter  61  of 
the  Public  Acts  of  1917.  By  chapter  43  of 
the  Acts  of  1875,  it  is  provided  as  follows: 

"Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  the  state  of  Tennessee,  that  hereafter 
all  jailers  in  this  state  who  shall  furnish  good 
wholesome  water,  diet  and  bedding,  shall  be 
entitled  to  receive  forty  cents  per  day  for  keep- 
ing and  feeding  each  prisoner  in  his  jail;  that 
the  jailer  shall  be  entitled  to  have  and  receive 
for  each  prisoner  forty  cents  per  day,  and  one 
dollar  for  each  turnkey,  and  there  be  but  two 
turnkeys  for  each  prisoner,  instead  of  sixty 
cents,  as  now  provided  by  law;  provided,  that 
no  allowance  shall  be  made  to  jailers  under  the 
provisions  of  this  act  by  county  courts,  unless  a 
committee  of  three  justices  to  be  appointed  by 
the  county  court,  shall  have  reported  to  said 
court  that  the  jailer  has  complied  with  the  pro- 
visions of  this  act  in  reference  to  food,  water 
and  bedding." 

It  will"  be  observed  that  the  above-quoted 
act  provides  for  the  payment  of  40  cents  per 
day  for  the  keeping  of  prisoners,  and  pro- 
vides for  two  turnkeys  at  $1  each.  This  act, 
as  amended  by  chapter  61  of  the  Acts  of  1917, 
reads  as  follows: 

"Section  1.  Be  it  enacted  by  the  General  As- 
sembly 4of  the  state  of  Tennessee,  that  hereafter 
all  jailers  in  this  state  who  shall  furnish  good 
wholesome  water,  diet  and  bedding,  shall  be 
entitled  to  receive  fifty  cents  per  day  for  keeping 
and  feeding  each  prisoner  in  his  jail;  provided 
that  three  meals  a  day  be  furnished  said  prison- 
ers and  that  no  sheriff  shall  be  allowed  compen- 
sation for  feeding  prisoners  unless  after  commit- 
ment he  actually  feeds  said  prisoners ;  that  the 
jailer  shall  be  entitled  to  haul  [have]  and  re- 
ceive for  each  prisoner  fifty  cents  per  day,  and 
one  dollar  for  each  turnkey,  and  there  be  but 
two  turnkeys  for  each  prisoner;  provided,  that 
no  allowance  shall  be  made  to  jailers  under  the 
provision  of  this  act  by  county  courts,  unless  a 
committee  of  three  justices  to  be  appointed  by 
the  county  court,  shall  have  reported  to  said 
court  that  the  jailer  has  complied  with  the  pro- 
visions of  this  act  in  reference  to  food,  water, 
and  bedding.     Provided  that  the  sum  of  fifty 
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cents  shall  only  be  allowed  after  the  county 
court  committee  shall  report  that  that  sum 
should  be  so  paid,  it  being  in  the  discretion  of 
the  county  court  as  to  whether  the  sum  of  50 
cents  Bhall  be  allowed." 

It  will  be  observed  that  the  amended  act 
fixes  the  compensation  of  the  Jailer  for  keep- 
ing and  feeding  each  prisoner  at  60  cents  per 
day  instead  of  40  cents,  and  the  act  further 
expressly  provides,  in  substance,  that  this 
amount  shall  be  paid  only  in  the  event  that 
three  meals  a  day  be  furnished  the  prisoner; 
that  it  is  further  expressly  provided  "that  no 
sheriff  shall  be  allowed  compensation  for 
feeding  prisoners  unless  after  commitment  he 
actually  feeds  said  prisoners." 

[1]  We  are  of  the  opinion  that  it  Is  con- 
templated by  the  act  that  the  prisoner  must 
be  fed  three  meals  by  the  sheriff  or  Jailer 
before  he  is  entitled  to  receive  the  full  sum 
of  50  cents.  If  he  furnishes  less  than  three 
meals,  he  is  only  entitled  to  receive  pay  for 
the  meals  actually  furnished  the  prisoner  on 
the  basis  of  50  cents  for  three  meals.  In 
other  words,  if  he  furnishes  only  one  meal, 
and  the  prisoner  is  discharged  before  time 
for  serving  the  next  meal  arrives,  he  is  not 
entitled  to  receive  pay  for  three  meals,  or  for 
a  full  day's  board,  but  Is  only  entitled  to  re- 
ceive pay  for  one-third  of  a  day,  or  16% 
cents.  We  think  this  is  the  true  interpreta- 
tion of  the  statute,  and  is  in  accordance  with 
its  express  provisions.  In  other  words,  we 
think  the  peculiar  language  of  the  amenda- 
tory act  changed  the  general  common-law 
rule,  which  recognizes  only  full  days  and  not 
fractions  of  days.  We  think  this  is  true  be- 
cause the  act  provides,  in  substance,  that 
jailers  "who  shall  furnish  good  wholesome 
water,  diet  and  bedding  shall  be  entitled  to 
receive  fifty  cents  per  day  for  keeping  and 
feeding  each  prisoner  in  his  Jail;  provided 
that  three  meals  a  day  be  furnished  said 
prisoners.'' 

We  think,  therefore,  that  the  special  chan- 
cellor and  the  Court  of  Civil  Appeals  erred 
in  allowing  the  relator  a  recovery  for  the 
balance  alleged  to  be  due  him  for  keeping 
and  feeding  prisoners. 

We  will  now  pass  to  a  consideration  of  the 
question  of  whether  the  relator  is  entitled  to 
recover  for  the  item  of  water  rent. 

The  record  discloses  that  the  Jail  of  Knox 
county  is  a  modern  Jail.  It  Is  equipped  with 
shower  baths  on  each  floor,  toilets  in  each 
cell,  and  sewerage;  that  it  is  necessary  to 
scour  the  cells  with  soap  and  water  once  each 
week  to  keep  them  in  a  sanitary  condition; 
that  it  requires  the  use  of  a  large  quantity 
of  water  to  keep  said  Jail  in  a  sanitary  con- 
dition, and  for  bathing  the  prisoners  and 
flushing  the  toilets.  Water  for  these  pur- 
poses is  furnished  by  the  water  department 
of  the  city  of  Knoxville,  which  is  delivered 
into  the  Jail  by  means  of  pipes  constructed 
at  the  expense  of  the  county.  It  may  be 
said  that  the  bathing  facilities,  toilets,  and 


sewerage  with  which  the  Jail  Is  equipped 
were  likewise  provided  by  the  county  at  its 
own  expense. 

[2]  The  insistence  of  the  defendant  that 
the  sheriff  Is  legally  bound  to  furnish  the 
water  necessary  for  these  purposes  is  ground- 
ed upon  the  language  contained  in  the  act 
of  1917,  hereinbefore  quoted,  and  in  sections 
7430  and  7431  of  Shannon's  Annotated  Code. 
Section  7430  reads  as  follows: 

"It  is  the  duty  of  the  jailer  to  furnish  prison- 
ers with  clean  beds,  and  sufficient  blankets  and 
other  bed  clothing  to  keep  them  comfortable, 
and  to  provide  them  with  two  meals  a  day  of 
good,  sound  bread  and  meat,  well  cooked,  with 
vegetables  in  addition  at  one  of  the  meals,  and 
plenty  of  good,  clean  water  twice  a  day  from 
the  first  of  May  to  the  first  of  November,  and 
once  each  day  from  the  first  of  November  to  the 
first  of  May." 

Section  7431  reads: 

"The  jailer  shall  also  have  two  pieces  of  cloth- 
ing for"  each  prisoner  washed  every  week,  and 
furnish  the  necessary  apparatus  for  shaving 
once  a  week,  and  shall  keep  the  jails  clean, 
and  remove  all  filth  from  each  cell  once  every 
twenty-four  hours," 

The  provisions  contained  in  the  foregoing 
sections  of  the  Code  are  substantially  the 
provisions  of  section  1,  c.  45,  of  the  Acts  of 
1826.  The  provisions  of  which  act,  in  so  far 
as  it  relates  to  the  number  of  meals  which 
shall  be  furnished  to  prisoners,  has  been  re- 
pealed by  the  later  acts  hereinbefore  quoted. 

We  are  of  the  opinion  that,  while  it  is  the 
duty  of  the  sheriff  or  jailer  under  these  acts 
to  provide  the  prisoners  with  wholesome  wa- 
ter fqr  drinking  purposes,  and  it  is  made  his 
duty  to  keep  the  Jail  clean,  he  is  under  no 
legal  obligation  to  purchase  and  supply  at 
his  own  expense  the  water  necessary  for 
these  purposes.  Chapter  45  of  the  Acts  of 
1826,  and  chapter  43  of  the  Acts  of  1875, 
which  provide  that  the  jailer  shall  furnish 
to  the  prisoners  clean,  wholesome  water, 
were  passed  at  a  time  when  practically  all 
the  towns  and  cities  of  this  state  were  with- 
out the  modern  facilities  for  supplying  wa- 
ter to  their  inhabitants  and  institutions.  It 
is  a  matter  of  common  knowledge  that  at 
the  time  of  the  passage  of  said  acts  water, 
in  most  instances,  was  supplied  from  springs 
and  wells  which  might  be  located  on  the 
premises  or  near  by.  In  those  days  water  was 
not  considered  an  item  of  expense.  It  Is  a 
matter  of  common  knowledge  that  at  the 
present  day,  in  all  of  our  cities  and  principal 
towns,  water  is  supplied  to  the  inhabitants 
and  Institutions  thereof  either  by  the  munic- 
ipality Itself  or  by  a  licensed  water  company 
for  a  reward  or  compensation.  In  other 
words,  it  is  necessary  for  the  citizen  to  pur- 
chase the  water  necessary  for  his  use.  We 
!  do  not  think  that  it  was  contemplated  by  the 
statutes  hereinbefore  referred  to  and  quoted 
that  the  jailer  should,  at  his  own  expense, 
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purchase  and  supply  even  drinking  water  for 
the  use  of  prisoners  confined  In  his  Jail.  We 
think  the  true  interpretation  to  be  given  said 
statutes  Is  that  the  Jailer  shall  deliver  water 
to  the  prisoner  for  drinking  purposes  from 
the  spring,  well,  or  other  facility  located  on 
the  jail  premises.  In  other  words,  it  is  the 
duty  of  the  Jailer  under  the  statutes  to  see 
that  the  prisoner,  while  he  is  incarcerated, 
la  supplied  with  wholesome  drinking  water, 
but  this  does  not  mean  that  the  sheriff  is 
required  to  furnish  such  water  at  his  own 
expense.  We  think  the  statutes  referred  to 
contemplate  that  such  water  shall  be  sup- 
plied and  delivered  on  the  premises  by  the 
county,  and  the  record  shows,  In  the- cause 
under  consideration,  that  this  is  the  inter- 
pretation given  these  statutes  by  the  officials 
of  every  other  county  in  the-  state,  and  was 
the  construction  placed  upon  said  statutes 
by  the  officials  of  Knox  county  prior  to  the 
election  and  Induction  into  office  of  the  re- 
lator. 

The  undisputed  evidence  shows  that  Knox 
county,  at  a  considerable  expense,  equipped 
Its  jail  with  the  necessary  facilities  for  pip- 
ing and  delivering  water  to  it  for  the  use  of 
the  prisoners  confined  therein  from  the  city's 
water  department,  and  up  until  the  election 
and  induction  into  office  of  the  relator  had 
always  paid  for  the  water  used  in  its  jail. 
There  can  be  no  sort  of  ground  for  the  in- 
sistence that  the  sheriff  or  jailer  Is  liable 
for  the  cost  of  the  water  consumed  In  clean- 
ing the  jail,  flushing  the  toilets,  and  for  the 
bathing  of  the  prisoners.  It  is  true  that  the 
statutes  provide  that  the  jailer  shall  keep 
the  jail  clean,  but  this  does  not  imply  that 
be  must  furnish  the  water  and  appliances 
necessary  for  cleansing  the  jail.  We  think 
this  duty  is  upon  the  county,  and  it  is  the 
duty  of  the  sheriff,  by  the  use  of  the  water 
and  other  appliances  furnished,  to  keep  the 
jail  clean. 

[3]  As  to  the  insistence  of  the  relator  that 
he  is  entitled  to  recover  of  the  county  for 
the  "bug  killer"  purchased  on  his  own  ini- 
tiative, we  are  of  the  opinion  that  he  is  not 
entitled  to  recover  for  this  Item.  The  un- 
disputed evidence  is  that  the  county  main- 
tained a  committee  known  as  the  "court- 
house and  Jail  committee,"  whose  duty  it 
was  to  purchase  all  supplies  necessary  for 
the  courthouse  and  jail.  There  Is  evidence 
in  the  record  to  the  effect  that  the  county, 
at  the  time  this  "bug  killer"  was  purchased 
by  relator,  had  on  hand  and  stored  in  the 
basement  of  the  courthouse  a  large  quantity 
of  disinfectant  of  the  same  kind  and  charac- 
ter as  the  "bug  killer"  purchased  by  the  re- 
lator. This  is  controverted,  however,  by  the 
relator.  We  think  the  question  of  whether 
the  county  had  such  disinfectant  on  hand  is 
immaterial.  The  relator's  action  in  purchas- 
ing the  "bug  killer"  was  without  authority. 
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The  record  discloses  that  the  authority  to 
purchase  supplies  for  the  courthouse  and 
jail  was  vested  in  the  "courthouse  and  jail 
committee,"  of  which  the  county  judge  was 
a  member. 

It  results  that  the  decree  of  the  special 
chancellor  and  the  Court  of  Civil  Appeals 
will  be  modified  in  the  following  particulars : 
The  relator  will  be  given  a  recovery  for  the 
item  of  water  rent,  amounting  to  $203.75, 
with  interest  from  September  1,  1917.  He 
will  be  denied  a  recovery  for  the  balance  al- 
leged to  be  due  on  his  Jail  account  for  keep- 
ing and  feeding  prisoners,  amounting  to 
$249.68.  He  will  also  be  denied  a  recovery 
for  the  "bug  killer"  Item. 
.  The  costs  accruing  in  the  Court  of  Civil 
Appeals  and  in  this  court  will  be  taxed  one- 
half  against  the  defendant,  and  the  remain- 
ing half  against  the  relator.  The  costs  of 
the  chancery  court  will  stand  as  adjudged 
by  the  special  chancellor. 


McKEE  v.  STATE. 
(Supreme  Court  of  Tennessee.    Jan.  24,  1920.) 

1.  Criminal  law  <g=322— Presumption  in- 
dulged THAT  WORKHOUSE  OFFICIALS  WILL 
NOT  REQUIRE  DEFENDANT  TO  WORK  OUT  IM- 
PROPER ITEMS   OF  BILLS   OF  COSTS. 

In  the  absence  of  anything  to  the  contrary, 
it  must  be  presumed  that  workhouse  officials 
will  not  endeavor  to  force  a  defendant,  sen- 
tenced to  the  workhouse,  to  work  out  any  items 
in  the  bills  of  costs  which  the  law  does  not  pro- 
vide shall  be  worked  out 

2.  Costs  «=>314— Motion  to  strike  litiga- 
tion TAXES  FROM  BILL  OF  COSTS  PROPERLY 
OVERRULED. 

Under  Acts  1919,  c.  134,  requiring  litiga- 
tion taxes  to  be  included  in  the  bill  of  costs 
and  in  no  case  to  be  remitted,  in  a  misdemeanor 
case  in  which  defendant  cannot  be  required  to 
work  out  such  taxes,  a  motion  to  strike  them 
from  the  bill  of  costs  was  properly  overruled, 
though  judgment  required  that  costs  be  worked 
out  "as  required  by  law";  the  remedy  being  by 
habeas  corpus  if  any  effort  to  require  him  to 
work  out  such  items  is  made. 

8.  Costs   <S=>314— Attorney  General's   fee 

SHOULD    NOT    BE    STRICKEN     FROM    BILL    OF 
COSTS. 

Under  Shannon's  Code,  §§  6376,  6377,  re- 
quiring an  Attorney  General's  fee  to  be  taxed 
in  misdemeanor  cases  successfully  prosecuted,  a 
motion  to  strike  such  fee  from  the  bill  of  costs 
was  properly  overruled,  though  Judgment  re- 
quired that  costs  be  worked  out  "as  required 
by  law,"  and  such  taxes  need  not  be  worked  out. 

4.  Constitutional  law  ®=>272  —  Eminent 
domain  <g=s>2(l)— Statute  imposing  ex- 
pense FEES  AS  PART  Off  COSTS  ON  CONVICTION 
IS  NOT  INVALID. 

Acts  1919,  c.  57,  providing  that  every  per- 
son convicted   of  a   misdemeanor  shall  be  re- 
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quired  to  pay,  secure,  or  work  out  in  addition 
to  other  costs,  county  and  state  expense  fees 
of  |S  each,  is  not  invalid  as  taking  defendant's 
property  without  compensation  or  without  due 
process  of  law,  in  violation  of  Const,  art.  1,  if 
8,  21;  there  being  overhead  expenses  which 
cannot  be  accurately  prorated,  and  the  prescrib- 
ed fees  being  reasonable. 

Appeal  from  Criminal  Court,  Hamilton 
County;  S.  D.  McReynolds,  Judge. 

Criminal  prosecutions  by  the  State  against 
Ed  McKee,  alias  Ebb  McKee.  From  a  Judg- 
ment overruling  motions  to  retax  the  costs, 
defendant  appeals.    Affirmed. 

W.  W.  Draper,  of  Chattanooga,  for  McKee. 
Wm.  H.  Swlggart,  Jr.,  of  Union  City,  Asst 
Atty.  Gen.,  for  the  State. 

HALL,  J.  This  appeal  is  prosecuted  by  the 
plaintiff  In  error,  Ed  McKee,  alias  Ebb  Mc- 
Kee, from  the  judgment  of  the  criminal 
court  of  Hamilton  county,  rendered  at  its 
September  term,  1919,  overruling  a  motion 
of  the  plaintiff  In  error  to  retax  the  costs  in 
three  misdemeanor  cases,  In  which  the  plain- 
tiff in  error  had  been  convicted  at  a  former 
term  of  the  court,  so  as  to  strike  from  the 
bill  of  costs  in  each  case  the  state  and  coun- 
ty litigation  tax,  the  Attorney  General's  fee, 
and  the  item  of  "state  and  county  expense." 

The  ground  of  the  motion  was  stated  to  be 
"on  account  of  the  fact  that  the  defendant 
was  sentenced  to  the  workhouse  on  each  of 
the  above  charges." 

In  two  of  the  cases  the  plaintiff  in  error 
was  charged  with  a  felonious  assault,  and 
was  convicted  of  assault  and  battery,  and 
the  motion  asked  also  that  the  plaintiff  in 
error  be  relieved  of  all  the  costs  which  had 
accrued  on  account  of  the  unsuccessful  effort 
of  the  state  to  convict  the  plaintiff  in  error 
of  a  felony.  This  much  of  the  motion  was 
sustained  by  the  criminal  judge,  and  Is  not 
now  Involved.  The  remaining  portion  of  said 
motion,  to  wit,  the  motion  to  strike  from 
said  bill  of  costs  the  state  and  county  liti- 
gation tax,  the  Attorney  General's  fee,  and 
the  item  of  state  and  county  expense  in  each 
of  the  three  cases  was  by  the  court  overrul- 
ed and  disallowed,  and  it  is  of  this  action  of 
the  court  below  that  complaint  is  made  by 
the  plaintiff  in  error. 

It  is  first  Insisted  that  the  court  below  erred 
in  overruling  and  disallowing  the  defendant's 
motion  to  strike  the  item  of  state  and  coun- 
ty tax  In  each  case,  aggregating  the  sum 
of  $45,  from  said  bills  of  costs. 

It  Is  not  stated  in  the  brief/  of  counsel  for 
the  plaintiff  in  error,  in  express  terms,  how 
or  wherein  the  court  erred  in  this  action. 
It  may  be  inferred,  however,  from  the  brief 
of  counsel  that  his  contention  is  that  the 
state  and  county  litigation  taxes  should  be 
stricken  from  the  bills  of  costs,  because  they 
are  ngk  items  of  costs  which  the  plaintiff  In 


error  could  be  compelled  to  work  out  In  the 
county  workhouse.  In  each  of  the  three 
cases  a  fine  was  imposed  upon  the  plaintiff 
in  error,  and  he  was  sentenced  to  confine- 
ment for  a  stated  period  of  time  in  the  coun- 
ty workhouse,  as  punishment,  and  the  Judg- 
ment in  each  case  also  directed  that  the 
plaintiff  in  error  be  further  held  in  confine- 
ment until  the  fine  and  costs  adjudged 
against  him  should  be  paid,  secured,  or  work- 
ed out  "as  prescribed  by  law." 

The  record  does  not  show  whether  the 
costs  were  paid  or*iot.  Nor  does  It  appear 
whether  the  plaintiff  in  error  has  served  the 
aggregate  term  of  imprisonment  in  the  coun- 
ty workhouse,  to  which  he  was  sentenced  in 
the  three  cases,  nor  is  it  shown  whether  he 
has  worked  dut  those  items  of  costs  adjudg- 
ed against  him  which  he  does  not  controvert  . 
Nor  is  there  anything  in  the  record  to  show 
that  any  effort  has  been  made  to  hold  the 
plaintiff  in  error  in  confinement  on  account 
of  any  default  in  the  payment  of  the  litiga- 
tion taxes,  or  that  any  effort  Is  being  made 
to  compel  the  plaintiff  in  error  to  work  out 
such  taxes. 

[1,  2]  The  Judgments  In  the  three  cases  di- 
rected that  the  plaintiff  in  error  be  requir- 
ed to  work  out  the  costs,  in  default  of  pay- 
ment, "as  prescribed  by  law."  This  is  the 
usual  form  of  the  judgment  rendered  in  mis- 
demeanor cases,  regardless  of  whether  the 
costs  are  paid  or  worked  out  If  the  costs 
are  paid,  the  convicted  defendant  is  simply 
dismissed  from  custody  at  the  termination 
of  the  stated  period  or  term  of  confinement 
to  which  he  was  sentenced.  In  the  absence 
of  anything  to  the  contrary,  it  must  be  pre- 
sumed that  the  workhouse  officials  will  not 
endeavor  to  force  the  plaintiff  in  error  to 
work  out  any  items  in  the  bills  of  costs 
which,  the  law  does  not  provide  shall  be 
worked  out  If  any  such  an  effort  should  be 
made,  the  remedy  of  the  plaintiff  in  error 
would  be  by  a  writ  of  habeas  corpus,  sup- 
ported by  proof  that  he  has  served  his  terms 
of  imprisonment  and  has  worked  out  all  the 
items  of  costs  which  he  can  be  lawfully  re- 
quired to  work  out  He  could  not  be  requir- 
ed to  work  out  the  state  and  county  litiga- 
tion taxes.  The  motion  In  the  present  case 
was  simply  to  strike  out  the  litigation  tax 
from  the  bills  of  costs.  The  trial  court  was 
manifestly  correct  in  overruling  this  motion, 
since  the  statute  requires  that  the  litigation 
tax  be  included  in  the  bill  of  costs,  and  in 
no  case  shall  be  remitted.  Chapter  134  of 
the  Acts  of  1919,  p.  468. 

[3]  It  is  next  insisted  that  the  court  be- 
low erred  In  overruling  and  disallowing  de- 
fendant's motion  to  strike  from  the  bill  of 
costs  in  each  case  the  Item  of  Attorney 
General's  fee  of  $5,  aggregating  the  sum  of 
$15  in  the  three  cases. 

These  items  were  taxed  in  accordance  with 
the  direction  of  the  statute,  and  were  the 
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fees  provided  for  by  tbe  statute  In  misde- 
meanor cases  -which  have  been  successfully 
prosecuted  by  the  state.  Code  (Shannon's 
Annotated)  |f  6376,  6377. 

The  motion  made  by  the  plaintiff  in  error 
In  the  court  below  was  not  to  restrain  any 
effort  on  the  part  of  the  workhouse  officials 
to  require  him  to  work  out  the  Attorney 
General's  fees,  bnt  merely  attacked  the  au- 
thority of  the  trial  court  to  tax  these  fees 
against  him  in  the  bills  of  costs. 

Tbe  action  of  the  trial  court,  at  which 
the  motion  was  directed,  was  such  as  is  ex- 
pressly required  by  statute,  and  the  motion 
to  strike  was  therefore  properly  overruled. 

By  the  third  and  last  assignment  of  error 
it  is  insisted  that  the  trial  court  erred  in 
overruling  and  disallowing  defendant's  mo- 
tion to  strike  the  items  of  "state  and  county 
expense,"  aggregating  the  sum  of  |30,  from 
said  bills  of  costs. 

[4]  These  Items  were  taxed  and  included 
in  the  bill  of  costs  in  each  of  the  three  cases 
under  the  authority  of  chapter  57  of  the  Pub- 
lic Acts  of  1919,  the  title  of  which  is: 

"An  act  to  provide  that  every  person  indicted 
or  presented  in  any  court  of  the  state  for  any 
offense  against  the  criminal  laws,  except  when 
he  is  acquitted,  shall  pay,  secure  or  work  out 
in  the  workhouse  a  county  expense  fee,  and  a 
state  expense  fee,  and  making  provisions  for 
enforcement  thereof." 

The  body  of  the  act  is  as  follows: 

"Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  the  state  of  Tennessee,  that  every 
person  that  is  indicted  or  presented  in  any  court 
of  this  state,  for  any  offense  against  the  crim- 
inal laws  of  the  state,  which  is  by  law  made  a 
misdemeanor,  except  when  he  is  acquitted,  be- 
fore he  shall  be  discharged,  shall  be  required 
by  the  judgment  of  the  court  making  disposition 
of  the  case,  to  pay  or  secure,  or  work  out  in 
the  workhouse,  in  addition  to  the  other  coats  of 
the  case,  a  county  expense  fee  of  five  ($5.00) 
dollars,  and  a  state  expense  fee  of  five  ($5.00) 
dollars  for  each  defendant  said  county  expense 
fee  and  state  expense  fee  are  hereby  declared 
to  be  a  part  of  the  expenses  of  the  case  not  cov- 
ered by  any  other  fees  provided  by  law,  but 
necessarily  accruing  therein  and  the  same  shall 
be  included  and  recovered  as  part  of  the  costs 
of  the  case,  and  collected  and  paid  over  as  other 
costs;  the  county  expense  fee  to  be  paid  to  the 
county,  and  the  state  expense  fee  to  be  paid 
to  the  state. 

"Sec.  2.  Be  it  further  enacted,  that  all  laws 
and  parts  of  laws  in  conflict  with  this  act,  be 
and  are  hereby  repealed,  and  that  this  act  take 
effect  from  and  after  its  passage,  the  public  wel- 
fare requiring  it." 

It  will  be  observed  that  the  act  above 
quoted  expressly  declares  that  the  state  and 
county  expense  fees  be  a  part  of  the  ex- 
penses of  the  case  not  covered  by  any  other 
fees  provided  by  law,  but  necessarily  accru- 
ing therein,  and  that  the  same  shall  be  In- 
cluded and  recovered  as  a  part  of  the  costs 


of  the  case  and  collected  and  paid  over  as 
other  costs. 

The  plaintiff  In  error  contends  that  the 
state  and  county  expense  fees  authorized  by 
the  act  of  1919  are  not  costs ;  that  the  Leg- 
islature was  without  power  to  create  them, 
declare,  and  tax  them  as  costs ;  and  it  is  in- 
sisted, therefore,  that  such  fees  are  an  ar- 
bitrary charge  against  tbe  plaintiff  in  er- 
ror, with  no  basis  in  fact,  and  that  to  collect 
them  from  him  would  be  taking  his  proper- 
ty without  compensation,  in  violation  of  sec- 
tion 21,  article  1,  of  the  Constitution  of  the 
state,  and  without  due  process  of  law,  in 
violation  of  article  1,  section  8,  of  the  same 
Constitution.  In  support  of  this  contention 
plaintiff  In  error  cites  the  cases  of  Knox 
v.  State,  9  Baxt  202,  and  Strong  v.  State, 
129  Tenn.  472,  166  S.  W.  967. 

We  are  of  the  opinion  that  these  cases  do 
not  support  the  contention  of  plaintiff  in  er- 
ror. In  Knox  v.  State,  supra,  the  effort  was 
to  enforce  a  statutory  provision  that  every 
person  confined  in  a  county  workhouse  for 
the  purpose  of  working  out  a  fine  and  costs, 
or  costs  only,  should  also  be  required  to  work 
out,  at  the  rate  of  25  cents  per  day,  the 
costs  of  all  necessary  clothing  provided  for 
him.  Thus  tbe  statute  recognized  a  particu- 
lar and  specified  item  of  expense  which 
might  accrue  after  conviction,  and  after  the 
bill  of  costs  had  been  made  out,  which  the  ac- 
cused should  be  required  to  pay.  The  court 
held  that  the  statute  was  void  and  unen- 
forceable, because  the  convicted  defendant, 
against  whom  such  at  charge  might  be  as- 
sessed by  the  Jailer  or  superintendent  of  the 
workhouse,  was  given  no  opportunity  to  be 
heard  upon  the  cost  of  clothing  furnished 
him,  or  upon  other  questions  which  might 
affect  his  liability  for  such  a  charge.  The 
court  held  that  It  would  be  to  deprive  the 
prisoner  of  his  liberty  other  than  by  "the 
judgment  of  his  peers  or  the  law  of  the  land" 
to  permit  the  keeper  of  the  workhouse  to 
determine  the  cost  of  the  clothing  furnished, 
and  the  period  of  time  the  prisoner  should 
be  held  to  work  out  Its  value. 

In  State  v.  Strong,  supra,  an  effort  was 
made  to  enforce  a  statute  which  provided 
that  if  any  workhouse  prisoner  should  make 
his  escape  from  the  workhouse  and  should  be 
apprehended,  he  should  be  required  to  work 
out  the  expense  of  his  recapture,  in  addition 
to  the  other  costs  in  the  case. 

In  passing  upon  the  validity  of  the  statute, 
this  court  said  that  it  made  no  provision  for 
a  hearing  on  behalf  of  the  prisoner,  for  his 
representation  by  counsel,  or  for  the  produc- 
tion of  evidence  as  to  the  fact  or  Intent  of 
the  escape.  Nor  was  the  amount  to  be  ex- 
pended for  recapture  fixed  by  the  statute, 
nor  was  any  inquiry  provided  to  demand  the 
reasonableness  of  the  amount  actually  ex- 
pended. Because  of  these  omissions  In  the 
statute,  the  court  held   that  to   enforce  it 
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would  be  to  Inflict  punishment  on  the  prison- 
er for  his  escape,  which  Is  an  offense  at  conv 
mon  law,  without  trial  and  without  any  pro- 
cedure satisfying  the  constitutional  provi- 
sion that  no  person  shall  be  deprived  of  his 
liberty  or  property  without  any  procedure 
satisfying  the  due  process  of  the  Constitu- 
tion. 

It  must  be  recognized,  and  cannot  be  dis- 
puted, that  the  trial  of  every  misdemeanor 
case  Involves  an  overhead  expense  to  the 
state  and  county  which  cannot  be  accurately 
prorated  among  all  the  cases  tried.  This 
overhead  expense  consists  of  various  items, 
such  as  the  per  diem  of  the  grand  jurors,  the 
per  diem  of  the  sheriff  and  of  the  trial  jurors, 
the  salary  of  the  judge,  and  other  expenses, 
all  of  which  must  be  borne  by  the  state  and 
county,  and  are  incurred  because  of  the  com- 
mission of  crimes  and  misdemeanors. 

We  think  it  is  therefore  manifestly  within 
the  right  of  the  state  government,  through 
its  legislative  representatives,  to  require  that 
those  who  cause  this  expense  should  be  made 
to  bear  it  As  above  stated,  this  overhead 
expense  cannot  be  prorated  with  mathemati- 
cal accuracy,  the  Legislature  can  only  ap- 
proximate, and  It  Is  a  reasonable  approxima- 
tion to  Include  the  two  $5  fees  as  part  of 
the  costs  In  each  successful  prosecution  for 
misdemeanor.  These  sums  are  nominal,  and 
no  one  can  question  their  reasonableness. 
The  statute  Imposing  them  is  similar  to  that 
authorizing  the  taxation  of  an  Attorney  Gen- 
eral's fee  as  a  part  of  the  costs  In  each  suc- 
cessful prosecution,  and  we  think  is  consti- 
tutional and  valid. 

If  the  Legislature  may  require  the  convict- 
ed defendant  to  pay  a  fee  as  a  part  of  the 
costs  of  the  state,  to  reimburse  the  state  for 


the  salary  of  the  prosecuting  attorney,  then 
we  see  no  reason  why  he  may  not  be  reqalred 
by  proper  enactment  to  pay  a  reasonable 
fee  to  reimburse  the  state  and  county  for  the 
many  other  items  of  expense  incident  to  his 
prosecution  and  conviction.  The  salary  of 
the  Attorney  General  is  not  prorated,  but  a 
nominal  fee  Is  taxed  in  each  case,  graduated 
only  with  reference  to  whether  the  case  be  a 
felony  or  misdemeanor. 

The  cases  holding  that  the  state  and  coun- 
ty litigation  tax  is  not  taxable  as  a  part  of 
the  costs,  which  the  convicted  defendant  can 
be  required  to  work  out,  are  not  applicable 
to  the  question  under  discussion.  The  tax 
was  originally  levied,  and  has  always  been 
levied,  as  a  part  of  the  statute,  the  purpose 
of  which  was  expressly  declared  to  be  "the 
raising  of  revenue."  When,  subsequently, 
the  Legislature  declared  that  the  tax  should 
be  considered  as  a  part  of  the  costs  of  the 
case,  the  court  held  that  the  character  of  the 
charge  as  a  tax  was  too  clearly  defined  to 
permit  Its  nature  to  be  changed  from  a  tax 
to  that  of  costs  in  fact,  so  as  .to  justify  im- 
prisonment for  its  payment.  , 

The  charge  imposed  by  the  act  of  1919 
originated  with  that  act,  and  was  there  ex- 
pressly declared  to  be  "a  part  of  the  expenses 
of  the  case  not  covered  by  any  other  fees 
provided  by  law,  but  necessarily  accruing." 
The  nature  and  character  of  the  charge  are 
thus  fixed,  and  nowhere  else  appear.  The 
charge  being  reasonable  as  an  expense  fee, 
we  think  it  wm  within  the  power  of  the 
Legislature  to  make  It  a  part  of  the  costs 
to  be  taxed  against  the  convicted  defendant 

It  results  that  we  find  no  error  in  the  ac- 
tion of  the  trial  court,  and  its  judgment 
Is  affirmed,  with  costs. 
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McCALUSTER'S  ADM'R  t.  STANLEY  et  aL 
(Court  of  Appeals  of  Kentucky.    Feb.  10, 1920.) 

1.  Appeal  and  erbob  <8=»351  (2)— Appeal  is 
timely  though  summons  and  tkanscbipt 
abe  not  filed  within  the  two  years. 

To  comply  with  requirement  that  appeal 
must  be  taken  within  two  yean,  it  is  not  neces- 
sary that  summons  and  transcript  be  filed  with- 
in that  time. 

2.  Executors  and  administrators  €=»89— 
Administrator  liable  for  failure  to  re- 
cover DIAMOND  BROOCH  OF  DECEDENT. 

Trust  company,  administrator  of  deceased 
mother,  held  liable  for  the  value  of  a  diamond 
brooch  claimed  by  a  daughter  to  have  been 
given  her  by  the  mother  a  number  of  years 
before  her  death,  the  company  not  having  made 
due  effort  to  ascertain  the  facts  as  to  the  trans- 
fer of  the  brooch  to  the  daughter,  whether  it 
might  be  recovered,  etc.,  so  that  it  came  within 
the  rule  of  liability  for  failure  to  recover  assets 
in  case  of  fraud,  bad  faith,  or  gross  negligence. 

Appeal  from  Circuit  Court,  Henderson 
County. 

Suit  by  the  Farmers'  Bank  &  Trust  Com- 
pany against  itself  as  administrator  of  Mrs. 
Fannie  S.  McCallister,  and  H.  M.  Stanley  and 
others.  From  a  judgment  against  the  admin- 
istrator, it  appeals.    Affirmed.  ' 

Worsham  &  Hunt  and  .Clay  &  Clay,  all  of 
Henderson,  for  appellant. 

Teaman  &  Teaman,  F.  J.  Pentecost,  and 
H.  M.  Stanley,  all  of  Henderson,  for  appel- 
lees. 

CLAY,  C.  The  Farmers*  Bank  &  Trust 
Company  brought  suit  against  Itself,  as  ad- 
ministrator with  Hie  will  annexed  of  Mrs. 
McCallister,  H.  M.  Stanley,  and  others,  .to  re- 
cover on  certain  notes  alleged  to  have  been 
executed  to  It  by  Mrs.  McCallister  and  Stan- 
ley. Stanley  filed  an  answer,  counterclaim, 
and  set-off,  pleading  that  he  was  principal  in 
one  of  the  notes  and  surety  for  his  mother  on 
the  other  notes.  He  farther  alleged  that 
Mrs.  McCallister  owned,  at  the  time  of  her 
death,  a  diamond  brooch  worth  $4,000,  and 
that  the  administrator  was  chargeable  with 
this  sum  because  it  had  negligently  failed  to 
reduce  the  brooch  to  its  possession,  or  to 
recover  its  value.  The  trust  company  filed 
a  reply,  controverting  the  allegations  of  the 
answer,  counterclaim,  and  set-off,  and  plead- 
ing, in  substance,  that,  before  the  death  of 
Mrs.  McCallister,  her  heirs,  H.  M.  Stanley, 
Mrs.  Matthews  and  McClain  Stanley  took 
possession  of  all  her  property  and  divided  it 
among  themselves ;  that  in  this  division  Mrs. 
Matthew  got  the  diamond  brooch  and  took  it 
with  her  to  her  home  in  the  state  of  Ohio; 
that  when  an  effort  was  made  by  the  adminis- 
trator to  get  possession  of  the  brooch,  Mrs. 
Matthews  claimed  that  it  had  been  given  to 
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her  by  her  mother  In'  1899,  and  since  that 
time  she  had  had  possession  thereof,  claim- 
ing it  as  her  own,  and  she  refused  to  deliver 
it  to  the  administrator  or  account  for  its 
value;  that  Mrs.  Matthews  had  always  been 
a  nonresident  of  the  state  of  Kentucky,  and 
the  brooch  had  not  been  in  the  Jurisdiction  of 
the  state  of  Kentucky  since  the  appointment 
of  the  administrator;  that  it  bad  no  way  of 
disproving  the  claim  of  Mrs.  Matthews  that 
the  brooch  was  hers,  and  under  such  circum- 
stances It  was  not  its  duty,  as  administrator, 
to  expend  $400  or  $500  in  an  attempt  to  re- 
cover the  brooch.  To  this  pleading  H.  M. 
Stanley  filed  a  reply,  controverting  its  allega- 
tions, and  farther  averring  that,  in  November 
1916,  he  had  notified  the  administrator  that 
Mrs.  Matthews  had  the  brooch  in  her  posses- 
sion, and  had  requested  the  administrator  to 
recover  the  possession  of  the  same,  or  its 
value;  that  the  administrator  said  it  knew 
Mrs.  Matthews  had  the  brooch,'  and  that, 
when  Stanley  returned  a  ring  which  he  bad 
belonging  to  the  estate,  the  brooch  would  be 
forthcoming.  It  was  also  averred  that  the 
brooch  was  owned  by,  and  in  the  possession 
of  Mrs.  McCallister  at  the  time  of  her  death, 
and  never  was  in  the  possession  of  Mrs.  Mat- 
thews except  on  a  few  occasions,  which  facts 
were  well  known  to  the  administrator  when 
it  qualified;  that  Mrs.  Matthews  had  an  in- 
terest in  bonds  in  Henderson  county  of  suffi- 
cient value  to  pay  the  value  of  the  brooch, 
but  that  the  administrator,  although  it  knew 
of  this  fact,  refused  to  take  any  steps  to 
secure  out  of  these  bonds  the  value  of  the 
brooch. 

After  hearing  evidence  on  the  question,  the 
commissioner  reported  that  the  trust  com- 
pany was  liable  for  the  value  of  the  brooch, 
which  he  fixed  at  $4,000.  On  exceptions,  the 
court  sustained  the  ruling  of  the  commission- 
er, and  rendered  judgment  against  the  ad- 
ministrator for  $4,000.  The  administrator 
appeals. 

[1]  The  first  question  presented  is  wheth- 
er the  motion  to  dismiss  the  appeal  should  be 
sustained.  The  judgment  was  rendered  on 
February  23,  1917.  On  December  23,  1918,  a 
copy  of  the  Judgment  was  filed  with  the 
clerk  of  this  court,  and  an  appeal  granted. 
On  March  24,  1919,  the  transcript  was  filed 
with  the  clerk,  and  the  necessary  summons 
issued.  It  is  claimed  that  the  appeal  was 
not  prosecuted  in  time,  because  no  summons 
was  sued  out  within  two  years,  and  the 
transcript  was  not  filed  within  that  time. 
Neither  the  suing  qut  of  a  summons,  nor  the 
filing  of  a  transcript  within  two  years,  is  a 
prerequisite  to  the  granting  of  an  appeal. 
Jones  v.  Finnell,  etc.,  8  Bush,  25 ;  Rush  v. 
Hauley,  30  Ky.  I*  R  170,  97  S.  W.  120.  How- 
ever, after  an  appeal  has  been  granted,  the 
transcript  must  be  filed  in  the  office  of  the 
clerk  at  least  20  days  before  the  first  day  of 
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the  second  term  of  this  court  next  after  the 
granting  of  the  appeal.  As  the  Judgment 
was  filed,  and  the  appeal  was  prayed  and 
granted,  within  two  years,  and  the  transcript 
was  filed  more  than  20  days  before  the  first 
day  of  the  second  term  of  this  court  next 
after  the  appeal  was  granted,  It  follows  that 
the  motion  to  dismiss  the  appeal  should  not 
be  sustained. 

With  respect  to  the  diamond  brooch,  for 
the  value  of  which  the  trust  company  was 
held  liable,  the  evidence  in  behalf  of  the 
trust  company  is  as  follows:  Following  its 
qualification  as  administrator  with  the  will 
annexed  of  Mrs.  McCalllster,  it  learned  that 
H.  M.  Stanley,  McClaln  Stanley,  and  Mrs. 
Matthews,  legatees  under  the  will  and  the 
heirs  at  law  of  Mrs.  McCalllster,  had  previous- 
ly divided  their  mother's  estate  between 
them,  and  that  each  was  In  possession  of  cer- 
tain personal  property.  It  made  demand  on 
these  persons  for  the  return  of  the  property 
which  they  had  obtained  from  the  estate. 
On  November  11,  1914,  it  addressed  to  Mrs. 
Matthews  who  lived  at  Hillsboro,  Ohio, 
a  letter  enumerating  the  articles  of  personal 
property  including  the  brooch,  which,  it  had 
been  informed,  she  had  in  her  possession, 
and  requested  the  return  of  the  property.  In 
reply  to  its  demand,  Mrs.  Matthews  stated 
that  she  would  like  to  retain  certain  items  of 
personal  property,  other  than  the  brooch, 
which  she  had  received  from  the  estate,  on 
account  of  their  sentimental  value,  and  would 
be  willing  to  pay  their  appraised  valuation. 
She  further  stated  that  the  brooch  had  been 
given  her  in  the  year  1899,  and  that  she  had 
kept  it  in  her  possession  until  her  mother 
had  become  so  afflicted  with  rheumatism  that 
she  could  not  wear  her  rings,  at  which  time 
she  begged  her  mother  to  take  the  brooch 
and  wear  It  and  enjoy  it  so  long  as  she  lived, 
which  she  did.  She  also  gave  the  names  and 
addresses  of  two  witnesses  who  could  sub- 
stantiate her  statement  Mrs.  McCallister's 
will  provided  that  the  brooch  should  go  to 
Mrs.  Matthews,  one  diamond  ring  should  go 
to  McClaln  Stanley,  and  another  diamond 
ring  to  H.  M.  Stanley.  Mrs.  Matthews  stated 
In  her  letter  that  Mrs.  McCallister's  will  was 
nothing  more  than  a  memorandum  of  her 
wishes,  as  her  mother  had  given  away  many 
of  the  articles  enumerated  in  the  will,  and 
others  had  been  sold  and  her  mother  had 
used  the  money.  McClaln  Stanley  testified 
that  the  diamond  ring,  which  was  left  to 
him  by  his  mother's  will,  had  been  given  to 
him  by  his  mother  a  year  and  a  half  before 
her  death,  but  that  he  had  given  it  back  to 
her  to  keep  for  him,  and  that  she  had  it  at 
the  time  of  her  death.  When  asked  where 
the  ring  was  that  H.  M.  Stanley  got  under 
the  will,  he  said  that  Mrs.  Matthews  had  it, 
and  that  she  told  him  "Morgan"  gave  it  to 
her  to  keep  for  him.  The  ring  which  had 
been  given  to  H.  M.  Stanley  by  his  mother 


was  not  in  Mrs.  McCallister's  possession  at 
the  time  she  died,  but  was  being  kept  for 
H.  M.  Stanley  by  Mrs.  Matthews,  and  was 
given  to  him  after  Mrs.  McCallister's  death. 
McClaln  Stanley  also  said  that  he  heard  his 
mother  say  she  was  going  to  give  the  dia- 
mond brooch  to  his  sister,  Mrs.  Matthews. 
After  his  mother's  death,  McClaln  Stanley 
says  that  H.  M.  Stanley,  who  lived  with  his 
mother  and  who  attended  to  all  her  business 
for  her,  told  him  that  his  mother's  indebted- 
ness consisted  of  $1,400  to  the  bank  and  $400 
In  accounts.  In  Mrs.  Matthews'  letter  of  No- 
vember 14,  1914,  to.  the  trust  company,  she 
said  that  she  understood  that  her  mother's 
indebtedness  was  $1,800,  and  that  she  had 
agreed  with  her  brothers,  H.  M.  Stanley  and 
McClaln  Stanley,  that  she  would  pay  one- 
third  of  the  amount  if  they  would  pay  their 
two-thirds.  Though  this  agreement  had  been 
made,  H.  M.  Stanley  thereafter  asserted  a 
claim  against  the  estate  for  $5,600.  Mrs. 
Matthews  being  a  nonresident,  the  trust  com- 
pany's officers  had  no  way  to  recover  the 
property  except  by  an  attachment,  and  the 
ownership  of  the  brooch  at  the  time  of  Mrs. 
McCallister's  death  was  so  questionable  that 
they  did  not  feel  that  they  could  make  proper 
affidavit  to  secure  an  attachment 

On  the  other  band,  the  facts  relied  on  by 
appellee  are  as  follows :  The  will  itself  be- 
queathed the  diamond  brooch  to  Mrs.  Mat- 
thews. The  report  of  the  appraiser  showB 
that  the  brooch  was  not  on  hand  so  that  it 
could  be  appraised.  The  brooch  was  in  the 
possession  of  Mrs.  McCalllster  at  the  time 
of  her  death,  and  belonged  to  her.  H.  M. 
Stanley  gave  the  administrator  a  list  of  the 
personal  property  owned  by  his  mother,  and 
Included  in  the  list  was  the  brooch.  F.  J. 
Pentecost  notified  the  trust  company  that 
Mrs.  Matthews  had  the  brooch,  and  that  it 
was  worth  enough  to  pay  all  of  the  debts 
against  Mrs.  McCallister's  estate,  that 
the  brooch  was  given  to  Mrs.  Matthews  In 
the  will,  but  that  Mrs.  Matthews  took  no 
title  until  the  debts  were  paid.  He  fur- 
ther told  the  trust  company  that  Mrs.  Mc- 
Calllster had  property  in  Henderson  county, 
and  that  if  it  brought  suit  to  subject  the 
property,  the  Henderson  circuit  court  would 
have  Jurisdiction.  Pentecost  was  informed 
that  it  was  a  matter  for  the  administrator  to 
look  after  through  its  own  attorneys,  and  not 
through  him.  Later  on,  Pentecost  wrote  to 
the  trust  company  as  follows : 

"I  notice  in  your  appraisement  Mrs.  Matthews 
is  claiming  the  diamond  brooch  as  her  own, 
upon  the  idea  that  It  was  given  to  her  by  her 
mother  prior  to  her  death.  Evidently  this  is  a 
mistake.  My  information  is  that  this  brooch, 
together  with  several  other  very  valuable  jewels, 
were  carried  by  Mrs.  McCalllster  in  a  chamois 
skin  bag  around  her  neck,  and  that  Miss  Lewis, 
the  trained  nurse,  who  attended  her,  took  them 
from  around  her  neck  after  the  breath  of  life 
had  left  her  body.    I  would  suggest  that  you 
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confer  with  Miss  Lewis  as  to  the  truth  of  this 
statement  and  as  to  the  basis  of  any  action  you 
may  care  to  take;  it  seems  to  me,  as  adminis- 
trator of  this  estate,  it  is  your  duty  to  get  pos- 
session of  all  this  property  at  the  earliest  pos- 
sible moment  for  the  protection  of  all  parties 
in  interest." 

The  trust  company  was  also  advised  In  this 
letter  that  Mrs.  Matthews  had  property  in 
Henderson  county,  out  of  which  the  claim 
could  be  made  If  the  brooch  itself  was  not 
surrendered.  About  the  same  time,  H.  M. 
Stanley  advised  the  trust  company  that  Mrs. 
Matthews  had  property  in  Henderson  county, 
which  was  to  be  Bold  on  that  day.  It  fur- 
ther appears  that  the  land  was  sold  and  the 
proceeds  of  the  sale  amounted  to  $6,868.67. 

[2]  The   trust   company   insists   that   the 
facts  are  not  sufficient  to  show  liability.   The 
argument  in  its  behalf  is  as  follows :    I  had 
reason  to  doubt  the  statement  of  H.  M.  Stan- 
ley that  the  brooch  belonged  to  his  mother, 
in  view  of  the  fact  that  he  had  stated  that 
his  mother's  indebtedness  amounted  to  only 
$1,800,  and  he  had  subsequently  asserted  a 
claim'  of  $6,600  against  her  estate,  and  to 
place  reliance  upon  Mrs.  Matthews'   state- 
ment that  the  brooch  had  been  given  to  her 
several  years  before  her  mother's  death,  in 
view  of  the  fact  that  she  was  permitted  to 
take  the  brooch  without  objection.     Under 
these  circumstances,  the  right  of  the  estate 
to  recover  the  brooch  was  so  doubtful  that 
the  trust  company  did  not  believe  that  it 
could  truthfully  swear  that  the  claim  was 
Just  and  ought  to  be  paid,  which  would  have 
been  necessary  In  order  to  levy,  an  attachment 
against  Mrs.  Matthews'  property.     It  seems 
to  us  that  the  case  does  not  fall  within  the 
rule  applicable  to  bad  debts,  or  contingent  or 
doubtful   claims.     Here,    the   administrator 
knew  that  the  brooch  had  been  bequeathed 
to  Mrs.  Matthews.    It  knew  that  it  was  in 
Mrs.  McCallister's  possession  at  the  time  of 
her  death,  and  was  informed  not  only  by 
the  will,  but  by  others,  that  it  belonged  to 
Mrs.  McCallister.    It  made  no  effort  to  ascer- 
tain the  facts  from  any  persons  other  than 
McClain      Stanley     and     Mrs.      Matthews. 
Though  informed  by  Mrs.  Matthews  of  the 
names  and  addresses  of  two  witnesses,  who 
could  substantiate  her  statement  that  her 
mother  had  given  to  her  the  brooch,  the  ad- 
ministrator did  not  write  to  these  witnesses. 
It  did  not  even  apply  to  the  court  for  advice  in 
the  matter,  but  proceeded  without  a  fair  and 
full  investigation  to  conclude  that  the  brooch 
did  not  belong  to  the  estate,  and  contented 
Itself  with  merely  making  a  request  for  Its 
return,  when  it  could  have  attached  Mrs. 
Matthews'  property  and  recovered  the  value 
of  the  brooch.    While  it  is  the  rule  that  an 
administrator  or  executor  is  not  liable  for  a 
failure  to  recover  assets  belonging  to  the  es- 
tate except  in  case  of  fraud,  bad  faith,  or 


gross  negligence  (Thomas  v.  White,  S  Litt 
177,  14  Am.  Dec.  66;  Head  v.  Perry,  1  T.  B. 
Mon.  253;  White's  Heirs  v.  White's  Adm'rs,  3 
Dana,  374),  yet  in  the  application  of  this  rule 
it  is  generally  held  that  a  case  of  gross  neg- 
ligence Is  made  out  where  It  is  shown  that 
the  property  belonged  to  the  estate,  that  it  or 
its  value  could  have  been  collected,  and  that 
the  administrator  made  no  effort  to  collect  it 
other  than  to  request  Its  return.  Scar- 
borough v.  Watkins,  9  B.  Mon.  640,  60  Am. 
Dec.  628;  Williams  v.  Williams,  79  N.  O. 
417,  24  Am.  Bep.  330;  Johnson's  Estate,  9 
Watts,  107.  The  facts  of  this  case  bring  it 
within  the  above  rule,  and  the  chancellor  did 
not  err  in  holding  the  administrator  per- 
sonally liable. 
Judgment  affirmed. 


ELDER  v.  CITX  OF  RICHMOND  et  al 
(Court  of  Appeals  of  Kentucky.    Feb.  6,  1920.) 

1.  municipal  corporations  «3=>304(2)  — 
Street  improvement  ordinance  valid 
though  not  setting  out  plans  or  not 
publishing  them. 

In  the  absence  of  some  mandatory  statutory 
direction  or  necessary  inference  therefrom,  it 
is  not  essential  to  the  validity  of  a  street  im- 
provement ordinance  passed  by  a  city  of  the 
fourth  class,  the  charter  of  which  provides  for 
the  enactment  and  publication  of  such  ordi- 
nances, that  it  should  set  out  in  full  tbo  plans 
and  specifications,  or  that  they  should  be  pub- 
lished with  the  ordinance. 

2.  Municipal  corporations  oJ=>306— Street 
improvement  ordinance  mat  treat  each' 
street  as  separate  unit  for  apportion- 
ment of  cost. 

Under  Ey.  St  |  8663;  it  was  permissible 
for  a  street  improvement  ordinance  of  a  city  of 
the  fourth  class  to  provide  that  the  owners  of 
abutting  property  on  each  of  the  four  improved 
streets  should  pay  their  proportionate  cost  of 
the  improvement  of  such  street,  and  it  was  not 
necessary  to  adopt  each  block  of  the  improve- 
ment as  a  unit,  or  to  consider  all  of  the  four 
streets  named  in  the  ordinance  as  a  single  im- 
provement. 

3.  Municipal  corporations  «j=>306— Coubts 
will  not  interfere  with  determination 
or  assessment  fob  street  improvement  by 
municipal  authorities. 

In  providing  for  the  improvement  of  streets 
by  special  assessment,  the  city  council  should 
adopt  the  plan  which  will  provide  as  fair  and 
uniform  a  rule  of  assessment  as  is  practicable 
under  the  circumstances ;  and,  when  such  a  rule 
has  been  adopted  by  the  municipal  authorities, 
the  courts  will  not  interfere  with  their  decision. 

4.  Municipal  corporations  «=»407(3)— As- 
sessment fob  street  improvement  after 
bond  issue  necessitating  taxation  or 
ALL  property  in  city  not  double  taxa- 
tion. 

Where  a  city  of  the  fourth  class  issued 
bonds  in  the  sum  of  $150,000  for  the  improve- 
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ment  of  sewers  arid  streets,  necessitating  a  tax 
to  pay  the  bonds  on  all  the  property  in  the  city, 
subjection  of  particular  property  to  payment  of 
special  tax  for  the  improvement  of  particular 
streets  docs  not  amount  to  double  taxation  on 
the  particular  property. 

5.  Municipal  corporations  <8=>407(3)— Tax 
for  sewer  improvement  and  one  for 
street  improvement  not  double  taxation. 

When  a  property  owner  in  a  city  is  required 
to  pay  a  sewer  improvement  tax  and  a  street 
improvement  tax,  no  question  of  double  taxa- 
tion arises,  as  the  two  improvements  are  differ- 
ent in  kind. 

6.  Municipal    corporations    ©=408(1)— No 

CONFLICT  BETWEEN  STATUTES  AUTHORIZING 
SPECIAL  ASSESSMENT  FOR  'STREET  IMPROVE- 
MENT AND  ISSUANCE  OF  BONDS  FOR  GENERAL 
IMPROVEMENTS. 

Ky.  St  §  3877,  under  which  street  improve- 
ment work  was  directed  to  be  done  and  a  special 
assessment  tax  levied  in  a  city  of  the  fourth 
class,  is  entirely  independent  of  other  sections, 
authorizing  issuance  of  bonds  for  general  im- 
provements and  levy  of  tax  on  the  property  of 
the  whole  city  to  pay  the  bonds;  there  being 
no  conflict  between  the  several  sections,  each 
method  relating  to  and  providing  for  a  separate 
and  distinct  method  of  street  improvement 

Suit  by  E.  V.  Elder  against  the  City  of 
Richmond  and  another.  On  motion  to  grant 
injunction  in  the  Court  of  Appeals  after  de- 
nial in  the  circuit  court    Motion  overruled. 

J.  J.  Greenleaf ,  of  Richmond,  for  plaintiff. 

Joe  P.  Ohenault,  of  Richmond,  for  defend- 
ants. 

CARROLL*  C.  J.  The  plaintiff,  Elder,  for 
himself  and  other  residents  and  taxpayers  of 
the  city  of  Richmond,  brought  this  suit 
against  the.etty  and  the  board  of  council, 
secKlng  to  have  certain  street  Improvement 
ordinances  adopted  by  the  council  declared 
illegal  and  void,  and  to  enjoin  the  council 
from  letting  street  improvement  contracts 
provided  for  in  the  ordinances. 

On  application  to  the  judge  of  the  Madison 
circuit  court,  he  refused  to  grant  the  injunc- 
tion sought;  and  the  plaintiffs,  Elder,  and 
others,  having  brought  the  case  before  me, 
ask  that  I  grant  the  injunction  refused  by 
the  judge  of  the  lower  court 

Briefly,  the  facts  are  these:  In  1917,  the 
people  of  Richmond  voted  a  bond  issue  of 
$150,000  for  the  purpose  of  building  streets 
and  sewers.  After  procuring  the  money  on 
the  bonds,  the  city  council  decided  to  invest 
$70,000  in  the  construction  of  sewers,  and 
$80,000  in  the  construction  of  streets,  and 
under  this  plan  the  $70,000  was  invested  in 
sewer  improvements; 

When  it  came,  however,  to  making  the 
street  improvements  contemplated,  the  coun- 
cil concluded  that  $80,000  was  not  sufficient 
to  do  the  street  improvement  work  desired, 


and  thereupon  adopted  an  ordinance  for  the 
improvement  of  certain  named  and  described 
principal  streets  In  the  city  in  the  manner 
provided  for  in  the  ordinance,  the  ordinance 
further  provided  in  substance  that  one-third 
of  the  cost  of  the  street  improvements  would 
be  paid  by  the  city  out  of  the  $80,000,  and 
the  other  two-thirds  should  be  paid  by  the 
abutting  property  owners  on  the  streets  to  be 
improved. 

In  this  suit  a  number  of  reasons  why  the 
ordinance  should  be  declared  invalid  and  the 
letting  of  the  contract  enjoined  are  pointed 
out  by  counsel  for  Elder,  but  we  think  it  only 
neccessary  in  this  opinion  to  consider  those 
that  are  deemed  of  sufficient  importance  to 
merit  discussion. 

[1]  It  is  urged  that  because  the  plans  and 
specifications  for  the  street  work,  although 
adopted  in  the  ordinance  ordering  the  im- 
provement and  on  file  in  the  city  engineer's 
office  and  spread  upon  the  minute-book  of  the 
council  as  a  part  of  the  adopted  ordinance, 
were  not  actually  incorporated  in  the  ordi- 
nance when  introduced,  or  published  as  a 
part  of  the  ordinance  in  the  newspapers,  the 
ordinance  and  publication  does  not  sufficient- 
ly comply  with  the  law  and  is  invalid. 

The  ordinance,  after  describing  the  streets 
to  be  improved  and  setting  forth  the  kind  of 
material  to  be  used,  further  provided  that — 

"All  of  said  work  shall  be  done  in  accordance 
with  the  survey,  plans  and  specifications  prepar- 
ed by  S.  F.  Crecelius,  city  engineer,  which  are 
attached  hereto  and  are  hereby  approved,  adopt- 
ed and  made  a  part  of  this  ordinance  and  re- 
corded as  a  part  of  same  upon  the  city  minute 
book." 

It  was  further  provided  in  the  ordinance 
that  bids  for  the  work  should  be  made  in  ac- 
cordance with  the  ordinance,  plans,  and  spec- 
ifications, and  that  the  work  should  be  ac- 
cepted, when  completed  in  accordance  with 
the  plans  and  specifications. 

The  charter  of  cities  of  the  fourth  class, 
of  which  Richmond  is  one,  although  providing 
for  the  enactment  and  publication  of  street 
improvement  ordinances,  does  not  In  terms 
require  that  the  plans  or  specifications  shall 
appear  In  full  In  the  ordinance  or  in  the  pub- 
lication ;  and,  in  the  absence  of  some  manda- 
tory statutory  direction  or  necessary  infer- 
ence therefrom,  we  do  not  think  it  essential 
to  the  validity  of  the  ordinance  that  it  should 
set  out  in  full  the  plans  or  specifications,  or 
that  they  should  be  published. 

The  plans  and  specifications  for  work  like 
this  could  not  be  understood  except  by  persons 
having  experience  or  technical  knowledge  of 
such  matters,  and  therefore  their  incorpora- 
tion In  an  ordinance  or  publication  would  be 
of  no  practical  benefit  to  the  general  public 
The  plans  and  specifications  in  this  case  were 
made  by  the  city  engineer.  They  were  re- 
ferred to  and  adopted  as  a  part  of  the  ordl- 
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and  open  to  the  Inspection  of  any  per- 
son desiring  to  examine  them. 

The  ordinance  set  out  with  fullness  and  ac- 
coraney  all  the  other  facts  necessary  to  its 
validity,  and  contained  such  information  as 
would  enable  property  owners  and  others  to 
have  a  full  understanding  of  the  nature  of 
the  Improvements  contemplated,  and  -we  do 
not  think  the  failure  to  incorporate  in  the  or- 
dinance or  have  published  with  the  ordinance 
the  plans  and  specifications  affected  its  va- 
lidity. 

(23  The  ordinance  farther  provided  that 
apportionment  of  the  cost  should  be  made 
on   a   basis  which  treated  each  street  as  a 
separate  unit,  or  separate  improvement,  In- 
stead of  adopting  each  block  as  a  unit,  or  con- 
sidering all  the  streets  named  in  the  ordi- 
nance as  one  Improvement,  so  that  each  piece 
of  property  in  the  block,  or  the  whole  im- 
provement area,  might  be  assessed  its  pro- 
portionate cost  of  the  entire  Improvement; 
and  counsel  raises  the  question  that  the  ap- 
portionment should  be  based  on  the  ratio  of 
the  abutting  feet  to  the  total  abutting  feet 
of  all  the  work  provided  for  by  the  ordinance, 
or  the  abutting  feet  in  the  block,  rather  than 
the  ratio  of  the  particular  owner's  abutting 
feet  to  the  total  number  of  abutting  feet  on 
the  Improved  part  of  the  street  on  which  the 
property  is  located. 

It  is  provided  in  section  3503,  vol.  3,  Ken- 
tucky  Statutes,   under  which  the  improve- 
ments in  the  city  were  authorized  to  be  made, 
that   they,  "except  as  hereinafter  provided, 
shall  be  made  at  the  exclusive  cost  of  the 
owners  of  real  estate  abutting  on  such  im- 
provement, to  be  apportioned  among  and  as- 
sessed upon  the  lots  or  parcels  of  real  es- 
tate abutting  feet  and  a  tax  shall  be  levied 
upon  such  lots  or  parcels  of  real  estate  for 
the  payment  of  the  cost  assessed  thereon." 
The  ordinance  provided  for  the  improve- 
ment of  four  streets  at  one  and  the  same  time 
and  under  one  contract,  and  that  the  improve- 
ment "shall  be  made  at  the  exclusive  cost  of 
the  owners  of  real  estate  abutting  on  such  im- 
provement, to  be  apportioned  among  and  as- 
sessed upon  the  lots  or  parcels  of  real  estate 
abutting  feet"  on  each  of  said  streets,  and  we 
think  this  manner  of  assessing  the  cost  im- 
provement was  authorized  by  the  statute. 

The  statute  also  provides  that  the  Improve- 
ment shall  be  made  at  the  cost  of  abutting 
owners,  and  should  be  apportioned  among 
them  according  to  the  abutting  feet  owned  by 
each,  but  does  not  prescribe  the  unit  There- 
fore we  think  it  was  permissible  for  the  ordi- 
nance to  provide  that  the  owners  of  abutting 
property  on  each  street  should  pay  their  pro- 
portionate cost  of  the  improvement  of  such 
street  It  appears  to  us  that  when  a  city  un- 
der a  statute,  like  the  one  here  in  question, 
has  described  certain  streets  that  shall  be  im- 
proved, no  matter  how  many  there  may  be,  it 
may  make  each  street  a  unit,  and 
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against  the  property  abutting  on  each  street 
its  proportionate  cost  of  the  improvement  of 
that  particular  street 

[31  In  providing  for  the  improvement  of 
streets  by  special  assessment,  the  council 
should  adopt  that  plan  that  will  provide  as 
fair  and  uniform  a  rule  of  assessment  as  is 
practicable  under  the  circumstances,  and 
when  such  a  rule  has  been  adopted  by  the 
municipal  authorities  as  in  this  case,  the  . 
courts  will  not  interfere  with  their  decision. 

[4]  The  city,  as  we  have  before  said,  issued, 
under  authority  of  the  vote  of  the  people, 
bonds  in  the  sum  of  $150,000  for  the  improve- 
ment of  sewers  and  streets,  and  a  tax  to  pay 
these  bonds  will  be  levied  upon  all  the  prop- 
erty in  the  city,  including  that  that  will  be 
subjected  to  the  payment  of  the  special  tax 
for  the  improvement  of  particular  streets. 
Accordingly,  it  is  said  that  this  amounts  to 
double  taxation  on  the  property  subject  to 
this  special  improvement  assessment. 

It  Is  true  that  the  property  that  is  subject 
to. the  payment  of  this  special  improvement 
tax  will  also  be  required  to  pay  its  propor- 
tionate part  of  the  tax  necessary  to  liquidate 
the  bond  Issue,  and,  therefore,  if  the  bond  is- 
sue or  any  part  thereof  had  been  expended  in 
other  street  improvement,  the  property  sub- 
ject to  the  special  assessment  would  be  taxed 
twice  for  street  improvements. 

But  this  would  not  be  double  taxation  in 
the  meaning  of  the  law.  The  special  assess- 
ment only  imposed  a  tax  on  the  property 
abutting  upon  the  streets  actually  recon- 
structed, and  this  property  got  the  benefit  of 
this  special  improvement  There  is  no  ine- 
quality in  the  special  assessment  tax;  it  is 
borne  equally  by  all  classes  of  property  abut- 
ting on  the  streets  to  be  improved  under  the 
special  assessment.  In  other  words,  all  prop- 
erty situated  alike  bears  its  proportionate 
part,  and  no  more,  of  this  special  assessment 
tax. 

If  a  city  levied  a  general  tax  on  all  the 
property  in  the  city,  to  liquidate  a  bonded  in- 
debtedness, created  for  the  purpose  of  im- 
proving the  streets  of  a,  city,  and  it  could  not 
in  addition  to  this,  levy  special  street  im- 
provement taxes  to  be  paid  by  property  abut- 
ting on  streets  to  be  improved,  it  is  apparent 
that  if  the  general  tax  was  not  sufficient  to 
Improve  all  the  streets  In  the  city,  those  that 
could  not  be  improved  out  of  the  funds  raised 
by  the  bond  issue  must  be  left  unimproved, 
and  this,  in  many  instances,  would  leave  a 
city  helpless  to  make  needed  street  improve- 
ments.   Such  a  condition  as  this  ought  not  to 
exist,  and  need  not  tinder  the  law,  because 
special   assessments,   fairly  made,    will  not 
amount  to  double   taxation,  although   there 
may  be,  in  addition  thereto,  a  general  street 
Improvement   tax. 

The  question  raised  by  counsel,  although 
not  heretofore  considered  by  us,  has  been  the 
subject  of  investigation  by  other  courts. 
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Page  and  Jones,  Taxation  by  Assessment,  vol. 
2,  #719,  it  Is  said: 

"Assessments  are  frequently  attacked  as 
amounting  to  double  taxation  when  they  are  not 
really  subject  to  such  objection.  Thus,  if  an 
assessment  is  levied  for  a  part  of  the  cost  of 
the  improvement  and  the  rest  of  the  cost  of  such 
improvement  is  to  be  paid  for  by  general  taxa- 
tion, such  general  tax  may  be  levied  upon  all 
the  property  in  the  public  corporation,  including 
that  property  which  has  already  been  assessed. 
An  assessment  of  this  sort  is  not  invalid  as 
amounting  to  double  taxation." 

In  re  Beechwood  Avenue,  O'Mara's  Appeal, 
104  Pa.  86,  45  Atl.  127,  it  appears  that  the 
city  of  Beechwood  had  issued  street  Improve- 
ment bonds,  to  be  paid  by  taxes  levied  on 
the  property  in  the  city.  Thereafter,  by  ordi- 
nance, certain  street  improvements  were  di- 
rected to  be  made  at  the  cost  of  abutting 
owners,  and  one  of  these  abutting  owners 
objected  to  the  payment  of  the  special  as- 
sessment upon  the  ground  that,  as  his  prop- 
erty was  taxed  to  pay  the  bond  issue,  the 
special  assessment  amounted  to  double  taxa- 
tion. The  court,  in  answer  to  this  objection, 
said: 

"As  to  appellant's  objection  that  by  the  as- 
sessment in  question  his  property  will  be  sub- 
jected also  to  taxation  on  account  of  the  city 
bonds  issued  for  said  loan,  and  therefore  to 
double  taxation,  it  is  sufficient  to  say  that  the 
latter  is  no  ground  for  immunity  from  assess- 
ment for  special  benefits  accruing  from  local 
improvements.  Double  taxation  is  not  illegal 
unless  it  produces  inequality  as  to  other  prop- 
erty similarly  situated.  Mo  such  allegation  is 
even  made  in  this  case." 

Counsel  call  attention  to  the  case  of  Shuey 
v.  Trapp,  186  Ky.  696,  179  S.  W.  578,  as  con- 
taining an  intimation  that  a  special  assess- 
ment tax  like  that  here  involved  amounts  to 
double  taxation,  but  an  examination  of  that 
case  will  show  that  the  question  here  present- 
ed was  not  before  the  court  in  that  case,  nor 
does  it  decide  that  such  an  assessment  as  was 
here  made  would  amount  to  double  taxation. 

Of  course,  a  state  of  case  might  arise  in 
which  the  plea  of  double  taxation  could  be 
successfully  raised  by  abutting  owners  whose 
lands  were  about  to  be  subjected  to  the  pay- 
ment of  a  special  assessment,  when  there  had 
theretofore  been  voted  and  they  were  re- 
quired to  pay  their  part  of  a  general  tax  levy 
for  the  same  general  purposes  as  the  special 
assessment  tax.  As,  for  example,  when  it  was 
made  to  appear  that  the  special  assessment 
was  unequal,  unreasonable,  or  oppressive,  or 
that  the  city  council,  for  frivolous  reasons  or 
corrupt  purposes,  had  Imposed  it.  But  no  such 
conditions  appear  In  this  record.  It  is  admit- 
ted that  the  council  acted  in  good  faith  and 
with  an  eye  single  to  the  best  Interest  of  the 
city. 

[t]  But  aside  from  what  we  have  said,  we 
hardly  think  the  question  of  double  taxation 
arises  on  the  record.    The  bond  issue  of  $150,- 


000  was  voted  for  sewer  and  street  improve- 
ments, but  no  part  of  It  was  used  in  street 
improvements.  The  $70,000  that  was  used 
was  put  in  sewer  Improvements,  and  a  sewer 
Improvement  and  tax  therefor  Is  distinct  from 
a  street  Improvement  and  tax  therefor,  so 
that,  when  a  property  owner  is  required  to 
pay  a  sewer  improvement  tax  and  a  street 
improvement  tax,  the  question  of  double  tax- 
ation cannot  come  up,  as  there  could  be  no 
double  taxation  in  such  a  case. 

It  further  appears  that  $80,000  of  the  bond 
issue  is  to  be  used  by  the  city  in  street  Im- 
provements, and  devoted  to  the  payment  of 
one-third  of  the  cost  of  the  street  Improve- 
ment directed  to  be  made  by  the  ordinance. 
So  that  these  complaining  property  owners 
are  getting  the  whole  benefit  of  all  that  part 
of  the  bond  Issue  that  was  set  apart  for  and 
that  will  be  used  in  street  improvements. 

The  city,  out  of  this  bond  issue,  Is  paying 
one-third  of  the  cost  of  the  street  improve- 
ment, when  the  city  could  have  charged  these 
property  owners  with  the  full  amount  of  the 
street  Improvement  and  used  the  $80,000  in 
other  street  improvements  or  for  sewers. 

[6]  It  is  also  argued  that  there  is  such  con- 
flict between  the  statute  under  which  the 
general  bond  issue  was  authorized  and  the 
statute  under  which  the  local  assessment  was 
authorized  as  to  cast  a  doubt  upon  the  right 
of  the  city  to  levy  a  special  assessment  tax. 
Section  3577,  under  which  the  Improvement 
was  directed  to  be  made,  and  the  special  as- 
sessment tax  authorized  to  be  levied,  was 
enacted  for  the  purpose  of  authorizing  such 
a  tax  as  was  provided  for  by  the  ordinance 
here  in  question.  This  section,  and  the  others 
relating  to  special  assessments  for  particular- 
ly described  street  improvements,  must  be 
considered  as  entirely  Independent  of  other 
sections,  authorizing  the  lssual  of  bonds  for 
general  improvements  and  the  levy  of  a  tax 
upon  the  property  of  the  entire  city  to  pay 
the  bonds  so  issued. 

Thus,  keeping  these  two  methods  distinct, 
there  appears  to  be  no  confusion  or  conflict 
between  them.  Each  relates  to  and  provides 
for  a  separate  and  distinct  method  of  street 
improvement. 

The  ordinance,  following  the  statute,  pro- 
vides that  the  city,  in  anticipation  of  the  col- 
lection of  the  local  assessment,. may  issue  and 
sell  improvement  bonds,  pledging  for  their 
payment'  the  local  tax  with  lien  on  the  prop- 
erty, and  apply  the  proceeds  to  the  payment 
of  the  particular  improvement. 

It  further  provides  that  said  "bonds  and 
interest  coupons  shall  be  payable  exclusively 
out  of  funds  actually  paid  to  and  collected 
by  the  city  on  account  of  the  improvement 
taxes  in  anticipation  of  which  the  bonds  are 
issued,  and  in  no  event  shall  the  city  be  liable 
on  any  such  bonds  except  to  the  extent  cl 
funds  actually  paid  to  it,  as  above  set  out." 

It  will  thus  be  seen  that  the  city  does  not 
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really  assume  any  liability  on  account  of  the 
lssnal  of  these  bonds.  It  merely  obligates 
Itself  to  collect  and  apply  to  their  payment 
the  special  assessment  tax. 

Judges  THOMAS,  CLARKE,  and  QUIN 
heard  this  motion  with  me,  and  concur  In 
this  opinion,  and  also  in  the  conclusion  that 
the  motion  to  grant  the  Injunction  is  over- 
ruled. 


LYNCHBURG  SHOE  CO.  v.  HENSLEY  et  al. 
(Court  of  Appeals  of  Kentucky.    Feb.  3, 1920.) 

1.  Bills  and  notes  «=»28— Note  a  statutory 
negotiable  instrument. 

A  note  reading,  "One  year  after  date  I 
promise  to  pay  to  the  order  of  S.  L.  five  hun- 
dred dollars  for  value  received  of  him  in  land," 
signed  by  two  makers,  had  all  the  requirements 
of  a  negotiable  instrument  provided  for  in  Ky. 
St  i  3720M, 

2.  Bills  and  notes  <8=338  —  Evidence  or 

HOLDER  IN  DUE  COURSE  01*  INSTRUMENT  FREE 
FROM   DETECTS  AND   DEFENSES. 

Where  a  note  was  regular  on  its  face,  and 
came  into  possession  of  plaintiff  before  maturi- 
ty, on  the  face  of  the  instrument  plaintiff  was 
a  holder  in  due  course,  as  such,  under  Ky.  St 
{  3720bS7,  free  from  any  defect  of  title  of  pri- 
or parties  and  defense  available  to  prior  par- 
ties among  themselves,  unless,  when  plaintiff 
took  the  paper,  it  had,  as  provided  in  subsec- 
tion 66,  actual  knowledge  of  any  infirmity  or 
defect  or  such  knowledge  that  its  action 
amounted  to  bad  faith. 

3.  Bills  and  notes  ®=>497(2,  5)— Bubden  to 
pbovb  defect  in  note  sued  on  and  notice 
thereof  to  holder. 

Under  Ky.  St  8  3720b59,  in  suit  on  a  nego- 
tiable instrument  by  one  other  than  the  payee, 
when  defendant  maker  sets  up  in  his  answer  a 
defect  in  the  title  of  plaintiff  holder,  who  on 
the  facts  appearing  in  the  petition  is  a  holder 
in  due  course,  it  is  incumbent  on  defendant 
maker  to  introduce  evidence  in  support  of  his 
defense,  though  he  need  not  establish  that 
plaintiff  holder  took  the  note  with  notice  of  the 
infirmity  or  defect,  and  may  rest  when  he  has 
introduced  evidence  tending  to  show  some  in- 
firmity or  defect,  as  fraud  or  failure  of  con- 
sideration, when  the  burden  shifts  to  plaintiff 
bolder  to  show  be  did  not  have  actual  knowl- 
edge of  the  infirmity  or  defect,  or  knowledge 
of  such  facts  that  his  action  in  taking  the  in- 
strument amounted  to  bad  faith  as  provided 
within  subsection  56. 


Appeal  from  Circuit  Court,  Magoffin 
County. 

Suit  by  the  Lynchburg  Shoe  Company 
against  Clarence  Hensley  and  another.  From 
judgment  dismissing  the  petition,  plaintiff 
appeals.  Reversed,  with  direction  to  pro- 
ceed in  conformity  with  the  opinion. 


Prater  &  Ramey,  of  Salyersville,  for  ap- 
pellant. 

J.  W.  Howard,  of  Salyersville,  for  appel- 
lees. 

CARROLL,  C.  J.  In  July,  1918,  the 
Lynchburg  Shoe  Company  brought  this  suit 
In  equity  against  Clarence  and  Mary  Hens- 
ley,  averring  In  the  petition: 

That  on  October  7,  1916,  the  Hensleys  ex- 
ecuted and  delivered  to  Sherman  Lyon  the 
following  note: 

"One  year  after  date  I  promise  to  pay  to  the 
order  of  Sherman  Lyon  five  hundred  dollars  for 
value  received  of  him  in  land." 

That  on  March  4,  1917,  Lyon,  for  a  valu- 
able consideration,  transferred  and  assigned 
to  them  the  note,  and  they  were  the  owners 
of  the  same. 

They  further  averred  that  the  note  was 
executed  for  part  of  the  purchase  price  of 
a  tract  of  land  conveyed  by  Lyon  to  the 
Hensleys,  and  they  sought  judgment  against 
the  Hensleys  for  the  amount  of  the  note,  less 
a  credit  of  $126,  and  asked  that  the  lien  on 
the  land  for  which  it  was  executed  be  en- 
forced. 

For  answer  to  this  suit  the  Hensleys,  after 
admitting  the  execution  of  the  note,  set  up 
that  it  was  procured  by  fraud  and  misrep- 
resentation '  on  the  part  of  the  assignor, 
Lyon,  and  was  without  consideration;  that 
when  they  purchased  the  land  from  Lyon, 
paying  therefor  $800  in  cash  and  executing 
the  note  sued  on  for  the  balance,  Lyon  rep- 
resented to  him  that  he  had  a  good  title  to 
the  land  and  conveyed  it  by  deed  with  cov- 
enant of  general  warranty,  although  at  the 
time  he  had  no  title  to  the  mineral  rights  in 
the  land,  as  he  had  theretofore  conveyed  the 
mineral  rights  to  other  parties;  that,  when 
Lyon  sold  and  assigned  the  note,  the  Lynch- 
burg Shoe  Company  knew  that  the  title  to 
the  note  was  defective  and  had  notice  of  the 
facts  concerning  the  defect  in  the  title  to  the 
land;  that  they  were  not  purchasers  of  the 
note  In  due  course  without  notice;  that 
Lyon  was  insolvent,  and  a  judgment  against 
him  on  the  warranty  contained  in  his  deed 
could  not  be  collected. 

For  reply  to  this  answer,  the  Lynchburg 
Shoe  Company  denied  all  the  material  aver- 
ments thereof. 

Thereafter,  and  on  motion  of  the  Lynch- 
burg Shoe  Company,  the  case  was  submitted 
on  the  petition,  answer,  and  reply,  and,  hav- 
ing been  heard  by  the  court,  the  petition  was 
dismissed,  and  the  Lynchburg  Shoe  Com- 
pany asks  that  we  grant  them  an  appeal  and 
reverse  the  judgment 

[1]  It  will  be  observed  that  the  note  was 
regular  on  Its  face  and  came  into  the  posses- 
sion of  the  Lynchburg  Shoe  Company  be- 
fore its  maturity.     It  had  all  the  requlre- 
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ments  of*  a  negotiable  Instrument  provided 
for  in  section  3720bl,  Kentucky  Statutes. 
Wettlaufer  t.  Baxter,  137  Ky.  362, 125  S.  W. 
741,  26  L.  R.  A.  (N.  S.)  804. 

[2]  Therefore,  on  the  face  of  the  Instru- 
ment, the  Lynchburg  Shoe  Company  ap- 
peared as  the  holder  in  due  course  of  a  nego- 
tiable' Instrument,  and  as  such  holder  the 
note  was,  under  subsection  57,  "free  from  any 
defect  of  title  of  prior  parties  and  free  from 
defenses  available  to  prior  parties  among 
themselves." 

So  that  the  Hensleys,  although  they  had 
defenses  that  might  have  defeated  the  col- 
lection of  the  note  if  suit  had  been  brought 
on  it  by  Lyons,  were  denied  by  the  statute 
the  right  to  make  these  defenses  as  against 
the  shoe  company,  unless  when  it  took  the 
paper  It  bad,  as  provided  in  subsection  56, 
"actual  knowledge  of  the  Infirmity  or  defect 
[In  the  title],  or  knowledge  of  such  facts 
that  his  [its]  action  in  taking  the  instrument 
amounted  to  bad  faith." 

Under  these  circumstances  and  the  state  of 
the  record  when  the  case  was  submitted,  the 
only  question  before  us  is:  Who  had  the 
burden. of  proof?  If  the  burden  was  on  the 
Lynchburg  Shoe  Company  to  show  by  evi- 
dence that  it  purchased  the  note  without 
notice  of  the  infirmity  in  the  title  or  the 
circumstances  nnder  which  it  was  executed 
by  the  Hensleys,  then  the  Judgment  of  the 
lower  court  was  correct.  On  the  other  hand, 
if  the  burden  was  on  the  Hensleys  to  show 
by  evidence  the  fraud  in  the  execution  of  the 
note,  or  the  failure  of  consideration,  or  other 
material  circumstances  connected  with  the 
transaction,  manifesting  the  defenses  that 
the  Hensleys  had  the  right  to  make  against 
Lyon,  then  the  Judgment  was  erroneous  and 
should  be  reversed. 

The  petition,  as  we  have  seen,  set  out  a 
state  of  facts  showing  that  the  note  sued  on 
was  a  negotiable  instrument  nnder  section 
3720bl  of  the  Kentucky  Statutes,  and  nnder 
subsection  59  of  section  3720b: 

"Every  bolder  [of  a  negotiable  instrument] 
is  deemed  prima  facie  to  be  a  holder  in  due 
course;  but  when  it  is  shown  that  the  title  of 
any  person  who  has  negotiated  the  instrument 
was  defective,  the  burden  is  on  the  holder  to 
prove  that  he  or  some  person  under  whom  he 
claims  acquired  the  title  as  a  holder  in  due 
course." 

[3]  The  meaning  of  this  Is  that  when  the 
defendant  sets  up  in  his  answer  a  defect  in 
the  title  of  the  plaintiff  who,  on  the  facts 
appearing  in  the  petition,  is  a  bolder  in  due 
course  of  a  negotiable  Instrument,  It  is  in- 
cumbent upon  him  to  introduce  evidence  in 
support  of  bis  defense,  although  it  Is  not 
necessary  that  he  should  go  so  far  as  to  es- 
tablish that  the  holder  took  it  with  notice  of 
the  infirmity  or  defect  in  Its  execution.  He 
may  rest  when  he  has  introduced  sufficient 
evidence  to  show  the  infirmity  or  defect  in 


the  execution  of  the  paper,  such  as  fraud  or 
failure  of  consideration.  When  he  has  done 
this,  the  burden  shifts  to  the  plaintiff  to 
show  that — 

"He  did  not  have  actual  knowledge  of  the  in- 
firmity or  defect,  or  knowledge  of  such  facts, 
that  his  action  in  taking  the  instrument  amount- 
ed to  bad  faith." 

It  therefore  follows  that  an  answer  such 
as  was  filed  in  this  case  does  not  in  itself 
put  the  burden  of  proof  on  the  plaintiff,  if 
the  material  averments  of  the  answer  are 
controverted  In  a  reply. 

Of  course,  if  no  reply  had  been  filed  and  the 
case  had  been  submitted  on  the  petition  and 
answer,  a  Judgment  for  the  defendant  would 
necessarily  have  followed,  because  the  plain- 
tiff would  be  in  the  attitude  of  having  con- 
fessed the  averments  of  the  answer  that  he 
took  the  note  with  notice  ot  the  fraud  in  its 
execution. 

Counsel  for  the  Hensleys  rely  In  support 
of  the  ruling  of  the  trial  court,  putting  the 
burden  on  the  plaintiff,  on  the  case  of  Camp- 
bell v.  Fourth  National  Bank  of  Cincinnati, 
137  Ky.  555,  126  S.  W.  114,  and  there  are 
some  statements  in  the  opinion  in  that  case 
that  are  apparently  misleading,  in  that  the 
inference  might  be  drawn  from  them  that 
the  burden  in  a  case  like  the  one  we  have  Is 
upon  the  plaintiff  in  the  first  Instance  to 
show  by  evidence  that  he  is  a  holder  in  due 
course  and  without  notice  of  any  infirmity 
in  the  title  of  the  paper. 

It  has,  however,  been  made  plain  in  many 
subsequent  opinions  that  we  have  stated  cor- 
rectly the  rule  as  to  where  the  burden  of 
proof  is. 

In  Asbury  v.  Taube,  151  Ky.  142,  151  S. 
W.  372,  Taube  brought  suit  against  Asbury, 
the  Fanners'  Bank  of  Petersburg,  and  Straus, 
to  recover  on  a  check  drawn  by  Asbury  on 
the  Farmers'  Bank  and  made  payable  to 
Straus.  Asbury,  In  defense  of  the  suit, 
pleaded  that  the  check  was  obtained  from 
him  by  fraud  and  that  Taube,  the  plaintiff, 
when  and  before  he  became  the  owner  of  the 
check,  had  notice  of  the  fraud  in  its  execu- 
tion. The  lower  court  directed  a  verdict  In 
favor  of  Taube,  and  Asbury  appealed. 

In  considering  the  case,  the  court  said: 

"The  check  in  question  being  regular  on  its 
face  and  payable  on  demand,  and  being  nego- 
tiated within  two  days  after  it  was  drawn, 
plaintiff  acquired  title  before  it  was  overdue. 
The  only  question  to  be  determined  la:  Did 
plaintiff  take  the  check  in  good  faith  and  for 
value  and  without  notice  of  any  infirmity  in  the 
instrument  or  defect  in  the  title  of  his  code- 
fendant,  Straus?  •  •  •  When  it  is  shown 
that  the  title  of  any  person  who  has  negotiated 
the  instrument  was  defective,  the  burden  is  on 
the  holder  to  prove  that  he  or  some  person  under 
whom  he  claims  acquired  title  as  a  holder  in 
due  course.  •  •  •  The  evidence  in  this  case 
leaves  no  doubt  that  the  check  was  obtained 
from  Asbury  by  fraud.    That  being  shown,  it 
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was  Incumbent  upon  plaintiff  to  show  that  he 
Acquired  title  as  a  holder  in  doe  course." 

Further  In  the  course  of  the  opinion,  the 
court  said  that  there  was  no  evidence  that 
Taube  had  notice  of  fraud  or  any  infirmity 
in  the  title  to  the  paper,  and  therefore  the 
court  properly  directed  a  verdict  in  his  favor. 

In  Muir  v.  Edelen.  156  Ky.  212,  160  S.  W. 
1048,  Edelen,  as  the  assignee  of  a  negotiable 
note  executed  by  Muir  to  the  Clark  Motor 
Car  Company,  brought  suit  on  the  paper 
against  Muir.  Muir  in  his  answer  admitted 
the  execution  of  the  note,  but  charged  that 
it  was  obtained  by  fraud  and  false  repre- 
sentation, and  that  Edelen  had  notice  of  the 
fraud  and  misrepresentation  at  the  time  he 
took  the  note.  On  the  trial  of  the  case,  Muir 
assumed  the  burden  of  proof,  and  at  the  con- 
clusion of  his  evidence  the  court  directed  the 
Jury  to  find  a  verdict  for  Edelen. 

In  the  course  of  the  opinion,  the  court,  in 
holding  that  the  trial  Judge  committed  error 
in  taking  the  case  from  the  jury  upon  the 
conclusion  of  the  evidence  for  Muir  which 
tended  to  show  fraud  and  misrepresentation 
In  the  procurement  of  the  note,  said: 

"Section  3720b,  Kentucky  Statutes,  subsec- 
tion 60,  applies  here,  and  it  is  as  follows:  'Ev- 
ery holder  is  deemed  prima  facie  to  be  a  hold- 
er in  due  course;  (a)  but  when  it  is  shown  that 
the  title  of  any  person  who  has  negotiated  the 
instrument  was  defective,  the  burden  is  on  the 
holder  to  prove  that  he,  or  some  person  under 
whom  he  claims,  acquired  the  title  as  a  holder 
in  due  course.' 

"And  subsection  66  states  when  title  to  a 
negotiable  instrument  is  'defective':  'The  title 
of  a  person  who  negotiates  an  instrument  is 
defective  within  the  meaning  of  this  act,  when 
be  obtained  the  instrument,  or  any  signature 
thereto,  by  fraud,  duress,  etc' 

"So,  when  some  proof  of  fraud,  inducing  the 

execution  of  the  note  sued  on,  was  introduced 

by   appellant,  the  burden   shifted  to  appellee, 

.  Edelen,  to  show  that  he  was  a  holder  in  due 

course." 

In  Barnard  v.  Napier,  167  Ky.  824,  181 
8.  W.  624,  the  court  said: 

Subsection  69  of  section  3720b  "provides  un- 
der what  circumstances  and  upon  whom  the 
burden  of  proof  rests  in  a  trial  of  a  suit  upon 
a  negotiable  instrument.  Every  holder  of  a 
negotiable  instrument  is  prima  facie  deemed 
to  be  a  holder  in  due  course;  but,  when  it  is 
shown  that  there  was  a  defect  in  the  title  of 
any  one  who  haa  negotiated  the  note,  the  bur- 
den is  upon  the  holder  to  prove  that  he,  or 
some  one  under  whom  he  claims,  acquired  the 
title  to  the  instrument  in  due  course.  That  is, 
he  must  prove  that  he  became  the  owner  of  it 
before  it  was  overdue,  and  without  notice  of 
any  previous  dishonor;  that  he  took  it  in  good 
faith  and  for  value;  and  that  at  the  time  it 
was  negotiated  to  him  he  had  no  knowledge 
of  any  infirmity  in  the  instrument  or  defect  In 
the  title  of  the  person  negotiating  it  to  him.  It 
was  held   also  in   the   cases  of   Campbell  v. 


Fourth  National  Bank,  137  Ky.  661  [126  8.  W. 
114],  and  Muir  v.  Edelen,  156  Ky.  212  [160  8. 
W.  1048],  that  the  burden  was  upon  the  holder 
to  show  that  he  was  a  holder  in  due  course, 
when  a  defect  was  shown  to  be  in  the  title  of 
some  one  who  has  negotiated  the  instrument. 
Hence,  the  notes  sued  upon  being  upon  their 
faces  complete  and  regular,  the  appellant  had 
a  prima  facie  case,  but  when  appellees  offered 
proof  of  the  frauds  practiced  by  Bauhard 
Brothers  upon  them  in  procuring  the  execution 
of  the  notes,  and  thus  showed  a  defect  in  the 
title  of  Bauhard  Brothers,  then  the  burden 
rested  upon  appellant  to  show,  by  evidence, 
that  he  was  a  holder  of  the  notes  in  due 
course." 

To  the  same  effect  Is  Commercial  Security 
Co.  v.  Archer,  179  Ky.  842,  201  S.  W.  479. 

It  follows  from  what  we  have  said  that 
the  appeal  must  be  granted  and  the  Judgment 
reversed,  with  direction  to  the  lower  court 
to  proceed  in  conformity  with  this  opinion. 


MATNEY  et  al.  v.  IKONTON  LUMBER  CO. 
(Court  of  Appeals  of  Kentucky.    Feb.  6,  1920.) 

1.  Partnership  <8=>155— Partner  acquiesc- 
ing IN  SALE  OP  FIRM  PROPERTY  AS  PROPERTY 
OF  PARTNER  HAS  NO  CLAIM  AOAINST  BUYER 
WHO    HAS    PAID    COPARTNER. 

B.,  having  made  an  individual  contract  for 
sale  of  lumber  to  defendant,  and  thereunder 
delivered  not  only  his  own  lumber,  but  also 
lumber  belonging  to  himself  and  M.  as  partners, 
being  permitted  by  M.  to  treat  it  as  his  own, 
defendant  was  not  accountable  to  the  partner- 
ship for  the  partnership  timber,  though,  treat- 
ed separately,  it  was  .not  fully  paid  for;  B., 
who  had  become  insolvent,  having  been  paid 
enough  to  cover  all  the  timber,  treated  as  one 
account. 

2.  Partnership  ®=>155— Evidence  shows 
acquiescence  of  partner  in  copartner's 
selling  partnership  pbopebty  as  indi- 
vidual property. 

Evidence  held  to  show  that  M.  acquiesced 
in,  if  he  did  not  agree  to,  B.  treating  as  Ms 
own  individually  lumber  belonging  to  them  as 
partners,  in  filling  his  individual  contract  for 
sale  of  lumber  to  defendant. 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  J.  H.  Matney  and  another,  as 
partners,  against  the  Ironton  Lumber  Com- 
pany. 'Judgment  for  defendant,  and  plain- 
tiffs appeal.    Affirmed. 

Stratton  &  Stephenson,  of  Pikeville,  and 
Wheeler  &  Wheeler,  of  Ashland,  for  appel- 
lants. 

J.  X  Moore,  of  Pikeville,  for  appellee. 

CLARKE,  J.  The  Judgment  appealed  from 
sustained  appellee's  plea  of  payment  in  full 
of  the  claim  of  $3,447.60,  which  appellants, 
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T.  H.  Matney  and  J.  N.  Bevins,  as  partners, 
asserted  against  it  for  timber  sold  and  de- 
livered. 

By  written  contract  dated  September  5, 
1912,  Bevins  agreed  to  deliver  to  appellee  at 
Catlettsburg,  Ky.,  about  1,000  logs  at  stipu- 
lated prices  for  various  kinds  and  grades; 
appellee  agreeing  to  advance  to  Bevins  on 
this  timber  "$300  and  $200  In  30  days  from 
date,  and  then  about  November  1st  they  are 
to  advance  whatever  second  parties  [appel- 
lee] think  sufficient,  and  about  every  30 
days  from  then  on." 

This  contract  covered  timber  owned  by 
Bevins  In  three  or  four  separate  tracts  ad- 
jacent to  Big  Sandy  river  "from  Grapevine 
down  to  the  forks  and  from  the  forks  down 
to  Chloe  creek." 

Shortly  after  Bevins  made  this  contract 
he  acquired  a  half  interest  In  some  timber 
on  Harold's  branch,  the  other  half  of  which 
was  owned  by  Matney,  and  admittedly  this 
partnership  timber  was  delivered  by  Bevins 
to  appellee  under  the  terms  and  conditions 
of  his  written  contract  above  referred  to. 

The  evidence  shows' conclusively  that  Bev- 
ins made  the  deliveries  and  received  ad- 
vancements on  and  settlements  for  this  Um- 
ber along  with  and  In  the  same  manner  as 
he  did  his  own  timber;  that  appellee  paid 
to  Bevins  all  and  more  than  was  due  for  all 
timber  delivered  to  it,  Including  the  partner- 
ship timber.  But  it  also  appears  that,  If 
the  partnership  timber  be  considered  sepa- 
rately, Bevins  received  as  payments  on  It 
approximately  $1,400  less  than  under  the 
contract  was  due  therefor,  but  received  more 
than  that  amount  in  excess  of  what  was  due 
for  timber  owned  by  him  individually. 

Since  Bevins  was,  at  the  time  this  contro- 
versy arose,  insolvent  and  largely  Indebted 
to  Matney  on  partnership  accounts,  if  ap- 
pellee must  separate  its  accounts  and  settle 
separately  with  Bevins  and  the  partnership, 
Matney  will  recoup  his  advancements  to  the 
firm,  and  appellee  will  lose  its  overpayments 
to  Bevins  on  timber  owned  by  him  individu- 
ally. 

[1]  It  is  appellants'  contention  that  these 
accounts  should  have  been  separated,  and 
that  the  court  erred  in  treating  partnership 
timber  as  a  part  of  the  one  transaction  be- 
tween appellee  and  Bevins;  that  this  result- 
ed in  permitting  appellee  to  credit  on  its 
claim  for  an  overpayment  to  Bevins  the 
partnership  debt  against  it,  in  violation  of 
the  well-known  rule  that  a  creditor  of  a 
member  of  a  partnership  cannot  offset  such 
a  claim  against  his  indebtedness  to  the  firm, 
but  only  against  the  debtor  member's  inter- 
est in  the  firm's  assets. 

It  is  obvious,  however,  that  Matney  could 
not  Invoke  this  rule  of  law  In  his  behalf  and 
to  the  detriment  of  appellee,  if,  as  claimed 
by  appellee,  it  had  no  separate  contract  with 
the  partnership,  but  bought  all  the  timber 


under  the  one  written  contract  from  Bevins, 
who  was  permitted  by  his  partner,  Matney, 
to  treat  as  his  own  and  deliver  the  partner- 
ship Umber  to  appellee  under  its  written 
contract  with  him. 

[2]  It  was  upon  this  quesUon  of  fact  as 
to  whether  there  was  a  separate  contract 
between  appellee  and  the  partnership  for 
the  Harold  creek  Umber  that  the  decision  of 
the  chancellor  was  based.  Proof  was  taken 
before  the  master,  who  found  from  the  evi- 
dence that  all  of  the  Umber,  Including  tills 
partnership  Umber,  was  sold  and  delivered 
by  Bevins  to  appellee  under  the  written  con- 
tract Between  them  and  to  which  Matney 
and  Bevins,  as  partners,  were  not  parties. 
Upon  exceptions  by  appellants  the  chancel- 
lor confirmed  the  master's  finding.  A  care- 
ful consideration  of  the  evidence  convinces 
us  that  the  chancellor  did  not  err  In  so  do- 
ing. Only  Bevins  and  Matney  testified  up- 
on their  side  of  this  question,  and  Richey 
and  Henry,  officers  and  employes  of  the  ap- 
pellee, upon  the  other. 

Even  the  testimony  of  appellants  Is,  on 
the  whole,  confirmatory  of  that  of  appellee's 
witnesses  that  it  was  agreed  by  all  parties 
that  this  Umber  should  be  included  and  was 
delivered  under  the  Bevins  contract  All  of 
the  circumstances  are  corroborative  of  this 
fact  Appellee  kept  no  account  with  the 
firm,  but  entered  all  deliveries  and  payments, 
regardless  of  from  what  tract  the  Umber 
came,  in  the  one  account  it  kept  with  Bevins 
individually.  All  payments  were  made  to 
Bevins  by  check.  Bevins  attended  to  all  of 
the  business  as  though  it  were  his  own.  Mat- 
ney was  present  on  several  occasions  when 
deliveries  were  made,  and  never  requested 
that  separate  accounts  be  kept  or  that  pay- 
ments be  made  to  the  partnership  for  its 
timber,  and  It  was  nearly  a  year  after  all 
the  timber  had  been  delivered  that  In  this 
litigation,  which  arose  about  another  mat-- 
ter,  Matney,  in  the  partnership  name,  first 
indicated  a  desire  for  a  separate  accounting 
for  the  partnership  timber,  or  intimated  that 
the  partnership  had  any  contract  with  or 
claim  against  appellee. 

It  seems  quite  clear  that  all  parties  un- 
derstood and  agreed  that  appellee  was  deal- 
ing with  Bevins  only  and  Individually,  and 
that  Matney  was  looking  to  Bevins,  and  not 
to  appellee,  for  his  money  during  the  time  the 
business  was  being  transacted.  The  esti- 
mates and  payments  were  made  to  Bevins 
by  appellee  upon  total  deliveries  quite  Irre- 
spective of  from  what  tracts  they  originat- 
ed; and  it  would  be  extremely  Inequitable 
after  this  bad  been  done  and  Bevins  had 
been  paid  In  full  for  all  deliveries  under  the 
contract  made  only  with  him,  If  his  partner 
in  a  part  of  the  Umber  thus  delivered  and 
paid  for,  who  had  acquiesced,  if  he  had  not 
in  fact  agreed,  that  the  business  should  be 
so  transacted,  could  come  In  and  demand  a 
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separate  accounting  for  that  part  of  the  tim- 
ber In  which  he  had  an  Interest 

We  are  therefore  convinced  that  not  only 
the  facts,  bat  the  equities  as  well,  are  en- 
tirely upon  the  side  of  appellee  as  against 
Matney,  and  that  the  Judgment  of  the  chan- 
cellor should  be,  and  It  is  affirmed. 


WALKER   v.   DILL'S    ADM'R. 
(Court  of  Appeals  of  Kentucky.    Jan.  27, 1920.) 

1.  Wnxs  <®=»68— Existence  or  contract  to 

DEVISE  JURY   QUESTION. 

Evidence  held  to  call  for  submission  to  the 
jury  of  the  question  of  the  existence  of  a  con- 
tract between  decedent  and  plaintiff,  suing  his 
administrator,  that  decedent  would  leave  plain- 
tiff, a  married  woman,  the  house  in  which  she 
and  her  husband  lived  with  decedent  if  plaintiff 
would  take  care  of  decedent  as  long  as  he  lived. 

2.  Work  and  labor  «=6,  7(1)— Contract  to 
pat  for  board  and  services  presumed 
only  between  stranoebs. 

Where  a  relative  lives  with  another  or  other 
relatives  as  a  member  of  the  family  by  mutual 
consent,  there  is  no  presumption  that  he  is  to 
pay,  or  the  others  to  receive,  compensation  for 
board  and  services,  but  where  a  stranger  so  lives 
with  others,  there  is  such  a  presumption,  and 
contract  to  pay  for  the  services,  board,  etc.,  will 
be  implied. 

3.  Specific  performance  <8=>39,  46  —  Oral 
contract  to  will  realty,  though  partly 
carried  out,  not  specifically  perform - 

ABLE. 

An  action  cannot  be  maintained  for  specific 
performance  of  an  oral  contract  to  will  realty 
in  return  for  services,  as  it  is  within  the  statute 
of  frauds,  prohibiting  the  sale  or  transfer  of 
land  by  parol,  while  part  performance,  as  the 
performance  of  services  or  the  delivery  of  con- 
sideration, does  not  take  the  contract  out  of  the 
statute. 

4.  Frauds,  statute  of  «J=»138(4)— Recovery 

OF  VALUE  OF  REALTY  ORALLY  AOBEED  TO  BE 
DEVISED  FOR  SUPPORT. 

Where  plaintiff  carried  out  her  contract  by 
supporting  defendant  administrator's  decedent 
for  life  and  decedent  failed  to  perform  his  oral 
agreement,  not  specifically  enforceable  under 
the  statute  of  frauds,  to  will  plaintiff  the  house 
in  which  they  had  lived,  plaintiff  may  recover 
from  the  administrator,  not  the  specific  proper- 
ty, but  its  value  or  equivalent,  where  the  value 
of  the  services  rendered  by  plaintiff  cannot  be 
determined. 

5.  Wills  *=»58  (2)— Evidence  sufficient  to 
show  acceptance  of  contract  to  devise. 

Showing  that  plaintiff  had  entered  upon  per- 
formance of  her  claimed  contract  to  care  for 
decedent  for  life  in  return  for  a  devise  of  the 
house  in  which  they  lived,  and  was  carrying  it 
out;  and  performing  in  detail  at  the  time  of 
decedent's   death,  was   sufficient  to  show   that 


she  accepted  his  offer  or  contract  to  will  her 
the  house  in  return  for  care  for  life. 

Appeal  from  Circuit  Court,  Todd  County. 

Action  by  Mrs.  Jimmie  Barbee  Walker 
against  J.  N.  Dill's  Administrator.  From 
Judgment  for  defendant,  plaintiff  appeals. 
Reversed  and  remanded  for  new  trial. 

Trimble  &  Bell,  of  Hopklnsville,  for  ap- 
pellant. 
J.  R.  Malloy,  of  Blkton,  for  appellee. 

SAMPSON,  J.  This  action  was  commenced 
in  the  Todd  circuit  court  by  Mrs.  Jimmie 
Barbee  Walker  against  the  administrator  of 
J.  N.  Dill,  to  enforce  an  alleged  contract  made 
between  Mrs.  Walker  and  J.  N.  Dill  in  his 
lifetime,  whereby  J.  N.  Dill  agreed,  in  consid- 
eration of  Mrs.  Walker  waiting  upon  him, 
boarding,  lodging,  and  caring  for  him,  to  give 
by  will  to  Mrs.  Walker,  at  his  death,  a  certain 
house  and  lot  situated  in  the  city  of  Elkton, 
Ky.,  of  the  value  of  $2,250.  Dill  died  without 
executing  any  will  or  otherwise  conveying  the 
property  to  Mrs.  Walker,  and  his  administra- 
tor is  resisting  the  claim  of  Mrs.  Walker  to 
the  property  or  its  equivalent.  The  suit  does 
not  seek  to  have  a  specific  performance  of  the 
contract  to  convey  or  give  the  property  to 
Mrs.  Walker  but  only  to  recover  its  value, 
12,250. 

Issue  being  Joined,  a  Jury  was  impaneled 
to  try  the  issues  of  fact,  whereupon  Mrs. 
Walker,  plaintiff  below,  called  a  number  of 
witnesses,  who  testified  in  her  behalf  concern- 
ing the  services  performed  by  her  for  Mr. 
Dill  during  his  last  illness,  and  also  relating 
fragments  of  conversations  had  with  Mr.  Dill, 
concerning  a  contract  which  it  is  alleged  he 
had  entered  into  with  Mrs.  Walker  to  care 
for,  board,  and  lodge  him  during  his  lifetime, 
and  for  which  he  was  to  give  by  will  to  her 
the  house  and  lot  in  question.  At  the  conclu- 
sion of  the  evidence  for  the  plaintiff  the  ad- 
ministrator entered  a  motion,  which  the  court 
sustained,  to  peremptorily  instruct  the  Jury 
to  find  for  the  estate  of  Dill.  This  motion 
was  objected  to  by  the  plaintiff,  but  the  court 
instructed  the  Jury  to  find  and  return  a  ver- 
dict for  the  administrator,  which  was  done. 
Judgment  being  entered  on  the  verdict,  Mrs. 
Walker  appeals. 

The  question  presented  Is:  Was  the  evi- 
dence for  the  plaintiff  upon  the  subject  of 
whether  or  not.  an  express  contract  was  en- 
tered into  between  Mrs.  Walker  and  the  de- 
ceased, Dill,  by  which  Mrs.  Walker  was  to 
care  for,  board,  and  lodge  Dill  in  considera- 
tion of  Dill  willing  to  her  the  house  and  lot 
in  question,  sufficient  to  have  warranted  the 
trial  court  in  submitting  the  case  to  the  Jury? 
To  determine  this  we  will  examine  briefly 
the  evidence. 

[1]  The  principal  witness  for  Mrs  Walker 
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was  Mrs.  Lucy  Barbee,  mother  of  appellant. 
This  evidence  was  taken  In  deposition,  and 
read  to  the  jury.  The  witness  was  73  years 
of  age,  and  shortly  after  Dill  purchased  the 
property  In  question  and  moved  with  Mrs. 
Walker  and  ber  husband  Into  the  house,  and 
Mrs.  Walker  began  to  board,  lodge,  and  care 
for  Dill,  Mrs.  Barbee  came  to  visit  her  daugh- 
ter, and  remained  several  weeks.  She  Imme- 
diately became  acquainted  with  Mr.  Dill,  and, 
according  to  her  evidence,  frequently  talked 
with  him.  She  was  asked  whether  she  heard 
Dill  speak  of  a  contract  or  agreement  made 
by  him  with  Mrs.  Walker  to  care  for  him  in 
consideration  of  Dill  conveying  the  house 
they  then  lived  in  to  Mrs.  Walker,  and  she 
answered: 

"Well,  be  just  said  that  he  did  not  see  how  he 
could  get  along  without  Mrs.  Walker,  and  he 
had  agreed  to,  as  long  as  she  gave  him  her  at- 
tention, as  long  as  he  lived,  to  give  her  that 
home.  / 

"Q.  What  home  did  he  refer  to?  A.  To  the 
Woods  place  (the  one  where  they  lived). 

"Q.  Was  it  the  house  in  which  they  were  liv- 
ing at  the  time?    A.  Yes,  sir. 

"Q.  How  often  did  you  hear  him  make  this 
statement?    A.  Mighty  near  every  day. 

"Q.  Did  you  ever  hear  him  make  any  other 
statement  about  Mrs.  Walker  living  up  to  the 
contract?  A.  Yes,  sir;  he  would  ask  her  nearly 
every  day.  He  would  say,  'Well,  are  you  going 
to  live  up  to  your  contract?'  and  just  talked  to 
her  that  way,  and  said,  'I  don't  see  how  I  could 
get  along  without  you ;'  and  then  he  would  tell 
her  that  she  had  contracted  to  care  for  him  as 
long  as  he  lived.    •    •    * 

"Q.  Ton  say  that  he  said  she  had  agreed  to 
care  for  him  as  long  as  he  lived,  and  what  did 
he  say  he  had  agreed  to?  A.  To  give  her  that 
home.  They  had  went  into  a  contract  to  give 
her  that  home  for  her  attention  as  long  as  he 
lived. 

"Q.  How  did  he  say  he  was  going  to  give  it 
to  her?  A.  He  said  he  was  going  to  will  it  to 
her,  and  said  it  was  her  home. 

"Q.  Did  he  say  anything  about  what  he  want- 
ed ber  to  do  with  it  after  he  was  dead?  A.  He 
said  he  wanted  her  to  keep  it 

"Q.  Did  he  say  anything  about  whether  he 
wanted  her  to  sell  it?  A.  No,  sir ;  he  just  said, 
'It  will  be  her  home  at  my  death  according  to 
the  contract,  and  I  want  her  to  keep  it'  " 

The  next  witness,  W.  H.  Grumley,  was 
called,  and  testified  that  "Mr.  and  Mrs.  Walk- 
er and  Dill  all  moved  into  the  house  in  ques- 
tion at  the  same  time,  and  that  he  had  heard 
Mr.  Dill  say  that  Mrs.  Walker  was  very  kind 
to  him,  and  he  did  not  know  how  he  (Dill) 
could  get  along  unless  he  had  somebody  to 
give  him  attention,  and  that  Mr.  and  Mrs. 
Walker  were  always  ready  to  get  a  buggy 
and  take  him  to  his  farm  or  anywhere  he 
wanted  to  go.  Grumley  was  asked  what  he 
said  to  him,  if  anything,  concerning  a  con- 
tract with  Mrs.  Walker  to  give  her  the  house 
and  lot,  to  which  he  answered  that  Dill  did 
not  tell  him  anything  about  a  contract,  but 
upon  being  quizzed  he  said: 


"Mr.  Walker  was  whitewashing  on  the  back  of 
the  premises,  and  I  said  something  to  him  about 
fixing  the  place  up,  and  Mr.  Dill  said  it  was  his 
(Walker's)  place,  and  he  says,  'It  will  be;  I 
have  that  all  arranged.  That  is  all  fixed.'  He 
said  it  would  be. 

"Q.  Said  it  would  be?  A.  Yes,  sir;  I  told 
him  I  did  not  know  it  was  Mr.  Walker's  prop- 
erty, and  he  said  it  would  be." 

Patterson  Walker  was  then  called  for  the 
plaintiff,  and  testified  that  his  mother,  Mrs. 
Walker,  gave  Mr.  Dill  a  great  deal  of  atten- 
tion, and  waited  upon  him  with  care  and 
patience.  Being  asked  how  much  trouble 
Dill  was  to  his  mother,  he  answered: 

"He  was  much  trouble. 

"Q.  Did  you  hear  Mr.  Dill,  during  the  time 
he  lived  there,  make  any  statement  about  a  con- 
tract he  had  with  your  mother  about  nursing 
him  and  caring  for  him,  to  give  her  that  house 
down  there?  If  you  heard  any  conversation, 
tell  the  jury  what  was  said.  A.  I  did  once.  I 
came  in  the  room,  and  mother  was  just  finishing 
bathing  his  feet.  I  came  in  and  sat  down  by 
the  fire. 

"Q.  Did  he  have  trouble  with  his  feet?  A. 
Yes,  sir ;  and  he  explained  to  me  that  he  had  a 
contract  that  if  they  cared  for  him  all  his  life 
they  were  to  have  that  house. 

"Q.  Did  he  say  when  he  made  that  contract 
with  her?   A.  He  did  not  say. 

"Q.  But  he  said  what  the  contract  was?  A. 
Yes,  sir." 

N.  M.  Carlisle  stated  he  visited  Mr.  Dill  at 
his  home  twice  on  business,  and  that  on  one 
occasion  he  heard  Dill  say  that  Mrs.  Walker 
was  very  attentive  to  him,  and — 

"that  he  did  not  see  how  he  could  get  along 
without  her,  and  that  he  had  made  a  trade  with 
her  to  come  there  and  take  care  of  him.  •  •  * 
He  just  simply  got  her  to  come  there  and  stay 
with  him,  let  him  live  with  them  during  his  life, 
and  he  said  this:  That  he  could  never  repay 
her  for  the  kindness  she  had  shown  him,  that 
she  had  give  him  while  he  was  there. 

"Q.  What,  if  anything,  did  he  say  about  pay- 
ing her  for  attention  under  the  contract?  A. 
He  said  he  expected  her  to  have  that  home." 

Another  witness,  Mrs.  Lily  Simpson,  stated 
that  she  was  frequently  at  the  house  of  Dill 
and  Mrs.  Walker,  and  that  she  heard  Dill 
say — 

"he  had  agreed  that  Mrs.  Walker  was  to  have 
that  home  place ;  he  was  going  to  give  her  that 
at  his  death. 

"Q.  Said  he  had  agreed  to  do  that?  A.  Yes, 
sir;  said  nobody  was  entitled  to  it  more  than 
she  was,  and  he  intended  for  her  to  have  it 

"Q.  For  what  reason  was  he  going  to  give  her 
that  property?  A.  Well,  he  said  that  had  been 
more  of  a  home  than  he  bad  since  his  wife  died. 

"Q.  Was  it  compensation  for  what  she  was 
doing  for  him?    A.  Yes,  sir." 

By  other  witnesses  the  value  of  the  proper- 
ty was  shown  to  be  about  $1,800. 

From  this  evidence  we  are  persuaded  that 
there  was  an  agreement  between  the  deceased 
and  Mrs.  Walker,  in  substance,  the  same  as 
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alleged  In  the  petition.    Of  course,  when  the 
witnesses  for  the  defendant  are  called  all  this 
may  be  explained  away  or  contradicted,  but 
we  are  of  opinion  that  there  was  more  than 
a  scintilla  of  evidence  supporting  the  plain- 
tiff's  cause  of  action,  and  the  trial  court 
should  have  submitted  the  case  to  the  Jury. 
Mrs.  Walker  was  not  related  to  Dill  In  any 
way  whatever.    The  parties  were  not  living 
together  as  one  family  by  mutual  agreement 
and  for  the  advantage  of  all,  but,  according 
to  appellant's  contention,  Dill  was  residing 
with  Mr.  and  Mrs.  Walker  for  the  purpose  of 
obtaining  care  and  attention,  board  and  lodg- 
ing, and  not  for  the  mutual  advantage  of  the 
Walkers,  except  In  bo  far  as  he  promised  to 
compensate  them  for  their  care  and  attention. 
[2]  The  rule  applied  in  the  case  of  Arm- 
strong v.  Shannon,  177  Ky.  549,  197  S.  W. 
950,  and  other  cases  of  similar  character,  is 
not  applicable  In  all  respects  to  cases  of  the 
character  of  the  one  now  under  consideration. 
The  contract  relied  upon  in  the  Armstrong- 
Shannon  Case  was  one  between  relatives  liv- 
ing together  by  mutual  consent  for  the  ad- 
vantage of  all,  while  the  contract  in  this  case 
at  bar  is  one  between  strangers.    In  a  case 
where  a  relative  lives  with  another  or  other 
relatives  as  a  member  of  the  family  by  mu- 
tual consent,  no  presumption  Is   to  be  in- 
dulged that  the  one  is  to  pay,  or  the  other  is 
to  receive,  compensation  for  board  or  services, 
but  in  a  case  between  strangers  quite  a  dif- 
ferent rule  is  applied.    Where  a  stranger  is 
taken  care  of,  boarded  and  lodged,  a  con- 
tract to  pay  for  the  services,  board,  and  lodg- 
ing will   be   implied.     Here,   however,   Mrs. 
Walker  contends  that  she  had  specific  con- 
tract with  the  deceased,  Dill,  giving,  or  will- 
ing to  her  at  his  death  the  house  and  lot  in 
which  they  all  lived,  of  the  value  of  $2,250. 
Evidence  is  introduced  which  tends  strongly 
•  to  support  the  allegations  of  the  petition,  and 
to  establish  the  contract  relations  between 
Mrs.   Walker   and   Mr.   Dill.     Mrs.    Walker 
was  not  a  competent  witness,  nor  did  she 
offer  to  testify.    She  called  a  number  of  wit- 
nesses, who  did  not  hear  she  and  Dill  entef 
into  the  contract,  but  who  did  hear  Dill  state 
the  terms  of  the  contract  and  confirm  and 
ratify  it 

[3]  In  cases  of  this  kind  we  have  frequent- 
ly held  that  an  action  could  not  be  maintain- 
ed for  specific  performance  because  the 
contract  is  within  the  statute  of  frauds,  pro- 
hibiting the  sale  or  transfer  of  land  by  parol, 
and,  further,  that  a  part  performance  of  a 
contract,  such  as  the  performance  of  service 
or  the  delivery  of  consideration,  will  not  take 
the  contract  out  of  the  statute  of  frauds. 
Doty's  Adm'r,  etc.,  v.  Doty's  Guardian,  118 
Ky.  204,  80  S.  W.  803,  26  Ky.  Law  Rep.  63, 
2  L.  R.  A  (N.  S.)  713,  4  Ann.  Cas.  1064; 
Grant  v.  Craigmiles,  1  Bibb,  205;  Hayden  v. 
Mcllvaln,  4  Bibb,  58;  Holtzclaw  v.  Blackerby, 
8  Bush,  40. 


But  holding  the  statute  of  frauds,  not 
a  sword,  but  only  a  shield,  we  have  frequently 
written  that  one  who  has  performed  his  part 
of  a  contract,  similar  to  the  one  under  consid- 
eration, and  the  other  party  has  failed,  as  in 
this  case,  the  one  performing  may  recover,  not 
the  specific  property,  but  its  value  or  equiv- 
alent Doty's  Adm'r  v.  Doty's  Guardian,  su- 
pra ;  Benge  v.  Hiatt's  Adm'r,  82  Ky.  666, 6  Ky. 
Law  Rep.  714,  56  Am.  Rep.  912;  Stowers  v. 
Hollls,  83  Ky.  544,  7  Ky.  Law  Rep.  549 ;  Mer- 
cer v.  Mercer,  87  Ky.  30,  9  Ky.  Law  Rep.  870, 
7  S.  W.  401,  and  other  cases  cited.  In  the  re- 
cent case  of  Duke's  Adm'r  v.  Crump,  185  Ky. 
325,  215  S.  W.  42,  we  said: 

"While  it  is  true  that  there  is  a  class  of  cases 
holding  that  for  a  breach  of  contract  to  devise 
the  measure  of  recovery  is  the  value  of  the 
property  agreed  to  be  devised,  it  will  be  found 
that  that  rule  is  confined  to  cases  where  the  bene- 
fit to  the  intestate  cannot  be  measured  in 
money,  and  there  is  no  way  to  determine  the 
amount  of  recovery,  except  by  the  pecuniary 
standard  fixed  by  the  parties  to  the  contract" 

— and  further  that  where  "the  benefit  to  the 
intestate  could  be  measured  by  ascertaining 
the  reasonable  value  of  plaintiff's  services, 
and  no  resort  to  the  standard  fixed  by  the 
contract  was  necessary,"  then  the  plaintiff 
Is  entitled  to  recover  only  the  value  of  the 
services  performed,  and  not  the  amount  fixed 
by  the  contract  In  other  words,  in  cases  in 
which  it  is  possible  to  determine  from  the 
evidence  the  reasonable  value  of  the  services 
performed,  this  will  be  the  measure  of  re- 
covery, but  where  the  thing  done  or  services 
performed  is  of  such  nature  as  not  to  admit 
of  a  reduction  to  a  monetary  value,  then  th» 
contract  made  between  the  parties  will  be  re- 
ceived to  fix  the  value;  and  In  case  where 
lands  or  other  property  is  agreed  to  be  de- 
vised, the  value  of  such  property  or  land  will 
be  considered  as  the  measure  of  recovery, 
though  the  thing  Itself  cannot  be  recovered 
nor  the  contract  specifically  enforced. 

[5]  The  contention  is  made  that  there  is 
not  the  slightest  evidence  in  the  record  that 
the  contract  was  ever  accepted  by  appellant 
Mrs.  Walker",  and  on  this  point  no  witness 
specifically  testifies  that  Mrs.  Walker  accept- 
ed the  contract;  but  practically  every  witness 
that  testified  in  the  case  related  facts  show- 
ing that  Mrs.  Walker  had  entered  upon  the 
performance  of  the  contract,  was  carrying  it 
out  and  performing  it  in  detail  at  the  time 
of  the  death  of  Dill,  which  was  abundantly 
sufficient  to  show  that  she  accepted  the  con- 
tract. 

Upon  a  return  of  the  case  to  the  lower  court 
new  trial  will  be  had;  and,  if  the  evidence 
upon  another  trial  is  similar  to  that  upon 
the  last  trial,  the  court  will  submit  the  case 
to  the  Jury  under  proper  instructions. 

Judgment  reversed. 
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PHILLIPS  et  al.  y.  MURPHY  et  aL 
(Court  of  Appeals  of  Kentucky.    Feb.  3, 1920.) 

1.  FHAUDS,  STATUTE  OF  «=>75— MUTUAL  ORAL 
PROMISES  TO  DEVISE  LANDS  ABE  WITHIN 
BTATTTTE  AND  DO  NOT  PREVENT  REVOCATION 
or  WILLS. 

Where  two  sisters,  owning  adjoining  land, 
orally  agreed  to  enjoy  their  lands  in  common, 
and  each  dispose  of  her  land  by  will  so  that 
the  survivor  should  have  a  life  estate,  and 
each  executed  a  will  giving  the  other  a  life 
estate,  such  oral  agreement,  being  within  the 
statute  of  frauds,  could  not  prevent  them  from 
revoking  the  wills  and  selling  their  respective 
lands. 

2.  Wills  <g=>481— Speak   onlt  from  death 

OF  TESTATOR. 

A  will  speaks  from  the  death  of  testator, 
and  cannot  operate  to  dispose  of  property, 
though  mentioned  in  and  attempted  to  be  devis- 
ed by  its  provisions,  of  which  the  testator  was 
not  the  owner  at  the  time  of  his  death. 

S.  Vendor  and  purchaser  <8=»239(9)— Inno- 
cent SUBSEQUENT  GRANTEE  ACQUIRES  TITLE 
TO  PROPERTY  OBTAINED  BY  FRAUD.' 

An  innocent  grantee  of  one  who  obtained 
land  by  fraud  acquires  good  title  to  the  land. 

4.  Vendor  and  purchaser  <g=»239(9)— Inno- 
cent GRANTEE  OF  ONE  OBTAINING  PROPERTY 
FROM  ONE  LACKING  IN  MENTAL  CAPACITY  AC- 
QUIRES GOOD  TITLE. 

An  innocent  grantee  of  one  who  obtained 
a  conveyance  from  one  lacking  mental  capacity 
acquired  good  title  as  against  the  original  gran- 
tor. 

5.  Insane  persons  <8=>61— Deed  of  person 
of  unsound  mind  not  void. 

The  deed  of  a  person  of  unsound  mind  is 
not  void,  but  voidable. 

8.  Deeds  <S=>  196(1)— Grantor  presumed  to 

HAVE  MENTAL  CAPACITY. 

There  is  a  presumption  that  the  grantor  of 
lands  was  possessed  of  sufficient  mental  capac- 
ity to  give  effect  to  his  conveyance,  and  one  at- 
tacking such  a  conveyance  must  overcome  such 
a  presumption  by  more  than  a  mere  equilib- 
rium of  testimony. 

Appeal  from  Circuit  Court,  Muhlenburg 
County. 

Action  by  Lucy  Phillips  and  others  against 
Jesse  Murphy  and  another.  Judgment  for 
defendants,  and  plaintiffs  appeal.    Affirmed. 

Hubert  Meredith,  of  Greenville,  for  appel- 
lants. 

T.  J.  Sparks  and  Belcher  ft  Belcher,  all  of 
Greenville,  tor  appellees. 

SETTLE,  J.  It  appears  from  the  aver- 
ments of  the  petition  in  this  case  that  Sarah 
E.  Lile  and  Mary  J.  Lile,  elderly  unmarried 
sisters,'  each  owned  a  parcel  of  land  in  Muh- 
lenburg county,  that  of  the  former  containing 


72  acres,  that  of  the  latter  SS  acres,  which 
they  obtained  by  devise  or  Inheritance 
through  the  death  of  Mark  Lile,  a  bachelor 
brother.  The  tracts  adjoined,  and  as  the  58- 
acre  tract  of  Mary  J.  Lile  contained  no  build- 
ings, and  the  72-acre  tract  of  Sarah  E.  Lile 
the  dwelling  house  and  other  buildings  which 
had  been  occupied  by  the  former  owner  of 
both  parcels  of  land,  the  sisters  both  resided 
practically  the  remainder  of  their  respective 
lives  on  the  72-acre  tract,  obtaining  a  joint 
support  from  the  two  tracts,  and  sharing  In 
common  the  rents  and  profits  derived  from 
their  cultivation.  While  thus  residing  to- 
gether each  of  the  sisters  executed  a  will. 
By  that  of  Sarah  E.  Lile  the  72  acres  of  land, 
of  which  she  was  the  owner,  was  devised  to 
her  sister,  Mary  J.  Lile,  for  life,  with  remain- 
der in  fee  simple,  at  her  death,  to  the  chil- 
dren of  their  brother,  Thomas  J.  Lile.  By 
the  will  of  Mary  J.  Lile  the  58  acres  of  land 
owned  by  her  was  devised  to  her  sister,  Sar- 
ah E.  Lile,  for  life  with  remainder  In  fee 
simple,  at  her  death,  to  the  children  of  their 
brother  Joe  M.  Lile. 

The  wills  bear  date  August  12,  1896.  Sar- 
ah E.  Lile  died  In  1912,  Mary  J.  Lile  In  1913, 
and  the  will  of  each  was  admitted  to  probate 
by  the  Muhlenburg  county  court  shortly  aft- 
er her  death.  It  turned  out,  however,  that 
neither  testatrix  at  the  time  of  her  death 
had  title  to  the  land  devised  by  her  will ;  the 
72-acre  tract  of  Sarah  E.  Lile  having  by  deed 
executed  In  1909  been  conveyed  by  her  to 
WUUe  Lile,  a  great-nephew,  and  the  58-acre 
tract  of  Mary  J.  Lile  sold  and,  by  deed  of 
January  25,  1909,  conveyed  by  her  to  one 
Jesse  Murphy,  who,  by  deed  of  December  24, 
1910,  sold  and  conveyed  It  to  Will  Gary. 

This  action  was  brought  in  the  court  below 
December  31,  1913,  by  the  appellants,  Lucy 
Phillips  and  others,  children  of  Joe  M.  Lile, 
against  the  appellees,  Jesse  Murphy  and  Will 
Gary,  setting  up  claim  of  title  as  remainder- 
men under  the  will  of  Mary  J.  Lile  to  the  58- 
acre  tract  of  land  conveyed  by  her  to  Murphy 
and  by  the  latter  to  Gary,  and  attacking  the 
deeds  as  void  on  the  grounds:  (1)  That  as 
by  virtue  of  an  alleged  parol  agreement  be- 
tween the  sisters  they  lived  together  and  en- 
joyed the  use  of  their  lands  in  common  while 
both  lived,  In  consideration  of  the  execution 
by  each  of  a  will  devising  her  land  to  the 
other  for  life,  with  remainder  to  the  children 
of  the  brother  named  in  her  wfll,  such  agree- 
ment put  it  out  of  the  power  of  either  to  sell 
or  by  deed  convey  her  part  of  the>  land,  the 
one  to  Willie  Lile  and  the  other  to  the  appel- 
lee Jesse  Murphy,  as  attempted;  (2)  that 
the  grantors  were  mentally  incapable  of  un- 
derstanding the  transactions  involved  in  the 
execution  of  the  deeds  made  by  them,  re- 
spectively, and  that  the  deed  from  Mary  J. 
Lile  to  the  appellee  Murphy  was  obtained  by 
fraud  and  coercion  practiced  by  him  upon 
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the  grantor,  In  which  he  was  assisted  by  Wil- 
lie Lile  and  J.  Lile,  his  father,  which  alleged 
fraud  and  coercion,  it  was  farther  averred,  al- 
so rendered  void  the  deed  from  the  appellee 
Murphy  conveying  the  same  land  to  the  ap- 
pellee Gary.  It  does  not  appear  from  the 
record  before  us  whether  the  remaindermen 
under  the- will  of  Sarah  E.  Llle  have  sued  to 
set  aside  the  deed  from  her  to  Willie  Idle. 

The  appellees  answered  separately,  trav- 
ersing the  averments  of  the  petition,  and 
that  of  the  appellee  Gary  alleging  his  good 
faith  In  the  purchase  of  the  land  and  ac- 
ceptance of  the  deed  from  Murphy  and  de- 
nying knowledge  or  means  of  Information  on 
his  part  of  any  mental  Incapacity  on  her  part 
to  make  the  deed,  or  fraud  or  coercion  prac- 
ticed by  Murphy  In  his  purchase  of  the  land 
or  procurement  of  the  deed  to  same.  The 
affirmative  matter  of  each  answer  was  con- 
troverted by  reply.  On  the  submission  of  the 
case  the  circuit  court  rendered  Judgment  dis- 
missing the  petition  at  appellants'  cost; 
hence  this  appeal. 

[1,  2]  Appellants'  first  ground  of  attack  up- 
on the  deed  from  Mary  J.  Idle  to  the  appellee" 
Murphy  was  insufficient  to  authorize  its  can- 
cellation; and  no  claim  is  made  by  their 
counsel  that  authority  can  be  found  to  sup- 
port the  contention.  The  alleged  agreement 
between  the  sisters  to  reside  while  both  lived 
upon  and  enjoy  their  lands  In  common  and 
each  dispose  of  her  own  land  by  will  as  plan- 
ned In  such  agreement  was  given  no  legal  ef- 
ficacy by  the  execution  then  or  later  of  a  will 
by  each  as  agreed.  The  agreement,  not  being 
In  writing,  was  clearly  within  the  statute  of 
frauds.  It  could  not  have  prevented  the  par- 
ties thereto  from  revoking  the  wills  made  by 
them  respectively,  though  they  were  execut- 
ed to  carry  out  the  agreement ;  nor  did  the 
existence  of  the  wills  Interfere  with  the  legal 
right  of  the  makers  of  them  to  sell  and  by 
deed  convey  the  lands  that,  but  for  their  pre- 
vious sale  and  conveyance,  would  have  been 
disposed  of  under  the  devises  declared  by  the 
will.  A  will  speaks  from  the  death  of  the 
testator,  and  it  cannot  operate  to  dispose  of 
property,  though  mentioned  In  and  attempted 
to  be  devised  by  its  provisions,  of  which  the 
testator  was  not  the  owner  at  the  time  of  his 
death. 

Appellants'  second  ground  of  attack  upon 
the  deed  from  Mary  J.  Llle  to  the  appellee 
Murphy  Is,  as  we  have  seen,  bottomed  upon 
the  theory  that  the  grantor  was  mentally  In- 
competent, and'  that  she  was  induced  to  exe- 
cute it  by  the  fraud  of  the  grantee  assisted 
by  J.  Lile  and  Willie  Llle.  We  do  not  think 
the  mental  incapacity  of  the  grantor  is  well 
established  by  the  evidence.  Quite  a  number 
of  witnesses,  one  of  them  a  physician,  whose 
depositions  were  taken  by  appellants,  testi- 
fied that  she  was  of  weak  mind,  and  by  rea- 
son thereof  wholly  incapacitated  to  under- 
stands gly  sell  a  tract  of  land  or  execute  a 


deed.  But,  on  the  other  hand,  substantially 
an  equal  number  of  witnesses,  Including  two 
physicians  whose  depositions  were  taken  for 
appellees,  testified  that,  while  Mary  J.  Idle 
was  old,  illiterate,  and  possessed  of  little 
experience  In  business  affairs,  they  regarded 
her  a  woman  of  sufficient  mind  to  enter  Into 
an  ordinary  business  transaction,  to  know 
the  value  of  land,  and  understand  her  rights 
In  the  matter,  of  making  a  sale  of  her  land 
and  a  conveyance  of  it  by  deed.  It  does, 
however,  appear  from  the  evidence  that  both 
Mary  J.  Llle  and  Sarah  E.  Lile  had  great 
confidence  In  their  nephew,  J.  Lile,  who  lived 
with  them,  managed  their  property,  and  tend- 
ed to  their  business  many  years.  Indeed,  It 
appears  that  the  sale  of  Mary  J.  Lile's  land 
to  the  appellee  Murphy  resulted  from  an  In- 
debtedness, originally  $600,  of  J.  Llle  to  him 
evidenced  by  a  note,  which,  together  with  an 
additional  loan  of  $600  to  him  from  Murphy, 
making  altogether  $1,200,  the  aunts,  Mary  J. 
Lile  and  Sarah  E.  Lile,  assumed  to  pay  at  J. 
Lile's  request,  and  to  secure  its  payment  they 
gave  to  Murphy  a  mortgage  covering  both 
the  72  and  58  acre  tracts  of  land. 
'  The  $1,200  note,  after  running  until,  with 
the  accrued  interest,  It  amounted  to  about 
$1,700,  was  credited  by  the  proceeds  of  tim- 
ber sold  by  Murphy  from  the  land  of  Mary 
3.  lile  with  her  consent,  and  'the  balance 
thereafter  paid  in  full  by  the  sale  and  con- 
veyance to  Murphy  of  the  58-acre  tract  of 
land  by  Mary  J.  Lile.  When  so  discharged, 
the  balance  due  on  the  note,  principal  and  in- 
terest, amounted  to  something  over  $000; 
and  this  sum,  according  to  the  testimony  of 
Murphy,  with  $426  paid  by  him  to  Willie  and 
J.  Llle,  $200  of  It  to  be  used  by  Willie  In  the 
purchase  of  a  pair  of  mules,-  and  the  remain- 
der to  J.  Llle  to  be  applied  to  the  needs  of 
Mary  J.  Llle,  making  altogether  $1,300,  con- 
stituted the  consideration  for  the  58  acres  of 
land  conveyed  Murphy  by  her. 

It  Is  Insisted  for  appellants  that  Mary  3. 
Lile  was  not  credited  upon  the  $1,200  note 
with  the  full  proceeds  of  timber  sold  from 
her  land.  According  to  the  testimony  of  Mur- 
phy, corroborated  by  one  other  witness,  the 
note  was  given  credit  for  $1,000  as  the  pro- 
ceeds of  the  timber,  which,  except  $175,  he 
claimed  to  have  been  paid  Mary  J.  Lile,  was 
all  that  was  received  for  the  timber.  We  do 
not  find  that  Murphy's  testimony  Is  contra- 
dicted as  to  this  matter,  save  by  that  of  Wil- 
lie Llle,  which  was  to  the  effect  that  the  note 
was  not  credited  by  all  the  timber  money,  and 
that  only  $150  of  it  was  paid  Mary  J.  Llle; 
but  he  did  not  know  or  state  what  sum  was 
realized  from  the  sale  of  the  timber.  He  fur- 
ther contradicted  the  testimony  of  Murphy  as 
to  the  disposition  made  of  the  money  paid  by 
the  latter  to  himself  and  father  when  he  re- 
ceived from  Mary  J.  Lile  the  deed  to  the 
land;  for  as  to  this  matter  Willie  testified 
that  no  part  of  the  money  then  paid  them 
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was  for  the  use  of  Mary  J.  Lile,  but  the 
whole  of  it  was  paid  to  compensate  them  for 
their  services  in  procuring  of  her  the  deed 
for  Murphy.  J.  Lile's  deposition  was  not  tak- 
en, though  repeated  attempts  were  made  to 
obtain  it  We  think  the  adequateness  of  the 
consideration  for  the  sale  and  conveyance  of 
the  land  is  fairly  shown  by  the  evidence,  but 
the  blood  relationship  of  J.  and  Willie  Lile 
to  Mary  J.  Lile,  her  confidence  in  them,  their 
influence  over  her,  and  the  part  they  admit- 
tedly took  in  the  sale  and  conveyance  of  her 
land,  give  color  to  the  appellants'  claim  of 
fraud  in  the  transaction;  and,  if  Willie 
Lile's  testimony  should  be  accepted  as 
against  that  of  Murphy  and  his  corroborat- 
ing witnesses,  it  would  be  strongly  persua- 
sive of  the  fraud  in  the  conveyance  charged. 
On  the  other  hand,  If  Murphy  and  his  wit- 
nesses are  .to  be  believed,  it  was  free  of  fraud. 
[8,4]  However,  if  fraud  on  the  part  of 
Murphy  in  obtaining  the  conveyance  were 
conceded,  or  the  mental  incapacity  of  the 
grantor  at  the  time  of  the  conveyance  had 
been  shown,  such  fraud  or  incapacity  would 
not  affect  the  good  faith  of  the  appellee  Gary 
as  purchaser  of  the  land  from  Murphy,  or 
the  validity  of  the  deed  conveying  him  the 
land  made  by  the  latter;  for  the  evidence 
fails  to  show  that  he  at  the  time  of  the  con- 
veyance to  him  had  any  knowledge  of  such 
fraud  or  incapacity,  or  was  in  possession  of 
such  facts  as  should  have  put  him  upon  in- 
quiry as  to  either.  Moreover,  although  the 
death  of  Mary  J.  Lile  did  not  occur  for  more 
than  a  year  after  the  land  was  conveyed  to 
Gary,  no  complaint  was  ever  made  to  him  by 
her  or  for  her  of  fraud  in  the  purchase  of  the 
land  from  her  by  Murphy  or  its  sale  by  him 
to  Gary.  Under  these  facts  his  right  to  re- 
tain the  land  cannot  be  questioned.  Hall  v. 
Bollen,  148  Ky,  20,  145  S.  W.  1136,  Ann.  Cas. 
1913  E,  436 ;  Johnson's  Committee  v.  Mitchell, 
- 146  Ky.  382, 142  S.  W.  675. 

[6,  (]  As  to  the  question  of  Mary  J.  Lile's 
alleged  want  of  capacity,  the  rule  in  this 
state  Is  that  the  deed  of  a  person  of  unsound 
mind  is  not  void,  but  voidable.  Wathens  v. 
Skaggs,  161  Ky.  600,  171  S.  W.  193 ;  Breck- 
inridge v.  Ormsby,  1  J.  J.  Marsh.  236,  19  Am. 
Dec.  71;  Johnson's  Committee  v.  Mitchell, 
146  Ky.  382,  142  S.  W.  675 ;  Logan  v.  Van- 
arsdall,  86  S.  W.  981,  27  Ky.  Law  Rep.  822; 
Dowell  v.  Dowell's  Adm'r,  137  Ky.  167,  125  S. 
W.  283.  As  said  in  Bevins  v.  Lowe,  159  Ky. 
439,  167  S.  W.  422: 

"To  overcome  this  presumption  [that  the 
grantor  of  lands  is  possessed  of  sufficient  men- 
tal capacity  to  give  effect  to  his  conveyance], 
there  must  be  more  than  a  mere  equilibrium  of 
testimony.  A  requirement  of  this  rule  the  plain- 
tiffs have  failed  to  meet.  The  burden  of  proof 
was  upon  them;  they  have  failed  to  sustain 
if 


This  may  also  be  said  of  the  appellants 
in  this  case,  and,  furthermore,  as  already 
stated,  if  such  incapacity  on  the  part  of  Mur- 
phy's grantor  as  claimed  had  been  proved  In 
this  case,  It  could  not  have  rendered  invalid 
the  conveyance  made  by  him  to  Gary,  an  in- 
nocent purchaser  of  the  land. 

On  the  whole  case  we  find  no  error  in  the 
judgment  of  the  circuit  court;  hence  it  is 
affirmed. 


CRADDOCK  v.  BARNETT  et  aL 
(Court  of  Appeals  of  Kentucky.    Feb.  6,  1920.) 

1.  Parties  <S=>96<5)  —  Waiver  of  REQUIRE- 
MENTS THAT  INTERVENING  PETITION  BE  VER- 
IFIED AND  PARTY  BE  MADE  SUOH   BT  ORDER- 

An  agreed  order,  in  an  action  for  rent  and 
the  possession  of  land,  that  the  material  affirm- 
ative allegations  in  the  petition  of  the  wife  of 
defendant,  to  be  made  a  party  were  controvert- 
ed of  record,  etc.,  was  a  waiver  of  the  require- 
ment that  such  intervening  petition  be  verified, 
end  that  she  be  made  a  party  to  the  suit  by 
order,  as  required  by  Civ.  Code  Prac.  f  29. 

2.  Parties  «=>39— Intervention  bt  wife  of 
defendant  proper  in  action  to  recover 

LAND. 

Under  Civ.  Code  Prac.  §  29,  in  an  action  to 
recover  land  in  the  possession  of  defendant,  his 
wife,  having  asserted  her  right  and  title  to  the 
property,  was  properly  allowed  to  intervene. 

8.  Judgment  €=256(5)— Vebdict  for  defend- 
ant SUPPORTS  JUDGMENT  FOR  INTERVENER  AS 
AGAINST  PLAINTIFF. 

In  an  action  for  rent  and  the  possession  of 
land,  wherein  defendant's  wife  intervened  and 
claimed  title,  verdict  for  defendant  supports 
a  judgment  for  intervener,  since  judgment  ei- 
ther for  the  original  defendant  or  such  wife  was 
conclusive  against  any  claim  of  right,  title,  or 
interest  in  plaintiff.  v 

4.  Appeal  and  error  €=>223  —  No  COM- 
PLAINT CAN  BE  MADE  OF  ENTRT  OF  JUDGMENT 
UNOBJECTED  TO. 

Where  no  objection  was  made  to  entry  of 
judgment  in  behalf  of  a  defendant  on  verdict 
for  her,  if  such  entry  was  erroneous,  complaint 
cannot  be  made  on  appeal 

Appeal  from  Circuit  Court,  Fulton  County. 

Action  by  J.  M.  Craddock  against  Connie 
Barnett  In  which  Lillle  Barnett  intervened. 
From  judgment  for  intervener,  plaintiff  ap- 
peals.   Affirmed. 

W.  J.  Webb,  of  Mayfleld,  and  F.  S.  Moore, 
of  Hickman,  for  appellant       ( 

B.  T.  Davis,  of  Hickman,  for  appellee. 

QUIN,  J.  In  this  action  it  is  alleged  by 
plaintiff  (appellant)  that  he  was  the  owner 
and  entitled  to  the  possession  of  a  certain 
described  tract  of  land  of  about  five  acres, 
but  that  defendant  (appellee)  without  plain- 


£=»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Ky.)  CRADDOCK 

(218 

tiff's  knowledge  or  consent,  had  entered  upon 
and  taken  possession  of  a  portion  thereof, 
and  lie  asked  judgment  against  him  In  the 
sum  of  $200  damages,  $100  for  rent,  and  for 
the  possession  of  the  land. 

The  question  Involved  Is  the  proper  loca- 
tion of  the  division  line  between  the  parties. 

The  suit  was  originally  brought  against 
Connie  Barnett,  who  denied  ownership  or 
possession  on  the  part  of  plaintiff  to  the  land 
in  controversy,  and  asserted  title  and  posses- 
sion In  himself.  During  the  progress  of  the 
trial  Lillle  Barnett,  wife  of  the  defendant, 
tendered  her  petition,  in  which  she  claimed 
to  be  the  owner  of  the  land  Involved,  and 
that  she  had  been  In  the  continuous,  open,  ad- 
verse possession  of  same  for  more  than  15 
years  before  the  Institution  of  the  action. 
She  asked  to  be  made  a  party,  that  her  peti- 
tion be  taken  as  her  answer,  and  that  she  be 
adjndged  the  owner  of  the  land  and  entitled 
to  the  possession  thereof. 

Immediately  following  the  above  notation 
in  the  record  Is  this  order: 

"By  agreement  the  material  affirmative  alle- 
gations in  said  petition  are  controverted  of  rec- 
ord. The  jury  resumed  seats,  and  retired  to 
their  room  for  deliberation,  and  afterward  re- 
turned into  court  the  following  verdict,  viz.: 

"  'We,  the  jury,  find  for  the  defendant  Bar- 
nett. 6.   G.  Bard,   Foreman.'" 

[1]  Thereafter  the  court  entered  judgment 
in  conformity  to  said  verdict,  adjudging  that 
Lilllie  Barnett  was  the  owner  of  the  land.  It 
Is  said  the  intervening  petition  was  not  veri- 
fied, and  there  was  no  order  making  Lillle 
Barnett  a  party  to  the  suit,  as  required  by 
section  29,  Civil  Code,  but  the  agreed  order 
was  a  waiver  of  such  requirements,  and  it  Is 
so  conceded  by  appellant.  Besides,  as  said  in 
Crow,  etc.,  v.  Straus,  14  Ky.  Law  Bep.  206: 

"Upon  the  presentation  of  a  petition  by  one 
who  seeks  to  be  made  a  party  to  a  pending 
action  the  proper  practice  is  for  the  court  to 
order  the  petitioner  to  be  made  a  party  and  his 
petition  to  be  taken  as  his  answer,  but  after  the 
petition  is  filed  as  an  answer  and  the  petitioner 
is  afterward,  by  motions  made  in  the  action, 
recognised  as  a  party,  it  is  then  too  late  to  ob- 
ject that  there  was  no  formal  order  making  him 
a  party." 

To  same  effect  is  Schweln  v.  Sims,  etc.,  2 
Mete  209. 

As  no  motion  for  a  new  trial  was  filed 
within  three  days  after  the  rendition  of  the 
verdict,  counsel  candidly  admits  that  the  only 
question  for  our  consideration  Is  the  suffi- 
ciency of  the  pleading  and  the  evidence  to 
support  the  verdict  or  Judgment  Roberts 
Cotton  Oil  Co.  v.  Dodds  &  Johnston,  163  Ky. 
695,  174  S.  W.  485,  in  which  case  it  Is  said: 

"  »  •  •  And,  in  the  absence  of  a  motion 
and  grounds  for  a  new  trial,  nothing  is  brought 
to  this  court  for  review  on  appeal,  except  the 
inquiry  as  to  whether  the  petition  states  a  cause 
of  action,  and  whether  the  evidence  presented 
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aw.) 
by  the  bill  of  exceptions  authorized  the  judg- 
ment. Every  other  error  upon  die  trial  is  waiv- 
ed by  the  failure  to  call  the  attention  of  the 
trial  court  to  it,  by  motion  and  specific  grounds 
assigned.  *  *  *  If  there  is  any  evidence  to 
support  the  verdict  and  judgment  they  will  not 
be  disturbed." 

Both  the  answer  and  the  Intervening  peti- 
tion sufficiently  set  up  title  to  and  possession 
of  the  property  as  claimed  by  defendant  and 
the  Intervener,  and  the  testimony  of  a  num- 
ber of  witnesses  support  the  allegations  of 
these  pleadings;  thus  the  record  contains 
ample  proof  to  sustain  the  verdict. 

[2]  It  is  urged  that  the  action  was  not  such 
as  authorized  an  intervention  by  Llllie  Bar- 
nett.   With  this  contention  we  cannot  agree. 

Section  29  of  the  Civil  Code  provides: 

"In  an  action  or  proceeding  for  the  recovery 
of  real  or  personal  property,  or  /or  the  subjec- 
tion thereof  to  a  demand  of  the  plaintiff  under 
an  attachment  or  other  lien,  any  person  claim- 
ing a  right  to,  or  interest  in,  the  property  or 
its  proceeds,  may,  before  payment  of  the  pro- 
ceeds to  the  plaintiff,  file,  in  the  action,  his 
verified  petition,  stating  his  claim  and  contro- 
verting that  of  the  plaintiff;  whereupon  the 
court  may  order  him  to  be  made  a  defendant; 
and  upon  that  being  done,  his  petition  shall  be. 
treated  as  his  answer.  But  if  he  be  a  nonresi- 
dent he  must  give  security  for  costs." 

In  the  present  action  plaintiff  is  seeking  to 
recover  real  estate  In  the  possession  of  Con- 
nie Barnett.  Llllie  Barnett,  having  asserted 
her  right  and  title  to  the  property,  was  a 
proper  party,  was  so  treated  and  considered 
by  the  court  and  the  parties,  and  with  the 
issues  thus  joined  the  case  proceeded  to  judg- 
ment. 

Morse  v.  Buskirk,  etc.,  167  Ky.  571,  181  S. 
W.  178,  was  an  action  of  trespass  to  try  title, 
and  the  court  held  that  as  such  it  should  be 
regarded  as  a  proceeding  for  the  recovery  of 
real  property  and  if  the  allegations  in  the 
pleadings  of  the  intervening  petitioners  were 
true  the  parties  had  such  an  interest  in  the 
land  In  controversy  under  section  29  of  the 
Civil  Code  that  they  should  have  been  made 
parties  to  the  proceeding. 

[3]  It  Is  said  the  verdict  in  this  case  did 
not  authorize  a  judgment  in  behalf  of  Lillle 
Barnett,  and  for  this  reason  a  reversal  should 
be  ordered,  but  a  judgment  for  either  of  the  ' 
defendants  Is  conclusive  against  any  claim 
of  right,  title,  or  interest  in  plaintiff. 

In  so  far  as  plaintiff  is  concerned,  it  mat- 
ters not  whether  the  title  is  in  Connie  Bar- 
nett or  his  wife.  The  right  of  ownership  or 
possession  in  either  would  be  a  complete  bar 
to  the  claim  of  a  similar  nature  on  plaintiff's 
part. 

[4]  The  record  contains  no  objection  to  the 
entry  of  judgment  in  behalf  of  Lillle  Barnett, 
hence  if  this  was  error,  It  Is  too  late  to  make 
eomplainf  now. 

For  the  reasons  given  the  judgment  is  af- 
firmed. 
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GATJLT  v.  CARPENTER. 
(Court  of  Appeals  of  Kentucky.    Feb.  10, 1020.) 

1.  Evidence  «=>471(28)— Witnesses  «=>240 
(8)  —  Conclusion  elicited  by  leading- 
question  inadmissible. 

In  proceedings  of  forcible  detainer,  where  de- 
fendant's counsel  asked  him  whether  a  contract 
for  a  second  year's  letting  had  been  made  be- 
tween him  and  plaintiff  landlord,  to  which  he 
gave  an  affirmative  answer,  the  question  was 
improper  as  leading,  and  the  answer  was  in- 
effective as  a  mere  conclusion. 

2.  Frauds,  statute  of  <8=>53— Verbal  con- 
tract of  lease  not  to  be  performed  with- 
in TEAR. 

Verbal  contract,  made  September,  1918,  by 
a  tenant  with  his  landlord,  to  lease  the  tatter's 
farm  from  March  1,  1919,  to  March  1,  1920, 
held  unenforceable  because  not  in  writing  as  re- 
quired by  the  statute  of  frauds,  Ky.  St  f  470, 
subsecs.  6,  7. 

3.  Landlord  and  tenant  «=»94(2)— Notice 
at  end  of  year  unnecessary  to  terminate 
lease  for  single  year. 

Where  a  farm  was  verbally  leased  from 
March  1,  1918,  to  March  1,  1919,  and  the  origi- 
nal lease  contained  no  option  permitting  the 
tenant  to  retain  the  farm  for  another  year,  six 
months'  or  other  written  notice  to  the  tenant 
from  the  landlord  to  surrender  possession  March 
1,  1919,  was  unnecessary  to  terminate  the  tenJ 
ancy  then,  and  the  tenant  could  not  retain  pos- 
session for  any  failure  to  give  such  notice,  to- 
gether with  the  performance  of  certain  work 
on  his  part  in  preparing  for  crops  for  the  second 
year. 

4.  Landlord  and  tenant  <s=»82— Tenant 
without  right  to  remain  longer  on  ex- 
piration of  lease  on  account  of  contract 
void  under  statute  of  frauds;  "express 
contract." 

A  verbal  contract  in  renewal  of  a  lease,  not 
to  be  performed  within  a  year,  and  therefore 
within  the  statute  of  frauds,  Ky.  St  §  470,  sub- 
secs. 6,  7,  and  unenforceable,  is  not  an  "express 
contract"  within  section  2295,  providing,  if  a 
term  or  tenancy  for  a  year  or  more  is  to  expire 
by  contract  on  a  certain  day,  the  tenant  shall 
then  abandon  unless  by  express  contract  he 
secures  the  right  to  remain  longer. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Express 
'  Contract] 

6.  Landlord  and  tenant  $=»83(1)— Con- 
tract FOR  EXTENSION  OF  TENANCY  NOT  "EX- 
PRESS CONTRACT." 

Where  a  tenant  under  verbal  lease  for  a 
year  agreed  with  his  landlord  for  a  renewal  for 
a  year  without  specification  of  the  terms  of  the 
renewal  tenancy,  etc.,  there  was  no  "express 
contract"  in  such  agreement  within  Ky.  St  § 
2295,  providing  a  tenant  shall  abandon  on  the 
day  his  tenancy  expires,  unless  securing  the 
right  to  remain  longer  by  "express  contract" 
which  is  an  agreement  formally  stated  with 
terms  openly  declared  in  writing  or  orally  when 
made. 


6.  Frauds,  statute  of  «=»129(2>— Part  per- 
formance OF  VERBAL  CONTRACT  OF  LEASE 
NOT  PEBFORMABLK  IN  YEAR  DdES  NOT  TAKE 
IT  OUT  OF  STATUTE. 

Part  performance  of  a  contract  within  the 
statute  of  frauds,  as  a  verbal  contract  of  lease 
not  to  be  performed  within  a  year,  will  not  take 
it  out  of  the  statute. 

Appeal  from  Circuit  Court,  Mason  County. 

Proceedings  in  forcible  detainer  by  Lillian 
Gault  against  F.  P.  Carpenter.  From  Judg- 
ment for  defendant  plaintiff  appeals.  Re- 
versed, and  cause  remanded  for  new  trial. 

J.  M.  Collins  and  Frank  P.  O'Donnell,  both 
of  Maysvllle,  for  appellant 

A.  D.  Cole,  of  Maysville,  and  W.  A.  Bryon, 
of  Brooksvllle,  for  appellee. 

SETTLE,  J.  The  proceedings  resulting  in 
this  appeal  began  with  a  writ  of  forcible  de- 
tainer issued,  at  appellant's  Instance,  against 
appellee,  March  11, 1919,  by  the  Mason  coun- 
ty court,  to  compel  the  surrender  to  the  for- 
mer by  the  latter  of  the  possession  of  a  farm 
in  Mason  county  owned  by  her,  his  alleged 
Illegal  detention  of  which  wa9  charged  in 
the  warrant  The  Inquisition  in  the  county 
court  resulted  in  a  verdict  and  Judgment  find- 
ing the  appellee  not  guilty  of  the  forcible  de- 
tainer charged.  Thereupon  appellant  filed  a 
traverse  In  the  Mason  circuit  court  the  trial 
of  which  resulted  In  a  like  verdict  and  Judg- 
ment; from  which  she  prosecutes  this  appeal. 

It  appears  from  the  bill  of  evidence  found 
in  the  record  that  appellee  under  a  parol 
lease  from  the  appellant  occupied  and  culti- 
vated the  farm  in  question  for  a  year  begin- 
ning March  1, 1918,  and  ending  March  1, 1919. 
The  matter  In  controversy  between  them 
here  Is  as  to  his  alleged  right  to  continue  In 
possession  of  and  cultivate  the  farm  for  an- 
other and  second  year,  which  began  March  X 
1919,  and  will  end  March  1,  1920;  it  being 
appellee's  contention  that  he  acquired  such 
right  by  virtue  of  a  parol  contract  to  that 
effect  made  by  him  with  appellant  In  the 
summer  or  fall  of  1918.  On  the  other  hand, 
it  is  the  contention  of  appellant  that  no  such 
contract  was  made;  and  that  If  the  making 
thereof  as  claimed  by  appellee  could  be  said 
to  have  been  established  by  the  evidence,  as  It 
provided  for  the  leasing  of  the  farm  for  a 
term  exceeding  one  year  and  was  not  In 
writing,  it  was  within  the  statute  of  frauds 
and  by  reason  thereof  unenforceable. 

[1]  It  Is  by  no  means  clear  from  the  ap- 
pellee's own  testimony  that  the  alleged  verbal 
contract  by  which  he  claims  to  have  leased 
the  farm  of  appellant  for  the  year  beginning 
March  1, 1919,  and  ending  March  1,  1920,  was 
ever  completed.  It  is  true  that  when  asked 
by  his  counsel  whether  such  a  contract  had 
been  made,  he  gave  an  affirmative  answer. 
The  answer,  however,  was  but  a  conclusion 
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elicited  by  a  leading,  and  consequently  Im- 
proper, question;  but  our  analysis  of  his 
testimony  as  a  whole  Inclines  us  to  the  be- 
lief that  while  he  was  endeavoring  through 
negotiations,  which  began  In  July  and  ended 
In  September,  1918,  to  lease  the  farm  of  ap- 
pellant for  another  year,  such  negotiations 
went  little,  if  any,  further  than  to  show  what 
crops  appellant  desired  produced  on  the  farm, 
if  rented  the  succeeding  year,  and  what  fields 
should  be  cultivated. 

Appellee's  testimony  Is  likewise  so  In- 
definite regarding  the  terms  of  the  alleged 
contract  as  to  render  it  well-nigh  Impossible 
for  us  to  tell  what  they  were.  We  do  not  un- 
derstand that  appellee  claims  Its  terms  were 
the  same  as  those  of  the  contract  under 
which  he  leased  the  farm  the  previous  year, 
and  the  terms  of  that  contract,  except  that 
the  lease  expired  March  1,  1019,  are  not  dis- 
closed by  his  testimony  nor  elsewhere  in  the 
record. 

Appellee's  testimony  is  positive  and  clear, 
however,  in  two  particulars:  First,  it  fixed 
the  date  of  the  alleged  contract  under  which 
he  claims  a  second  year's  renting  of  ap- 
pellant's farm  as  September  1,  1918,  or 
within  a  week  thereafter;  second,  that  the 
term  of  the  lease  was  to  begin  March  1,  1919, 
and  end  March  1,  1920.  So,  with  these  facts 
admitted  by  appellee,  we  can,  notwithstand- 
ing our  doubt  of  the  sufficiency  of  the  evi- 
dence to  establish  the  alleged  contract  relied 
on  by  him,  for  the  purposes  of  the  decision 
the  law  compels  of  us  in  this  case,  concede 
that  the  contract  In  question  was  made  be- 
tween appellant  and  appellee  as  claimed  by 
the  latter.  However,  In  fairness  to  the  ap- 
pellant It  should  be  said  that  her  testimony 
specifically  contradicts  that  of  appellee  on 
all  material  Issues  of  fact  raised  on  the  trial 
of  the  traverse  In  the  circuit  court.  ' 

[2]  If  the  appellee  early  In  September,  1918, 
verbally  contracted  with  appellant  as  claimed 
to  lease  from  the  latter  her  farm,  for  a  term 
commencing  March  1, 1919,  and  ending  March 
1,  1920,  the  contract  was  and  is  unenforce- 
able, because  not  In  writing  as  required  by 
Kentucky  Statutes,  §  470,  subsecs.  6,  7, 
known  as  the  Statute  of  Frauds,  which  pro- 
vides: 

"No  action  shall  be  brought  to  charge  any 
person  •••(€)  upon  any  contract  for  the 
sale  of  real  estate,  or  any  lease  thereof  for 
longer  term  than  one  year;  nor,  (7)  upon  any 
agreement  which  is  riot  to  be  performed  within 
one  year  from  the  making  thereof,  unless  the 
promise,  contract,  agreement,  representation,  as- 
surance, or  ratification,  or  some  memorandum  or 
note  thereof  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  by  his  au- 
thorized agent.    •    *    * " 

In  Greenwood  v.  Strother,  91  Ky.  482,  16 
8.  W.  138, 13  Ky.  Law  Rep.  33,  a  verbal  con- 
tract, substantially  the  same  In  terms  as  that 
here  Involved,  was  sought  to  be  enforced. 


But  in  that  case  It  was  held  that  a  contract 
for  the  lease  of  real  estate  for  the  term  of 
one  year  from  a  future  date  is  a  contract 
not  to  be  performed  within  one  year,  and 
is  therefore  within  the  statute  of  frauds, 
and  not  binding,  unless  in  writing,  signed 
by  the  party  to  be  charged.  It  was  there 
contended  by  the  appellant,  as  It  is  here 
contended  by  the  appellee,  that  inasmuch  as 
the  expression  "from  the  time  of  making 
thereof  Is  missing  from  the  end  of  the  sixth 
clause,  supra,  the  statute  was  intended  to 
prohibit  an  action  on  a  verbal  contract*  to 
lease  land,  the  period  of  which  was  not  longer 
than  one  year  from  the  commencement  of  the 
term,  and  not  from  the  time  of  making  the 
contract  of  lease ;  that  is,  if  the  date  of  the 
contract  to  lease  the  land  is  within  a  year  of 
the  commencement  of  the  term,  and  the  term 
Itself  is  no  longer  than  a  year,  the  contract 
was  valid.  In  rejecting  this  contention  the 
court  said : 

"This  construction  would  make  a  verbal  con- 
tract of  lease  good  for  two  years,  one  year  for 
the  commencement  of  the  term,  and  an  actual 
term  of  one  year ;  and,  but  for  the  inhibition  of 
the  seventh  clause,  the  time  between  the  date 
of  the  agreement  and  the  commencement  of  the 
term  might  be  any  number  of  years.  Now,  if 
this  construction  be  correct,  there  would  be  a 
verbal  binding  contract  of  lease  for  two  years. 
But  the  statute  says  that  no  verbal  contract 
of  lease  shall  be  for  a  longer  term  than  one 
year,  the  object  of  which  was  not  to  trust  hu- 
man recollection  of  contracts  longer  than  one 
year;  •  •  •  besides,  this  court  has  time  and 
again  construed  the  seventh  clause  to  mean  that 
the  time,  in  case  of  verbal  agreements  com- 
menced from  the  date  of  the  contract,  and  not 
from  the  commencement  of  its  performance,  for 
instance,  a  verbal  contract  made  with  a  person 
in  the  fall  for  a  year's  service,  commencing 
the  next  January,  was  within  said  section ;  and 
we  fail  to  see  any  good  reason  why  the  same 
construction  should  not  be  applied  to  the  sixth 
clause.  Indeed,  the  seventh  controls  the  sixth 
in  this  particular.  To  have  the  one  contract 
good  for  two  years,  and  the  other  good  for 
only  one  year,  would  be  drawing  a  distinction 
without  a  reason." 

Iu  the  more  recent  case  of  Boone  v.  Coe, 
163  Ky.  233,  164  S.  W.  000,  51  L.  R.  A.  (N. 
S.)  907,  adhering  to  the  doctrine  announced 
in  Greenwood  v.  Strother,  supra,  we  again 
held  that  a  parol  lease  of  land  for  a  year  to 
commence  at  a  future  date  is  within  the  stat- 
ute of,  frauds  and  unenforceable.  To  the  same 
effect  Is  the  case  of  Hurley  v.  Woodsldes,  64 
S.  W.  8,  21  Ky.  Law  Rep.  1073.  It  Is  mani- 
fest from  the  authorities,  supra,  that  the  al- 
leged verbal  contract  relied  on  by  appellee 
did  not  entitle  him  to  continue  In  possession 
of  appellant's  farm  a  second  year;  for,  as, 
according  to  Its  terms,  established  by  his  own 
admissions  of  fact,  it  was  not  to  be  per- 
formed within  a  year  from  the  date  of  the 
making  thereof,  and  was  not  in  writing,  it 
was  clearly  within  the  statute  of  frauds,  and 
for  that  reason  invalid  for  any  purpose. 
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[3]  It  is,  however,  Insisted  for  appellee  that 
as  he  was  not  given  six  months*  written  no- 
tice by  appellant  to  surrender  the  farm  at 
the  expiration  of  the  year  for  which  he  first 
leased  it,  viz.,  March  1,  1919,  such  failure, 
together  with  the  performance  of  certain 
work  he  claims  to  have  done  on  the  farm' 
preparatory  to  the  raising  of  other  crops 
thereon,  entitled  him  to  continue  In  posses- 
sion of  same  another  year;  and  the  instruc- 
tions of  the  circuit  court  to  the  jury  seem  to 
have  been  based  upon  this  theory.  .  This 
contention  is  wholly  untenable.  If  his  orig- 
inal lease  of  the  farm  had  been  in  writing 
and  contained  a  provision  giving  him  an 
option  of  a  second  year's  lease  of  it,  notifica- 
tion to  appellant  on  or  before  the  expira- 
tion of  the  first  year's  lease  of  his  purpose  to 
avail  himself  of  such  option  would  have  en- 
titled him  to  hold  over  another  year,  without 
another  written  lease.  But  the  original  lease 
was  not  in  writing,  and  It  is  not  claimed  by 
appellee  that  it  contained  an  option  permit- 
ting him  to  retain  the  farm  another  year; 
hence  he  can  have  no  right  to  remain  in  pos- 
session of  it  on  that  ground.  If  his  first  lease 
of  the  farm  was,  according  to  its  terms,  to 
end  March  1,  1919,  as  is  admitted,  notice  to 
him  to  then  surrender  possession  of  it  was 
unnecessary.  Although  notice  to  him  to  sur- 
render such  possession  was  not  required,  he 
admits  that  he  received  from  appellant  in 
September,  1918,  verbal  notice,  and  in  No- 
vember, 1918,  written  notice  to  that  effect 
It  is  his  further  claim,  however,  that  as  he 
had  previous  to  the  notices  leased  the  farm 
for  another  year  to  commence  March  1, 1919, 
and  end  March  1,  1920,  the  notices  could  not 
interfere  with  his  right  to  retain  the  farm 
for  the  second  term.  This  contention  Ignores 
the  fact  that  his  alleged  lease  last  made  was, 
like  the  first,  within  the  statute  of  frauds 
and  unenforceable,  for  which  reason  he  ac- 
quired no  right  to  retain  possession  of  the 
farm  under  it.  • 

[4,  6]  Nor  had  appellee  a  right  to  remain 
In  possession  of  appellant's  farm  beyond 
March  1, 1919,  on  the  ground  that  his  alleged 
second  contract  with  her  constituted  an  ex- 
tension of  the  first  lease  entitling  him  to  hold 
over  until  March  1,  1920.  This  claim  was 
attempted  to  be  asserted  under  Ky.  Stats.  § 
2295,  which  provides: 

"If,  by  contract,  a  term  or  tenancy  for  a  year 
or  more  is  to  expire  on  a  certain  day,  the  tenant 
shall  abandon  the  premises  on  that  day,  unless 
by  express  contract  he  secures  the  right  to  re- 
main longer.    *    *    * " 

Obviously,  we  cannot  sustain  this  conten- 
tion, because  the  contract  under  which  ap- 
pellee claims  the  right  to  remain  longer  in 


possession  of  the  farm  being  within  the  stat- 
ute of  frauds,  and  for  that  reason  unenforce- 
able, is  not  an  "express  contract"  in  the 
meaning  of  the  statute  which  could  confer 
upon  him  the  right  claimed.  But  if  the  con- 
tract here  relied  on  were  not  void  for  the 
reason  given,  as  a  contract  is  "express"  only 
when  the  agreement  Is  formally  stated  and 
its  terms  openly  declared  in  writing  or  orally 
at  the  time  the  contract  is  entered  into,  it  is 
clear  that  the  one  In  question  does  not  mea- 
sure up  to  the  above  standard.  13  Corpus 
Juris,  240;  Linn  v.  Ross,  10  Ohio,  412,  36 
Am.  Dec.  95. 

[6]  Appellee's  claim  of  a  performance  in 
part  by  him  of  the  alleged  contract  could  not 
be  relied  on  by  way  of  estoppel  to  appellant's 
prosecution  of  the  writ  of  forcible  de- 
tainer. The  performance  in  part  of  the  al- 
leged contract  consisted  of  the  fencing  of  a 
small  grass  lot,  some  plowing  of  little  value 
in  the  fall  of  1918,  and  the  sowing  of  a  tobac- 
co plant  bed  in  February,  1919;  all,  accord- 
ing to  the  weight  of  evidence,  done  by  appel- 
lee after  be  was  notified  by  appellant  that  he 
must  surrender  the  leased  premises  March 
1,  1919.  It  is  a  well-known  rule  that  part 
performance  of  a  contract  that  is  within  the 
statute  of  frauds  will  not  take  it  out  of  the 
statute.  Holloway  v.  Hampton,  4  B.  Mon.  415; 
Davenport  v.  Gentry,-  9  B.  Mon.  427 ;  Boone 
v.  Coe,  153  Ky.  233,  154  S.  W.  900,  51  L.  R.  A. 
(N.  S.)  907. 

In  Jones  v.  Commonwealth,  104  S.  W.  782 
(not  elsewhere  reported),  relied  on  by  ap- 
pellee, it  was  held  that  an  estoppel  might, 
without  formally  pleading  it,  be  relied  on  by 
the  defendant  as  a  defense  in  a  forcible  de- 
tainer proceeding  under  the  general  issue 
made  by  his  plea  of  not  guilty.  But,  in  fur- 
ther holding  that  a  good  estoppel  arising  out 
of  the  part  performance  of  a  contract  that 
was  within  the  statute  of  frauds  could  be 
relied  on  as  a  defense  in  such  a  proceeding, 
the  opinion  is  out  of  harmony  with  all  other 
cases  decided  by  this  court  in  which  that 
question  was  involved.  Therefore  the  opin- 
ion in  Jones  v.  Commonwealth,  supra,  to  the 
extent  that  it  holds  such  estoppel  a  good 
defense,  is  overruled. 

It  is  unnecessary  to  discuss  the  instruc- 
tions that  were  given  the  jury  by  the  circuit 
court,  as  in  our  opinion  the  peremptory  in- 
struction directing  a  verdict  finding  the  ap- 
pellee guilty  of  the  forcible  detainer 
charged,  asked  by  appellant  at  the  conclusion 
of  the  evidence,  should  have  been  given. 

For  the  reasons  indicated,  the  Judgment 
is  reversed,  and  cause  remanded  for  a  new 
trial  and  such  further  proceedings  as  may 
conform  to  this  opinion. 


Digitized  by 


Google 


Ky.) 


BONDTJRANT  v.  PADUCAH  £  I.  BY.  00. 
(11*  aw.) 


257 


BONDTJRANT  y.  PADUCAH  &  L  RX.  CO. 
(Court  of  Appeals  of  Kentucky.    Feb.  6,  1920.) 

1.  Covenants  <S=>84— System  or  restrictive 

COVENANTS  AFFORDS  NO  BASIS  FOB  ACTION 
AGAINST  PURCHASER  WHOSE  DEED  CONTAIN' 
ED     NO    RESTRICTION. 

That  a  vendor  of  lots  adopted  a  custom  or 
system  of  restrictions  and  conditions  could  not 
form  the  basis  for  an  action  by  a  purchaser 
subject  to  such  restrictions  against  a  subse- 
quent owner  of  one  or  more  of  the  lots,  whose 
deed  contained  no  conditions,  especially  where 
the  vendor  made  no  agreement  to  make  similar 
restrictions  in  other  conveyances. 

2.  Eminent  domain  «=>119(2)— Technical 
violation  of  rights  in  dedicated  streets 
gives  no  right  to  damages. 

A  technical  violation  of  a  lot  owner's  right 
to  the  use  of  dedicated  streets  and  ways  by  the 
construction  of  a  railroad  gives  no  right  to 
damages,  where  her  lots  had  not  been  damaged; 
as  good  or  better  means  of  ingress  and  egress 
having  been  furnished  as  by  the  streets  as 
originally  platted. 

8.  Eminent  domain  <®=90— Depreciation  in 
value  from  construction  of  railroad 
neab  property  gives  no  right  to  dam- 
AGES. 

The  depreciation  in  value  of  lots  from  the 
construction  of  a  railroad  about  150  feet  there- 
from, making  them  less  desirable  for  residence 
purposes,  imposes  no  liability  on  the  company 
in  damages. 

Appeal  from '  Circuit  Court,  McCracken 
County. 

Action  by  Mary  J.  Bondurant  against  the 
Paducah  4  Illinois  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

D.   G.  Park,  of  Louisville,  for  appellant 
Wheeler  &  Hughes,  of  Paducah,  for  appel- 
lee. 

CLARKE,  J.  Appellant,  Mary  J.  Bondu- 
rant, owns  4%  vacant  lots  in  what  is  known 
as  the  "West  End  addition"  of  Paducah, 
Ky.  She  brought  this  action  in  equity  to 
recover  damages  to  same,  alleged  to  have 
been  caused '  by  the  wrongful .  construction 
by  appellee  of  Its  railroad  through  West  End 
addition.  The  answer  was  simply  a  traverse 
of  the  material  allegations  of  fact  and  some 
of  the  conclusions  of  law  of  the  petition. 
The  proof  was  taken  by  depositions,  and  the 
cause  submitted  to  the  chancellor  without 
objection.  From  his  judgment  dismissing 
the  petition  this  appeal  is  prosecuted. 

No  negligence  of  any  kind  is  alleged  either 
in  the  construction  or  operation  of  the  rail- 
road. The  railroad  is  built  through  West 
End  addition  on  a  high  embankment,  which, 
according  to  the  testimony  of  her  husband, 
is  about  150  feet  from  appellant's  nearest 


lot;  there  being  three  lots  of  50  feet  each 
between  her  lots  and  the  embankment.  The 
construction  of  the  railroad  through  tills 
addition  Is  alleged  to  have  been  wrongful, 
because  In  violation  of  certain  covenant  re- 
strictions as  to  West  End  addition  property. 
In  attempting  to  state  these  covenant  re- 
strictions' or  easements  appurtenant  to  her 
lots,  the  petition  in  substance  states: 

First,  that  the  "West  End  Improvement 
Company,"  before  the  purchase  of  her  lots 
and  the  construction  of  the  railroad,  owned 
a  large  tract  of  land  adjoining  Paducah, 
which  It  divided  and  platted  into  lots  and 
streets  and  alleys;  that  the  streets  and  al- 
leys so  platted  were  dedicated  and  accepted 
as  public  highways  In  connection  with  the 
streets  and  alleys  within  the  corporate  limits 
of  Paducah,  for  the  use  of  all  the  lots  In 
West  End  addition,  Including  plaintiff's  lots. 

Second,  that  she  acquired  her  lots  from 
one  Flournoy,  and  that  In  the  deed  from  the 
West  End  Improvement  Company  to  Flour- 
noy was  the  following  "covenant  restriction" : 

"Flournoy  and  his  vendees  bind  themselves 
that  they  will  not  use  or  permit  said  lots  to 
be  used  for  sale  or  manufacture  of  spirituous, 
vinous,  or  malt  liquors  thereon,  or  for  the  pur- 
pose of  carrying  on  any  business  that  may  be 
injurious  to  health,  or  in  any  way  may  become 
a  nuisance  to  adjacent  residents  or  damaging 
to  adjacent  property." 

It  Is  further  alleged  that  In  selling  lots 
under  such  plat  the  West  End  Improvement 
Company — 

"adopted  and  used  as  a  common  system  of 
regulation  and  improvement  for  residence  sec- 
tion purposes,  a  series  of  covenant  restrictions 
and  conditions  for  the  private  benefit  of  each 
and  all  the  lots  therein  sold,  as  well  as  of  each 
and  all  of  the  lots  and  lands  therein  still  owned 
by  such  company;  that  the  use  of  such  restric- 
tions and  conditions  so  continued  until  the 
wrongful  act  of  defendant  complained  of  in 
this  action;  that  plaintiff  purchased  her  lots 
in  full  reliance  upon  stlch  terms  in  the  deeds 
therein  under  such  system,  and  the  deed  from 
such  company  to  George  A.  Flournoy;  that  the 
covenant  restrictions  employed  in  the  Flournoy 
deed  are  the  same  terms  of  covenant  restric- 
tions and  conditions  used  by  such  company  as 
such  common  system  or  series  in  the  sale  of 
lots  under  such  plat  in  such  addition  for  the 
use  and  benefit  of  its  own  lots  when  sold,  as 
well  as  for  the  lots  sold  to  Flournoy,  under 
whom  plaintiffs  own,  and  other  purchasers." 

[1]  It  will  be  noticed  that  It  Is  not  alleged 
that  the  lots  covered  by  the  defendant's 
right  of  way  contained  any  such  provision 
as  was  contained  In  the  deed  to  Flournoy, 
under  which  appellant  has  title  to  her  lots; 
nor  was  there  any  proof  offered  to  that  effect. 
Whatever  may  have  been  the  custom  or  sys- 
tem of  restrictions  and  conditions  adopted 
by  the  West  End  Improvement  Company 
in  selling  lots  cannot  form  a  basis  for  an 
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action  against  a  subsequent  owner  of  one 
or  more  of  the  lots  In  such  addition,  In  the 
absence  of  an  allegation  and  proof  that  such 
conditions  were  embodied  In  the  conveyance 
under  which  the  defendant  holds  title.  The 
mere  fact  that  the  deed  from  the  West  End 
Improvement  Company  to  Flournoy,  under 
which  appellant  holds  title,  contains  a  re- 
striction as  to  use  of  the  lots  thereby  con- 
veyed, could  In  no  wise  be  binding  upon 
others  acquiring  lots  within  such  addition, 
unless  there  was  embodied  In  the  deeds 
under  which  they  hold  title  a  similar  restric- 
tion. It  will  be  noticed,  too,  that  it  is  not 
alleged  that  the  West  End  Improvement  Com- 
pany made  any  agreement  to  or  did  embody 
in  other  conveyances  it  might  make  similar 
restrictions,  but  only  that  such  was  its  cus- 
tom. 

It  therefore  seems  clear  to  us  that  neither 
the  petition  nor  the  proof  was  sufficient  to 
Justify  a  recovery  from  appellee  for  a  vio- 
lation of  any  covenant  restriction,  since 
neither  the  restrictions  in  appellant's  deed 
nor  any  other  restrictions  were  alleged  or 
proven  to  have  been  contained  in  any  deed 
in  appellee's  chain  pf  title  to  the  lots  upon 
which  It  constructed  its  railroad,  or  to  have 
been  binding  in  any  way  upon  appellee. 

[2,  S]  The  other  alleged  violation  of  an 
appurtenant  right  to  appellant's  lots  Is  with 
reference  to  the  streets  and  alleys  in  West 
End  addition,  alleged  to  have  been  dedicated 
and  accepted  as  public  highways.  Admitting 
for  the  sake  of  argument  only  that  there 
has  been  a  technical  violation  of  appellant's 
right  as  the  owner  of  her  lots  to  the  use  of 
certain  dedicated  streets  and  ways,  the  evi- 
dence shows  conclusively  that  appellant's 
lots  have  not  been  damaged  thereby.  Every 
witness,  who  testified  for  appellant  that  her 
lots  had  been  damaged  by  the  construction 
of  the  railroad,  stated  that  her  means  of 
egress  and  Ingress  had  not  been  interfered 
with  materially;  that  the  underpasses  and 
new  streets  constructed  by  the  railroad  com- 
pany furnished  as  good,  If  not  better,  means 
of  ingress  and  egress  as  the  streets  as  origi- 
nally platted.  The  entire  damage  fixed  by 
these  witnesses  to  appellant's  lots  resultsy 
they  say,  solely  from  the  proximity  of  the 
railroad  to  her  lots,  making  them  less  de- 
sirable for  residential  purposes  and  depreci- 
ating their  salable  value;  but  this  depred- 
ation in  value,  in  the  absence  of  a  violation 
of  some  contract  right,  or  covenant  running 
with  the  land,  cannot  be  charged  against 
appellee,  since,  except  where  thus  prohibited, 
a  railroad  company  has  the  same  right  as 
any  one  else  to  acquire  for  Its  use  such  prop- 
erty as  it  may  need,  and  without  liability 
In  damages  to  persons  whose  property  It 
does  not  touch  or  Invade  in  any  manner 
whatever. 

The  many  cases  cited  by  counsel  for  ap- 


pellant, wherein  some  covenant  restriction 
running  with  the  land  had  been  violated, 
and  damages  were  allowed  for  the  violation 
of  such  covenant  restriction,  are  all  good 
law,  but  have  no  application  whatever  to 
the  facts  of  this  case. 

For  the  reasons  indicated,  the  judgment 
is  affirmed. 


GORDON  et  al.  v.  MORROW,  Governor. 
(Court  of  Appeals  of  Kentucky.    Feb.  13,  1920.) 

1.  Mandamus  «J=>72  —  Direct  exebcise  bt 
Governor  of  discretionary  or  political 
acts  not  controlled  by  mandamus. 

The  courts  will  not  undertake  by  mandamus 
to  control  or  direct  the  exercise  by  the  Gov- 
ernor of  political  or  discretionary  acts  the  per- 
formance of  which  he  assumes. 

2.  Injunction  <$=75 — Exebcise  bt  Govern- 
or OF  POLITICAL  OB  DISCRETIONARY  ACTS  NOT 
CONTROLLED    BT    INJUNCTION. 

Courts  will  not  undertake  by  injunction  to 
control  or  direct  the  exercise  by  the  Governor 
of  political  or  discretionary  acts  the  perform- 
ance of  which  he  assumes. 

3.  Mandamus  <$=>64— Governor  mat  be  com- 
pelled TO  PERFORM  ACTS. 

The  Governor  of  the  state  is  not  above  or 
beyond  the  reach  of  the  law  when  its  authority 
has  been  rightfully  invoked,  and  he  may  be  com- 
pelled by  mandamus  to  perform,  upon  his  re- 
fusal to  do  so,  specified  duties  enjoined  upon 
him  by  law. 

4.  Injunction  «£=»75— Governor  mat  be  en- 
joined from  performance  of  unlawful 

ACT. 

The  Governor  of  the  state  may  be  enjoined 
from  the  performance  or  attempted  performance 
in  his  official  capacity  of  acts  that  he  has 
no  lawful  right  to  do. 

5.  Injunction  «j=>120— Special  demurrer  bt 
Governor  to  jurisdiction  properly  over- 
ruled. 

In  a  proceeding  to  enjoin  the  Governor  from 
canceling  a  contract,  a  special  demurrer  only 
raising  the  question  that  the  court  had  no  ju- 
risdiction of  the  defendant  or  the  subject-mat- 
ter of  the  action  was  properly  overruled. 

6.  District  and  prosecuting  attorneys  cj=> 
7(1)— County  attorney  not  required  to  go 
out  of  countt. 

Under  Ey.  St§§  128,  127,  a  county  attor- 
ney is  not  required  to  go  outside  his  county  in 
looking  after  the  interest  of  the  state  in  any 
matter  that  he  might  be  obliged  to  attend  to  in 
hi?  county. 

7.  Attorney  General  <8=>2— Governor  mat 
employ  special  counsel  on  bequest  of 
Attobney  General. 

Ky.  St,  §  112,  subsec.  5,  was  enacted  for 
the  purpose  of  conferring  upon  the  Governor 
the  authority  to  employ  special  counsel  when 
requested  so  to  do  by  the  Attorney  General  in 
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any  action,  proceeding,  prosecution,  or  matter ' 
affecting  the  interest  of  the  commonwealth,  and 
it  is  not  indispensable  to  the  validity  of  such 
employment  that  the  statute  should  have  made 
it  the  duty  of  the  Attorney  General  to  represent 
the  commonwealth  in  the  action,  proceeding, 
prosecution,  or  matter  concerning  which  special 
counsel  are  employed;  the  purpose  of  the  stat- 
ute being  to  leave  it  to  the  sound  judgment  of 
these  two  higher  officers  of  the  state  to  decide 
when  the  emergency  demands  the  employment 
of  special  counsel. 

8.  Attobnky  General  <s=»2— Governor  had 

AUTHORITY  OH  REQUEST  07  ATTORNEY  GEN- 
ERAL, TO  EMPLOY  SPECIAL  COUNSEL  TO  IN- 
VESTIGATE AND  COLLECT  INHERITANCE  TAXES. 

Where  proceeding  against  an  estate  for  the 
purpose  of  collecting  inheritance  taxes  required 
investigations  to  be  made  out  of  the  state,  the 
Governor  of  the  state,  on  the  request  of  the  At- 
torney General,  was  authorized  to  employ  spe- 
cial counsel  under  Ky.  St.  j  112,  subsec.  1,  sec- 
tion 112,  subsec.  5,  and  sections  4281o  and 
4281n,  especially  in  view  of  the  fact  that  sec- 
tions 120  and  127  do  not  require  the  county 
attorney  to  go  outside  his  county. 

9.  Attorney  and  client  *=»76(1)  —  Client 
kay  discharge  attorney  at  any  time. 

A  private  client  may,  on  conditions  that 
compensation  be  provided  for,  etc.,  discharge  his 
attorney  at  any  time  with  or  without  cause,  and 
without  reference  to  the  nature  of  the  con- 
tract or  the  provision  it  makes  as  to  compensa- 
,tion,  or  whether  the  compensation  is  fixed  or 
contingent. 

10.  Principal  and  acient  <S=102(2)— Agent 

AUTHORIZED  TO  EMPLOY  NOT  AUTHORIZED  TO 
DISCHARGE  COUNSEL. 

A  private  agent  acting  under  limited  au- 
thority can  only  do  the  things  that  his  authority 
authorizes  him  to  do,  and,  if  such  an  agent 
was  authorized  by  his  principal  to  employ  coun- 
sel in  a  particular  case,  he  could  not,  without 
the  consent  or  direction  of  his  principal,  dis- 
charge them  after  they  had  been  employed.      ' 

1L  States  <8=>4&— Governor  not  mere  agent 

or  PEOPLE. 

The  Governor  of  the  state  is  not  a  mere 
agent  of  the  state,  and  in  the  performance  of 
his  official  duties  he  speaks  for  and  represents 
the  whole  people  of  the  state,  and,  when  he 
acts  within  the  bounds  of  the  discretionary  pow- 
ers reposed  in  him,  he  is  responsible  only  to 
the  people  whose  servant  he  is,  having  no  prin- 
cipal whose  advice  or  instruction  he  must  obey. 

12.  Constitutional  law  *=»73— No  inter- 
ference by  courts  with  executive  acts 
unless  clearly  within  scope  of  its  ju- 
risdiction. 

Courts  will  not  interfere  with  executive  acts 
unless  the  exercise  of  this  authority  is  clearly 
within  the  scope  of  its  jurisdiction. 

13.  Attorney  General  ®=2— Governor  may 
discharge     special     counsel     without 

CAUSE. 

A  Governor  of  the  state  who  has  employed 
■pedal  counsel,  at  the  request  of  the  Attorney 
General,  under  Ky.  St.  |  112,  subsec.  6,  may  act 
with  the  same   freedom  that  a  private  client 
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might  exercise,  and  may  at  any  time  discharge 
such  counsel  and  cancel  the  contract  of  em- 
ployment, subject,  of  course,  to  the  right  of  such 
counsel  to  compensation. 

14.  Mandamus  <J=>10— Special  counsel  dis- 
charged bt  Governor  not  entitled  to 
mandamus  against  auditor  for  contin- 
gent compensation. 
Special  counsel  who  have  been  discharged 
by  the  Governor  of  the  state  without  cause  are 
not  entitled  to  mandamus  against  the  auditor 
of  the  state  to  compel  him  to  issue  to  them  a 
warrant  on  the  state  treasurer  for  their  earned 
compensation  or  any   part  thereof,   where   the 
amount  of  the  compensation  is  uncertain ;  coun- 
sel having  been  employed  on  a  contingent  basis. 

18.  Attorney  General  <8=>2— Special  coun- 
sel FOR  STATE  HAVE  NO  LIEN  ON  FUNDS  IN 
POSSESSION. 

Special  counsel  of  the  state  discharged  by 
the  Governor  without  cause  have  no  lien  upon 
funds  in  their  possession  to  secure  their  com- 
pensation. 

16.  Attorney  General  <8=>2— Special  coun- 
sel for  state  discharged  without  oaube 
not  required  to  resort  to  legislature  to 
secure  compensation. 

'Where  special  counsel  for  the  state  are  dis- 
charged without  cause  by  the  Governor,  they 
should  not  be  required  in  securing  their  com- 
pensation to  reBort  to  the  uncertain  and  proba- 
bly unavailing  effort  of  appealing  to  the  Legis- 
lature to  give  them  the  right  to  bring  a  suit 
against  the  state  for  the  recovery  of  their  com- 
pensation, under  Const  f  281. 

17.  Attorney  General  «Je=>2— Governor  can 
dispense  with  services  of  special  state 
counsel  only  upon  motion  in  court. 

Where  suit  has  been  brought  by  special  coun- 
sel for  the  state,  and  they  have  appeared  on 
the  court  records  as  attorneys  for  the  state, 
a  Governor  who  has  discharged  them  and  who 
desires  to  dispense  with  their  services  can  only 
do  so  after  written  notice  in  the  court  in  which 
the  suit  is  pending,  as  no  other  attorneys  ex- 
cept those  appearing  in  the  record  have  the  right 
to  come  into  the  case  without  their  consent,  or 
the  consent  of  the  court,  or  take  any  steps 
therein,  or  have  any  connection  therewith. 

18.  Attorney  General  «=»75(2)— Dismissal 
of  attorney  employed  at  bequest  of  At- 
torney General  or  substitution  only  on 
terms  provided  by  court. 

When  a  client  wishes  to  dispense  with  the 
services  of  attorneys  who  have  brought  action 
for  him  and  have  appeared  as  his  attorneys  of 
record,  the  court,  before  making  any  order  of 
dismissal  or  substitution,  when  no  cause  affect- 
ing the  integrity,  fidelity,  or  ability  of  the  at- 
torneys is  shown,  and  the  attorneys  are  object- 
ing to  their  dismissal  and  call  attention  to  the 
fact  that  they  are  entitled  to  compensation  for 
services  rendered,  will  put  the  client  on  terms 
to  pay,  or  secure  to  be  paid,  the  compensation 
to  which  the  attorneys  may  be  entitled,  or  will 
require  the  client  as  a  condition  precedent  to 
the  discharge  and  substitution  to  consent  that 
such  proceedings  may  be  taken  as  will  secure 
to  the  attorneys  their  compensation.  - 
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19.  Attorney  General  gj=»2— States  <8=>191 

(2)— GOVEBNOB  DISCHARGING  BPECIAL  COUN- 
SEL MUST  SECURE  PAYMENT  TO  THEM  OF  THEIB 
COMPENSATION;     "SUIT  AGAINST  THE   STATE." 

If  the  Governor,  after  notice  to  special  coun- 
sel employed  by  the  state,  moves  the  court  to 
permit  him  to  dismiss  them  and  substitute  other 
attorneys  in  their  place,  the  court,  upon  the 
request  of  the  attorneys  sought  to  be  dismissed, 
should  before  entering  the  motion  of  the  Gov- 
ernor put  him  upon  terms  to  consent  of  record 
that  the  compensation  to  which  the  attorneys 
are  entitled  for  services  rendered  may  be  de- 
termined by  the  court  with  the  assistance  of  a 
jury  if  one  is  demanded,  and  that  the  judgment 
of  the  court  entered  shall  be  treated  as  approved 
by  the  Governor,  and,  when  there  is  a  final 
judgment,  the  attorneys  may  demand  of  the 
state  auditor  the  compensation  awarded;  such 
not  being  a  suit  against  the  state  within  the 
meaning  of  Const  §  231. 

[Ed.  Mote.— For  other  definitions,  see  Words 
and  Phrases,  -First  and  Second  Series,  Suit 
against  the  State.] 

20.  Mandamus  €=109— Special  state  at- 
torneys DISCHARGED  BY  GOVERNOR  WITH- 
OUT CAUSE  ENTITLED  TO  COMPEL  AUDITOR  TO 
PAY  AMOUNT  OF  THEIB  COMPENSATION  DE- 
TERMINED BY  COURT. 

Where  the  Governor  of  the  state  discharges 
special  counsel  employed  to  bring  suit  by  the 
state,  without  cause,  and  on  motion  to  discharge 
the  court  determines  the  compensation  due 
them,  such  counsel  should  have  the  same  right 
to  a  mandamus  to  compel  the  state  auditor  to 
pay  the  amount  awarded  that  they  would  have 
if  it  had  been  earned,  and  the  amount  deter- 
mined as  provided  for  in  the  contract  of  em- 
ployment. 

21.  Attorney  General  «2=»2— Compensation 
awarded  on  quantum  meruit  basis  on 
discharge  of  counsel  employed  on  con- 
tingent basis. 

Where  the  Governor  of  the  state  discharges 
special  counsel  employed  under  Ky.  St  g  112, 
subsec.  6,  on  a  contingent  basis,  the  measure  of 
compensation  to  which  the  attorneys  are  enti- 
tled should  be  on  a  quantum  meruit  basis  and 
should  be  the  value  of  the  services  rendered 
from  the  date  of  the  contract  until  their  dis- 
charge. 

22.  Injunction  ©=>81— Governor  improper- 
ly RESTRAINED  FROM  DISCHARGING  SPECIAL 
COUNSEL. 

The  Governor  of  the  state  was  improperly 
restrained  from  discharging  special  counsel  em- 
ployed under  Ky.  St  §  112,  subsec.  5,  who  had 
brought  an  action  in  the  name  of  the  state 
and  appeared  of  record  as  counsel  for  the  state, 
since  counsel  had  an  adequate  remedy  at  law, 
in  that  it  was  necessary  for  the  Governor,  in 
order  to  dispense  with  their  services,  to  make 
a  motion  in  the  court  where  the  suit  is  pend- 
ing, at  which  time  the  court  could  secure  to 
them  any  compensation  to  which  they  were  en- 
titled, as  a  condition  of  their  dismissal. 

Suit  by  Robert  G.  Gordon  and  others 
against  Edwin  P.  Morrow,  Governor  of  the 
Commonwealth  of  Kentucky.    On  motion  to 


dissolve  injunction  granted  to  plaintiffs  by 
the  circuit  court    Motion  granted. 

A.  O.  Van  Winkle,  J.  S.  Laurent  and 
Trabue,  Doolan,  Helm  tc  Helm,  all  of  Louis- 
ville, for  plaintiffs. 

Chas.  L  Dawson,  Atty.  Gen.,  for  defend- 
ant. 

CARROLL,  O.  J.  This  case,  presenting  a 
very  unusual  state  of  fact  as  well  as  novel 
questions  of  law,  comes  before  me  on  a  mo- 
tion to  dissolve  an  injunction  granted  to  the 
plaintiffs  by  the  judge  of  the  Franklin  cir- 
cuit court  in  the  suit  of  Robert  G.  Gordon, 
Hite  Huffaker,  and  James  Garnett  against 
Edwin  P.  Morrow,  Governor  of  the  common- 
wealth of  Kentucky. 

The  suit  was  brought  by  the  plaintiffs, 
who  are  attorneys  at  law,  to  restrain  Gov. 
Morrow  from  canceling  or  attempting  to  can- 
cel, by  executive  order  or  otherwise,  a  con- 
tract  entered  into  on  October  10,  1917,  be- 
tween the  commonwealth  of  Kentucky  and 
these  attorneys,  under  which  they  were  em- 
ployed to  ascertain  the  value  of  the  estate  of 
Mrs.  Mary  Lily  Bingham  and  collect  ^here- 
from the  Inheritance  taxes  due  the  com- 
monwealth. 

The  circumstances  out  of  which  this  liti- 
gation arose  are  these:  On  October  10,  1917, 
Hon.  Charles  H.  Morris,  then  Attorney  Gen- 
eral of  the  state, .  addressed  a  letter  to  Hon. ' 
A.  O.  Stanley,  then  Governor  of  the  com- 
monwealth, setting  forth  In  substance  that 
after  investigating  conditions  connected  with 
the  estate  left  by  Mrs.  Mary  Lily  Bingham 
In  reference  to  the  amount  of  inheritance 
taxes  due  therefrom  to  the  commonwealth, 
he  was  of  the  opinion  that  special  counsel 
should  be  employed  to  investigate  the  ques- 
tion and  take  such  action  as  might  be  neces- 
sary to  collect  for  the  state  the  inheritance 
taxes,  and,  therefore,  he  requested  the  ap- 
pointment by  the  Governor  of  special  counsel. 

Pursuant  to  this  request  Gov.  Stanley,  on 
October  10,  1917,  entered  Into  a  written  con- 
tract with  Robert  G.  Gordon,  Hlte  Huffaker, 
and  James  Garnett  under  which  they  were 
employed  "to  represent  the  commonwealth  of 
Kentucky  in  the  ascertainment  of  the  amount 
and  collection  of  inheritance  taxes  due  or 
which  may  be  due  the  commonwealth  of  Ken- 
tucky from  the  estate  of  the  beneficiaries  of 
said  Mrs.  Mary  Lily  Bingham,  deceased,  or 
the  legal  representatives  of  said  estate." 

In  accepting  the  employment  the  attorneys 
obligated  themselves  to  Investigate  the  na- 
ture and  extent  of  the  estate  subject  to  In- 
heritance tax,  and  to  institute  and  conduct 
in  any  and  all  courts  within  or  without  the 
commonwealth,  any  and  all  litigation  which 
in  their  judgment  or  the  judgment  of  the 
Attorney  General  might  be  necessary  and 
proper  to  collect  any  tax  found  to  be  due. 

It  was  further  provided  In  the  contract 
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that  all  reasonable  traveling  and  other  neces- 
sary expenses  incurred  by  the  attorneys,  both 
In  and  ont  of  the  state,  on  business  connect- 
ed with  the  employment,  should  be  treated 
as  a  part  of  the  consideration  for  the  con- 
tract and  as  a  part  of  the  compensation  for 
the  services  rendered,  and  be  paid  on  vouch- 
ers approved  by  the  Governor,  when  accom- 
panied by  proper  receipts.  It  was  further 
stipulated  that  the  compensation  to  be  paid 
to  the  attorneys  out  of  the  state  treasury  was 
a  certain  fee  of  $10,000,  $5,000  of  which 
should  be  paid  upon  the  execution  of  the  con- 
tract, and  the  remaining  $5,000  on  January 
1, 1918,  by  vouchers  approved  by  the  Govern- 
or; that,  In  the  event  the  taxes  should  be 
collected  without  litigation  or  with  litigation 
In  the  county  court  of  Jefferson  county,  they 
should  receive  as  compensation  a  sum  equal 
to  2%  per  cent  of  the  amount  of  taxes  col- 
lected to  be  paid,  less  the  sum  of  $10,000. 
as  and  when  the  taxes  were' collected,  or  the 
payment  secured  by  bond,  as  prescribed  by 
law ;  that  In  the  event  the  collection  of  taxes 
should  Involve  litigation  in  any  court  or 
courts  other  than  the  county  court  of  Jef- 
ferson county,  Ky.,  then  the  attorneys,  in 
lieu  of  the  2%  per  cent,  were  to  receive 
a  sum  equal  to  5  per  cent,  of  the  aggregate 
amount  of  all  taxes  collected  or  secured  to  be 
collected,  less  $10,000. 

This  contract  was  signed  by  A.  O.  Stanley, 
as  Governor  of  the  commonwealth,  and  the 
attorneys,  and  approved  by  Charles  H.  Mor- 
ris, Attorney  General. 

Gov.  Stanley  resigned  his  office  In  May, 
1919,  and  Hon.  James  "D.  Black  succeeded 
him  as  Governor,  and  held  the  office  until 
December  9,  1919,  when  he  was  succeeded 
by  Hon.  Edwin  P..  Morrow,  who  had  been 
elected  Governor  for  a  term  of  four  years  at 
the  November  election,  1919.  It  further  ap- 
pears that  during  the  administration  of  Gov. 
Black  the  con|ract'was  by  agreement  so 
modified  as  that  the  attorneys  relinquished 
one-fourth  of  the  contingent  fee  to  which 
they  might  become  entitled  under  the  con- 
tract 

The  petition  asking  for  the  Injunction, 
which  was  flled'by  the  attorneys  on  Decem- 
ber 9,  1919,  the  day  on  which  Edwin  P.  Mor- 
row was  Inducted  into  office  as  Governor  of 
the  commonwealth,  set  out  in  substance: 
That  immediately  upon  the  execution  of  the 
contract  they  entered  upon  and  began  to  dis- 
charge the  duties  undertaken  by  them,  and 
proceeded  to  make  a  thorough  investigation 
of  the  nature,  extent  and  value  of  the  prop- 
erty belonging  to  the  estate;  that  for  this 
purpose  they  were  required  to  and  did  make 
trips  to  the  state  of  New  York  and  to  the  state 
of  Florida,  interviewed  a  great  number  of 
persons,  and  examined  and  cross-examined 
many  witnesses  In  the  taking  of  depositions ; 
that  they  made  an  extensive  and  thorough 
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examination  of  the  legal  questions  presented, 
and  instituted  proceedings  that  are  yet  pend- 
ing in  the  Jefferson  county  court  for  the 
purpose  of  recovering  the  inheritance  taxes 
that  they  believed  to  be  due  by  the  estate; 
that  the  estimated  value  of  the  estate  sub- 
ject to  Inheritance  taxes  In  this  state  was 
found  by  the  appraiser  to  be  more '  than 
$103,000,000;  that  every  step  In  the  proceed- 
ings has  been  vigorously  contested  by  coun- 
sel representing  the  estate ;  that  since  the  in- 
stitution of  the  proceedings  and  as  a  result 
of  their  efforts  the  administrator  of  the  es- 
tate has  paid  Inheritance  taxes  to  the  sheriff 
of  Jefferson  county,  Ky.,  for  the  common- 
wealth, the  sum  of  $853,258.84 ;  that  In  their 
opinion  there  is  yet  due  from  the  estate  the 
further  sum  of  $3,854,062.04 ;  that  they  are 
the  only  persons  who  represent  the  common- 
wealth in  connection  with  the  collection  of 
these  taxes ;  that  the  only  compensation  they 
had  received  for  their  services  was  the  $10,- 
000,  stipulated  as  a  certain  fee  In  the  con- 
tract ;  that  all  papers  relating  to  the  case  in 
which  the  commonwealth  has  an  interest 
have  been  filed  in  the  Jefferson  county  court 
and  they  have  no  money  or  property  in  their 
possession  of  any"  kind  belonging  to  or  In 
which  the  commonwealth  has  any  Interest. 

They  further  averred  that  Gov.  Morrow, 
during  his  campaign  for  the  office  of  Govern- 
or, "repeatedly  and  publicly  stated  bis  in- 
tention to  discharge  these  plaintiffs  and  to 
repudiate  and  cancel  their  contract  with  the 
commonwealth  of  Kentucky  immediately  up- 
on his  becoming  Governor  of  said  common- 
wealth, and  to  substitute  other  attorneys  in 
place  of  these  plaintiffs  In  said  proceedings," 
and  that  said  threat  has  been  by'  him  reiter- 
ated on  numerous  occasions  since  his  elec- 
tion. 

They  further  averred  they  had  at  all  times, 
since  their  employment,  taken  all  steps  that 
could  or  should  be  taken  In  behalf  of  the 
commonwealth,  and  have,  prosecuted  faith- 
fully and  vigorously  all  proceedings  that 
were  proper  or  necessary  for  the  purpose  of 
collecting  the  inheritance  taxes;  that  Hon. 
Edwin  P.  Morrow,  Governor-elect,  was,  with- 
out right  or  justification,  wrongfully  threat- 
ening to  cancel  the  contract  with  the  com- 
monwealth and  to  prevent  the  prosecution  by 
them  of  the  proceedings  for  which  they  were 
employed,  and  was  wrongfully  threatening 
to  deprive  them  of  the  rights  and  benefits  to 
which  they  were  entitled  and  of  the  com- 
pensation agreed  to  be  paid  to  them  by  the 
commonwealth  under  the  terms  of  the  con- 
tract ;  that  he  has  not  offered  to  compensate 
or  secure  them  for  any  services  they  have 
performed  under  the  contract;  and  that,  un- 
less the  services  agreed  by  them  to  be  per- 
formed are  actually  performed  by  them,  us 
provided  in  the  contract  they  will  be  unable 
to  collect  by  suit  or  otherwise  their  contract 
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compensation,  for  the  reason  that  they  cannot 
maintain  a  suit  against  the  commonwealth 
for  the  purpose  of  recovering  it 

They  further  averred  that,  unless  Gov. 
Morrow  was  enjoined  and  restrained,  he 
would  carry  out  his  threatened  repudiation  of 
the  contract  and  cancel  or  attempt  to  can- 
cel the  same,  and  that  such  an  act  or  at- 
tempted act  on  his  part  would  produce  great 
and  Irreparable  injury  and  damage  to  them, 
as  well  as  to  the  commonwealth.  Therefore 
they  prayed  in  the  petition  that  Gov.  Mor- 
row be  enjoined  and  restrained  from  can- 
celing or  attempting  to  cancel,  by  executive 
order  or  otherwise,  the  contract  entered  into 
on  October  10,  1917,  by  the  commonwealth 
of  Kentucky  with  these  plaintiffs,  and  that 
he  be  enjoined  and  restrained  from  Inter- 
fering or  in  any  wise  attempting  to  prevent 
these  plaintiffs  from  carrying  out  and  per- 
forming the  terms  of  said  contract 

Upon  the  same  day  that  the  petition  was 
filed,  Hon.  Robert  L.  Stout  Judge  of  the 
Franklin  circuit  court  on  the  motion  of  the 
plaintiffs,  made  and  issued  a  temporary  re- 
straining order  in  accordance  with  the  prayer 
of  the  petition,  which  was  on  that  day  exe- 
cuted upon  Gov.  Morrow. 

Thereafter  counsel  for  Gov.  Morrow  filed 
a  special  as  well  as  a  general  demurrer  to  the 
petition,'  and,  the  case  having  been  submit- 
ted on  the  plaintiffs'  motion  for  an  injunc- 
tion and  the  demurrers  filed  on  behalf  of 
Governor  Morrow,  Judge  Stout  overruled  the 
demurrers  and  continued  in  force  the  re- 
straining order  previously  granted,  saying  in 
the  course  of  an  opinion  that,  while  Gov. 
Morrow  had  the  right  to  cancel  the  contract 
and  summarily  discharge  the  attorneys,  he 
could  not  do  so  until  the  attorneys  had  been 
paid  or  secured  in  the  compensation  due 
them  for  services  rendered,  as  they  had  no 
lien  upon  any  funds  or  property  in  their 
hands  out  of  which  they  could  be  protected 
in  the  compensation  due  them  for  services 
rendered,  and  could  not  sue  the  state  or 
compel  the  auditor  of  the  state  to  issue  to 
them  a  warrant  for  the  value  of  their  serv- 
ices. 

The  special  demurrer  was  filed  upon  the 
theory  that  the  courts  have  no  jurisdiction 
to  enjoin  the  Governor  from  exercising  gov- 
ernmental, political,  or  discretionary  powers, 
and  that,  as  the  purpose  of  this  suit  was  to 
have  the  court  direct  and  control  the  action 
of  the  chief  executive  of  the  state  in  a  mat- 
ter within  his  discretion,  the  court  had  no 
jurisdiction  of  the  subject-matter  of  the 
action. 

[1, 2]  It  may  readily  be  conceded  that 
the  courts  will  not  undertake,  either  by  man- 
damus or  by  Injunction,  to  control  or  direct 
the  exercise  by  the  Governor  of  political  or 
discretionary  acts  the  performance  of  which 
he  assumes.  In  respect  to  these,  the  pow- 
er given  him  will  not  be  interfered  with. 


There  is  no  conflict  in  the  authorities  as  to 
this  principle  which  applies  alike  to  all 
officers,  great  or  small. 

[8]  The  Governor,  however,  is  not  above 
or  beyond  the  reach  of  the  law  when  its 
authority  has  been  rightfully  Invoked,  and 
it  has  been  settled  by  this  court  that  the. 
Governor  may  be  compelled  by  mandamus  to 
perform,  upon  his  refusal  to  do  so,  spedfled 
duties  enjoined  upon  him  by  law.  Traynor 
v.  Beckham,  Governor,  116  Ky.  18,  74  S.  W. 
1105,  76  S.  W.  844,  25  Ky.  Law  Rep.  283,  081, 
3  Ann.  Cas.  388;  McOreary,  Governor,  v. 
Williams,  153  Ky.  49,  154  S.  W.  417;  Jarvis 
v.  Stanley,  176  Ky.  630,  197  S.  W.  183. 

[4]  It  has  also  been  ruled  that  the  Gov- 
ernor may  be  enjoined  from  the  performance 
or  attempted  performance  in  his  official  ca- 
pacity of  acts  that  he  had  no  lawful  right  to 
do.  Scott  v.  McCreary,  Governor,  148  Ky. 
797,  147  S.  W.  908;  McOreary,  Governor,  v. 
Speer,  156  Ky.  783,  162  S.  W.  99. 

These  writs,  however,  will  only  issue  to 
compel  the  public  officer,  whoever  he  may  be, 
to  do  something  that  the  law  makes  it  his 
duty  to  do,  or  to  restrain  him  from  doing 
something  that  the  law  directs  he  shall  not 
do.  Marbury  v.  Madison,  1  Cranch,  170,  2  L. 
Ed.  60;  Kendall  v.  United  States,  12  Pet  610, 
9  L  Ed.  1181 ;  United  States  v.  Blaine,  139 
U.  S.  306, 11  Sup.  Ct  607,  35  L.  Ed.  183;  Lowe 
v.  Phelps,  14  Bush,  642;  Norman  v.  Board 
of  Mgrs.,  93  Ky.  537,  20  S.  W.  901,  14  Ky. 
Law  Rep.  529,  18  L  R.  A.  556. 

[5]  So  If  Gov.  Morrow  had  no  lawful  right 
to  cancel  this  contract  or  discharge  these 
attorneys,  there  could  be  no  doubt  that  he 
might  be  restrained  from  doing  bo  In  the 
suit  brought  by  these  plaintiffs  if  they  had 
no  other  adequate  remedy.-  But  as  the  spe- 
cial demurrer  only  raises  the  question  that 
the  court  had  no  jurisdiction  of  the  defendant 
or  the  subject-matter  of  .the  action,  we  think 
it  was  properly  overruled  by  fudge  Stout  be- 
cause the  court  did  have  jurisdiction  of  the 
defendant  as  Governor  of  the  state  and  of 
the  subject-matter  of  the  action. 

Coming  now  to  the  general  demurrer  which 
challenges  the  sufficiency  of  the  petition  to 
support  a  cause  of  action,  the  first  contention 
of  counsel  for  the  Governor  is  that  the  con- 
tract made  between  Gov.  Stanley  and  these 
attorneys  was  void,  and,  of  course,  if  this 
ground  is  well  taken,  the  general  demurrer 
should  have  been  sustained. 

In  considering  this  assertion  of  counsel,  it 
will  be  necessary  to  examine  certain  sections 
of  the  Kentucky  Statutes.  It  is  provided  in 
section  112,  subset  1,  that: 

"The  Attorney  General  shall  be  the  chief  law 
officer  of  the  commonwealth,  and  all  its  depart- 
ments. The  Attorney  General  shall  appear  for 
the  commonwealth  in  the  trial  and  argument  of 
all  cases,  civil  and  criminal,  in  the  Kentucky 
Court  of  Appeals  whenever  the  commonwealth 
is  directly   or  indirectly  interested;    he  shall 
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also  appear  In  behalf  of  the  commonwealth  in 
any  court  or  tribunal  in  or  out  of  this  state 
in  an;  case  or  proceeding  in  which  the  common- 
wealth is  a  party  in  interest,  except  where  it 
is  made  the  duty  of  the  commonwealth's  attor- 
ney or  county  attorney  to  represent  the  com- 
monwealth. He  shall  institute  all  actions  and 
proceedings  necessary  to  cause  the  payment  of 
all  judgments  and  demands  of  the  common- 
wealth, payable  at  the  state  treasury,  not  dis- 
charged in  the  proper  time.  He  shall,  with  the 
assistance  of  the  auditor  of  public  accounts, 
investigate  the  condition  of  all  unsatisfied 
claims,  demands,  accounts,  and  judgments  in 
favor  of  the  commonwealth,  and  shall  take  all 
necessary  steps,  by  motion,  action  or  otherwise, 
to  collect  or  cause  to  be  collected  such  claims, 
demands,  accounts  and  judgments,  and  paid  in- 
to state  treasury." 

Also  in  section  112,  subsec.  5,  that: 

"The  Attorney  General  and  his  assistants 
shall  attend  to  all  litigation  and  business  in  or 
out  of  the  state,  required  of  him  or  them  un- 
der this  act,  or  other  existing  law  or  laws  here- 
inafter enacted,  and  also  any  litigation  or  busi- 
ness that  any  state  officer  may  have  in  con- 
nection with  or  growing  put  of  his  official  duty ; 
and  no  state  officer,  board  of  trustees  or  the 
head  of  any  department  or  institution  of  the 
state  shall  have  authority  to  employ  or  to  be 
represented  by  any  other  counsel  or  attorney 
at  law,  unless  an  emergency  arises,  which,  in 
the  opinion  of  the  Attorney  General,  requires 
the  employment  of  other  counsel,  in  order  to 
properly,  protect  the  interest  of  the  common- 
wealth, in  which  event  the  Attorney  General 
shall,  in  writing,  setting  forth  the  reasons  for 
such  employment,  request  the  Governor  to  em- 
ploy such  additional  counsel.  Before  such  em- 
ployment, said  written  requests  shall  be  filed  in 
the  office  of  the  secretary  of  state,  and  shall 
be  a  public  record,  and  a  copy  thereof  shall  be 
retained  and  kept  on  file  in  the  office  of  the 
Attorney  General. 

"Before  such  counsel  is  employed,  his  fee  and 
compensation  shall  be  agreed  upon  and  fixed 
by  written  contract  by  the  Governor  and  said 
counsel,  subject  to  the  approval  of  the  Attorney 
General,  and  copies  thereof  shall  be  kept  on 
file  in  the  office  of  the  Attorney  General  and  the 
secretary  of  state." 

It  is  further  provided  in  section  4281o, 
Kentucky  Statutes,  in  speaking  of  the  collec- 
tion of  Inheritance  taxes,  that: 

"Whenever  the  sheriff  or  collector  of  any  coun- 
ty shall  have  reason  to  believe  that  any  tax 
is  due  and  unpaid  under  the  provisions  of  this 
chapter,  after  the  failure  or  refusal  of  the  per- 
son interested  in  the  property  liable  to  said  tax 
to  pay  the  same,  be  shall  notify  the  county 
attorney  of  the  proper  county,  in  writing,  of 
such  failure  to  pay  such  tax,  and  the  count; 
attorney  so  notified,  if  he  has  probable  cause 
to  believe  a  tax  is  due  and  unpaid,  shall  prose- 
cute the  proceedings  in  the  county  court,  as 
provided  in  section  14  (4281n)  of  tjjis  chapter, 
for  the  enforcement  and  collection  of  such  tax." 

Accordingly  it  is  said  that,  as  these  sec- 
tions provide  that  the  Attorney  General  shall 
appear  for  the  commonwealth  In  all  cases 
"except  where  It  is  made  the  duty  of  the  com- 


monwealth or  county  attorney  to  represent 
the  commonwealth,"  and  that  it  shall  be  the 
duty  of  the  county  attorney  to  institute  and 
prosecute  proceedings  for  the  collection  of 
Inheritance  taxes,  the  Attorney  General  had 
no  authority  to  request  the  Governor  to  em- 
ploy special  counsel  to  collect  or  assist  in  the 
collection  of  the  inheritance  taxes,  as  the 
Attorney  General  can  only  ask  special  coun- 
sel in  cases  that  It  is  made  his  duty  by  the 
statute  to  attend  to,  and,  the  request  being 
without  authority  of  law,  the  Governor  had 
no  power  to  enter  into  the  contract  made 
with  these  attorneys.  In  support  of  this  con- 
tention, reliance  is  had  on  the  cases  of  Coul- 
ter, Auditor,  v.  Denny,  67  S.  W.  65,  23  Ky. 
Law  Rep.  1619;  Commonwealth  v.  Southern 
Pacific  Co.,  127  Ky.  868,  106  S.  W.  466,  32 
Ky.  Law  Rep.  269. 

In  the  Denny  Case  the  Attorney  General  of 
the  state  employed  Denny,  a  practicing  attor- 
ney, to  represent  the  commonwealth  in  the 
prosecution  of  proceedings  instituted  in  Boyle 
county  by  a  revenue  agent  to  compel  Gran- 
ville Cecil  to  list  certain  property  for  taxa- 
tion, which  it  was  claimed  had  been  omitted 
by  the  assessor.  As  a  result  of  the  litigation, 
Cecil  was  required  to  and  did  pay  into  the 
state  treasury  $1,800  in  taxes,  and  thereafter 
Denny  brought  a  mandamus  suit  against 
Coulter,  auditor,  to  compel  him  to  issue  a 
warrant  for  his  agreed  fee  of  $260.  In  con- 
sidering the  case,  the  court  put  its  decision 
that  Denny  was  not  entitled  to  the  relief 
sought  upon  the  ground  that  the  Attorney 
General  had  no  authority  to  employ  him  to 
represent  the  commonwealth. 

The  employment  in  that  case  was  made  un- 
der a  statute  then  in  existence  which  author- 
ized the  Attorney  General  to  attend  to  all 
cases  and  proceedings  in  which  the  common- 
wealth was  interested,  except  where  it  was 
made  the  duty  of  the  commonwealth  or 
county  attorney  to  represent  the  common- 
wealth. He  was  also  given  authority  to 
employ  such  attorneys  as  might  be  necessary 
to  aid  him  in  the  investigation  and  collection 
of  claims  due  the  commonwealth,  their  serv- 
ices to  be  compensated  by  a  specified  per 
cent  of  the  amount  recovered.  There  was 
another  statute  providing  that  it  should  be 
the  duty  of  the  county  attorney  to  represent 
the  state  in  such  proceedings  as  were  institut- 
ed against  Cecil,  and  accordingly  the  court 
held  that,  as  it  was  the  duty  of  the  county  at- 
torney of  Boyle  county  to  have  prosecuted 
the  proceedings  brought  by  the  auditor's 
agent  against  Cecil,  the  Attorney  General  had 
no  authority  to  employ  special  counsel.  The 
same  conclusion  was  arrived  at  by  the  court 
in  the  Southern  Pacific  Company  Case,  supra. 

[8]  There  is,  however,  a  marked  difference 
between  the  cases  relied  on  and  this  one, 
growing  out  of  the  fact  that  in  those  cases  it 
does  not  appear  that  it  was  necessary  that 
the  county  attorney  should  leave  his  county 
to  attend  to  them ;  while  in  this  case  it  was 
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necessary  that  the  attorneys  for  the  state 
should  visit,  interview  persons,  and  take 
many  depositions  in  other  states;  and  the 
importance  of  this  difference  becomes  appar- 
ent when  attention  is  called  to  the  fact  that, 
under  sections  126  and  127  of  the  Kentucky 
Statutes,  the  county  attorney  is  not  required 
to  go  outside  of  his  county  in  looking  after 
the  interest  of  the  state  in  any  matter  that 
he  might  be  obliged  to  attend  to  in  his  coun- 
ty. Terrell  v.  Fiscal  Court  of  Trimble  Coun- 
ty, 128  Ky.  619,  108  S.  W.  848,  33  Ky.  Law 
Rep.  364;  Rogers  v.  Slaton,  130  Ky.  423,  113 
S.  W.  509.  Therefore,  in  cases  in  which  the 
county  attorney  under  the  statute  was  not  re- 
quired to  go  out  of  his  county,  the  state  might 
be  unrepresented  by  counsel  if  the  Attorney 
General  could  not  attend  nor  special  counsel 
be  employed. 

[7]  The  statute  should  not  be  given  the 
narrow  construction  insisted  on  by  counsel, 
nor  does  it  forbid  the  employment  of  special 
counsel  in  cases  that  it  is  not  the  duty  of 
the  Attorney  General  to  attend  to.  The  At- 
torney General  is  the  chief  law  officer  of 
the  commonwealth  and  the  Governor  the 
chief  magistrate,  and  the  section  of  the  stat- 
ute referred  to  and  under  which  this  employ- 
ment was  made  was  enacted  for  the  purpose 
of  conferring  upon  the  Governor  the  author- 
ity to  employ  special  counsel,  when  requested 
so  to  do  by  the  Attorney  General,  in  any  ac- 
tion, proceeding,  prosecution,  or  matter  affect- 
ing the  interest  of  the  commonwealth;  and  it  is 
not  indispensable  to  the  validity  of  such  em- 
ployment that  the  statute  should  have  made 
It  the  duty  of  the  Attorney  General  to  repre- 
sent the  commonwealth  in  the  action,  pro- 
ceeding, prosecution,  or  matter  concerning 
which  special  counsel  are  employed.  Com 
monwealth  v.  Roberta  Coal  Co.,  186  Ky. 
894,  216  8.  W.  684. 

It  nvay  be  said  that  this  liberal  construc- 
tion of  the  statute  places  large  discretion  in 
the  hands  of  the  Attorney  General  and  the 
Governor.  This  is  true,  but  one  purpose  of 
the  statute  in  allowing  employment  of  special 
counsel  was  to  make  provision  for  cases  such 
as  this  and  to  leave  it  to  the  sound  judgment 
of  these  two  high  officers  of  the  state  to  de- 
cide when  an  emergency  demanded  the  em- 
ployment  of  special  counsel.  Manifestly  it  is 
better  for  the  interest  of  the  state  that  they 
should  be  allowed  this  discretion  and  be  per- 
mitted, in  cases  of  great  Importance  to  the 
state,  to  employ  special  counsel  rather  than 
leave  the  interest  of  the  state  to  be  lookeo 
after  by  counsel  that  might  not  be  fitted  by 
experience  or  ability  to  represent  it,  or  to  be 
left  unrepresented  when  it  was  not  the 
duty  of  the  county  or  commonwealth's  at- 
torney to  attend  and  the  Attorney  General 
could  not. 

This  case  furnishes  a  fine  example  of  the 
necessity  for  giving  to  the  statute  a  liberal 
and  such  a  construction  as  will  protect  the 
interest  of  the  state.     Here  we  have  a  suit 


Involving  the  collection  of  several  million  dol- 
lars in  taxes  alleged  to  be  due  the  state.  To 
contest  the  right  of  the  state  to  collect  these 
taxes,  able  counsel  have  been  employed,  and, 
without  meaning  any,  reflection  whatever  up- 
on the  county  attorney  of  Jefferson  county, 
or  any  other  county  attorney  in  the  state,  it 
is  not  going  too  far  to  say  that  any  person  ac- 
quainted with  the  character  and  nature  of 
the  case  and  the  amount  of  money  involved 
would  at  once  agree  that  an  emergency  exist- 
ed requiring  the  employment  of  special  coun- 
sel when  the  Attorney  General  of  the  state 
declared  the  necessity  for  such  employment 

[8]  Therefore,  on  the  record  before  me,  the 
request  of  the  Attorney  General,  as  well  as 
the  contract  made  by  the  Governor,  appear  to 
be  regular  and  authorized  by  law. 

Another  question  raised  is  the  power  ot 
the  Governor  to  cancel  the  contract  and  sub- 
stitute other  attorneys.  Counsel  for  the  state 
say  he  has  this  power,  while  counsel  for  the 
plaintiff  attorneys  argue  that  he  has  not. 

[I]  There  is,  however,  no  dispute  between 
counsel  about  the  fact  that  a  private  client 
may,  upon  conditions  that  will  later  be  no- 
ticed, discharge  his  attorney  at  any  time  with 
or  without  cause  and  without  reference  to  the 
nature  of  the  contract  or  the  provision  it 
makes  as  to  compensation,  or  whether  the 
compensation  is  fixed  or  contingent  But  it 
is  insisted  by  counsel  for  the  attorneys  that 
the  Governor  of  the  state  does  not  occupy  the 
attitude  of  a  private  client,  and  therefore  it 
is  said  that  he  cannot  discharge  attorneys 
employed,  as  were  these  attorneys,  under  a 
contract  or  substitute  without  their  consent 
other  attorneys  in  their  place.  This  conten- 
tion of  counsel  is  rested  on  the  proposition 
that  the  Governor  is  a  mere  agent  of  the 
state,  having  only  such  authority  as  is  con- 
ferred upon  him  by  the. Constitution  and  laws 
of  the  state,  and,  his  power  being  thus  limit- 
ed, the  Constitution  or  the  statute  must  be 
looked,  to  for  his  authority  when  he  under- 
takes to  perform  any  official  duty. 

[10, 11]  It  is  further  said  that,  as  the  em- 
ployment' of  these  attorneys  was  expressly 
authorized  by  the  statute,  and  there  Is  no 
provision  giving  to  the  Governor  the  right  to 
discharge  them  and  substitute  other  attor- 
neys in  their  place,  he  could  not  do  bo.  It 
may  be  conceded  that  a  private  agent,  acting 
under  limited  authority,  can  only  do  the 
things  that  his  authority  authorizes  him  to 
do,  and,  if  such  an  agent  was  authorized  by 
his  principal  to  employ  counsel  in  a  particu- 
lar case,  he  could  not,  without  the  consent  or 
direction  of  his  principal,  discharge  them  aft- 
er they  had  been  employed,  but  the  limita- 
tions under  which  private  agents  with  spec- 
ified powers  act  are  not  to  be  applied  to 
the  Governor  of  the  state.  He  is  more  than 
a  mere  agent.  In  the  performance  of  his  offi- 
cial duties  he  speaks  for  and  represents  the 
whole  people  of  the  state,  and,  when  he  acts 
within  the  bounds  of  the  discretionary  pow- 
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era  reposed  In  him,  lie  Is  responsible  only  to 
the  people  whose  servant  he  Is.  He  has  no 
principal  whose  advice  or  instruction  he  must 
obey. 

Of  course,  if  the  Constitution  or  the  law 
of  the  state  points  out  In  any  particular  case 
or  with  respect  to  any  specified  matter  the 
coarse  he  must  pursue,  he  is  under  a  legal 
duty  to  follow  it,  and  so  if  the  law  of  the 
land,  as  expounded  by  the  courts,  places  lim- 
its upon  his  authority  or  furnishes  a  rule  of 
odicial  conduct  that  he  must  observe,  he  is 
bound  by  it  to  the  same  extent  as  would 
be  any  other  officer,  but  these  are  the  only 
limitations  imposed  upon  his  authority  when 
he  assumes  to  act  in  his  capacity  as  chief 
magistrate  of  the  state.  It  may  also  be  true 
that  these  limited  restraints  leave  the  Gov- 
ernor great  freedom  in  exercising  the  duties 
and  powers  of  his  office  and  place  In  his  pos- 
session much  uncontrolled  authority.  But 
this  must  be  inevitably  so  when  there  are  con- 
sidered the  high  place  he  holds  and  the  great 
power  reposed  in  him  by  the  people  in  select- 
ing him  to  direct  and  control,  within  the  lim- 
its of  the  Constitution  and  the  laws,  the  af- 
fairs of  state. 

[12]  It  would  be  impossible  to  attempt  by 
statute  to  regulate  the  multitude  of  things 
that  the  Governor  may  be  called  on  to  deal 
with  in  the  performance  of  widespread,  im- 
portant, and  ever-changing  official  duties;  and 
this  court,  fully  recognizing  the  constitution- 
al mandate  that  leaves  each  of  the  three  great 
departments  of  the  government  to  exercise 
for  itself  the  powers  belonging  to  it,  has 
never  sought  to  extend  its  authority  to  an 
interference  with  executive  acts,  unless  the 
exercise  of  this  authority  was  clearly  within 
the  scope  of  its  Jurisdiction.  Page  v.  Hardin, 
8  B.  Mon.  648 ;  Taylor  v.  Beckham,  108  Ky. 
278,  06  S.  W.  177,  21  Ky.  Law  Rep.  1735, 
49  U  R.  A.  258,  94  Am.  St.  Rep.  35;  Pratt  v. 
Breckinridge,  112  Ky.  1,  65  S.  W.  136.  66  S.  W. 
405,  23  Ky.  Law  Rep.  1356,  1858. 

[13]  The  case  we  have  furnishes  an  ex- 
ample of  the  discretion  that  the  Governor 
may  exercise.  There  is  no  statute  forbidding 
the  Governor  to  remove  special  counsel  and 
substitute  others  in  their  place,  and,  this  be- 
ing so;  we  think  he  may  act  with  the  same 
freedom  that  a  private  client  might  exercise 
in  respect  to  such  a  matter. 

Looking  at  this  feature  of  the  case  as  if 
the  relations  between  the  Governor  and  these 
attorneys  were  the  same  as  would  be  the  rela- 
tions between  a  private  client  and  bis  at- 
torney, there  is  no  disagreement  between 
counsel  or  conflict  in  the  authorities  as  to  the 
right  of  a  private  client  at  any  time,  and  with 
or  without  cause,  and  without  reference  to 
the  nature  of  the  compensation  to  be  paid, 
or  whether  it  is  on  a  fixed  or  contingent  basis, 
to  discharge  his  attorneys  and  substitute  oth- 
ers in  their  place,  upon  the  condition  that  he 
pays  or  secures  them  in  the  payment  of  their 
compensation  on  a  quantum  meruit  basis. 


The  general  rule  upon  this  subject  is  thus 
stated  in  Thornton  on  Attorneys  At  Law,  vol. 
1,8  138: 

"A  client  may  revoke  the  authority  of  his 
attorney  at  any  time  with  or  without  cause, 
even  where  the  fee  is  contingent,  and  subject 
only  to  a  liability  for  the  services  rendered. 
No  special  formality  is  required  to  effect  the 
discharge,  unless,  of  course,  the  relation  was 
created  by  a  power  of  attorney.  Indeed,  the 
right  of  a  client  to  so  discbarge  his  attorney  is 
practically  indispensable  in.  view  of  the  delicate 
and  confidential  relations  which  exist  between 
attorney  and  client,  and  of  the  evil  to  the 
client's  interests,  engendered  by  friction  or  dis- 
trust. Nor  can  the  general  right  of  the  client 
to  discharge  his  attorney  be  affected  by  any 
previous  arrangement  subsisting  between  them. 
Upon  the  attorney's  discharge  the  rights  and 
duties  of  the  parties  as  attorney  and  client 
cease.  Whether  a  discharge  was  with  or  with- 
out cause  bears  only  on  the  right  of  the  attor- 
ney to  compensation  and  the  amount  thereof; 
and  this  feature  of  the  question  will  be  consider- 
ed in  that  connection.  As  to  what  constitutes  a 
sufficient  cause  for  the  discharge  of  an  attorney 
by  his  client,  although  no  hard  and  fast  rule 
can  be  laid  down,  it  may  be  said  generally  that, 
the  relation  of  Attorney  and  client  being  one 
of  mutual  trust,  confidence,  and  good  will,  any 
conduct  on  the  part  of  the  attorney  which  must 
necessarily  put  an  end  to  these  justifies  the 
client  in  terminating  the  relation." 

In  section  143,  in  speaking  of  the  right  of 
substitution,  it  is  said: 

"A  client  undoubtedly  has  the  right  to  change 
counsel  at  any  time  with  or  without  cause;  and 
where  the  counsel  whose  dismissal  is  desired  is 
attorney  of  record  in  pending  litigation,  the 
client  is  entitled  to  have  another  attorney  sub- 
stituted in  his  stead,  even  though  he  has  given 
an  irrevocable  power  of  attorney  to  the  one 
first  employed.  Nor  is  such  right  to  substitu- 
tion precluded  by  the  fact  that  the  action  has 
been  settled  and  discontinued  by  the  attorney  of 
record  without  authority.  It  has  been  deemed 
essential  to  the  preservation  of  those  confiden- 
tial relations  which  ought  to  prevail  between 
counsel  and  client  that  the  client  should  have 
the  right,  under  all  reasonable  conditions,  to 
select  and  change  his  attorney  at  will.  Every 
attorney  enters  into  the  service  of  his  client 
subject  to  the  rule  that  his  client  may  so  dis- 
miss or  supersede  him,  and,  if  he  makes  a 
contract  for  future  services  to  his  client,  it  is 
necessarily  subject  to  such  rule,  and  made  with 
full  knowledge  that  he  may  never  perform  such 
service,  for  the  reason  that  his  client  may  not 
keep  him,  and  in  that  event  that  he  will  not  be 
paid  therefor,  but  will  be  entitled  to  compensa- 
tion only  for  the  services  he  has  actually  ren- 
dered." 

Out  of  many  cases  supporting  this  text, 
we  may  cite  the  following:  Henry  v.  Vance, 
111  Ky.  72,  63  S.  W.  273,  "23  Ky.  Law  Rep. 
491 ;  Breathitt  Coal  Co.  v.  Gregory,  78  S.  W. 
148,25  Ky.  Law  Rep.  1507;  Goodln  v.  Hays, 
88  S.  W.  1101,  28  Ky.  Law  Rep.  112 ;  In  re 
Paschal,  10  Wall.  483,  19  L.  Ed.  992 ;  Curtis 
v.  Richards,  4  Idaho,  434,  40  Pac.  57,  95 
Am.  St  Rep.  134;. In  re  Cable,  114  App.  Div. 
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375,  09  N.  Y.  Supp.  1096;  In  re  Mitchell,  57 
App.  Dlv.  22,  67  N.  Y.  Supp.  961 ;  Lederer  r. 
Goldston,  63  Misc.  Rep.  322,  117  N.  X.  Supp. 
151;  Martin  v.  Camp,  219  N.  Y.  170,  114  N. 
E.  46,  L.  R  A.  1917F,  406;  Louque  v.  Dejan, 
129  La.  519,  56  South.  427,  38  L.  R.  A.  (N.  S.) 
389;  Stearns  v.  Woolenberg,  51  Or.  88,  92 
Pac.  1079,  14  L.  R.  A.  (N.  S.)  1095. 

Passing  this,  It  Is  further  urged  by  counsel 
that,  If  It  should  be  assumed  that  the  Gov- 
ernor occupies  toward  special  counsel  the  at- 
titude of  a  private  client,  he  should  not  be 
permitted  to  discharge  them  without  cause 
or  substitute  others  In  their  place,  because, 
as  Is  said,  he  cannot  be  compelled,  as  a  pri- 
vate client  might,  to  compensate  the  attor- 
neys for  the  services  they  had  rendered  be- 
fore their  dismissal.  If  It  should  be  assumed 
that  these  attorneys  could  not  be  paid  or  se- 
cured to  be  paid  in  the  compensation  to  which 
they  are  entitled,  I  would  find  no  difficulty  In 
agreeing  witb  counsel  that  the  Governor 
could  not  discharge  them  or  substitute  other 
counsel  In  their  place. 

It  would  be  manifestly  unjust,  as  well  as 
dishonest,  to  say  that  the  Governor  of  the 
state  might  dismiss  without  cause  attorneys 
lawfully  employed  upon  a  contingent  basis 
before  they  had  received  any  part  of  their 
contingent  fee,  although  they  had  rendered 
valuable  services  to  the  state,  if  it  was  not 
within  the  power  of  the  Governor  to  compen- 
sate the  attorneys,  or  not  within  their  power 
to  secure  the  .compensation  to  which  they 
were  entitled.  No  more  than  a  private  client 
can  the  Governor  have  the  services  of  at- 
torneys for  the  benefit  of  the  state  engaged 
under  a  contract  on  Its  face  regular  and  law- 
ful, and  then  without  cause  discharge  them 
and  substitute  other  counsel  in  their  place, 
if  it  is  not  within  his  power  or  theirs  to  make 
such  arrangements  as  will  secure  to  the  at- 
torneys the  compensation  to  which  they  are 
entitled.  His  discretionary  authority  does 
not  go  to  this  extent  When  the  Governor, 
under  and  by  virtue  of  the  statute,  makes  a 
contract  for  the  use  and  benefit  of  the  state, 
if  he  desires  to  cancel  it,  he  can  only  do 
so  upon  the  same  terms  and  conditions  that 
a  private  citizen  could.  His  executive  place 
does  not  authorize  or  permit  him  to  break 
with  impunity  or  at  his  pleasure,  or  upon  bis 
own  terms,  valid  contracts  that  he  or  his 
predecessor  have  entered  into.  A  contract 
made  pursuant  to  statutory  authority  by  the 
Governor  for  the  state  has  the  same  binding 
force  and  effect  as  the  contract  of  an  in- 
dividual. Franklin  County  Court  v.  Deposit 
Bank  of  Frankfort,  87  Ky.  370,  9  S.  W.  212, 
10  Ky.  Law  Rep.  '506. 

[1 4]  Let  us  see  now  if  the  compensation  to 
which  these  attorneys  are  entitled  can  be 
paid  or  secured  to  them.  That  they  are  not 
entitled  to  a  mandamus  against  the  auditor 
of  the  state  to  compel  him  to  issue  to  them 
a  warrant  on  the  state  treasurer  for  their 


earned  compensation,  or  any  part  thereof, 
must  be  admitted.  The  remedy  by  mandamus 
proceedings  is  only  available  to  compel  the 
state  auditor  to  issue  a  warrant  for  a  specified 
sum  to  which  it  is  clearly  made  to  appear  the 
party  seeking  the  aid  of  the  writ  is  entitled. 
Garrard  County  Court  v.  McKee,  11  Bush, 
234 ;  Hickman  County  v.  Moore,  2  Bush,  108. 
As  said  in  Montenegro-Riehm  Music  Co. 
v.  Board  of  Education  of  Louisville,  147  Ky. 
720,  145  S.  W.  740: 

"The  Code  provision  confines  the  exercise  of 
this  remedy  to  cases  in  which  an  executive  or 
ministerial  officer  declines  or  omits  to  perform 
an  act,  the  performance  or  omission  of  which  is 
enjoined  by  law.  *  *  *  It  was  not  contem- 
plated that  in  cases  of  this  character  disputed 
issues  of  fact  should  be  settled,  but  that  the 
rights  of  the  parties  should  be  determined  by 
such  issues  of  law  as  might  be  presented  by  the 
pleadings,  or  an  agreed  state  of  facts,  or  a  state 
of  facts  about  which  there  could  be  little  dis- 
pute. As  said  in  Lowe  v.  Phelps,  14  Bush,  642: 
'It  must  therefore  appear  upon  every  applica- 
tion for  mandamus  that  it  is  the  legal  duty  of 
the  respondent  to  do  that  which  it  is  sought 
to  compel  him  to  do,  and  that  he  has  upon  prop- 
er application  refused  to  perform  that  duty.' 
To  the  same  effect  is  Shine  v.  Kentucky  Cen.  R. 
Co.,  85  Ky.  177  [3  S.  W.  18,  8  Ky.  Law  Rep. 
748];  Norman  v.  Board  of  Managers,  93  Ky. 
537  [20  S.  W.  901,  14  Ky.  Law  Rep.  529,  18 
L.  R.  A.  556] ;  Dickens  v.  Cave  Hill  Cemetery 
Co.,  93  Ky.  385  [20  S.  W.  282,  14  Ky.  Law 
Rep.  847] ;  Cassidy  v.  Young,  92  Ky.  227  [17 
S.  W.  485,  13  Ky.  Law  Rep.  512];  McDonald 
v.  Jenkins,  93  Ky.  249  [19  &  W.  694,  14  Ky. 
Law  Rep.  157]. 

"It  was  not  intended  to  aid  a  plaintiff  in  the 
enforcement  of  a  mere  contract  right,  or  to 
take  the  place  of  the  other  remedies  provided  by 
law  for  the  adjudication  of  disputed  claims." 

[15]  So  that  these  attorneys,  the  amount 
of  whose  compensation  has  not  been  ascer- 
tained or  determined,  would  be  left  remediless 
if  they  were  obliged  to  resort  to  mandamus 
proceedings  before  the  amount  of  their  com- 
pensation had  been  authoritatively  fixed,  as 
they  have  no  funds  in  their  possession  out 
of  which  they  could  be  paid,  and  if  they  did 
would  not  have  a  lien  thereon  to  secure  their 
compensation.  Hendrick  v.  Posey,  104  Ky. 
19,  45  S.  W.  525,  46  S.  W.  702,  20  Ky.  Law 
Rep.  359. 

[18]  Nor  should  they  in  securing  their  com- 
pensation, be  required  to  resort  to  the  un- 
certain and  probably  unavailing  effort  of  ap- 
pealing to  the  Legislature  of  the  state  to 
give  them  the  right  to  bring  a  suit  against  the 
state  for  the  recovery  of  their  compensation, 
which,  under  section  231  of  the  Constitution, 
they  could  not  do  unless  the  General  Assem- 
bly authorized  the  Institution  of  Bach  an 
action. 

There  is,  however,  an  adequate,  expedi- 
tious, and  satisfactory  means  by  which  these 
attorneys  can  secure  the  compensation  to 
which  they  may  be  entitled.  They  are  the 
attorneys  of  record  in  the  suit  brought  by 
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the  state  to  recover  these  Inheritance  taxes; 
that  salt  or  proceeding  Is  now  pending  In 
the  county  court  of  Jefferson  county ;  and  the 
Governor  can  only  discharge  these  attorneys 
and  substitute  others  In  their  place  by  going 
into  that  court,  after  reasonable  notice  to 
them,  and  moving  the  court  to  permit  him 
to  discharge  these  attorneys  and  substitute 
others   in   their   stead. 

[1 7}  If  no  suit  has  been  brought,  then,  of 
course,  a  private  client,  or  the  Governor, 
might  dismiss  his  attorneys  by  giving  to  them 
the  usual  notice  of  dismissal  and  terminate 
at  once  their  connection  with  the  case,  leav- 
ing them  to  the  usual  remedies  afforded  in 
cases  where  a  contract  has  been  broken  with- 
out cause.  But  when  suit  has  been  brought 
by  the  attorneys,  and  they  appear  on  the  court 
records  as  attorneys  for  the  party  who  de- 
sires to  dispense  with  their  service,  he  can 
only  do  so  upon  motion  after  notiee  In  the 
court  in  which  the  suit  is  pending.  The  rea- 
son for  this  practice  is  that  the  attorneys 
are  officers  of  the  court,  and  when  they  ap- 
pear of  record  the  court  and  other  parties 
connected  with  the  case  have,  the  right  to 
deal  with  them  as  the  authorized  counsel  of 
the  party  for  whom  they  appear  on  the  rec- 
ord. No  other  attorneys  except  those  ap- 
pearing on  the  record  have  the  right  to  come 
into  the  case  without  their  consent  or  the 
consent  of  the  court,  or  take  any  steps  therein 
or  have  any  connection  therewith.  Walton 
v.  Sugg,  61  N.  C.  98,  93  Am.  Dec.  680 ;  Beli- 
vean  v.  Amoskengo  Co.,  68  N.  H.  225,  40  Atl. 
734.  44  L.  E.  A.  167,  73  Am.  St  Bep.  577. 

[11]  It  is  the  further  practice  that,  when 
a  client  desires  to  discharge  his  attorneys  of 
record  and  substitute  others  in  their  place, 
he  can  only  do  so  with  the  consent  of  the 
court,  after  notice  to  the  attorneys,  which 
consent  would  go  as  a  matter  of  course  if  the 
attorneys  made  no  objection,  or  It  was  made 
to  appear  that  the  dismissal  and  desired 
substitution  were  for  good  cause.  When, 
however,  no  cause  affecting  the  integrity, 
fidelity,  or  ability  of  the  attorneys  is  shown, 
and  the  attorneys  objecting  to  their  dismissal 
bring  it  to  the  attention  of  the  court  that 
they  are  Entitled  to  compensation  for  serv- 
ices rendered,  the  court,  before  making  any 
order  at  dismissal  or  substitution,  will  put 
the  client  on  terms  to  pay  or  secure  to  be 
paid  the  compensation  to  which  the  attorneys 
may  be  entitled,  or  will  require  the  client,  as 
a  condition  precedent  to  the  discharge  and 
substitution,  to  consent  that  such  proceedings 
may  be  taken  as  will  secure  to  the  attorneys 
their  compensation.  New  York  Phonograph 
Co.  v.  Edison  Phonograph  Co.  (C.  C.)  150  Fed. 
233;  Du  Bote,  Mayor,  v.  City  of  New  York, 
134  Fed.  570,  69  C.  C.  A.  112;  Board  of  Com'rs 
v.  Younger,  29  Cal.  147,  87  Am.  Dec.  164,  and 
note;  Curtis  v.  Blchards,  4  Idaho,  434,  40 
Pac.  57,  95  Am.  St  Bep.  134 ;  Matter  of  Dunn, 
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205  N.  Y;  388,  98  N.  B.  914,  Ann.  Gas.  1918E, 
536. 

Further  supporting  this  practice,  we  may 
again  refer  to  Thornton  on  Attorneys  at 
Law,  voL  1,  1 147,  where  it  is  said,  support- 
ed by  many  authorities : 

"In  allowing  an  application  for  the  substitu- 
tion of  counsel,  the  court  may  impose  such  terms 
as  are  justified  by  the  facts  as  being  proper  and 
equitable  between  the  litigant  and  the  attorney 
whose  removal  is  sought,  or  the  application 
may  be  allowed  unconditionally  if  that  course 
is  warranted.  This  question  generally  presents 
itself  where,  on  an  application  for  substitution, 
counsel  request  the  court  to  protect  them  in  so 
far  as  compensation  has  become  due  or  lien 
rights  have  accrued  to  them.  It  has  been  stated 
heretofore  that  the  client  may  not  only  discharge 
his  attorney  at  any  time  with  or  without  cause, 
-but  that  he  may  also  have  other  counsel  sub- 
stituted to  represent  him  in  pending  actions. 
It  is  evident  however,  that  these  rules,  if  un- 
limited, would  not  only  work  injury  to  the  at- 
torney originally  retained,  but  would  actually 
put  into  the  hands  of  discontented  clients  and 
overanxious  lawyers  a  weapon  wherewith  to 
defraud  him;  and  that  this  is  the  actual  result 
of  the  unrestricted  operation  of  these  rules  is 
evidenced  not  only  by  many  adjudicated  cases, 
but  by  the  experience  of  practitioners  generally 
in  those  states  wherein  no  legislative  or  other 
action  has  been  taken  for  the  protection  of 
counsel  fees  In  this  respect" 

And  section  148  that : 

"Where,  on  motion  to  substitute  attorneys, 
the  amount  due  is  disputed,  or  the  existence  of 
a  lien  controverted,  the  court  may  determine 
these  issues  for  itself  in  a  summary  manner,  or 
the  questions  presented  may  be  referred  to  a 
referee.  Substitution  may  be  allowed,  however, 
and  security  required,  pending  the  proceeding 
before  the  referee." 

[II]  Applying  these  rules  of  practice  to 
the  case  before  me,  if  the  Governor,  after  no- 
tice to  the  attorneys,  moves  the  court  to  per- 
mit him  to  dismiss  them  and  substitute  oth- 
er attorneys  in  their  place,  the  court,  upon 
the  request  of  the  attorneys  sought  to  be 
dismissed,  should,  before  entering  the  mo- 
tion of  the  Governor,  put  him  upon  terms  to 
consent  of  record  that  the  compensation  to 
which  these  attorneys  are  entitled  for  serv- 
ices rendered  may  be  determined  by  the 
court  with  the  assistance  of  a  jury,  if  one  is 
demanded,  and  that  the  judgment  -of  the 
court  when  entered,  shall  be  treated  as  ap- 
proved by  the  Governor,  either  party  hav- 
ing the  right  to  an  appeal  to  be  prosecuted 
In  the  time  and  manner  and  under  the  prac- 
tice relating  to  appeals  In  other  civil  cases, 
except  that  no  supersedeas  bond  need  be  exe- 
cuted by  the  Governor  if  an  appeal  should 
be  taken  at  his  instance.  When  there  is  a 
final  judgment,  the  attorneys  may  demand' 
of  the  auditor  of  state  the  compensation  they 
have  been  awarded,  and  it  will  be  his  duty 
to  issue  his  warrant  on  the  state  treasurer 
for  the  amount  thereof. 
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It  may  be  suggested  that  the  practice  out- 
lined, the  effect  given  to  the  final  judgment, 
and  the  duty  of  the  state  auditor  In  refer- 
ence thereto  are  not  expressly  authorized  by 
the  statute  and  are  prohibited  by  the  spirit 
and  purpose  of  section  231  of  the  Constitu- 
tion, which  .forbids  suits  against  the  state 
unless  by  legislative  authority.  It  is  true 
there  Is  no  express  statutory  authority  au- 
thorizing the  state  auditor  to  Issue  a  war- 
rant in  payment  of  a  Judgment  such  as  may 
be  rendered  In  this  proceeding.  But  neither 
is  there  any  statutory  authority  authorizing 
or  directing  the  state  auditor  to  pay  to  spe- 
cial counsel  employed  by  the  Governor,  upon 
the  request  of  the  Attorney  General,  the 
compensation  to  which  they  may  be  entitled 
under  the  contract  of  employment.  And  yet 
it  would  hardly  be  questioned  that  the  state 
auditor  would  be  under  a  duty  to  Issue  a 
warrant  for  such  compensation  when  the 
voucher  therefor  had  been  approved  by  the 
Governor. 

When  the  Legislature  enacted  the  statute 
permitting  the  employment  of  special  coun- 
sel and  authorizing  the  compensation  to  be 
,  fixed  by  the  Governor,  this  was  In  Itself  a 
legislative  direction  to  the  auditor  to  issue  a 
warrant  for  the  approved  compensation; 
and  there  can  be  no  difference  made  between 
the  right  and  duty  of  the  auditor  to  issue  a 
warrant  for  the  compensation  to  which  these 
attorneys  may  be  found  entitled  and  his 
right  and  duty  to  issue  a  warrant  for  the 
amount  to  which  they  would  be  entitled  if 
they  had  prosecuted  the  case  to  a  conclu- 
sion and  thereby  become  entitled  to  the  com- 
pensation fixed  in  the  contract  Nor  will 
the  proceeding  to  ascertain  and  determine 
by  the  judgment  of  the  court  the  amount  to 
which  these  attorneys  may  be  entitled  as 
compensation  for  services  rendered  be  any 
more  a  suit  against  the  state  within  the 
meaning  of  section  231  of  the  Constitution 
than  would  a  mandamus  suit  by  these  attor- 
neys against  the  auditor  to  compel  him  to  is- 
sue to  them  a  warrant  for  the  amount  due 
them  under  the  contract,  If  they  had  prosecut- 
ed the  case  In  which  they  were  employed  to  a 
final  conclusion  and  had  thereby  become  en- 
titled to  their  contract  compensation. 

[20]  If  in  such  a  case  the.auditor  should 
refuse  to  Issue  a  warrant  for  the  contract 
compensation  after  the  amount  thereof  had 
been  approved  by  the  Governor,  there  can  be 
no  doubt  that  the  attorneys  could  bring  a 
mandamus  suit  to  compel  him  to  do  so,  be- 
cause, as  we  have  said,  the  Legislature,  In 
authorizing  the  employment  of  special  coun- 
sel, also  authorized  such  counsel  to  take 
such  action  as  might  be  necessary  to  recover 
'the  compensation  to  which  they  were  enti- 
tled; and  when  attorneys  employed  by  the 
Governor  are  discharged  without  cause,  and 
their  compensation  determined  in  the  man- 
ner we  have  stated,  they  should  have  ex- 
actly the  same  remedy  for  the  collection  of 


their  compensation  that  they  would  have 
had  if  it  had  been  earned  and  the  amount 
determined  as  provided  for  in  the  contract 

It  follows  from  what  we  have  said  that  the 
attorneys  in  this  case  have  a  complete  rem- 
edy by  and  through  which  they  can  recover 
the  compensation  to  which  they  are  entitled. 
Thus  being  secure  in  their  remedy,  It  is  not 
necessary  that  they  should  be  paid  before 
they  are  discharged  and  other  attorneys  sub- 
stituted in  their  place.  The  discharge  and 
the  substitution  should  be  made  by  the  court 
when  the  Governor  has  consented  to  the 
terms  thereof  in  the  manner  we  have  out- 
lined. 

[21]  The  remaining  question  is  the  meas- 
ure of  compensation  to  which  these  attor- 
neys are  entitled.  That  it  should  be  on  the 
quantum  meruit  basis  was  determined  by 
this  court  In  Henry  v.  Vance,  111  Ky.  72, 
63  S.  W.-273,  23  Ky.  Law  Rep.  481,  where  the 
court  said: 

"If  the  discharge  is  without  cause,  and  after 
the  attorney  entered  upon  and  performed  part 
of  the  services,  he  will  undoubtedly  be  entitled 
to  recover  at  least  to  the  extent  of  the  value 
of  the  services  rendered.  But  generally  the  at- 
torney should  be  relegated  to  an  action  to  re- 
cover on  quantum  meruit,  where  he  has  been 
prevented  by  the  client,  or  other  fact  not  his 
fault,  from  fully  discharging  the  services  con- 
templated by  his  contract." 

It  Is  further  said  In  that  case  that: 

"In  estimating  such  value  the  jury  should 
consider  the  extent  of  services  rendered,  and 
those  to  be  rendered,  allowing  the  contract  price, 
abated  by  such  sum  as  is  reasonably  represented 
by  the  unperformed  part  of  the  labor." 

This  measure  of  recovery  was  undoubtedly 
right  in  the  Henry  Case,  because  when  the 
controversy  between  the  attorneys,  who  had 
been  discharged  during  the  litigation,  and 
their  clients  came  up,  the  litigation  had  been 
terminated,  and  the  amount  of  the  recovery 
by  the  client  definitely  ascertained.  In  other 
words,  In  that  case  the  attorneys  were  em- 
ployed, as  they  claimed,  under  a  contract  by 
which  they  were  to  receive  an  amount  equal 
to  35  per  cent,  of  the  recovery,  and  were  dis- 
charged before  the  sum  sought  to  be  recov- 
ered had  been  paid;  but,  when  the  suit  by 
the  discharged  attorneys  to  recover  their  al- 
leged contract  fee  was  brought,  the  full 
amount  they  had  been  employed  to  recover 
had  been  paid  to  their  clients,*  and  so  the 
sum  the  clients  had  received  was  definitely 
known. 

In  this  case,  however,  it  has  not  been  and 
may  not  be  for  many  months,  perhaps  years, 
finally  determined  what  amount  of  Inherit- 
ance taxes,  if  any,  In  addition  to  what  has 
been  paid,  will  be  recovered  by  the  state. 
Therefore,  as  It  cannot  be  known  what 
amount  will  ultimately  be  recovered  by  the 
state  until  there  has  been  a  final  decision  in 
the  litigation,  It  is  obvious  that  the  amount 
recovered   by   the  client  cannot  afford  any 
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standard  by  which  the  compensation  of  the 
attorneys  In  this  case  can  be  measured. 

It  Is  averred  In  the  petition  that  the 
amount  heretofore  paid  by  the  estate  was 
secured  by  the  efforts  of  these  attorneys, 
and  It  Is  possible  that  nothing  In  addition 
to  this  may  be  recovered ;  possibly  the  whole 
stun  sought  may  be  recovered,  but  what  the 
amount  of  recovery  will  be  Is  at  this  time 
purely  a  matter  of  speculation,  impossible 
of  ascertainment;  and  consequently  the  com- 
pensation to  which  the  attorneys  are  enti- 
tled must  be  the  value  of  the  services  ren- 
dered by  them  from  the  date  of  the  contract 
until  their  discharge,  less  whatever  sums 
they  have  received.  What  this  amount 
shall  be  is  a  question  that  must  be  deter- 
mined by  the  court  or  jury  upon  the  evi- 
dence. 

Under  the  views  expressed,  these  attor- 
neys occupy  exactly  the  same  position  they 
would  occupy  if  they  had  been  employed  by 
a  private  citizen  under  a  contract  contain- 
ing stipulations  as  to  compensation  like  the 
one  here  in  question  and  had  been  discharg- 
ed by  their  client  before  the  termination  of 
the  employment  or  before  there  had  been  a 
final  judgment  In  the  litigation.  Their  rights 
and  remedies,  as  well  as  that  of  the  Govern- 
or are  the  same  as  those  that  would  be 
applied  in  a  controversy  like  this  between 
a  private  client  and  his  attorneys. 

[22]  As  the  Governor  could  not  at  any 
time  after  the  contract  was  made,  and  can- 
not hereafter,  discharge  these  attorneys  or 
substitute  others  In  their  place,  except  in 
the  manner  and  upon  the  terms  we  have  in- 
dicated, the  averments  of  the  petition  upon 
which  the  Injunction  was  issued  had  no  foun- 
dation in  fact  or  law.  No  matter  what 
threats  of  dismissal  the  Governor  may  have 
made  or  what  he  Intended  to  or  would  do, 
he  could  not  cancel  their  contract  of  employ- 
ment by  executive  order  or  otherwise  than 
as  we  have  stated.  Having  thus  a  complete 
remedy  for  the  recovery  of  the  compensation 
to  which  they  are  entitled,  it  necessarily  fol- 
.  lows  that  they  showed  no  right  to  have  an 
injunction,  and  the  one  Issued  by  Judge 
Stout  is  now  dissolved. 

The  whole  court  heard  and  considered  this 
case  with  me  and  concur  In  what  I  have 
written  and  the  conclusion  reached. 


LANE  v.  DUNNING. 

(Court  of  Appeals  of  Kentucky.    Feb.  6,  1920.) 

1.  Husband  and  wife  <8=332— Petition  fob 
loss  01*  consortium  sufficiently  alleged 
marriage. 

Allegation,  in  petition  for  damages  for  loss 
of  consortium  of  wife,  that  plaintiff  was  a  man 
of  family,  the  family  consisting  of  himself,  his 
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wife  and  three  children,  naming  them,  and  that 
defendant  was  his  wife's  father,  sufficiently  al- 
leged that  plaintiff  and  his  wife  were  married, 
proof  of  marriage  in  such  a  case  not  being  as 
strict  as  in  suits  for  criminal  conversation,  di- 
rect proof  of  marriage  not  being  a  requisite. 

2.  Husband  and  wife  <8=>332— Petition  fob 
damages  fob  loss  of  consobtium  suffi- 
ciently alleged  wife  was  detained 
against  will. 

A  petition,  in  an  action  for  damages  for 
loss  of  consortium  of  wife,  alleging  that  de- 
fendant was  alienating  the  affections  of  his 
wife  and  enticing  her  from  him  and  was  com- 
pelling her  to  remain  at  defendant's  home, 
held  to  sufficiently  allege  that  the  wife  was  de- 
tained without  her  acquiescence  or  consent; 
compulsion  suggesting  the  presence  of  force  or 
coercion,  the  antithesis  of  acquiescence. 

3.  Husband  and  wife  <8=»824— "Consobti- 
um"  defined. 

"Consortium"  means  the  society,  compan- 
ionship, conjugal  affection,  fellowship,  and  as- 
sistance of  the  wife,  as  in  the  old  English  law. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Con- 
sortium.] 

4.  Husband  and  wife  <8=>324— Right  of  ac- 
tion FOB  DAMAGES  FOB  LOSS  OF  CONSOBTIUM 
BESTS  ON  GROUND  OF  LOSS  OF  SOCIETY. 

The  husband's  right  of  action  for  damages 
for  loss  of  consortium  does  not  rest  upon  the 
ground  of  loss  of  service,  but  upon  the  loss  of 
society  or  consortium  arising  by  virtue  of  the 
marriage  contract. 

5.  Husband  and  wife  <J=»324— Husband  en- 
titled TO  BECOVEB  DAMAGES  FOB  LOSS  07 
CONSOBTIUM. 

Husband  being  entitled  to  the  society,  com- 
fort, and  assistance  of  his  wife,  whoever  by 
alienation  of  her  affections  deprives  him  there- 
of commits  a  wrong  against  the  husband,  for 
which  damages  are  recoverable,  and  this  though 
the  wrongdoer  is  the  wife's  parent 

Appeal  from  Circuit  Court,  Caldwell 
County. 

Action  by  George  H.  Lane  against  Dud 
Dunning.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed  and  remanded. 

R.  W.  Llsanby,  of  Princeton,  for  appellant. 
■  J.  Elliott  Baker,  of  Princeton,  for  appellee. 

QUIN,  J.  We  will  designate  the  parties  to 
this  appeal  as  they  appear  below.  Appellant 
(plaintiff)  is  seeking  damages  for  the  loss 
of  consortium  of  his  wife.  To  the  petition  as 
twice  amended,  a  demurrer  was  sustained, 
the  petition  dismissed,  and  this  appeal  fol- 
lowed. In  support  of  the  judgment  it  is  ar- 
gued by  appellee:  (1)  That  the  petition  does 
not  allege  plaintiff  and  Ruby  L.  Lane  (his 
wife)  were  lawfully  married,  the  statement 
that  she  is  his  wife  being  merely  a  conclusion 
of  the  pleader ;   and  (2)  it  is  not  alleged  the 


£=>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  DigeBts  and  Indexes 
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wife  was  detained  by  defendant  against  her 
will  or  without  her  consent 

[1]  These  In  their  order:  First,  the  peti- 
tion alleged  that  plaintiff  is  a  man  of  family; 
the  family  consisting  of  himself,  his  wife 
and  three  children,  naming  them,  and  that 
defendant  Is  his  wife's  father.  This  allega- 
tion Is  sufficient  In  cases  of  this  kind  the 
Issue  is  narrower  and  the  proof  of  marriage 
is  not  as  strict  as  in  suits  for  criminal  con- 
versation, nor  is  direct  proof  of  a  former 
marriage  requisite.  Perry  v.  Lovejoy,  49 
Mich.  529,  14  N.  W.  485 ;  Abbott's  Trial  Evi. 
681. 

If  Ruby  L.  Lane  Is  the  wife  of  appellant 
as  alleged  in  the  petition,  this  Is  rather  a 
conclusive  presumption  of  marriage,  especial- 
ly where  this  allegation  is  followed  with  the 
statement  that  plaintiff's  family  consists  of 
bis  wife  and  three  children. 
;  In  Farley  v.  Farley,  94  Ala.  501,  10  South. 
646,  33  Am.  St.  Rep.  141,  an  allegation  in  a 
divorce  suit  that  on  a  day'  named  the  parties 
were  lawfully  and  legally  married  was  held 
a  sufficient  averment  of  the  marriage,  though 
followed  by  a  statement  of  facts  showing 
that  plaintiff's  consent  was  procured  by  fraud 
and  deception. 

Huston  v.  Huston,  63  Me.  184,  was  a  di- 
vorce proceeding  In  which  the  date  of  the 
marriage  was  stated,  as  well  as  the  name  of 
the  minister  performing  the  ceremony,  and 
that  for  more  than  80  years  the  parties  had 
been  married  and  had  raised  a  large,  and 
as  plaintiff  expressed  It  "she  fondly  hoped  a 
likely,  family  of  children." 

As  ground  for  demurrer  to  this  petition, 
it  was  argued  that  the  place  of  the  marriage 
was  not  given;  It  was  not  alleged  the  min- 
ister who  performed  the  ceremony  was,  at  the 
time,  authorized  so  to  do ;  nor  was  it  alleged 
they  were  lawfully  married.  The  demurrer 
was  overruled. 

Etheridge  v.  Etherldge,  120  Md.  11,  87  Atl. 
497.  Here  it  was  urged  as  an  objection  to 
the  sufficiency  of  a  bill  for  divorce  that  it 
did  not  allege  a  lawful  marriage  between  the 
parties.  In  passing  on  this  point  the  court 
said: 

"It  is  alleged  that  the  parties  were  married, 
and,  until  proof  to  the  contrary  appears,  the 
court  must  assume  that  the  marriage  was  a 
lawful  one." 

[2]  Addressing  ourselves  now  to  appellee's 
second  contention:  In  the  petition  and 
amendments  plaintiff  alleged  that  defendant 
is  now  wrongfully  detaining  his  said  wife 
and  children  and  by  force  and  duress  is  com- 
pelling them  to  remain  at  his  home  and  away 
from  plaintiff,  and  Is  wrongfully  depriving 
plaintiff  of  the  companionship  and  consortium 
of  his  said  wife,  and  by  force  is  restraining 
them  from  associating  with  him,  and  keeping 
them  away  from  him,  and  is  wrongfully  and 
unlawfully  poisoning  their  minds  toward  him, 


and  alienating  the  affections  of  his  wife 
and  enticing  her  from  him,  and  that  but 
for  the  force  and  duress  exercised  by  de- 
fendant In  compelling  bis  wife  to  remain  at 
defendant's  home  (and  compelling  her  to  re- 
main there)  she  would  be  living  with  him, 
and  that  the  force  and  duress  so  exercised 
by  defendant  over  the  wife  prevent  her  from 
living  with  the  plaintiff. 

Compulsion  suggests  the  presence  of  force 
or  coercion,  the  antithesis  of  acquiescence; 
so  we  find  no  merit  in  appellee's  second  point. 

From  time  immemorial  the  law  has  regard- 
ed the  right  to  the  conjugal  affection  and 
society  of  his  wife  as  a  valuable  property 
right,  and  has  compelled  the  person  who  has 
injured  it  to  make  compensation  to  the  hus- 
band. 

[3]  "Consortium"  means  the  society,  com- 
panionship, conjugal  affection,  fellowship,  and 
assistance  of  the  wife. 

In  the  old  English  law  the  term  signified 
company  or  society.  BIgaouette  v.  Paulet  134 
Mass.  123,  45  Am.  Rep.  307;  Klnkead  on 
Torts,  {  446. 

[4]  In  an  action  of  this  kind  the  husband's 
right  of  action  does  not  rest  upon  the  ground 
of  the  loss  of  service,  but  upon  the  loss  of 
society  or  consortium  arising  by  virtue  of 
the  marriage  contract  Blgelow  on  Torts,  p. 
153. 

In  Jaynes  v.  Jaynes,  39  Hun  (N.  Y.)  40,  it  is 
said  to  be  a  property  right  but — 

"If  It  be  not  property,  in  the  sense  in  which 
the  word  property  is  used  In  the  statutes  cit- 
ed, it  is  a  personal  right  and  as  the  statute 
extends  to  all  injuries,  whether  to  property, 
person,  or  character,  it  seems  to  be  sufficiently 
comprehensive  to  embrace  an  injury  to  the 
right  in  question." 

See,  also,  Lockwood  r.  Lockwood,  67  Minn. 
476,  70  N.  W.  784;  Warren  v.  Warren,  89 
Mich.  123,  50  N.  W.  842, 14  L.  R.  A.  545. 

[5]  The  husband  being  entitled  to  the  so- 
ciety, comfort  and  assistance  of  his  wife, 
whoever  by  alienation  of  her  affections  de- 
prives him  thereof  commits  a  wrong  against 
the  husband  for  which  damages  are  recover- 
able, and  this  though  the  wrongdoer  Is  the 
wife's  parent  15  Amer.  &  Eng.  Ency.  (2d 
Ed.)  862. 

The  gist  of  the  action  Is  not  the  loss  of 
assistance,  but  the  loss  of  consortium  of  the 
wife.  Deltzman  v.  Mullln,  108  Ky.  610,  57  S. 
W.  247,  22  Ey.  Law  Rep.  298,  60  L.  R.  A. 
808,  94  Am.  St.  Rep.  390;  McGregor  v.  Mc- 
Gregor, 115  S.  W.  802;  Prettyman  v.  William- 
son, 1  Pennewill,  224  (Del.),  39  Atl.  731;  15 
Amer.  &  Eng.  Ency.  of  Law  (2d  Ed.)  862. 
As  said  in  McGregor  v.  McGregor,  supra : 

"Or,  to  more  clearly  put  the  matter,  the  is- 
sue to  be  tried  was  whether  or  not  the  appellee 
by  wrongful  acts  or  conduct  caused  the  sepa- 
ration of  appellant  and  his  wife." 
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Boland  v.  Stanley,  88  Ark.  582,  115  S.  W. 
163,  129  Am.  St  Rep.  114,  presented  facts 
similar  to  those  fonnd  In  the  record  before 
us.     In  Its  opinion  the  court  says: 

"The  loss  of  what  is  termed  in  law  ■con- 
sortium,' that  is,  the  society,  companionship, 
conjugal  affections,  fellowship,  and  assistance  of 
the  wife,  is  the  principal  basis  for  actions  of 
this  kind.  Tiffany's  Persons  and  Domestic  Re- 
lations, p.  75,  and  authorities  cited  in  note:  15 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  862(b),  note  6. 
Whoever  invades  the  hallowed  precincts  of  a 
home,  and,  without  justifiable  cause,  by  any 
means  whatsoever  severs  the  sacred  tie  that 
binda  husband  and  wife,  alienating  her  affec- 
tions from  him,  and  depriving  him  of  the  aid, 
comfort,  and  happiness  of  a  loyal  union  be- 
tween them,  is  liable  in  civil  damages  for  his 
wrongful  conduct  Rodgers,  Dom.  ReL  i  177; 
Schooler's  Dom.  Rel.  {  41;  Tiffany,  Per.  & 
Dom.  ReL  74;  15  Am.  &  Eng.  Ency.  Lew,  862. 
In  such  cases  whether  or  not  there  were  ma- 
levolent or  improper  motives  is  always  a  ma- 
terial consideration.  In  case  of  a  stranger  in 
blood  the  causes  must  be  extreme  that  will 
warrant  him  in  interfering  with  the  relation  of 
husband  and  wife.  If  he  by  advice  or  entice- 
ment induces  a  wife  to  leave  her  husband,  or 
takes  her  away  with  or  without  her  consent, 
and  encourages  her  to  remain  from  him,  or 
harbors  and  protects  her  while  away  from  him, 
he  does  these  things  at  his  peril,  and  the  bur- 
den is  on  him  to  show  good  cause  and  good 
faith  for  his  conduct  Aa  is  said  by  Mr.  Rod- 
gers: 'It  would  seem  upon  principle  to  be  rare 
indeed  if  the  motive  by  a  stranger  in  breaking 
up  a  family  could  be  a  good  one.'  Rodgers, 
Dom.  ReL  {  176;  1  Jaggard  on  Torts,  407; 
Tiff.  Per.  &  Dom.  ReL  776;  Schouler,  Dom. 
Rel.  41,  and  cases  cited  by  these.  But  the  rule 
is  different  in  case  of  a  parent." 

In  Schouler,  Husband  and  Wife,  pp.  57, 
58,  and  same  author's  work  on  Domestic  Re- 
lations, |  64,  it  is  said : 

"Each  spouse  is  entitled  to  the  society  and 
companionship  of  the  other.  Inasmuch  as  the 
husband  is  thus  entitled,  he  may  recover  his 
wife  from  any  person  who  would  withhold  or 
withdraw  her  from  him.  This  is  a  well-under- 
stood principle  the  world  over.  And  the  common 
law  gives  him  the.  right  to  sue  for  damages  all 
persons  who  seek  to  entice  her  away.  But  in 
such  cases  malice  and  improper  motive  are  al- 
ways to  be  considered,  and  parents  and  near 
'  relatives  stand  on  a  different  footing  from 
strangers.  So  is  the  previous  conduct  of  the 
husband  towards  his  wife  a  material  element 
to  be  considered;  since  this,  and  not  the  inter- 
ference of  others,  may  have  occasioned  the 
separation.  It  is  one  thing  to  actively  promote 
domestic  discord,  but  quite  another  to  harbor 
from  motives  of  kindness  and  humanity  one 
who  seeks  shelter  from  the  oppression  of  her 
own  lawful  protector. 

"Yet  such  conduct  whatever  the  motives,  is, 
on  the  part  of  strangers,  exceedingly  perilous, 
generally  open  to  misconstruction,  and  never 
to  be  encouraged.  They  should  leave  the  par- 
ties to  their  lawful  remedies  against  one  an- 
other.   With  parents  it  is  different    There  are 


several  cases  in  the  American  reports  where  a 
father  is  not  only  held  to  be  absolved  from  lia- 
bility for  sheltering  his  daughter,  who  has  fled 
from  a  drunken  and  profligate  husband,  but 
even  stimulated  to  do  so.  'A  father's  house,' 
says  Chancellor  Kent  'hi  always  open  to  his 
children;  and,  whether  they  be  married  or  un- 
married, it  is  still  to  them  a  refuge  from  evil 
and  consolation  in  distress.  Natural  affection 
establishes  and  consecrates  this  asylum.'  But 
this  does  not  justify  even  a  parent  in  hostile 
interference  against  the  husband;  for  the  let- 
ter's rights  are  still  superior;  and  the  father 
must  give  up  his  daughter  and  the  marriage 
offspring,  whenever  she  wishes  to  return,  un- 
less the  proper  tribunal  has  decreed  otherwise; 
though  he  might  we  suppose,  by  fair  arguments, 
urged  to  promote  her  true  good,  seek  to  dis- 
suade her  from  returning.'* 

The  petition  as  amended  being  good  on 
demurrer,  the  lower  court  erred  in  sustaining 
the  latter;  hence  the  judgment  is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings consistent  herewith. 


McFARLAND  et  al  v.  OWING  et  aL 
(Court  of  Appeals  of  Kentucky."    Feb.  10, 1020.) 
X.  Wnxs  *=>386— Denial  or  probate  not 

TO    BE    DISTURBED    BECAUSE    AQAINST    PRE- 
PONDERANCE 01?  EVIDENCE. 

Judgment  denying  probate  to  a  will  against 
the  preponderance  of  the  evidence  as  to  tes- 
tamentary capacity  would  not  be  disturbed  on 
such  ground  alone. 

2.  Wills  <8=»54(8),  165(5)—  Proponent  hat 
show  that  will  accorded  with  express- 
ed intention. 
Proponents    of   a   will,   contested   for   lack 
of  testamentary  capacity,  and  undue  influence, 
might  show  that  the  will  accorded  with  testa- 
trix's intention  frequently  expressed,  and  that 
testatrix  had   a   fixed   purpose   not  to  bestow 
anything  upon  contestants,  to  which  end  an  un- 
kind and  hostile  letter  from  them  to  testatrix, 
preserved  by  her  for  some  16  years  with  her 
valuable  papers,  was  admissible. 

Appeal  from  Circuit  Court  Daviess  County. 

Proceeding  for  probate  of  the  will  of  Vis- 
tula McFarland,  by  Vistula  McFarland  and 
another,  contested  by  Ida  Ewlug  and  others. 
From  a  judgment  rejecting  the  will,  propo- 
nents appeal.     Judgment  reversed 

M.  B.  Anderson  and  W.  P.  Sandldge,  both 
of  Owensboro,  for  appellants. 

Louis  I.  Igleheart,  George  S.  Wilson,  and 
Herman  A.  Birkhead,  all  of  Owensboro,  for 
appellees. 

SAMPSON,  J.  The  last  will  of  Vistula 
McFarland,  who  died  July  10,  1917,  at 
Owensboro,  Ky.,  at  the  age  of  80  years,  was 


4t=>For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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probated  In  the  county  court,  from  which  or- 
der an  appeal  was  prosecuted  to  the  circuit 
court,  where  a  trial  was  had  before  a  Jury, 
and  the  paper  in  question  found  not  to  be  the 
will  of  Miss  McFarland  on  the  ground  that 
the  testatrix  did  not  possess  mental  capacity 
sufficient  to  dispose  of  her  property  by  will. 
From  the  judgment  entered  in  the  circuit 
court  rejecting  the  will,  thepropounders  have 
appealed  to  this  court.  The  will  is  very 
brief  and  simple,  and,  while  executed  ac- 
cording to  the  forms  required  by  the  Stat- 
utes, is  assailed  on  two  grounds:  (1)  Mental 
incapacity  of  the  testatrix;  (2)  undue  in- 
fluence exerted  over  her  by  the  beneficiaries 
named  in  the  will  and  their  friends. 

As  the  beneficiaries  were  not  present  at 
the  time  of  the  making  of  the  will,  and  there 
was  no  evidence  tending  to  establish  undue 
Influence,  this  question  was  not  submitted 
to  the  Jury.  On  the  question  of  mental  ca- 
pacity of  the  testatrix  the  evidence  takes  a 
wide  range  and  covers  more  than  200  type- 
written pages.  For  the  propounders  16  wit- 
nesses were  called,  who  testified  concerning 
the  mental  condition  of  Miss  McFarland  at 
the  time  and  for  some  years  before  the  mak- 
ing of  the  will  (n  question.  Among  these  16 
witnesses  were  the  3  who  witnessed  the  will. 
The  only  physician  testifying  in  the  case  was 
Dr.  J.  B.  Lacer.  He  had  been  the  family 
physician  of  Miss  McFarland  for  a  number 
of  years.  In  November  before  her  death  in 
July  Miss  McFarland  fell  upon  the  pave- 
ment, sustaining  a  fracture  of  the  hip  bone, 
from  which  she  never  fully  recovered,  and 
which  confined  her  to  her  bed  continuously 
until  her  death.  Before  that  time  she  had 
been  going  about  attending  to  her  business, 
and  was'  regarded  by  all  her  acquaintances 
as  a  person  of  strong  mental  attributes. 
After  her  Injury  she  failed  greatly  in  physi- 
cal strength,  and,  if  we  may  rely  upon  the 
witnesses  for  the  contestants,  equally  so  in 
mental  grasp.  For  many  years  before  her 
death  she  and  a  sister  of  about  the  same 
age  lived  together  and  held  their  property 
in  common.  As  far  back  as  1887  they  each 
made  a  will  giving  to  the  other  all  their 
property,  both  real  and  personal.  This  was 
done  in  conformity  to  an  agreement  between 
them  that  the  survivor  should  have  all  of 
the  property.  The  sister  died  March  7,  1007, 
while  Miss  Vistula  was  lying  helpless  in  bed 
in  another  room  as  the  result  of  her  Injury. 
The  death  of  the  sister  was  kept  secret  from 
Miss  Vistula  for  about  ten  days,  when  it  oc- 
curred to  some  of  the  friends  of  the  family 
that  she  should  be  made  aware  of  the  de- 
cease of  her  sister  and  also  have  her  atten- 
tion called  to  the  fact  that  she  bad  given  to 
her  deceased  sister  by  will  all  of  her  prop- 
erty and  had  made  no  provision  in  the  will 
for  the  disposition  of  the  property  in  case 
of  the  death  of  the  demise  before  her  death. 
Following  this  plan,  on  March  17,  1817,  Dr. 


Lacer,  her  family  physician,  and  her  attor- 
ney and  adviser,  Judge  L.  P.  Little,  and  bis 
son,  L.  Freeman  Little,  called  on  Miss  Vis- 
tula at  her  sick  room  and  teid  her  of  the 
death  of  her  departed  sister;  and  after  the 
lapse  of  a  few  minutes,  and  after  Miss  Vis- 
tula was  given  time  to  compose  herself,  they 
reminded  her  of  the  fact  that  she  had  willed 
all  of  her  property  to  the  sister  who  bad 
passed  away,  and  inquired  of  her  whether 
she  would  like  to  make  a  further  disposition 
of  her  property,  and,  she  having  indicated 
that  she  would  like  to  do  so,  inquiry  was 
made  as  to  whom  she  would  give  the  prop- 
erty, to  which  she  answered  that  she  want- 
ed her  niece  Vistula  McFarland  and  her 
nephew  Watkins  McFarland  to  have  all  of 
her  property,  and  did  not  want  any  of  the 
other  nieces  and  nephews  to  have  any  in- 
terest in  her  estate.  Thereupon  the  will  in 
question  was  prepared,  signed,  and  witnessed 
in  her  presence.  She  died  July  12th.  The 
will  in  contest  reads  as  follows: 

"I,  Vistula  McFarland,  of  Owensboro,  Daviess 
county,  Ky.,  hereby  make  this  my  last  will  and 
testament  revoking  all  former  wills. 

"I  hereby  give,  devise  and  bequeath  all  the 
property  personal  and  real,  of  which  I  may  die 
possessed,  unto  my  nephew  Watkins  S.  Mc- 
Farland and  my  niece  Vistula  McFarland,  chil- 
dren of  my  brother  Walter  McFarland,  share 
and  share  alike. 

her 
Vistula  X  McFarland." 
mark 

All  three  of  the  witnesses  who  were  pres- 
ent at  the  time  the  will  was  made  testified 
that  they  had  known  Miss  Vistula  for  a  num- 
ber of  years,  and  that  they  talked  with  her 
frequently,  and  that  on  the  day  the  will  was 
mnde  they  conversed  with  her  for  some  time 
before  the  instrument  was  prepared,  and 
that  she  was  in  the  full  possession  of  her 
mental  powers  and  capable  of  making  a 
survey  of  her  property,  knowing  the  objects 
of  her  bounty,  and  her  duty  to  them,  and 
had  mental  capacity  to  dispose  of  her  prop- 
erty according  to  a  fixed  purpose  of  her  own. 
No  one  of  them  doubted  her  ability  to  do 
each  of  these  things.  In  addition  to  these 
three  men,  the  propounders  called  two  bank- 
ers who  had  transacted  business  with  her, 
who  thought  that  Miss  Vistula's  mental 
grasp  was  sufficient  to  enable  her  to  make  a 
will.  A  number  of  her  neighbors,  including 
some  ladies,  were  called  and  allowed  to  de- 
tail many  of  the  everyday  occurrences  about 
her  home  which  were  strong  circumstances 
to  prove  her  mental  capacity  to  make  a  will. 
In  fact,  all  of  the  16  witnesses  called  by 
the  propounders  were  entirely  satisfied  that 
the  testatrix  disposed  of  her  property  in  a 
rational  way  according  to  a  fixed  purpose  of 
her  own. 

[1]  For  the  contestants  16  witnesses  tes- 
tified, among  them  Mrs.  Emma  Poindexter, 
Mrs.  Mary  Lou  Owens,  Mrs.  Bettie  Alexan- 
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der,  Mn.  Elmlra  Davis,  Mrs.  Lee  Anna  Harsh, 
Mrs.  Lutltia  Lewis,  Mrs.  W.  W.  Lewis,  Bonk 
Miller,  and  Mercer  Tablot,  each  of  whom 
were  related  to  the  testatrix,  and  therefore 
more  or  less  Interested  In  the  result.  These 
witnesses  were  the  only  ones  for  contestants 
who  gave  relative  evidence  of  a  decidedly 
probative  nature ;  the  balance  was  rather  in- 
distinct and  more  or  less  scattered  and  Ir- 
relevant. While  we  are  not  prepared  to  say 
there  was  not  sufficient  evidence  to  support 
the  verdict,  we  are  convinced  that  the  great 
weight  cf  the  evidence  given  by  those  not 
directly  Interested  In  the  result  of  the  trial 
Is  for  the  propounders  of  the  will.  Though 
we  regard  the  verdict  and  judgment  as 
against  the  preponderance  of  the  evidence, 
it  would  not  be  disturbed  on  this  ground 
alone. 

[2]  Appellants  Insist  that  the  trial  court 
committed  reversible  error  in  excluding  from 
the  jury  a  letter  from  Stanford  McFarland, 
addressed  to  testatrix  and  her  sister,  bear- 
ing date  August  17,  1901.  It  reads  as  fol- 
lows: 

"Owensboro,  Ky.,  Aug.  17th,  1901. 
"Dear  Tula  &  Tira:  There  is  one  thing  I 
wanted  to  speak  to  yon  about  before  I  left  but 
Sam  Lancaster  was  there,  this  is  the  last  favor 
I  will  ever  ask.  I  want  it  granted.  If  you 
have  told  any  one  here  that  I  asked  you  to 
endorce  for  me  I  want  you  to  correct  it  imme- 
diately another  party  done  the  same  thing  for 
me  no  relation  in  the  world  they  did  it  cher- 
fully  &  willing,  so  I  have  the  proof  to  up- 
hold me  if  necessary,  &  will  do  it  if  I  hear 
it  What  you  have  done  for  me  I  appreciate 
it  to  the  fullest  extent,  I  have  spoken  of  it 
time  &  time  again— You  intimated  yon  had 
some  awful  things  you  could  tell  against  me. 
I  suppose  all  I  have  to  say  is  crack  your  whip 
&  see  if  I  don't  tell  a  heap  of  things  you  never 
dreamed  that  I  knew  crack  your  whip. 
"Good-bye  Stanford." 

The  propounders  of  the  will  were  attempt- 
ing to  prove  not  only  that  the  testatrix  was 
of  sound  mind  and  disposing  memory,  but 
that  she  gave  her  property  to  Vistula  and 
Wat  kins  McFarland  because  she  had  a 
grievance  against  her  other  nieces  and  neph- 
ews, children  of  her  brother  Stanford  Mc- 
Farland; in  other  words,  that  she  was  con- 
trolled in  her  devises  in  part  by  a  very  nat- 
ural resentment  against  her  brother  and  his 
family  on  account  of  ill  treatment  In  will 
cases  where  the  mental  capacity  of  the  tes- 
tatrix is  in  question,  the  evidence  is  neces- 
sarily allowed  to  take  wide  range,  and  ev- 
ery fact  and  circumstance  that  throws  light 
upon  the  mental  qualifications  of  the  testa- 
trix lg  admissible.  This  evidence  may  cover 
a  number  of  years  If  it  will  aid  the  jury  In 
determining  whether  the  testatrix  had  men- 
tal capacity  to  know  the  objects  of  her  boun- 
ty, her  duty  to  them,  to  make  a  rational  sur- 
vey of  her  estate,  and  dispose  of  it  accord- 
ing to  a  fixed  purpose  of  her  own.  To  this 
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end  evidence  had  been  introduced  showing 
that  testatrix  on  different  occasions  back 
through  the  years  expressed  a  fixed  purpose 
to  give  her  property  to  her  nephew  and  niece 
just  as  expressed  in  her  will,  and  had  as- 
signed as  one  of  the  reasons  for  so  doing  that 
her  brother  Stanford  McFarland  and  his 
family  had  been  antagonistic  to  her  in  mat- 
ters relating  to  some  property  which  bad 
descended  to  her  and  the  other  heirs  of  her 
parents.  One  of  the  propounders,  Miss  Vis- 
tula McFarland,  testified  concerning  the  find- 
ing of  the  wills  of  both  Miss  Vistula  and 
Miss  Statira  McFarland  with  some  notes  and 
other  valuable  papers,  Including  a  letter 
from  Stanford  McFarland,  In  a  tin  box  care- 
fully hid  away  In  the  house.  From  the  evi- 
dence we  learn  that  most  of  the  precious 
documents  of  these  two  maiden  ladies  were 
preserved  in  this  simple  receptacle.  That 
these  were  their  dearest  possessions  is  made 
clear  by  the  fact  that  their  last  wills  were 
both  included  In  the  box.  Reasoning  from 
this  we  conclude  that  these  two  old  ladles  at- 
tached great  Importance  to  this  letter  from 
their  brother  Stanford.  No  doubt  the  last 
sentence  In  the  letter  deeply  grieved  and 
hurt  them,  and  no  doubt*  aroused  more  or 
less  resentment  in  their  hearts  Joward  their 
brother,  and  caused  them  to  resolve  not  to 
allow  him  or  his  seed  to  have  any  part  of 
their  estate.  This  letter  was  16  years  old 
at  the  time  of  the  death  of  Miss  Vistula; 
yet  It  had  not  been  destroyed  or  misplaced. 
It  had  been  preserved  for  some  reason,  and 
no  doubt  for  the  very  purpose  which  It  now 
serves.  It  is  not  questioned  that  the  pro- 
pounders had  a  legal  right  to  produce  evi- 
dence tending  to  show  that  the  will  disposed 
of  the  property  according  to  the  oft-express- 
ed intention  of  the  testatrix,  and  further 
that  the  testatrix  had  a  fixed  purpose  not  to 
bestow  any  of  her  wordly  goods  upon  her 
brother  Stanford  McFarland  or  his  family, 
who  now  seek  to  obtain  a  share  in  it  This 
evidence  Is  important  in  this  case,  because 
it  is  admitted  by  the  contestants  that  Miss 
Vistula  in  former  years  was  a  woman  of 
strong  mind  and  fixed  purpose;  and  if  the 
will  In  contest  disposed  of  her  property  ac- 
cording to  her  original  intention  and  in  a 
rational  way,  evidence  tending  to  estab- 
lish these  facts  is  both  relevant  and  material. 
Nothing  could  have  been  Introduced  as  evi- 
dence on  the  trial  that  would  have  more 
clearly  demonstrated  the  unfriendly  feeling 
that  existed  between  Stanford  McFarland 
and  the  testatrix,  at  least  the  feeling  which 
he  held  against  his  sister,  than  the  letter  in 
question.  It  asked,  almost  demanded,  a  fa- 
vor of  her,  and  before  ^concluding  the  letter 
breathed  a  threat  against  her  in  case  she  did 
not  comply  with  his  request.  What  could 
have  been  more  cutting  than  this  language 
of  the  letter: 
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"You  intimated  you  had  some  awful  things 
you  could  tell  against  me.  I  suppose  all  I  have 
to  say  is  crack  your  whip  &  see  if  I  don't  tell 
a  heap  of  things  you  never  dreamed  that  I 
knew  crack  your  whip." 

A  sister  would  hardly  be  expected  to  leave 
by  will  any  part  of  her  estate  to  a  brother 
or  to  the  children  of  a  brother  who  had  mis- 
treated her,  avoided  her,  and  then  added  In- 
sult to  Injury  by  writing  such  a  wicked  and 
malevolent  letter  as  the  one  copied  above.  We 
think  such  a  letter,  had  It  been  made  a  part 
of  the  evidence,  would  have  been  materially 
relevant  and  of  controlling  Influence  on  the 
trial  of  this  case,  especially  where  the  evi- 
dence as  to  the  mental  capacity  of  the  testa- 
trix is  divided. 

If  the  evidence  for  the  contestants  mate- 
rially preponderated,  we  would  not  attach 
so  much  Importance  to  this  letter,  but  In 
this  case,  where  we  regard  the  great  prepon- 
derance of  the  evidence  as  on  the  side  of  the 
propounders,  we  think  this  letter,  if  admit- 
ted as  evidence  before  the  Jury,  might  have 
exerted  a  controlling  Influence. 

Appellees  not  only  insist  that  the  letter 
was  not  competent  in  any  event,  but  they 
especially-  insist  that,  had  the  letter  been 
otherwise  competent,  no  sufficient  ground 
was  laid  for  its  Introduction,  as  it  was  not 
shown  by  any  one  acquainted  with  the  hand- 
writing of  Stanford  McFarland,  from  having 
seen  him  write,  that  the  letter  was  his  hand- 
writing or  that  he  wrote  the  letter  which  Is 
signed  by  his  first  name  only.  We  do  not 
regard  this  as  important;  for,  whether  he 
wrote  the  letter  or  not,  his  sisters  having 
received  the  letter  with  his  name  signed  to 
it,  threatening  them  if  they  did  not  keep 
secret  a  certain  transaction  which  they  had 
undergone  with  him,  it  had  the  same  effect 
upon  their  minds  as  if  the  letter  had  been 
genuine,  which  we  have  no  doubt  it  was. 
Whether  the  letter  was  genuine  or  not,  it 
influenced  the  testatrix  16  years  before  the 
making  of  ber  will  to  give  her  property  to 
her  nieces  and  nephews  and  to  exclude  her 
brother  Stanford  and  his  children  from  par- 
ticipating therein.  The  fact  that  these  old 
ladles  treasured  this  letter  and  kept  it  in 
their  safety  box  with  their  other  valuables 
shows  what  a  lasting  impression  it  made  up- 
on their  minds,  and  that  they  believed  be- 
yond question  that  it  was  the  letter  of  their 
brother  for  whom  they  had  that  day  refused 
to  Indorse.  Considered  in  this  light,  the  let- 
ter was  competent  to  prove  the  feeling  that 
existed  between  Stanford  McFarland  and  his 
sister,  the  testatrix,  and  to  establish  a  rea- 
son for  testatrix  bestowing  all  of  her  prop- 
erty upon  the  beneficiaries  named  in  the 
will  Instead  of  upon  the  children  of  Stanford 
McFarland. 

The  court,  in  excluding  the  letter  from  the 


consideration  of  the  jury,  committed  error, 
for  which  the  judgment  must  be  reversed 
for  a  new  trial. 
Judgment  reversed. 


LANDRUM  et  aL  v.  LANDRUM'S   ADM'X 
et  aL 

(Court  of  Appeals  of  Kentucky.    Feb.  3,  1920.) 

1.  Wills  «=»88(1)— Life  policy  construed 

AS  A  WILL. 

A  life  insurance  policy  for  the  benefit  of 
insured's  family  is  so  far  testamentary  in  char- 
acter that  it  will  be  construed  according  to 
the  rules  governing  the  interpretation  of  wills. 

2.  Wills  «=»848— Devisees  not  entitled  to 
contribution  after  payment  of  debts. 

Devisees  after  the  payment  of  debts  are 
not  entitled  to  contribution  under  the  direct 
provisions  of  Ky.  St  ^  2075. 

3.  Insurance  <8=>593(2)— Assignment  of  pol- 
icy TO  CREDITORS  REGARDED  AS  SECURITY 
ONLY. 

Ordinarily,  where  an  insured  assigns  a  life 
policy  for  benefit  of  creditors  without  any  con- 
sideration passing  at  the  time,  the  assignment 
will  be  regarded  as  security  only,  and  upon 
payment  of  the  debts  insured  is  entitled  to  a 
return  of  the  policy  or  its  remaining  proceeds. 

4.  Insurance  «~>586  —  Beneficiaries  have 
no  vested  interest  entitling  them  to 
subrogation  to  rights  of  creditors 
where  debts  abb  paid  by  policy  pro- 
CEEDS. 

Where  life  policy  was  payable  to  a  trustee 
for  the  purpose  of  discharging  insured's  per- 
sonal debts  and  paying  any  remaining  balance 
to  insured's  sons,  and  payment  of  the  debts  ex- 
hausted the  proceeds  of  the  policy,  held,  that 
the  sons  were  not  entitled  to  recover  the  amount 
of  the  policy  from  general  assets  of  the  estate 
which  remained  after  payment  of  all  debts,  as 
being  subrogated  to  the  rights  of  creditors  whose 
debts  the  policy  proceeds  paid,  on  the  ground 
that  property  of  which  they  were  the  owners, 
namely,  the  insurance  policy,  had  been  subject- 
ed to  the  payment  of  the  debts,  for  they  had  no 
vested  right  in  the  policy  by  virtue  of  original 
designation  as  beneficiaries,  but  insured  could 
change  the  beneficiaries  without  their  consent. 

Appeal  from  Circuit  Court,  Graves  County. 

Action  by  John  W.  Landrum's  adminis- 
tratrix against  James  D.  Landruin,  Thomas 
J.  Landrum,  and  others.  From  an  adverse 
judgment,  the  named  defendants  appeal 
Affirmed. 

D.   G.  Park  and  H.  S.  Barker,   both  of 

Louisville,  for  appellants. 

W.  J.  Webb,  of  Mayfleld,  and  E.  O.  O'Bear 
and  J.  C.  Jones,  both  of  Frankfort,  for  ap- 
pellees. 


£s>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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HURT,  J.    The  life  of  John*  W.  Landrum, 
who  died  In  the  month  of  March,  1914,  was 
insured  In  the  Commonwealth  Life  Insurance 
Company  for  the  sum  of  $5,000.    The  policy 
was  issued  upon  his  application,  and  was, 
when  first  Issued,  made,  payable  to  his  estate 
in  the  event  of  his  death.   The  policy  contract 
contained  a  clause  to  the  effect  that  the  in- 
sured  might  at  any  time  change  the  beneficia- 
ry or  beneficiaries  of  the  policy  by  filing  a 
written  request  to  that  effect  with  the  com- 
pany,  accompanied  by  the  policy,  and  the 
change  of  the  beneficiary  should  take  effect 
when  the  company  should  Indorse  the  change 
thereon.    In  the  year  1909  the  insured  made  a 
written  request  of  the  company  that  the  bene- 
ficiary of  the  policy  should  be  changed  from 
the  "estate"  of  the  Insured  to  his  wife,  Bessie 
A.  Landrum,  if  living,  one-third,  and  to  his 
sons,   James  D.  Landrum,  and  Thomas  J. 
Landrum,  one-third  each,  but,  should  the  wife 
die  before  the  Insured,  then  the  entire  amount 
of  the  policy  to  the  surviving  children  of  the 
insured,  an  equal  portion  to  each.    This  re- 
quest was  compiled  with  by  the  company, 
and  the  change  of  beneficiary  was  properly 
indorsed  upon  the  policy  by  the  company. 
In  the  month  of  January,  1914,  the  insured, 
desiring  to  make  another  change  in  the  bene- 
ficiary,   filed   with   the  company   a    request 
which  was  signed  by  himself,  his  wife,  Bes- 
sie A.  Landrum,  and  by  his  two  sons,  by  their 
statutory  guardian.    This  request  was  to  the 
effect  that  the  beneficiary  of  the  policy  be 
changed  from  his  wife  and  two  sons,  he  having 
at  that  time  no  other  surviving  children,  and 
that  It  he  made  payable  In  the  event  of  his 
death  to  "C.  O.  Wyatt,  trustee,  to  be  applied 
by  him  on  the  individual  personal  debts,  only, 
owing  by  the  insured  at  the  time  of  his  death, 
except  such  as  were  secured  by  Hen  on  real 
estate,  and  any  residue  to  James  D.  Land- 
rum and   Thomas   J.   Landrum   equally,   if 
living;    if  either  are  not  living,  then  to  the 
survivor."    This  request  was  complied  with 
by  the  company,  and  the  change  of  bene- 
ficiaries carried  into  effect  by  Indorsement 
on  the  policy  by  the  company  In  the  life- 
time of  the  insured.  .  At  the  same  time  that 
the  insured  and  the  then  beneficiaries  ex- 
ecuted the  request  to  the  company  for  the 
change  of  the  beneficiaries  the  trustee,  C.  C. 
Wyatt,   executed   a    writing   by    which   he 
agreed  that,  in  the  event  of  the  death  of  the 
insured,  he  would  receive  and  dispose  of  the 
proceeds  of  the  policy  in  accordance  with 
the  change  of  the  beneficiaries  then  made. 

The  insured  was  largely  Involved  with 
debts  at  the  time  of  his  death,  and  an  action 
was  instituted  by  his  administratrix  against 
bis  heirs  and  creditors  for  a  settlement  of 
his  estate.  Wyatt,  the  trustee,  collected  the 
insurance  under  the  policy.  The  estate  of 
decedent  consisted  chiefly  of  the  proceeds  of 
the  policy  of  insurance,  certain  interests  in 
real  estate,  the  sum  of  $25,000  of  the  first 


mortgage  bonds  of  the  Mayfleld  Water  * 
Light  Company,  150  shares,  of  the  par  value 
of  $100  each,  of  the  common  stock  of  the 
Water  &  Light  Company,  which  was  of  the 
actual  value  of  about  $50  to  the  share,  and 
certain  articles  of  household  property.  The 
real  estate  Was  Incumbered  with  mortgage 
liens,  as  were  also  the  bonds  of  the  Water  & 
Light  Company,  and  130  shares  of  the  com- 
mon stock  of  the  Water  &  Light  Company 
were  pledged  as  security  for  certain  debts 
which  were  not  otherwise  secured.  The  real 
estate  was  sold,  and  the  proceeds  applied  In 
satisfaction  of  the  liens  upon  it,  and  the 
mortgage  bonds  were  sold,  and  the  proceeds 
applied  to  the  discharge  of  the  debts  for 
which  they  were  pledged,  leaving  a  sum  for 
the  general  creditors  of  the  estate  of  some- 
thing in  excess  of  $6,000.  The  proceeds  of 
the  life  Insurance  policy,  which  had  been 
collected  by  the  trustee,  were,  under  the  or- 
der of  the  court,  applied  to  the  payment  of  the 
individual,  personal  debts  of  the  decedent  ow- 
ing by  him  at  the  time  of  his  death,  other  than 
those  secured  by -liens  upon  real  estate,  and 
in  this  way  the  entire  proceeds  of  the  policy 
were  exhausted,  leaving  no  residue,  and 
satisfying  a  fraction  in  excess  of  43  per  cen- 
tum of  the  debts  to  which  the  proceeds  of  the 
policy  were  applied.  The  remaining  assets 
of  the  estate,  arising  from  the  sale  of  the 
mortgage  bonds  of  the  Water  &  Light  Com- 
pany, after  the  satisfaction  of  the  debts  for 
which  they  were  pledged,  left  a  sufficiency,  ■ 
when  applied,  to  satisfy  the  remaining  in- 
debtedness of  the  estate,  less  a  claim  upon 
which  Judgment  had  not  been  rendered,  and 
certain  costs  and  attorney's  fees,  for  rep- 
resentation of  the  administratrix,  upon 
which  there  had  been  no  adjudication.  The 
surplus  arising  from  the  Bale  of  the  mort- 
gage bonds  was  applied  In  satisfaction  of 
all  the  Indebtedness  of  the  estate,  and  en- 
tirely liquidated  it,  except  as  above  stated. 
When  the  debts  which  were  secured  by 
pledges  of  the  stock  of  the  Water  &  Light 
Company  were  fully  satisfied,  the  certificates 
of  the  stock  were  taken  up  by  the  commission- 
er of  the  court  who,  under  the  orders  of  the 
court,  had  paid  the  debts  out  of  the  assets 
of  the  estate  in  his  hands.  Funds  were  re- 
served for  the  payment  of  the  contested 
claim  against  the  estate,  which  had  not  been 
reduced  to  a  Judgment,  and  there  was  left 
of  the  estate  of  decedent  in  the  hands  of 
the  commissioner  of  the  court  $275  in  money 
and  150  shares  of  the  common  stock  of  the 
Water  &  Light  Company,  but  this  money  and 
stock,  by  order  of  the  court,  was  retained  in 
the  hands  of  the  commissioner  until  the  un- 
paid costs  and  attorney's  fees  should  be 
satisfied,  and  presumably,  in  the  event  of 
the  failure  of  the  parties  to  discharge  this 
indebtedness,  the  funds  and  stocks  in  the 
hands  of  the  commissioner  should  in  the  fu- 
ture be  subjected  to  their  payment     Pre- 
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viously  to  the  order  of  distribution  the  ap- 
pellants, James  D.  Landrum  and  Thomas  J. 
Landrum,  set  up  the  contention  that  they 
were  the  owners  of  the  proceeds  of  the  life 
insurance  policy,  and  that  at  the  request  of 
the  Insured  and  by  their  consent  it  had  been 
assigned  by  the  insured  as  a  security  for  the 
payment  of  the  debts  which  he  might  owe  at 
his  death  not  secured  by  liens  upon  real  es- 
tate, and  that,  as  such,  the  proceeds  of  it 
were  secondarily  liable  only  for  the  pay- 
ment of  such  debts,  the  general  assets  of  the 
estate  being  primarily  liable  for  the  debts, 
and  the  pledges  of  the  Water  &  Light  com- 
pany stock  being  also  liable  before  the  pro- 
ceeds of  the  policy,  and  there  being  a  suffi- 
ciency of  other  assets  to  satisfy  all  the  in- 
debtedness, they  were  .entitled  to  have  the 
proceeds  of  the  policy  exonerated  from  the 
payment  of  the  indebtedness,  and  at  least, 
through  the  equitable  principles  of  subro- 
gation, to  be  substituted  to  the  rights  of 
the  creditors  of  the  estate,  and  in  this  way 
have  the  proceeds  of  the  policy  preserved  for 
them,  or  to  be  reimbursed,  out  of  the  other 
assets  of  the  estate,  and  especially  from  the 
shares  of  the  stock  of  the  Water  &  Light 
Company  which  were  pledged  to  secure  the 
payment  of  some  of  the  debts,  the  payments 
of  which  were  made  in  part  out  of  the  pro- 
ceeds of  the  policy.  In  the  order  of  distribu- 
tion made  by  the  court  of  the  proceeds  of  the 
policy  these  asserted  rights  of  appellants 
.  were  preserved  in  the  event  the  court  should 
thereafter  adjudge  that  they  had  such  rights 
in  the  distribution  of  the  estate  as  they 
claimed.  The  court,  however,  denied  the 
contentions  of  appellants  by  a  later  judg- 
ment, and  adjudged  that  they  were  not  en- 
titled to  an  exoneration  of  the  proceeds  of 
the  policy  by  the  payment  of  individual  per- 
sonal debts  of  decedent  other  than  those 
secured  by  liens  upon  real  estate  with  gen- 
eral assets  of  the  estate,  nor  to  a  subrogation 
to  the  rights  of  the  creditors  of  the  estate 
to  liens  upon  the  stock  of  the  Water  &  Light 
Company  which  was  pledged  to  secure  cer- 
tain of  the  debts,  nor  to-  their  rights  as 
against  the  general  assets  of  the  estate,  and 
adjudged  that  the  $275  remaining  of  the 
assets  be  distributed  one-half  to  the  widow 
of  decedent  and  one-half  to  the  appellants, 
in  equal  portions,  and  that  the  150  shares  of 
Water  &  Light  Company  stock  be  distributed 
in  kind,  -one-half  to  the  widow,  and  the  re- 
maining one-half  equally  between  appellants, 
and  from  this  judgment  James  D.  Landrum 
and  Thomas  J.  Landrum  have  appealed. 

[1-4]  There  seems  to  be  two  grounds  upon 
which  the  appellants  rest  their  claim  to  a 
right  to  be  substituted  to  the  claims  of  the 
creditors  of  the  estate  to  whose  debts  the 
proceeds  of  the  policy  were  applied,  and  these 
grounds  are  somewhat  Intertwined  in  the 
working  out  of  the  theory  of  appellants,  but 
they  will  be  considered  separately.    One  of 


the  grounds  is*  that  appellants  occupy  a  sim- 
ilar position  to  that  of  devisees  to  the  heirs 
and  creditors  of  the  estate,  and,  being  dev- 
isees of  the  proceeds  of  the  policy,  they 
were,  in. the  first  instance,  entitled  to  have 
the  proceeds  of  the  policy  exonerated  from 
the  payment  of  debts  of  any  kind  until  the 
general  assets  of  the  estate  were  exhausted, 
and,  the  proceeds  of  the  policy  having  been 
applied  to  the  payment  of  the  debts,  leaving 
assets  of  the  estate  which  could  and  should 
have  been  so  applied,  they  are  now  entitled 
to  be  subrogated  to  the  claims  of  the  cred- 
itors as  against  those  assets,  and  to  be  re- 
imbursed to  the  extent  that  the  proceeds 
of  the  policy  were  appropriated  in  discharge 
of  the  indebtedness  out  of  the  assets  of  the 
estate  for  distribution  among  the  heirs.  It 
may  be  conceded  that  a  policy  of  life  insur- 
ance for  the  benefit  of  the  family  of  the  in- 
sured is  testamentary  in  its  character,  and 
that  by  so  treating  it  the  Intentions  and  pur- 
poses of  the  insured  may  be  more  nearly  ap- 
proximated; and  in  the  designation  of  the 
beneficiaries  the  language  of  the  policy 
should  receive  the  same  construction  as  if 
used  In  a  will.  Duvall  v.  Goodson,  79  Ky. 
228 ;  Robinson  v.  Duvall,  79  Ky.  83,  42  Am. 
Rep.  208;  Supreme  Council,  Catholic 
Knights,  etc,  v.  Densford,  56  S.  W.  172,  49 
L.  R.  A.  776,  21  Ky.  Law  Rep.  1574 ;  Wolf  v. 
Pearce,  45  S.  W«  865,  20  Ky.  Law  Rep.  297; 
Gault  v.  Gault,  80  S.  W.  493,  25  Ky.  Law 
Rep.  2310;   25  Cyc.  741. 

Treating  the  policy  touching  the  disposi- 
tion of  the  proceeds  in  the  instant  case  as 
of  a  testamentary  character,  and  to  be  con- 
strued as  a  will,  the  intention  of  the  insured, 
as  appears  from  the  language  used  to  ex- 
press his  Intentions,  becomes  of  supreme  Im- 
portance in  the  absence  of  any  ambiguity  in 
the  language,  as  must  be  conceded  from  a 
reading  of  the  designation  of  the  benefi- 
ciaries, and  the  intentions  of  the  insured 
must  therefore  be  ascertained  from  the  plain 
Import  of  the  language  made  use  of.  The 
language  made  use  of  directs  the  proceeds  of 
the  policy  to  be  paid  to  a  trustee,  who  is  di- 
rected to  apply  same  to  the  discharge  of  the 
personal  debts  only  which  the  insured  might 
owe  at  the  time  of  his  death,  and  which  were 
not  secured  by  liens  upon  lands,  and  the 
residue  the  trustee  should  pay  to  the  appel- 
lants. The  only  devise  to  appellants  was 
what  might  remain  of  the  proceeds  of  the 
policy  after  the  payment  of  the  character  of 
debts  designated.  If  nothing  should  remain 
after  the  payment  of  such  debts,  there  was 
no  residue  to  go  to  the  appellants.  The  lan- 
guage, which  is  plain,  is  not  susceptible  of 
any  other  construction.  It  is  Insisted,  how- 
ever, that  inasmuch  as  the  character  of  debts 
which  the  trustee  was  directed  to  apply  the 
proceeds  of  the  policy  in  satisfaction  of  ex- 
ceeded the  sum  of  the  policy  at  the  death  of 
the  insured,  and  inasmuch  as  the  Insured  di- 
rected that  the  residue  of  the  proceeds  should 
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go  to  appellants,  he  must  have  intended  that 
the  other  assets  of  the  estate  should  be  ex- 
hausted in  the  payment  of  the  debts  before 
the  proceeds  of  the  policy  should  be  applied. 
It  can,  however,  be  as  reasonably  surmised 
that  the  Insured,  at  the  time  the  change  of 
beneficiaries  was  made  and  the  disposition  of 
the  proceeds  as  directed  by-  the  policy  deter- 
mined upon,  contemplated  that  he  should 
satisfy  the  debts  of  the  character  mentioned, 
or  at  least  a  portion  of  them,  before  his 
death,  and  at  least  it  may  be  surmised  that 
he  knew  his  estate,  the  Incumbrances  upon 
different  portions  of  it,  and  his  indebtedness, 
and  the  saying;  of  which  portions  and  species 
of  his  property  to  his  heirs  would  be  to  their 
best  interests.  Anyhow,  he  specifically  set 
apart  the  proceeds  of  the  policy  to  the  pay- 
ment of  certain  character  of  the  debts  which 
he  might  be  owing  at  his  death,  and  to  ap- 
propriate it  otherwise  would  be  .to  do  so  in 
contradiction  of  his  expressed  wish.  The  ap- 
pellants, if  considered  devisees,  are  In  the 
nature  of  legatees  after  the  payment  of  debts, 
and  such  devisees  are  not  entitled  to  contri- 
bution after  the  payment  of  the  debts.  Ky. 
Stats.  {  2075. 

The  case  of  Blanchard  v.  Herbert,  5  Ky. 
Op.  8,  relied  upon  by  appellants,  has  no  ap- 
plication to  the  facts  of  the  instant  case,  as 
in  the  case  quoted  the  testatrix  made  a  spe- 
cific devise  of  a  house  and  lot  to  one  of  her 
heirs.  The  house  and  lot  were  incumbered 
by  a  lien,  debt  of  the  testatrix.  She  devised 
her '  residuary  estate  generally  to  her  chil- 
dren, including  the  specific  devisee.  She 
made  no  provision  for  the  payment  of  her 
debts  nor  did  she  charge  the  house  and  lot 
specifically  devised  with  the  payment  of  the 
debt  which  was  a  lien  upon  it  It  was  held 
that  the  specific  devisee  was  entitled  to  re- 
quire the  debt  paid  out  of  the  residuary  es- 
tate which  was  devised  generally  upon  the 
principle  that  the  rights  of  the  general  dev- 
isees are  subservient  to  the  rights  of  the 
specific  deviseees  with  respect  to  the  payment 
of  the  testator's  debts  as  a  general  rule.  If 
the  house  and  lot  which  was  the  subject  of 
the  specific  devise  had  been  charged  by  the 
testatrix  with  the  payment  of  the  debt  which 
was  a  lien  upon  it,  a  very  different  state  of 
case  would  have  been  presented  from  that 
which  was  presented  by  the  record  In  that 
case,  and  a  different  conclusion  would  have 
been  arrived  at 

Another  theory  upon  which  it  is  insisted 
that  appellants  are  entitled  to  be  subrogated 
to  the  claims  of  the  creditors  is  that  the  ar- 
rangement by  which  the  change  of  benefi- 
ciaries of  the  policy  was  effected,  by  which 
its  proceeds  were  to  be  first  applied  to  the 
payment  of  the  debts  of  certain  creditors, 
amounted  to  an  assignment  of  the  policy  as 
a  security  for  the  payment  of  such  debts,  and 
that,  the  arrangement  having  been  made  at 
the  request  of  the  debtor,  it  gave  the  policy 
the  status  of  a  surety  for  the  payment  of  the 


debts,  and  the  appellants  the  status  of  sure- 
ties of  the  Insured  while  he  was  living  and 
the  general  assets  of  his  estate  after  his 
death,  and,  the  proceeds  of  the  policy  having 
been  exhausted  In  the  payment  of  the  debts, 
the  appellants  should  be  substituted  to  the 
claims  of  such  creditors  as  against  the  assets 
of  the  estate  which  otherwise  would  pass  to 
the  heirs,  upon  the  equitable  principle  of  sub- 
rogation. * 

Touching  this  contention,  it  may  be  con- 
ceded that,  where  an  insured  owes  debts  and 
makes  an  assignment  of  the  policy  to  the 
creditor,  without  any  consideration  passing 
at  the  time,  the  general  rule  is  that  the  as- 
signment, though  absolute  in  form,  will  be 
considered  as  an  assignment  as  a  security, 
and,  if  the  debts  are  paid,  the  insured  will 
be  entitled  to  a  return  of  the  policy,  or  to 
such  portion  of  its  proceeds  as  'may  be  left 
after  the  discharge  of  the  debts.  Baldwin  v. 
Haydon,  70  S.  W.  300,  24  Ky.  Law  Rep.  900; 
Caudell  v.  Woodward,  96  Ky.  646,  29  S.  W. 
614,  16  Ky.  Law  Rep.  742;  Beard  v.  Sharp, 
100  Ky.  606,  38  S.  W.  1057,  18  Ky.  Law  Rep. 
1029. 

The  transaction  here  was  not  an  assign- 
ment on  the  part  of  the  insured,  but  a  change 
of  beneficiaries,  but  as  to  the  beneficiaries 
after  payment  of  debts  the  same  then,  as 
stated  above,  would  occur;  that  is,  they 
would  be  entitled  to  such  part  of  the  policy 
as  was  not  consumed  in  the  payment  of  the 
debts,  not,  however,  because  there  were  sure- 
ties, but  on  account  of  the  express  conditions 
of  the  policy  when  treated  as  testamentary 
in  Its  character.  To  be  entitled  to  subroga- 
tion one  must  pay  money  to  a  creditor  in  dis- 
charge of  the  debtor's  obligation,  or  he  must 
suffer  a  loss  by  the  subjection  of  property  of 
which  he  is  the  owner  to  the  payment  of  an- 
other's debt,  and  one  or  the  other  of  these 
things  must  occur  before  the  right  of  sub- 
rogation arises,  regardless  of  the'  situation  in 
which  he  stands  to  the  debtor.  Appellants 
were  in  no  wise  personally  obligated  for  the 
debts  of  the  insured,  and  advanced  no  money 
to  their  discharge,  and  hence,  if  entitled  to 
subrogation,  property  of  which  they  were 
the  owners  must  have  been  subjected  to  the 
payment  of  the  debts.  They  were  not  the 
owners  of  any  interest  in  the  proceeds  of 
the  policy  except  such  as  existed  at  the  death 
of  the  insured,  and  not  the  conditional  right 
which  they  had  under  some  previous  designa- 
tion, as  the  insured  had  the  right  to  change 
the  beneficiaries  without  their  consent  Hop- 
kins v.  Hopkins,  92  Ky.  324,  17  S.  W.  864,  13 
Ky.  Law  Rep.  707;  Wirgman  v.  Miller,  98 
Ky.  624,  33  S.  W.  937,  17  Ky.  Law  Rep.  1174 ; 
Howe  v.  Fidelity  Trust  Co.,  89  S.  W.  521,  28 
Ky.  Law  Rep.  486;  Mutual  Life  Insurance 
Co.  v.  Twyman,  89  S.  W.  178,  28  Ky.  Law 
Rep.  1157;  Wrather  v.  Stacy,  82  S.  W.  420, 
26  Ky.  Law  Rep.  683.  At  the  death  of  the 
insured  their  interest  in  the  proceeds  of  the 
policy  was  the  right  to  such  part  only  as  re- 
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malned  after  the  satisfaction  of  the  debts  to 
the  payment  of  which' the  insured  had  spe- 
cifically set  apart  the  proceeds  of  the 
policy.  If  a  contract  existed  between  the  in- 
sured and  the  residuary  beneficiaries  touch- 
ing the  transaction,  the  terms  of  the  contract 
were  the  same  as  the  designation  of  the  bene- 
ficiaries in  the  policy.  Nothing  remaining  of 
the  proceeds  of  the  policy  after  the  payment 
of  the  debts*  designated,  appellants  suffered 
no  property  loss,  and  no  right  of  subrogation 
arose. 
The  Judgment  is  therefore  affirmed. 


MARTIN  et  aL  v.  BUECHEL  et  al. 
(Court  of  Appeals  of  Kentucky.    Feb.  3,  1920.) 

1.  Executors  and  administrators  <S=s>138(2) 
— Authorizing  executor  to  do  certain 
things  mat  confer  power  of  sale. 

Where  a  will  names  an  executor,  and  directs 
him  to  do  certain  things  in  connection  with 
the  estate  from  which  testator's  intention  of  a 
sale  of  realty,  may  be  inferred,  the  executor  by 
implication  has  authority  to  sell  the  realty  and 
use  the  proceeds  as  directed  by  testator. 

2.  Executors  and  administrators  <8=»138(2) 
—Intention  governs  in  determining  au- 
thority to  executor  to  sell,  realty. 

Testator's  intention  must  govern  in  deter- 
mining whether  his  executor  has  implied  au- 
thority to  sell  the  realty  and  use  the  proceeds 
as  directed. 

3.  Executors  and  administrators  «=>138(2) 
—Provisions  of  will  held  to  give  execu- 
tor implied  power  to  sell  realty. 

In  view  of  the  meaning  of  "proceeds"  as  the 
results  of  a  sale  of  property,  the  fourth  clause  of 
testator's  will,  and  his  intention  as  gathered 
from  the  entire  instrument,  under  the  third 
clause,  providing  that  at  death  of  his  wife  all 
business  pertaining  to  the  estate  be  settled  in 
full,  and  the  proceeds  be  divided  equally  between 
children,  executor  held  authorized  to  sell  and 
convey  the  realty  of  the  estate,  a  small  farm, 
nearly  all  the  property  owned  by  testator. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

Action  by  Ed  Buechel  and  others  against 
O.  R.  Martin  and  others.  From  Judgment 
for  plaintiffs,-  defendants  appeal.    Affirmed. 

David  W.  Edwards  and  Johnson,  Hilatt  & 
Scheirich,  all  of  Louisville,  for  appellants. 
J.  S.  Luscher,  of  Louisville,  for  appellees. 

SAMPSON,  J.  This  action  was  com- 
menced by  the  executor  and  heirs  of  Isaac 
N.  Covert  against  G.  R.  Martin  et  al.  to  en- 
force specfrtc  performance  of  a  written  con- 
tract whereby  the  executor  sold  and  agreed 
to  convey  certain  lands  belonging  to  the 
estate  of  decedent  to  O.  R.  Martin  et  al., 


and  Martin  et  aL,  while  apparently  willing 
to  accept  the  property  if  the  executor  has 
power  to  pass  title,  are  defending  upon  the 
ground  that  the  testamentary  paper  under 
which  the  executor  presumes  to  act  is  insuf- 
ficient to  vest  him  with  power  to  sell  and 
convey  the  real  estate  of  his  intestate.  The 
chancellor  construed  the  will  and  decreed  a 
specific  performance  of  the  contract,  and 
from  this  Judgment  the  purchasers  Martin 
et  al  appeal. 

The  question  presented  Is:  Did  the  ex- 
ecutor named  In  the  will  of  Isaac  N.  Covert, 
deceased,  have  authority  and  power  under 
the  terms  of  the  testamentary  paper  to  sell 
and  convey  the  real  estate  of  decedent  The 
will  presented  for  construction  reads  as 
follows : 

"I,  Isaac  N.  Covert,  being  of  Bound  and  dis- 
posing memory,  and  realizing  the  uncertainty 
of  life,  do  hereby  make  this  writing  my  last  will 
and  testament. 

"(1)  I  wish, all  my  just  debts  to  be  paid. 

"(2)  I  hereby  will  and  bequeath  to  my  wife, 
Elizabeth  Covert  all  that  I  may  be  possessed  of 
at  my  death,  to  he  hers  during  life,  with  re- 
mainder to  children  provided  that  the  money 
I  may  have  in  bank  is  to  remain  there,  the 
interest  of  same  to  be  for  the  use  of  Elizabeth 
Covert,  my  wife. 

"(3)  I  wish,  at  the  death  of  my  wife,  that 
all  business  pertaining  to  the  estate  be  settled 
in  full,  and  proceeds  be  divided  between  my 
children,  Brice  Covert,  Ollie  Covert  and  Susan 
Horn  beck,  share  and  share  alike. 

"(4)  I  wish  the  part  that  may  be  allotted  to 
Susan  Hornbeck  to  be  placed  in  real  estate  to 
be  the  property  of  her  and  her  children,  and 
not  under  the  control  of  any  husband  she  may 
have.  This  is  be  attended  to  by  the  executor 
of  this  will. 

"(5)  I  wish  my  son,  William,  to  have  charge 
of,  and  manage  the  farm  during  the  life  time 
of  my  wife,  any  contract  she  may  make  with 
him  to  be  accepted  by  the  other  heirs;  as  far 
as  regards  the  income  from  the  farm;  the  best 
of  care  to  be  taken  of  the  farm,  as  I  have  al- 
ways done. 

"(6)  I  hereby  will  that  my  son  Brice  Covert, 
be  appointed  executor  of  this  will,  and  to  be  al- 
lowed to  serve  without  bond. 

"Believing  that  the  will  explains  the  wishes 
I  entertain,  and  hoping  I  have  treated  each 
and  every  one  of  family  impartially,  and  to  the 
best  of  my  ability,  I  hereby  affix  my  signature, 
this  5th  day  of  March,  1907. 

"Isaac  Covert." 

The  only  part  of  this  will  with  which  we 
an:  now  concerned  is  the  third  and  fourth 
paragraphs,  under  which  the  executor  claims 
the  right  and  power  to  sell  and  convey  the 
lands  owned  by  Covert,  but  which  right  is 
disputed  by  appellants.  The  third  par- 
agraph, when  considered  with  respect  to  the 
power  conferred  by  the  testator  upon  the 
executor,  may  be  read  as  follows: 

"I  wish  *  *  *  that  all  business  pertaining 
to  the  estate  be  settled  in  full  and  the  proceeds 
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The  testator  was  engaged  in  no  business 
except  conducting  a  small  farm  In  a  very 
humble  way.  He  lived  in  a  log  cabin  and 
owned  very  little  personal  property,  al- 
though he  had  some  money  on  deposit  in  a 
bank,  representing  the  scant  savings  of  a 
lifetime.  It  therefore  follows  that  the  only 
business  of  the  estate  which  he  desired 
settled  was  the  estate  itself.  This  was  to 
be  done  "In  full  and  the  proceeds  divided 
between  my  children."  This  court  in  the 
case  of  Harman  et  aL  v.  Arvitt,  72  8.  W. 
751,  24  Ky.  Law  Hep.  1819,  defines  the  word 
"proceeds,"  when  used  in  connection  with 
the  winding  up  of  an  estate,  to  mean  the 
results  of  a  sale  of  property,  or  "the  gross 
amount  realized  from  a  sale  of  property." 
Bouvler  defines  "proceeds"  as  "money  or 
articles  of  value  arising  or  obtained  from  the 
sale  of  property.  The  sum,  amount,  or  value 
of  goods  sold  or  converted  into  money." 
There  could  not  have  been  a  full  settlement 
of  the  estate  of  Covert  and  the  proceeds 
divided  without  a  sale  of  the  land  now  in 
question,  and  without  such  sale  there  would 
have  been  no  proceeds  to  divide.  The  tract 
was  small  and  hardly  susceptible  of  division 
into  three  parts,  so  that  the  testator  must 
have  had  in  mind  and  intended  a  sale  of 
bis  property  including  his  real  estate,  and 
a  settlement  of  his  estate  In  full,  and  a 
division  of  the  entire  proceeds  Into  three 
parts  "share  and  share  alike." 

This  is  further  substantiated  by  section  4 
of  the  will,  which  may  be  read  as  follows: 

"I  wish  the  -part  that  may  be  allotted  to  Susan 
Hornbeck  be  placed  in  real  estate.  *  *  * 
This  to  be  attended  to  by  the  executor  of  this 
will" 

He  named  his  oldest  son  executor.  Un- 
doubtedly, the  testator  did  not  use  the  word 
"allotted"  In  its  technical  sense,  but  as  syn- 
onymous with  the  word  "given,"  and  he  did 
not  intend  by  the  expression,  "allotted  to 
Susan  Hornbeck,"  to  have  a  division  in  kind 
of  his  property  so  that  his  daughter  Susan 
might  be  allotted  a  share  in  kind,  but  only 
that  the  one-third  of  the  estate  which  she 
was  to  have  should  be  placed  In  real  estate. 
Prom  the  fourth  paragraph  It  is  clear  that 
the  testator  intended  that  the  entire  third 
of  his  estate  which  his  daughter  Susan  was 
to  receive  was  to  be  placed  In  real  estate  by 
his  executor  named  In  the  will.  It  could 
not  have  invested  in  real  estate  without  first 
converting  it  into  cash  or  its  equivalent — 
proceeds. 

[1,2]  Where  a  testamentary  paper  names 
an  executor  and  directs  him  to  do  certain 
things  in  connection  with  the  estate  from 
which  it  may  be  reasonably  Inferred  the 
testator  Intended  a  sale  of  the  real  estate, 
as  where  the  executor  is  directed  to  apply 


or  Invest  the  proceeds  of  a  sale  of  the  land 
without  directing  him  to  sell  It,  or  other 
words  or  expressions  clearly  Indicating  the 
intention  of  the  testator  to  convert  the  real 
estate  into  cash,  the  executor  by  implication 
has  authority  to  sell  the  real  estate  and  use 
the  proceeds  as  directed  by  the  testator.  In 
every  such  case,  the  Intention  of  the  testator 
must  govern.  No  set  form  of  words  is  re- 
quired to  confer  upon  an  executor  authority 
to  sell  and  dispose  of  real  estate;  but  if, 
when  .the  will  is  read  as  a  whole,  it  is  mani- 
fest that  the  testator  Intended  the  executor 
named  to  have  power  to  sell  and  dispose  of 
the  land,  even  though  it  be  not  expressed  in 
so  many  words,  such  authority  will  be  implied, 
and  a  sale  had  in  conformity  to  the  testamen- 
tary paper  will  be  upheld.  As  said  in  Varble 
v.  Collins,  Ex'r,  168  Ky.  24T,  181  S.  W.  1116, 
Ann.  Cas.  1916D,  448,  it  is  a  reasonable  and 
workable  rule,  and  frequently  adhered  to  in 
this  and  other  states,  that,  where  the  duty 
rests  upon  the  executor  to  see  that  the  provi- 
sions of  the  will  are  carried  out  and  to  raise 
funds  with  which  to  satisfy  legacies  from  real 
property  therein  set  apart,  the  authority  to 
sell  and  convey  the  decedent's  real  estate  will 
be,  from  necessity,  implied.  In  the  same  case 
it  is  said: 

"If  the  avails  are  to  pass  through  his  (execu- 
tor) hands  in  the  execution  of  his  office,  as  for 
the  payment  of  debts  or  legacies,  then  the  pow- 
er to  sell  will  be  implied.  If  the  will  directs 
a  sale,  but  does  not  name  the  donee  of  the 
power,  the  proceeds  must,  either  by  its  provi- 
sions or  by  the  rules  of  law,  be  distributed  by 
the  executor,  then  he,  by  neccBsary  implica- 
tion, is  invested  with  the  power  of  sale,  unless 
some  other  intention  upon  the  part  of  the  testa- 
tor be  shown  by  his  will.  If  this  were  not 
so,  the  executor  could  not  execute  his  trust. 
The  payment  of  debts  and  legacies  is  one  of 
the  functions  of  his  office,  and,  therefore,  if  the 
will  directs  a  sale  of  the  real  estate,  either  for 
the  payment  of  debts  or  the  payment  of  pro- 
ceeds to  legatees  as  the  proceeds  must  pass 
through  the  hands  of  the  executor,  he  is,  by 
implication,  vested  with  the  power  to  sell,  al- 
though not  named  as  the  donee  of  the  power." 

[3]  While  the  will  is  quite  indefinite  and 
not  altogether  satisfactory,  we  are  convinced 
that  the  intention  of  the  testator  as  gathered 
from  the  entire  instrument  was  to  leave  his 
property  to  his  wife  for  her  life,  and  at  her 
death,  to  be  sold  and  the  proceeds  divided  be- 
tween the  children,  that  part  of  the  daugh- 
ter's to  be  invested  in  real  estate  to  be  her 
property  and  that  of  her  children  free  from 
the  control  of  the  husband  of  the  daughter, 
"all  this  to  be  attended  to  by  the  executor  of 
this  will."  When  so  construed,  the  will  con- 
fers upon  the  executor  full  power  and  author- 
ity to  sell  and  convey  all  the  real  estate  of 
decedent,  and  to  invest  the  vendee  with  all 
the  title  of  Covert,  and  it  was  the  duty  of 
appellants.  G.  R.  Martin  et  al.,  to  have  re 
calved  the  deed  tendered  by  appellees  ana 
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have  paid  the  money  and  executed  the  notes 
according  to  the  written  contract  attached 
to  the  petition. 

The  chancellor  having  held  the  executor 
under  the  will  had  power  to  convey  the 
real  estate  of  decedent,  and  decreed  a  spe- 
cific enforcement  of  the  contract  of  sale,  the 
Judgment  is  affirmed. 


BAKER  v.  CLARK. 
(Court  of  Appeals  of  Kentucky.    Feb.  6,  1920.) 

1.  Libel  and  slander  <S=->33,  101(1)— Dis- 
tinction BETWEEN  PUBLICATIONS  LIBELOUS 
PEB  SB  AND  OTHER  DEFAMATORY  PUBLICA- 
TIONS. 

The  distinction  between  defamatory  publi- 
cations which  are  per  se  libelous  and  those 
which  are  not  is  that  in  the  former  there  is 
a  conclusive  presumption  of  malice  and  dam- 
age, while  in  the  latter  the  burden  is  on  the 
plaintiff  to  prove  both  malice  and  damage. 

2.  Libel  and  slander  <8=»15  —  Printed  de- 
famatory MATTER  MAT  BE  ACTIONABLE  PEB 
BE,  WHILE  SAME  MATTER  ORALLY  PUBLISHED 
MAY  NOT  BE. 

Defamatory  matter  printed  and  published 
may  be  per  se  actionable,  while  the  same  mat- 
ter orally  published  would  not  be  so. 

3.  Libel  and  slandeb  <S=»9(1)— Words  in- 
juring PERSON  IN  PROFESSION,  TRADE.  OR 
BUSINESS    ACTIONABLE. 

Published  words,  whether  written  or  oral, 
are  actionable  if  they  directly  tend  to  the -prej- 
udice or  injury  of  any  one  in  bis  profession, 
trade,  or  business. 

4.  Libel  and  slandeb  «=»9(3)— Publication 
chaboino  lawyer  with  unprofessional 
conduct  or  lack  of  necessary  qualities 
libelous  per  se. 

A  published  article  charging  attorneys  at 
law  with  unprofessional  conduct,  such  as  un- 
faithfulness to  clients  or  the  violations  of 
any  standard  rules  of  professional  ethics,  or 
which  Imports  a  lack  of  qualities  essential  to 
a  lawyer  in  his  professional  character,  is  per  se 
libelous. 

6.  Libel  and  slandeb  <£=>86(2),  123(2)— Con- 
struction OF  UNAMBIQUOUS  ARTICLE  BEINO 
FOB  THE   COURT,    NO   INNUENDO   NECESSARY. 

When  the  language  of  the  defamatory  ar- 
ticle complained  of  is  unambiguous,  its  con- 
struction* is  one  of  law  for  the  court,  and  plain- 
tiff is  not  required  by  innuendo  to  point  out  its 
meaning  or  its  application  to  himself. 

6.  Libel  and  slandeb  <S=»9(3)— Publication 

REFLECTING    ON    PROFESSIONAL    CONDUCT    OF 
LAWYER  LIBELOUS   PER   BE. 

Publication,  charging  lawyer  with  making 
certain  persons  parties  to  certain  suit  without 
authority  from  such  persons  and  with  fraudu- 
lently procuring  the  signatures  of  such  persons 
to  certain  paper  by  fraudulent  representation 
as  to  character  thereof,  held  libelous  per  se  in 


holding  the  lawyer  up  to  ridicule  and  contempt 
with  reference  to  his  professional  conduct. 

7.  Libel  and  slander  <8=>112(1)  —  Evidence 
of  falsity  of  article  reflecting  discred- 
it upon  professional  conduct  of  attor- 
NEY. 

Article  charging  lawyer  with  having  made 
certain  persons  parties  to  suit  without  having 
been  authorized  to  so  do  held  false,  in  view  of 
undisputed  evidence  that  such  persons  had 
without  the  lawyer's  solicitation  signed  instru- 
ment authorizing  such  lawyer  to  present  a  pe- 
tition for  the  signers  thereof  to  be  joined  as 
plaintiffs  in  such  action. 

8.  Trial  <S=141— Issue  on  uncontradicted 

EVIDENCE  NOT  TO  BE  SUBMITTED  TO  JURY 

Court  erred  in  submitting  to  jury  issue  up- 
on which  evidence  was  uncontradicted. 

9.  Appeal  and  error  tg=>882(14)  —  Submis- 
sion of  uncontradicted  issue  harmless 
where  complaining  party's  instruction 
submitted  such  issue. 

The  submission  of  issue  upon  which  the  evi- 
dence was  uncontradicted  was  harmless  as  to 
plaintiff,  where  instructions  offered  by  plaintiff 
submitted  such  issue. 

10.  Libel  and  slandeb  <&=>101(2)  —  Person 
presumed  to  intend  what  his  language 
in  its  usual  meaning  expresses. 

When  a  libelous  or  slanderous-  defamation 
is  actionable  per  se,  the  publisher  is  conclusive- 
ly presumed  to  intend  what  his  language  in  its 
usual  and  ordinary  meaning  expresses. 

11.  Pleading  <8=»93(2)  —  Defense  of  privi- 
lege INCONSISTENT  WITH  DENIAL  OF  RESPON- 
SIBILITY FOB  PUBLICATION. 

In  libel  action,  defendant  having  denied  re-  * 
sponsibility  for  the  publication  could  not  urge 
that  he  was  privileged;   such  defenses  being  in- 
consistent. 

12.  Libel  and  blander  <g=»123(8)— Question 

OF  PRIVILEGE  FOB  THE  COURT. 

Whether  the  occasion  of  defamatory  publi- 
cation is  privileged  is  usually  a  question  of  law 
to  be  determined  by  the  court. 

13.  Libel  and  blander  <©=>45(1)— Communi- 
cation BY  PERSON  IN  INTEREST  TO  ANOTHER 
IN  INTEREST  PRIVILEGED  IF  MADE  IN  GOOD 
FAITH;     "PRIVILEGED    COMMUNICATION." 

Where  the  communication  is  one  in  which 
the  party  has  an  interest  and  is  made  to  anoth- 
er having  a  corresponding  interest,  the  commu- 
nication is  "privileged"  if  made  in  good  faith 
and  without  actual  malice. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Privi- 
leged Communication.] 

14.  Libel  and  slander  <8=>45(2)  —  Sending 
article  concerning  attorney  in  proceed- 
ings against  corporation  by  stockholder 
to  another  privileged. 

Stockholder  who  mailed  article,  charging  an 
attorney  representing  some  of  the  stockholders 
in  receivership  proceedings  with  having  made 
certain  stockholders  parties  to  such  action 
without  having  been  authorized  to  so  do,  to  his 
associate  stockholders,  was  privileged,  having 
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a  common  interest  therein  with  other  stock- 
holders, and  was  not  liable  for  libel  if  he  acted 
in  good  faith  without  malice  and  under  the  bona 
fide  belief  of  the  truth  of  the  article. 

15.  LlBSX    AIjTD    SLANDER   <8=»50,    50%,    61(1) — 

When  qualified  privilege  is  lost. 
The   right  of  qualified  privilege  is  lost  by 
one  who  acts  maliciously  or  in  excess  of  priv- 
ilege or  with  knowledge  of  the  falsity  of  the 
communication. 

16.  Appeal  and  ebbob  <8=»1064(1)  —  Giving 
an  inconsistent  convebse  instruction 
prejudicial  erb0b. 

Where  the  court  had  given  instruction  em- 
bodying all  the  conditions  under  which  the  jury 
were  authorized  to  return  a  verdict  for  plain- 
tiff, the  giving  of  a  converse  instruction,  au- 
thorizing verdict  for  defendant  although  Jury 
might  believe  that  one  of  the  conditions  in  the 
other  instruction  existed,  constituted  prejudi- 
cial error. 

17.  Trial  «=»296(2)-— Instruction  as  to  priv- 
ilege IRRELEVANT  WHERE  C0UBT  IN  OTHER 
INSTRUCTIONS  HAD  ASSUMED  EXISTENCE  Of 
PRIVILEGE. 

In  action  for  libel  where  court  haV  given  in- 
structions assuming  as  a  matter  of  law  that  a 
qualified  privilege  existed  subject  to  be  lost  up- 
on conditions  named,  an  instruction  purporting 
to  set  out  what  would  constitute  defendant's 
privilege  held  irrelevant. 

18.  Libel  and  slander  <g=»105(l)— Petition 

IN    OTHER    ACTION,    IN    WHICH   ATTORNEY    IS 
CHARGED    WITH    MISCONDUCT,    ADMISSIBLE. 

In  action  for  libel  for  publication  of  article 
charging  plaintiff  as  an  attorney  with  making 
certain  persons  parties  to  certain  receivership 
action  without  having  been  authorized  to  so  do, 
the  petition  in  receivership  action  and  amend- 
ments thereto,  held  admissible. 

19.  Libel  and  slander  $=>106(1)  —  Irrele- 
vant  EVIDENCE  INADMISSIBLE. 

In  action  for  libel  for  publication  of  an  ar- 
ticle charging  plaintiff  with  making  certain  per- 
sons parties  to  receivership  action  without  hav- 
ing been  authorized  to  so  do,  the  answer  in  the 
receivership  proceeding,  testimony  taken  there- 
in, and  synopsis  of  pleadings  therein,  Mid  inad- 
missible, having  no  relevancy  to  the  libel  case. 

20.  Libel  and  slander  <S=»105(2)— Evidence 

OF  OTHER  PUBLICATIONS  INADMISSIBLE. 

In  an  action  for  libel  for  publication  of  ar- 
ticle charging  plaintiff  wiflk  having  made  certain 
persons  parties  to  a  receivership  action  with- 
out having  been  authorized  to  so  do  and  for 
mailing  the  article  to  certain  stockholders  of 
the  corporation  for  which  receiver  was  sought, 
another  article  appearing  in  the  mailed  papers 
Md  inadmissible,  having  no  relevancy  to  the 
issue  in  the  libel  action. 

21.  Trial  ©=>330(1)— Separate  verdicts  on 
original  petition  and  on  amended  peti- 
tions to  be  made  in  libel  action. 

In  libel  action  where  an  original  petition 
charged  a  publication  of  alleged  libelous  article, 
and  amended  petitions  charged  the  mailing  of 
such  article  to  various  persons,  separate  ver- 
dicts should  be  rendered,  one  on  the  original 


petition  and  one  on  the  charges  in  the  amended 
petitions.' 

-  Appeal  from  Circuit  Court,  Fayette  County. 

Action  by  A.  M.  Baker  against  J.  D.  Clark. 
Judgment  of  dismissal,  and  plaintiff  appeals. 
Reversed,  and  new  trial  granted,  with  direc- 
tions. 

J.  W.  Cammack,  of  Owenton,  and  J.  T. 
Farmer,  J.  A.  Edge,  and  Byrd  &  Vaughn,  all 
of  Lexington,  for  appellant. 

Allen  &  Duncan,  of  Lexington,  for  appellee. 

THOMAS,  J.  On  October  11,  1915,  there 
appeared  in  the  Lexington  Herald,  a  news- 
paper published  at  Lexington,  Ky.,  this  ar- 
ticle: 

"Authority  to  Use  Name  Denied  by  Hugh 
Mahin. 

"Keene  Man  to  Withdraw  from  Receivership 

against  Burley. 

"Will  Act  Promptly. 

"Other  Stockholders  of  Company  may  Join 
Mahin  in  Motion. 

"Alleging  that  the  use  of  his  name  is  un- 
warranted and  unauthorized,  Hugh  Mahin,  of 
Keene,  Jessamine  county,  former  representa- 
tive of  his  county  in  the  state  Legislature,  stat- 
ed his  determination  last  night  to  take  proper 
steps  in  court  to  have  his  name  as  plaintiff 
withdrawn  in  the  receivership  suit  of  J.  L.  Val- 
landingham  and  others  against  the  Burley  To- 
bacco Company.  Mr.  Mahin  will  have  to  sup- 
port him,  he  said,  other  citizens  of  Keene,  who 
with  him  will  assert  that  their  names  as  par- 
ties to  the  suit  were  used  unknowingly,  among 
them  being  Benjamin  Wilson,  John  Wood,  James 
Wood,  and  perhaps  others. 

"Mr.  Mahin  and  Mr.  Wilson,  who  stated  by 
long-distance  conversation  last  night  that  they 
had  only  yesterday  learned  of  their  interest  in 
the  suit,  did  sign  a  paper  some  two  months 
ago  asking  for  a  financial  statement  of  the 
Burley  Tobacco  Company,  of  which  they  were 
stockholders,  but  that  they  did  not  desire  to  be- 
come parties  to  any  suit  against  the  company 
which  would  inconvenience  it  and  especially 
which  would  request  a  receivership  and  disso- 
lution of  the  corporation. 

"Their  names  were  obtained  to  the  paper 
asking  for  a  sight  of  the  company's  books  by 
A.  M.  Baker  and  L.  E.  Pearce,  Mr.  Mahin  and 
Mr.  Wilson  stated  last  night,  who  also  said  yes- 
terday that  the  names  of  James  Wood  and  John 
Wood  had  been  obtained  to  a  document  repre- 
sented to  them  to  call  for  only  financial  state- 
ment of  the  company  of  which  they  are  stock- 
holders. Mr.  Baker,  Mr.  Pearce  and  George 
Sandusky  are  known  to  have  circulated  a  pe- 
tition in  the  Keene  neighborhood  a  short  time 
before  the  suit  against  the  Burley  Tobacco 
Company  was  filed  in  the  Fayette  circuit  court. 
Mr.  Baker  and  his  partner  at  law,  A.  A.  Bab- 
litz,  with  a  Crittenden  county  attorney,  filed  the 
suit  seeking  the  receivership  of  the  company. 

"The  men  at  Keene  were  informed  yesterday 
by  fellow  members  of  the  Burley  Tobacco  Com- 
pany that  they  were  plaintiffs  in  the  suit  re- 
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questing  a  receiver  and  were  indignant  at  the 
unwarranted  use  of  their  names,  they  'declared. 
Mr.  Mahin,  who  is  a  prominent  citizen  of  Jes- 
samine county,  asserted  his  intention  of  taking 
proper  steps  to  have  his  name  withdrawn  from 
the  suit,  and  likely  will  appear  in  court  Wednes- 
day when  the  Fayette  circuit  court  first  con- 
venes, or  some  time  this  week.  The  financial 
statement  which  they  first  sought  and  which 
they  say  they  believe  themselves  to  be  asking 
for,  since  has  been  made  public  by  the  Bur- 
ley  Tobacco  Company  and  published  in  the  pub- 
lic press. 

"Attorneys  Baker  and  Bablitz  first  filed  a  suit 
against  the  Burley  Tobacco  Company  several 
weeks  ago  alleging  the  fraudulent  and  careless 
use  of  the  company's  money  and  property  and 
seeking  a  receivership  for  the  gigantic  cor- 
poration, representing,  according  to  the  peti- 
tion of  J.  I/.  Vallangingham  and  seven  or  eight 
others  as  plaintiffs,  among  them  the  names  of 
Mahin,  Wilson  and  the  Wood  brothers. 

"Mr.'  Mahin, ,  while  asserting  his  intention  to 
have  his  name  'withdrawn  as  plantiff  in  the  suit, 
did  not  say  he  would  take  any  action  against 
the  attorneys  for  the  unauthorized  use  of  his 
name.  Mr.  Wilson  asserted  that  he  did  not 
read  the  petition,  which  he  signed,  closely,  but 
that  it  was  represented  to  him  only  to  call  for 
a  financial  statement  and  not  to  ask  for  any 
receivership.  Mr.  Mahin  said  he  read  the  doc- 
ument closely  and  that  it  asked  only  for  the 
financial  statement. 

"At  the  recent  annual  meeting  for  the  elec- 
tion of  officers  the  Burley  Tobacco  Company 
issued  a  statement  of  the  condition  of  their 
books,  and  refuted  the  charges  preferred  in 
the  suit  filed  by  Vallandingham  and  other  prior 
suits  alleging  fraud,  mismanagement  and  care- 
less handling  of  the  funds  and  property  of  the 
Burley  Tobacco  Company." 

Alleging  that  the  defendant  and  appellee, 
J.  D.  Clark,  willfully,  falsely,  and  malicious- 
ly printed  and  published  and  requested, 
procured,  and  commanded  to  be  printed  and 
published  that  article,  the  appellant  and 
plaintiff  below,  A.  M.  Baker,  filed  this  suit 
against  Clark  to  recover  $10,000  damages  for 
the  libelous  publication. 

In  the  petition  It  Is  also  alleged  that  the 
defendant  Intended  to  and  did  falsely  and 
maliciously  charge  plaintiff,  who  Is  a  regu- 
larly admitted  and  practicing  attorney  at  the 
Lexington  bar,  with  the  unprofessional  con- 
duct of  soliciting  clients,  and  with  having 
been  guilty  of  like  conduct  In  bringing  a  suit 
without  authority  of  the  persons  for  whom 
it  was  brought,  and  that  he  was  guilty  of  the 
common-law  offense  of  barratry,  and  also 
guilty  of  such  conduct  as  to  subject  him  to 
some  character  of  legal  action  at  the  hands 
of  the  persons  whom  he  pretended  to  repre- 
sent 

The  petition  was  afterwards  amended  In 
some  26  paragraphs,  In  which  It  was  alleged 
that  defendant,  after  the  publication  of  the 
article  In  the  newspaper,  procured  copies 
thereof  and  mailed  them  separately  to  26  or 
more  named  persons,  and  that  In  each  of 


the  mailed  copies  the  slanderous  article  was 
marked,  and  plaintiff  asked  damages  In  the 
sum  of  $5,000  for  each  of  these  publications. 

The  answer  was  a  single  pleading  and  re- 
sponded to  the  original  petition  and  to  the 
different  paragraphs  of  the  amended  peti- 
tion. Answering  the  original  petition,  it  de- 
nied the  publication  or  procurement  of  the 
publication  of  the  article  complained  of  on 
October  11,  1915,  or  at  any  time,  or  any  in- 
tention to  charge  plaintiff  therein  with  any 
of  the  offenses  or  charges  relied  on  in  the  pe- 
tition, or  that  the  article  did  charge  him  with 
being  guilty  of  any  such  offenses  or  charges. 

The  answer  to  the  various  paragraphs  con- 
tained in  the  amended  petition  admitted  the 
mailing  of  the  paper  containing  the  article 
to  each  of  the  persons  named,  but  denied 
any  Intention  to  falsely  charge  plaintiff  with 
being  .guilty  of  any  of  the  offenses  alleged 
to  be  contained  in  the  article,  or  that  it  did 
charge  him  with  being  guilty  of  any  such 
offenses,  and,  further,  that  the  matters  con- 
tained in  the  article  were  true.  In  another 
paragraph  the  defendant  relied  on  a  qual- 
ified privilege  In  defense  of  the  publication 
of  the  artioie  by  mailing  the  paper  to  the 
various  persons  named  in  the  amended  pe- 
tition. 

A  reply  made  the  issues,  and  upon  trial 
the  Jury,  under  Instructions  from  the  court, 
returned  a  general  verdict  for  the  defendant, 
which  was  followed  by  a  Judgment  dismissing 
the  petition,  and,  plaintiff's  motion  for  a  new 
trial  having  been  overruled,  he  prosecutes 
this  appeal. 

We  will  not  undertake  to  enumerate  ot 
discuss  all  of  the  grounds  relied  on  for  a 
reversal,  but  will  content  ourselves  with  a 
consideration  of  only  tbdse  errors  which  we 
deem  material  and  prejudicial,  and  from 
which  we  have  reached  the  conclusion  that 
a  reversal  must  be  ordered. 

[1,  2]  The  first  question  presented  is  wheth- 
er the  article  is  per  se  libelous.  The  long 
recognized  legal  distinction  between  defama- 
tory publications  which  are  per  se  libelous, 
and  those  which  are  not,  Is  that  In  the  for- 
mer there  is  a  conclusive  presumption  of 
malice  and  damage^while  in  the  latter  the 
burden  Is  on  the  plaintiff  to  prove  both  malice 
and  damage.  It  is  also  true  that  defama- 
tory matter  printed  and  published  may  be 
per  se  actionable,  while  the  same  matter  oral- 
ly published  would  not  be  so.  25  Cyc.  250; 
17  R.  O.  U  263.  The  foundation  for  this 
distinction  between  oral  and  printed  defama- 
tion is  that  the  latter  is  generally  more  ex- 
tensively circulated  and  is  of  a  more  en- 
during form  than  the  former,  which  distinc- 
tion would  seem  to  be  one  affecting  only  the 
extent  of  plaintiff's  damages,  and  not  as  fur- 
nishing authority  for  separate  classification 
of  the  two  kinds  of  publication.  Cyc.  supra, 
251-253.    But,  however  this  may  be,  the  dis- 
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tlnctlon  la  now  too  well  rooted  in  the  law  to 
call  It  in  question. 

[t]  It  is  not  necessary  to  a  decision  of  the 
question  presented  by  this  record,  nor  is  it 
our  intention,  to  give  a  general  classification 
of  what  defamatory  publications  are  libel- 
ous or  slanderous  per  se,  since  we  are  con- 
cerned only  with  the  particular  publication 
involved.  It  is  sufficient  to  say  that  it  is  a 
general  rule  without  exception  that — 

"Published  words,  whether  written  or  oral, 
are  actionable  if  they  directly  tend  to  the  prej- 
udice or  injury  of  any  one  in  his  profession, 
trade,  or  business."  Cyc.  supra,  326;  17  R. 
C.  I*  305 ;  Register  Newspaper  Ob.  v.  Worten, 
111  S.  W.  693,  33  Ky.  Law  Rep.  840;  and 
Axton-Fisher  Tobacco  Co.  v.  Evening  Post  Co., 
169  Ky.  65,  183  S.  W.  269,  L.  B.  A.  1916E,  667, 
Ann.  Cas.  1918B,  660. 

[4]  And  this  rule  as  applied  to  the  profes- 
sion of  attorneys  at  law  makes  a  published 
article  per  se  libelous  which  charges  them 
with  any  unprofessional  conduct,  such  as 
unfaithfulness  to  clients,  or  the  violations  of 
any  of  the  standard  rules  of  professional  eth- 
ics, or  which  "imports  a  lack  of  qualities 
essential  to  a  lawyer  in  his  professional  char- 
acter." Cyc.  supra,  833;  17  R.  C.  L.  807; 
Register  Newspaper  Co.  v.  Worten,  supra.  In 
stating  this  rule  the  text  in  R.  O.  L.  says: 

"It  is  well  settled  that  any  statement  pub- 
lished of  an  attorney  at  law  with  respect  to  his 
profession  is  actionable  if  it  tends  to  injure  or 
disgrace  him  as  a  member  of  his  profession. 
Any  oral  or  written  words  which  impute  to  him 
the  want  of  the  requisite  qualifications  to  prac- 
tice law,  or  with  having  been  guilty  of  dishon- 
est or  improper  practices  in  the  performance  of 
his  duties  as  an  attorney,  are  actionable  per 
se." 

In  the  Worten  Case,  which  was  brought  by 
an  attorney  to  recover  damages  for  a  defam- 
'atory  publication  which  charged  him,  among 
other  things,  of  bringing  a  suit  without -au- 
thority from  the  plaintiff  to  do  so,  the  opinion 
says: 

"The  law  is  well  settled  that  a  written  or 
printed  publication  which  is  false  and  defama- 
tory, and  calculated  to  expose  one  to  ridicule 
»r  contempt,  or  to  render  him  odious,  or  injure 
him  in  his  business  or  calling,  or  in  his  social 
standing,  is  a  libel.  The  publication  of  the 
article  complained  of  would  necessarily  have  the 
effect  of  holding  appellee  up  to  the  contempt  and 
ridicule  of  his  associates  and  acquaintances. 
Where  the  effect  of  the  language  is  to  hold  a 
person  up  to  contempt  and  ridicule,  we  do  not 
deem  it  necessary  that  the  petition  should  have 
alleged  that  the  bringing  of  a  suit  without  au- 
thority was  unprofessional  in  Paducah  or  else- 
where. According  to  the  ordinary  rules  of  com- 
mon sense  and  reason,  it  is  unprofessional  to 
bring  a  suit  under  such  circumstances.  When 
ibo  article  in  question  charged  appellee  with 
bringing  an  unauthorized  suit,  the  libel  was 
complete.  It  was  unnecessary  to  add  the  words 
which  counsel  for  appellants  insist  should  have 
been  in  the  petition.    We  are  therefore  of  the 


opinion  that  the  demurrer  to  the  paragraph  con- 
taining the  above  quotation  should  have  been 
overruled." 

[i]  It  is  also  true  that,  when  the  language 
of  the  defamatory  article  complained  of  is 
unambiguous,  its  construction  is  one  of  law 
for  the  court,  and  plaintiff  is  not  required  by 
Innuendo  to  point  out  its  meaning  or  its  appli- 
cation to  himself.  Newman  on  Slander  and 
Libel  (3d  Ed.)  752 ;  Axton-Fisher  Tobacco  Co. 
v.  Evening  Post  Co.,  supra ;  17  R.  0.  L.  425; 
Hume  v.  Arrasmith,  1  Bibb,  165,  4  Am.  Dec. 
626;  Brite  v.  Gill,  2  T.  B.  Mon.  65,  15  Am. 
Dec.  122;  and  Register  Newspaper  Co.  v. 
Worten,  supra. 

[6]  With  these  principles  of  the  law  re- 
lating to  libel  and  slander  In  mind,  we  have 
but  little  difficulty  in  determining  that  the 
article  complained  of  in  this  case  is  libelous 
per  se,  and  that  it  referred  to  plaintiff  in 
his  professional  capacity.  It  charges  that  the 
attorney  who  filed  the  Intervening  petition 
of  Mahln  and  others  in  the  Vallandingham 
suit,  then  pending  in  the  Fayette  circuit 
court — filed  for  the  purpose  of  winding  up  the 
affairs  of  the  Burley  Tobacco  Company  and 
the  appointment  of  a  receiver  for  that  com- 
pany—had used  the  names  of  Mr.  Mahhv  and 
others  in  making  them  parties  to  that  suit 
without  authority  to  do  so  from  any  of  them. 
It  further  charges  plaintiff,  in  connection 
with  others,  of  having  circulated  a  paper  and 
procured  the  signatures  of  Mahln  and  others 
through  fraudulent  representation  that  the 
paper  circulated  and  signed  was  only  a  di- 
rection to  demand  in  the  names  of  the  sign- 
ers an  inspection  of  the  books  of  the  tobac- 
co company,  and  if  refused  then  the  filing 
of  a  suit  to  procure  such  inspection,  and 
that  under  such  fraudulently  procured  author- 
ity plaintiff  filed  the  intervening  petition  of 
the  signers  in  the  receivership  suit  It  fur- 
thermore carried  the  insinuation  that  the  at- 
torney who  filed  the  intervening  petition  of 
Mahln  and  others  had  committed  some  char- 
acter of  offense  for  which  he  was  amenable 
to  the  interveners,  but  that  they  did  not  ex- 
press any  Intention  of  resorting  to  any  pro- 
ceeding against  the  attorney. 

It  is  therefore  manifest  that  the  charges 
contained  In  the  published  article  come  liter- 
ally within  the  rule,  supra,  with  .reference 
to  professional  conduct  generally,  In  that  they 
tend  to  subject  the  one  charged  to  ridicule 
and  contempt,  and  the  publications  also  fall 
directly  within  the  doctrine  of  the  case  of 
Register  Newspaper  Co.  v.  Worten,  supra. 
We  cannot  agree  with  the  contention  of  de-. 
fendant's  attorneys  that  there  is  any  distinc- 
tion between  the  charges  in  that  case  or  the 
person  to  whom  they  referred  and  the  charges 
and  the  one  to  whom  they  referred  in  this 
case.  On  the  contrary,  the  publication  in  the 
instant  case  is  stronger  in  one  respect  than 
the  one  in  the  Worten  Case,  in  that  it  ac- 
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coses  plaintiff  of  procuring  authority  to  do 
one  thing  and  of  doing  an  entirely  different 
thing  thereunder. 

The  next  question  is :  Was  the  publication 
true  or  substantially  true?  In  answering  this 
question  it  is  necessary  to  make  a  brief  state- 
ment of  some  of  the  facts.  The  Burley  To- 
bacco Company  was  a  corporation  with  $2,- 
000,000  capital  stock,  "which  stock  was  owned 
In  large  measure  by  the  growers  of  Burley 
tobacco  In  Central  Kentucky.  Defendant 
owned  some  of  the  stock,  as  did  Mahin  and 
others,  who  executed  the  authority  under 
which  plaintiff  filed  their  Intervening  petition 
Heretofore  mentioned. 

In  May,  1915,  a  few  of  the  stockholders  Of 
the  Burley  Tobacco  Company  filed  suit 
against  it  and  some  of  its  officers,  charging 
many  derelictions  and  failures  of  duty,  as 
well  as  fraudulent  acts,  and  asked  that  the 
affairs  of  the  corporation  be  wound  up,  Its 
assets  sold  and  divided  among  the  stockhold- 
ers in  proportion  to  their  shares,  and  as  a 
means  of  accomplishing  this  end  a  receiver 
was  asked  to  take  charge  of  the  assets  and  of 
the  affairs  of  the  company.  Plaintiff  was  ap- 
proached to  file  that  suit,  but  declined  to  do  so, 
expressing  his  willingness,  however,  to  come 
into  the  suit  later  on  if  other  stockholders 
should  conclude  to  Join  therein.  Some  time 
in  June  after  the  suit  was  filed,  a  motion  was 
made  in  that  case  to  require  defendant  to 
produce  its  books  for  the  Inspection  of  plain- 
tiffs therein.  The  motion  was  in  writing, 
and  signed  by  Baker  &  BabUtz  as  "attorneys 
for  plaintiffs";  the  plaintiff  herein  being  a 
member  of  that  firm. 

Shortly  thereafter  plaintiff's  firm  filed  an 
intervening  petition  In  the  receivership  suit 
(known  and  spoken  of  in  this  record  as  the 
Vallandingham  suit)  in  behalf  of  one  Wil- 
holt  and  others,  to  which  petition  plaintiff's 
firm  name  was  signed  as  attorneys  for  plain- 
tiffs. After  that,  Mahln  and  others,  concern- 
ing whose  Intervening  petition  the  article 
comj  Joined  of  was  published,  signed  this 
writing: 

"Whereas,  there  is  now  pending  in  the  Fayette 
circuit  court  a  suit  by  J.  L.  Valladingham  and 
others  against  the  Burley  Tobacco  Company, 
in  which  suit  the  court  is  asked  to  compel  the 
company  to  make  a  full  report  of  all  the  acts, 
transactions,  expenditures  and  assets  of  the 
company,  and  to  compel  a  proper  management 
of  the  business  of  the  company,  or  a  distribution 
of  its  assets  among  its  stockholders,  now  we, 
the  undersigned  stockholders,  hereby  authorize 
the  attorneys  for  the  plaintiffs  in  this  action 
to  present  to  the  court  a  petition  for  us  to  be 
joined  with  the  plaintiffs,  and  ask  the  court  to 
•grant  the  relief  sought  in  that  action." 

It  was  pursuant  to  the  authority  given  by 
this  writing  that  plaintiff,  Baker,  filed  the 
Intervening  petition  referred  to  In  the  libel- 
ous publication  complained  of.  It  is  admit- 
ted by  Mahin,  Wilson,  and  others  that  the 
above  authority  to  use  their  names,  as  in- 


terveners in  the  Vallandingham  suit,  was 
signed  by  them;  but  they  claim  that  they  did 
not  intend  thereby  to  authorize  or  request 
any  action  except  for  a  demand  of  an  inspec- 
tion of  the  books  of  the  tobacco  company, 
and,  if  refused,  the  filing  of  a  suit  for  that 
purpose.  They  furthermore  say  that  the 
plaintiff,  Baker,  was  not  present,  nor  did  be 
procure  them  to  sign  that  authority ;  that  it 
was  procured  from  them  by  one  Pearce  and 
one  Sandusky.  Plaintiff  denied  that  he  ever 
procured  Pearce  or  Sandusky,  or  any  one 
else,  to  obtain  such  authority  from  Mahin  or 
any  other  person.  Both  Pearce  and  Sandusky 
swear  that  they  procured  the  signatures  of 
Mahln  and  others  to  that  authority  with- 
out the  solicitation,  knowledge,  or  request  of 
plaintiff. 

The  testimony  of  these  witnesses  upon  this 
point  is  not  denied  in  the  record  by  any  oth- 
er witness  or  circumstance.  It  is  true  that 
upon  one  occasion  plaintiff  went  with  Pearce 
to  Jessamine  county,  where  Mahln  and  others 
resided,  and  upon  that  occasion  Pearce  ob- 
tained the  signatures  of  those  persons  to  a 
paper  authorizing  a  demand  for  the  inves- 
tigation of  the  books  of  the  tobacco  company, 
and,  if  refused,  the  filing  of  a  suit  for  that 
purpose.  But  it  Is  nowhere  shown  that  Baker 
solicited  any  signatures  to  even  that  paper,  or 
that  he  was  present  when  any  of  them  were 
made,  although  he  afterwards  made  demand 
for  an  Inspection  of  the  books  of  the  tobacco 
company,  and  when  refusal  was  made  filed 
a  suit  to  compel  such  inspection.  We  see 
nothing  in  the  foregoing  circumstances  to 
connect  plaintiff  with  the  procuring  of  the 
signatures  of  Mahin  and  others  to  the  au- 
thority for  the  use  of  their  names  as  Inter- 
veners in  the  Vallandingham  suit. 

[7-1]  We  therefore  conclude  from  the  tes- 
timony in  this  record  that  the  charge  in  the 
libelous  article  complained  of  to  the  effect 
that  the  intervening  petition  of  Mahin  and 
others  was  filed  in  the  Vallandingham  suit 
without  authority  from  them  to  do  so  was 
false,  since  the  uncontradicted  testimony 
shows  that  they  gave  written  authority  for 
the  filing  of  the  Intervening  petition  in  their 
names,  and  the  court  erred  in  submitting  that 
issue  to  the  Jury  in  any  of  the  instructions, 
but  which  error  alone  would  not  authorize 
a  reversal,  since  Its  submission  is  contained  In 
those  offered  by  plaintiff.  But  It  Is  insisted 
that,  conceding  such  to  be  true,  the  authority 
to  file  the  suit  was  not  given  to  the  plaintiff, 
Baker ;  but  we  think  the  testimony  leaves  no 
doubt  as  to  the  Incorrectness  of  this  conten- 
tion. The  written  authority  referred  to  the 
pendency  of  the  Vallandinprham  suit,  and  the 
purpose  for  which  it  was  filed,  and  then  adds 
that— 

The  signers  do  "hereby  authorize  the  attor- 
neys for  the  plaintiffs  in  this  action  (the  Val- 
landingham suit)  to  present  to  the  court  a  peti- 
tion for  us  to  be  joined  with  the  plaintiffs,  and 
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aaked  the  court  to  grant  the  relief  sought  in 
that  action." 

As  we  have  already  seen,  the  plaintiff,  Ba* 
ker,  at  the  time  that  authority  was  executed, 
was  one  of  the  attorneys  of  record  in  the  Val- 
landingham  suit,  and  he  was  thereby  author- 
ized to  file  the  intervening  petition  of  Mahin 
and  others.  The  defamatory  publication, 
then,  being  libelous  per  se,  and  false,  as  we 
have  found,  the  only  defense  available  to  the 
defendant,  to  the  charges  contained  in  the 
original  petition,  was  a  denial  of  the  publi- 
cation. Upon  this  point  there  was  a  con- 
trariety of  evidence,  which  made  it  an  issue 
to  be  submitted  to  the  Jury.  Upon  the  issue 
presented  by  the  original  petition  and  answer 
thereto  and  the  evidence  heard  thereon,  the 
plaintiff  offered  instructions  A  and  B. 

Instruction  A  directed  the  jury  to  find 
for  plaintiff  if  they  believed  that  defendant 
procured,  commanded,  or  caused  the  publica- 
tion to  be  made,  unless  the  Jury  should  be- 
lieve from  the  evidence  that  all  of  the  de- 
famatory charges  contained  therein  were  hi 
fact  or  in  substance  true,  in  which  case  they 
should  find  for  the  defendant 

[10]  Instruction  B  defined  the  measure  of 
damages.  The  court  sustained  the  motion  as 
to  instruction  B,  and  gave  it  to  the  Jury,  but 
modified  instruction  A  by  requiring  the  Jury 
to  believe,  not  only  that  defendant  caused, 
commanded,  or  procured  the  publication  of 
the  article,  but  that  In  doing  so  he  intended 
to  and  did  charge  plaintiff  with  the  libelous 
offenses  therein  contained.  This  modification 
of  the  offered  instruction  A  was  clearly  error, 
since  it  is  thoroughly  settled  that,  when  a 
libelous  or  slanderous  defamation  is  action- 
able per  se,  the  publisher  thereof  is  conclu- 
sively presumed  to  intend  what  his  language 
in  its  usual  and  ordinary  meaning  expresses. 
25  Cyc.  371;  IT  R.  O.  L.  323;  Newman  on 
Slander  and  Libel  (3d  Ed.)  362;  Nicholson  v. 
Rust,  52  S.  W.  933,  21  Ky.  Law  Rep.  645; 
Marksberry  v.  Weir,  173  Ky.  316,  190  S.  W. 
1108;  and  Ray  v.  Shemwell,  174  Ky.  54,  191 
8.  W.  662,  Ann.  Cas.  1918C,  1122.  The  court 
should  have  given  to  the  Jury,  under  the  tes- 
timony heard  on  the  trial,  Instruction  A 
offered  by  plaintiff  without  any  modification, 
except  to  have  eliminated  therefrom  the  sub- 
mission of  the  issue  as  to  the  truth  of  the  li- 
belous charges. 

[11, 12]  Privileged  communications,  for  the 
speaking  or  publishing  of  which  the  defend- 
ant is  not  liable  in  slander  and  libel  suits, 
,  are  of  two  kinds ;  one  being  an  absolute  privi- 
lege, and  the  other  only  a  qualified  one.  We 
are  not  concerned  in  this  case  as  to  what  con- 
stitutes an  absolute  privilege,  since  defendant 
relies,  and  could  only  rely  under  the  facts  of 
this  case,  upon  a  qualified  privilege  In  de- 
fense of  the  mailing  of  the  paper  containing 
the  published  article  to  various  stockholders 
of  the  Burley  Tobacco  Company,  of  which 


complaint  is  made  in  the  various  counts  of 
the  amended  petitions.  Indeed,  It  is  only  in 
defense  of  those  causes  of  action  that  the 
privilege  could  be  urged,  since  it  would  have 
been  Inconsistent  to  plead  it  in  defense  of  the 
one  set  out  In  the  original  petition,  inasmuch 
as  defendant  denied  any  responsibility  for 
the  publication  therein  declared  on.  Edwards 
v.  Kevil,  133  Ky.  392,  118  S.  W.  273,  28  L. 
R.  A  (N.  S.)  551,  134  Am.  St  Rep.  463. 
Whether  the  occasion  of  the  defamatory  pub- 
lication is  or  not  privileged  is  usually  a 
question  of  law  to  be  determined  by  the  court. 
Newell  on  Slander  and  Libel,  %\  392,  499, 
565;  17  R.  G.  L.  427;  Sebree  v.  Thompson, 
126  Ky.  223,  103  S.  W.  374,  31  Ky.  Law  Rep. 
642,  11  L.  R.  A  (N.  S.)  723,  15  Ann.  Cas.  770. 
The  text  in  R.  C.  L.  in.  stating  this  rule  says: 

"Whether  the  publication  is  or  is  not  privi- 
leged by  reason  of  the  occasion  is  a  question  of 
law  for  the  court  alone,  where  there  is  no  dis- 
pute as  to  the  circumstances  under  which  it 
was  made." 

[18, 14]  One  of  the  numerous  occasions  aft 
fording  defendant  a  qualified  privilege  is, 
where  "the  communication  is  one  in  which 
the  party  has  an  interest  and  it  is  made  to 
another  having  a  corresponding  interest,  the 
communication  is  privileged  if  made  in  good 
faith  and  without  actual  malice."  25  Cyc.  385, 
393;  Nix  v.  Caldwell,  81  Ky.  293,  60  Am. 
Rep.  163;  Bart  v.  Reed,  1  B.  Mon.  166,  35 
Am.  Dec.  179;  Odgers  on  Libel  and  Slander, 
pp.  277,  278;  Newell  on  Slander  and  Libel, 
i  561;  and  17  R.  C.  L.  341.  Under  this  rule 
we  think  there  is  no  doubt  that  the  occasion 
of  defendant's  mailing  the  paper  containing 
the  offensive  article  to  his  associate  stock- 
holders in  the  Burley  Tobacco  Company  was 
a  privileged  one.  Both  he  and  the  persons 
to  whom  the  paper  was  mailed  had  a  common 
interest  in  the  property  and  affairs  of  the 
tobacco  company,  as  well  as  in  the  matters 
charged  in  the  receivership  suit,  and  if  he 
did  not  exceed  his  privilege,  and  acted  in  good 
faith,  without  malice,  and  under  the  bona 
fide  belief  of  the  truth  of  the  article,  he 
would  not  be  liable. 

[1 5]  That  a  defendant  would  lose  his  right 
of  qualified  privilege  if  he  acted  maliciously  or 
in  excess  of  the  privilege,  or  with  knowl- 
edge of  the  falsity  of  the  communication,  is 
well  settled.  Odgers  on  Libel  and  Slander, 
pp.  277,  278;  Newell  on  Slander  and  Libel,  i 
577;  and  authorities,  supra. 

In  submitting  the  issues  presented  by  tne 
causes  of  action  alleged  in  the  amended  peti- 
tions, plaintiff  offered  three  Instructions  up- 
on each  count,  they  being  identical  except  as 
to  the  person  to  whom  the  papers  were  mail- 
ed. The  first  one  properly  submitted  what 
was  necessary  to  constitute  a  publication  of 
the  article  by  mailing  the  papers.  The  sec- 
ond one  directed  the  Jury  to  find  for  the  plain- 
tiff If  they  believed  that  the  publication  was 
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made  as  outlined  in  the  first  Instruction ;  If 
In  publishing  it  the  defendant  was  prompted 
by  actual  malice  (defining  it),  or  a  reckless 
disregard  of  the  plaintiff's  rights,  or  defend- 
ant knew  that  the  publication,  or  some  mate- 
rial or  substantial  part  of  it,  was  false,  or 
that  it  was  false,  and  he  did  not  have  prob- 
able cause  to  believe  it  to  be  true,  or  it  con- 
tained excess  matter  (denning  it),  unless  the 
Jury  believed  the  statements  in  the  article 
true  or  substantially  true,  in  which  event 
they  would  find  for  the  defendant. 

[1 6]  The  other  offered  Instruction  properly 
defined  the  measure  of  damages  if  a  verdict 
should  be  returned  in  favor  of  plaintiff.  The 
three  Instructions  above  referred  to  correctly 
embody  our  view  of  the  law  as  above  outlin- 
ed, except  that  no  issue  as  to  the  truth  of  the 
charges  should  have  been  Included  under  the 
evidence  as  we  have  already  found.  The 
court  gave  two  other  instructions,  one  of 
which  (3a)  purports  to  be  the  converse  of  the 
second  one  offered  by  plaintiff  and  given  to 
the  jury.  This  attempted  converse  instruc- 
tion did  not  embody  all  of  the  conditions  un- 
der which  the  Jury  were  authorized  to  return 
a  verdict  for  plaintiff ;  it  permitted  the  Jury 
to  return  a  verdict  for  the  defendant,  al- 
though it  might  believe  that  one  of  the  con- 
ditions in  the  second  instruction  (though  not 
included  in  the  one  given)  existed.  This  ren- 
dered the  converse  Instruction  inconsistent 
with  and  contradictory  to  the  one  offered  by 
plaintiff,  and  given,  and  constituted  prejudi- 
cial error. 

[1 7]  Another  Instruction  given  by  the  court 
on  its  own  motion,  and  over  the  objection  of 
plaintiff,  was  4a.  Under  the  facts  of  this 
case  we  fail  to  see  the  relevancy  of  that  In- 
struction. It  purports  to  set  out  and  sub- 
mit what  would  constitute  the  defendant's 
privilege,  although  the  court  had  already  as- 
sumed as  a  matter  of  law  in  the  instructions 
given  at  the  instance  of  plaintiff  (as  we  have 
herein  held)  that  the  qualified  privilege  ex- 
isted, subject  to  be  lost,  however,  upon  the 
conditions  named  in  those  instructions,  and 
Instruction  4a  neither  could  nor  did  add  any 
force  thereto,  or  In  any  wise  enlighten  the 
Jury  as  to  defendant's  rights.  Moreover,  it 
was  faulty  In  that  it  did  not  submit  the  above 
restrictions  to  the  defense  of  qualified  privi- 
lege. 

[II]  Numerous  complaints  are  made  with 
reference  to  the  Introduction  of  irrelevant  tes- 
timony. To  undertake  to  notice  all  of  the 
objections  under  this  head  would  extend  thta 
already  too  lengthy  opinion  beyond  reason- 
able limits.  It  was  proper  to  introduce  the 
petition  In  the  Vallandingham  suit,  and 
amendments  thereto,  since  they  contained 
evidence  of  plaintiff's  connection  with  that 
suit,  and  nlso  some  facts  tending  to  prove  the 
plea  of  privilege. 

[If,  2B]  We  fall  to  see  the  relevancy  of  the 


detailed  statement  in  the  answer  In  this  case 
of  the  organization  of  the  Burley  Tobacco 
Society,  or  any  testimony  relating  thereto. 
Nor  does  the  long  synopsis  of  the  pleadings 
in  the  Vallandingham  suit  have  any  place  in 
this  record.  Neither  was  It  proper  to  permit 
the  introduction  of  another  article  appearing 
in  the  mailed  papers  known  in  this  record  as 
the  "Duke  article,"  or  any  testimony  concern- 
ing It  Those  matters  are  wholly  foreign  to 
the  issues  Involved  in  this  case.  There  may 
be  other  items  of  testimony  which,  strictly 
speaking,  are  Irrelevant;  but  their  only  pos- 
sible effect  Is  to  incumber  the  record,  since 
we  do  not  regard  them  as  having  any  preju- 
dicial effect  upon  plaintiff's  rights. 

[21]  It  is  also  complained  that  instead  of  a 
general  verdict  the  Jury  should  be  directed 
to  return  a  separate  verdict  upon  the  original 
petition,  and  one  upon  each  count  of  the 
amended  petitions.  In  view  of  the  fact  that 
the  libelous  charges  have  each  some  charac- 
teristics peculiar  to  Itself,  and  perhaps  some 
features  not  common  to  all,  it  would  perhaps 
be  the  better  practice  to  require  at  the  hands 
of  the  jury  separate  verdicts,  one  on  the  origi- 
nal petition  and  one  upon  the  charges  In  the 
amended  petitions,  and  upon  another  trial 
the  court  will  direct  the  Jury  accordingly. 

Wherefore  the  judgment  is  reversed,  with 
directions  to  grant  a  new  trial,  and  for  pro- 
ceedings consistent  with  this  opinion. 


SOUTH  COVINGTON  &  O.  RY.  CO.  t.  GOU)- 
SMITH. 

(Court  of  Appeals  of  Kentucky.    Feb.  17, 1920.) 

1.  Cabreehs  «=>321(15)  —  Instruction  pre- 
senting CONVERSE  OF  ONE  GIVEN  PHOPERLT 
REFUSED. 

In  an  action  against  a  street  railway,  where 
plaintiff  passenger's  theory  was  that  the  car 
was  started  before  she  was  clear  of  it,  and  de- 
fendant's theory  was  that  she  fell,  after  safely 
alighting  from  the  car,  by  twisting  her  foot  on 
the  rough  edges  of  the  brick  street,  and  there 
was  no  evidence  of  contributory  negligence,  it 
was  not  error  to  refuse  to  give  an  instruction 
presenting  the  converse  of  one  given  by  the 
court  that  "the  jury  will  find  for  defendant,  un- 
less they  believe  from  the  evidence  that  when 
the  plaintiff  was  leaving  the  car,  and  before  she 
was  clear  of  the  car,  the  defendant's  employes 
negligently  and  carelessly  started  said  car,  and 
by  reason  of  such  starting  of  said  car  the  plain- 
tiff was  thrown,"  etc 

2.  Trial  «=»296(12)— No  ebbob  in  bkfubinq 

TO    DEFINE    NEGLIGENCE    IN    VIEW    OF   OTHEB 
INSTRUCTIONS. 

In  an  action  by  a  passenger  for  injuries,  it 
was  not  error  to  refuse  defendant's  request  to 
define  negligence,  where  the  court  instructed 
the  jury  to  find  for  defendant,  unless  they  be- 
lieved  from   the   evidence  that  when  plaintiff 
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was  leaving  the  car,  and  before  she  waa  dear 
of  it.  defendant's  employes  negligently  and  care- 
lessly started  the  car;  circumstances  stated 
by  the  instruction  itself  constituting  the  negli- 
gence  causing  the  injuries. 

3.    Evidence  <J=»123(11)— Telephone  conveb- 

EVSwXIOR  NOT  BE8  QXSIM. 

Telephone  conversation'  between  injured 
passenger  and  conductor  of  street  car  more 
than  a  year  after  the  accident  waa  not  admissi- 
ble as  part  of  the  res  gestae. 

A.   Cashiers  «=»817(1)— Teuphone  convebsa- 

TIOH  or  INJURED  PASSENOEB  WITH  CONDTTC- 
TOS   IBBELEVANT  AND   IHVATXBIAL. 

"Where  an  injured  passenger  had  a  tele- 
phone conversation  with  the  conductor  of  the 
car  more  than  one  year  after  the  accident,  in 
which  the  conductor  asked  if  the  passenger  was 
going;  to  sue  the  street  railway,  evidence  of 
such  conversation  was  irrelevant  and  wholly 
immaterial  in  an  action  by  the  passenger 
against  the  .street  railway  company. 

f*.  Appeal  and  ebbob  «=»  1050(2)— Intbodtjo- 

TIOJT  OF  IRRELEVANT  EVIDENCE  HABMLESS. 

In  an  action  by  a  passenger  for  injuries 
received  while  alighting  from  a  street  car,  in- 
troduction of  evidence  to  the  effect  that  street 
car  conductor,  one  year  after  the  accident  in 
a  telephone  conversation,  asked  plaintiff  if  she 
was  going  to  sue  the  railway,  having  heard 
that  plaintiff  was  going  to  leave  on  a  trip,  did 
not  constitute  reversible  error ;  suit  having  al- 
ready been  brought  at  the  time  of  the  conver- 
sation. 

Appeal  from  Circuit  Court,  Campbell 
County. 

Action  by  Lillie  Goldsmith  against  the  South 
Covington  &  Cincinnati  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Matt  Herold,  of  Newport,  for  appellant 
Arthur  O.  Hall,  of  Newport,  for  appellee. 

SETTLE,  J.  This  appeal  brings  to  ns  for 
review  a  judgment  of  the  Campbell  circuit 
court  entered  upon  a  verdict  awarding  the 
appellee  $1,200  damages  for  bodily  injuries 
she  sustained  while  a  passenger  on  one  of 
appellant's  street  cars,  caused,  as  alleged, 
by  the  negligence  of  its  servants  operating  it 
in  suddenly  and  without  warning  to  her 
starting  the  car  while  she  was  In  the  act  of 
alighting  therefrom  after  it  had  previously 
been  stopped  for  that  purpose.  Two  grounds 
are  urged  by  appellant's  counsel  for  a  rever- 
sal ;  error  of  the  trial  court  (1)  in  refusing 
an  instruction  offered  by  appellant;  (2)  in  ad- 
mitting Incompetent  evidence. 

The  refused  instruction  is  perhaps  open  to 
criticism  because  of  Its  confining  the  right 
of  recovery  to  the  position  occupied  by  appel- 
lee on  the  steps  of  the  car  when  it  was  start- 
ed, by  telling  the  jury  that  in  order  to  find  for 
her  they  must  believe  from  the  evidence  that 
she  was,  at  the  time  the  car  started,  standing 
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with  one  foot  on  a  step  thereof;  with  this  ex- 
ception it  does  not  seem  objectionable,  and 
properly  might  have  been  given.  Indeed,  In 
other  respects  it  was  substantially  the  same 
In  meaning  as  the  instruction  on  the  same 
subject  given  by  the  court,  except  that  it  was 
more  elaborate  in  Its  definition  of  the  degree 
of  care  required  of  appellant's  servants  in 
charge  of  the  street  oar  to  protect  appellee 
from  Injury  while  a  passenger  thereon ;  and 
Its  closing  statement  of  the  law  was  but  the 
converse  of  the  law  as  set  forth  In  the  in- 
struction given  by  the  court 

The  Instruction  given  by  the  court  Is  as 
follows : 

"The  jury  will  find  for  defendant,  unless  they 
believe  from  the  evidence  that  when  the  plain- 
tiff was  leaving  the  car,  and  before  she  was 
clear  of  the  car,  the  defendant's  employes  neg- 
ligently and  carelessly  started  said  car,  and  by 
reason  of  such  starting  of  said  car  the  plain- 
tiff was  thrown  and  caused  to  fall  as  described 
in  the  proof,  in  which  case  they  will  find  for 
plaintiff." 

[1]  The  Instruction  Is  to  be  commended  for 
its  clearness  and  brevity,  and  with  the' others 
given,  which  are  not  complained  of,  contained 
all  the  law  required  for  the  guidance  of  the 
Jury  in  arriving  at  a  verdict.  There  was  no 
proof  whatever  of  contributory  negligence, 
but  it  was  the  appellant's  theory  that  appel- 
lee, Instead  of  falling  from  the  car,  fell, 
after  safely  alighting  therefrom,  by  twisting 
her  foot  on  the  rough  edges  of  the  brick 
street  Both  this  theory  and  that  of  appel- 
lant's negligence  relied  on  by  appellee  were 
fully  submitted  to  the  jury  by  the  above 
instruction.  Therefore  the  failure  of  the 
court  to  give  an  instruction  presenting  the 
converse  of  that  given  was  not  error.  Co- 
hankus  Mfg.  Co.  v.  Rogers,  etc.,  96  S.  W.  487, 
29  Ky.  Law  Rep.  749;  Green  v.  Louisville 
Railway  Co.,  119  Ky.  862,  84  3.  W.  1154,  27 
Ky.  Law  Rep.  816,  7  Ann.  Cas.  1126;  South 
Covington  &  Cincinnati  Street  Railway  Co.  v. 
Hossfeld,  146  Ky.  22, 139  S.  W.  1095 ;  Samuels 
v.  Louisville  Railway  Co.,  151  Ky.  90,  151 
S.  W.  37. 

[2]  Appellant's  complaint  of  the  failure  of 
the  court  to  give  an  instruction  denning  neg- 
ligence cannot  be  sustained.    The  negligence 
that  would  authorize  a  verdict  In  behalf  of 
the  appellee   was  sufficiently   defined  when 
the  Jury  were  told  by  the  Instruction  above 
quoted  that  if  "the  defendant's  employes  neg- 
ligently and  carelessly  started  said  car,  and 
by  reason  of  such  starting  of  said  car  the 
plaintiff  was   thrown   and  caused  to  fall," 
they  should  find  for  plaintiff.     The  act  of 
starting  the  car  under  the  circumstances  thus 
stated  itself  constituted  the  negligence  caus- 
ing the  injuries  and  rendered  unnecessary, 
any  further  definition  of  the  term. 

[  3-S]  The  alleged  incompetent  evidence  com- 
plained of  by  appellant  consisted  of  a  coaver- 
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satlon  over  the  telephone  between  appellee  and 
appellant's  conductor  more  than  a  year  after 
the  former  received  her  Injuries,  In  which  the 
latter  Inquired  of  her  whether  she  was  going 
to  bring  suit  and  when,  it  was  going  to  be 
brought  up  for  trial.  The  reason  given  by 
the  witness  for  this  Inquiry  was  that  appellee, 
or  some  of  her  family,  had  previously  told 
htm  she  was  going  to  leave  on  a  boat  trip  to 
Louisville.  The  Inquiry  was  superfluous,  as 
the  suit  had  already  been  brought.  It  does 
not  appear  what  the  answer  to  the  question 
was,  but  whatever  it  may  have  been  is  not 
material.  The  evidence  of  this  conversation 
should  have  been  excluded,  not  only  because 
It  was  not  a  part  of  the  res  gestaj,  but  also  for 
the  further  reason  that  it  was  Irrelevant  and 
wholly  immaterial.  Its  introduction  could 
not  have  been  prejudicial  to  any  substan- 
tial right  of  the  appellant  It  did  not  dis- 
credit the  witness,  or  throw  any  light  upon 
the  question  of  whether  appellant's  employes 
were  or  were  not  negligent  in  causing  ap- 
pellee's injuries;  therefore  its  admission  can, 
from  no  point  of  view,  constitute  reversible 
error.  ' 

While  there  was  some  conflict  of  evidence 
as  to  whether  appellant's  employes  were 
guilty  of  negligence  resulting  In  appellee's 
Injuries,  the  weight  of  the  evidence  strongly 
conduced  to  prove  such  negligence;  and,  no 
cause  being  shown  for  disturbing  the  ver- 
dict, the  Judgment  is  affirmed. 


CADDY  OIL  CO.  v.  SOMMEB  et  aX 
(Court  of  Appeals  of  Kentucky.    Feb.  10, 1920.) 

1.  Trial  <S=»60(2)-~ Proof  or  pabol  bbokeb- 

AOE  CONTBACT  WITH  COBPOBATION  MAT  BE 
MADE  BEFOBE  PBOOF  OF  OFFICER'S  AUTHOBITY 
TO  MAKE  CONTBACT. 

In  broker's  action  against  corporation  for 
commissions  under  parol  brokerage  contract 
made  with  corporation's  president,  where  de- 
fense was  that  president  had  no  authority  to 
make  such  contract,  evidence  as  to  the  making 
of  the  contract  was  admissible  before  authority 
had  been  proved;  it  being  immaterial  in  such 
cases  whether  contract  or  authority  is  first 
proved. 

2.  Evidence  «=>244(1)— Declaration  of  of- 
ficebs  of  cobpobation  admissible  only 
while  acting  within  scope  of  authority. 

Admissions  and  declarations  of  the  officers 
and  agents  of  a  corporation  are  admissible  as 
evidence  against  it  only  while  such  officers  and 
agents  are  acting  for  the  corporation  and  within 
the  scope  or  apparent  scope  of  their  authority. 

3.  Corporations  «3=»397— Qfjtoer  an  agent 
of  cobpobation. 

The  relation  of  an  officer  to  the  corporation 
is  that  of  an  agent. 


4.  COBPOBATIONS  <&=429  —  PERSON  DEALING 
WITH  OFFICES  REQUIRED  TO  KNOW  EXTENT 
OF  AUTHORITY. 

One  who  deals  with  an  officer  of  a  corpora- 
tion who  presumes  to  be  acting  on  behalf  of  the 
corporation  is  required  to  know  the  extent  of 
such  officer's  authority. 

5.  Corporations  <S=»425(4)  —  Corporation 

BOUND  BY  ACTS  OF  OFFICES  WITHIN  THE 
SCOPE  OF  AUTHORITY  HE  HAD  THEBETOFOBE 
EXERCISED  TO  THEIB  KNOWLEDGE. 

A  corporation  is  bound  by  the  acts  of  its 

agent,  including  its  officers,  where  their  acts  are 
within  the  apparent  authority  conferred  upon 
them  by  the  corporation,  as  shown  by  the  cor- 
poration's custom  of  dealing  and  permission 
given  such  officer  or  agent  by  the  board  of 
directors  in  the  usual  course  of  its  business  to 
act  for  the  corporation  in  a  certain  way,  or  to 
a  certain  extent;  such  apparent  authority  be- 
ing based  not  on  the  knowledge  which  one  deal- 
ing with  an  officer  has  of  the  things  which  the 
corporation  has  permitted  him  to  do,  but  upon 
the  knowledge  which  the  corporation  must  have 
had  of  the  officer's  acts  touching  the  transaction 
of  its  business. 

6.  COBPOBATIONS  <5=»406  (1)— Bo ABD  OF  DIREC- 
TORS TO  BIND  COBPOBATION  MUST  ACT  AS  A 
BODY. 

Under  Ky.  St.  §  551,  the  board  of  directors 
cannot  bind  the  corporation  except  when  acting 
as  a  body,  and  agreements  between  individual 
members  of  the  board  are  not  binding  upon  the 
corporation. 

7.  COBPOBATIONS  OJ=»400— APPARENT  AUTHOR- 
ITY OF  OFFICES  LIMITED  BY  CHARACTER  OF 
CORPORATION'S  BUSINESS. 

The  apparent  authority  of  an  officer  of  a 
corporation  is  limited  and  governed  by  the  char- 
acter of  the  business  in  which  the  corporation 
is  engaged. 

8.  Corporations  $=»407(2)  —  President  of 
o1l-pb0ducing  corporation  was  without 
apparent  authority  to  make  brokerage 
contbact. 

The  president  of  an  oil-producing  company, 
with  authority  to  superintend  drilling  opera- 
tions upon  certain  property,  did  not  have  appar- 
ent authority  to  enter  into  brokerage  contract 
on  behalf  of  the  corporation,  engaging  broken 
to  sell  such  property.     , 

9.  COBPOBATIONS  <g=>426(2)  —  COBPOBATION 
CAN  BATIFY  UNAUTHORIZED  CONTBACT 
WHICH  IT  COULD  HAVE  AUTHORIZED  IN  FIBST 

INSTANCE. 

Where  president  of  corporation  makes  con- 
tract on  behalf  of  the  corporation,  which  the 
corporation  could,  but  did  not,  authorize  him  to 
make,  the  board  of  directors  has  the  power  to 
ratify  the  contract  and  make  it  binding  upon 
the  corporation. 

10.  Cobporations  €=>426(12)— Sale  of  prop- 
erty NOT  RATIFICATION  OF  BROKERAGE  CON- 
TBACT OF  WHIOH  DIRECTORS  IN  MAKING  SALE 
HAD  NO  KNOWLEDGE. 

Board  of  directors  of  oil-producing  corpo- 
ration by  selling  property  did  not  ratify  presi- 
dent's unauthorized  brokerage  contract,   where 
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sale  wu  made  without  any  knowledge  of  the 
existence  of  the  brokerage  contract,  even  though 
director  before  sale  has  heard  that  parties  whom 
he  did  not  know  were  claiming  a  commission. 

11.  Principal  and  agent  «J=>166(1)  —  No 

RATIFICATION   BT  ACQUIESCENCE  IN  ABSENCE 

or  full  knowledge  of  facts  or  relation- 
ship WHEREBY  KNOWLEDGE  IS  IMPUTED. 

A  ratification  by  acquiescence  cannot  arise 
where  the  party  supposed  to  acquiesce  has  not  a 
full  knowledge  of  the  facts,  or  does  not  occupy 
such  a  relation  that  knowledge  of  it  must  be  im- 
puted to  him. 

Appeal  from  Circuit  Court,  Lee  County. 

Action  by  Alex  Sommer  and  another  against 
the  Caddy  Oil  Company.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Reversed 
and   remanded,  with  directions. 

Geo.  Gourley,  of  Beattyville,  and  W.  P. 
Rogers,  of  Cincinnati,  Ohio,  for  appellant 

Martin  T.  Kelly,  of  Lexington,  and  E.  E. 
Hogg,  of  Boonevllle,  for  appellees. 

HURT,  J.     This  appeal  is  from  a  judg- 
ment in  favor  of  the  appellees,  Alex  Som- 
mer and  S.  P.  Shernberg,  against  the  appel- 
lant, Caddy  Oil  Company,  in  the  sum  of  $5,- 
000  which  appellees  claimed  that  the  appel- 
lant  •was  due  them  for   compensation   for 
procuring  for  it  a  purchaser  of  its  property, 
known  as  the  "Jack  Wells"  lease,  which  was 
at  that  time  an  oil-producing  property.    The 
appellees  claim  that  appellant,  desiring  to 
sell   the  property,   entered  into  a  contract 
with    them    through    its   president,    EL    M. 
Novell,  who,  they  allege,  had  authority  from 
the  company  to  make  such  a  contract  with 
them  to  secure  for  it  a  purchaser  of  the 
property,  and  in  the  event  a  sale  was  con- 
summated through  the  services  of  appellees 
that  it  would  pay  to  them  5  per  centum,  of 
the  price  for  which  the  property  should  be 
sold,  and  that  in  accordance  with  the  terms 
of  the  contract  they  did  secure  for  appellant 
a  purchaser  of  the  property,  and  that  a  sale 
was  consummated  through  their  services  for 
the  property  for  the  sum  of  $100,000.    The 
appellant,  by  answer,  denied  that  such  a  con- 
tract was  ever  made  by  it  with  appellees 
through  its  president  or  otherwise,  and  de- 
nied that  its  president  had  any  authority 
from  it  to  make  or  enter. into  a  contract  to 
pay  appellees  a  commission,  or  anything,  to 
secure  for  it  a  purchaser  of  its  property  or 
to  effect  a  sale  for  it    The  appellant  is  a 
corporation    organized   under    the   laws  of 
Kentucky  for  the  purpose  of  owning  leases 
upon  lands  upon  which  to  conduct  opera- 
tions for  the  production  of  oil,  and  presum- 
ably to  dispose  of  the  products.     E.  M.  No- 
well  was  the  president  of  the  corporation 
and  one  of  its  directors,   and  Dodge  and 
Wtoodberry  were  the  other  directors.    Nowell 
lived  In  Cincinnati,  Ohio,  and  Woodberry  at 


Dayton,  Ky.,  and  it  does  not  appear  where 
Dodge  resided.  The  lands  upon  which  the 
company  held  a  lease  and  was  conducting 
operations  are  in  Lee  county,  Ky.,  and  this 
is  the  lease  on  account  of  the  sale  of  which 
the  appellees  claim  that  they  are  entitled  to 
a  commission  equal  to  5  per  cent  of  the  sale 
price. 

The  appellant's  motion  for  a  new  trial 
being  overruled,  It  urges  upon  this  appeal  a 
reversal  of  the  judgment,  claiming  that  the 
court  erred  to  its  prejudice  in  (1)  overruling 
its  motion  for  a  directed  verdict  In  Its  fa- 
vor at  the  close  of  the  evidence  for  appel- 
lees and  at  the  dose  of  all  the  evidence ;  (2) 
the  court  misinstructed  the  jury,  and  refused 
to  give  proper  instructions  offered  by  it; 
and  (3)  erred  in  admitting  and  excluding 
testimony.  To  determine  whether  the  first 
contention  is  sound,  it  will  be  necessary  to 
advert  to  the  evidence  offered  by  appellees 
to  support  their  eause  of  action.  Appellees 
prove  by  their  own  testimony  that  they,  or 
at  least  Sommers,  knew  that  Nowell  was 
president  of  the  appellant  corporation,  but 
there  is  no  attempt  to  prove  that  the  direc- 
tors of  the  corporation  had  ever,  by  law  or 
resolution  or  by  parol,  given  Nowell  any 
authority  to  enter  into  any  contract  on  its 
behalf,  either  as  its  president  or  as  a  direc- 
tor, nor  was  any  attempt  made  to  prove,  by 
Its  articles  of  Incorporation  or  any  by-law 
or  resolution  of  the  directors,  that  the  pres- 
ident of  the  corporation  or  a  director,  act- 
ing alone,  was  Invested  with  authority  to 
bind  the  corporation  by  a  contract  made  in 
its  behalf  by  him.  The  theory  upon  which 
the  action  was  tried  seemed  to  be  that  as 
president  of  the  corporation  Nowell  had  in- 
herent authority  to  bind  it  by  a  contract 
such  as  was  involved  in  the  Instant  case. 

The  testimony  for  the  appellees  consisted 
of  their  own  statements  and  the  deposition 
of  one  Thraves,  who  was  an  agent  of  the 
purchaser  of  the  lease  from  the  appellant. 
The  appellees  gave  evidence  to  the  effect 
that  Nowell  being  In  the  office  of  the  Phoe- 
nix Hotel,  in  Lexington,  Ky.,  Sommers  ap- 
proached him  and  requested  to  know  if  he 
had  any  producing  oil  property  for  sale,  and 
Nowell  answered  that  he  did  not  know  until 
he  could  consult  with  his  associates,  when 
Sommers  replied  that  he  had  a  purchaser. 
Nowell  expressed  a  desire  to  be  introduced 
to  him,  and  Sommers  introduced  Shernberg 
to  Nowell.  Nowell  yet  said  that  he  did  not 
know  whether  he  had  anything  for  sale  until 
he  could  see  his  associates.  Shernberg  then 
said:  "Well,  I  have  got  the  buyer;  the  man 
that  has  got  the  money  and  will  pay  for  it 
We  don't  want  no  10  per  cent  either;  S 
per  cent,  commission,  that  is  all  we  will 
want  if  a  sale  is  made."  Nowell  then  agreed 
if  a  sale  was  made  that  he  would  pay  the 
appellees  a  commission  of  5  per  cent.    After 
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these  terms  were  again  stated  between  andi 
agreed  upon  by  the  parties  Shernberg  says, 
"Well,  do  yon  want  to  meet  the  buyer"? 
Nowell  says,  "Yes;  I  would  be  glad  to  meet 
him."  Shernberg  then  sought  out  Thraves 
and  presented  him  to  Nowell.  Thereafter 
a  sale  of  the  "Jack  Wells"  lease  was  con- 
summated to  the  parties  for  whom  Thraves 
was  acting  as  an  agent  in  purchasing  oil 
properties  for  the  sum  of  $100,000,  as  here- 
tofore stated.  Thraves  corroborated  the  ap- 
pellees to  the  extent  of  stating  that  Shern- 
berg Introduced  him  to  Nowell,  and  that 
about  60  days  thereafter  he  effected  a  pur- 
chase for  one  Brown  of  the  "Jack  Wells" 
lease  from  the  appellant,  who  was  represent- 
ed In  the  negotiations  by  Nowell,  Dodge, 
and  Woodberry.  Nowell  In  his  testimony 
denied  that  Sommers  had  ever  had  any  con- 
versation with  him  such  as  detailed  by  Som- 
mers at  all,  and  denied  that  he  had  made 
any  agreement  with  either  Sommers  or 
Shernberg  to  pay  them  any  commissions  at 
all,  or  that  he  in  any  wise  assisted  them  in 
making  the  sale  to  Brown  through  Thraves. 

[1,2]  The  contention  of  appellant  that  the 
evidence  given  by  the  appellees  and  Thraves 
concerning  the  negotiations  between  Nowell 
and  appellees  In  the  Phoenix  Hotel  was  in- 
competent because  it  had  not  been  shown 
that  Nowell  had  any  authority  to  bind  the 
appellant  by  a  contract  such  as  the  evidence 
conducted  to  prove  that  he  made  with  them 
is  not  well  taken,  because,  if  it  could  have 
been  proven  that  he  was  vested  with  such 
authority,  in  order  to  have  proven  the  con- 
tract It  would  have  been  necessary  to  prove 
the  conversation,  as  the  contract  relied  upon 
was  a  parol  one,  and  It  was  immaterial 
which  was  proven  first,  the  contract  or  the 
authority  on  Nowell's  part  to  make  It,  al- 
though proof  of  both  was  necessary  to  sup- 
port the  cause  of  action.  This  view,  how- 
ever, must  be  considered  in  connection  with 
the  general  rule  that  admissions  and  decla- 
rations of  the  officers  and  agents  of  a  cor- 
poration are  admissible  as  evidence  against 
it  only  while  such  officers  or  agents  are  act- 
ing for  the  corporation  and  within  the  scope 
or  apparent  scope  of  their  authority.  7  R. 
C.  L.  659,  660. 

[8-6]  The  relation  of  an  officer  of  a  cor- 
poration to  it  Is  that  of  an  agent  for  it,  and 
the  law  of  agency  which  requires  one  who 
deals  with  an  agent  to  know  the  extent  of 
his  authority  Is  applied  to  one  who  deals 
with  an  officer  of  a  corporation  who  pre- 
sumes to  be  acting  on  behalf  of  the  corpora- 
tion. Hence  a  corporation  is  bound  by  the 
acts  of  its  agents,  including  its  officers, 
where  their  acts  are  within  the  apparent 
authority  conferred  upon  them  by  the  cor- 
poration. In  the  absence  of  express  au- 
thority shown  by  the  articles  of  Incorpora- 
tion, by-laws,  or  resolutions  of  the  board  of 
directors,  for  an  officer  of  a  corporation  to 


bind  it  by  his  act,  an  apparent  authority 
may  be  shown  for  the  officer,  touching  the 
matter,  by  the  manner  in  which  the  direc- 
tors have  permitted  the  officer,  in  the  usual 
course  of  Its  business,  to  transact  business 
of  a  similar  character.  This  scope  of  ap- 
parent authority  may  be  shown  by  what  Is 
termed,  In  Star  Mills  v.  Bailey,  140  Ky.  196, 
130  S.  W.  1077,  140  Am.  St  Rep.  370,  the 
corporation's  "custom  of  dealing."  This 
apparent  authority  of  an  officer  or  agent  of 
a  corporation  to  act  for  it  In  a  certain  way 
or  to  a  certain  extent  does  not  rest  upon 
the  knowledge  which  one  dealing  with  the 
officer  has  of  the  things  which  the  corpora- 
tion has  permitted  him  to  do,  but  upon  the 
knowledge  which  the  corporation  must  have 
had  of  the  officer's  acts  touching  the  trans- 
action of  its  business. 

[0, 1]  Section  551,  Ky.  Stats.,  provides  in 
whom  the  governing  power  of  a  corporation 
is  vested  in  this  state,  and  that  is  in  its 
board  of  directors,  of  which  each  corpora- 
tion shall  not  have  less  than  three,  and  a 
majority  of  whom  shall  constitute  a  quorum 
with  power  to  transact  business.  The  board 
of  directors  cannot  bind  the  corporation  ex- 
cept when  acting  as  a  body,  and  agreements 
between  individual  members  of  the  board 
are  not  binding  upon  the  corporation.  Amer- 
ican Nail  Co.  v.  Gedge,  96  Ky.  513,  29  S. 
W.  353,  16  Ky.  Law  Rep.  663;  Morawetz  on 
Corporations,  p.  88;  Beach,  |  224.  Hence, 
in  determining  whether  an  officer  or  other 
agent  of  a  corporation  has  been  vested  with 
binding  authority  by  the  corporation  to  act 
for  It  in  a  matter,  there  must  be  express  au- 
thority found  for  the  action  of  the  officer 
in  the  by-laws,  resolutions,  or  acts  of  the 
board  of  directors,  or  else  the  act  must  ap- 
pear within  the  scope  of  the  apparent  au- 
thority with  which  the  board  of  directors 
has  invested  him,  by  the  manner  in  which 
the  officer  has  been  permitted  by  it,  with 
knowledge  and  approval  of  or  acquiescence 
in  his  acts,  in  the  transaction  of  its  busi- 
ness. This  apparent  authority  is,  however, 
limited  and  governed  by  the  character  of 
business  in  which  the  corporation  is  engag- 
ed. These  principles  are  sustained,  as  we 
think,  by  the  following  authorities:  Star 
Mills  v.  Bailey,  140  Ky.  196,  130  S.  W.  1077. 
140  Am.  St  Rep.  .370;  Mt  Sterling,  etc.,  v. 
Looney,  1  Mete.  550,  71  Am.  Dec.  491; 
Frankfort  Bridge  Co.  v.  Frankfort,  18  B. 
Mon.  41;  Lee  v.  Flemlngsburg,  7  Dana,  28: 
Commercial  Bank,  etc.,  v.  Newport,  etc.,  1 
B.  Mon.  14,  85  Am.  Dec.  171;  7  R.  C.  L.  624, 
625,  626;  Elk  Valley  Coal  Co.  v.  Thompson, 
150  Ky.  614,  150  S.  W.  817;  2  Cook  on  Cor- 
porations, §  719;  2  Thompson  on  Corpora- 
tions, §  1578;  Mason,  etc.,  v.  Metcalfe  Mfg. 
Co.,  44  S.  W.  629,  19  Ky.  Law  Rep.  1864; 
Bastin  v.  Glvens,  170  Ky.  201,  185  S.  W. 
835. 

[I]  There  is  an  entire  failure  of  any  evl- 
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dence  as  to  the  customary  manner  of  dealing 
by  the  appellant  from  which  It  could  be  Im- 
plied that  the  president  was  either  author- 
ized to  sell  the  property  of  the  corporation 
or  to  contract  to  pay  any  one  to  effect  a  sale 
for  It  The  most  that  the  evidence  tends  to 
prove  in  the  way  of  clothing  him  with  an 
apparent  authority  to  bind  the  corporation 
by  the  contract  sued  on  Is  that  the  presi- 
dent had  supervision  of  the  drilling  opera- 
tions upon  the  "Jack  Wells"  lease,  but  any 
apparent  authority  that  might  arise  from 
such  employment  by  him  could  npt  be  ex- 
tended to  authority  to  sell  the  lease,  and 
without  such  authority  he  was  without  pow- 
er to  contract  for  the  corporation  to  com- 
pensate one  for  making  a  sale.  Elk  Valley 
Coal  Go.  v.  Thompson,  supra;  2  Thompson 
on  Corporations,  {  1576.  It  is,  however,  in- 
sisted that,  although  Nowell  was  without 
authority  to  bind  the  corporation  by  the  con- 
tract sued  on  at  the  time  he  made  it,  it  be- 
came binding  upon  the  corporation  by  a  rati- 
fication of  it  when  the  sale  of  the  property 
was  consummated  by  it,  and  this  had  the 
effect  of  causing  the  right  of  appellees  to 
relate  back  to  the  time  of  making  the  con- 
tract. 

[I]  That  the  contract  was  one  which  the 
corporation  could  have  given  Its  president 
authority  to  make  there  is  no  doubt,  and 
hence  it  was  one  which  its  board  of  direc- 
tors had  the  power  to  ratify  and  make  bind- 
ing upon  it.  That  there  was  no  formal  rati- 
fication of  the  unauthorized  contract  the 
evidence  makes  very  clear,  and  hence  If 
there  was  a  ratification  it  must  be  one  which 
is  implied  by  law  from  the  acts  of  the  cor- 
poration, that  is,  from  the  acquiescence  of 
the  directors,  by  accepting  the  benefits  of 
the  contract  without  a  repudiation  or  dis- 
affirmance of  it.  This  implication  arises 
from  the  doctrine  that  if  an  unauthorized 
contract  is  beneficial  to  a  corporation,  and 
the  directors  have  knowledge  of  it,  and  with- 
out a  repudiation  of  it  they  accept  Its  bene- 
fits for  the  corporation,  it  will  be  considered 
to  have  accepted  the  benefits  of  it  with  the 
knowledge  of  the  conditions  under  which  it 
was  made,  and  hence  the  acceptance  must 
carry  with  it  whatever*  burdens  it  has. 

[10]  That  there  was  no  intention  on  the 
part  of  the  corporation  to  ratify  the  contract 
there  can  be  no  doubt,  since  it  does  not  ap- 
pear from  the  evidence  that  the  directors 
Dodge  or  Woodberry  had  any  knowledge  of 
the  contract  when  they,  together  with  Now- 
ell, made  the  sale.  The  only  testimony  upon 
the  subject  is  that  given  by  Nowell  and 
Woodberry.  Nowell  denies  that  there  was 
any  such  contract.  Woodberry  deposes  that 
Nowell  never  communicated  to  him  the  fact 
of  the  existence  of  the  contract  which  it  is 
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Woodberry's  state- 


alleged  that  he  made, 
ment  Is  as  follows: 

Q.  6.  Ton  may  state  whether  or  not  any  such 
contract  or  the  payment  of  the  commission  was 
ever  ratified  by  the  company. 

A.  No;  I  heard  something  about  some  men 
claiming  a  commission. 

A.  Before  the  sale,  before  I  knew  nothing 
about  it,  I  did  not  know  the  men. 

Q.  7.  No  such  was  done  by  the  directors  in 
any  way  ratified  the  contract? 

A  No,  sir. 

[11]  It  is  urged  by  appellees  that  these 
statements  of  Woodberry  show  that  he  had 
individual  knowledge  of  the  alleged  con- 
tract before  the  sale,  but  we  do  not  so  un- 
derstand it.  Evidently  a  question  is  omitted 
from  the  transcript,  in  answer  to  which 
Woodberry  answers  that  he  did  not  know  of 
it  before  the  sale.  If  it  should  be  consider- 
ed that  the  above  statements  prove  that  he 
had  heard  of  It  before  the  sale,  it  falls  to 
show  that  he  had  such  knowledge  of  the 
facts  as  that  the  sale  would  make  a  rati- 
fication of  the  contract  between  Nowell  and 
appellees.  A  ratification  by  acquiescence 
cannot  arise  where  the  party  supposed  to 
acquiesce  has  not  a  full  knowledge  of  the 
facts,  or  occupies  such  a  relation  that  knowl- 
edge of  it  must  be  imputed  to  him.  The  on- 
ly knowledge  here  shown  is  that  he  had 
heard  that  parties  whom  he  did  not  know 
were  claiming  a  commission,  and  with  no 
more  knowledge  than  this  the  consummation 
of  the  sale  would  not  amount  to  a  ratifica- 
tion of  the  alleged  contract,  whether  heard 
before  or  after  the  sale.  Kenyon  Realty  Co. 
v.  National  Deposit  Bank,  140  Ey.  133,  130 
S.  W.  965,  81  L.  B.  A.  (N.  S.)  168;  Huffaker 
v.  Krieger,  107  Ey.  200,  53  S.  W.  288,  21  Ky. 
Law  Bep.  887,  46  h.  B,  A.  384;  Pittsburgh, 
O.  &  St.  L.  By.  Co.  v.  Woolley,  12  Bush, 
451;  Elk  Valley  Coal  Co.  v.  Thompson,  su- 
pra; 10  Cyc.  1076.  It  should  be  further  ob- 
served that  appellees  do  not  rely  in  their 
pleadings  upon  any  ratification  of  their  al- 
leged contract  for  their  cause  of  action,  al- 
though the  want  of  authority  upon  the  part 
of  Nowell  to  make  It  is  pleaded. 

Hence,  conceding  the  truth  of  every  fact 
which  the  evidence  of  appellees  tend  to 
prove,  and  every  reasonable  Inference  there- 
from, the  facts  proven  do  not  make  out  a 
cause  of  action  against  appellant,  and  the 
motion  for  a  direct  verdict  in  appellant's 
favor  should  have  been  sustained.  The  in- 
structions were  not  in  accordance  with  the 
view  of  the  law  of  the  case  as  herein  ex- 
pressed, but  in  view  of  the  conclusions  ar- 
rived at  it  will  not  be  necessary  to  discuss 
them. 

The  Judgment  is  therefore  reversed,  and 
cause  remanded  for  proceedings  not  incon- 
sistent with  this  opinion. 
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BRIDGEWATER  v.  CONTINENTAL  FIRE 
INS.  CO. 

(Court  of  Appeals  of  Kentucky.    Feb.  13, 1920.) 

Appeal    and     ebbob     *=»907(2)— Evidence 
omitted   from  becobd  presumed  to   sup- 
post  judgment. 
It  will  be  conclusively  presumed  on  an  ap- 
peal that  evidence  omitted  from  the  record,  but 
heard  by  the  court,  will  support  the*  judgment. 

Appeal  from  Circuit  Court,  Carlisle  County. 

Action  by  J.  R.  Brldgewater  against  the 
Continental  Fire  Insurance  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

J.  B.  Wickliffe,  of  Wlckllffe,  for  appellant 

J.  E.  Kane,  of  Bardwell,  for  appellee. 

CLAY,  C.  J.  R.  Brldgewater  was  the  owner 
of  a  house  In  the  city  of  Bardwell.  The 
house  was  destroyed  by  cyclone  on  Mny  27, 
1917.  Thereupon  he  brought  suit  against 
the  Continental  Fire  Insurance  Company  to 
recover  on  an  alleged  contract  of  insurance. 
At  the  conclusion  of  the  evidence,  the  trial 
court  directed  the  jury  to  find  for  the  defend- 
ant.   Plaintiff  appeals. 

According  to  the  evidence  for  plaintiff, 
plaintiff  had  a  policy  in  the  Queen  Insurance 
Company,  Insuring  the  house  for  $600  and 
the  household  goods  for  $300.  The  local  agent 
for  the  Continental  Fire  Insurance  Company 
told  Mrs.  J.  B.  Brldgewater,  who  was  in 
charge  of  the  premises,  that  the  Queen  In- 
surance Company  desired  to  cancel  the  policy, 
and  that  he  would  transfer  the  policy  into 
the  Continental  Fire  Insurance  Company,  and 
it  was  agreed  that  the  Continental  policy 
should  be  the  same  as  the  Queen  policy.  Man- 
ifestly, if  the  Continental  policy  was  to  be 
the  same  as  the  Queen  policy,  and  the  Queen 
policy  did  not  cover  loss  by  tornado,  then  the 
Continental  Company  would  not  be  liable, 
even  though  the  contract  made  by  Its  agent 
was  binding  on  the  company.  The  Queen 
policy,  which  was  introduced  in  evidence,  Is 
not  a  part  of  the  record.  It  will  be  conclu- 
sively presumed  on  appeal  that  the  evidence 
omitted  from  the  record,  but  heard  by  the 
court,  will  support  the  judgment.  Taylor  v. 
Townsend,  177  Ky.  804,  198  S.  W.  221, 

Judgment  affirmed. 


RADER  et  al.  v.  SHAFFER. 
{Court  of  Appeals  of  Kentucky.    Feb.  6, 1920.) 

1.  Mines  and  minerals  «=»81  —  Oil  lease 
fob  more  than  five  teab8  must  be  ac- 
knowledged and  recorded. 
An  oil  and  gas  lease  whose  term  was  five 

years  and  as   much  longer  thereafter  as   oil 


and  gas  were  found  on  the  land,  was  a  lease 
for  a  longer  time  than  five  years,  and  fell  with- 
in Ky.  St.  |  484,  requiring  such  leases  to  be 
acknowledged,  or  approved  and  lodged  for  rec- 
ord in  order  to  be  good  against  a  purchaser 
for  a  valuable  consideration. 

2.  Mines  and  minerlas  <8=81  —  Bona  fide 
purchases  must  have  paid  consideration 
before  notice  of  prior  oil  lease. 

To  bring  a  case  within  Ky.  St.  f  494,  which 
affords  protection  to  a  bona  fide  purchaser  of 
lands  or  oil  leases  without  notice,  the  purchase 
money  must  in  fact  be  paid  before  notice. 

3.  Mines  and  minerals  «=>68  — Considera- 
tion SUFFICIENT  FOB  OIL  AND  GAS  LEASE. 

One  dollar  cash  and  a  certain  royalty  and 
an  agreement  to  pa;  $200  to  the  lessor  to  clear 
his  title  was  a  sufficient  consideration  for  an 
oil  and  gas  lease. 

4.  Mines  and  minerals  <8=81  —  Evidence 
that   consideration   for  oil  lease   was 

NOT  PAID  BEFORE  NOTICE  OF  PBIOB  LEASE. 

Where  an  oil  and  gas  lease  was  given  in 
consideration  of  $1  cbbd,  a  certain  royalty  and 
an  agreement  to  pay  $200  to  the  lessor  to  clear 
his  title,  and  the  $1  cash  was  paid,  the  lessee 
was  not  protected  against  a  prior  unrecorded 
lease,  under  Ky.  St.  f  494,  where  he  received 
notice  of  the  prior  lease  prior  to  payment  of 
any  part  of  the  $200  to  the  lessor,  and  prior 
to  having  begun  to  develop  the  property,  or 
having  incurred  any  expenses  for  that  purpose. 

Appeal  from  Circuit  Court,  Jackson 
County. 

Suit  by  H.  a  Shaffer  against  Richard 
Rader  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed  and  re- 
manded, with  directions. 

J.  R.  Llewellyn,  of  McKee,  for  appellants. 
C.  C.  Williams,  of  Mt  Vernon,  for  appellee. 

THOMAS,  J.  On  July  1,  1916,  Richard 
Rader  and  wife  executed  and  delivered  to  T. 
O.  Gay,  T.  J.  Scrlvner,  and  Earl  Scrivner  an 
oil  and  gas  lease,  by  which  they  granted,  de- 
mised, and  let  unto  the  lessees  all  of  the  oil 
and  gas  In  and  under  a  certain  described  tract 
of  land,  with  the  usual  surface  privileges. 
The  term  of  the  lease  was  five  years  and  as 
much  longer  thereafter  as  oil  and  gas  were 
found  on  the  land.  The  consideration  was 
$1,  one-eighth  of  the  oil,  and  $100  for  the 
produce  of  each  gas  well.  The  lessees  were 
to  drill  a  well  upon  the  premises  within  one 
year,  or  thereafter  pay  quarterly  In  advance 
an  annual  rental  of  10  cents  per  acre  until  a 
well  was  drilled.  The  lease  was  not  recorded 
until  January  27,  1917. 

On  November  27, 1916,  Richard  Rader  and 
wife  executed  and  delivered  a  second  lease  on 
the  same  property  to  H.  S.  Shaffer.  The  term 
of  the  lease  was  10  years,  and  as  long  there- 
after as  oil  and  gas,  or  either  of  them,  were 
produced  from  the  land.    The  consideration 
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was  $1,  cash  tn  hand  paid,  a  royalty  of  one- 
slxteenth  of  the  oil,  $100  each  year  for  the 
gas  produced  from  each  gas  well,  and  $10 
per  year  for  the  gaa  produced  from  any  oil 
well  during  the  time  the  gas  should  be  used. 
It  further  appears  from  parol  evidence  that 
the  lessee  agreed  to  pay  Bader  the  sum  of 
$200  for  the  purpose  of  perfecting  his  title. 
If  no  well  was  completed  on  or  before  No- 
vember 27,  1917,  the  lease  should  terminate 
unless  the  lessee  paid  the  sum  of  $12.60, 
which  should  operate  as  a  rental,  and  the 
privilege  of  deferring  the  completion  of  the 
well  for  six  months.  This  lease  was  recorded 
on  January  25,  1917. 

On  January  22,  1917,  Richard  Rader  and 
wife  executed  and  delivered  a  third  oil  and 
gas  lease  on  the  same  property  to  Arthur 
Murphey,  William  Johnson,  and  Bert  Richard- 
son, upon  substantially  the  same  terms  as  the 
lease  to  Gay  and  others.  This  lease  was  or- 
dered of  record  on  February  19, 1917. 

On  June  U,  1917,  Gay  and  the  Scrlvners  as- 
signed and  transferred  their  lease  to  V.  M. 
Gaines,  A.  J.  G.  Wells,  Clyde  Gaines,  H.  E. 
Hay,  and  A.  E.  Perry,  and  on  the  same  day, 
Murphey,  Johnson,  and  RlchaTdson  assigned 
their  lease  to  the  Bame  parties.  The  consid- 
eration for  each  assignment  was  $500  cash 
and  other  good  and  valuable  considerations. 

H.  S.  Shaffer  brought  this  suit  against 
Richard  Rader  and  others,  to  cancel  the  lease 
of  July  1, 1916,  to  Gay  and  the  Scrlvners,  and 
also  the  lease  of  January  22, 1917,  to  Murphey 
and  others,  and  to  have  his  lease  adjudged 
the  superior  lease  on  the  property.  Subse- 
quently V.  M.  Gaines,  A.  J.  G.  Wells,  Clyde 
Gaines,  H.  E.  Hay,  and  A.  E.  Perry,  the  as- 
signees of  the  Gay  lease  and  the  Murphey 
lease,  were  made  parties  defendant,  and  the 
same  relief  asked  against  them.  It  was  con- 
tended by  plaintiff  that  he  was  a  bona  fide 
purchaser  for  value  without  notice  of  the  pri- 
or lease,  while  the  defendants  denied  his  con- 
tention, and  also  pleaded  that  Rader  did  not 
have  sufficient  mental  capacity  to  execute  the 
lease  to  plaintiff.  On  final  hearing,  plaintiff's 
contention  was  sustained,  and  he  was  granted 
the  relief  prayed  for.   The  defendants  appeal. 

[1]  Section  494,  Kentucky  Statutes,  Is  as 
follows: 

"No  deed  conveying  any  title  to  or  interest 
in  land,  or  lease  of  oil,  gas,  coal  or  mineral 
right  and  privilege,  for  a  longer  time  than  five 
years,  nor  any  agreement  in  consideration  of 
marriage,  shall  be  good  against  a  purchaser 
for  a  valuable  consideration,  not  having  had 
notice  thereof,  or  any  creditor,  unless  the  same 
be  acknowledged  by  the  party  who  shall  exe- 
cute  the   same,  or   be  proved  and  lodged  for 
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record  in  the  proper  office,  as  prescribed  by 
law,  and  the  provisions  of  this  section  shall  ap- 
ply with  like  protection  to  the  creditor  of,  or 
innocent  purchaser  from,  the  heir  or  devisee 
of  the  grantor." 

The  first  oil  and  gas  lease  which  was  ex- 
ecuted to  Gay  and  others  was  for  a  longer 
time  than  five  years,  and  therefore  falls  with- 
in the  statute.  It  was  not  recorded  until 
after  plaintiff  acquired  his  lease.  We  see 
no  reason  to  disturb  the  finding  of  the  chan- 
cellor that  plaintiff  acquired  his  lease  with- 
out notice  of  the  prior  lease,  and  that  Rader 
was  not  shown  to  be  mentally  incapable  of 
executing  the  lease  to  plaintiff. 

[2-4]  In  view  of  the  conclusion  of  the 
court  we  deem  it  unnecessary  to  determine 
whether  a  lessee,  such  as  plaintiff,  may  be 
regarded  as  a  purchaser  within  the  meaning 
of  the  statute.  To  bring  a  case  within  the 
rule  which  affords  protection  to  a  bona  fide 
purchaser  without  notice,  the  purchase  money 
must  in  fact  have  been  paid  before  notice. 
Hence,  the  purchaser  of  property  takes  it 
subject  to  a  prior  equity  if  he  acquires  no- 
tice thereof  at  any  time  before  payment  of 
the  consideration.  Wlnlock  v.  Munday,  156 
Ky.  806, 162  S.  W.  76;  Smith  v.  Orton,  131  U. 
S.  Ixxv,  appx.,  18  L.  Ed.  62.  Here  the  con- 
sideration was  $1  cash,  a  certain  royalty,  and 
an  agreement  to  pay  $200  to  the  lessor  to 
clear  his  title.  It  may  be  conceded  that  this 
consideration  is  sufficient  (Armitage  v.  Mt 
Sterling  Oil  ft  Gas  Co.,  80  S.  W.  177,  25  Ky. 
Law  Rep.  2262,  Gas  Co.  v.  Eckert,  70  Ohio 
St  127, 71  N.E.  281),  but  the  sufficiency  of  the 
consideration  is  not  controlling.  The  ques- 
tion Is.  Was  the  consideration  paid  when 
plaintiff  acquired  notice  of  the  prior  lease.? 
It  does  not  appear  that  prior  to  that  time  he 
had  paid  the  $200,  or  begun  to  develop  the 
property,  or  incurred  any  expenses  for  that 
purpose,  but  had  merely  paid  the  sum  of  $1. 
In  other  words,  he  had  paid  only  the  nominal 
consideration,  and  had  not  paid  any  portion 
of  the  real  consideration  for  the  lease.  Un- 
der these  circumstances  it  cannot  be  said 
that  he  had  paid  the  consideration  before 
he  had  learned  of  the  existence  of  the  prior 
lease,  even  though  It  be  conceded  that  he  was 
a  purchaser  within  the  meaning  of  the  stat- 
ute. Not  having  brought  himself  within  the 
statute,  it  follows  that  the  first  lease  is 
superior  to  plaintiff's  lease,  and  plaintiff 
should  have  been  denied  the  relief  prayed 
for. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  enter  Judgment  in  con- 
formity with  this  opinion. 
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BEMENT  et  al.  v.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Feb.  6,  1920.) 

1.  Taxation  $=>851— Default  judgment 
forfeiting  land  fob  nonpayment  of 
taxes  void,  where  petition  is  unaccom- 
panied bt  copt  of  grant. 

In  a  proceeding  by  the  commonwealth  to 
forfeit  tite  to  land  for  nonassessment  and  non- 
payment of  taxes,  the  provision  of  Ky.  St 
1015,  |  4076d,  requiring  a  copy  of  the  grant  or 
instrument  on  which  the  title  sought  to  be 
forfeited  is  based  to  be  filed  with  the  petition, 
is  jurisdictional,  and  a  default  judgment  is 
void,  where  the  petition  contains  no  description 
and  is  unaccompanied  by  such  copy,  though  the 
judgment  describes  the  land. 

2.  Taxation  «=>851— Appeal  lies  from  ob- 
deb  overruling  motion  to  set  aside  void 
judgment  forfeiting  title  after  thirty 

DATS. 

A  default  judgment  forfeiting  title  to  land 
for  nonassessment  and  nonpayment  of  taxes 
being  void,  where  the  petition  did  not  describe 
the  land  and  was  not  accompanied  by  a  copy 
of  the  grant  or  instrument  of  title,  an  appeal 
might  be  prosecuted  from  an  order  overruling 
a  motion  to  set  it  aside  at  any  time  allowed  by 
law,  notwithstanding  the  provision  of  the  stat- 
ute for  an  appeal  within  30  days  from  the 
entry  of  judgment. 

Appeal  from  Circuit  Court,  Perry  County. 

Suit  by  the  Commonwealth  against  Wil- 
liam P.  Bement  and  others.  From  orders  de- 
nying motions  to  set  aside  prior  orders  pursu- 
ant to  which  judgment  was  entered  in  favor 
of  the  commonwealth,  certain  defendants  ap- 
peal.   Reversed,  with  directions. 

Faulkner  &  Faulkner  and  W.  A.  StauflU, 
all  of  Hazard,  for  appellants. 

Chas.  I.  Dawson,  Atty.  Gen.,  for  the  Com- 
monwealth. 

THOMAS,  3.  This  suit  was  filed  In  the 
Perry  circuit  court,  in  the  name  of  the  com- 
monwealth, by  Ira  Fields,  commonwealth's 
attorney,  on  April  24, 1912,  for  the  purpose  of 
forfeiting  the  title  of  the  known  and  unknown 
defendants  in  the  petition  to  all  that  part  of 
about  200,000  acres  of  land  lying  in  Perry 
county,  covered  by  various  patents  originally 
Issued  to  A.  F.  Baum  and  William  M.  Smith. 
The  petition  was  filed  pursuant  to  the  provi- 
sions of  article  3,  chapter  108,  of  the  1915 
edition  of  the  Kentucky  Statutes  (volume  2), 
being  sections  4076b  to  4076k,  inclusive.  The 
appellants,  Bement  and  Wilson,  with  a  num- 
ber of  others,  were  named  and  known  in  the 
petition  as  known  defendants,  and  it  was  al- 
leged that  there  were  a  number  of  unknown 
defendants,  and  that  plaintiff  did  not  know 
the  residence  or  post  office  address  of  any  of 
the  defendants,  either  known  or  unknown.  A 
warning  order  attorney  was  appointed  for  the 


named  defendants,  and  another  was  appoint- 
ed tor  the  unknown  ones.  In  due  time  each 
of  them  filed  his  report,  In  which  he  stated  in 
substance  that  he  knew  of  no  defense  to  the 
action. 

A  number  of  claimants  to  certain  parcels  or 
aliquot  portions  of  the  land  filed  their  inter- 
vening petitions,  describing  the  lands  to  which 
they  held  title,  and  judgments  were  rendered, 
adjusting  the  rights  of  the  interveners,  none 
of  which  judgments  are  Involved  in  this  ap- 
peal. On  September  27, 1912,  there  was  a  de- 
fault judgment  forfeiting  all  of  the  title  of  the 
original  patentees,  Smith  and  Baum,  and  all 
subsequent  title  holders  through  them,  except 
such  titles  as  were  held  by  the  interveners 
and  disposed  of  upon  their  intervening  peti- 
tions. In  that  judgment,  which  was  based  up- 
on the  verdict  of  a  jury,  the  lands  covered  by 
the  original  patents  were  described,  but  there 
was  no  description  of  them  in  the  petition, 
only  the  numbers  of  the  patents  being  given, 
nor  were  the  original  patents  or  any  copies 
thereof,  filed  with  the  petition,  nor  were  any 
such  filed  either  before  or  after  the  judg- 
ment 

At  the  time  of  the  rendition  of  the  judg- 
ment none  of  the  appellants,  who,  according 
to  the  record  are  the  owners  of  all  the  inter- 
ests in  the  land  adjudged  to  be  forfeited,  had 
any  knowledge  of  the  pendency  of  the  pro- 
ceedings; they  being  nonresidents  of  this 
state.  At  the  next  term  of  the  court,  and  on 
March  4,  1913,  having  in  the  meantime  be- 
come apprised  of  the  filing  of  the  petition  and 
of  the  judgment  of  forfeiture,  appellants, 
after  due  notice  to  the  commonwealth,  enter- 
ed a  motion  to  vacate  and  set  aside  the  judg- 
ment of  forfeiture,  and  to  permit  them  to  file 
their  answer  and  Intervening  petition,  which 
motion  was  sustained.  In  their  pleading  sub- 
sequently filed  they  denied  the  allegations  of 
the  petition,  and  affirmatively  alleged  that  the 
land  attempted  to  be  forfeited  had  been  as- 
sessed tor  the  years  1906  to  1911,  Inclusive, 
as  of  the  1st  of  September  in  each  of  them, 
and  the  taxes  subsequently  paid  to  the  prop- 
er authorities;  it  being  for  the  nonassess- 
ment of  the  lands,  as  well  as  the.  nonpayment 
of  the  taxes  thereon  for  those  years,  that  the 
petition  sought  to  forfeit  the  title. 

On  May  16, 1913,  a  motion  was  made  by  ap- 
pellants to  take  the  allegations  of  their  an- 
swers as  true,  but  there  does  not  appear  in 
the  record  any  order  of  the  court  with  refer- 
ence thereto,  except  that  at  a  subsequent  term 
of  the  court  the  commonwealth  made  a  mo- 
tion to  set  aside  the  order  taking  the  allega- 
tions of  the  answer  as  true,  from  which  we 
conclude  that  the  motion  was  sustained.  The 
motion  last  mentioned  as  having  been  made 
by  the  commonwealth  was  entered  on  May 
28,  1914,  and  asked,  not  only  that  the  order 
taking  the  allegation  of  appellant's  plead- 
ing to  be  true  be  set  aside,  but  also  the  one 
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setting  aside  the  Judgment  of  forfeiture  be  set 
aside.  These  motions,  made  by  the  common- 
wealth more  than  a  year  after  the  conrt  had 
sustained  appellant's  motions,  were  made 
without  notice  to  appellants,  and  were  sus- 
tained by  the  court  on  the  same  day  they  were 
made,  and  the  original  Judgment  was  re-enter- 
ed, without  the  Intervention  of  another  Jury. 
On  January  11, 1016,  after  the  land  had  been 
advertised  for  sale  under  the  re-entered  Judg- 
ment of  forfeiture,  appellants  moved  to  set 
aside  the  last  orders  above,  made  at  the  in- 
stance of  the  commonwealth,  which  motion 
was  overruled,  and  from  the  various  adverse 
rulings  of  the  court  they  prosecute  this  ap- 
peal. 

This  case  is  a  twin  suit  to  that  of  Bement 
v.  Commonwealth,  172  Ky.  452,  189  S.  W.  466. 
The  parties  to  the  two  suits  are  the  same, 
and  in  each  of  them  a  forfeiture  of  a  portion 
of  the  lands  covered  by  the  same  patents  is 
sought,  the  only  difference  being  that  in  the 
reported  case  a  forfeiture  was  sought  only  of 
so  much  of  the  land  covered  by  the  patents 
as  lies  in  Leslie  county,  while  in  the  Instant 
one  a  forfeiture  Is  sought  of  that  portion  of 
the  lands  covered  by  the  same  patents  as  lies 
in  Perry  county.  The  petitions  in  both  cases 
were  verified  on  the  same  day,  though  filed 
13  days  apart. 

[1,2]  One  of  the  requirements  of  section 
4076d  of  the  Statutes,  under  the  provisions 

ot  which  the  petition  was  filed,  is  that — 

> 

"There  shall  be  filed  with  it  [petition]  a  copy 
of  the  grant  or  instrument  upon  which  the 
title  or  claim  sought  to  be  forfeited  is  based; 
and  no  other  title,  claim  or  possession,  or  con- 
tinuity thereof,  whether  owned  or  claimed  by 
the  defendant  or  by  others,  shall  be  forfeited 
or  in  any  manner  affected  by  said  proceeding." 

In  the  Bement  Case,  supra,  after  a  lengthy 
discussion,  this  court  held  that  such  require- 
ment was  a  Jurisdictional  one,  and  that  a 
Judgment  by  default,  based  upon  a  petition 
without  such  exhibits,  and  which  petition 
does  not  contain  a  description  of  the  land, 
was  void,  and  that  an  appeal  might  be  prose- 
cuted from  an  order  overruling  a  motion  to 
set  It  aside  at  any  time  allowed  by  law,  re- 
gardless of  the  provision  of  the  statute  for  an 
appeal  "within  thirty  days  after  the  same 
[judgment]  may  be  entered."  In  the  course 
of  the  opinion  the  court  said: 

"When  it  is  sought  to  forfeit  land  under  this 
drastic  statute,  the  title  papers  describing  the 
land  must  be  filed  with  the  petition,  as  directed 
hi  the  Statute,   and   this   record   furnishes  a 


good  example  of  the  necessity  for  requiring 
that  the  title  papers  be  filed  with  the  petition 
before  a  judgment  by  default  can  be  taken. 
There  Is  no  description  whatever  in  the  body 
of  the  petition  of  the  land  sought  to  be  for- 
feited, or  in  any  exhibit  filed  with  it  or  in  the 
record.  The  land  in  the  petition,  as  well  as  in 
the  judgment,  is  merely  described  by  what 
is  alleged  to  be  the  numbers  of  the  patents.  It 
is  therefore  plain  that  no  person  could  by  an 
examination  of  the  petition  or  the  judgment, 
or  indeed  the  entire  record,  have  the  remotest 
idea  where  the  land  was  located,  its  boundary, 
or  how  many  acres  it  contained.  This  infor- 
mation could  only  be  obtained,  if  at  all,  by  se- 
curing from  the  registration  office  at  Frank- 
fort the  patents  on  which  the  titles  of  the  for- 
feited land  depended." 

That  opinion  is  conclusive  of  the  question 
presented  by  this  appeal.  Tae  only  difference 
between  the  two  cases  is  that  in  the  Bement 
Case  it  does  not  appear  that  the  Judgment  de- 
scribed the  lands  adjudged  to  be  forfeited, 
while  in  the  instant  one  such  description  is 
contained  in  the  Judgment.  But,  according  to 
our  view,  this  fact  can  add  no  validity  to  the 
Judgment  based  upon  a  fatally  defective  peti- 
tion. The  description  of  the  land  which  the 
statute  requires  to  be  contained  in  the  peti- 
tion or  some  exhibit  filed  therewith  as  held 
In  the  Bement  Case,  being  a  Jurisdictional 
fact,  Is  made  necessary  in  order  to  bring  the 
rem  before  the  court  and  to  give  it  juris- 
diction thereof.  If  it  has  no  such  Jurisdic- 
tion, no  judgment  affecting  the  rem  can  be 
rendered.  The  Instant  case  being  so  Identical 
with  the  one  referred  to,  it  becomes  unneces- 
sary for  us  to  extend  this  opinion  any  further, 
or  to  discuss  the  alleged  errors  of  the  court  in 
sustaining  the  motion  of  the  commonwealth 
to  set  aside  the  order  vacating  the  first  judg- 
ment of  forfeiture  and  In  overruling  appel- 
lant's motion  to  set  aside  that  order. 

The  petition  being  Insufficient,  the  original 
judgment  forfeiting  the  land,  as  well  as  the 
subsequent  re-entry  thereof,  is  void,  and  upon 
a  return  of  the  case  the  court  should  dismiss 
the  petition  unless  a  curative  amendment  is 
filed,  which,  if  done,  the  court  should  require 
the  commonwealth  to  respond  to  the  pleading 
filed  by  appellants  and  proceed  with  the  trial 
of  the  case;  but,  If  no  responsive  pleading 
should  be  filed  by  the  commonwealth  within 
the  time  allowed,  then  the  petition  should  be 
dismissed. 

Wherefore  the  Judgment  Is  reversed,  with 
directions  to  proceed  In  accordance  with  this 
opinion. 
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D.  B.  HEWITT  LUMBER  CO.  v.  CISCO. 
(Court  of  Appeals  of  Kentucky.    Jan.  27,  1920.) 

1.  Masteb  and  servant  <g=3l52  —  Wabning 

EXPERIENCED  L0GGEB  UNNECE8SABY. 

A  master  is  not  negligent  in  not  instructing 
one  experienced  in  logging  that  logs  on  a  hill- 
aide  will  roll  down  upon  him  if  he  lifts  them 
oyer  a  stump  holding  them  stationary. 

2.  Masteb  and  Servant  «=>86— Failube  to 
perform  doty  essential  to  actionable 
negligence. 

To  recover  for  personal  injuries,  a  servant 
must  show  that  the  master  owed  him  a  duty 
which  it  failed  to  perform  and  that  but  for 
its  failure  his  injury  would  not  have  happened. 

Appeal  from  aircult  Court,  Martin  Comity. 

Action  by  Henry  Cisco  against  the  D.  E. 
Hewitt  Lumber  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Reversed. 

See,  also,  181  Ky.  812,  205  S.  W.  677. 

O.  B.  Wheeler,  of  Ashland,  for  appellant 
v    W.  T.  Cain,  of  Louisa,  and  A.  Copley,  of 
Inez,  for  appellee. 

SAMPSON,  J.  This  action  is  one  to  recov- 
er damages  for  personal  injury.  It  was  here 
on  appeal  once  before  and  the  judgment  re- 
versed. See  181  Ky.  612,  206  S.  W.  677.  That 
verdict  and  judgment  was  for  $1,000,  and  the 
one  now  involved  is  for  the  same  amount 
Appellant  Insists  that  the  facts  shown  by 
Cisco  preclude  his  recovery — that  there  was 
no  negligence  shown  on  the  part  of  the  com- 
pany. 

Cisco  was  employed  by  the  lumber  company 
to  roll  logs  which  had  been  dumped  on  the 
bank  of  a  pond  into  the  pond,  and  otherwise 
aid  in  getting  the  logs  onto  the  skidway  of 
the  sawmill.  He  had  just  been  employed  that 
day  but  was  experienced  in  handling  logs. 
Three  logs  dumped  on  the  bank  of  the  pond 
had  lodged  against  a  stump  which  stood  near 
the  water's  edge.  Cisco  undertook  to  prize 
them  and  to  roll  them  into  the  pond  so  that 
the  dirt  and  grit  which  stuck  to  them  would 
be  washed  off  before  the  logs  came  in  contact 
with  the  saw  of  the  mill.  He  was  working 
on  a  night  shift  and  the  lights  were  not 
bright.  He  could  not  see  the  stump,  but  he 
could  see  the  three  logs,  and  with  a  cant  hook 
and  spike  undertook  to  release  the  logs,  but 
in  doing  so  he  exerted  a  greater  force  than 
proved  necessary  to  release  one  of  the  logs 
and  bring  it  on  top  of  the  stump.  In  attempt- 
ing to  raise  the  log  to  the  top  of  the  stump  be 
threw  it  entirely  over  the  stump,  and  the  oth- 
er logs  rolled  down  against  his  leg,  causing 
the  injury  of  which  he  now  complains. 

On  the  first  appeal  he  based  his  right  of 
recovery  upon  the  failure  of  the  company  to 
provide  him  a  reasonably  safe  place,  suffi- 
cient lights,  and  sufficient  help  in  the  per- 


formance of  his  duties,  and  we  held  that  the 
trial  court  should  have  peremptorily  instruct- 
ed the  jury  to  find  and  return  a  verdict  for 
the  defendant  company.  On  a  return  of  the 
case,  Cisco  filed  an  amended  petition,  and  on 
the  last  trial  he  insists,  in  addition  to  the 
three  grounds  above  mentioned,  that  the  ap- 
pliances provided  for  the  moving  of  the  logs 
were  not  reasonably  sufficient  or  safe,  and 
that  his  injury  resulted  in  part  from  that  al- 
leged from  negligence  on  the  company's  part 
There  is  evidence  in  the  record  showing  that 
the  men  who  handled  the  logs  on  and  near  the 
pond  sometimes  attached  a  log  which  was 
lodged  to  an  endless  chain,  operated  by  power 
from  the  mill,  and  thus  dragged  the  log  into 
the  pond ;  but  this  was  not  often  resorted  to. 
Cisco  did  not  employ  or  offer  to  employ  this 
power  in  moving  the  logs  in  question,  nor  does 
it  appear  that  he  knew  anything  about  the 
other  men  so  snaking  the  logs.  He  had  been 
working  on  the  bank  of  the  pond  only  a  few 
hours  and  had  rolled  into  the  water  quite  a 
number  of  logs  before  he  came  to  the  three 
which  caused  his  injury.  It  was  not  a  dan- 
gerous or  unsafe  place  to  work.  The  stump 
was  there  to  be  seen,  though  the  light  was  not 
very  good.  The  logs  were  easily  discernible. 
On  the  last  appeal  we  said: 

"It  is  manifest  however,  that  none  of  these 
alleged  acts  of  negligence  were  the  proximate 
cause  of  plaintiff's  injuries.  The  stump  merely 
stopped  the  logs.  It  did  not  cause  the  logs  to 
strike  the  plaintiff. 

"On  the  question  of  insufficient  lights,  plain- 
tiff merely  claims  that  he  could  not  see  the 
stump.  He  does  not  claim  that  he  could  not 
see  the  logs,  or  that  the  result  of  his  'little  flip' 
would  have  been  different  had  there  been  more 
light.  It  is  likewise  clear  that  he  was  not  in- 
jured because  the  task  was  too  great  for  one 
man.  On  the  contrary,  the  accident  Was  due  en- 
tirely to  the  fact  that  plaintiff  miscalculated 
the  effect  of  his  own  effort  and  failed  to  get 
out  of  the  way  of  the  logs.  Under  these  cir- 
cumstances, the  danger  of  being  struck  by  the 
logs  which  he  was  attempting  to  move  was  one 
of  the  ordinary  risks  of  the  business  and  was 
necessarily  assumed  by  the  plaintiff." 

[1,2]  It  is  quite  manifest  from  the  evi- 
dence now  before  us  that  the  injury  of  plain- 
tiff is  not  the  proximate  result  of  negligence 
on  the  part  of  the  appellant  company,  but 
only  resulted  from  Cisco's  miscalculation  of 
the  power  or  effort  which  was  necessary  on 
his  part  to  dislodge  or  remove  the  log  from 
the  gorge  occasioned  by  the  stump.  There 
was  nothing  complicated  about  the  work. 
Being  an  experienced  logman,  Cisco  did  not 
require  instruction.  It  did  not  matter  wheth- 
er he  could  see  the  stump  or  not;  the  logs 
were  laying  on  the  slope  above  the  pond,  and 
he  must  have  known,  as  a  reasonable  man, 
experienced  in  handling  of  logs,  that  they 
were  lodged  against  some  steadfast  object 
whether  a  stump  or  something  else ;   and  he 
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most  have  farther  known  that  he  would  have 
to  remove  the  object  which  had  caused  the 
gorge,  or  lift  the  logs  over  it  before  they  could 
roll  Into  the  water.  He  further  knew  that  a 
log  on  a  slope,  such  he  as  was  working  on, 
was  likely  to  roll  down  when  released.  In  at- 
tempting to  raise  one  of  the  logs  onto  the 
top  of  the  stump,  he  exerted  more  power  than 
was  necessary  and  threw  the  log  entirely 
over  the  stump,  thus  giving  the  other  logs  an 
opportunity  to  roll  down,  which  they  did, 
striking  his  leg  and  causing  a  severe  injury 
to  the  plaintiff,  which  is  regrettable;  but 
there  was  no  negligence  on  the  part  of  the 
appellant  company,  because  It  did  not  in- 
struct nor  require  him  to  use  greater  force 
than  was  necessary  to  brine  the  log  to  the 
top  of  the  stump.  He  was  the  master  in 
charge  of  the  work  so  far  as  removing  these 
logs  were  concerned,  and  the  whole  situation 
was  so  open,  obvious,  and  free  from  compli- 
cation that  any  reasonable  human  being  of 
ordinary  prudence  could  have  seen  and  un- 
derstood the  whole  situation.  Acting  under 
such  conditions  and  with  full  knowledge  of 
all  the  surrounding  conditions,  he  alone  was 
responsible  for  the  result  The  mere  fact 
that  one  or  more  of  the  logs  rolled  down 
against  his  leg  and  caused  an  injury  does 
not  entitle  him  to  a  recovery  against  his  em- 
ployer. He  was  under  the  necessity  of  show- 
ing that  the  company  owed  him  a  duty  which 
It  failed  to  perform  and  but  for  Its  failure 
his  Injury  would  not  have  happened,  and, 
failing  in  this,  his  cause  of  action  must  fail. 
He  was  not  entitled  to  a  recovery. 

If  upon  another  trial  the  evidence  is  in  sub- 
stance the  same  as  upon  the  last  two  trials, 
the  court  will  direct  the  jury  to  find  and  re- 
turn a  verdict  for  the  defendant  company. 

judgment  reversed. 


KING  v.  CITY  OF  OWBNSBORO. 

(Court  of  Appeals  of  Kentucky.    Feb.  10,  1920.) 

X.  Criminal  law  ®=>1043(3)— -Ground  or  ob- 
jection TO  EVIDENCE  NOT  TIBQED  BELOW 
NOT  REVIEWABLE. 

Accused  cannot  complain  that  a  certified 
copy  of  an  ordinance  admitted  in  evidence  was 
not  complete,  where  its  introduction  was  not  ob- 
jected to  on  such  ground. 

2.  Criminal  law  «=s»1172(2)— Erroneous  in- 
struction HARMLESS  IN  VIEW  0E  EVIDENCE. 
An  erroneous  instruction  to  the  effect  that 
the  jury  might  find  the  defendant  guilty  if  they 
believed  from  the  evidence  that  she,  without  li- 
cense to  do  sot  "either  by  herself,  or  by  or 
through  any  person  connected  with  her,  sold 
any  beer  to  the  witness  J.,"  was  not  prejudicial, 
where  evidence  that  accused  herself  sold  beer  to 
the  witness  J.  was  uncontradicted. 


3.  Husband  and  wife  <9=»108— No  presump- 
tion THAT  WIFE  COMMITS  CRIME  UNDER  COER- 
CION  OE  HUSBAND. 

There  is  no  longer  a  presumption  as  at  com- 
mon law  that  a  married  woman  who  commits  a 
crime  conjointly  with  or  in  the  presence  of 
her  husband  acts  under  his  coercion,  since  Ky. 
St.  K  2127,  2128,  providing  that  wife  holds 
and  owns  all  of  her  separate  estate  and  may 
contract,  etc.,  destroy  such  presumption. 

Appeal  from  Circuit  Court,  Daviess  County. 

Edith  King  was  convicted  of  selling  intox- 
icating liquors  without  a  license  and  she  ap- 
peals.  Affirmed. 

Floyd  J.  Laswell  and  W.  T.  Bills,  both  of 
Owensboro,  for  appellant 
T.  W.  Jett,  of  Owensboro,  for  appellee. 

CLAY,  O.  Edith  King,  a  married  woman, 
was  fined  $30  by  the  police  court  of  Owens- 
boro for  selling  Intoxicating  liquor  without 
a  license.  On  appeal  to  the  Daviess  circuit 
court  she  was  again  found  guilty,  and  her 
punishment  fixed  at  a  fine  of  $100  and  costs. 
She  appeals. 

[1]  It  Is  first  Insisted  that  the  court  erred 
In  permitting  the  city  to  prove  the  license 
ordinance  by  filing  a  certified  copy  of  only 
parts  thereof.  The  copy  introduced  In  evi- 
dence was  certified  by  the  city  clerk  as  a 
true  and  correct  copy.  The  record  before 
us  shows  only  those  parts  of  the  ordinance 
relating  to  liquor  licenses.  If,  as  a  matter 
of  fact  the  certified  copy  of  the  ordinance 
was  not  complete,  the  defendant  should  have 
objected  to  Its  Introduction  on  that  ground, 
but  not  having  done  so,  she  cannot  avail  her- 
self of  the  error  of  the  trial  court  If  any,  In 
permitting  only  a  partial  copy  of  the  ordi- 
nance to  be  Introduced  in  evidence. 

[2]  It  is  next  insisted  that  the  court  erred 
in  authorizing  the  jury  to  find  the  defendant 
guilty  if  they  believed  from  the  evidence,  to 
the  exclusion  of  a  reasonable  doubt  that  she, 
without  license  to  do,  "either  by  herself,  or 
by  or  through  any  person  connected  with  her, 
sold  any  beer  to  the  witness  John  Walt"  ' 
It  appears  that  defendant  and  her  husband 
lived  at  112  Madison  street  and  that  the 
defendant  conducted  a  disorderly  house  at 
120  Madison  street  the  adjoining  residence. 
The  beer  was  stored  In  an  outhouse.  The 
husband  carried  the  key.  He  directed  the 
negro  to  deliver  the  beer  to  120  Madison 
street  There  was  evidence  to  the  effect  that 
the  defendant  herself  sold  beer  to  John  Walt 
and  this  evidence  Is  uncontradicted.  There 
was  also  certain  evidence  that  the  Inmates 
of  the  house  sold  Intoxicating  liquors  and 
turned  over  the  proceeds'  to  the  defendant 
While  the  use  of  the  words  "or  by  or  through 
any  person  connected  with  her"  were  not 
technically  correct,  we  are  not  disposed  to 
hold  that  the  error  was  prejudicial,  in  view 
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of  the  fact  that  the  evidence  that  defendant 
herself  sold  beer  to  the  witness  Walt  was 
uncontradicted. 

[S]  Another  ground  urged  for  reversal  is 
that  the  court  erred  in  not  giving  the  jury 
the  whole  law  of  the  case ;  it  being  Insisted 
that  the  Jury  should  have  been  told  In  sub- 
stance that,  if  they  believed  from  the  evi- 
dence that  the  defendant  acted  jointly  with 
her  husband  in  selling  the  liquor,  or  sold  .the 
liquor  in  his  presence,  the  law  presum- 
ed that  she  acted  in  obedience  to  his 
command  and  under  his  coercion,  and 
they  should  find  her  not  guilty,  unless 
they  believed  from  the  evidence  that  she 
acted  of  her  free  will  and  volition.  It  may 
be  conceded  that  even  at  the  time  of  Black- 
stone  it  had  been  the  rule  of  the  common  law 
for  a  thousand  years  that  where  a  crime,  with 
some  exceptions,  was  committed  by  a  married 
woman  conjointly  with  or  in  the  presence  of 
her  husband,  prima  facie  she  was  not  crim- 
inally liable,  as  it  was  presumed  that  she 
acted  in  obedience  to  his  commands  or  un- 
der his  coercion.  13  R.  O.  L.  p.  1238.  It 
may  also  be  conceded  that  the  rule  has  been 
applied  to  all  classes  of  misdemeanors,  and 
even  within  recent  years  to  the  illegal  sale 
of  intoxicating  liquors.  Mulvey  v.  State,  43 
Ala.  316,  94  Am.  Dec.  684 ;  State  v.  Cleaves, 
59  Me.  298,  8  Am.  Rep.  422 ;  4  Bl.  Com.  28. 
While  it  is  said  that  the  reason  for  the  rule 
is  not  quite  clear,  it  is  evident  that  it  must 
nave  had  its  foundation  in  the  peculiar  re- 
lation which  existed  between  husband  and 
wife  in  the  earlier  days.  At  common  law 
the  husband  had  almost  absolute  control  over 
the  person  of  his  wife;  she  was  in  a  condi- 
tion of  complete  dependence;  could  not  con- 
tract in  her  own  name ;  w.as  bound  to  obey ; 
she  had  no  will  and  her  legal  existence  was 
merged  into  that  of  her  husband,  so  that 
they  were  termed  and  regarded  as  one  in 
law,  "the  husband  being  that  one."  13  R. 
O.  I/,  p.  983 ;  Elliott  v.  Waring,  5  T.  B.  Mon. 
338, 17  Am.  Dec.  69 ;  MacKlnley  v.  McGregor, 
3  Whart.  (Pa.)  369,  31  Am.  Dec.  552.  But 
'  these  conditions  have  changed.  Even  at  an 
early  day  courts  of  equity  disregarded  the 
fiction  that  husband  and  wife  were  one,  and 
treated  them  as  separate  and  distinct  per- 
sons where  it  was  necessary  to  protect  the 
rights  of  the  wife.  Elliott  v.  Waring,  supra; 
Winebrinner  v.  Weisiger,  3  T.  B.  Mon.  32. 
Indeed,  the  early  rule  that  the  husband 
might  chastise  his  wife  in  moderation  was 
never  recognized  or  enforced  in  this  state. 
Richardson  v.  Lawhon,  4  Ky.  Law  Rep.  998. 
By  the  act  of  March  15,  1894,  now  sections 
2127  and  2128,  Kentucky  Statutes,  the  rights 
and  liabilities  of  husband  and  wife  are  ma- 
terially changed.  Under  that  act,  the  hus- 
band has  no  estate  or  Interest  in  his  wife's 
property,  but  the  wife  holds  and  owns  all 
of  her  estate  to  her  separate  and  exclusive 
use,  and  free  from  the  debts,  liabilities,  or 


control  of  her  husband.  By  virtue  of  that 
act  the  wife  may  make  contracts,  sue  and 
be  Bued,  collect  her  rents,  and  may  sell  and 
dispose  of  her  personal  property.  In  the  case 
of  Lane  v„  Bryant,  100  Ky.  138,  37  S.  W. 
584,  18  Ky.  Law  Rep.  658,  36  L.  R.  A.  709, 
this  court  declined  to  follow  the  common-law 
rule  that  a  husband  was  liable  for  slander- 
ous words  spoken  by  his  wife,  on  the  ground 
that  the  rule  had  been  changed  by  the  above 
statute,  the  court  saying: 

"The  rule  is  a  harsh  one  at  best,  and  with  the 
progress  of  civilization,  and  the  changes  by  wise, 
modern  legislation  of  the  relation  between  hus- 
band and  wife  as  to  the  right  of  property  and 
personal  control  by  the  husband,  it  would  seem 
absurd  in  this  enlightened  age  to  regard  the 
wife  as  a  mere  machine,  made  to  labor  and  to 
talk  as  the  husband  directs,  and  to  make  him 
liable  on  that  ground  for  her  torts  when  -not 
committed  by  his  direction  or  procurement." 

After  calling  attention  to  the  provisions 
of  the  act  of  March  15,  1894,  the  court 
added: 

"While  it  may  be  and  is  the  marital  duty  of 
both  to  aid  each  other  in  the  support  and  main- 
tenance of  each  and  of  their  children,  the  con- 
trol and  use  of  the  wife's  property  by  her  is 
independent  of  the  husband,  not  subject  to  bis 
control,  and  the  familiar,  doctrine  that  the  le- 
gal existence  of  the  wife  is  merged  in  that  of 
the  husband  no  longer  exists,  and  as  on  this 
rule  is  based  the  common-law  liability  of  the 
husband  for  the  wife's  torts,  and  even  for  her 
debts  contracted  before  marriage,  the  reason 
for  enforcing  this  doctrine  is  gone,  and  past 
adjudications  on  the  subject  will  not  be  follow- 
ed. The  unity  of  person  has  been  destroyed, 
and  to  say  that  it  still  exists,  with  the  constant 
legislation  of  this  state  endeavoring  to  secure  the 
wife  in  her  person  and  property,  and  at  last  by 
the  act  of  March,  1894,  making  the  wife  equal 
of  the  husband  in  the  control  and  use  of  prop- 
erty, would  be  opposed  to  the  plain  legislative 
intent,  and  result  in  enforcing  a  doctrine  that 
has  neither  wisdom  nor  justice  in  k." 

In  the  more  recent  case  of  Turner  v.  Heav- 
rin,  182  Ky.  65,  206  S.  W.  23,  the  court, 
while  recognizing  the  common-law  rule  that 
a  wife  could  not  sue  for  criminal  conversa- 
tion with  her  husband,  held  that  the  rule 
had  been  changed  by  the  act  of  1894,  and 
that  a  wife  now  had  the  right  to  bring  such 
an  action. 

It  will  thus  be  seen  that  the  one-person 
idea  of  the  marriage  relation,  as  expounded 
by  the  common-law  authorities,  can  no  lon- 
ger be  made  the  touchstone  of  a  married 
woman's  rights  or  capacities.  Nagle  v.  Tiep- 
erman,  74  Kan.  32,  85  Pac.  941,  88  Pac  969, 
9  L  R  A.  (N.  S.)  674,  10  Ann,  Cas.  977.  Be- 
ing secure  in  her  person  and  property,  and 
her  separate  Identity  having  been  establish- 
ed, it  is  clear  that  the  means  through  which 
a  husband  exercised  control  and  dominion 
over  the  person  and  property  of  his  wife  no 
longer  exist    Having  sought  and  obtained 
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these  new  rights  and  privileges,  which  have 
placed  her  upon  a  plane  of  equality  with  her 
husband,  she  must  accept  the  corresponding 
obligations  and  responsibilities  which  those 
rights  and  privileges  entail,  and  can  no  lon- 
ger take  shelter  under  the  supposed  domin- 
ion of  her  husband.  This  is  the  view  taken 
by  the  Supreme  Court  of  Tennessee  in  the 
case  of  Morton  v.  State,  141  Tenn.  357,  209 
S.  W.  644,  4  A.  L.  R.  264,  where  it  was  held 
that  the  supposed  duress  of  a  woman  by  rea- 
son of  marriage,  which  relieves  her  of  liabil- 
ity for  crimes  committed  in  the  presence  of 
her  husband,  depends  upon  her  disability  by 
virtue  of  the  marriage,  and  Is  destroyed  by 
statutes  emancipating  her  from  such  disabil- 
ity. We  therefore  conclude  that  there  is  no 
longer  a  presumption  that  a  married  woman 
who  commits  a  crime  conjointly  with  or  In 
the  presence  of  her  husband  acts  under  his 
coercion.  It  follows  that  the  court's  failure 
to  Instruct  the  Jury  to  that  effect  was  not 
error. 

Judgment  affirmed. 


MADISON  COUNTY  et  al.  v.  CLAY'S 
FERRY  BRIDGE  CO. 

(Court  of  Appeals  of  Kentucky.    Jan.  27, 1920.) 

1.  Bbidgbs   «$=»15,   25— Turnpike   company 
could  bill  bridge  and  bight  to  collect 

TOLLS. 

The  Richmond  &  Lexington  Turnpike  Com- 
pany could,  under  either  section  5  of  its  charter 
(Laws  1833-34,  c.  386,  amended  by  Laws  1835- 
36,  c.  98)  or  Ky.  St  |  562,  sell  its  bridge  at 
Clay's  Ferry  across  the  Kentucky  river  and  its 
right  to  charge  toll  to  another  corporation. 

2.  Bridges  €=>15,  26— Turnpike  compart 
could  sell  bridge  and  bight  to  collect 

TOLLS. 

The  Free  Turnpike  Act  did  not  confine  the 
right  of  the  Richmond  &  Lexington  Turnpike 
Company  to  dispose  of  the  bridge  at  Clay's 
Ferry  over  the  Kentucky  river  and  appurte- 
nances to  the  counties  of  Madison  or  Fayette, 
or  either,  such  counties  having  purchased  the 
turnpikes,  as  such  act  authorized  a  county  to 
purchase  or  acquire  by  condemnation  proceed- 
ings any  part  of  a  turnpike  lying  in  its  limits, 
and  any  part  not  purchased  remained  the  prop- 
erty of  the  turnpike  company  to  hold  or  assign 
or  sell  to  a  purchaser  of  its  selection,  other 
than  a  county. 

3.  Bridges    <g=»15  —  Franchise    iob    toll 

BBIDGE  ASSIGNABLE. 

A  franchise  to  operate  a  toll  bridge  may 
be  assigned  or  sold. 

Action  by  Madison  and  Fayette  Counties 
against  the  Clay's  Ferry  Bridge  Company. 
On  motion  by  defendant  to  dissolve  injunction 
granted  plaintiffs.  Motion  granted,  and  In- 
junction dissolved. 


O.  P.  Jackson,  of  Richmond,  Hogan  Yancy, 
Co.  Atty.,  of  Lexington,  and  John  Noland  and 
G.  M.  Smith,  both  of  Richmond,  for  plaintiffs. 

A  R.  Burnham,  Jr.,  and  W.  S.  Moberly, 
both  of  Richmond,  and  T.  L.  Edelen,  of 
Frankfort,  for  defendant 

SETTLE,  J.  The  object  of  this  action, 
brought  in  the  Madison  circuit  court  by  the 
plaintiffs,  Madison  and  Fayette  counties, 
against  the  defendant  Clay's  Ferry  Bridge 
Company,  was  and  Is  to  prevent  that  com- 
pany from  charging  and  collecting  of  the 
traveling  public  moneys  by  way  of  tolls  for 
the  use  by  the  latter  of  an  iron  bridge  span- 
ning the  Kentucky  river  at  Clay's  Ferry,  Ky., 
owned  and  operated  by  it  On  the  hearing  of 
the  plaintiffs'  motion  therefor,  a  temporary 
Injunction  was  granted  by  the  Madison  cir- 
cuit court  restraining  the  collection  by  the 
defendant  of  the  tolls  complained  of ;  and  the 
latter,  by  proper  notice  to  the  plaintiffs  and 
motion  duly  made  for  that  purpose,  now 
seeks  at  the  hands  of  the  writer  of  this  opin- 
ion, a  Judge  of  the  Court  of  Appeals,  the 
dissolution  of  that  injunction. 

A  brief  statement  of  the  facts  out  of 
which  this  litigation  arose  is  essential  to  a 
proper  understanding  of  the  questions  of  law 
presented  for  decision  by  the  motion  of  de- 
fendant to  dissolve  the  injunction.  The  Rich- 
mond &  Lexington  Turnpike  Company,  which 
was  incorporated  in  1834  by  an  act  of  the 
General  Assembly  (Laws  1833-34,  c.  386),  un- 
der the  corporate  powers  conferred  by  its 
charter  constructed  the  present  turnpike 
leading  from  Lexington  to  Richmond,  which 
crosses  the  Kentucky  river  at  Clay's  Ferry. 
The  charter  permitted  the  erection  of  toll 
gates  and  the  charging  and  collecting  of  tolls 
by  the  corporation  for  the  use  of  the  turn- 
pike by  the  traveling  public,  and  prescribed 
the  rate  of  tolls  to  be  charged.  For  several 
years  after  its  completion  the  turnpike  was 
used  for  travel  without  a  bridge  over  the 
Kentucky  river  at  Clay's  Ferry,  during  which 
time,  as  for  many  years  prior  to  the  con- 
struction of  the  turnpike,  a  ferry,  of  which 
the  Richmond  &  Lexington  Turnpike  Com- 
pany was  not  the  owner,  was  there  operated, 
by  the  boats  of  which  all  persons,  vehicles,  or 
stock  finding  it  necessary  in  traveling  the 
turnpike  to  cross  the  river  were  ferried  over 
it  In  1836,  however,  by  another  act  of  the 
General  Assembly  (Laws  1835-36,  c.  98), 
amendatory  of  that  of  1834,  the  Richmond  & 
Lexinjton  Turnpike  Company  was  authoriz- 
ed to  construct  a  bridge  across  the  Ken- 
tucky river  at  Clay's  Ferry  and  necessary 
approaches  for  the  use  of  the  traveling 
public  in  connection  with  its  turnpike.  The  ' 
act  of  1836  empowered  the  company  to  charge 
and  collect  tolls  for  all  travel  over  the 
bridge,  !n  addition  to  tolls  collected  for  travel 
on  the  turnpike,  but  limited  the  bridge  tolls 
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to  such  amounts  as  were,  or  before  the  con- 
struction of  the  bridge  had  been,  paid  by 
users  of  the  turnpike  for  ferriage  across  the 
river.  Land  on  each  side  of  the  river  for  pro- 
viding the  necessary  approaches  to  the  bridge 
was  acquired  and  the  bridge  constructed  by 
the  Richmond  &  Lexington  Turnpike  Com- 
pany shortly  after  the  passage  of  the  act; 
and  from  its  completion  until  1898  the  bridge 
and  approaches  were  owned  and  maintained 
by  It  and  used  by  all  travelers  of  the  turn- 
pike in  crossing  the  Kentucky  river  by  the 
payment  to  the  turnpike  company  of  the 
bridge  tolls  fixed  by  the  act  of  1836.  By  vir- 
tue of  an  act  or  acts  of  the  General  Assembly 
of  1896  (chapter  27)  conferring,  among  other 
enumerated  powers,  authority  upon  the  fis- 
cal courts  of  the  several  counties  in  which 
turnpikes  were  maintained  to  purchase  such 
turnpikes  and  maintain  them  for  the  use  of 
the  traveling  public  free  of  tolls,  that  part  of 
the  Richmond  and  Lexington  turnpike  lying  in 
Fayette  county  was  purchased  of  the  Rich- 
mond &  Lexington  Turnpike  Company  by  the 
fiscal  court  of  Fayette  county,  and  that  part 
of  the  turnpike  lying  in  Madison  county  was 
purchased  of  it  by  the  fiscal  court  of  Madi- 
son county.  Deeds  were  duly  executed  by 
the  Richmond  &  Lexington  Turnpike  Com- 
pany to  the  counties  named  conveying  the 
interests  thus  purchased  by '  them,  respec- 
tively, in  the  turnpike.  By  the  terms  of  both 
these  deeds,  however,  the  bridge  at  Clay's 
Ferry  and  the  approach  thereto  on  each  side 
of  the  river.  Including  the  ferry  landing  on 
each  side,  and  amounting  altogether  to  about 
3%  acres,  were  expressly  excluded  from  the 
sales,  and  conveyances  made  of  the  turnpike 
to  Fayette  and  Madison  counties,  respective- 
ly, and  the  title  thereto  retained  by  the 
grantor,  Richmond  &  Lexington  Turnpike 
Company,  which  continued  its  ownership  of 
same,  operation  of  the  bridge,  and  the  collec- 
tion of  tolls  for  Its  use  by  the  traveling 
public  until  January  2,  1907,  when  the  prop- 
erty, including  the  bridge,  approaches,  and 
ferry  landing  on  each  side  of  the  river,  the 
franchise,  and  all  charter  rights  of  the  Rich- 
mond &  Lexington  Turnpike  Company,  under 
the  act  of  the  Legislature  authorizing  it  to 
construct,  own,  and  operate  the  bridge,  and 
collect  tolls  for  its  use  by  the  public,  was 
sold  by  It  at  public  auction  to  Thomas  J. 
Smith,  W.  S.  Moberly,  and  James  Erskine 
at  the  price  of  $4,755. 

The  purchasers,  as  authorized  by  Kentucky 
Statutes,  §  562,  immediately  organized  a 
corporation  under  the  corporate  name  "Clay's 
Ferry  Bridge  Company,"  to  which  their  bid 
for  the  property  in  question  was  assigned, 
followed  by  a  deed  from  the  Richmond  & 
Lexington  Turnpike  Company  conveying  it 
the  legal  title  thereto,  including  the  franchis- 
es and  all  other  corporate  rights  of  the 
grantor  above  enumerated. 


From  that  conveyance  January  2, 1907,  un- 
til the  granting  of  the  injunction  in  this  ac- 
tion, the  Clay's  Ferry  Bridge  Company, 
defendant  herein  has  owned,  maintained,  and 
operated  the  Clay's  Ferry  bridge,  assumed 
and  performed  all  obligations  and  duties  im- 
posed upon  the  former  owner,  Richmond  & 
Lexington  Turnpike  Company,  by  its  charter, 
charged  and  collected  tolls  of  the  public  for 
the  use  of  the  bridge  as  authorized  by  that 
charter,  and  year  by  year  paid  to  the  com- 
monwealth of  Kentucky  and  counties  of  Fay- 
ette and  Madison  all  taxes  assessed  against 
the  property,  Including  each  year  a  tax  upon 
its  franchise. 

In  legal  effect  the  injunction  granted  by  the 
circuit  Judge  as  completely  deprives  the  de- 
fendant of  its  property  as  if  a  forfeiture  of 
Its  charter  had  been  adjudged;  for  of  what 
value  to  the  defendant  would  be  the  bridge 
or  Its  approaches  without  the  right  to  charge 
and  collect  tolls  for  their  use  by  the  public? 
And  how  could  a  purchaser  be  found  for  the 
property  when  its  purchase  would  not  In- 
vest him  with  the  right  to  collect  tolls  for  Its 
use*?  Moreover,  the  market  value  of  the 
material  in  the  bridge  and  of  the  ground  at 
either  end  constituting  the  approaches  would 
be  Insignificant  when  compared  with  the  loss 
resulting  to  defendant  from  the  deprivation 
of  its  right  to  the  tolls  it  has  been  accustom- 
ed to  receive  for  the  use  of  the  bridge. 

It  Is  not  meant  that  the  conditions  result- 
ing from  the  granting  of  the  injunction  re- 
ferred to  will  necessarily  compel  its  dissolu- 
tion, but,  as  these  conditions  Indicate  the 
gravity  of  the  situation  in  which  the  granting 
of  the  injunction  has  placed  the  defendant 
and  give  emphasis  to  the  importance  of  the 
rights  involved,  they  must  be  considered  in 
passing  on  its  motion  to  dissolve  the  In- 
junction. Laying  aside  other  questions  rais- 
ed by  the  defendant,  consideration  will  first 
be  given  the  really  vital  question  in  the  case, 
whether  the  defendant  had  the  right  to 
charge  and  collect  the  tolls  the  collection  of 
which  Is  enjoined  herein. 

The  written  opinion  of  the  learned  Jndge 
who  granted  the  injunction  declares  it  did 
not  have  such  right ;  the  reason  given  for  the 
conclusion  being  that  the  act  of  1898  provid- 
ing for  free  turnpikes  repealed  so  much  of 
the  charter  of  the  Richmond  &  Lexington 
Turnpike  Company  as  authorized  it  to  trans- 
fer Its  property  and  franchises  to  "assigns," 
because  of  which  only  the  county  could  pur- 
chase the  property  and  franchises  of  a 
turnpike  company.  The  soundness  or  un- 
soundness of  this  conclusion  must  be  tested 
by  the  provisions  of  section  5  of  the  charter 
of  the  Richmond  &  Lexington  Turnpike  Com- 
pany and  those  of  section  562,  Kentucky 
Statutes.  After  declaring  the  turnpike  com- 
pany a  body  politic  and  corporate  and  giving 
its  corporate  name,  section  6  of  the  charter 
provides: 
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"And  by  the  said  name,  the  laid  subscribers 
shall  have  perpetual  succession,  and  all  the 
privileges  and  franchises  incident  to  a  corpora- 
tion, and  shall  be  capable  of  taking  and  holding 
the  said  capital  stock,  and  the  increase  and 
profits  thereof,  *  *  *  and  of  purchasing,  taking 
and  holding  to  them  and  their  successors  and 
assigns,  and  of  selling,  transferring  and  con- 
veying in  fee  simple,  all  such  lands,  tenements, 
hereditaments  and  estate,  real  or  personal,  as 
shall  be  necessary  to  them  in  the  prosecution  of 
their  works;  and  of  suing  and  being  sued,  im- 
pleading and  being  impleaded,  answering  and 
being  answered,  defending  and  being  defended, 
in  courts  of  record,  or  any  other  place  whatso- 
ever ;  and  also  to  make,  have  and  use  a  common 
seal,  and  the  same  to  break,  alter  and  renew 
at  pleasure.  To  make  such  rules,  by-laws  and 
regulations,  not  inconsistent  with  the  laws  and 
Constitution  of  the  United  States,  and  of  this 
state,  as  shall  be  necessary  for  the  well-ordering 
the  affairs  of  said  company,  and  to  do  all  and 
every  other  matter  or  thing,  which  a  corporation 
or  body  politic  may  lawfully  do." 

[1]  Conceding  the  necessity  of  statutory 
authority  for  a  sale  by  the  turnpike  company 
of  its  bridge  and  corporate  franchise  in  ques- 
tion, as  contended  by  plaintiffs,  it  will  be 
observed  that  the  language  of  the  section  su- 
pra Is  sufficiently  comprehensive  to  confer 
upon  the  turnpike  company  the  power  "of 
purchasing,  taking,  and  holding  to  them 
and  their  successors  and  assigns,"  and  "of 
selling,  transferring,  and  conveying  in  fee 
simple  all  such  lands,  tenements,  and  here- 
ditaments and  estate,  real  or  personal,  as 
shall  be  necessary  to  them  in  the  prosecution 
of  their  works."  Obviously  it  cannot  be 
claimed  that  the  powers  thus  given  the  turn- 
pike company  were  not  broad  enough  to  au- 
thorize the  sale  and  conveyance  by  it  to 
defendant  of  the  Clay's  Ferry  bridge  and 
appurtenances,  including  the  right  to  charge 
tolls  for  its  use.  The  right  to  charge  and 
collect  the  bridge  tolls  sold  and  conveyed 
defendant  by  the  turnpike  company  was  con- 
ferred on  the  latter  by  section  2  of  the  act  of 
1836,  amendatory  of  its  charter,  and  is  not 
here  disputed.  If  other  authority  for  the  de- 
fendant's purchase  of  the  bridge  and  right  to 
bridge  tolls  than  that  contained  in  section  5 
of  the  turnpike  company's  charter  be  desired, 
it  may  be  found  in  section  582,  Ky.  Stats., 
which  provides: 

"If  the  franchise  and  property  of  any  corpo- 
ration is  sold,  the  persons  who  may  become  the 
purchasers,  at  private  sale  or  under  the  judg- 
ment of  Ae  court,  may  organize  a  corporation 
for  the  construction,  operation  end  management 
of  the  same;  and  such  corporation,  when  organ- 
ised, shall  have  the  same  rights,  privileges  and 
franchises  as  have  been  granted  to  or  acquired 
by  the  corporation  purchased;  and  shall  be  sub- 
ject to  all  the  limitations,  restrictions  and  lia- 
bilities imposed  upon  it;  and,  in  addition  there- 
to, shall  be  subject  to  all  the  provisions  of  this 
chapter.  Such  corporation  shall  be  formed  by 
articles  of  incorporation  executed  by  the  pur- 
chaser and  his  associates,  and  which  shall,  in 
addition  to  the  requirements  of  section  539  of 


this  article,  set  forth  a  description  of  the  prop- 
erty sold,  and  the  decree  under  which  the  sale 

was  made,  if  it  was  sold  under  a  judgment,  or 
if  not,  the  deed  conveying  the  property,  the 
amount  paid  or  to  be  paid,  and  to  and  by  whom, 
and  such  other  statements  as  may  be  deemea 
necessary.    *    *    *" 

It  is  admitted  that  the  defendant,  follow- 
ing the  purchase  for  its  benefit  of  the  Clay's 
Ferry  bridge  and  appurtenances  by  its  pro- 
moters, Smith,  Moberly,  and  Erskine,  was 
duly  incorporated  as  provided  by  the  section 
supra,  that  its  ownership  and  control  of  the 
bridge  and  approaches  has  been  as  such 
corporation,  and  that  it  has  fulfilled  all  obli- 
gations with  respect  to  the  maintenance  of 
the  property  for  the  use  of  the  public  imposed 
by  law  and  its  charter  upon  the  Richmond  & 
Lexington  Turnpike  Company,  the  original 
owner. 

[2]  It  is  not  perceived  that  the  provisions 
of  what  is  known  as  the  Free  Turnpike  Act 
(Acts  1896,  c.  27)  confined  the  right  of  the 
Richmond  &  Lexington  Turnpike  Company  to 
dispose  of  the  bridge  and  appurtenances  to 
the  counties  of  Madison  and  Fayette  or  ei- 
ther, as  held  by  the  circuit  judge.  Section  8 
of  the  act,  now  subsection  8  of  section  4748b, 
Ky.  Stats.  1909,  provides: 

"When  the  entire  turnpike  purchased  by  a 
fiscal  court  lies  wholly  within  the  county  by 
which  the  same  is  purchased  the  transfer  of 
title  Bhall  be  made  as  provided  in  section  7,  and, 
thereupon,  the  charter,  franchises,  and  so  forth, 
of  any  such  turnpike  or  gravel  road  shall  be 
at  once  dissolved  and  terminated,  but  when  any 
portion  of  any  turnpike,  which  lies  in  more 
than  one  county,  is  purchased  as  herein  author- 
ized, the  title  to  such  part  so  purchased  Bhall  be 
conveyed  to  the  county  purchasing  it,  in  the 
manner  before  recited,  and  such  transfer  shall 
in  no  wise  affect  the  charter  or  privileges  or 
franchises  of  any  turnpike  road  company  so 
selling  such  portion,  as  to  the  remainder  of  the 
turnpike  of  such  company.  But  as  to  the  part 
so  sold  the  charter  shall  be  and  become  termi- 
nated, and  the  company  shall  be  at  once  re- 
leased from  any  and  all  responsibility  concern- 
ing such  portion  under  its  charter  or  the  laws 
of  the  state." 

It  is  patent  from  the  language  of  this  stat- 
ute that  a  sale  of  a  turnpike,  other  appurte- 
nant corporate  property,  or  franchises  of  the 
company  owning  it  may  be  made  in  frag- 
ments ;  in  other  words,  by  its  provisions  the 
county  may  purchase  or  acquire  by  condem- 
nation proceedings  any  part  of  a  turnpike 
lying  In  its  limits,  and  by  its  further  provi- 
sions the  part  not  purchased  remains  the 
property  of  the  turnpike  company,  to  hold  or 
assign  or  sell  to  a  purchaser  of  its  selection 
other  than  the  county.  The  Clay's  Ferry 
bridge  and  approaches,  although  essential  to 
the  use  of  the  turnpike,  and  in  that  sense 
parts  of  it  were  not  purchased  by  the  coun- 
ties of  Madison  or  Fayette  or  acquired  by  con- 
demnation proceeding,  but  retained  by  the 
turnpike  company,  which  had  £ie  right  to 
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continue  to  operate  them  or  sell  the  same  to 
the  defendant  together  with  the  franchise  to 
collect  tolls  for  the  use  by  the  public  of  the 
bridge;  and  manifestly,  if  the  right  to 
charge  and  collect  tolls  for  the  use  of  the 
bridge  exists,  the  public  can  have  no  interest 
in  whether  It  Is  exercised  by  the  original 
owner  of  the  property  or  the  defendant 

[S]  As  Insisted  for  defendant,  the  bridge 
would  be  mere  "junk"  without  the  right  to 
the  owner  to  charge  and  collect  tolls  for  its 
use  by  the  traveling  public,  and  such  right 
is  a  franchise  valuable  as  property,  and  can 
be  assigned  or  sold.  If,  as  has  been  repeated- 
ly held  in  this  Jurisdiction,  a  ferry  right  is 
a  franchise  which  can  be  assigned  or  sold, 
the  same  is  true  of  a  franchise  to  operate 
a  toll  bridge.  Dufour  v.  Stacey,  90  Ky.  288, 
14  S.  W.  48,  12  Ky.  Law  Rep.  268,  29 
Am.  St  Rep.  374;  Willis  v.  Calhoun,  148 
Ky.  106,  140  S.  W.  109;  Trustees  of  May- 
ville  v.  Boon,  2  J.  J.  Marsh.  227. 

In  Louisville  v.  Cumberland  T.  &.  T.  Co., 
224  TJ.  S.  649,  32  Sup.  Ct.  572,  56  L.  Ed.  934, 
it  was  held  that  the  city  of  Louisville  could 
not  Interfere  with  the  right  of  the  Cumber- 
land Telephone  Company  to  exercise  a  fran- 
chise which  had  been  granted  by  the  city  to 
the  Ohio  Valley  Telephone  Company  and  sold 
by  the  latter  company  to  the  Cumberland  Com- 
pany ;  the  opinion  among  other  things,  declar- 
ing that  whether  such  a  franchise  be  called  an 
incorporeal  hereditament  an  Interest  in  land, 
an  easement  or  right  of  way,  it  is  property, 
and,  "being  property,  it  was  taxable,  alien- 
able, and  transferable;  and,  as  property, 
passed  to  the  Cumberland  Telephone  &  Tele- 
graph Company  under  the  express  provisions 
of  the  Kentucky  Statutes  [section  562]  which, 
as  of  force  in  1900,  declared  that  the  consoli- 
dating company  should  be  vested  with  all  the 
property,  business,  assets,  and  effects  of  the 
constituent  companies,  without  deed  or  trans- 
fer, and  bound  for  all  their  contracts  and 
liabilities." 

The  authorities  cited  seem  to  be  conclusive 
of  the  question  under  consideration,  and,  If 
so,  it  follows  that  the  Injunction  issued  in 
this  case  should  not  have  been  granted. 
Therefore  the  motion  of  the  defendant  to  dis- 
solve It  is  sustained,  and  the  Injunction  dis- 
solved. 

The  cases  of  Breathitt  Co.  v.  Hammonds, 
150  Ky.  502,  150  S.  W.  661,  42  L.  B.  A.  (N. 
S.)  836,  Ann.  Cas.  1914D,  514,  and  City  of 
Pineville  v.  Pineville  Bridge  Co.,  179  Ky.  375, 
200  S.  W.  659,  relied  on  by  plaintiffs,  are 
not  in  point  as  in  neither  case  did  the  bridge 
company  have  statutory  authority  or  a  cor- 
porate franchise  to  operate  a  bridge  or  charge 
tolls  for  its  use.  The  conclusion  arrived  at 
upon  the  main  question  considered  renders 
unnecessary  the  decision  of  other  questions 
raised  by  the  defendant  in  the  case. 

Chief  Justice  CARROLL  and  Judge  THOM- 


AS sat  with  me  In  vacation  In  the  consid- 
eration of  the  motion,  and  both  concur  in 
the  conclusions  expressed  In  the  opinion. 
The  other  Judges  of  the  Court  of  Appeals 
were  absent  when  the  motion  was  passed  on, 
but  Judges  HURT  and  SAMPSON,  having 
heard  the  opinion  read,  also  concur  therein. 


MORRIS  et  al.  v.  CUMBERLAND  PRODUC- 
ING ft  REFINING  CO. 

(Court  of  Appeals  of  Kentucky.    Feb.  10, 1920.) 

1.  Appeal  and  ebbob  «=>  1037— Summons  not 
giving  correct  tims  fob  answering  habm- 
less  where  no  action  was  taken  until 
full  time  had  expired. 

Under  Civ.  Code  Prac.  f  367a,  summons  di- 
rected to  a  county  other  than  the  one  in  which 
action  was  pending,  and  commanding  defendant 
company  to  answer  in  10  days  after  service, 
was  irregular  through  its  failure  to  accord  de- 
fendant 20  days  in  which  to  answer,  and  no 
judgment  could  be  rendered  on  it  or  any  step 
taken  in  the  case  under  it  until  20  days  after 
the  service,  but  where  judgment  against  defend- 
ant was  not  rendered  and  no  step  was  taken  un- 
til after  such  20  days,  the  error  in  the  date  for 
answering  was  immaterial  and  not  prejudicial. 

2.  Cobpobations   *=»668(13)— Statement   or 

BKTUBN  AGAINST  A  FOBEIGN  COBPOBATION 
THAT  AGENT  SEBVED  WAS  A  DEFENDANT 
TREATED  AS  SUBPLUSAGE. 

So  much  of  the  return  of  summons  against 
defendant  foreign  corporation  as  stated  that  a 
named  agent  was  a  defendant,  he  having  been 
the  person  in  charge  of  the  company's  works, 
may  be  treated  as  surplusage. 

3.  Cobpobations  <g=a668  (4)— Cobpobate  of- 
fices ON  WHOM  SUMMONS  SHOULD  HAVE 
BEEN  BEBVED. 

Under  Civ.  Code  Prac.  I  51,  and  section 
732,  subsec.  33,  service  of  summons  in  Estill 
county  on  the  secretary  and  treasurer  and  plant 
manager  of  defendant  foreign  corporation,  sued 
in  Jackson  county,  was  insufficient;  the  com- 
pany having  its  president  resident  in  the  state 
in  Clark  county,  who  should  have  been  served. 

4.  Cobpobations  «3=»668(18)— Retubn  should 

STATE  POSITION  OF  OFFICES  BEBVED  WITH 
SUMMONS. 

When  summons  is  served  under  Civ.  Code 
Prac.  {  51,  on  a  person  aa  chief  officer  or  agent 
of  defendant  foreign  company  as  named  in  sec- 
tion 732,  Bubsec.  83,  the  return  of  the  process 
server  should  state  the  position  the  served  offi- 
cer holds,  so  that  the  court  may  be  advised 
whether  the  person  is  a  chief  officer  or  agent 
within  the  provision  describing  such  officers. 

5.  Pbocess  <5=»164<3)— Cobbeciton  of  sum- 
mons SEBVED  ON  OFFICES. 

If  the  process  server's  return  of  summons 
served  upon  an  officer  of  defendant  foreign  com- 
pany is  defective  in  form,  or  contains  a  mis- 
description of  the  connection  with  the  company 
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of  the  officer  summoned,  the  return  may  be  cor- 
rected to  conform  to  the  facts, 
ft.  Corporations  <8=668(5>— Service  or  pro- 
cess on  company's  designated  agbnt  sot- 

JUU1KKT. 

Service  of  process,  under  Ky.  St.  t  571,  on 
defendant  foreign  corporation's  authorized  agent 
for  such  purpose,  would  have  been  sufficient, 
no  matter  how  many  chief  officers  the  company 
might  have  had  in  the  state,  or  in  what  county 
in  relation  to  the  county  of  suit  they  could  have 
been  found. 

Appeal  from  Circuit  Court,  Jackson 
County. 

Suit  by  the  Cumberland  Producing  &  Re- 
fining Company  against  Leroy  Morris  and 
another.  From  Judgment  for  plaintiff,  de- 
fendants appeal.     Affirmed. 

A.  W.  Baker  and  0.  P.  Moore,  both  of  Mc- 
Kee,  for  appellants. 

J.  B.  Llewellyn,  of  McKee,  and  R  W. 
Smith,  of  Irvine,  for  appellee. 

CARROLL,  C.  J.  The  appellants,  Leroy 
Morris  and  Harry  Daniel,  as  plaintiffs  be- 
low, brought  suit  in  the  circuit  court  of 
Jackson  county  against  the  appellee,  Cum- 
berland Producing  ft  Refining  Company,  a 
Delaware  corporation,  as  defendant,  to  re- 
cover damages  for  the  alleged  breach  of  a 
contract  made  and  to  be  performed  in  Jack- 
son county.  When  the  case  came  on  to  be 
heard,  there  being  no  appearance  for  the  de- 
fendant. Judgment  went  against  it  by  de- 
fault for  $2,524,  at  the  March  term  of  the 
Jackson  circuit  court,  held  on  the  28th  day 
of  March,  l»ia 

Thereafter  an  execution  issued  on  the 
judgment,  and  in  April,  1918,  the  Cumber- 
land Producing  ft  Refining  Company  brought 
a  suit  In  equity  in  the  Jackson  circuit  court, 
seeking  to  set  aside  the  default  Judgment 
and  to  quash  the  summons  on  the  faith  of 
vjhlch  It  was  rendered,  and  to  enjoin  Morris 
and  Daniel  from  proceeding  farther  under 
the  execution. 

The  issues  in  the  case  having  been  formed 
by  appropriate  pleadings,  It  was  submitted 
on  the  pleadings  and  evidence,  and  from  a 
judgment  setting  aside  the  default  judg- 
ment, quashing  the  summons,  and  enjoining 
the  collection  of  the  execution,  this  appeal 
Is  prosecuted  by  Morris  and  Daniel. 

It  appears  that  in  the  suit  of  Morris  and 
Daniel  a  summons  was  Issued  to  Estill  coun- 
ty, Ky.,  directing  the  sheriff  of  that  county 
to  summons  the  Cumberland  Producing  & 
Refining  Company  to  answer  in  10  days  aft- 
er the  service  of  the  summons.  The  sheriff's 
return  of  the  summons  shows  that  he  exe- 
cuted It  "by  delivering  a  true  copy  of  the 
within  summons  to  B.  H.  Foster,  one  of  the 
defendants  herein,  and  the  said  E.  H.  Fos- 
ter having  charge  of  the  Cumberland  Pro- 


ducing ft  Refining  Company  works  in  Estill 
county.    This  February  12,  1918." 

[1]  IUwill  be  observed  that  this  summons 
commanded  the  company  to  answer  In  10 
days  after  the  service,  and  it  is  contended 
that  this  service  was  void,  because  it  is  pro- 
vided in  section  367a  of  the  Civil  Code  that, 
if  a  summons  in  an  action  is  directed  to  a 
county  other  than  the  one  in  which  the  ac- 
tion is  pending,  the  defendant  shall  be  sum- 
moned to  answer  within  20  days  after  the 
service.  The  summons  was  irregular,  but 
not  void,  but  no  judgment  could  be  rendered 
on  it  or  other  step  taken  In  the  case  under 
or  by  virtue  of  it  until  20  days  after  the 
service.  L.  ft  N.  R  R  Co.  v.  Smith,  87  Ky. 
501,  9  S.  W.  493,  10  Ky.  Law  Rep.  514.  In 
this  case,  however,  judgment  was  not  render- 
ed nor  was  any  step  taken  until  after  the  ex- 
piration of  20  days  from  the  date  of  the  serv- 
ice, and  therefore  we  do  not  regard  the  error 
in  the  summons  as  to  the  date  when  the  de- 
fendant should  answer  as  material  or  preju- 
dicial. 

Passing  this,  it  is  next  contended  that  the 
return  of  the  officer  was  not  sufficient  to  au- 
thorize a  judgment  by  default  -  It  will  be 
observed  that  the  only  party  defendant  to 
the  suit  was  the  Cumberland  Producing  ft 
Refining  Company,  a  corporation,  and  the 
summons  directed  the  sheriff  to  "summons 
the  Cumberland  Producing  ft  Refining  Com- 
pany." 

[2]  The  sheriff,  however,  as  will  be  seen 
by  his  return,  executed  the  summons  on  E. 
H.  Foster,  who  was  described  in  the  return 
as  one  of  the  defendants  and  as  a  person 
having  charge  of  the  company's  works  in 
Estill  county.  But  so  much  of  this  return 
as  stated  that  E.  H.  Foster  was  a  defendant 
may  be  treated  as  surplusage,  because  Fos- 
ter was  not  a  defendant;  And  so  we  will 
consider  the  sufficiency  of  the  service  as  if 
the  return  showed  that  the  summons  had 
been  executed  on  "E.  H.  Foster,  having 
charge  of  the  Cumberland  Producing  &  Re- 
fining Company  works  in  Estill  county." 

[3]  Thus  looking  at  It,  we  do  not  think  this 
return  was  sufficient  to  authorize  a  judg- 
ment by  default. 

Section  51  of  the  Civil  Code  provides  in 
part  that — 

"In  an  action  against  a  private  corporation 
the  summons  may  be  served,  in  any  county, 
upon  the  defendant's  chief  officer,  or  agent,  who 
may  be  found  in  this  state ;  or  it  may  be  served 
in  the  county  wherein  the  action  is  brought 
upon  the  defendant's  chief  officer  or  agent  who 
may  be  found  therein." 

It  is-  further  provided  In  subsection  33  of 
section  732  that— 

"The  chief  officer  or  agent  of  a  corporation 
which  has  any  of  the  officers  or  agents  herein 
mentioned  is:  First,  its  president;  second,  its 
vice  president ;  third,  its  secretary  or  librarian ; 
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fourth,  its  cashier  or  treasurer;  fifth,  its  clerk; 
sixth,  its  managing  agent." 

It  will  be  observed  that  section  51  makes 
provision  for  service  of  a  summons  In  two 
different  states  of  case ;  one  where  the  sum- 
mons Is  served  in  the  county  wherein  the  ac- 
tion is  brought,  and  the  other  where  it  is 
served  In  another  county. 

Where  the  service  Is  had  In  the  county 
where  the  action  Is  brought,  the  summons 
may  be  served  "upon  the  defendant's  chief 
officer  or  agent  who  may  be  found  therein." 
So  that,  if  the  summons  is  served  in  the 
county  where  the  action  is1  brought,  It  may 
be  served  on  any  of  the  chief  officers  or 
agents  of  the  corporation  mentioned  In  sub- 
section 33  of  section  732  who  is  found  In 
the  county. 

In  other  words,  If  all  of  these  officers,  or 
more  than  one,  are  In  the  county,  it  must 
be  served  In  the  order  named  in  this  sub- 
section, but  If  there  Is  only  one  of  them  In 
the  county  It  may  be  served  upon  that  one, 
whether  he  be  the  president,  treasurer,  or 
managing  agent.  Service  on  one  will  be  as 
sufficient  as  service  on  any  other,  If  the 
one  on  whom  service  is  had  Is  the  only  one 
of  the  chief  officers  In  the  county. 

If,  however,  the  service  Is  in  another  coun- 
ty in  the  state,  and  there  Is  in  the  state,  but 
in  a  county  other  than  the  one  in  which  the 
action  is  pending,  more  than  one  of  the 
chief  officers  of  the  corporation,  the  service 
must  be  on  the  highest  chief  officer  found  In 
the  state.  When  the  service  is  out  of  the 
county  in  which  the  action  Is  pending,  the 
same  order  of  precedence  must  be  observed 
in  the  service  of  summons  as  is  required  in 
the  service  in  the  county  In  which  the  action 
is  pending. 

For  example,  If  a  suit  is  brought  against 
a  corporation  in  Jackson  county,  and  at  the 
time  the  summons  Is  executed  the  president 
of  the  corporation  is  In  Clark  county,  its 
vice  president  In  Harlan  county,  and  Its 
managing  agent  in  Estill  county,  the  service 
must  be  on  the  president.  If,  however,  It 
had  no  chief  officer  in  the  state  except  a 
managing  agent,  then  service  on  him  would 
be  sufficient. 

It  appears  from  the  record,  without  dis- 
pute, that  this  corporation,  at  the  time  the 
suit  was  brought  and  the  summons  served, 
had  Its  chief  office  In  Lexington,  Ky. ;  that 
its  president  resided  In  Clark  county;  and 
that  Foster,  who  was  described  In  the  offi- 
cer's return  as  a  person  having  charge  of 
the  company's  works  in  Estill  county,  was 
in  fact  its  secretary  and  treasurer.  It  does 
not  appear  that  the  company  had  any  other 
chief  officers  In  the  state  at  that  time. 
Therefore  the  summons  In  this  case  should 
have  been  executed  on  the  president  of  the 
corporation,  and  it  follows  from  this  that 
the  service  on  Foster,  although  he  was  in 
fact  secretary  and  treasurer,  was  not  suffi- 


cient to  authorize  a  judgment  by  default. 

Counsel  for  Morris  and  Daniel  rely  on  the 
case  of  Cumberland  Co.  v.  Lewis,  108  S.  W. 
347,  32  Ky.  Law  Rep.  1300,  as  authority  for 
the  sufficiency  of  the  service  on  Foster,  but  - 
we  do  not  think  that  case  sustains  the  con- 
tention of  counsel.  There  the  suit  was 
brought  In  Harlan  county  and  the  summons 
was  executed,  as  shown  by  the  return  In 
that  county,  on  "J.  H.  Middleton,  chief  agent 
of  said  company,  found  In  said  county  of 
Harlan,  there  being  no  other  officer  or  agent 
of  said  company  found  In  said  county." 

On  a  motion  made  to  vacate  a  judgment 
that  was  rendered  by  default  on  this  return. 
It  appeared  that  Middleton  was  the  "manag- 
ing agent"  of  the  corporation  in  Harlan 
county  and  Its  chief  officer  In  the  county  at 
the  time  the  summons  was  served.  There- 
fore, under  the  very  language  of  section  51, 
summons  on  Middleton  was  sufficient,  no 
matter  how  many  superior  chief  officers  the 
corporation  may  have  had  at  the  time  in 
other  counties  in  the  state. 

[4]  But,  aside  from  what  has  been  said  as 
to  the  necessity  for  service  upon  the  chief 
officer,  the  return  in  the  case  we  have  was 
not  sufficient  to  authorize  a  judgment  by 
default,  because  it  did  not  describe  the  per- 
son on  whom  the  summons  was  served  as 
one  of  the  chief  officers  named  In  subsection 
33  of  section  732.  When  a  summons  Is  serv- 
ed on  a  person  who  Is  the  chief  officer  or 
agent  of  the  corporation,  the  return  of  the 
officer  should  state  the  position  he  holds,  so 
that  the  court  may  be  advised  by  the  return 
whether  the  person  was  a  chief  officer  or 
agent  within  the  Code  provision  describing 
such  officers. 

We  had  a  question  like  this  In  Youngs- 
town  Bridge  Co.  v.  White's  Adm'r,  105  Ky. 
273,  49  S.  W.  86,  20  Ky.  Law  Bep.  1175.  In 
that  case  the  return  on  the  summons  against 
the  Youngstown  Bridge  Company,  which 
was  a  corporation,  recited  that  It  was  e» 
cuted  by  "delivering  a  true  copy  of  the  with- 
in to Smith,  who  was  the  chief  agent 

of  the  Youngstown  Bridge  Company,  in  the 
county  of  Daviess,  state  of  Kentucky."  On 
this  return  there  was  a  judgment  by  default. 

In  holding  that  the  return  was  not  suffi- 
cient, the  court  said: 

"It  does  not  show  what  office  he  held  In  the 
company  to  constitute  him  its  chief  agent  in 
Daviess  county,  nor  does  it  show  that  he  held 
any  of  the  positions  which,  in  subsection  33  of 
section  732  of  the  Code,  are  enumerated  as 
offices,  the  holding  of  one  of  which  might  con- 
stitute him  the  company's  chief  agent,  through 
whom  service  might  be  made  upon  it.  The 
statement  in  the  sheriff's  return  that  he  was  the 
chief  agent  of  the  company  in  that  county  seems 
to  us  to  be  the  statement  of  a  legal  conclusion 
of  the  officer.  The  court  can  obtain  jurisdiction 
of  a  corporation  only  by  service  of  process  on 
some  one  of  the  officers  named  in  subsection  33 
of  section  732  of  the  Code;  and,  in  order  to 
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give  the  court  such  jurisdiction,  the  return  mast 
at  least  show  that  the  copy  was  delivered  to  a 
person  who  held  one  of  those  named  offices. 
Whether,  If  the  officer  through  whom  service  is 
made  be  of  a  grade  inferior  to  that  of  president, 
the  return  must  also  show  that  his  superiors  in 
office  were  not  to  be  found  in  the  county,  is  a 
question  not  necessary  to  be  decided.  -  The 
summons,  according  to  the  Code,  is  to  be  served 
upon  the  president,  if  to  be  found  in  the  county ; 
if,  not,  then  npon  the  vice  president,  if  he  can 
be  found  therein ;  and  so  on.  And  it  is  essential 
that  the  return  show  to  what  officer  the  copy 
was  delivered,  for  the  question  whether  he  is 
the  chief  officer  depends  upon  his  being  one  of 
the  officers  named  in  subsection  33  of  section 
732.  from  the  return  under  consideration, 
which  is  a  statement  of  the  deputy  sheriff's  con- 
clusion merely,  the  court  cannot  determine 
whether  the  summons  was  served  in  accordance 
with  the  law." 

[I]  If,  however,  the  officer's  return  Is  de- 
fective in  form  or  contains  a  misdescription 
of  the  official  connection  with  the  company 
of  the  person  summoned,  the  return  may  be 
corrected  to  conform  to  the  true  facts,  as 
was  done  In  the  Cumberland  Company  Case, 
supra.  In  that  case,  although  the  return 
showed  the  service  of  the  summons  on  J.  H. 
Middleton,  chief  agent,  when  it  was  devel- 
oped that  he  was  in  fact  the  "managing 
agent,"  the  sheriff  was  permitted  to  amend 
his  return  to  show  the  fact  And  so  In  this 
case  the  sheriff  might,  at  any  time  before  the 
Judgment  was  rendered,  or  on  a  motion  to 
quash  the  service,  or  in  the.  suit  brought  to 
vacate  the  judgment,  have  been  permitted 
to  correct  his  return  so  that  it  might  show 
the  true  facts  as  to  the  connection  Foster 
had  with  the  company. 

In  this  case,  however,  If  the  sheriff  had 
returned  the  summons,  as  executed,  upon 
Foster'  as  secretary  and  treasurer  of  the 
company,  or  if  be  had  been  permitted  to 
amend  his  return  to  show  that  Foster  was 
the  secretary  and  treasurer,  the  amended 
return  would  not  have  added  anything  to  the 
sufficiency  of  the  service,  because,  as  we 
have  said,  service  on  the  secretary  and  treas- 
urer would  not  have  been  sufficient,  as  the 
president  of  the  company  was  at  that  time 
in  the  state. 

[>]  It  is  likely,  although  It  does  not  ap- 
pear in  the  record,  that  the  company  had  in 
the  state  an  authorized  agent  upon  whom 
process  might  be  served,  as  provided  In  sec- 
tion 571  of  the  Kentucky  Statutes,  and  if  it 
did,  service  on  this  agent  would  have  been 
sufficient,  no  matter  how  many  chief  officers 
the  corporation  may  have  had  in  the  state, 
or  in  what  county  they  could  be  found. 

One  purpose  in  the  adoption  of  this  section 
was  to  prevent  the  uncertainty  and  confusion 
In  the  service  of  process  that  Is  exemplified  in 
this  case,  and  the  safe  practice  in  suits  against 
corporations  where  a  chief  officer  cannot 
certainly  be  found-  in.  the  county  where  the 


action  Is  pending  Is  to  have  the  process  serv- 
ed on  the  authorized  service  agent  provided 
for  in  the  statute. 

The  conclusion  we  have  come  to  renders 
it  unnecessary  to  notice  other  questions 
raised  by  counsel,  and  therefore  the  Judg- 
ment of  the  lower  court  is  affirmed. 


CINCINNATI, 


N.  O.   ft  T. 

HBATH. 


P.  RY.   CO.  T. 


(Court  of  Appeals  of  Kentucky.    Feb.  13,  1920.) 

1.  Mastjeb  AND  SERVANT  «=>  101,  102(2)— MAS- 
TER REQUIRED  ONLY  TO  FURNISH  REASONA- 
BLY SAFE  APPLIANCES. 

A  master  is  not  required  to  furnish  abso- 
lutely safe  appliances,  the  full  measure  of  his 
duty  being  discharged  when  he  exercises  ordi- 
nary care  to  furnish  appliances  which  are  rea- 
sonably safe. 

2.  Master  and  servant  <8=>265(5)  —  Mere 
happening  of  accident  not  proof  of  neg- 
LIGENCE. 

A  servant,  asking  damages ,  growing  out  of 
defective  appliances,  must  prove  that  the  mas- 
ter knew  of  the  defective  condition,  or  could 
have  known  by  the  exercise  of  ordinary  care; 
an  inference  of  negligence  not  being  dedudble 
from  the  mere  happening  of  the  accident. 

3.  Master  and  servant  «=»101,  102(8)— Or- 
dinary CARE  REQUIRED  IN  PROVIDING  SAFB 
WORKING  PLACE. 

The  master  must  exercise  ordinary  care  in 
furnishing  the  servant  a  reasonably  safe  place 
in  which  to  work  and  materials  to  work  with. 

4.  Master  and  servant  cj=»107(6)— Servant 

CANNOT   COMPLAIN   OF    DEFECTIVE   LIGHT   NOT 
THE   CAUSE  OF  THE  ACCIDENT. 

A  railroad  shop  employe,  precipitated  to  the 
bottom  of  a  pit  by  the  tilting  of  one  of  the 
boards  on  which  he  was  walking,  cannot  com- 
plain of  defective  light,  where  he  saw  the  boards, 
and  more  light  would  not  have  changed  the  con- 
dition. 

5.  Master  and  servant  <g=>286(3) — Evidence 

INSUFFICIENT  TO   SHOW    NEGLIGENCE   OF  EM- 
PLOYER. 

In  an  action  for  injuries  to  a  railroad  shop 
employ^,  precipitated  to  the  bottom  of  a  pit 
by  the  tilting  of  one  of  the  boards  on  which  he 
was  walking,  held  .that  defendant  was  entitled 
to  directed  verdict  at  close  of  plaintiff's  case ; 
there  being  no  proof  that  the  boards  were  de- 
fective, i 

Appeal  from  Circuit  Court,  Pulaski 
County. 

Action  by  Art  Heath  against  the  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 
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Win.  A  B.  h.  Waddle,  of  Somerset,  and 
Edward  Colston  and  John  Galvin,  both  of 
Cincinnati,  Ohio,  for  appellant. 

W.  M.  Catron,  of  Somerset,  for  appellee. 

QUIN,  3.  In  this  action  appellee,  as  plain- 
tin*,  alleged  that  on  December  8,  1917,  he  was 
employed  by  the  defendant  in  its  shops  at 
Ferguson  as  a  pipe  fitter  helper,  and  at  about 
the  close  of  his  day's  work  he  was  Instructed 
by  his  boss  to  go  to  one  of  the  drop  pits  in 
the  shops  and  couple  pipes  to  the  pumps  of 
an  engine  located  In  a  house  some  75  yards 
from  his  usual  place  of  work.  He  worked  on 
the  engine  for  approximately  two  hours,  and, 
while  attempting  to  walk  on  two  boards  that 
had  been  placed  across  the  pit  alongside  the 
engine,  he  alleges  that  one  of  the  boards 
tilted  and  precipitated  him  some  10  or  12 
feet  to  the  bottom  of  the  pit,  and  he  sustained 
injuries  for  which  he  sought  damages.  A 
Jury  found  in  his  favor  for  $500. 

It  is  claimed  the  light  was  insufficient 
There  was  a  light  on  the  side  of  the  engine 
where  he  had  performed  the  major  part  of 
his  work,  but  on  the  opposite  side  it  was 
darker,  though  he  admits,  he  could  see  the 
boards.  The  boards  were  from  12  to  16  feet 
In  length,  10  Inches  wide  and  2  Inches  thick. 
The  entire  pit  was  not  covered,  but  the  two 
boards  had  evidently  been  placed  alongside 
the  engine  for  the  purpose  of  use  by  employes 
working  on  the  engine.  There  Is  no  allega- 
tion the  boards  were  warped  or  in  any  wise 
defective.  Plaintiff  testified  he  did  not  know 
what  caused  the  boards  to  turn ;  that  lately 
he  had  not  been  doing  the  character  of  work 
at  which  he  was  employed  at  the  time  of  the 
accident,  though  he  understood  the  work.  Ha 
could  see  the  boards ;  they  were  placed  close 
to  the  engine,  and  he  knew  there  were  two 
boards.  He  does  not  know  how  or  what 
caused  the  boards  to  turn,  and,  when  asked 
whether  he  put  his  foot  on  the  outer  end  of 
the  plank,  he  said,  "Not  that  I  know  of;" 
that  "it  creeled  with  him  and  threw  him  off.'' 
To  the  question,  "This  plank  was  lying  on 
each  side  of  the  pit  and  went  on  across,  and 
it  was  concrete,  smooth?  he  answered,  "I 
could  not  say  whether  there  was  anything 
under  it  or  not"  He  did  not  know  who  put 
the  planks  there.  No  evidence  was  intro- 
duced by  defendant,  who  relied  upon  its  mo- 
tion made  at  the  conclusion  of  plaintiff's 
evidence  for  a  directed  verdict. 

[1,  2]  The  duty  of  the  master  in  a  case  of 
this  kind  is  one  of  ordinary  care.  A  master 
Is  not  required  to  furnish  the  servant  abso- 
lutely safe  appliances  with  which  to  work. 
The  full  measure  of  his  duty  is  discharged 
when  he  exercises  ordinary  care  to  furnish 
appliances  which  are  reasonably  safe.  The 
mere  fact  that  a  piece  of  machinery  breaks 
Is  not  of  itself  sufficient  to  make  out  a 
prima  facia  case  of  negligence,  and,  in  an 
potion  by  a  servant  seeking  damages  growing 


out  of  defective  appliances,  It  must  appear 
that  the  master  knew  of  the  defective  condi- 
tion of  the  machinery  or  could  have  known 
of  it  by  the  exercise  of  ordinary  care.  It  is 
generally  held  In  cases  of  master  and  servant 
that  the  inference  of  negligence  is  deducible, 
not  from  the  mere  happening  of  the  accident 
but  from  the  attendant  circumstances.  Lile 
v.  Louisville  Railway  Company,  161  Ky.  347, 
170  S.  W.  036,  Ann.  Cas.  1916B,  750. 

[S]  A  like  degree  of  care  must  be  exercised 
by  the  master  in  furnishing  the  servant  a 
reasonably  safe  place  in  which  to  work  and 
materials  to  work  with.  Ligon's  Adm'rs  v. 
Evansville  Railway  Co,  165  Ky.  202,  176  S. 
W.  968. 

In  speaking  of  the  burden  of  proof  in  cases 
of  this  kind  we  find  the  role  thus  stated  in 
18  R.  C.  L.  630: 

"The  general  rules  of  evidence  respecting  the 
burden  of  proof  and  the  burden  of  proceeding 
are,  needless  to  say,  the  same  in  actions  for 
injuries  to  employes  as  in  other  judicial  pro- 
ceedings. Fundamentally  the  plaintiff  has  cast 
upon  him  the  duty  of  establishing  every  element 
of  the  case  necessary  to  a  recovery.  He  must 
prove  the  existence  of  the  relationship  of  em- 
ployer and  employs  at  the  time  of  the  Injury, 
and  he  must  support  the  burden  of  proving  that 
the  employer  was  negligent  He  is  under  the 
obligation  of  showing  that  the  offending  instru- 
mentality was  defective,  that  the  defect  was  the 
proximate  cause  of  his  being  injured,  and  that 
the  employer  had  knowledge,  or  by  the  exercise 
of  ordinary  care  might  have  had  knowledge,  of 
the  peril  to  which  he  was  subjected." 

It  was  held  In  Harper  v.  I.  O.  R.  R.  Co, 
131  Ky.  225,  115  S.  W.  198,  the  master  is  not 
an  insurer,  that  every  employe  in  every  busi- 
ness must  assume  some  risks  and  dangers 
that  are  Incident  to  it,  or  that  may  happen 
even  with  the  utmost  care  on  the  part  of  the 
employer  to  prevent  or  guard  against  them, 
and  liability  ought  not  to  be  fastened  on 
the  master  for  every  injury  that  his  servant 
may  receive. 

And  as  said  in  Wilson  v.  Chess  &  Wymond 
Co.,  117  Ky.  567,  78  8.  W.  463,  25  Ky.  Law 
Rep.  1655: 

"If  'lie  work  is  in  and  of  Itself  dangerous, 
the  master  does  not  insure  against  such  dan- 
ger. On  the  contrary,  there  is  nothing  better 
settled  than  that  the  servant  assumes  the  ordi- 
nary risks  and  hasards  incident  to  the  character 
of  his  work." 

[4]  As  to  the  question  of  defective  light, 
we  do  not  think  plaintiff  had  cause  to  com- 
plain. He  saw  the  boards,  and  more  light 
would  not  have  changed  the  condition  of 
things  at  the  time  of  the  accident.  In  Glenn 
v.  C,  N.  O..  ft  T.  P.  Ry.  Co.,  157  Ky.  453,  163 
S.  W.  461,  a  peremptory  Instruction  for  the 
defendant  was  sustained  in  a  case  similar 
to  this;  one  of  the  points  in  that  case  being 
defective  lights. 

A  pit  of  the  character  described  In  the  evi- 
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dence  like  an  ash  pit,  la  a  necessary  adjunct 
to  the  railroad  business,  for  the  purpose  of 
cleaning  and  repairing  engines.  Williams  v. 
U  *  N.  R.  R.  Co.,  Ill  Ky.  822,  64  8.  W.  738, 
23  Ky.  Law  Hep.  1124. 

In  Hart  v.  L.  &  N.  B  Co.,  116  Ky.  54S,  76 
8.  W.  602,  25  Ky.  Law  Rep.  706,  the  court 


"Before  the  Injured  servant  can  recover  dam- 
ages from  his  master,  he  must  show  that  his 
injury  was  caused  by  gome  neglect  of  the  mas- 
ter, or  by  some  other  servant  of  the  master, 
which  is  imputed  to  him.  It  is  not  enough  to 
show  merely  that  the  plaintiff  sustained  his 
injury  while  in  the  service  of  the  master. 
Where  the  circumstances  attending  the  injury 
show  nothing  as  to  the  real  cause,  but  leav« 
it  to  conjecture  whether  it  was  the  negligence 
of  the  master,  the  fault  of  the  injured  servant, 
or  an  unaccountable  accident,  there  is  a  failure 
of  proof.  The  cause  of  the  injury  must  be 
proved.  Unless  it  is  shown  affirmatively,  there 
can  be  no  recovery." 

Many  authorities  are  cited  In  support  of 
the  text.  This  case  has  been  referred  to  In 
numerous  cases,  notably  C.  &  O.  By.  Co.  v. 
Walker's  Adm'r,  159  Ky.  237,  167  S.  W.  128, 
and  Roger's  Adm'r  v.  Kosmos  Portland  Ce- 
ment Co.,  163  Ky.  84,  173  S.  W.  817.  This  lat- 
ter case  presents  certain  elements  found  on  the 
present  appeal.  In  that  case  plaintiff's  dece- 
dent was  employed  about  one  of  the  bins  at  the 
company's  plant.  Over  the  bin  were  two 
planks,  2  inches  thick  and  12  Inches  wide.  Va- 
rious acts  of  negligence  were  alleged  In  a  suit 
for  damages,  growing  out  of  injuries  resulting 
In  the  death  of  the  employe.  After  detailing 
the  evidence,  the  court,  answering  the  question 
whether  there  was  evidence  that  death  was 
caused  by  the  negligence  of  his  employer,  said 
there  was  a  total  failure  of  proof  In  this  re- 
gard. There  Is  no  reason  for  the  application 
of  a  different  principle  to  the  facts  presented 
by  the  present  appeal. 

It  is  suggested  in  die  briefs  that  perhaps 
a  lump  of  coal  or  other  substance  got  under 
one  of  the  boards  and  caused  it  to  tilt,  but 
this  is  mere  speculation  on  counsel's  part. 
The  very  fact  that  counsel  Is  compelled  to 
resort  to  surmise  to  explain  what  may  have 
caused  the  board  to  turn  shows  the  weakness 
of  his  client's  case.  Plaintiff  testified  he  did 
not  know  what  caused  the  board  to  turn; 
therefore  we  are  left  to  guess  and  conjec- 
ture as  to  what  may  have  been  under  the 
planks,  if  indeed  there  was  anything  under 
them.  There  is  nothing  In  the  record  to  show 
defendant  was  negligent  in  any  wise. 

In  L  ft  N.  R.  R.  Co.  v.  Campbell's  Adm'r, 
186  Ky.  628,  217  S.  W.  687,  we  had  occasion  to 
consider  this  Question,  in  which  several  au- 
thorities bearing  upon  the  point  in  Issue  were 
collated,  and  we  there  held  the  facts  pre- 
sented did  not  show  a  case  of  liability. 

We  are  referred  to  the  case  of  Reffttt  v. 
Southern  Sheet  &  Tin  Plate  Co.,  170  Ky.  362, 


186  S.  W.  166,  as  an  authority  in  support  of 
plaintiff's  theory.  In  that  case  the  court 
said  there  was  evidence  which  tended  to 
prove  the  company  had  not  exercised  ordi- 
nary care  to  provide  a  reasonably  safe  place 
for  appellant  to  work,  and  such  was  the  cause 
of  his  injury,  and  the  question  of  Its  negli- 
gence In  that  regard,  as  well  as  on  other 
issues  made  In  the  case,  should  have  been 
submitted,  under  proper  Instructions,  to  the 
jury.  Reffitt  was  Injured  through  the  neg- 
ligence of  the  master  In  the  placement  of  a 
certain  brldgeway  used  in  the  hauling  of 
material  belonging  to  defendant  from  a 
freight  car  to  its  building.  It  appears  the 
brldgeway  had  a  cleat  on  its  underneath  side, 
and  was  so  placed  that  when  a  truck  plaintiff 
was  pulling  struck  the  brldgeway  the  latter 
was  pushed  forward,  and  the  truck  fell,  pre- 
cipitating plaintiff  to  the  ground.  The  cleat, 
instead  of  being  placed  against  the  doorsill 
was  on  the  end  nearest  the  car.  The  cases 
are  not  analogous. 

[S]  Not  only  did  plaintiff  fail  to  show  there 
was  anything  defective  with  the  planks,  or 
that  there  was  anything  under  them,  but  two 
witnesses!  introduced  by  him  testified  they  had 
used  the  planks  that  same  day,  had  found 
nothing  wrong  with  them,  and  experienced  no 
difficulty  In  crossing  over  them.  The  facts  In 
this  case  bring  it  within  the  rule  laid  down 
in  Hurt  v.  L.  &  N.  R.  R.  Co.,  supra,  and  kin- 
dred cases,  and  since  the  proof  wholly  failed 
to  show  any  negligence  on  the  part  of  de- 
fendant or  Its  employes,  the  latter's  motion 
for  a  directed  verdict  should  have  been  sus- 
tained, and  this  should  be  the  order  upon  a 
retrial  In  the  event  the  evidence  is  substan- 
tially the  same  as  on  the  first  trial. 

For  the  reasons  given,  the  judgment  is  re- 
versed for  further  proceedings  consistent 
herewith. 


LIGHT  et  al  v.  MILLER  et  aL 
(Court  of  Appeals  of  Kentucky.    Feb.  13,  1920.) 

1.  Appeal  and  kbbob  «J=>151(5)— No  appeal 

BY      PASTIES      WHO     HAVE     RECUSED      BELIEF 
SOUGHT. 

Purchasers  from  their  sister  of  her  interest 
in  their  father's  estate,  such  sister  previously 
having  been  declared  insane  and  restored  to 
sanity,  who,  in  their  suit  for  an  adjudication 
as  to  the  sanity  of  such  sister,  and  to  remove 
cloud  on  title,  procured  judgment  that  the  sister 
was  sane,  etc.,  cannot  appeal  therefrom,  having 
secured  the  relief  they  sought. 

2.  Appeal   and   ebbob    <S=>792— Appeal   by 

SUCCESSFUL  PABTIES  MUST   BE   DISMISSED   ON 
COURT'S  OWN  MOTION. 

In  case  of  an  appeal  taken  by  the  successful 
party,  as  plaintiffs  who  have  procured  all  the 
relief  they  sought,  the  proper  practice  is  for 
the  Court  of  Appeals  to  dismiss  the  appeal  on 
its  own  motion. 
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Appeal  from  Circuit  Court,  Trigg  County. 

Salt  by  John  O.  Light  and  another  against 
Naomi  Miller  and  another.  From  judgment 
for  plaintiffs,  they  appeal.    Appeal  dismissed. 

Smith  ft  King,  of  Cadiz,  for  appellants. 

THOMAS,  J.  This  suit,  In  the  nature  of 
the  common-law  bill,  quia  timet,  was  brought 
by  appellants  and  plaintiffs  below,  John  O. 
Light  and  Joe  Light,  against  the  appellee 
Naomi  Miller  (who  Is  their  sister),  and  her 
husband,  who  were  defendants  below. 

The  facts,  as  they  appear  from  the  alle- 
gations of  the  petition,  are  that  some  time 
prior  to  August  16,  1918,  Naomi  Miller  was, 
by  proper  orders  of  the  court,  adjudged  a 
person  of  unsound  mind,  and  was  for  a  time 
confined  In  the  Western  Hospital  for  the 
Insane,  at  Hopkinsville,  Ky.  On  the  date 
mentioned,  In  a  proceeding  instituted  in  the 
Trigg  county  court  for  that  purpose,  she 
was  adjudged  to  be  restored  to  her  normal 
mental  condition.  Two  days  thereafter,  on 
August  17,  1918,  plaintiffs  purchased  from 
her  all  of  her  one-fifth  undivided  Interest 
in  and  to  her  father's  estate,  Including  the 
interest  which  she  Inherited  In  all  of  her 
father's  personal  property,  tangible  and  In- 
tangible, and  also  her  interest  in  all  of  his 
real  estate.  On  the  same  day  she  and  her 
husband  executed  a  deed  conveying  to  plain- 
tiffs such  Interest,  and  some  time  thereafter 
she  manifested  symptoms  of  a  recurring  at- 
tack of  Insanity. 

Upon  receipt  of  their  deed  the  plaintiffs 
paid  to  their  sister  1206.25,  and  executed 
to  her  their  note  for  the  balance  of  the  pur- 
chase money  due  the  first  of  the  following 
January.  On  that  day  the  petition  In  this 
case  was  filed  alleging  the  above  facts,  and 
further  alleging  that  the  defendant  was  at 
the  time  of  the  execution  of  the  deed,  as 
well  as  at  the  time  of  filing  the  petition,  of 
sound  mind  and  capable  of  contracting  with 
reference  to  her  property  rights,  but  that 
in  view  of  possible  doubts  concerning  her 
mental  condition  at  the  time  of  the  execution 
of  the  deed,  and  of  the  uncertainty  as  to  the 
defendant's  capacity  to  accept  payment  of 
the  note,  plaintiffs  filed  the  suit  praying  that 
the  defendant  be  adjudged  of  sound  mind 
when  the  deed  was  executed,  and  at  all  times 
thereafter,  and.  for  judgment  removing  what 
plaintiffs  claim  to  be  a  cloud  upon  their 
title.  There  was  an  alternative  prayer  that, 
if  the  court  should  determine  the  defendant 
to  be  of  unsound  mind  at  the  time  of  the 
filing  of  the  suit,  that  a  committee  be  ap- 
pointed for  her  to  whom  plaintiffs  could 
legally  pay  the  note.  No  guardian  ad  litem 
was  appointed  for  defendant,  she  being  pro- 
ceeded against  as  a  person  of  sound  mind. 

After  the  taking  of  proof  and  the  submis- 
sion of  the  cause,  the  court  adjudged  that 
Naomi  Miller  was  at  the  time  of  the  execu- 
tion, of  the  deed,  and  also  at  the  time  of 


the  rendition  of  the  Judgment,  of  sound  mind, 
and  legally  capable  of  executing  the  deed 
and  receiving  payment  of  the  note;  that  the 
consideration  paid  by  plaintiffs  was  ade- 
quate; that  the  deed  executed  to  them  by 
their  sister,  the  defendant  Naomi  Miller, 
was  valid;  and  that  plaintiffs  be  quieted 
in  their  title  to  the  property  conveyed.  From 
that  Judgment  plaintiffs  prosecute  this  ap- 
peal. 

[1]  From  the  conclusion  which  we  have 
reached,  it  will  be  unnecessary  to  determine 
whether  the  facts  relied  on  as  constituting 
a  cloud  upon  plaintiffs*  title  are  sufficient 
for  that  purpose,  since  we  are  convinced 
that  plaintiffs  are  not  entitled,  under  the 
rules  governing  appellate  practice,  to  prose- 
cute this  appeal. 

In  3  Corpus  Juris,  635,  the  general  rule 
upon  the  right  of  the  successful  party  to 
prosecute  an  appeal  is  thus  stated: 

"Although  there  are  exceptional  cases,  the 
general  rule  is  that  a  plaintiff  or  defendant  can- 
not appeal  or  prosecute  a  writ  of  error  from 
or  to  a  judgment,  order,  or  decree  in  his  favor, 
since  he  is  not  aggrieved  thereby." 

The  "exceptional  cases"  referred  to  are 
shown  (page  636)  to  be  where  the  judgment, 
although  In  form  In  favor  of  appellant,  does 
not  give  him  all  of  the  relief  to  which  he 
is  entitled,  or  it  is  otherwise  erroneous  and 
prejudicial,  when  the  law  of  the  forum  gives 
the  right  of  appeal  In  all  cases  "to  any  party 
aggrieved." 

It  is  manifest  that  the  judgment  appealed 
from  la  the  instant  case  does  not  come  with- 
in the  exception  to  the  rule.  In  a  note  to 
the  quoted  text  are  cases  cited  from  many 
states,  as  well  as  from  the  federal  courts. 

In  Elliott  on  Appellate  Procedure,  §  147, 
the  learned  author  upon  this  question  says: 

"The  general  role  is  that  a  party  who  fully 
succeeds  has  no  right  to  an  appeal.  A  party 
may,  however,  obtain  some  relief,  but  not  all  to 
which  he  is  entitled,  and  in  such  a  case  an  ap- 
peal will  lie.  If  a  party  is  awarded  full  relief, 
there  can  be  no  room  for  an  appeal,  since  there 
is  no  wrong  to  redress,  and,  if  no  wrong,  no 
remedy  exists.  So,  too,  a  party  who  fully  suc- 
ceeds cannot  be  injured  by  any  ruling  of  the 
trial  court,  and  only  prejudicial  errors  call  into 
exercise  the  appellate  jurisdiction." 

Among  the  numerous  cases  cited  in  the 
note  as  fortifying  the  text  is  Commonwealth 
Insurance  Co.  v.  Pierro,  6  Minn.  596  (Gil.  401). 
In  that  case  the  appellant  in  the  court  be- 
low filed  a  demurrer  to  his  adversary's  plead- 
ing, specifying  the  grounds  therefor.  The 
court  sustained  the  demurrer  upon  one  of 
the  grounds,  but  denied  the  sufficiency  of  the 
others,  and,  although  there  was  a  judgment 
In  favor  of  appellant,  he  prosecuted  an  ap- 
peal, which  was  dismissed  by  the  Supreme 
Court  of  Minnesota  on  its  own  motion. 

The  case  of  Ruddle  v.  Summers,  57  S.  W. 
609,  22  Ky.  Law  Rep.  488,  was  one  brought 
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against  nonresident  defendants  to  quiet  plain- 
tuts*  title  to  a  tract  of  land,  and  a  Judgment 
was  rendered  granting  the  relief  sought 
Plaintiffs  filed  the  transcript  in  this  court 
and  sought  an  affirmance  of  the  Judgment, 
not  as  appellants,  but  under  what  they  con- 
ceived to  be  their  right  under  section  741 
of  the  Civil  Code,  which  says: 

"The  appellee  may  file  an  authenticated  copy 
of  the  record  in  the  clerk's  office  of  the  Court 
of  Appeals  with  the  same  effect  as  if  filed  by 
the  appellant" 

On  motion  of  this  court  the  transcript  was 
stricken  from  the  docket  upon  the  ground 
that  the  losing  party  had  not  prosecuted  an 
appeal,  and,  since  none  was  pending,  the 
section  of  the  Code  relied  upon  did  not  ap- 
ply. It  is  also  inferentially  held  In  the  opin- 
ion that  only  the  defeated  party  In  the  court 
below  may  seek  affirmative  relief  In  this 
court,  the  opinion  saying: 

"One  cannot  take  an  appeal  for  his  adversary. 
This  affirmative  relief  which  a  party  who  has 
been  defeated  in  the  court  below  may  or  may 
not  desire ;  and  he  must  be  permitted  to  decide 
for  himself  whether  he  will  seek  redress  for 
any  supposed  wrong." 

The  case  of  Parkey  v.  Spencer,  106  S.  W. 
372,  32  Ky.  Law  Bep.  74,  was  one  where 
the  purchaser  of  land  at  a  Judicial  sale 
filed  exceptions  to  the  commissioner's  report 
of  sale,  which  exceptions  were  sustained  and 
the  sale  set  aside,  and  the  purchaser  pros- 
ecuted an  appeal  from  that  Judgment  which, 
as  will  be  seen,  sustained  his  exceptions  and 
canceled  the  sale  bonds  which  he  had  ex- 
ecuted.   This  court  in  the  opinion,  said: 

"Of  this  judgment  in  his  favor  the  appellant 
is  seeking  a  reversal.  This  he  cannot  have.  The 
court  granted  what  he  asked,  and  of  the  judg- 
ment so  obtained  he  cannot  complain." 

However,  the  court  in  that  case,  instead 
of  dismissing  the  appeal,  affirmed  the  judg- 
ment which  we  are  convinced  was  not  the 
proper  procedure.    The  appeal  should  have 
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been  dismissed,  for,  if  the  appellant  had  no 
legal  right  to  prosecute  the  appeal,  his  en- 
deavor to  do  so  could  not  confer  jurisdiction 
on  this  court  We  feel  sure  that  In  that 
case  the  court's  attention  was  not  directed 
to  the  proper  order  in  disposing  of  the  ap- 
peal, and  it  inadvertently  affirmed  the  judg- 
ment when  it  should  have  dismissed  'the 
appeal. 

To  take  Jurisdiction  of  appeals  prosecuted 
by  one  having  no  right  to  do  so,  and  to  pass 
upon  the  merits  of  the  case,  forecloses  all 
rights  of  the  other  party  to  subsequently 
prosecute  an  appeal  within  the  time  allowed 
him  by  law,  and  such  adjudication  would 
be  procured  by  one  having  no  right  to  call 
upon  the  appellate  court  to  speak  upon  the 
subject  The  rule  denying  the  right  of  the 
successful  party  to  prosecute  an  appeal  will 
also  be  found  stated  in  2  R.  C.  L  p.  56. 

[2]  That  the  proper  practice  in  cases  like 
this  is  for  the  court  to  dismiss  the  appeal 
on  its  own  motion  is  borne  out  by  the  text 
in  4  Corpus  Juris,  pp.  583,  589,  and  590. 
Beginning  on  page  589,  the  text  says: 

"Although  an  appeal  will  not  be  dismissed  ex 
proprio  motu,  save  for  very  good  reasons,  it  is 
well  settled  that  want  of  jurisdiction,  as  where 
it  does  not  appear  that  an  appealable  judgment 
or  decree  has  been  duly  rendered  and  entered, 
defects  going  to  the  jurisdiction,  want  of  right 
to  appeal,  defect  of  parties,  defects  in  the  pro- 
ceedings for  review,  as  where  it  does  not  appear 
that  an  appeal  was  properly  taken  and  per- 
fected, want  of  prosecution,  want  of  an  actual 
controversy,  or  a  decision  which  cannot  affect 
the  substantial  rights  of  the  parties,  will  war- 
rant an  appellate  court  in  dismissing  an  appeal 
or  writ  of  error  of  its  own  motion." 

From  a  review  of  the  authorities,  as  "well 
as  from  reasonable  deductions  to  be  drawn 
from  the  rules  governing  appellate  practice, 
our  conclusion  is  that  one  cannot  prosecute 
an  appeal  from  a  judgment  giving  him  all 
the  relief  he  sought  and  if  he  does  so, 
the  court  to  which  the  appeal  is  taken  may, 
on  its  own  motion,  dismiss  it  and  in  com- 
pliance therewith  this  appeal  Is  dismissed. 


Digitized  by 


Google 


310 


218  SOUTHWESTERN  REPORTER 


(Mo. 


STATE  ex   rel.   PUBLIC   SERVICE    COM- 
MISSION OF  MISSOURI   v.  MISSOURI 
PAC.  R.  CO.  et  aL    (No.  21188.) 

(Supreme  Court  of  Missouri,  in  Banc.  Dec.  22, 
1919.  Motion  for  a  Rehearing  or  for  Modifi- 
cation of  Opinion  Overruled,  Jan.  26,  1920.)   - 

1.  Mandamus   <S=»172  —  In   proceedings  to 

COMPEL  INSTALLATION  OF  INTERLOCKING 
PLANT,  PROPRIETY  OF  APPORTIONMENT  OF 
EXPENSE    NOT    REVIEWED. 

Where  an  order  of  the  Public  Service  Com- 
mission requiring  intersecting  railroads  to  in- 
stall an  interlocking  plant  required  one  of  them 
to  do  the  work  and  the  other  to  pay  a  specified 
portion  of  the  cost  of  construction  and  opera- 
tion in  monthly  installments,  the  propriety  of 
the  apportionment  of  the  cost  was  not  open  to 
determination  in  a  mandamus  proceeding  to 
compel  compliance  with  the  order;  the  time 
for  payment  not  having  arrived  and  there  be- 
ing no  default  in  payment. 

2.  Mandamus  «=>10— Writ  will  not  lie 
against  railroad  whose  duty  was  condi- 
tioned on  action  by  another  not  taken 

IN  FACT. 

In  order  to  warrant  control  by  mandamus, 
there  must  be  an  existing  clear,  unconditional  le- 
gal right  in  relator,  and  a  corresponding  present, 
imperative,  unconditional  duty  on  the  part  of  re- 
spondent, and  a  default  by  respondent;  and, 
where  the  duty  of  one  railroad  under  an  order  of 
the  Public  Service  Commission  is  conditioned  on 
the  doing  in  the  future  of  certain  things  by 
another  railroad,  and  nothing  has  been  done  un- 
der the  order,  mandamus  will  not  lie  against 
the  first  road  to  compel  its  compliance. 

3.  Mandamus  «=»10— Railroads  <S=>91(7)— 
Writ  not  necessary  to  give  road  access 
to -other  road's  right  of  way  to  con- 
struct interlocking  plant  ordered  by 
Public  Service  Commission. 

The  order  of  the  Public  Service  Commis- 
sion, requiring  a  railroad  to  construct  and 
install  an  interlocking  plant  at  an  intersection 
with  lines  of  another,  is  full  authority  for  the 
first  road  to  proceed  to  perform  its  duties, 
and  mandamus  is  not  necessary  to  give  it  ac- 
cess to  the  other  road's  right  of  way. 

4.  Railroads  *s»91(7)— Duty  under  Public 
Service  Commission's  order  fob  con- 
struction of  interlocking  plant  and  ap- 
portionment OF  EXPENSE. 

Under  an  order  of  the  Public  Service  Com- 
mission that  a  railroad  construct  an  interlock- 
ing'plant  at  intersection  of  its  lines  with  an- 
other, and  that  the  two  divide  the  expense,  it 
is  the  duty  of  the  first  road  to  proceed  with 
construction  of  the  plant,  and  if  the  other  road 
fails  to  pay  the  sums  becoming  due  under  the 
order,  the  first  road  can  invoke  proper  means  to 
collect,  if  under  the  law  and  facts  col- 
lection is  possible. 

Appeal  from  Circuit  Court,  Cole  County; 
J.  G.  Slate,  Judge. 


Mandamus  by  the  State  of  Missouri,  on 
the  relation  of  the  Public  Service  Commission 
of  Missouri,  against  the  Missouri  Pacific  Rail- 
road Company  and  the  St.  Louis  &  San  Fran- 
cisco Railway  Company.  From  Judgment 
making  the  alternative  writ  mandatory,  re- 
spondents appeal.  Judgment  as  to  the  St 
Louis  &  San  Francisco  Railway  Company 
reversed,  and  as  to  the  Missouri  Pacific  Rail- 
road Company  affirmed. 

W.  F.  Evans  and  E.  T.  Miller,  both  of  St 
Louis,  for  appellant  St.  Louis  &  San  Fran- 
cisco Ry.  Co. 

H.  H.  Laiimore  and  J.  F.  Green,  both  of 
St.  Louis,  for  appellant  Missouri  Pac.  R,  Co. 

A.  Z.  Patterson  and  James  D.  Lindsay, 
both  of  Jefferson  City,  for  respondent. 

BLAIR,  J.  This  is  a  proceeding  by  man- 
damus to  compel  appellant  railways  to  com- 
ply with  relator's  order  that  an  interlocking 
plant  be  installed  at  the  Intersection  of  their 
lines  at  Aurora,  Mo. 

The  order  referred  to,  in  so  far  as  ma- 
terial to  the  issues,  reads  as  follows: 

"Ordered:  1.  That  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company  and  B.  F. 
Bush,  its  receiver,  and  the  St.  Louis  &  San 
Francisco  Railroad  Company  and  James  W. 
Lusk,  Wm.  C.  Nixon  and  Wm.  B.  Biddle,  its 
receivers,  be  and  they  are  hereby  ordered  to 
construct,  maintain  and  operate  an  interlocking 
plant  at  Aurora,  Missouri,  in  accordance  with 
the  plans  filed  with  the  commission  within  six 
months  after  the  effective  date  of  this  order. 

"Ordered:  2,  That  the  actual  work  of  con- 
struction, operation  and  maintenance  be  car- 
ried out  by  the  St  Louis,  Iron  Mountain  & 
Southern  Railway  and  B.  F.  Bush,  its  receiver. 

"Ordered:  3.  That  the  cost  of  construction, 
maintenance  and  operation'  be  divided  as  fol- 
lows: St.  Louis  &  San  Francisco  Railroad 
Company  and  its  receivers,  75  per  cent,  and 
the  St.  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company  and  its  receivers,  25  per  cent. 

"Ordered:  4.  That  the  St.  Louis  &  San 
Francisco  Railroad's  portion  of  the  cost  of 
construction,  maintenance  and  operation  of  said 
interlocking  plant  be  paid  in  monthly  install- 
ments to  the  St.  Louis,  Iron  Mountain  &  South- 
ern Railroad  Company. 

"Ordered:  5.  That  this  order  shall  be  in  full 
force  and  effect  on  and  after  the  20th  day  of 
June,  1916,  and  that  the  secretary  of  the  com- 
mission shall  forthwith  serve  a  duly  certified 
copy  of  this  order  and  report  on  each  of  the 
parties  hereto,  and  that  the  parties  hereto 
notify  the  commission  within  ten  days  after 
receipt  of  a  copy  of  said  order  and  report 
whether  the  terms  of  the  order  are  accepted 
and  will  be  obeyed." 

Appellants  are,  respectively,  the  succes- 
sors of  the  defendants  named  in  the  order. 
For  brevity,  relator  is  hereinafter  referred  to 
as  the  commission,  and  appellants  as  the  Mis- 
souri Pacific  and  the  Frisco.  The  predeces- 
sor of  the  Missouri  Pacific  accepted  the  or- 
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der.  The  Frisco  sued  out  a  writ  of  certiorari 
In  the  Oole  drcalt  court,  which  proceeding 
it  subsequently  dismissed.  Thereafter  ap- 
pellants took  no  steps  looking  to  the  carry- 
Ins  oat  of  the  commission's  order,  and  that 
tribunal  directed  Its  counsel  to  Institute  this 
proceeding,  which  was  done  In  April,  1918. 
Upon  a  hearing  the  circuit  court  made  the 
alternative  writ  mandatory,  and  both  com- 
panies appealed. 

On  the  hearings  before  the  commission  and 
in  this  case  in  the  circuit  court  the  Frisco 
offered  In  evidence  a  contract,  dated  June  2, 
1904,  wherein  the  Iron  Mountain,  In  con- 
sideration of  a  grant  of  "the  right  to  con- 
struct, maintain  and  operate  a  single  track 
main  line  railroad  over  and  across"  the 
Frisco  right  of  way  and  railroad  at  Aurora, 
agreed,  among  other  things,  that  whenever 
an  interlocking  plant  should  be  required  at 
this  crossing,,  either  by  the  Frisco  or  by  law, 
the  Iron  Mountain  would  Install  such  plant 
at  its  own  cost,  and  that  the  expenses  of 
operation  and  maintenance  should  thereafter 
be  borne  by  the  two  companies  equally. 

Appellant  Frisco  Company  contends  there 
is  no  basis  in  the  evidence  for  a  writ  of  man- 
damus against  It ;  that  the  order  of  the  com- 
mission is  Invalid,  in  that  It  unreasonably,  ar- 
bitrarily, and  unlawfully  Ignores  and  violates 
the  contract  between  appellants;  that  it  Im- 
pairs the  obligation  of  that  contract,  takes 
and  damages  its  property  for  public  use  with- 
out Just  compensation,  takes  its  property 
without  due  process  of  law,  abridges  its 
privileges  and  Immunities,  and  denies  it  the 
equal  protection  of  the  law. 

The  Missouri-  Pacific,  though  appealing, 
aligns  itself  in  support  of  the  order  of  the 
commission  and  the  Judgment  of  the  trial 
court. 

[1,2]  I.  It  Is  not  contended  the  commission 
lacks  power  to  compel  the  Installation  of  in- 
terlocking plants  at  proper  places,  and  on 
terms  which  are  Just  as  between  the  com- 
panies affected.  There  seems  to  be  no  real 
opposition  to  the  Installation  of  such  plant 
at  Aurora.  The  contention  arises  over  the 
portion  of  the  order  apportioning  the  ex- 
pense. That  question  is  not  open  far  determi- 
nation in  this  case.  So  far  as  concerns  the 
Frisco  Company  the  only  duty  attempted  ex- 
pressly to  be  imposed  upon  it  by  the  order 
Is  simply  one  to  pay  monthly  a  named  pro- 
portion of  the  expenses  of  construction,  oper- 
ation, and  maintenance  as  they  accrue.  No 
duty  to  pay  arises  until  the  Missouri  Pacif- 
ic has  proceeded  with  the  work  for  at  least 
one  month.  There  is  nothing  expressly  re- 
quired of  the  Frisco  until  that  time  has  come. 
Assuming  for  present  purposes  that  man- 
damus would  lie  to  enforce  a  payment  of 
money  which  had  become  due  under  this  or- 
der, we  do  not  think  it  can  be  held  that  the 
record  Justifies  the  Judgment  of  the  trial 


court  In  order  to  warrant  control  by  man- 
damus, there  must  be  an  existing,  clear,  un- 
conditional, legal  Tight  In  relator,  and  a 
corresponding  present,  imperative,  uncon- 
ditional duty  upon  the  part  of  respondent, 
and  a  default  by  respondent  therein.  State 
ex  rel.  v.  Associated  Press,  159  Mo.  410,  60 
S.  W.  91,  51  L.  R.  A.  151,.  81  Am.  St  Rep.  368 ; 
State  ex  rel.  v.  Thomas,  245  Mo.  65,  149  S. 
W.  818 ;  State  ex  rel.  v.  Stone,  269  Mo.  334, 
190  S.  W.  601.  Many  other  decisions  cited 
In  the  briefs  announce  the  same  doctrine. 
The  duty  of  the  Frisco  under  the  commis- 
sion's order  is  conditioned  upon  the  doing  in 
the  future  of  prescribed  things  by  the  Mis- 
souri Pacific.  Nothing  had  been  done  un- 
der the  order  when  this  proceeding  was  in- 
stituted.   The  Frisco  was  not  in  default 

Respondent  cites  cases  supporting  the  doc- 
trine that — 

"All  persons  concerned  in  the  separate  but 
co-operative  steps  in  the  attainment  of  the  re- 
sult sought  may  be  joined  in  one  writ  of  manda- 
mus. One  writ  of  mandamus  may  issue  against 
all  the  officers  concerned  in  the  separate  but 
co-operative  steps  in  the  attainment  of  one 
result  in  the  performance  of  a  general  duty." 


The  cases  cited  relate  to  the  use  of  the 
writ  against  several  public  officials  whose 
co-operative,  though  successive,  action  is  es- 
sential to  the  end  sought.  This  is  not  such 
a  case.  The  public  Is  chiefly  interested  in 
the  crossing  protection.  The  division  of  ex- 
penses more  particularly  concerns  appellants. 
When  the  plant  is  constructed  and  operated, 
the  purpose  which  constitutes  the  foundation 
of  the  right  of  the  state  to  interfere  is  ac- 
complished. This  object  is  covered  by  the 
writ  against  the  Missouri  Pacific.  It  does 
not  depend  at  all  upon  the  payment  of  the 
sums  which  may  become  due  from  the  Frisco 
to  the  Missouri  Pacific. 

[3]  II.  It  Is  suggested  that  the  writ  was 
necessary  to  give  the  Missouri  Pacific  access 
to  the  Frisco  right  of  way  for  the  purpose  of 
constructing  the  plant  There  Is  no  express 
mention  of  this  In  the  order  of  the  commis- 
sion. None  was  necessary.  The  order  of 
the  commission  became  and  is  full  authority 
for  the  Missouri  Pacific  to  proceed  to  per- 
form its  duties  thereunder.  Under  that  or- 
der, concededly  authorized  In  bo  far  as  it 
directs  the  construction  of  the  Interlocking 
plant,  the  Frisco  has  no  right  or  authority  to 
deny  the  Missouri  Pacific  access  to  the  cross- 
ing for  the  purpose  of  carrying  out  the  or- 
der. The  letters  which  are  offered  to  show  a 
refusal  of  the  Frisco  to  permit  such  access 
were  written  after  this  proceeding  was  be- 
gun, and  are  not  hi  our  opinion,  subject  to 
that  construction.  In  brief,  they  seem  to 
have  been  designed  merely  to  avoid  any  ad- 
mission which  might  impair  the  right  of  the 
Frisco  to  continue  to  Insist  upon  the  terms  of 
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Its  contract,  and  the  contract  also  gives  the 
Missouri  Pacific  the  right  to  enter. 

[4]  III.  In  the  view  we  take  of  the  case 
It  is  the  duty  of  the  Missouri  Pacific  to  pro- 
ceed with  the  construction  of  the  plant  In 
the  event,  the  Frisco  fails  to  pay  the  sums 
which  may  become  due  under  the  terms  of 
the  order  of  the  commission,  the  Missouri 
Pacific  can  then  invoke  proper  means  to  col- 
lect, if  under  the  law  and  the  facts  collection 
is  legally  possible.  The  public  Is  served 
when  the  plant  is  installed.  The  proper  ap* 
portionment  of  expense  is  rather  a  matter 
between  appellants.  In  that  proceeding  the 
other  questions  attempted  to  be  raised  in 
this  case  may  be  more  relevant  to  the  is- 
sues. The  judgment  as  to  the  Frisco  is  re- 
versed ;  that  as  to  the  Missouri  Pacific  is  af- 
firmed. 

WALKER,    O.   J.,   and    WILLIAMS   and 
WILLIAMSON,  JJ.,  concur. 
GOODE,  J.,  concurs  in  the  result 
GRAVES,  J.,  concurs  in  separate  opinion. 
WOODSON,  J.,  not  sitting. 

GRAVES,  J.  (concurring).  I  agree  to  this 
opinion  In  so  far  as  it  holds  that  under  the 
order  of  the  Public  Service  Commission  the 
Frisco  is  not  now,  nor  was  It  at  the  insti- 
tution of  this  suit  in  default  If  the  opin- 
ion means  that  at  the  end  of  the  month  (ad- 
mitting that  the  Missouri  Pacific  proceeds 
with  the  work  under  the  commission's  order, 
and  that  the  Frisco  then  refused  to  pay  the 
monthly  installments)  the  Frisco  would  not 
be  in  default  under  the  order,  and  not  subject 
.  to  mandamus  by  the  Public  Service  Commis- 
sion, I  do  not  agree  to  It  My  Judgment*1s 
that  both  companies  must  comply  strictly 
with  this  order,  and  then  If  by  any  contract 
the  appellants,  as  between  themselves,  have 
any  different  rights,  they  can  litigate  that 
question,  In  a  proper  forum,  in  view  of  what 
they  think  are  their  contract  rights.  The 
Public  Service  Commission  is  not  a  court 
and  has  no  power  to  enforce  contracts.  It 
has  power  to  deal  with  interlocking  systems 
(In  the  public  interest),  and  can  apportion  the 
costs  by  Its  order.  The  order,  if  reasonable, 
as  here,  can  be  enforced.  On  the  other  hand, 
If  the  railroads  have  an  agreement  the  com- 
mission should  leave  that  for  court  deter- 
mination as  between  the  parties  to  the  agree- 
ment but  that  determination  should  not  In 
any  way  affect  the  full  performance  of  the 
commission's  order  In  its  fullest  detail.  Its 
order  Is  enforceable  for  public  reasons,  and 
under  the  Commission  Act  (Laws  1913,  p. 
556),  enforceable  by  mandamus.  The  vio- 
lation of  a  private  contract  should  be  deter- 
mined afterward.  I  think  my  learned  Broth- 
er so  writes,  but  this  to  make  my  own  views 
clear.   With  this  explanation,  I  concur. 


CITY  OF  ST.  LOUIS  v.  McALLISTER,  Atty. 

Gen.  (SMITH  et  at,  Interveners). 

(No.  20772.) 

(Supreme  Court  of  Missouri,  in  Banc.    Jan.  26, 
1920.) 

1.  Charities  <8=»37— Evidence  held  not  to 
justify  application  of  ct  pbeb  doctrine. 

In  a  suit  by  the  trustee  to  have  the  court 
apply  the  cy  pres  to  a  trust  fund  created  by 
decedent  in  his  will  "to  furnish  relief  to  all  poor 
emigrants,  and  travelers  coming  to  St  Louis, 
on  their  way  bona  fide  to  settle  in  the  West" 
evidence  held  insufficient  to  show  a  total  or  par- 
tial failure  of  the  object  for  which  the  trust 
fund  was  created. 

2.  Chabities  oj=»48(2)— Decree  fob  #ale  of 

BEALTT  UNDER  CT  FBES  DOCTRINE   HELD   ER- 
RONEOUS. 

A  decree  ordering  the  sale  of  all  the  real 
estate  of  a  charitable  trust  estate,  and  the  re- 
investment of  the  fund  in  high  class  bonds  and 
securities,  held  erroneous,  in  view  of  evidence 
that  the  realty  could  not  be  sold  for  more  than 
50  per  cent  of  its  value. 

3.  Chabities  «=48(2)— Sale  of  propebtt  of 
charitable  trust  must  be  clearly  bene- 
FICIAL. 

The  power  of  a  court  of  equity  to  authorize 
the  alienation  of  property  belonging  to  a  char- 
itable trust  should  be  exercised  with  caution, 
and  one  of  the  prerequisites  to  the  exercise  of 
such  power  is  that  it  shall  dearly  appear  that 
the  proposed  alienation  is  for  the  benefit  of  the 
charity. 

Appeal  from  St.  Louis  Circuit  Court; 
Thomas  O.  Hennlngs,  Judge. 

/Snlt  by  the  City  of  St  Louis,  as  trustee 
under  the  will  of  Bryan  Mullanphy,  deceased, 
against  Frank  W.  McAllister,  Attorney  Gen- 
eral, wherein  Chambers  Smith  and  others  in- 
tervened. Decree  for  plaintiff,  and  defend- 
ant and  Interveners  appeal.  Reversed  and 
remanded,  with  directions  to  dismiss  bill 
without  prejudice. 

This  Is  a  suit  In  equity  originally  institut- 
ed December,  1916,  In  the  circuit  court  of  the 
city  of  St  Louis.  The  suit  was  instituted  by 
the  city  of  St.  Louis,  trustee  under  the  will 
of  Bryan  Mullanphy,  deceased,  as  plaintiff, 
against  the  Attorney  General  of  Missouri  (as 
the  representative  of  the  general  public  in 
matters  appertaining  to  the  administration 
of  public  charities)  as  defendant 

The  purpose  of  the  suit  as  disclosed  by  the 
pleadings,  was  to  have  a  court  of  equity  ap- 
ply the  cy  pres  doctrine  to  the  administra- 
tion of  the  trust  fund  provided  by  said  will, 
and  to  have  the  court  authorize  a  sale  of  all 
the  real  estate  belonging  to  said  trust  fund, 
and  that  the  proceeds  from  such  sales  be  re- 
invested in  high  class  securities. 

After  the  suit  was  instituted  certain  col- 
lateral kindred  of  the  testator,  by  leave  of 
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court,  Hied  a  petition  as  Interveners.  This 
petition,  In  substance,  states  that  the  objects 
tor  which  the  charity  was  originally  created 
have  failed,  and  prayed  that  the  court  decree 
a  resulting  or  constructive  trust  in  said  prop- 
erty In  favor  of  the  heirs  of  said  testator, 
Trial  In  the  circuit  court  resulted  In  a  de- 
cree In  favor  of  the  plaintiff,  and  thereupon 
the  defendant  and  the  Interveners  duly  per- 
fected an  appeal. 

The  will  by  which  the  trust  fund  In  ques- 
tion was  originally  created  was  as  follows: 

"I,  Bryan  Mullanphy  do  make  and  declare  the 
following  to  be  my  last  will  and  testament. 

"One  equal  undivided  third  of  all  my  prop- 
erty, real,  personal  and  mixed  I  leave  to  the 
city  of  St.  Louis  in  the  state  of  Missouri,  in 
trust  to  be  and  constitute  a  fund,  to  furnish 
relief  to  all  poor  emigrants,  and  travelers  com- 
ing to  St.  Louis,  on  their  way  bona  fide  to 
aettle  in  the  West  I  do  appoint  Felix  Coste 
and  Peter  G.  Camden,  executors  of  this  my 
last  will  and  testament,  and  of  any  other  will 
or  executory  devise  that  I  may  leave.  All  and 
any  such  document  will  be  found  to  be  olograph, 
all  in  my  own  handwriting.  In  testimony 
whereof  witness  my  hand  and  seal. 

"Bryan  Mullanphy    [Seal.] 

"Witnesses  who  have  all  signed  in  the  presence 
of  the  testator  and  each  other,  and  saw  the  tes- 
tator sign  in  the  presence  of  them  and  each  of 
them.  Adolphus  Wistizenus. 

"John  Wolff. 
"W.  M.  Warns. 
"O.  August  SchabeL" 

Some  of  the  witnesses  estimate  the  present 
-value  of  said  trust  estate  to  be  about  $1,000,- 
000. 

We  have  read  the  large  record  In  this  case 
and  find  that  a  fair  summary  of  the'  facts  is 
found  in  the  statement  made  in  the  brief  of 
the  learned  Attorney  General.  In  fact  the 
statement  of  facts  made  by  respondent  Is 
practically  the  same  as  that  made  by  the  de- 
fendant 

From  the  statement  of  facte  contained  in 
the  brief  filed  by  the  Attorney  General,  as 
appellant  we  quote  as  follows: 

The  plaintiff  Introduced  In  substance  and 
briefly  stated  the  following  evidence  material 
to  the  issues  Involved: 

"By  the  will  of  Bryan  Mullanphy,  a  wealthy 
and  eccentric  bachelor  living  in  St.  Louis,  ex- 
ecuted in  1849  and  duly  probated  in  1851  in  the 
probate  court  of  the  city  of  St  Louis,  real  es- 
tate to  the  value  of  approximately  $500,000, 
consisting  of  about  90  parcels,  was  left  to  the 
city  of  St.  Louis,  as  trustee,  to  be  and  constitute 
a  fond  to  furnish  relief  to  all  poor  emigrants, 
and  travelers  coming  to  St  Louis,  on  their 
way  bona  fide  to  settle  in  the  West' 

"Collateral  heirs  of  the  testator  immediately 
brought  suit  in  partition  claiming  the  above 
devise  void  and  asserting  title  to  the  entire 
property.  The  circuit  court  of  the  dty  of  St 
Louis  found  against  the  heirs,  held  the  devise 
valid,  and  its  judgment  was  affirmed  by  the 
Supreme  Court  in  1860.  Chambers  et  al.  v. 
(Sty  of  St  Louis,  29  Mo.  548.    The  General 


Assembly,  by  an  act  approved  March  12,  1859 
(Laws  of  Missouri  1859,  p.  280),  empowered  the 
city  of  St  Louis  to  take,  as  trustee,  devises 
and  bequests  for  charitable  purposes. 

"The  city  in  1860  began  the  administration 
of  the  fund,  and  by  charter  provisions  and  or- 
dinance authorized  the  city  to  accept  the  trust 
and  provide  a  scheme  and  plan  for  its  admin- 
istration. Changes  in  the  details  of  the  plan  of 
administration  were  made  in  1876.  Article  1, 
Charter  City  of  St  Louis  1876,  Ordinance  No. 
10816,  Exhibit  No.  6;  also  clause  10,  f  l  art 
1,  and  section  1,  art  14,  Charter  City  of  St 
Louis,  adopted  June  30,  1914;  Ordinance  No. 
27808,  Exhibit  6;  Ordinance  No.  28840. 

"The  property  passing  to  the  city  of  St  Louis, 
trustee,  under  the  Mullanphy  will  consisted  of 
real  estate  located  in  the  city  of  St  Louis,  in 
the  county  adjoining,  and. a  few  parcels  in  oth- 
er parts  of  the  state  of  Missouri.  About  60 
or  75  per  cent  of  said  property  is  improved. 
The  greater  portion  of  the  improvements  on  said 
property  was  in  poor  and  dilapidated  condi- 
tion. 

"A  large  portion  of  the  income  of  said  prop- 
erty has  been  applied  from  year  to  year  in 
making  additions  to  and  repairing  improve- 
ments, and  in  building  a  'model  tenement1  in, 
the  nature  of  an  apartment  house.  Large  sums 
have  always  been  necessary  for  the  item  of  re- 
pairs. Within  the  last  five  years  more  than 
$150,000  have  been  spent  in  alterations  and 
repairs,  with  -the  result  that  with  the  exception 
of  perhaps  one  or  two  parcels  all  are  in  ex- 
cellent condition.  The  tenement  property  is  in 
that  portion  of  the  city  known  as  the  'Ghetto,' 
which  is  inhabited  by  poor  people.  The  vacant 
city  property  and  the  farm  lands  have  never 
produced  even  a  reasonable  return  on  the  value 
thereof.  The  farm  lands  are  largely  unim- 
proved and  cannot  be  rented  to  advantage.  The 
gross  annual  income  from  said  property  is  ap- 
proximately $42,000. 

"By  provisions  of  the  charter  and  ordinances 
of  the  city  of  St  Louis,  the  fund  was  originally 
administered  by  a  board  of  13  members,  ap- 
pointed by  the  mayor  under  a  ward  plan.  In 
1915  the  board  of  managers  was  reduced  to  3 
members,  who  are  appointed  by  the  mayor  and 
constitute  what  is  known  as  'the  board  of  Com- 
missioners of  the  Mullanphy  Emigrant  and 
Travelers'  Relief  Fund.'  The  present  board 
maintains  a  permanent  office  at  307  Locust 
street  in  the  city  of  St.  Louis,  and  meets  reg- 
ularly on  Monday.  The  present  members  of 
the  board  are  Theo.  A.  Morrey,  Pres.,  Wm. 
Riley,  Vice  Pres.,  and  J.  Russack. 

"Walter  Ermatinger,  who  has  been  for  nine 
years  employed  by  the  board  as  assistant  secre- 
tary and  secretary,  testified  that  the  records 
in  the  office  of  the  board  were  more  or  less 
incomplete  from  the  foundation  of  the  fund; 
that  during  certain  periods  practically  no  rec- 
ords were  made  or  preserved.  In  1874  a  com- 
mittee was  appointed  by  the  mayor,  at  the  re- 
quest of  the  then  board  of  managers  of  the 
fund,  to  investigate  and  report  to  the  board  of 
aldermen  their  findings  as  to  the  condition  and 
administration  of  the  fund  up  to  said  date.  The 
committee's  report  is  Bet  .out  in  full  in  the  evi- 
dence. It  is  very  complete,  and  frankly  discloses 
that  during  the  13  years  the  fund  had  then  been 
in  existence  little  attention  had  evidently  been 
given  it  by  those  responsible  for  its  administra- 
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tion.  Meetings  of  the  board  had  been  held  very 
irregularly  and  sometimes  at  long  intervals;  no 
minutes  were  kept;  no  rent  roll  or  other  com- 
plete report  of  the  income  that  should  be  return- 
ed by  said  property  was  ever  made  up.  Much  of 
the  property  bad  been  allowed  to  fall  into  disre- 
pair. The  report  of  the  committee  concludes 
with  various  recommendations  concerning  the 
administration  of  the  fund  in  the  future. 

"During  the  interim  between  1869  to  1896 
the  board  had  a  representative  whose  duty  It 
was  to  meet  the  trains  coming  into  St  Louis 
and  endeavor  to  locate  emigrants  and  travelers 
who  might  be  entitled  to  aid  from  the  fund. 
Between  the  years  of  1894  and  1915  no  such 
representative  was  employed.  In  1915  the  pres- 
ent board '  was  appointed  and  the  so-called 
Travelers'  Aid  Bureau'  was  established  at  the. 
Union  Station.  The  terminal  company  furnishes 
the  bureau  with  an  office  in  the  main  reception 
room  of  the  station,  which  is  on  the  second 
floor,  and  when  the  bureau  was  opened  posted 
a  bulletin  calling  the  attention  of  its  employes 
to  its  existence.  No  special  instructions  are 
known  to  have  been  given  them  concerning  it 
at  that  time,  or  since.  The  chief  inspector,  Mr. 
Elliott,  testified  that  he  had  talked  to  various 
,  terminal  employes  concerning  the  work  of  the 
bureau  when  he  took  charge  of  the  work.  Ter- 
minal employes  give  attention  only  to  such  emi- 
grants and  travelers  as  apply  for  relief. 

"Mr.  Elliott,  as  chief  inspector,  has  been  in 
charge  of  the  bureau  since  its  establishment. 
Prior  to  his  appointment  he  had  been  for  three 
years  in  the  secret  service  department  of  the 
Terminal  Railroads  Association.  He  is  assisted 
by  a  woman  who  is  in  charge  from  7  o'clock  in 
the  morning  until  3  in  the  afternoon.  It  is 
the  duty  of  these  employes  to  meet  all  trains 
entering  the  Union  Station  and  to  look  after 
the  welfare  of  emigrants  and  travelers  who 
might  come  within  the  class  designated  as 
beneficiaries  of  the  fund.  Mr.  Morrey,  presi- 
dent of  the  board,  visits  the  station  frequently 
in  the  evening  and  confers  with  the  employes. 
Cases  are  investigated,  and  if  applicants  ap- 
pear to  be  entitled  to  relief  are  referred  to  the 
board.  The  board,  if  the  case  is  found  within 
their  jurisdiction,  issues  the  necessary  warrant 
to  furnish  the  aid  needed.  No  money  is  paid 
out  by  any  employe  except  on  authority  from 
the  board.  The  Travelers'  Aid  workers  receive 
no  supervision  from  the  office  of  the  board  di- 
rect. 

"At  the  present  time  the  board  employs  a 
secretary,  an  assistant  secretary,  stenographer, 
two  mechanics,  a  janitor,  and  a  woman  who 
does  'social  service  work,'  in  addition  to  the 
two  inspectors  at  the  Union  Station.  These 
employes  receive  the  following  salaries:  Secre- 
tary, $2,400  per  annum ;  assistant  secretary, 
$1,800;  stenographer,  $60  per  month;  mechan- 
ics, $75  and  $85  per  month;  janitor,  $60  per 
month;  social  service  worker,  $80;  inspectors, 
$100  and  $60  per  month;  the  members  of  the 
board  do  not  receive  any  salary. 

"In  1849,  the  date  of  testator's  will,  and  as 
appears  to  have  been  true  for  a  number  of  years 
vnmediately  thereafter,  a  great  many  foreign  em- 
igrants were  passing  through  St.  Louis  on  their 
way  West,  particularly  to  the  mining  regions. 
There  were  no  railroads  into  St.  Louis  at  that 
time,  and  emigrants  usually  came  by  steamboat 
from  New  Orleans;   frequently  several  hundred 


would  land  from  a  single  boat.  St  Louis  was 
the  outfitting  point  for  such  people.  At  the  out- 
break of  the  Civil  War,  and  later  upon  the  com- 
pletion of  the  Union  Pacific  Railroad,  the  number 
and  course  of  travel  of  foreign  emigrants  chang- 
ed. As  is  shown  by  plaintiff's  Exhibit  No.  10,  the 
number  of  such  persons  found  to  be  entitled  to 
aid  under  the  Mullanphy  Fund  and  who  were 
aided  varied  greatly  from  year  to  year.  The 
number  of  such  persons  has  gradually  decreased, 
until  now  there  are  practically  no  emigrants 
or  travelers  of  the  class  referred  to. 

"Passenger  agents  of  various  railroads,  par- 
ticularly the  Wabash,  the  St  Louis  &  San 
Francisco,  the  C,  B.  &  Q.  and  the  Pennsylvania 
lines,  testified  in  substance  to  the  same  facts 
with  reference  to  the  trend  and  condition  of 
emigration  at  the  present  time.  It  was  the 
unanimous  opinion  of  these  railroad  representa- 
tives that  at  the  time  the  testimony  was  taken, 
July,  1918,  emigration  had  practically  ceased. 
It  appeared  from  the  testimony  that  during  the 
year  1914  1,200,000  emigrants/  came  to  this 
country,  about  one-half  of  that  number  landing 
in  New  York;  that  the  average  number  for  a 
few  years  previous  to  said  date  was  about 
1,000,000;  that  about  6  per  cent  of  the  num- 
ber landing  in  New  York  came  to  and  through 
St  Louis  in  1917.  Said  railroad  representa- 
tives were  unanimous  in  their  testimony  that 
the  European  War  then  being  waged  was  the 
immediate  causa  of  the  cessation  of  emigra- 
tion. t 

"The  condition  now  existing  is  very  abnormal. 
Said  witnesses  all  stated  that  no  instructions 
were  given  their  employes  at  the  station  with 
reference  to  the  Mullanphy  Fund. 

"Said  witnesses  further  testified  that  emigra- 
tion traffic  over  their  roads  was  handled  by  a 
pool  under  government  direction  at  the  point  of 
landing;  that  a  portion  of  such  travel  is  as- 
signed to  each  road.  On  cross-examination  each 
admitted  that  they  had  no  direct  connection 
with,  nor  means  of  knowing,  except  in  a  gen- 
eral way,  the  volume  or  status  of  emigrant 
travel  on  their  respective  roads. 

"The  station  master  of  the  Union  Station  tes- 
tified that  the  office  of  the  Travelers'  Aid 
Bureau  is  on  the  second  floor  of  the  station; 
that  approximately  25  per  cent,  of  the  travel- 
ing public  goes  to  the  second  floor;  that  very 
few  emigrants  or  like  travelers  ever  reach  this 
portion  of  the  station.  Two  inspectors  are  in 
charge  of  the  bureau;  a  woman  being  there 
from  7  o'clock  in  the  morning  until  3  in  the 
afternoon  and  a  man  from  3  o'clock  in  the  after- 
noon until  11  at  night  It  is  the  duty  of  said 
inspectors  to  meet  all  trains  and  look  after  oil 
emigrants  and  travelers  in  distress,  offering, 
after  investigation,  the  aid  of  the  fund  to  those 
who  are  entitled  under  the  provisions  of  the 
will. 

"Mr.  Elliot,  chief  inspector,  in  charge  of  said 
bureau,  testified  that  he  was  under  the  direction 
of  Mr.  Morrey,  the  president  of  the  board,  and 
Mr.  Ermatinger,  the  secretary.  Mr.  Ermatinger 
stated  that  he  had  nothing  whatever  to  do  with 
the  management  of  the  bureau  at  the  Union 
Station,  and  that  he  was  not  familiar  with  the 
plans  being  followed,  there  in  the  carrying  out 
of  that  feature  of  the  administration  of  the 
fund.  He  further  testified,  however,  that  as 
secretary  he  had  entire  charge  of  the  fund. 
He  further  stated  that  he  did  not  know  what 
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efforts  were  being  made  to  locate  emigrants  and 
did  not  think  that  the  employes  were  meeting 
all  trains.  Mr.  Elliott  testified  that  the  woman 
who  assisted  him  in  the  work  of  the  bureau  was 
'supposed'  to  meet  all  trains.  He  testified  that 
the  balk  of  the  traveling  public  would  not  see 
the  office  of  the  bureau  where  located  at  the 
station;  that  the  chief  inspector,  in  charge  of 
the  bureau  in  effect  inspects  his  own  work. 
Mr.  Morrey,  president  of  the  board,  and  Mr. 
Elliott,  chief  inspector,  testified  that  Mr.  Mor- 
rey spent  three  or  four  hours  of  at  least  four 
or  fire  evenings  each  week  at  the  station  in 
the  interest  of  the  work. 

"Railway  employes,  practically  all  from  the 
city  passenger  department  of  said  roads,  testi- 
fied that  no  instructions  were  given  to  their 
employes  at  the  station  with  reference  to  the 
existence  or  purpose  or  operation  of  the  Mullan- 
phy  Fund. 

"Mr.  Clifford,  the  present  station  master,  tes- 
tified that  since  the  beginning  -of  the  European 
War  emigrant  travel  had  been  light;  that  be- 
fore the  Travelers'  Aid  Bureau  was  established 
cases  of  distressed  emigrants  and  travelers  were 
referred  to  the  city  police;  that  In  only  a  few 
instances  had  such  cases  been  referred  to  the 
Mullanphy  board;  that  he  had  never  suggested 
to  the  police  to  take  such  persons  to  the  office 
of  the  Mullanphy  board. 

Mr.  Clifford  further  testified  that  he  had  never 
discussed  with  Mr.  Elliott,  or  any  one.  else,  the 
manner  in  which  the  bureau  at  the  station  is 
conducted.  Mr.  Clifford  testified  that  he  had 
verbally  called  the  attention  of  his  employes  to 
the  Travelers'  Aid  Bureau;  that  he  has  under 
his  employ  60  persons  who  come  in  touch  with 
the  traveling  public.  Witness  further  testified 
that  he  was  in  charge  of  the  station  in  1904  and 
had  been  employed  there  between  1894  and 
said  date ;  that  during  such  time  the  board  had 
no  representative  at  the  station  in  any  capacity. 
Mr.  Elliott,  chief  inspector  of  the  Travelers' 
Aid  Bureau,  testified  that  when  employed  as  a 
special  policeman  at  the  station,  as  he  had  been 
for  a  number  of  years  prior  to  bis  appointment 
by  the  Mullanphy  board,  he  had  referred  all 
cases  of  distressed  emigrants  and  travelers  to 
the  station  master;  that  he  now,  after  investi- 
gation, refers  all  cases  of  emigrants  who  apply 
for  assistance  to  Mr.  Ermatinger,  secretary, 
and  that  he  is  under  the  secretary's  and  presi- 
dent's direction.  He  further  testified  that  from 
May  12, 1916,  to  April'30, 1917,  there  were  only 
74  cases  of  emigrants  locating  in  the  West ;  that 
the  majority  of  cases  handled  by  the  bureau  re- 
quire simply  the  locating  of  relatives  and  ad- 
dresses for  travelers  who  are  strange  to  the 
city. 

"Plaintiff  introduced  a  number  of  witnesses 
representing  various  charitable  associations,  as 
well  as  private  citizens  interested  in  charitable 
work,  who  testified  that  there  are  constantly 
within  the  confines  of  the  city  of  St.  Louis  a 
class  of  worthy  poor,  some  of  whom  might  be 
considered  travelers  on  their  way  to  locate  in 
various  parts  of  the  United  States  and  not 
necessarily  in  the  West,  who  in  their  opinion 
came  within  the  class  of  beneficiaries  closely 
allied  with  the  class  specifically  designated  by 
testator  in  his  will.  Much  of  the  testimony  of 
these  witnesses  advanced  personal  theories  as  to 
the  interpretation  of  testator's  will  and  the  ap- 
plication of  the  fund  cy  pres. 


"Theodore  Hemmelmen,  Jr.,  president  of  the 
board  in  1894,  testified  that  in  his  opinion  for 
a  period  of  possibly  20  years  the  trust  estate 
would  fare  better  if  the  money  were  invested  in 
securities  on  the  5  per  cent,  basis  instead 
of  real  estate.  Mr.  Morrey  and  Mr.  Bus- 
sack,  members  of  the  present  board,  both  testi- 
fied that  in  their  judgment  the  real  estate  be- 
longing to  the  fund  could  not  be  sold  at  this 
time  except  at  a  great  sacrifice;  that  the  im- 
provements are  now  in  good  repair,  and  with  the 
exceptions  of  some  unimproved  parcels  are  yield- 
ing a  fair  return  on  the  investment ;  and  that  it 
would  not  be  advisable  to  change  the  form  of 
investment  of  the  trust  estate  at  this  time  to 
United  States  bonds,  or  other  securities.  Sev- 
enty-five per  cent  of  the  property  is  now  rev- 
enue producing.  It  might  not  be  unwise  to 
sell  some  parcels  in  order  to  be  able  to  improve 
others. 

"No  evidence  was  introduced  by  or  on  behalf 
of  the  defendant 

"The  only  evidence  introduced  by  interveners 
was  that  showing  their  relationship  to  Bryan 
Mullanphy,  deceased." 

The  decree  entered  by  the  court  (omitting 
formal  parts  and  that  portion  finding  the 
Issues  generally  in  favor  of  plaintiff  and 
against  defendant  and  the  interveners)  Is  as 
follows: 

"L  The  court  finds  that  the  said  interveners, 
certain  heirs  at  law  of  said  testator,  Bryan 
Mullanphy,  have  no  right,  title,  or  interest  in 
and  to  any  of  the  property,  real,  personal,  or 
mixed,  which  the  said  Bryan  Mullanphy  gave 
to  the  city  of  St  Louis  in  trust  as  set  out  in 
the  plaintiffs  petition,  and  it  is  therefore  or- 
dered, adjudged,  and  decreed  that  the  interven- 
ing petition  be  dismissed  and  judgment  be  en- 
tered against  the  said  interveners,  and  that  it  be 
decreed  that  they  have  no  right,  title,  or  interest 
whatever  in  and  to  the  property  given  by  the 
said  Bryan  Mullanphy  to  the  city  of  St  Louis, 
as  trustee,  and  that  there  is  no  equity  in  their 
petition  filed  herein. 

"2.  The  court  finds  that  plaintiff,  city  of  St 
Louis,  is  the  testamentary  trustee  under  the 
will  of  Bryan  Mullanphy,  deceased,  as  set  out 
in  plaintiff's  petition,  and  that  by  said  will  said 
Bryan  Mullanphy  devised  to  said  trustee  one 
equal  undivided  third  of  all  his  property,  real, 
personal,  and  mixed,  in  trust  to  be  and  consti- 
tute a  fund  to  furnish  relief  to  all  poor  emi- 
grants and  travelers  coming  to  St  Louis  on 
their  way,  bona  fide,  to  settle  in  the  West ;  that 
said  city  accepted  by  ordinance  the  trust  so 
created  on  November  6,  1851 ;  that  the  Supreme 
Court  of  Missouri,  at  the  March  term  thereof, 
in  1860,  affirmed  the  judgment  of  the  circuit 
court  of  the  city  of  St  Louis,  which  assigned 
one-third  of  all  the  real  property  of  which 
Bryan  Mullanphy  died  seized  to  the  city  of  St. 
Louis,  as  trustee,  under  the  terms  of  the  trust 
created  by  the  will,  as  set  forth  in  the  petition ; 
that  as  soon  as  said  city  became  possessed  of 
the  legal  title  to  said  property,  as  trustee,  it 
began  the  execution  of  said  trust  and  has  done 
so  since  said  time  and  is  doing  so  at  present; 
that  said  trust  is  administered  by  said  trustee 
through  the  instrumentality  of  a  board  con- 
sisting of  three  members,  styled  'the  Board  of 
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Commissioners  of  the  Mullanphy  Emigrant  and 
Travelers'  Relief  Fund.' 

"3.  The  court  finds  that  in  the  management  of 
the  real  estate  since  the  time  said  trustee  be- 
came possessed  of  the  legal  title  thereof  up  to 
the  present  time  mnch  of  said  real  estate  has 
been  sold  or  otherwise  disposed  of,  and  other 
real  estate  has  been  acquired  by  said  trustee; 
that  some  has  been  exchanged  for  other  lands 
and  considerable  has  been  condemned  for  public 
purposes;  that  at  present  the  real  estate  pos- 
sessed by  said  trust  estate  and  held  by  said  city 
-of  St.  Louis  as  trustee  is  that  which  is  set  out 
and  particularly  described  in  plaintiff's  petition. 

"4.  The  court  finds  that  in  the  management 
of  said  estate  large  expenditures  have  been  and 
are  necessary,  which  are  altogether  out  of  pro- 
portion to  the  sums  conferred  in  benefits,  name- 
ly, the  amounts  given  to  poor  emigrants  and 
travelers  coming  to  St.  Louis  on  their  way  bona 
fide  to  settle  in  the  West ;  that  this  has  resulted 
from  poor  location  and  dilapidated  condition  of 
such  real  estate,  which  has  required  and  does 
require  heavy  expenditures  in  the  way  of  re- 
pairs, and  the  rentals  arising  therefrom  are  not 
adequate. 

"5.  The  court  finds  that  the  number  of  emi- 
grants and  travelers  provided  for  by  the  will  of 
said  testator  is  not  so  large  as  in  former  years 
and  is  growing  smaller,  but  in  the  opinion  of  the 
court  it  is  not  likely  to  cease  altogether;  that 
the  total  net  income  of  the  trust  estate  is  no 
longer  needed  for  the  specific  purpose  designated 
by  testator;  that  there  are  from  time  to  time 
found  within  the  limits  of  said  city  of  St.  Louis 
numbers  of  persons,  including  travelers,  stran- 
gers, and  some  emigrants,  who  are  helpless  and 
without  assistance,  who  need  charitable  aid  and 
deserve  it,  persons  who  are  traveling  in  various 
directions  other  than  West,  and  persona  who 
are  traveling  West  who  do  not  intend  to  settle 
there,  who  become  stranded  in  the  city  of  St. 
Louis  and  are  in  need  of  charitable  aid  and 
assistance.  And  the  court  doth  order  and  de- 
cree that  the  surplus  income,  beyond  what  may 
be  necessary  to  properly  provide  for  the  persons 
designated  by  said  testator,  shall  be  used  for  the 
purpose  of  furnishing  relief  to  poor  emigrants 
and  travelers  generally  in  the  city  of  St.  Louis 
in  need  and  distress,  and  found  to  be  worthy 
of  assistance ;  preference  at  all  times  to  be  given 
to  men  with  families  and  women  and  children 
coming  within  the  designation  aforesaid. 

"6.  The  court  finds  that  it  will  be  to  the  best 
interest  of  the  estate  to  sell  the  parcels  of  land 
described  in  plaintiffs  petition,  reserving  such 
property  as  may  be  required  in  the  administra- 
tion and  necessary  to  carry  out  the  purposes  of 
the  trust.  The  court  does  therefore  decree,  ad- 
judge, and  empower  said  city  of  St  Louis,  as 
trustee,  to  sell  the  property  belonging  to  the 
trust  estate  at  public  or  private  sale,  on  such 
terms  as  the  board  of  estimate  and  apportion- 
ment of  the  city  of  St.  Louis  by  order  shall  rec- 
ommend. And  the  court  doth  appoint  Festus  J. 
Wade,  James  M.  Franciscua,  and  Albert  T.  Ter- 
ry commissioners  to  appraise  said  property  and 
to  Bell  same,  acting  in  conjunction  with  and 
assisting  the  comptroller  of  the  city  of  St  Louis, 
in  the  manner  and  on  the  terms  specified.  Said 
commissioners  are  directed  to  make  a  full  and 
complete  return  of  their  proceedings  for  the 
approval  of  the  court. 

"7.  Said  trustee  is  authorized,  impowered,  and 


directed  hereafter  to  invest  die  proaeeds  received 
from  the  sale  of  its  assets  and  the  surplus  in- 
come beyond  what  may  be  used  for  the  purposes 
of  the  trust  in  bonds -of  the  United  States  gov- 
ernment, the  state  of  Missouri,  or  issued  by  • 
municipality  of  the  state  of  Missouri 

"8.  The  court  doth  further  find  that  in  order 
to  carry  out  this  decree  it  is  necessary  that 
further  orders  and  directions  be  made  from 
time  to  time.  The  court  therefore  retains  juris- 
diction of  this  cause  for  said  purpose  of  making 
such  further  orders,  decrees,  and  judgments  as 
may  seem  proper  and  lawful  in  the  premises; 
that  either  said  city  or  the  Attorney  General  of 
the  state  of  Missouri  for  the  time  being  may 
have  leave  hereafter  at  any  time,  upon  giving 
the  other  party  15  days'  notice  to  that  effect  in 
writing,  to  move  the  court  to  make  such  further 
orders,  decrees,  and  judgments  as  may  be  deemed 
proper  and  lawful. 

"9.  The  court  doth  further  find  that  the  meth- 
od of  conveying  and  transferring  the  title  to  the 
property  of  said  trust  estate,  as  particularly  set 
forth  in  paragraph  7  of  plaintiffs  petition,  is 
sufficient  in  law,  and  therefore  the  court  doth 
adjudge  and  decree  that  whenever  any  deeds  or 
other  instruments  conveying  or  affecting  any 
part  of  the  real  or  personal  property  belonging 
to  said  trust  shall  have  been  duly  authorized  by 
ordinance  by  the  mayor  and  board  of  aldermen 
of  the  city  of  St  Louis,  and  shall  be  duly  ex- 
ecuted and  signed  by  the  mayor  for  the  time 
being  of  said  city,  with  the  common  seal  of  the 
city  of  St  Louis  impressed  thereon,  is  sufficient 
in  law  to  convey  or  otherwise  affect  all  the 
right  title,  and  interest  to  such  property  vested 
in  said  city,  trustee,  as  aforesaid,  whenever 
such  sale  shall  be  authorized  by  an  order  of  the 
court  herein. 

"10.  Said  trustee  is  directed  by  the  court  to 
hereafter,  on  the  first  Monday  of  June  in  each 
year,  file  with  the  clerk  of  the  circuit  court  of 
the  city  of  St  Louis,  for  the  information  of 
this  court,  a  statement  showing  the  administra- 
tion of  such  i  trust  estate.  , 

"11.  The  court  doth  further  adjudge  and  de- 
cree that  the  cost  of  this  proceeding  shall  be 
paid  by  the  city  of  St.  Louis,  as  trustee,  from 
the  trust  estate  under  its  charge." 

Further  detailed  statement  of  facts  will  be 
made  in  the  course  of  the  opinion. ' 

Frank  W.  McAllister,  Atty.  Gen.,  and  S. 
E.  Skelley,  Asst  Atty.  Gen.,  for  defendant 
appellant 

Morton  Jourdan  and  Lee  W.  Hagerman, 
both  of  St.  Louis,  for  Interveners  appellants. 

Charles  H.  Daues  and  Everett  Paul  Griffln, 
both  of  St  Louis,  for  respondent. 

WILLIAMS,  J.  (after  stating  the  facts  as 
above).  I.  The  legal  propositions  urged  by 
respondent  in  attempting  to  have  this  trust 
fund  administered  cy  pres,  and  the  legal 
propositions  advanced  by  the  Interveners  In 
support  of  their  contention  that  a  resulting 
or  constructive  trust  in  the  trust  fund  should 
be  decreed  In  favor  of  the  collateral  kindred 
of  the  donor,  are  each  based  upon  the  hy- 
pothesis that  there  has  been  a  failure,  or  at 
least  a  partial  failure,  of  the  objects  for 
which  this  charitable  trust  fund  was  created. 
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The  learned  Attorney  General,  appellant, 
however,  contends  that  the  court  erred  hi. 
finding,  upon  the  present  evidence,  such  fall- 
ore  had  In  fact  occurred. 

The  first  question  therefore  for  determina- 
tion is:  Do  the  facte  shown  by  the  present 
record  Justify  a  court  of  equity  In  holding 
that  there  has  been  a  failure  In  whole  or  In 
part  of  the  objects  for  which  this  trust  was 
founded? 

This  issue  is  one  of  fact  It  will  be  con- 
ceded by  all  that  there  has  not  been  a  total 
failure  of  the  objects  of  this  trust,  because 
the  evidence  clearly  shows  that  up  to  the 
date  of  the  trial  there  were  poor  emigrants 
and  travelers  passing  through  St  Louis  to 
settle  bona  flde  in  the  West  who  came  within 
the  express  terms  of  the  will. 

[1]  Has  there  been  a  partial  failure?  Aft- 
er a  careful  review  of  the  evidence  offered 
we  are  of  the  opinion  that  the  facte  disclosed 
thereby  are  not  such  as  will  warrant  us  in 
answering  the  above  question  in  the  affirma- 
tive. 

The  evidence  shows  that  from  1870  down 
to  1896  the  number  of  persons  relieved  by 
this  fund  averaged  approximately  1,600  per- 
sons annually.  For  the  years  1893,  "94,  and 
*95  the  number  thus  relieved  were  2,683,  2,120, 
and  1,791,  respectively.  In  the  year  1898  the 
number  suddenly  dropped  to  387.  During  the 
years  from  1896  to  1915  the  number  relieved 
annually  ranged  from  68  to  411. 

There  appears  from  the  evidence,  however, 
some  explanation  of  the  cause  of  this  sudden 
slump  occurring  in  1896.  From  the  evidence 
it  appears  that  prior  to  1896  the  board  in 
charge  of  this  fund  kept  representatives  at 
the  Union  Station  whose  duty  It  was  to  meet 
incoming  trains  and  hunt  up  and  locate  per- 
sons coming  within  the  terms  of  the  Mullan- 
phy  charity,  but  that  about  1896  this  practice 
was  discontinued,  and  from  that  date  up  un- 
til the  present  bureau  was  established  at  the 
Union  Station  in  July,  1915,  no  one  was  sta- 
tioned there  whose  duty  It  was  to  investigate 
and  locate  the  beneficiaries  of  this  fund. 

For  the  years  1915  and  1916,  142  and  138 
persons,  respectively,  have  been  given  relief 
from  this  fund,  and  while  it  is  true  that  dur- 
ing these  two  years  the  bureau  has  been 
maintained  at  the  Union  Station  In  charge 
of  two  employes,  yet  the  further  fact  remains 
that  in  August,  1914,  about  one  year  before 
this  bureau  was  established,  the  World  War 
began  In  Europe,  and  that  after  that  time 
and  during  the  war  emigration  practically 
stopped  coming  to  this  country. 

In  other  words  the  only  time  during  the 
22  years  preceding  the  trial  of  this  cause 
when  any  organized  effort  was  made  to  keep 
representatives  of  this  fund  at  the  Union 
Station  whose  duty  it  was  to  meet  the  travel- 
ing public  and  to  discover  beneficiaries  of  this 
charity  was  during  the  abnormal  time  of 
1915  and  1916,  when  emigration  was  prac- 
tically at  a  standstill,  and  travel  of  all  kind 
was  more  or  less  affected. 


Furthermore,  while  the  effort  made  by  the 
present  board  to  locate  beneficiaries  of  this 
fond  is  very  commendable  and  appears  to 
be  much  more  than  has  ever  before  been  done 
along  this  line,  yet  It  does  not  clearly  appear 
from  the  evidence  that  all  that  might  be  done 
along  this  line  Is  even  yet  being  done.  The 
evidence  shows  that  the  office  of  the  bureau 
Is  located  in  the  west  portion  of  the  second 
floor  of  the  Union  Station,  and  in  a  portion 
of  the  station  where  the  class  of  persons  en- 
titled to  relief  from  this  charity  seldom  go. 
Neither  does  It  appear  that  the  number  of 
employes  of  this  board  is  sufficient  to  enable 
them  to  find  all  the  persons  who  might  be 
beneficiaries  of  the  fund. 

But  even  though  the  evidence  showed 
(which  it  does  not)  the  exact  number  of  per- 
sons annually  passing  through  St  Louis  who 
are  entitled  to  the  relief  provided,  we  would 
still  be  In  the  dark  as  to  whether  that  num- 
ber was  sufficient,'  when  properly  administer- 
ed to  by  this  charity,  to  absorb  the  annual 
net  income"  of  this  fund.  Very  little  definite 
information  is  found  in  this  record  as  to  the 
net  income  from  this  fund.  The  nearest  ap- 
proach thereto  is  the  testimony  of  one  of  the 
present  members  of  the  board,  who  stated 
that  during  the  last  year  the  gross  income 
from  the  fund  was  about  $42,000 ;  that  from 
this  amount  should  be  deducted  $10,000  an- 
nually for  city  and  state  taxes,  and  that 
from  $15,000  to  $20,000  should  be  spent  for 
repairs  and  betterments  in  that  year;  and 
that  there  should  also  be  deducted  the  ex- 
pense of  the  clerical  help  in  administering 
the  fund. 

Upon  the  present  showing  we  are  not  war- 
ranted In  Indiiig  that  there  has  been  a  fail- 
ure of  the  objects  of  this  trust 

What  the  future  may  bring  forth  we  have 
no  way  of  knowing.  During  the  period  of 
reconstruction  the  movement  of  emigrants 
and  home  seekers  to  the  West  may  material- 
ly Increase.  It  certainly  cannot  be  foreseen 
that  such  will  not  occur.  It  was  the  opinion 
of  some  of  the  traffic  men  who  testified  in 
this  case  that  there- would  be  a  great  influx 
of  emigration  'following  the  war. 

Until  such  time  as  it  can  be  shown  with 
reasonable  certainty  that  there  will  be  a 
permanent  failure  of  at  least  a  substantial 
portion  of  the  objects  of  this  trust  the  ques- 
tion as  to  the  further  administration  or  dis- 
position of  the  fund  does  not  arise. 

The  question  therefore  as  to  what  might  be 
permitted  to  be  done  with  the  fund  if  there 
bad  been  a  failure  of  the  trust  cannot  be 
properly  reached  or  determined  in  the  pres- 
ent case,  and  any  discussion  thereof  would 
rise  to  no  higher  standard  than  mere  dictum. 

[2]  II.  It  is  further  contended  that  the 
court  erred  in  ordering  the  sale  of  all  the 
real  estate  of  the  trust  estate  and  the  rein- 
vestment of  the  fund  In  high  class  bonds  and 
securities. 

We  are  of  the  opinion  that  this  point  Is 
also  well  taken. 
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Mr.  Hemmelmen,  president  of  a  real  estate 
company  and  vice  president  of  a  bank,  was 
In  1884,  and  for  about  a  year  and  one-half 
thereafter,  president  of  the  board  having 
control  of  this  fund.  He  was  the  only  wit- 
ness who  expressed  an  opinion  In  any  man- 
ner favoring  the  sale  of  the  property  under 
Its  present  conditions  for  the  purpose  of  re- 
Investment  In  securities.  On  this  point  his 
testimony  was  as  follows: 

"For  a  period  of  20  yean  /  presume  the  fund 
would  fare  better  if  the  money  was  invested  in 
securities  instead  of  real  estate.  I  believe  it 
would  be  better  if  the  money  were  out  on  a 
S  per  cent,  basis."    (Italics  ours.) 

Mr.  Morrey  and  Mr.  Kussack,  a  majority 
of  the  members  of  the  present  board  In 
charge  of  this  trust  fund,  were  of  the  opinion 
that  all  of  the  real  estate  belonging  to  the 
trust  estate  should  not  be  sold  for  the  pur- 
pose of  reinvestment  in  government  bonds, 
etc.  Both  were  of  the  opinion  that  it  might 
be  for  the  best  to  sell  off  some  of  the  unim- 
proved and  nonproducing  property,  piece  by 
piece,  as  the  occasion  arose  and  the  market 
would  justify,  In  order  to  acquire  funds  with 
which  to  improve  some  of  the  remaining  prop- 
erty, but  they  were  both  of  the  opinion  that 
it  would  not  be  best  for  the  trust  estate  to 
make  immediate  sale  of  all  the  property. 

Mr.  Morrey,  In  stating  the  reason  for  his 
opinion,  testified  as  follows: 

"But,  you  see,  your  honor,  if  you  were  able 
to  make  4  per  cent,  net  on  the  property  and  you 
tried  to  sell  it,  you  would  be  lucky  if  you 
could  get  50  cents  on  the  dollar,  and  if  you  in- 
vest  that  in  4  per  cent  securities  it  is  the  best 
you  could  do,  and  would  be  getting  y2  per  cent, 
income  on  the  present  property.  You  could  not 
possibly  sell  it  for  leas  than  50  per  cent,  on  the 
dollar,  which  will  bring,  say  possibly,  4  per 
cent.;  if  you  sell  it  at  50  cents  on  the  dollar 
and  invest  it  in  4  per  cent,  securities. 

"It  would  not  be  unwise  to  give  the  authority 
to  sell  the  property  in  case  they  should  find  a 
fair  market  and  get  a  fair  consideration  for  the 
property ;  it  might  not  be  unwise  to  sell  it ;  but 
ft  is  hard  for  me  to  find  a  better  permanent 
tangible  income  than  real  estate.  If  you  look 
after  it  properly  it  will  bring  in  an  income. 
Where  it  fails  it  is  the  fault  of  the  man  who 
owns  it  or  who  manages  it ;  there  is  a  very  good 
example  across  the  street  in  the  Pierce  building. 
Fourth  street  went  down  and  they  said  the 
property  was  of  no  account,  and  here  comes  a 
man  along  and  puts  up  the  Pierce  building  and 
it  is  to-day  possibly  one  of  the  best  income-pro- 
ducing pieces  of  property  in  a  run-down  neigh- 
borhood." 

There  is  no  showing  made  In  this  record 
as  to  the  condition  of  the  real  estate  market 
in  St  Louis  on  this  kind  of  property.  The 
only  evidence  offered  concerning  the  probable 
price  the  property  would  bring  estimates  that 
it  would  not  likely  sell  for  more  than  one- 
half  its  value. 

It  Is  Impossible  to  say  upon  the  facts  dis- 


closed by  the  present  record,  that  it  would 
be  to  the  benefit  of  the  charity  to  sell  all  of 
the  real  estate  holdings  at  this  time  for  the 
purpose  of  reinvestment  In  state  and  federal 
bonds.  There  is  no  evidence  from  which  It 
might  even  be  inferred  that  if  the  property 
were  sold  the  proceeds  therefrom  Invested  in 
bonds  would  yield  as  large  a  net  return  as  is 
now  realised. 

[3]  It  is  well  settled  that  the  power  of  a 
court  of  equity  to  authorize  the  alienation  of 
property  belonging  to  a  charitable  trust  should 
be  exercised  with  caution,  and  one  of  the 
prerequisites  to  the  exercise  of  this  power  is 
that  it  shall  "dearly  appear  that  the  pro- 
posed alienation  is  for  the  benefit  of  the 
charity."  5R.G.L.  363;  11  O.  J.  355 ;  Lack- 
land v.  Walker,  151  Mo.  210,  loc  dt  268,  52 
S.  W.  414. 

We  therefore  conclude  that  the  court  erred, 
on  the  showing  made,  in  ordering  a  sale  of 
all  the  real  estate  belonging  to  the  trust 
estate. 

From  the  foregoing  It  follows  that  the  Judg- 
ment should  be  reversed  and  the  cause  re- 
manded, with  directions  to  dismiss  respond- 
ent's bill  without  prejudice  to  its  right  at 
any  time  In  the  future  to  institute  any  fur- 
ther proceeding  which  might  become  advis- 
able by  reason  of  changed  conditions. 

It  is  so  ordered. 

All  concur;  WOODSON,  J.,  in  the  result 


STATE  ex  reL  CLARK  COUNTY  v.  HACK- 
MANN,  State  Auditor. 

(Supreme  Court  of  Missouri,  in  Banc.     Jan. 
26,  1920.) 

L  Counties  «=»150  (3)— Limitation  or  in- 
debtedness TO  ANTICIPATED  ANNUAL  BEVE- 
NUE  CONSTBUKD. 

Under  Const  art  10,  8  12,  giving  counties 
the  power  by  elections  to  create  debts  for  county 
public  purposes,  and  limiting  the  amount  thereof 
to  the  income  and  revenue  provided  for  each 
year,  an  indebtedness  contracted  in  excess  of  the 
anticipated  revenue  of  a  county  is  invalid,  but 
an  indebtedness  contracted  within  the  anticipat- 
ed year's  revenue  is  valid,  although  all  of  the 
anticipated  revenue  may  not  be  collected. 

2.  Counties  ®=»149  —  New  indebtedness 
within  constitutional  limits  mat  be  cbe- 
ated  fob  ant  lawful  county  public  pub- 

POSE. 

Within  the  limits  prescribed  by  Const  art 
10,  |  12,  relating  to  indebtedness  by  counties, 
a  new  indebtedness  may  be  created  for  any  law- 
ful county  public  purpose. 

3.  Counties    ©=>151,    190(1)— Payment    or 

VALID    COUNTY    INDEBTEDNESS     CONSTITUTES 
COUNTY  "PUBLIC  PUBP'OSE." 

The  payment  of  a  valid  indebtedness  by  a 
county  is  a  "county  public  purpose,"  and  by 
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assent  of  two-thirds  of  voters  at  an  election  for 
that  pnrpose,  as  required  by  Const,  art.  10,  §  12, 
bonds  may  be  issued  therefor,  in  payment  of 
which   taxes  may  be  levied  under  section  3. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Public 
Purpose.] 

4.  Counties  ©=>151— Bond  issue  to  pay  pre- 
existing VALID  DEBTS  CREATES  NEW  IN- 
DEBTEDNESS, AND  WHEN  AUTHORIZED  BT 
■LECTORS  IS  VALID. 

Where  a  county  had  incurred  a  valid  in- 
debtedness within  the  anticipated  annual  reve- 
nue, the  limitation  prescribed,  by  Const,  art.  10, 
i  12,  but  did  not  collect  revenue  with  which  to 
pay  it,  a  subsequent  bond  issue  to  be  sold  to  the 
public,  sanctioned  by  two-thirds  vote  of  the 
electors,  for  the  purpose  of  paying  such  indebt- 
edness, constitutes  a  new  debt  or  obligation 
against  the  county,  and  waa  authorized  by  the 
proviso  of  section  12. 

5.  Counties  «=»178— Law  authorizing  bond 
election  not  legislative  construction 
that  county  prior  thereto  could  not 
hold  such  election. 

Laws  1919,  p.  178,  specifically  providing  for 
county  elections  to  authorize  bond  issues  to  take 
tip  pre-existing  valid  indebtedness,  being  passed 
to  remove  doubts  as  to  the  power  of  counties 
to  hold  such  elections,  has  no  force  as  a  legis- 
lative construction  that  the  existing  law  gave 
no  power  to  the  county  to  hold  such  election. 
Goode,  J.,  dissenting. 

Mandamus  by  the  State,  on  the  relation  of 
Clark  County  against  George  B.  Hackmann, 
State  Auditor,  to  compel  the  registration  of 
certain  county  bonds.  Peremptory  writ  is- 
sued. 4 

James  H.  Talbott,  Pros.  Atty.,  of  Kahoka 
(Charles  Hiller  and  T.  L.  Montgomery,  both  of 
Kahoka,  and  Charles  &  Rutherford,  of  St 
Louis,  of  counsel),  for  relator. 

Frank  W.  McAllister,  Atty.  Gen.,  and 
Shrader  P.  Howell,  Asst.  Atty.  Gen.,  for  re- 
spondent. 

GRAVES,  J.    Original  proceeding  in  man- 
damus.   By  such  process  the  relator  seeks  to 
compel  the  respondent,  state  auditor,  to  reg- 
ister certain  bonds  of  Clark  county,  in  the 
aggregate  sum  of  over  $103,000.    Clark  coun- 
ty had  issued  warrants  which  were  not  paid. 
In  the  application  for  the  alternative  writ 
here,  which  was  taken  as  for  the  alternate 
writ,  it  is  averred  that  such  warrants  were 
duly  issued.     This  is  not  very  material,  be- 
cause it   further   appears   that   suits   were 
brought  upon  these  warrants,  and  judgments 
had  against  the  county  In  the  aggregate  sum 
of  $97,004.39,  which  judgments  bore  interest 
at  the  rate  of  6  per  cent. 

At  May  term,  1917,  of  the  county  court  of 
said  county,  upon  a  petition  signed  by  more 
than  300  qualified  voters  and  taxpayers,  the 
county  court  called  a  special  election  upon  a 
proposition    to    incur    an    indebtedness    of 


$103,944.04,  and  evidence  the  same  by  bonds 
in  said  sum,  out  of  the  proceeds  of  which 
these  judgments  were  to  be  paid.  The  issue 
submitted  to  the  voters  read: 

"For  incurring  an  indebtedness  in  the  sum  of 
one  hundred  three  thousand  nine  hundred  forty- 
four  and  04/100  dollars  (1103,944.04),  and  issu- 
ing bonds  therefor,  to  pay  judgment  against  the 
coupty  in  said  sum— Yes. 

"For  incurring  an  indebtedness  in  the  sum  of 
one  hundred  three  thousand  nine  hundred  forty- 
four  and  04/100  dollars  ($103,944.04)  and  issu- 
ing bonds  therefor,  to  pay  judgments  against  the 
county  in  said  sum — No. 

"Erase  the  clause  you  do  not  favor." 

The  proposition  was  carried  by  an  over- 
whelming majority  of  the  vote  cast  at  such 
election,  the  vote  being  1,011  for  the  propo- 
sition to  110  against  it  The  bonds  were  is- 
sued, and  respondent  refused  to  register 
them.  His  return  is  before  us,  and  in  it  are 
his  several  reasons  for  refusing  to  register 
the  bonds.  They  go  to  the  meat  of  the  case, 
and  will  be  noted  in  the  course  of  the  opin- 
ion. A  motion  by  relator  for  judgment  on 
the  pleadings  closed  the  issues  in  the  case. 

I.  It  is  suggested  that  the  warrants  which 
furnished  the  basis  of  the  judgment  men- 
tioned were  the  accumulations  of  years.  Al- 
so that  many  other  counties  are  situated 
just  as  is  Clark  county.  We  need  not  blind 
our  eyes  to  facts  which  everybody  knows. 
The  counties  of  the  state,  in  anticipation  of 
their  yearly  revenue,  issue  warrants  against 
such  revenue.  The  county  authorities  know 
from  the  assessed  values  and  the  tax  rates 
just  what  revenue  should  come  in  for  the 
year.  They  often  issue  warrants  up  to  the 
very  limit  of  the  anticipated  revenue,  and 
these  warrants  we  have  held  to  be  valid 
obligations  of  the  county.  This  on  the  theory 
that  the  warrants  represent  valid  contracts 
made  during  the,  year.  By  valid  contracts  we 
mean  contracts  within  the  anticipated  reve- 
nue of  the  year.  Thus  in  Trask  v.  Livingston 
County,  210  Mo.  loc.  dt  594,  109  S.  W.  659, 
37  L.  R.  A.  (N.  S.)  1045,  it  Is  said: 

"It  has  been  uniformly  construed  that  this 
provision  of  the  Constitution  permits  the  antici- 
pation of  tho  current  revenues  to  the  extent  of 
the  year*a  income  in  which  the  debt  ia  con- 
tracted or  created  and  prohibits  the  anticipation 
of  the  revenues  of  any  future  year." 

So,  also,  in  State  ex  rel.-  v.  Johnson,  162 
Mo.  loc.  dt  829,  83  S.  W.  392,  It  is  said: 

"It  was  ruled  in  Book  v.  Earl,  87  Mo.   24,6, 
that  'the  evident  purpose  of  the  framers  of   the 
Constitution  and  the  people  who  adopted  it  waa 
to  abolish  in  the  administration  of  county    and 
municipal  government,    the   credit  system,    and 
establish    the    cash    system    by    limiting      the 
amount  of  tax  which  might  be  imposed    by    a 
county   for  county   purposes,  and  limiting    tne 
expenditures  in  any  given  year  to  the  amount  of 
revenue   which   such   tax   would   bring    into    the 
treasury  for  that  year.'     But  it  was  at  the  same 
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time  said:  "Under  this  section  the  county  court 
might  anticipate  the  revenue  collected,  and  to  be 
collected,  for  any  given  year,  and  contract  debts 
for  ordinary  current  expenses,  which  would  be 
binding  on  the  county  to  the  extent  of  the  reve- 
nue provided  for  that  year,  but  not  in  excess  of 
It' 

"It  was  then  anticipated  that,  though  the 
county  court  might  not  issue  warrants  in  ex- 
cess of  the  levy  for  a  year's  current  expenses, 
and  that  a  creditor  might  rely  upon  the  fact 
that  his  contract  was  within  the  amount  of  rev- 
enue levied  and  provided,  and  trust  to  the  power 
of  the  state  to  enforce  its  taxes,  still  it  might 
happen  from  some  unforeseen  cause  enough  of 
the  estimated  amount  of  revenue  might  not  be 
collected  to  pay  all  the  warrants  drawn  against 
it  in  anticipation.  Under  such  circumstances 
it  has  never  been  ruled  that  such  a  creditor's 
warrant  was  absolutely  void  and  extinguished 
by  the  nonpayment  in  the  year  in  which  it  was 
drawn.  On  the  contrary,  this  court  has  often 
said  in  no  uncertain  terms  that  it  was  valid  and 
payable  out  of  any  surplus  revenue  in  the  hands 
of  the  county  treasurer  that  might  arise  in  Bub- 
sequent  years.  Randolph  v.  Knox  County,  114 
Mo.  142  [21  S.  W.  592];  Andrew  County  v. 
Schell,  135  Mo.  loc.  cit  89  [36  S.  W.  206]; 
State  ex  reL  v.  Payne,  151  Mo.  loc  cit.  673  [52 
S.  W.  412] ;  Railroad  Co.  v.  Thornton,  152  Mo. 
570  [54  S.  W.  445] ;  State  ex  rel.  v.  Allison,  155 
Mo.  loc.  cit  344  [56  S.  W.  467] ;  and  on  this 
point,  Reynolds  v.  Norman,  114  Mo.  509  [21  S. 
W.  845]." 

By  failure  to  collect  taxes,  and  other  rea- 
sons, there  are  many  valid  outstanding  coun- 
ty warrants  in  the  several  counties  of  the 
state — nearly  $2,000,000  according  to  reports. 
By  valid  outstanding  warrants,  we  mean 
warrants  issued  for  the  current  expenses  of 
the  year,  and  warrants  which,  when  issued, 
were  within  the  anticipated  revenue  of  the 
year.  By  the  issuance  of  the  bonds  Involved 
here,  Clark  county  is  seeking  to  discharge 
Judgments  upon  warrants  of  this  character. 
TBis  we  say  because  the  validity  of  the  war- 
rants is  vouched  for  by  court  Judgments.  If 
Clark  county  Is  successful,  the  other  coun- 
ties, to  use  a  homely  expression,  "will  follow 
suit" 

As  said  in  State  ex  rcL  v.  Johnson,  supra, 
warrants  of  this  character  are  not  invalid 
because  the  revenue  for  the  year  (as  collect- 
ed) does  not  meet  them,  but  they  may  be  paid 
out  of  the  surplus  revenues  of  future  years. 
Of  course  there  could  be  no  surplus  until  all 
debts  of  the  current  year  have  been  provided 
for,  or  met  Up  to  this  time  we  have  not 
gone  further  in  the  protection  of  such  war- 
rants, so  that  we  have  a  new  idea  suggested 
by  the  Instant  case.  Such  indebtedness 
should  be  paid,  if  any  legal  and  constitutional 
method  can  be  devised.  The  question  is, 
Has  Clark  county  devised  such  a  method? 

II.  In  the  very  lucid  brief  of  the  Attorney 
General  for  respondent  it  is  said: 

"The  only  manner  by  which  an  indebtedness 
in  excess  of  the  income  and  revenue  for  any 
year  may  be  lawfully  created  is  with  the  assent 
of  two-thirds  of  the  qualified  voters  voting  at  an 


election  held  for  that  purpose,  as  provided  by 
section  12  of  article  10  of  the  Constitution." 

[1]  This  is  a  true  statement  of  the  situa- 
tion, if  you  read  into  it  what  this  court  has 
repeatedly  said,  as  we  have  outlined  in  the 
previous  paragraph.  That  is  to  say  an  in- 
debtedness contracted  in  excess  of  the  antici- 
pated revenue  is  Invalid,  but  an  indebtedness 
contracted  within  the  anticipated  year's  rev- 
enue is  valid,  although  all  of  the  anticipated 
revenue  may  not  be  collected.  It  Is  the  reve- 
nue which  is  provided  for  and  should  come 
into  the  county  treasury,  during  the  year, 
that  fixes  the  status  (as  to  validity  or  inva- 
lidity) of  the  indebtedness  contracted  during 
the  year,  rather  than  the  revenue  actually 
collected  and  paid  out  on  warrants.  We 
should  probably  use  the  term  "income  and 
revenue"  as  distinguished  counsel  have  used, 
because  the  receipts  of  a  county  may  come 
from  several  different  sources. 

So  too,  when  this  court  has  said  (and 
rightfully  so)  that  the  purpose  of  sections  11 
and  12  of  article  10  of  the  Constitution  was 
to  place  the  business  of  the  counties  upon  a 
cash  basis,  we  did  not  mean  that  debts  con- 
tracted within  the  anticipated  revenues  of 
the  year  were  invalid,  because  the  collected 
revenues  were  insufficient  to  meet  all  of  such 
debts.  Nor  did  we  mean  by  such  expression 
that  warrants  issued  for  such  debts  were  in- 
valid, because  all  of  them  could  not  be  paid 
out  of  the  revenue  actually  collected.  Nor 
did  we  mean  that  each  debt  should  be  met 
with  cash,  but  we  did  mean  that  during  the 
fiscal  year  the  cash  would  be  available  to 
meet  tHe  debt  if  the  anticipated  revenue  was 
collected  and  rightfully  disbursed.  In  other 
words,  we  have  dealt  with  the  matter  upon 
the  basis  of  a  year's  business,  and  the  term 
"cash  basis"  has  been  used  in  the  sense  that 
the  anticipated  revenues  of  the  year  should 
at  least  equal  the  contracted  debts  of  the 
year.  Such  has  been  our  construction  of  the 
constitutional  system,  and  as  suggested  by 
counsel  for  respondent  and  If  the  county  de- 
sired to  contract  debts  in  excess  of  the  year's 
revenue,  resort  would  have  to  be  made  to 
the  people  for  their  consent  to  the  creation 
of  such  debt 

But  neither  the  warrants  nor  the  Judg- 
ments against  Clark  county  were  debts  of 
that  character.  The  warrants  were  lawfully 
issued,  so  the  alternative  writ  avers,  and  the 
judgments  were  based  upon  such  warrants. 
To  be  lawfully  Issued,  they  had  to  be  war- 
rants issued  for  debts  created  or  contracts 
made  within  the  anticipated  revenues  of  the 
several  years  of  their  Issuance.  The  war- 
rants were  legal  obligations  against  the  coun- 
ty, and  if  this  court  is  to  know  what  the  gen- 
eral run  of  mankind  knows,  and  what  the 
history  of  the  state  as  well  as  the  depart- 
mental records  show,  there  are  many  valid 
outstanding  warrants  (unpaid  and  without 
funds  with  which  to  pay)  in  many,  if  not 
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most,  of  the  comities  of  the  state.  As  sug- 
gested before,  they  are  valid  debts  and  obli- 
gations, and  should  be  paid,  If  a  legal  meth- 
od of  payment  can  be  devised.  This  brings 
os  to  the  crucial  question  In  the  case,  -which 
question  we  did  not  desire  to  discuss,  with- 
out the  sidelights  discussed  above.  In  oth- 
er words,  we  are  not  dealing  with  outlawed 
warrants,  or  debts  created  In  violation  of 
law,  as  this  court  has  construed  the  law. 
Has  a  county,  which  has  thus  become  legally 
obligated  to  pay,  and  when  the  annual  reve- 
nues at  the  present  time  are  only  sufficient  to 
meet  its  annual  legal  necessities,  no  method 
of  paying  these  debts,  or  of  refunding  them, 
even  at  a  lower  rate  of  interest?  This  ques- 
tion we  take  next. 

III.  That  the  payment  of  its  legal  obliga- 
tions is  a  legitimate  county  purpose  there  can 
be  no  serious  question.  But  of  this  later. 
As  to  bow  it  may  be  able  to  pay  them  is  an- 
other story. 

The  bonds  in  this  case  were  voted  by  the 
two-thirds  vote  required  by  section  12  of  ar- 
ticle 10  of  the  Constitution,  but  learned  coun- 
sel for  the  respondent  say  that  this  section 
only  applies  to  a  new  indebtedness,  and  that 
these  bonds  are  invalid  because  they  do  not 
represent  a  new  indebtedness.  As  we  gather 
it,  astute  counsel  for  relator  concede  that  the 
indebtedness  provided  for  by  this  section 
must  be  a  new  indebtedness,  but  they  con- 
tend that  these  bonds  represent  a  new  in- 
debtedness, and  for  that  reason  are  valid. 

[J]  We  take  it  as  fundamental  that  a  new 
indebtedness,  within  the  limits  of  the  provi- 
sions of  section  12  of  article  10  of  the  Con- 
stitution, may  be  created  for  any  lawful 
county  public  purpose.  If,  therefore,  the  dis- 
charge of  its  legal  obligations  is  a  lawful 
county  public  purpose,  then  a  new  debt  may 
be  created  in  the  discharge  of  that  public 
purpose.  We  are  cited  to  State  ex  rel.  v. 
City  of  Neosho,  203  Mo.  loc.  dt  70,  96, 101  S. 
W.  99,  as  conclusive  of  the  proposition  that  a 
new  debt  cannot  be  created  in  the  discharge 
of  an  old  one.  In  the  dissenting  opinion  on 
page  95  of  203  Mo.,  on  page  114  of  101  S.  W., 
in  the  report  of  that  case,  It  is  said: 

"It  win  be  seen  that  the  section  just  quoted 
■ays  no  city  shall  become  indebted.  The  in- 
debtedness there  mentioned  refers  to  new  debts 
or  obligations  created  or  contracted  for  by  the 
city,  and  does'  not  refer  to  prior  valid  debts  and 
obligations  of  the  city,  except,  however,  they 
mast  be  considered  and  included  in  the  estima- 
tion whenever  any  new  or  additional  Indebted- 
ness is  proposed  to  be  saddled  upon  the  city. 
The  object  of  the  Constitution  is  to  prevent  the 
city  from  going  into  debt  beyond  a  certain 
amount  and  not  to  extinguish  its  valid  obliga- 
tions. That  being  true,  it  becomes  necessary  to 
determine  to  which  of  the  above  classes  of  in- 
debtedness the  $21,000  belongs,  to  the  new  or 
the  old." 

In  the  principal  opinion  at  page  82  of  203 
Mo*,  at  page  109  of  101  S.  W.,  it  Is  said: 
218  S.W.-21 


"The  underlying  purpose  of  the  constitutional 
prohibition  of  an  Indebtedness  beyond  five  per 
centum  of  the  taxable  wealth  of  a  city  was  to% 
serve  as  a  limit  to  taxation — as  a  protection  to 
taxpayers.  If,  therefore,  there  was  no  debt 
contracted  for  the  $21,000,  then  the  citizens  of 
Neosho  are  accorded  the  full  protection  of  the 
Constitution,  and  the  interdiction  of  section  12 
of  article  10,  supra,  does  not  apply." 

But  neither  of  the  opinions  in  that  case 
rules  that  a  new  debt  may  no£  be  incurred  for 
the  valid  public  purpose  (if  such  be  a  valid 
public  purpose)  of  discharging  a  prior  valid 
indebtedness.  And  this  Is  the  vital  question 
here. 

The  first  thing  to  be  determined  Is  whether 
or  not  the  discharge  of  a  valid  existing  in- 
debtedness is  a  county  public  purpose.  The 
second  is  whether  there  is  (under  the  facts 
of  this  case)  a  new  debt  created  for  such 
public  county  purpose.    Of  these  in  order. 

[3]  Wfe  hardly  deem  it  to  be  debatable  that 
the  payment  of  a  valid  indebtedness  by  a 
county  Is  a  county  public  purpose.  Section  3, 
art  10,  of  the  Constitution,  says,  "Taxes  may 
be  levied  and  collected  for  public  purposes 
only."  And  this  we  have  held  was  the  law 
long  prior  to  its  Incorporation  in  the  Consti- 
tution. State  ex  rel.  v.  City  of  St.  Louis,  216 
Mo.  loc.  dt  90,  115  S.  W.  534 ;  State  ex  rel. 
v.  Orear,  210  S.  W.  loc.  dt  39B.  If  therefore 
no  taxes  can  be  levied  and  collected  by  the 
county,  save  for  a  county  public  purpose,  and 
the  payment  of  a  valid  county  Indebtedness 
Is  not  a  county  public  purpose,  there  is  no 
authority  on  earth  by  which  such  valid  debt 
can  be  discharged,  for  counties  have  no  way 
of  getting  money  except  through  the  medium 
of  taxes  of  some  kind.  The  Constitution 
(section  1,  art.  10)  places  the  taxing  power 
for  state  purposes  In  the  General  Assembly, 
and  in  the  counties  and  other  municipal  cor- 
porations, for  county  and  other  corporate 
purposes,  but  these  purposes  are  not  defined. 
It  is  true  that  this  constitutional  provision 
says  that  counties  and  other  munldpal  cor- 
porations shall  exercise  their  taxing  power 
"under  authority  granted  to  them  by  the 
General  Assembly,"  but  the  very  laws  which 
create  these  munldpal  corporations  grant 
them  the  right  (within  limitations)  to  con- 
tract and  pay  valid  debts.  Whether  In  ex- 
press language  or  not  it  Is  clear  that  It  could 
not  be  otherwise.  No  new  municipal  corpo- 
ration could  start  its  functions  without  such 
power.  The  General  Assembly  in  the  very 
creation  (by  laws)  of  these  municipal  corpo- 
rations granted  such  powers,  i.  e.,  to  create 
valid  debts  and  to  pay  valid  debts.  The 
courts  have  held  such  payment  a  public  and 
corporate  purpose.  National  Life  Ins.  Co.  v. 
Mead,  13  S.  D.  37,  82  N.  W.  78,  48  L.  R.  A 
785,  79  Am.  St  Rep.  876;  Stone  v.  Chicago, 
207  111.  492,  69  N.  B.  970.  We  conclude  there- 
fore that  the  payment  of  a  valid  existing 
debt  by  a  county  is  a  county  public  purpose. 
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And  not  only  so,  bat  that  such  purpose  Is 
within  the  meaning  of  the  word  "purposes"  as 
fised  In  sections  1,  8,  11,  and  12  of  article  10 
of  the  Constitution,  The  Constitution  recog- 
nises the  payment  of  debts  as  a  public  pur- 
pose, for  in  section  20  of  article  10  it  is  said: 

"The  moneys  arising  from  any  loan,  debt  or 
liability  contracted  by  the  state,  or  any  county, 
city,  town  or  other  municipal  corporation,  shall 
be  applied  to  the  purposes  for  which  they  were 
obtained,  or  to  the  repayment  of  such  debt  or 
liability,  tod  not. otherwise." 

Section  12  of  article  10  is  a  limitation  upon 
the  exercise  of  the  taxing  power,  both  by  the 
General  Assembly  and  the  county  or  other 
municipal  corporation.  We  say  taxing  pow- 
er, because  whilst  the  section  speaks  of  debt 
making,  the  only  way  to  pay  public  debts  is 
through  taxes,  and  one  of  the  great  purposes 
of  the  Constitution  of  1875  was  to  limit  the 
taxing  power.  State  ex  rel.  v.  Ma  Pac.  By. 
Co.,  123  Mo.  loc.  cit.  7S,  27  S.  W.  367,  26  L.  R. 
A.  36.  When  you  limit  the  debt-making  rights 
or  powers,  you  limit  the  taxing  power,  and 
vice  versa.  But  with  all  this  In  view,  we  find 
in  this  section  12  of  article  10  authority  for 
counties  to  become  Indebted  up  to  a  given 
amount  by  procuring  the  assent  of  two-thirds 
of  the  voters.  This  indebtedness,  so  to  be  as- 
sumed, is  not  limited  to  any  one  particular 
purpose,  but  covers  any  county  public  pur- 
pose. And  If  the  paying  of  a  valid  debt  is  a 
county  public  purpose,  it  means  (hat,  as  well 
as  other  such  purposes.  In  other  words,  it 
means  that  by  such  assent  the  county  can 
create  an  obligation,  even  though  the  purpose 
of  that  obligation  is  to  procure  funds  with 
which  to  pay  off  and  discharge  a  previous 
valid  debt 

[4]  The  learned  Attorney  General  urges 
that  this  section  has  reference  to  new  obliga- 
tions, and  for  the  purpose  of  this  case  we 
may  grant  it  In  this  case  the  county  has 
issued  its  bonds  to  be  sold  upon  the  general 
market,  and  with  the  funds  so  procured  it 
expects  to  discharge  these  Judgments.  These 
bonds,  when  sold  to  A,  B,  O,  and  others  of 
the  general  public,  are  new  debts  and  obli- 
gations notwithstanding  the  fact  that  the 
cash  received  may  be  used  jn  the  discharge 
of  the  previous  valid  obligations  of  the  coun- 
ty. If  I  owe  John  Jones  $1,000,  evidenced  by 
my  note,  I  am  .indebted  to  him.  If  when  that 
note  reaches  maturity  (or  even  before  ma- 
turity) I  go  to  John  Smith  and  give  bim  my 
note  for  $1,000,  with  the  purpose  of  taking 
the  $1,000  and  paying  Jones,  I  have  created 
a  new  debt  or  obligation  although  my  pur- 
pose was  to  discharge  an  old  debt.  The  obli- 
gation or  debt  in  the  one  instance  was  to 
Jones,  but  in  the  other  it  is  to  Smith.  They 
are  not  the  same  obligations  or  debts,  and 
the  latter  is  a  new  debt  or  obligation.  If  I 
actually  pay  the  Jones  debt  my  liabilities 
will  then  be  the  same  as  before,  but,  if  not, 


they  are  doubled.  But  in  neither  event  can 
it  be  said  that  I  have  created  no  new  debts. 
So  in  the  case  at  bar,  when  these  bonds  are 
sold,  they  create  a  new  debt  or  obligation 
against  the  county,  although  the  purpose  may 
be  to  use  the  proceeds  to  discharge  an  old 
debt.  The  bonds  are  not  payable  to  the  same 
parties  as  are  the  judgments.  The  two 
transactions  are  as  separate  and  distinct  as 
the  Jones  and  Smith  matters,  supra.  The 
bonds  therefore  constitute  a  new  debt  This 
is  not  a  case  where  the  bonds  are  to  be  giv- 
en to  the  old  creditors  in  exchange  for  their 
obligations,  and  we  need  not  discuss  the 
question  from  that  angle.  Whilst  we  have 
no  'direct  construction  of  the  point  by  our 
courts,  we  do  have  a  legislative  construction. 
Section  9356,  B.  S.  1909,  authorizes  cities  of 
the  fourth  class  to  vote  bonds  to  pay  off  ex- 
isting judgments.  Section  9357,  following, 
thus  reads: 

"No  such  bonds  shall  be  -issued  in  such  a  man- ' 
ner  as  to  increase  the  indebtedness  of  the  said 
city,  but  such  bonds  shall  be  sold  as  directed  by 
the  board  of  aldermen  of  such  city,  and  the  pro- 
ceeds thereof  shall  be  applied  only  to  the  pay- 
ment and  discharge  of  the  judgment  and  decrees 
of  any  court  for  the  payment  of  which  the  same 
may  be  issued,  and  such  bonds  so  sold  shall  be 
delivered  at  the  same  time  that  the  judgment 
and  decrees  aforesaid  shall  be  paid  and  dis- 
charged." 

This  section  forbids  the  Issuance  of  such 
bonds  in  a  way  to  Increase  the  indebtedness. 
To  that  end  it  provides  that  the  bonds  shall 
be  sold,  but  not  delivered  until  the  judg- 
ments are  paid  and  discharged.  The  issu- 
ance and  delivery  of  the  bonds  and  the  re- 
lease of  the  Judgments  must  be  at  the  same 
time.  The  legislative  idea  was  that  unless 
so  done,  the  debt  of  the  city  would  be  in- 
creased by  the  new  debt  created  by  the 
bonds.  The  case  law  is  divided  upon  the 
question,  but  we  believe  the  reason  of  the 
thing  lies  with  the  idea  that  bonds  Issued 
and  sold  as  these  bonds  are  to  be  sold  cre- 
ates a  new,  and  for  a  time  at  least  an  addi- 
tional, Indebtedness. 

The  pioneer  In  constitutional  provisions, 
such  as  we  have  in  our  section  12,  art  10,  is 
the  state  of  Iowa,  In  1857,  followed  by  Illi- 
nois and  West  Virginia,  prior  to  our  Consti- 
tution of  1875.  Ours  evidently  came  from  one 
or  the  other  of  those  states.  Our  court  in 
Barnard  &  Co.  v.  Knox  County,  105  Mo.  382, 
16  S.  W.  917, 13  L.  B.  A.  244,  has  approved  of 
the  rulings  in  Iowa  as  to  this  provision  of 
the  Constitution.  In  Doon  Township  v.  Cum- 
mins, 142  U.  S.  loc.  dt  370,  12  Sup.  Ct  221, 
35  L.  Ed  1044,  it  is  said:  x 

"The  Constitution  of  Iowa  (article  11,  J  3) 
ordains  as  follows :  'No  county,  or  other  politi- 
cal or  municipal  corporation,  shall  be  allowed  to 
become  indebted  in  any  manner,  or  for  any 
purpose,  to  an  amount  in  the  aggregate  ex- 
ceeding five  per  centum  on  the  value  of  the  tax- 
able property  within  such  county  or  corporation 
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— to  1>e  ascertained  by  the  last  state  and  county 
tax  lists,  previous  to  the  incurring  of  such  in- 
debtedness.' 

"The  scope  and  meaning  of  this  provision  of 
the  fundamental  and  paramount  law  of  the  state 
are  clear  and  unmistakable.    No  municipal  cor- 
poration 'shall  be  allowed'  to  contract  debts  be- 
yond the  constitutional  limit    When  that  limit 
has  been  reached,  no  debt  can  be  contracted  In 
any  manner,  or  for  any  purpose.'    The  limit  of 
the  aggregate  debt  of  the  municipality  is  fixed  at 
5  per  cent  of  the  value  of  the  taxable  property 
within  it;  and  that  value  is  to  be  ascertained 
'by  the  last  state  and  county  tax  lists,'  which 
are  public  records,  open  to  all,  and  of  the  con- 
tents of  which  all  are  bound  to  take  notice.    The 
prohibition  is  addressed  to  the  Legislature,  as 
well  as  to  all  municipal  boards  and  officers,  and 
to  the  people,  and  forbids  any  and  all  of  them 
to  create,  or  to  give  binding  force  to,  any  debts 
of  the  corporation  in  excess  of  the  limit  pre- 
scribed.     The   prohibition   extending   to    debts 
contracted  'in  any  manner,  or  for  any  purpose,' 
it  matters  not  whether  they  are  in  every  sense 
new  debts,  or  are  debts  contracted  for  the  pur- 
pose of  paying  old  ones,  so  long  as  the  aggre- 
gate of  all  debts,  old  and  new,  outstanding  at 
one  time,  and  on  which  the  corporation  is  lia- 
ble to  be  sued,  exceeds  the  constitutional  limit. 
The  power  of  the  Legislature  in  this  respect  be- 
ing restricted  and  controlled  by  the  Constitu- 
tion, any  statute  which  purports  to  authorize  a 
municipal  corporation  to  contract  debts  in  any 
manner  or  for  any  purpose  whatever  in  excess  of 
that  limit  is  to  that  extent  unconstitutional  and 
void. 

"By  the  terms  of  the  statute  of  Iowa  of  1880, 
c  132,  under  which  the  bonds  in  question  were 
issued,  any  independent  school  district  or  dis- 
trict township,  having  a  bonded  indebtedness 
outstanding,  is  authorized  to  issue  negotiable 
bonds  for  the  purpose  of  funding  that  indebt- 
edness; and  'the  treasurer  of  such  district  is 
hereby  authorized  to  sell  the  bonds  provided  for 
in  this  act  at  not  less  than  their  par  value,  and 
apply  the  proceeds  thereof  to  the  payment  of 
the  outstanding  bonded  indebtedness  of  the  dis- 
trict, or  he  may  exchange  such  bonds  for  out- 
standing, bonds,  par  for  par.' 

"There  is  a  wide  difference  in  the  two  alter- 
natives which  this  statute  undertakes  to  author- 
ize. The  second  alternative,  of  exchanging 
bonds  issued  under  the  statute  for  outstanding 
bonds,  by  which  the  new  bonds,  as  soon  as  is- 
sued to  the  holders  of  the  old  ones,  would  be  a 
substitute  for  and  an  extinguishment  of  them, 
so  that  the  aggregate  outstanding  indebtedness 
of  the  corporation  would  not  be  increased,  might 
be  consistent  with  the  Constitution.  But  under 
the  first  alternative,  by  which  the  treasurer  is 
authorized  to  sell  the  new  bonds  and  to  apply 
the  proceeds  of  the  sale  to  the  payment  of  the 
outstanding  ones,  it  is  evident  that  if  (as  in  the 
case  at  bar)  new  bonds  are  issued  without  a  can- 
cellation or  surrender  of  the  old  ones,  the  ag- 
gregate debt  outstanding,  and  on  which  the  cor- 
poration is  liable  to  be  sued,  is  at  once  and 
necessarily  increased,  and,  if  new  bonds  equal  in 
amount  to  the  old  ones  are  so  issued  at  one  time, 
is  doubled;  and  that  it  will  remain  at  the  in- 
creased amount  until  the  proceeds  of  the  new 
bonds  are  applied  to  the  payment  of  the  old 
ones,  or  until  some  of  the  obligations  are  other- 
wise discharged. 


It  is  true  that  if  the  proceeds  of  the  sale  am 
used  by  the  municipal  officers,  as  directed  by  the 
statute,  in  paying  off  the  old  debt,  the  aggre- 
gate indebtedness  will  ultimately  be  reduced  to 
the  former  limit.  But  it  is  none  the  less  true 
that  it  .has  been  increased  in  the  interval,  and 
that,  unless  those  officers  do  their  duty,  the  in- 
crease will  be  permanent.  It  would  be  incon- 
sistent alike  with  the  words  and  with  the  object 
of  the  constitutional  provision,  framed  to  pro- 
tect municipal  corporations  from  being  loaded 
with  debt  beyond  a  certain  limit,  to  make  their 
liability  to  be  charged  with  debts  contracted  be- 
yond that  limit  depend  solely  upon  the  discre- 
tion or  the  honesty  of  their  officers." 

You  cannot  have  an  increase  or  doubling  of 
a  debt,  without  a  new  obligation  or  debt.  As 
in  the  Cummins  Case,  supra,  so  in  the  case 
at  bar,  there  Is  a  period  of  time  when  there 
are  two  separate  and  distinct  debts;  L  e. 
(1)  the  old  Judgment  debts,  and  (2)  the  new 
bond  debt 

In  Reynolds  v.  Lyons  County,  121  Iowa,  loo. 
cit  737,  96  N.  Wl  1097,  the  Supreme  Court  of 
that  state  again  had  the  matter  before  it 
After  quoting  with  approval  from  the  United 
States  Supreme  Court  what  we  quoted  above, 
the  Iowa  court  thus  proceeds: 

"In  the  dissenting  opinion  this  construction 
was  denounced  as  purely  technical,  as  the  object 
of  the  statute  was,  not  to  create  a  new  or  in- 
crease the  old  indebtedness,  but  merely  to 
change  its  form,  and  reduce  the  interest  rate. 
The  difficulty  in  this  suggestion  is  that  a  new 
debt  is  for  the  time  being  created,  and  one  day's 
continuation  of  it  in  addition  to  that  evidenced 
by  the  old  bonds  is  as  much  within  the  condem- 
nation of  the  letter  and  spirit  of  the  Constitu- 
tion as  that  of  a  year.  It  won't  do  to  Bay  that 
officers  may  be  relied  upon  to  use  the  proceeds 
derived  from  the  sale  of  bonds  to  wipe  out  ex- 
isting obligations.  In  that  case  these  were  not 
so  applied.  The  very  object  of  this  article  of  the 
Constitution  is  to  protect  the  interests  of  the 
people  against  their  own  improvidence  and 
extravagance.-  If  such  bonds  are  not  within  the 
prohibition,  it  would  be  within  the  power  of  dis- 
honest officials  by  indirection  to  circumvent  the 
fundamental  law,  and  through  diversion  of  the 
proceeds  of  new  bonds  saddle  both  them  and  the 
outstanding  debts  as  burdens  on  the  people." 

The  new  bonds  could  not  fall  within  the 
purview  of  the  constitutional  inhibition,  save 
and  except  they  constitute  a  new  debt  The 
Iowa  court  then  discusses  the  cases  pro  and 
con,  but  we  need  not  reiterate.  The  cases 
serve  to  illustrate  the  difference  between 
cases  like  the  one  we  have  at  bar  and  cases 
where  the  new  bonds  are  to  be  exchanged  for 
the  old  bonds,  or  where  the  new  bonds  are 
only  to  be  issued  upon  the  release  of  the 
judgments,  as  provided  for  by  our  statute 
(section  9367,  supra). 

But  aside  from  all  this,  the  very  reason  of 
the  thing  bespeaks  a  new  Indebtedness.  The 
bonds  were  to  be  sold  to  the  public,  not  to 
the  judgment  creditors...  The  obligations 
were  to  third  parties,  and  not  to  the  same 
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parties.  This  makes  a  new  debt,  and  we  so 
rule. 

Nor  do  we  think  that  this  ruling  will 
thwart  the  constitutional  Idea  of  counties 
doing  business  on  a  cash  basis,  any  more 
than  it  has  been  thwarted  by  our  previous 
cases.  The  doctrine  that  all  contracts  In  ex- 
cess of  the  anticipated  year's  revenue  are 
▼old  Is  the  corner  stone  of  what  our  court 
fixes  as  the  cash  basis  Idea.  That  corner 
stone  remains  under  our  views  herein. 

[i]  IV.  As  a  last  vital  contention  the 
learned  counsel  for  respondent  say  that 
there  was  no  law  authorizing  the  election  to 
be  held,  and  therefore  the  bonds  are  invalid. 
It  is  true  that  this  election  was  held  prior  to 
the  act  of  the  General  Assembly,  approved 
May  21,  1919  (Laws  of  1919,  p.  178),  which 
specifically  provides  for  such  bond  election, 
but  it  does  not  necessarily  follow  from  this 
that  the  election  was  not  without  authority 
of  law.  Legislative  acts  of  this  kind  are 
sometimes  passed  to  clear  up  a  doubt,  rather 
than  to  confer  original  authority.  In  other 
words  a  question  may  appear  to  be  mooted, 
and  to  dispel  all  doubts  legislation  is  passed. 
We  think  that  such  was  the  purpose  of  this 
act,  and  it  thereby  loses  its  force  as  a  legis- 
lative construction  of  the  existing  status  of 
the  law. 

Going  then  to  the  situation  prior  to  this 
legislative  expression,  how  stands  this  bond 
election?  Under  the  law  the  payment  of  a 
valid  debt  Is  a  county  public  purpose,  and 
this  by  the  legislative  authority  in  the  crea- 
tion of  the  municipal  subdivisions,  known  as 
counties.  Under  section  12  of  article  10  of 
the  Constitution  counties  have  the  power,  by 
elections  held  for  that  purpose,  to  create 
debts  for  county  public  purposes.  Note  the 
authority  Is  by  elections.  The  requisite  vote 
is  prescribed,  but  the  details  of  the  election 
are  not  otherwise  prescribed.  Whilst  section 
12  of  article  10  Is  a  clear  limitation  on  the 
power  to  create  debts,  and  the  power  to  In- 
crease taxes,  It  is  likewise  a  grant  of  power 
to  do  both  in  a  certain  way  and  within  a  pre- 
scribed limit.  There  is  no  question  of  the 
limit  in  this  case,  because  the  debt  is  within 
the  limit  The  certain  way  Is  fixed,  and  that 
Is  by  a  vote  of  the  people.  The  grant  or 
right  to  determine  the  question  by  a  vote  of 
the  people  is  fixed  by  this  constitutional  pro- 
vision. Even  the  limitations  in  this  section 
of  the  Constitution  are  of  two  classes.  First 
we  have  those  that  must  fall  within  the  limi- 
tation of  "five  per  centum  on  the  value  of  the 
taxable  property  therein" ;  and,  secondly,  we 
have  those  where  the  limit  Is  higher,  as  stat- 
ed in  the  first  proviso.  This  proviso  refers 
to  certain  specific  matters,  1.  e.  courthouse, 
jail,  and  rock  roads.  These  two  classes 
should  not  be  overlooked.  The  first  embraces 
all  usual  county  purposes;  the  other  Is 
specific  county  purposes.  The  payment  of 
legal  debts  falls  within  the  first  and  whilst 


both  require  the  vote  of  the  people,  the  lat- 
ter, being  a  call  for  much  heavier  taxation, 
has  been  looked  after  by  special  legislation 
as  to  the  elections  for  such  purposes.  But 
this  does  not  mean  that  as  to  the  first  class 
named  the  Constitution  Itself  is  not  sufficient 
authority  for  the  election.  In  State  ex  rel. 
v.  M.,  K.  &  T.  Ry.  Co.,  164  Mo.  lot  clt  213,  64 
S.  W.  188,  it  Is  said: 

"The  power  being  conferred  to  hold  an  elec- 
tion, and  no  means  provided  therefor,  carries 
with  it,  as  an  inevitable  and  indubitable  inci- 
dent, the  usual  and  customary  means  to  put  into 
effect  the  power  thus  conferred." 

Whilst  section  12,  art  10,  inhibits  counties 
from  contracting  debts  "exceeding  in  any 
year  the  Income  and  revenue  provided  for 
such  year,"  yet  In  addition  to  this  inhibition 
Is  a  grant  of  authority  to  contract  in  excess 
of  the  yearly  income  and  revenue,  with  "the 
assent  of  two-thirds  of  the  voters  thereof 
voting  at  an  election  to  be  held  for  that  pur- 
pose." If  this  Is  not  a  grant  of  the  authori- 
ty, there  is  no  such  authority.  Without  this 
grant  the  Legislature  would  be  powerless, 
and  no  law  passed  by  the  Legislature  could 
give  it  This  because  of  the  broad  and  posi- 
tive restriction  In  the  first  paragraph,  so 
that  for  the  ordinary  and  usual  county  pub- 
lic purposes,  the  real  grant  to  hold  an  elec- 
tion comes  from  the  Constitution.  And 
where  no  machinery  has  been  provided  for 
such  an  election,  It  is  sufficient  if  there  is 
used  the  ordinary  and  usual  machinery  pro- 
vided for  obtaining  the  expression  of  the 
votes  upon  the  question.  In  this  case  the 
Legislature  in  1919  has  specifically  provided 
the  method,  which  Is  not  materially  different 
from  the  one  used  here,  but  if  our  views  of 
the  situation  are  correct,  there  would  be  a  use- 
less expenditure  of  money  to  require  a  new 
vote  under  the  act  of  1919.  We  think  there 
was  authority  for  the  election  without  this 
act  and  that  the  act  was  passed  to  make  as- 
surance doubly  sure. 

Other  questions  raised  do  not  require  note 
in  view  of  what  we  have  said.  It  follows 
that  our  peremptory  writ  of  mandamus 
should  go ;   and  it  is  so  ordered. 

All  concur,  except  GOODE,  J.,  who  dis- 
sents In  opinion  filed,  and  WOODSON,  J.,  ab- 
sent 

GOODE,  J.  (dissenting).  This  case  is  pre- 
sented for  decision  on  a  motion  of  Clark 
county,  the  relator,  that  the  court  award  Its 
peremptory  writ  of  mandamus,  commanding 
respondent  to  register  the  bonds  In  question, 
notwithstanding  the  return  made  by  re- 
spondent to  the  alternative  writ  It  Is  there- 
fore a  motion  for  judgment  on  the  pleadings, 
and  the  pertinent  facts  are  to  be  gathered 
from  the  pleadings. 

The  averments  of  the  petition  and  return 
agree  that  default  judgments  to  the  amount 
of  more  than  (100,000  were  recovered  against 
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Olark  county  In  April,  1916,  on  warrants  Is- 
sued In  prior  years  to  pay  the  ordinary  ex- 
penses of  the  county.  The  return  of  re- 
spondent alleges  these  warrants  were  Issued 
In  excess  of  the  income  and  revenue  provid- 
ed for  the  respective  years,  and  without  the 
assent  of  two-thirds  of  the  qualified  voters 
of  the  county  voting  at  an  election  held  for 
the  purpose  of  authorizing  their  Issue.  Aft- 
er the  warrants  had  passed  into  judgments, 
the  county  court  called  a  special  election  at 
the  usual  voting  places,  to  authorize  the  In- 
curring of  an  Indebtedness  in  the  sum  of  the 
Judgments  ($103,944.04),  and  to  evidence  the 
indebtedness  by  the  issue  and  sale  of  bonds 
of  which  the  proceeds  should  be  used  to  pay 
the  judgments;  also  to  provide  an  annual 
tax  to  pay  the  Interest  on  the  proposed  debt 
as  It  fell  due,  and  create  a  sinking  fund  to 
pay  the  principal  in  20  years.  The  forms  of 
the  ballots  are  shown  In  the  majority  opin- 
ion, and  from  them,  as  well  as  from  the  call 
for  the  election,  It  is  clear  the  proceeds  of 
the  bonds  could  not  be  used  by  the  county 
officials  without  a  breach  of  official  duty,  ex- 
cept to  pay  the  judgments.  Pursuant  to  the 
supposed  authority  therein  obtained  from  the 
voters,  the  county  court  entered  an  order  for 
the  levy  and  collection  of  an  annual  tax  suf- 
ficient to  pay  the  interest  on  them  for  the 
years  1917  to  1935,  inclusive,  and  create  a 
sinking  fund  to  pay  the  principal  at  the  end 
of  20  years.  The  amounts  of  the  special  tax- 
es levied  for  said  years  on  account  of  the 
principal  and  interest  fluctuate  from  some- 
thing over  $5,000  to  more  than  $11,000,  and  It 
is  agreed  in  the  pleadings  of  the  parties  that 
said  levies  for  each  of  the  years  from  1917 
to  1919,  Inclusive,  are  in  addition  to  the  max- 
imum levy  of  40  cents  on  the  hundred  dol- 
lars, which  the  county  may  make  under  sec- 
tion 11,  article  10,  of  the  state  Constitution, 
and  that  for  the  years  to  come  until  1935, 
said  levy  for  the  principal  and  Interest  on 
the  proposed  bonds  must  be  in  addition  to 
said  maximum  levy,  because  the  county  will 
require  the  revenue  to  be  obtained  by  the 
maximum  levy  for  Its  ordinary  expenses. 
The  court  In  ordering  the  special  election  ex- 
pressly found  as  follows: 

"That  the  county  needs,  and  must  have  to 


revenue  of  the  respective  years,  and  now  rep- 
resented by  the  several  judgments  aforesaid, 
were  not  incurred  with  the  assent  of  two- 
thirds  of  the  voters  of  the  county  at  an  elec- 
tion held  Cor  the  purpose  of  authorizing  such 
debts ;  that  the  judgments  were  obtained'  by 
default,  and  did  not  represent  any  indebted- 
ness incurred  with  the  assent  of  two-thirds 
of  the  voters ;  that  the  levy  of  taxes  for  each 
of  the  years  to  pay  the  principal  and  Inter- 
est on  the  proposed  bonds  Is  in  excess  of  the 
maximum  levy  permitted  by  said  section  11, 
unconstitutional,  void,  and  uncollectable ; 
therefore  respondent  should  not  be  made  to 
register  the  bonds  and  certify  on  them  that 
all  the  conditions  of  the  law  have  been  com- 
piled with.  The  gist  of  this  defense  Is  that 
the  Issue  of  bonds  Is  not  a  "becoming  indebt- 
ed" by  the  county  within  the  meaning  of  sec- 
tion 12,  article  10,  of  the  Constitution,  which 
restricts  public  and  quasi  public  corporations 
from  becoming  indebted  in  any  year  to  an 
amount  In  excess  of  the  income  and  reve- 
nue provided  for  such  year,  without  the  as- 
sent of  two-thirds  of  the  voters  thereof,  vot- 
ing at  an  election  to  be  held  for  that  purpose. 
In  other  words,  that  this  bond  issue  Is,  in 
effect,  the  old  debt  previously  evidenced  by 
the  warrants  and  then  by  the  judgments,  and 
not  a  new  Indebtedness;  that,  even  granting 
the  proposed  issue  of  bonds  is  a  new  debt 
and  falls  within  the  contemplation  of  said 
section  12,  It  Is  Invalid  for  the  reason  that 
said  section,  in  so  far  as  relates  to  the  incur- 
ring of  an  Indebtedness  with  the  assent  of 
two-thirds  of  the  voters  of  a  public  corpora- 
tion, is  not  self-enforcing,  but  looks  to  the 
granting  of  statutory  authority  to  incur  a 
particular  debt,  and  no  statute  has  been  en- 
acted to  authorize  an  indebtedness  of  the 
kind  in  question,  or  provide  for  an  election 
to  take  the  sense  of  the  voters. 

The  averments  In  the  return  of  the  auditor 
that  the  warrants  were  originally  issued  In 
excess  of  the  income  and  revenue  provided 
for  the  respective  years  were  stricken  out 
on  motion,  and  have  no  bearing  in  the  consid- 
eration of  the  case. 

Among  the  questions  raised  by  the  defens- 
es set  up  by  respondent  are  these:    First, 
can  a  county  which  has  fallen  Into  debt  by 
meet  its  ordinary  current  expenses,  all  of  its  i  issuing  warrants  on  its  treasury  up  to  the 


revenue  and  income  produced  by  a  levy  of  40 
cents  on  the  $100  valuation  of  taxable  property 
in  the  county,  and  therefore  cannot  spare  any 
part  thereof  to  apply  to  the  payment  of  any 
part  of  any  of  said  judgments." 

Respondent,  as  auditor  of  the  state,  refus- 
ed to  register  the  bonds,  assigning,  among 
other  reasons  for  his  refusal,  the  following: 
That  the  warrants  on  which  the  judgments 
were  based  were  issued,  as  heretofore  stated, 
In  excess  of  the  Income  and  revenue  provided 
for  the  respective  years  when  they  were  Is- 
sued; that  the  debt*  evidenced  by  said  war- 
rants so  issued  In  excess  of  the  Income  and 


full  amount  of  the  income  and  revenue  an- 
ticipated and,  In  a  sense,  provided  for  the 
year,  which  warrants  have  passed  Into  judg- 
ment, issue  bonds  to  pay  the  judgments,  If 
two-thirds  of  the  voters  of  the  county,  vot- 
ing at  an  election  held  for  the  purpose,  as- 
sent to  the  bond  issue?  Second,  can  it  do  so 
In  the  absence  of  an  empowering  statute? 
The  portion  of  section  12  which  is  pertinent 
is  the  first  clause  of  the  first  paragraph,  and 
reads  as  follows: 

"No  county,  city,  town,  township,  school  dis- 
trict or  other  political  corporation  or  subdivi- 
sion of  the  state  shall  be  allowed  to  become  in- 
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debted  in  any  manner  or  for  any  purpose  to  an 
amount  exceeding  in  any  year  the  income  and 
revenue  provided  for  such  year,  without  the 
assent  of  two-thirds  of  the  voters  thereof  vot- 
ing at  an  election  to  be  held  for  that  purpose." 
Section  12,  art.  10,  Const 

1.  The  proposed  bonds  would  be  invalid  in 
my  judgment  for  want  of  power  in  the  coun- 
ty to  issue  them,  even  if  It  be  conceded  they 
would  be  such  an  Indebtedness  as  Is  con- 
templated by  section  12,  article  10,  of  the 
Constitution.  No  authority  existed  by  legis- 
lative grant,  nor  had  any  method  been  pro- 
vided to  ascertain  the  will  of  the  voters  of 
the  county  on  the  matter.  Said  section  of 
the  Constitution  is  not  self-enforcing  in  the 
sense  of  being  a  direct  grant  of  power  to 
counties  to  incur  debts,  but  leaves  to  the 
Legislature  the  right  to  do  that  when  deemed 
advisable,  and  to  provide  a  method  for  tak- 
ing the  sense  of  the  voters.  The  constitu- 
tional provision  is  negative  in  form  and  a  re- 
striction on  the  power  of  public  corporations 
to  incur  debts  and  on  the  authority  of  the 
Legislature  to  authorize  such  corporations 
to  become  indebted.  Constitutional  limita- 
tions of  this  character  are  not  construed  as 
grants  of  authority  to  political  subdivisions 
of  a  state.  Federal,  etc.,  By.  Co.  v.  Pitts- 
burg, 226  Pa.  419,  75  AtL  662;  Abbott,  Pub. 
Secur.  §  143.  In  every  Instance  that  I  know 
of,  where  debts  created  under  section  12 
have  been  upheld,  a  statute  authorized  the 
debt  and  provided  for  an  election.  We  have 
a  statute  to  empower  counties,  etc.,  to  refund 
their  bonds  and  .  fund  Judgments  against 
them  at  lower  Interest;  but  this  statute  is 
not  in  enforcement  of  said  section  12,  nor 
applicable  to  the  bonds  in  question,  for  the 
authority  given  is  to  fund  or  refund  with- 
out a  vote  of  the  people,  except  in  the  case 
of  bonds  Issued  in  aid  of  a  railroad,  when  a 
majority  vote  is  required.  K.  S.  1909,  §  1249. 
Besides,  the  indebtedness  authorized  to  be 
refunded  would  look  to  the  same  resources 
of  the  county  for  payment  as  the  original 
debt,  and  not  to  additional  taxation,  as  In 
the  case  of  a  debt  created  under  section  12. 
Section  1250  relates  at  most  to  refunding 
bonds  only  and  by  a  majority  yote.  If  coun- 
ties possess  Inherent  power  to  borrow  mon- 
ey, which  is  what  the  proposed  bond  issue 
contemplates,  the  quoted  clause  of  section 
12  operates  as  a  constitutional  limitation  of 
the  power;  if  they  have  no  such  inherent 
power,  and  can  only  borrow  pursuant  to  a 
grant  of  power  by  the  Legislature,  the 
clause  is  a  constitutional  limitation  of  the 
authority  of  the  Legislature  to  make  the 
grant — a  statement  of  the  extent  to  which 
the  Legislature  may  authorize  the  county 
to  go.  The  rule  is  that  counties  are  quasi 
public  corporations,  and  to  use  the  language 
of  an  opinion  of  this  court,  have  "Just  such 
powers,  and  only  such,  as  the  state,  by  its 
lawmaking  power,  confers  upon  them."    Jef- 


ferson County  v.  St.  Louis  County,  118  Mo. 
619,  625,  21  S.  W.  217.  That  a  county  has 
no  implied  power  to  borrow  money  has  been 
often  held  in  other  jurisdictions,  and  la  the 
accepted  doctrine.'  Abbott,  Pub.  Secur.  {  57, 
p.  103.  The  question  is  discussed  at  length, 
and  the  adjudications  listed  in  the  notes  of 
the  cited  and  following  sections  of  that 
treatise,  which  says,  concerning  public  cor- 
porations in  general,  that  "some  of  the  earli- 
er cases  held  that  an  implied  power  existed 
to  incur  Indebtedness  through  the  borrow- 
ing of  money,  but  the  later  authorities  deny 
almost  universally  this  doctrine."  Another 
treatise,  in  speaking  of  counties,  says: 

"It  is  very  generally  held  that,  in  the  absence 
of  a  statute,  a  county  has  no  power  to  borrow 
money,  and  this  though  the  purpose  may  be  to 
apply  the  money  to  a  public  use."  7  Am,  & 
Eng.  Ency.  Law  (2d  Ed.)  p.  932. 

And  again  we  find  the  rule  thus  stated, 
supported  by  a  long  array  of  decisions: 

"The  weight  of  authority  from  the  adjudged 
cases  is  that  counties,  being  the  creatures  of 
statute,  have  no  powers  except  those  granted  by 
statute,  and  that  the  power  to  borrow  money 
will  not  be  implied  but  must  be  expressly  grant- 
ed to  authorize  its  exercise."  16  Corp.  Jur.  f 
277,  p.  573. 

The  reason  for  this  doctrine  Is  that  public 
corporations  are  Invested  with  the  power  to 
raise  by  taxation  the  money  needed  to  enable 
them  to  perform  their  functions,  and  the  ex- 
press grant  of  the  right  to  raise  money  in 
that  mode  excludes  the  implication  of  the 
right  to  raise  It  by  borrowing.  Ketchum  v. 
Buffalo,  14  N.  Y.  356;  Mayor  of  Nashville 
v.  Kay,  19  WalL  (86  U.  S.)  468,  475,  22  L. 
Ed.  164.  In  the  present  case,  not  only  is 
money  to  be  borrowed,  but  the  negotiable  se- 
curities of  the  county  are  to  be  issued  as 
evidences  of  the  debt,  and  the  power  to  do 
this  does  not  belong  to  a  county,  unless  ex- 
pressly granted  by  the  legislative  authority 
of  the  state.  A  text-writer  already  quoted 
says,  in  discussing  the  power  in  this  matter 
of  bodies  politic  in  general: 

"The  rule  now  established  by  an  overwhelming 
weight  of  authority  is  that  the  power  of  a  public 
corporation  to  issue  negotiable  securities  must 
be  expressly  given,  and  can  never  be  implied. 
There  are  some  modifications  of  the  doctrine, 
which  will  be  noted  later."  Abbott,  Pub.  Secur. 
S  84,  p.  167. 

The  subject  was  dealt  with  by  the  Su- 
preme Court  of  the  United  States  in  Police 
Jury  v.  Britton,  16  Wall.  (D.  S.)  566,  21  L 
Ed.  251.  See,  too,  cases  cited  in  Abbott,  Pub- 
lic Securities,  p.  173  et  seq.,  including  Mer- 
rill v.  Monticello,  138  U.  S.  678,  11  Sup.  Ct 
441,  34  L.  Ed.  1069;  0.,  B.  ft  Q.  By.  Co.  v. 
Otoe  County,  83  U.  S.  (16  Wall.)  667,  21  L. 
Ed.  375;  City  of  Brenham  v.  Bank,  144  C.  S. 
173,  12  Sup.  Ct  559,  36  L.  Ed.  390;  Ashuelot 
Nat  Bank  v.  School  Dist,  56  Fed.  197.  6  G. 
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G.  A.  468;  Claiborne  County  v.  Brooks,  111 
U.  S.  408,  4  Slip.  Ot  489,  28  L.  Ed.  470;  Wat- 
son v.  City  of  Huron,  97  Fed.  449,  38  C.  C. 
A.  264.  The  same  doctrine  was  plainly  Im- 
plied, although  not  expressly  declared,  by 
this  court  In  Brans  t.  McFarland,  186  Mo. 
70S,  724,  85  S.  W.  873.  The  modifications  of 
the  general  rule,  regarding  the  right  of  a 
public  corporation  to  issue  negotiable  securi- 
ties, referred  to  by  Abbott  in  the  quoted  ex- 
cerpt, are  commented  on  by  him  later,  as 
follows; 

"The  implied  power  to  issue  negotiable  secu- 
rities has  been  claimed  under  the  following  cir- 
cumstances: (1)  Where  there  has  been  the  grant 
of  an  express  power  to  borrow  money  or  to 
contract  indebtedness;  and  (2)  where  the  power 
has  been  claimed  to  arise  under  the  grant  of  ex- 
press authority  to  subscribe  for  the  stock  of  a 
railroad  company,  to  construct  public  buildings, 
to  improve  highways,  or  make  some  necessary 
improvements,  or  in  genera]  to  execute  some  nec- 
essary and  proper  power  directly  given  or  im- 
pliedly existing. 

"The  early  cases  in  the  Supreme  Court  of  the 
United  States  held  almost  without  exception 
that,  where  authority  was  given  to  borrow  mon- 
ey or  to  contract  indebtedness  for  any  public 
purpose,  such  a  grant  conferred  the  power  to 
issue  negotiable  securities  as  the  usual  and  ordi- 
nary way  of  accomplishing  the  objects  of  the 
grant;  corporate  bonds  bearing  interest  and  ne- 
gotiable by  delivery  being  the  usual  and  appro- 
priate securities  for  engaging  municipal  credit. 

"These  decisions  have  all  been  expressly  or 
substantially  overruled  by  later  cases  in  the 
Supreme  Court  of  the  United  States,  notably 
those  of  Merrill  v.  Monticello,  138  U.  S.  678  [11 
Sup.  Ct  441,  34  L.  Ed.  1069],  and  City  of 
Brenham  v.  German-American  Bank,  144  U.  S. 
173  [12  Sap.  Ct  660,  36  L.  Ed.  390]." 

In  the  case  in  hand  we  are  called  on  to 
imply,  not  only  a  power  in  the  relator  coun- 
ty to  borrow  money,  but,  having  made  that 
Implication,  to  imply,  further,  a  power  to 
Issue  negotiable  bonds  for  the  loan  a  ruling 
for,  which,  so  far  as  I  know,  no  precedent 
exists. 

In  National  Life  Ins.  Co.  v.  Mead,  13  S.  D. 
37,  82  N.  W.  78,  48  L.  R.  A.  786,  79  Am.  St 
Rep.  876,  and  Stone  v.  Chicago,  207  111.  492, 
69  N.  E.  970,  cited  by  relator,  and  wherein 
municipal  bonds  to  pay  the  floating  indebted- 
ness of  the  city  were  upheld,  there  was  ex- 
press statutory  authority  for  the  issue  of 
bonds.  Such  authority  was  given,  or  at- 
tempted to  be,  by  our  Legislature  in  1919, 
but  that  was  prior  to  the  election  for  the 
issue  of  the  bonds  in  controversy.  Laws 
1919,  p.  179.  And  I  will  observe-  here  in  ref- 
erence to  those  oases  wbat  might  be  said 
more  properly  under  the  second  paragraph 
of  this  opinion,  that  neither  of  them  involved 
the  effect  of  constitutional  limitations  like 
ours,  upon  the  right  of  a  county  to  borrow 
money  to  pay  warrants  issued  for  past  ex- 
penditures, but  involved  only  the  meaning 
at  a  statute  authorizing  the  borrowing  of 


money.  The  same  is  true  of  the  cases  cited 
in  the  foregoing  cases.  Morris  v.  Taylor,  31 
Or.  62,  49  Pac.  660;  Huron  v.  Second  Ward 
Sav.  Bank,  86  Fed.  272,  80  C.  C.  A  38,  49 
L  B.  A.  634 ;  Portland  Sav.  Bank  v.  Evans- 
ville  (C.  O.)  25  Fed.  389. 

2.  Will  the  county,  by  the  proposed  issue 
of  bonds,  become  Indebted  within  the  mean- 
ing of  section  12,  article  10,  of  the  Consti- 
tution? We  will  be  helped  In  the  attempt  to 
answer  this  Inquiry  by  looking  Into  the  prior 
decisions  of  the  court  upon  the  section.  Sec- 
tion 11  is  a  limitation  on  the  rates  of  taxation 
that  may  be  levied  for  county,  city,  town,  or 
school  purposes;  whereas  section  12  is  a  lim- 
itation on  the  power  of  a  county,  city,  town, 
school  district,  or  other  public  corporation 
to  incur  debts.  If  a  public  corporation  be- 
comes indebted  nnder  section  12,  the  debt 
must  be  paid  by  taxation  of  one  kind  or  an- 
other, and  mainly  by  direct  levies;  and,  in- 
asmuch as  section  11  declares  its  restrictions 
as  to  rates  of  taxation  shall  "apply  to  taxes 
of  every  kind  and  description,  whether  gen- 
eral or  special,  except  taxes  to  pay  valid  in- 
debtedness now  existing,  or  bonds  which  may 
be  issued  In  renewal  of  such  Indebtedness," 
it  was  first  held  that  any  public  debt  created 
in  the  mode  provided  In  section  12  was  sub- 
ject to  the  limitations  on  rates  imposed  by 
section  11 ;  that  is  to  say,  the  debt  would  be 
unconstitutional  notwithstanding  it  was  au- 
thorized by  the  requisite  vote  of  the  people, 
If  the  annual  tax  levied  to  pay  the  interest 
and  create  a  sinking  fund,  when  added  to  the 
tax  levied  to  pay  the  current  expenses  of  the 
county  or  other  public  or  quasi  public  cor- 
poration for  the  year,  exceeded  the  maximum 
rate  whjch  might  be  levied  by  the  particular 
public  corporation  under  section  11.  State 
ex  rel.  Robinson  v.  Town  of  Columbia,  111 
Mo.  365,  20  S.  W.  90.  This  construction 
made  it  impossible  for  any  such  corporation 
to  exceed  the  maximum  rates  provided  in 
section  11,  either  to  pay  ordinary  expenses, 
like  the  salaries  of  officers,  cost  of  caring  for 
paupers,  etc.,  or  extraordinary  expenses,  such 
as  the  interest  and  principal  of  a  debt  creat- 
ed to  provide  for  a  water  or  light  supply,  pub- 
lic sewers,  etc*  or  to  pay  both  classes  of 
expense.  This  construction  was  later  over- 
ruled in  favor  of  the  view  that  the  rate  of 
taxation  needed  to  pay  the  interest  on  and 
create  a  sinking  fund  to  discharge  the 
principal  of  a  debt  incurred  as  provided  in' 
section  12  might  be  levied  in  addition  to  the 
maximum  rate  prescribed  In  section  11,  a 
construction  which  has  since  prevailed.  La- 
mar, etc.,  Co.  t.  Lamar,  128  Mo.  188,  26  S. 
W.  1025,  31  S.  W.  766,  32  L.  R.  A.  157;  Id., 
140  Mo.  145,  39  S.  W.  768 ;  Water  Co.  v.  City 
of  Aurora,  129  Mo.  540,  31  S.  W.  946;  State 
ex  rel.  Miller  v.  Bridge  Co.,  164  Mo.  208,  64  S. 
W.  187 ;  City  of  Lexington  ex  rel.  v.  Bank,  165 
Mo.  671, 65  S.  W.  943;  State  ex  rel.  v.  Neosho, 
203  Ma  40,  101  S.  W.  99.    The  point  arises 
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whether  the  court,  to  that  departure  from 
the  first  construction,  meant  to  say  section 
12  should  operate  Independently  of  section  11 
not  only  as  regards  Incurring  debts  for  un- 
usual expenditures,  but  for  those  of  the  an- 
nual routine  as  well ;  that  is,  whether  under 
section  12  the  people  of  a  county  might  re- 
ject altogether  the  cash  system  of  section 
11  and  vote  debts  for  routine  expenses  up  to 
5  per  cent,  of  the  value  of  the  taxable  prop- 
erty of  the  county.  While  the  court  in  none 
of  these  cases  had  occasion  to  determine  gen- 
erally the  purpose  for  which  an  Indebtedness 
might  be  incurred  under  section  12,  in  all  of 
them  the  debts  were  created  to  provide  for 
some  kind  of  public '  service.  The  decisions 
in  which  this  court  sanctioned  a  tax  levy  in 
excess  of  the  maximum '  prescribed  in  sec- 
tion 11,  when  the  tax  was  to  pay  a  debt 
Incurred  under  section  12,  assumed  that  the 
ordinary  annual  expenditures  of  the  munici- 
pality are  to  be  taken  care  of  by  taxes  raised 
within  the  limits  of  section  11,  and  the  ex- 
cess levy  was  permitted  when  voted  accord- 
ing to  section  12,  on  the  theory  that  ex- 
penditures for  other  than  ordinary  purposes 
might  become  necessary,  and  the  revenue 
raised  within  the  rates  prescribed  In  sec- 
tion 11  be  insufficient  to  meet  them  without 
intrenching  on  the  funds  required  to  defray 
the  usual  running  expenses  of  the  municipal- 
ity. As  stated,  in  every  case  so  far  decid- 
ed, the  unusual  expenditure  was  for  a  public 
utility,  and  the  court  declared  that  the  mak- 
ers of  the  Constitution  could  not  have  Intend- 
ed either  that  municipalities  should  be 
denied  the  benefits  of  public  utilities,  or  that 
they  must  be  paid  for  out  of  the  rates  provid- 
ed in  section  11,  to  the  deprivation  of  means 
to  pay  the  ordinary  expenses  of  the  particu- 
lar public  corporation.  The  minority  opinion 
in  the  Lamar  Case  held  that  a  municipality 
had  two  alternatives;  L  e.,  to  do  without  a 
desired  public  service,  or  pay  for  it  out  of 
taxes  raised  within  the  limits  of  section  11. 
The  majority  opinion  held  there  was  a  third 
possible  construction,  "that  is  to  say,  may 
It  not  have  been  intended  that  the  'annual 
tax*  authorized  to  be  Imposed,  upon  a  vote, 
under  section  12,  should  be  levied  and  col- 
lected (within  the  limitations  of  that  section) 
in  addition  to  the  annual  rates  for  local  pur- 
poses permitted  (without  any  vote)  by  sec- 
tion 11?"  And  again,  treating  of  the  two 
sections,  the  opinion  said: 

"One  object  was  to  limit  the  rates  of  taxation 
for  raising  the  annual  revenue  required  for  local 
purposes;  the  other,  to  limit  the  power  to  Incur 
indebtedness  beyond  the  annual  income  and 
revenue  provided  for  any  one  year. 

"Section  11  deals  with  rates  of  taxation  for 
annual  revenue  which  may  be  applied  by  the  lo- 
cal authorities  to  meet  'the  ordinary  and  current 
expenses'  of  the  local  government.  Book  v. 
Earl,  87  Mo.  252.  Compare  Const.  1875,  art 
»,  t  18" 


And  again: 

"It  seems  first  of  an  necessary  tnst  the  funds, 
permitted  by  section  11  to  be  raised  for  the 
legitimate,  ordinary  purposes  of  the  government, 
should  be  preserved  from  invasion  or  diminu- 
tion by  any  tax  levied  under  section  12.  Ex- 
perience demonstrates  that  the  limitations  of 
section  11  are  narrow  enough  even  as  applied  to 
the  general  needs  of  the  municipalities  which 
that  section  governs.  The  provisions  of  section 
12  were  not  designed  to  cut  down  the  annual 
revenue  intended  for  the  ordinary  wants  of  the 
local  governments.  But  such  a  cutting  down 
would  be  imperative,  if  the  first  alternative  rul- 
ing, already  discussed,  were  adopted."  128  Mo. 
loc  dt.  216,  220,  31  S.  W.  760,  32  L.  R.  A. 
157.    (All  italics  mine.) 

Those  expressions  of  this  court  when  It 
abandoned  the  view  that  a  tax  levied  to  pay 
an  Indebtedness  incurred  under  section  12 
must  not  transcend  the  rate  limit  provided 
in  section  11  plainly  Imply,  and  in  effect 
say,  that  the  ordinary  or  local  expenses  of 
a  county  or  municipality  must  be  taken  care 
of  within  the  limits  of  section  11,  and  that 
section  12  authorizes  an  indebtedness  to  be 
Incurred  not  to  take  care  of  those  expenses, 
but  Of  new  debts  created  for  other  purposes 
than  to  carry  along  the  ordinary  affairs  of 
the  county  or  -municipality.  That  section  11 
was  intended  to  limit  the  power  of  a  public 
corporation  to  tax  for  usual  and  current  pur- 
poses was  declared  in  Brooks  v.  Schultz, 
178  Mo.  222,  226,  77  3.  W.  861,  and  in  Evans 
v.  McFarland,  186  Mo.  703,  725,  85  S.  W.  873, 
et  seq.  where  the  court  in  adverting  to  the 
decision  In  Lamar,  eta,  Co.  v.  Lamar,  supra, 
said  that,  In  the  latter  case : 

"This  court,  brushing  away  all  contrary  ex- 
positions, held,  in  effect,  that  section  11,  article 
10,  of  the  Constitution,  contemplated  an  annual 
rate  of  taxation  for  municipal  purposes  to  be 
levied  without  a  vote,  of  50  cents  on  $100  of 
valuation,  to  be  devoted  under  the  cash  system 
of  the  Constitution,  to  affording  the  municipal- 
ity a  means  of  subsistence,  and  that  the  tax 
contemplated  by  section  12  of  article  10  of  the 
Constitution  is  not  a  fixed  charge  on  the  reve- 
nues derived  by  said  50-cent  levy,  but  is  in  ad- 
dition thereto.'' 

The  opinions  on  this  subject  show  the 
thought  has  never  occurred  to  this  court  here- 
tofore that  a  debt  might  be  created  under 
section  12,  in  order  to  discharge  a  debt  pre- 
viously Incurred  for  the  ordinary  expenses 
of  a  city  or  county;  and  that,  on  the  contra- 
ry, it  was  always  in  the  minds  of  the  Judges, 
both  those  who  agreed  to  the  later  construc- 
tion of  the.  Constitution  and  those  who  ad- 
hered to  the  earlier  one,  that  such  a  debt 
could  be  contracted  only  for  some  other  pur- 
pose than  taking  care  of  delinquent  warrants 
issued  for  current  expenses  of  prior  years, 
or  judgments  on  them.  And,  as  said  before, 
so  far  no  such  Indebtedness  has  been  sanc- 
tioned except  for  some  public  service.  I 
do  not  say  cases  cannot  arise  in  which  it 
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properly  might  be  created  for  another  pur- 
pose, bat  only  say  that  in  my  opinion  it  can- 
not, under  the  Constitution,  be  contracted  to 
discharge  warrants  issued  for  the  usual  an- 
nual expenses,  or  judgments  on  them,  when 
the  warrants  are  not  paid  because  of  a  de- 
ficiency of  the  expected  Income  from  taxes 
and  other  sources  of  revenue. 

It  is  true  this  court  has  held  a  county  may 
anticipate  the  revenues  provided  for  a  year, 
that   warrants   may   be   drawn    within   the 
amount   of   the  provided   revenue,   and,   if 
warrants    are  not  paid   because   of   disap- 
pointment in  the  amount  of  taxes  received, 
they  are  not  void,  but  may  be  paid  out  of 
any  surplus  remaining  in  the  treasury  In  a 
succeeding  year  after  the  ordinary  expenses 
of  such  year  have  been  defrayed;   but  the 
latter  must  be  paid  first,'  a  clear  indication 
that  every  year  must  bear  its  own  burdens 
before  It  can  take  on  those  pf  a  prior  year, 
thereby  preventing  debts  from  accumulating. 
Book  v.  Earl,  87  Mo.  246;   Trnsk  v.  Living- 
ston Co.,  210  Mo.  682,  684,  109  S.  W.  656, 
37  L.  R.  A.  (N.  S.)  1045.    This  power  of  an- 
ticipation of  the  current  revenues  appears 
to  have  been  confined  by  the  Supreme  Court 
of  Iowa,  la  construing  a  constitutional  provi- 
sion like  ours,  to  such  revenues  as  were  "ab- 
solutely certain  to  he  received  by  the  collec- 
tion of  taxes."    French  v.  City  of  Burlington, 
42  Iowa,  614.  And  In  Book  v.  Earl,  87  Mo.  252, 
the  court  indicated  the  extent  of  the  power 
to  anticipate,  and  what  was  meant  by  the 
"revenues  provided,"  by  saying  the  purpose 
of  the  Constitution  was  to  limit  the  "expendi- 
tures in  any  given  year  to  the  amount  of 
revenue  which  such  tax  would  bring  into  the 
treasury  for  that  year;    *    •    *    the  county 
court  might  anticipate  the  revenue  collected, 
and  to  be  collected,  for  any  given  year,  and 
contract  debts  for  ordinary  current  expenses, 
which  would  be  binding  on  the  county  to  the 
extent  of  the  revenues   provided   for  that 
year,  but  not  in  excess  of  it"    It  Is  doubtful 
whether  a  sound  construction  of  the  Con- 
stitution will  allow  a  county  court  to  Issue 
warrants  up  to  the  full  amount  of  the  income 
the  county  will  collect  if  all  the  taxes  levied 
are  paid,  in  view  of  the  well-known  fact  that 
receipt  in  full  of  levies  rarely  is  realized. 
Be  that  as  it  may,  there  is  an  essential  differ- 
ence in  principle  between  holding  that  a  war- 
rant drawn  against  the  revenues  provided  for 
»  year  may  be  paid  out  of  the  surplus  rev- 
enues of  a  succeeding  year  and  holding  that 
an  Indebtedness  may  be  created  and  bonds 
Issued  to  take  up  an  aggregate  of  debts  in- 
curred for  ordinary  expenses.    The  principal 
purpose  of  the  sections  of  the  Constitution 
with  which  we  are  dealing,  as  has  been  de- 
clared repeatedly,  is  to  prevent  the  accumula- 
tion of  public  debts,  to  establish  the  cash  sys- 
tem and  abolish  the  credit  system  In  public 
affairs,  and  to  restrain  Improvident  manage- 
ment    It  may  be  argued  with  some  con- 


sistency that  If  a  county  has  issued  warrants 
which  it  is  unable  to  pay  because  it  was 
disappointed  in  its  collection  of  taxes  and 
other  anticipated  income,  nevertheless  it  may 
discbarge  those  warrants  out  of  the  surplus 
revenues  of  a  later  year;  for  this  policy 
does  not  tend  to  pile  up  public  debts,  but 
tends,  rather,  to  induce  economy  of  admin- 
istration, and  thereby  discharge  debts  which 
arise  through  failure  to  collect  provided  rev- 
enues in  full.  The  contrary  result  will 
happen  if  you  say  a  county  need  not  be 
confined  to  a  surplus  yielded  by  economical 
methods  of  business,  higher  assessments,  or, 
perchance,  a  growth  of  the  taxable  wealth 
of  a  county  in  paying  off  delinquent  current 
expenses,  but  may  vote  and  issue  bonds  for 
the  purpose.  This  doctrine  tends  to  frustrate 
the  policy  of  the  Constitution  to  put  public 
affairs  on  a  cash  basis  and  prevent  the  ac- 
cumulation of  debt.  The  admitted  fact  in 
the  present  case  that  the  counties  of  the  state 
owe  nearly  $2,000,000  for  delinquent  current 
expenses,  together  with  the  suggestion  that 
If  Clark  county  succeeds  in  the  present  at- 
tempt to  fund  its  said  debt,  other  counties 
likely  will  follow,  shows  what  will  be  the  re- 
sult If  section  12  is  construed  to  permit  the 
funding.  With  $2,000,000  of  county  debts 
Incurred  for  ordinary  expenses,  to  say  noth- 
ing of  those  of  cities,  towns,  etc.,  put  into  the 
form  of  Interest-bearing  securities,  what  will 
be  left  of  the  "cash  system'.'  In  public  busi- 
ness, so  often  asserted  to  have  been  the  object 
of  the  Constitution?  To  permit  a  debt  to  be 
voted  in  advance  to  pay  current  expenditures, 
because  a  deficiency  of  revenue  is  certain  to 
occur  In  consequence  of  uncollected  taxes 
(though  such  debt  would  be  a  new  one  and 
therefore  more  within  the  letter  of  section 
12)  would  enable  a  county  to  abolish  totally 
the  cash  system  of  public  business,  Intended 
to  be  put  Into  effect  by  the  Constitution; 
and  the  same  mischief  must  follow,  If  a  debt 
may  be  voted  to  make  good  a  deficiency 
which  has  accrued  from  anticipating  the  rev- 
enues of  previous  years.  In  either  event  the 
maximum  rates  prescribed  In  section  11 
could  be  nullified.  The  foregoing  considera- 
tions make  it  patent  to  my  mind  that  hereto- 
fore the  discharge  of  warrants  issued  or 
judgments  rendered  on  account  of  current 
expenditures  was  not  regarded  by  this  court 
as  a  purpose  for  which  a  county  may  be- 
come indebted  under  section  12,  and  that  to 
so  hold  would  be  an  unsound  construction 
of  the  Constitution. 

The  weight  of  authority  supports  the  prop- 
osition that  the  proposed  bonds,  issued  to 
fund  prior  contractual  obligations,  would  not 
constitute,  becoming  Indebted  within  the 
meaning  of  section  12;  in  other  words, 
would  not  be  the  creation  of  a  new  indebted- 
ness, when  the  transaction  Is  regarded  from 
the  standpoint  of  what  are  the  elements  of  a 
new  debt    In  one  sense  the  bonds  may  be 
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regarded  as  a  new  debt,  but  not  in  the  con- 
stitutional sense.  Said  section  has  reference 
to  becoming  indebted  In  a  substantial  sense, 
and  so  as  to  increase  the  financial  obliga- 
tions of  the  county  or  city.  That  bonds  Is- 
sued by  a  public  corporation  to  fund  a  float- 
ing obligation  or  to  refund  old  bonds  do 
not  constitute  a  new  indebtedness  in  the 
meaning  of  such  constitutional  limitations 
Is  'the  doctrine  accepted  by  the  standard  text- 
writers  upon  the  reasoning  and  decisions  of 
the  courts.  Abbott,  Public  Securities,  |  209, 
p.  431;  6  McQulllin,  Mun.  Corp.  {  2770,  p. 
4798.    The  author  first  cited  said: 

"The  objection  that  through  the  issue  of  re- 
newal or  refunding  bonds  a  new  debt  is  cre- 
ated has  been  repeatedly  decided  by  the  courts 
as  not  well  taken,  for  .the  reason  that  the  pro- 
ceeds of  such  bonds  are  used,  not  for  the  pur- 
pose of  adding  to  the  indebtedness  or  the  obliga- 
tions of  the  corporation,  but  of  paying  outstand- 
ing ones,  which,  immediately  upon  the  exchange 
or  payment,  become  canceled  and  extinguished 
and  incapable  of  enforcement  as  corporate  obli- 
gations ;  the  only  legal  indebtedness  existing 
against  the  public  corporation  as  a  result  of  the 
process  being  the  new  refunding  or  renewal 
bonds.  Bonds  issued  to  fund  a  valid  indebt- 
edness neither  create  any  debt  nor  increase 
the  debt,  but  merely  change  the  form  of  the 
indebtedness."  Abbott,  loc.  cit  431,  432. 

It  is  true  the  Supreme  Court  of  the  United 
States,  in  an  opinion  dissented  from  by  three 
of  the  Judges  and  decided  the  other  way  on 
the  circuit  (Cummins  v.  Township  of  Doon 
[C.  C]  42  Fed.  664),  took  a  distinction  be- 
tween refunding  bonds  issued  to  be  exchang- 
ed for  outstanding  bonds  and  those  issued 
to  be  sold  and  the  proceeds  devoted  to  paying 
the  prior  bonds,  holding  that  in  the  former 
case  an  Indebtedness  was  not  created  within 
the  meaning  of  such  a  constitutional  pro- 
vision as  section  12;  whereas,  in  the  latter 
case  It  was;  because,  in  the  interval  be- 
tween the  Issue  of  new  bonds  and  the  appli- 
cation of  the  proceeds  to  pay  the  old  ones, 
there  was  an  increase  of  the  indebtedness 
of  the  public  corporation;  a  doctrine  that 
hinders  needlessly  the  power  of  a  munici- 
pality to  refund  its  debts.  It  is  said  in  a 
treatise  cited  above  that  the  decision  has 
been  so  distinguished  and  criticized  in  respect 
of  the  point  in  question  that  Its  authority 
has  been  much  modified,  if  not  entirely  de- 
stroyed. Abbott,  Pub.  Secur.  p.  435.  The 
case  has  not  been  approved  generally;  one 
court  remarking  that  the  distinction  taken 
"seems  to  be  more  nice  than  real,  and,  In  view 
of  the  vigorous  dissent  that  was  accorded 
the  opinion,  we  may  be  permitted  to  doubt 
whether  It  will  ever  be  made  again."  City 
of  Huron  v.  Sav.  Bank,  86  Fed.  279,  30  O. 
C.  A.  42,  49  L.  R.  A  534.  In  another  case 
the  decision  was  declared  to  be  the  source 
of  all  the  trouble  in  dealing  with  the  ques- 
tion in  hand,  and  the  opinion  declared  the 
courts  of  the  states  had  almost  uniformly 
refused  to  follow  it,  and  instead  had  ac- 


cepted the  minority  opinion.  Veatch  ▼.  City 
of  Moscow,  18  Idaho,  818,  109  Pac.  722,  21 
Ann.  Gas.  1832.  In  the  New  York  Court  of 
Appeals  the  point  was  presented  of  whether 
or  not  bonds,  issued  under  a  refunding  act 
which  might  either  be  used  to  discharge  a 
prior  issue  or  sold  and  the  proceeds  used  to 
cancel  the  prior  ones,  were  valid,  in  view 
of  a  statutory  provision  against  the  city 
borrowing  money.  The  new  bonds  were  held 
not  to  amount  to  a  borrowing  and  increasing 
of  the  debt  of  the  city  within  the  statute,  the 
court  saying  that,  If  sold  for  the  purpose  of 
raising  money  to  pay  'old  bonds,  the  effect 
was  not  different  from  what  it  would  have 
been  if  they  had  been  exchanged.  The  suit 
was  one  for  specific  performance  to  compel 
the  purchaser  of  the  new  bonds  to  take  them, 
he  defending  on  the  ground  that  they  were 
invalid.  Poughkeepsie  v.  Quintard,.  136  N.  x*. 
275,  32  N.  E.  764.  The  Supreme  Court  of 
Oklahoma,  in  passing  upon  the  legality  of 
bonds  Issued  to  take  up  warrants  and  other 
forms  of  floating  debts  of  that  state  and  of 
the  territory  of  Oklahoma,  had  occasion  to 
decide  whether  the  new  bonds  created  a  new 
debt,  for,  if  they  did,  they  were  void,  as  the 
question  had  not  been  submitted  to  a  popular 
vote.    The  opinion  said: 

"It  has  frequently  been  held  that,  where  bonds 
have  been  issued  for  the  express  purpose  of  liq- 
uidating an  outstanding  indebtedness,  such 
bonds  neither  created  nor  increased  the  public 
debt,  but  simply  changed  its  form."  In  re  Men- 
nefee,  State  Trea&,  22  Old.  865,  874,  97  Pac. 
1014, 1018. 

The  point  arose  for  decision  in  Indiana, 
as  to  the  validity  of  a  proposed  bond  issue, 
and  that,  too,  under  a  constitutional  provi- 
sion wirich  prohibited  public  corporations 
to  "become  indebted  in  any  manner  or  for 
any  purpose  to  an  amount  in  the  aggregate 
exceeding  2  per  cent  on  the  value  of  the 
taxable  property  within  such  corporation, 
to  be  ascertained  by  the  last  assessment  for 
state  and  county  taxes  previous  to  the  incur- 
ring of  such  indebtedness."  The  opinion 
said  the  "issuing  of  new  bonds  to  provide,  at 
their  par  value,  for  the  payment  of  an  old 
debt,  or  the  substitution  of  new  evidences  of 
a  pre-existing  debt,  Is  not  in  any  legal  or 
proper  sense  the  creation  of  a  new  Indebted- 
ness." Powell  v.  City  of  Madison,  107  Ind. 
106,  8  N.  E.  31.  In  dealing  with  the  propo- 
sition, the  Supreme  Court  of  California  said 
that— 

"Merely  to  fund  or  refund  an  existing  debt  is 
not  to  'incur  an  indebtedness  or  liability.'  A 
bond  is  not  an  indebtedness  or  liability — it  la 
only  the  evidence  or  representative  of  an  in- 
debtedness; and  a  mere  change  in  form  of  the 
evidence  of  indebtedness  is  not  the  creation  of  a 
new  indebtedness  within  the  meaning  of  the 
Constitution." 

The  court  then  proceeded  to  examine  and 
reject  the  case  of  Doon  Twp.  v.  Cummins, 


Digitized  by 


Google 


McO 


EX  PARTE  LERNEB 
(118  8.W.) 


831 


142  U.  S.  386,  12  Sup.  Ot  222,  85  I*  Ed.  1044, 
saying  the  correct  role  was  stated  in  the 
dissenting  opinion.  Lob  Angeles  v.  Teed,  112 
Cal.  319,  827,  44  Pac.  680.  There  are  other 
authorities  of  like  tenor,  Including  5  McQull- 
Un,  Mun.  Corp.  {  2770;  1  Dillon,  Man.  Corp. 
379  ;  Hirt  v.  City  of  Erie,  200  Pa.  223,  49  Atl. 
796;  Hotehkiss  v.  Marlon,  12  Mont  218,  29 
Pac  821,  followed  In  Palmer  t.  City  of  Helena, 
19  Mont  61,  47  Pac.  209;  Bwert  v.  Mallery,  IS 
S.  r>.  151,  91  N.  W.  479 ;  Hamilton  County  t. 
Sav.  Bank,  157  Fed.  19,  84  C.  C.  A  623 ;  Mor- 
ris ▼.  Taylor,  31  Or.  62,  49  Pac.  660.  It  seems 
to  me  this  is  the  doctrine  of  both  the  major- 
ity and  the  minority  opinions  In  State  ex  rel. 
v.  Neosho,  203  Mo.  40,  p.  95,  101  S.  W.  99, 
of  the  majority  opinion  by  Implication  and  of 
the  minority  one  by  express  statement 

It  will  be  observed  the  question  has  been 
presented  to  the  courts  in  this  phase:   That 
bonds  intended  to  be  Issued  to  fund  a  floating 
debt  or  refund  prior  bonds  would  increase 
the  total  indebtedness  of  the  public  corpora- 
tion beyond  the  constitutional  limit  in  deal- 
'tag    with   which   proposition   the   courts,  If 
not  uniformly,  yet  nearly  so,  hare  held  the 
constitutional   limitation   would   not   be  ex- 
ceeded because  the  new  bonds  would  not  con- 
stitute a  new  debt;   therefore  would  not  In- 
crease the  indebtedness.     But  the  principle 
of  the  decisions  is  that  such  a  funding  or  re- 
funding of  bonds  Is  not  a   "becoming  in- 
debted"  on   the  part  of  a   municipality  or 
county,  for  the  reason  that  It  is  already  In- 
debted, and  is  simply  changing  the  evidence 
or  form  of  the  indebtedness.     If  the  issue 
of  bonds  is  not  a  new  debt  when  to  hold 
it  Is  would  stand  In  the  way  of  the  issue  as 
being  an  infringement  of  the   Constitution, 
It  is  difficult  to  perceive  how  It  can  be  a  new 
debt  when  to  so  hold  will  sanction  the  issue 
as  constitutional.    But  regardless  of  the  tech- 
nical distinctions  taken  In  this  connection, 
the  essential  fact  Is  that  section  12,  and 
similar  limitations,   were  not  adopted  with 
reference  to  refunding  debts,  but  with  ref- 
erence to  incurring  them. 

For  the  foregoing  reasons,  I  respectfully 
dissent  from  the  majority  opinion  herein. 


Ex  parte  LERNEB.     (No.  21641.) 

(Supreme  Court  of  Missouri,  in  Banc,    Jan.  26, 
1920.) 

1.  Habeas  corpus   <fc=>32— Constttutional- 
rrr  or  law  undeb  which  relator  held 

SUBJECT  TO  ATTACK. 

The  constitutionality  of  the  law  for  viola- 
tion of  which  petitioner  in  habeas  corpus  was 
imprisoned  is  open  to  attack  on  habeas  corpus 
proceeding,  since  an  unconstitutional  law  is  no 
law  and  its  validity  is  open  to  attack  as  deter- 
minative of  the  question  of  jurisdiction  at  any 


stage  of  the  proceeding,  even  after  conviction 
and  judgment  where  it  appears  that  petitioner 
is  legally  restrained  of  his  liberty  for  violation 
of  such  law,  even  though  it  be  on  a  charge  of  a 
misdemeanor  punishable  only  by  fine. 

2.  Municipal  corporations  «=»661(1)— Crrr 

CHARTER  PROVISIONS   CONFER  POLICE  POWER 
TO  REGULATE  USE  OF  STREETS. 

City  Charter  of  St  Louis,  art  1,  {  1,  els. 
14,  23,  25,  and  26,  giving  the  city  the  right  to 
establish,  locate,  dedicate,  and  supervise  the 
highways  of  the  city,  and  clause  33,  giving  city 
authority  to  do  all  things  expedient  for  promot- 
ing and  maintaining  the  comfort  education, 
morals,  police,  government  health,  welfare, 
trade,  commerce,  or  manufacture  of  the  city  or 
its  inhabitants,  have  their  origin  in  the  police 
power  of  the  state  and  authorize  the  city  not 
only  to  establish  and  improve  its  streets,  but 
to  prescribe  the  terms  and  conditions  upon 
which  they  may  be  used,  subject  only  to  the 
Constitution  and  laws  of  the  state  under  Const 
art  9,  I  28. 

3.  Municipal  corporations  «=>120— Penal 
ordinance  to  be  construed  according  to 
rules  of  interpretation  applicable '  to 
statutes. 

A  prosecution  for  violation  of  ordinance  pro- 
hibiting certain  acts  and  prescribing  the  penalty 
for  violation  thereof,  while  technically  a  civil 
proceeding,  will  upon  conviction  authorize  the 
imposition  of  a  penalty,  and  in  thus  far  it 
partakes  of  the  nature  of  a  criminal  action, 
and  the  ordinance  on  which  it  is  based  is  sub- 
ject to  the  same  rules  of  construction  as  a 
criminal  statute. 

4.  Municipal  corporations  «=»120— Rule  as 
to   construction   or   penal   ordinances 

STATED. 

Penal  ordinances,  like  penal  statutes,  are  to 
be  strictly  construed,  where  purpose  of  con- 
struction is  to  relieve  one  charged  with  a  viola- 
tion of  such  an  ordinance,  but  are  to  be  liberally 
construed  for  purpose  of  upholding  their  valid- 
ity. 

5.  Municipal  corporations  ®=»111(3)— Ordi- 
nance to  be  general  in  its  terms  and 
UNIFORM  IN  its  application. 

A  penal  ordinance  must  be  general  in  its 
terms  and  uniform  in  its  application  to  the 
class  of  persons  or  subjects  to  be  affected. 

6.  Municipal  corporations  «=»111(3)— Ordi- 
nance AS  TO  SOLICITATION  OT  PERSONS  UPON 
SIDEWALK    HELD    UNCONSTITUTIONAL. 

City  ordinance,  prohibiting  solicitation  of 
prospective  purchaser  while  such  purchaser  is 
on  street  or  sidewalk  in  front  of  the  place  of 
business  of  a  competitor  of  the  soliciting  per- 
son, but  which  does  not  prohibit  the  general 
personal  solicitation  of  persons  for  business  pur- 
poses upon  the  streets  and  sidewalks,  held  void, 
being  special  in  its  terms  and  local  in  its  appli- 
cation, in  violation  of  Const  art.  4,  §  53,  cl.  82. 

7.  Municipal  corporations  @=>589— Ordi- 
nance AS  TO  SOLICITATION  OF  PERSON  UPON 
SIDEWALK  MUST  ARISE  FROM  EXERCISE  OF  PO- 
LICE POWER. 

The  authority  for  the  enactment  of  ordi- 
nances relating   to  solicitation   of   prospective 
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purchasers  upon  the  sidewalk  must  arise  from 
the  exercise  of  the  police  power. 

8.  Municipal  cobpobations  «=>5©0  — Exeb- 
cise  of  police  power  fob  pbesebvation 
01"  health,  safety,  welfare,  and  comfort 
of  citizens  delegated  to  city. 

The  state  has  delegated  to  cities  the  police 
power  to  be  exercised  in  the  preservation  of  the 
health,  safety,  welfare,  and  comfort  of  their  citi- 
zens. 

9.  Municipal  cobpobations  <8=>589— What- 
ever IB  CONTRARY  TO  PUBLIC  POLICY  OB  PUB- 
LIC INTEREST  IS  SUBJECT  TO  POLICE  POWER. 

Whatever  is  contrary  to  public  policy  or  is 
inimical  to  the  public  interest  is  subject  to  the 
police  power. 

10.  Municipal  cobpobations  <8=»68(1)  — 
Court  will  not  determine  whether  ordi- 
nance IN  EXERCISE  OF  POLICE  POWER  WILL 
PROMOTE  ITS  OBJECT. 

Whether  an  ordinance  enacted  in  die  exer- 
cise of  the  police  power  is  calculated  to  pro- 
mote the  object  of  its  enactment,  or  the  munici- 
pal legislative  will  has  been  clearly  expressed, 
is  not  a  question  for  the  court. 

1L  Municipal  corporations  «=»594(1)— Pe- 
nal ORDINANCE  MUST  CONFORM  TO  CONSTITU- 
TIONAL AND  STATUTORY  REQUIREMENTS. 

Conformity  to  constitutional  and  statutory 
requirements  is  as  necessary  to  the  validity  of 
penal  ordinances  as  to  ordinances  of  other  char- 
acter. 

Ex  parte  petition  for  writ  of  habeas  cor- 
pus by  Louis  Lerner  against  Charles  Mohr- 
stadt,  Marshal  of  the  City  of  St  Louis.  Pe- 
titioner discharged. 

Frumbcrg  &  Russell,  of  St  Louis,  for  pe- 
titioner. 

Charles  H.  Daues  and  Everett  Paul  Griffin, 
both  of  St  Louis,  for  respondent. 

.  WALKER,  C.  J.  The  writ  of  habeas  cor- 
pus issued  herein  was  directed  to  the  mar- 
shal of  the  city  of  St.  Louis  commanding 
him  to  have  the  body  of  the  petitioner  before 
this  court  to  be  dealt  with  as  might  be  de- 
termined. The  production  of  the  body  of  the 
petitioner  being  waived,  the  return  of  the 
respondent,  the  marshal,  discloses  that  he 
holds  the  petitioner  to  answer  a  charge  of 
having  violated  an  ordinance  of  the  city  of 
St  Louis  which  is  alleged  by  the  petitioner 
to  be  invalid.  The  body  of  said  ordinance, 
with  which  we  are  alone  concerned,  Is  as 
follows: 

"Any  person  who  shall  accost  another  person 
on  a  street  or  sidewalk  in  front  of  any  store, 
house  or  place  of  business  in  the  city  of  St. 
Louis,  and  solicit  such  other  person  to  purchase 
any  goods,  wares  or  merchandise  of  a  like  na- 
ture as  those  kept  for  sole  within  said  store, 
house  or  place  of  business  at  another  store, 
house,  or  place  of  business,  or  shall  solicit  such 
other  person  to  enter  such  other  store,  house  or 


place  of  business,  for  the  purpose  of  examining 
or  purchasing  similar  goods,  wares'  or  merchan- 
dise, shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  stmll  be  fined  not 
less  than  ten  dollars  nor  more  than  one  hundred 
dollars.  Provided,  however,  that  nothing  here- 
in shall  be  construed  as  prohibiting  licensed  ped- 
dlers acting  within  the  scope  of  their  license, 
nor  members  of  bona  fide  organizations  doing 
lawful  picket  duty,  nor  as  prohibiting  any  one, 
whether  as  principal  or  agent,  from  soliciting 
trade  upon  the  street  or  sidewalk  In  front  of 
his  own  place  of  business."  Ordinance  80332, 
approved  April  11,  1919. 

[1]  I.  It  was  formerly  ruled  by  this  court 
that  one  held  under  process  Issued  by  a  court 
having  Jurisdiction  of  the  person  and  the  of- 
fense, and  where  the  person  was  In  the  cus- 
tody of  the  proper  officer,  habeas  corpus 
would  not  lie  to  test  the  constitutionality  of 
the  law  under  which  the  restraint  was  claim- 
ed to  be  authorized.  This  limitation  upon 
the  court's  action  first  found  expression  in 
the  early  case  of  In  re  Harris,  47  Mo.  164, 
which  was  affirmed  In  the  Boenninghausen 
Case,  91  Mo.  301,  1  S.  W.  761.  The  latter 
ruling,  however,  overlooked  an  earlier  case 
In  the  same  volume,  of  In  re  Marmaduke, 
91  Mo.  228,  4  S.  W.  91,  60  Am.  Rep.  250, 
which  held  that  the  court  was  not  so  limit- 
ed in  habeas  corpus  proceedings  and  which 
overruled  without  reference  thereto  the  Har- 
ris Case.  In  Ex  parte  Smith,  135  Mo.  223, 
36  S.  W.  628,  33  L.  R.  A.  606,  58  Am.  St. 
Rep.  576,  the  rule  as  declared  In  the  Mar- 
maduke Case  was  expressly  approved  and 
has  since  been  uniformly  followed.  In  re 
Flukes,  157  Mo.  loc.  clt.  127,  57  S.  W.  545, 
51  L.  R.  A.  176,  80  Am.  St  Rep.  619;  Ex 
parte  Neet  157  Mo.  loc.  dt  533,  57  S.  W. 
1025,  80  Am.  St  Rep.  638,  and  cases  cited; 
Ex  parte  Lucas,  160  Mo.  218,  61  S.  W.  218. 
A  cogent  reason  for  this  later  ruling  rests 
in  the  fact  that  an  unconstitutional  law  is 
no  lawr  and  its  validity  Is  therefore  open  to 
attack  as  determinative  of  the  question  of 
Jurisdiction  at  any  stage  of  a  proceeding, 
even  In  a  criminal  cose  after  conviction  and 
Judgment;  the  controlling  requisite  In  the 
application  of  the  rule  being  that  the  record 
disclose  that  the  petitioner  Is  illegally  re- 
strained of  his  liberty  regardless  of  the  stage 
of  the  proceedings  or  nature  of  the  charge, 
although  it  may  be  but  a  misdemeanor  pun- 
ishable only  by  a  fine.  See  the  Smith,  Neet, 
and  Lucas  Cases,  supra,  and  others  in  which 
the  restraint  was  upon  charges  for  misde- 
meanors punishable  as  stated.  The  rule 
therefore  may  be  regarded  as  settled  in  this 
Jurisdiction  that  if  a  person  is  deprived  of 
his  liberty  for  any  act  not  in  contravention 
of  an  existing  law,  or  if  the  act  under  which 
he  Is  held  is  unconstitutional,  habeas  corpus 
is  the  proper  remedy  to  restore  to  Mm  his 
freedom.  Ex  parte  Neet  supra,  and  cases 
cited. 
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n.  The  propriety  of  the  proceeding  having 
been  established,  the  sole  question  seeking 
solution  14  the  validity  of  the  ordinance.  The 
city  charter,  which  constitutes  the  immediate 
source  of  municipal  legislative  power,  Is  In 
this  regard  comprehensive  In  Its  terms.  It 
Is  not  deemed  necessary  to  set  these  out  In 
detail,  reference  thereto  being  sufficient.  See 
clauses  14,  23,  26,  28,  of  article  1,  1 1,  Char- 
ter City  of  St  Louis.  To  these  more  specific 
powers  which  include  the  right  to  establish, 
locate,  dedicate,  and  supervise  the  highways 
of  said  city,  Is  added  the  following  general 
provision: 

"To  do  all  things  whatsoever  expedient  for 
promoting  or  maintaining  the  comfort,  educa- 
tion, morals,  peace,  government,  health,  welfare, 
trade,  commerce  or  manufactures  of  the  city 
or  its  inhabitants."    Clause  33,  art  1,  |  L 

[2]  These  provisions,  which  have  their  ori- 
gin in  the  police  power  of  the  state  (State 
ex  Inf.  Barber  v.  Merchants'  Exchange  of 
St  Louis,  289  Mo.  346,  180  S.  W.  903,  Ann. 
Cas.  1917B,  871),  are  ample  to  authorize  the 
city  by  legislative  enactment  not  only  to  es- 
tablish and  Improve  its  streets  but  to  pre- 
scribe the  terms  and  conditions  upon  which 
they  may  be  used  (State  ex  rel.  Subway  v. 
St.  Louis,  145  Mo.  loc.  dt  570,  46  S.  W. 
981,  42  L.  R.  A.  113;  St.  Louis  v.  W. 
U.  Tel.  Co,  149  U.  S.  467, '  13  Sup.  Ct 
990,  37  L.  Ed.  810),  subject  only  to  the 
Constitution  and  the  laws  of  the  state  (sec- 
tion 23,  art.  9,  Const  Mo.). 

III.  The  general  power  to  enact  an  ordi- 
nance of  the  character  here  under  review 
having  been  determined,  its  validity  is  to  be 
tested  by  the  rules  of  Interpretation  appli- 
cable to  state  legislative  enactments.  St 
Louis  v.  Con.  Co.,  244  Mo.  loc.  dt  488,  148 
S.  W.  948 ;  Carroll  v.  Campbell,  110  Mo.  557, 
19  S.  W.  809;  Holman  v.  City  of  Macon,  155 
Mo.  App.  loc.  dt  402,  137  S.  W.  16. 

[3-1]  A  prosecution  for  a  violation  of  the 
ordinance  In  question,  while  technically  a 
dvil  proceeding  (Kansas  City  v.  Neal,  122 
Mo.  234,  26  S.  W.  695 ;  City  of  St  Louis  v. 
Vert,  84  Mo.  204 ;  City  of  St.  Louis  v.  Schoen- 
busch,  95  Mo.  618,  8  S.  W.  791;  Ex  parte 
Hollwedell,  74  Mo.  395;  City  of  St  Louis 
v.  Knox,  74  Mo.  79;  Kansas  City  v.  Clark, 
68  Mo.  588),  will,  upon  a  conviction,  authorize 
the  Imposition  of  a  penalty,  and  in  thus  far 
it  partakes  of  the  nature  of  a  criminal  action 
and  the  ordinance  oh  which  it  Is  based  is 
subject  to  the  same  rules  of  construction  as 
a  criminal  statute,  for  it  is  not  to  be  presum- 
ed that  the  state  has  delegated  to  a  munici- 
pal assembly  a  greater  right  or  conferred 
upon  Its  acts  a  more  liberal  rule  of  inter- 
pretation than  is  applied  to  its  own  legisla- 
tive enactments.  Hays  v.  Poplar  Bluff,  263 
Mo.  516,  173  S.  W.  676,  L.  R.  A.  1915D,  595; 
Chicago,  etc.,  v.  Salem,  166  Ind.  71,  76  N.  E. 


691;  ZJerger  v.  GreensbtJrgh,  6t>  Ind.  1 ;  Gates, 
etc.,  v.  Richmond,  103  Va.  702,  49  S.  E.  965. 
Hence  penal  ordinances,  like  penal  statutes, 
are  to  be  strictly  construed.  City  of  St 
Louis  v.  Robinson,  135  Mo.  16c.  dt  470,  37 
S.  W.  110;  St.  Louis  v.  Goebel,  32  Mo.  295; 
TJ.  S.  v.  Hartwell,  6  Wall.  396,  18  L.  Ed.  830. 
This  rule  is  to  be  applied  when  the  purpose 
of  construction  Is  to  relieve  one  charged  with 
a.  violation  of  such  an  ordinance,  a  liberal 
construction  being  permissible  otherwise  to 
maintain  its  validity.  Swift  v.  Topeka,  43 
Kan.  671,  23  Pac.  1075,  8  L.  R.  A.  772.  With- 
out reference  in  detail  to  the  requisites  of  a 
valid  criminal  statute,  it  will  suffice  tovsay 
that  an  ordinance,  to  conform  to  same,  must 
be  general  in  its  terms  and  uniform  in  Its 
application  to  the  dass  of  persons  or  sub- 
jects to  be  affected.  If  the  ordinance,  there- 
fore, seeks  to  regulate  citizens  in  the  other- 
wise lawful  use  of  their  property  or  the' 
conduct  of  their  business,  the  roles  and  con- 
ditions therein  required  to  be  observed  must 
be  so  specified  that  all  of  the  citizens  may 
alike  be  required  to  comply  with  same;  and 
no  opportunity  must  be  afforded  by  the  terms 
of  the  ordinance  for  the  exercise  of  discrimi- 
nation between  citizens  so  complying.  St 
Louis  r.  Con.  Co.,  244  Mo.  loc.  dt  489,  148 
S.  W.  948.  An  analysis  of  the  ordinance  win 
enable  It  to  be  determined 'whether  it  possess- 
es the  infirmity  Indicated.  Instead  of  pro- 
hibiting the  general  personal  solldtation  of 
persons  for  business  purposes  upon  the 
streets  and  sidewalks  of  the  city,  its  appli- 
cation is  limited  to  the  prohibition  of  such 
soUdtations  to  persons  In  like  lines  of  trade 
In  front  of  the  store  dr  place  of  business  of 
a  competitor.  Such  a  classification  tt  neither 
general  in  Its  terms  as  to  the  persons  to 
whom  It  is  intended  to  apply,  or  to  the 
streets  the  use  of  which  is  attempted  to  be 
regulated. 

Certainly,  if  it  be  an  ill  requiring  legisla- 
tive supervision  to  regulate  the  solldtation  of 
business  upon  the  streets  and  highways  with- 
in the  limits  prescribed  in  the  ordinance, 
then  it  must  follow  that  it  is  equally  an  111 
to  solidt  business  elsewhere  upon  any  of  the 
thoroughfares  of  commercial  activity  In  the 
dty.  The  ordinance  therefore  cannot  be 
otherwise  construed  than  as  special  In  its 
terms  and  local  in  its  application,  contraven- 
ing the  constitutional  provision  that  "where 
a  general  law  can  be  made  applicable,  no 
local  or  special  law  shall  be  enacted"  (sec- 
tion 53,  clause  32,  art  4,  Const.  Mo.),  which 
salutary  rule  regulating  legislation  we  have 
shown  applies  with  equal  force  to  an  ordi- 
nance as  well  as  a  state  law  (St.  Louis  v. 
Con.  Co.,  244  Mo.  loc.  dt  488,  148  S.  W.  948). 

[7-11]  IV.  The  authority  primarily  for  the 
enactment  of  ordinances  of  the  character  here 
under  review  must  arise  from  the  exercise 
of  the  police  power.    This  power,  as  we  have 
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before  Indicated,  exists  In  the  state  and  is 
held  to  be  delegated  to  municipal  corpora- 
tions to  be  exercised  in  the  preservation  of 
the  health,  safety,  welfare,  and  comfort  of 
the  citizens.  While  this  classification  may 
be  extended  by  the  more  general  one  that 
whatever  is  contrary  to  public  policy  or  is 
Inimical  to  the  public  Interest  is  subject  to 
the  police  power  (State  v.  Smith,  233  Mo. 
242,  135  S.  W.  405,  33  L.  R.  A.  [N.  SJ  170; 
Silva  v,  Newport,  150  Ky.  781,  150  S.  W. 
1024,  42  L.  R.  A.  [N.  S.]  1060,  Ann.  Gas. 
1914D,  613),  and  whether  the  ordinance  is 
calculated  to  promote  the  object  of  its  en- 
actment or  not  is  one  with  which  we  have 
no  concern  if  the  municipal  legislative  will 
has  been  clearly  expressed  (State  v.  Clarke, 
54  Mo.  17,  14  Am.  Rep.  471;  Crowley  v. 
Christensen,  137  U.  S.  86,  11  Sup.  Gt  13,  34 
L  Ed.  620 ;  Ex  parte  Hayes,  98  Gal.  555,  33 
Pac.  337,  20  I*.  R.  A.  701 ;  Comm.  v.  Relnecke 
Coal  Co.,  117  Ky.  885,  70  S.  W.  287),  con- 
formity to  constitutional  and  statutory  re- 
quirements is  as  necessary  to  the  validity  of 
ordinances  of  this  character  as  others.  More 
briefly  put,  a  municipality  cannot  authorize 
that  which  either  the  organic  law  or  the 
Legislature  has  forbidden.  Under  our  sys- 
tem of  Jurisprudence,  therefore,  an  ordinance 
enacted  in  the  alleged  or  ostensible  exercise 
of  any  of  the  well-defined  purposes  of  the 
police  power  must  be  general  In  Its  nature 
and  applicable  alike  to  all  who  may  prop- 
erly come  within  its  purview.  If,  as  is  prob- 
able from  its  terms,  the  purpose  of  the  en- 
actment of  the  ordinance  was  upon  the  as- 
sumption that  its  enforcement  would  promote 
the  welfare  and  add  to  the  comfort  of  the 
public  by  affording  more  facilities  for  the  use 
of  the  streets,  then  to  avoid  the  constitution- 
al inhibition  it  should  have  been  general  in 
its  terms  and  uniform  in  its  application; 
lacking  these  requisites,  its  invalidity  in- 
heres despite  the  purpose  of  its  enactment 
and  will  not  stand  the  test  of  Judicial  con- 
struction. Merchants'  Exchange  v.  Knott, 
212  Mo.  616,  111  S.  W.  565;  Hewlett  v.  Camp, 
115  Ala.  499.  22  South.  137:  Flood  v.  State. 
19  Tex.  App.  584;  Bohmy  v.  State,  21  Tex. 
App.  597,  2  S.  W.  886. 

The  invalidity  of  the  ordinance  having 
been  determined,  and  the  right  to  enact  one 
not  burdened  with  the  infirmities  of  that  at 
bar  being  conceded,  it  becomes  unnecessary 
to  discuss  whether  personal  liberty  would  be 
Impaired  by  the  enactment  of  a  general 
ordinance;  my  Individual  opinion  is  that  It 
would  not 

In  view  of  all  of  the  foregoing,  the  peti- 
tioner should  be  discharged,  and  it  is  so 
ordered. 

All  concur.  BLAIB,  WILLIAMS,  and 
OOODE,  JJ.,  In  result 

WOODSON,  J,  absent 


STATE  ex  reL  ABINGTON  v.  REYNOLDS 
et  aL,  Judges.    (No.  21564.) 

(Supreme  Court  of  Missouri,  in  Banc.     Filed 

Dec.  22,  1919.     Rehearing  Denied 

Jan.  26,  1920.) 

1.  Pleading  «=»350(3)  —  Motion  fob  judg- 
ment ADMITS  TBUTH  OF  ALL  FACTS  WELL 
PLEADED. 

A  motion  for  judgment  admits  the  truth  of 
all  facts  well  pleaded. 

2.  Officebs  4=995— Dx  juke  offices  enti- 
tled to  fees. 

Compensation  is  an  incident  to  the  title  to 
an  office,  and  it  belongs  to  the  de  jure  officer 
who  may,  upon  establishing  his  title  thereto, 
recover  the  fees  for  the  same  from  a  de  facto 
officer  who  has  received  them. 

3.  Towns  <S=»27— Intbudeb  not  even  de  fac- 
to offices. 

Where  the  office  of  township  collector  in  a 
county  had  been  'abolished,  a  prior  incumbent  of 
that  office,  who  continued  to  exercise  the  func- 
tions thereof,  is  a  mere  intruder,  and  not  even 
a  de  facto  officer;  for  where  there  is  no  de 
jure  office  there  can  be  no  de  facto  officer. 

4.  Counties  «=»79— De  jubb  county  col- 
lectob  can  becoveb  fees  collected  and 
retained  by  usubpeb  of  office. 

After  Butler  county  by  an  election  in  1914 
discontinued  the  township  organization  previ- 
ously existing,  the  Governor  appointed  relator 
to  the  officer  of  county  collector,  bat  the  county 
court  declined  to  approve  relator's  bond  solely 
on  the  ground  that  it,  and  not  the  Governor, 
had  the  right  to  appoint  the  collector.  There- 
after relator's  title  to  the  office  was  established 
by  judgment  of  Supreme  Court  in  quo  warranto 
proceedings,  and  his  bond  was  approved.  Held, 
that  in  an  action  by  relator  against  township 
collector  who  collected  funds  after  the  township 
organization  was  discontinued,  relator  is,  where 
his  title  to  the  office  was  admitted  by  motion  for 
judgment  on  the  pleadings,  etc.,  entitled  to  judg- 
ment against  the  township  collector  for  fees 
withheld,  and  a  decision  of  the  Court  of  Ap- 
peals to  the  contrary  was  in  conflict  with  the 
judgment  of  the  Supreme  Court,  establishing 
relator's  title. 

Certiorari  by  the  State,  on  the  relation  of 
Carl  C.  Abington  against  George  D.  Reyn- 
olds and  others,  Judges  of  the  St  Louis 
Court  of  Appeals,  to  quash  the  record  of  that 
court  In  the  case  of  Abington  v.  Harwell, 
211  S.  W.  885.    Record  quashed. 

Sam  M.  Phillips  and  Ed.  L.  Abington,  both 
of  Poplar  Bluff,  and  W.  T.  Rutherford,  of 
St  Louis,  for  relator. 

L.  M.  Henson  and  Sheppard  ft  Sheppard, 
all  of  Poplar  Bluff,  for  respondents. 

WALKER,  C.  J.  Certiorari  to  the  St 
Louis  Court  of  Appeals  to  quash  its  record 
In  Abington,  Appellant  v.  Harwell,  Respond- 
ent designated  hereinafter  as  the  "original 
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action."  The  appellant,  who  was  at  the  time 
collector  of  the  reventie  of  Btitler  county, 
sued  the  respondent  for  money  had  and  re- 
ceived consisting  of  commissions  on  taxes 
collected  by  the  latter  to  the  former's  use. 
At  the  close  of  a  Jury  trial  the  court  sus- 
tained a  general  demurrer  to  appellant's  evi- 
dence, and  directed  a  verdict  for  the  respond- 
ent. An  appeal  to  the  St.  Louis  Court  of  Ap- 
peals resulted  in  an  affirmance  of  the  Judg- 
ment of  the  trial  court.  The  writ  herein  was 
thereupon  Invoked  on  the  ground  that  the  rul- 
ing of  the  Court  of  Appeals  was  In  conflict 
with  certain  decisions  of  this  court 

The  facts,  as  disclosed  by  the  opinion,  are 
that  Harwell  had  in  March,  1013,  been  elect- 
ed a  township  collector  of  the  revenue  of 
Poplar  Bluff  township  in  Butler  county,  then 
under  township  organization.  At  the  general 
election  held  November  8,  1914,  the  continu- 
ance of  township  organization  was,  under  the 
provisions  of  section  11745,  R.  8.  1909,  sub- 
mitted to  the  voters  of  that  county,  with  the 
result  that  a  "majority  of  all  the  votes  cast 
on  the  question  was  against  its  continuance." 
On  November  28, 1914,  the  Governor,  acting 
under  the  authority  of  section  5828,  B.  S. 
1909,  and  section  11  of  article  5  of  the  state 
Constitution  in  regard  to  the  filling  of  vacan- 
cies in  office,  appointed  and  commissioned 
Ablngton  collector  of  the  revenue  of  Butler 
county.  The  county  court  of  that  county  on 
December  1,  1914,  under  a  provision  of  sec- 
tion 11745,  supra,  appointed  one  Duncan  col- 
lector of  the  revenue  of  said  county,  who 
qualified  by  taking  the  oath  of  office  and 
tendering  an  official  bond,  which  was  accept- 
ed by  the  county  court,  but  he  never  attempt- 
ed to  exercise  any  of  the  duties  of  the  office. 
On  the  same  day  Ablngton  presented  to  the 
county  court  a  bond  as  collector  of  the  reve- 
nue of  said  county.  The  court  refused  to  ap- 
prove the  same  on  the  ground  that  the  power 
to  appoint  a  collector  was  lodged  by  the  stat- 
ute (section  11745)  in  the  county  court,  and 
not  in  the  Governor.  On  December  17,  1914, 
Ablngton  executed  and  submitted  to  the  coun- 
ty court  a  new  bond  as  collector  of  the  reve- 
nue of  said  county  in  the  sum  of  $125,000, 
the  approval  of  which  was  refused  by  the 
county  court  on  the  sole  ground  as  before, 
that  the  appointment  made  by  the  Governor 
was  unauthorized.  The  only  difference  be- 
tween the  two  bonds  was  that  the  second 
was  $5,000  larger  in  amount  than  the  first 

During  the  time  intervening  between  the 
election  for  the  discontinuance  of  township 
organization  in  said  county  In  November, 
1914,  and  the  ruling  of  the  Supreme  Court  in 
State  ex.  Inf.  Attorney  General  v.  Duncan 
et  al.,  265  Mo.  26,  175  S.  W.  940,  Ann.  Cas. 
1916D,  1,  on  April  2, 1915,  In  disregard  of  the 
appointment  of  Ablngton  by  the  Governor 
and  the  attempted  appointment  of  Duncan 
as  county  collector  by  the  county  court,  Har- 
well and  the  other  township  collectors  coa- 
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tinned  In  the  exercise  of  the  duties  of  the 
offices  of  township  collectors  In  said  county, 
and  it  is  for  the  recovery  of  the  amount  of 
the  commissions  on  collections  made  by 
said  Harwell  during  that  rime  and  retained 
by  him  that  the  original  action  herein  was 
brought  by  Ablngton. 

In  December,  1914,  the  Attorney  General 
Instituted  In  the  Supreme  Court  a  proceeding 
by  quo  warranto  to  determine  the  right  of 
Duncan  to  the  office  of  county  collector,  and 
that  of  Harwell  and  others  named  to  the 
offices  of  township  collectors  of  Butler  coun- 
ty. This  Is  the  action  heretofore  referred  to 
as  State  ex.  inf.  Attorney  General  v.  Duncan. 
It  was  held  in  that  case  that  the  provision 
in  section  11745,  requiring  an  affirmative  vote 
of  "all  those  voting  at  an  election  to  discon- 
tinue township  organization,"  was  Invalid, 
as  in  contravention  of  the  constitutional  pro- 
vision (section  9,  article  9),  which  requires 
only  "a  majority  vote  of  all  of  the  votes  cast 
upon  that  question"  to  discontinue  this  form 
of  county  government  As  a  consequence 
of  this  ruling,  the  returns  showing  that  a 
majority  of  the  votes  cast  on  the  question 
were  against  township  organization,  it  was 
held  to  have  been  thereby  discontinued;  and 
it  was  further  ruled  that  the  county  court, 
notwithstanding  the  provision  of  section 
11745,  supra,  attempting  to  empower  it  so  to 
do,  was  not  authorized  to  appoint  a  county 
collector  because  of  the  contravening  consti- 
tutional provision  (section  11,  article  5)  and 
the  statute  (section  5828,  R.  S.  1909)  in  con- 
formity therewith,  which  Invest  the  Govern- 
or with  this  power ;  that  upon  the  discontin- 
uance of  township  organization  Harwell  and 
the  other  township  collectors  were  divested 
of  authority  to  act  as  such ;  and,  It  appearing 
that  the  Governor  had  exercised  the  power 
conferred  on  him  by  the  appointment  of  Ab- 
lngton as  collector  of  the  revenue  of  said 
county,  that  the  latter  was  entitled  to  said 
office,  and  a  writ  of  ouster  was  directed  to 
issue  against  all  of  the  respondents  named 
In  said  proceeding,  which  Included  Duncan 
and  Harwell.  Following  this  ruling  of  the 
Supreme  Court  the  county  court,  on  the  15th 
day  of  April,  1915,  approved  the  second  bond 
of  Ablngton  as  collector,  theretofore  submit- 
ted to  It,  and  he  entered  upon  the  discharge 
of  the  duties  of  the  office. 

The  Court  of  Appeals  held  that  Ablngton 
was  not  authorized  to  sue  for  and  recover 
from  Harwell  commissions  retained  by  the 
latter  on  taxes  collected  by  him  during  the 
time  intervening  between  Ablngton's  appoint- 
ment and  induction  into  office.  Hunter  v. 
Chandler,  45  Mo.  452,  is  cited  In  support  of 
this  conclusion.  In  that  case  a  demurrer  to 
the  petition  had  been  sustained  by  the  trial 
court.  In  reviewing  this  ruling  we  held  It 
appearing  from  the  petition  that  Hunter  was 
not  at  the  time  in  possession  of  the  office,  that 
his  title  thereto  should  have  been  established 
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In  a  separate  proceeding  as  a  condition  pre- 
cedent to  his  right  of  action  for  the  fees  of 
same.  This  conclusion  was  but  an  applica- 
tion of  the  general  rule  that  a  right  of  action 
in  any  case  Is  dependent  upon  it  appearing 
from  the  petition  that  the  plaintiff  has  a 
substantial  interest  In  the  matter  in  contro- 
versy. Where  the  matter  involved  is  the  fees 
of  an  office,  it  must  appear  that  the  plaintiff's 
title  to  the  office  has  been  determined.  With 
the  correctness  of  this  conclusion  under  the 
facts  in  that  case  we  have  no  'controversy. 
The  vexing  question  is  whether  the  allega- 
tions of  Abington's  pleadings,  as  disclosed  In 
the  opinion  of  the  Court  of  Appeals,  show 
that  his  title  to  the  office  had  been  deter- 
mined at  the  time  of  the  Institution  of  the 
original  action. 

[1]  Preliminary  to  a  discussion  of  the  suffi- 
ciency of  the  petition,  it  is  pertinent  to  say 
that  the  elementary  rule  which  the  Court  of 
Appeals  ignored  should  have  been  applied; 
that  upon  the  filing  of  a  motion  for  a  Judg- 
ment on  the  pleadings,  as  was  done  in  this 
case,  the  mover  admits,  either  directly  or 
impliedly,  the  truth  of  all  facts  well  pleaded 
by  the  opposite  party.  State  ex  rel.  Hadley 
v.  Railroad,  237  Mo.  loc.  cit.  346,  141  S.  W. 
643;  State  v.  Goffee,  192  Mo.  670,  91  S.  W. 
486;  State  ex  rel.  Attorney  General  v.  Sim- 
mons Hardware  Co.,  109  Mo.  loc  cit  123, 
18  S.  W.  1125,  15  L.  R.  A.  676. 

[2-4]  It  will  be  sufficient  to  say,  without 
setting  forth  the  petition  at  length,  that  the 
appointment,  qualification,  and  induction  into 
office  of  Abington  as  collector  of  Butler  coun- 
ty is  affirmatively  pleaded  therein,  and  that 
he  was  in  the  possession  and  exercise  of  the 
duties  of  the  office  at  the  time  of  the  institu- 
tion and  prosecution  of  the  original  action. 
This  being  true,  his  title  to  the  office,  as  evi- 
denced by  the  express  declaration  to  that  ef- 
fect in  the  opinion  rendered  by  this  court  In 
the  quo  warranto  proceeding  of  State  ex  rel. 
Attorney  General  v.  Duncan,  supra,  need  not, 
except  as  an  affirmative  Judicial  recognition 
of  such  title,  be  held  to  be  determinative  of 
his  right  to  institute  the  action  for  the  recov- 
ery of  his  fees.  That  right  was  sufficiently 
determined  by  the  admitted  declarations  of 
his  pleadings,  and  Instead,  therefore,  of  the 
case  of  Hunter  v.  Chandler  sustaining  the 
conclusion  reached  by  the  Court  of  Appeals, 
it  is,  under  the  facts  in  the  original  action, 
an  authority  to  the  contrary,  in  tha.t,  if  it  had 
been  shown  therein,  as  It  was  in  the  original 
action,  that  the  plaintiff  was  in  possession  of 
and  entitled  to  the  office,  his  right  to  the 
action  for  the  fees  of  same  would  have  been 
upheld  instead  of  denied.  The  Court  of  Ap- 
peals' opinion,  therefore,  while  not  in  this 
particular  in  direct  contravention  of  our  rul- 
ing in  Hunter  v.  Chandler,  supra,  is  contra- 
ry to  its  spirit  and  purpose,  and  fails  to  cor- 
rectly limit  Its  application  to  one  suing  to  re- 
cover fees  who  is  not  an  incumbent  of  the 


office.  Where,  therefore,  the  party  sued,  as 
in  the  original  action,  admitted  not  only  the 
plaintiff's  title  to,  but  his  possession  of,  the 
office,  what  principle  of  justice  or  private 
right  demands  as  a  prerequisite  to  his  right 
to  sue  for  the  fees  of  such  office  that  he  shall 
establish  his  title  to  same  In  a  separate  pro- 
ceeding? A  fact  established  needs  no  proce- 
dure or  proof  for  Its  further  establishment 
and  the  separate  proceeding  required  by  the 
Court  of  Appeals  ruling  would  have  served 
no  substantial  purpose  in  the  administration 
of  Justice.  Its  only  effect  would  have  been  to 
impose  an  onerous  and  unnecessary  prerequi- 
site upon  the  plaintiff. 

Abington's  right  of  action  having  been  es- 
tablished by  the  admission  of  the  truth  of 
his  pleadings,  a  discussion  as  to  the  effect, 
except  as  stated,  of  the  quo  warranto  proceed- 
ing instituted  by  .the  Attorney  General  (State 
ex  rel.  v.  Duncan,  supra)  may  be  eliminated 
as  unnecessary  to  a  determination  of  the  mat- 
ter at  Issue.  The  regularity  of  Abington's 
appointment  and  commission,  and  that  he 
pursued  the  course  directed  by  the  statute 
to  authorize  him  to  be  Inducted  into  the  of- 
fice, are  conceded ;  his  failure,  therefore,  to 
secure  the  possession  of  same  was  not  due 
to  his  neglect  or  remission,  but  the  unauthor- 
ized refusal  of  the  county  court  to  approve 
his  bond,  made  and  executed  as  the  law  re- 
quired. It  follows  as  a  necessary  conse- 
quence of  these  facts  that  upon  his  submis- 
sion to  the  county  court  of  the  required 
bond  on  December  17,  1914,  he  became  the 
de  Jure  collector  of  the  revenue  of  the  county, 
and  as  such  entitled'  to  the  fees  of  same 
(Auditor  v.  Menominee  County,  89  Mich.  552, 
51  N.  W.  483;  Hamlin  v.  Kassafer,  16  Or. 
456,  15  Pac  778,  3  Am.  St  Rep.  176;  McMil- 
lln  v.  Richards,  45  Neb.  786,  64  N.  W.  242; 
Stott  v.  Chicago,  205  111.  281,  68  N.  E.  736; 
People  v.  Staton,  73  N.  C.  646,  21  Am.  Rep. 
479);  and  upon  his  induction  into  the  office 
on  the  15th  of  April,  1915,  he  was  authorized 
to  sue  for  and  recover  any  fees  collected  by 
another  from  the  time  he  became  entitled  to 
such  fees,  of  which  he  had  been  deprived 
through  no  fault  of  his.  In  ruling  to  the 
contrary  the  Court  of  Appeals  contravened 
the  opinion  of  this,  court  in  State  ex  rel. 
Evans  v.  Gordon,  246  Mo.  loc.  dt  28,  149  S. 
W.  638,  in  which  we  held  it  to  be  settled  law 
that  compensation  is  an  incident  to  the  title 
to  an  office,  and  that  It  belongs  to  the  dfe  jure 
officer,  who  may,  upon  establishing  his  title 
thereto,  recover  the  fees  of  same,  from  a  de 
facto  officer  who  has  received  them.  The  rule 
should  and  does  apply  with  more  strictness 
to  one  who  has  usurped  an  office  belonging  to 
another  and  has  received  the  fees  of  same. 
Mayfield  v.  Moore,  53  IU.  428,  6  Am.  Rep.  52; 
Glascock  v.  Lyons,  20  Ind.  1,  88  Am.  Dec. 
299 ;  22  R.  C.  L.,  title,  Public  Officers,  §  244. 

There  is  no  claim  here  of  a  de  facto  in- 
cumbency of  the  office.    Harwell  was  a  mers 
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Intruder.  The  office  of  township  collector  bad 
been  abolished;  and,  there  being  no  de  Jure 
office,  there  could  be  no  de  facto  officer.  Ex 
parte  Snyder,  64  Mo.  loc.  dt.  62;  State  v. 
O'Brian,  68  Mo.  loc.  cit.  154;  State  ex  rel. 
Board  of  Education  v.  Nast,  200  Mo.  loc.  cit 
72S,  108  S.  W.  563. 

The  conclusion  of  the  Court  of  Appeals 
that  Abington  did  not  become  an  officer  de 
Jure  until  his  bond  had  been  approved  by  the 
county  court  is  without  merit.  Sections  11- 
434  and  11440,  R.  S.  1909,  which  define  the 
conditions  of  a  collector's  bond,  are  cited  in 
support  of  this  conclusion,  in  that  they  re- 
quire that  such  bond  shall  be  given  "to  the 
satisfaction  of  the  county  court"  This  sim- 
ply means  that  such  a  bond  shall  be  given 
as  the  law  requires,  and  such  requirements 
are  clearly  defined  In  the  statute.  It  is  con- 
ceded that  they  were  in  this  Instance  fully 
complied  with,  and  the  record  affirmatively 
shows  that  the  reason  assigned  by  the  court 
for  its  refusal  to  approve  the  bond  was 
wholly  unauthorized.  The  logic  or  lack  of 
same  of  the  conclusion  is  therefore  that  it 
results  in  the  denial  of  a  conceded  right  for 
an  unauthorized  reason. 

Contravening,  as  the  Court  of  Appeals  opin- 
ion does,  the  rulings  of  this  court  as  to  the 
effect  of  a  general  demurrer  or  a  motion  for 
a  Judgment  on  the  pleadings  and  In  regard 
to  the  right  of  the  relator  to  sue  for  the  fees 
herein,  it  follows  that  its  record  should  be 
quashed ;  and  it  is  so  ordered. 

GRAVES,    WILLIAMS,    and    WILLIAM- 
SON, JJ.,  concur. 
BLAIR  and  GOODB,  JJ.,  concur  In  result 
WOODSON,  J,  not  sitting. 


STATE  ex  reL  BOATMEN'S  BANK  v.  REYN- 
OLDS et  al..  Judges.     (No.  21601.) 

(Supreme  Court  of  Missouri,  in  Banc.    Jan.  26, 
1920.) 

1.  Certiorari  <8=>64(1)— Supreme  Coubt  on 
certiorari  to  coubt  of  appeals  caw  con- 
sider only  if  decision  conflicts  with 
Supreme  Court. 

On  certiorari  to  quash  a  decision  of  the 
Court  of  Appeals,  the  Supreme  Court  cannot 
consider  whether  the  decision  is  unjust,  and 
may  interfere  with  it  only  if  it  conflicts  with  a 
previous  controlling  decision  of  the  Supreme 
Court. 

2.  Evidence  <t=>31— Judicial  notice  or  city 

CHARTER. 

The  Supreme  Court  will  take  judicial  notice 
of  the  provisions  of  the  charter  of  the  city  of 
St  Louis. 
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8.  Municipal  corporations  «=»485(2)— Sep- 
arate TAX  BILLS  FOB  SEWEB8  VALID;  "LOT." 

Where  seven  special  tax, bills  for  construc- 
tion of  a  district  sewer  were  issued  against  an 
addition  in  the  city  of  St  Louis,  which  it  was 
claimed  was  a  single  parcel  of  land,  so  that 
only  one  tax  bill  should  have  been  issued,  not- 
withstanding the  addition  had  been  platted  into 
lots,  held,  that  under  St  Louis  Charter,  art  6, 
H  21  and  22,  relating  to  district  and  joint  dis- 
trict sewers,  the  tax  bills  were  valid ;  the  word 
"lot"  as  used  in  section  21  having  an  indefinite 
meaning,  which  may  refer  to  piece,  division,  or 
parcel  of  land,  and  not  the  meaning  given  in 
section  14  of  the  Charter,  relating  to  the  con- 
struction of  sidewalks. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Lot] 

4.  Courts  «=»231(4)— Decision  or  Court  or 
Appeals  that  special  tax  bills  fob  dis- 
trict SEWER  WEBB  INVALID  HELD  IN  CON- 
FLICT WITH  DECISION   OF  SuPBEME  COUBT. 

A  decision  of  the  St.  Louis  Court  of  Ap- 
peals that  seven  special  tax  bills  for  the  con- 
struction of  a  district  sewer  issued  against  a 
so-called  addition  which  had  been  platted  into 
lots  were  invalid  under  St  Louis  Charter,  gg 
14,  21,  and  22,  because  onetax  bill  should  have 
been  issued  against  the  entire  parcel  which  was 
inclosed,  hdd  in  conflict  with  the  controlling  de- 
cisions of  the  Supreme  Court 

Certiorari  by  the  State  of  Missouri,  on  the 
relation  of  the  Boatmen's  Bank,  against 
George  D.  Reynolds  and  others,  Judges  of 
the  St  Louis  Court  of  Appeals,  to  quash  the 
record  of  that  court  in  the  case  of  Boatmen's 
Bank  v.  Semple  Place  Realty  Co.,  218  S.  W. 
900.    Record  quashed. 

In  obedience  to  our  writ  of  certiorari,  the 
St.  Louis  Court  of  Appeals  has  transmitted 
here  the  record  in  the  case  of  Boatmen's 
Bank  against  Semple  Place  Realty  Company 
et  al.  In  that  case  the  Court  of  Appeals  af- 
firmed a  judgment  declaring  void  certain 
sewer  tax  bills  issued  by  the  city  of  St  Louis 
against  seven  separate  lots  in  that  city  own- 
ed by  the  defendants  in  that  suit  and  form- 
ing a  part  of  an  addition  known  as  Semple 
place. 

Relator  claims  that  the  St  Louis  Court  of 
Appeals  failed  in  its  opinion  to  follow  the 
last  controlling  decisions  of  this  court  as 
applicable  to  the  facts  stated.  More  specific- 
ally, the  relator  claims  that  the  opinion  in 
question  fails  to  follow  our  rulings  in  the  fol- 
lowing cases:  Bambrick  Bros.  Construction 
Co.  v.  Semple  Place  Realty  Co.,  270  Mo.  450, 
193  S.  W.  543 ;  State  ex  rel.  v.  St.  Louis,  211 
Mo.  591,  111  8.  W.  89;  Sheehan  v.  Owen,  82 
Mo.  458;  and  Neil  v.  Ridge,  220  Mo.  233,  119 

5.  W.  619. 

We  turn  to  the  opinion  of  the  Court  of  Ap- 
peals for  the  following  statement  Of  the 
facts: 

"This  is  an  appeal  by  plaintiff  from  a  judg- 
ment of  the  circuit  court  of  the  city  of  St.  Louis 
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in  favor  of  the  defendants  upon  certain  special 
tax  bills  issued  ■  for  the  work  of  constructing 
sewers  in  Harlem  Creek  sewer  district  No.  7,  in 
St  Louis.  The  seven  tax  bills  in  issue  aggre- 
gate 16,750.61. 

"It  is  not  necessary  to  set  forth  the  petition 
in  the  case,  as  its  sufficiency  is  not  challenged. 
The  petition  is  in  the  usual  form  to  enforje 
the  alleged  lien  of  seven  special  tax  bills  issued 
July  29,  1912,  to  the  plaintiff  bank's  assignor, 
by  the  city  of  St  Louis,  for  the  alleged  con- 
struction of  district  sewers  against  seven  al- 
leged separate  parcels  of  land  in  St  Louis,  ac- 
cording to  streets  and  alleys  conforming  to  those 
shown  on  a  plat  of  the  so-called  Semple  place, 
recorded  in  the  office  of  the  recorder  of  deeds 
for  the  city  of  St  Louis,  on  December  24,  1892. 

"As  to  the  answer,  it  is  sufficient  to  state 
that  among  other  things  it  alleges  that  the  lots 
or  parcels  of  land  against  which  the  seven  tax 
bills  were  issued  constituted  one  entire  tract  of 
land,  which  since  January  1,  1909,  was  the  pri- 
vate property  of  defendant  J.  Denniston  Lyon, 
trustee,  under  the-  will  of  Charles  J.  Clarke,  de- 
ceased; that  the  tract  had  never  been  laid  out 
or  subdivided,  and  that  Kossuth,  Brown,  and 
Slevin  avenues  in  said  tract  and  upon  which 
parts  of  the  sewers  in  question  were  laid,  were 
the  private  property  of  defendant  J.  Denniston 
Lyon,  trustee;  that' parts  of  the  sewers  in  ques- 
tion were  constructed  on  the  said  so-called 
streets  and  alleys  without  the  consent  of  the 
said  trustee,  Lyon,  or  the  beneficiaries  of  the 
trust  The  answer  then  alleges  that  each  tax 
bill  is  "void  because  it  is  assessed  against  a  part 
of  a  single  parcel  of  land ;  because  the  ordi- 
nances are  invalid,  in  that  they  require  parts 
of  the  sewer  to  be  built  on  the  private  property 
of  the  defendants;  because  the  enforcement  of 
the  bills  would  deprive  the  defendants  of  their 
property  without  compensation  or  due  process 
of  law,  contrary  to  the  Constitution  of  the 
United  States  and  of  the  state  of  Missouri. 

"The  answer,  as  stated,  is  pleaded  in  seven 
counts',  each  count  being  directed  at  a  count  in 
the  petition,  and  each  setting  up,  among  others, 
the  above  defenses.  The  answer  to  each  count, 
however,  includes  a  prayer  that  should  the  tax 
bills  be  held  valid,  nevertheless  the  court  should 
reduce  the  tax  bills  to  such  an  amount  as  would 
represent  the  proportion  of  the  cost  of  the  sew- 
ers, exclusive  of  those  constructed  on  defend- 
ant's land.    The  reply  was  a  general  denial. 

"As  to  the  trial,  plaintiff  having  made  out  a 
prima  facie  case,  the  defendants  offered  in  evi- 
dence deeds  affecting  title  to  the  lots  described 
in  the  tax  bills  and  embracing  the  land  includ- 
ed in  the  sewer  bills,  and  also  other  land,  and 
affected  by  this  suit.  These  deeds  show  that 
the  land  in  question,  together  with  other  land, 
was  conveyed  by  Charles  J.  Clarke  and  wife 
to  John  V.  Hogan  on  October  11,  1892;  that 
on  said  date  said  Hogan  executed  a  deed  of 
trust  on  the  said  land,  including  the  land  in 
question,  to  William  Booth,  trustee  for  the  said 
Charles  J.  Clarke.  On  November  15,  1902,  said 
Hogan  conveyed  the  land  in  question,  by  war- 
ranty deed,  to  the  Semple  Place  Realty  Com- 
pany. Defendant  next  offered  in  evidence  the 
plat  of  Semple  place,  executed  December  6, 
1892,  by  the  Semple  Place  Realty  Company, 
John  V.  Hogan,  and  one  Christiana  Winkle- 
meyer,  acknowledged  and  recorded  in  the  re- 
corder's office  of  the  city  of  St  Louis,  Decem- 
ber 24,  1892;    said  plat  subdividing  the  land 


against  which  the  said  tax  bills  were  issued  into 
lots  described  in  said  tax  bills,  the  streets  and 
alleys  being  designated  thereon. 

"The  deed  of  trust  on  the  said  land  of  Octo- 
ber 11,  1892,  was  foreclosed,  and  the  defendants 
offered  in  evidence  a  trustee's  deed  from  Wil- 
liam Booth,  trustee  for  John  V.  Hogan,  to 
Charles  J.  Clarke,  dated  May  17,  1897,  recon- 
veying  said  land  which  had  been  subdivided,  as 
aforesaid  and  a  plat  thereof  recorded.  Defend- 
ants also  introduced  die  will  of  said  Clarke, 
showing  the  probate  thereof  of  January  7,  1900, 
by  which  will  John  V.  Hogan  and  Frank  Semple 
were  made  trustees  for  the  residuary  estate, 
embracing,  among  others,  the  land  against  which 
the  tax  bills  were  issued,  for  the  benefit  of  de- 
fendants Louisa  S.  Clarke,  Thomas  S.  Clarke, 
Louis  S.  Clarke,  Joseph  K.  Clarke,  Mabel  Me- 
Crea,  Mildred  Painter,  Clarke  Painter,  and  Al- 
den  Painter. 

"Defendants  introduced  testimony,  which  was 
not  contradicted,  to  the  effect  that  a  portion  of 
the  sewer  constructed  under  the  ordinances 
creating  the  sewer  district  was  located. on  what 
was  alleged  to  be  Brown,  Slevin,  and  Kossuth 
avenues  and  certain  alleys,  all  of  which  said 
streets  and  alleys  were  located  on  a  part  of 
said  Semple  place,  as  appears  on  the  recorded 
plat  thereof  hereinafter  mentioned. 

"Leo  Ostiums,  the  assessor  of  special  taxes 
for  the  city  of  St  Louis,  a  witness  for  the  de- 
fendants, testified  that  part  of  the  sewer  dis- 
trict had  been  constructed  upon  the  above- 
named  avenues  and  alleys  as  shown  on  the  re- 
corded plat  of  Semple  place,  and  that  he  had 
assumed  from  the  recorded  plat  that  these  ave- 
nues were  open  streets,  but  that  at  the  time  of 
the  drawing  of  the  bills  in  suit  he  had  not  per- 
sonally known  anything  about  the  physical  char- 
acteristics of  the  particular  parcels  of  land 
and  had  not  seen  the  land  prior  to  that  time, 
but  that  he  had  assessed  the  property  accord- 
ing to  the  plat,  which  showed  the  streets  and 
alleys  thereon  as  shown  by  the  said  records 
since  1892,  and  that  in  calculating  the  area  of 
the  district  against  which  the  tax  was  assessed 
the  witness  had  treated  the  so-called  streets 
and  alleys  in  Semple  place  as  open  streets  and 
alleys,  and  not  as  belonging  to  the  Clarke  es- 
tate, but  as  highways. 

"On  cross-examination  the  witness  testified 
that  in  figuring  out  the  area  of  defendants' 
property  to  be  charged  with  its  proportion  of 
the  costs  of  the  entire  sewer,  the  area  of  the 
streets  and  alleys  claimed  by  defendants  to  be 
private  property  had  been  excluded,  to  wit,  123,- 
151  square  feet;  that  the  total  cost  of  the, 
sewer  was  $89,717.98;  that  the  cost  of  the  con- 
struction of  that  part  of  the  sewer  of  which  de- 
fendants complain,  namely,  on  Brown,  Kossuth, 
and  Slevin  avenues,  and  the  alleys,  as  shown 
on  the  plat  of  Semple  place,  was  $2,872.36; 
that  if  there  was  deducted  from  the  total  cost 
of  the  sewer  the  cost  of  constructing  the  sewers 
claimed  to  be  on  the  private  property  of  the 
defendants,  the  total  cost  of  the  sewer  would  be 
reduced  to  $86,845.42;  that  if  the  defendants' 
property  was  treated  as  one  entire. tract,  and 
if  the  area  of  the  streets  and  alleys  which  de- 
fendants claim  to  be  private  property  are  figur- 
ed in  determining  defendants'  proportion  of  the 
reduced  cost  of  the  sewer,  then  in  spite  of  the 
reduction  of  the  total  cost  of  the  sewer  from 
$89,717.98  to  $86,845.42,  the  plaintiff's  propor- 
tion of  the  reduced  total  cost,  by  reason  of  the 
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increased  area  caused  by  the  Inclusion  of  the 
streets  and  alleys  which  defendants  claim  are 
private  property,  will  be  $7,179.55,  instead  of 
the  present  charge  against  the  property  of  $5,- 
750.61 ;  that  the  general  taxes  had  been  assess- 
ed against  the  property  according  to  the  said 
recorded  plat  of  Semple  place,  said  assessment 
for  general  taxes  treating  the  streets  and  alleys 
shown  on  the  plat  as  though  such  streets  and 
alleys  were  public  property;  and  that  the  gen- 
eral taxes  had  been  paid  since  1892  on  the  city 
blocks  aa  shown  on  the  plat,  and  no  taxes  paid 
on  the  streets  and  alleys  claimed  to  be  private 
property,  as  designated  on  the  plat. 

"Charles  R.  Skinker,  a  witness  for  defendants, 
testified  that  he  had  known  the  land  against 
which  the  tax  bills  sued  upon  were  issued  since 
prior  to  1908  and  continuously  from  that  time 
up  to  the  date  of  the  trial;  that  prior  to  the 
enactment  of  ordinances  for  the  construction,  of 
the  sewer  for  which  the  tax  bills  here  sued, 
upon  were  issued  the  said  land  was  surrounded 
by  one  wire  fence,  without  any  buildings  or 
improvements  of  any  kind  upon  it,  without  any 
open  ways  or  streets,  with  a  great  many  trees 
upon  it,  and  had  previously  been  used  for  pas- 
ture for  herds  of  cattle  for  a  neighboring  dairy; 
that  the  defendants  are  all  residents  of  Pennsyl- 
vania or  New  York  and  have  been  nonresidents 
for  many  years.  The  witness  further  testified 
that  he  had  been  the  attorney  for  Mr.  Lyon, 
one  of  the  trustees,  since  1910;  that  the  wit- 
ness had  first  learned  of  the  construction  of 
the  sewer  when  the  bills  were  presented  to  him 
for  payment,  and  he  went  out  to  the  land  and 
found  scars  on  the  land  where  the  sewer  had 
evidently  been  laid;  that  the  defendants  had 
riven  no  permission  or  license  to  build  sewers 
on  this  land;  that  there  had  never  been  any 
streets  upon  the  property,  or  alleys,  and  up  to 
the  time  of  the  trial  there  was  no  evidence 
that  there  ever  had  been  any  streets  on  the 
land. 

"Thereafter  the  court  found  the  issues  Joined 
on  each  of  the  seven  counts  of  the  petition  in 
favor  of  all  defendants  upon  the  pleadings  and 
proof  adduced,  and  adjudged  that  plaintiff  take 
nothing  by  said  counts;  that  all  defendants  be 
discharged  and  recover  of  plaintiff  their  costs 
of  the  action.  Plaintiff  in  due  time  filed  a 
motion  for  new  trial,  which  was  subsequently 
overruled,  and  plaintiff  appeals." 

Lehmann  4  Lehmann,  Paul  V.  Jan  la,  and 
Thos.  B.  Reyburn,  all  of  St  Louis,  for  rela- 
tor. 

Eliot,  Chaplin,  Blayney  &  Bedal,  of  St 
Louis,  for  respondents. 

WILLIAMSON,  J.  (after  stating  the  facts 
as  above).  The  case  of  Bambrick  Bros^  Con- 
struction Co.  v.  Semple  Place  Realty  Co., 
270  Mo.  460,  193  S.  W.  543,  was  a  suit  con- 
cerning the  validity  of  sewer  tax  bills  affect- 
ing the  same  property  here  in  question  and 
against  the  same  defendants.  In  the  Bam- 
brick Case,  as  here,  seven  tax  bills  had  been 
issued  against  the  seven  lots  in  Semple  place, 
and  it  was  claimed  there,  as  here,  that  the 
tax  bills  so  issued  should  have  been  issued  as 
one  instead  of  seven,  and  against  Semple 
place  as  a  whole  Instead  of  the  lots  composing 
it    The  only  difference,  if  any,  lies  in  the 


fact  that  in  the  Bambrick  Case,  flie  tax  bills 
were  issued  for  the  construction  of  a  Joint 
district  sewer,  while  in  the  pending  case 
they  were  Issued  for  the  construction  of  a 
district  sewer.  In  the  Bambrick  Case  we  held 
the  seven  Joint  district  sewer  bills  valid, 
while  in  the  case  in  hand  respondents  have 
held  the  seven  district  sewer  bills  void. 
These  bills  amount  to  $5,750.61.  That  the 
sewers  were  properly  built  under  proper  au- 
thority, and  that  the  tax  bills  were  issued 
for  the  correct  amount,  is  not  questioned. 
As  stated,  the  vital  defect  is  said  to  be  that 
seven  bills  were  issued  instead  of  one.  It 
is  not  claimed  that  the  property  owners  are 
compelled  to  pay  more,  nor  that  the  benefits 
to  them  are  any  less,  by  reason  of  that  fact 
nor  that  they  are  otherwise  Injured  in  any 
respect  In  other  words,  the  bald,  technical 
defense  is  made  that  because  the  bills  are 
seven  in  number  instead  of  one,  and  against 
seven  lots  instead  of  against  a  tract  inclos- 
ing those  lots,  therefore  the  property  owners 
are  absolved  from  paying  anything.  "  'Tis  a 
great  price  for  a  small  vice." 

[1]  To  state  this  proposition  Is  to  demon- 
strate its  injustice.  Indeed,  the  learned  re- 
spondents were  so  deeply  impressed  with  the 
unconscionable  character  of  this  claim  that 
upon  a  rehearing  granted  by  them  they  de- 
nounced their  own  decision  as  one  "obvious- 
ly inequitable  and  unjust"  but  felt  them- 
selves bound  to  adhere  to  It  because  of  "con- 
trolling opinions  of  the  Supreme  Court 
touching  the  matter  in  hand."  However, 
under  the  limitations  imposed  upon  us  in 
proceedings  by  certiorari,  we  are  not  at  lib- 
erty to  interpose  merely  because  we  may  re- 
gard the  decision  as  unjust  Our  sole  inquiry 
is:  Is  the  opinion  in  conflict  with  our  own 
controlling  decisions?  If  it  is,  we  must 
quash  the  record.  If  not  we  must  quash  the 
writ  State  ex  rel.  Peters  v.  Reynolds  et  al.f 
214  S.  W.  121. 

.[2-4]  Counsel  for  respondents  tersely  state 
their  contention  as  follows: 

"To  summarize,  tax  bills  in  a  district  sewer 
improvement  are  only  issued  against  lots  as 
denned  in  the  charter,  but  in  a  joint  district 
sewer  improvement  may  be  issued  either  (a) 
against  lots,  or  (b)  parcels ;  i.  e.,  in  the  instant 
case  (involving  a  district  sewer)  the  tax  bills, 
to  be  valid,  must  be  issued  against  lots,  but  in 
the  Bambrick  Case  they  could  be  issued  either 
against  lots  or  parcels  of  ground." 

The  reason  Is  said  by  respondents'  counsel 
to  He  in  the  difference  in  phraseology  of  sec- 
tion 21,  art  6,  of  the  Chartey  of  the  City  of 
St.  Louis,  concerning  district  sewers,  and 
section  22  of  the  same  article  of  the  same 
Charter,  concerning  joint  district  sewers, 
when  construed  in  the  light  of  section  14  of 
that  article,  defining  the  word  "lot"  Coun- 
sel contend  that  Semple  place  is  "a  parcel  of 
ground,"  and  not  a  lot  or  lots;  that  district 
sewer  tax  bills  cannot  issue  against  "parcels 
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of  ground,"  bat  against  lot*  oily,  and  even 
then  such  bills  can  issue  against  such  lots 
only  as  conform  to  the  charter  definition  of 
'lot"  as  found  in  section  14  of  the  Charter; 
and  hence  the  tax  bills  here  In  suit  are  void. 
The  question  Is  thus  presented  whether  or 
not  the  charter  definition  of  "lot"  found  in 
section  14  shall  be  held  to  apply  to  the  word 
'lot"  as  used  in  section  21.  So  much  of  ar- 
ticle 0  of  the  Charter  of  St.  Louis  as  is 
deemed  pertinent  to  this  question  is  as  fol- 
lows: 

Section   21:    "As  soon   as  a  district   sewer 

*  *  *  is  *  *  .*  completed,  the  sewer  com- 
missioner shall  cause  to  be  computed  the  total 
cost  *  *  *  and  certify  the  same  to  the  presi- 
dent of  the  board  of  public  improvements,  and 
the  president  *  *  *  shall  assess  it  as  a  spe- 
cial tax  against  all  the  lota  of  ground  in  the 
district  respectively.    *    *    * " 

Section  22:  "Whenever  the  whole  or  a  section 
Of  a  joint  district  sewer  is  fully  completed,  the 
sewer  commissioner  shall  cause  the  total  cost 

*  *  *  to  be  computed,  and  shall  certify  to  the 
president  of  the  board  of  public  improvements, 
and  the  president  •  *  *  shall  assess  it  against 
all  of  the  lots  or  parcels  of  ground  in  the  joint 
sewer  district.'  *    *    • " 

Section  14 :  "The  word  lot,'  as  used  in  this  sec- 
tion, shall  be  held  to  mean  the  lots  as  shown 
by  recorded  plats  of  additions  or  subdivisions, 
but  if  there  be  no  such  recorded  plat,  or  if  the 
owners  of  property  have  disregarded  the  lines 
of  lots  as  platted  and  have  treated  two  or  more 
lots  or  fractions  thereof  as  one  lot,  then  .the 
whole  parcel  of  ground  or  lots  so  treated  as  one 
shall  be  regarded  as  a  lot  for  the  purpose  here- 
of." 

It  will  be  noted  that  section  21  provides 
that  the  tax  shall  be  assessed  against  "all 
the  lots  of  ground";  section  22  uses  the 
words  "all  of  the  lots  or  parcels  of  ground." 
Upon  that  difference  the  fate  of  the  tax  Dills 
here  In  suit  Is  said  to  hang.  We  take  judi- 
cial notice  of  the  provisions  of  the  charter 
of  the  city  of  St.  Louis  (Mo.  Const,  art.  9,  | 
21;  Jennings  Heights  L.  &  I.  Co.  v.  City  of 
St  Louis,  257  Mo.  291,  loc.  cit.  300,  165  S. 
W.  741) ;  and  hence  we  know  that  section  14 
of  the  Charter,  supra,  relates,  not  to  sewer 
districts,  but,  as  its  title  states,  to  the  "con- 
struction of  streets,  boulevards,  and  alleys," 
a  wholly  different  topic.  Scanning  the  para- 
graph defining  the  word  "lot,"  we  find  that 
it  is  expressly  limited  to  a  definition  of  that 
word  "as  used  in  this  section."  These  are 
plain  words,  and  'plainly  limit  the  charter 
definition  of  the  word  "lot"  to  section  14. 
A  reason  for  that  limitation  will  presently 
appear. 

Section  14  provides,  among  other  things, 
for  the  construction  of  pavements  and  side- 
walks and  for  repairing  them,  and  for  the 
issuance  of  special  tax  bills  for  the  cost 
thereof.'  The  method  of  determining  the 
amount  of  such  tax  bills  as  against  any  par- 
ticular tract  of  land  is,  as  to  sidewalks,  the 
familiar  one  of  assessing  against  each  lot 


such  a  proportion'  of  the  total  tax  as  the 
front  feet  of  that  lot  bears,  to  the  total  num- 
ber of  linear  feet  of  all  property  abutting  on 
the  sidewalk  so  to  be  constructed.  As  to 
paving,  curbing,  and  guttering,  one-fourth  of 
the  cost  is  assessed  in  like  manner,  and  the 
remainder  is  levied  upon  a  benefit  district. 
District  sewer  and  joint  district  sewer  tax 
bills  are  levied  upon  a  different  plan,  namely, 
upon  the  proportion  of  the  area  of  each  par- 
ticular tract  to  the  area  of  the  entire  dis- 
trict, without  regard  to  street  frontage.  See 
sections  21  and  22,  Charter  of  St.  Louis,  su- 
pra. Furthermore,  districts  for  laying  side- 
walks, curbing,  guttering,  and  otherwise  im- 
proving, or  for  constructing  boulevards, 
streets,  and  alleys,  are  required  by  other  por- 
tions of  section  14  to  be  laid  out  with,  spe- 
cial reference  to  lots ;  "the  district  line  shall 
be  so  drawn  as  to  Include  the  entire  depth 
of  all  lots  fronting  on  the  street  to  be  Im- 
proved," but  "if  there  is  no  parallel  or  con- 
verging street  on  either  side  of  the  street  to 
be  Improved,  the  district  lines  shall  be 
drawn  three  hundred  feet  from  and  parallel 
to  the  street  to  be  Improved" ;  to  quote  the 
language  of  section  14;  whereas  sewer  dis- 
tricts may  be  of  such  form  and  dimensions 
as  may  be  prescribed  by  ordinance,  without 
regard  to  streets  or  lots.  These  differences 
are  sufficient  reasons  both  for  the  peculiar 
limitation  placed  upon  the  word  "lot"  as 
used  in  section  14  by  the 'Charter  definition 
above  quoted,  and  also  for  the  fact  that  that 
special  definition  is  expressly  limited  to  the 
use  of  that  word  In  that  section.  So  defined, 
it  has  no  relevancy  to  sections  21  and  22. 
Under  section  14,  a  lot  having  no  street 
frontage  would  pay  no  sidewalk  tax,  and  on- 
ly a  three-fourths  assessment  of  paving  tax, 
but  it  would  be  taxed  Its  full  assessment  un- 
der sections  21  and  22  for  sewer  purposes, 
regardless  of  its  lack  of  street  frontage.  It 
follows  that  as  to  sections  21  and  22  of  the 
Charter,  then,  the  word  "lot"  Is  released 
from  the  limitations  set  upon  It  by  section 
14,  and  hence  is  to  be  understood  In  its  usu- 
al and  ordinary  meaning.  In  Soule's  Dic- 
tionary of  English  Synonyms,  the  word  "lot" 
Is  said  to  be  synonymous  with  "portion,  par- 
cel, division,  part,  piece  of  land."  Webster 
defines  It  as  follows: 

"The  term  lot'  may  refer  to  a  large  piece 
[of  land],  such  as  is  usually  called  a  field,  tract, 
parcel,  block,"  etc. 

A  standard  legal  text  defines  lot  as  fol- 
lows: 

"Applied  to  real  estate,  it  is  a  term  of  indefi- 
nite meaning,  and  must  be  interpreted  with  due 
regard  to  the  context  and  the  subject-matter: 
thus  the  word  may  be  employed  aa  referring  to 
a  division,  parcel,  piece,  portion,  or  tract  of 
land."    25  Cyc.  p.  1629. 

Since  the  charter  definition  of  lots  applies 
only  to  the  section  relating  to  streets,  the 
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construction  based  upon  tnat  definition  of 
sections  21  And  22,  relating  to  sewers,  falls 
to  the  ground.  Absent  that  artificial  and 
torced.  construction,  "16ts"  and  "parcels  of 
ground"  may  be  used  as  equivalent  terms  as 
well  with  reference  to  district  sewers  as  to 
joint  district  sewers,  and  the  opinion  Involv- 
ed in  the  case  In  hand  is  thus  seen  to  be 
squarely  In  conflict  with  our  decision  in  the 
Bambrlck  Case,  supra.  This  is  true  even  up- 
on the  assumption  that  that  decision  rested 
upon  the  narrow  ground  that  the  tax  bills 
there  involved  "were  Issued  against  parcels 
of  ground,"  as  is  contended  by  counsel  for 
respondents.  But  we  cannot  agree  to  that 
contention.  The  decision  in  the  Bambrlck 
Case  was  put  upon  a  much  broader  and  more 
satisfactory  foundation,  as  clearly  appears 
from  the  following  excerpt: 

"It  will  be  noted,  in  comparing  the  two  provi- 
sions of  the  charter,  that  the  latter  (section  14), 
defining  the  word  'lot*  and  the  sense  in  which 
it  is  to  be  used,  does  not  purport  in  any  way  to 
define  what  shall  be  the  significance  of  the 
phrase  'parcels  of  ground.' 

"Unless,  therefore,  appellants  are  able  to  show 
that  the  property  affected  by  the  tax  bills  in 
snit  does  not  [inclose]  the  several  'parcels  of 
ground'  designated  in  the  tax  bills,  there  is  no 
merit  in  their  contention  that  the  Judgment  in 
this  case  fixing  a  lien  on  these  several  parcels 
of  ground  violated  the  charter." 

Bambrick  Cons.  Co.  v.  Realty  Co.,  supra,  270 
Mo.  lot  dt  457,  193  8.  W.  544. 

In  the  printed  opinion  the  word  "inclose" 
appears  as  "disclose,"  but  that  is  obviously 
a  mere  typographical  error.  To  use  the 
word  "disclose"  in  that  connection  makes  the 
entire  sentence  meaningless,  whereas  to  sub- 
stitute "inclose"  gives  point  and  pertinency 
to  the  sentence  and  harmonizes  it  with  the 
context. 

The  statement  of  facts  above  quoted  from 
respondents'  opinion  shows  that  the  plat  of 
Semple  place  was  before  the  court,  and  that 
the  plat  subdivided  "the  land  against  which 
the  said  tax  bills  were  issued  into  lots  de- 
scribed in  said  tax  bills,  the  streets  and  alleys 
being  designated  thereon."  "The  property 
affected  by  the  tax  bills  in  suit,"  that  is,  the 
seven  lots  of  Semple  place,  is  thus  shown  not 
only  "to  inclose  the  several  'parcels  of 
ground'  designated  in  the  tax  bills,"  as  was 
said  in  the  Bambrick  Case,  but  in  fact  to  be 
identical  with  them,  and  there  is  hence  no 
merit  in  the  contention  that  the  tax  bills  are 
invalid.  Respondents'  opinion  upholding 
that  contention  does  not  follow  our  decision 
in  the  Bambrick  Case,  where  the  contrary 
was  held  as  to  the  same  property  and  on 
substantially  the  same  facts. 

In  the  case  of  Sheehan  v.  Owen,  82  Mo. 
45S,  this  court  said: 

"The  work  has  been  done  by  the  plaintiff.  No 
complaint  is  made  that  it  was  not  done  accord- 
in?  to  the  contract,  or  that  plaintiff  is  in  any 
manner  charged  with  notice  of  alleged  irregu- 
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lar ities;  in  the  proceedings  of  the  council  or  the 
acts  6f  the1  city  officials,  and,  while  there  may 
have  been  some  irregularities,  the  ordinances 
were  substantially  complied  with  by  the  city 
authorities  and  nothing  done  or  omitted  which 
could  possibly  have  affected  injuriously  the  in- 
terests  of  the  defendant  or  other  property  hold- 
ers, and  we  are  not  inclined  to  turn  a  plaintiff 
out  of  conrt  who  has  given  his  time  and  expend- 
ed his  money  in  the  improvement  of  their  prop- 
erty on  mere  technicalities  which  in  no  manner 
affect  the  substantial  rights  or  interests  of  the 
parties.  If,  in  any  material  respect,  the  ordi- 
nances of  the  city  bearing  upon  the  questions 
involved  had  been  disregarded  by  the  city  au- 
thorities or  the  plaintiff,  his  suit  on  his  tax 
bill  could  not  be  maintained,  but  discovering  no 
such  disregard  of  the  ordinances  or  any  material 
error  committed  in  the  progress  of  the  trial  in 
the  court  below  the  judgment  is  affirmed.  All 
concur.'' 

The  principles  stated  in  that  opinion  are 
sound  and  salutary,  and  when  applied  to 
the  facts  here  Involved  afford  ready  escape 
from  the  painful  position  in  which  the  learn- 
ed, able,  and  conscientious  jurists  composing 
the  St  Louis  Court  of  Appeals  conceived 
themselves  to  be  when  they  felt  bound  in  the 
same  breath  to  affirm  their  decision  and  to 
denounce  it  as  unjust  In  the  Bambrlck 
Case  we  held  the  tax  bills  to  have  been  is- 
sued In  substantial  compliance  with  the  pro- 
visions of  the  charter,  and  therefore  to  be 
valid.  In  the  Sheehan  Case,  and  in  numer- 
ous others  that  might  be  cited,  we  have  held 
substantial  compliance  with  charter  provi- 
sions in  matters  of  this  sort  to  be  sufficient 
and  for  very  obvious  reasons  It  Is  to  the  In- 
terest of  all  concerned,  the  property  owner 
as  well  as  the  contractor,  that  such  compli- 
ance should  be  sufficient  Gist  v.  Construc- 
tion Co.,  224  Mo.  869,  loc.  Cit  379,  123  S.  W. 
921.  Respondents'  statement  of  facts  taken 
from  their  opinion  shows  substantial  compli- 
ance in  the  instant  case.  While  we  have  the 
highest  regard  for  respondents'  ability  and 
learning,  as  exemplified  in  the  opinions  of 
their  court  we  nevertheless  believe  that 
their  opinion  In  the  instant  case  Is  in  conflict 
In  principle  wth  our  decisions  In  both  the 
Bambrick  and  the  Sheehan  Cases,  supra. 

Another  phase  of  this  situation  may  well 
be  considered.  Concerning  writs  of  certiora- 
ri we  have  held  as  follows: 

"The  divergence  of  opinion  which  will  au- 
thorize this  court  to  quash  the  opinion  and 
judgment  of  the  Conrt  of  Appeals  is  a  contrary 
holding  upon  a  given  'question  of  law  or  equity.' 
Rulings  upon  a  'question  of  law'  may  be  the 
same,  although  different  states  of  fact  may  call 
for  such  rulings.  In  other  words,  as  stated 
above,  there  may  be  a  clear  contrariety  of  opin- 
ion on  a  'question  of  law  or  equity'  without 
having  two  cases  exact  in  history  or  facts — a 
'grey  mule*  case  is  not  required."  State  ex  reL 
v.  Reynolds,  265  Mo.  88,  loc.  cit  93,  175  S.  W. 
575,  576. 

Respondents,  in  construing  section  21,  art 
6,  of  the  St.  Louis  Charter,  relating  to  sewer 
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tax  bills,  which  provides  for  the  Issuance  of 
"a  special  tax  bill  against  each  lot  In  the 
district,"  hold  void  the  seven  tax  bills  Issued 
in  the  Instant  case,  on  the  ground  that  under 
the  facts  stated  but  one  tax  bill  should  have 
been  issued  against  the  entire  tract.  This 
holding  is  based  on  the  principle  of  law  that 
the  whole  proceeding,  as  respondents  say,  is 
"In  invltum  and  rests  exclusively  upon  a 
substantial  adherence  to  the  method  prescrib- 
ed by  the  ordinances  authorizing  the  same, 
and  of  the  charter  as  its  basic  power."  Oth- 
erwise stated,  respondents  hold  the  language 
of  section  21,  supra,  providing  for  "a  spe- 
cial tax  bill  against  each  lot  in  the  district," 
to  be  mandatory  and  not  directory.  Indeed,. 
In  their  opinion  on  the  motion  for  a  rehear- 
ing, they  so  hold  In  express  terms. 
,  Section  24  of  the  same  article  of  the  Char- 
ter of  St.  Louis  provides  with  reference  to 
all  special  tax  bills  that — 

"In  every  such  tax  bill  there  shall  be  desig- 
nated either  the  city  treasurer  or  *  *  *  the 
name  of  some  bank  or  trust  company  to  whom 
payment  of  such  bill  may  be  made." 

Certain  tax  bills  were  issued  without  con- 
forming to  that  requirement  of  the  charter, 
and  the  property  owner  contended  that  they 
were  void  for  that  reason.  The  property 
owner  did  in  fact  have  notice  of  the  place 
where  the  tax  bill  might  be  paid,  although 
the  tax  bill  itself  did  not  convey  that  infor- 
mation. Concerning  this  contention  this 
court  said: 

"The  provision  of  section  24  of  article  6  of 
the  City  Charter,  requiring  that  the  tax  bill 
shall  name  the  city  treasurer  or  some  bank  or 
trust  company  doing  business  in  the  city  to 
whom  the  payment  shall  be  made,  is,  in  our 
opinion,  purely  directory.  We  can  conceive  no 
reason  why  such  an  omission  should  be  consid- 
ered fatal  to  this  tax  bill.  *  *  *  In  this  case, 
the  owner  had  notice  of  the  place  of  payment, 
which,  though  not  the  statutory  designation  of 
the  place  of  payment,  yet  gave  the  owner  the 
full  benefit  of  the  statutory  requirement,  and 
reduces  the  objection  to  a  pure  technicality.  To 
declare  the  tax  bill  void  on  account  of  such 
omission  would  be  equivalent  to  a  confiscation 
of  the  work  and  material  furnished  by  the  plain- 
tiff in  the  construction  of  the  street."  Granite 
Bituminous  Paving  Co.  v.  McManus,  244  Mo. 
184,  loc.  cit  192,  193,  148  S.  W.  623. 

The  tax  bills  were  accordingly  held  to  be 
valid. 

Like  reasoning  applies  here  with  like 
force.  In  this  instance  the  property  owners 
were  presented  with  seven  slips  of  paper 
calling  for  an  aggregate  of  $5,750.61,  as  their 
part  of  the  cost  of  building  a  sewer,  and  as- 
serting a  lien  for  that  sum  upon  certain 
lands.  It  Is  undisputed  that  If  that  identi- 
cal sum  for  that  identical  service  had  been 
demanded  in  one  slip  of  paper,  asserting  an 
identical  Hen  therefor  upon  those  Identical 
lands  (plus  the  portion  devoted  to  streets 
and  alleys),  there  would  be  no  defense  to  the 


claim.  It  Is  also  undisputed  that  to  sustain 
this  contention  is  to  confiscate  the  labor  and 
material  which  went  Into  the  construction  of 
this  sewer.  That  contention  is  sustained 
reluctantly,  under  protest,  and  by  force  of 
supposed  necessity,  by  respondents  in  their 
opinion  in  the  case  under  consideration,  upon 
the  ground  that  the  charter  provision  in 
question  is  mandatory.  We  think  that  the 
provision  of  the  charter  requiring  the  issu- 
ance of  "a  special  tax  bill  against  each  lot  in 
the  district,"  in  the  absence,  as  here,  of  a 
showing  of  some  loss  or  damage  to  the  owner 
arising  from  a  failure  to  observe  the  charter 
direction,  is  directory  only;  and  that  the 
principles  announced  in  the  McManus  Case, 
supra,  apply  with  full  force  and  are  In  con- 
flict with  the  opinion  here  in  question. 

The  very  high  esteem  in  which  we  hold 
the  Judicial  utterances  of  respondents  has 
led  us  to  examine,  with  studious  care,  all  of 
the  cases  cited  by  them  in  their  opinion  now 
under  review,  as  well  as  those  cited  by  coun- 
sel in  the  brief  filed  In  respondents'  behalf, 
and  in  the  brief  analysis  which  follows  we 
point  out  the  reasons  why  we  regard  them  as 
inconclusive. 

Kansas  City  Milling  Co.  v.  Riley,  133  Mo. 
574,  34  S.  W.  835;  Granite  Bituminous  Pav- 
ing Co.  v.  McManus,  244  Mo.  184,  148  S.  W. 
621 ;  McShane  v.  City  of  Moberly,  79  Mo.  41 ; 
Funkhouser  v.  Lay,  78  Mo.  458;  Landis  v. 
Hamilton,  77  Mo.  554 ;  and  Brinck  v.  Collier, 
56  Mo.  160,  are  cited  In  support  of  the  ar- 
gument that  there  was  no  dedication  of  the 
streets  and  alleys  of  Semple  place  to  public 
use.  We  do  not  think  it  necessary  that  there 
should  have  been  any  such  dedication  in  or- 
der to  give  validity  to  the  tax  bills  here  In 
suit,  and  so  further  discussion  of  that  point 
may  be  waived. 

Barber  Asphalt  Paving  Co.  v.  Munn,  185 
Mo.  552,  83  S.  W.  1062,  and  Sheehan  v.  Owen, 
82  Mo.  458,  are  cited  to  the  point  that  the 
right  of  the  city  to  create  a  lien  upon  an 
abutting  property  owner  for  street  and  sewer 
improvements  Is,  in  the  language  of  respond- 
ents' opinion,  "in  invitum  and  rests  exclu- 
sively on  a  substantial  adherence  to  the 
method  prescribed  by  the  ordinance  author- 
izing the  same,  and  of  the  charter  as  its  bas- 
ic power."  To  this  doctrine  we  assent  We 
find  in  It  nothing  to  conflict  with  the  views 
expressed  by  us  in  this  opinion.  On  the  con- 
trary, these  cases  support  the  doctrine  of  sub- 
stantial performance.  All  other  cases  cited 
in  respondents'  opinion  relate  to  points  not 
touching  upon  the  validity  of  these  tax  bills, 
and  for  that  reason  they  need  not  be  dis- 
cussed. 

Counsel  for  respondents  cite  all  of  the  cas- 
es cited  in  respondents'  opinion,  and  State 
ex  rel.  Peters  v.  Reynolds  et  al.,  Judges,  214 
S.  W.  121,  and  Prior  v.  Construction  Co.,  170 
Mo.  439,  71  S.  W.  205,  in  addition.  State  ex 
reL  Peters  v.  Reynolds  et  aL,  Judges,  is  cited 
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to  the  same  point  to  which  we  have  cited  it 
in  this  opinion,  and  about  which  we  quite 
agree  with  respondents'  counsel,  while  Prior 
v.  Construction  Co.  is  cited  only  in  support 
of  counsel's  statement  that  joint  district 
sewers  and  district  sewers  are  different 
things.  They  are,  but  that  fact  in  no  wise 
affects  the  questions  in  issue  here. 

For  the  reasons  stated,  the  record  in  the 
case  of  Boatmen's  Bans:  v.  Semple  Place 
Realty  Co.  et  al,  213  S.  W.  900,  now  before 
us,  should  be  quashed. 

It  Is  so  ordered. 

All  concur. 


THOMPSON  y.  TOUTED  RYS.  CO.  OF  ST. 
LOUIS.    (No.  15835.) 


(St.  Iiouis  Court  of  Appeals. 
8,  1920.) 


Missouri.    Feb. 


1.  Damages  «=>101— Reasonable  value  of 
housing  services  and  not  wages  fob  time 
recoverable  against  party  whose  neg- 
ligence necessitated  the  nursing. 
The  value  of  the  services  of  a  husband  nurs- 
ing his  wife,  or  of  a  father  or  mother,  a  widow, 
nursing  his  or  her  child,  is  determined  solely 
with  reference  to  value  aa  nursing  for  recovery 
against   the  person  "whose  negligence  rendered 
the  nursing  necessary,  which  is  the  rule  though 
other  employment  is  relinquished  by  the  hus- 
band, father,  or  mother  who  thus  waits  upon 
the  injured  party,  the  amount  of  wages  that 
would  have  been  earned  for  the  period  of  nurs- 
ing not  being  recoverable. 

2.  Trial  €=»252(20)— Instruction  fob  re- 
covery or  reasonable  value  of  nursing 

SERVICES    IMPROPER   WHERE    NOT    SUPPORTED 
BY    EVIDENCE. 

In  a  mother's  action  for  injuries  to  her  mi- 
nor son  in  an  assault  on  him  by  defendant  street 
railway's  conductor,  in  the  absence  of  evidence 
for  plaintiif  showing  the  reasonable  value  of  her 
services  as  a  nurse  for  her  son,  an  instruction, 
authorising  the  recovery  of  such  value,  was  im- 
proper as  abstract 

3.  Damages  «=>135— $500  verdict  excessive 
in  view  of  possible  aggregate  or  dam- 
AGE or  but  |363. 

In  an  action  by  a  mother  for  damages  con- 
sisting of  expenses  and  loss  of  time  in  nursing, 
sustained  by  her  on  account  of  injuries  to  her 
minor  son  in  an  assault  upon  him  by  defendant 
street  railway's  conductor,  where  the  total  of 
all  the  elements  of  damage  in  the  aggregate  did 
not  exceed  $363,  verdict  for  plaintiff  for  $500 
was  excessive. 

Appeal  from  St  Louis  Circuit  Court;  Wil- 
liam T.  Jones,  Judge. 

Action  by  Jennie  Thompson  against  the 
United  Railways  Company  of  St  Louis. 
From  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed,  and  cause  remanded. 


Charles  W.  Bates,  T.  E.  Francis,  Alva  W. 
Hurt  and  Chauncey  H.  Clarke,  all  of  St 
Louis,  for  appellant 

Arthur  B.  Simpson  and  B.  J.  Goldfarb, 
both  of  St  Louis,  for  respondent 

BECKER,  J.  This  Is  an  action  by  plain- 
tiff, a  widow,  for  damages  alleged  to  have 
been  sustained  by  her  on  account  of  per- 
sonal Injuries  received  by  her  minor  son, 
resulting  from  an  alleged  assault  made  upon 
him  by  a  street  car  conductor  while  in  the 
employ  of  the  defendant  Upon  a  trial  to  a 
jury  plaintiff  obtained  a  verdict  for  $500  ac- 
tual and  $100  punitive  damages.  Thereafter 
plaintiff  voluntarily  remitted  the  $100  as- 
sessed as  punitive  damages,  and  defendant 
prosecutes  this  appeal  from  the  judgment 
rendered  against  it  for.  the  remaining  $500. 

According  to  plaintiff's  own  testimony,  she 
actually  paid  out  for  medicine  $12  to  $14,  and 
became  liable  for  $60  for  services  of  a  physi- 
cian rendered  the  boy.  Plaintiff  further  tes- 
tified that  she  devoted  10  weeks  of  her  time 
to  nursing  her  son,  and  that  since  the  first 
10  weeks  she  had  been  nursing  the  boy  two 
or  three  nights  of  the  week.  There  is  no  tes- 
timony in  the  record  aa  to  the  reasonable 
value  of  plaintiff's  services  rendered  to  her 
son  in  the  capacity  of  nurse,  though  plaintiff 
herself  testified  that  prior  to  the  date  upon 
which  her  son  met  with  his  injuries  she  had 
been  working  as  a  laundress  and  earning  $9 
per  week. 

It  la  assigned  as  error  that  the  instruction 
on  the  measure  of  damages  directed  the  jury 
that  if  they  found  for  plaintiff  they  should 
include  among  the  items  recoverable  the 
"reasonable  value  of  the  time,  if  any,  nec- 
essarily spent  by  the  plaintiff  in  nursing  her 
said  son  during  the  time  he  was  suffering,  if 
you  find  he  did  so  suffer,  from  said  injury." 

It  is  contended  that  the  proper  measure 
of  damage  for  this  item  Is  the  reasonable  val- 
ue of  the  services  that  plaintiff  rendered  as 
and  in  the  capacity  of  nurse,  and  that  plain- 
tiff could  not  recover  the  amount  of  wages 
that  plaintiff  had  lost  by  reason  of  the  time 
away  from  her  work  while  acting  as  nurse 
for  her  son. 

We  note  at  the  outset  that  it  is  conceded 
by  learned  counsel  for  respondent  plaintiff 
below,  that  the  part  of  the  instruction  on  the 
measure  of  damages  quoted  above  was  intend- 
ed to  permit  plaintiff  to  recover  the  amount 
of  the  wages  that  she  would  have  earned  had 
she  remained  at  work  as  a  laundress  for  the 
period  of  tune  that  she  devoted  to  nursing 
her  son. 

[1]  While  a  reading  of  the  cases  In  this 
state  in  which  the  rule  of  law  applicable  to 
the  point  here  in  question  is  discussed  shows 
that  there  has  been  a  divergence  of  opinion 
with  reference  thereto,  the  rule  of  law  which 
has  finally  been  adopted  Is  that  the  value  of 
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the  services  of  a  husband  nursing  his  wife, 
or  of  a  father  or  mother  (where  she  la  a  wid- 
ow) nursing  his  or  her  child,  Is  determined 
solely  with  reference  to  Its  value  as  nursing. 
In  other  words,  the  usual  measure  of  damage 
for  such  service  Is  the  reasonable  value  of 
such  nursing  as  by  a  person  of  ordinary  and 
untrained  skill,  and  this  Is  the  rule  though 
other  employment  Is  relinquished  by  the  one 
who  thus  waits  upon  the  Injured  party.  Mac- 
donald  v.  St  Louis  Transit  Co.,  108  Mo.  App. 
874,  88  S.  W.  1001;  Smith  v.  City  of  St 
Joseph,  65  Mo.  456,  17  Am.  Rep.  660;  Klrk- 
patrlck  v.  St  Ry.  Co.,  129  Mo.  App.  524,  loc. 
cit.  527,  528,  107  S.  W.  1025.  See,  also, 
Woodward  Iron  Co.  v.  Curl,  153  Ala.  205,  44 
South.  974;  Barnes  v.  Keene,  132  N.  Y.  18, 
29  N.  B.  1090;  Sallda  v.  McKinna,  16  Colo. 
528,  27  Pae.  810;  Western  Union  Tel.  Co.  v. 
Morris,  10  Kan.  App.  61,  61  Pac.  972;  Walk- 
er v.  City  of  Pennsylvania,  196  Pa.  168,  45 
Atl.  657,  78  Am.  St.  Rep.  801;  Brosnan  v. 
Sweebser,  127  Ind.  1,  26  N.  E.  555. 

The  respondent  cites  the  case  of  Esque  v. 
United  Railways  Co.,  174  Mo.  App.  317,  157 
S.  W.  1061,  and  the  case  of  Bruce  v.  United 
Railways  Co.,  175  Mo.  App.  568,  158  S.  W. 
102,  as  authority  for  authorizing  the  Jury  to 
assess,  as  part  of  plaintiffs  damages,  the 
amount  of  the  wages  that  she  would  have 
earned  had  she  remained  at  work  as  a  laun- 
dress for  the  period  of  time  that;  she  devot- 
ed to  nursing  her  son. 

It  would  seem  that  the  rule  as  laid  down 
in  the  Esque  Case,  supra,  would  support  this 
contention  Of  respondent  But  the  question 
that  was  really  before  the  court,  and  to 
which  it  was  addressing  itself,  was  that  the 
Instruction  there  criticized  is  erroneous,  in 
that  it  allowed  the  Jury  to  assess,  as  an  item 
of  damage  recoverable  on  the  part  of  the 
plaintiff,  the  value  of  the  husband's  services 
for  nursing  his  wife,  when  there  was  no  evi- 
dence adduced  as  to  the  value  of  such  servic- 
es on  the  part  of  the  husband.  Therefore  in 
the  Esque  Case  the  Judgment  was  properly 
reversed  and  the  cause  remanded ;  however, 
the  rule  as  therein  stated  on  the  proposition 
under  discussion  in  the  Instant  case  is  not 
the  law.  If  such  were  the  law,  a  man  whose 
salary  Is  $50,000  a  year  could,  In  a  case  such 
as  the  one  at  bar,  undertake 'and  do  the  nurs- 
ing of  his  son,  and  be  entitled  to  recover  as 
one  of  the  Items  of  bis  direct  damage  the  val- 
ue of  his  time  put  in  while  nursing  his  son, 
measured  at  the  rate  of  $50,000  per  year  for 
the  full  period  of  time  that  he  remained 
away  from  his  regular  vocation  and  devoted 
himself  to  such  nursing,  and  this  though  a 
professional  nurse  could  have  been  obtained 
to  render  the  same  services  tor  a  sum  which 
In  comparison  would  be  insignificant.  Such 
a  rule  would  sanction  a  plaintiff  in  volun- 
tarily enhancing  his  damages  Instead  of  min- 
imizing them.     The  rule  as  stated  in  the 


Esque  Case,  supra,  should  not  be  followed, 
and  the  same  la  hereby  overruled.  See  cases 
cited,  supra,  In  support  of  the  rule  laid  down 
herein. 

And  as  to  the  Bruce  Case,  supra,  wherein 
the  Esque  Case  Is  adverted  to  with  approval 
on  the  point  here  under  discussion,  it  Is  clear- 
ly obiter  dicta.  The  language  employed  was 
unnecessary  to  a  decision  of  the  point  under 
consideration,  but  In  so  far  as  it  may  seem- 
ingly approve  of  the  rule  as  laid  down  In 
the  Esque  Case  it  Is  hereby  disapproved. 

So  In  light  of  the  rule  as  we  have  stated 
It  above,  while  plaintiff  was  entitled  to  re- 
cover for  the  reasonable  value  of  her  services 
In  attending  and  nursing  her  son,  the  value 
of  such  services  must  be  determined  solely 
with  reference  to  the  value  of  such  services 
as  a  nurse,  and  not  for  the  reasonable  value 
of  the  time  which  she  may  have  lost  from 
her  business  predicated  upon  the  wages  she 
would  have  earned  in  that  capacity  during 
such  time. 

[2]  For  this  error  alone  the  case  would 
have  to  be  reversed,  but  there  Is  further  er- 
ror to  be  noted,  namely,  that,  even  though  the 
instruction  had  been  properly  framed,  there 
was  no  testimony  adduced  on  behalf  of  the 
plaintiff  showing  the  reasonable  value  of  her 
services  as  a  nurse.  And  whereas  it  was 
ruled  in  Murray  v.  Railway  Co.,  101  Mo.  236, 
la  S.  W.  817,  20  Am.  St  Rep.  601,  that  evi- 
dence was  not  necessary  as  to  the  value  of 
services  for  nursing,  in  that  "the  jury  could 
tell  from  the  length  of  time  plaintiff  was  in 
bed,  and  from  their  own  knowledge  as  to 
the  value  of  such  services,  what  they  were 
worth,"  yet  In  the  case  of  Cobb  v.  Railway 
Co.,  149  Mo.  609,  loc.  cit  630,  50  S.  W.  894, 
the  Supreme  Court  ruled  that  the  Murray 
Case  was  not  well  considered,  and  that  It 
should  not  be  followed,  and  in  the  course  of 
their  opinion  state  that  they  were  "unable  to 
6ee  why  evidence  Is  any  more  necessary  as 
to  the  value  of  physician's  services  than  as 
to  those  of  nurses,  nor  how  a  jury  could  any 
better,  without  evidence,  determine  the  value 
of  the  latter  than  that  of  the  former." 

[J]  It  Is  further  assigned  as  error  that  the 
verdict  is  excessive.  This  point  is  well  taken 
even  if  we  were  to  accept  the  contention  of 
learned  counsel  for  respondent  (which  we 
cannot  do)  that  the  proper  measure  of  dam- 
ages for  the  nursing  was  the  value  of  the 
loss  of  plaintiff's  time  as  a  laundress  for 
the  period  of  10  weeks,  in  which  she  nursed 
the  boy,  and  three  nights  a  week  after  that 
time  up  to  the  date  of  the  trial;  for  even 
then  the  aggregate  sum  would  total  but  $363, 
whereas  the  verdict  was  for  $500. 

For  the  errors  above  noted  the  judgment 
Is  hereby  reversed,  and  the  cause  remanded. 

REYNOLDS,  P.  J.,  and  ALLEN,  J,  concur. 
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McCULLAM  v.  MERMOt>,  JACCARD  ft 
KING  JEWELRY  CO.     (No.  15858.) 

(St.  T-jouis  Court  of  Appeals.    Missouri.    Feb.  8, 
1920.) 

1.  Bxrxa  AND   ROTES   «3=>341  —  Indorsee   of 

CHECK  Or  00BP0BATI0N  DBAWN  BY  PBE8I- 
DIRT  IN  rAVOB  Of  HIMSELF  NOT  "HOLDEB  IN 
DTTB  COURSE." 

The  indorsee  of  a  check  drawn  by  the  presi- 
dent of  a  corporation  to  himself  as  an  Individual 
is  not  a  holder  in  due  coarse,  within  Rev.  St. 
1909,  |  10022;  such  check  not  being  regular 
on   its  face,  as  required  by  said  section. 

PEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Holder 
in   Due  Course.] 

2.  Corporations  <g=»432(l)— Pbesident's  au- 
thority TO  DRAW  CORPORATE  CHECK  FOB  IN- 
DIVIDUAL   BENEFIT   NOT    PRESUMED. 

Authority  of  the  president  of  a  corporation 
to  draw  checks  in  the  name  of  the  corporation 
for  his  individual  benefit  cannot  be  presumed. 

3.  Corporations  <s=a414(2)— President  hust 

SAVE  SPECIFIC  AUTHORITY  TO  DRAW  CHECKS 
OF  CORPORATION  IN  FAVOR  OF  HIMSELF. 

Without  some  specific  authority,  the  presi- 
dent of  a  corporation  cannot  draw  checks  of 
the  corporation  in  favor  of  himself. 

4.  Corporations    e=>432(5)  —  Creditor    of 

PRESIDENT  ACCEPTING  CORPORATION'S  CHECK 
DBAWN  BY  PRESIDENT  MUST  SHOW  HIS  AU- 
THORITY. 

Creditor  of  the  president  of  a  corporation, 
accepting  the  corporation's  check,  drawn  by  the 
president,  as  such,  to  himself  individually,  has 
the  burden  of  showing  that  the  check  was  au- 
thorised, or  that  the  corporation  received  full 
value  therefor. 

Appeal    from    St.    Louis    Circuit    Court; 
Thomas  C.  Henmngs,  Judge. 
"Not  to  be  officially  published." 

Action  by  Fontaine  McCullam,  trustee  In 
bankruptcy  of  the  Masters  Lumber  Compa- 
ny, against  the  Mermod,  Jaccard  ft  King 
Jewelry  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

McLaran  ft  Garesche  and  E.  H.  Wayman, 
both  of  St.  Louis,  for  appellant 

Frumberg  ft  Russell,  of  St.  Louis,  for  re- 
spondent. 

BECKER,  J.  On  January  21,  1913,  S.  M. 
Masters,  as  president  of  the  Masters  Lum- 
ber Company,  a  corporation,  being  indebted 
to  the  appellant  in  the  sum  of  $182,  made 
out  a  check  In  the  name  of  the  Masters  Lum- 
ber Company,  which  check  was  signed  by 
him  as  president  of  said  company,  and  made 
payable  to  himself  Individually,  In  the  sum 
of  $182,  indorsed  said  check  individually, 
and  tendered  It  In  payment  to  the  appellant 
of  his  said  individual  Indebtedness  to  it. 
The  appellant  accepted  the  check  so  Indors- 
ed, and  in   consideration   thereof  canceled 


the  Individual  debt  of  the  said  S.  M.  Mas- 
ters. The  Masters  Lumber  Company  later 
went  Into  bankruptcy,  and  the  respondent,  as 
trustee,  brought  suit  to  recover  of  the  appel- 
lant the  amount  of  the  said  check.  The  case 
was  tried  to  the  court  without  the  interven- 
tion of  a  Jury  upon  an  agreed  statement  of 
facts.  From  a  Judgment  in  favor  of  plain- 
tiff, after  an  unavailing  motion  for  new 
trial,  the  defendant  appeals. 

From  the  agreed  statement  of  facts,  In  ad- 
dition to  what  we  have  already  set  out 
above,  it  appears  that,  on  the  date  that  Mas- 
ters gave  the  defendant  the  check  of  the  cor- 
poration, the  said  corporation  was  not  In- 
debted to  the  defendant  in  any  sum,  and  fur- 
ther that  the  defendant — 

"had  no  actual  knowledge  as  to  the  solvency 
or  insolvency  of  the  Masters  Lumber  Company, 
or  of  the  state  of  the  account  between  S.  M. 
Masters  and  the  Masters  Lumber  Company  on 
the  21st  day  of  January,  1913,  and  did  not  know 
the  manner  in  which  the  Masters  Lumber  Com- 
pany paid  the  salary  of  S.  M.  Masters,  and 
accepted  said  check  in  payment  of  the  individu- 
al indebtedness  of  said  Masters,  without  any 
actual  notice  of  the  want  of  authority  of  said 
S.  M.  Masters  to  sign,  indorse,  or  deliver  said 
check,  except  as  appeared  upon  the  face  of  said 
dKech  and  indortementB."    (Italics  ours.) 

Appellant's  sole  contention  is  that  the 
Judgment  should  be  reversed  on  the  ground 
that  It  appears  from  the  statement  of  facts 
that  It  was  a  bona  fide  holder  in  due  course 
for  value  of  the  check  In  controversy,  and 
that,  short  of  actual  notice  on  the  part  of  ■ 
tiie  defendant  being  shown  of  facts  which 
would  be  sufficient  to  impeach  the  validity 
of  the  paper,  plaintiff  Is  not  entitled  to  re- 
cover. 

Learned  counsel  for  appellant,  In  support 
of  this  contention,  argues  that  Inasmuch  as 
the  check  Involved  In  this  case  was  payable 
to  S.  M.  Masters  Individually,  and  not  to  the 
defendant,  therefore,  when  the  said  Masters 
came  to  the  defendant  with  this  check,  the 
latter  had  a  right  to  assume  that  the  check 
had  been  given  him  for  a  valuable  consider-' 
atlon  by  the  Masters  Lumber  Company,  and 
that— 

"the  parties  whose  names  appeared  thereon  had 
become  parties  thereto  for  value  (section  9996, 
Revised  Statutes  of  Missouri  1909),  and  the 
Mermod,  Jaccard  ft  King  Jewelry  Company, 
when  it  canceled  the  debt  of  S.  M.  Masters  in 
consideration  of  the  indorsement  of  the  check  to 
it,  gave,  value  for  the  check  (section  9996,  Re- 
vised Statutes  of  Missouri  1909),  and  became 
bolder  for  value  as  to  all  parties  to  the  check 
who  became  such  prior  to  that  time  (section 
9997,  Revised  Statutes  of  Missouri  1909),"  and 
that,  even  if  "there  was  no  consideration  for  the 
issuance  of  this  check  to  S.  M.  Masters,  the 
only  burden  which  the  law  casts  upon  the  de- 
fendant is  to  show  that  it'became  the  holder  in 
due  course  for  value  (section  10029,  Revised 
Statutes  of  Missouri  1909),  and  this  burden  is 
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clearly  discharged  by  the  agreement  of  the 
parties  upon  the  facta  In  the  case,"  and  "having 
become  a  holder  in  due  course  for  value,  wheth- 
er or  not  there  was  any  consideration  for  the 
check  between  the  original  parties  is  imma- 
terial; in  fact,  the  door  to  inquiry  as  to  con- 
sideration or  lack  of  it  is  absolutely  closed." 

In  light  of  the  authorities  in  this  state 
we  are  unable  to  accede  to  this  view  of  the 
law  as  contended  for  by  appellant  Section 
10022,  Revised  Statutes  of  Missouri  1909, 
relating  to  negotiable  instruments,  defines  a 
holder  In  due  course  as  follows: 

"Holder  in  Due  Course. — A  holder  in  due 
course  is  a  holder  who  has  taken  the  instru- 
ment under  the  following  conditions:  (1)  That 
it  is  complete  and  regular  upon  its  faoe;  (2)  that 
he  became  the  holder  of  it  before  it  was  over- 
due, and  without  notice  that  it  had  been  previ- 
ously dishonored,  if  such  was  the  fact ;  (3)  that 
he  took  it  in  good  faith  and  for  value ;  (4)  that 
at  the  time  it  was  negotiated  to  him  he  had  no 
notice  of  any  infirmity  in  the  instrument  or 
defect  in  the  title  of  the  person  negotiating  it." 
(Italics  ours.) 

[1-3]  Under  a  long  line  of  authorities  in 
this  state  the  check  in  question  is  not  "regu- 
lar upon  its  face,"  and  the  instrument  it- 
self, namely,  the  check,  bears  upon  Its  face 
facts  which  of  themselves  impart  notice  of 
an  Infirmity  therein,  for  the  check  shows  on 
its  face  that  it  was  drawn  by  S.  M.  Masters 
acting  on  behalf  of  the  corporation  to  S.  M. 
Masters  as  an  individual.  It  thus  appears' 
that  the  execution  of  the  check,  Its  indorse- 

.  ment  and  delivery,  were  all  the  work  of  S. 
M.  Masters  who  was  profiting  by  the  trans- 
action. The  check  therefor  shows  it  was 
drawn  In  violation  of  the  rules  of  agency. 
No  authority,  either'  general  or  special,  Is 
shown  in  said  Masters  to  draw  checks  in  the 
name  of  the  corporation  for  his  Individual 
benefit,  and  no  such  authority  can  be  pre- 
sumed. And  absent  some  specific  authority, 
said  Masters  could  not  draw  a  check  of  the 
said  corporation  In  favor  of  himself,  "with- 
out representing,  both  sides  to  the  transac- 

'  tion,  thus  perfecting  a  contract  through  only 
one  consenting  mind,  a  thing  positively  for- 
bidden to  agents  and  trustees  in  every  de- 
partment of  agency  and  trust.  The  law 
will  not  permit  an  agent's  private  Interest  to 
come  between  himself  and  his  principal.  Its 
actual  presence  always  disables  the  agent 
from  binding  his  principal  In  the  transac- 
tion." Lee  v.  Smith,  84  Mo.  304,  loc.  dt  310 
(54  Am.  Rep.  101).  And  In  the  case  last 
quoted  from  we  find  the  court  held: 

"Therefore  these  certificates  were  presumptive- 
ly void  upon  their  face,  a  fact  which  must  have 
been  apparent  to  Mr.  Lee,  or  any  one  else,  in- 
specting them.  The  plaintiff,  on  accepting 
them,  could  not  maintain  that  he  was  a  bona 
fide  holder  without  notice  of  the  cashier's  want 
of  authority  to  bind  the  bank  in  issuing  them. 
No  implied  authority  in  the  cashier  could  arise 
from  the  general  course  of  business  in  the  bank. 


Nothing  short  of  a  subsequent  confirmation  of 
them  by  officers  properly  representing  the  bank 
could  give  to  them  any  force  or  validity  what- 
ever." 

And  in  St  Charles  Sav.  Bank  v.  Edwards, 
243  Mo.  553,  loc.  dt  664,  14T  S.  W.  978,  961, 

it  was  held  that — 

"The  controlling  fact  in  each  case  is  the  ac- 
ceptance of  the  paper  by  the  creditor  in  payment 
of  the  individual  debt  of  the  cashier.  The 
fact  that  the  checks  were  payable  directly  to 
the  creditor  does'  not  distinguish  the  cases ;  nor 
does  the  difference  in  the  form  of  the  contract 
— one  a  certificate  of  deposit  and  the  other  a 
check — have  that  effect  The  cases  cited  in  the 
foregoing  opinion  [Lee  v.  Smith,  supra]  fully 
sustain  the  text  and  are  in  point  here." 

[4]  It  appearing  from  the  agreed  state- 
ment of  facts  that  the  Masters  Lumber  Com- 
pany, was  not  indebted  to  the  defendant  and 
that  the  said  S.  M.  Masters  was  paying  his 
individual  debt  to  the  defendant  by  means 
of  a  check  of  the  Masters  Lumber  Company, 
drawn  by  himself  as  its  president  made 
payable  to  himself,  such  check  carries  upon 
Its  face  notice  of  its  "irregular  and  illegal 
character"  (St  Louis  Charcoal  Co.  v.  Lewis, 
154  Mo.  App.  548,  136  S.  W.  716;  McCullam 
v.  Buckingham  Hotel  Co.,  198  Mo.  App.  107, 
199  S.  W.  417),  and  the  burden  of  proof  was 
therefore  upon  the  defendant  to  show  that 
the  check  was  duly  authorized  or  that  the 
corporation  had  received  full  value  therefor 
(St.  Louis  Charcoal  Co.  v.  Lewis,  supra,  and 
cases  therein  cited),  which  burden  under  the 
agreed  statement  of  facts,  we  must  rule  the 
defendant  has  entirely  failed  to  carry. 

In  no  view  of  the  case  can  we  hold  that 
defendant  Is  a  bona  fide  holder  for  value  of 
the  check  in  controversy,  and  the  fact  that 
in  the  instant  case  the  check  was  made  pay- 
able to  Masters  himself  as  payee,  and  not 
directly  to  the  defendant  as  payee,  does  not 
take  It  out  of  the  general  law  applicable  to 
this  character  of  cases ;  for,  as  we  have  out- 
lined above,  the  defendant  knew  that  the 
said  Masters  was  paying  bis  Individual  obli- 
gation to  the  defendant,  and  that  "the  Mas- 
ters Lumber  Company  was  not  indebted  to 
it  and  the  defendant  had  the  knowledge  of 
the  fact  which  appeared  from  the  face  of 
the  check  itself,  namely,  that  It  was  a  cor- 
poration check  drawn  by  Masters  as  presi- 
dent thereof,  made  payable  to  himself. 

It  follows  the  agreed  statement  of  facts 
not  showing  any  authority  In  said  Masters  to 
draw  the  corporation  checks  payable  to  him- 
self individually,  nor  showing  any  ratifica- 
tion on  the  part  of  the  corporation  of  such 
act  on  the  part  of  said  Masters,  and  It  fur- 
ther appearing  that  the  check  was  used  to 
pay  the  Individual  debt  of  said  Masters  to 
said  defendant  the  Masters  Lumber  Com- 
pany not  being  indebted  to  it  that  the  plain- 
tiff is  entitled  to  recover.  Kitchens  v.  Com- 
mission Co.,  105  Mo.  App.  463,  79  S.  W.  1177; 
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St.  Louis  Charcoal  Co.  v.  Lewis,  154  Mo. 
App.  548, 136  S.  W.  716;  Coleman  v.  Stocke, 
150  Mo.  App.  43,  139  S.  W.  216;  St.  Charles 
Sav.  Bank  v.  Investment  Co.,  160  Mo.  App. 
369,  140  S.  W.  921;  Reynolds  v.  Gerdelman, 
185  Mo.  App.  176,  170  S.  W.  1153;  St  Char- 
les Sav.  Bank  v.  Edwards,  243  Mo.  553,  147 
S.  W.  978;  McCnllam  v.  Buckingham  Hotel 
Co,  198  Mo.  App.  107,  199  S.  W.  417;  Mc- 
Oullam  v.  I>ry  Goods  Co.,  199  S.  W.  421; 
Reynolds  v.  Whlttemore  (Sup.)  190  S.  W.  594. 
The  judgment  should  be  and  Is  hereby  af- 
firmed. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 


PEERLESS  LIGHTING  CO.  v.  BOURN 
RUBBER  CO.     (No.  15876.) 

(St.  Louis  Court  of  Appeals.    Missouri.    Feb.  8, 
1920.) 

1.  Principal  and  agent  <S=»23(1>— Evidence 

SHOWING!  AGENT  ACTED  FOB  MANUFACTURES 
THROUGHOUT  AND  DID  NOT  BECOME  AGENT  07 
BUYER. 

Evidence  held  to  show  that  a  manufactur- 
er's agent  remained  his  agent  throughout,  and, 
having  made  a  sale  to  plaintiff,  did  not  become 
plaintiff's  agent  in  negotiations  for  postponing 
deliveries, 

2.  PRINCIPAL  AND  AGENT  «J=>103(9)  —  SALES 
AGENT'S  AUTHORITY  NOT  AFFECTED  BT  PRIN- 
CIPAL'S RESERVATION  OF  APPROVAL  OF  OR- 
DERS, OR  BT  AGENT  REPRESENTING  OTHER 
CONCERNS. 

A  manufacturer's  agent's  authority  was  not 
affected  as  to  sales  by  the  facts  that  he  also 
represented  other  manufacturers,  and  that  the 
manufacturer  reserved  right  to  his  credit  de- 
partment to  approve  orders. 

3.  Appeal  and  error  4=>1064(1)  —  Instruc- 
tion ON  MEASURE  OF  DAMAGES  FOR  SELLER'S 
BREACH    OF   CONTRACT    NOT   PREJUDICIAL. 

In  an  action  for  seller's  refusal  to  deliver, 
an  instruction  on  damages  referring  to  the  dif- 
ference between  contract  price  and  the  "price 
the  goods  could  have  been  purchased"  at  date 
of  breach  of  contract,  instead  of  at  "market 
price,"  was  not  prejudicial,  where  the  verdict 
was  evidently  founded  on  testimony  as  to  "mar- 
ket value"  on  such  date. 

Appeal  from  St  Louis  Circuit  Court;  Wm. 
T.  Jones,  Judge. 

"Not  to  be  officially  published." 

Action  by  the  Peerless  Lighting  Company 
against  the  Bourn  Rubber  Company.  After 
trial  in  the  justice  court  there  was  judgment 
for  plaintiff  on  trial  de  novo  in  the  circuit 
court,  from  which  defendant  appeals.  Af- 
firmed. 

Claude  O.  Pearcy  and  E.  E  Rudolph,  both 
of  St  Louis,  for  appellant 

Karl  M.  Vetsburg,  of  St  Louis,  for  respond- 
ent 


ALLEN,  J.  This  action  was  begun  before 
a  justice  of  the  peace  to  recover  damages 
alleged  to  have  been  sustained  by  plaintiff 
by  reason  of  the  alleged  breach  by  defendant 
of  Its  contract  to  sell  to  plaintiff  certain  wire. 
On  appeal  from  the  judgment  of  the  justice 
of  the  peace,  the  cause  was  tried  de  novo  in 
the  circuit  court,  before  the  court  and  a  Jury, 
resulting  In  a  verdict  and  judgment  in  favor 
of  plaintiff  tor  $244.50,  from  which  defend- 
ant has  appealed. 

Plaintiff  is  a  Missouri  corporation,  having 
its  place  of  business  in  the  city  of  St  Louis, 
and  the  defendant  is  a  corporation  doing  busi- 
ness in  Providence,  Rhode  Island. 

The  statement  filed  by  plaintiff  before  the 
justice  of  the  peace  alleged,  in  substance, 
that  on  November  5,  1915,  plaintiff  ordered 
from  defendant  100,000  feet  of  "No.  14  sin- 
gle braid  new  code  covered  wire,"  at  the  price 
of  96  per  1,000  feet;  that  on  November  15, 1915, 
defendant  accepted  said  order  and  agreed 
to  deliver  the  wire  to  plaintiff,  and  thereafter 
shipped  to  plaintiff  25,000  feet  thereof,  but 
failed  and  refused  to  ship  the  remaining  75,- 
000  feet,  by  reason  whereof  plaintiff  was  dam- 
aged In  the  sum  of  $250. 

The  evidence  shows  that  one  Wood,  who 
termed  himself  a  "manufacturer's  agent," 
called  upon  plaintiff's  president,  one  Oossom, 
at  plaintiff's  place  of  business  in  the  city  of 
St  Louis  on  November  5, 1915,  and,  purporting 
to  represent  the  defendant,  offered  to  sell  to 
plaintiff  100,000  feet  of  defendant's  No.  14 
new  code  rubber  covered  wire,  at  $6  per  1,000 
feet  (50  cents  per  hundredweight  being  al- 
lowed as  freight);  that  through  Oossom, 
plaintiff  gave  said  Wood  an  order  for  100,000 
feet  of  said  wire,  which  order  Wood  tele- 
graphed to  defendant  at  Providence,  R.  I., 
saying:  "Ship  half  soon  as  possible,  balance 
SO  days."  Wood  also  sent  a  written  order  to 
defendant  which  stated:  "Ship  •  ♦  *  at 
once  *  *  *  rush."  On  November  13, 
1915,  defendant  wrote  to  Wood,  accepting 
the  order,  and  stating  that  it  would  make  a 
partial  shipment  of  the  wire  the  following 
week,  which  letter  was  shown  by  Wood  to 
Oossom.  It  appears  that  in  the  meantime 
plaintiff  had  received  a  quantity  of  similar 
wire,  which  had  been  ordered  elsewhere,  and 
that  when  Oossom  was  shown  appellant's 
letter  he  requested  Wood  to  have  the  ship- 
ment of  this  wire  delayed  "if  convenient"; 
that  on  November  16,  1916,  Wood  wrote  a 
letter  to  defendant  In  which  he  said: 

"I  advised  the  Peerless  Lighting  Company, 
*  *  *  and  they  said  that  this  would  be  sat- 
isfactory, but  to  hold  op  on  the  shipment  until 
they  advised  you  to  ship,  which  will  be  some 
time  next  month.  *  *  •  Inasmuch  as  you  are 
so  far  behind  on  No.  14  orders  I  trust  that 
this  will  be  satisfactory  to  you." 

In  reply  to  this  letter  the  defendant,  on 
November  18,  1915,  wrote  to  Wood,  as  fol- 
lows: 
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"  *  ♦  *  We  will  be  pleased  to  hold  up  this 
order  for  a  short  time  as  we  are  so  far  behind 
on  deliveries.  We  may  state,  however,  that  we 
made  them  a  partial  shipment  a  few  days  ago, 
but  will  not  ship  the  balance  until  we  hear 
from  them." 

The  evidence  is  that  Wood  did  not  show 
to  Gossom  the  letter  written  by  him  to  de- 
fendant of  date  November  16,  1915,  and  that 
no  one  representing  plaintiff  knew  the  con- 
tents of  that  letter  until  some  time  In  March. 
1916,  after  a  controversy  had  arisen  as  to  tbe 
shipment  of  the  remaining  75,000  feet  of 
wire;  but  that  upon  receipt  of  defendant's 
said  letter  of  November  18,  1915,  Wood 
showed  the  same  to  Gossom.  Plaintiff  did 
not  notify  defendant  at  any  time  daring  the 
following  month  to  ship  the  remainder  of  tbe 
wire,  relying  (according  to  plaintiff's  evi- 
dence) upon  the  statement  in  defendant's  let- 
ter of  November  18th  that  defendant  would 
defer  shipment  until  hearing  from  plaintiff. 
On  January  6,  1916,  defendant  wrote  a  letter 
to  Wood,  saying: 

"We  refer  to  our  letter  of  November  18  re- 
garding the  Peerless  Company,  and  as.  they  did 
not  advise  as  to  shipping  the  order  we  have 
considered  It  canceled." 

The  evidence  is  that  this  letter  was  not 
shown  to  Gossom,  nor  were  the  contents 
thereof  communicated  In  any  way  to  plain- 
tiff until  some  time  in  March,  1916,  after  the 
controversy  had  begun.  It  appears,  however, 
that  upon  receipt  of  this  letter  of  January 
6, 1916,  Wood  called  upon  Gossom,  and  stated 
that  be  was  having  some  trouble  with  defend- 
ant in  regard  to  this  order;  that  defendant 
was  "trying  to  cancel  the  order,"  but  that  he 
(Wood)  would  see  that  plaintiff  got  its  wire, 
and  advised  plaintiff  to  Instruct  defendant  to 
make  Immediate  shipment,  and  that  there- 
upon plaintiff  directed  Wood  to  have  the  75,- 
000  feet  of  wire  shipped  at  once.  Thereupon 
letters  passed  between  Wood  and  defendant 
in  regard  to  the  matter,  which  correspond- 
ence continued  until  some  time  in  March, 
1916,  when  Wood  told  plaintiff's  president 
that  he  could  do  nothing  further,  and  de- 
livered to  plaintiff  the  letters  and  copies 
showing  this  correspondence.  Plaintiff  there- 
upon wrote  to  defendant,  and  the  correspond- 
ence which  followed  between  them  continued 
until  April  5,  1916,  when  defendant  pointedly 
refused  to  make  the  shipment.  Plaintiff 
thereupon  instituted  this  action. 

The  point  is  made  by  defendant,  appellant 
here,  that  the  trial  court  erred  in  overruling 
defendant's  demurrer  to  the  evidence  inter- 
posed at  the  close  of  the  entire  case.  The  argu- 
ment advanced  in  support  of  this  assignment 
of  error  proceeds  upon  the  theory  that  the  con-  j 
tract  originally   consummated   was  one   for 
immediate  shipment;   and  that  in  undertak- ' 
ing  to  modify  this  contract,  by  having  ship-  j 
ment  of  the  unfilled  portion  of  the  order  de- 1 


layed,  plaintiff  made  Wood  his  agent;  and 
that  under  the  letters  pawing  between  Wood 
and  defendant  touching  this  matter,  of  date 
November  16  and  November  18,  respectively, 
defendant  was  not  bound  to  ship  the  remain- 
der of  the  wire,  unless  plaintiff  ordered  it  out 
during  the  month  of  December;  and  that 
after  the  month  of  December  had  expired, 
without  such  action  on  plaintiffs  part,  de- 
fendant was  entitled  to  cancel  the  contract. 

The  crucial  question  here  involved  Is  wheth- 
er Wood  was  the  agent  of  the  defendant  in 
respect  to  the  transactions  between  him  and 
plaintiff's  president  subsequent  to  the  giving 
of  the  original  order  by  plaintiff  and  the  ac- 
ceptance thereof  by  defendant.  The  evidence 
adduced  by  defendant  touching  the  matter 
shows  that  on  August  10,  1915,  Wood  wrote 
to  the  defendant  corporation,  saying  that  he 
desired  to  obtain  an  agency  for  "handling 
defendant's  goods,"  and  that  in  reply  to  this 
defendant  wrote  to  Wood,  saying  that  it 
would  "be  willing  to  accept  a  limited  amount 
of  business  from  customers  of  approved  cred- 
its on  a  30-day  basis  from  St  Louis  and  vi- 
cinity." The  letter  then  set  out  a  list  of 
prices  with  discounts,  allowances  for  freight, 
etc.,  and  stated  that  all  orders  sent  in  would 
be  subject  to  tbe  approval  of  defendant's 
credit  department  And  It  appears  that,  act- 
ing upon  this  authority,  Wood  had  made  cer- 
tain sales  for  the  defendant  in  the  city  of  St 
Louis  prior  to  that  here  involved. 

[1,2]  We  regard  it  as  clear  that  thte  facts 
shown  in  evidence  warranted  a  finding  that 
Wood  was  the  agent  of  defendant  in  dealing 
with  plaintiff  In  regard  to  tbe  letter's  request 
for  delay  in  tbe  shipment  in  question.  It 
is  true  that  Wood,  as  a  "manufacturers' 
agent,"  representing  certain  other  companies 
as  well,  bnt  this  in  no  wise  affected  the  ques- 
tion as  to  his  authority  to  bind  defendant 
by  his  acts  as  its  sales  agent.  It  is  undis- 
puted that  he  had  authority  to  take  orders 
for  the  sale  of  defendant's  goods,  for  which 
he  received  a  commission  from  defendant 
The  fact  that  defendant  reserved  the  right 
to  have  its  credit  department  approve  orders 
thus  taken  was  evidently  a  matter  going 
only  to  the  question  as  to  the  extension  of 
credit. 

In  this  view  it  is  entirely  clear  that  plain- 
tiff was  not  bound  by  communications  passing 
between  Wood  and  defendant  which  were  not 
communicated  to  plaintiff,  but  was  entitled 
to  rely  upon  the  matters  communicated  to  it 
by  Wood.  As  shown  above,  plaintiff  had  no 
knowledge  of  the  fact  that  Wood,  in  his  letter 
of  November  16th,  had  stated  that  plaintiff 
would  order  the  remainder  of  the  goods  ship- 
ped some  time  in  December.  Plaintiff  had 
not  stated  that  it  would  order  the  goods  ship- 
ped In  December,  but  had  merely  asked  a  de- 
lay In  tbe  shipment  "if  convenient."  On  the 
other  hand  it  appears  that  Wood  did  exhibit 
to  plaintiff's  president  defendant's  letter  of 
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November  18,  wherein  defendant  stated  tbat 
they  would  not  ship  the  remainder  of  the  wire 
until  hearing  from  plaintiff.  It  Is  true  that 
In  this  letter  defendant  says  that  it  will  be 
pleased  to  hold  up  on  this  order  for  a  "short 
time,"  hut,  nevertheless,  the  letter  concludes 
with  the  definite  statement  that  defendant 
will  not  ship  the  remainder  of  the  wire  until 
hearing  from  plaintiff.  And  in  reliance  upon 
this  letter  plaintiff  did  not  order  the  wire 
shipped  until  early  in  January,  1916.  We 
think  that  the  demurrer  was  properly  over- 
ruled. 

It  Is  said  that  plaintiff's  instruction  No.  1 
erroneously  permitted  the  Jury  to  find  that 
the  breach  of  contract,  if  any,  by  defendant, 
occurred  as  late  as  April  5,  1916;  that  In 
any  event  plaintiff  should  be  permitted  to  re- 
cover as  for  a  breach  occurring  in  January, 
1916,  at  which  time  the  market  price  of  wire 
of  this  character  was  not  so  high  as  it  was  on 
April  5th.  But  we  think  that  there  was  no 
error  in  the  Instruction  in  this  respect  While 
it  appears  that  subsequent  to  January  6, 1916, 
the  matter  was  in  controversy,  first  between 
Wood  and  defendant  and  then  between  plain- 
tiff and  defendant,  It  does  not  appear  that 
defendant  definitely  notified  plaintiff  tbat  it 
refused  to  fill  the  remainder  of  the  OTder  un- 
til April  5,  1916.  And  as  late  aa  March  29, 
1916,   defendant   wrote  to  plaintiff,   saying: 

"Of  course  if  you  den;  that  you  instructed 
or  requested  Mr.  Wood  to  write  us  accordingly, 
this  shifts  the  responsibility  from  you  over  to 
Mr.  Wood,  and  you  are  entitled  to  your  wire." 

[3]  This  same  Instruction  authorized  a  re- 
covery for  plaintiff,  upon  a  finding  of  the 
facts  therein  hypothesized,  in  such  sum,  not 
exceeding  $250,  as  the  Jury  might  believe 
from  the  evidence  was  "the  difference  be- 
tween the  price  at  which  said  wire  was  sold 
to  plaintiff  and  the  price  the  same  quantity 
and  kind  of  wire  could  have  been  purchased 
in  the  city  of  Providence,  R.  I.,  at  the  time 
plaintiff  received  notice  from  defendant  that 
it  would  not  deliver  said  wire."  It  is  argued 
that  the  instruction  is  erroneous  in  this  re- 
spect, for  the  reason  that  the  measure  of  dam- 
ages is  the  difference  between  the  contract 
price  and  the  reasonable  market  value  of  the 
wire  at  the  time  and  place  of  delivery,  and 
not  the  difference  between  the  contract  price 
and  the  price  at  which  the  wire  "could  have 
been  purchased."  We  think  that  this  assign- 
ment of  error  is  without  substantial  merit, 
for  the  reason  that  presumably  the  price  at 
which  the  wire  could  have  been  purchased 
was  the  market  value  thereof.  And  It  is  ob- 
vious that  defendant  was  not  prejudiced  by 
the  giving  of  the  Instruction  In  this  form. 
The  testimony  of  Wood  was  to  the  effect  that 
under  the  contract  between  plaintiff  and  de- 
fendant the  price  of  the  wire  (with  the  allow- 
ance for  freight)  was  $6.04  per  1,000  feet; 


that  the  market  price  of  such  wire  at  Prov- 
idence, H.  I.,  on  April  5,  1916,  was  $9.30  per 
1,000  feet  The  Jury  evidently  accepted  these 
figures  as  the  basis  for  assessing  plaintiff's 
damages,  allowing  plaintiff,  accordingly,  $3.26 
per  1,000  feet,  or  a  total  of  $244.50  for  the 
75,000  feet  of  wire  undelivered  by  defendant. 
We  perceive  no  reversible  error  in  the  rec- 
ord, and  it  follows  that  the  Judgment  should 
be  affirmed.    It  is  so  ordered. 

REYNOLDS,  P.  X,  and  BECKER,  J.,  con- 
cur. 


KAENTER  v.  MISSOURI  PAO.  BY.  OO. 

(No.  1584a) 

(St  Louis  Court  of  Appeals.  Missouri.  Ar- 
gued and  Submitted  Jan.  9,  1920.  Opinion 
Filed  Feb.  8,  1920.  Rehearing  Denied  Feb. 
19,  1920.) 

1.  Thai.  «s»261(8)— Issues  not  broadened 

BY  INSTRUCTION  AUTHORIZING  RECOVERY  ON 
ONE  OT  TWO  AVERRED  GROUNDS  Of  NEGLI- 
GENCE. 

Instruction  authorizing  recovery  on  proof  of 
one  of  two  grounds  of  negligence  averred,  and 
making  no  reference  to  the  other,  is  not  open 
to  criticism  of  broadening  the  issues. 

2.  Carriers  4fc=»314(2)— Petition  fob  injury 

TO  PASSENGER  LEAVING  DEPOT  CONSTRUED 
AS  CHARGING  NEGLIGENT  MAINTENANCE  OF 
UNGUARDED  HOLE  BE8IDE  PATH. 

Petition  of  one  who,  -  having  alighted  from 
defendant's  train  on  which  he  was  a  passenger, 
in  walking  on  the  path  from  the  depot  to  town, 
slipped  into  an  unguarded  hole  beside  it  on 
defendant's  premises,  held  to  charge  negligence 
as  to  the  unguarded  hole;  averments  as  to 
ownership,  construction,  and  maintenance  of  the 
path,  if  not  surplusage,  being  as  to  another 
ground  of  negligence. 

3.  Carriers  <8=»31fi(3)  —  Passenger  falling 

-  INTO  UNGUARDED  HOLE  ON  PREMISES  BESIDE 
PATH  CAN  RECOVER. 
On  proof  merely  of  alleged  negligent  main- 
tenance by  defendant  carrier  on  its  premises 
of  unguarded  hole  beside  a  path  for  travel  be- 
tween town  and  depot,  and  that  this  was  the 
immediate  and  proximate  cause  of  injury  of 
plaintiff,  who  in  leaving  the  depot  by  the  path 
slipped  into  the  hole,  he  can  recover,  irrespec- 
tive of  the  question  of  negligence  as  to  the  path. 

Appeal    from    St.    Louis    Circuit    Court; 
Vital  W.  Garesche,  Judge. 
"Not  to  be  officially  published." 

Action  by  Fred  W.  Kaenter  against  the 
Missouri  Pacific  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

James  F.  Green  and  H.  H.  Larlmore,  both 
of  St.  Louis,  for  appellant. 

B.  M.  Grossman  and  J.  L.  Hornsby,  both 
of  St.  Louis,  for  respondent 
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REYNOLDS,  P.  J.  The  facts  out  of  which 
this  litigation  grew  may  be  summarized  as 
follows : 

On  July  7,  1915,  plaintiff  boarded  one  of 
defendant's  trains  at  Hermann,  Mo.,  bound 
for  the  town  of  Morrison,  Mo.,  an  Incorporat- 
ed village  on  defendant's  line  of  railway  be- 
tween St  Louis  and  Jefferson  City,  arriving 
at  his  destination  about  12:15  on  the  morn- 
ing of  July  8th,  following.  The  proof  tended 
to  show  that  there  was  a  street  or  public 
highway  crossing  defendant's  track  and 
■ght-of-way,  paralleling  the  west  end  of  the 
depot  and  on  into  the  town ;  that  this  street 
was  the  way  used  by  the  public  and  taken  by 
plaintiff  In  leaving  the  premises  of  defend- 
ant; that  neither  the  street  nor  path  had 
been  constructed  or  were  maintained  by  de- 
fendant; that  the  grade  of  such  street  as  it 
passed  across  and  over  the  right-of-way  of 
defendant,  at  the  point  where  plaintiff  fell 
off  of  the  path  or  street,  Is  7  or  8  feet  higher 
than  the"  ground  adjacent  thereto,  leaving 
a  pit  or  excavation  under  and  to  the  west ; 
that  barriers  some  4  feet  high,  consisting  of 
iron  rods  about  1  foot  apart  had  been  strung 
along  uprights  and  run  horizontally  with 
the  level  of  the  street,  and  along  this  excava- 
tion, the  lower  rod  being  some  3  feet  from  the 
surface  of  the  street.  Plaintiff,  while  walk- 
ing along  this  path  In  the  street,  close  to  the 
western  edge  thereof  and  at  a  point  some 
82  feet  from  the  tracks  of  the  defendant, 
slipped,  and  in  falling  went  over  the  edge 
of  the  street  and  path  down  into  the  depres- 
sion or  excavation,  which  was  on  defendant's 
right-of-way,  the  excavation  some  8  feet  deep 
and  lying  to  the  west  of  the  street  as  above 
set  out  It  was  a  moonlight  night  and  plain- 
tiff was  in  company  with  several  other  trav- 
eling men.  Plaintiff  had  walked  over  this 
pathway  and  point  by  day  and  by  night  a 
number  of  times  before  the  time  of  the  ac- 
cident The  injuries  consisted  of  a  fractured 
ankle  and  bruises.  There  was  a  verdict  in 
favor  of  plaintiff  in  the  sum  of  $1250,  judg- 
ment following,  from  which,  after  an  unsuc- 
cessful motion  for  a  new  trial,  defendant  by 
proper  steps,  has  appealed. 

The  errors  assigned  are  to  the  action 
of  the  court  In  refusing  to  give  defendant's 
Instructions  numbered  1  and  2,  In  the  nature 
of  demurrers  to  the  evidence,  offered  at  the 
close  of  plaintiff's  case  and  at  the  close  of 
the  whole  case ;  to  the  action  of  the  court  in 
giving  the  first  instruction  asked  by  plaintiff, 
in  .which  the  jury  were  told,  among  other 
things,  that  plaintiff  was  entitled  to  recover, 
if  they  found  that  plaintiff  "proceeded  to 
leave  defendant's  premises  and  to  go  into  the 
town  of  Morrison,  and  that  he  walked  along 
a  path  used  by  persons  arriving  at  or  leav- 
ing the  town  of  Morrison  on  defendant's 
trains,"  it  being  claimed  that  this  instruction 
broadened  the  Issues  made  by  the  pleadings 
and  in  fact  took  the  case  out  of  the  issues 


made  by  the  pleadings,  because  plaintiff  had 
alleged  In  bis  petition  that  he  had  met  with 
the  accident  complained  of  while  walking 
along  a  path  constructed  and  maintained  on 
its  property  by  defendant  for  the  use  of  per- 
sons arriving  at  and  leaving  the  town  of 
Morrison  on  defendant's  trains. 

The  final  assignment  of  error  is  to  the  ac- 
tion of  the  court  in  refusing  to  give  an  in- 
struction (No.  3),  asked  by  defendant  as  fol- 
lows: 

"The  court  instructs  the  jury,  that  even 
though  you  may  find  and  believe  from  the  tes- 
timony that  plaintiff  was  injured  at  the  time 
set  out  in  his  petition,  and  while  walking  along 
a  path  leaving  defendant's  depot  in  the  town 
of  Morrison,  Missouri,  yet  if  you  find  and  be- 
lieve that  said  path  was  not  constructed  nor 
maintained  on  its  property  by  defendant,  then 
your  verdict  must  be  for  the  defendant." 

The  petition,  after  averring  that  plaintiff 
as  a  passenger  on  defendant's  train,  taking 
passage  for  the  town  of  Morrison,  had  alight- 
ed from  the  train  at  Morrison  about  12 :15  A. 
M.,  on  the  morning  of  July  8,  1915,  and  pro- 
ceeded to  leave  defendant's  premises,  walk- 
ing along  a  path  constructed  and  maintained 
on  its  property  by  defendant  for  the  use  of 
persons  arriving  at  or  leaving  the  totem  on 
defendant's  train,  it  is  averred  that  this 
path  bordered  a  hole  or  excavation  on  de- 
fendant's premises;  that  defendant  knew 
or  in  the  exercise  of  care  should  have  known 
of  its  existence  and  that  it  was  the  duty 
of  the  defendant  to  keep  the  premises  and 
pathway  and  the  hole  in  a  safe  condition 
to  protect  from  injury  persons  having  law- 
ful business  upon  the  premises;  that  plain- 
tiff, rightfully  upon  the  premises,  was  igno- 
rant of  the  hole  or  excavation  on  the  premises 
and  of  the  dangerous  condition  thereof  and 
was  in  the  exercise  of  due  care  but  that  the 
defendant  in  disregard  of  its  duty,  negli- 
gently, carelessly  and  unlawfully  maintained 
the  path  in  an  unsafe  and  defective  condi- 
tion and  without  sufficient  barriers  to  pre- 
vent persons  rightfully  upon  the  premises 
from  falling  into  the  excavation  and  negli- 
gently, carelessly  and  unlawfully  maintained 
the  hole  or  excavation  upon  its  premises 
alongside  the  path  and  negligently,  careless- 
ly and  unlawfully  maintained  the  hole  or  ex- 
cavation upon  the  premises  alongside  the 
path  in  an  uncovered  and  unguarded  condi- 
tion; that  by  reason  of  the  defendant's  negli- 
gence plaintiff  fell  Into  the  hole  to  a  depth 
of  more  than  8  feet  and  was  thereby  injured 
and  permanently  disabled  to  his  damage. 

As  noted,  there  was  no  evidence  tending  to 
show  that  the  defendant  had  either  construct- 
ed or  maintained  the  pathway,  but  it  did 
run  across  defendant's  right-of-way  for  some 
80  feet  and  the  evidence  was  that  this  was 
a  pathway  in  a  street  of  the  town — a  path 
used  by  persons  arriving  at  and  leaving  the 
town  to  and  from  defendant's  trains. 


Digitized  by 


Google 


Ma) 


WLDMER  v.  MOBAN  BOM?  ft  NTJT  MFG.  00. 
(118  S.W.) 


351 


[1 ,  2]  We  think  that  the  averments  in  the 
jpetition  as  to  the  ownership  or  maintenance 
of  tlie  path,  or  as  to  who  bad  constructed  It, 
xoay    1>e  treated  either  as  one  of  the  acts  of 
negligence  assigned  or  as  surplusage.    That 
still  leaves  the  one  cause  of  the  accident  and 
Injury   to  plaintiff,  the  careless  and  negll- 
gent    maintenance  of  the  excavation  by  the 
defendant  on  Its  premises,  without  having 
it  sufficiently  guarded.   That  plaintiff  walked 
along  a.  path  from  which  he  fell  Into  this  ex- 
ca.vs.tion,  is  In  evidence;    the  averment  in 
ttie  petition  is  that  this  path  was. for  the  use 
of    persons  arriving  at  or  leaving  the  town 
of  Morrison  by  way  of  defendant's  trains  and 
txaat  plaintiff  was  so  using  it.    The  petition 
does  not  pretend  to  aver  that  this  path  was. 
exclusively  for  the  use  or  was  exclusively 
vised  by  plaintiff,  but  the  averment  is  distinct 
tli at  It  was  for  the  use  of  persons  arriving 
at  or  leaving  the  town  on  defendant's  trains. 
No-w  whether  defendant  had  constructed  and 
maintained  this  path  was  not  material.    That 
was  one  of  the  averments  but  it  was  not  es- 
sential to  prove  this.    The  court  did  not  tell 
tbe   jury   In  this  first  instruction   that  the 
pathway  had  been  constructed  and  was  main- 
tained by  the  defendant.    It  told  the  Jury  in 
this  first  Instruction,  in  effect,  that  If  they 
found  that  the  plaintiff  walked  along  a  path 
"used  by  persons  arriving  at  or  leaving  the 
town  of  Morrison  on  defendant's  trains,"  and 
was  injured  by  falling  into  this  excavation, 
lie  could  recover.    We  are  unable  to  see  how 
this  in  nay  manner  broadened  the  issues.    It 
■was  distinctly  within  the  Issue  tendered  by 
tbe  petition;   that  is  to  say,  it  required  the 
jury  to  find  that  plaintiff  was  walking  along 
a  path  used  by  persons  and  tbat  he  fell  into 
an  excavation  maintained  by  defendant  on 
its  premises,  and  tbat  Is  exactly  what  the 
petition   averred   and   the   instruction   sub- 
mitted that  to  the  jury.  '  The  gravamen  of 
tbe  complaint,  as  submitted  to  tbe  jury,  is 
tbe  negligent  maintenance  of  the  excavation 
on  tbe  premises  of  the  defendant  in  an  unsafe 
condition  and  unprotected.    If  anything,  this 
instruction  narrowed  the  issues  instead  of 
enlarging  them  and  we  do  not  think  that  de- 
fendant's criticism  of  it  is  maintainable. 

Many  authorities  are  cited  by  learned  coun- 
sel for  appellant  In  support  of  tbe  proposition 
that  tbe  instructions  cannot  broaden  the  is- 
sues made  by  the  pleadings.  We  have  ex- 
amined all  of  them  and  they  do  so  hold.  But 
none  of  them  hold  and  we  know  of  no  author- 
ity or  decision  that  holds,  that  the  Instruc- 
tion may  not  confine  the  jury  to  any  one  of 
several  specific  acts.  Numerous  cases  of  our 
appellate  courts  illustrate  this.  So  we  see 
no  error  in  the  action  of  the  trial  court  In 
giving  the  first  instruction  asked  by  plain- 
tiff. 

[3]  For  the  like  reason  the  third  instruc- 
tion asked  by  defendant  was  properly  re- 


fused. It  was  Immaterial  In  this  case  who 
constructed  this  path  or  .who  left  it  unguard- 
ed, or  immaterial  whether  it  was  on  the  prop- 
erty of  defendant  The  evidence  showed, 
beyond  controversy,  that  tbe  pitfall  along 
the  aide  of  the  path  was  on  the  property  of 
defendant — within  its  right-of-way,  and  that, 
In  its  Insufficiently  guarded  condition,  was 
the  immediate  and  proximate  cause  of  the 
injury  to  plaintiff.  We  think  that  the  de- 
cision of  our  Supreme  Court  hi  Benton  v. 
City  of  St  Louis,  248  Mo.  98,  154  S.  W.  473, 
and  of  our  own  court  in  O'Brien  v.  Heman  et 
al.,  191  Mo.  App.  477,  177  S.  W.  805,  are  in 
point  and  controlling  here.  In  both  of  these 
cases  it  is  held  that  where  the  owner  of 
abutting  property  constructs  and  maintains 
a  nuisance  adjacent  to  a  highway,  he  is  liable 
for  Injuries  befalling  one  hi  passing  along  the 
highway,  If  injured  as  the  result  of  the  main- 
tenance of  the  nuisance. 

We  see  no  error  in  the  action  of  tbe  trial 
court  In  overruling  the  demurrers  of  the 
defendant. 

These  are  the  only  errors  assigned.  Find- 
ing no  reversible  errors,  the  judgment  of  the 
circuit  court  is  affirmed. 

ALLEN  and  BECKER,  JJ.,  concur. 


WIDMEB  v. 


MORAN  BOLT  ft 
CO.     (No.  10887.) 


NUT  MFG. 


(St.  Louis  Court  of  Appeals.  Missouri.  Ar- 
gued and  Submitted  Jan.  8,  1920.  Opinion 
Filed  Feb.  3,  1920.  Rehearing  Denied  Feb. 
19,  1920.) 

1.  Sales  «=»52(5)— Accbptancb  of  pboposalb 
not  shown. 

Evidence  in  buyer's  action  for  breach  of  al- 
leged contract  of  sale  of  iron  held  insufficient  to 
show  contract,  in  that  acceptance  of  proposals 
was  refused. 

2.  Frauds,  statute  of  «=>152(1),  157— Issue 
should  be  raised  bt  pleading  or  bt  ob- 
jection ow  offeb  of  evidence. 

'  The  issue  of  the  statute  should  be  raised 
by  pleading  or  by  proper  objection  when  the 
evidence  relating  to  the  contract  is  offered,  and 
not  by  demurrer  to  the  evidence  at  the  close 
of  the  trial 

Appeal   from    St    Louis    Circuit    Court; 
Charles  B.  Davis,  Judge. 

Action  by  A.  J.  Widmer  against  tbe  Mor- 
an   Bolt   ft   Nut    Manufacturing    Company. 
After  verdict  for   plaintiff,  defendant    was 
granted  a  new  trial,  and  plaintiff  appeals. 
Affirmed  and  remanded. 

Leonard  ft  Sibley,  Glen  Mohler,  and  ».  H. 
McRoberts,  all  of  St.  Louis,  for  appellant. 

E   C.  Slevin,  of  St  Louis,  for  respondent 
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REYNOLDS,  P.  3.  This  Is  an  action  to 
recover  damages  for  breach  of  contract. 
The  petition  la  In  two  counts.  At  the  close 
of  the  trial  defendant  offered  an  Instruction 
in  the  nature  of  a  demurrer  to  the  first  count 
of  the  petition,  which  the  court  gave,  where- 
upon plaintiff  took  an  Involuntary  nonsuit, 
with  leave  as  to  that  count  As  there  Is  no 
appeal  by  plaintiff  as  to  that  It  Is  unneces- 
sary to  consider  the  first  count. 

The  second  count  avers  that  about  March 
11,  1916,  plaintiff  entered  Into  a  contract 
with  defendant  whereby  defendant  agreed  to 
sell  plaintiff  400,000  pounds  of  round  bar 
steel  of  certain  specified  sizes  and  dimen- 
sions, and  certain  specified  quantities  of  each 
size,  to  be  of  intermediate  grade  as  per 
standard  specifications  adopted  by  the  Amer- 
ican Steel  Manufacturers'  Association,  to  be 
delivered  at  an  agreed  price  of  $2,486  per 
hundredweight,  base  f.  o.  b.  St  Louis,  pay- 
ment to  be  made  on  delivery  of  bill  of  lad- 
ing on  each  car  consigned  to  plaintiff;  that 
the  defendant  agreed,  in  consideration  of  the 
contract,  to  communicate  with  the  mill  sup- 
plying defendant  with  the  steel,  and  have 
changes  In  sizes  made  to  suit  plaintiff's  re- 
quirements ;  that  the  price  of  steel  had  great- 
ly advanced,  the  market  price  becoming 
stronger  almost  dally;  that  the  defendant 
failed  and  refused  to  communicate  with  the 
mill  In  regard  to  the  desired  changes,  and 
notified  plaintiff,  on  March  31, 1916,  that  the 
changes  plaintiff  requested  could  not  be 
made  and  that  defendant  refused  to  carry 
out  the  agreement  Averring  his  willingness 
and  readiness  to  perform  the  conditions  of 
the  contract  upon  his  side  and  to  accept  the 
steel  and  pay  the  prices  agreed  upon,  but 
averring  that  defendant  had  repudiated  the 
contract  and  failed  and  refused  to  carry  out 
the  provisions  thereof,  plaintiff  avers  that 
be  has  suffered  damages  in  the  sum  of 
$2656  for  which,  with  costs,  he  prays  Judg- 
ment 

The  answer,  omitting  that  to  the  first  count 
admitting  the  incorporation  of  defendant, 
was  a  general  denial  of  all  the  allegations  In 
the  second  count  , 

At  the  trial  before  the  court  and  Jury  there 
was  a  verdict  for  plaintiff  for  the  amount 
claimed  under  this  second  count  Defendant 
filed  a  motion  for  a  new  trial,  the  seventh 
ground  of  which  was  to  the  effect  that  the 
court  had  erred  in  refusing  to  give  the  In- 
struction asked  by  defendant  at  the  close 
of  the  case,  that  under  the  law,  pleadings 
and  evidence  plaintiff  was  not  entitled  to 
recover.  The  court  sustained  the  motion  on 
this  ground.  From  this  plaintiff  has  ap- 
pealed. 

It  appears  that  on  March  11,  1916,  plain- 
tiff wrote  to  defendant  stating  that  It  con- 
firmed his  acceptance  over  the  telephone  of 
the  price  of  $2,486  per  hundredweight,  base 
t  o.  b.  cars  St  Louis,  on  200  tons  of  round 


bars  for  the  ebiptrierit  in  fBe  next  four 
mouths.  The  letter  then  proceeds  to  state 
that  the  writer  (p)aintlff)  BeHeved  defend- 
ant originally  specified  In  amounts  of  ISO  tons 
February  Uth  and  150  tons  February  26th, 
and  for  lists  and  qualities  specified.  Then 
follows  the  list  as  proposed  by  defendant, 
the  bars  running  115,000  pounds  */s  inch, 
140,000  pounds  »/«  Inch,  85,000  Vs  Inch,  10,- 
000  pounds  Vis  Inch,  50,000  pounds  Vt  Inch, 
the  bars  to  be  from  16  to  20  feet  long.  Fol- 
lowing this  list  of  sizes  as  proposed  by  de- 
fendant plaintiff  wrote: 

"These  specifications  to  be  changed  and  ship- 
ment made  of  400,000  pounds  of  %  inch 
rounds,  in  60-foot  lengths  or,  if  the  mill  pre- 
fers, in  lengths  of  from  50  feet  to  60  feet  in 
even  feet.  Material  to  be  intermediate  grade, 
as  per  standard  specifications  for  concrete  re- 
inforcement bars  rolled  from  billets,  as  per 
standard  specifications  adopted  by  the  associa- 
tion of  American  Steel  Manufacturers,  revised 
April  21,  1914." 

In  reply  to  this  letter  of  March  11th,  de- 
fendant wrote,  under  date  of  March  17th,  as 
follows: 

"Referring  to  yours  of  the  11th  inst,  the  con- 
summation of  this  deal  is  dependent  on  the  mill. 

"We  sold  you  certain  sizes  and  lengths,  such 
as  we  had  specified.  Your  acceptance  contem- 
plates something  entirely  different  to-wit,  in- 
stead of  sizes  ranging  from  %  inch  to  % 
inch  rounds,  various  amounts  of  each,  you  want 
400,000  pounds  %  inch  round  and  in  lengths  of 
50  to  60  feet  Our  specifications  are  10  Car- 
bon. Your  specifications  are  intermediate 
grades  as  per  standard  specification  for  con- 
crete reinforcement  bars. 

"If  the  mill  agrees  to  the  change  in  specifi- 
cations, we  will  furnish  at  2.486  per  hundred- 
weight, base  f.  o.  b.  cars  St.  Louis,  shipment 
within  four  months. 

"Terms.  On  account  of  change  of  size  and 
quality,  and  if  such  change  is  made,  material 
would  be  unedited  for  our  requirements,  we  re- 
quire a  deposit  of  $3,000  cash,  to  be  held  and 
a  pro  rated  credit  be  given  on  each  carload 
shipped,  balance  covering  each  car  to  be  paid 
for  thirty  days  from  date  of  invoice. 

"Kindly  arrange  for  this,  as  we  expect  mill 
will  agree  to  change  in  specifications.'' 

Afterwards,  on  March  28th,  defendant 
wrote  plaintiff  that  It  had  considered  a  re- 
vision of  terms  as  indicated  In  its  tetter  of 
March  17th  and  had  decided  that — 

It  "will  accept  a  $2500  deposit  in  lieu  of  the 
first  proposition  of  $3000,  and  will  grant  the 
same  privileges  and  terms  under  the  $2500 
deposit,  as  we  would  under  the  $3000,  so  kind- 
ly arrange  this  matter  at  once.  It  is  necessary 
that  we  advise  the  mill  and  get  the  proper 
changes  made  in  this  specification,  to  suit  your 
requirements." 

After  the  receipt  of  this  letter  plaintiff 
testified  that  he  asked  an  officer  of  the  Me- 
chanics-American National  Bank  of  St  Louis 
whether  that  bank  would  be  willing  to  nan- 
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die  the  transaction  along  the  lines  mentioned 
by  Mr.  Gorman,  president  of  defendant  The 
cashier  told  him  he  would,  whereupon  plain- 
tiff wrote  that  bank  a  letter,  stating  how 
the  money  was  to  be  paid  to  defendant,  In 
accordance  with  the  understanding  had  with 
Mr.  Gorman,  attaching  a  check  for  $2500  to 
the  letter,  payable  to  the  Mechanics-Ameri- 
can National  Bank.  The  cashier  of  that 
bank,  under  date  of  March  30th,  wrote  plain- 
tiff, confirming  a  telephone  conversation,  that 
the  bank  would  prefer  to  have  the  matter 
arranged  in  the  form  of  a  contract,  and  that 
plaintiff  could  deposit  the  money  with  the 
bank  in  escrow,  as  security  to  carry  out  the 
contract,  and  accompanying  the  letter  the 
bank  returned  the  check  to  plaintiff.  On  the 
same  day,  March  30th,  plaintiff  handed  to 
Mr.  Gorman,  in  the  form  of  a  letter  address- 
ed to  defendant,  and  acknowledging  receipt 
of  the  above  letters  of  March  17th  and  26th, 
which  stated: 

"Regarding  our  purchase  from  you  of  200 
tons  of  reinforcing  bars,  we  beg  to  advise  thai 
we  will  be  pleased  to  make  the  $2600  deposit 
in  question,  and  in  accordance  with  my  conver- 
sation over  the  telephone  with  your  Mr.  John 
Gorman,  we  are  depositing  this  amount  in  the 
Mechanics-American  National  Bank  •  *  • 
subject  to  the  following  conditions,  which  you 
will  realize  are  outlined  for  our  mutual  protec- 
tion and  so  that  yon  may  secure  payments  with- 
out question  or  delay  from  the  bank  on  your 
fulfillment  of  contract  between  us.  This  letter 
ig  submitted  to  you  in  triplicate,  so  that  you 
may  accept  same  and  you,  the  bank  and  the 
writer  may  each  have  a  copy  signed  by  both 
parties  for  reference  and  guidance.  The  Me- 
chanics-American National  Bank  will  hold  this 
$2000  special  deposit  for  you,  subject  to  the 
following  conditions.*' 

Conditions  follow,  the  first  of  which  reads: 

"On  material  for  which  you  have  already 
contracted  with  your  mill  and  submitted  speci- 
fications for  bars,  you  will  request  the  mill  to 
change  the  specifications  to  comply  with  our 
requirements,  namely,  400,000  pounds  of  three- 
eighths  inch  round  bars  in  lengths  of  from  60 
to  60  feet,  varying  by  even  feet.  All  bars  to 
be  billet  stock  intermediate  grade  steel,  as 
per  standard  specifications  for  concrete  rein- 
forcement bars  of  the  Association  of  American 
Steel  Manufacturers. 

"You  will  present  to  the  Mechanics-American 
National  Bank,  within  10  days,  a  letter  stating 
that  your  mill  has  agreed  to  change  the  specifi- 
cations as  above,  and  such  letter  will  be  con- 
sidered as  putting  in  force  the  contract  between 
you  and  the  writer,  in  so  far  as  our  instruc- 
tions to  the  bank  are  concerned.  Should  you 
fail  to  present  such  a  letter  to  the  bank  within 
10  days,  the  writer  may,  at  his  option,  extend 
the  time  for  presentation  of  the  letter  in  ques- 
tion or  may  consider  the  contract  void." 

The  second  provision  was  a  direction  to 

the  bank  as  to  how  the  money  deposited  was 

to  be  paid.    The  other  clauses  provide  that 

if  the  contract  becomes  void,  as  in  the  first 
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clause,  the  $2600  Is  to  be  placed  to  account 
of  plaintiff  with  the  bank,  it  being  set  oat 
that  these  Instructions  are  to  cover  a  four 
months'  period  in  which  the  steel  is  to  be 
shipped,  and  are  to  become  void  four  months 
from  date,  and  10  days  later  the  bank  was 
to  credit  plaintiff's  account  with  any  bal- 
ance not  paid  to  defendant.  This  was  signed 
by  plaintiff  and  presented  to  defendant's 
president  for  acceptance  on  March  30,  1916. 
Mr.  Gorman,  after  reading  one  or  two  para- 
graphs of  it,  handed  it  back  to  plaintiff  with 
the  statement  that  there  was  too  much  tape 
about  it  On  March  31,  1916,  Mr.  Gorman, 
for  defendant  wrote  plaintiff  that  he  had 
had  a  telegram  from  the  mill  which  was  to 
make  the  steel  rods,  that  the  mill  was  ship- 
ping that  week  */«  inch  and  Vs  inch  round 
bars,  "which  Is  practically  the  bulk  of  spec- 
ifications and  therefore  we  are  unable  to 
change  the  material  specified  to  suit  your 
requirements,"  the  letter  further  adding  that 
defendant  found  that  the  mill  with  which 
they  had  placed  the  contract  for  Its  manu- 
facture "cannot  roll  smaller  rounds  or 
squares  than  five-eighths  inch,  and  their  prin- 
cipal steel  product  is  rolled  steel,  rerolled 
from  axles."  The  letter  closed  with  the 
statement  that  much  to  its  regret  defendant 
necessarily  has  to  withdraw  its  proposition 
of  some  few  days  ago  and  call  the  deal  off. 
This  present  action  followed. 

[1]  In  the  light  of  the  testimony  In  the 
case,  the  instruction  which  the  defendant 
asked  at  the  close  of  the  case  should  have 
been  given.  It  does  not  appear  from  the 
evidence  produced  that  any  contract  had  In 
point  of  fact  been  arrived  at  between  the 
parties,  while  various  proposals  had,  from 
time  to  time,  been  made  and  accepted,  the 
final  one  proposed  by  the  plaintiff  in  the  let- 
ter of  March  80th  was  an  entire  departure 
from  the  original  as  set  out  in  Its  letter  of 
March  11th,  and  it  is  on  the  alleged  contract 
or  proposed  contract  of  March  11th  that  this 
action  Is  based,  and  entirely  different  as  to 
the  specifications  and  kind  of  steel  rods  re- 
quired and  an  entire  variance  from  the  pro- 
posal of  defendant  that  the  $2600  was  to  be 
deposited  with  It  and  not  with  the  bank  as 
plaintiff  proposed.  That  defendant  refused 
to  accept  the  proposal  as  embodied  In  this 
letter  is  clear.  It  follows  that  we  find  no 
error  in  the  action  of  the  trial  court  in  sus- 
taining the  motion  for  a  new  trial  on  one 
of  the  many  grounds  assigned,  namely,  that 
under  the  evidence  plaintiff  was  not  entitled 
to  recover,  the  evidence  falling  to  show  any 
contract  between  the  parties  as  alleged. 

[2]  Learned  counsel  for  the  respective  par- 
ties have  argued  at  great  length  as  to  wheth- 
er changes  in  the  contract  were  within  the 
statute  of  frauds  (section  2784,  Revised  Stat- 
utes 1909).  As  we  find  uo  contract  at  all, 
it  is  not  necessary  to  determine  this.  But 
if  the  case  again  goes  to  trial,  It  Is  well  to 
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say  that  as  defendant  neither  pleaded  the 
statute  nor  made  any  objection  to  the  In- 
troduction of  the  testimony  offered  and  sup- 
posed to  relate  to  the  change,  we  do  not  think 
that  la  before  us,  even  If  material.  Learned 
counsel  for  respondent  claims  that  In  offer- 
ing his  demurrer  at  the  close  of  the  case  he 
had  stated  to  the  court  that  one  of  the 
grounds  for  that  was  that  the  statute  of 
frauds  was  Involved.  The  abstract  shows 
that  he  did  this.  But  we  do  not  think  that 
Is  the  proper  way  to  raise  the  Issue  of  the 
statute.  It  should  be  raised  either  by  plead- 
ing or  by  proper  objection  when  the  evidence 
relating  to  the  contract  Is  offered.  Schmidt 
v.  Rozier,  121  Mo.  App.  306,  98  S.  W.  791; 
Olfford  v.  Wlllman,  187  Mo.  App.  29,  loc.  dt 
34,  173  S.  W.  53.  We  notice  this  by  way 
of  caution  In  the  event  that  a  new  trial  is 
had. 

The  Judgment  of  the  circuit  court  is  af- 
firmed and  the  cause  remanded  for  such  fur- 
ther proceedings  as  may  be  proper  In  ac- 
cordance with  this  opinion. 

ALLEN,  J.,  concurs;  BECKER,  J.,  In  re- 
sult. 


KREPFELT  v.  GREER  et  al.     (No.  15847.) 

(St  Louis  Court  of  AppealB.     Missouri.     Feb. 
8,  1920.     Rehearing  Denied 
Feb.  19, 1920.) 

1.  Landlord  and  tenant  ®=»26(2)— Seals  do 
not  change  effect  of  lease. 

Contention  that  undisclosed  principals  of 
lessor,  a  straw  woman,  could  not  be  held  up- 
on any  covenant  in  the  lease  in  question,  since 
the  lease  was  an  "instrument  under  seal,"  is 
without  merit;  the  lease  not  being  required  to 
be  executed  under  seal. 

2.  Frauds,  statute  of  <8=>102— Sealed  con- 
tract MAT  BE  DEEMED  UNSEALED  AND  AS 
SUCH  RATIFIED. 

Where  a  lease  which  need  not  be  under 
seal  is  executed  under  seal  by  an  agent  having 
authority  to  execute  a  simple  contract,  the 
contract  will  be  held  binding  on  the  principal 
as  a  simple  contract,  since  a  sealed  instru- 
ment may  be  deemed  an  unsealed  one  and  may 
be  ratified  as  a  simple  contract  in  writing. 

8.  Landlord  and  tenant  <J=>115(1)— Lease 

FOR  MORE  THAN  ONE  TSAR  BT  AGENT  NOT 
HAVING  WRITTEN  AUTHORITY  CREATES  ESTATE 
AT  WILL. 

Where  agent  who  did  not  have  authority 
in  writing  as  required  by  Rev.  St.  1909,  |§ 
2781-2783,  leased  realty  of  bis  undisclosed 
principals  for  a  term  greater  than  one  year, 
the  contract  was  not  void,  but  created  an  es- 
tate at  will,  which  by  reason  of  entry  and  pay- 
ment of  rental  by  the  month  made  a  valid  lease 
from  month  to  month,  binding  upon  the  princi- 
pals. 


4.  Landlord  and  tenant  «=»152(3)— Cove- 
nant of  lease  required  repair  of  foun- 
dation AND  WALLS  WHICH  WERE  NOT  IN 
GOOD  CONDITION  AT  TIME  LEASE  WAS  MADE. 

Covenant  in  lease  that  lessor  "will  keep  the 
foundation,  the  walls  *  •  *  of  the  building 
on  said  premises  in  good  condition  for  the 
purposes  of  the  tenancy  hereby  created,"  must 
be  construed  to  mean  that  if  the  foundation 
and  walls  were  not  in  good  condition  at  the  time 
the  lease  was  made,  it  was  the  duty  of  the  les- 
sor to  put  them  in  such;  condition  at  or  before 
the  commencement  of  the  lease,  and  keep  them 
so  during  the  term. 

5.  Landlord  and  tenant  cj=sl52(9)— Lessee 

BT  REMAINING  IN  POSSESSION  DID  NOT  WAIVE 
RIGHT  AS  TO  REPAIRS  BT  LESSORS. 

Plaintiff-  lessee,  by  remaining  in  possession 
long  after  he  discovered  the  bad  condition  of 
the  foundation  walls,  did  not  waive  any  right, 
where  he  repeatedly  called  the  lessors'  atten- 
tion to  the  condition  complained  of,  and  was  re- 
peatedly promised  by  them  that  the  necessary 
repairs  would  be  made. 

6.  Landlord  and  tenant  <g=»154(4)  —  Meas- 
ure OF  DAMAGES  FOR  FAILURE  TO  REPAIR 
COBRECTLT  STATED. 

In  an  action  for  damages  due  to  failure 
of  lessors  to  repair  basement  wall  so  as  to  keep 
out  water  from  bowling  alleys,  held,  that  in- 
struction eliminating  other  items  and  limiting 
plaintiff  8  recovery  to  the  reasonable  value  of 
his  bowling  alleys  was  not  subject  to  objection 
that  it  did  not  state  measure  of  damages  ap- 
plicable. 

7.  Landlord  and  tenant  *=»154(4)— Recov- 
ery FOR  FAILURE  TO  REPAIR  CONFINED  TO  AC- 
TUAL DAMAGES. 

As  a  general  rule,  recovery  must  be  confin- 
ed to  the  actual  damages  that  the  leasee  may 
have  sustained,  which  are  the  direct,  imme- 
diate, or  proximate  and  unavoidable  conse- 
quences of  the  breach  of  covenants  of  lease. 

8.  Landlord  and  tenant  «=»154(?)— Facts 
show  constructive  eviction.    . 

Facts  held  sufficient  to  sustain  finding  in 
favor  of  plaintiff  lessee  upon  issue  of  construc- 
tive eviction. 

9.  Landlord  and  tenant  «=»  154(3)— Judg- 
ment FOR  $1,000  FOR  BREACH  OF  COVENANT 
TO  repair  warranted. 

In  action  for  damages  due  to  failure  of  les- 
sors to  repair  basement  wall  so  as  to  keep  out 
water  from  bowling  alleys,  held,  there  was  sub- 
stantial evidence  to  support  judgment  of  $1,000 
for  plaintiff. 

Appeal    from    St    Louis    Circuit    Court; 
Thomas  C.  Hennlngs,  Judge. 
"Not  to  be  officially  published." 

Action  by  Eugene  J.  Kreppelt  against 
Robert  O.  Greer  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.     Affirmed. 

R.  M.  Nichols,  of  St  Louis,  for  appellants. 
John   Cashman   and  Anderson,   Gilbert  & 
Hayden,  all  of  St.  Louis,  for  respondent 
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BECKER,  J.  This  la  an  action  for  dam- 
ages to  personal  property  alleged  to  have 
been  sustained  by  plaintiff  while  a  tenant  of 
the  defendants  by  the  breach  of  a  covenant 
of  lease.  The  case  was  tried  to  the  court 
without  the  intervention  of  a  Jury,  and  from 
a  Judgment  In  favor  of  the  plaintiff  in  the 
sum  of  $1,000  defendants  appeal. 

While  the  evidence  In  the  case  is  conflict- 
ing on  some  points,  yet  we  hold  there  is  sub- 
stantial testimony  to  support  the  finding  of 
the  trial  court.  The  facts  necessary  to  have 
been  found  from  the  record  to  sustain  the 
finding  for  plaintiff,  and  which  facts  we  hold 
are  sufficiently  shown  therein,  we  will  recite 
in  brief  form. 

Plaintiff  leased  a  certain  two-story  and 
basement  brick  building  In  the  city  of  St 
Louis  on  January  13,  1910,  for  a  period  end- 
ing January  12,  1915.  In  said  lease  one 
Kate  Murphy  was  named  as  lessor.  Kate 
Murphy,  however,  was  a  straw  woman,  mere- 
ly holding  the  property  In  question  for  de- 
fendants, and  In  making  the  said  lease  was 
acting  as  the  agent  of  and  for  the  defend- 
ants, who  at  the  time  were  the  undisclosed 
principals  so  far  as  plaintiff  is  concerned. 
Kate  Murphy,  however,  had  no  authority  In 
writing  from  the  defendants  authorizing  her 
to  make  the  lease  In  question.  -  Plaintiff  had 
occupied  the  premises  one  month  prior  to  the 
execution  of  the  lease  and  continued  to  oc- 
cupy the  premises  until  the  15th  day  of  May, 
1911,  when  he  moved  therefrom  and  surren- 
dered possession  thereof  to  the  defendants, 
assigning  as  his  reason  therefor  the  failure  of 
the  defendants  to  comply  with  the  lessor's 
covenant  in  the  lease  that — 

"She  will  keep  the  foundation,  the  walls  (ex- 
cepting openings),  cornice,  guttering:,  down- 
spouts, the  roof  and  exterior  of  the  building  on 
said  premises  in  good  condition  for  the  purpos- 
es of  the  tenancy  hereby  created." 

As  to  the  purposes  of  the  tenancy  the  lease 
provides  that — 

•  The  lessee  "will  not  use  said  premises  for 
My  purpose  other  than  that  of  residence,  pool- 
room, and  mercantile  purposes  and  a  bowling 
alley  in  basement,  without  the  written  consent 
of  said  lessor." 

Of  the  items  of  damage  set  out  In  the  peti- 
tion we  need  note  but  one,  namely,  damages 
to  the  bowling  alleys  and  equipment,  which 
are  alleged  to  have  been  $2,000. 

There  is  substantial  evidence  that  within 
four  or  five  weeks  after  the  beginning  of  the 
lease  water  percolated  through  the  basement 
wall  on  the  north  side  of  the  building  and 
onto  the  bowling  alleys;  that  plaintiff  him- 
self endeavored  to  patch  the  wall  so  as  to 
exclude  the  water,  but  was  unsuccessful; 
that  he  thereupon  notified  defendants  the 
following  day  and  was  assured  that  the  mat- 
ter would  be  attended  to.  A  week  or  so  lat- 
er, after  another  rain,  the  water  again  came 


through  the  foundation  walls  onto  the  bowl- 
ing alleys.  Plaintiff  again  notified  one  of 
the  defendants  and  was  again  promised  that 
they  would  have  the  foundation  walls  fixed. 
This  condition  continued  every  time  it  rained 
or  thawed,  and  finally  got  so  that  water 
seeped  through  the  basement  walls  in  vari- 
ous places.  Plaintiff  repeatedly  notified  de- 
fendants and  demanded  of  them  to  repair 
the  foundation  walls,  and  defendants  repeat- 
edly promised  to  remedy  the  existing  condi- 
tion, but  in  point  of  fact  never  made  any  re- 
pairs upon  the  foundation  walls  up  to  the 
date  upon  which  the  plaintiff  moved  out. 
There  is  abundant  testimony  that  after  each 
rain  the  water  would  seep  Into  the  basement 
through  the  walls  to  such  an  extent  that  for 
three  or  four  days  the  bowling  alleys  could 
not  be  used;  that  by  reason  of  this  condition 
plaintiff  was  deprived  of  the  use  of  the 
bowling  alley  premises  one-half  of  the  time 
during  the  spring  of  1910  and  also  about  one- 
half  of  the  time  for  the  balance  of  the  year 
after  the  month  of  August.  For  a  month 
prior  to  the  date  upon  which  the  plaintiff 
surrendered  the  premises  to  the  defendants 
the  plaintiff  notified  defendant  Ed.  Greer  al- 
most daily  about  the  said  condition  and  that 
he  was  unable  to  make  use  of  the  bowling 
alleys.  Finally  plaintiff  was  told  that  if  he 
wanted  to  have  the  walls  repaired  he  would 
have  to  do  it  himself.  Plaintiff  thereupon, 
on  the  15th  day  of  May,  1911,  moved  from 
the  premises  and  surrendered  the  keys  to 
the  defendants.  There  is  testimony  that  the 
bowling  alleys  had  a  reasonable  value  of  ap- 
proximately $1,800  to  $2,000 ;  that  by  reason 
of  the  water  coming  In  and  standing  upon 
them  they  had  become  badly  warped  and  un- 
fitted for  use.  As  to  the  foundation  walls, 
there  is  testimony  that  a  few  months  after 
the  plaintiff  had  moved  from  the  building 
the  lot  Immediately  next  adjoining  the  prem- 
ises in  question  was  excavated  for  the  erec- 
tion of  a  building  thereon,  and  thereby  the 
foundation  walls  of  defendants'  premises 
were  exposed  to  view,  and  that  "you  could 
see  clear  through  them ;  the  rain  had  caused 
a  hole  five  or  six  feet,"  and  the  rocks  fell 
from  the  foundation,  and  "there  was  no  ce- 
ment put  In  there;  nothing  but  sand  In  be- 
tween the  rocks." 

While  the  appellants  have  elaborately  set 
out  some  20  assignments  of  error,  in  view 
of  the  fact  that  we  hold  the  evidence  suffi- 
cient to  sustain  the  finding  for  plaintiff  upon 
the  facts  as  we  have  outlined  them  above, 
we  need  address  ourselves  only  to  such  of  the 
assignments  of  error  as  may  merit  discus- 
sion In  light  of  our  said  ruling. 

[1]  I.  It  is  earnestly  contended  in  that  the 
lease  in  question  shows  upon  its  face  that 
the  word  "seal"  was  added  after  each  name 
subscribed  thereto,  that  this  in  itself  Is  suf- 
ficient to  make  it  an  "Instrument  under  seal," 
and  that  therefore  the  undisclosed  principals 
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could  not  be  held  upon  any  covenant  in  said 
lease,  In  that  no  one  bat  the  actual  signers 
of  an  instrument  under  seal  becomes  a  par- 
ly to  its  covenants  and  they  alone  are  liable. 

[2]  The  lease  was  not  required  to  be  exe- 
cuted under  seal,  and  therefore  the  point  Is 
without  merit.  Where  a  contract  which 
need  not  be  under  seal  is,  however,  executed 
under  seal  by  an  agent  having  authority  to 
execute  any  simple  contract,  such  contract 
will  be  held  binding  on  the  principal  as  a 
simple  contract,  and  the  unnecessary  seal 
may  be  treated  as  superfluous  and  disregard- 
ed, and  the  sealed  Instrument  deemed  an  un- 
sealed one  and  may  be  ratified  as  a  simple 
contract  in  writing.  Bless  v.  Jenkins,  129 
Mo.  647,  81  S.  W.  938,  and  cases  cited;  Leh- 
man v.  Noltlng,  66  Mo.  App.  649. 

[S]  II.  Learned  counsel  for  appellants  al- 
so contends  that  the  lease  being  under  seal 
and  for  a  term  greater  than  one  year,  and 
there  being  no  written  authority  of  the  agent 
under  seal  averred  to  have  existed  or  shown 
by  the  testimony,  that  therefore  the  petition 
does  not  state  a  cause  of  action,  because  an 
undisclosed  principal  cannot  be  held  In  the 
face  of  the  statute  of  fraud,  which  requires 
such  authority  to  be  in  writing. 

So  much  of  the  argument  in  support  of 
this  contention  as  is  based  upon  the  fact  that 
the  Instrument  is  sealed  has  been  disposed  of 
by  what  we  have  said  In  the  preceding  para- 
graph. However,  under  sections  2781,  2782, 
and  2783  of  Revised  Statutes  of  Missouri 
1909,  the  record  In  this  case  showing  that  the 
agent  who  executed  the  lease  in  controversy 
did  not  have  authority  In  writing  from  his 
principal  to  enter  Into  the  written  lease  of 
real  estate,  the  point  that  the  agent  could 
not  bind  his  principal  Is  well  taken,  at  least 
to  the  extent  that  the  estate  created  by  the 
lease  itself,  by  reason  of  said  sections  of  the 
statute,  Is  but  an  estate  at  will,  however, 
with  all  the  common-law  Incidents  of"  such 
estates,  namely,'  that  it  is  convertible  into 
an  estate  from  year  to  year  or  from  month 
to  month,  as  may  be  implied  by  entry  and 
payment  of  rental.  Hoover,  Rhoades  ft  Oo. 
v.  Pacific  Oil  Co.,  41  Mo.  App.  317;  Williams 
v.  Deriar,  31  Mo.  18;  Hammon  v.  Douglas, 
50  Mo.  434. 

The  contract  of  lease  was  therefore  not 
void  under  the  statute,  but  created  an  es- 
tate at  will,  which  in  this  case,  by  reason  of 
entry  and  payment  of  rental  by  the  month, 
as  therein  provided,  made  a  valid  lease  from 
month  to  month  and  binding  upon  the  de- 
fendants. Lehman  v.  Noltlng,  66  Mo.  App. 
549 ;  Bless  v.  Jenkins,  129  Mo.  647,  31  S.  W. 
938. 

[4]  III.  As  to  the  argument  that  the  cove- 
nant in  the  lease  that  the  lessor,  "will  keep 
the  foundation,  the  walls  *  *  *  of  the 
building  on  said  premises  In  good  condition 
for  the  purposes  of  the  tenancy  hereby  creat- 
ed," must  be  construed  with  reference  to  the 


condition  of  the  walls  and  foundation  when 
the  covenant  was  made,  Is  not  well  taken. 
The  only  fair  and  reasonable  construction 
which  in  our  judgment  can  be  placed  upon 
this  covenant  is  not  that  the  foundation  and 
walls,  If  in  a  defective  condition  at  the  com- 
mencement of  the  lease  so  as  not  to  be  in 
good  condition  for  the  purposes  of  the  ten- 
ancy thereby  created,  shall  be  permitted  to 
remain  so,  but  must  be  construed  to  mean 
that  if  the  foundation  and  walls  of  the  build- 
ing on  said  premises  were  not  in  good  con- 
dition for  the  purposes  of  the  tenancy  at  the 
time  the  lease  began,  it  was  the  duty  of  the 
lessor,  under  this  covenant,  to  put  the  walls 
and  foundation  in  such  condition  at  or  be- 
fore the  commencement  of  the  lease  and  keep 
them  so  during  the  term.  Myers  v.  Burns, 
35  N.  T.  269;  Olson  v.  Schultz,  67  Minn. 
494,  70  N.  W.  779,  86  L.  R.  A.  790,  64  Am. 
St.  Rep.  437;  Miller  v.  McCardelL  19  R.  L 
304,  33  Att.  445,  30  L.  R.  A.  682. 

[I]  IV.  While ,  the  record  discloses  that 
plaintiff  remained  In  possession  of  the  prem- 
ises long  after  he  discovered  the  bad  condi- 
tion of  the  foundation  walls,  yet  where,  as 
here,  the  plaintiff  repeatedly  called  the  les- 
sors' attention  to  the  condition  complained 
of,  and  was  repeatedly  promised  by  them 
that  the  necessary  repairs  would  be  made, 
we  are  of  the  opinion,  and  so  hold,  that  the 
tenant  should  not  be  held  to  have  waived 
any  right  under  the  contract  Vincent  v. 
Central  City  Loan  ft  Invest.  Co.,  45  Tex.  Civ. 
App.  36,  99  S.  W.  428. 

[6, 7]  Y.  It  is  argued  by  appellants  that  the 
trial  court  erred  in  its  declaration  of  law  on 
the  measure  of  damages  applicable  to  the 
case  at  bar.  An  examination  of  the  declara- 
tions of  law  given  by  the  court  shows  that 
it  limited  the  plaintiff's  recovery,  If  any,  to 
the  reasonable  value  of  plaintiff's  bowling  al- 
leys; thus  the  court  eliminated  from  the 
consideration  the  other  items  of  alleged  dam- 
age set  up  In  the  petition  and  sought  to  be 
recovered  for,  namely,  $3,500  for  loss  of 
profits  to  the  end  of  the  lease;  $1,500  for  . 
damage  done  the  pool  tables;  and  $130  for 
payment  on  barber  shop  fixtures.  We  find 
no  error  in  this  action  of  the  court.  It  may 
be  stated  as  a  general  rule  that  recovery 
must  be  confined  to  the  actual  damages  that 
plaintiff  may  have  sustained  which  are  the 
direct,  Immediate,  or  proximate  and  una- 
voidable consequence  of  the  breach  of  the 
covenant  sued  upon.  Schenk  v.  Forrester, 
102  Mo.  App.  124,  77  S.  W.  332;  Rife  v.  Reyn- 
olds, 137  Mo.  App.  290,  117  S.  W.  652; 
Fisher  v.  Goebel,  40  Mo.  475. 

[8]  VI.  In  light  of  the  law  pertinent  to 
this  case,  as  we  have  set  out  above,  the  ques- 
tion as  to  whether  or  not  the  facts  as  dis- 
closed by  the  record  suffice  to  make  out  a  case 
of  constructive  eviction  Is  not  the  decisive 
question  In  the  case;  however,  as  we  have 
already  indicated,  plaintiff  made  out  a  case 
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sufficient  to  sustain  the  finding  In  plaintiff's 
favor  upon  that  Issue. 

[•]  In  view  "of  the  covenants  In  the  lease 
with  reference  to  keeping  the  walls  and 
foundation  of  the  premises  In  good  condition 
for  the  purposes  of  the  tenancy,  and  tfie  tes- 
timony as  to  the  damage  done  by  the  water 
coming  Into  the  basement  through  the  foun- 
dation walls  and  flowing  over  the  bowling 
alleys,  we  hold  there  is  substantial  evidence 
to  support  the  Judgment  of  $1,000  for  plain- 
tiff. 

Finding  no  error  in  the  record  which  af- 
fects the  merits  of  the  case,  the  Judgment  of 
the  circuit  court  Is  affirmed. 

REYNOLDS,  P.  X,  and  ALLEN,  J.,  concur. 


DAVIS  v.  UNITED  RYS.  CO.  OF  ST.  LOUIS. 
(No.  15813.) 

tSt.  Louis  Court  of  Appeals.    Missouri.    Feb. 
8,  1920.) 

1.  Street  railroads  «=»117(28>— CONTRIBU- 
TORY NEGLIGENCE  IK  TURNING  AUTOMOBILE 
TRUCK  STRUCK   BT  CAB  QUESTION  FOR  JURY. 

In  an  action  for  injuries  to  plaintiff  when 
his  automobile  truck  was  struck  by  a  street 
car  while  he  attempted  to  turn  the  trade  in 
the  street  when  the  car  was  about  250  feet 
away  traveling  at  the  rate  of  25  miles  an 
hour,  evidence  held  to  make  the  question  as 
to  whether  plaintiff  and  '  his  chauffeur  were 
guilty  of  contributory  negligence  one  for  the 
Jury. 

2.  Street  bailboads  <*=>99(1)  —  Degree  or 

CAKE   REQUIRED    OF  AUTOMOBILE   DBIVEB   DE- 
FINED. 

In  an  action  for  injuries  in  a  collision  when 
plaintiff  turned  his  automobile  track  in  front 
of  an  approaching  street  car,  an  instruction 
that  he  was  required  only  to  exercise  ordinary 
care  was  erroneous  under  Motor  Vehicles  Act.  f 
12,  subd.  9,  requiring  the  highest  degree  of 
care. 

8.  Trial  <*=296(4,  5)— Erbob  in  instruction 
on  degree  of  care  required  of  automo- 
bile dbiveb  prejudicial  notwithstand- 
ing pbofeb  instruction  given. 
In  an  action  for  injuries  in  a  collision  when 
plaintiff's  automobile  truck  was  turned  in  front 
of  a  street  car  250  feet  away  approaching  at 
the  rate  of  25  miles  an  hour,  an  instruction  that 
plaintiff  and  his  chauffeur  were  required  only 
to  exercise  ordinary  care  was  erroneous,  in  view 
of  Motor  Vehicles  Act,  |  12,  subd.  9,  requiring 
the  highest  degree  of  care,  notwithstanding  a 
proper  instruction  requiring  a  very  high  degree 
of  care. 

Appeal   from    St.    Louis   Circuit    Court; 
William  T.  Jones,  Judge. 

Action  by  Samuel  Davis  against  the  Unit- 
ed Hallways  Company  of  St  Louis  for  per- 


sonal Injuries.    Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed  and  remanded. 

Charles  W.  Bates,  T.  E.  Francis,  Alva  W. 
Hurt,  and  Chauncey  H.  Clarke,  all  of  St 
Louis,  for  appellant 

Abe  Altaian  and  Brownrigg  &  Mason,  all 
of  St  Louis,  for  respondent 

ALLEN,  J.  This  Is  an  action  for  personal 
injuries  sustained  by  plaintiff,  and  for  dam- 
age to  an  automobile  truck  belonging  to  him, 
caused  by  said  truck  being  struck  by  a  street 
car  operated  by  the  defendant  The  trial 
below,  before  the  court  and  a  Jury,  resulted 
in  a  verdict  and  Judgment  in  favor  of  plain- 
tiff for  $1,500,  from  which  Judgment  the  de- 
fendant appeals. 

At  the  time  of  the  casualty  In  question, 
plaintiff,  with  four  other  men,  was  an  occu- 
pant of  the  truck,  which  was  standing  with 
the  rear  end  thereof  upon  or  across  the  de- 
fendant's south-bound  tracks  on  Broadway, 
a  street  extending  north  and  south  in  the 
city  of  St  Louis,  near  East  Penrose  street,  a 
street  which  enters  Broadway  from  the  east 
The  evidence  shows  that  prior  to  the  colli- 
sion, which  occurred  between  2  and  3  o'clock 
In  the  afternoon  of  October  2,  1915,  plain- 
tiff's truck,  in  charge  of  one  Schlarman, 
plaintiff's  chauffeur,  had  stopped  on  the 
west  side  of  Broadway  In  front  of  plaintiffs 
place  of  residence,  a  short  distance  north  of 
Ferry  street  the  next  street  intersecting 
Broadway  north  of  East  Penrose.  Upon 
Broadway  defendant  maintained  double 
street  car  tracks.  It  Is  said  that  at  that  time 
defendant's  south-bound  car  was  standing  at 
Bellefontalne  Road,  a  block  north  of  Ferry 
street  According  to  testimony  for  plaintiff, 
the  truck  was  driven  south  on  the  west  side 
of  Broadway,  and  west  of  defendant's  west 
or  south-bound  track  on  that  street  for  a 
distance  of  200  or  250  feet,  when  it  veered 
to  the  east  and  came  upon  or  over  defend- 
ant's south-bound  track,  along  which  It  was 
driven  for  perhaps  a  distance  of  200  feet  to 
a  point  near  East  Penrose  street.  The  truck 
was  a  large  one,  broader  than  the  street  car 
track.  It  was  the  chauffeur's  Intention  to 
back  the  truck  to  the  east  side  of  Broadway, 
Just  north  of  East  Penrose  street,  for  the 
purpose  of  removing  a  piano  from  a  building 
on  the  northeast  corner  of  Broadway  and 
East  Penrose.  The  evidence  shows  that,  up- 
on nearing  East  Penrose  street,  the  chauf- 
feur first  swung  the  truck  to  the  east  and 
then  turned  it  to  the  west  or  southwest,  in 
order  that  it  might  be  backed  to  the  east  side 
of  the  street  According  to  testimony  for 
plaintiff,  In  making  this  turn  to  the  east  the 
rear  wheels  were  at  no  time  entirely  remov- 
ed from  the  south-bound  track,  but  the  front 
wheels  moved  over  upon  the  north-bound 
track.  After  making  these  movements,  the 
truck,  which  was  then  headed  toward  the 
southwest  was  stopped  with  its  wheels  near 
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the  west  curb  of  the  street,  the  rear  end 
thereof  being  on  defendant's  south-bound 
track.  While  in  this  position  it  was  struck  by 
defendant's  south-bound  car,  whereby  plain- 
tiff was  injured  and  the  truck  damaged. 

Plaintiff  was  standing  in  the  truck,  back 
of  the  driver's  seat.  According  to  his  testi- 
mony, after  the  truck  had  been  swung  slight- 
ly to  the  east  and  was  beginning  to  turn  to 
the  west,  he  observed  the  street  car  ap- 
proaching from  a  point  about  two  hundred 
and  fifty  feet  away;  that  he  held  out  his 
hand  as  a  signal  for  the  car  to  stop.  There 
is  some  conflict  and  uncertainty  in  the  testi- 
mony as  to  the  distance  traversed  by  the  truck 
in  turning  first  to  the  east  and  then  to  the 
west;  but  In  any  event,  the  testimony,  when 
viewed  in  the  light  most  favorable  to  plain- 
tiff, makes  it  appear  that  the  rear  portion 
of  the  truck  never  left  the  south-bound  track, 
and  that  as  the  head  of  the  truck  began  to 
turn  toward  the  west,  so  as  to  bring  the 
front  wheels  across  the  south-bound  track, 
the  street  car  was  about  250  feet  distant. 

The  evidence  for  defendant  tends  to  show 
that  the  truck  was  first  moved  to  the  east  side 
of  Broadway,  and  then,  without  warning,  was 
turned  across  defendant's  south-bound  track 
almost  immediately  in  front  of  the  oncoming 
street  car. 

Plaintiff's  evidence  tends  to  show  that  de- 
fendant's car  was  traveling  at  a  speed  of 
about  25  miles  per  hour;  and  that,  proceed- 
ing at  that  rate,  it  could  have  been  stopped, 
with  the  appliances  at  hand,  in  a  distance  of 
from  110  feet  to  115  feet. 

The  cause  was  submitted  to  the  jury  upon 
two  assignments  of  negligence  pleaded,  name- 
ly :  (1)  The  negligent  operation  of  the  street 
car  at  an  excessive  and  dangerous  speed,  and 
(2)  negligence  under  the  last  chance  doctrine. 
There  is  no  contention  here  that  the  court 
erred  in  overruling  defendant's  demurrer  to 
the  evidence.  On  the  contrary,  it  is  implied- 
ly conceded  that  the  case  made  was  one  for 
the  Jury  under  the  last  chance  doctrine,  but 
error  Is  assigned  to  the  giving  of  plaintiff's 
first  Instruction,  which  permitted  a  recovery 
as  for  the  operation  of  defendant's  car  "at 
an  excessive  and  dangerous  rate  of  speed." 

[1]  The  first  attack  upon  this  instruction 
Is  tbat  it  was  error  to  submit  the  case  to  the 
Jury  at  all  upon  this  assignment  of  negli- 
gence, for  the  reason  that  the  evidence  con- 
clusively shows  tbat  plaintiff  and  his  chauf- 
feur were  guilty- of  contributory  negligence 
as  a  matter  of  law  barring  a  recovery  herein. 
We  think  that  the  facts,  as  we  have  briefly 
stated  them  above,  sufficiently  dispose  of 
this  contention.  We  regard  it  as  entirely 
clear  that  whether  plaintiff  and  his  chauf- 
feur were  guilty  of  negligence  contributing 
to  plaintiff's  injury  and  loss  was  a  question 
for  the  Jury;  that,  assuming  the  truth  of 
the  testimony  favorable  to  plaintiff,  it  was 
for  the  Jury  to  determine  whether  or  not  a 


reasonably  prudent  man,  under  the  circum- 
stances, would  have  attempted  to  thus  tarn 
this  truck  in  the  street  when  the  street  car 
was  250  feet  away. 

[2,  S]  This  Instruction,  however,  closes 
with  the  words: 

"•  •  •  If  you  further  find  that  plaintiff 
and  his  chauffeur  were  at  the  time  of  and  just 
prior  to  said  collision  exercising  ordinary  care 
for  plaintiff's  own  safety." 

It  is  contended  by  appellant  that  it  was 
reversible  error  to  give  the  Instruction  In 
this  form,  for  the  reason  that  plaintiff  and 
his  chauffeur  were  required  to  exercise  the 
highest  degree  of  care  for  plaintiff's  own 
safety. 

In  this  connection,  it  may  be  noted  tbat 
plaintiff's  instruction  No.  3  defined  "ordina- 
ry care"  as  being  "such  care  as  a  person  of 
ordinary  skill  and  prudence  would  have  ex- 
ercised under  the  same  or  similar  circum- 
stances," and  further  that  at  the  instance  of 
defendant  the  court  gave  an  instruction  (de- 
fendant's Instruction  No.  5)  telling  the  Jnry 
"that  It  was  the  duty  of  the  driver  of  the 
automobile  to  exercise  a  very  high  degree  of 
care  in  the  operation  of  the  automobile 
truck,  in  his  movements  upon  the  street," 
and  that  by  such  care  is  meant  "that  degree 
of  care  which  a  very  careful  and  prudent 
man  would  exercise  under  like  or  similar 
circumstances." 

It  will  be  observed,  therefore,  that  In 
phraseology  plaintiff's  instruction  No.  1,  as 
supplemented  by  his  instruction  No.  3,  is  in 
conflict  with  defendant's  said  instruction 
No.  5. 

At  the  time  of  this  casualty,  subdivision  9 
of  section  12  of  the  Motor  Vehicles  Act  of 
1911  (Laws  1911,  p.  322,  loc.  dt,  330)  was  in 
force  and  effect,  requiring  the  driver  of  an 
automobile  to  exercise  the  highest  degree  of 
care  that  a  very  careful  person  would  use, 
under  like  or  similar  circumstances.  And  in 
Threadgill  v.  United  Railways  Co.,  214  S. 
W.  161,  the  Supreme  Court  has  ruled  that 
under  this  statute  the  failure  of  the  driver 
of  an  automobile  to  exercise  the  highest  de- 
gree of  care  for  his  own  safety  constitutes 
contributory  negligence  on  his  part. 

It  was  therefore  error  to  give  plaintiff's 
Instruction  No.  1  in  this  form,  1  e.,  telling 
the  Jury  that  plaintiff  and  his  chauffeur  were 
required  only  to  exercise  ordinary  care  for 
the  safety  of  plaintiff.  Respondent  contends, 
however,  that  under  the  evidence  there  is  no 
room  for  any  distinction  between  ordinary 
care  and  the  highest  degree  of  care ;  that,  if 
the  Jury  believed  plaintiff's  evidence,  then 
he  was  exercising  the  highest  degree  of  care ; 
while,  on  the  other  hand,  if  the  Jury  believed 
the  evidence  adduced  by  defendant,  plaintiff 
did  not  exercise  even  the  slightest  degree  of 
care.  But  it  seems  clear  that  even  under  the 
evidence  adduced  by  plaintiff,  when  takes 
as  a  whole,  the  question  as  to  the  degree  of 
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care  which  plaintiff  or  his  chauffeur  was  re- 
quired, to  exercise  was  a  matter  to  be  reck- 
oned with  In  the  trial  below. 

It  Is  further  argued  for  respondent  that 
there  la  no  real  conflict  between  plaintiff's 
Instruction  No.  1  and  defendant's  Instruc- 
tion No.  5,  for  the  reason  that,  under  the 
circumstances  present,  ordinary  care  would 
require  the  exercise  of  extreme  caution  and 
vigilance  on  the  part  of  the  driver  of  the 
automobile,  and  would  be  tantamount  to  a 
very  high  degree  of  care.  But  It  must  be 
borne  in  mind  that  these  instructions  were 
not  addressed  to  men  of  trained  legal  minds, 
but  to  laymen  composing  the  jury.  And 
plaintiff's  instruction  Mo.  1,  upon  its  face, 
may  be  said  to  prescribe  a  rule  of  conduct 
for  the  driver  of  an  automobile  different 
from  that  prescribed  by  defendant's  instruc- 
tion No.  5,  which,  under  the  ruling  in  the 
Threadglll  Case,  supra,  was  a  proper  In- 
struction. 

We  do  not  feel  at  liberty  to  hold  that  the 
said  error  In  giving  plaintiff's  instruction 
No.  1  was  harmless  or  nonprejudicial  error. 
It  follows  therefore  that  the  judgment  should 
be  reversed,  and  the  cause  remanded. 
It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  BECKER,  J,  con- 
cur. 


STATE    ex    rel.    JONES,    Circuit    Atty,    v. 

HOWE  SCALE  CO.  OP  ILLINOIS. 

(No.  16599.) 

(St.  Louis  Court  of  Appeals.     Missouri.     Feb. 

8, 1920.    Rehearing  Denied  Feb. 

19,  1920.) 

1.  Execution  «3=»163— Motion  to  quash 
need  not  be  verified  when  hade  in  open 

COUBT. 

Rev.  St  1909,  §  2244,  requiring  that  peti- 
tion to  judge  to  stay  or  quash  execution  be  veri- 
fied, does  not  apply  to  ordinary  motions  in  open 
court  in  term  time  to  quash  execution. 

2.  Corporations  ®=»641  —  Penalty,  section 
of  obiginal  act,  requtbing  filing  of  copt 
of  chabteb  of  foreign  company,  not  bx- 
peaixd  by  re-enactment  of  main  provi- 
SION. 

Where  original  act,  requiring  foreign  cor- 
porations to  file  copy  of  charter,  was  repealed 
and  new  act  passed,  which  was  incorporated  in 
Rev.  St.  1909  as  section  3039,  but  it  was 
apparent  that  only  a  re-enactment  was  intended 
for  the  purpose  of  adding  a  clause,  penalty  sec- 
tion of  original  act  incorporated  in  section  3040 
was  not  repealed. 

3.  Interest  <8=>22(8>— Judgment  fob  fine 
dobs  not  cabby  intebe8t. 

Rev.  St  1909,  |  7181,  providing  that  in- 
terest shall  be  allowed  on  all  money  judgments 
from  date  of  rendition  to  satisfaction,  does  not 
include  judgments  penal  in  their  nature,  and, 
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though  section  3039,  authorising  suit  .to  recover 
penalty  for  failure  of  foreign  corporation  to 
file  copy  of  charter,  Is  a  civil  action,  the  fine 
imposed  by  section  8040  is  for  purpose  of  pun- 
ishment, and  hence  judgment  for  fine  does  not 
carry  interest 

Appeal  from  St  Louis  Circuit  Court; 
James  E.  Withrow,  Judge. 

Suit  by  the  State  of  Missouri,  on  the  re- 
lation of  Seebert  G.  Jones,  Circuit  Attorney 
of  the  city  of  St  Louis,  against  the  Howe 
Scale  Company  of  Illinois,  to  recover  a  fine. 
Judgment  for  plaintiff  on  motion  to  quash 
execution,  and  defendant  appealed  to  Su- 
preme Court,  which  transferred  cause  to 
Court  of  Appeals  (210  S.  W.  8).  Reversed, 
and  cause  remanded. 

B.  A.  Wood  and  Anderson,  Gilbert  &  Hay- 
den,  all  of  St.  Louis,  for  appellant. 

Frank  W.  McAllister,  Atty.  Gen.,  and  John 
T.   Gose,  Asst  Atty.  Gen.,  for  respondent 

BECKER,  J.  The  state  of  Missouri,  at 
the  relation  of  Seebert  G.  Jones,  circuit 
attorney  of  the  city  of  St  Louis,  brought 
suit  against  the  Howe  Scale  Company,  duly 
Incorporated  under  the  laws  of  the  state  of 
Illinois,  to  recover  a  fine  of  "not  less  than 
§1,000,  as  provided  by  section  1026,  Revised 
Statutes  of  Missouri  1899,"  now  section 
8040,'  Revised  Statutes  of  Missouri  1009, 
because  of  Its  alleged  failure  to  comply  with 
the  requirements  of  section  1025  of  an  act  ap- 
proved March  24,  1903  (Laws  of  Missouri 
1903,  p.  121),  now  section  3039,  Revised  Stat- 
utes of  Missouri  1909,  which  requires  foreign 
corporations  doing  business  within  this  state 
to  file  In  the  office  of  the  secretary  of  state, 
a  copy  of  its  charter  or  articles  of  associa- 
tion, etc.  In  due  course  a  fine  of  81,000 
was  assessed,  and  judgment  rendered  thereon 
against  defendant.  An  appeal  was  taken 
to  the  Supreme  Court,  which  appeal,  how- 
ever, was  transferred  to  this  court  (253  Mo. 
63,  161  S.  W.  TO8),  where  the  Judgment  was 
affirmed  (182  Mo.  App.  658,  166  S.  W.  328). 
Thereafter  execution  was  issued  on  the 
judgment,  which  execution  commanded  the 
sheriff  to  cause  to  be  made  the  judgment, 
interest,  and  costs.  Thereupon  the  defendant 
filed  a  motion  to  set  aside,  stay,  and  quash 
said  execution,  which  motion  being  over- 
ruled, the  defendant  duly  took  and  perfected 
Its  appeal  to  the  Supreme  Court,  which  court 
held  that  it  was  without  jurisdiction,  and 
transferred  the  cause  here.  (Sup.)  210  S. 
W.  8. 

Defendant's  motion  to  quash  the  execution 
assigns  some  19  grounds  in  support  thereof, 
most  of  them  raising  various  constitutional 
questions,  all  of  which  the  Supreme  Court 
held  had  not  been  timely  raised  by  defendant 
below,  and  were  therefore  not  involved  in 
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the  present  appeal.    State  ex  rel.  Jones  v. 
Howe  Scale  Co.  (Sup.)  210  S.  W.  8. 

It  will  not  be  necessary  to  set  ont  the 
defendant's  motion  to  quash,  in  that  it  ap- 
pears* in  extenso  in  the  case  last  cited. 

[1]  I.  We  will  first  dispose  of  the  point, 
raised  by  respondent  here,  that  the  circuit 
court  obtained  no  Jurisdiction  in  the  matter 
at  bar,  in  that  the  defendant's  motion  to 
quash  the  execution  as  filed  in  the  circuit 
court  was  not  verified  by  oath,  as  required 
by  section  2244,  Revised  Statutes  of  Mis- 
souri 1909,  which  reads  as  follows: 
• 

"If  any  person  against  whose  property  any 
execution  or  order  of  sale  shall  be  issued,  apply 
to  any  judge  of  the  court  out  of  which  the  same 
may  have  been  issued,  by  petition,  verified  by 
oath  or  affirmation,  setting  forth  good  cause 
why  same  ought  to  be  stayed,  set  aside  or  quash- 
ed, reasonable  notice  of  such  intended  applica- 
tion being  previously  given  to  the  opposite  par- 
ty, his  attorney  of  record  or  agent,  such  judge 
vhall  thereupon  hear  the  complaint." 

This  point  Is  not  well  taken.  The  purpose 
of  section  2244,  Revised  Statutes  of  Missouri 
1909,  is  to  enable  a  defendant,  when  the 
court  is  in  vacation  or  during  the  recess  of 
the  court,  to  apply  to  any  Judge  thereof 
by  petition  verified  by  affidavit  to  obtain 
a  stay  of  execution  until  he  can  be  heard 
In  court  as  to  whether  such  execution  shall 
be  set  aside  or  quashed;  but  this  does  not 
exclude  the  ordinary  remedy  by  motion  to 
quash,  unsupported  by  affidavit  made  in 
open  court  In  term  time.  Parker  r.  Hanni- 
bal &  St  Joe  Ry.  Co.,  44  Mo.  419 ;  Heuring 
v.  Williams,  65  Mo.  446. 

[t]  II.  It  is  contended  that  the  Judgment 
upon  which  the  execution  is  based  is  void 
because  there  is  no  law  imposing  a  fine  for 
violation  of  section  1025,  as  approved  March 
24,  1903.  In  support  of  this  contention  It 
is  argued  that,  Inasmuch  as  the  old  section 
1025  was  repealed  and  a  new  section  (sec- 
tion 1025  as  approved  March  24,  1903)  en- 
acted in  lieu  thereof,  "this  repeal  carries 
with  it  the  penalty  section  1026,"  and  that 
It  (penalty  section  1026)  does  not  attach  to 
the  new  section  covering  the  same  matter. 

This  point  is  without  merit,  in  that  the 
new  section  enacted  in  1903  is  for  all  prac- 
tical purposes  but  a  re-enactment  of  the 
old  section,  with  but  one  additional  clause 
added  thereto.  It  is  readily  apparent  from 
a  reading  of  the  bill  as  set  out  In  extenso 
In  Session  Acts  1903,  p.  121,  that  it  was 
merely  for  the  sake  of  brevity  and  conven- 
ience that  section  1025  was  "repealed  and 
a  new  section  Is  enacted  in  lieu  thereof," 


Instead  of  accomplishing  the  same  purpose  by 
way  of  amendment.  The  adoption  of  the 
new  section  1025  in  lieu  of  the  original  sec- 
tion 1025  does  not  fall  within  that  class  of 
cases  where  a  section  of  the  statute  is  re- 
pealed, and  thus  a  separate  section,  provid- 
ing a  penalty  for  the  violation  of  such  re- 
pealed section,  becomes  Ineffective  because 
there  is  no  longer  any  statute  for  the  vio- 
lation of  the  provisions  of  which  such  penalty 
can  be  Invoked. 

[3]  III.  Appellant  seriously  contends  that 
its  motion  to  quash  should  be  sustained, 
in  that  said  execution  does  not  follow  the 
judgment  under  which  it  purports  to  be 
Issued,  in  that,  while  the  judgment  assess- 
es a  fine  against  the  defendant  of  $1,000, 
the  execution  commands  the  sheriff  to  make 
the  Judgment,  interest,  and  costs,  while  under 
the  law  a  Judgment  assessing  a  fine  does 
not  bear  interest  We  have  come  to  the  con- 
clusion that  fhis  point  is  well  taken,  and 
that  no  Interest  on  this  fine  can  be  recovered. 
While  the  proceeding  which  resulted  in  ren- 
dering the  Judgment  assessing  the  fine  was 
clearly  a  civil  action  (State  ex  rel.  Jones 
v.  Howe  Scale  Co.,  182  Mo.  App.  658,  166 
S.  W.  828 ;  State  ex  rel.  Jones  v.  Howe  Scale 
Co.  [Sup.]  210  S.  W.  8),  yet  the  judgment 
fining  the  defendant  $1,000  for  a  violation 
of  section  1026  Is  clearly  penal  in  its  nature. 
The  fine  assessed  in  this  case  against  the 
defendant  was  not  for-  the  purpose  of  com- 
pensation to  the  state,  based  on  any  evi- 
dence of  loss  or  damage  to  it  nor  for  the 
purpose  of  the  return  to  it  of  something  that 
had  ever  theretofore  belonged  to  it  but  the 
sole  purpose  was  that  of  punishment 

We  hold  that  section  7181,  Revised  Stat- 
utes of  Missouri  1909,  which  provides  that 
interest  "shall  be  allowed  on  all  money  due 
upon  any  Judgment  or  order  of  any  court 
from  the  date  of  rendering  the  same  until 
satisfaction  be  made  by  payment  accord 
or  sale  of  property  ••*,*•  Is  not  intended 
to  include  judgments  which  are  penal  in 
their  nature  and  have  for  their  sole  object 
the  punishment  of  an  offender.  Therefore 
we  are  of  the  opinion,  and  so  hold,  that  the 
rule  as  to  Interest  as  applied  to  judgments 
in  criminal  cases  should  apply  here.  See 
People  v.  Sutter  St.  Ry.  Co.,  129  CaL  545, 
62  Pac.  104,  79  Am.  St.  Rep.  137. 

For  the  reason  assigned  herein,  the  order 
of  the  court,  overruling  the  motion  to  quash 
the  execution,  is  hereby  reversed,  and  the 
cause  remanded  for  further  proceedings  not 
inconsistent  with  the  views  herein  expressed. 

REYNOLDS,  P.  J.,  and  ALLEN,  3*  concur. 
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CLaXVESTON,  H.  &  S.  A.  EX.  CO.  V.  STATE. 
(No.  8113.) 

(Supreme  Court  of  Texas.    Jan.  14, 1020.    Dis- 
senting Opinion  Jan.  1»,  1920.) 

On  motion  for  rehearing.    Behearing  de- 
nied. 

For  former  opinion,  see  218  S.  W.  393. 

FEB  CURIAM.    Behearing  denied. 

HAWKINS,  J.  (dissenting).  In  consider- 
ing the  motion  for  a  rehearing  I  have  given 
to  the  record  a  more  careful  scrutiny,  and 
to  the  question  presented  a  more  careful 
study,  than  they  received,  before,  from  me. 
As  a  result  I  am  convinced  that  this  court's 
disposition  of  the  cause,  as  set  out  In  its 
opinion  by  Mr.  Associate  Justice  Greenwood 
(216  S.  W.  393),  reversing  and  remanding, 
was  erroneous.  The  error  resulted,  princi- 
pally, from  what  I  consider  a  misconstruction 
of  the  charge  to  the  jury.  That  error  Is 
obvious,  In  the  light  of  the  language  of  the 
statute  upon  which  the  state's  suit  against 
the  railway  company  for  penalties  Is  based, 
and  of  the  Instructions  which  were  given  to 
the  jury.  It  will  be  observed  that  none  of 
tne  language  of  either  is  set  out  In  said  opin- 
ion. 

Said  statute  (Ber.  St  1911)  is  as  follows: 

"Art  6592.  Each  railroad  and  railway  cor- 
poration operating  a  line  of .  railway  in  the 
state  of  Texas  for  the  transportation  of 
passengers  thereon  are  [is]  required  to  con- 
struct and  maintain,  and  keep  in  a  reasonably 
clean  and  sanitary  condition,  suitable  and 
separate  water-closets  or  privies  for  both  male 
and  female  persons  at  each  passenger  station 
on  its  Kne  of  railway,  either  within  its  passen- 
ger depot  or  in  connection  therewith,  or  within 
a  reasonable  and  convenient  distance  there- 
from at  such  station  for  the  accommodation  of 
its  passengers  who  are  received  and  discharged 
from  its  cars  thereat,  and  of  its  patrons  and 
employes  who  hare  business  with  such  railroads 
and  corporations  at  such  station." 

The  material  portions  of  the  Instructions 
to  the  jury,  including  the  main  charge  and 
a  requested  special  charge,  were  as  follows : 

"(2)  If  you  find    *    *    *    that  the  defendant 

•  •  *  failed  and  neglected  to  maintain,  at 
its  station  or  depot,  or  within  its  passenger 
depot  or  in  connection  therewith,  or  within  a 
reasonable  and  convenient  distance  therefrom 
suitable  and  separate  water-closets,  *  •  • 
then  you  will  find  a  verdict  in  favor  of  the 
plaintiff,  the  state  of  Texas;  *  *  *  and,  if 
yon  do  not  so  find,  *  *  *  you  will  find  for 
the  defendant." 

"(3)  If  yon  find  *  *  *  that  the  defendant 
railway  company  had  constructed  and  main- 
tained   suitable    and     separate    water-closets 

*  *  *  within  a  reasonable  and  convenient 
distance  from  its  passenger  station  and  depot 
at  Flatonia,  Fayette  county,  Texas,  you  will  find 
for  the  defendant" 
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Special  charge  given  at  request  of  defend- 
ant railway  company : 

"Yon  are  instructed  that  aa  the  law  of  this 
case,  according  to  the  undisputed  testimony,  the 
defendant  has  maintained  and  constructed  suit- 
able and  separate  closets  or  privies  for  male 
and  female  persons  near  its  passenger  station 
at  Flatonia,  Texas,  and  has  maintained  the  same 
since  September  12,  1909,.  and  the  only  ques- 
tion for  you  to  determine  in  this  case  is  wheth- 
er or  not  it  has  constructed  and  maintained 
the  same  within  a  distance  reasonable  and 
convenient  to  its  patrons  and  employes,  and,  if 
you  find  it  to  be  within  reasonable  and  con- 
venient distance  from  such  station,  yon  will 
find  for  the  defendant" 

The  obvious  purposes  of  the  statute  are  to 
require  both  that  the  designated  conveni- 
ences be  located  at  some  one  of  the  stipu- 
lated places,  and  that,  as  among  them,  the 
railway  company  shall  be  free  to  select  the 
location.  It  would  be  absurd  to  say  that  a 
statutory  provision  that  the  railway  com- 
pany shall  maintain  designated  conveniences 
at  this,  or  that,  or  another  stipulated  place 
requires  that  such  conveniences  be  main- 
tained at  any  particular  one  of  such  places. 
Likewise  it  would  seem  unreasonable  to  hold 
or  say  that  a  charge  instructing  the  jury, 
in  substance,  that  the  railway  company  Is 
liable  for  the  statutory  penalty  if  It  failed 
to  maintain  such  conveniences  in  the  first 
statutory  location,  "or"  In  the  second  statu- 
tory location,  "or"  in  some  other  statutory 
location,  practically  deprives  the  railway 
company  of  its  permissive  right,  under  the 
statute,  to  exercise  its  option  In  determin- 
ing at  which  one  of  such  statutory  places 
It  will  maintain  such  conveniences. 

It  Is  an  uncontroverted  fact  that  the  only 
water-closets  constructed  or  maintained  by 
defendant  in,  at  or  near  said  depot  were 
located  some  524  feet  from  it,  beyond  Perm 
avenue.  The  only  issue  of  fact  was  as  to 
whether  they  were  within  "a  reasonable  and 
convenient  distance"  from  said  depot;  where- 
upon arose  the  duty  of  the  trial  court  to  sub- 
mit that  single  Issue  to  the  jury  for  deter- 
mination. It  was,  of  course,  the  duty  of 
the  court  to  submit  that  Issue  through  a 
written  charge,  presenting  the  law  of  the 
case,  as  applicable  to  the  facts  in  the  light 
of  the  evidence,  and  in  such  manner  and 
form  as  reasonably  and  probably  would  not 
confuse  or  mislead  a  jury  of  ordinary  Intelli- 
gence. Does  the  charge,  as  a  whole,  Includ- 
ing said  special  Instruction  given  at  defend- 
ant's request  measure  up  to  that  standard? 
I  think  It  does,  although  It  needlessly  in- 
corporates references  to  other  statutory  lo- 
cations as  to  which  no  issue  was  raised  by 
the  evidence ;  and  upon  that  view,  mainly,  this 
dissent  Is  based.  Upon  the  contrary  view, 
as  to  the  meaning  of  paragraph  2  of  said 
charge,  and  as  to  the  probable  effect  of  the 
charge  as  a  whole  is  founded  said  opinion 
of  this  court — in  which  I  no  longer  concur — 
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and   the  action  of  the   court  In  overruling 
said  motion. 

The  construction  which  said  opinion  places 
upon  said  charge  is  reflected  in  the  declara- 
tion In  said  opinion  that — 

"Tha  court  instructed  the  jury  to  find  a  ver- 
dict for  the  state  if  they  found  the  railway 
company  failed  and  neglected  to  maintain  at  its 
station,  or  depot,  or  within  its  passenger  depot, 
suitable  and  separate  water-closets,  or  if  they 
found  that  the  railway  company  failed  and 
neglected  to  maintain  such  closets  within  a 
reasonable  and  convenient  distance  from  the 
depot." 

Upon  its  face,  said  opinion  appears  to 
be  sound.  In  other  words,  if  the  fair  and 
reasonable  meaning  of  the  above-quoted  par- 
agraph 2  of  the  charge  Is,  indeed,  as  so  re- 
flected by  said  opinion,  that  paragraph  is  in 
conflict  .with  said  paragraph  3  of  the  charge 
and  with  the  said  special  instruction  given 
at  defendant's  request,  and,  as  a  conse- 
quence, the  judgment  of  both  lower  courts, 
carrying  into  effect  the  verdict  of  the  jury 
should  be  reversed,  and  the  cause  remanded 
for  a  new  trial,  under  a  proper  charge  to 
the  jury.  In  no  other  way  can  the  Integ- 
rity of  trial  by  jury,  in  pursuance  of  a  right 
guaranteed  by  the  organic  law  of  the  land, 
be  maintained.  The  virus  in  an  essentially 
erroneous  charge  to  the  jury  is  seldom,  If 
ever,  wholly  counteracted  by  a  proper  charge 
upon  the  same  issue.  That  rule  of  reason 
has  been  crystallized  Into  a  settled  rule  of 
practice  with  which  I  am  in  full  sympathy. 
Railway  v.  Robinson,  73  Tex.  277,  11  S.  W. 
327.  But,  very  clearly,  in  the  light  of  this 
record,  the  charge  here  under  review  does 
not  Involve  such  contradiction,  and,  as  a 
consequence,  said  rule  of  practice  Is  Inap- 
plicable. Application  of  It,  in  this  Instance, 
amounts,  I  think,  to  chasing  shadows  in- 
stead of  grasping  substance,  and  operates 
unreasonably  and  unjustly,  thwarting,  or  at 
least  unnecessarily  delaying,  due  enforce- 
ment of  said  statute. 

The  statutory  duty  of  the  railway  com- 
pany was  to  construct,  maintain,  and  keep 
in  proper  condition,  the  stated  conveniences 
at  each  station,  "either  within  its  passenger 
depot  or  in  connection  therewith,  or  within 
a  reasonable  and  convenient  distance  there- 
from." The  requirement  is,  not  that  such 
conveniences  shall  be  at  such  first  place,  nor 
that  they  shall  be  at  such  second  place,  nor, 
that  they  shall  be  at  such  third  place,  but 
merely  that  they  shall  be  at  some  one  of 
those  three  places.  The  location  may  be, 
first,  within  such  depot,  or,  second,  In  con- 
nection with  It,  or,  third,  within  a  reason- 
able and  convenient  distance  from  it  Hav- 
ing that  merely  alternative  requirement  of 
the  statute  in  mind,  the  trial  court  charged 
the  jury,  as  set  out  in  paragraph  2  of  the 
main  charge,  alternatively,  coupling  all  ref- 
erences to  locations  by  the  word  "or,"  thus: 
"At  Its  station  or  depot,  or  within  its  pas- 


senger depot,  or  in  connection  therewith,  or 
within  a  reasonable  distance  therefrom,'* 
substantially  in  the  language  of  the  statute. 
Paragraph  2  does  not  say,  and  to  my  mind 
does  not  reasonably  or  fairly  imply,  as  in- 
dicated In  the  opinion  of  this  court,  that  the 
jury  should  find  against  the  defendant  if 
the  closets  were  not  "at  its  station,  or  de- 
pot, or  within  its  passenger  depot,"  and  that, 
likewise,  and  as  a  separate  independent  and 
co-ordinate  proposition,  the  jury  should  And 
against  the  defendant  if  the  closets  were 
not  ""within  a  reasonable  or  convenient  dis- 
tance from  ,said  depot."  All  references  in 
said  paragraph  2  to  locations  are  strung  to- 
gether by  the  disjunctive  conjunction,  fol- 
lowing the  one  single  reference  to  failure  and 
neglect  to  maintain.  The  verbs  "failed  and 
neglected"  are  not  repeated,  as  they  are  in 
the  above-quoted  portion  of  the  opinton  of 
this  court  construing  said  paragraph  2. 
Had  those  verbs  been  so  repeated,  the  mean- 
ing of  that  paragraph,  when  considered 
alone,  would  have  been  as  declared  in  said 
opinion  of  this  court;  but,  in  the  absence 
of  such  repetition  between  the  references  to 
locations,  the  fair  and  reasonable  effect  and 
meaning  of  said  paragraph  2  is,  merely,  that 
the  jury  shall  find  for  the  state  If  the  rail- 
way company  had  wholly  failed  in  perform- 
ance of  said  statutory  duty,  in  that  the  clos- 
ets were  not  In  any  of  said  statutory  loca- 
tions. 

Consequently,  paragraph  2  was  In  harmony 
with  paragraph  3,  wherein  the  court  instruct- 
ed the  jury,  in  substance,  to  find  for  the 
railway  company  If  said  closets  were  "with- 
in a  reasonable  and  convenient  distance" 
from  said  depot  Likewise  said  paragraph 
2,  and  the  main  charge  as  a  whole,  including 
both  paragraphs  2  and  3,  were  in  harmony 
with  the  special  charge  given  at  the  request 
of  the  railway  company,  wherein  the  jury 
were  instructed,  in  substance,  that  "the  only 
question"  to  be  determined  was  whether  the 
only  closets  concededly  situated  beyond  Penn 
avenue,  were  "within  a  distance  reasonable 
and  convenient"  from  said  station,  and  that, 
if  they  were,  the  jury  should  find  for  the 
railway  company. 

In  a  comparatively  recent  case  this  court, 
through  former  Associate  Justice  lantis, 
said: 

"We  recognize  the  rule  that  ordinarily  the 
charge  is  to  be  construed  as  a  whole,  and  that 
one  part  may  often  be  looked  to  for  the  pur- 
pose of  qualifying  another  part  of  the  charge." 
Nussbaum  v.  Railway,  108  Tex.  411,  194  S.  W. 
1101. 

In  the  present  instance,  there  being,  cer- 
tainly, no  necessary  contradiction  or  Incon- 
sistency presented  In  the  instructions  to  the 
jury,  the  hereinabove  stated  natural  and 
reasonable  meaning  and  effect  of  said  para- 
graph 2  thereof  is  made  perfectly  clear  by 
said  paragraph  3  and  by  the  above-quoted 
special  charge,  separately,  and  together. 


Digitized  by 


Google 


Tex.) 


WATERMAN  LUMBER  OO.  ▼.  BEATTY 

(SIS  8.W.) 


363 


When  considered  as  a  whole,  the  Instruc- 
tions given  to  the  Jury,  which  were,  in  sub- 
stance, first,  to  find  for  the  plaintiff  un- 
less the  defendant's  closets  were  in  one  or 
in  another  or  in  stitl  another  statutory  lo- 
cation; and,  second,  to  find  for  the  defend- 
ant If  Its  closets  were  within  a  reasonable 
and  convenient  distance  from  the  passen- 
ger depot;  and,  third,  that  the  only  ques- 
tion for  determination  by  the  Jury  was 
whether  defendant's  closets  were  within  a 
reasonable  and  convenient  distance  from 
said  depot,  and,  if  they  were,  to  find  for  de- 
fendant—fairly presented  to  the  Jury  the 
law  of  the  case,  and  were  not  calculated  to 
confuse  or  mislead  a  Jury  of  ordinary  In- 
telligence on  the  only  issue  of  fact  raised  by 
the  evidence. 

I  do  not  believe  that,  Justly  or  correctly, 
it  may  be  said  that  the  court  submitted  to 
the  Jury  an  issue  involving,  solely,  an  In- 
quiry as  to  whether  defendant  had  con- 
structed and  maintained  closets  within  or  in 
connection  with  the  depot — a  question  which, 
concededly,  was  not  raised  by  the  evidence. 
However,  even  If  that  was  the  effect  of  the 
charge,  the  error  was  favorable  to  the  rail- 
way company,  and,  under  the  evidence,  could 
not  have  harmed  it    Rule  62a  (149  S.  W.  x). 

The  verdict  of  the  Jury,  while  not  strictly 
In  the  language  of  the  statute,  should  be  read 
and  construed  in  the  light  of  the  pleadings, 
and  of  the  evidence,  and  of  the  charge  of 
the  court  as  a  whole,  and  thus  unmistakably 
Indicates  that  the  Jury  fully  understood  each 
and  all  of  the  Instructions  given  them  by 
the  court,  and  clearly  comprehended  the 
single  Issue  which,  thereby,  they  were  re- 
quired to  determine,  and  that  they  meant 
to  find,  and  did  find,  thereon,  against  the  de- 
fendant. Shifflet  v.  Morelle,  68  Tex.  882,  4 
S.  W.  844;  Traction  Co.  v.  Corley,  164  Si  W. 
621,  writ  of  error  refused. 

Under  all  the.  circumstances  disclosed  by 
the  record  in  this  case,  the  verdict  of  the 
Jury  and  the  Judgments  of  the  lower  court, 
carrying  it  into  fair  and  reasonable  effect, 
should,  I  think,  be  allowed  to  stand. 

For  the  opinion  of  the  Court  of  Civil  Ap- 
peals, which  Is  in  harmony  with  the  views 
hereinabove  expressed  by  me,  see  191  S.  W. 
462. 


HENRY  v.  KIRBY  LUMBER  CO.    (No.  2877.) 

(Supreme  Court  of  Texas.    Jan.  21,  1920.) 

Appeal  and  ebbob  «=»1163— Supbems  Coubt, 
holding  reversal  bt  codbt  of  clvil  ap- 
peals ebbob,  will  remand  to  such  coubt 
to  pass  on  assignments  not  con8idebed 

BT   IT. 

Where  Court  of  Civil  Appeals  reversed  judg- 
ment of  lower  court  on  one  assignment  of  error, 
without   passing   upon   other   assignments,   Su- 


preme Court,  in  holding  that  Court  of  Civil 
Appeals  erred,  will  not  affirm  judgment  of  low- 
er court,  where  such  other  assignments  raise 
questions  not  properly  within  its  jurisdiction, 
but  will  confine  its  decision  to  matter  on  which 
Court  of  Civil  Appeals  based  its  reversal,  and 
will  remand  case  to  such  court,  to  enable  it  to 
pass  on  such  other  assignments. 

Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District 

On  motion  for  rehearing.  Motion  granted 
in  part,  and  case  remanded  to  Court  of  Civil 
Appeals. 

For  former  opinion,  see  215  S.  W.  451. 

PHILLIPS,  C.  J.  We  adhere  to  the  hold-  . 
ing  made  in  the  original  disposition  of  this 
case,  that  the  question  of  contributory  negli- 
gence on  the  part  of  the  plaintiff  was  for  the 
Jury.  The  Court  of  Civil  Appeals  deter- 
mined that  question  as  one  of  law  and  ad- 
versely to  the  plaintiff.  178  &  W.  23.  In  ' 
rendering  judgment  for  the  defendant  there- 
on, it  did  not  pass  upon  other  assignments 
of  error  presented  by  the  defendant.  The 
defendant  is  entitled  to  have  those  assign- 
ments passed  upon.  Since  some  of  them 
raise  questions  not  properly  within  the  Ju- 
risdiction of  the  Supreme  Court,  requiring 
therefore  that  the  case  be  remanded  to  the 
Court  of  Civil  Appeals,  we  deem  It  best  to 
confine  the  decision  of  the  Supreme  Court 
to  the  question  of  the  plaintiff's  contributory 
negligence  and  let  the  Court  of  Civil  Appeals 
determine  all  other  assignments  of  error 
there  presented  by  the  defendant. 

The  motion  for  rehearing  is  therefore 
granted  in  part  and  the  case  will  be  remand- 
ed to  the  Court  of  Civil  Appeals  for  the  con- 
sideration of  such  assignments  of  error. 


WATERMAN    LUMBER    CO.    v.    BEATTY. 
(No.  S254.) 

(Supreme  Court  of  Texas.     Feb.  4,  1920.) 

1.  Negligence  «=>56(3)— Violation  of  stat- 
ute MUST  BE  PBOXIMATB  CAUSE  OF  INJUBT. 

It  is  essential  to  the  maintenance  of  an  ac- 
tion for  damages  for  personal  injury,  founded 
on  the  violation  of  a  statute,  to  establish  not 
only  the  violation,  but  that  such  violation  was 
the  proximate  cause  of  the  injury. 

2.  Appeal  and  ebbob  «3=»232(3)— Review  of 
instructions  confined  to  obound  of  ob- 
jection HADE. 

In  a  trial  governed  by  Vernon's  Sayles'  Ann. 
Civ.  St  1914,  art  1971,  under  which  all  ob- 
jections not  presented  to  the  charge  must  be 
considered  waived,  defendant  may  not  complain 
of  failure  to  charge  that  plaintiff  servant's  per- 
sonal injury  must  be  found  to  be  the  proximate 
result  of  the  alleged  negligent  violation  of  a 
statute,  where  the  objection  below  was  that  the 
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evidence  was  insufficient  to  support  a  finding 
for  plaintiff  on  ground  stated  in  charge. 

8.  Master  ahd  skrvant  ®=>96— Minor's  kh- 
m-oywtnt  on  tram  railroad  engine  un- 
ia.wstji,  "establishment." 
Tram  railroads,  log-loading  appliances,  and 
an  engine,  permanently  used  in  manufacturing 
logs  into  lumber,  were  a  part  of  the  defendant 
lumber  company's   establishment,   within   Acts 
82d  Leg.  (1911)  c.  46,  |  1,  making  it  a  misde- 
meanor to  employ  a  child  under  15  years  of  age 
"to  labor  in  or  about  any   manufacturing  or 
other   establishment   using   dangerous   machin- 
ery," so  as  to  make  the  company  liable  to  such 
minor  for  injuries  received  while  sanding  the 
track  from  the  footboard  of  the  engine. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Estab- 
lishment.] 

Error  to  Court  of  Civil  Appeals  of  Sixth 
Supreme  Judicial  District 

Action  by  Dave  Beatty  against  the  Water- 
man Lumber  Company.  A  judgment  for 
plaintiff  was  affirmed  by  the  Court  of  CItII 
Appeals  (204  S.  W.  448),  and  defendant 
brings  error.  Judgment  of  the  district  court 
and  Court  of  Civil  Appeals  affirmed. 

F.  H.  Prendergast,  of  Marshall,  for  plain- 
tiff in  error. 

T.  W.  Davidson,  of  Marshall,  for  defend- 
ant in  error. 

GREENWOOD,  J.  The  Court  of  Civil  Ap- 
peals affirmed  a  judgment  in  favor  of  defend- 
ant in  error  against  plaintiff  in  error  for 
damages  for  personal  injuries. 

Plaintiff  in  error  attacks  the  decision  of 
the  Court  of  Civil  Appeals,  to  the  effect  that 
there  was  no  error  in  that  portion  of  the 
trial  court's  charge  wherein  the  jury  were 
authorized  to  return  a  verdict  for  defendant 
in  error,  if  they  believed  that  at  the  time  of 
his  injury,  on  or  about  the  9th  day  of  May, 
1917,  defendant  in  error  was  a  minor  under 
the  age  of  15  years,  and  if  they  further  be- 
lieved that  his  injuries  were  received  on  ac- 
count of  being  employed  by  plaintiff  in  er- 
ror to  labor  about  the  manufacturing  estab- 
lishment of  plaintiff  in  error,  using  danger- 
ous machinery. 

[1]  The  writ  of  error  was  granted  because 
we  were  inclined  to  believe  that  the  charge 
was  erroneous,  in  not  requiring  a  finding 
that  the  employment  of  defendant  in  error 
was  the  proximate  cause  of  his  Injury. 
There  is  no  doubt  that  it  is  essential  to  the 
maintenance  of  an  action  for  damages  for  a 
personal  injury,  founded  on  the  violation  of 
a  statute,  to  establish,  not  only  a  violation 
of  the  statute,  but  that  the  violation  was 
the  proximate  cause  of  the  Injury.  Though 
the  violation  of  the  statute  would  be  negli- 
gence per  se,  the  action  would  fall  without 
a  showing  of  proper  causal  connection  be- 
tween the  negligence  and  the  injury.    Shear- 


man &  Redfleld,  Law  of  Negligence  (Street's 
Ed.)  |  27;  T.  4  P.  Ry.  Co.  v.  Blgham,  90 
Tex.  225,  38  S.  W.  162;  Spokane  &  Inland 
R.  R.  v.  Campbell,  241  U.  S.  510,  36  Sup. 
Ct  683,  60  L.  Ed.  1125;  Stirling  v.  Bettis 
Mfg.  Co.  (Civ.  App.)  159  S.  W.  916;  Elk 
Cotton  Mills  v.  Grant,  140  Ga.  727,  79  S.  E. 
836,  48  L.  R.  A.  (N.  S.)  656.  It  foUows  that 
there  was  the  same  necessity  for  a  proper 
application  of  the  thoroughly  settled  law  of 
proximate  cause  in  this  case  as  in  the  ordi- 
nary negligence  case  involving  no  violation 
of  a  statute. 

[2]  However,  plaintiff  in  error  is  not  in  a 
position  to  ask  a  reversal  because  of  any  de- 
fect in  the  charge,  in  not  requiring  the  jury 
to  find  that  defendant  in  error's  injury  was 
the  proximate  result  of  the  alleged  negli- 
gence. For  the  trial  was  governed  by  article 
1971  of  Vernon's  Sayles'  Texas  Civil  Stat- 
utes, under  which  all  objections  not  present- 
ed to  the  charge  must  be  considered  as  waiv- 
ed. The  single  objection  to  the  charge  under 
consideration  was  that  the  evidence  was  in- 
sufficient to  support  a  finding  for  defendant 
in  error  on  the  ground  stated  in  the  charge. 
Clearly  this  objection  did  not  call  the  court's 
attention  to  any  necessity  for  further  find- 
ings under  the  law  of  proximate  cause  than 
those  required  by  the  charge. 

[3]  Plaintiff  in  error  assigns  error  on  the 
refusal  to  peremptorily  direct  a  verdict  in 
its  favor  and  on  the  refusal  to  grant  it  a  new 
trial,  upon  the  ground  that  the  uncontradict- 
ed evidence  showed  that  the  injuries  of  de- 
fendant in  error  were  not  received  on  ac- 
count of  his  being  employed  by  plaintiff  In 
error  to  labor  in  or  about  a  manufacturing 
establishment  using  dangerous  machinery. 
Our  decision  of  these  assignments  is  largely 
controlled  by  our  interpretation  of  section  1 
of  the  act  of  March  13, 1911,  regulating  child 
labor.  General  Laws  of  32d  Legislature,  p. 
75.  The  applicable  portion  of  the  section  de- 
clared it  a  misdemeanor  to  employ  a  child 
under  the  age  of  15  years  "to  labor  in  or 
about  any  manufacturing  or  other  establish- 
ment using  dangerous  machinery." 

The  Waterman  Lumber  Company,  plaintiff 
in  error,  is  a  corporation  engaged  in  the 
manufacture  qf  lumber,  owning  a  mill  at 
Blocker,  on  the  Marshall  &  East  Texas  Rail- 
road. The  company  owns  a  tram  railroad, 
which  intersects  the  Marshall  &  East  Texas 
Railroad  about  a  mile  east  of  Blocker,  and 
extends  in  a  southerly  direction  to  another 
mill  owned  by  the  company,  which  is  known 
as  the  Horton  mill,  and  the  tram  railroad 
then  extends  from  the  Horton  mill  Into  the 
woods  for  a  distance  of  some  12  miles.  The 
company  owns  another  tram  railroad,  which 
connects  with  the  Marshall  &  East  Texas 
Railroad  a  short  distance  west  of  Blocker, 
and  extends  thence  into  the  woods  in  a  south- 
erly direction.  The  tram  railroads  were  used 
by  the  lumber  company  to  haul  logs  from  the 
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woods  and  to  haul  lumber  from  the  Horton 
mill  to  Blocker. 

The  Injured  minor,  Dare  Beatty,  was  pri- 
marily employed,  as  found  by  the  Court  of 
Civil  Appeals,  to  perform  the  following 
service: 

"The  lumber  company  owned  some  logging 
can,  and  on  one  of  these  cars  was  a  machine 
operated  by  steam,  and  attached  to  thig  ma- 
chine was  a  drum,  on  which  was  wound  a  long 
rope.  Beatty  would  take  his  mule  and  hitch  to 
the  end  of  this  rope,  and  ride  the  mule  out  into 
the  woods  where  a  log  had  been  prepared,  and 
another  man  would  then  hitch  the  end  of  the 
wire  rope  onto  the  log  with  clamps  or  tongs. 
Wayne  Phillips  [who  was  Beatty's  foreman] 
then,  by  operating  the  machine  on  the  car, 
would  wind  the  rope  onto  the  drum  and  drag 
the  log  to  the  side  of  the  track.  Then  Beatty 
would  hitch  his  mule  to  the  end  of  the  wire 
rope  with  the  clamps,  and  pull  it  out  to  the 
next  log  to  be  hauled  in." 

It  was  required  of  the  minor,  under  his 
employment,  to  aid  the  men  in  laying  iron 
rails  on  the  tram  railroads  running  Into  the 
woods  from  the  Marshall  &  East  Texas  Rail- 
road, and  he  usually  carried  water  and 
helped  distribute  spikes  and  fish  bars  where 
the  rails  were  being  put  down.  There  is  evi- 
dence that  Dave  Beatty  was  carried  to  and 
from  his  work  by  the  lumber  company  over 
Its  tram  railroads,  riding  at  times  on  the 
Shay  engine,  and  that  it  was  his  duty  to  do 
whatever  work  he  was  ordered  to  do  by  his 
foreman,  which  would  include  putting  sand 
on  the  track  while  the  Shay  engine  was  mov- 
ing over  same. 

On  the  morning  of  the  injury,  Dave  Beatty 
started  from  Horton,  where  he  resided,  to  go 
north  from  Horton  on  the  tram  railroad  to 
the  Marshall  &  East  Texas  Railroad,  and 
thence  to  the  point  west  of  Blocker  where 
that  railroad  intersects  the  tram  railroad, 
and  then  go  south  for  the  purpose  of  aiding 
In  laying  rails  on  the  south  end  of  the  tram 
railroad.  He  started  on  a  hand  car,  but 
after  proceeding  part  of  the  way  he  left  the 
hand  car  and  mounted  the  Shay  engine.  His 
foreman  was  operating  the  engine,  and  when 
the  engine  arrived  at  a  steep  down  grade, 
where  the  tram  railroad  intersected  the 
Marshall  &  East  Texas  Railroad,  the  minor 
was  directed  by  his  foreman  to  put  sand  on 
the  track,  and  he  was  in  the  act  of  sanding 
the  track,  from  the  footboard  at  the  front  of 
the  engine,  when  in  some  way  he  fell  on  the 
track  and  had  his  leg  severely  mashed  and 
injured. 

It  Is  undeniable  that  the  Waterman  Lum- 
ber Company  was  operating  a  manufacturing 
establishment,  using  dangerous  machinery. 
Were  the  tram  railroads,  the  log-loading  ap- 
pliance, and  the  Shay  engine  a  part  of  the 
company's  manufacturing  establishment? 
They  were  used  permanently  and  directly  in 
the  process  of  manufacturing  logs  into  lum- 
ber, the  latter  being  the  product'  of  the  com- 


pany's regular  business,  as  well  as  in  the 
process  of  delivering  lumber  to  the  station  of 
a  common  carrier,  and  we  see  no  good  rea- 
son for  differing  with  the  Court  of  Civil  Ap- 
peals In  the  conclusion  that  they  were  a  part 
of  the  manufacturing  establishment 

In  holding  .that  gas  pipes  laid  in  the  streets 
of  a  city  were  part  of  the  "establishment"  of 
a  gas  company,  it  was  said  in  Memphis  Gas- 
light Co.  v.  State,  6  Cold.  (Tenn.)  310,  88  Am 
Dec.  453: 

"The  Memphis  Gaslight  Company  is  a  cor- 
poration created  for  the  purpose  of  manufac- 
turing and  delivering  illuminating  gas  to  the 
citizens  of  Memphis.  The  delivery  in  a  par- 
ticular mode  is  as  much  within  the  purpose  of 
its  creation  as  the  manufacture;  and  from 
the  nature  of  the  article  manufactured,  the  ap- 
paratus for  delivery  is  merely  an  extension  and 
continuation  of  the  apparatus  for  manufacture. 
Both  belong  to  the  establishment" 

We  think  there  was  evidence  to  show  that 
the  minor  was  injured  by  reason  of  being  en- 
gaged at  the  time  of  his  Injury  in  work  with- 
in the  scope  of  his  duty  under  his  employ- 
ment, which  was  of  the  very  character  which 
exposed  him  to  hazards  against  which  the 
law  was  intended  to  shield  him  in  his  youth- 
ful immaturity. 

We  find  no  error  entitling  plaintiff  in  error 
to  a  reversal  of  the  Judgments  of  the  district 
court  and  of  the  Court  of  Civil  Appeals,  and 
the  same  will  therefore  be  affirmed. 


SIMMONS  et  aL  v.  DICKSON.     (No.  2769.) 

(Supreme  Court  of.  Texas.    Feb.  11,  1920.) 

Appeal  and  erbob  «3=»1177(7)— Reversal  not 
granted  to  enable  loser  to  make  addi- 
tional proof. 
A  correct  judgment  will  not  be  reversed  and 
remanded  to  permit  appellant  to  adduce  proof 
he  should  have  offered  on  the  trial. 

Error  to  Court  of  Civil  Appeals  of  Eighth 
Supreme  Judicial  District 

On  motion  for  rehearing.  Former  opinion 
(213  S.  W.  612)  modified,  Judgment  of  the 
Court  of  Civil  Appeals  (170  S.  W.  834)  revers- 
ed, and  Judgment  of  the  District  Court  af- 
firmed. 

PHILLIPS,  O.  J.  We  were  in  error  in  di- 
recting that  as  to  the  action  for  libel  against 
the  plaintiffs  in  error,  the  cause  should  be  re- 
manded to  the  District  Court  for  further  trial. 
Proof  of  actual  malice  was  necessary  to  any 
liability  on  their  part  because  of  the  libelous 
publication,  and  such  was  our  holding  on  the 
original  hearing.  There  was  no  such  proof, 
and  the  trial  court  therefore  properly  in- 
structed a  verdict  against  the  plaintiff  there. 
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That  Judgment  being  correct,  it  is  entitled 
here  to  be  affirmed. 

•We  would  not  be  warranted  In  reversing  a 
correct  judgment  to  enable  the  losing  party 
here  to  adduce  proof  which  he  should  have 
offered  in  the  first  instance.  Harris  v.  Shaf- 
er,  86  Tex.  314,  23  S.  W.  979,  24  S.  W.  263. 

The  motion  for  rehearing  Is  accordingly 
granted  to  this  extent,  and  as  to  the  libel 
action  against  the  plaintiffs  In  error  the  Judg- 
ment of  the  Court  of  Civil  Appeals  is  reversed 
and  the  judgment  of  the  District  Court  is 
affirmed,  our  original  Judgment  being  other- 
wise unaltered. 


MOORE  v.  STATE.     (No.  6658.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  28, 
1920.) 

Criminal  law  €=31087(1)— Appeal  dismiss- 
ed IN  ABSENCE  OF  NOTICE  OF  APPEAL  FROM 
RECORD. 

Where  the  record  contains  no  notice  of  ap- 
peal, an  appeal  from  a  conviction  of  petty  theft 
will  be  dismissed  on  state's  motion. 

Appeal  from  Collin  County  Court;  R.  L. 
Moulden,  Judge. 

Bill  Moore  was  convicted  of  petty  theft, 
and  appeals.    Appeal  dismissed. 

Alvln  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

LATTIMORE,  J.  In  this  case  the  appel- 
lant was  convicted,  in  the  county  court  of 
Collin  county,  of  the  offense  of  petty  theft, 
and  his  punishment  fixed  at  confinement  in 
the  county  jail  for  a  term  of  one  year. 

The  Assistant  Attorney  General  has  filed  a 
motion  to  dismiss  the  appeal  in  this  case,  be- 
cause of  the  fact  that  the  record  contains  no 
notice  of  appeal.  An  inspection  of  the  rec- 
ord shows  that  the  ground  of  this  motion  Is 
well  taken.  Narsingle  v.  State,  146  S.  W. 
934. 

The  state's  motion  is  sustained,  and  the  ap- 
peal Is  dismissed. 


Ex  parte  SCOTT.     (No.  6630.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  4, 
1920.) 

Criminal  law  «=s>1131(4)— Appeal  fbom  or- 

DEB  REFUSING  RELEASE  FBOM  CUSTODY  DIS- 
MISSED WHEBE  INDICTMENT  IS  FOUND  PEND- 
ING   APPEAL. 

Where,  on  an  appeal  from  an  order  refus- 
ing to  release  appellant  from  custody  upon  the 
ground  that  the  evidence  before  the  examining 
court  was  insufficient  to  authorize  his  detention, 
it  is  duly  made  to  appear  that  pending  the  ap- 
peal the  grand  jury  has  found  a  bill  of  indict- 


ment against  the  appellant,  growing  out  of  the 
same  alleged  offense  which  was  the  foundation 
for  the  complaint  which  was  before  the  district 
court  when  it  declined  to  release  the  accused, 
the  appeal  will  be  dismissed. 

Appeal  from  District  Court,  Fayette  Coun- 
ty;  M.  C.  Jeffrey,  Judge. 

Application  by  Lee  Scott  to  be  released 
from  custody.  From  an  order  refusing  the 
application,   he  appeals.     Appeal  dismissed. 

John  T.  Duncan,  of  La  Grange,  for  appel- 
lant. 
Alvln  M.  Owsley,  Asst.  Atty.  Gen.,  for  the 

State. 

MORROW,  J.  This  is  an  appeal  from  the 
order  of  the  district  court  refusing  to  re- 
lease the  relator  from  custody.  It  appears 
from  the  order  of  the  district  judge  that  the 
relator  .had  been  held  by  the  examining  court 
under  $1,000  bail  to  await  the  action  of  the 
grand  jury.  The  bail  was  reduced  by  the 
district  judge  to  $300.  The  release  Is  sought 
upon  the  ground  that  the  evidence  was  insuffi- 
cient to  authorize  the  detention  of  the  relator. 

We  will  not  Inquire  into  that  question,  for 
the  reason  that  it  has  been  duly  made  to  ap- 
pear here  that,  pending  this  appeal,  the  grand 
jury  has  found  a  bill  of  indictment  against 
the  relator,  charging  him  with  the  offense  of 
assault  with  Intent  to  murder;  this  charge 
growing  out  of  the  same  alleged  offense  that 
was  the  foundation  for  the  complaint  which 
was  before  the  district  court 

The  relator  now  being  held  under  the  in- 
dictment, and  not  under  the  process  issued 
on  the  complaint,  is  not  In  position  to  demand 
his  release,  and,  following  the  precedents 
established  by  this  court,  the  appeal  is  dis- 
missed. 


CLARK   v.   STATE.      (No.   5049.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  4, 
1920.) 

1.  DlSOBDERLT  HOUSE  <S=>3 — STATUTOBT  DEF- 
INITION OF  "BAWDTHOUSE." 

By  Pen.  Code  1911,  art.  496,  a  bawdyhouse 
is  one  kept  for  prostitution,  or  where  prostitutes 
are  permitted  to  resort  or  reside  for  the  purpose 
of  plying  their  vocation. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bawdy- 
house.] 

2.  Cbiminal  law  <8=>780(2)— Chabqe  on  ac- 
complice TESTIMONY  IN  PROSECUTION  FOB 
KEEPING  BAWDYEOUBE  PBOPEB. 

In  prosecution  for  keeping  a  bawdyhouse, 
where  a  witness  testified  to  facts  showing  she 
was  a  prostitute,  used  defendant's  house  to  ply 
her  vocation,  with  defendant's  knowledge,  and 
shared  receipts  with  her,  defendant  was  entitled 
to  have  the  law  of  accomplice  testimony,  as  de- 


«s>For  other  cue*  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digest*  and  Indexes 


Digitized  by 


Google 


Tex->  KLRKLAND  v.  STATK  367 

(tl$  a.W.) 
dared  in  Code  Or.  Proc.  1911,  art.  801,  applied  \  575,  85  8.  W.  808,  who  was  a  mere  inmate, 


to  the  testimony  of  such  witness. 

8.   CsnrnrAi  law  «J=»780(1)— Proper  refusal 
ob>    chaboi  on  accomplice  testimony  in 

PBOSKCTTTIOIf   FOB    KEEPING    BAWDYH0U8E. 

In  a.  prosecution  for  keeping  a  bawdyhouse, 
aw  to  -witnesses,  male  and  female,  who  frequent- 
ed the  house  or  used  it  for  purposes  of  assigna- 
tion, the  trial  court  properly  refused  to  instruct 
on  the  law  of  accomplice  testimony  as  declared 
in  Code  Cr.  Proc.  1011,  art.  801, 

4.   Criminal  law    <B=»1091(14)  —   Sepabate 

KXCEPTI0K8    TO    CHARGE    ON     SINGLE    PAPEB 
WILL   BE  CONSIDERED. 

'Where  the  various  exceptions  of  defendant 
to  the  court's  charge,  certified  as  a  bill  of  ex- 
ceptions, showing  presentation  and  action  upon 
them  in  due  time,  are  in  separate  paragraphs, 
each  paragraph  being  specific  and  complying 
with  statute,  the  fact  that  all  are  contained  in 
one  paper,  the  subdivisions  being  segregated  and 
numbered,  each  sufficient  to  advise  the  trial 
court  and  the  Court  of  Criminal  Appeals  of  the 
complaint  directed  at  the  charge  and  the  refusal 
of  a  special  charge,  does  not  vitiate  the  excep- 
tion nor  warrant  the  court  in  ignoring  it. 

Appeal  from  McLennan  County  Court; 
James  P.  Alexander,  Judge. 

Winnie  Clark  was  convicted  of  keeping  a 
bawdyhonse,  and  appeals.  Reversed,  and 
cause  remanded. 


W.  I*.  Eason,  of  Waco,  for  appellant 
Alvin  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  [1]  The  appellant,  was  con- 
victed of  the  offense  of  keeping  a  bawdy- 
honse. A  bawdyhouse  is  one  kept  for  pros- 
titution, or  where  prostitutes  are  permitted 
to  resort  or  reside  for  the  purpose  of  plying 
their  vocation.    Pen.  Code,  art.  496. 

[2,  3]  One  of  the  witnesses  for  the  state, 
Alice  Tiller,  testified  to  facts  showing  that 
she  was  a  common  prostitute;  that  she  used 
appellant's  house  for  the  purpose  of  plying 
her  vocation,  with  the  knowledge  of  appel- 
lant, and  shared  with  her  the  money  receiv- 
ed therefor.    This  witness,  according  to  her 
testimony,  attended  to  the  business  of  keep- 
ing the  house  for  appellant  during  her  ab- 
sence.   The  appellant  sought  on  the  trial, 
by  exceptions  to  the  court's  charge,  and  by 
requested  charge,  the  refusal  of  which  was 
excepted  to,  to  have  the  law  of  accomplice 
testimony,  as  declared  in  article  801,  C.  O. 
P.,  applied  to  the  testimony  of  this  witness. 
The  law  entitled  the  appellant  to  this  in- 
struction.   O'Brien  v.  State,  201  S.  W.  179, 
and  cases  therein  referred  to.    The  evidence 
characterizes  her  as  something  more  than 
a  mere  inmate  of  the  house.    She  aided  in 
keeping  it.    Her  relation  to  it  is  distinguish- 
ed from  that  of  the  witness  referred  to  in 
the  case  of  Stone  v.  State,  47  Tex.  Cr.  R. 


renting  a  room  in  the  house.  Some  of  the ' 
witnesses  relied  on  by  the  state  were  men 
and  women  who  frequented  the  house,  or  at 
least  used  It  for  the  purpose  of  assigna- 
tion. Their  attitude  would  bring  them,  we 
think,  within  the  rule  stated  in  Stone's  Case, 
and  as  to  them  the  court  committed  no  er- 
ror in  refusing  to  instruct  the  jury  on  the 
law  of  accomplice  testimony. 

[4]  The  Assistant  Attorney  General  con- 
cedes that,  if  the  question  was  properly 
raised,  the  error  is  fatal  to  the  conviction. 
We  find  in  the  record  the  various  exceptions 
of  the  appellant  to  the  court's  charge,  certi- 
fied as  a  bill  of  exceptions,  showing  the  pres- 
entation and  action  upon  them  in  due  time. 
These  exceptions  are  In  separate  paragraphs; 
each  paragraph  being  In  Itself  specific,  and 
fully  complying  with  the  statute.  We  think 
the  fact  that  they  are  all  contained  in  one 
paper,  the  subdivisions  being  segregated  and 
numbered,  each  suftlclent  in  itself  to  advise 
the  trial  court  and  this  court  of  the  com- 
plaint directed  at  the  charge  and  the  refusal 
of  the  special  charge,  does  not  vitiate  the 
exception,  nor  warrant  this  court  in  ignoring 
It     See  Bank  v.  RlckettB,  177  S.  W.  681. 

The  judgment  is  reversed,  and  the  cause 
remanded. 


KTRKLAND  v.  STATE.    (No.  6651.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  4, 
1920.) 

1.  Witnesses  <g=>255(9)  —  Privilege  to  be- 
fresh  MEMORY  CANNOT  BE  USED  TO  INTRO- 
DUCE TESTIMONY  GIVEN  ON  PREVIOUS  OCCA- 
SION. 

Though  a  witness  in  a  proper  case  may  be 
permitted  to  refresh  his  memory  by  referring 
to  a  record  of  his  testimony  on  a  former  occa- 
sion, the  privilege  is  not  to  be  used  as  a  means 
of  getting  before  the  jury  the  testimony  given 
by  him  on  the  previous  occasion,  which  would 
be  hearsay. 

2.  Witnesses  <8=>256— Testimony  or  witness 

BEFORE  GRAND  JURY,  USED  TO  REFRESH  MEM- 
ORY, IS  AVAILABLE  TO  DEFENDANT  FOB  RE- 
EXAMINATION. 

If  testimony  of  a  witness  before  the  grand 
Jury  was  used  by  the  prosecuting  attorney  to 
refresh  his  memory,  it  should  have  been  made 
available  to  defendant  in  the  re-examination  of 
the  witness. 

3.  Homicide  «=>169(1),  171(1)— Testimoni  of 

BYSTANDER   AS   TO    CONDUCT   AND    LAMQTJA.GE 
OF  PARTIES  ADMISSIBLE, 

In  a  prosecution  for  assault  with  intent  to 
murder  resulting   in  conviction  of   aggravated 
assault  testimony  of  an  eyewitnesB  as   to   the 
conduct  and  language  of  defendant  and  the  as- 
saulted party  at  the  time  of  the  conflict,  and 
immediately  before,  was  admissible  as  original 
testimony  against  defendant.   
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Appeal  from  District  Court,  Archer  Coun- 
ty; Wm.  N.  Bonner,  Judge. 

R.  O.  Klrkland  was  convicted  of  aggravated 
assault,  and  he  appeals.  Reversed,  and 
cause  remanded. 

W.  B.  Forgy,  of  Archer  City,  and  Taylor, 
Allen  &  Taylor,  of  Henrietta,  for  appellant 

Alvln  M.  Owsley,  Asst.  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  Under  an  Indictment  for  an 
assault  with  Intent  to  murder,  the  appellant 
was  convicted  of  an  aggravated  assault,  and 
his  punishment  fixed  at  a  fine  of  $500  and 
SO  days'  confinement  in  jail. 

The  appellant  and  the  Injured  party  both* 
testified,  giving  conflicting  testimony  relating 
to  the  incidents  immediately  surrounding  the 
transaction.  The  state  used  also  an  eyewit- 
ness by  the  name  of  Wilson,  whose  testimony, 
given  upon  the  trial,  tended  to  corroborate 
that  of  the  Injured  party.  This  witness  had 
been  before  the  grand  jury,  and  his  testimony 
therein  reduced  to  writing.  It  appears  by 
bill  of  exceptions  that  in  the  cross-exam- 
ination of  the  appellant,  the  state's  coun- 
sel read  from  this  written  statement  in 
the  presence  and  hearing  of  the  jury,  stat- 
ing that  he  was  reading  from  the  testimo- 
ny of  the  witness  Wilson,  given  before  the 
grand  jury  upon  an  investigation  of  the  of- 
fense with  which  the  appellant  was  charged, 
,  and  was  doing  so  for  the  purpose  of  refresh- 
ing his,  the  state's  attorney's  memory,  and 
to  lay  a  predicate  to  Impeach  the  appellant. 
Objections  were  addressed  to  this  proceeding, 
among  others  that  it  appeared  that  the  state- 
ment was  made  in  the  absence  of  the  appel- 
lant, which  resulted  in  the  use  of  hearsay 
evidence  against  him.  This  and  other  objec- 
tions urged  were  overruled.  Counsel  request- 
ed that  the  writing  be  furnished  him  in  order 
that  he  might  have  it  before  him  In  re-exam- 
ining the  witness.  This  request  was  refused 
upon  the  ground  that  the  instrument  had 
not  been  offered  in  evidence.  To  this  excep- 
tion was  duly  reserved. 

[1]  At  the  time  this  proceeding  took  place, 
Wilson  had  not  been  used  as  a  witness.  His 
credibility  had  not  been  then,  and  was  not 
subsequently,  attacked,  and  no  occasion  had 
arisen  recognized  by  law  as  sufficient  to  au- 
thorize the  use  of  his  prior  statement  to  sup- 
port him.    The  effect  of  the  procedure  was  to 


let  the  jury  know  what  Wilson  had  testified 
before  the  grand  jury,  and  it  was  followed 
up  by  putting  Wilson  on  the  stand  that  he 
might  give  the  same  testimony.  The  obvious 
effect  was  to  show  that  his  statement  before 
the  grand  jury  coincided  with  his  statement 
on  the  trial.  While  a  witness  in  a  proper 
case  may  be  permitted  to  refresh  his  memory 
by  referring  to  a  record  of  his  testimony  on 
a  former  occasion,  this  privilege  is  not  to  be 
used  as  a  means  of  getting  before  the  jury 
the  testimony  given  by  him  on  the  previous 
occasion,  which  would  obviously  be  hearsay. 
Spangler  v.  State,  41  Tex.  Cr.  R,  430,  55  S. 
W.  326;  Dunn  v.  State,  212  S.  W.  513;  Mc- 
Lin  v.  State,  48  *ex.  Cr.  R.  551,  90  S.  W.  1107. 
[2]  The  use  of  the  former  testimony  of  the 
witness  by  the  prosecuting  attorney,  for  the 
purpose  as  stated  in  this  case  of  refreshing 
his  memory,  would  be  subject  to  the  same 
limitations,  and  clearly  a  sense  of  fairness 
would  require  that,  if  the  statement  was  used 
by  him  for  the  purpose  Indicated,  it  should 
'be  made  available  to  the  accused  In  his  con- 
duct of  the  re-examination  of  the  witness. 
This  was  the  holding  of  this  court  In  Green 
v.  State,  53  Tex.  Cr.  R.  493,  110  S.  W.  920. 
22  L.  R.  A.  (N.  S.)  706,  wherein  wUl  be  found 
an  elaborate  statement  of  the  reasons  and  the 
citation  of  authorities  supporting  the  correct- 
ness of  the  ruling.  On  the  subject  it  Is  said 
in  the  notes  in  22  L.  R.  A.  (N.  8.): 

"The  propriety  of  allowing  an  adverse  party 
to  inspect  for  the  purpose  of  cross-examination 
any  memorandum  used  by  a  witness  to  refresh 
his  memory  upon  the  matters  as  to  which  he  is 
testifying  appears  to  be  universally  conceded 
by  the  courts." 

[3]  There  seems  to  have  been  no  occasion 
for  laying  a  predicate  to  Impeach  the  appel- 
lant Wilson's  testimony  related  to  the  con- 
duct and  language  of  the  accused  and  Injured 
party  at  the  time  of  the  conflict,  and  Immedi- 
ately preceding  it  all  of  which  was  admissi- 
ble as  original  testimony  against  the  appel- 
lant; and  reading  the  testimony  of  Wilson 
before  the  grand  jury  to  the  same  facts  serv- 
ed no  legal  purpose,  and  was  calculated  to 
prejudice  the  appellant's  case.  See  Christian 
v.  State,  40  Tex.  Cr.  R.  671,  51  S.  W.  903. 

The  sufficiency  of  the  evidence  Is  assailed. 
In  view  of  another  trial,  we  will  not  discuss 
It 

For  the  error  pointed  out  the  judgment  Is 
reversed,  and  the  cause  remanded. 
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JACKSON  t.  STATE.     (No.  166.) 

(Supreme  Court  of  Arkansas.    Feb.  2,  1020. 
Rehearing  Denied  March  1,  1920.) 

1.  Rape  oj=>R2(1)— Evidence  sufficient  to 
sustain  conviction. 

Evidence  held  to  sustain  conviction  of  car- 
nally knowing  a  female  under  age  of  16  years, 
in  violation  of  Kirov's  Dig.  §  2008. 

2.  Criminal  law  «=>478(1)— Refusal  to  PER- 
MIT MIDWIFE  TO  TESTIFY  AS  EXPERT  AS  TO 
PBEMATUHELY  BOBN  CHILD  NOT  ERROR. 

In  rape  prosecution,  court  did  not  err  in 
refusing  to  permit  ignorant  negro  woman,  who 
had  attended  prosecutrix  at  title  time  of  the 
birth  of  her  child,  and  who  had  had  18  years' 
experience  in  assisting  physicians  in  delivering 
children,  to  testify  as  an  expert  as  to  de- 
velopment of  a  prematurely  born  child,  where 
she  herself  testified  that  she  had  never  been 
present  when  a  child  had  been  prematurely 
born. 

3.  Rape  «J=»38(1)— Evidence  as  to  appear- 
ance OF  PROSECUTRIX'S  CHILD  AT  TIME  OF 
BIBTH    ADMISSIBLE. 

In  rape  prosecution,  wherein  defendant 
claimed  that  prosecutrix's  child,  of  which  de- 
fendant was  said  to  be  father,  could  not  have 
been  conceived  on  date  of  intercourse,  and  in- 
volving question  of  whether  child  had  been  pre- 
maturely born,  the  woman  who  attended  pros- 
ecutrix at  time  child  was  born  was  properly  al- 
lowed to  state  in  detail  the  appearance  of  the 
child  at  such  time. 

4.  Rape  «3=»59(5)— Instruction  defining  of- 
fense not  erroneous. 

In  prosecution  for  rape,  instruction  defining 
the  "material  issue"  as  whether  the  parties  had 
sexual  intercourse  "whether  one  time  or  five 
times,  the  offense  would  be  consummated  just 
one  single  time  or  act,"  was  not  erroneous, 
where  prosecutrix  did  not  claim  that  there  had 
been  but  one  act  of  intercourse,  the  quoted  por- 
tion of  instruction  merely  defining  the  offense 
and  telling  jury  that  a  single  act  constituted 
the  offense  under  the  statute. 

6.  Criminal  law  «=>104S(2)— No  bight  to 

COMPLAIN    OF   INSTRUCTION   WHERE    NO   SPE- 
CIFIC OBJECTION. 

Defendant,  not  having  made  specific  objec- 
tion to  instruction,  could  not  complain  on  ap- 
peal that  instruction  was  likely  to  mislead  jury. 

Appeal  from  Circuit  Court,  Prairie  County; 
Geo.  W.  Clark,  Judge. 

Camp  Jackson  was  convicted  of  carnally 
knowing  a  female  person  under  the  age  of  16 
years,  and  he  appeals.    Afllrmed. 

Cooper  Thweatt,  of  De  Vails  Bluff,  for  ap- 
pellant 

Jno.  D.  Arbuckle,  Atty.  Gen.,  and  Robert 
C.  Knox,  Asst  Atty.  Gen.,  for  the  State. 

HART,  J.  Camp  Jackson  was  convicted, 
under  section  2006  of  Klrby's  Digest,  of  car- 
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nally .knowing  a'  female  person  under  the  age 
of  16  years,  and  from  the  judgment  of  con- 
viction has  duly  prosecuted  an  appea}  to  this 
court  • 

The  prosecntlng  witness  was  Aurelia 
Young,  a  negro  girl,  who  testified  that  she 
lived  In  Prairie  county,  Ark.,  with  her  mother 
and  father;  that  on  the  fourth  Sunday  night 
in  August,  1918,  which  was  the  23d  day  of  the 
month,  the  defendant  went  home  with  her 
from  church,  and  on  the  way  home  had  sexual 
intercourse  with  her;  that  she  was  not  16 
years  old  at  that  time;  that  the  defendant 
had  gone  with  her  a  good  many  times  before 
that  night,  but  that  he  never  had  intercourse 
with  her  before  that  night  or  afterwards; 
that  she  became  pregnant,  and  then  told  her 
mother  .about  the  defendant  having  had  in- 
tercourse with  her. 

The  mother  of  the  prosecuting  witness  tes- 
tified that  she  was  not  16  years  of  age  at 
the  time  of  the  alleged  intercourse;  that  she 
gave  birth  to  a  child  on  April  18,  1919,  and 
that  the  child  died  on  the  6th  day  of  May, 
1919. 

[1]  The  defendant  admitted  that  he  kept 
company  with  the  prosecuting  witness,  but 
denied  that  he  had  ever  had  intercourse  with 
her  at  any  time.  His  testimony  was  cor- 
roborated to  some  extent.  The  evidence  ad- 
duced for  the  state,  if  believed  by  the  jury, 
was  sufficient  to  convict  the  defendant. 

It  was  the  theory  of  the  defendant  that  the 
child  was  conceived-  before  the  23d  day  of 
August,  1918,  and  as  tending  to  establish  that 
fact  he  Introduced  as  a  witness  Dr.  Adams, 
a  white  physician,  who  testified  that  he  had 
been  practicing  medicine  for  18  years.  The 
court  permitted  him  to  testify  as  an  expert 
witness.  His  testimony,  as  abstracted  by 
counsel  for  the  defendant,  is  as  follows: 

"The  average  time  for  the  birth  of  a  child 
after  conception  is  280  days,  which  is  9  calen- 
dar months;  when  a  child  is  born  at  the  reg- 
ular time,  its  muscles  would  be  developed,  its 
head  would  be  well  developed,  its  finger  nails 
would  be  developed,  nnd,  if  a  normal  child,  its 
lungs  would  be  well  developed;  a  child  born 
6  weeks  earlier  than  the  normal  time  would  be 
an  undeveloped  child,  and  not  fully  matured; 
its  arms  wouldn't  be  well  developed,  its  nails 
or  fingers  would  not  be  developed,  and  it 
wouldn't  cry,  nor  likely  live  long;  5  weeks  un- 
der time  would  cause  an  undeveloped  child;  it 
is  my  opinion  that  a  child  born  6  weeks  before 
time  might  live  3  or  4  days;  it  might  live  long- 
er, and  maybe  not  near  so  long." 

The  defendant  also  attempted  to  introduce 
as  an  expert  witness  Elsie  Thompson,  a  negro 
woman  who  was  present  on  April  28,  1919, 
when  Aurelia  Young  gave  birth  to  the  child. 
She  said  that  it  had  been  her  business  to  de- . 
liver  children  for  16  years,  and  that  she 
had  had  training  along  that  line  under  phy- 
sicians. She  stated,  however,  that  she  had 
never  waited  on  women  who  had  prematurely 
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given  birth  to  children,  and  that  she  had 
never  seen  children  of  that  kind.  The  court 
refused  to  allow  her  to  testify  as  an  expert, 
and  the  court's  action  Is  assigned  as  error 
calling  for  a  reversal  of  the  judgment. 

In  Green  v.  State,  64  Ark.  523, 43  S.  W.  973, 
the  court  said  that  the  competency  of  a  wit- 
ness to  testify  as  an  expert  depends  upon  ei- 
ther his  actual  experience  with  respect  to  the 
subject  of  investigation,  or  his  previous  study 
and  scientific  research  concerning  the  same, 
and  sometimes  on  both  combined.  The  court 
further  stated  tbat  no  rule  can  be  laid  down 
by  which  it  can  be  accurately  determined  how 
much  skill,  knowledge,  or  experience  a  witness 
must  possess  to  qualify  and  entitle  him  to  tes- 
tify as  an  expert.  The  court  held  tbat  that 
question  rests  within  the  fair  discretion  of  the 
trial  court  whose  duty  it  is  to  decide  whether 
the  experience  or  study  of  the  witness  has 
been  such  as  to  make  bis  opinion  of  any 
value,  and  that  its  decision  of  the  question 
will  not  be  reviewed  by  this  court,  unless  it 
clearly  appears  to  be  wrong. 

[2, 3]  According  to  this  test,  it  cannot  be 
said  that  the  trial  court  erred  in  refusing  to 
allow  Elsie  Thompson  to  testify  as  an  expert 
with  regard  to  the  development  of  a  pre- 
maturely born  child.  It  is  true  she  had  had 
16  years'  experience  in  assisting  physicians 
In  delivering  children,  but  she  was  an  igno- 
rant negro  woman  and  said  that  she  had 
never  been  present  when  a  child  had  been  pre- 
maturely born.  Hence  her  qualification  as 
an  expert  was  doubtful,  and  the  court  did 
not  abuse  its  discretion  in  not  allowing  her 
to  so  testify.  She  was  present  at  the  time 
the  child  was  born,  and  was  properly  allowed 
to  state  in  detail  the  appearance  of  the  child 
at  that  time.  She  went  back  and  dressed  the 
child  when  it  was  4  days  old,  and  was  per- 
mitted to  state  its  appearance  at  that  time. 
The  testimony  of  this  witness  and  that  of  Dr. 
Adams  tended  to  contradict  the  testimony 
of  the  prosecuting  witness  that  the  defendant 
carnally  knew  her  on  the  23d  of  August,  1918. 
The  jury  might  have  believed  them,  and  still 
believed  that  the  prosecuting  witness  told  the 
truth  about  the  crime  being  committed,  but 
was  mistaken  about  the  date  thereof. 

[4]  It  is  also  insisted  that  the  court  erred 
in  instructing  the  jury  as  follows: 

"The  material  issue  the  state  must  prove  be- 
yond a  reasonable  doubt  is:  Did  he,  Camp 
Jackson,  in  the  Southern  district  of  Prairie 
county,  within  3  years  prior  to  the  return  of 
the  indictment,  have  sexual  intercourse,  or 
commit  adultery,  with  this  girl,  whether  one 
time  or  five  times,  the  offense  would  be  consum- 
mated just  one  single  time  or  act,  and  that  is 
all  the  statute   requires." 

We  do  not  think  the  court  committed  preju- 
dicial error  in  giving  the  instruction.  The 
prosecuting  witness  did  not  claim  that  there 
had  been  but  one  act  of  intercourse  between 


her  and  the  defendant  This  was  all  the  tea- 
timony  adduced  by  the  state  upon  that  issue. 
The  court,  in  using  the  expression,  "whether 
one  time  or  five  times,"  was  simply  defining 
the  offense,  and  telling  the  jury  that  a  single 
act  constituted  the  offense  under  the  statute. 

[6]  If  the  defendant  thought  that  the  Jury 
was  likely  to  be  misled  by  the  instruction,  a 
specific  objection  should  .have  been  made  to 
it,  and,  not  having  done  so,  it  la  now  too 
late  to  complain. 

We  find  no  prejudicial  error  in  the  record, 
and  the  judgment  will  be  affirmed. 


MORO  SUPPLY  CO.  v.  GRIFFIS-NEW- 
BERN  CO.     (No.  181.) 

(Supreme  Court  of  Arkansas.    Feb.  16,  1920.) 

Contracts  <8=>26— Complete  and  binding 
contract  to  pat  debt  of  another. 
Defendant  having  written  plaintiff:  "K."s 
balance  with  yon  is  $122.80.  You  can  make 
draft  on  us  for  the  amount  with  note  attached 
and  we  will  honor  same,  with  note  transferred 
to  us,"  and  plaintiff  having  accepted  by  indors- 
ing R.'s  note  and  inclosing  it  in  a  letter  to  de- 
fendant, informing  it  that  the  mortgage  secur- 
ing the  note  and  the  account  (which  together 
made  up  the  $122.80)  was  on  file,  and  request- 
ing defendant  to  mail  a  check  covering  the 
same,  there  was  a  complete  and  binding  contract, 
and  defendant  was  liable. 

Appeal  from  Circuit  Court,  Lee  County; 
J.  M.  Jackson,  Judge. 

Action  by  the  Moro  Supply  Company 
against  the  Griffls-Newbern  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed  and  rendered. 

Jonas  F.  Dyson,  of  Cotton  Plant,  for  appel- 
lant 

Daggett  &  Daggett  of  Marianna,  for  ap- 
pellee. 

WOOD,  J.  The  appellant  instituted  this 
action  against  the  appellee  and  alleged  in 
his  complaint  that  appellees  were  indebted 
to  appellant  in  the  sum  of  $122.80,  being  the 
amount  of  an  account  which  one  Charlie 
Russell  owed  appellant  for  cash  and  sup- 
plies furnished  him  during  the  year  1917, 
which  account  the  appellee  in  writing  prom- 
ised to  pay.  The  appellee  denied  the  allega- 
tions of  the  complaint. 

One  D.  H.  Smith  testified  that  he  was  the 
president  of  the  appellant  a  corporation  that 
was  organized  and  doing  business  in  this 
state;  that  appellant  furnished  one  Russell 
supplies  to  make  a  crop  for  the  year  1917 
and  to  secure  the  amount  furnished  him 
Russell  executed  to  the  appellant  a  mortgage 
on  a  cow,  yearling,  and  his  crop.    As  a  part 
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of  the  arrangement  Russell  executed  to  the 
appellant  a  promissory  note  for  $5.  This 
note  and  the  amount  of  the  account  were  se- 
cured by  the  mortgage.  Appellant  had  fur- 
nished Russell  during  the  year  1917,  and  on 
March  4,  1918,  he  owed  appellant  on  his  ac- 
count a  balance  of  $122.80.  Appellant  re- 
fused to  furnish  him  for  the  year  1918,  and 
Russell  said  he  would  get  some  one  in  Mari- 
anna  to  furnish  him. 

Appellant  received  from  appellee  a  letter 
dated  March  4, 1918,  which  reads  as  follows: 

"Charles  Russell  has  made  arrangements  to 
trade  with  us  and  his  balance  with  you  is 
$122.80.  You  can  make  draft  on  us  for  the 
amount  with  note  attached  and  we  will  honor 
tame,  with  note  transferred  to  us. 

'Tours  truly,  Griffis-Newbern  Co." 

Appellant  had  had  no  previous  conversa- 
tion with  appellee  concerning  the  account. 
Upon  receipt  of  the  above  letter,  appellant 
Indorsed  the  note  and  Inclosed  same  in  a  let- 
ter to  the  appellee  informing  appellee  that 
the  mortgage  securing  the  note  and  the  ac- 
count were  on  file  and  requesting  appellee  to 
mail  a  check  to  cover  same. 

On  the  14th  of  March,  1918,  the  appellee 
wrote  appellant  to  the  effect  that  since  writ- 
ing the  first  letter  Russell  had  made  misrep- 
resentations on  account  of  which  appellee 
could  not  pay  to  appellant  the  account  of 
Charles  Russell.  With  this  letter  appellee  re- 
turned the  note  to  appellant. 

Appellant  never  received  any  payment 
from  the  appellee,  and  therefore  instituted 
this  action. 

W.  D.  Newbern  testified  that  Russell  made 
certain  representations  to  the  appellee  con- 
cerning his  stock  and  the  amount  that  he 
owed  the  appellant  which  Induced  the  appel- 
lee to  write  to  appellant  the  first  letter  above 
set  out.  In  the  meantime  one  Mr.  Gresham 
Informed  the  appellee  that  Russell  was  work- 
ing his  land  on  shares  and  had  no  stock.  Ap- 
pellee had  received  a  letter  from  the  appel- 
lant which  had  inclosed  only  the  note  of  $5. 
The  appellee  became  suspicious  and  then 
wrote  the  appellant  the  second  letter  above 
referred  to.  The  appellee  had  already  tak- 
en a  mortgage  on  the  stuff  of  Charlie  Rus- 
sell before  it  wrote  the  appellant  the  first  let- 
ter. Charlie  Russell  informed  the  appellee 
as  to  the  amount  of  his  account  with  the  ap- 
pellant or  had  the  statement  of  the  account 
with  him.  The  arrangement  that  appellee  had 
with  Russell  was  to  pay  his  note  and  ac- 
count to  the  appellant  and  get  a  mortgage  oh 
his  stock  and  crop.  Appellee  thought  the 
note  was  secured  by  the  particular  stock. 

The  appellant  asked  the  court  to  instruct 
the  Jury  to  return  a  verdict  in  its  favor, 
which  request  the  court  refused.  The  court 
thereupon  instructed  the  jury  to  return  a  ver- 
dict in  favor  of  the  appellee,  which  was 


done.  From  a  judgment  rendered  in  favor 
of  the  appellee  is  this  appeal. 

The  undisputed  evidence  shows  that  the 
appellee  promised  in  writing  to  pay  the  ap- 
pellant the  amount  of  Charles  Russell's  ac- 
count, which  appellee  stated  was  $122.80. 
This  was  in  fact  the  amount  of  Russell's  ac- 
count with  the  appellant  and  is  the  amount 
for  which  the  appellant  brought  this  action. 
Appellant,  upon  receiving  the  letter  of  the 
appellee  promising  to  pay  Russell's  account, 
inclosed  the  note  of  Russell  for  $5  indorsed 
to  the  appellee  and  requested  the  appellee  to 
send  a  check. 

The  only  reasonable  conclusion  that  can 
be  drawn  from  the  correspondence  between 
the  appellant  and  the  appellee  and  the  testi- 
mony is  that  the  appellee  agreed  to  pay  to 
appellant  the  amount  of  the  account  which 
Charles  Russell  owed  appellant,  and  that  ap- 
pellant upon  such  promise  accepted  same 
and  surrendered  to  the  appellee  the  note,  in- 
forming the  appellee  that  the  mortgage  cov- 
ering the  account  was  on  file. 

It  was  wholly  unnecessary  for  the  appel- 
lant to  inform  the  appellee  in  its  letter  ac- 
cepting the  appellee's  offer  to  pay  off  the 
amount  of  Russell's  account,  for  appellee's 
letter  stated  the  correct  amount  of  that  ac- 
count which  it  assumed  to  pay.  The  answer 
of  appellant  to  that  letter  surrendering  the 
note  as  we  construe  it,  was  an  unequivocal 
acceptance  of  appellee's  offer  which  made 
the  contract  complete  and  binding. 

The  judgment  is  therefore  reversed,  and 
Judgment  will  be  entered  here  for  the  appel- 
lant against  the  appellee  for  the  amount 
claimed. 


HOME  MUT.  BEN.  ASS'N  v.  MATFIELD. 
(No.  183.) 

(Supreme  Court  of  Arkansas.    Feb.  16,  1920.) 

1.  Insurance  ©=»146(1)— Policy  should  be 
interpreted  bt  rules  governing  other 
contracts. 

Policies  of  insurance  should  be  interpreted 
by  the  rules  governing  other  written  contracts, 
where  the  meaning  of  the  language  used  is 
clear  and  explicit. 

2.  Insurance  <S=»146(3)  —  Construction  or 

AMBIGUOUS  POLICY  FAVORABLY  TO  INSURED. 

In  cases  where  there  is  doubt  as  to  the 
meaning  of  the  language  used,  the  policy  should 
be  construed  strictly  against  the  insurer  and 
favorably  to  insured. 

3.  Insurance    <S=»454  —  Policy    insuring 

AGAINST  LOSS  OF  EYE  FROM  DISEASE,  WHETH- 
ER EXISTING  OR  BEGINNING  AFTERWARDS; 
"RESULT." 

A  policy,  providing  that  in  case  of  accident 
or  disease  resulting  thereafter  by  or  because  of 
which  insured  should  suffer  the  loss  of  one  or 
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both  eyes,  insured  might  mature  the  full  value 
of  the  policy  or  certificate,  insured  against  the 
loss  of  an  eye  from  disease,  -whether  or  not 
the  disease  existed  at  the  time  of  the  policy  or 
first  began  afterwards;  "result"  meaning  to 
terminate  or  to  end. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Result] 

4.  Insurance  «=»291(7)— Misrepresentation 
bt  applicant  as  to   condition   of  eye 
avoiding  policy. 
If  an  applicant  for  a  policy  insuring  against 
loss  of  one  or  both  eyes  from  disease  perpetrat- 
ed a  fraud  in  misrepresenting  and  effectually 
concealing  the  condition  of  his  eyes,  such  fraud 
avoided  the  insurance. 

Appeal  from  Circuit  Court,  Crawford 
County;    James  Cochran,  Judge. 

Suit  by  T.  B.  Mayfleld  against  the  Home 
Mutual  Benefit  Association.  From  judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 

T.  B.  Mayfleld  sued  the  Home  Mutual  Ben- 
efit Association  upon  two  certificates  of  In- 
surance. 

The  material  facts  are  as  follows:  The 
Home  Mutual  Benefit  Association  Is  located 
at  Fayetteville,  Ark.,  and  Is  engaged  in  the 
business  of  writing  life  and  accident  Insur- 
ance on  the  mutual  or  co-operative  plan.  On 
the  22d  day  of  November,  1915,  the  defend- 
ant Issued  to  the  plaintiff  a  life  and  accident 
certificate  by  which  the  association  was 
bound  at  the  death  of  the  plaintiff,  or  upon 
his  suffering  the  total  loss  of  one  or  both  eyes 
by  disease,  to  pay  him  a  certain  stipulated 
sum.  A  like  policy  was  Issued  to  the  plain- 
tiff by  the  defendant  on  the  28th  jday  of 
December,  1915.  By  the  terms  of  the  certifi- 
cate It  was  provided  that  the  application 
should  be  considered  as  part  of  the  contract 
In  the  application  certain  questions  were 
asked  and  answered  as  follows: 

"Have  you  a  certificate  in  this  association? 
No. 

"Are  you  crippled?    No.    If  so  wherein  and 

to  what  extent.    .    Are  both  of  your  eyes 

good  and  healthy?    Yes." 

The  application  then  states  that  these 
statements  are  made  to  enable  the  applicant 
to  obtain  a  membership  certificate  in  the 
Home  Mutual  Benefit  Association  of  Fay- 
etteville, Ark.  The  benefit  certificate  also 
contains  the  following: 

"It  is  especially  provided  that  in  case  of  ac- 
cident or  disease  resulting  hereafter  by  or  be- 
cause of  which  the  applicant  shall  suffer  the 
loss  of  one  or  both  hands,  or  the  total  loss  of 
at  least  four  fingers  on  either  hand,  at  or  above 
the  knuckle  joint,  or  the  loss  of  one  or  both 
feet,  at  or  above  the  ankle,  or  total  loss  of 
one  or  both  eyes,  or  shall  suffer  a  paralytic 
stroke  resulting  in  the  loss  of  the  use  of  one 
or  more  limbs,  he  or  she  may  have  the  privilege 


of  maturing  the  full  value  of  this  certificate  at 
the  time  of  the  determination  of  the  result 
of  such  accident  or  disease  or  at  any  future 
time  during  the  life  of  the  applicant  all  sub- 
sequent assessments  having  been  paid,  the  ac- 
tual value  of  the  certificate  to  be  paid  to  the  ap- 
plicant on  the  execution  of  cancellation  receipt 
thereof." 

T.  B.  Mayfleld,  the  plaintiff,  was  a  wit- 
ness  In  his  own  behalf  and  testified  that  he 
had  lived  at  Alma,  Ark.,  for  the  past  20 
years;  that  he  made  applications  for  the 
two  benefit  certificates  sued  on  In  November 
and  December,  1915;  that  since  the  taking 
out  of  the  two  policies  he  had  lost  the  sight 
of  his  left  eye  entirely  and  claims  the  bene- 
fits of  the  Insurance  on  that  ground. 

On  cross-examination  he  stated  that  he 
had  lived  at  Alma  for  the  past  20  years  and 
was  past  57  years  of  age.  The  trial  was  had 
on  the  14th  day  of  July,  1919,  and  the  wit 
ness  stated  that  he  lost  the  sight  of  his  eye 
about  8  or  9  months  ago.  He  was  asked 
when  his  eye  first  became  affected,  and  an- 
swered :  "I  do  not  know.  I  never  had  as 
good  eyes  as  some  people."  He  farther 
stated  on  cross-examination  that  he  could 
not  see  out  of  his  eyes  good  for  20  years,  and 
that  he  could  never  see  in  his  life  as  good 
as  lots  of  people. 

Several  witnesses  on  behalf  of  the  defend- 
ant testified  that  they  had  known  the  plain- 
tiff at  Alma,  Ark.,  for  between  15  and  20 
years,  and  that  the  condition  of  his  eyes  had 
been  bad  during  all  that  time;  that  at  night 
his  eyes  were  so  bad  that  he  had  to  be  led 
around  town;  and  that  he  could  not  see  to 
go  about  at  night. 

One  witness  testified  that  Mayfleld  had 
been  forced  to  quit  business,  which  was  that 
of  a  merchant,  on  account  of  his  eyes.  An- 
other testified  that  Mayfleld  had  to  be  led 
around  town  In  the  daytime  for  the  past  16 
years. 

'  T.  B.  Mayfleld  was  recalled  and  testified 
that  both  his  eyes  were  about  the  same  un- 
til about  a  year  ago,  that  at  that  time  sharp 
pains  would  shoot  through  the  eye  that  went 
out,  and  that  just  afterwards  he  lost  the 
sight  of  his  eye.  He  denied  that  he  had  been 
led  around  in  the  daytime  on  account  of  de- 
fective eyesight  He  said  that  he  was  only 
led  around  at  night,  and  that  there  was  no 
change  In  his  eyesight  until  about  a  year 
ago.  On  cross-examination  Mayfleld  stated 
that  he  never  did  have  good  eyes,  and  that 
at  the  time  he  signed  the  application  for  In- 
surance it  was  a  little  dark  in  the  room,  and 
that  he  told  the  agent  he  could  not  see  to 
write  his  name. 

Two  other  witnesses  were  Introduced  by 
the  plaintiff,  who  testified  that  they  were 
present  when  he  signed  the  application  for 
insurance  and  heard  him  tell  the  agent  that 
his  eyes  were  weak.    One  of  them  said  that 
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the  agent  asked  him  if  he  was  blind,  and 
that  May  field  replied,  no,  but  that  he  could 
not  see  as  well  as  some  men  could.  Mayfleld 
told  the  agent  that  his  eyes  were  not  good 
and  asked  the  agent  to  sign  his  name  to  the 
application  on  that  account. 

The  Jury  returned  a  verdict  for  the  plain- 
tiff, and  from  the  Judgment  rendered  the  de- 
fendant has  appealed. ' 

Allen  O.  Flowers,  of  Fayetteville,  for  ap- 
pellant. 

J.  E.  London,  of  Van  Buren,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
It  is  earnestly  Insisted  by  counsel  for  the 
defendant  that  the  evidence  Is  not  sufficient 
to  warrant  the  verdict 

According  to  the  testimony  of  the  plaintiff, 
Mayfleld,  he  took  out  the  policies  sued  on  in 
November  and  December,  1915,  and  since 
that  time  has  kept  the  premiums  paid.  He 
admitted  that  his  eyesight  had  been  weak  for 
15  or  20  years,  but  stated  that  he  told  this 
fact  to  the  agent  when  he  made  his  applica- 
tion for  insurance.  The  trial  was  had  in 
July,  1919,  and  Mayfleld  said  that  his  eyes 
continued  to  be  about  the  same  until  about  a 
year  ago,  at  which  time  sharp  pains  began  to 
shoot  through  his  left  eye,  and  that  he  soon 
afterwards  lost  the  sight  of  it. 

It  is  contended  by  counsel  for  the  defend- 
ant that  this  testimony  is  not  sufficient  to  sup- 
port the  verdict  for  the  reason  that  the 
policy  did  not  insure  the  plaintiff  against 
any  disease  of  the  eye  which  existed  at  any 
time  prior  to  the  date  of  the  application,  but 
only  from  such  diseases  as  might  occur 
after  the  execution  of  the  policy.  Counsel 
insists  that  under  the  testimony  the  Jury 
could  not  tell  whether  or  not  the  disease 
which  caused  the  loss  of  plaintiffs  left  eye 
existed  at  the  date  the  policy  was  written, 
or  whether  it  occurred  after  the  policy  was 
executed. 

[1-4]  We  do  not  agree  to  the  construction 
Placed  upon  the  policy  by  counsel  for  the 
defendant.  So  much  of  the  clause  in  ques- 
tion as  is  applicable  to  the  present  case  may 
be  stated  as  follows:  It  is  specially  pro- 
vided that  In  case  of  disease  resulting  here- 
after by  or  because  of  which  the  applicant 
shall  suffer  the  total  lost  of  one  or  both  eyes, 
etc.  It  is  true  that  it  is  well  settled  in  this 
state  that  policies  of  insurance  should  be  in- 
terpreted by  the  rules  governing  other  writ- 
ten contracts  where  the  meaning  of  the  lan- 
guage used  Is  clear  and  explicit.  It  is  equally 
well  settled  that  in  cases  where  there  is 
doubt  as  to  the  meaning  of  the  language  used 
the  policy  should  be  construed  strictly 
against  the  insurer  and  favorably  to  the  in- 
Mired.  The  reason  is  that  policies  of  insur- 
ance are  made  on  printed  forms  carefully, 
prepared  by  experts  employed  by  the  Insurer. 
The  Insured  has  no  option  as  to  the  form  of 
toe  contract  and  no  voice  in  its  preparation. 


The  object  of  the  contract  is  to  afford  in- 
demnity against  loss,  and  the  policy  should 
be  so  construed  as  to  effectuate  this  purpose, 
rather  than  in  a  way  which  would  defeat  it. 
One  of  the  dictionary  meanings  of  the  word 
"result"  is  to  terminate,  or  to  end.  When 
given  this  meaning,  the  clause  would  read: 
It  is  expressly  provided  that  In  case  of  dis- 
ease terminating  or  ending  hereafter  by  or 
because  of  which  the  applicant  shall  suffer 
the  total  loss  of  one  or  both  eyes,  etc.  In 
other  words,  the  policy  was  Intended  to  in- 
sure the  applicant  against  the  loss  of  his 
eyes  from  disease,  regardless  of  the  fact  of 
whether  the  disease  existed  at  the  date  of 
the  policy  or  first  began  afterwards.  The 
Intention  was  that  the  loss  of  the  eye,  or  the 
result  from  the  disease,  should  happen  after 
the  policy  was  executed.  This  is  borne  out 
by  the  application.  By  the  terms  of  the 
policy,  the  application  was  expressly  made 
a  part  of  the  contract  of  insurance.  The  ap- 
plicant was  asked  if  he  had  a  certain  speci- 
fied disease,  and  was  then  asked  if  both  of 
his  eyes  were  good  and  healthy.  He  answer- 
ed, "Yes."  Then  follows  a  clause  that  these 
statements  ere  true  and  correct  and  that 
they  are  made  to  enable  the  applicant  to  ob- 
tain a  membership  certificate  In  the  defend- 
ant association.  The  object  of  the  question 
was  to  ascertain  if  the  applicant's  eyes  were 
in  such  a  healthy  condition  as  to  warrant  the 
association  in  insuring  him  against  the  loss 
of  them  from  disease.  Of  course,  the  loss 
of  the  eye  must  result  after  the  execution 
of  the  policy.  The  company  would  be  equally 
liable  whether  the  disease  originated  before 
or  after  the  execution  of  the  policy,  provided 
the  loss  of  the  eye  was  the  result  of  the 
disease  and  happened  after  the  execution  of 
the  policy  and  there  was  no  fraud  perpe- 
trated by  tiie  applicant  In  obtaining  the  in- 
surance. The  association  was  interested  in 
knowing  the  condition  of  the  applicants 
eyes  in  order  to  determine  whether  he  was  a 
fit  subject  for  insurance  against  the  loss  of 
his  eyes.  If  the  applicant  perpetrated  a 
fraud  in  this  respect,  it  would  avoid  the  in- 
surance. 

In  Mutual  Aid  Union  v.  Blacknall,  129  Ark. 
460,  196  S.  W.  792,  the  court  held  that  a  life 
insurance  company  will  be  bound  under  a 
policy  of  life  insurance,  where  the  applicant 
and  insured  made  false  statements  concern- 
ing his  physical  condition,  where  the  agent 
soliciting  the  insurance  was  also  charged 
with  the  duty  of  writing  the  data  concerning 
the  applicant's  physical  condition,  and  where 
the  agent,  in  course  of  the  examination, 
learned  the  applicant's  true  condition.  The 
court  further  held  that  if  an  agent,  in  collu- 
sion with  the  applicant,  even  though  acting 
within  the  apparent  scope  of  his  authority, 
perpetrates  a  fraud  upon  the  insurance  com- 
pany by  making  false  and  fraudulent  repre- 
sentations upon  which  the  Insurance  Is  ob- 
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tained,  such  fraud  will  vitiate  the  policy. 
See,  also,  Walker  v.  Illinois  Bankers'  life 
Ass'n,  215  S.  W.  598. 

The  court  instructed  the  Jury  on  the  ques- 
tion of  fraud  In  procuring  the  policy  in  ac- 
cordance with  the  principles  of  law  just  an- 
nounced. Hie  finding  of  the  jury  on  this 
question  was  in  favor  of  the  applicant,  and 
it  cannot  be  said  that  there  is  no  evidence  to 
support  it.  The  insured  testified  that  he 
made  a  full  and  fair  disclosure  of  the  condi- 
tion of  his  eyes  to  the  agent,  and  his  testi- 
mony was  corroborated  by  other  witnesses 
who  were  present  when  the  application  for 
insurance  was  made. 

Counsel  for  the  defendant  also  assigns  as 
error  the  action  of  the  court  in  refusing  to 
give  an  Instruction  asked  by  the  defend- 
ant We  need  not  set  out  this  instruction, 
for  the  object  of  Jt  was  to  tell  the  jury  that, 
if  it  should  find  that  the  disease  which  re- 
sulted In  the  loss  of  plaintiff's  eye  was  In 
existence  at  the  time  the  policy  was  exe- 
cuted, the  company  would  not  be  liable.  We 
have  already  discussed  the  meaning  of  that 
clause  of  the  policy  upon  which  the  instruc- 
tion in  question  was  predicated,  and  for  the 
reason  there  given  we  think  that  the  policy 
was  not  susceptible  of  the  meaning  placed 
upon  it  by  the  association,  and  that  the  court 
did  not  err  in  refusing  the  instruction. 

It  follows  that  the  judgment  must  be  af- 
firmed. 


BODINE  v.  TAYLOR.    (No.  187.) 

(Supreme  Court  of  Arkansas.     Feb.  16,  1920.) 

Vendor  and  purchases  ®=»137— Contract  to 
furnish  good  title  does  not  require  ap- 
proval of  purchaser's  attorney. 
Where  a  contract  for  the  sale  of  lands  re- 
quired the  vendor  to  furnish  a  good  deed,  and, 
in  event  of  inability,  to  return  the  down  pay- 
ment, there  was  no  requirement  that  the  title 
should  be  satisfactory  to  the  purchaser's  attor- 
ney, and  where  the  vendor  furnished  a  good  title, 
though  it  was  disapproved  by  the  purchaser's 
attorney,  the  purchaser  cannot  recover  the  down 
payment 

Appeal  from  Pulaski  Chancery  Court ;  Jno. 
E.  Martineau,  Chancellor. 

Suit  by  R.  Bodlne  against  Edna  Taylor, 
administratrix.  From  a  decree  dismissing 
the  suit,  plaintiff  appeals.     Affirmed. 

Jas.  E.  Hogue  and  Geo.  M.  Heard,  both  of 
Little  Rock,  for  appellant. 

Philip  McNemer,  of  Little  Rock,  for  ap- 
pellee. 

SMITH,  J.  This  Is  a  suit  to  recover  $50, 
paid  by  the  appellant  to  S.  R  Taylor  under 


a  contract  for  the  purchase  of  a  certain 
piece  of  land  and  to  subject  the  land  to  the 
payment  of  the  same.  The  suit  was  origi- 
nally filed  against  S.  R.  Taylor  as  defendant, 
who  has  since  died,  and  the  cause  has  been 
revived  in  the  name  of  appellees.  The  com- 
plaint alleged  that  on  the  7th  day  of  August, 
1916,  the  plaintiff  and  defendant  entered  In- 
to a  contract  by  the  terms  of  which  the  de- 
fendant agreed  to  sell  the  plaintiff  25  acres 
of  land  in  Pulaski  county,  Ark.;  that  the 
plaintiff  agreed  to  pay  therefor  $1,000,  and 
that  the  defendant  was  to  furnish  him  with 
an  abstract  showing  a  good  title  to  the  land; 
that  plaintiff  paid  $50  to  the  defendant  as  an 
advance  payment  of  earnest  money,  and 
agreed  to  pay  the  balance  when  the  defendant 
should  furnish  the  plaintiff  a  deed  and  ab- 
stract showing  a  good  title  to  the  land ;  that 
later  the  defendant  furnished  an  abstract, 
which,  upon  examination,  showed  that  he  had 
no  title  to  1  acre  of  the  land,  and  that  there 
were  defects  in  the  title,  which  showed  that 
the  defendant  did  not  hare  good  title  to  the 
land;  that  the  plaintiff  refused  to  accept 
the  deed,  and  refused  to  pay  the  balance  of 
the  purchase  money  except  upon  the  condi- 
tion that  the  defendant  should  deduct  the 
value  of  the  shortage  or  perfect  his  title; 
that  the  defendant  refused  to  deduct  the 
value  of*  the  shortage  in  quantity  and  re- 
fused to  carry  out  and  perform  his  part  of 
said  contract ;  that  the  defendant  refused  to 
return  the  $50  paid,  and  that  the  plaintiff 
was  entitled  to  a  lien  on  the  land  to  secure 
its  return. 

The  prayer  was  for  a  decree  against  die 
defendant  for  $50,  and  that  the  plaintiff  be 
decreed  to  have  a  lien  on  the  land  to  secure 
the  payment  of  same,  and  for  an  order  of 
sale  in  case  of  failure  to  pay. 

Upon  filing  a  motion  by  the  defendant  to 
require  the  complaint  to  be  made  more  spe- 
cific, the  plaintiff  filed  an  amended  com- 
plaint making  the  contract  of  sale  an  ex- 
hibit thereto,  and  alleged  that  it  was  agreed 
that  in  case  the  defendant  could  not  make 
a  satisfactory  deed  that  the  defendant  should 
return  the  advance  money;  that  the  plain- 
tiff caused  the  abstract  which  the  defendant 
had  furnished  him  to  be  examined  by  an  at- 
torney, who  advised  the  plaintiff  that  the 
defendant  did  not  have  a  good  title  to  one 
acre  of  the  land,  and  that  it  would  require  a 
suit  in  chancery  to  perfect  the  defendant's 
title;  that  by  reason  of  the  imperfection  ot 
the  defendant's  title  to  one  acre  of  the  land 
the  defendant  was  unable  to  make  a  satis- 
factory deed;  that  the  contract  of  sale  was 
canceled  by  agreement  of  the  parties,  and 
that  the  plaintiff  returned  the  abstract,  and 
that  the  defendant  agreed  to  return  the  $50. 

The  answer  specifically  denied  each  allega- 
tion of  the  complaint,  and  prayed  Its  dis- 
missal. 
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The  contract  referred  to  and  made  an,  ex- 
hibit to  tlie  complaint  reads  as  follows: 

"This  is  an  agreement  between  S.  R.  Taylor, 
party  of  the  first  part,  and  R.  Bodine,  party 
of  the  second  part  S.  R.  Taylor,  party  of  the 
first  part,  agrees  to  sell  west  part  of  south  quar- 
ter section  30,  3  north,  range  10  west,  con- 
taining 16  acres  more  or  less,  and  the  south  part 
of  the  southeast,  containing  10  acres  more  or 
less;  in  fact  all  of  my  real  estate  west  of  St. 
Louis,  Iron  Mountain  Railroad,  to  R.  Bodine, 
for  the  sum  of  $1,000.00  in  cash. 

"R.  Bodine,  party  of  the  second  part,  agrees 
to  deposit  $50.00  to  8.  R.  Taylor  for  good 
faith,  and  to  pay  him  the  balance  of  $950.00 
when  S.  R.  Taylor  makes  him  a  good  warranty 
deed;  in  case  S.  R  Taylor  cannot  make  a  sat- 
isfactory [deed]  to  said  land  he  is  to  return  the 
said  $50.00  to  R.  Bodine  at  once. 

"[Signed]    8.  R  Taylor. 
"8-7— 16  Date.  [Signed]    R.  Bodine.'' 

This  contract  was  prepared  by  one  Mc- 
Bride,  a  Justice  of  the  peace,  who  testifled 
that  the  parties  came  to  his  office  and  asked 
him  to  prepare  it;  that  Taylor  had  the  deed 
which  had  been  made  to  him  for  the  land, 
and  that  both  parties  read  over  this  deed, 
and  that  he  then  wrote  the  contract  after 
Taylor  had  stated  to  Bodine  that  he  was  sell- 
ing him  the  land  as  described  In  the  deed; 
that  witness  farther  testifled  that  Taylor  bad 
resided  on  the  land  since  1904.  The  deed 
referred  to  described  the  land  by  metes  and 
bounds. 

The  cause  was  tried  below,  and  is  present- 
ed here  upon  the  theory  that  the  title  was 
to  be  satisfactory  to  appellant's  attorney, 
and  the  objection  made  to  It  is  that  there 
was  a  shortage  of  an  acre.  In  the  progress 
of  the  trial,  however,  the  court  made  this 
statement: 

"I  don't  want  to  direct  your  case,  of  course, 
but  I  don't  know  that  there  was  one  acre  in 
this  call  that  is  affected.  I  couldn't  take  Judge 
Heard's  statement.  I  would  have  to  pass  on 
that  question  myself.  The  contract  does  not 
call  for  the  title  to  be  passed  upon  by  Mr. 
Heard." 

We  do  not  understand  that  it  has  been 
made  to  appear  that  there  was  a  shortage  of 
an  acre,  and  no  other  objection  to  the  title 
was  made.  The  court  below  was  correct  in 
the  view  that  the  contract  did  not  call  for  a 
title  which  Judge  Heard  (appellant's  attor- 
ney) would  approve,  but  called  for  a  good 
and  satisfactory  title,  this  being  the  proper 
Interpretation  of  the  language  employed  In 
the  contract  of  sale.  The  question,  therefore, 
was  not  whether  appellant's  attorney  had 
approved  the  title.  The  controlling  question 
Is,  Was  there  any  valid  objection  to  it?  The 
objection  made  was  that  there  was  a  short- 
age of  an  acre,  and  it  does  not  appear  that 
this  objection  was  well  taken. 

There  Is   conflicting  testimony  as   to   the 


propositions  and  negotiations  occurring  after 
the  objection  had  been  made  that  there  was 
a  shortage  in  acreage ;  but  we  think  nothing 
Is  shown  which  obligated  the  seller  to  do 
more  than  to  furnish  a  good  title,  and,  as  we 
have  stated,  the  only  objection  made  to  the 
title  is  not  substantiated  by  the  record  be- 
fore us,  and  the  complaint  was  therefore 
properly  dismissed  for  the  want  of  equity. 


HINES,  Director  General  of  Railroads,  v. 
REYNOLDS.    (No.  180.) 

(Supreme  Court  of  Arkansas.    Feb.  16,  1920.) 

1.  Railroads  «=>400(1,   10)  —  Negligence 
and  contbibutoby  negligence  fob  juet. 

In  an  action  by  an  automobile  driver  for 
injuries  in  a  collision  at  a  crossing,  the  ques- 
tions of  the  negligence  and  contributory  negli- 
gence held,  under  the  evidence,  for  the  Jury. 

2.  Appeal  and  ebbob  <8=»1002— Vebdiot  on 
conflicting  evidence  not  di8tubbed. 

A  verdict  on  conflicting  evidence  will  not  be 
disturbed  by  the  appellate  court. 

Appeal  from  Circuit  Court,  Ouachita 
County;    Chas.  W.  Smith,  Judge. 

Action  by  J.  W.  Reynolds  against  Walker 
D.  Hines,  Director  General  of  Railroads. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Daniel  Upthegrove,  of  St.  Louis,  Mo.,  and 
Gaughan  &  Sifford,  of  Camden,  for  appel- 
lant 

Powell  4  Smead,  of  Camden,  for  appellee. 

WOOD,  J.  The  appellee  alleged  in  his 
complaint  that  on  the  22d  day  of  April,  1918, 
while  crossing  over  the  track  of  the  St.  Louis 
Southwestern  Railway  Company,  hereafter 
for  convenience  called  appellant,  in  an  auto- 
mobile going  along  a  public  highway,  he  was 
struck  by  an  engine  pulling  a  north-bound 
freight  train  which  caused  damage  to  his 
automobile  in  the  sum  of  $400  and  personal 
injuries  which  damaged  him  In  the  sum  of 
$500. 

The  appellee  alleged  that  the  employes  of 
appellant  were  negligent  in  running  the  train 
at  an  unusual  high  rate  of  speed;  that  they 
failed  to  ring  the  bell  or  blow  the  whistle 
when  approaching  the  crossing. 

The  appellant  in  its  answer  admitted  that 
the  appellee  was  struck  by  its  freight  train 
as  alleged,  but  denied  the  allegations  as  to 
negligence,  and  set  up  In  defense  the  con- 
tributory negligence  of  the  appellee. 

The  appellee  testifled,  in  substance,  that 
on  the  22d  of  April,  1918,  between  3  and  4 
o'clock,  he  was  going  from  Camden  south 
along    the   Camden    and    El    Dorado    road; 
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that  Just  before  the  dirt  road  reaches  the 
crossing  there  is  a  little  curve  and  a  little 
clump  of  bushes.  The  railroad  runs  north 
and  south,  and  the  train  was  going  north. 
On  account  of  the  little  clump  of  bushes  the 
appellee  could  not  see  down  the  track  at  that 
point,  but  further  back  down  the  road  there 
was  an  opening  where  he  could  see  through. 
"When  he  passed  that  opening  he  looked  down 
the  road  to  see  if  anything  was  coming  be- 
hind him.  He  did  not  see  anything  and  then 
made  the  turn  to  go  upon  the  track.  There 
was  a  little  grade  at  the  crossing.  Just  as 
he  made  the  turn  to  go  up  the  grade,  he 
heard  the  train  roar  to  go  on  the  trestle, 
which  was  south  of  the  crossing  about  80. or 
90  feet.  On  being  recalled,  he  stated  that  it 
was  175  feet  from  the  dirt  road  crossing  to 
the  north  end  of  the  trestle.  The  trestle  was 
75  or  100  yards  long  and  was  on  a  curve. 
At  the  time  he  saw  the  train  he  threw  on  the 
brakes,  and  just  as  his  car  reached  the 
track  he  saw  that  he  was  going  to  kill  his 
engine  and  stop  his  car  on  the  track.  He 
then  tried  to  get  across  and  was  struck  by 
the  train,  which  demolished  his  car.  When 
approaching  the  crossing  he  looked  to  see 
if  a  train  was  coming  behind  him,  and  he 
also  looked  when  he  passed  the  little  open- 
ing and  before  he  got  to  the  curve.  He  could 
see  a  quarter  of  a  mile  behind  him,  but  not 
far  in  front.  He  looked  and  listened  for 
the  train,  and  he  first  heard  and  saw  it  when 
it  was  on  the  trestle.  It  was  going  about  as 
fast  as  freight  trains  go.  Appellee  was 
.  traveling  about  12  or  14  miles  per  hour,  and 
the  road  along  there  was  practically  parallel 
with  the  railroad. 

Appellee  further  describes  the  obstacles  to 
his  vision  as  follows: 

"A  few  young  leaves  were  on  the  trees. 
There  are  several  red  oak  trees  about  40  feet 
high,  and  some  pines  were  grown  up  to  the 
right  of  way  south  of  the  crossing,  and  before 
you  get  to  the  crossing  you  can  see  through 
the  opening  in  the  timber,  bnt  as  you  go  up  to 
the  track,  you  cannot  see  as  far.  The  railroad 
is  hidden  in  that  direction  just  as  yon  make  the 
turn  to  go  up  on  the  track." 

Appellee  further  testified  that  when  he 
started  to  go  on  the  track  he  had  slowed  up 
on  the  curve  and  saw  the  train  on  the  trestle. 
At  that  time  be  was  about  30  feet  from  the 
track.  His  car  was  a  Ford,  and  he  put  on 
all  the  brakes  he  had.  The  brakes  were 
working  good.  He  did  not  have  a  hand 
brake  on  the  car.  Appellee  did  not  know 
why  he  did  not  put  the  car  in  reverse.  He 
was  trying  the  brake.  He  did  not  think  that 
would  have  stopped  the  car  quickly;  as  it 
would  roll  on  some  without  the  gas.  If  the 
whistle  bad  blown,  the  appellee  would  have 
heard  it,  and  he  did  not  hear  the  bell  ring- 
ing. 

Another  witness  introduced  by  the  ap- 
pellee testified  that  he  was  working  in  the 


field  on  the  right  side  looking  south,  and  was 
25*  or  30  yards  from  the  crossing  where  ap- 
pellee was  struck.  He  saw  appellee  when 
he  turned  the  curve  to  go  upon  the  crossing. 
At  that  time  witness  did  not  see  the  train 
and  did  not  hear  the  whistle  blow  or  the 
bell  ring  before  appellee  was  struck.  Ap- 
pellee was  slowing  up ;  he  looked  like  he 
tried  to  stop.  The  witness  corroborated  the 
appellee  as  to  the  obstructions  at  that  point 
to  his  view  of  the  track.  Witness  bad  not 
seen  the  train  until  he  saw  appellee  slow 
down.  At  that  time  appellee  could  not  see 
the  train  for  the  clump  of  bushes,  but  could 
see  it  when  he  got  on  the  right  of  way,  which 
is  50  feet  wide  from  the  track  on  each  side. 
The  curve  where  the  dirt  road  turns  to  go 
upon  the  crossing  was  a  little  further  than 
the  right  of  way. 

A  witness  introduced  by  the  appellant  tes- 
tified that  he  was  about  300  yards  behind 
the  appellee  in  a  Ford  car  at  the  time  appel- 
lee was  Injured.  He  saw  the  train  strike 
him  and  saw  It  before  it  hit  him.  He  first 
saw  it  on  the  trestle  coming  around  the  bend. 
At  that  time  Reynolds  was  nearlng  the  cross- 
ing. Witness  heard  the  engine  sound  the 
whistle  Just  as  he  saw  the  train.  He  was 
something  like  300  or  400  yards  from  the 
crossing  when  the  whistle  blew.  Witness 
testified  that  in  a  good  car  going  10  or  12 
miles  per  hour,  going  up  grade  to  the  cross- 
ing, he  could  have  stopped  the  car  in  its 
length  if  the  brakes  were  working  good. 
There  are  two  brakes  on  a  Ford  car,  the 
service  and  emergency  brake.  You  work  the 
emergency  brake  with  your  band  and  the 
service  brake  with  your  foot  People  gen- 
erally use  the  foot  brake  to  stop  a  Ford  car. 
Witness  heard  the  whistle  before  he  saw  the 
train  and  did  not  hear  It  any  more. 

The  engineer  running  the  train  which 
struck  the  appellee  testified  that  he  did  not 
see  the  automobile  until  after  he  had  hit  it 
There  was  a  little  curve  in  the  railroad,  and 
he  could  not  see  from  his  side.  He  was 
looking  ahead  and  saw  the  car  as  soon  as  it 
was  possible  for  one  to  see  it  sitting  in  his 
position,  and  he  applied  the  brakes  at  once. 
He  blew  the  whistle  before  crossing  the 
trestle,  the  proper  place  for  the  road  signal. 
The  train  was  properly  equipped  and  in  good 
shape.  He  was  about  one-fourth  of  a  mile 
from  the  crossing  when  he  whistled  and  did 
not  sound  it  any  more  before  the  injury. 

A  brakeman  who  was  sitting  on  the  fire- 
man's box  on  the  left  side  of  the  engine  stat- 
ed he  was  keeping  a  lookout  that  he  was 
standing  in  front  of  the  fireman,  and  it  is 
a  common  occurrence  to  see  autos  on  the 
crossing.  He  saw  appellee  slow  down,  and 
he  thought  that  he  would  stop.  He  seemed 
to  come  to  a  dead  stop,  and  then  released 
his  brakes  and  ran  up  on  the  track.  If  wit- 
ness had  not  thought  he  was  going  to  stop, 
he  could  have  signaled  the  engineer,  and  he 
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could  have  stopped  the  train.  After  the  ap- 
pellee came  up  the  grade  approaching  the 
railroad  track  and  at  the  place  where  wit- 
ness thought  he  would  atop,  It  would  have 
been  Impossible  for  the  engineer  to  stop  the 
train  to  prevent  the  injuries,  as  the  train 
was  running  25  or  30  miles  per  hour.  The 
appellee  stopped  just  in  the  curve  as  he 
came  up  the  dump,  and  it  was  at  that  time 
that  the  train  was  at  the  north  end  of  the 
trestle.  If  appellee  had  stopped  the  car 
at  that  time,  he  would  have  been  safe.  Wit- 
ness was  perhaps  50  yards  from  the  crossing 
when  he  waved  the  flag.  He  .could  have 
seen  the  appellee  for  a  quarter  of  a  mile. 

Other  witnesses  corroborated  the  testimony 
to  the  effect  that  the  train  whistled  before 
it  reached  the  crossing  and  as  to  the  dis- 
tance and  the  condition  of  the  road  and  rail- 
road track  at  the  point  where  the  appellee 
was  injured.  One  witness  testified  that  there 
were  no  hushes  by  the  side  of  the  right  of 
way  that  obscured  witness*  view ;  that  back 
north  along  the  dirt  road  witness  could  see 
the  railroad  trestle  about  20  steps.  One 
could  stop  a  Ford  in  that  distance.  Appel- 
lee could  have  stopped  between  this  point 
if  he  had  not  had  trouble  of  some  kind.  That 
would  depend  on  his  brakes. 

The  appellant  also  Introduced  photographs 
showing  the  situation  of  the  track  and  the 
road  and  the  surroundings  at  the  crossing 
where  the  collision  occurred. 

The  court  gave  Instructions  to  which  no 
objections  are  urged  here.  The  verdict  and 
Judgment  were  in  favor  of  the  appellee. 

[1,  2]  The  appellant  earnestly  contends  that 
the  undisputed  evidence  shows  that  the  ap- 
pellee was  guilty  of  contributory  negligence, 
and  that  there  was  no  evidence  to  show  neg- 
ligence on  the  part  of  the  appellant. 

This  court,  in  K.  C.  So.  By.  Co.  v.  Drew, 
103  Ark.  874, 147  &  W.  50,  says: 

"At  the  crossing  of  a  railroad  track  and  a 
highway  both  the  railway  company  and  a  trav- 
eler on  the  highway  are  bound  to  use  ordinary 
care,  the  one  to  avoid  inflicting  injury,  and  the 
other  to  avoid  being  injured,  and  the  degree  of 
care  to  be  exercised  by  each  is  that  which  a 
prudent  man  would  exercise  under  the  circum- 
stances of  the  case  in  endeavoring  to  perform 
his  duty." 

Giving  the  evidence  Its  strongest  probative 
force  in  favor  of  the  appellee,  the  Jury  were 
warranted  in  finding  that  the  trainmen  of 
appellee  in  charge  of  its  locomotive  were 
negligent  in  not  sounding  the  whistle  or  ring- 
ing the  bell  for  the  crossing  as  required  by 
the  statute.  The  testimony  was  conflicting 
on  this  issue,  so  the  Jury's  verdict  is  con- 
clusive here.  The  Jury  were  warranted  In 
finding  that,  if  the  statutory  signals  had  been 
given,  the  Injury  to  appellee  would  have 
been  averted. 

The  appellee  testified  that  he  had  looked 
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and  listened  for  the  train  at  the  opening 
along  the  highway  where  he  could  have  seen 
the  same  if  it  had  been  visible  at  that  time. 
He  also  looked  after  passing  this  point,  and 
he  continued  to  look  and  listen,  and,  ac- 
cording to  his  testimony,  looked  at  the  first 
place  where  the  train  could  have  been  seen 
as  he  approached  the  crossing,  but  when  he 
first  heard  and  saw  the  train  it  was  too  late 
for  him  Jo  avoid  the  collision  by  using  all 
the  brakes  he  had.  When  appellee  was  about 
30  feet  from  the  track  he  threw  on  the  brakes 
of  his  car  in  an  endeavor  to  stop,  but  saw 
that  he  would  kill  his  engine,  which  would 
about  bring  him  to  a  stop  in  the  middle  of  the 
track.  Then  he  gave  it  more  gas  In  order, 
if  possible,  to  get  across. 

The  jury  were  warranted  in  finding  that 
the  appellee  was  thus  suddenly  confronted 
with  an  emergency,  and  that  he  used  all  the 
care  that  could  be  expected  of  an  ordinarily 
prudent    person  '  under    the    circumstances. 

The  issues  of  negligence  and  contributory 
negligence  were  therefore  for  the  Jury.  See 
8mith  v.  Mo.  Pac  By.  Co.,  211  S.  W.  657; 
Arkansas  Central  By.  Co.  v.  Williams,  90 
Ark.  167,  137  S.  W.  820. 

There  Is  substantial  evidence  to  sustain 
the  verdict 

The  judgment  is  correct,  and  it  is  there- 
fore affirmed. 


ST.  LOUIS  &  S.  F.  BT.  CO.  v.  BLACK. 
(No.  149.) 

(Supreme  Court  qf  Arkansas.     Feb.   2,  1920. 
Behearing  Denied  March  1,  1920.) 

1.  Bailboads  <S=»480(2)— Law  or  the  fobum 

AS    TO    PBESUMPTI0N    OF    NEGLIGENCE    TBOK 

happening  or  rax  governs. 
The  rule  that,  where  inflammable  property 
near  a  railroad  track  is  discovered  to  be  on  fire 
soon  after  the  passing  of  an  engine  emitting 
sparks,  the  jury  may  infer  that  the  fire  origi- 
nated in  sparks  from  the  engine,  in  the  absence 
of  other  evidence  to  explain  its  origin,  applies, 
though  the  cause  of  action  arose  in  another 
state,  where  a  different  rule  prevails. 

2.  Appeal  and  ebbob  c$=»172(l)— Contention 

THAT  THESE  COULD  BE  NO  BEC0VEBT  AGAINST 
BAILBOAD     FOB     FIBE     WITHOUT     NEGLIGENCE 
CANNOT   BE    C0N8IDEBED    WHEN    NOT   BAISED 
BELOW. 
Where  plaintiff,  suing  a  railroad  for  the  val- 
ue of  cotton  destroyed  by  fire  while  on  a  sta- 
tion platform,  alleged  no  contractual  relation- 
ship, and  did  not  prove  notice  to,  or  formal  re- 
ceipt of  the  cotton  by,  the  company's  agent,  and 
defendant  neither  pleaded  nor  proved  that  it 
held  the  cotton  as  warehouseman,  nor  request- 
ed   instructions    submitting    that    question,   it 
could  not  be  contended  on  appeal  that  plaintiff 
could  not  recover,  without  proving  negligence, 
because  the  cotton  was  held  as  warehouseman. 
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3.  Trial  <S=*191(6)  —  Instbtxction  assumino 

THAT  COTTON   DESTBOYED   BT  FIRE  WAS  HELD 
AS  WAREHOUSEMAN  ERR0NEOTTS. 

In  an  action  for  the  value  of  cotton  de- 
stroyed by  fire  while  on  a  station  platform, 
where  the  jury  might  have  found  that  plaintiff 
put  the  cotton  on  the  platform  for  his  own  con- 
venience, and  not  to  be  held  by  defendant  aa 
warehouseman,  an  instruction  requiring  plain- 
tiff to  establish  defendant's  negligence  would 
have  been  erroneous,  as  assuming  that  it  held 
the  cotton  as  warehouseman;  negligence  not 
otherwise  being  an  essential  element. 

Smith,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty;   Paul  Little,  Judge. 

Action  by  C.  T.  Black1  against  the  St.  Louis 
&  San  Francisco  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

W.  F.  Evans,  of  St  Louis*  Mo.,  and  War- 
ner, Hardin  &  Warner,  of  Ft.  Smith,  for 
appellant. 

T.  P.  Winchester,  of  Ft  Smith,  for  appellee. 

McCULLOCH,  a  J.  Appellee  instituted 
this  action  against  appellant  in  the  circuit 
court  of  Sebastian  county  to  recover  the 
value,  of  83  bales  of  cotton  destroyed  by 
Are 'alleged  to  have  been  communicated  by 
sparks  from  one  of  appellant's  locomotives 
while  the  cotton  was  situated  on  a  platform 
near  the  railroad  at  the  station  of  Cameron, 
state  of  Oklahoma.  There  was  recovery  in 
the  trial  below  for  the  full  value  of  the  cot- 
ton as  alleged  and  proved. 

Appellee  based  his  right  to  recover  on  a 
statute  of  Oklahoma  which-reads  as  follows: 

"Any  railroad  company  operating  any  line  in 
this  state  shall  be  liable  for  all  damages  sus- 
tained by  fire  originating  from  operating  its 
road."  Revised  Laws  of  Oklahoma  1910,  | 
114. 

It  Is  alleged  in  the  complaint  that  "defend- 
ant owns  and  operates  a  line  of  railway 
through  the  states  of  Arkansas  and  Okla- 
homa, and  at  Cameron,  Okl.,  on  its  said 
railway  line,  It  erected  a  platform  upon 
which  It  received  and  stored  baled  cotton 
intended  for  shipment  over  its  said  railway 
line,"  that  on  October  11,  1917,  "plaintiff 
had  upon  said  platform  55  bales  of  cotton 
placed  there  for  shipment  over  said  defend- 
ant's railway,"  and  that  on  the  date  named 
"one  of  defendant's  freight  trains  going 
south  passed  the  platform  upon  which  said 
cotton  was  located  and  when  said  train 
passed  said  platform  the  locomotive  engine 
drawing  said  train  emitted  great  showers  of 
sparks  and  live  coals,  some  of  which  fell  upon 
plaintiff's  cotton  and  ignited  it"  and  that 
33  bales  of  said  cotton  of  the  aggregate  value 
of  $4,807.77  was  destroyed  by  the  Are  thus 
communicated. 


The  answer  contained  specific  denials  of 
each  allegation  of  the  complaint  and  also 
contained  an  allegation  that  the  cotton  was 
not  destroyed  through  any  negligence  of  the 
defendant.  It  was  specifically  denied  In  the 
answer  that  said  cotton  was  placed  on  the 
platform  "for  the  purpose  of  being  shipped 
over  defendant's  line  of  railroad." 

Appellee  testified  that  he  had  57  bales  of 
cotton  at  a  gin  and  hauled  55  bales  of  It 
to  the  railroad  platform  and  placed  it  there- 
on for  the  purpose  of  shipping  It  over  ap- 
pellant's road,  that  the  bales  had  his  own 
tags  on  them,  and  that  he  intended  to  haul 
the  other  two  bales  and  ship  it  all  at  one 
time.  The  cotton  was  destroyed  by  Are 
that  night  while  on  the  platform.  The  other 
testimony  adduced  by  ,  appellee  tended  to 
show  that  a  passing  engine  drawing  a  freight 
train  emitted  showers  of  live  sparks,  large 
and  small,  which  were  borne  by  the  wind 
toward  the  cotton  platform,  and  that  a 
short  time  thereafter  the  cotton  was  found 
to  be  on  fire.  The  testimony  adduced  In 
the  case  did  not  tend  to  show  any-  origin  of 
the  fire  other  than  by  communication  from 
the  engine.  Appellant's  testimony  tended 
to  show  that  the  engine  did  not  and  could 
not  emit  sparks  of  sufficient  size  to  reach 
the  cotton  platform.  The  watchman,  who 
was  introduced  as  a  witness  by  appellant, 
testified  that  he  patrolled  the  cotton  plat- 
form between  the  times  the  train  passed 
and  the  fire  became  flagrant  and  that  he  did 
not  discover  any  fire  in  the  cotton.  There 
was  conflict  in  the  testimony  as  to  the  pre- 
cise time  the  train  passed  and  as  to  the  time 
the  cotton  was  discovered  to  be  afire. 

[1]  Appellee's  right  of  action,  if  any  ex- 
ists, arose  in  the  state  of  Oklahoma,  and  the 
laws 'of  that  state  control:  It  is  contended, 
in  the  first  place,  that  the  evidence  is  not 
sufficient  to  sustain  the  finding  that  the  fire 
was  communicated  from  the  engine. 

In  the  case  of  Railway  Co.  v.  Dodd,  59 
Ark.  317,  27  S;.  W.  227,  the  rule  was  an- 
nounced that,  where  inflammable  property 
situated  near  a  railroad  track  was  discovered 
to  be  on  fire  soon  after  the  passing  of  an 
engine  emitting  sparks,  these  were  "facts 
from  which  the  Jury  might  have  inferred 
that  the  fire  originated  in  sparks  from  the 
engine  of  the  train  which  bad  just  passed, 
there  being  no  evidence  to  explain  its  origin 
on  any  other  theory."  That  rule  has  been 
adhered  to  in  all  later  cases.  St.  L.,  I.  M. 
&  S.  Ry.  Co.  v.  Coombs,  76  Ark.  132,  88  S. 
W.  595,  6  Arm.  Cas.  151 ;  Monte  Ne  Ry.  Co. 
v.  Phillips,  80  Ark.  292,  96  S.  W.  1060;  St 
L.,  I.  M.  &  S.  Ry.  Co.  v.  Clements,  82  Ark. 
3,  99  S.  W.  1106;  St  L.  S.  W.  Ry.  Co.  v. 
Trotter,  89  Ark.  273,  116  S.  W.  227;  St. 
L.  &  S.  F.  Rd.  Co.  v.  Shore,  89  Ark.  418, 
117  S.  W.  515,  16  Anm  Cas.  939;  Central 
Arkansas  &  Eastern  Ry.  Co.  v.  Goelzer,  92 
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Ark.  569,  123  S.  W.  781  r  Missouri  &  North 
Arkansas  Rd.  Co.  v.  Phillips,  9T  Ark.  64. 
133  S.  W.  191;  Railway  Co.  v.  Taylor,  130 
Ark.  522,  197  S.  W.  U72. 

The  Oklahoma  Supreme  Court  has  adopted 
a  different  rale  in  weighing  the  sufficiency 
of  evidence,  but  we  are  not  bound  by  the 
rule  oC  that  court,  even  though  the  cause  of 
action  arose  In  that  state.  The  cause  of 
action  does  not  rest  <m  the  rules  of  evidence 
in  the  state  where  It  arose,  nor  on  a  statute 
of  that  state  on  the  subject  which  enters 
into  the  cause  of  action,  and  the  law  of  the 
forum  governs.  St.  L  &  S.  F.  Rd.  Co.  v. 
Coy,  113  Art.  265,  168  S.  W.  1106;  St.  L., 
I.  M.  &  S.  Ry.  Co.  v.  Steel,  129  Ark.  520, 
197  S.  W.  288. 

[2]  The  next  and  last  contention  of  ap- 
pellant Is  that,  according  to  the  construction 
placed  by  the  Supreme  Court  of  Oklahoma 
on  the  statute  in  question  to  the  effect  that 
the  statute  is  not  applicable,  where  a  con- 
tractual relation  as  bailee  and  bailor  sub- 
sists between   the  owner  of   the   destroyed 
property  and  the  railroad  company  (Walker 
v.  Eikleberry,  7  OkL  599,  54  Pac.  553),  there 
Is  no  liability  in  the  present  case,  for  the 
reason  that  the  proof  shows  that  appellant 
held  the  cotton  as  warehouseman,  and  that 
negligence  was  not  proved,   and   that   the 
court  refused  to  submit  the  question  of  negli- 
gence to  the  Jury.    The  question  appears  to 
be  raised  here  for  the  first  time,  for  the  case 
was  not  tried  below  on  the  theory  of  any 
contractual  relationship  between  the  parties. 
The  issue  was  not  raised  below  either  In 
the  pleadings,  the  proof,  or  the  Instructions. 
Appellee  based  his  right  of  recovery  on 
the   statute,   and   alleged   the   purpose   for 
which  the  cotton  was  placed  on  the  platform 
to  show  that  he  had  rightfully  placed  it  there. 
The  answer  presented  an  issue  on  that  sub- 
ject by  the  denial  that  the  cotton  was  placed 
there  far  shipment   The  complaint  contained 
no  allegation  as  to  negligence  on  the  part  of 
appellant  with  respect  to  the  loss  of  the  cot- 
ton.   Appellee  adduced,   In  support  of  his 
plea,  proof  that  he  placed  the  cotton  on  the 
platform   for   the   purpose   of   shipping   it 
He  did  not  prove  that  he  gave  notice  to  the 
agent  of  the  company,  or  that  the  cotton 
was   formally    received    by   the   company's 
sgent;    bat  the  circumstances  proved  were 
such  as  to  warrant  the  finding  that  the  cot- 
ton was  on  the  platform  with  the  consent 
of  appellant  and  that  question   was  sub- 
mitted to  the  jury  In  the  charge  of  the  court 
The  purpose  of  appellee  was  manifestly,  as 
before  stated,  to  show  that  his  property  was 
rightfully   on   the   platform.      St   Louis,    I. 
M.  &  So.  Ry.  Co.  v.  Cooper  &  Ross,  120  Ark. 
586,  180  S.  W.  203.    Appellant  made  no  ef- 
fort at  all  to  prove  that  It  had  received  the 
cotton  and  held  It  as  warehouseman.     Nor 
was  there  any  request  to  have  that  Issue 
submitted  to  the  Jury.    The  refused  Instruc- 


tions requested  by  appellant  were  confined 
to  the  question  of  negligence,  and  contained 
nothing  concerning  the  relationship  of  the 
parties  with'  respect  to  the  possession  of 
the  cotton. 

Instruction  No  5,  requested  by  appellant 
is  a  fair  sample  of  the  refused  Instructions. 
It  reads  as  follows: 

"Before  the  plaintiff  can  recover  in  this  case 
he  must  'establish  by  a  preponderance  of  the 
evidence  that  the  fire  which  destroyed  his  cot- 
ton was  set  out  or  caused  by  sparks  emitted 
from  the  engine  of  a  south-bound  freight  train 
passing  Cameron  on  the  evening  of  October  11, 
1917,  at  about  8  o'clock,  and  also  that  said  fire 
was  get  out  or  caused  by  the  negligence  of  the 
defendant,  and  if  he  fails  in  either  of  these 
your  verdict  should  be  for  the  defendant  in  this 
cause." 

The  court  gave,  at  appellant's  request  the 
following  instruction: 

"You  are  instructed  that  it  is  alleged  by  plain- 
tiff that  33  bales  of  cotton  belonging  to  him, 
which  was  situated  upon  the  defendant's  cotton 
platform  at  Cameron,  OkL,  was  destroyed  by 
fire  set  out  by  one  of  defendant's  south-bound 
freight  trains  on  the  night  of  October  11, 1917, 
about  8  o'clock.  Now  the  court  instructs  you 
that  the  burden  is  upon  the  plaintiff  to  show 
these  facts  by  a  preponderance  of  the  testi- 
mony, and  if  he  fails  to  do  so  you  should  return 
your  verdict  for  the  defendant" 

[3]  The  submission  of  the  question  of  neg- 
ligence would  not  necessarily  have  carried 
with  it  a  submission  of  the  relationship  of 
the  parties.  On  the  contrary,  the  giving  of 
appellant's  requested  Instruction  would  have 
constituted  an  assumption  that  the  cotton 
was  held  by  appellant  as  warehouseman. 
The  Inference  to  be  drawn  from  the  testi- 
mony as  to  the  relationship  of  the  parties 
with  respect  to  the  cotton  was  not  undis- 
puted, and  it  would  not  have  been  proper 
for  the  court  to  give  instructions  assuming 
that  appellant  had  possession  of  the  cotton 
and  held  it  as  warehouseman.  The  jury 
could  have  found  from  the  testimony  that 
appellee  put  the  cotton  on  the  platform  at 
appellant's  implied  invitation,  and  merely 
for  his  own  convenience,  and  that  it  was 
not  held  by  appellant  as  warehouseman. 
The  question  should  not  If  the  Issue  was 
raised,  have  been  taken  away  from  the  Jury 
by  a  peremptory  Instruction,  or  one  assum- 
ing that  the  relationship  of  warehouseman 
subsisted. 

If  this  question  had  been  appropriately 
raised,  so  as  to  direct  the  court  and  adverse 
party  to  Its  presence  In  the  case,  the  testi- 
mony on  the  point  might  have  been  fully 
developed  by  additional  testimony.  It  would 
not  be  fair  to  appellee  to  allow  It  to  be 
raised  here  on  appeal  for  the  first  time.  The 
reports  abound  in  decisions  of  this  court 
holding  such  practice  is  not  permitted.  Rad- 
cliffe  v.  Scruggs,  46  Ark.  96;   Martin  v.  Mc- 
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JDlarmid,  65  Ark.  213,  17  S.  W.  877;  Green- 
wich Ins.  Co.  v.  State,  74  Ark.  72,  84  S.  W. 
1025;  James  v.  Mallory,  76  Ark.  509,  89 
S.  W.  472. 

Upon  the  record  presented  we  do  not  think 
that  there  was  any  prejudicial  error  com- 
mitted which  appellant  is  In  position  to  take 
advantage  of  now.  The  judgment  1*  there- 
fore affirmed. 

SMITH,  J.,  dissents. 


SWEET  SPRINGS  MILLING  CO.  v.  GEN- 
TRY, BUCHANAN  &  CO.    (No.  182.>* 

(Supreme  Court  of  Arkansas.    Feb.  16,  1920.) 

1.  Evidence  «=»443(1)— Parol  evidence  IN- 
ADMISSIBLE TO  PBOVB  WARRANTY  OF  QUALITY 
Or  GOODS  SOLD  UNDER  WRITTEN  CONTRACT. 

In  case  of  a  sale  of  personal  property  a 
warranty  of  its  quality  is  a  part  of  the  con- 
tract of  sale,  not  a  separate  and  independent 
collateral  contract,  and  proof  of  such  warranty 
cannot  be  added  to  the  written  agreement  by 
parol  evidence. 

2.  Evidence  4J=»413— Parol  evidence  vary- 
ing WRITTEN  ORDER  OR  CONTRACT  OE  BALE 
INADMISSIBLE. 

Contract  for  the  sale  of  flour  having  failed 
to  show  that  the  sale  was  by  sample,  or  that 
the  flour  was  to  be  equal  in  quality  to  other 
flour  kept  in  stock  by  .the  buyers,  or  that  it 
was  to  be  satisfactory  to  them,  in  the  seller's 
action  for  failure  to  take  flour  it  was  error 
to  permit  the  buyers  to  introduce  parol  evidence 
in  regard  to  such  matters,  and  that  the  seller's 
salesman  told  them  that  if  the  price  of  the 
flour  declined  they  might  countermand  the  or- 
der; such  testimony  varying  the  terms  of  the 
written  order  or  contract. 

Appeal  from  Circuit  Court,  Nevada  Coun- 
ty; Geo.  R.  Haynle,  Judge. 

Suit  by  the  Sweet  Springs  Milling  Company 
against  Gentry,  Buchanan  &  Co.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
Reversed,  and  cause  remanded. 

Appellant  sued  appellees  for  damages  for 
the  breach  of  a  contract  of  the  sale  of  a  car 
of  flour  by  the  former  to  the  latter.  The  con- 
tract is  as  follows: 

Contract  between  the  Company,  Olatbe,  Kansas, 
and 

Ship  to    Gentry,  Buchanan  &  Co. 

At  Prescott,  Ark. 

When:   In  30  days  £  o.  b. 

Routing:  -. 

Terms:    Arrival  B/L  attached. 

Through  Bank  of  Prescott,  Bank. 

No. . 

Bbls.  Brand.  Size   Pkg.  Price. 

50        In  Wood  Big  S.  11.80 

100  "  48  11.10 

60  24  11.20 


Make  lowest  charge  you  can  on  wood  above 
48's. 

These  goods  are  sold  at  prices,  on  terms  and 
time  of  shipment  specified  above  and  are  not 
subject  to  change  or  countermand  without  the 
written  consent  of  both  parties.  Should  either 
party  refuse  to  fulfill  their  part  of  this  trans- 
action the  other  party  shall  buy  or  sell,  as  the 
case  may  be,  charging  the  loss  to  the  defaulting 
party.  No  verbal  conditions  or  modifications 
are  valid. 

Shipping  instructions  to\be  furnished  ten  days 
before  shipping  date. 

This  order  is  subject  to  confirmation  by  the 

,  their  Olathe"  office. 

[Signed]    Gentry  Buchanan  &  Co„  Buyer. 
O.  R.  Wood,  Salesman. 

The  agent  of  appellant  had  run  oat  of 
blank  forms  of  contract  and  the  contract 
in  question  was  made  upon  the  form  of  an- 
other company  from  which  appellant  pur- 
chased flour.  The  written  order  was  accept- 
ed by  appellant  and  it  stored  the  flour  in  its 
warehouse  ready  for  shipment. 

According  to  the  testimony  of  one  of  the 
appellees,  appellant's  salesman  guaranteed 
the  flour  to  be  as  good  as  any  flour  appellees 
had  in  their  storehouse.  The  agent  also  told 
appellees  that  if  the  price  of  flour  declined 
the  order  might  be  countermanded.  Subse- 
quently another  flour  salesman  told  appellees 
they  would  have  trouble  with  the  flour  brand- 
ed Big  S.  They  then  wrote  to  appellant  for 
a  sample  of  this  brand.  Appellees  tested  it 
and  did  not  find  it  to  be  as  good  flour  as  rep- 
resented. According  to  appellees'  testimony 
the  salesman  guaranteed  the  flour  to  be  satis- 
factory. Appellees  refused  to  take  the  car  of 
flour.    Hence  this  lawsuit 

The  jury  returned  a  verdict  for  appellees 
and  the  case  is  here  on  appeal. 

H.  B.  McKenzie,  of  Prescott,  for  appellant. 
McRae  &  Tompkins,  of  Prescott;  for  ap- 
pellees. 

HART,  J.  (after  stating  the  facta  as 
above).  [1]  Counsel  for  appellant  moved  to 
exclude  the  testimony  of  appellees  and  ex- 
cepted to  the  ruling  of  the  court  in  admitting 
it  The  court  erred  in  its  ruling.  There  was 
no  Implied  warranty  as  to  the  quality  of  the 
flour.  The  contract  itself  was  silent  in  this 
respect  In  the  case  of  a  sale  of  personal 
property  a  warranty  of  its  quality  is  a  part 
of  the  contract  of  sale  and  is  not  a  separate 
and  Independent  collateral  contract  There- 
fore proof  of  such  warranty  cannot  be  added 
to  the  written  agreement  by  parol  evidence. 
To  justify  the  admission  of  a  parol  promise 
by  one  of  the  parties  to  a  written  contract  on 
the  ground  that  it  is  collateral,  the  promise 
must  relate  to  a  subject  distinct  from  that 
to  which  the  writing  relates.  Our  court  has 
expressly  beld  that  a  bill  of  sale  which  con- 
tains no  warranty  cannot  be  added  to  by 
proof  of  a  contemporaneous  oral  warranty. 
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Lower  t.  Hickman,  80  Ark.  805,  97  S.  W.  |  roads  are  not  public,  the  burden  is  on  parties 


6SX.    In  discussing  the  question,  Chief  Jus- 
tice Hill  said : 

"A  warranty  is  bo  clearly  a  part  of  a  sale 
that  where  the  sale  is  evidenced  by  a  written 
instrument  it  is  incompetent  to  ingraft  upon 
it   a  warranty  proved  by  parol.    The  character 
of  the  written  instrument  is  not  important,  so 
Ions  «■  >t  purports  to  be  a  complete  transac- 
tion of  itself,  and  not  a  mere  incomplete  mem- 
orandum or  receipt  for  money  or  part  of  a  trans- 
action where  there  are  other  parts  of  it  other 
than  warranties.     It  may  be  a  complete  con- 
tract signed  by  both  parties  and  comprehensive 
and   exhaustive  in  detail,  and   contain   many 
mutual  agreements,  terms,  and  stipulations,  or 
it  may  be  a  simple  bill  of  sale,  or  sale  note 
evidencing  the  sale.    The  principle  is  the 'same 
in  any  of  these  transactions,  and  oral  evidence 
of   a  warranty  is  almost  universally  excluded 
'when  a  complete  written  instrument  evidences 
the  sale.    It  is  not  important  that  the  instru- 
ment be  signed  by  both  parties,  for  acceptance 
of  the  other  may  be  equally  binding,  and  the 
principle  here  invoked  is  as  often  applied  to 
unilateral  as  to  bilateral  instruments." 

[2]  The  same  reasoning  applies  with,  re- 
gard to  the  testimony  of  the  test  made  of  the 
sample  flour  sent  by  appellant  to  appellees 
after  the  contract  had  been  executed.  The 
sale  was  not  made  by  sample  and  the  con- 
tract was  silent  In  this  respect.  The  contract 
having  failed  to  show  that  the  sale  was  by 
sample  or  that  the  flour  was  to  be  equal  in 
quality  to  other  flour  kept  in  stock  by  appel- 
lees, or  that  it  was  to  be  satisfactory  to  ap- 
pellees, It  was  clearly  error  to.  permit  appel- 
lees to  Introduce  parol  evidence  in  regard  to 
these  matters.  It  was  likewise  error  to  per- 
mit appellees  to  Introduce  parol  evidence  to 
the  effect  that  appellant's  salesman  told  them 
that  If  the  price  of  flour  declined,  they  might 
countermand  the  order,  for  such  testimony 
plainly  varied  the  terms  of  the  written  order, 
or  contract 

For  the  error  in  admitting  such  testimony 
the  Judgment  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 


EASLEY  et  aL  v.  PATTERSON  et  aL 
(No.  151.) 

(Supreme  Court  of  Arkansas.    Feb.  2,  1920. 
Rehearing  Denied  March  1,  1920.) 

1.  Highways  $=>90— Statute  creating  IM- 
PROVEMENT DISTBICTS  VALID  WITHOUT  EX- 
PRESS DECLARATION  OF  PUBLIC  CHARACTER 
OF  ROADS. 

It  was  not  essential  to  the  validity  of  Road 
Acta  1919,  No.  149  (amended  by  No.  240),  and 
Nog.  23S  and  415,  creating  road  improvement 
districts,  that  they  should  contain  express  dec- 
larations that  the  roads  to  be  improved  had  al- 
ready been  established  as  public  roads;    if  the 


assailing  the  validity  of  the  statutes  creating 
the  improvement  districts  to  make  the  fact  ap- 
pear. 

2.  Pleading  «=»214(1)  —  Demurrer  to  com- 
plaint ADMITS  ALLEGATIONS. 
Demurrer  to  the  complaint  admits  the  truth 
of  its  allegations. 

8.  Highways  <8=»90— Description  or  road  in 

IMPROVEMENT  DISTRICT  STATUTE  NOT  UNCER- 
TAIN. 

Description  of  a  road  in  Road  Acts  1919, 
No.  149,  creating  a  road  improvement  district, 
as  "beginning  at  R.,  connecting  with  the  above- 
described  north  and  south  road,  and  running 
west  through  B.,  0.,  to  D.,"  held  not  uncertain, 
though  there  was  more  than  one  public  road 
between  R.  and  B.  j  there  being  nothing  to 
show  there  is  not  a  particular  road  forming 
the  continuous  route  from  R.  to  D.,  to  answer 
the  description. 

4.  Highways  «J=>90— Words  or  statute  cre- 
ating ROAD  IMPROVEMENT  DISTRICT  NOT 
SHOWING  'ROAD  WAS  PRIVATE  ONE. 

The  words  in  Road  Acts  1919,  No.  415,  cre- 
ating a  road  improvement  district,  "thence  in 
a  general  southerly  direction  on  the  most  prac- 
tical route  to  an  intersection  with  the  road 
from  R.  to  O.,"  held  not  to  invalidate  the  stat- 
ute, as  showing  the  road  was  not  public,  having 
no  such  necessary  effect. 

5.  Highways    ejsaOO  —  Road    improvement 

PROJECT  OPEN  TO  TREATMENT  AS  SINGLE  DE- 
SPITE SIZE  Or  TERRITORY  INVOLVED. 

Despite  the  size  of  the  territory  and  the 
extension  of  the  roads  to  be  improved,  involv- 
ed in  the  three  road  improvement  districts 
created  by  Road  Acts  1919,  No.  149  (amended 
by  No.  240),  and  Nos.  238  and  415,  the  Supreme 
Court  cannot  say  the  roads  cannot  be  treated 
as  a  single  improvement,  and  that  the  legisla- 
tive finding  to  such  effect  is  arbitrary. 

6.  Highways  9=300  —  Creation  and  grant 
or  power  to  improvement  district  not  in- 
vasion or  jurisdiction  or  county  court. 

Road  Acts  1919,  No.  149  (amended  by  No. 
240),  and  Nos.  238  and  415,  creating  three  road 
improvement  districts,  held  not  to  invade,  but 
to  expressly  recognize,  the  jurisdiction  of  the 
county  court  over  public  roads  to  authorize 
invocation  of  its  jurisdiction  for  the  purposes 
of  changing  routes,  eliminating  any  of  the 
roads,  and  building  laterals. 

7.  Highways  «=»©0— Section  or  road  im- 
provement district  statutes  void  and  in- 
operative. 

That  section  of  each  of  several  statutes 
providing  for  road  improvement  districts,  Road 
Acts  1919,  No.  149  (amended  by  No.  240),  and 
Nos.  238  and  415,  requiring  that  the  boards  of 
commissioners,  on  petition  of  51  per  cent,  of 
a  majority  in  number,  acreage,  or  valuation  of 
property  owners  in  any  defined  district  or  part 
of  the  county  not  included  in  the  acts  asking 
that  additional  territory  be  embraced  in  the 
district,  shall  include  such  territory,  etc.,  held 
void,  as  entirely  inoperative  and  ineffectual, 
seeming  to  confer  authority  for  the  creation  of 
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new  improvement  districts,  but  not  providing 
for  the  assessment  of  benefits,  etc. 

8.  Highways  «=»90  —  Statutes  «=»64(5)  — 
Provision  fob  befaib  by  commissioners 
07  improvement  districts  not  an  invasion 
of  county  court's  jurisdiction. 

The  provision  of  Road  Acts  1919,  No.  149 
(amended  by  No.  240),  and  Nos.  238  and  416, 
creating  road  improvement  districts,  declaring 
tbe  boards  of  commissioners  vested  with  power 
to  build,  construct,  maintain,  and  repair  tbe 
roads  within  the  districts,  held  not  invalid  as 
an  attempt  to  confer  authority,  not  only  to 
construct  the  original  improvement,  but  to 
maintain  and  repair  tbe  roads  without  orders 
of  the  county  court,  thus  invading  its  jurisdic- 
tion. 

9.  Highways'  <9=»90  —  Improvement  district 
statutes  not  providing  fob  approval  of 
plans  by  county  court  not  an  invasion 
of  latter' 8  jurisdiction. 

Road  Acts  1919,  No.  149  ^amended  by  No. 
240),  and  Nos.  238  and  415,  creating  certain 
road  improvement  districts,  held  not  to  invade 
the  county  court's  jurisdiction,  though  not  pro- 
viding that  the  plans  for  improvement  made 
by  the  boards  of  commissioners  of  the  districts 
must  be  submitted  to  and  approved  by  tbe  coun- 
ty court. 

10.  Highways  ®=»90— Pbovibion  for  assess- 
ments IN  STATUTES  CREATING  ROAD  IM- 
PROVEMENT   DISTRICTS   NOT    UNENFORCEABLE. 

Road  Acts  1919,  No.  149  (amended  by  No. 
240),  and  Nos.  238  and  415,  creating  certain 
road  improvement  districts,  in  their  provisions 
for  the  assessment  of  benefits,  field  not  contra- 
dictory and  unenforceable,  in  that  the  commis- 
sioners were  required,  in  making  assessments, 
to  enter  the  lands  on  the  tax  books  in  conven- 
ient subdivisions  as  surveyed  by  the  United 
States  government,  a  directory  provision  not 
covering  the  assessment  of  town  lots,  which 
cannot  be  described  by  subdivisions  under  gov- 
ernment surveys. 

11.  Highways    <g=>90  —  Statute    creating 

ROAD  IMPROVEMENT  DISTRICTS  NOT  VOID  AS 
GIVING  COMMISSIONEBS  POWER  TO  VACATE 
ROADS. 

Road  Acts  1919,  No.  149  (amended  by  No. 
240),  and  Nos.  238  and  415,  creating  certain 
road  improvement  districts,  held  not  void  as 
giving  the  boards  of  commissioners  power  to 
vacate  public  roads,  a  step  which  must  have 
the  approval  of  the  county  court. 

12.  Constitutional  law  <9=>70(1)— Legisla- 
tive DETERMINATION  AS  TO  PROPERTY  BENE- 
FITED BY  ROAD  IMPROVEMENT  CONCLUSIVE, 
UNLESS    ARBITRARY. 

The  legislative  determination  as  to  the  ex- 
tent in  point  of  distance  of  benefits  from  a 
road  improvement  is  conclusive,  unless  mani- 
festly arbitrary  and  without  foundation. 

13.  Highways  <8=>90  —  Statutes  creating 
boad  improvement  districts  not  invalid 
as  creating  a  perpetuity  in  commi8bion- 

EK8HIPS. 

Road  Acts  1919,  No.  149  (amended  by  No. 
240),  and  Nos.  238  and  415,  creating  certain 


road  improvement  districts,  held  not  invalid  as 
creating  a  perpetuity,  by  keeping  the  commis- 
sioners of  the  districts  in  office,  with  power  to 
name  their  own  successors;  the  districts  being 
brought  into  being  for  specified  purposes,  and 
enduring  only  until  accomplishment. 

14.  Statutes  <8=>61  —  Conclusive  presump- 
tion that  Legislature  found  notice  of 
introduction  of  bill  was  given. 
A  presumption  will  be  conclusively  indulged 

that  the  Legislature  found  that  tbe  notice  of 

introduction  of  a  bill,  required  by  Const,  art. 

5,  |  26,  was  given. 

Wood  and  Hart,  JJ.,  dissenting. 

Appeal  from  Benton  Chancery  Court;  Ben 
F.  McMahan,  Chancellor. 

Three  actions  by  W.  F.  Easley  and  others 
against  W.  T.  Patterson  and  others.  From 
decree  for  defendants,  plaintiffs  appeal. 
Affirmed. 

B.  P.  Watson,  of  Bentonvllle,  for  appel- 
lants. 

Duty  &  Duty  and  J.  W.  Nance,  all  of 
Rogers,  Nathan  B.  Williams,  of  Washington, 
D.  C.  and  McGill  &  McGill,  Jeff  Rice,  and  Lee 
Seamster,  all  of  Bentonvllle,  for  appellees. 

McCULLOCH,  C.  J.  The  General  Assem- 
bly of  1919  (regular  session)  passed  three  spe- 
cial statutes  creating  three  separate  improve- 
ment districts  in  Benton  county  for  the  pur- 
pose of  improving  certain  specified  roads. 
The  districts  were  designated  in  the  statute, 
respectively,  as  "Road  Improvement  District 
No.  2  of  Benton  County,"  "Road  Improve- 
ment District  No.  3  of  Benton  County,"  and 
"Road  Improvement  District  No.  4  of  Ben- 
ton County."  See  Act  No.  149,  approved 
March  1,  1919,  creating  district  No.  2,  and 
Act  No.  238,  approved  March  11,  1919,  creat- 
ing district  No.  3,  and  Act  No.  415,  approved 
March  27,  1919,  creating  district  No.  4.  A 
later  statute  was  passed  during  the  same 
session  (Act  No.  240),  amending  the  statute 
creating  district  No.  2,  by  authorizing  an 
extension  of  tbe  road  to  be  improved  and  the 
addition  of  other  territory.  Owners  of  real 
property  in  each  of  the  districts  instituted 
separate  actions  attacking  the  validity  of 
each  of  the  statutes,  and  they  have  appealed 
from  an  adverse  decree  of  the  chancery  court 
upholding  the  statutes.  The  three  cases  in- 
volve substantially  the  same  questions,  and 
have  been  consolidated  here  for  the  purpose 
of  being  heard. 

Learned  counsel  for  appellants  present  In 
their  argument  35  separate  and  distinct 
grounds  for  the  attack  upon  these  statutes, 
the  greater  portion  of  which  grounds  have 
been  settled  adversely  to  their  contention  by 
former  decisions  of  this  court  The  ques- 
tions are  so  plainly  settled  by  those  de- 
cisions that  it  is  unnecessary  to  refer  to 
them  for  the  purpose  of  application.    We  will 
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therefore  confine  the  discussion  to  the  ques- 
tions Involved  which  are  fairly  open  to  de- 
bate under  our  own  decisions. 

The  statutes  follow,  in  a  great  measure, 
the  usual  form  adopted  by  the  law  makers 
In  the  enactment  of  special  statutes  creat- 
ing road  Improvement  districts,  by  describ- 
ing the  boundaries  of  the  district  and  the 
roads  to  be  Improved,  and  by  conferring  au- 
thority on  the  commissioners  to  prepare  plans 
for  the  improvement,  to  let  contracts  there- 
for, and  to  assess  benefits  and  levy  assess- 
ments thereon,  and  borrow  money  and  Issue 
bonds.  The  road  or  roads  to  be  Improved  In 
District  No.  2  are  described  In  Act  No.  149 
as  beginning  at  a  point  in  a  certain  section 
where  the  road  intersects  the  Eureka  Springs- 
Seligman  road,  "and  running  In  a  southwest- 
erly direction  through  Garfield,  Bestwater, 
Avoca,  Rogers,  Lowell,  and  to  the  south 
county  line"  in  a  certain  section ;  also  a  road 
beginning  at  Rogers,  connecting  with  the 
above-described  road  "and  running  west 
through  Bentonville,  Centerton  to  Decatur" ; 
and  also  another  road  beginning  on  the  Mis- 
souri line  In  a  certain  section,  "and  running 
south  through  Sulphur  Springs,  Gravette, 
Decatur,  Gentry,  Siloam  Springs  and  to  the 
Oklahoma  state  line." 

The  amendatory  statute  referred  to  above 
provides  for  an  extension  of  this  road  "from 
Siloam  Springs  In  a  southeasterly  direction 
to  the  Washington  county  line  and  Intersect- 
ing   said    Washington    county    line,"    and 
"thence  east  with  said  Washington  county 
line  and  with  the  north  line  of  Benton 'county 
to  the  southeast  corner"  of  a  certain  section. 
It  will  be  seen  from  this  description  and  by 
comparison  with  a  map  of  Benton  county, 
of  which  we  take  notice  so  far  as  the  loca- 
tion of  towns  Is  concerned  and  the  sections 
of  land,  there  Is  a  provision  for  a,  road  run- 
ning practically  north  and  south,  near  the 
east  boundary  of  the  county,  from  a  point 
near  the  Missouri  line,  southerly  through 
the  city  of  Rogers,  to  the  Washington  coun- 
ty line,  and  also  a  road  substantially  paral- 
leling the  western  boundary  of  the  county 
from  a  point  on  the  Missouri  line  south  to 
the  Washington  county  line,  and  also  a  road 
from  the  city  of  Rogers,  connecting  with  the 
eastern  road  Just  mentioned,   and  running 
northwesterly  through  the  city  of  Benton- 
ville and  certain  other  municipalities,  and 
connecting  with  the  western  road  at  Decatur. 
The  statute  creating  district  No.  3  pro- 
rtdes  for  a  road  beginning  on  the  Missouri 
line  in  a  certain  section  near  the  town  of 
Oarvena,  Mo.,  thence  in  a  southeasterly  di- 
rection, through  Bella  Vista,  to  Bentonville, 
thence  in  a  southerly  direction,  through  Cave 
Springs,  to  the  Washington  county  line,  to 
a  point  in  a  certain  section ;  also  a  road  be- 
gtanlng  at  the  Intersection  of  the  road  from 
Rogers  to  Bentonville  In  district  No.  2,  near 
Droke  tchoolhouse    in    a    certain    section, 


thence  hi  a  westerly,  direction  to  Morning 
Star  schoolhouse,  thence  south  and  west  to 
Vaughan,  thence  south  and  west,  through 
Mason  Valley,  to  an  intersection  with  the 
line  between  two  specified  sections  of  land, 
and  thence  along  or  near  the  section  line  and 
through  the  town  of  Highflll,  thence  in  a 
general  westerly  direction  through  Spring- 
town,  thence  hi  a  general  southwesterly  di- 
rection to  an  intersection  with  the  road  from 
Siloam  Springs  to  Gentry,  In  district  No.  2 ; 
also  a  road  beginning  at  or  near  Morning 
Star  schoolhouse,  and  running  west  one-quar- 
ter mile,  thence  north  to  an  Intersection  with 
the  Bentonville  and  Center  road  In  district 
No.  2. 

The  statute  creating  district  No.  4  author- 
izes the  Improvement  of  a  road  beginning  at 
Elkhorn  tavern  and  running  westerly  to  the 
town  of  Pea  Ridge,  "thence  in  a  general 
southerly  direction  on  the  most  practical 
route  to  an  Intersection  with  the  road  from 
Rogers  to  Garfield,"  in  district  No.  2,  at  or 
near  the  town  of  Rogers ;  also  a  road  begin- 
ning at  the  southeast  corner  of  the  public 
square  In  Bentonville,  thence  in  a  northeast- 
erly direction  to  an  Intersection  with  the 
above-described  road  from  Pea  Ridge  to  Rog- 
ers, at  or  near  the  bridge  across  Sugar  creek. 
[1]  In  each  of  the  statutes  the  roads  are 
mentioned  as  public  roads.  Learned  counsel 
for  appellants  argue  with  great  earnestness 
that  the  statutes  do  not  declare  the  roads  to 
be  public  roads,  and  this  is  one  of  the 
grounds  for  attack.  We  dp  not  think  that  it 
was  essential  to  the  validity  of  the  statutes 
that  there  should  be  an  express  declaration 
therein  that  the  roads  have  already  been  es- 
tablished as  public  roads.  On  the  contrary, 
we  hold  that,  if  they  are  not  public  roads,  it 
devolves  on  those  assailing  the  validity  of 
the  statute  to  make  it  so  appear.  But,  as 
a  matter  of  fact,  the  sections  of  these  stat- 
utes describing  the  roads  each  starts  out  with 
an  express  statement  that  they  are  public 
roads,  and  we  think  that  the  attack  on  this 
ground  is,  from  any  viewpoint,  unfounded. 
[2,  3]  It  Is  alleged  In  the  complaint  (and 
this  must  be  treated  on  demurrer  as  true) 
that  there  are  several  public  roads  from 
Rogers  to  Bentonville,  and  It  is  contended 
that  this  renders  uncertain  the  description  of 
the  road  "beginning  at  Rogers,  connecting 
with  the  above-described  north  and  south 
road,  and  running  west  through  Bentonville, 
Centerton  to  Decatur."  Conceding  that  there 
is  more  than  one  public  road  between  Rog- 
ers and  Bentonville,-  there  is  nothing  to  show 
that  there  is  not  a  particular  one  forming 
the  continuous  route  from  Rogers  to  Decatur, 
so  as  to  answer  the  description  In  the  stat- 
ute. 

[4]  Again,  it  is  argued  that  the  words 
"thence  in  a  general  southerly  direction  on 
the  most  practical  route  to  an  Intersection 
with  the  road   from  Rogers  to  Garfield," 
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found  In  the  statute  creating  description  of 
the  road  from  Elkhorn  tavern  to  Rogers, 
shows  that  It  Is  not  a  public  road.  Such  Is 
not  the  necessary  effect  of  those  words. 
There  may  be  more  than  one  public  road  be- 
tween Pea  Ridge  and  Rogers,  and  the  com- 
missioners are  there  authorized  to  select  the 
most  practical  one. 

[6]  It  Is  next  contended  that  the  districts, 
particularly  No.  2,  in  which  the  roads  to  be 
improved  parallel  the  eastern  and  western 
boundaries,  and  also  run  practically  across 
the  county  for  the  purpose  of  connecting 
those  two  roads,  are  too  diverse  to  constitute 
one  improvement  The  boundaries  of  the 
district  extend  three  miles  on  each  side  of 
these  roads.  While  the  territory  is  large 
and  the  roads  to  be  Improved  are  extensive, 
we  cannot  say  on  the  face  of  the  statute  that 
these  roads  cannot  be  treated  as  a  single  im- 
provement, and  that  the  finding  of  the  Legis- 
lature to  that  effect  is  arbitrary.  They  fall 
within  the  rule  announced  In  the  case  of 
Johns  v.  Road  Improvement  District  of 
Bradley  County,  218  S.  W.  380,  decided  this 
day. 

[I]  The  point  is  made,  also,  that  the  stat- 
utes constitute  an  invasion  of  the  Jurisdic- 
tion of  the  county  court,  for  the  reason  that 
there  is  no  provision  for  the  county  court 
to  lay  out  the  roads  to  be  improved.  The 
answer  to  this  has  already  been  stated,  in 
saying  that  the  roads  appear  to  have  al- 
ready been  established  as  public  roads,  and 
It  Is  unnecessary  to  invoke  the  jurisdiction 
of  the  county  court  Each  of  the  statutes 
provide,  however,  that  the  commissioners  of 
each  district  "may,  with  the  consent  of  the 
county  court  of  Benton  county,  change  the 
route  of  any  of  the  roads  herein  provided 
for,  or  eliminate  any  of  them,  and  may  build 
such  laterals  as  they  may  deem  expedient 
the  same  to  be  constructed  upon  highways 
laid  out  by  the  county  court"  This  Is  a 
clear  recognition  in  the  statute  of  the  Juris- 
diction of  the  county  court  over  the  subject 
of  public  roads,  and  an  authority  to  Invoke 
the  aid  of  that  Jurisdiction  for  the  purposes 
mentioned. 

[7]  Each  of  the  statutes  contains  a  section 
which  reads  as  follows: 

"Said  board  of  commissioners  are  further 
required  to,  upon  the  petition  of  51  per  cent 
of  either  a  majority  in  number,  acreage,  or  val- 
uation of  property  owners  in  any  defined  dis- 
trict or  part  of  Benton  county  not  now  includ- 
ed in  this  act,  asking  that  additional  territory 
be  embraced  in  this  district  for  the  purpose  of 
building  or  improving  any  road  or  roads  not 
now  included  in  this  district,  it  shall  be  the 
duty  of  said  board  of  commissioners  to  include 
said  territory  in  said  improvement  district,  and 
to  assume  jurisdiction  over  it,  and  to  proceed 
to  build,  maintain  and  to  construct  a  public  road 
or  roads  as  is  herein  provided  in  this  act" 

It  h?  difficult  to  discover  the  meaning  of 
the  lawmakers  from  the  language  used  in 


this  provision.  It  does  not  provide  merely 
for  the  change  of  boundaries  for  the  purpose 
of  including  laterals  or  changes  in  the  route 
of  the  road,  for  that  Is  provided  for  in  an- 
other section.  Giving  the  language  the 
force  which  -Its  use  necessarily  implies,  it 
seems  to  confer  authority  for  the  creation 
of  entirely  new  districts;  but  it  is  ineffec- 
tual for  that  purpose,  for  the  reason  that 
there  is  no  provision  made  in  the  statute  for 
the  assessment  of  benefits  and  the  levy  and 
collection  of  taxes  for  that  purpose.  The 
section  is  entirely  inoperative,  and  is  there- 
fore void ;  but  that  does  .not  affect  the  valid- 
ity of  the  remainder  of  the  statute,  which 
provides  that,  if  for  any  reason  any  section 
or  part  of  this  act  shall  be  held  unconstitu- 
tional or  Invalid,  that  fact  shall  not  affect 
the  validity  of  any  other  part  of  the  statute, 
"but  the  remaining  portion  shall  be  enforced 
without  regard  to  that  so  Invalidated." 
There  is  no  allegation  that  the  commissioners 
were  about  to  proceed-  under  the  section  just 
quoted,  and  appellants  are  not  entitled  to 
any  relief  on  that  score. 

[I]  In  the  principal  section  in  each  of  the 
statutes,  defining  the  power  of  the  board  of 
commissioners,  it  is  declared  that  they  "are 
hereby  vested  with  the  power  and  authority, 
and  it  is  hereby  made  their  duty,  to  build, 
construct  maintain,  and  repair  said  road  or 
roads  within  said  district  as  hereby  pro- 
vided." The  contention  Is  that  this  is  an 
attempt  to  confer  authority,  not  only  to  con- 
struct the  original  improvement  but  that  It 
contains'  the  continuing  authority  "to  main- 
tain and  repair"  said  road  or  roads,  and  that 
to  vest  such  power  in  the  board  of  commis- 
sioners, without  orders  of  the  county  court, 
would  constitute  an  invasion  of  the  jurisdic- 
tion of  that  court  over  public  roads.  We  do 
not  think  that  this  language,  standing  alone 
and  without  any  other  provision  in  the  stat- 
ute to  carry  it  into  effect  constitutes  suffi- 
cient authority  for  the  commissioners  to 
exercise  a  continuing  power  in  the  mainte- 
nance and  future  repair  of  the  roads.  The 
first  section  declares  that  the  lands  described 
"are  hereby  made  an  Improvement  district 
for  the  purpose  of  constructing  and  improv- 
ing highways  in  Benton  county."  This  ap- 
pears to  be  in  conflict  with  the  subsequent 
section,  which  uses  the  term  "maintain  and 
repair  said  road  or  roads." 

An  examination  of  the  entire  statute  shows 
clearly  that  it  was  the  intention  of  the  law- 
makers to  provide  only  for  the  original  im- 
provement and  for  an  assessment  of  benefits 
to  raise  funds  to  pay  therefor.  The  statute, 
in  other  words,  treats  the  project  as  a  single 
one,  and  there  is  no  provision  for  separate 
contracts  for  maintenance  or  repair,  or  for 
reassessments  of  benefits  for  the  new  work  to 
be  done  from  time  to  time  In  the  mainte- 
nance and  repair  of  the  road.  The  framers 
of  the  statute  must  have  used  a  term  in 
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connection  with  the  word  "Improve,"  so  as 
to  give  the  language  Its  broadest  effect  in 
authorizing  the  Improvement  of  the  public 
roads  described  so  that  there  might  be 
found  no  restriction  upon  the  power  of  the 
commissioners  to  improve  the  roads;  but,  In 
the  absence  of  further  provision  sufficient  to 
carry  out  the  continuing  power  to  maintain 
and  repair  the  roads  after  they  have  been 
improved,  we  must  assume  that  there  was  no 
Intention  on  the  part  of  tile  lawmakers  to 
confer  continuing  power  for  that  purpose. 
The  words  "build,  construct,  maintain  and 
repair,"  as  used  with  reference  to  estab- 
lished public  roads,  were  Intended  as  synony- 
mous terms,  to  express  broadly  the  power  to 
be  conferred. 

The  commissioners  are  authorized  in  sub- 
sequent sections  to  form  only  one  set  of 
plans  for  the  Improvement,  and  to  assess 
benefits  accruing  only  from  the  original  im- 
provement, which  shows  that  the  lawmakers 
did  not  Intend  to  authorize  assessments  for 
future  maintenance  and  repairs.  The  fact 
that  the  commissioners  are  continued  In 
power  after  the  completion  of  the  improve- 
ment does  not  Imply  the  power  to  make  new 
contracts  for  maintenance  and  repair,  and  to 
assess  benefits  arising  from  the  same,  for  the 
manifest  purpose  of  continuing  the  authority 
of  the  commissioners  was  merely  to  provide 
for  collecting  assessments  and  paying  the  cost 
of  Improvement  and  the  bonds  sold  for  that 
purpose.  We  are,  therefore,  not  called  on  to 
decide  what  would  be  the  effect  of  a  statute 
which  attempts  to  confer  continuing  power 
on  the  board  of  commissioners  to  maintain 
and  repair  public  roads.  Whether  or  not 
that  would  be  an  invasion  of  the  Jurisdic- 
tion of  the  county  court  we  need  not  now 
consider. 

[>]  This  statute  does  not,  however,  contain 
any  provision  that  the  plan  for  the  improve- 
ment must  be  submitted  to  and  approved  by 
the  county  court,  and  it  is  contended  that 
this  constitutes  an  Invasion  of  the  county 
court's  jurisdiction.  '  We  have  never  had 
that  question  before  us  for  decision,  and  now 
for  the  first  time  the  question  Is  squarely 
presented  whether  or  not  an  improvement 
district  created  by  statute  can  be  authorized 
to  make  improvements  on  public  highways 
without  obtaining  the  approval  of  the  county 
court.  Our  conclusion  is  that  the  authority 
to  improve  a  public  highway  does  not  invade 
the  jurisdiction  of  the  county  court.  The 
road  Is  a  public  highway,  but  the  improve- 
ment is  for  the  betterment  of  the  contiguous 
lands.  The  Improvement  of  the  road  does 
not  in  any  sense  constitute  au  Interference 
with  the  general  control  of  the  county  court 
over  public  highways.  The  authority  of 
the  board  of  commissioners  is  to  bring  about 
a  betterment  of  the  highway,  and  not  a  detri- 
ment The  authority  of  each  body — that  is 
to  say,  the  board  of  commissioners  and  the 
218  S.W.-26 


PATTERSON  385 

8.W.) 

county    court — may    be    exercised    without 
hlnderance  to  the  other. 

This  Is  illustrated  by  the  decision  of  this 
court  in  the  case  of  Pulaski  Gaslight  Co.  v. 
Remmel,  07  Ark.  318,  133  S.  W.  1117,  where 
we  held  that  there  was  no  conflict  between 
the  authority  of  a  board  of  Improvement  to 
pave  a  street  and  the  general  authority  of 
the  city  council  over  the  streets  of  a  munici- 
pality. Wherever  the  powers  conflict,  that  of 
the  board  of  commissioners  must  yield  to  the 
jurisdiction  of  the  county  court;  but  as  be- 
fore stated,  there  arises  no  necessary  con- 
flict from  the  authority  of  the  commissioners 
to  Improve  the  road.  It  Is  suggested  that  the 
county  court,  after  the  completion  of  the  im- 
provement might  exercise  Its  Jurisdiction 
over  the  road  and  destroy  it.  This  may  be 
true,  but  it  is  not  to  be  presumed  that  a  coun- 
ty court  would  abuse  its  power,  and,  If  it 
should  attempt  to  do  so,  remedies  are  avail- 
able to  prevent  It.  The  county  court,  in  the 
exercise  of  its  power,  Is  subject  to  legislative 
restrictions,  and  remedies  may  be  and  are 
afforded  for  appeals  from  Judgments  of  the 
county  courts  abusing  their  power. 

[11]  It  is  next  contended  that  a  provision 
in  the  statute  for  assessment  of  benefits  Is 
contradictory  and  unenforceable,  in  that  the 
commissioners  are  required,  in  making  as- 
sessments, to  enter  the  lands  upon  the  tax 
books  "in  convenient  subdivisions,  as  sur- 
veyed by  the  United  States  government"  and 
that  there  is  no  provision  for  assessing  town 
lots,  which  cannot  be  described  by  subdivi- 
sions under  the  government  surveys.  This 
provision  is  merely  directory,  and  it  does 
not  mean  that  an  assessment  of  a  given 
tract  of  land  under  another  description 
would  not  be  valid.  The  provision  merely 
designates  the  most  appropriate  method  of 
description,  but  it  is  only  applicable  so  far  as 
it  can  be  used  to  describe  lands  in  .the  dis- 
trict. Other  methods  of  description  may  be 
used,  when  the  directed  method  is  not  ap- 
plicable. 

[11]  The  contention  Is  made  that  the  stat- 
ute should  be  declared  void,  because  it  gives 
the  board  power  to  vacate  public  roads ;  but 
this  is  not  true,  because,  as  we  have  already 
seen,  the  statute  provides  that  any  change  in 
the  route  must  be  with  the  approval  of  the 
county  court 

There  Is  also  a  contention  that  the  statute, 
in  confining  the  limits  of  the  district  to  lines 
three  miles  distant  from  the  roads  to  be 
Improved,  is  arbitrary,  and  that  it  excludes 
other  lands  which  may  be  benefited  from  the 
Improvement  It  is  pointed  out  that  lands  la 
the  county  east  of  the  three-mile  limit  of 
the  territory  along  the  road  paralleling  the 
east  boundary  of  the  county  will  be  neces- 
sarily benefited  because  of  the  opportunity  to 
use  the  road,  and  that  the  same  condition 
exists  with  reference  to  lands  west  of  the 
limits  of  the  boundary  of  that  part  of  the 
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district  which  parallels  the  west  line  of  the 
county. 

[12]  We  have  frequently  had  similar  ques- 
tions before  us,  and  we  have  uniformity  held 
that  the  legislative  determination  as  to 
benefits  is  conclusive,  unless  It  Is  manifestly 
arbitrary  and  without  foundation.  The  lat- 
est case  on  this  subject  is  Bush  v.  Road  Im- 
provement District  of  Lee  County,  216  S.  W. 
680.  And  another  illustrative  case  is  that 
of  Hill  v.  Echols,  215  S.  W.  882. 

[13]  It  is  contended  that  the  statute  cre- 
ates a  perpetuity,  by  keeping  the  commis- 
sioners In  office,  with  power  to  name  their 
own  successors.  No  perpetuity  is  created  by 
these  statutes,  for  the  districts  are  brought 
Into  being  for  specified  purposes,  and  last 
only  until  those  purposes  are  accomplished. 
The  commissioners  are  kept  in  authority  only 
for  that  purpose,  and  there  Is  no  Inhibition 
in  the  Constitution  against  the  method  of  re- 
appointing commissioners,  so  as  to  continue 
the  existence  of  the  board  until  the  purposes 
of  the  district  have  been  accomplished.  The 
Constitution  does  not  restrict  the  power  of 
the  Legislature  with  respect  to  the  method 
of  appointing  commissioners  of  local  Improve- 
ment districts,  or  in  providing  for  the  ap- 
pointment of  their  successors.  Reltzammer 
v.  Desha  Road  Imp.  Dist,  218  S.  W.  773. 
We  find  nothing  else  in  the  case  which  has 
not  been  settled  by  repeated  decisions  of  this 
court 

[14]  It  is  alleged  in  the  complaint  that  no- 
tices of  Introduction  of  the  bills  for  these 
statutes  were  not  given  as  required  by  the 
Constitution  (article  5,  §  26),  and  counsel  re- 
new this  oft-repeated  attack  on  the  validity 
of  the  statutes.  In  the  case  of  Davis  v. 
Gaines,  48  Ark.  S70,  8  S.  W.  184,  this  court 
held  that  a  presumption  will  be  conclusively 
indulged  that  the  Legislature  found  that  the 
notice  was  given.  The  doctrine  of  that  case 
remains'  to  that  extent  unimpaired,  and  has 
been  recognized  in  all  subsequent  deci- 
sions, including  the  recent  case  of  Booe  v. 
Road  Improvement  District,  216  S.  W.  600, 
where  we  held  that  the  provision  of  the  Con- 
stitution requiring  notice  is  mandatory,  and 
that  a  presumption  In  favor  of  the  legislative 
finding  that  the  notice  was  given  will  not  be 
indulged,  where  the  circumstances  were  such 
that  it  could  not  have  been  given. 

The  decree  of  the  chancellor  is  therefore 
affirmed. 

HART,  J.  (dissenting).  Judge  WOOD  and 
the  writer  are  content  to  declare  the  law  as 
we  find  it  written,  and  therefore  dissent 
from  that  part  of  the  opinion  which  holds 
that  the  statute  does  not  authorize  or  em- 
power the  commissioners  to  maintain  and 
repair  the  roads. 

The  section  which  confers  the  power  and 
duty  upon  the  commissioners  to  make  the 
improvement  is  the  same  in  each  district 


In  district  No.  8,  it  1b  section  6,  and  reads 
as  follows: 

"The  said  board  of  commissioners  shall  have, 
and  they  are  hereby  vested  with  the  power  and 
authority,  and  it  is  hereby  made  their  duty  to 
build,  construct,  maintain,  and  repair  said  road 
or  roads  within  said  district  as  herein  provided, 
and  to  carry  out  the  improvements  herein  con- 
templated, and  in  so  doing  shall  expend  all 
necessary  sums  of  money  authorized  to  be  lev- 
ied and  collected  uader  the  authority  of  thii 
act:  Provided,  that  said  commissioners  shall 
not  expend  more  than  four  thousand  dollars 
($4,000.00)  per  mile  in  building  and  construct- 
ing the  highway  or  highways  herein  designated 
or  those  that  may  be  designated  by  said  com- 
mission under  the  provisions  of  this  act  Said 
four  thousand  dollars  to  be  exclusive  of  state 
and  federal  aid,  and  exclusive  of  all  funds  de- 
rived from  the  assessment  of  benefits  of  rail- 
roads and  tramways,  and  said  sum  to  be  also 
exclusive  of  the  amount  of  interest  that  shall 
be  required  to  be  paid  on  bonds  of  said  im- 
provement district." 

The  f  ranters  of  the  act  must  be  understood 
to  have  used  words  in  their  natural  sense, 
and  to  have  intended  what  they  said.  When 
the  language  of  a  statute  is  plain,  and  con- 
veys a  clear  and  definite  meaning,  courts 
should  give  to  the  statute  the  exact  meaning 
conveyed  toy  the  language,  adding  nothing 
thereto  and  taking  nothing  therefrom.  When 
tested  by  the  language  used,  It  is  evident 
that  the  power  to  maintain  the  roads  Is 
as  plainly  and  clearly  conferred  as  is  the 
power  to  construct  them  in  the  first  Instance. 

The  section  provides  that  the  board  is 
hereby  vested  with  the  power  and  authority, 
and  it  Is  hereby  made  its  duty,  to  build, 
construct,  maintain,  and  repair  said  road 
or  roads  as  herein  provided.  The  language 
is  too  plain  to  need  construction.  The  power 
to  repair  and  maintain  is  as  plainly  conferred 
as  the  power  to  construct  This  is  shown  by 
the  latter  part  of  the  section,  which  limits 
the  cost  of  construction  to  $4,000  per  mile. 
If  the  act  is  too  indefinite  to  confer  the  power 
to  make  assessments  for  the  repair  and  main- 
tenance of  the  roads,  it  is  likewise  too  in- 
definite to  confer  the  power  to  levy  assess- 
ments to  construct  the  roads.  If  it  is  too 
Indefinite  to  be  capable  of  enforcement  in 
the  matter  of  repairs  and  maintenance,  it 
is  subject  to  the  same  vice  with  regard  to 
construction.  The  language  in  the  one  case 
is  as  plain  as  in  the  other.  The  words  "as 
herein  provided"  as  clearly  and  definitely 
refer  to  the  maintenance  of  the  roads  as 
they  do  to  the  construction  thereof.  To  hold 
otherwise  would  be  to  hold  that  the  General 
Assembly  meant  to  say  that  which  it  did  not 
say,  and  that  it  did  not  say  that  which  in  the 
clearest  and  plainest  language  it  has  said. 

But  it  is  said  that  there  la  a  section  which 
provides  for  the  continuation  of  the  commis- 
sioners in  office,  and  that  it  bears  out  the 
construction  of  the  majority.    In  district  3, 
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this  section  la  No.  1.  It  first  provides  that 
the  lands  hereafter  described  are  hereby 
made  an  improvement  district  for  the  pur- 
pose of  Improving  certain  highways  In  Ben- 
ton county.  Ark.  Commissioners  are  then 
provided  for,  whose  terms  of  office  are  fixed, 
at  6  years.  It  is  then  provided  that  the 
commissioners,  not  less  than  30  days  before 
the  expiration  of  their  .term  of  office,  shall 
elect  five  commissioners  to  succeed  them- 
selves, whose  term  of  office,  snail  be  6  years, 
and  who  shall  hold  office  until  their  suc- 
cessors are  elected  and  qualified,  which  shall 
be  done  in  the  same  manner.  Continuing, 
the  section  reads: 

"After  which  the  commissioners  of  said  dis- 
trict shall  be  maintained  in  succession  in  the 
same  way  and  as  a  board  of  improvement  for 
the  preservation  and  maintenance  of  the  high- 
way or  highways  herein  contemplated." 

It  will  be  noted  that  the  language  used  is 
not  for  the  preservation  and  maintenance  of 
the  commissioners,  in  order  to  provide  for 
collecting  assessments  and  paying  the  cost 
of  the  improvement  That  purpose  is  pro- 
vided for  in  subsequent  sections.  The  lan- 
guage used  is  that  the  board  shall  be  main- 
tained in  succession  in  the  same  way  and  as 
a  board  for  the  preservation  and  mainte- 
nance of  the  highways.  As  we  read  the  law, 
the  maintenance  of  the  board  for  the  preser- 
vation and  maintenance  of  the  highways  does 
not  and  cannot  (except  as  made  so  by  the 
decision  of  the  majority)  mean  continuing 
the  board  "merely  to  provide  for  collecting 
assessments  and  paying  the  cost  of  the  Im- 
provement and  the  bonds  sold  for  that  pur- 
pose." 

For  the  sake  of  convenience,  It  may  not 
be  Inappropriate  to  discuss  that  portion  of 
the  opinion  which  approves  the  manner  of 
selecting    commissioners   in   succession.     As 
we  have  Just  seen,  the  section  provides  that 
the  original  commissioners  shall  hold  office 
for  a  term  of  6  years,  and  shall  elect  their 
successors  for  a  term  of  6  years,  and  they 
in  turn  shall  elect  their  successors  for  a  like 
term.     In  Board  of  Improvement  of  Sewer 
District   No.   2   v.    Moreland,    94   Ark.   380, 
127  S.  W.  469,  21  Ann.  Cas.  957,  the  court 
held  that  the  commissioners-  of  an  Improve- 
ment district  within  a  city  are  public  officers. 
The  statutes  creating  the  districts  in  the 
case  at  bar  speak  of  the  terms  of  office  of  the 
commissioners.    In  the  first  place,  we  think 
it  is  contrary  to  -our  American  institutions 
that  officers  should  perpetuate  themselves  in 
office,  or  even  that  they  should  be  given  the 
Power  to  elect  their  successors  in  office    The 
Power  given  to  the  board  to  continue  itself 
hi  succession  Is  also  opposed  at  least  to 
the  spirit  of  section  19  of  our  BUI  of  Rights, 
which  provides  that  perpetuities  and  mon- 
opolies are  contrary  to  the  genius  of  a  re- 
public. 
Having  reached  the  conclusion  that  the 


statute  gives  to  the  commissioners  the  power 
to  maintain  and  repair  the  roads,  it  becomes 
necessary  to  consider  whether  the  authority 
conferred  is  violative  of  article  7,  5  28,  of  the 
Constitution,  which  confers  upon  the  county 
courts  exclusive  original  jurisdiction  in  all. 
matters  relating  to  roads,  bridges,  etc.  In- 
asmuch as  this  question  has  not  been  dis- 
cussed in  the  majority  opinion,  and  is  there- 
fore a  matter  subject  to  Judicial  determi- 
nation hereafter,  it  will  be  only  necessary  to 
briefly  state  our  views  on  this  point  This 
court  has  expressly  held  that,  under  the  sec- 
tion of  the  Constitution  just  referred  to,  the 
Legislature  has  no  power  to  vest  any  other 
tribunal  than  the  county  court  with  Juris- 
diction over  the  expenditure  of  the  road 
funds  raised  under  the  general  revenue 
clause  of  the  Constitution.  City  of  El  Dorado 
v.  Union  County,  122  Ark.  184',  182  S.  W. 
899. 

This  court  has  repeatedly  recognized  the 
wisdom  of  giving  exclusive  original  juris- 
diction to  the  county  courts,  not  only  In  lay- 
ing out,  vacating,  and  altering  public  roads, 
but  also  in  preserving,  repairing,  and  main- 
taining them.  The  reason  Is  that  the  roads 
are  devoted  to  public  use.  A  public  road  Is  a 
county  road,  which  the  entire  public  travels, 
and  In  which  it  Is  Interested.  Of  course, 
the  jurisdiction  over  roads  might  have  been 
conferred  upon  some  other  tribunal,  had  the 
framers  of  the  Constitution  seen  fit  to  do  so ; 
but  under  our  Constitution  counties  are  the 
units  of  government,  and  it  was  deemed  best 
to  vest  In  them  the  exclusive  original  Juris- 
diction over  roads  and  bridges.  It  was  mani- 
festly intended  that  one  tribunal  should  have 
the  exclusive  original  Jurisdiction,  not  only 
of  establishing,  vacating,  and  altering  high- 
ways, but  also  of  preserving,  repairing,  and 
maintaining  the  same  for  the  purpose  of 
acquiring  uniformity  in  the  system,  and  to 
the  end  that  the  public  interests  might  best 
be  subserved.  Otherwise  the  conflicting  in- 
terest of  the  various  towns  and  localities 
in  the  county  might  prevent  such  a  location 
and  maintenance  of  the  roads  as  would  be 
best  for  the  public  good. 

To  Illustrate:  Benton  county  is  a  large 
county,  and  there  are  other  public  roads 
in  the  county,  that  are  not  to  be  Improved 
under  the  acts  under  consideration  in  this 
case.  At  present  the  county  court  has  the 
exclusive  Jurisdiction  to  preserve  and  main- 
tain these  roads.  If  the  commissioners 
should  be  given  charge  of  the  preservation, 
maintenance,  and  repair  of  the  roads  enu- 
merated in  the  acts  in  question,  and  the  other 
public  roads  are  under  the  jurisdiction  of 
the  county  court  for  the  same  purpose,  It  ■ 
Is  evident  that  there  Is  and  can  be  no  uni- 
formity in  preserving,  maintaining,  and  re- 
pairing the  roads  of  Benton  county  as  a 
whole.  The  conflicting  interests  of  the  vari- 
ous towns  and  localities,  and  the  divergent 
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views  of  the  various  officers  given  charge  of 
the  matter,  will  Inevitably  result  in  Injury 
to  the  public  Interests. 

It  is  suggested  in  the  majority  opinion 
that,  if  the  county  court  abuses  its  discre- 
tion in  any  particular,  the  courts  could  cnib 
It  Does  this  mean  that  the  county  court 
Is  to  be  a  mere  figurehead,  and  obey  the 
mandates  of  the  commissioners  and  approve 
their  suggestions?  If  so,  where  is  its  free- 
dom of  Judgment  or  real  Jurisdiction  over 
roads?  To  exercise  jurisdiction  over  a  sub- 
ject means  to  give  thought  and  direction  to 
the  subject  within  well-defined  limits;  but 
it  does  not  mean  that  the  tribunal  exercising 
the  jurisdiction  must  approve  the  acts  of 
another  body,  or  else  be  deprived  of  any 
voice  or  judgment  in  tbe  matter  at  all. 

Again,  other  road  districts  might  be  cre- 
ated, until  every  public  road  in  the  county 
Is  Included  In  some  district.  Suppose  the 
commissioners  who  construct  the  roads  are 
given  Jurisdiction  to  preserve,  maintain,  and 
repair  them;  there  are  usually  from  three 
to  five  commissioners  In  each  district,  and 
they  are  given  the  power  to  appoint  agents 
and  servants  to  aid  them  in  their  work.  If 
this  should  be  done,  then  Indeed  we  shall 
have,  not  only  an  unwieldly  and  expensive 
system  of  maintaining,  preserving,  and  re- 
pairing our  public  roads,  but  one  where  the 
conflicting  interests  of  the  various  districts 
and  localities  may  work  to  the  injury  of 
the  public.  We  think  the  framers  of  the 
Constitution  had  in  mind  the  probability,  or 
at  least  the  possibility,  of  these  evils,  or 
Injurious  consequences  to  the  public  good, 
when  they  placed  the  exclusive  original  juris- 
diction over  roads  and  bridges  under  the 
same  tribunal  in  the  various  counties.  The 
people  vested  the  exclusive  jurisdiction  over 
roads  In  the  same  tribunal  in  each  county, 
to  the  end  that  there  might  be  uniformity 
in  the  system  of  constructing  and  maintain^ 
lng  roads,  and  to  the  further  end  that  the 
tribunal  vested  with  control  over  them  should 
be  elected  by  the  whole  people  and  account- 
able to  them. 

We  are  constrained  to  concur  in  that  part 
of  the  opinion  of  the  majority  which  holds 
that  the  act  should  not  be  held  Invalid  be- 
cause no  notice  of  the  intention  to  apply 
therefor  was  given  In  accordance  with  the 
provisions  of  article  5,  |  26,  of  the  Constitu- 
tion, but  for  an  altogether  different  reason. 
We  think  that  the  provisions  of  section  26, 
art.  5,  of  the  Constitution  were  intended  to 
be  mandatory,  and  should  have  been  so  con- 
strued In  the  case  of  Davis  v.  Gaines,  48 
Ark.  370,  3  S.  W.  184,  instead  of  having 
been  held  to  be  directory  merely.  We  would 
'  be  In  favor  of  overruling  altogether  the  hold- 
ing in  that  case  to  the  effect  that  the  question 
of  whether  notice  was  given  as  required  by 
the  Constitution  was  not  open  to  judicial 
review,  were  It  not  that  such  decision  would 


operate  retrospectively  and  would  disturb 
vested  rights.  It  is  true  that  some  of  tbe 
reasoning  in  the  recent  case  of  Booe  v.  Road 
Imp.  Dist  No.  4  of  Prairie  County,  216  S. 
W:  500,  is  opposed  to  this  view;  but  the 
reasoning  was  not  necessary  to  the  decision 
made,  and  was  used  to  show  that  the  court 
would  not  be  in  favor  of  making  a  decision 
which  would  disturb  vested  rights.  Tbe 
opinion  proceeded  on  the  theory  that  the 
decisions  of  a  court  operate  retroactively, 
and  rights  which  should  be  regarded  as 
certain  and  fixed  should  not  be  disturbed. 

Property  is  purchased  and  investments 
are  made  upon  the  faith  of  the  stability  of 
the  decisions  of  a  court,  and  more  harm 
than  good  would  result  from  rendering  de- 
cisions which  would  impair  the  obligation 
of  contracts  or  disturb  vested  rights,  even 
though  the  decisions  overruled  were  mani- 
festly wrong  and  unjust  All  that  was  nec- 
essary to  decide  in  the  Booe  Case  was  that 
the  passage  of  an  act  is  conclusive  of  the 
fact  that  due  notice  of  the  Intention  to  apply 
for  the  passage  of  a  special  bill  wa*  given, 
unless  the  records,  of  which  the  courts  may 
take  judicial  notice,  show  otherwise.  As 
pointed  out  in  that  opinion,  courts  cannot 
act  upon  admissions  or  proof  made  by  the 
parties  in  determining  the  constitutionality 
of  statutes.  If  this  were  so,  laws  could  be 
made  or  abrogated  by  agreement  or  by  proof 
made  during  tbe  trial,  at  the  option  of  liti- 
gants. Where  courts  have  record  evidence 
to  guide  them  as  to  the  question  of  notice, 
all  uncertainty  with  regard  to  the  giving 
of  the  notice  will  be  eliminated. 

The  section  of  the  Constitution  with  re- 
gard to  giving  notice  provides  that  the  Legis- 
lature may  prescribe  the  manner  of  giving 
it  It  further  provides  that  the  evidence 
of  such  notice  having  been  published  shall 
be  exhibited  in  the  General  Assembly  before 
such  act  shall  be  passed.  One  of  the  mean- 
ings in  law  given  to  the  verb  "exhibit"  by 
Webster,  is  to  file  for  record.  Hence  we 
think  the  framers  of  the  Constitution  in- 
tended that  evidence  of  the  notice  should 
be  filed  for  record  in  the  Legislature.  The 
court  then  could  judicially  take  notice  of 
that  record,  and  conclusively  ascertain  wheth- 
er or  not  the  mandate  of  the  Constitution 
had  been  complied  with  If  any  evidence  of 
such  notice  having  been  published  appeared 
on  file  as  a  part  of  the  records  of  the  Legis- 
lature, the  court  for  the  reasons  above  given 
would  not  inquire  into  the  sufficiency  of  the 
notice,  but  would  Indulge  the  conclusive  pre- 
sumption that  the  Legislature  had  deter- 
mined that  it  had  been  given  in  the  manner 
required  by  the  Constitution.  On  the  other 
hand,  if  there  was  nothing  filed  of  record 
in  the  Legislature,  this  would  be  conclusive 
proof  that  the  evidence  of  the  notice  having 
been  published  had  not  been  exhibited  to 
the   Legislature,   and   that   the   mandatory 
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provisions  of  the  Constitution  had  not  been 
compiled  with. 

If  any  of  the  reasoning  in  the  Booe  Case 
should  be  opposed  to  this  view,  it  could  be 
eliminated,  without  overturning  the  sound- 
ness of  that  decision,  and  would  not  disturb 
rested  rights.    The  case  of  Davis  v.  Gaines, 
supra,  however,  was  decided  at  the  November 
term,  1886,  of  this  court,  and  since  that  time 
many    special   acts  have  been  passed   and 
rights  have  grown  up  under  them.    To  set 
aside  the  line  of  decisions  on  this  question 
following  that  case  at  this  date  might  result 
in  more  harm  than  good  in  the  administra- 
tion  of   Justice,   and  would  necessarily  dis- 
turb vested  rights.     In  expressing  the  view 
that   a    decision   now  overruling  a  former 
decision  construing  a  provision  of  our  Con- 
stitution would  have  a  retroactive  effect,  we 
are   not    unmindful  of  the  long-established 
doctrine  of  the  Supreme  Court  of  the  United 
States  to  the  effect  that  the  question  arising 
on  a  statute  in  a  federal  court,  where  vested 
rights  have  accrued,  Is  to  be  determined  by 
the  law  as  Judicially  declared  by  the  highest 
court  of  the  state  when  the  rights  accrue, 
and  that  the  rights  and  obligations  accruing 
under  such  state  of  the  law  would  not  be 
affected    by   a   different   course  of  Judicial 
decisions  subsequently  rendered,  any  more 
than  by  subsequent  legislation,    Loeb  v.  Co- 
lumbia Township  Trustees,  179  U.  S.  472, 
21  Sup.  Ct  174,  45  L.  Ed.  280. 

The  court,  however,  in  that  case  recognized 
that  the  decision  of  the  state  court  overrul- 
ing a  former  decision  acts  retroactively,  and 
pointed  out  that  this  was  the  effect  of  the 
holding  In  Central  Land  Co.  v.  Laldley,  159 
U.  S.  103,  16  Sup.  Ct  80,  40  I*  Ed.  91.  In 
the  latter  case  it  was  held  that  under  the 
statute  giving  the  Supreme  Court  of  the 
United  States  authority  to  review  the  judg- 
raent  of  the  highest  court  of  the  state,  the 
Supreme  Court  of  the  United  States  was 
without  Jurisdiction  if  the  action  of  the 
state  court  was  impeached  simply  on  the 
ground  that  it  had  not  determined  the  rights 
of  the  plaintiff  in  error  in  accordance  with 
Us  decisions  in  force  when  those  rights  ac- 
crued, but  had  followed  its  decisions  of  a 
contrary  character,  rendered  after  his  rights 
had  accrued.   " 

In  Talllaferro  v.  Barnett,  47  Ark.  359, 
1  S.  W.  702,  the  court  held  that  the  decision 
of  a  court  overruling  a  previous  decision  of 
a  court  operates  retrospectively.  Chief  Jus- 
tice Cockrill  said:  "A  decision  of  the  court, 
when  overruled,  stands  as  though  it  had 
never  been,  and  the  court  in  the  reversing 
judgment  declares  what  the  rule  of  law  was 
in  fact  when  the  erroneous  decision  was 
made." 

Again,  in  Apel  v.  Kelsey,  52  Ark.  842,  12 
8.  W.  703,  20  Am.  St  Rep.  183,  the  court  in 
discussing   the   question,    speaking   through 


Judge  Sandels,  said,  that  former  interpreta- 
tions of  the  law  "have  become  rules  of  prop- 
erty, and  cannot  be  overturned  without  op- 
rooting  the  title  to  one-fourth  of  the  property 
of  the  state. 

What  we  have  said  In  the  dissenting  opin- 
ion in  Johns  v.  Road  Imp.  Dlst,  218  S.  W. 
389,  applies  with  equal  force  to  this  case,  and 
need  not  be  repeated  here. 


JOHNS    et   al.   v.  ROAD   IMPROVEMENT 

DISTRICTS  OF  BRADLEY  COUNTY. 

(No.  152.) 

(Supreme  Court  of  Arkansas.     Feb.  2,  1920.) 

1.  Highways  «=>90  —  Statute  ohoting 
land  abutting  boad  and  including 
lands  more  remote  illegal. 

The  omission  from  a  road  district  of  a 
tract  lying  between  one  of  the  roads  to  be  im- 
proved and  other  lands,  which  are  included, 
is  unwarranted  discrimination,  making  the  Road 
District  Act  void. 

2.  Appeal  and  kbrob  <t=»1009(4)— Findings 
op  chancellor  will  not  be  disturbed, 
unless  against  preponderance  of  evi- 
dence.. 

The  findings  of  the  chancellor  on  an  Issue  of 
fact  will  not  be  disturbed,  unless  there  is  a  pre- 
ponderance of  the  testimony  against  them. 

8.  Statutes  4S»286— Evidence  held  to  sup- 
pobt  findings  that  interlineations  were 
not  hade  after  passage  and  appboval. 
Chancellor's  findings  of  fact  that  interlinea- 
tions on  the  face  of  the  enrolled  bill  (1  Road 
Laws  1919,  p.  898),  creating  road  improvement 
districts,    and    on    the    typewritten    legislative 
bill,  as  engrossed,  were  not  made  thereon  after 
the  enrolled  bill  was  signed  by  the  Governor 
and  filed  with  the  secretary  of  state,  held  sup- 
ported by  the  evidence. 

4.  Statutes  <8=39  —  Interlineations  and 
erasures  objectionable. 

Interlineations  and  erasures  in  bills  and 
journal  entries  should  be  avoided,  and  this  is 
particularly  true  of  enrolled  bills. 

5.  Highways  4£=>90  —  Road  Improvement 
District  Act  not  invalid  because  of 
area  included. 

1  Road  Laws  1919,  p.  898,  held  not  void 
because  it  creates  two  highway  districts,  em- 
bracing about  86  per  cent,  of  all  the  lands  in 
the  county,  and  all  the  public  roads  therein, 
except  about  17  miles;  the  test  not  being  the 
extent  of  area  included  in  each  district,  but 
the  singleness  of  the  improvement  and  the  rela- 
tionship to  it  of  the  included  territory,  as  to 
benefits  to  accrue  from  the  improvement 

6.  Highways  «=»90  —  Road  Improvement 
District  Act  held  not  to  invade  prov- 
ince of  county  court. 

1  Road  Laws  1919,  p.  898,  creating  highway 
districts  does  not  authorize  commissioners  to 
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lay  out  and  improve  roads  not  established  as 
public  highways,  thus  invading  province  of 
county  court,  merely  because  the  roads  to  be 
improved  are  not  described  as  public  roads,  and 
the  statute  elsewhere  provides  for  proper,  ac- 
tion by  county  court  with  reference  to  chang- 
es in  route  and  widening  and  straightening  the 
roads. 

7.  Highways  «=90— Improvement  Act  held 
not  to  invade  province  of  county  coubt. 

1  Road  Laws  1919,  p.  898,  creating  high- 
way improvement  districts,  is  not  void,  aB  con- 
ferring a  continuing  power  over  roads  in  the 
commissioners,  in  invasion  of  the  jurisdiction  of 
the  county  court. 

8.  Highways  <£»90— Improvement  Act  held 
not    invasion    of   province    of    county 

COUBT. 

1  Road  Laws  1919,  p.  925,  §  29,  authorizing 
county  court  to  turn  over  to  road  districts  cer- 
tain proportions  of  road  tax  and  to  apportion 
portions  of  general  revenue,  is  merely  direc- 
tory, not  mandatory,  and  does  not  invade  ju- 
risdiction of  county  court. 

9.  Highways  *=»90— Improvement  Act  not 
invalid  because  of  insufficient  assess- 
ment plan. 

The  provisions  of  1  Road  Laws  1919,  p. 
898,  creating  highway  districts  for  the  assess- 
ment of  benefits,  are  sufficiently  definite,  ade- 
quate, and  comprehensive  to  form  the  basis  for 
the  assessments. 

Wood  and  Hart,  JJ.,  dissenting. 

Appeal  from  Bradley  Chancery  Court;  B. 
G.  Hammoch,  Chancellor. 

Action  by  Jeff  Johns  and  others  against  the 
Road  Improvement  Districts  of  Bradley  Coun- 
ty. From  a  decree  sustaining  the  validity  of 
the  statute  creating  the  districts,  plaintiffs 
appeal.    Affirmed. 

J.  O.  Clary  and  B.  L.  Herring,  both  of  War- 
ren, for  appellants. 
J.  R.  Wilson,  of  Warren,  for  appellee. 

McCULLOCH,  O.  J.  Appellants  instituted 
this  action  below,  attacking  the  validity  of  an 
act  of  the  General  Assembly  of  1919  (regular 
session),  creating  two  improvement  districts, 
embracing  contiguous  territory,  for  the  pur- 
pose of  improving  certain  roads  in  that  coun- 
ty. Acts  1919,  vol.  1,  p.  898.  The  two  dis- 
tricts are  separately  designated,  and  they  are 
declared  to  be  separate  organizations,  with 
different  commissioners.  In  other  words,  the 
two  organizations  are  entirely  separate  In 
every  respect,  except  that  they  were  created 
by  the  same  statute,  which  is  in  that  respect 
similar  to  the  statute  which  we  upheld  In  the 
recent  case  of  Van  Dyke  v.  Mack,  214  S. 
W.  23. 

The  dividing  line  between  the  two  districts 
is  an  irregular  one,  though  it  follows  section 
and  half  section  lines,  and  district  No.  1  em- 
braces all  of  the  northern  portion  of  the 
comity,  except  33  sections  in  the  northwest 


corner  of  the  county,  and  district  No.  2  em- 
braces all  of  the  southern  portion  of  the 
county  except  certain  areas  in  the  extreme 
southern  and  southeastern  part  of  the  coun- 
ty equaling  nearly  two  townships  in  extent. 
The  boundary  line  between  the  two  districts 
does  not  run  straight  across  the  county,  but, 
as  before  stated,  is  an  irregular  line,  follow- 
ing, however,  section  and  half  section  lines. 
The  territory  In  district  No.  1  runs  far  down 
the  western  side  of  the  county  well  below  the 
middle  line,  and  the  territory  in  district  No. 
2  runs  up  through  the  center  of  the  county 
far  above  the  middle  line.  The  city  of  War- 
ren, which  is  the  county  seat,  is  situated  in 
the  northeast  portion  of  the  county,  and  the 
roads  converge,  so  to  speak,  on  that  point 
The  division  line  between  the  two  districts  is 
at  that  point  along  the  southern  boundary  of 
the  city  of  Warren.  District  No.  1  includes 
several  roads  to  be  improved,  all  converging, 
as  before  stated,  on  the  city  of  Warren.  One 
of  those  roads  begins  on  the  northern  bound- 
ary of  the  county  in  a  certain  designated  sec- 
tion, and  runs  southerly  to  the  city  of  War- 
ren, and  through  the  city  to  a  certain  point 
along  a  certain  designated  street  Another 
one  of  the  roads  begins  on  the  northern 
boundary  of  the  county,  6  or  8  miles  west  of 
the  beginning  of  the  other  roads,  and  runs 
southeasterly  to  the  city  of  Warren,  and 
thence  through  the  city  on  designated  streets, 
so  as  to  Intersect  with  the  other  road.  The 
other  road  to  be  Improved  begins  on  the 
eastern  boundary  line  of  the  county,  and  runs 
northeasterly  to  the  city  of  Warren,  thence 
through  that  city  along  a  certain  designated 
street,  and  thence  westward  to  the  town  of 
Banks,  and  thence  southwesterly  to  a  cer- 
tain point  connecting  with  a  public  road  com- 
ing across  from  Calhoun  county.  All  of  these 
roads  are  connected  together  in  the  city  of 
Warren. 

In  district  No.  2  the  principal  road  to  be 
improved  is  one  beginning  in  the  southern 
portion  of  the  city  of  Warren,  and  running 
thence  southerly  and  southwesterly  through 
the  town  of  Hermitage,  and  thence  south- 
westerly along  a  designated  route  to  Moro 
Bay,  on  the  southwest  boundary  line  of  the 
county.  The  only  other  road  to  be  improved 
In  that  district  is  one  forming  a  loop,  which 
begins  at  the  intersection  of  what  is  termed 
the  Hermitage  and  Ingalls  public  road  with 
the  road  last  above  described  at  the  town  of 
Hermitage,  and  running  southerly  to  the 
town  of  Ingalls,  on  the  Chicago,  Rock  Island 
&  Pacific  Railway,  thence  in  a  southerly  di- 
rection to  the  town  of  Tick,  on  said  railroad, 
and  thence  northeasterly  to  Johnsvllle,  and 
thence  northeasterly  to  the  intersection  at  a 
certain  point  with  the  aforementioned  road 
from  Warren  to  Moro  Bay. 

Appellants  are  owners  of  real  property  in 
the  two  respective  districts,  and  Joined,  with- 
out objection,  in  a  single  action  against  the 
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commissioners  of  both  districts,  for  the  pur- 
pose of  attacking'  the  validity  of  the  statute 
as  a  whole.  The  chancellor  upheld  the  stat- 
ute, and  an  appeal  has  been  prosecuted. 

[1]  The  first  contention  in  support  of  the 
assault  on  the  statute  is  that  it  is  discrimi- 
natory in  Its  effect,  in  that  a  certain  tract  of 
land  situated  in  the  heart  of  the  affected  ter- 
ritory, and  abutting  on  one  of  the  public 
roads,  is  omitted  entirely  from  each  of  the 
districts,  whilst  other  lands  more  remote  are 
included.  The  tract  alleged  to  have  been 
omitted  intervenes  between  one  of  the  roads 
to  be  improved  and  other  lands  which  are  in- 
cluded, and,  if  the  charge  is  true  that  these 
lands  are  omitted,  it  makes  clear  a  case  of 
unwarranted  discrimination.  Heinemann  y. 
Sweatt,  130  Ark.  70,  106  a  W.  081. 

This  contention  of  appellants,  however,  is 
based  upon  the  charge  that  the  tract  of  land 
in  question  was  omitted  from  the  statute,  but 
that  there  has  been  an  unauthorized  interlin- 
eation on  the  typewritten  legislative  bill  as 
engrossed,  and  on  the  enrolled  bill  signed  by 
the  Governor  and  now  on  file  with  the  sec- 
retary of  state,  showing  the  inclusion  of  the 
tract  alleged  to  have  been  omitted.  In  other 
words,  it  is  conceded  that  the  tract  of  land 
in  question  was  included  in  one  of  the  dis- 
tricts, if  the  face  of  the  enrolled  bill  be  ac- 
cepted as  correct  with  the  interlineation 
thereon ;  but  appellants  contend,  and  attempt 
in  this  case  to  prove,  that  the  interlineations 
were  unauthorized,  and  were  made  after  the 
enrolled  bill  was  signed  by  the  Governor  and 
filed  in  the  office  of  the  secretary  of  state. 
Much  testimony  was  adduced  bearing  on  the 
issue  as  to  when  the  interlineations  were 
made  on  the  original  typewritten  bill  and  the 
enrolled  bill  as  signed.  The  testimony  ad- 
duced by  appellants  tends  to  establish  the 
fact  that  the  interlineations  describing  the 
tract  of  land  in  question  were  not  on  the 
original  bill  as  engrossed  after  It  passed  the 
Senate,  and  that  the  interlineations  on  the 
enrolled  bill  were  not  there  when  the  bill 
was  signed  by  the  Governor  and  filed  in  the 
office  of  the  secretary  of  state.  On  the  other 
hand,  the  testimony  adduced  by  appellees 
tends  to  show  that  the  interlineations  on  the 
original  bill  were  made  after  the  bill  had 
been  prepared,  but  before  its  introduction  in- 
to the  Senate,  and  that  the  interlineations  on 
the  enrolled  bill  were  made  with  the  consent 
of  the  enrolling  committee  of  the  Senate,  be- 
fore it  was  signed  by  either  of  the  presiding 
officers  of  the  two  houses  of  the  Legislature 
or  by  the  Governor. 

Appellants  introduced  clerks  and  assistants 
in  the  office  of  the  secretary  of  state,  who  tes- 
tified that  they  copied  the  enrolled  bill  and 
carefully  compared  the  copy  the  next  morning 
after  the  bill  was  filed  In  the  office  of  the 
secretary  of  state  and  that  these  interlinea- 
tions were  not  there  at  that  time.  The  secre- 
tary of  state  furnished  to  the  state  printer  a 
duly  authenticated  copy  of  the  enrolled  stat- 


ute, and  the  copy  thus  furnished  did  not  show 
these  interlineations.  Another  copy  was  fur- 
nished to  one  of  the  newspapers  at  Warren, 
and  It  did  not  show  the  interlineations.  A 
lady  who  was  a  stenographer  doing  work  for 
members  of  the  Legislature  during  the  ses- 
sion of  1010  testified  that  she  copied  the  bill 
after  it  had  passed  the  Senate  and  was  pend- 
ing in  the  House,  and  that  the  bill  at  this 
time  did  not  have  any  Interlineations  on  it. 
The  testimony  of  all  these  witnesses  tended 
to  show  that  the  interlineations  were  not  on 
the  enrolled  bill  at  the  time  it  was  approved 
and  filed  in  the  office  of  the  secretary  of  state, 
and  the  witnesses  gave  very  definite  state- 
ments on  that  subject,  but  conceded  the  pos- 
sibility of  overlooking  the  interlineations  in 
making  copies. 

It  seems  to  be  conceded  that  the  interlin- 
eations on  the  original  typewritten  bill  are 
in  the  handwriting  of  Mr.  Hugh  R.  Garter,  an 
engineer,  who  at  that  time  was  connected 
with  the  state  highway  department,  and  who 
is  now  the  engineer  for  the  districts  Involved 
in  this  litigation.  The  interlineations  on  the 
enrolled  bill  are  in  the  handwriting  of  Mr. 
Aubert  Martin,  who  was  then  a  clerk  or 
draftsman  In  the  state  highway  department. 
The  testimony  adduced  by  appellees  tends  to 
show  that  after  the  preparation  of  the  bill, 
but  before  its  introduction,  It  was  carefully 
checked  over  by  two  attorneys,  who  were  In- 
terested in  promoting  it,  and  Mr.  Carter,  the 
engineer,  In  the  presence  of  the  senator  who 
introduced  it,  and  that  when  these  omissions 
were  discovered  they  were  supplied  by  the  In- 
terlineations of  Mr.  Carter,  and  that  the  bill 
was  then  Introduced,  and  was  passed  in  that 
form  without  amendment  The  testimony 
further  shows  that,  after  the  bill  had  been 
duly  passed  by  both  houses  and  had  been  en- 
rolled, the  above-mentioned  parties  who  were 
interested  in  the  bill  were  allowed  by  the 
chairman  of  the  enrolling  committee  to  take 
the  enrolled  bill  into  a  committee  room  for 
the  purpose  of  comparison,  to  ascertain 
whether  or  not  there  were  any  errors  therein, 
and  that  they  discovered  that  the  interlinea- 
tions on  the  original  bill  had  been  omitted 
from  the  enrolled  bill,  and  these  interlinea- 
tions were  supplied  by  Mr.  Martin  on  the  en- 
rolled bill.  This  was,  according  to  the  testi- 
mony, with  the  knowledge  and  consent  of  the 
enrolling  committee,  and  was  done  before  the 
bill  was  signed  by  either  of  the  presiding 
officers  of  the  Legislature  or  by  the  Governor. 
The  Governor  was  introduced  as  a  witness, 
and  testified  that  his  recollection  was  that, 
when  the  enrolled  bill  was  presented  to  him 
for  approval,  the  interlineations  appeared 
there  at  that  time  in  the  handwriting  of  Mr. 
Martin,  with  which  he  was  familiar  and  rec- 
ognized. 

[2,  3]  There  is  a  sharp  conflict  in  the  testi- 
mony as  to  when  these  interlineations  were 
made.  It  would  serve  no  useful  purpose  to 
further  analyze  the  testimony  of  the  various 
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witnesses  for  the  purpose  of  determining  Its 
force  and  effect  Suffice  It  to  say  that  the 
chancellor  made  a  finding  in  favor  of  appel- 
lees on  this  issue,  and  we  are  unable  to  dis- 
cover that  there  is  a  preponderance  of  the 
testimony  against  the  finding  of  the  chancel- 
lor. It  is  a  well-established  practice  here 
not  to  disturb  the  findings  of  a  chancellor  on 
an  issue  of  fact,  unless  there  is  a  preponder- 
ance of  the  testimony  against  those  findings. 

[4]  We  deem  it  not  amiss  to  say,  without 
attempting  to  criticize  the  members  of  the 
Legislature  or  the  assistants  or  employes  of 
that  branch  of  the  government  that  the-  situa- 
tion presented  In  this  proof  with  respect  to 
interlineations  on  the  enrolled  bill  is  a  de- 
plorable one,  by  reason  of  the  fact  that  it 
leaves  open  to  question  the  last  solemn  rec- 
ord made  of  the  enactment  of  a  statute.  In- 
terlineations and  erasures  in  bills  and  Jour- 
nal entries  concerning  them  should  be  avoid- 
ed as  far  as  possible,  even  in  the  preliminary 
stages  of  the  enactment  of  a  statute;  but, 
when  it  comes  to  the  enrolled  bill,  there  ought 
not  to  be  any  doubt  as  to  the  condition  of  the 
bill  at  the  time  it  was  approved  and  filed  In 
the  archives  of  the  state  for  permanent  pres- 
ervation. That  is  the  last  and  best  evidence 
of  the  enactment  of  a  statute,  and  its  pages 
should  be  clear  and  unequivocal.  No  amount 
of  urgency  or  haste  should  be  permitted  to 
call  for  sacrifice  in  accuracy,  and,  when  er- 
rors are  discovered  in  comparison  of  an  en- 
rolled bill,  the  bill  should  be  rewritten  before 
presentation  to  the  Governor.  This  case  pre- 
sents such  an  unseemly  controversy,  and  such 
a  conflict  in  the  testimony  as  to  when  the 
interlineations  in  the  bill  were  made,  as  to 
serve  as  a  warning  that  the  situation  should 
not  again  arise.  Each  house  of  the  General 
Assembly  should  have  sufficient  assistance  for 
the  enrollment  of  bills  as  to  perform  that 
work  with  accuracy  and  dispatch,  and  the 
work  should  be  confined  to  those  so  employed 
and  working  under  the  supervision  of  the 
committee. 

We  pass,  then,  from  this  phase  of  the  case, 
since  we  uphold  the  finding  of  the  chancellor 
that  the  Interlineations  describing  the  tract 
of  land  in  question  were  made  In  the  bill  be- 
fore its  approval. 

[5]  It  is  next  contended  that  the  statute  is 
void,  because  it  creates  twb  districts,  which 
embrace  the  greater  portion  of  the  whole  ter- 
ritory of  the  county.  Counsel  for  appellant 
state  in  their  brief  that  the  territory  embrac- 
ed in  the  two  districts  covers  80  per  centum 
of  all  the  lands  in  the  county,  and  all  the  pub- 
lic roads,  except  about  17  miles.  It  is  con- 
tended that  the  case  falls  within  the  decisions 
of  this  court  In  Road  Improvement  Dlst  No. 
1  v.  Glover,  89  Ark.  513,  117  S.  W.  544,  and 
Swepston  v.  Avery,  118  Ark.  294,  177  S.  W. 
424.  The  substance  and  effect  of  the  Glover 
Case  was  to  hold  that  the  inclusion  of  the 
whole  of  a  county  for  the  purpose  of  improv- 
ing all  the  roads  was  void,  for  the  reason 


that  the  entire  road  system  of  the  county  was 
too  diverse  to  be  made  the  subject  of  a  single 
local  improvement,  and  that  It  constituted  an 
invasion  of  the  Jurisdiction  of  the  county 
court  In  Swepston  v.  Avery,  supra,  substan- 
tially all  of  a  county  was  included  in  a  road 
district  for  the  purpose  of  improving  any  or 
all  of  the  roads  selected  by  the  commission- 
ers, and  that  the  Improvement  should  be  paid 
for  by  assessments  levied  in  the  same  propor- 
tion on  all  of  the  land  in  the  county.  We 
have  never  decided  that  the  mere  inclusion  of 
the  whole  of  a  county  in  a  district  is  void. 
On  the  contrary,  we  have  held  that  the  whole 
of  a  county  may  be  included,, if  the  improve- 
ment is  a  single  one  and  affects  all  the  lands 
of  the  county.  (Board  of  Directors  of  Jef- 
ferson County  Bridge  Dlst  v.  Collier,  104 
Ark.  425, 149  &  W.  66. 

The  test  is  not  the  extent  of  the  area  in- 
cluded in  the  district  but  the  singleness  of 
the  authorized  Improvement  and  the  relation- 
ship to  it  of  the  Included  territory  as  to  bene- 
fits to  accrue  from  the  Improvement  This 
Is  not  a  case  like  the  Glover  Case,  supra, 
where  all  the  roads  in  a  county  were  to  be 
improved,  nor  like  the  case  of  Swepston  v. 
Avery,  supra,  where  any  or  all  of  the  roads 
might  be  improved,  and  the  cost  of  Improving 
any  given  road  taxed  against  all  of  the  prop- 
erty in  the  district  in  like  proportion.  In 
each  of  the  districts  created  by  the  statute 
now  before  us  a  large  area — nearly  half  of 
the  county — is  included,  and  more  than  one 
road  is  to  be  Improved;  but  the  relations  of 
the  roads  to  each  other  are  such  that  we  can- 
not say  that  the  legislative  determination 
that  all  of  the  roads  to  be  Improved  in  one 
of  the  districts  constitutes  a  single  Improve- 
ment in  that  district  so  as  to  be  grouped  to- 
gether as  one  improvement  is  arbitrary  and 
erroneous.  Nor  is  the  area  so  extensive  that 
we  can  say  that  the  fixing  of  the  boundaries 
of  the  district  Is  arbitrary  and  erroneous. 
The  case  is,  in  this  respect  ruled  by  the  deci- 
sions of  this  court  In  Conway  v.  Miller  Coun- 
ty Highway  &  Bridge  District  125  Ark.  325, 
188  S.  W.  822 ;  Bennett  v.  Johnson,  130  Ark. 
507,  197  S.  W.  1148;  Sallee  v.  Dalton,  213  S. 
W.  762. 

[6]  It  Is  not  true,  as  contended,  that  the 
statute  In  question  invades  the  province  of 
the  county  court  in  authorizing  the  commis- 
sioners to  lay  out  and  improve  roads  not  al- 
ready established  as  public  highways.  In 
describing  the  various  roads  in  the  two  dis- 
tricts, the  statute  does  not  in  each  Instance 
refer  to  the  roads  as  public  highways,  but  it 
is  fairly  Inferable  that  they  were  found  by 
the  Cramers  of  the  statute  to  be  public  high- 
ways, and  there  Is  no  showing  made  in  this 
case  that  they  were  not  public  roads ;  on  the 
contrary,  the  proof  adduced  in  the  case 
shows  that  they  are  public  roads.  It  is  not 
essential  to  the  validity  of  the  statute  that 
they  should  be  described  therein  as  public 
roads.    In  order  to  render  the  statute  void, 
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It  would  be  necessary  for  those  who  assail 
its  validity  to  show  that  the  roads  to  be  Im- 
proved are  not  public  highways,  and  that  no 
authority  Is  conferred  to  submit  to  the  coun- 
ty court  the  question  of  laying  them  out  as 
public  highways.  The  statute  provides  for 
changes  In  the  route,  and  for  widening  and 
straightening  the  roads,  but  that  this  must 
be  done  under  the  approval  and  authority  of 
the  county  court.  It  Is  provided  in  the  stat- 
ute that  all  the  plans  for  the  Improvement 
must  be  submitted  to  and  approved  by  the 
county  court,  before  the  commissioners  can 
proceed  with  the  construction  of  the  Improve- 
ments. We  find  nothing  at  all  In  the  statute 
which  tends  towards  an  Invasion  of  the  con- 
stitutional Jurisdiction  of  the  county  court. 

[7]  Attention  Is  called  to  the  language  of 
the  two  sections  of  the  statute  in  regard  to 
the  appointment  and  qualification  of  commis- 
sioners, providing  that : 

"Thereafter  the  commissioners  of  said  district 
shall  be  maintained  in  succession  in  the  same 
way  as  a  board  of  improvement  for  the  preser- 
vation and  maintenance  of  the  highway  hereby 
contemplated." 

It  Is  argued  that  a  continuing  power  over 
roads  is  thus  conferred,  which  invades  the 
Jurisdiction  of  the  county  court  This  sub- 
ject is  discussed  in  the  case  of  Easley  v. 
Patterson,  218  S.  W.  381,  handed  down  this 
date,  and  fully  disposes  of  the  question.  In 
addition  to  what  la  said  in  that  case,  it  may 
be  added  that  the  language  of  section  26  of 
the  statute  shows  unmistakably  that  its  fram- 
ers  did  not  intend  to  confer  a  continuing  pow- 
er to  make  improvements,  but  limited  the 
power  to  a  single  improvement  to  be  pres- 
ently made. 

Section  29  of  the  statute  contains  the  fol- 
lowing provision: 

"The  county  court  of  Bradley  county  is  here- 
by authorized  to  turn  over  to  each  of  said  dis- 
tricts, such  proportions  of  the  road  tax  collect- 
ed in  any  of  the  townships  in  which  any  of  the 
lands  of  either  of  the  districts  shall  lie,  as  may 
be  just  and  equitable,  and  the  county  court  of 
said  county  is  further  authorized  to  contribute 
such  funds  in  money  or  script  to  the  expense  of 
the  several  improvements  from  the  general  rev- 
enue of  said  county  as  it  may  deem  appropriate: 
Provided,  that  if  said  county  court  shall  make 
any  contribution,  out  of  the  general  revenue  of 
said  county,  it  shall  be  apportioned  equitably 
to  each  of  the  several  districts  hereby  created." 

[I]  This  is  a  recognition  of  the  general 
public  Interest  in  the  improvement  of  the 
roads  mentioned.  It  confers  authority  for 
contributions  out  of  the  general  road  funds, 
and  is  merely  directory  to  the  county  court — 
not  mandatory.  The  county  court  exercises 
its  discretion  in  determining  whether  or  not 
the  contributions  shall  be  made  and  the  pro- 
vision is  not  compulsory.  It  does  not  invade 
the  jurisdiction  of  the  county  court.  Hamby 
v.  Pittman,  213  S.  W.  755.  It  relates  to  the 
original  improvement,  and  not  to  maintenance 


or  repairs,  which  already  falls  within  the  au- 
thority of  the  court 

[9]  It  is  next  contended  that  the  provision 
in  the  statute  for  the  assessments  of  benefits 
is  not  sufficiently  definite  to  form  a  basis  for 
the  assessments,  and  that  the  whole  statute 
fails  on  this  account  This  contention  is  un- 
tenable, for  the  statute  provides  that  the 
commissioners  of  each  district  shall  "make  an 
assessment  of  the  benefits  to  be  received  by 
each  tract  or  parcel  of  land,  railroads  and 
tramroads,  and  all  other  real  property  within 
the  district  of  which  they  are  the  commis- 
sioners, and  shall  inscribe  the  same  in  one  or 
more  books,  as  may  be  necessary,  together 
with  the  assessment  of  benefits  against  each 
tract" ;  that  the  assessment  books  shall  be 
filed  in  the  office  of  the  county  clerk,  and  no- 
tice glveaVof  the  time  and  place  of  a  hearing 
to  be  afforded  to  property  owners  to  present 
complaints  concerning  the  assessments.  It  is 
also  provided  that  as  soon  as  the  assessments 
have  been  completed  the  county  court  shall 
enter  an  order  levying  assessments  on  the 
benefits,  and  the  statute  also  prescribes  the 
time  and  method  of  collecting  assessments 
and  enforcing  payment  of  delinquent  assess- 
ments. There  Is  nothing  found  wanting  in 
the  statute  to  afford  a  complete  and  ade- 
quate scheme  for  the  assessment  and  collec- 
tion of  benefits. 

This  completes  the  discussion  of  the  sever- 
al grounds  of  attack  on  the  statute,  none  of 
which  we  find  to  be  well  founded. 

The  decree  of  the  chancery  court  is  there- 
fore affirmed. 

HART,  J.  (dissenting).  I  (v  appears  from 
the  record  that  practically  the  whole  of  Brad- 
ley county  is  included  in  the  road  district 
provided  for  in  the  act  under  consideration. 
Eighty-six  per  cent,  of  all  the  lands  are  in- 
cluded in  the  lmprbvement  district.  There 
are  about  160  miles  of  public  roads  embraced 
in  the  bill,  and  this  Includes  all  of  the  public 
roads  In  the  county,  except  about  17  miles. 

In  the  majority  opinion  It  is  said  that  this 
court  has  never  decided  that  the  mere  inclu- 
sion of  the  whole  of  a  county  In  a  road  im- 
provement district  renders  it  void,  and  the 
case  of  Board  of  Directors  v.  Collier,  104  Ark; 
425,  149  S.  W.  66,  is  cited  to  show  that  the 
court  has  held  to  the  contrary.  The  court  in 
that  case  held  that  a  bridge  across  a  naviga- 
ble stream  may  be  of  such  special  benefit  to 
the  lands  In  the  entire  county  that  it  may  be 
made  the  subject  of  an  Improvement  district 
and  said: 

"We  are  not  now  called  on  to  say  whether  a 
single  road  can  benefit  the  whole  of  a  county, 
go  as  to  justify  the  imposition  of  special  assess- 
ments for  its  construction." 

The  court  had  already  decided  that  ques- 
tion. In  Parkview  Land  Co.  v.  Boad  Im- 
provement Dist  No.  1,  92  Ark.  93,  122  S.  W. 
241,  the  court  held  that  an  act  of  1907  au- 
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thorlzlng  the  formation  of  improvement  dis- 
tricts In  Jefferson  county  is  unconstitutional, 
in  so  far  as  it  authorizes  the  formation  of 
the  entire  county  into  one  district  and  the 
building  and  construction  of  new  roads,  but 
that  such  provisions  might  be  stricken  out 
and  the  remainder  of  the  act  left  In  force. 

Road  Imp.  Dlst  No.  1  v.  Glover,  89  Ark. 
513, 177  S.  W.  544,  was  cited  In  support  of  the 
holding.  In  discussing  the  question  in  that 
case  the  court  said: 

"According  to  this  theory,  the  district  should 
not  extend  beyond  the  limits  of  the  benefits  of 
the  improvements  made  in  pursuance  of  the  ob- 
ject of  its  organization,  and  should  not  be  so 
extended  by  many  and  independent  improve- 
ments as  to  include  territory  in  no  wise  affect- 
ed by  all  the  improvements.  It  is  obvious  the 
state  cannot  be  organized  into  a  distort  to  con- 
struct or  maintain  improvements  to  be  paid  for 
with  money  derived  from  local  assessments.  So 
counties  cannot  be  organized  into  districts  for 
the  building,  repairing,  and  maintaining*  roads 
without  usurping  the  exclusive  jurisdiction  of 
roads  vested  in  county  court  by  the  Constitu- 
tion. Its  roads  and  need  for  roads  are  too  nu- 
merous, diverse,  and  independent,  and  some  too 
remote  from  each  other,  to  be  embraced  in  one 
district  and  sustained  by  local  assessments.  In 
such  a  case  the  board  of  directors  of  the  road 
district  would  become  a  partial  substitute  for 
the  county  court,  vested  with  its  jurisdiction 
over  roads.  (We  do  not  mean  to  apply  what 
we  have  said  to  improvement  districts  including 
cities  and  towns,  mat  subject  is  not  presented 
for  consideration  in  this  case,  but  has  been  con- 
sidered in  another  case.  Crane  v.  Siloam 
Springs,  67  Ark.  80  [55  S.  W.  955])." 

In  the  subsequent  case  of  Swepston  v. 
Avery,  118  Ar*  294, 177  S.  W.  424,  the  court 
quoted  the  above  language  with  approval. 
Continuing,  the  court  said: 

"That  was  said  in  a  case  where  there  was  an 
attempt  to  form  the  whole  county  into  a  road 
district;  but  it  is  no  less  applicable  in  a  case 
like  this,  where  more  than  95  per  cent,  of  the 
lands  of  the  county  are  embraced  in  the  district. 
The  'roads  and  need  of  roads'  are  no  less  'nu- 
merous, diverse,  and  independent,  and  some  too 
remote  from  each  other,'  where  5  per  cent,  or 
less  of  the  county  is  omitted  from  the  district 
than  where  the  whole  county  is  embraced.  The 
doctrine  of  that  decision  is  that,  on  account  of 
the  diversity  of  the  road  interests  of  the  whole 
county,  or  such  a  substantial  portion  of  it  as 
renders  the  conditions  the  same  as  if  it  were 
the  whole  county,  the  project  to  improve  all  of 
the  roads  does  not  constitute  a  single  improve- 
ment, and  cannot  be  made  the  subject-matter  of 
an  improvement  district  for  the  purpose  of  levy- 
ing local  assessments  to  pay  for  the  improve- 
ment. It  is  clearly  an  evasion  of  the  necessary 
effect  of  that  decision  to  attempt  to  organize 
substantially  the  whole  of  a  county  into  a  road 
improvement  district,  and  it  cannot  be  done. 
It  does  not  follow  from  this  that  the  improve- 
ment must  be  confined  to  a  single  road,  or  to  a 
road  of  any  particular  length.  We  are  holding 
to  the  contrary  in  the  case  of  Cox  v.  Road  Im- 
provement District,  118  Ark.  119  [176  S.  W. 
676].   But  where  such  a  considerable  part  of  the 


county  is  embraced  in  it  as  to  render  the  various 
roads  affected  by  it  diverse  and  independent  and 
remote,  then  the  several  improvements  cannot 
be  grouped  Into  one  district  and  treated  as 
single." 

Road  improvement  districts  are  sustainable 
only  upon  the  theory  that  the  local  assess- 
ments are  imposed  upon  the  property  of  per- 
sons who  are  specially  and  peculiarly  bene- 
fited by  the  improvement  The  term  "local 
improvement"  denotes  an  improvement  made 
in  a  particular  locality,  in  which  the  proper- 
ty adjoining  or  near  it  is  specially  benefited. 

We  think  all  the  cases  above  cited  are  au- 
thorities sustaining  our  dissent  in  this  case, 
and  they,  in  effect,  hold  that,  where  the  size 
and  magnitude  of  the  district  as  described  in 
the  act  creating  it  shows  that  the  localities 
embraced  in  the  district  have  diverse  and  in- 
dependent interests,  they  cannot  be  embraced 
hi  one  district    We  have  already  held  in  the 
Clover  Case  and  the  Parkview  Land  Co.  Case 
that  the  whole  of  a  county  could  not  be  em- 
braced  in    one   road   Improvement   district 
The  effect  of  the  opinion  in  the  Sweptson 
Case  was  to  hold  that  a  substantial  part  of 
the  county  could  not  be  embraced  in  one  dis- 
trict, hi  order  to  evade  the  effect  of  our  pre- 
vious decisions.    Such  is  the  case  here.    Prac- 
tically ail  of  the  county  is  embraced  in  the 
district  created  by  the  bill,  and  nearly  all  of 
the  public  roads  in  the  county  are  included 
therein.    It  is  evident  that  the  purpose  of 
the  framers  of  the  act  was  to  evade  our  pre- 
vious decisions,  holding  that  an  entire  county 
could  not  be  included  In  one  road  improve- 
ment district    It  is  true  the  present  bill  pur- 
ports to  create  two  districts ;  but  that  is  also 
a  mere  subterfuge.    Article  5,  5  20,  of  our  Con- 
stitution, provides  that  no  law  shall  be  pass- 
ed, except  by  bill.    If  the  two  improvement 
districts  created  should  be  considered  as  sep- 
arate and  independent  improvements,  they 
could  not  be  included  in  one  bill.    It  was  nev- 
er intended  by  the  framers  of  the  Constitu- 
tion that  more  than  one  independent  and  sep- 
arate subject  should  be  treated  in  one  bill. 
Hence,  if  the  act  in  question  intends  to  cre- 
ate separate  and  independent  districts,  it  is 
void  for  that  reason.    If  the  districts  are  to 
be  considered  separate  and  independent  they 
embrace  in  the  same  bill  subjects  which  are 
not  germane  to  each  other,  as  bearing  on  the 
question.    See  Hickey  v.  State,  114  Ark.  526, 
170  S.  W.  562.    If  they  are  to  be  treated  as 
one  district  then  it  is  void  for  the  reasons 
above  given. 

What  has  been  said  in  our  dissenting  opin- 
ion in  the  case  of  Easley  v.  Patterson  (No. 
151)  218  S.  W.  886,  also  applies  here.  The 
acts  are  not  precisely  the  same,  but  they  are 
substantially  so.  At  least  they  are  sufficient- 
ly alike,  in  our  Judgment  to  make  the  reason- 
ing in  that  case  apply  here. 

Judge  WOOD  concurs  in  the  views  the  writ- 
er has  expressed. 
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ble  with  costs  incident  to  trial  or  appeal,  though 
subsequently,  after  the  sale,  67  reason  of  busi- 
ness acumen  or  improved  conditions  of  trade, 
the  corporate  venture  became  successful. 


1.  Corporations  «=>642(1)— Sale  bt  majori- 
ty STOCKHOLDERS  OF  PROPERTY  OF  LW80L- 
VKN*T    COMPART. 

Despite  noncompliance  with  Acts  1007,  c 
437,  the  majority  stockholders  of  a  corporation 
in  failing  circumstances  and  insolvent,  acting 
in  good  faith,  free  from  fraud  or  imposition, 
had  the  right  to  sell  the  property  of  die  com- 
pany for  a  fair  and  adequate  price,  though  mi- 
nority   stockholders  objected. 

2.  Corporations  <8=»180  —  Fiduciary  rela- 
ttoj»  of  majority  stockholders  in  di8p08- 
dfo  of  corporate  property. 

Majority  stockholders  of  an  insolvent  and 
failing    company   occupied   a  fiduciary  relation. 
to  the  minority  stockholders,  and  were  held  to 
the  highest  good  faith  in  the  disposition  of  the 
corporate  property;  but  the  trust  imposed  upon 
them     having    been   discharged,    and   it   being 
shown  that  their  actions  were  just  and  fair  to 
the  interests  of  all,  minority  stockholders  will 
not  be  heard  to  invoke  the  well-grounded  prin- 
ciples  applied  in  cases  involving  fraud,  impo- 
sition,  or  design  to  obtain  corporate  property 
by  nlterior  means. 

3.  Corporations  «=>546  —  Minority  stock- 
holders PARTICIPATING  IN  BENEFITS  CANNOT 
COMPLAIN  OF  SALE  OF  PROPERTY  OF  INSOL- 
VENT COMPANY  BY  MAJORITY. 

Minority  stockholders  in  a  failing  corpo- 
ration, invited  to  join  with  majority  stockhold- 
ers, arranging  a  sale  of  its  property,  in  the 
benefits  of  the  sale,  and  to  share  equally  on  an 
even  basis  in  the  success  or  failure  of  the  con- 
cern under  new  management,  cannot  complain 
oi  the  sale  by  the  majority  stockholders. 

4.  Corporations  *=>642(6>— Minority  stock- 
holders BARRED  BY  LACHES  FROM  SETTING 
ASIDE  TRANSFER  OF  PROPERTY  BY  MAJORITY. 

Where  minority  stockholders,  with  knowl- 
edge of  the  failing  condition  of  the  company, 
its  impending  bankruptcy,'  and  the  necessity  of 
immediate  sale  of  its  property,  and  fully  ad- 
vised of  all  facts  incident  to  re-establishment 
under  new  management,  stood  by  without  objec- 
tion for  months  and  witnessed  large  expendi- 
tures by  the  purchasers  of  the  company's  prop- 
erty in  furtherance  of  the  new  concern,  knew 
of  the  payment  of  debts  of  the  old  company, 
and  did  not  seek  redress  against  the  sale  of  its 
property  by  the  majority  stockholders  until  the 
vesture  was  successful,  their  action  to  set 
aside  the  transfer  of  the  property  by  majority 
stockholders  is  barred  by  laches. 

5.  Corporations  «=>564  —  Majority  stock- 
holders JUSTIFIED    IN    SELLING   ASSETS  NOT 
I  TAXABLE  WITH  COSTS  IN  ACTION  TO  SET  ASIDE 

jj  SALE. 

1  In  an  action  by  minority  stockholders  to 

set  aside  transfer  of  the  company's  property  to 
»  sew  company  pursuant  to  majority  vote  of 

'  the  stockholders,  the  action  of  the  majority  hav- 

ing been  upheld  as  proper  and  in  good  faith, 
defendant  majority  stockholders  are  not  tax*- 


Appeal  from  Chancery  Court,  Carter  Coun- 
ty; Hal  H.  Haynes,  Chancellor. 

Action  by  O.  F.  Carrier  and  others  against 
H.  L.  Dixon  and  others.  From  decree  dis- 
missing the  bill  complainants  appealed  to  the 
Court  of  Civil  Appeals,  which  affirmed,  and 
complainants  appeal.    Modified  and  affirmed. 

J.  B.  Simmonds  and  Lee  F.  Miller,  both  of 
Johnson  City,  for  Carrier  and  others. 

Cox  &  Taylor,  of  Johnson  City,  for  Dixon 
and  others.  , 

BACHMAN,  3.  This  action  was  institut- 
ed by  complainants  to  annul  and  set  aside 
a  transfer  of  the  property  of  the  Carrier 
Chair  Company  made  to  defendants  pursuant 
to  a  majority  vote  of  the  stockholders  of 
said  corporation  on  September  4,  1915,  di- 
recting a  sale  of  the  property.  The  basis  of 
relief  sought  was  noncompliance  with  the 
provisions  of  chapter  437  of  the  Acts  of 
1007,  that  the  action  taken  was  that  of  the 
stockholders  and  not  of  the  directors  of  the 
corporation,  and  that  the  transaction  was 
fraudulent  and  void,  in  that  the  considera- 
tion of  the  transfer  was  so  inconsiderate  as 
to  constitute  an  imposition  upon  the  rights 
of  complainants  as  dissenting  minority  stock- 
holders. The  chancellor  dismissed  the  bill, 
and  his  action  was  affirmed  by  the  Court 
of  Civil  Appeals.  We  find  no  error  In  the 
judgment  of  the  Court  of  Civil  Appeals,  save 
as  to  the  adjudication  of  costs,  and  the  same 
is  modified  and  affirmed. 

[1]  The  decision  of  questions  here  present- 
ed is  simplified  by,  and  based  upon,  the  con- 
current findings  of  the  chancellor  and   the 
Court  of  Civil  Appeals,  to  the  effect  that  at 
the  time  of  the  sale  of  the  corporate  property 
the  corporation  was  in  failing  circumstances 
and  insolvent,  that  the  action  of  the  majority 
stockholders  was  in  good  faith,  free  from 
fraud  or  imposition,  and  that  the  price  of- 
fered and  accepted  was  adequate  and  fair. 
We  are  of  opinion  that  the  provisions  of  the 
act  of  1907  are  in  no  wise  mandatory  -upon 
private  corporations  financially  circumstanc- 
ed as  was  the  Carrier  Chair  Company  at  the 
time  of  the  sale  of  its  property.     The    act 
cannot  be  construed  to  be  restrictive  or  ex- 
clusive in  character.     It  is  a  statutory  regu- 
lation of  procedure  in  addition  to,  and   not 
in  conflict  with,   the    well-recognized    prin- 
ciples of  common  law  applicable  to  the  acts 
of  corporations  of  similar  status  to  the  one 
here.     Without  reference  to  the  law   appli- 
cable to  the  dissolution   of,  or   the  sale  of 
property  belonging  to,  solvent,  dividend-earn- 
ing corporations,  it  has  never  been  questlon- 


'«=,For  other  cases  sea  same  topic  and  KEY-NUMB1CR  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


396 


218  SOUTHWESTERN  REPORTER 


(Tenn. 


ed  that  In  the  case  of  embarrassed  or  in- 
solvent concerns  the  will  of  a  majority  of  the 
stockholders,  when  acting  fairly  and  in  good 
faith,  is  supreme,  and  that  minority  or  dis- 
senting stockholders  will  not  be  permitted  to 
obstruct  or  interfere  with  the  conduct  of  cor- 
porate affairs  directed  by  the  majority. 
Philips  r.  Providence  Steam  Engine  Co.,  21 
R.  I.  302,  43  AtL  598,  45  L.  R.  A.  560;  Tread- 
well  v.  Salisbury  Manufacturing  Co.,  7  Gray 
(Mass.)  393,  66  Am.  Dec.  490;  7  R.  C.  L. 
I  562;  State  ex  rel.  v.  Woolen  Mills  Co., 
115  Tenn.  266-273,  89  S.  W.  741,  2  U 
R.  A.  (N.  S.)  493,  112  Am.  St  Rep.  825; 
Parker  v.  Bethel  Hotel  Co.,  96  Tenn.  252- 
273,  34  S.  W.  209,  81  L.  R.  A.  706. 

Prior  to  and  since  the  passage  of  the  Acts 
of  1907,  the  majority  stockholders,  acting  in 
good  faith,  had  the  right  to  sell  the  corpo- 
rate property  upon  such  terms  as  they  in  the 
exercise  of  good  faith  and  fair  dealing  deem- 
ed to  the  best  interest  of  all  concerned.  The 
action  of  the  corporation  authorizing  the  dis- 
posal of  the  corporate  property  by  resolution 
of  the  stockholders,  and  not  by  the  directors, 
cannot  be  complained  of  in  the  absence  of 
some  showing  that  the  control  and  manage- 
ment of  the  corporation  was  not  vested  in 
the  stockholders.  These  are  the  parties  vital- 
ly interested;  their  determination  of  corpo- 
rate affairs  is  authoritative.  Watts  v.  Gor- 
don, 127  Tenn.  96-101,  153  S.  W.  483;  Union 
Padflo  Railway  Oo.  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  163  U.  S.  564,  16  Sup.  Ct  1173,  41  I* 
Ed.  265 ;  Thompson  on  Corporations  (7th  Ed.) 
H  8402,  8403. 

[2]  The  finding  of  fact  that  the  amount 
offered  and  accepted  for  the  stock  of  the 
corporation  was  fair  and  adequate  disposes 
of  the  assignments  of  error  touching  the  al- 
leged ultra  vires  character  of  the  authoriza- 
tion of  sale  and  the  right  of  complainants  to 
recover  the  value  of  the  property.  It  is  true 
that  the  majority  stockholders  occupied  a 
fiduciary  relation  to  the  minority  stockhold- 
ers, and  were  held  to  the  highest  good  faith 
in  the  disposition  of  the  corporate  property, 
but  when  the  trust  imposed  upon  them  has 
been  discharged,  and  it  is  shown  that  their 
actions  were  Just  and  fair  to  the  interest  of 
all,  minority  stockholders  will  not  be  heard 
to  Invoke  the  well-grounded  principles  ap- 
plied In  cases  Involving  fraud,  imposition,  or 
a  design  to  obtain  corporate  property  by 
ulterior  means.  Where  the  transaction  Is 
eminently  fair,  and  actuated  by  desire  to 
best  serve  the  interests  of  a  falling  concern, 
a  sale  to  stockholders  will  not  be  Interfered 
with.  10  Oyc.  814;  Hayden  v.  Official  Hotel 
Red  Book  Oo.  (0.  O.)  42  Fed.  875. 

[3]  Our  investigation  of  the  cases  cited  in 


support  of  the  contentions  made  by  com- 
plainants discloses  in  every  instance  that  the 
facts  upon  which  the  decision  is  based  differ 
entirely  from  those  of  the  instant  case  up- 
on which  the  errors  complained  of  are  predi- 
cated. In  each  case  there  appears  either  Im- 
position, bad  faith,  Inadequacy  of  price,  or 
the  application  of  statutory  regulation.  The 
case  of  Southern  Pacific  Co.  v.  Henry  L. 
Bogert  et  aL,  250  U.  S.  483,  39  Sup.  Ct  533, 
63  L.  Ed.  1099,  Is  strongly  urged  upon  us  as 
applicable  to  the  present  case.  Recognizing 
the  correctness  of  the  principle  there  applied, 
we  see  no  similarity  of  facts.  There  the 
reason  for  relief,  while  not  based  upon  fraud 
or  mismanagement  was  that  the  majority 
stockholders,  acting  in'  a  fiduciary  capacity, 
had  secured  profits  which  were  not  shared 
with  the  minority.  "The  wrong  lay  not  in 
acquiring  the  stock  but  in  refusing  to  make  a 
pro  rata  distribution  on  equal  terms  among 
the  old  Houston  Company  shareholders." 
Here  the  minority  stockholders  were  Invited 
to  Join  with  the  majority,  and  on  an  even 
basis  to  share  equally  the  success  or  failure 
of  the  concern  under  new  management 
They  cannot  now  complain. 

[4]  There  was  no  error  in  holding  that 
complainants  were  estopped  by  their  laches 
to  maintain  their  action.  With  knowledge  of 
the  failing  condition  of  the  corporation,  its 
impending  bankruptcy,  and  the  necessity  of 
immediate  sale,  they  were  fully  advised  of  all 
the  facts  Incident  to  the  re-establishment  of 
the  corporation  under  its  new  management 
With  such  knowledge,  and  without  objection, 
they  stood  by  for  months  and  witnessed  large 
expenditures  by  the  defendants  in  the  fur- 
therance of  the  new  concern,  knew  of  the  pay- 
ment of  the  debts  of  the  old  corporation,  and 
not  until  success  was  apparent  was  redress 
sought  They  cannot  await  the  successful  or 
unsuccessful  turn  of  affairs  before  seeking  re- 
lief. 

[5]  We  are  of  opinion  that  the  Court  of 
Civil  Appeals  erred  In  taxing  the  defendants 
with  any  part  of  the  costs  incident  to  the 
trial  or  appeal.  That  the  purchase  of  the 
property  has  proven  profitable  affords  no 
reason  for  burdening  defendants  with  costs. 
The  action  of  the  majority  stockholders  hav- 
ing received  the  stamp  of  approval,  when 
investigated  in  the  light  of  circumstances 
surrounding  the  condition  of  the  corporation 
at  the  time  of  sale,  is  not  afterwards  sub- 
ject to  criticism,  if  by  reason  of  business 
acumen  or  improved  conditions  of  trade  gen- 
erally the  venture  Is  successful.  Modified 
alone  as  to  costs,  the  Judgment  of  the  Court 
of  Civil  Appeals  is  affirmed. 
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HAWKINS  t.  STATH. 
(Supreme   Court  of  Tennessee.    Feb.  6,  1920.) 

1.  INTOXICATING  LIQUORS  *=»236(13>— LABEL 
OR  BOTTLES  FBIKA  FACIE  EVIDENCE  THAT 
CONTORTS  WEBB  WHISKY. 

Whexe  bottles,  discovered  on  searching  a 
storeroom  which  defendant  had  rented,  were 
labeled  "Cascade  Whisky,"  such  labels  make  a 
prima  facie  case  that  the  contents  of  the  bot- 
tles were  whisky. 

2.  Intoxicating  liquors  «=>236(5)— Posses- 
sion OF  LIQUOR  INSUFFICIENT  EVIDENCE  OF 
TBANSPOBTATI0N. 

In  a  prosecution  for  transporting  intoxicat- 
ing liquor  from  ope  place  to  another  within  the 
state,  and  for  receiving  some  from  a  carrier 
since  the  enactment  of  Acts  1917,  c.  10,  evi- 
dence that  whisky  was  fonnd  in  an  unused 
stove  in  a  storeroom  which  defendant  had  re- 
cently rented  held  insufficient,  in  view  of  the 
presumption  of  defendant's  innocence  and  of 
the  fact  that  he  disclaimed  ownership  of  the 
whisky,  to  sustain  a  conviction. 

S.  Criminal  law  <9=>808,  1141(1)— Accused 

PRESUMED    GUILTY   ONLY   AFTBB   CONVICTION. 

One  accused  of  crime  is  in  the  trial  court 
presumed  innocent,  though  after  conviction  the 
appellate  court  will  presume  him  guilty. 

Error  to  Criminal  Court,  Grundy  County; 
Frank  L.  Lynch,  Judge. 

D.  H.  Hawkins  was  convicted  of  transport- 
ing intoxicating  liquor  from  one  place  to  an- 
other within  the  state,  and  of  receding  liq- 
uor from  a  carrier,  since  the  enactment  of 
Act  March  1,  1917,  and  he  brings  error.  Re- 
versed and  remanded  for  new  trial. 

Thos.  L.  King,  of  Tracy  City,  for  Hawkins. 
Wm.  Ht  Swiggart,  Jr.,  Asst  Atty.  Gen,  for 
the  State.' 

LANSDBN,  O.  J.  The  defendant  was  In- 
dicted and  convicted  to  the  criminal  court  of 
Grundy  county,  first  that  he  transported  in- 
toxicating liquor  from  one  place  to  another 
within  the  state;  and,  second,  that  he  receiv- 
ed such  whisky  from  a  carrier  since  the  en- 
actment of  the  act  of  1917  (Acts  1917,  c.  10), 
to  wit,  March  1,  1917.  The  jury  brought  In 
a  general  verdict. 

The  evidence  Is  undisputed,  and  shows 
that  plaintiff  in  error  is  conducting  a  store- 
house at  Tracy  City,  Tenn.,  and  came  into 
possession  of  the  house  two  or  three  months 
prior  to  the  time  at  which  it  was  searched. 
The  sheriff  told  him  that  he  desired  to  search 
the  storehouse,  and  he  replied  that  he  had 
broken  his  key,  and  if  the  sheriff  would  wait 
until  morning  be  would  have  another  key  and 
could  let  him  in.    He  also  said  that  the  own- 
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er  of  the  house  probably  had  a  key,  and  he 
went  with  the  sheriff  and  his  deputy  to  the 
owner  to  obtain  a  key.  This  was  in  the  after- 
noon, and,  the  owner  not  having  a  key,  the 
door  of  the  store  was  forced  open  and  the 
search  was 'made.  In  the  back  room  of  the 
storehouse,  in  an  old  and  unused  stove,  the 
sheriff  found  two  bottles  with  unbroken  seals, 
which  were  labeled  "Cascade  Whisky."  The 
plaintiff  in  error  immediately  said  In  sub- 
stance that  he  knew  nothing  about  the  whis- 
ky being  in  the  stove.  The  house  was  occu- 
pied, before  plaintiff  in  error  obtained  posses- 
sion, as  a  restaurant 

[1]  The  label  on  the  bottles  makes  a  prima 
facie  case  that  the  contents  of  the  bottles  was 
whisky.    23  Cyc.  266,  264. 

[2,  3]  The  finding  of  the  whisky  In  the  stove, 
under  the  circumstances  detailed,  does  not 
make  a  prima  facie  case  of  guilt  Plaintiff  in 
error  was  In  possession  only  a  short  time; 
he  assisted  the  sheriff  In  searching  the  house, 
and  made  no  objection  to  the  search.  Tlyere 
is  no  proof  of  any  circumstances  Indicating 
that  he  knew  the  whisky  was  in  the  stove, 
or  that  he  had  placed  it  there  by  himself  or 
his  agent.  There  can  be  no  proper  conclusion 
from  the  evidence  that  he  received  the  whis- 
ky unlawfully  from  a  carrier  since  March  1, 
1917.  This  was  January,  1918,  and  the  whis- 
ky could  have  been  placed  in  the  stove  before 
the  act  went  into  effect.  For  the  same  rea- 
son, no  just  conclusion  can  be  reached  from 
the  evidence  detailed  that  plaintiff  in  error 
was  unlawfully  in  the  possession  of  the  whis- 
ky. In  fact  no  conclusion  can  be  reached 
that  he  was  in  possession  of  the  whisky  at  all. 
He  stated  to  the  sheriff,  when  the  whisky  was 
found,  that  he  knew  nothing  of  it  and  the 
story  is  not  unreasonable  or  unbelievable. 
The  state  has  wholly  failed  to  show  that 
plaintiff  In  error  was  in  possession  of  the 
whisky  at  all. 

The  only  evidence  offered  against  him  Is 
the  fact  that  the  whisky  was  found  in  a  stove 
which  he  was  not  using,  but  which  was  in  the 
building  where  he  conducted  his  business. 
His  recent  possession  of  the  building,  together 
with  his  immediate  disclaimer  of  all  knowl- 
edge of  the  whisky,  rebut  the  effect  of  find- 
ing it  in  his  storehouse.  We  think  the  facts 
proven  have  no  direct  and  open  connection 
with  his  guilt  and  the  presumption  of  inno- 
cence, which  was  a  witness  for  him  before 
the  jury,  Is  not  overcome.  The  presumption 
here  is  that  he  is  guilty,  but  this  presumption 
is  overcome  when  a  proper  consideration  of 
the  state's  proof  fails  to  show  a  direct  and 
open  relationship  between  him  and  the  alleg- 
ed offense. 

The  case  will  be  reversed  and  remanded  for 
a  new  trial. 
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DORR  et  ax.  ▼.  BANKERS'  SURETY  CO. 
(No.  16801.) 

(St  Louis  Court  of  Appeals.     Missouri.     Feb. 
8,  1920.) 

1.  Principal  and  bubety  <f£=86— Pbovisiqn 
or  contbaotob's  bond  as  to  notice  of  DE- 
FAULT CONSTRUED. 

Contractor's  bond  requiring  written  notice 
to  surety  "of  any  act  on  the  part  of  said  prin- 
cipal, wnich  shall  involve  a  loss  for  which  the 
said  surety  is  responsible  hereunder,  immediate- 
ly after  the  occurrence  of  such  act  shall  have 
come  to  the  knowledge  of  the  duly  authorised 
representative  or  representatives  of  the  obligee 
herein,  who  shall  have  the  supervision  of  the 
completion  of  said  contract,"  refers  to  such 
defaults  as  delay  or  defective  workmanship  oc- 
curring during  progress  of  building  and  not  to 
defaults  occurring  after  building  is  in  fact  com- 
pleted, such  as  failure  to  pay  materialmen. 

2.  Principal  and  surety  4J=»59— Bonds  exe- 
cuted BT  CORPORATION  FOB  COMPENSATION 
WILL  BE  CONSTRUED  IN  FAVOB  OF  OBLIGEE. 

The  rule  of  law  that  a  surety  is  a  favorite 
of  the  law  and  that  a  claim  against  him  is 
strictissimi  juris  has  no  application  where  a 
bond  is  executed  by  a  surety  for  a  compensation 
and  where  surety  is  organized  for  the  purpose  of 
executing  such  bonds  for  hire  and  for  a  profit, 
■rich  undertakings  being  construed  strongly  In 
favor  of  the  obligee,  notwithstanding  Rev.  St 
1909,  {1209. 

8.  Principal  and  subett  «=>117— Building 
contract  providing  for  final  payment 
"within"  ten  dats  after  completion  did 
not  require  owner  to  watt  until  such 
time  before  making  payment. 
Where  building  contract  provided  for  final 
payment  "within  10  days  after  completion  of 
the  work,"  final  payment  made  before  the  full 
10-day  period  had  expired  did  not  release  con- 
tractor's surety  under  provision  of  bond  requir- 
ing owner  to  retain  percentage  until  the  full  per- 
formance of  the  contract,   owner  having   had 
right  under  the  contract  to  make  the  final  pay- 
ment at  any  time  within  such  10  days  and  not 
being  required  to  wait  until  expiration  thereof, 
for  the  word  "within"  does  not  mean  at  the  end 
of  10  days,  but  any  time  within  the  10  days. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Within.] 

4.  Principal  and  surett  «=»101(2)— Naming 
of  owner  as  architect  in  building  con- 
tract did  not  release  surety  on  con- 
tractor's bond  though  owner  was  not 

an  architect. 
Where  owner's  name  was  filled  in  in  blank 
space  of  uniform  building  contract  for  insertion 
of  architect's  name,  and  where  owner,  though 
not  a  builder  or  an  architect,  had  some  experi- 
ence in  building  and  was  on  the  work  daily 
during  the  construction  of  the  building,  the  fact 
that  owner  was  not  an  architect  was  not  such 
an  alteration  of  the  terms  of  the  contract  as  to 
release  surety;  it  being  apparent  that  no  real 
architect  was  intended  for  the  work  and  that 


the  word  "architect"  wherever  used  in  the  con- 
tract had  reference  to  owner. 

Appeal    from    St    Louis    Circuit    Court; 
John  W.  Calhoun,  Judge. 
"Not  to  be  officially  published." 

Suit  by  Lorenz  E.  Dorr  and  wife  against 
the  Bankers'  Surety  Company.  From  Judg- 
ment sustaining  motion  to  set  aside' nonsuit, 
defendant  appeals.    Affirmed  and  remanded. 

Plaintiffs,  being  husband  and  wife,  sue  up- 
on a  building  contractor's  faithful  perform- 
ance bond  which  was  executed  by  the  defend- 
ant, Bankers'  Surety  Company,  a  corpora- 
tion, authorized  to  do  a  surety  business  in 
the  state  of  Missouri. 

The  suit  was  originally  Instituted  against 
both  the  contractor  and  the  surety  company, 
but  during  the  progress  of  the  trial  the  cause 
was  dismissed  as  to  the  contractor.  Upon 
submission  of  plaintiffs'  case,  the  trial  court 
announced  Its  Intention  to  give  a  peremptory 
instruction  in  favor  of  the  defendant,  where- 
upon the  plaintiff  requested  leave  to  take  an 
Involuntary  nonsuit  with  leave  to  move  ihe 
court  to  set  the  same  aside,  which  request 
the  court  granted.  Afterwards  the  plaintiffs 
filed  a  motion  to  set  aside  the  nonsuit,  which 
motion  was  sustained.  From  this  order  or 
Judgment  sustaining  the  motion  to  set  aside 
the  nonsuit  the  defendant  has  perfected  an 
appeal  to  this  court,  contending  that  the 
court  below  erred  in  sustaining  the  motion 
and  that  the  plaintiffs'  proof  failed  to  make 
a  case  fpr  the  consideration  of  the  Jury. 

Plaintiffs,  being  the  owners  of  a  lot  of 
ground  In  the  city  of  St  Louis,  entered  into 
a  contract  with  W.  A.  Schumacher  for  the 
erection  of  a  three-story  apartment  building 
according  to  certain  plans  and  specifications, 
and  by  which  contract  the  said  Schumacher 
undertook  to  erect  and  complete  said  build- 
ing according  to  the  terms  of  the  contract 
and  specifications  and  to  furnish  at  his  ex- 
pense all  labor  and  materials  to  be  used  in 
said  building.  Under  the  terms  of  the  con- 
tract, Schumacher  was  to  be  paid  the  sum  of 
$16,616  in  Installments  during  the  progress 
of  the  work,  the  final  payment  of  83,616  to 
be  made  when  the  work  was  completed  and 
within  10  days  after  the  completion  of  said 
work  included  In  the  contract 

The  defendant,  Bankers'  Surety  Company, 
on  April  22,  1909,  for  a  compensation,  exe- 
cuted the  bond  In  suit,  conditioned  upon  the 
faithful  compliance  of  Schumacher  of  all 
the  terms,  covenants,  and  conditions  of  said 
contract,  which  bond  was  subject  to  the  fol- 
lowing provisions: 

"Provided,  that  said  surety  shall  be  notified 
in  writing  of  any  act  on  the  part  of  said  prin- 
cipal, which  shall  involve  a  loss  for  which  the 
said  surety  is  responsible  hereunder,  immediate- 
ly after  the  occurrence  of  such  act  shall  have 
come  to  the  knowledge  of  the  duly  authorized 
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representative  or  representatives  of  the  obligee 
herein,  who  shall  have  the  supervision  of  the 
completion  of  said  contract,  and  a  registered 
letter  mailed  to  the  surety,  at  its  principal  office 
in  Cleveland,  Ohio,  shall  be  deemed  sufficient 
notice,  within  the  meaning  of  this  bond. 

"Provided,  further,  that  the  obligee  shall  re- 
tain until  the  fall  performance  of  said  contract, 
and  until  after  limitation  against  liens  shall 
have  ran,  the  percentage  provided  to  be  retained 
in  said  contract  in  the  event  of  default  by  the 
principal  in  the  terms  of  said  contract,  this  in- 
strument shall- operate  from  the  date  hereof  as 
an  assignment  unto  said  surety,  for  its  protec- 
tion, indemnification  or  reimbursement  of  all 
moneys  earned  or  due,  or  to  become  due  to  the 
principal,  which  shall  not,  prior  to  such  default, 
have  been  paid  unto  said  principal  on  account 
of  said  contract,"  etc. 

The  provision  of  the  contract  and  bond 
over  which  the  controversy  arises  la  that 
provision  of  the  contract  which  provides  that 
the  final  payment  when  the  building  was 
completed  was  to  be  $3,616,  and  that  this 
final  payment  "shall  be  made  within  ten  days 
after  the  completion  of  the  work  included 
In  the  contract,"  and  the  bond  provision  re- 
garding payment  "that  the  obligee  shall  re- 
tain until  the  foil  performance  of  said  con- 
tract, and  until  after  limitation  against  liens 
shall  have  ran,  the  percentage  provided  to 
be  retained  in  said  contract" 

As  the  work  progressed,  the  plaintiffs 
made  payments  to  the  contractor  substantial- 
ly In  accordance  with  the  provisions  of  the 
contract  Two  days  after  the  building  waa 
completed,  the  contractor)  Schumacher,  ap- 
plied to  the  plaintiffs  for  the  final  payment 
At  that  time  the  plaintiffs,  having  been  ad- 
vised by  Schumacher  that  all  claims  of  mate- 
rialmen against  the  building  had  been  paid, 
made  a  partial  payment  of  $2,000  to  Schu- 
macher on  account  of  the  final  payment 
Within  a  few  days  thereafter,  Schumacher 
applied  to  the  plaintiffs  for  the  balance  due, 
but  In  the  meantime  the  plaintiffs  bad  dis- 
covered that  there  were  bills  In  favor  of  ma- 
terialmen against  the  building  which  were 
overdue  and  which  had  not  been  paid  by 
Schumacher,  and  they  thereupon  declined  to 
pay  Schumacher  the  balance  remaining  un- 
paid under  the  contract 

Thereafter  lien  claims  were  established 
against  the  property  on  account  of  the  con- 
tractor's failure  to  pay  the  materialmen  ag- 
gregating the  sum  of  $2,838.25,  and  the  plain- 
tiffs In  addition  paid  two  other  claims  ag- 
gregating $383.60  for  materials  furnished  to 
the  building,  which  the  plaintiffs  contend 
were  lienable  claims,  but  the  liens  were  not 
perfected  in  view  of  plaintiffs'  promise  to 
pay  the  claims. 

No  written  notice  as  provided  by  the  bond 
was  given  the  defendant  by  plaintiffs  of  the 
default  of  the  contractor  in  failing  to  pay 
these  materialmen.  Defendant  on  this  ap- 
peal contends: 


(1)  That  It  was  released  by  reason  of  plain- 
tiffs' failure  to  give  notice  of  the  contractor's 
default  as  required  by  the  bond. 

(2)  That  it  was  the  duty  of  the  plaintiffs  to 
retain  the  final  payment  under  the  contract  for 
at  least  10  days  after  the  completion  of  the 
building,  and  that  such  failure  released  the  de- 
fendant, and,  if  such  failure  did  not  in  fact  to- 
tally discharge  the  surety,  it  at  least  entitled  the 
surety  to  a  credit  pro  tanto  to  the  extent  of  the 
overpayments,  which  waa  more  than  sufficient  to 
cover  the  amount  claimed  by  the  plaintiffs. 

(3)  That  inasmuch  as  the  contract  provided 
that  the  plaintiffs,  who  were  the  owners,  should 
act  as  architects,  and  inasmuch  as  the  evidence 
showed  that  they  failed  to  do  so,  this  was  such 
an  alteration  of  the  contract  as  to  release  the 
surety. 

Jeffries  &  Coram,  of  St  Louis,  for  appel- 
lant. 

Flnnegan  &  Flnnegan,  of  St  Louis,  for 
respondents. 

BIGGS,  O.  (after  stating  the  facts  as 
above).  [1]  As  to  notice,  we  think  the  point 
has  been  correctly  ruled  against  defendant 
by  the  Kansas  City  Court  of  Appeals  In  the 
case  of  Hurley  v.  Fidelity  &  Deposit  Co.,  95 
Mo.  App.  88,  68  S.  W.  968.  The  provision  In 
the  bond  In  the  Hurley  Case  was  exactly 
the  same  provision  as  is  contained  in  the 
present  case  In  regard  to  the  question  of  the 
necessity  of  notice  of  default,  and  it  was 
held  by  the  court  that  this  condition  In  the 
bond  had  reference  only  to  such  acts  of  the 
contractor  which  would  cause  loss  for  which 
the  defendant  surety  would  be  liable,  while 
the  contract  of  plaintiff  with  defendant's 
principal  was  being  performed.  This  seems 
to  us  to  be  a  reasonable  construction  of  such 
a  provision  In  view  of  the  language  used, 
which  It  will  be  noted  required  the  notice 
to  be  given  immediately  after  the  occurrence 
of  such  act  or  default  shall  have  come  to 
the  knowledge  of  the  duly  authorized  rep- 
resentative of  the  obligee  herein,  "who  shall 
have  the  supervision  of  the  completion  of 
said  contract"  This  plainly  refers  to 
either  the  obligee  personally,  if  he  is  In 
charge  of  the  supervision,  or  to  his  duly  em- 
ployed architect,  and  refers  to  such  defaults, 
such  as  delay  or  defective  workmanship, 
which  occurs  during  the  progress  of  the 
building,  and  not  to  defaults  that  occur  aft- 
er the  building  is  In  fact  completed.  In  the 
Hurley  Case  the  work  had  been  completed 
and  there  had  been  a  default  In  the  pay- 
ment of  certain  notes  that  were  given  to  pay 
for  the  work  under  the  provisions  of  the  con- 
tract The  notes  were  due  monthly,  and  no 
notice  was  given  to  the  surety  company  un- 
til all  of  them  had  become  due  and  payable, 
although  the  condition  of  the  bond  required 
immediate  notice.  In  the  present  case  the 
building  had  been  completed  and  the  default 
of  the  contractor,  of  which  the  defendant 
claims  It  should  have  had  notice,  did  not 
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take  place  until  after  the  building  bad  been 
completed. 

We  have  examined  the  authorities  cited 
by  the  defendant's  counsel  in  support  of 
their  position,  and  find  that  the  provisions 
in  the  bonds  in  the  cases  referred  to  were 
either  different  from  the  provision  in  the  In- 
stent  case,  or  else  the  defaults  of  the  con- 
tractor took  place  during  the  progress  of  the 
work. 

In  the  case  of  Lackland  v.  Renshaw  & 
Surety  Co.,  256  Mo.  183,  165  S.  W.  314,  the 
bond  had  an  express  condition  to  the  effect 
that  in  the  event  of  any  default  on  the  part 
of  the  principal,  in  the  performance  of  any 
of  the  terms,  covenants,  or  conditions  of  said 
contract,  written  notice  thereof,  with  verified 
statement  of  the  particular  facts  showing 
such  default  and  the  date  thereof,  shall, 
within  10  days  after  such  default,  be  deliv- 
ered to  the  surety  at  Its  office.  In  this  case 
the  Supreme  Court  held  that  the  surety  was 
not  released  from  liability  for  the  contrac- 
tors* failure  to  pay  material  and  labor  bills, 
because  the  owner  failed  to  notify  the  sure- 
ty of  the  contractors'  failure  to  complete  the 
building  within  contract  time,  time  not  being 
of  the  essence  of  the  building  contract  and 
the  owners  asking  no  damages  for  delay; 
and  the  court  further  held  that  the  surety 
was  not  released  because  the  owners  failed 
to  give  notice  of  such  claims  as  each  debt 
was  Incurred. 

[2]  The  rule  of  law  that  a  surety  is  a  fa- 
vorite of  the  law,  and  that  a  claim  against 
him  is  strlctlssimi  Juris,  has  no  application 
where  a  bond  like  the  one  in  suit  Is  executed 
by  a  surety  for-  a  compensation,  and  where 
the  surety  is  organized  as  the  present  de- 
fendant is  for  the  purpose  of  executing  such 
bonds  for  hire  and  for  a  profit  Such  under- 
takings must  be  construed  strongly  in  favor 
of  the  obligee.  Lackland  v.  Renshaw  &  Sure- 
ty Co.,  supra;  Rule  v.  Anderson  et  al.,  160 
Mo.  App.  lot  clt.  358,  142  S.  W.  358;  Barton 
v.  Guaranty  &  Surety  Co.,  192  Mo.  App.  561, 
loc.  cit.  564,  183  S.  W.  694. 

Defendant's  counsel  in  the  present  case 
say  that  the  courts,  in  deciding  the  forego- 
ing proposition  that  the  doctrine  of  strlctls- 
siml  Juris  does  not  apply  to  a  compensated 
surety,  have  overlooked  in  deciding  these 
cases  section  1209,  R  S.  of  1909,  which  says: 

"Such  surety  company  may  be  released  from 
its  liability,  on  the  same  terms  and  conditions  as 
are  by  law  prescribed  for  the  release  of  individu- 
als—it being  the  true  intent  and  meaning  of 
section  1209  to  1211  to  enable  corporations  cre- 
ated for  that  purpose  to  become  surety  on  any 
bond,  recognizance  or  other  writing  in  the  na- 
ture of  a  bond,  in  the  same  manner  that  natural 
persons  may,  subject  to  all  the  rights  and  lia- 
bilities of  such  persons." 

A  like  contention  was  made  in  the  case  of 
Barton  v.  Guaranty  &  Surety  Co.,  supra,  and 
was  disposed  of  by  Judge  Johnson  thus: 


"Though  the  decision  in  the  Lackland  Case 
does  not  refer  to  the  statute  in  express  terms, 
we  have  no  doubt  its  provisions  did  not  escape 
the  attention  of  the  court.  The  decision  ob- 
serves that  'the  rule  of  strictissimi  juris  is  a 
stringent  one  •  •  •  and  ought  not  to  be 
extended  to  contracts  not  within  the  reason  of 
the  rule,  particularly  when  the  bond  is  under- 
written by  a  corporation  which  has  undertaken 
for  profit  to  insure  the  obligee  against  a  failure 
of  performance  on  the  part  of  die  principal  ob- 
ligor.' Hill  v.  American  Surety  Co.,  200  U.  S. 
loc.  cit  202  (26  Sup.  Ct.  168,  50  L.  Ed.  437]. 
The  reason  of  the  role  is  stated  in  the  preceding 
paragraph,  'By  the  general  law  of  suretyship, 
evolved  at  a  time  when  sureties  were  all  of  the 
class  whose  obligations  were  entered  into  from 
motives  of  friendship  and  without  pecuniary 
considerations  moving  to  them,  any  change  in 
the  contract  releases  the  surety  unless  made 
with  his  consent' 

"It  is  clear  the  decision  Is  grounded  on  the 
idea  that  the  true  test  for  the  application  to  the 
particular  case  of  the  rule  of  strict  law  is 
whether  or  not  the  surety  incurred  the  obliga- 
tion as  a  matter  of  business  for  profit  and 
where,  as  in  the  instant  case,  it  appears  that 
such  was  the  nature  of  the  relationship,  the  rule 
should  not  be  allowed  to  govern  whether  the 
surety  be  a  natural  or  artificial  person.-  The 
reason  of  the  rule  would  seem  to  allow  no  dis- 
tinction between  different  classes  of  sureties  who 
make  a  business  of  becoming  sureties  for  profit." 

The  next  proposition  asserted  by  defend- 
ant grows  out  of  the  second  condition  of  the 
bond,  Which  requires  the  obligee  to  retain 
until  the  full  performance  of  said  contract, 
and  until  after  limitation  against  liens  shall 
have  run,  the  percentage  provided  to  be  re- 
tained in  the  contract,  and  it  is  asserted  that 
the  percentage  stated  in  the  provision  refers 
to  the  final  payment  of  $3,616,  and,  while 
counsel  for  defendant  do  not  assert  in  their 
brief  that  this  final  payment  should  have 
been  held  until  after  limitation  against  liens 
shall  have  run,  they  say  that  the  contract 
and  bond  should  be  so  construed  as  to  re- 
quire the  owners  to  have  held  this  final  pay- 
ment for  the  full  period  of  10  days  after  the 
completion  of  the  work,  and  this  notwith- 
standing the  terms  of  the  contract  which 
provide  that  this  final  payment  shall  be  made 
within  10  days  after  the  completion  of  the 
work  included  in  the  contract 

[S]  Evidently  the  bond  that  was  executed 
was  a  uniform  type  of  bond  which  was  given 
in  cases  where  the  contract  provided  that 
the  contractor  should  not  be  paid  his  full 
contract  price,  but  should  be  paid  a  certain 
percentage  and  that  the  owner  should  retain 
a  percentage  until  a  certain  time.  In  the 
Instant  case  the  contract  specifically  provid- 
ed that  the  entire  contract  price  should  be 
paid  In  certain  Installments  as  the  work 
progressed,  and  the  final  payment  of  $3,616 
should  be  made  within  10  days  after  the  com- 
pletion of  the  work.  This  clearly  gave  the 
owner,  in  the  absence  of  any  notice  of  de- 
fault on  the  part  of  the  contractor,  the  right 


Digitized  by 


Google 


Mo.) 


LATHAM  v.  HARVEY 
(lit  S.W.) 


40! 


to  make  the  final  payment  at  any  time  with- 
in 10  days  after  the  completion  of  the  work. 
The  word  "within,"  as  nsed  in  the  provision, 
does  not  necessarily  mean  at  the  end  of  10 
days,  but,  as  it  plainly  says,  payment  can  be 
made  within  10  days,  which  means  at  any 
time  within  10  days. 
The  contract  contained  this  provision: 

"If  at  any  time  there  shall  be  evidence  of  any 
lien  or  claim,  for  which,  if  established,  the 
owner  of  said  premises  might  become  liable,  and 
which  is  chargeable  to  the  contractor,  the  owner 
shall  have  the  right  to  retain  out  of  any  pay- 
ment then  due,  or  thereafter  to  become  due,  an 
amount  sufficient  to  completely  indemnify  him 
against  such  liens  or  claims.  Should  there  prove 
to  be  any  such  claims  after  all  payments  are 
made,  the  contractor  shall  refund  to  the  owner 
all  moneys  that  the  Istter  may  be  compelled  to 
pay,  in  discharging  any  lien  on  said  premises, 
made  obligatory  in  consequence  of  the  contrac- 
tor's default.'' 

This  provision  Indicates  to  us  that  it  was 
not  the  Intention  of  the  parties  that  there 
was  to  be  retained  by  the  plaintiffs  any  per- 
centage of  the  contract  price. 

[4]  It  is  next  contended  by  defendant  that 
there  was  such  an  alteration  of  the  terms  of 
the  contract  as  to  release  the  surety,  in  this, 
that  the  contract  provided  that 'the  plain- 
tiffs, who  were  the  'owners,  should  act  as  ar- 
chitects, and  Inasmuch  as  the  evidence  shows 
that  the  owkers  did  not  act  as  architects, 
that  this  should  release  the  surety.  Upon  a 
reading  of  the  contract  as  a  whole,  It  is 
plain  that  it  was  not  the  intention  of  the 
parties  here  that  there  should  be  a  third  per- 
son who  should  act  as  architect.  The  con- 
tract, which  was  of  the  uniform  building 
contract  type,  had  a  blank  space  for  the  in- 
sertion of  an  architect's  name,  and  in  many 
particulars  refers  to  ah  architect;  but  in 
this  blank  space  the  word  "owner"  was  in- 
serted instead  of  "architect"  It  appeared 
from  the  evidence  that  the  contractor  drew 
the  original  plans,  and  the  evidence  shows 
that  the  plaintiff  Dorr  was  on  the  work  dai- 
ly during  the  construction  of  the  building 
and  had  some  experience  In  building,  al- 
though he  did  not  pretend  to  be  a  builder 
or  an  architect.  It  is  plain  that  no  real  ar- 
chitect was  Intended  for. this  work,  and  that 
the  word  architect  was  to  mean  owner. 

The  contract  provided  for  the  payments 
to  be  made  as  heretofore  stated  as  the  work 
progressed,  for  Instance,  a  certain  amount 
when  the  first  floor  Joists  were  on,  and  when 
the  third  floor  joists  were  on,  and  when  the 
roof  was  on  the  building.  Those  payments 
were  made  by  the  plaintiffs  after  it  was 
determined  that  the  work  had  so  far  pro- 
gressed, and  when  you  consider  that  the  con- 
tract allowed  for  extra  work  it  does  not  ap- 
pear that  there  were  any  excess  payments 
made  by  the  plaintiffs,  and  consequently  the 


contention  made  by  the  defendant  that  the 
contract  was  materially  altered  by  the  plain- 
tiffs making  payments  at  different  times  and 
in  different  amounts  than  that  called  for  by 
the  contract  appears  to  be  without  merit 
This  is  clear  when  you  keep  in  mind  the 
rule  that  strlctlsslmi  juris  has  no  application 
to  a  bond  of  the  character  of  the  one  In  suit. 
Finding  no  reversible  error  in  the  record, 
the  commissioner  recommends  that  the  judg- 
ment be  affirmed  and  the  cause  remanded. 

PER  CURIAM.  The  foregoing  opinion  of 
BIGGS,  C,  is  adopted  as  the  opinion  of  the 
court 

The  Judgment  of  the  circuit  court  is,  ac- 
cordingly, affirmed,  and  the  cause  remanded. 


REYNOLDS,    P.    J, 
BECKER,  JJ,  concur. 


and    ALLEN    and 


LATHAM  v.  HARVEY.     (No.  16874.) 

(St  Louis  Court  of  Appeals.    Missouri.     Feb. 
8,  1920.) 

1.  Municipal      corporations      «=>706(6)— 

Whetheb    injured    street    SWEEPER    WA8 

STANDING.  IN  FULL  VIEW,  OB  STEPPED  IN 
FBONT  OF  DEFENDANT'S  AUTOMOBILE  FBOK 
BEHIND  STREET  CAB,  HELD  FOB  JURT. 

In  an  action  by  a  street  sweeper  for  person- 
al injuries,  whether  plaintiff  was  standing  in 
full  view  of  defendant  who  was  driving  an  au- 
tomobile, or  stepped  from  in  front  of  a  car  di- 
rectly in  front  of  the  automobile,  too  late  to 
allow  defendant  to  stop  before^  striking  him, 
held  for  the  jury. 

2.  Appeal  and  xbbob  €=>1066— Trial  «=» 
252(8)— instruction  pebintttno  becovebt 
bt  injured  street  sweepeb  construed  as 
too  bboad  and  prejudicial. 

In  an  action  by  a  street  sweeper  for  inju- 
ries sustained  when  run  down  by  defendant's 
automobile,  where  plaintiff  pleaded  that  he  was 
standing  in  the  street  when  struck,  and  testified 
that  he  was  standing  midway  between  a  street 
car  track  and  the  curb  when  struck,  positively 
affirming  that  he  had  not  been  on  the  street  car 
track  an  instruction  authorizing  a  recovery 
on  a  finding  that  "plaintiff  stepped  from  in 
front  of  a  street  car"  and  that  at  the  time  plain- 
tiff "was  stepping"  from  in  front  of  the  car  de- 
fendant saw,  or  by  the  exercise  of  ordinary 
care  could  have  seen,  him  in  time  to  have 
stopped,  was  too  broad  and  was  prejudicial. 

Appeal  from  St  Louis  Circuit  Court; 
John  W.  Calhoun,  Judge. 

Action  by  Robert  Latham  against  William 
J.  Harvey.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed  and  remanded. 


4=»For  other  easts  w»  sun*  toplo  and  KEY-NUMBER  in  all  Key-Numbered  Digest*  and  Indexes 
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Bryan,  Williams  &  Cave,  of  St  Louis,  for 
appellant. 

Edw.  W.  Forlstel  and  Bagleton  &  Habe- 
nicht  all  of  St  Louis,  for  respondent 

ALLEN,  J.  This  Is  an  action  to  recover 
damages  for  personal  injuries  sustained  by 
plaintiff  by  being  struck  by  an  automobile  be- 
longing to  the  defendant  and  driven  by  him. 
The  trial  below,  before  the  court  and  a  Jury, 
resulted  in  a  verdict  and  judgment  in  favor 
of  plaintiff  in  the  sum  of  ?5,000,  from  which 
the  defendant  prosecutes  this  appeal. 

At  the  time  of  plaintiff's  Injury  he  was  in 
the  employ  of  the  city  of  St  Louis  as  a  street 
sweeper  and  engaged  In  this  work  on  Delmar 
avenue,  a  street  extending  east  and  west  in 
the  city  of  St  Louis,  at  a  point  a  short  dis- 
tance east  of  Euclid  avenue,  a  street  extend- 
ing north  and  south,  intersecting  Delmar 
avenue.  He  was  struck  and  injured  by  de- 
fendant's automobile  as  It  was  being  driven 
In  an  easterly  direction  along  the  south  side 
of  Delmar,  avenue. 

The  petition  alleges  that  on  the  day  of 
plaintiff's  Injury,  to  wit  July  25,  1916,  while 
plaintiff  "was  lawfully  standing  on  the  south 
side  of  Delmar  avenue  at  or  near  its  Intersec- 
tion with  Euclid  avenue,"  he  was  violently 
struck,  knocked  down,  and  run  over  by  de- 
fendant's automobile,  operated  by  defendant 
and  which  was  being  driven  eastwardly  on 
Delmar  avenue.  The  negligence  assigned  is 
that  the  defendant  failed  to  use  the  highest 
degree  of  care  that  a  very  careful  person 
would  have  used,  under  like  or  similar  cir- 
cumstances, In  operating  and  controlling  an 
automobile,  In  that  defendant  operated  the 
automobile  at  an  excessive  and  dangerous 
rate  of  speed,  and  negligently  failed  to  stop 
or  attempt  to  stop  the  automobile  when  he 
knew,  or  by  the  exercise  of  due  care  on  his 
part  would  have  known,  the  danger  of  the 
automobile  striking  and  injuring  plaintiff,  In 
time,  by  the  exercise  of  due  care  on  his  part 
to  have  stopped  the  same  and  avoided  strik- 
ing and  Injuring  plaintiff;  that  defendant 
negligently  failed  to  keep  a  vigilant  watch 
for  persons  on  Delmar  avenue,  and  particu- 
larly plaintiff,  and  failed  and  neglected  to 
operate  the  brakes  and  other  devices  on  the 
automobile  in  such  way  as  to  enable  him  to 
stop  it  quickly,  or  to  turn  quickly  vaslde  upon 
the  first  appearance  of  danger  to  plaintiff; 
and  that  defendant  negligently  failed  to 
sound  any  horn  or  to  give  other  warning  to 
plaintiff  of  the  approach  of  the  automobile. 

The  answer,  after  denying  generally  the 
allegations  of  the  petition,  alleges  that  Del- 
mar and  Euclid  avenues  were  at  the  time  In 
question  much  used  by  vehicles  and  danger- 
ous for  travel  by  pedestrians  at  any  place 
other  than  their  Intersection ;  admits  that 
plaintiff  was  struck  and  Injured  by  an  auto- 
mobile owned  and  operated  by  defendant  on 
Delmar  avenue  near  Euclid  avenue;  but  avers 


that  plaintiff's  injuries  were  due  to  his  own 
negligence  directly  contributing  thereto,  in 
that  plaintiff  negligently  remained  in  a  dan- 
gerous place,  on  said  Delmar  avenue,  in 
front  of  a  moving  street  car,  until  the  same 
was  directly  upon  him,  and  then  negligently 
stepped  Into  the  path  of  defendant's  auto- 
mobile, without  looking  and  listening  for  the 
same. 

Plaintiff  testified  that  he  was  standing  on 
the  south  side  of  Delmar  avenue,  about  30 
or  40  feet  east  of  the  east  side  of  Euclid 
avenue,  "cleaning  up  some  dirt  out  of  the 
street"  at  the  time  when  he  was  struck  by 
defendant's  automobile;  that  when  struck  he 
was  about  midway  between  the  street  car 
track  and  the  south  curb  of  Delmar  avenue, 
facing  toward  the  northeast  with  his  back 
to  the  southwest  On  cross-examination  he 
reiterated  this  testimony,  in  substance,  and 
further  said: 

"Just  immediately  before  the  accident  I  had 
not  been  on  the  street  car  track,  and  I  was  not 
coming  off  the  track  at  the  time  I  was  struck. 
I  come  from  the  curb  there  and  was  sweeping 
that  stuff  up." 

The  testimony  of  plaintiff  that  when 
struck,  he  was  standing  in  the  street  about 
midway  between  the  street  car  tracks  and 
the  south  curb,  with  his  back  to  the  ap- 
proaching automobile,  is  corroborated  by  the 
testimony  of  two  other  witnesses. 

The  defendant  called  by  plaintiff  as  a 
witness,  testified  that  at  the  time  of  the 
casualty  he  was  driving  his  automoble  east 
on  the  south  side  of  Delmar  avenue;  that 
a  street  car  was  proceeding  east  on  said 
Delmar  avenue,  and  that  he  was  "following 
It"  (though  driving  between  the  street  car 
tracks  and  the  south  curb)  until  he  reached 
the  west  side  of  Euclid  avenue;  that  the 
street  car  proceeded  perhaps  26  or  30  feet 
east  of  Euclid  avenue  crossing  "when  it 
slowed  down  for  something.''  And  defendant 
said: 

"As  I  got  to  the  end  of  the  car  this  man 
(plaintiff)  stepped  off,  backed  off  the  track; 
backed  right  into  the  path  of  my  machine." 

Defendant  further  testified  that  In  his 
opinion  the  automobile  was  about  12  or  15 
feet  from  plaintiff  when  the  latter  stepped 
from  the  street  car  track;  that  he  Imme- 
diately sounded  his  horn,  and  set  his  brakes, 
both  emergency  brake  and  foot  brake,  as 
soon  as  he  could,  and  as  "hard"  as  he  could; 
but  that  the  automobile  struck  plaintiff  and 
dragged  him  a  few  feet 

The  testimony  of  defendant  that  plaintiff 
stepped  from  In  front  of  the  street  car,  into 
the  path  of  the  automobile,  is  corroborated 
by  that  of  a  witness  who  was  an  occupant  of 
the  automobile  with  defendant 

[1]  It  Is  unnecessary,  as  we  view  the  case 
on  this  appeal,  to  set  forth  the  evidence  in 


_  Digitized  by 


Google 


Mo.)  MoKEEVER 

(III 
further  detalL  In  view  of  the  testimony  of 
plaintiff  and  the  witnesses  corroborating 
him,  to  the  effect  that  plaintiff  was  standing 
between  the  street  car  tracks  and  the  south 
curb  of  the  street,  performing  his  duties  as 
street  sweeper,  with  his  back  turned  to  the 
west  or  southwest,  and  In  fall  view  of  the 
drivers  of  automobiles  approaching  from  the 
west,  but  that  defendant  nevertheless  ran 
him  down  and  Injured  him,  we  think  that 
the  case  was  obviously  one  for  the  Jury. 

Only  two  Instructions  were  given  at  plain- 
tiffs request;  one  purporting  to  cover  the 
case,  under  the  last  chance  doctrine,  and  the 
other  an  Instruction  on  the  measure  of  dam- 
ages. The  former,  1.  e.  plaintiff's  instruc- 
tion numbered  8,  Is  as  follows: 

"If  you  find  and  believe  from  the  evidence  that 
plaintiff  stepped  from  in  front  of  a  street  car, 
and  that  at  the  time  plaintiff  was  stepping  from 
in  front  of  said  street  car,  defendant  saw,  or  by 
the  exercise  of  ordinary  care  could  have  seen, 
plaintiff  stepping  away  from  said  street  car 
into  the  path  of  defendant's  automobile  and  in 
a  position  of  danger  in  time,  by  the  exercise  of 
ordinary  care,  to  have  stopped  his  machine  be- 
fore it  struck  and  injured  plaintiff,  then  your 
verdict  will  be  for  the  plaintiff." 

As  appears  above,  plaintiff,  in  his  petition, 
alleges  that  when  struck  by  the  automobile 
he  was  "standing"  in  the  street;  and  he 
testified  positively  that  he  was  standing  on 
the  south  side  of  the  street  about  midway 
between  the  street  car  tracks  and  the  curb, 
facing  northeast  with  his  back  to  the  south- 
west, when  he  was  struck  from  the  rear  by 
defendant's  automobile.  This  Instruction, 
however,  authorizes  a  recovery  upon  a  find- 
ing that  "plaintiff  stepped  from  in  front  of  a 
street  car,"  and  that,  at  the  time  plaintiff 
"was  stepping"  from  in  front  of  the  car,  de- 
fendant saw,  or  by  the  exercise  of  ordinary 
care  could  have  seen  bun,  "stepping  away 
from  said  street  car,"  into  the  path  of  de- 
fendant's automobile,  in  a  position  of  dan- 
ger, In  tune  to  have  stopped  the  automobile, 
by  the  exercise  of  ordinary  care,  before  it 
struck  and  injured  plaintiff. 

[2]  It  was  prejudicial  error  to  give  this  in- 
struction, for  the  reason  that  it  is  broader 
than  the  petition  (Bee  Degonia  v.  Bailroad, 
224  Mo.  664, 123  S.  W.  807;  Scrlvner  v.  Bail- 
road,  260  Ma  421,  168  S.  W.  83;  Young  v. 
Dunlap,  105  Mo.  App.  119,  190  &  W.  1041) 
and  requires  a  finding  directly  contrary  to 
the  facts  shown  by  plaintiff's  own  testimony. 
Having  pleaded  that  he  was  standing  in  the 
street  when  struck,  and  having  testified  that 
he  was  standing  midway  between  the  street 
ear  track  and  the  curb,  when  struck,  posi- 
tively affirming  that  he  had  not  been  on  the 
street  car  track,  and  was  "not  coming  off  the 
track"  when  struck,  plaintiff  was  not  en- 
titled to  change  point  and  submit  his  case 
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to  the  jury  upon  the  theory  that  he  did  step 
from  in  front  of  the  street  car  and  was 
struck  while  in  the  act  of  stepping  from  the 
car  track,  and  recover  upon  such  theory. 
See  authorities  supra;  also,  McGinness  v. 
Bailroad  Co.,  196  Mo.  App.  390,  192  8.  W. 
115;  Gunn  v.  United  Railways  Co.,  270  Mo. 
517,  193  S.  W.  814,  L.  B.  A.  1917D,  1131; 
Northam  v.  United  Railways  Co.  (Sup.)  176 
S.  W.  227 ;  State  ex  rel.  Central  Coal  &  Coke 
Co.  v.  Ellison,  270  Mo.  645,  195  S.  W.  722. 

Other  questions  are  raised  by  appellant, 
both  as  to  this  instruction  and  as  to  other 
matters  occurring  at  the  trial;  but,  since  the 
case  must  be  retried,  these  questions  will 
doubtless  be  eliminated,  and  it  is  consequent- 
ly unnecessary  to  Incumber  the  opinion  by 
discussing  them. 

The  judgment  must  be  reversed,  and  the 
cause  remanded.    It  is  so  ordered. 

REYNOLDS,  P.  J„  and  BECKER,  J., 
concur. 


McKEEVER  v.  KRAMER     (No.  15736.) 

(St  Louis  Court  of  Appeals.     Missouri.    Jan. 

6,  1920.    tRehearing  Denied 

Feb.  24, 1920.) 

1.  Innkeepers  <8=>11(2)— Liability  or  inn- 
keeper ONLY  AS  GRATUITOUS  BAILEE  FOR 
GOODS   LETT   BY    DEPARTING    GUEST. 

When  the  relation  of  innkeeper  and  guest 
was  terminated  by  the  guest  by  giving  np  his 
room  and  paying  his  bill,  the  mere  expectation 
of  the  guest  to  return  later  was  insufficient 
to  support  the  continuation  of  his  relation  with 
the  innkeeper,  and  for  goods  left  in  the  inn  the 
innkeeper  was  liable  only  bb  gratuitous  bailee. 

2.  Bailment  «=>31(1)— Bailor  has  burden 
to  prove  negligence  causing  loss  or  in- 
JURY. 

The  gist  of  a  cause  of  action  as  'bailor 
against  bailee  is  negligence,  and  the  burden 
rests  on  the  bailor  to  plead  and  prove  negli- 
gence as  the  cause  of  the  loss  or  injury;  a 
burden  resting  on  him  to  the  end  of  the  case. 

8.  Bailment  <8=»31(1, 3)— Proof  or  bailment 

AND    FAILURE  TO  RETURN    PROPERTY  ON    DE- 
MAND MAKES  PRIMA  FACTE  CASE  OF  NEGLX-   • 
GEN  OK. 

Bailor,  suing  for  loss  of  or  for  injuries  to 
the  goods,  makes  out  a  prima  facie  case  of  neg- 
ligence against- the  bailee  by  proof  of  the  bail- 
ment and  the  bailee's  failure  to  return  the 
property  on  demand,  the  bailee  then' having  the 
burden  to  account  for  the  loss  of  the  goods  by 
showing  loss  through  theft,  fire,  etc.,  which  ex- 
onerates him  prima  facie,  and  throws  the  bur- 
den on  the  bailor  to  show  negligence. 

4.  Innkeepers  «3=»11(2>  — Departing  guest 
had  no  right  to  assume  night  clerk  had 
authority  to  make  contract  beyond  du- 
TIES. 

A  guest,  leaving  his  hotel,  had  no  right  to 
assume  that  the  night  clerk  had  any  authority 
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to  make  a  contract  binding  the  innkeeper,  on- 
less  it  was  within  the  clerk's  duties  as  such,  and 
pertained-  to  the  relation  of  innkeeper  and 
guest. 

5.  Innkeepers  «=»11(3)  —  As  to  property 
left    by    departing    quest,    gratuitous 

BAILEE. 

The  duty  of  an  innkeeper  with  respect  to 
effects  left  in  his  custody  by  one  who  has  ceas- 
ed to  be  a  guest  after  expiration  of  a  reason- 
able time  for  removal  of  such  effects  is  that  of 
gratuitous  bailee,  responsible  only  for  gross 
negligence. 

6.  Innkeepers  <8=»11(2)— Night  clerk  with- 
out AUTHORITY  TO  TAKE  DEPARTING  GUEST* 8 
MONEY  FOR  SAFE-KEEPING  TO  GIVE  RISE  TO 
GRATUITOUS   BAILMENT. 

Defendant  innkeeper's  night  clerk  had  no 
authority  per  se  to  accept  from  a  departing 
guest  a  sum  of  money  in  an  envelope  for  safe- 
keeping, though  the  guest  stated  his  intention 
to  return  in  a  few  days,  the  matter  not  having 
relation  to  the  clerk's  duties  as  such,  so  that 
the  guest's  act  in  leaving  the  money  did  not 
constitute  even  a  gratuitous  bailment. 

Appeal  from  St  Louis  Circuit  Oourft 
BenJ.  J.  Klene,  Judge, 

Suit  by  Robert  S.  McKeever  against  Ar- 
thur Kramer,  doing  business  as  the  Burling- 
ton Hotel.  From  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Durham  &  Durham,  of  St.  Louis,  for  ap- 
pellant 

Frank  H.  FIsse,  of  St  Louis,  for  respond- 
ent 

BIGOS,  a  Judging  from  the  petition,  evi- 
dence, and  Instructions,  this  cause  appears 
to  be  a  mixture  of  a  suit  against  defendant 
on  his  liability  as  an  Innkeeper  and  a  suit 
against  him  based  on  his  liability  as  a  gra- 
tuitous bailee  of  plaintiff's  property. 

The  petition  alleged  that  on  the  21st  day 
of  February,  1016,  defendant  was  an  innkeep- 
er, and  as  such  kept  a  common  Inn  for  the 
entertainment  of  the  public  In  the  city  of 
St  Louis,  known  as  the  Burlington  Hotel; 
that  on  said  date  plaintiff  was  received  by 
defendant  in  his  said  inn  as  a  traveler  and 
guest;  that  as  a  guest  of  the  said  hotel 
plaintiff  on  said  date  deposited  with  defend- 
ant the  sum  of  $375  for  safe-keeping;  and 
that  thereafter  plaintiff  demanded  the  money 
so  deposited,  but  the  defendant  refused,  and 
still  refuses,  to  pay  the  same. 

The  answer  was  a  general  denial,  and  aft- 
er a  trial  there  was  a  verdict  and  Judgment 
for  plaintiff  for  the  full  amount  sued  for, 
from  which  judgment  the  defendant  has 
prosecuted  an  appeal  to  this  court,  making 
the  contention  that  the  lower  court  should 
have  directed  a  verdict  for  the  defendant 
for  the  reason  that  there  was  a  failure  to 
prove  a  cause  of  action  based  upon  the  lia- 
bility of  an  Innkeeper,  and.  In  the  event  the 


plaintiff  claims  there  was  a  liability  upon  the 
defendant's  part  as  a  gratuitous  bailee,  that 
there  was  a  failure  to  prove  the  authority 
of  Fred  Schmidt  hotel  clerk,  to  bind  the  de- 
fendant by  the  contract  of  bailment 

Inasmuch  as  the  uncontradicted  evidence 
shows  that  at  the  time  the  plaintiffs  money 
and  Fred  Schmidt  the  night  clerk,  disap- 
peared, the  plaintiff  had  ceased  to  be  a  guest 
at  the  hotel,  the  plaintiff  concedes  he  has 
no  cause  of  action  based  upon  the  liability 
of  the  defendant  as  an  Innkeeper,  but  as- 
serts defendant  Is  liable  as  bailee  of  plain- 
tiff's property. 

Plaintiff,  a  resident  of  Indiana,  was  a 
traveling  timber  Inspector  for  the  Vandalia 
Railroad,  with  headquarters  at  St  Louis. 
For  a  number  of  years  he  had  traveled  In 
and  out  of  this  city,  and  while  here  usually 
stopped  at  the  defendant's  hotel.  He  had 
been  in  the  habit  of  stopping  there  tor  a 
period  of  seven  years,  and  was  acquainted 
with  the  defendant  Kramer  and  also  with  his 
night  clerk,  Fred  Schmidt  who  had  been 
employed  as  -clerk  of  the  hotel  for  several 
years.  On  February  21,  1916,  the  plaintiff 
arrived  In  the  city  between  8  and  9  o'clock 
In  the  evening,  registered  at  the  defendant's 
hotel,  and  was  assigned  a  room.  He  had 
with  him  at  the  time  $376,  which  he  brought 
with  him  to  St  Louis  for  the  purpose  of 
paying  an  obligation  the  next  day.  On  ar- 
rival at  the  hotel  he  received  letters  which 
required  him  to  leave  early  the  next  morning 
for  Southeast  Missouri.  He  thereupon  pat 
the  $375  in  an  envelope  and  left  It  with 
Fred  Schmidt  the  night  clerk  of  defendant's 
hotel,  telling  the  clerk  that  he  wanted  to 
leave  it  there  for  a  few  days,  and  that  he 
would  be  back.  Fred  Schmidt  took  the  en- 
velope and  deposited  same  In  the  hotel  safe  In 
the  presence  of  the  plaintiff.  Plaintiff  stayed 
at  the  hotel  that  night,  and  In  the  morning  he 
paid  the  customary  charge  for  his  room  and 
departed,  saying  to  Fred  Schmidt  as  he  left 
that  he  should  tell  Mr.  Kramer  about  the 
money,  and  that  the  plaintiff  would  be  back  In 
a  few  days  and  would  need  It  Plaintiff,  how- 
ever, did  not  return  to  St  Louis  until  the 
5th  day  of  March,  some  12  days  later,  when 
he  then  made  demand  upon  Kramer  for  the 
money.  At  that  time  it  appeared  the  money 
and  also  the  night  clerk  had  disappeared. 
Schmidt  worked  the  night  of  the  22d  and 
also  the  23d,  and  then  suddenly  disappeared. 
When  plaintiff  had  been  the  guest  at  the 
hotel  on  previous  occasions  he  had  been  in 
the  habit  of  leaving  his  money  while  a  guest 
with  defendant  and  also  with  Fred  Schmidt 
the  clerk.  Defendant  did  not  know  of  the 
transaction  until  after  the  clerk  left 

[1]  It  Is  plain  from  this  evidence  that  at 
the  time  the  loss  occurred  the  relation  of  Inn- 
keeper and  'guest  had  been  terminated,  as 
plaintiff  had  given  up  his  room  at  the  hotel. 
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paid  his  bill,  and  took  his  departure.  When 
the  relation  of  Innkeeper  and  guest  had  been 
thus  terminated  by  the  plaintiff,  the  mere 
expectation  of  plaintiff  to  thereafter  return 
and  become  a  guest  Is  not  sufficient  to  sup- 
port the  continuation  of  the  relation,  and 
the  plaintiff,  having  settled  his  bill  with  the 
innkeeper,  although  he  announced  his  inten- 
tion to  be  absent  only  a  few  days,  the  rela- 
tion of  innkeeper  and  guest  was  ended,  and 
for  goods  left  In  the  inn  the  innkeeper  could 
be  liable  only  as  a  gratuitous  bailee.  14 
Ruling  Case  Law,  653;  De  Lapp  v.  Van 
Closter,  136  Mo.  App.  475,  118  S.  W.  120. 

As  heretofore  stated,  the  plaintiff  aban- 
dons his  right  to  recover  on  the  theory  of 
defendant's  liability  as  an  Innkeeper,  and  as- 
serts that  he  established  a  case  of  liability 
against  the  defendant  as  a  gratuitous  bailee, 
and  made  a  prima  facie  case  when  he 
proved  that  the  money  had  been  deposited 
with  the  defendant,  and  that  he  thereafter 
demanded  Its  return,  and  the  defendant  had 
refused. 

[2, 3]  The  gist  of  a  cause  of  action  of  bail- 
or against  bailee  is  negligence,  and  tbe  bur- 
den rests  on  the  bailor  to  plead  and  prove 
negligence  as  the  cause  of  the  loss  or  injury, 
and  this  burden  rests  on  the  plaintiff  to  the 
end  of  the  case.  Witting  v.  Railway,  101  Mo. 
loc.  cit  639,  14  S.  W.  743,  10  L.  R.  A.  602, 
20  Am.  St  Rep.  636;  Stanard  Milling  Co.  v. 
Transit  Co.,  122  Mo.  loc.  cit.  274,  26  S.  W. 
704.  However,  in  such  cases,  plaintiff  Is  at 
a  disadvantage  In  obtaining  information  of 
the  cause  of  the  loss,  and  therefore  the  law 
considers  that  he  makes  out  a  prima  facie 
case  of  negligence  by  proof  of  the  bailment 
and  of  the  failure  of  the  defendant  to  re- 
turn the  property  on  demand.  Berger  v.  Stor- 
age Co.,  136  Mo.  App.  loc.  cit  40,  116  S.  W. 
444 ;  Collier  v.  Storage  Co.,  147  Mo.  App.  loc. 
dt  720,  127  S.  W.  435.  However,  It  does 
not  follow  that  the  bailee  must  affirmatively 
prove  a  negative  to  the  effect  that  he  was  not 
guilty  of  negligence.  Under  such  circum- 
stances it  Is  the  duty  of  tbe  defendant  to  ac- 
count for  the  loss  of  the  goods,  and  to  show 
that  the  loss  was  occasioned  by  some  act 
such  as  theft  Are,  etc.,  in  which  event  prima 
fade  this  la  an  exoneration,  and  it  Is  not 
his  duty  to  further  prove  Affirmatively  that 
he  was  guilty  of  no  negligence.  The  plain- 
tiff in  such  a  case  must  then  take  up  the 
burden  of  showing  that  there  was  negli- 
gence on  the  part  of  the  defendant.  Levi  v. 
Railroad,  157  Mo.  App.  536,  138  S.  W.  609; 
Berger  v.  Storage  Co.,  supra. 

We  may  grant  that  plaintiff's  petition  is 
sufficient  In  form  to  base  a  recovery  on  the 
theory  of  gratuitous  bailment  in  the  absence 
of  any  allegation  of  negligence  on  the  part  of 
defendant  but  this  can  only  be  done  by  vir- 
tue of  the  fact  that  the  defendant  filed  a 
general  denial,  and  did  not  confess  the  bail- 
ment in  his  pleading  and  account  for  the  loss 
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of  the  property,  and  by  virtue  of  the  further 
fact  that  the  case  seems  to  have  been  tried 
on  the  theory  of  bailment  or  no  bailment  and 
the  question  of  negligence  was  not  Involved. 

Under  the  evidence  the  contract  of  bail- 
ment which  the  plaintiff  attempted  to  prove 
was  not  made  personally  with  the  defendant, 
but  was  made  through  Fred  Schmidt  It  was 
admitted  that  Fred  Schmidt  was  the  night 
clerk  at  the  hotel,-  but  there  was  no  evidence 
showing  that  Schmidt  had  authority  to  act 
for  the  defendant  except  about  the  business 
of  keeping  and  operating  the  hotel.  Schmidt 
was  not  defendant's  general  agent  nor  could 
you  Infer  from  tbe  fact  that  he  was  night 
clerk  of  the  hotel  that  he  was  thereby  au- 
thorized to  enter  into  the  contract  of  bail- 
ment with  the  plaintiff,  which  contract  was 
not  within  the  scope  of  his  authority  as  night 
clerk.  The  plaintiff  attempted  to  make  the 
defendant  his  banker,  and  deposited  his  mon- 
ey with  Fred  Schmidt,  night  clerk  of  his 
hotel.  Of  course,  Schmidt  was  duly  author- 
ized to  receive  the  money  from  the  plaintiff, 
and  on  behalf  of  the  defendant  while  the 
plaintiff  was  a  guest  While  the  evidence 
showed  that  when  the  money  was  first  left 
at  the  hotel  with  Fred  Schmidt  the  plaintiff 
was  a  guest  this  relation  was  terminated 
on  the  22d  day  of  February,  at  which  time 
the  plaintiff  left  the  hotel  and  told  Fred 
Schmidt  the  clerk,  to  tell  the  defendant  that 
he  would  be  back  In  a  few  days  and  would 
want  his  money.  The  evidence  further  shows 
that  at  the  time  the  money  was  deposited 
with  the  clerk  the  plaintiff  intended  to  leave 
the  hotel  the  next  morning,  and  that  his  ar- 
rangement with  the  derk  was  to  take  care 
pf  the  money  after  the  relation  of  Innkeeper 
and  guest  was  terminated,  for  he  said  to  the 
clerk  he  wanted  to  leave  It  there  for  a  few 
days.  This  possession  of  the  clerk  was  not 
the  possession  of  the  defendant  after  the 
relation  was  terminated,  unless  the  clerk  was 
authorized  by  the  defendant  to  make  such  a 
contract  viz.  one  to  bind  the  defendant  as 
a  gratuitous  bailee. 

[4]  The  defendant  was  not  in  the  banking 
business,  but  was  in  the  hotel  business,  and 
the  plaintiff  had  no  right  to  assume  that  de- 
fendant's night  clerk  had  any  authority  to 
make  a  contract  binding  the  defendant  ex- 
cept it  be  within  his  duties  as  such  night 
clerk,  and  which  contract  pertained  to  the 
relation  of  innkeeper  and  guest  Hutchin- 
son v.  Donovan,  76  Mo.  App.  391. 

[6]  The  duty  of  an  innkeeper  with  respect 
to  effects  left  In  his  custody  by  one  who  has 
ceased  to  be  a  guest  is,  after  the  expiration 
of  a  reasonable  time  for  the  removal  of  such 
effects,  only  that  of  a  gratuitous  bailee,  re- 
sponsible only  for  gross  negligence.  Adler  v. 
Planters'  Hotel  Co.,  181  S.  W.  1062  (St  Louis 
Court  of  Appeals) ;  Wear  v.  Gleason,  52  Ark. 
364,  12  S.  W.  756,  20  Am.  St.  Rep.  186; 
O'Brien  v.  Vaill,  22  Fla.  627,  1  South.  137, 
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1  Am.  St  "Rep.  219 ;  Stewart  v.  Head,  70  Ga. 
449;  Hoffman  t.  Eoessle,  39  Misc.  Rep.  787, 
81  N.  Y.  Supp.  291;  Baehr  t.  Downey,  138 
Mich.  163,  94  N.  W.  760,  103  Am.  St  Rep. 
444;  Whitemore  v.  Haroldson,  70  Tenn.  (2 
Lea)  312. 

In  the  Whitemore  Case,  supra,  the  Inn- 
keeper was  held  not  liable  where  the  relation 
of  innkeeper  and  guest  had  ceased  to  exist 
and  the  innkeeper's  employe  stole  plaintiff's 
property  left  at  the  hotel,  where  the  Inn- 
keeper had  no  reason  to  suspect  the  fidelity 
of  the  employfe.  In  this  case  the  guest,  up- 
on leaving  the  hotel  with  the  knowledge  of 
the  proprietor,  left  In  the  clerk's  possession 
money  that  had  been  previously  deposited 
with  him,  and  the  money  was  subsequently 
misappropriated  by  the  clerk.  It  was  held 
that  the  proprietor,  being  a  mere  gratuitous 
bailee  and  responsible  only  for  gross  negli- 
gence after  the  owner  had  ceased  to  be  a 
guest  was  not  liable. 

[6]  In  view  of  this  failure  of  proof  on  the 
part  of  the  plaintiff  to  establish  the  fact  of 
Fred  Schmidt's  authority  to  act  for  the  de- 
fendant in  making  the  contract  of  bailment 
we  are  of  the  opinion  that  the  peremptory 
instruction  to  find  for  the  defendant  should 
have  been  given,  and  it  Is  therefore  recom- 
mended that  the  Judgment  be  reversed. 

PER  CURIAM.  The  foregoing  opinion  of 
BIGGS,  0.,  is  adopted  as  the  opinion  of  the 
court 

The  judgment  of  the  circuit  court  is  ac- 
cordingly reversed. 

REYNOLDS,  P.  J.,  and  ALLEN,  X,  con- 
cur. 
BECKER,  J.,  concurs  in  the  result 


SULLIVAN  v.   HINES,   Director  General  of 
Railroads,  et  aL    (No.  2569.) 

(Springfield  Court  of  Appeals.    Missouri.    Jan. 
14,  1920.     Rehearing  Denied 
•     Feb.  28, 1920.) 

1.  APPEAL  AND  EBBOB  «=>1002— FINDINGS  OF 
JUBY  ON  CONFLICTING)  EVIDENCE  CONCLUSIVE 
ON  APPEAL. 

Findings  of  fact  by  jury  based  on  conflict- 
ing evidence  are  conclusive. 

2.  Masteb  and  sebvant  oJ=»153(2)— Omission 

TO    WABN    INEXPERIENCED    FLAGMAN    NEGLI- 
GENCE. 

A  section  foreman  who  knew  that  trains 
rarely  stopped  when  they  received  orders  from 
flagman,  and  that  hoops,  notched  sticks,  etc., 
were  used  by  experienced  flagmen  to  deliver 
such  orders,  and  that  the  men  themselves  made 
such  appliances  for  themselves  when  they  were 
not  furnished,  was  guilty  of  negligence  in 
sending  out  a  mature,  but  inexperienced,  man 


to  flag  trains  and  deliver  orders  without  prop- 
er instructions,  or  without  any  means  other 
than  his  hand  to  deliver  his  orders  up  to  the 
engineer  of  a  train. 

8.  Masteb  and  sebvant  «=»226<1) — Risk  of 
master's  negligence  not  assumed. 
A  servant  does  not  assume  the  risk  of  being 
Injured  by  his  master's  negligence. 

4.  Masteb  and  sebvant  cj=»270(15)— Custom 

IN    DELIVERING    MESSAGES    TO    ENCIINKKB    OF 
TRAINS  ADMISSIBLE. 

In  an  action  by  a  section  hand  injured  when 
delivering  an  order  to  the  engineer,  where  his 
foreman  testified  that  he  instructed  plaintiff 
not  to  deliver  the  order  until  the  train  had 
stopped,  and  plaintiff  denied  that  such  an  in- 
struction had  been  made  or  that  the  foreman 
gave  him  any  instructions  as  to  how  to  deliver 
orders,  court  properly  permitted  plaintiff  to 
introduce  evidence  that  experienced  sectionmen 
used  hoops,  sticks,  and  appliances  in  delivering 
messages  to  engineers. 

6.  Masteb  and  sebvant  <S=»255(15)  —  Evi- 
dence AS  TO  APPLIANCES  IN  COMMON  USB 
ADMISSIBLE  ON  QUESTION  WHETHER  OKDBB 
WAS  SEASONABLY  SAFE. 

In  an  action  by  a  servant  for  injuries  cant- 
ed by  bis  foreman  directing  certain  work  with- 
out proper  instructions  as  to  the  manner  of 
doing  it,  evidence  as  to  what  appliances  are  in 
common  use  in  doing  such  work  is  admissible 
on  the  question  whether  the  direction  was  rea- 
sonably safe. 

6.  Appeal  and  ebbob  «=>1060(1)  —  Permit- 
ting ARGUMENTS  BY  TWO  ATTORNEYS  IN  RE- 
BUTTAL  NOT  PREJUDICIAL. 

Permitting  arguments  by  two  attorneys  hi 
rebuttal  was  not  reversible  error  where  the 
jury  could  not  have  been  improperly  misled. 

Appeal  from  Circuit  Court,  Wright  Coun- 
ty ;  a  H.  Sklnker,  Judge, 

Action  by  John  Cass  Sullivan  against  Walk- 
er D.  Hlnes,  Director  General  of  Railroads 
under  the  United  States  Railroad  Adminis- 
tration, and  the  St.  Louis-San  Francisco 
Railway  Company.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

W.  F.  Evans,  of  St  Louis,  A  M.  Curtis,  of 
Hartville,  and  Mann,  Todd  &  Mann,  ot 
Springfield,  for  appellant*. 

Ellis,  Cook  &  Dietrich,  of  Kansas  City,  for 
respondent  < 

FARRINGTON,  J.  It  is  from  a  judgment 
rendered  in  plaintiff's  favor  in  the  circuit 
court  of  Wright  county,  Mo.,  awarding  him 
$3,500  for  injuries  received  to  his  hand  in  be- 
ing struck  by  an  engine  while  he  was  at- 
tempting to  deliver  orders  to  the  fireman  on 
the  engine  that  this  appeal  Is  taken.  The  as- 
signment of  errors  goes  to  the  admissibility 
of  certain  evidence,  the  failure  of  the  trial 
court  In  directing  a  verdict  for  the  defend- 
ant and  the  giving  and  refusal  ot  insane- 
tions. 


4=»For  other  cases  see  mid*  topic  and  KBY-NUHBRR  in  all  Key-Numbered  Diseat*  and  Indexes 


Digitized  by 


Google 


Mo.) 


BTTLUVAX  v.  HINES 
(H8  aw.) 


407 


The  facts  show  that  the  defendant  is  an 
interstate  railway  company,  operating  a  line 
of  railroad  through  Texas  county,  Mo.,  and 
that  the  plaintiff  was  in  the  employ  of  de- 
fendant as  a  section  hand,  having  worked  as 
such  something  like  11  months.  It  is  further 
shown  that  be  had  never  attempted  to  flag 
down  a  moving  train  and  deliver  orders  to 
operators  of  the  engine  before  the  date  of  the 
injury,  and  that  this  fact  was  known  to  Bro- 
pby,  the  defendant's  foreman  in  charge  of 
plaintiff.  On  the  day  of  the  Injury  the  de- 
fendant was  having  some  steel  rails  distrib- 
uted along  its  line  east  of  Mountain  Grove, 
Mo.  In  order  to  protect  the  men  distributing 
the  rails  and  the  car  on  which  they  were 
placed,  it  became  necessary  to  send  out  men 
on  each  side  to  act  as  flagmen  to  approach- 
ing trains  and  to  deliver  certain  orders  that 
the  foreman  of  the  steel  gang  wished  the  en- 
gineer of  the  approaching  trains  to  have. 
The  foreman  therefore  called  the  plaintiff 
and  told  him  to  go  toward  Mountain  Grove 
to  a  certain  battery  shoot;  It  being  a  place 
along  the  track  where  plaintiff  had  worked 
the  day  before.  Plaintiff's  evidence  is  that  he 
told  his  foreman,  Brophy,  that  he  had  never 
done  this  before,  and  that  the  foreman  told 
him  that  he  would  Instruct  him  how  to  do  It 
Plaintiff's  version  of  the  instructions  receiv- 
ed by  him  is  as  follows:  That  he  was  given 
a  red  flag  and  several  torpedoes  and  was 
told  to  go  to  the  battery  shoot  'for  his  place 
of  beginning,  to  go  from  that  point  five  tele- 
graph poles  and  to  fasten  a  torpedo  on  the 
south  rail  of  the  track,  the  aide  on  which  the 
engineer  would  be  riding  on  a  train  ap- 
proaching the  steel  gang  from  Mountain 
Grove,  to  go  then  60  feet  farther  and  put 
another  torpedo  on  the  same  track,  to  then 
return  to  the  battery  shoot  and  place  a  third 
torpedo  at  that  point  on  the  track,  and  to 
then  await  the  approach  of  the  trains ;  that 
when  a  train  approached  he  was  to  stand  in 
the  middle  of  the  track  and  wave  his  red  flag 
until  he  received  a  signal  of  two  blasts  from 
the  engine,  which  would  Inform  him  that  the 
engineer  had  seen  the  signal  given  by  the  red 
flag.  After  having  heard  the  two  signals  of 
the  whistle,  he  was  to  take  the  torpedo  off 
the  track  at  the  battery  shoot,  stand  to  the 
side  of  the  track,  and  deliver  to  the  engineer 
on  the  engine  the  paper  orders  or  Instructions 
which  had  been  given  him  by  his  foreman. 
The  defendant's  witness  and  Foreman  Bro- 
phy's  version  of  the  affair  corresponds  with 
that  of  plaintiff,  except  he  says  that  he  told 
plaintiff  to  step  to  one  side  of  the  track  out 
of  the  way  and  wait  until  the  train  had  ac- 
tually stopped  before  giving  the  orders  to  the 
engineer. 

The  plaintiff  did  as  he  was  Instructed,  so 
far  as  the  torpedoes  were  concerned,  and  aft- 
er he  had  returned  and  waited  at  the  battery 
shoot  for  a  while  a  passenger  train,  operat- 
ed by  the  defendant,  came  from  Mountain 


Grove,  and  when  the  two  first  torpedoes 
which  had  been  placed  upon  the  track  ex- 
ploded, and  plaintiff  was  In  the  center  of  the 
track  at  the  battery  shoot  waving  his  red 
flag,  the  engineer  recognized  his  signal  by 
giving  two  blasts.  He  then  took  the  torpedo 
off  the  rail  where  he  was  standing,  stood  to 
one  side  of  the  track  with  the  orders  in  hla 
hand,  and  waited  for  the  train  to  come  down 
to  him.  The  testimony  Is  that  the  train, 
when  it  struck  the  first  torpedo,  was  running 
from  35  to  60  miles  an  hour,  and  plaintiff 
says  as  It  came  down  the  track  it  slowed 
down  some  Just  before  It  got  to  him,  and  as 
It  passed  him  was  going  pretty  fast  There 
is  some  evidence  that  It  was  going  about  12 
miles  an  hour  as  it  passed  plaintiff  who  was 
standing  at  the  battery  shoot.  As  this  en- 
gine approached  plaintiff,  who  was  standing 
on  the  side  of  the  railroad  about  4%  feet 
from  the  south  rail,  the  fireman  on  the  en- 
gine had  come  across  to  the  engineer's  side, 
had  gotten  down  on  the  step,  and  was  reach- 
ing out  with  his  hand  to  take  the  orders 
which  plaintiff  held  In  his  hand.  As  the  en- 
gine passed  the  plaintiff  some  part  of  it  hit 
his  hand,  breaking  a  bone  in  his  wrist  and 
one  in  his  hand,  and  seriously  and  perma- 
nently injuring  him.  The  fireman  did  not  get 
the  orders  from  him  as  the  engine  passed, 
and  after  it  had  gone  something  like  200 
feet  it  came  to  a  stop,  and  the  fireman  came 
back  and  took  the  orders  from  plaintiff.  He 
at  that  time  did  not  know  he  was  seriously 
hurt,  and  the  train  went  on.  The  engineer, 
however,  when  he  reached  the  steel  gang, 
told  Brophy,  the  foreman,  that  they  struck 
plaintiff,  who  then  came  up  to  his  place,  left 
another  flagman  there,  and  afterwards  plain- 
tiff was  taken  to  the  company's  doctor  at 
Mountain  Grove  where  he  received  treat- 
ment. 

There  is  no  question  raised  In  this  case 
that  the  amount  of  the  verdict  is  excessive. 
The  charge  in  the  petition  Is  that  defendant, 
through  Its  foreman,  was  negligent,  In  that 
he  sent  out  an  inexperienced  man,  known  to 
him  to  be  Inexperienced,  to  flag  a  train  with- 
out giving  him  proper  Instructions  as  to  how 
It  should  be  done  and  without  furnishing  him 
any  tool,  appliance,  or  equipment  by  which 
plaintiff  could  safely  deliver  the  orders  to 
the  train  as  It  passed  him  at  the  battery 
shoot 

[1]  After  the  mists  stirred  by  some  techni- 
cal questions  on  this  appeal  have  been  lifted, 
the  real  issue  on  the  merits  of  this  case  be- 
tween the  parties  was  as  to  what  were  the 
Instructions  given  by  the  foreman  to  the 
plaintiff?  If  they  were  such  as  plaintiff  re- 
lated them,  we  are  of  the  opinion  he  has 
made  a  good  case  to  go  before  a  Jury.  On 
the  other  hand,  If  they  were  as  the  foreman, 
Brophy,  defendant's  agent  who  gave  the  or- 
ders, related  them,  then  the  plaintiff  would 
be  precluded  on  the  finding  of  the  fact  tbat 
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Brophy's  story  was  true.  That  Is,  to  say, 
plaintiff  says  that  he  was  merely  told  to  go 
to  the  battery  shoot  and  after  the  trainmen 
had  Indicated  that  they  had  his  signal  he 
was  to  wait  there  and  deliver  the  message  to 
the  engineer.  Brophy  says  that  he  told  him 
to  go  there  and  wait  until  the  train  had  stop- 
ped before  delivering  the  orders  to  the  en- 
gineer. This  Issue  of  fact  was  put  squarely 
up  to  the  jury  in  an  instruction,  and  It  has 
been  decided  by  the  jury  in  plaintiff's  favor, 
and  therefore  we  must  take  his  story  as  true. 

Defendant's  witness,  Brophy,  the  fore- 
man, himself  admitted  that  it  would  be  neg- 
ligence for  a  man  to  attempt  to  deliver  the 
order  which  he  gave  the  plaintiff  to  a  moving 
train  by  merely  handing  it  out  of  his  hand  to 
the  man  on  the  engine  who  was  there  to  re- 
ceive It,  and  he  testifies  that  he  called  plain- 
tiff back  and  told  him  to  wait  until  the  train 
stopped,  and  that  the  plaintiff  therefore  need- 
ed no  appliance  or  tool,  because  his  instruc- 
tions were  to  wait  until  the  train  stopped  be- 
fore giving  up  the  order. 

Without  going  into  great  detail,  the  plain- 
tiff's evidence  showed  that  section  men, 
bridge  gangs,  steel  gangs,  and  men  working 
along  railroad  tracks  are  constantly  flagging 
trains,  as  plaintiff  was  ordered  to  do,  and 
are  constantly  giving  orders  to  the  men  run- 
ning the  engines,  where  It  is  necessary  for 
those  operating  trains  to  slow  down  and  be 
"on  the  lookout  for  men  working  ahead  on  the 
track ;  and  his  evidence  further  showed  that 
the  trains  rarely  come  to  a  stop  on  receiving 
these  orders,  but  that  the  fireman  gets  down 
on  the  step  or  on  the  tender  and  takes  the 
order  from  the  flagman  who  is  on  the  ground, 
and  that  this  is  done  by  the  use  of  a  stick  or 
a  hoop  in  which  the  order  is  tied,  which  hoop 
is  held  by  the  man  on  the  ground,  and 
through  which  the  arm  or  the  hand  of  the 
fireman  goes  as  the  train  approaches,  thus  se- 
curing the  order;  that  when  It  is  not  done 
with  a  hoop  It  is  done  by  making  a  split  in 
the  end  of  a  stick  and  putting  the  order  In 
that,  and  thus  holding  It  up  for  the  fireman 
to  get  as  he  goes  by,  or  sometimes  it  is  stuck 
in  the  end  of  the  flagstaff  and  held  up. 

[2]  It  is  shown  by  the  witnesses  that  the 
workmen,  working  on  this  particular  line  of 
railroad,  deliver  orders  when  they  are  acting 
as  flagmen  either  by  a  hoop  or  by  a  stick,  as 
above  related,  and  that  some  section  foremen 
furnish  these  sticks  to  their  flagmen  when 
they  send  them  out,  and  that  others  may  not 
furnish  them,  but  that  the  men  who  do  the 
flagging  make  their  own  stick  or  hoop  with 
which  to  deliver  the  orders.  We  are  there- 
fore of  the  opinion  that,  in  view  of  the  fact 
that  the  plaintiff's  foreman  knew  that  plain- 
tiff was  inexperienced  and  had  never  flagged 
a  train  before,  knew  that  trains  rarely  stop- 
ped when  they  received  orders  from  flagmen, 
and,  as  one  witness  puts  It,  only  stop  when 
they  fall  to  catch  the  order  as  .they  go  by. 


knew  that  at  times  these  appliances  were 
furnished  by  the  foremen  in  charge  of  the 
men  who  are  sent  out,  and  knew  that  the 
men  themselves  made  such  appliances  for 
themselves  when  they  were  not  furnished,  he 
was  guilty  of  a  negligent  act  in  sending  the 
plaintiff  out  unlnstructed  or  without  any 
means  other  than  his  hand  to  deliver  these 
orders  up  to  the  engineer  of  this  train.  De- 
fendant's foreman,  Brophy,  recognized  that 
to  send  him  out  without  an  appliance,  or 
without  a  knowledge  that  one  should  be 
made  In  order  to  deliver  this  message  as  it 
was  customarily  done,  was  a  negligent  act, 
and  he  therefore  says  that  he  did  not  send 
him  out  unlnstructed  in  that  regard,  but  that 
he  told  him  to  go  and  to  wait  until  the  train 
stopped,  which,  of  course,  would  make  the 
use' of  any  appliance  unnecessary. 

[S]  We  cannot  uphold  defendant's  conten- 
tion that  the  Injury  received  by  plaintiff,  as 
it  happened,  was  one  Incident  to  the  busi- 
ness, and  therefore  a  risk  that  he  assumed. 
In  Missouri  a  servant  does  not  assume  the 
risk  of  being  Injured  by  his  master's  negli- 
gence. Patrum  v.  Railroad,  250  Mo.  loc  dt. 
121,  168  S.  W.  622. 

While  the  plaintiff  was  a  man  of  mature 
age,  he  was  Ignorant  of  the  character  of 
work  he  was  sent  to  do,  and  his  foreman 
knew  it  We  must  take  plaintiff's  version  of 
his  orders  as  true/  and  that  was  that  the 
foreman  sent  him  out  entirely  Ignorant  of 
this  business  to  give  these  orders  to  this 
train  when  it  reached  the  battery  shoot,  and 
his  story  is  corroborated  by  the  other  witness- 
es as  to  the  custom  of  trains  not  stopping  to 
receive  orders,  and  from  the  further  very 
strongly  corroborative  circumstance  which  is 
that  the  fireman  was  down,  leaning  out  with 
his  hand  out  to  catch  the  order  as  the  train 
went  by.  Here  was  a  man  Ignorant  of  the 
manner  In  which  this  work  was  to  be  done, 
instructed  by  his  foreman  to  deliver  the  order 
to  those  on  the  engine  at  the  battery  shoot, 
and  the  fireman  there  holding  out  his  hand  in- 
viting him  to  give  it  as  he  went  by.  In  addi- 
tion to  this,  the  plaintiff  knew  that  the  or- 
ders which  he  was  to  deliver  to  the  opera- 
tors of  the  engine  affected  the  safety  of  the 
men  and  of  the  property  on  the  track  where 
they  were  distributing  the  rails.  This  of  it- 
self would  make  him  more  anxious  to  deliver 
the  message  and  would  make  him  take  more 
chances  than  he  would  probably  do  under 
different  circumstances.  All  he  knew  was 
that  he  had  been  sent  to  that  battery  shoot 
to  deliver  that  message  to  the  engineer,  and 
as  that"  engine  came  up  to  him  he  saw  the 
engineer's  fireman  Inviting  him  to  hand  him 
that  message  which  the  fireman  and  the  en- 
gineer both  could  see  him  holding  out  his 
hand. 

It  Is  the  law  as  declared  in  Growl  v.  Am. 
Linseed  Co.,  255  Mo.  loc.  clt  333.  164  S.  W. 
618,  and  Thornsberry  v.  St  L.  &  S.  V.  By. 
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Co.,  178  S.  W.  197,  200,  that  It  Is  negligence 
not  to  warn  a  mature  man  of  dangers  inci- 
dent to  a  certain  character  of  business  with 
which  he  is  wholly  inexperienced  and  ig- 
norant. 

[4]  Defendant  objects  to  the  testimony  of 
plaintiff's  witnesses  with  reference  to  sec- 
tion men  using  hoops,  sticks,  and  appliances 
In  delivering  messages,  such  as  plaintiff  was 
sent  to  do.  The  significance  of  this  objec- 
tion does  not  appeal  very  strongly  to  us,  for 
the  reason  that  the  foreman  himself,  defend- 
ant's principal  witness,  admits  that  it  would 
be  a  negligent  thing  for  a  man  to  undertake 
to  hand  the  orders  to  a  moving  train;  and, 
after  the  jury  had  found  that  Brophy  did 
not  tell  him  to  wait  until  the  train  stopped 
before  delivering  the  order,  he  might  well 
expect  the  plaintiff  to  undertake  to  deliver  it 
as  it  passed  him  at  the  battery  shoot  without 
having  informed  him  of  the  danger  of  at- 
tempting to  deliver  It  with  his  hand  as  the 
train  went  by. 

We  do  not  think  that  the  court  erred  In 
admitting  the  testimony  of  the  witness 
Frink,  who  said  that  men  working  in  this 
same  line  of  business  all  along  defendant's 
road  delivered  messages  by  the  use  of  a 
hoop  or  stick,  and  that,  while  the  foremen 
did  not  always  furnish  these  appliances, 
when  they  did  not,  the  men  who  were  expe- 
rienced and  who  had  been  properly  Informed 
as  to  how  to  deliver  them  made  their  own 
appliances  to  do  It  His  testimony  is  corrob- 
orated by  other  witnesses  both  for  plaintiff 
and  defendant 

[5]  The  Jury,  in  passing  on  whether  de- 
fendant's act  was  negligent  has  the  right  to 
know  what  appliances  are  In  common  use  in 
that  character  of  business.  Knowing  this, 
the  Jury  are  then  in  a  better  position  to  judge 
whether  the  defendant's  order  and  direction 
to  the  plaintiff  was  one  that  a  reasonably 
safe  foreman  would  have  given.  See  Jones 
v.  K.  O.,  P.  S.  &  M.  R  Co.,  178  Mo.  loc.  Clt 
548,  549,  77  S.  W.  890,  101  Am.  St.  Rep.  434; 
Smith  v.  Fordyce,  190  Mo.  loc  clt  25,  26,  88 
S.  W.  679;  Hamilton  v.  Rich  Hill  Min.  Co., 
108  Mo.  loc.  clt.  371,  18  S.  W.  977. 

We  certainly  think  that  it  became  a  ques- 
tion of  fact  for  the  jury  to  say  whether  de- 
fendant's foreman  acted  as  a  reasonably 
prudent  master  or  vice  principal  in  sending 
out  this  Inexperienced  man  to  hand  orders 
to  a  train  without  instructing  him  not  to  at- 
tempt to  deliver  them  by  hand  to  a  moving 
train,  which  he  says  himself  would  be  negli- 
gent, or  without  furnishing  him,  or  Instruct- 
ing him  as  to  the  use  of  a  certain  appliance 
which  was  In  constant  use  by  the  men  along 
tne  road  who  were  sent  out  to  perform  the 
•ame  service  the  plaintiff  was  sent  to  per- 
form. The  plaintiff  was  engaged  in  inter- 
state traffic,  and  as  to  whether  his  own  neg- 
ligence contributed  to  his  injury  was  prop- 
erly covered  by  the  instructions  in  the  case. 


We  have  gone  over  the  instructions  care- 
rally,  and  fall  to  find  any  error  in  those 
which  the  court  gave,  or  any  error  on  the 
-part  of  the  court-  in  falling  to  give  some  of 
defendant's  instructions  which  were  present- 
ed. The  instructions  which  were  given  fully 
covered  the  law  of  the  case.  The  finding  of 
the  jury  is  therefore  conclusive. 

[6]  The  last  point  raised  by  the  appellant 
goes  to  the  argument  of  the  case  before  the 
jury.  Appellant  contends  that  the  court 
erred  in  permitting  plaintiff  to  make  more 
than  one  argument  in  rebuttal.  The  facts  as 
the  record  shows  are  as  follows:  Mr.  Diet- 
rich, attorney  for  plaintiff,  opened  the  argu- 
ment He  was  followed  by  Mr.  Curtis,  for 
the  defendant  who  was  followed  by  Mr. 
Mann,  for  the  defense.  Then  came  Mr.  Jack- 
son, on  behalf  of  the  plaintiff,  who  having 
completed  his  argument  Mr.  Dietrich  rose  to 
close  the  argument  on  behalf  of  plaintiff. 
Mr.  Mann  objected  on  the  ground  that  there 
should  be  but  one  rebuttal  argument  The 
court,  In  answer  to  Mr.  Mann,  said : 

"When  Mr.  Mann  began  to  speak  for  the  de- 
fendant I  didn't  know  that  counsel  for  the 
plaintiff  intended  to  make  two  further  speeches, 
or  I  would  have  had  one  of  those  made  at  that 
time,  instead  of  having  Mr.  Munn  speak.  How- 
ever, yon  gentlemen  for  the  defense  have  some 
further  time,  about  10  minutes,  and,  if  you 
wish  to  use  it,  one  of  you  may  do  so." 

Mr.  Mann:  'The  defendant  has  closed  his  ar- 
gument and  the  plaintiff  has  been  given  his  re- 
buttal argument;  we  object  to  any  further  ar- 
gument for  the  reason  that  the  plaintiff  is  en- 
titled to  only  one  rebuttal  argument" 

The  Court:  "As  I  said,  my  attention  wasn't 
called  to  this  question  of  bow  many  speeches 
counsel  desired  to  make.  The  counsel  for  the 
defendant  have  about  10  or  15  minutes  they  can 
occupy;  if  not  yon  may  proceed,  Mr.  Diet- 
rich." 

Mr.  Mann,  counsel  for  defendant:  "As  I  un- 
derstand your  honor,  the  objection  is  over- 
ruled." 

The  Court:  "Yes;  the  objection  is  over- 
ruled." 

To  which  ruling  of  the  court  the  defend- 
ant, by  Its  counsel,  then  and  there  at  the 
time  duly  excepted.  Thereupon  Mr.  Dietrich, 
counsel  for  plaintiff,  addressed  the  jury  as 
follows: 

"Gentlemen  of  the  jury,  it  becomes  my  duty 
to  close  the  case.  The  evidence  is  what  will 
win  the  case,  not  what  we  may  say.  There  are 
about  only  two  points  in  this  case:  (To  the 
Court)  Tour  honor,  I  would  like  to  make  a 
statement  to  you.  If  there  is  any  question 
about  my  making  this  argument,  I  will  ask  that 
Mr.  Jackson  continue  his  case,  and  close  the 
case,  and  that  you  instruct  the  jury  to  disre- 
gard anything  that  I  have  said  further." 

The  Court:  "I  don't  think  you  have  said  any- 
thing." 

Thereupon  Mr.  C.  H.  Jackson,  counsel  for 
plaintiff,  arose  to  continue  his  argument  to 
the  Jury. 


Digitized  by 


Google 


410 


218  SOUTHWESTERN  REPORTER 


(Mo. 


Mr.  Mann,  counsel  for  defendant:  "Object  to 
any  further  argument  by  Mr.  Jackson,  for  the 
reason  that  defendant  had  closed  its  argument, 
the  plaintiff  has  been  given  his  rebuttal  argu- 
ment and  is  not  entitled  to  any  further  re- 
buttal argument." 

This  objection  was  by  the  court  overruled, 
to  which  ruling  of  the  court  the  defendant 
by  counsel  then  and  there  at  the  time  duly 
excepted.  Thereupon  Mr.  O.  H.  Jackson, 
counsel  for  plaintiff,  closed  the  argument  on 
behalf  of  the  plaintiff. 

The  most  that  can  be  said  for  this  conten- 
tion is  that  Mr.  Jackson,  who  followed  Mr. 
Mann,  sat  down  a  while  before  bis  time  was 
up,  and  Mr.  Dietrich  started  to  make  a  sec- 
ond speech  to  the  jury.  What  be  said  we 
have  set  out,  and  the  action  of  the  court  was 
entirely  proper  In  Informing  him  that  he  hud 
said  nothing  in  that  part  of  his  speech  that 
could  Influence  the  jury  In  the  least  Mr. 
Jackson  then  arose  and  concluded  his.  argu- 
ment 

Appellant  cites  no  cases  showing  that  this 
Is  reversible  error,  and  we  fall  to  see  where 
it  could  have  improperly  misled  the  jury  in 
arriving  at  their  verdict  There  is  no  charge 
whatever  of -any  bias  or  prejudice,  or  that 
the  verdict  was  excessive,  and  we  hold  that 
In  this  case,  as  the  facts  are  set  out,  it  Is 
not  reversible  error. 

The  judgment  will  therefore  be  affirmed. 

STURGIS,  P.  J.,  and  BRADLEY,  J., 
concur. 


GSTERMAN  v.  ST.   LOUIS  FISH  &  OYS- 
TER CO.     (No.  15805.) 

(St  Louis  Court  of  Appeals.  Missouri.  Feb. 
3,  1920.    Rehearing  Denied  Feb.  24,  1920.) 

1.  Justices  or  the  peace  «=»174(2%)— State- 
ment IN  JUSTICE  COUKT  BY  SERVANT  CON- 
STRUED AS  BASED  ON  UNLAWFUL  DISCHARGE. 

A  statement  filed  in  justice  court  by  plain- 
tiff, who  claimed  to  have  been  wrongfully  dis- 
charged before  expiration  of  his  contract  of  em- 
ployment, where  not  objected  to  in  any  way 
construed  on  appeal  to  rely  on  breach  of  con- 
tract instead  of  seeking  to  recover  for  con- 
structive service. 

2.  Master  and  Servant  «=»41(1)— Measure 
of  damages  for  unlawful  discharge  de- 
fined. 

An  employe  may  sue  upon  his  unlawful  dis- 
charge for  the  amount  of  wages  he  would  have 
earned  under  the  contract  had  he  been  permit- 
ted to  fully  perform  it,  and  the  damages  are 
prima  facie  the  amount  provided  for  in  tile  con- 
tract ;  the  employer  having  the  burden  of  show- 
ing what  the  employe  earned  or  could  have 
earned  after  his  discharge. 


3.  Master  and  servant  «=>41(1)— Instruc- 
tions ON  DAMAGES  FOB  WRONGFUL  DIS- 
CHARGE PROPER. 

In  an  action  by  a  servant  for  wrongful  dis- 
charge, where  the  evidence  showed  that  he  was 
employed  for  only  one  month  prior  to  expira- 
tion of  the  contract  period,  an  instruction  to 
the  effect  that  verdict  should  be  for  the  amount 
of  the  salary  for  the  period  during  which  he 
was  wrongfully  denied  opportunity  to  render 
services,  less  any  amount  he  might  have  earned, 
was  proper,  and  not  open  to  the  objection  that 
it  omitted  as  an  element  of  mitigation  on  the 
amount  which  he  might  have  earned. 

4.  New  trial  tf=»99— Granting  of  new  tri- 
al on  account  of  newly  discovered  evi- 
dence DISCRETIONARY. 

The  granting  of  a  new  trial  on  the  ground 
of  newly  discovered  evidence  rests  largely  in 
the  discretion  of  the  trial  court 

5.  New  trial  <S=103 — Denial  of  new  trial 
for  immaterial  newly  discovered  evi- 
dence NOT  ABUSE  OF  DISCRETION. 

The  denial  of  a  new  trial  requested  on  the 
ground  of  newly  discovered  evidence  was  not 
an  abuse  of  discretion  where  such  evidence  was 
largely  immaterial. 

Appeal    from    St    Louis    Circuit    Court; 
Charles  B.  Davis,  Judge. 
"Not  to  be  officially  published." 

Action  by  Thomas  A.  Osterman  against  the 
St  Louis  Fish  &  Oyster  Company,  begun  In 
the  justice  court,  and  appealed  to  the  circuit 
court.  From  a  judgment  there  for  plaintiff, 
defendant  appeals.    Affirmed. 

Douglas  W.  Robert,  of  St  Louis,  for  appel- 
lant 

Vincent  McShane,  of  St  Louis  (Edw.  H. 
Bolra,  of  St  Louis,  of  counsel),  for  re- 
spondent 

NIPPER,  O.  This  action  originated1  before 
a  justice  of  the  peace  in  the  city  of  St.  Louis 
by  the  plaintiff  filing  a  statement  in  which  it 
is  alleged  that  on  the  1st  of  August  1915, 
he  was  employed  by  the  defendant  company 
as  salesman  for  11  months  at  a  salary  of  $100 
per  month;  that  on  the  31st  of  January, 
1916,  he  was  discharged  without  fault,  and, 
although  tendering  his  services,  defendant  as- 
signed him  no  duties  nor  paid  him  for  the 
remaining  period,  which  sum  amounts  to 
$500. 

This  suit  was  filed  before  the  justice  on 
the  7th  of  August,  1916.  Plaintiff  recovered 
in  the  justice  court  Defendant  appealed  to 
the  circuit  court,  where  plaintiff  again  re- 
covered judgment  in  the  sum  of  $440.  De- 
fendant filed  no  pleadings.  No  objections 
were  made  in  any  way  to  the  "form  of  the 
statement  or  petition  filed  with  the  justice  in 
the  court  below. 

It  seems  that  plaintiff  was  employed  by 
defendant  about  the  1st  of  August,  1915,  as 
traveling    salesman    to    sell    its    products. 


£=3For  other  cases  see  same  topic  and  KEY-NUMBER  is  all  Key-Numbered  Digests  and  Indexes 
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Plaintiff  claims  the  period  of  employment 
was  11  months.  Defendant  denies  this,  in- 
sisting that  the  employment  was  not  for  any 
definite  period.  Plaintiff  was  discharged  on 
the  31st  day  of  January,  1910,  and  was  paid 
for  services  rendered  up  to  that  date. 

Defendant  offered  a  demurrer  to  the  evi- 
dence, which  was  by  the  court  overruled. 
After  a  verdict  and  Judgment  for  plaintiff  as 
aforesaid,  defendant  brings  this  case  here  by 
appeal. 

[1]  Defendant  urges,  first,  that  the  demur- 
rer should  have  been  sustained,  that  this  was 
a  suit  to  recover  for  constructive  service,  and 
tha£  plaintiff  could  not  maintain  such  an  ac- 
tion. We  do  not  so  construe  the  statement 
filed  here.  It  is  merely  a  statement  of  the 
cause  of  action  filed  In  the  Justice  of  the 
peace  court,  where  such  precision  in  the  prep- 
aration of  pleadings  is  not  required  as  is 
necessary  in  the  circuit  court  If  the  state- 
ment Is  to  be  construed  as  a  petition,  It  could 
Just  as  easily  be  construed  as  one  for  dam- 
ages for  breach,  of  contract  as  it  could  for 
salary  for  constructive  service,  and,  no  ob- 
jections having  been  raised  In  any  way  in 
the  court  below,  we  shall  treat  It  as  an  action 
for  damages  for  breach  of  contract. 

[2,  S]  Defendant's  next  objection  urged  is 
that  thfl  court  erred  In  giving  plaintiff's  In- 
struction No.  2,  which  was  as  follows: 

"II.  The  court  instructs  the  jury  that,  if 
from  the  evidence,  you  find  for  the  plaintiff,  then 
your  verdict  should  be  for  the  amount  of  his  sal- 
ary for  the  remaining  five  months  of  the  period 
of  hire,  at  the  rate  of  $100  per  month,  less 
any  sum  or  sums  that  plaintiff  may  have  re- 
ceived for  wages  during  said  five  months,  pro- 
vided you  believe  from  the  evidence  that  the 
plaintiff  and  defendant  entered  into  an  agree- 
ment of  hire  for  a  period  of  eleven  months  from 
August  1,  1915,  and  that  plaintiff  was  discharg- 
ed on  or  about  January  31,  1918,  without  fault 
on  part  of  plaintiff." 

The  objection  urged  against  the  above  In- 
struction Is  that  It  omitted1,  as  an  element  In 
mitigation,  the  amount  that  plaintiff  may 
have  earned  after  his  discharge,  in  addition 
to  the  amount  he  actually  earned. 

The  decisions  of  our  appellate  courts  In  this 
state  are  not  entirely  harmonious  nor  clear 
as  to  measure  of  damages,  especially  where 
the  action  is  brought  after  the  expiration  of 
the  contract  period.  However,  the  general 
role,  as  announced  in  Puller  v.  Casualty  Co., 
271  Mo.  369,  loc.  clt  392,  198  S.  W.  755,  782, 
although  termed  a  makeshift,  Is  stated  as 
follows: 

"The  courts,  by  degrees,  evolved  the  rule  per- 
mitting the  employs  to  sue  upon  his  unlawful 
discharge  .for  the  amount  of  wages  ho  would 
have  earned  under  the  contract  had  he  been 
permitted  to  fully  perform  it,  and  fixed  the 
damages  prima  facie  at  the  amount  provided 
for  in  the  contract,  and  cast  the  burden  upon 
the  employer  to  show  by  evidence,  if  he  could, 
that  the  former  was  not  entitled  to  recover  the 


foil  amount;  for  instance,  if  the  employs  had 
earned  any  sum  of  money  after  his  discharge 
and  before  the  trial,  the  employer  would  be  en- 
titled to  a  credit  therefor;  but,  if  he  failed  to 
make  such  proof,  then  the  employs  would  be 
entitled  to  recover  the  full  amount  stated  in 
the  contract" 

As  authority  for  this  rule,  in  addition  to 
the  above,  we  cite  the  following  cases:  Hicks 
v.  Surety  Co.,  186  Mo.  App.  600,  172  S.  W. 
489;  Ross  v.  Grand  Pants  Co.,  170  Mo.  App. 
291,  166  S.  W.  92;  Boland  v.  Qlendale  Quar- 
ry Co,  127  Mo.  620,  30  S.  W.  151;  Miller  v. 
Boot  &  Shoe  Co.,  28  Mo.  App.  57. 

Appellant  seems  to  have  overlooked  the 
fact  that,  when  plaintiff  shows  that  he  was 
discharged  without  fault  and  the  price  he 
was  to  receive  for  the  unexpired  term,  he 
makes  a  prima  facie  case,  and  the  burden  of 
showing  what  he  earned,  or  could  have  earn- 
ed, is  upon  the  defendant  The  only  effort 
made  by  the  defendant  here  to  show  what 
plaintiff  earned,  or  may  have  earned,  was 
brought  out  by  appellant's  counsel  on  cross- 
examination,  as  shown  by  the  following  ques- 
tions and  answers: 

"Q.  After  you  left  the  St.  Louis  Fish  &  Oys- 
ter Company,  for  whom  did  you  go  to  work?  A. 
I  went  to  work  for  the  Missouri  Paint  &  Var- 
nish Company  the  following  June. 

"Q.  Did  you  work  during  the  month  of  June? 
A  Yes,  sir. 

"Q.  How  much  money  did  you  make  that 
month?    A.  Sixty  dollars. 

"Q.  Had  you  done  work  or  had  any  employ- 
ment between  the  1st  of  February  and  the  1st 
of  June?    A  No,  sir." 

This  was  all  the  testimony  upon  this  ques- 
tion. The  suit  having  been  brought  after  the 
expiration  of  the  contract  period,  and  no 
testimony  being  offered  from  which  even  an 
inference  may  be  drawn  as  to  what  plaintiff 
might  have  earned,  aside  from  the  $60  which 
he  did  earn,  we  hold  the  court  did  not  err  in 
refusing  to  submit  to  the  Jury,  as  a  measure 
of  damages  here,  the  amount  which  defend- 
ant might  have  earned.  Therefore  the  giving 
of  this  instruction  in  the  form  in  which  if 
was  here  given  was  proper. 

[4, 6]  It  is  further  urged  that  the  court 
erred1  In  not  sustaining  appellant's  motion  for 
new  trial  on  the  ground  of  newly  discovered 
evidence.  The  granting  of  a  new  trial  on 
such  ground  rests  largely  In  the  sound  dis- 
cretion of  the  trial  court,  and  the  mere  dis- 
covery that  the  wrong  date  had  been  placed 
upon  a  letter  which  was  admitted  in  evi- 
dence, as  is  shown  by  the  record  before  us, 
would  not  be  sufficient  to  authorize  a  re- 
versal, especially  when  the  evidence  itself 
would  be  immaterial,  and  we  think  the  action 
of  the  trial  court  in  this  regard  was  not  an 
abuse  of  Its  discretionary  power.  Rodan  v. 
Transit  Co.,  207  Mo.  392,  105  S.  W.  1061. 
Therefore  the  commissioner  recommends  that 
the  Judgment  of  the  trial  court  be  affirmed. 
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PER  CURIAM.  The  foregoing  opinion  of 
NIPPER,  a,  is  adopted  as  the  opinion  of  toe 
court 

The  Judgment  of  tie  circuit  court  1b  accord- 
ingly affirmed. 

REYNOLDS,  P.  J.,  and  ALLEN  and  BECK- 
ER, J  J.,  concur. 


FRANK  HART  REALTY  CO.  T.  RYAN. 
(No.  2641.) 

(Springfield  Court  of  Appeals.    Missouri.    Jan. 

14,  1920.     On  Motion  for  Rehearing, 

Feb.  28, 1920.) 

1.  Brokers    <s=»86(2)— Evidence   sufficient 

TO   SUSTAIN   FINDING  OF  NO  REVOCATION  OF 
AUTHORITT. 

In  suit  for  commission  on  alleged  contract 
of  agency  for  sale  of  land,  contention  of  defend- 
ant being  that  he  had  withdrawn  authority  to 
sell  before  prospective  purchasers  were  pro- 
duced, held  that  plaintiffs  introduced  evidence 
sustaining  a  recovery  under  their  petition. 

2.  Brokers  <£=>63(1)  —  Owner  liable  fob 
commission  where  he  refuses  sale  after 
buyer  is  produced. 

Where  owner  refuses  to  sell  after  broker 
has  produced  a  buyer  who  is  ready,  able,  and 
willing  to  buy  on  the  terms  proposed,  the  com- 
mission is  earned. 

3.  Appeal  and  error  «=>1052(5)— Instruct- 
ing ON  ISSUE  OUTSIDE  PLEADINGS  HARMLESS 
IN  VIEW  OF  RECOVERY. 

In  action  for  commission  for  sale  of  land, 
though  petition  sought  recovery  only  on  first 
contract  which  defendant  made  with  plaintiffs, 
it  was  not  reversible  error  to  give  an  instruc- 
tion predicated  upon  -a  second  contract,  plain- 
tiffs having  introduced  evidence  concerning  the 
second  contract  without  objection,  and  defend- 
ant having  treated  the  second  contract  as  an 
issue,  and  jury  having  found  for  plaintiffs  on 
the  contract  pleaded. 


4.  Trial  «=>105(1)— Not  eebob  to  instruct 
on  evidence  admitted  without  objection. 

Where  evidence  which  is  outside  the  plead- 
ing is  introduced  without  objection,  it  is  not 
error  to  instruct  on  these  matters  as  well  as 
on  the  case  made  by  the  pleadings. 

5.  Trial  *j=>192— Uncontboverted  fact  mat 
be  assumed  in  instructions. 

It  was  not  error  to  assume  in  an  instruc- 
tion a  fact  about  which  there  was  no  contro- 
versy. 

6.  New  trial  «3=>55— Question  of  qualifi- 
cation Or  JUROR  CANNOT  BE  RAISED  FOB 
FIRST  TIME  ON  MOTION  FOR  NEW  TRIAL. 

Though  juror  who  had  married  a  niece  of 
one  of  plaintiffs  should  under  proper  challenge 
have  been  excused  (Rev.  St.  1909,  §  7283),  de- 
fendant, who  did  not  examine  any  of  the  jurors 
before  submitting  the  case  to  them,  cannot 
for  the  first  time  on  motion  for  new  trial  raise 
the  question  as  to  juror's  qualification;    plain- 


tiffs attorney  not  having  asked  the  juror  any 
questions  that  would  have  disclosed  the  rela- 
tionship. 

Sturgia,  P.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Stoddard  Coun- 
ty; W.  S.  C.  Walker,  Judge. 

Suit  by  the  Frank  Hart  Realty  Company,  a 
copartnership  composed  of  Frank  Hart  and 
others,  against  George  L  Ryan.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Case 
certified  to  Supreme  Court 

Gee,  Wammack  &  Welborn,  of  Bloomfleld, 
for  appellant 
J.  L.  Fort  of  Dexter,  for  respondents. 

FARRINGTON,  J.  The  judgment  In  this 
case  in  the  trial  court  was  against  George  L. 
Ryan,  the  appellant  for  the  sum  of  $1,425. 
The  suit  is  for  a  commission  on  an  alleged 
contract  of  agency  for  the  sale  of  land.  It 
is  alleged  in  the  petition  that  the  defendant 
agreed  to  pay  2%  per  cent  commission  for 
the  sale  of  his  farm,  consisting  of  458  acres 
at  $126  per  acre,  making  the  total  sale  price 
$67,260.  Without  detailing  the  evidence  ad- 
duced at  the  trial,  it  is  sufficient  for  the  pur- 
pose of  this  opinion  to  state  that  the  plain- 
tiffs found  three  men  who  were  shown  to  be 
solvent  and  who  met  the  qualifications  of  a 
purchaser  such  as  the  law  requires  an  agent 
to  produce  in  order  to  claim  commission; 
that  is,  they  were  ready,  willing,  and  able  to 
buy  the  defendant's  land.  There  is  no  dis- 
pute that  their  attention  was  called  to  this 
farm  through  the  endeavors  of  the  parties 
composing  the  plaintiffs'  partnership.  The 
defendant  admitted  to  have  placed  the  farm  ' 
for  sale  in  plaintiffs'  hands,  agreeing  to  pay 
them  2V£  per  cent  commission  on  the  sum  of 
$67,250,  but  claims  to  have  withdrawn  such 
proposition  from  the  plaintiffs  some  time  be- 
fore the  time  when  the  prospective  purchas- 
ers were  produced.  This  was  a  contested 
fact  and  was  submitted  to  the  Jury  in  the 
Instructions. 

It  appears  from  the  evidence  that  the  de- 
fendant who  Is  a  resident  of  Indiana,  came 
to  Dexter,  Mo.,  on  a  telegram  from  plaintiffs 
that  a  purchaser  had  been  found.  He  arrived 
there  either  on  Thursday  or  Friday  of  the 
week.  At  any  rate,  on  Saturday  the  three 
men  before  mentioned  agreed  between  them- 
selves and  one  of  plaintiffs'  partnership  that 
they  would  buy  the  entire  tract  at  $125  an 
acre,  and  the  testimony  of  these  three  men 
as  well  as  plaintiffs  indicated  that  the  deal 
would  have  been  consummated  so  far  as  they 
were  concerned  had  not  the  defendant  in- 
creased the  sale  price  of  this  land  to  $60,000. 

[1,  2]  As  we  view  what  is  termed  in  the  evi- 
dence as  the  Saturday  transaction,  plaintiffs 
made  out  a  case  entitling  them  to  commission, 
and  the  only  disputed  issue  of  fact  concern- 
ing the  Saturday  transaction  was  whether 
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before  that  time  the  defendant  had  with- 
drawn from  the  plaintiffs  the  right  to  sell  the 
land  at  such  price.  Where  the  owner  of  land 
refuses  to  sell  after  the  broker  has  produced 
a  buyer  who  Is  able,  ready,  and  willing  to 
buy  on  the  terms  proposed,  the  commission  is 
earned.  Sallee  v.  McMurry,  113  Mo.  App. 
253,  88  S.  W.  157.  There  is  a  flood  of  au- 
thority on  this  proposition. 

The  record  also  shows  that  on  the  Monday 
following  the  Saturday  transaction,  and  after 
the  plaintiffs  had  informed  defendant  that 
they  would  hold  him  for  commission,  the  de- 
fendant told  them  to  get  their  men  together; 
that  he  would  accept  $125  an  acre.  Plaintiffs 
got  in  touch  with  the  three  prospective  buyers 
on  Monday,  but  were  unable  to  induce  one  of 
the  number  who  had  been  willing  Saturday  to 
then  buy.  Two  of  them  were  ready,  willing, 
and  able,  and  plaintiffs'  evidence  tends  to 
show  that  the  plaintiffs'  company  then  step- 
ped into  the  place  of  the  third  man,  and  that 
in  the  Monday  transaction  it  was  agreed  be- 
tween the  three  purchasers  and  the  defend- 
ant that  each  of  the  three  purchasers  would 
take  a  portion  of  the  land  at  $125  an  acre, 
making  the  total  price  $57,250,  but  that  each 
purchaser  was  to  be  only  responsible  for  his 
proportional  part  of  that  sum,  and  that  it  was 
agreed  that  in  consideration  of  the  plaintiffs' 
purchasing  a  portion  of  the  land  their  consid- 
eration as  agents  for  the  sale  of  the  entire 
tract  was  to  be  $1,000  Instead  of  $1,425. 

It  further  developed  under  testimony  intro- 
duced by  plaintiffs  that  the  defendant  after- 
wards refused  to  carry  out  this  proposition, 
claiming  that  all  three  purchasers  must  be 
bound  for  the  full  purchase  price  of  $57,250. 
A  controversy  arose  between  the  parties  on 
this  deal,  and  no  sale  was  made.  Conse- 
quently plaintiffs  brought  this  action  on  the 
contract  for  2%  per  cent  and  claimed  that 
they  were  entitled  to  fall  compensation,  in 
that  in  the  Saturday  transaction,  which  the 
defendant  refused  to  carry  out,  they  bad  per- 
formed their  part  of  the  service. 

13]  The  court  submitted  the  case  to  the 
Jury  on  two  theories,  and  predicated  a  re- 
covery for  plaintiffs  based  on  the  Saturday 
transaction,  which  carried  with  It  a  recovery 
to  the  amount  of  $1,425.  The  second  instruc- 
tion was  predicated  upon  the  Monday  trans- 
action, which  carried  with  it  a  recovery  of 
bat  $1,000.  The  verdict  of  the  jury  indicated 
that  it  found  for  plaintiffs  under  the  first  in- 
struction. In  this  connection  It  will  be  borne 
in  mind  that  the  petition  filed  'in  the  case 
■ought  damages  only  on  the  contract  for  2% 
per  cent,  and  did  not  seek  to  recover  under 
the  second  contract  or  the  Monday  transac- 
tion shown  In  the  evidence. 

[4]  Error  is  therefore  alleged  that  the  is- 
sues submitted  In  the  instructions  were 
broader  than  those  contained  in  the  plead- 
ings. This,  of  course,  is  a  well-established 
rule  in  this  state,  and  must  be  and  is  upheld 
in  cases  where  those  seeking  to  enforce  it  are 


in  position  to  claim  Its  benefits.  The  record 
presented  to  us  discloses  that  the  plaintiffs 
went  into  and  introduced  testimony  concern- 
ing this  Monday  transaction  without  any  ob- 
jection whatever  from  the  defendant  and 
that  the  defendant  cross-examined  and  treat- 
ed the  Monday  transaction  as  an  issue  in  the 
case.  There  were  no  instructions  asked  by 
the  defendant  to  exclude  any  liability  con- 
cerning the  Monday  transaction,  and,  on 
viewing  defendant's  instructions  Nos.  4  and 
5,  It  is  evident  that  he  was  seeking  to 
escape  liability  in  these  instructions  on  the 
ground  that  there  had  been  no  meeting  of  the 
minds  of  the  parties  in  the  contract  shown  in 
the  evidence  to  have  been  made  on  Monday. 
The  jury  found  for  the  plaintiffs  on  the  the- 
ory presented  by  their  petition.  Where  at  a 
trial  evidence  which  is  outside  of  the  pleading 
is  Introduced  without  objection,  it  is  not  er- 
ror to  instruct  on  these  matters  as  well  as  on 
the  case  made  by  the  pleadings.  Menefee  v. 
Diggs,  186  Mo.  App.  659, 172  S.  W.  427 ;  Mel- 
lor  v.  Railway  Co.,  105  Mo.  loc.  dt  471,  16 
S.  W.  849, 10  L.  R.  A.  36. 

[S]  A  different  case  would  be  presented  had 
the  jury  found  for  the  plaintiffs  on  the  con- 
tract which  was  sworn  to,  but  which  was  not 
pleaded.  It  was  not  error  to  assume  in  the 
plaintiff's  first  instruction  that  the  compensa- 
tion due  under  the  contract  was  2%  per  cent, 
as  there  was  no  controversy  concerning  that 
fact  both  plaintiffs  and  defendant  agreed  on 
having  made  such  a  contract,  and  the  battle 
was  around  the  question  of  whether  such 
contract  had  or  had  not  been  terminated  pri- 
or to  the  time  plaintiffs  claim  to  have  found 
purchasers.  It  has  been  often  held  that  it  is 
not  reversible  error  to  assume  in  instructions 
uncontroverted  facts.  Irwin  v.  Wilhoit,  199 
S.  W.  688 ;  Cornovskl  v.  Transit  Co.,  207  Mo. 
loc.  clt  273,  274,  106  S.  W.  51. 

[<]  The  last  point  raised  by  appellant  Is 
that  the  court  should  have  granted  a  new 
trial  on  the  ground  that  a  Juror  sat  on  the 
Jury  who  had  married  the  niece  of  one  of  the 
plaintiffs.  Under  section  7283,  Revised  Stat- 
utes of  1909,  under  a  proper  challenge  this 
juror  should  have  been  excused.  The  appel- 
lant however,  Is  in  no  position  to  raise  any 
question  concerning  this  matter,  for  the  rea- 
son that  the  evidence  shows  that  at  the  trial 
the  defendant  did  not  examine  the  jury  at  all 
voir  dire,  and  further  falls  to  show  that  the 
plaintiffs'  attorney  asked  questions  that 
would  have  disclosed  the  relationship  which 
was  afterwards  found  to  exist  It  has  been 
held  a  number  of  times  that  an  appellant  who 
raises  such  a  question  for  the  first  time  in  a 
motion  for  new  trial  comes  too  late,  and  es- 
pecially would  this  be  true  in  a  case  where 
it  is  shown,  as  here,  that  the  defendant  did 
not  make  any  examination  of  the  jurors  be- 
fore submitting  the  case  to  them  for  determi- 
nation. See  City  of  Tarkio  v.  Cook,  120  Mo. 
loc.  clt.  11,  25  S.  W.  202,  41  Am.  St.  Rep.  678; 
State  v.  Brewer,  109  Mo.  loc.  clt  652,  19  S.  W. 
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96;  Easley  t.  Mo.  Pac.  Ry.  Oo.,  118  Mo.  236, 
20  S.  W.  1073 ;  State  v.  Collins,  86  Mo.  246. 

The  verdict  in  the  case  was  signed  by  11  of 
the  jurors,  and  there  is  no  evidence  that  ei- 
ther party  or  their  attorneys  knew  or  thought 
of  the  fact  that  the  Juror  had  married  the 
niece  of  one  of  the  plaintiffs. 

As  we  view  this  case,  the  plaintiffs  intro- 
duced evidence  which  sustained  a  recovery 
under  their  petition,  under  Instructions  and 
a  trial  which  do  not  contain  reversible  error. 

The  Judgment  must  therefore  be  affirmed. 

STURGIS,  P.  J.,  dissents,  and  BRADLEY, 
J.,  concurs. 

STURGIS,  P.  J.  (dissenting).  I  am  con- 
strained to  dissent  In  this  case  and  to  hold 
that  plaintiff  cannot  recover  on  what  is  term- 
ed the  Saturday  or  original  contract,  on 
which  the  verdict  is  based1;  that  he  must 
stand  or  fall  on  the  Monday  contract 

The  conceded  facts  are  that  on  Saturday, 
when  plaintiff  claims  to  have  produced  his 
ready,  able,  and  willing  purchasers  for  de- 
fendant's farm,  there  was  a  disagreement  as 
to  plaintiff's  right  to  sell  the  land  at  $125 
per  acre.  Defendant,  while  admitting  that 
such  price  had  been  named  nearly  a  year 
previous,  claimed  that  he  had  withdrawn 
that  offer  and  so  notified  plaintiff  and  claim- 
ed the  right  to  and  did  fix  a  larger  price  of 
$60,000  for  the  farm.  Plaintiff  was  willing 
and  himself  aided  in  trying  to  Induce  the 
purchasers  to  pay  the  larger  price.  They  re- 
fused; and  on  that  day  the  question  of  de- 
fendant being  willing  to  give  the  purchasers 
time  on  part  of  the  purchase  money  or  mak- 
ing separate  contracts  with  each  of  the  three 
purchasers  for  separate  parts  of  the  land — 
the  rock  on  which  the  sale  was  finally  wreck- 
ed—was not  discussed  with  defendant  Of 
course,  any  sale,  unless  otherwise  agreed  by 
defendant  must  be  all  cash  and  all  the  land 
in  one  body.  The  Southwestern  Freight  & 
Cotton  Press  Co.  v.  Stanard,  44  Mo.  71,  100 
Am.  Dec.  266;  Millan  &  Abbott  v.  Porter,  31 
Mo.  App.  663,  674.  On  the  next  business  day, 
Monday,  the  plaintiff  informed  the  defend- 
ant that,  unless  he  would  make  the  sale  to 
these  purchasers  at  $126  per  acre,  he  (plain- 
tiff) would  compel  payment  of  his  commission 
of  11,425.  Defendant  then  agreed  to  sell 
at  that  price,  and  told  plaintiff  to  "get  your 
men  together."  Plaintiff,  on  seeing  the  pur- 
chasers, ascertained  that  one  of  them,  Sher- 
wood, had  changed  his  mind  and  refused  to 
take  the  part  of  the  land  as  had  been  ar- 
ranged between  such  purchasers  without  con- 
sulting defendant.  Of  course,  If  the  purchas- 
ers paid  all  cash,  defendant  would  not  be 
concerned  with  any  division  of  the  land  be- 
tween them,  though  the  land  was  not  of  uni- 
form value.  There  is  slight  evidence  that  the 
purchasers  were  ready  to  do  this  on  Satur- 
day. Defendant  was  In  no  way  responsible 
for  Shenvood's  refusal  to  go  on  with  the  deal; 


his  refusal  resulting  from  the  discovery  that 
a  certain  house  was  not  on  his  part  of  the 
land  as  he  supposed  when  agreeing  with  his 
copurchasers.    At  this  Juncture  the  plaintiff, 
though  defendant's  agent  proposed  that  he 
take  Sherwood's  place  in  the  deal;  the  other 
purchasers  consenting  to  this.    Again  defend- 
ant yielded  and  assented  to  this  arrangement 
Then  for  the  first  time  the  details  of  carrying 
out  the  sale  were  discussed.    The  purchasers 
wanted  time  on  most  of  the  purchase  money. 
This  was  in  May,  and  defendant  asked  $10,- 
000  cash,  $25,000  August  1st  and  the  balance 
January  1st    He  further  yielded  and  agreed 
on    $6,000    cash.    The    purchasers    agreed 
among  themselves  that  of  this  latter  Bum 
plaintiff  would  put  up  $1,000,  another  pur- 
chaser $3,000,  and  the  other  $1,000.    In  order 
for  plaintiff  to  raise  his  $1,000,  it  was  agreed 
between  him  and  defendant  that  instead  of 
defendant  paying  him  his  commission  of  $1,- 
425  as  and  when  the  purchase  money  was 
paid,  plaintiff  take  $1,000  cash  commission 
and  use  that  as  his  part  of  the  cash  payment 
on  the  land.    Defendant  and  his  tenant  had 
certain  crops  on  the  land,  and  an  agreement 
was  reached  as  to  these  and  when  full  posses- 
sion would  be  given  to  the  purchasers,  of 
whom  plaintiff  was  one.    All  these  facts  are 
conceded,  and  all  that  prevented  the  sale 
from  being  consummated  is  that  when  the 
contract  was  about  to  be  reduced  to  writing, 
the  purchasers  claimed  that  each  purchaser 
was  to  have  a  separate  contract  covering  his 
portion  of  the  land  and  to  be  responsible  for 
that  only.    They  claimed  and  now  claim  that 
this  entered  into  the  negotiations  and  was 
understood  and  agreed  to  by  defendant  mak- 
ing a  complete  meeting  of  the  minds,  and  that 
defendant  changed  his  mind  and  refused  to 
make  the  three  contracts  later  when  same 
were  about  to  be  reduced  to  writing.   A  writ- 
ten contract  while  essential  to  an  action  for 
specific  performance,  is  not  necessary  so  far 
as  this  action  for  commission  is  concerned; 
and  I  will  concede  that  if  the  jury  should 
find  that  defendant  waived  his  right  to  an  all 
cash  sale  and  to  a  sale  in  solldo,  and  that  all 
the  terms  were  agreed  upon  verbally,  and 
that  defendant  breached  the  verbal  contract 
then  (waiving  the  question  of  pleading)  the 
defendant  could  recover  his  commission  of 
$1,000.    McCormlck  v.  Obanlon,  168  Mo.  App. 
606,  616,  163  S.  W.  287.     On  this  modified 
contract  I  think  that  plaintiff  must  stand  or 
fall,  and  that  he  cannot  recover  on  the  Satur- 
day or  original  contract    The  original  con- 
tract was  by  mutual  agreement  modified  or 
merged  Into  the  Monday  agreement    In  such 
case  the  plaintiff  must  recover,  if  at  all,  on 
the  agreement  as  modified.    Certainly  there 
were  not  two  separate  contracts,   both  of 
which  were  fully  complied  with  by  plaintiff, 
and  yet  this  is  exactly  what  plaintiff  claims, 
and,  if  they  were  separable,  the  jury  may 
well  have  and  doubtless  did  find  that  plaintiff 
complied    with    both,    and    that    defendant 
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breached  both.  Plaintiffs  two  Instructions 
submit  separable  contracts,  and  tell  the  Jury 
that,  If  plaintiff  complied  with  and  defendant 
breached  the  first  one,  plaintiff  is  entitled  to 
(1,425  commission,  and,  if  plaintiff  compiled 
with  and  defendant  breached  the  second  one, 
then  plaintiff  is  entitled  to  $1,000  commission. 
If  the  jury  believed  plaintiff's  evidence,  and 
the  verdict  shows  that  it  did,  then  it  believed 
that  plaintiff  complied  with  and  defendant 
breached  both  contracts,  and  only  its  common 
sense  prevented  a  verdict  for  plaintiff  on  both 
counts. 

As  a  matter  of  pleading  defendant  was  en- 
titled to  know  the  precise  issue  to  be  tried, 
and   the   petition  declares  on  the  original 
rather  than  on  the  modified  contract.    Yet 
plaintiff  had  but  one  cause  of  action — the 
recovery  of  a  commission  for  procuring  a  pur- 
chaser for  defendant's  land  under  a  contract 
to  that  effect— and  It  is  not  a  change  of  the 
cause  of  action  to  declare  and  recover  on  the 
contract  as  modified.    McCbrmlck  v.  Obanlon 
168  Mo.  App.  806,  618,  153  8.  W.  267.    Where 
a  contract  Is  modified  by  mutual  agreement, 
the  plaintiff  should,  and  I  think  must,  declare 
on  and  recover  If  at  all  on  such  modified  con- 
tract    S   Elliott  on  Contracts,  |§  1987  and 
1968 ;  Lanite  v.  King,  93  Mo.  513,  519,  6  S.  W. 
*&;    Taussig  v.  Mill  Co.,  124  Mo.  App.  209, 
220,  lol  S.  W.  602. 

It  Is  not  hard  to  find  a  sufficient  considera- 
tion for  the  modification  of  the  contract  in 
question.     Settlement  of  differences  as  to  the 
respective  rights  of  parties  is  a  sufficient  con- 
sideration.   Here  there  was  a  sharp  dispute 
as  to  whether  defendant  had  withdrawn  his 
price  of  $125  per  acre.    Though  he  yet  main- 
tains that  he  had  done  so,  when  plaintiff  In- 
sisted   on    his    commission    and    Indirectly 
threatened  to  sue  for  same  unless  defendant 
would  sell  for  that  price,  defendant  yielded. 
When  plaintiff  found  that  one  of  the  proposed 
purchasers  bad  changed  his  mind  through  no 
fault  of   defendant,   the  defendant  further 
agreed  to  take  plaintiff  as  a  purchaser  in  his 
stead,    and    for    plaintiff's    accommodation 
agreed  on  $1,000  cash  commission  so  that 
plaintiff  could  use  same  as  part  of  the  cash 
purchase  payment.    Deferred  payments,  time 
of  giving  possession,  and  other  details  were 
also  arranged.    These  things  furnish  recipro- 
cal considerations  for  modification  of  the  con- 
tract 

Moreover,  the  plaintiff  throughout  this  suit 
claims  a  valid  modification  of  the  contract — 


a  valid  Monday  contract — and  predicated  his 
second  instruction  on  that  theory.  Having 
done  so,  and  rightly  done  so,  he  cannot  re- 
cover on  the  original  contract 

• 

On  Motion  for  Rehearing. 

STTJRGIS,  P.  J.  Plaintiff  has  filed  a  mo- 
tion for  rehearing  urging  that  the  majority 
opinion  Is  in  conflict  with  Carman  v.  Harrah, 
182  Mo.  App.  365,  877,  170  S.  W.  888,  Pressed 
Brick  Co.  v.  Barr,  76  Mo.  App.  380,  and  Lan- 
itz  v.  King,  93  Mo.  513,  6  S.  W.  263.  These 
and  other  cases  clearly  hold  that  where  par- 
ties make  a  contract  and  later  make  a  new 
or  modified  contract  covering  the  same  sub- 
ject the  first  or  old  contract  is  thereby  ab- 
rogated and  superseded  by  the  new  or  modi- 
fied contract;  that  the  remedy  is  on  the  new 
contract  and  a  breach  of  the  new  contract 
does  not  have  the  effect  of  reinstating  the  old 
one  or  permitting  a  recovery  thereon, 

"Where  one  contract  is  thus  substituted  for 
another,  there  is  no  want  of  consideration,  and 
the  party  suing  must  declare  upon  the  new  con- 
tract, and  that  without  regard  to  whether  the 
stipulations  of  the  new  contract  were  ever  per- 
formed or  not"    Carman  v.  Harrah,  supra. 

Nor  does  the  evidence  show  that  plaintiff 
furnished  a  purchaser  for  this  land,  ready, 
able,  and  willing  to  complete  a  present  pur- 
chase for  cash.  Three  persons  had  been 
found  who  agreed  to  purchase  this  land,  each 
to  take  and  pay  for  a  separate  and  distinct 
part  They  were  solvent  and  I  grant  that 
each  could  have  arranged  for  his  part  of  the 
purchase  price  in  a  reasonable  time.  The 
arrangement  between  these  three  purchasers 
for  division  of  the  land  and  separate  pur- 
chase of  distinct  parts  was  based  on  error, 
and  before  the  reasonable  time  to  complete 
the  purchase  had  expired,  and  long  before  the 
purchasers  had  made  themselves  ready  to 
close  the  deal,  this  mistake  was  discovered, 
and  one  of  the  purchasers  refused  to  go  on 
with  the  deal.  There  was  no  meeting  of  the 
minds  of  the  three  purchasers.  This  was 
through  no  fault  of  the  defendant  Then  the 
new  or  modified  contract  was  made  between 
plaintiff  and  defendant  The  plaintiff  must 
recover,  if  at  all,  on  its  breach.  The  contrary 
ruling  of  the  majority  is  in  my  opinion  In 
conflict  with  the  cases  mentioned,  and  I  ask 
that  the  case  be  certified  to  the  Supreme 
Court 

It  is  so  ordered. 
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HINDMAN  t.    SECOY.      (No.  2480.) 

(Springfield  Court  of  Appeals.    Missouri.    Jan. 

14,  1920.     Rehearing  Denied  Febi. 

28,- 1920.) 

1.  Partnership  «=»121— Evidence  held  to 
show  that  payment  of  certain  debt8  of 
defendant  week  included  in  pabtnebship 
/  contract. 

Where  plaintiff,  a  wholesale  liquor  dealer, 
and  defendant,  a  retail  liquor  dealer,  entered 
into  a  contract  whereby  plaintiff  was  to  furnish 
money  to  discharge  certain  indebtedness  and 
to  operate  a  saloon  business,  to  be  reimbursed 
out  of  the  proceeds,  defendant  to  work  as  a 
bartender  at  a  fixed  salary  and  plaintiff  to  have 
full  control  of  the  management  and  to  receive 
50  per  cent  of  the  net  profits,  evidence  held  to 
show  that  a  bill  for  liquors  sold  defendant,  an 
electric  light  account,  and  the  amount  of  a  judg- 
ment in  favor  of  third  party  against  defendant 
paid  by  plaintiff  were  included  in  the  contract, 
and  that  the  parties  operated  thereunder. 

2  PABTNEBSHIP  «=»20— EXISTENCE  OF  PABT- 
NEBSHIP DETERMINED  BT  CONSIDERING  EN- 
TIRE  TRANSACTION. 

The  existence  of  a  partnership  is  a  question 
of  intention,  and  each  case  is  determined  on  its 
own  facts,  and  when  there  is  no  specific  con- 
tract of  partnership  a  court  will  look  to  the 
'  entire  transaction  and  from  that,  construed  in 
the  light  of  surrounding  circumstances,  deter- 
mine the  intention  of  the  parties,  which  will  be 
controlling. 

3.  PABTNEBSHIP  «=»47,  63— PRESUMED  FROM 
PARTICIPATION  IN  PROFITS. 

As  between  the  parties,  participation  in  the 
profits  of  a  business  raises  the  presumption  of 
the  existence  of  a  partnership,  and  is  prima 
facie  evidence  thereof. 

4.  Partnership   <g=>ll— Mat  exist  though 

PARTICIPATION  IN  LOSSES  IS  NOT  MENTIONED. 

Where  parties  agree  to  share  the  profits  of 
business  without  mentioning  the  losses,  such 
fact  will  not  prevent  the  existence  of  a  partner- 
ship. 

6.  PABTNEBSHIP  <8=>9(2)  —  CONTRACT  FOB 
BHABING  PROFITS  IN  ADDITION  TO  SALARY 
HELD  TO  CREATE  RELATION. 

Where  plaintiff,  a  wholesale  liquor  dealer, 
and  defendant,  a  retail  liquor  dealer,  entered 
into  a  contract  whereby  plaintiff  was  to  furnish 
money  to  discharge  certain  indebtedness  and  to 
operate  a  saloon  business,  to  be  reimbursed  out 
of  the  proceeds,  defendant  to  work  as  a  bartend- 
er at  a  fixed  salary,  plaintiff  to  have  full  con- 
trol of  the  management  and  to  receive  50  per 
cent  of  the  net  profits,  such  contract,  construed 
in  the  light  of  surrounding  circumstances,  held 
to  create  a  partnership  between  plaintiff  and 
defendant  in  the  conduct  of  the  saloon. 

6.  Partnership  <8=>104  —  Partner's  remedy 
for  failure  to  appropriate  fund  to  re- 
imburse payments  made  held  not  in  at- 
tachment but  on  an  accounting. 
Where  plaintiff,  a  wholesale  liquor  dealer, 

entered   into  a   partnership   contract  with   de- 


fendant, a  saloon  keeper,  under  which  plaintiff 
had  authority  to  conduct  the  business  and  pay 
bills,  his  failure  to  appropriate  money  from 
the  partnership  funds  to  pay  certain  bills  in- 
cluded within  the  contract  could  not  destroy  its 
effect  as  a  partnership,  and  his  remedy  to  re- 
cover such  items  paid  by  him  personally  was 
not  in  attachment  but  in  equity  for  an  ac- 
counting. 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty ;  Sterling  H.  McCarty,  Judge. 

Action  by  W.  T.  Hindman  against  Lon 
Secoy.  Judgment  for  plaintiff  on  a  plea  in 
abatement  and  alio  on  the  merits,  and  de- 
fendant appeals.    Reversed. 

S.  J.  Jeffress,  of  Hayti,  J.  E.  Duncan  and 
Sam  J.  Corbett,  both  of  Caruthersville,  for 
appellant. 

Ward  &  Reeves,  of  Caruthersville,  for  re- 
spondent. 

BRADLEY,  J.  Plaintiff  sued  in  attachment 
to  recover  the  sum  of  $328.73.  The  plea 
in  abatement  and  the  merits  were  tried  to 
separate  juries,  resulting  in  judgments  for 
plaintiff  sustaining  the  attachment  and  on 
the  merits  for  the  amount  sued  for,  and 
defendant  has  appealed  on  both  branches 
of  the  case. 

Plaintiff's  petition  is  in  three  counts.  In 
the  first  he  asks  judgment  for  $206.70  for 
liquors  sold  to  defendant  on  August  30, 
September  2,  6,  and  9,  1916.  In  the  second 
he  asks  judgment  for  $19.16,  which  he  paid 
September  5,  1916,  for  defendant  to  the 
Caruthersville  Electric  Light  &  Power  Com- 
pany. In  the  third  he  asks  judgment  for 
$102.87,  the  amount  of  a  judgment  in  favor 
of  one  Ford  and  against  defendant,  which 
plaintiff  paid  on  February  16,  1917.  The 
seventh,  eighth,  ninth,  tenth,  and  fourteenth 
grounds  (section  2294,  R.  S.  1909)  are  al- 
leged in  the  affidavit  for  attachment.  De- 
fendant makes  several  assignments  of  error, 
but  as  we  view  the  record  it  is  only  neces- 
sary to  consider  the  question  of  partnership. 
Defendant  contends  that  the  items  sued  for 
are  covered  by  a  partnership  agreement  be- 
tween plaintiff  and  defendant,  and  that 
plaintiff  cannot  maintain  this  cause  at  law. 

August  31,  1916,  plaintiff  was  operating  a 
wholesale  liquor  business  in  Caruthersville 
under  the  name  of  Caruthersville  Liquor 
Company,  and  defendant  was  a  retail  liquor 
dealer  and  was  operating  a  saloon  in  said 
city.  Plaintiff  and  defendant  entered  Into 
the  following  contract: 

"This  agreement  made  and  entered  into  by  and 
between  Lon  Secoy,  of  Caruthersville,  Mo.,  par- 
ty of  the  first  part,  and  W.  T.  Hindman,  of 
Caruthersville,  Mo.,  party  of  the  second  part, 
witnesseth:  Whereas  the  said  party  of  the  first 
part  is  a  dramshop  keeper  in  the  city  of  Caruth- 
ersville, Mo.,  and  now  has  a  license,  and  ia  op- 
erating said  dramshop  at  No.  122  Ward  ave- 


6=»For  other  cases  see  name  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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nue,   in   said  city,  and  Is  desirous  of  securing 
financial    assistance  in  the  way  of  securing  a 
stock  of  wine,  liquors,  and  cigars  and  such  other 
goods  as  are  needed  for  said  trade,  and  the  fur- 
ther  consideration   of  the  mutual  agreements 
hereinafter  made  as  follows,  it  is  agreed  by  and 
between  the  parties  hereto  that  the  said  party 
of  the   second  part  will  furnish  the  money  to 
pay  and  discharge  the  indebtedness  of  the  said 
first  party,  which  amounts  to  $445,  as  fast  as 
the  same  matures  and  demand  is  made  therefor, 
and  that  the  said  party  of  the  second  part  will 
famish   all  the  necessary  wine,  liquors,  cigars, 
and  other  goods  necessarily  needed  in  said  busi- 
ness* and  that  the  said  first  party  is  to  furnish 
the  money  for  the  license.    It  is  understood  and 
agreed  that  out  of  the  proceeds  of  the  sale  the 
said  second  party  is  to  be  reimbursed  or  paid 
the  money  he  is  out  in  paying  the  debts  for  the 
said  first  party,  and  for  his  wines,  liquors,  ci- 
gars, and  other  stock  furnished  as  aforesaid,  also 
any  and  all  other  expenses  he  may  be  out  or 
used  for  the  necessary  operation  of  said  busi- 
ness, which  said  amount  is  to  come  out  of  the 
proceeds  of  the  sales  of  said  business;  that  the 
said  party  of  the  first  part  is  to  work  in  the 
capacity  of  bartender  and  to  give  his  full  time 
to  said  work,  and  for  his  services  he  is  to  re- 
ceive as  a  salary  therefor  the  sum  of  $75  per 
month,  and  the  said  party  of  the  second  part 
is  to  have  full  control  of  the  management  of 
said   business,    contract   all  debts,   employ   all 
help,   pay   off  and   discharge  the   same   as  he 
thinks  is  to  the  best  interest  of  the  said  busi- 
ness, and  at  all  times  make  such  changes  in  the 
conduct,    management,   and   operation   of  such 
business   as  the  said  second   party  may  think 
best.    It  is  understood  and  agreed  that  the  said 
first  party  is  not  to  draw  anything  out  of  said 
business,  except  his  salary  of  $75  per  month, 
until  at  such  time  by  mutual  consent  of  both 
parties  there  is  a  dividend  made  out  of  said 
business.     It  is  further  understood  and  agreed 
that  the  said  party  of  the  second  part  for  his 
services  as  manager  and  his  help  in  a  financial 
way  is  to  receive  50  per  cent,  of  the  net  profits 
of  said  business.     It  is  understood  and  agreed 
that  no  goods  are  to  be  sold  on  credit  to  any 
one   without  mutual  consent  of   both   parties. 
This  contract  is  to  take  effect  August  31,  1916, 
at  6  o'clock  p.  m.,  and  is  to  remain  in  force 

until . 

"In  witness  whereof,  we  have  hereunto  set  our 
hands  to  this  contract,  in  duplicate,  this  the 
31st  day  of  August,  1916." 

Plaintiff  contends  that  the  liquor  account 
declared  on  in  the  first  count  of  his  petition 
and  the  electric  light  account  set  out  In  the 
second  count  were  accrued  obligations 
against  defendant  before  the  contract  was 
signed,  and  that  the  judgment  Item  set  up  In 
the  third  count  was  not  embraced  within  the 
contract  and  was  not  contemplated  as  one 
of  the  debts  of  defendant  at  the  time  of  the 
execution  of  (be  contract,  and  that  he  paid 
this  Judgment  Item  by  direction  of  the  de- 
fendant Plaintiff  also  contends  that  they 
never  in  fact  operated  under  the  contract, 
and  that  the  contract  "didn't  amount  to  a 
row  of  pins,"  and  that  he,  plaintiff,  entered 
Into  the  contract  in  order  only  to  help  de- 
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fendant  out  financially.  Defendant  testified 
positively  that  they  did  operate  under  the 
contract  until  they  disagreed  and  had  a  fight 
early  in  July,  1917.  The  record  shows  that 
an  account  was  opened  in  a  local  bank  In  the 
name  of  Secoy  &  Hindman,  and  from  Sep- 
tember 18, 1916,  to  July  2,  1917,  over  $21,000 
was  deposited  to  the  account  of  Secoy  ft 
Hindman.  This  was  practically  all  checked 
out  by  plaintiff;  the  checks  being  drawn  In 
favor  of  the  Caruthersville  Liquor  Company 
or  to  plaintiff.  From  April  2  to  June  11, 
1917,  plaintiff  drew  checks  on  this  account 
payable  to  the  Caruthersville  Liquor  Com- 
pany in  the  sum  of  $4,700,  and  $525  payable 
to  himself.  All  the  checks  drawn  by  plain- 
tiff were  signed  "Secoy  ft  Hindman,  by  W.  T. 
'Hindman."  Plaintiff  admitted  that  he  some- 
times paid  the  hired  help  in  the  saloon,  and 
his  bookkeeper  testified  that  he  kept  the 
books  both  for  the  saloon  and  the  wholesale 
house.  The  record  also  shows  that  plaintiff 
did  not  cease  his  visits  to  the  saloon  until 
after  he  and  defendant  had  a  disagreement. 
On  direct  examination  plaintiff  testified  that 
they  did  not  operate  under  the  contract; 
but  on  cross-examination  be  said  that  he 
carried  out  the  terms  of  the  contract  on 
his  part,  but  that  defendant  bad  not  done  so. 
[1]  By  the  written  contract  plaintiff  agreed 
to  pay  $445  for  defendant,  and  he  paid  the 
electric  light  account  of  $19.16  and  the  Judg- 
ment account  of  $102.87,  and  if  $446  was  all 
that  defendant  owed  at  the  date  of  the  con- 
tract, and  this  Is  not  challenged,  and  the 
liquor  account  sued  for  was  prior  to  the  con- 
tract,  then  defendant  agreed  to  pay  all  these 
items.  Plaintiff  was  to  furnish  all  the  neces- 
sary wines,  liquors,  cigars,  and  other  goods 
needed  in  the  saloon,  and  defendant  was  to 
furnish  the  money  for  the  license.  It  would 
appear  that  both  kept  this  part  of  the  agree- 
ment Under  the  contract  defendant  was  to 
be  reimbursed  out  of  the  proceeds  for  his 
license,  and  plaintiff  for  his  merchandise  and 
and  any  other  expense  necessary  for  the 
operation  of  the  business.  Plaintiff  says 
that  he  did  not  employ  the  help  and  dis- 
charge the  employes  as  he  had  a  right  to  do 
under  the  contract  But  he  did  designate 
the  bookkeeper;  and  he  does  not  claim  that 
be  was  in  any  wise  injured  by  help  which  he 
did  not  employ  or  did  not  discharge,  nor  does 
it  appear  that  he  ever  made  any  complaint 
in  this  particular.  If  plaintiff  did  not  pay 
the  accounts  sled  for  and  repay  himself  from 
the  proceeds  of  the  business,  it  was  his  own 
fault,  as  he  had  control  of  the  bank  account 
of  Secoy  &  Hindman  and  ample  funds  were 
therein  to  discharge  all  the  items  sued  for. 
We  do  not  think  that  there  is  any  escape 
from  the  fact  that  every  item  sued  for  by 
plaintiff  was  embraced  In  the  contract,  and 
there  is  no  support  for  the  contention  that 
plaintiff  and  defendant  did  not  operate  un- 
der the  contract 
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[2,  3]  The  ezlBtence  of  a  partnership  is  a 
question  of  intention,  and  each  case  is  de- 
termined on  its  own  facts.  Willooghby  et 
ah  v.' Hildreth,  182  Mo.  App.  80,  167  S.  W. 
639;  McDonald  v.  Matney,  82  Mo.  358; 
Torbert  v.  Jeffrey,  161  Mo.  645,  61  S.  W.  823 ; 
A.  Graf  Distilling  Co.  v.  Wilson,  172  Mo.  App. 
612,  156  S.  W.  23;  Ellis  v.  Brand,  176  Mo. 
App.  383,  158  S.  W.  705.  Where  there  is  no 
specific  contract  of  partnership  between  the 
parties  a  court  will  look  to  the  entire  trans- 
action, and  from  that,  construed  in  the  light 
of  the  surrounding  circumstances,  determine 
what  was  the  intention  of  the  parties,  and 
this  intention  will  be  the  controlling  factor 
in  determining  the  question  of  partnership. 
Green  v.  Whaley,  271  Mo.  636,  197  S.  W.  355; 
Wllloughby  et  al.  v.  Hildreth,  supra,  and  cas- 
es there  cited.  Thus  we  see  that,  especially 
between  parties,  it  is  the  intention  that  Is 
the  controlling  factor  in  determining  the 
question  of  partnership.  Participation  in 
the  profits  raises  a  presumption  of  the  ex- 
istence of  a  partnership,  and  is  prima  fade 
evidence  of  the  existence  of  a  partnership. 
Wllloughby  v.  Hildreth  and  Torbert  v.  Jef- 
frey, supra ;  Goddard  Grocer  Co.  v.  Berry, 
58  Mo.  App.  665 ;  Phillips  v.  Samuel,  76  Mo. 
657;  Priest  v.  Chouteau,  85  Mo.  898;  Mee- 
han  v.  Valentine,  145  U.  S.  611,  12  Sup.  Ot 
972,  36  L.  Ed.  835.  The  intention  test  as 
between  the  parties  is  given  in  20  R.  C.  L.  | 
86,  p.  831,  as  follows: 

"The  particular  test  as  to  the  existence  of  the 
partnership  relation  which  la  most  widely  ac- 
cepted to-day,  and  which  is  applicable  especially 
as  between  the  parties  themselves  irrespective  of 
the  rights  of  third  persons,  is  that  a  partnership 
is  formed. and  exists  only  when  it  was  the  in- 
tention of  the  parties  that  they  should  be  part- 
ners. Partnership  contracts,  like  other  con- 
tracts, are  governed  by  the  intention  of  the 
parties.  Every  partnership  rests  on  the  mutual 
consent  of  the  members.  This  intent  may  be 
manifested  by  the  terms  of  their  agreement,  the 
conduct  of  the  parties  to  each  other  under  it, 
or  by  the  circumstances  generally  surrounding 
the  transaction." 

[4]  Plaintiff  said  that  he  was  not  to  share 
losses  in  the  business  about  which  he  and 
defendant  contracted,  but  that  will  not  avail 
here.  Where  parties  agree  to  share  the 
profits  of  a  business  without  mentioning  the 
losses,  the  fact  that  losses  were  not  men- 
tioned will  not  have  the  effect  of  destroying 
the  Idea  of  partnership.  Pasche  v.  South  St. 
Joseph  Townslte  Co.,  190  3.  W.  30.  In 
Skinner  v.  Whitlow,  184  Mo.  App.  loc.  dt 
238, 167  S.  W.  466,  the  court  said: 

"Whether  a  partnership  existed  is  a  question 
of  intention  on  the  part  of  the  parties,  which 
must  be  arrived  at  from  the  contract  itself ;  for 
such  relations  spring,  if  at  all,  from  an  agree- 
ment of  the  parties  evidencing  an  intention  to 
enter  into  the  same.  Where,  as  here,  a  written 
agreement  has  been  entered  into,  the  intention  is 


to  be  ascertained  by  a  construction  of  the  writ- 
ing itself;  though  in  construing  the. instrument 
regard  should  be  had  to  the  surrounding  cir- 
cumstances, where  resort  to  the  latter  is  nec- 
essary to  arrive  at  die  real  intention  of  the 
parties." 

[1,6]  The  contract  and  the  surrounding 
circumstances  in  the  case  at  bar  have  $very 
earmark  indicative  of  a  partnership  be- 
tween plaintiff  and  defendant  In  the  conduct 
of  the  saloon,  and  there  is  nothing  to  the 
contrary,  and  the  court  should  have  given 
defendant's  peremptory  Instruction.  Plain- 
tiff should  have  applied  enough  of  the  money 
of  Secoy  &  Hindman  to  have  discharged  the 
items  for  which  he  sues,  as  he  had  the  ex- 
press authority  to  do  so  under  the  written 
agreement  Merely  because  he  failed  to  do 
so  could  not  destroy  the  effect  of  the  written 
agreement  Under  the  facts  here  plaintiff's 
remedy,  If  he  is  aggrieved,  is  In  equity  for 
an  accounting.  Hardware  Co.  v.  Mayer, 
110  Mo.  App.  14,  83  S.  W.  1008;  Laney  v. 
Pickel,  83  Mo.  App.  60;  Rankin  v.  Falrley, 
29  Mo.  App.  587;  Bambrlck  v.  Simms,  132 
Mo.  48,  33  S.  W.  445;   30  Cyc.  710. 

In  view  of  our  conclusion  it  follows  that 
the  Judgment  below,  both  on  the  plea  in 
abatement  and  on  the  merits,  should  be  re- 
versed ;   and  It  is  so  ordered. 

STURGIS,  P.  J.,  and  FARRINGTON,  J., 
concur. 


HALLANDER  v.  JEFFERSON  MUT.  FIRE 
INS.  CO.     (No.  10673.) 

(St  Louis  Court  of  Appeals.    Missouri.    Jan. 
6,  1920.) 

1.  Appeal  and  ebboe  «=»237(3)  —  No  com- 
plaint CAN  BE  MADE  JOB  ALLOWING  CASE  TO 
00  TO  JUBY  IN  ABSENCE  OT  BEQUEST  FOB  IN- 
STBUCTION. 

Complaint  cannot  be  made  on  appeal  that 
the  court  erred  in  allowing  the  case  to  go  to  the 
jury  for  the  reason  that  there  was  no  evidence 
tending  to  sustain  the  defense,  where  no  instruc- 
tion to  that  effect  was  asked. 

2.  Tbial  «3=»296(2)— Instruction  as  to  lia- 
bility ON  FIBS  POLICY  WHERE  THESE  WAS 
AN  EXPLOSION  NOT  MISLEADING. 

In  an  action  on  a  Are  policy,  an  instruction 
that  "the  defendant  is  not  liable  for  any  damage 
caused  by  explosion  of  any  kind  unless  fire  en- 
sued," eta,  held  not  misleading  as  causing  the 
jury  to  think  that  no  recovery  could  be  had  if  a 
fire  preceded  the  explosion  and  caused  the  ex- 
plosion, in  view  of  other  instructions. 

8.  Appeal  and  ebbob  <8=»1068(8)— Ebboreous 
instructions  harmless  in  absence  ob  evi- 
dence authorizing  recovery. 
If  the  evidence  on  a  trial  was  insufficient  to 

authorize  a  recovery,  plaintiff  cannot  complain 

on  appeal  that  the  instructions  given  the  jury 

were  erroneous. 
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Appeal    from    St.    Louis    Circuit    Court; 
Thomas  L.  Anderson,  Judge. 
"Not  to  be  officially  published.'* 

Action  by  M.  Hallander  against  the  Jef- 
ferson Mutual  Fire  Insurance  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Fauntleroy,  Cullen  ft  Hay,  of  St  Louis, 
for  appellant. 

Anderson,  Gilbert  ft  Hayden,  of  St  Louis, 
for  respondent 

BIGGS,  O.  The  appellant,  who  was  the 
plaintiff  below,  sues  upon  a  flre  Insurance 
policy  which  Insured  the  plaintiff  against  all 
direct  loss  or  damage  by  flre  except  as  stated 
in  the  policy. 

One  of  the  conditions  or  exceptions  of  the 
policy  was  as  follows: 

"This  company  shall  not  be  Hable  for  loss 
caused  directly  or  Indirectly  by  invasion,  etc., 
*  *  *  or  (nnless  flre  ensues,  and  in  that  event 
for  the  damage  by  flre  only)  by  explosion  of  any 
kind." 

No  question  arises  on  the  pleadings.  The 
petition  is  in  the  usual  form,  alleging  the  Is- 
suance of  the  policy  and  a  total  loss  of  the 
personal  property  Insured  which  consisted  of 
the  usual  contents  of  a  saloon  or  dramshop, 
being  a  stock  of  wines  and  liquors  and  also 
the  fixtures.  The  petition  alleges  ownership 
in  the  plaintiff  of  all  of  the  property,  which 
was  situated  at  314  Market  street  in  the  city 
of  St  Louis. 

The  defendant's  answer  was  a  general  de- 
nial, followed  by  a  specific  denial  of  the  own- 
ership of  the  property  In  the  plaintiff,  and 
also  set  np  the  exception  in  the  policy  here- 
tofore stated,  and  alleged  that  whatever 
loss,  if  any,  was  sustained  by  plaintiff  was 
wholly  caused  by  an  explosion  which  occur- 
red on  the  premises.  The  reply  was  a  gen- 
eral denial. 

Upon  the  cause  being  submitted  to  a  Jury 
there  was  a  verdict  and  Judgment  for  the 
defendant  The  plaintiff  brings  the  cause 
here  for  review  mainly  on  the  ground  that 
the  court  erred  In  giving  to  the  Jury  an  In- 
struction asked  by  the  defendant  which  will 
be  hereafter  referred  to. 

[1]  The  point  is  also  made  by  the  appel- 
lant to  the  effect  that  the  court  erred  in  al- 
lowing the  case  to  go  to  the  Jury,  for  the 
reason  that  there  is  no  evidence  tending  to 
sustain  the  defense.  No  Instruction  to  that 
effect  was  asked  by  the  plaintiff,  and,  even 
had  it  been  asked,  there  would  have  been  no 
Justification  in  the  giving  of  such  an  instruc- 
tion, for  the  reason  that  in  this  record  there 
is  ample  evidence  tending  to  show  that  the 
damage  was  caused  by  an  explosion. 

The  main  proposition  raised  by  the  appeal 
Is  whether  the  court  erred  in  giving  to  the 
Jury  at  the  request  of  the  defendant  the  fol- 
lowing Instruction: 


"The  court  instructs  the  Jury  that  under  the 
terms  of  the  policy  sued  on,  the  defendant  is  not 
liable  for  any  damage  caused  by  explosion  of  any 
kind  unless  fire  ensued ;  and,  if  there  was  an  ex- 
plosion, and  fire  ensued  thereafter,  defendant  is 
liable  only  for  the  actual  damage  caused  by 
such  fire,  and  is  not  liable  for  any  damage  caus- 
ed by  said  explosion  or  on  account  of  the  fall  of 
the  roof,  walls,  or  floors  of  the  building." 

The  court  gave  an  Instruction  asked  by 
the  plaintiff  and  which  embodied  his  theory 
of  his  right  to  recover,  as  follows: 

"In  determining  whether  the  property  insured 
was  damaged  or  destroyed  by  fire,  the  jury  may 
find  that  it  was  so  damaged  or  destroyed  if  they 
believe  from  the  evidence  that  a  fire  of  some 
description  upon  some  part  of  the  premises  was 
the  original  eause  of  the  loss,  although  they 
may  also  find  .from  the  evidence  that  such  fire 
was  followed  by  an  explosion,  which  was  itself 
the  direct  result  of  the  fire,  and  which  brought 
about  the  damage  to  the  Insured  property; 
in  other  words,  if  the  jury  believe  from  the  evi- 
dence that  the  fall  of  the  buildings  and  dam- 
age to  the  property  was  the  direct  result  of 
some  burning  substance  in  contact  with  some 
part  of  said  property,  it  is  immaterial  whether 
such  result  manifested  itself  in  the  form  of 
combustion  or  of  explosion,  or  of  both  combined. 
In  either  case  the  damage  which  ensued  was  by 
the  action  of  fire,  and  it  is  covered  by  the 
terms  of  the  policy  sued  on  in  this  action." 

In  addition  to  the  instruction  above  refer- 
red to,  and  which  the  appellant  contends  was 
error  to  give,  the  court  gave  another  instruc- ' 
tion  asked  by  the  defendant  as  follows: 

"If  you  find  that  on  the  occasion  mentioned 
in  the  evidence  there  was  an  explosion  in  the 
building  occupied  by  plaintiff  which  caused  the 
roof,  walls,  and  floor  of  the  building  to  collapse 
and  fall  in,  and  that  said  explosion  was  not 
caused  by  fire,  and  if  you  further  find  and  be- 
lieve from  the  evidence  that  the  damage  to 
plaintiff's  property  was  all  caused  by  such  ex- 
plosion, then  the  plaintiff  is  not  entitled  to  re- 
cover and  your  verdict  must  be  in  favor  of  the 
defendant" 

Plaintiff  contended  that  there  was  a  fire 
preceding  the  explosion  which  was  the  origi- 
nal cause  of  the  loss,  and  that  although  an 
explosion  followed  the  fire,  still  under  the 
terms  of  the  policy  the  plaintiff  could  re- 
cover. 

There  is  no  controversy  over  the  correct- 
ness of  plaintiff's  theory  of  recovery  under 
the  policy,  but  the  defendant  denies  that 
there  was  a  flre  preceding  the  explosion,  and 
asserts  that  the  entire  damage  was  caused 
by  an  explosion  which  was  not  preceded  by 
a  fire,  and  that  there  was  no  part  of  plain- 
tiff's property  destroyed  by  any  flre  that 
ensued  or  followed  the  explosion. 

The  main  Instruction  given  on  behalf  of 
the  plaintiff  presented  his  theory  of  his 
right  to  recover,  and  the  two  Instructions 
above  quoted  given  at  the  defendant's  re- 
quest presented  its  theory  of  the  case. 
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[1]  The  appellant  asserts  that  the  language 
of  the  Instruction  which  said  that  under  the 
terms  of  the  policy  sued  on  the  defendant  is 
not  liable  for  any  damage  caused  by  explo- 
sion of  any  kind  unless  fire  ensued  misled 
the  Jury,  and  caused  them  to  think  that  no 
recovery  whatever  could  be  had  by  the  plain- 
tiff in  the  event  there  was  an  explosion. 
Reading  the  Instructions  together,  and  this 
we  must  do,  we  cannot  see  how  any  reason- 
ably intelligent  Jury  might  come  to  any 
such  conclusion.  This  is  especially  so  in 
view  of  the  second  Instruction  given  on  be- 
half of  the  defendant,  which  plainly  told  the 
Jury  that,  if  they  found  there  was  an  explo- 
sion which  caused  the  building  to  collapse, 
and  that  the  explosion  was  not  caused  by 
fire,  and  that  the  damage  to  plaintiff's  prop- 
erty was  all  caused  by  such  explosion,  then 
the  plaintiff  is  not  entitled  to  recover. 

Substantially  the  same  character  of  In- 
struction in  almost  the  same  language  as  the 
one  challenged  by  plaintiff  was  approved  by 
the  Kansas  City  Court  of  Appeals  In  the 
case  of  Cohn  et  al.  v.  Insurance  Co.,  96  Ma 
App.  315,  70  S.  w.  259.  In  that  case  the 
policy  had  in  effect  the  same  exception  as 
was  contained  in  the  policy  sued  on.  As 
was  contended  In  the  Cohn  Case,  the  appel- 
lant here  contends  that  the  giving  of  this 
instruction  conflicts  with  the  rule  laid  down 
in  the  case  of  Renshaw  v.  Ins.  Co.,  103  Mo. 
608,  15  S.  W.  945,  23  Am.  St.  Rep.  904.  In 
order  to  show  the  similarity  of  the  Instruc- 
tions given  in  this  case  and  In  the  Cohn 
Case,  we  set  out  the  instruction  given  In  the 
latter  case,  which  was  as  follows: 

"The  court  instructs  the  jury  that  under  the 
terms  of  the  policy  sued  on  the  defendant  is 
not  liable  for  any  damages  caused  by  explosion 
of  any  kind  unless  fire  ensues;  and  if  there  was 
an  explosion,  and  fire  ensued  thereafter,  de- 
fendant is  liable  only  for  the  actual  damage 
cused  by  said  fire,  and  is  not  liable  for  any  dam- 
age caused  by  said  explosion  or  on  account  of 
the  fall  of  any  shelving  as  a  result  of  said  ex- 
plosion." 

In  disposing  of  the  contention  made  In  the 
Cohn  Case  to  the  effect  that  the  giving  of 
this  Instruction  was  erroneous,  Broaddus, 
J.,  in  96  Mo.  App.  lot  dt.  318,  70  S.  W.  260, 
says: 

"No  fault  can  be  found  with  said  instruction 
in  view  of  the  conditions  of  the  policy  that  the 
defendant  was  not  to  be  liable  for  loss  caused 
directly  or  indirectly  by  explosion  of  any  kind 
unless  fire  ensues,  and  in  that  event  only  for  the 
fire.    •    •    • 

"The  plaintiffs  contend  that  said  instruction 
is  in  conflict  with  the  rule  found  in  the  case  of 
Renshaw  v.  Insurance  Co.,  103  Mo.  606  [16 
S.  W.  945,  23  Am.  St  Rep.  904].  That  is  a 
misapprehension.  The  language  of  Judge  Mac- 
Farlane,  who  delivered  the  opinion  of  the  court, 
is:  'It  being  well  settled  that  the  loss  in  the 
case  would  be  covered  by  the  broad  and  uncon- 


ditional terms  of  the  policy,  If  the  explosion  was 
the  result  of  the  pre-existing  fire,  the  question  is 
whether  or  not  the  jury  was  properly  instructed 
on  that  theory.  •  •  •  The  question  of  fact 
for  the  Jury  was:  Did  a  wrongful  fire  precede 
and  cause  the  explosion?  An  instruction  pre- 
senting the  precise  question  to  the  Jury  was  held 
to  be  proper,  and  that  was  a  case  where  die 
provisions  of  the  policy  were  broad  and  uncon- 
ditional.' " 

Judge  Broaddus  (96  Mo.  App.  loc.  dt  319, 
70  S.  W.  260)  further  said : 

"The  instruction  in  question  was  predicated' 
upon  the  defendant's  theory  of  the  ease  that,  if 
the  fire  was  the  result  of  an  explosion,  it  would 
be  liable  for  the  fire  only,  and  not  for  the  ex- 
plosion, and  we  do  not  think  it  can  be  fairly 
construed  to  mean  that,  if  the  explosion  was  the 
result  of  a  fire,  the  defendant  would  not  be 
liable  for  both.  As  there  was  evidence  tending 
to  show  that  the  .explosion  preceded  the  fire, 
the  instruction  was  properly  given.  There  ap- 
pears to  have  been  no  instruction  asked  by,  or 
given  for,  the  plaintiffs  to  the  effect  that,  if  the 
explosion  was  the  result  of  the  fire,  then  the  de- 
fendant would  be  liable  for  the  loss  occasioned 
by  both  the  fire  and  the  explosion.  Such  an 
instruction  would  have  presented  the  plaintiffs' 
side  of  the  question  as  it  has  been  in  this  court, 
in  which  event  perhaps  their  verdict  would 
have  been  greater." 

We  do  not  believe  that  the  jury  could  have 
been  misled  by  this  Instruction,  especially 
In  view  of  the  other  Instructions  given,  and 
they  could  not  possibly  have  concluded  that 
in  no  event  could  the  plaintiff  recover  in  the 
event  there  had  been  an  explosion  which 
caused  the  damage.  As  In  the  Cohn  Case, 
there  was  evidence  In  this  case  tending  to 
show  that  the  explosion  preceded  whatever 
fire  there  was  on  the  premises. 

[S]  A  reading  of  the  record  will  disclose 
that  It  Is  questionable  whether  there  was 
sufficient  substantial  evidence  introduced  by 
plaintiff  which  would  authorize  a  recovery. 
In  the  event  the  evidence  was  Insufficient  for 
that  purpose,  It  would  follow  that  plaintiff 
could  not  complain  of  an  erroneous  Instruc- 
tion given  the  Jury;  for,  If  plaintiff  had  no 
case  at  all,  he  could  not  complain  of  the 
manner  In  which  the  Jury  was  Instructed. 
However,  it  Is  not  necessary  to  decide  that 
proposition,  as  we  are  of  the  opinion  that  it 
was  not  error  to  give  the  instruction  com- 
plained against 

The  commissioner  recommends  that  the 
Judgment  be  affirmed. 

PER  CURIAM.  The  foregoing  opinion  of 
BIGGS,  C,  is  adopted  as  the  opinion  of  the 
court. 

The  Judgment  of  the  circuit  court  la  ac- 
cordingly affirmed. 

REYNOLDS,  P.  J.,  and  ALLEN  and 
BECKER,  JJ.,  concur. 
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OSSENBERG   v.    MONSANTO    CHEMICAL 
WORKS.    (No.  16681.) 

(St.  Louis  Court  of  Appeals.    Missouri. 
Feb.  3,  1920.) 

1.  Master  and  servant  <8=»150(2) — Failure 
to-  Givt  warning  or  dances  from  PRO- 
TRUDING BET  SCBXW  ON  REVOLVING  SHAFT 
NEGLIGENCE. 

An  employer  is  guilty  of  negligent  breach 
of  duty  to  a  servant  in  putting  him  to  work 
at  a  place  which  is  unsafe  by  reason  of  a  pro- 
truding; set  screw  on  a  revolving  shaft,  with- 
out warning  of  the  danger  known  to  the  em- 
ployer, or  discoverable  by  the  exercise  of  ordi- 
nary care. 

2.  Master  and  servant  *=»289(17)  —  Con- 
tributory NEGLIGENCE  QUESTION  FOR  JURY. 

In  action  by  a  servant  injured  while  work- 
ing between  a  wan  and  a  revolving  shaft,  in 
ignorance  of  a  protruding  set  screw,  evidence 
held  not  to  entitle  defendant  to  a  directed  ver- 
dict on  the  ground  that  it  conclusively  showed 
that  plaintiff  was  guilty  of  contributory  negli- 
gence. 

5.  Appeal  and  ekrob  «=>1064(4)  —  Instruc- 
tion AS  TO  REJECTION  OF  TESTIMONY  OF  WIT- 
NESS   NOT   MATERIAL   ERROR. 

An  instruction  that  jury  was  the  sole  judge 
of  credibility  of  witnesses  and  the  weight  of 
their  testimony,  in  determining  which  jury 
might  consider  character  >of  the  witness,  his 
manner  on  the  stand,  his  interest  in  result  of 
trial,  and  his  relation  to  or  feeling  towards 
parties  and  the  probability  or  improbability  of 
his  statements,  in  which  part  of  printed  form 
to  effect  that,  if  any  witness  had  knowingly 
sworn  falsely  to  any  material  fact,  jury  might 
reject  all  or  any  part  of  his  testimony,  had 
been  stricken  by  drawn  ink  lines,  leaving  the 
whole  sentence  readable,  could  not  have  influ- 
enced jury  to  accept  testimony  as  true  which 
they  would  otherwise  have  rejected,  and  was 
not  material  error. 

4.  Master  and  servant  <j=*2S)1(1)— Instruc- 
tion as  to  evidence  of  negligence  prop- 
erly refused  as  misleading. 
Where  the  petition  charged  negligence  in 
failing  to  guard  a  protruding  set  screw  on  a  re- 
volving shaft  near  plaintiff's  working  place,  but 
there  was  no  evidence  bringing  case  within  Fac- 
tory Act  (Rev.  St.  1909,  g  7828),  and  plaintiff 
submitted   it  on  theory  of  common-law  negli- 
gence,  defendant's  instruction  that  there  was 
no  evidence  of  negligence  complained  of,  and 
the  finding  must  be  for  defendant  "on  that  is- 
sue," was  properly  refused,  as  misleading  and 
prejudicial  to  plaintiff. 

6.  Damages  <S=>182(3)— Awa-rd  of  $5,495  for 

PROBABLY    PERMANENT    INJURIES    TO    RIGHT 
ARM  AND  SPINE  NOT  EXCE8SIVE. 

Verdict  of  ?5,495  for  injury  to  millwright's 
helper,  who,  when  his  clothing  was  caught  by  a 
set  screw  on  revolving  shaft,  suffered  contu- 
sions and  abrasions  confining  him  to  bed  for 
over  a  month  and  disabling  him  from  any  work 
for  7%  months,  leaving  his  right  arm  virtually 
incapacitated  at  time,  of  trial,  and  an  injury 


to  his  spine  with  the  probability  of  future  and 
perhaps  indefinite  pain,  was  not  so  far  exces- 
sive as  to  justify  interference. 

Appeal    from    St.    Louis   Circuit    Court; 
George  H.  Hitchcock,  Judge. 
x"Not  to  be  officially  published." 

Action  by  Harry  Ossenberg  against  the 
Monsanto  Chemical  Works.  Verdict  and 
judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

H.  F.  Hecker  and  Jourdan,  Rassieur  & 
Pierce,  all  of  St  Louis,  for  appellant 

Thomas  O.  Stokes  and  Blodgett  ft  Rector, 
all  of  St  Louis,  for  respondent 

ALLEN,  J.  This  Is  an  action  tor  personal 
Injuries  sustained  by  plaintiff  while  In  de- 
fendant's employ  as  its  servant  alleged  to 
have  been  occasioned  by  defendant's  negli- 
gence. Defendant  Is  a  manufacturer  of 
chemicals;  and  at  the  tune  of  plaintiff's  inju- 
ry he  was  in  defendants  employ  as  a  mill- 
wright's helper.  On  the  day  of  bis  Injury 
plaintiff  was  ordered  by  one  Specht  defend- 
ant's superintendent  to  drill  a  bole  in  one 
of  the  walls  of  a  room  In  defendant's  factory, 
at  a  point  about  18  or  14  feet  above  the  floor, 
for  the  purpose  aZ  installing  a  "hanger."  Not 
far  from  this  wall,  and,  it  is  said,  about  17 
inches  below  the  point  at  which  the  hole  was 
to  be  drilled,  was  situated  a  rapidly  revolv- 
ing shaft  parallel  with  the  wall.  According 
to  testimony  for  defendant  this  shaft  was 
but  21  inches  from  the  wall,  but  plaintiff's 
testimony  Is  that  it  was  about  2%  feet  there- 
from. About  9  feet  above  the  floor,  and  about 
3  feet  lower  than  this  shaft  there  was  a  plat- 
form, consisting  of  Iron  grating  laid  across 
certain  beams  which  entered  the  wall  men- 
tioned. This  platform  did  not  extend  to  the 
wall,  but  between  it  and  the  wall  there  was 
a  space  about  38  inches  in  width.  The  evi- 
dence shows  that  Specht,  the  superintendent 
took  plaintiff  upon  this  platform  and  showed 
him  the  place  where  this  hole  was  to  be  drill- 
ed into  the  wall;  and  the  spot  was  marked 
either  by  Specht  or  by  plaintiff  at  Specht's 
direction.  It  appears  that  this  spot  was 
about  opposite  a  collar  upon  the  revolving 
shaft  and  because  of  this  plaintiff,  according 
to  his  testimony,  suggested  to  Specht  that  the 
hole  be  drilled  about  18  Inches  to  the  right  of 
the  spot  marked,  but  Specht  told  him  that  the 
hole  must  be  drilled  and  the  hanger  located 
at  the  place  indicated,  though  Specht  denies 
that  plaintiff  made  this  suggestion.  Plaintiff 
further  testified  that  he  requested  Specht  to 
allow  him  to  get  a  millwright,  one  Kramer,  In 
defendant's  employ,  to  drill  this  hole  and  put 
the  hanger  In  place,  but  that  Specht  said  that 
he  was  "short  a  millwright"  and  added:  "l 
know  you  can  put  it  there  all  right"  Plain- 
tiff thereupon  procured  a  drill  and  a  hammer 
and  started  to  drill  this  hole.  To  perform, 
the  work  he  stood  between  the  shaft  and  the 
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wall,  with  the  shaft  behind  him,  upon  a 
plank  placed  across  the  beams  which  extend- 
ed from  the  above-mentioned  platform  to  the 
wall.  Plaintiff  had  made  but  two  strokes 
with  the  hammer,  as  he  testified,  when  his 
clothing  came  In  contact  with  this  collar  upon 
the  shaft,  and  he  was  caught  and  hurled 
about  the  shaft,  whereby  his  clothing  was 
torn  from  his  body,  and  he  was  finally  hurled 
upon  the  platform  mentioned,  sustaining  se- 
rious injuries. 

According  to  the  testimony  for  plaintiff, 
there  was  a  set  screw  protruding  from  this 
collar  upon  the  shaft,  but  plaintiff  was  In  Ig- 
norance of  that  fact,  not  having  seen  the 
shaft  except  while  It  was  In  rapid  motion. 
And  plaintiff's  evidence  tends  to  show  that 
this  protruding  set  screw  caught  his  clothing 
and  caused  htm  to  be  hurled  about  the  shaft 
and  Injured. 

It  is  unnecessary  to  refer  to  the  testimony 
for  defendant  further  than  to  say  that  It 
tends  to  show  that  plaintiff's  clothing  was  not 
caught  and  wound  about  this  collar,  but  was 
caught  upon  the  smooth  shaft  at  a  point 
where  there  was  no  collar  or  other  projection 
upon  it 

The  petition  charges  that  defendant  negli- 
gently failed  to  cause  the  collar  and  set  screw 
to  be  safely  and  securely  guarded,  by  reason 
whereof  plaintiff  was  Injured,  and  charges 
that  defendant,  as  master,  negligently  direct- 
ed plaintiff  to  drill  this  hole  near  the  revolv- 
ing shaft,  with  the  collar  attached  thereto, 
when  defendant  knew,  or  by  the  exercise  of 
ordinary  care  could  have  known,  that  there 
was  a  protruding  set  screw  on  said  collar 
"which  could  and  should  have  been,  by  the 
exercise  of  ordinary  care,  countersunk,"  but 
by  the  negligence  of  defendant  was  not  so 
countersunk,  and  that  defendant  directed 
plaintiff  to  perform  the  work  aforesaid  with- 
out warning  of  the  danger  arising  from  the 
protruding  set  screw,  thereby  causing  plain- 
tiff to  be  caught  by  the  set  screw  and  injured. 

The  trial  below,  before  the  court  and  a  Ju- 
ry, resulted  In  a  verdict  and  Judgment  for 
plaintiff  In  the  sum  of  $5,405,  and  defendant 
has  brought  the  case  here  by  appeal. 

[1]  I.  It  Is  argued  for  defendant,  appellant 
here,  that  the  trial  court  erred  in  refusing  to 
peremptorily  direct  a  verdict  for  the  defend- 
ant That  the  evidence,  when  viewed  In  the 
light  mogt  favorable  to  plaintiff,  shows  neg- 
ligence on  defendant's  part,  as  master,  can- 
not be  doubted.  See  Schlavlck  v.  Shoe  Co., 
157  Mo.  App.  83,  137  S.  W.  79.  If  plaintiff's 
evidence  be  accepted  as  true,  defendant  was 
guilty  of  a  negligent  breach  of  duty  owing  to 
plaintiff,  as  its  servant  in  putting  him  to 
work  at  a  place  which  was  unsafe  by  reason 
of  the  protruding  set  screw,  without  warn- 
ing of  the  danger,  when  the  defendant  knew, 
or  by  the  exercise  of  ordinary  care  could 
have  known,  that  such  dangerous  condition 
existed. 

[2]  It  is  contended,  however,  that  the  evi- 


dence conclusively  shows  that  plaintiff  was 
guilty  of  contributory  negligence  In  taking  a 
position  between  this  shaft  and  the  wall, 
with  his  back  to  the  shaft  in  order  to  do 
this  work,  when  it  might  have  been  safely 
performed  by  standing  on  the  elevated  plat- 
form in  front  of  the  shaft  But  obviously, 
upon  the  facts  disclosed  by  this  record,  this 
contention  cannot  be  upheld.  In  the  first 
place,  we  cannot  say  as  a  conclusion  of  law, 
that  plaintiff  could  have  performed  the  work 
with  greater  safety  by  standing  beyond  the 
shaft  and  reaching  over  the  same.  With  a 
set  screw  protruding  from  the  collar  on  this 
shaft  as  shown  by  plaintiff's  evidence  it  ap- 
pears that  danger  inhered  in  the  work  If 
performed  in  either  maimer.  But  according 
to  plaintiff's  evidence,  he  was  In  Ignorance  of 
the  danger  arising  from  such  protruding  set 
screw.  And  if  it  can  be  said  that  between 
these  two  courses,  both  unsafe,  plaintiff  chose 
the  more  dangerous  one,  nevertheless  he  may 
not  be  denied  a  recovery  on  the  ground  of 
contributory  negligence,  unless  it  appear  as 
a  conclusion  of  law  that  the  danger  thereby 
Incurred  was  so  obvious  and  imminent  that 
a  reasonably  prudent  man  would  not  have 
incurred  it  See  Schlavlck  v.  Shoe  Co.,  supra ; 
Boehm  v.  Electric  Co,  179  Mo.  App.  663,  loc 
clt.  671,  162  S.  W.  723;  Rhea  v.  Missouri 
Pacific  R.  R.  Co.,  171  Mo.  App.  160,  156  S. 
W.  4;  Turner  v.  Tyler  Land  &  Timber  Co., 
188  Mo.  App.  481, 174  S.  W.  184. 

It  is  quite  true  that  plaintiff,  according  to 
his  testimony  on  cross-examination,  knew 
that  there  was  danger  in  working  near  a  rap- 
idly moving  shaft  But  since  it  appears  that 
plaintiff  had  no  knowledge  of  the  protruding 
set  screw  which,  according  to  the  evidence  in 
his  behalf,  caused  the  injury,  it  cannot  be 
held  as  a  matter  of  law  that  he  was  guilty  of 
contributory  negligence  in  undertaking  to 
perform  the  task  assigned  to  him  in  the  man- 
ner In  which  he  attempted  to  perform  it ;  for 
it  cannot  be  said  as  a  matter  of  law  that  in 
the  absence  of  knowledge  of  the  danger  from 
the  protruding  set  screw,  a  reasonably  pru- 
dent man  would  not  have  undertaken  to  per- 
form the  work  In  such  manner. 

We  think  that  the  demurrer  was  well  ruled. 

[3]  II.  Of  Its  own  motion  the  court  gave 
the  following  instruction,  using  a  printed 
form,  after  having  drawn  Ink  lines  through 
the  last  sentence  thereof,  italicized  below, 
but  leaving  that  sentence  readily  readable, 
namely: 

'  "The  Jury  are  instructed  that  they  are  the 
sole  judges  of  the  credibility  of  the  witnesses 
and  of  the  weight  to  be  given  to  their  testi- 
mony. In  determining  such  credibility  and 
weight  they  will  take  into  consideration  the 
character  of  the  witness,  his  or  her  manner 
on  the  stand,  his  or  her  interest  if  any,  in 
the  result  of  the  trial,  his  or  her  relation  to 
or  feeling  towards  the  parties  to  the  suit,  the 
probability  or  improbability  of  his  or  her  state- 
ments, as  well  as  the  other  facts  and  circum- 
stances in  evidence.    In  this  oonnvotion  you  are 
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further  instructed  that,  if  you  Relieve  that  any 
uHtnett  hat  knowingly  tieorn  falsely  to  any 
foot  or  fact*  material  to  the  issues  in  t  hi*  cote, 
yon  are  at  liberty  to  reject  all  or  any  portion 
of  such  witness*  testimony." 

Appellant  contends  that,  while  It  would 
have  been  proper  to  give  this  Instruction,  ei- 
ther Including  this  last  sentence  or  with  that 
■wholly  omitted,  the  Instruction  as  given  could 
only  serve  to  mislead  and  confuse  the  jury; 
that,  as  given,  the  Instruction  was  open  to 
the  construction  by  the  Jury  that,  "even  If 
they  reached  the  conclusion  that  a  witness 
had  knowingly  sworn  falsely  to  any  fact  or 
facts  material  to  the  Issues  In  the  case,  they 
were  not  at  liberty  to  reject  all  or  any  por- 
tion of  such  witness*  testimony." 

There  was  no  good  reason  to  strike  out  the 
last  sentence  from  the  printed  Instruction 
(Robert  v.  Rlalto  Bldg.  Co.,  198  Mo.  App.  121, 
199  &  W.  428) ;  but  we  are  not  strongly  im- 
pressed with  the  argument  that  the  court's 
action  In  respect  to  the  matter  constituted  re- 
versible error.  We  think  that  it  could  not 
have  influenced  the  jury  to  the  extent  of  caus- 
ing them  to  accept  testimony  as  true  which 
they  would  otherwise  have  rejected,  and  that 
consequently  it  was  not,  in  any  event,  error 
materially  affecting  the  merits  of  the  action 
or  the  substantial  rights  of  appellant 

[4]  III.  Though  the  petition,  as  one  ground 
of  negligence,  charged  that  defendant  negli- 
gently failed  to  guard  this  collar  and  set 
screw,  no  evidence  was  adduced  for  the  pur- 
pose of  attempting  to  bring  the  case  within 
the  Factory  Act  (section  7828,  Rev.  Stat  1809) ; 
and  plaintiff  by  his  instructions  submitted  the 
case  to  the  jury  upon  the  theory  of  negligence 
on  the  part  of  defendant  as  master  at  com- 
mon law.  Defendant  offered  the  following 
Instruction,  namely: 

"The  court  instructs  the  jury  that  under  the 
law  and  the  evidence  adduced  there  is  no  evi- 
dence of  any  negligence  on  the  part  of  the  de- 
fendant in  failing  to  guard  the  set  screw  on 
the  shaft,  complained  of  In  plaintiff's  petition, 
as  required  by  law,  and  your  finding  must  be 
for  the  defendant  on  that  issue." 

The  court  refused  to  give  this  Instruction, 
and  defendant  now  complains  of  this  ruling. 
We  do  not  think  that  error  was  committed  In 
refusing  this  Instruction.  Whether,  under  the 
circumstances,  it  would  have  been  reversible 
error  to  refuse  an  Instruction  withdrawing 
from  the  consideration  of  the  jury  the  assign- 
ment of  negligence  predicated  upon  a  failure 
to  guard  the  set  screw,  we  need  not  say.  We 
regard-  It  as  entirely  clear  that  defendant  was 
not  entitled  to  the  instruction  offered  by  it, 
for  the  reason  that  the  instruction  concluded 
with  the  words  "•  •  *  and  your  find- 
ing must  be  for  defendant  on  that  issue." 
The  jury  could  return  but  one  verdict  in  the 
case — L  a,,  either  a  verdict  for  plaintiff,  as- 
sessing his  damages,  or  a  verdict  for  defend- 
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ant— and  to  have  directed  a  finding  for  de- 
fendant "on  that  issue"  would  have  been 
highly  misleading  and  confusing,  and  preju-  ' 
didal  to  plaintiff.    We  consequently  rule  that 
this  assignment  of  error  is  not  well  taken. 

[8]  IV.  Finally  It  Is  argued  that  the  ver- 
dict Is  excessive.  The  evidence  shows  that 
plaintiff  was  hurled  above  this  shaft,  his 
clothing,  with  the  exception  of  his  shoes,  torn 
from  his  body,  and  that  he  suffered  cuts,  con- 
tusions, and  abrasions  upon  his  body,  and 
was,  as  he  expressed  It,  "practically  skin- 
ned"; that  he  was  confined  in  bed  for  a 
period  of  more  than  a  month,  and  within 
doors  for  about  46  days ;  that  for  7%  months 
be  was  unable  to  do  any  work;  and  that  at 
the  time  of  the  trial  his  right  arm  was  vir- 
tually incapacitated,  and  he  was  still  suffer- 
ing from  an  Injury  to  his  spine.  And  medical 
testimony  adduced  in  his  behalf  tended  to 
show  It  was  reasonably  probable  that  be 
would  suffer  pain  In  the  future  and  perhaps 
indefinitely. 

We  do  not  think  that  the  verdict  Is  bo  far 
excessive  as  to  warrant  Interference  at  our 
hands. 

We  think  that  the  record  Is  free  from  re- 
versible error,  and  It  follows  that  the  judg- 
ment should  be  affirmed. 

It  is  bo  ordered. 

REYNOLDS,  P.  J.,  and  BECKER,  J,  con- 
cur. 


SOEHNGEN  et  al.  v.  JANTZEN  et  aL 
(No.  16878.) 

(St  Louis  Court  of  Appeals.    Missouri.    Jan. 
6,  1920.) 

Courts  4J=»231(44)—  Suit  to  cancel  deed  or 

TRUST   INVOLVES    TITLE   TO    REAL   ESTATE    Or 
WHICH  JURISDICTION  IS  EXCLUSIVELY  VEST- 
ED in  Supreme  Court. 
Where  the  cancellation  of  a  deed  of  trust 
is  brought  on  the  ground  of  fraud,  the  title 
to  the  land  is  directly  in  issue,  and  the  juris- 
diction of  an  appeal  vested  exclusively  by  the 
Constitution  In  the  Supreme  Court. 

Appeal    from    St.    Louis    Circuit    Court} 
Thomas  O.  Hennlngs,  Judge. 
"Not  to  be  officially  published." 

Suit  by  William  A.  Soehngen  against  John 
Joseph  Jantzen  and  others.  Plaintiff  dying 
pending  trial,  Gerald  W.  Soehngen,  adminis- 
trator, and  others  were  substituted.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Case  transferred  to  Supreme  Court 

T.  O.  Stokes  and  Taylor  B.  Young,  both 
of  St  Louis,  and  T.  T.  Hinde,  of  Madison,  111, 
for  appellants. 

Jos.  C.  McAtee,  of  Clayton,  for  respondents. 
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NIPPER,  O.  This  Is  a  suit  in  equity  filed 
by  William  A.  Soehngen,  now  deceased, 
against  the  appellants,  in  the  circuit  court  of 
the  city  of  St.  Louis,  September  30,  1916,  in 
which  he  seeks  to  confirm  the  title  in  himself 
to  the  real  estate  in  question,  and  cancel  a 
deed  of  trust  on  the  same,  dated  January  18, 
1913,  executed  by  the  appellants  John  Joseph 
Jantzen  and  Emma  Jantzen,  his  wife,  to  ap- 
pellant C.  B.  Hill,  as  trustee,  to  secure  the 
payment  of  a  promissory  note  of  even  date 
for  the  sum  of  $2,500,  due  three  years  after 
date,  together  with  interest  notes  on  the 
same,  and  to  enjoin  a  foreclosure  sale  under 
said  deed  of  trust. 

The  answer  filed  by  all  the  defendants  was 
a  general  denial  and  the  plea  that  the 
sheriff's  deed  to  Soehngen  was-  without  con- 
sideration ;  that  the  plaintiffs  had  full  knowl- 
edge of  the  execution  of  said  notes  and  deed 
of  trust  at  the  time  they  were  executed  and 
negotiated;  that  the  deed  of  trust  was  fore- 
closed; that  the  purchaser  held  the  real  es- 
tate free  from  any  liens,  and  asked  a  decree 
of  the  court  accordingly. 

Pending  the  trial  hi  the  court  below,  the 
original  plaintiff  herein,  William  A.  Soehn- 
gen, was  taken  sick  and  was  unable  to  ap- 
pear at  the  trial,  and  after  the  cause  was 
tried  he  died,  and  the  present  respondents 
were  substituted  as  plaintiffs.  A  brief  state- 
ment of  the  facts  in  this  case  is  as  follows  : 
Margaretha  Jantzen,  the  first  wife  of  appel- 
lant John  Joseph  Jantzen,  died  on  the  29th 
of .  November,  1910.  leaving  a  will  by  the 
terms  of  which  she  devised  the  real  estate 
in  question,  consisting  of  a  lot  of  ground  on 
which  was  located  a  dwelling  known  as  6934 
Manchester  avenue,  St.  Louis,  Mo.,  to  John 
Joseph  Jantzen,  and  named  him  executor. 
He  was  the  second  husband  of  the  said  Mar- 
garetha, who  left,  besides  the  real  estate  in 
question,  about  $2,000  in  cash  and  also  about 
$600  life  insurance,  which  was  collected  by 
appellant  John  Joseph  Jantzen.  The  said 
Margaretha  Jantzen  made  several  bequests  in 
her  will,  the  total  of  which  amounted  to 
about  $1,900.  It  seems  that  she  had  made  a 
request  in  connection  with  the  execution  of 
this  will  that  the  real  estate  be  sold,  and  that 
her  son,  William  Soehngen,  be  paid  $500  out 
of  the  proceeds  of  this  sale;  that  she  also 
owed  Anna  Weber  the  sum  qf  $500.  The  ap- 
pellant John  Joseph  Jantzen  seemed  from 
the  start  to  resist  the  collection  of  these  two 
claims  in  every  way  possible,  as  will  appear 
by  reference  to  Weber  v.  Jantzen,  180  S.  W. 
432,  and  Soehngen  v.  Jantzen,  186  S.  W.  1109. 


About  two  months  subsequent  to  the  filing  of 
the  suit  of  Soehngen  v.  Jantzen  above  refer- 
red* to,  appellants  John  Joseph  Jantzen  and 
Emma  Jantzen,  his  wife,  had  executed  a  deed 
of  trust,  and  placed  the  same  of  record,  Jan- 
uary 13,  1913,  and  three  days  later  plaintiff 
Soehngen's  lis  pendens  was  placed  of  record. 
At  the  time  of  executing  and  recording  the 
deed  of  trust  to  the  said  C.  B.  Hill,  trustee 
for  T.  M.  Pegram,  no  money  was  paid  ap- 
pellants John  Joseph  Jantzen  and  Emma 
Jantzen  for  said  deed  of  trust  or  notes.  The 
notes  were  merely  Indorsed  and  negotiated, 
or  purported  to  be  sold,  to  the  Lenz-Haller 
Realty  Company,  about  the  1st  of  March  fol- 
lowing. As  a  result  of  the  first  suit  of  Soehn- 
gen v.  Jantzen  above  referred  to,  the  circuit 
court  of  the  city  of  St.  Louis  ordered  a  sale 
of  the  real  estate  in  question,  which  was 
shown  to  be  worth  about  $3,200.  The  order 
of  sale  was  dated  November  11,  1913,  After 
the  cause  was  appealed  to  and  decided  by 
this  court,  said  order  of  sale  was  renewed 
and1  the  property  sold  on  the  11th  day  of  Sep- 
tember, 1916,  and  bought  by  plaintiff  Soehn- 
gen for  $650.  At  this  sale  none  of  the  appel- 
lants made  any  effort  to  buy  or  protect  their 
equities,  if  any,  in  this  property,  relying  up- 
on the  deed  of  trust  in  question  to  take  prec- 
edence over  the  claim  of  Soehngen.  In  Octo- 
ber following  defendant  Hill,  as  trustee,  sold 
said  property,  which  was  bid  in  by  Taylor 
Young,  attorney  for  the  respondents,  for 
$3,145.  Defendant  Hill  executed  a  trustee's 
deed  reciting  the  above  consideration,  but 
stated  that  he  did  not  receive  any  money. 

It  Is  alleged  in  plaintiff's  petition  that  this 
deed  of  trust  was  fraudulently  placed  upon 
the  premises  in  question.  This  suit  is  one 
which  clearly  involves  the  title  to  real  estate, 
and  appellate  Jurisdiction  la  exclusively  vest- 
ed In  the  Supreme  Court  by  the  Constitution. 
Conrey  v.  Pratt,  248  Mo.  576,  154  S.  W.  749; 
Vandeventer  v.  Bank,  232  Mo.  loc.  dt  625, 135 
S.  W.  23. 

Therefore  the  commissioner  recommends 
that  this  case  be  transferred  to  the  Supreme 
Court. 

PER  CURIAM  The  foregoing  opinion  of 
NIPPER,  C,  Is  adopted'  as  the  opinion  of  the 
court. 

The  case  is  accordingly  transferred  to  the 
Supreme  Court. 

REYNOLDS,  P.  J,  and  ALLEN  and  BECK- 
ER, JJ.,  concur. 
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DEMPSEY  v.  PERLE.    (No.  10638.) 

(St.   Ionia  Court  of  Appeals.    Missouri.     Feb. 
3,  1020.     Rehearing  Denied  Feb. 
24,  1920.) 

APFEAl  AND  EBBOR  «=S>271  —  EXCEPTIONS  10 
KEFU8AL  TO  SET  ABIDE  OBDEB  AND  JUDGMENT 
.AFFIBMIHG  JUDGMENT  OF  JUSTICE  ESSENTIAL 
TO  REVIEW. 

'Where  no  exceptions  are  taken  to  the  ac- 
tion of  the  court  in  overruling  a  motion  to 
set  aside  an  order  and  judgment  affirming  a 
judgment  of  a  justice  of  the  peace,  the  court 
can  review  nothing  except  {he  record  proper  in 
-view  of  Rev.  St.  1909,  {  2081. 

Appeal  from  St  Louis  Circuit  Court;  Wil- 
liam T.  Jones,  Judge. 

"Not  to  be  officially  published." 

Action  by  Edward  A.  Dempsey  against  Ar- 
nold Perle.  Judgment  for  plaintiff  in  justice 
court  was  affirmed  on  appeal  to  circuit  court, 
and  from  a  refusal  to  set  aside  the  order  of 
affirmance,  defendant  appeals.    Affirmed. 

Taylor  R.  Young,  of  St  Louis,  and  T.  T. 
Hlnde,  of  Madison,  111.,  for  appellant 

E.  J.  Houlihan,  of  St  Louis,  for  respond- 
ent. 

NIPPER,  C.  This  Is  an  action  for  dam- 
ages. This  suit  was  instituted  before  a  jus- 
tice of  the  peace  of  the  city  of  St  Louis, 
and  resulted  in  a  judgment  for  the  respond- 
ent for  $100.  From  this  judgment  appel- 
lant appealed  to  the  circuit  court.  Respond- 
ent filed  a  motion  in  the  circuit  court  to  af- 
firm the  judgment  on  the  ground  that  the  ap- 
pellant had  failed  to  serve  respondent  or 
his  attorney,  with  a  notice  of  appeal,  as 
provided  by  law.  The  court  sustained  this 
.  motion  and  affirmed  the  judgment  of  the  jus- 
tice. Appellant  filed  a  motion  to  set  aside 
the  order  affirming  the  judgment  which  the 
court  overruled.  From  this  action  of  the 
trial  court  appellant  perfected  his  appeal  to 
this  court  and  in  his  brief  contends  that  the 
notice  of  appeal,  having  been  mailed  to  re- 
spondent, and  received  by  him  in  due  course, 
and  his  attorney  of  record  acknowledging  In 
open  court  that  such  had  been  received  by 
him,  was  a  proper  compliance  with  the  stat- 
ute with  respect  to  the  service  of  notice  of 
appeal,  and  that  the  court  erred  In  overruling 
appellant's  motion  to  set  aside  the  order  af- 
firming the  judgment  of  the  justice. 

However,  the  record  before  us  discloses 
that  no  exceptions  were  taken  to  the  action 
of  the  trial  court  in  overruling  appellant's 
motion  to  set  aside  the  order  and  judgment 
affirming  the  judgment  of  the  justice.  This 
being  true,  there  Is  nothing  before  this  court 
to  review  except  the  record  proper.  Section 
20S1,  R.  S.  1909;  Slcher  v.  Rambousek,  193 
Ma  113,  91  S.  W.  68;  Wblteley  v.  Watson 
(Sup.)  178  S.  W.  464. 
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Finding  no  error  In  the  record  proper,  the 

commissioner  recommends  that  the  judgment 

of  the  trial  court  be  affirmed. 

PER  CURIAM.  The  foregoing  opinion  of 
NIPPER,  C  is  adopted  as  the  opinion  of 
the  court 

The  judgment  of  the  circuit  court  is  ac- 
cordingly affirmed. 


REYNOLDS,    P.    J, 
BECKER,  JJ.,  concur. 


and    ALLEN    and 


KILROY  v.  CHARLES  L.  CRANE  AGENCY 
CO.    (No.  16646.) 

(St  Louis  Court  of  Appeals.     Missouri.     Jan. 
6,  1920.    On  Rehearing,  Feb.  24,  1920.) 

1.  Master  and  sebvant  <8=>332(2)  —  What 
evidence  is  sufficient  to  go  to  jurt  in 
action   fob   negligence    of   defendant's 

DRIVER. 

In  action  against  automobile  owner  for  the 
driver's  negligence,  there  must  be  some  evidence 
that  he  was  engaged  in  the  performance  of  a 
duty  for  owner,  or  at  least  facts  must  be  es- 
tablished from  which  a  reasonable  inference  can 
be  drawn  that  he  was  acting  within  the  actual 
or  apparent  scope  of  his  employment  in  order 
to  call  into  action  the  rule  of  respondeat  su- 
perior and  make  case  for  the  jury. 

2.  Master  and  servant  «=>330(1)— Burden 
of  fboof  as  to  liability  fob  chauffeur's 
acts  stated. 

Proof  of  employment  of  a  driver  by  the  own- 
er of  an  automobile  raises  presumption  that 
the  driver  was  acting  within  scope  of  his  em- 
ployment at  the  time  of  an  injury  to  a  traveler, 
and  makes  a  prima  facie  case  against  the  own- 
er which  vanishes  upon  appearance  of  evidence 
of  real  facts  to  the  contrary;  such  evidence 
shifting  the  burden  of  proof  on  the  person  in- 
jured to  show  that  driver  was.  actually  en- 
gaged upon  owner's  business  at  the  time. 

3.  Evidence  <S=>54—  Inference  to  be  drawn 
from  facts  and  not  to  be  .based  on  an- 
other inference. 

An  inference  must  be  drawn  from  facts  and 
cannot  be  based  on  another  inference. 

4.  Evidence  <g=»54— One  presumption  can- 
not BE  BASED  ON  ANOTHER. 

A  presumption  cannot  be  based  on  a  pre- 
sumption, but  must  arise  from  the  facts. 

5.  Master  and  servant  «=»302(6)— Automo- 
bile OWNER  NOT  LIABLE  FOB  NEGLIGENCE  OF 
DRIVER  ENGAGED  IN  A  PERSONAL  ERRAND. 

Where  an  automobile  accident  occurred 
while  the  driver  was  giving  a  friend  a  pleasure 
ride  during  the  evening  at  a  time  when  he  was 
not  engaged  in  performance  of  business  duties, 
in  direct  disobedience  of  instructions,  the  em- 
ployer was  not  liable. 
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6.  Mabtkb  and  bebvant  <8=»308— Employes' 8 
conduct  insufficient  to  constitute  rati- 
fication of  chauffeur's  act  causing  in- 
JURY. 

An  automobile  owner's  failure  to  immedi- 
ately discharge  its  employe  causing  injury  by 
negligent  operation  of  the  car  at  a  time  when 
he  was  not  engaged  in  performance  of  his  duties, 
and  a  suggestion  that  the  employs  retain  em- 
ployer's attorney,  did  not  constitute  evidence  of 
ratification  of  the  use  of  automobile  for  joy- 
riding against  orders. 

On  Rehearing. 

7.  Master  and  servant  <3=>332(2>— Evidence 
or  automobile  driver's  authority  insuf- 
ficient TO  TAKE  MASTER'S  LIABILITY  TO 
JURY. 

That  an  employe  who  had  been  given  auto- 
mobile for  use  in  performance  of  his  duties  prac- 
ticed driving  it  during  evenings  did  not  justify 
inference  that,  while  taking  a  friend  for  a  joy- 
ride  during  an  evening,  he  was  engaged  in  em- 
ployer's business,  so  as  to  make  a  case  for  the 
jury,  where  employer  had  furnished  a  demon- 
strator to  teach  him  how  to  operate  the  car 
and  had  no  notice  of  fact  that  employe  was 
learning  to  run  it  during  the  evenings. 

8.  Master  and  servant  <fc=»303— Employer 

NOT   NEGLIGENT  IN  FURNISHING   UNSKILLED 

EMPLOYE  with  automobile. 
An  automobile  owner,  who  employed  demon- 
strator to  accompany  an  employe  for  five  days 
so  as  to  teach  employe  to  operate  automobile 
furnished  him  for  use  in  discharge  of  his  duties, 
was  not  negligent  in  furnishing  an  automobile  to 
unskilled  employe. 

Appeal  from  St  Louis  Circuit  Court; 
Thomas  L.  Anderson,  Judge. 

Action  by  Maria  Kilroy  against  the  Charles 
I/.  Crane  Agency  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

Anderson,  Gilbert  &  Hayden,  of  St  Loots, 
for  appellant 

Henry  A.  Baker,  of  St  Louis,  for  respond- 
ent 

BIGGS,  O.  At  about  10  o'clock  on  the  night 
of  August  18,  1913,  Martin  Kilroy,  a  mounted 
police  officer  of  the  city  of  St  Louis,  while 
crossing  what  Is  known  as  the  Klngshlghway 
viaduct,  a  public  thoroughfare  In  said  city, 
was  run  Into  by  an  automobile  owned  by  the 
defendant  and  operated  by  its  employe  Paul 
J.  McNamara.  The  horse  was  struck  by 
the  motorcar  coming  upon  it  from  the  rear, 
which  caused  it  to  be  thrown  forward,  and 
Kilroy  was  on  account  thereof  burled  from 
his  saddle  to  the  pavement  and  was  so  severe- 
ly injured  that  as  a  result  thereof  he  died 
the  following  day. 

The  plaintiff  is  the  widow  of  Martin  Kilroy 
and  sues  for  his  alleged  wrongful  death, 
specifying  that  McNamara  was  negligent  In 
several  respects,  and  on  the  occasion  men- 


tioned was  employed  by  defendant  and  was 
operating  the  automobile  owned  by  the  de- 
fendant and  at  the  time  was  acting  within 
the  scope  of  his  authority  as  such  employe. 

The  suit  was  filed  against  both  McNamara 
and  the  Charles  L.  Crane  Agency  Company, 
but  service  was  not  obtained  on  McNamara, 
and  pending  the  suit  he  died  and  no  further 
action  was  taken  against  him. 

After  the  verdict  of  a  Jury  and  a  Judg- 
ment in  plaintiff's  favor  in  the  sum  of  $4,750, 
defendant  duly  perfected  Its  appeal. 

Whether  at  the  time  of  the  accident  McNa- 
mara was  upon  his  master's  business  is  one 
of  the  vital  questions  in  the  case.  The  de- 
fendant contends  that  there  was  no  case  for 
the  jury,  for  the  reason  that  the  evidence 
failed  to  establish  that  McNamara  was  act- 
ing for  the  defendant  at  the  time,  and  that 
consequently  its  peremptory  instruction  to 
find  in  its  favor  should  have  been  given. 

[1]  In  order  to  determine  this  question,  It 
will  be  necessary  to  sift  the  evidence  on  the 
question  of  McNamara's  authority  and  to 
determine  whether  or  not  there  is  substantial 
evidence  in  behalf  of  plaintiff  which  tends 
to  show  that  McNamara  at  the  time  of  the 
accident  was,  as  a  matter  of  fact  engaged  in 
the  performance  of  a  duty  for  the  defend- 
ant. It  is  necessary  that  there  be  some  evi- 
dence of  such  fact  or  at  least  facts  must 
be  established  from  which  a  reasonable  in- 
ference can  be  drawn  that  McNamara  was 
acting  at  the  time  within  the  actual  or  ap- 
parent scope  of  his  employment  In  order  to 
call  Into  action  the  rule  of  repondeat  su- 
perior. 

[2]  Under  the  rule  laid  down  in  Guthrie  v. 
Holmes,  272  Mo.  215,  loc.  dt  236,  237,  198  S. 
W.  854,  Ann.  Cas.  1918D,  1123,  the  proof  of 
the  employment  of  McNamara  by  the  defend- 
ant and  proof  that  defendant  owned  the 
aytomoblle  raised  a  presumption  that  Mc- 
Namara at  the  time  was  acting  within  the 
scope  of  his  employment  and  makes  a  prima 
facie  case,  which,  however,  vanishes  upon 
the  appearance  of  evidence  of  real  facts  to 
the  contrary,  and,  where  these  facts  appear 
by  defendant's  evidence,  the  duty  is  then  cast 
on  plaintiff  to  produce  some  evidence  of  the 
fact  that  McNamara  was  actually  engaged 
at  the  time  of  the  accident  upon  the  business 
of  the  defendant 

The  facts  disclosed  by  plaintiff's  evidence 
on  this  question  are  these:  The  defendant 
is  an  Insurance  company,  and  McNamara 
was  Its  employe  and  acted  as  Inspector  and 
also  adjuster  and  solicitor  of  business  for 
the  company.  He  had  no  regular  office  hours 
and  would  sometimes  work  in  the  evening. 
Defendant  furnished  him  with  a  Ford  run- 
about in  order  to  aid  him  in  the  performance 
of  his  duties.  After  McNamara  left  the  em- 
ploy of  defendant  his  deposition  was  taken 
at  Chicago  by  defendant  and  plaintiff  of- 
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fered  in  evidence  the  cross-examination  of 
McNamara.  His  testimony  as  to  his  duties 
and  movements  on  tbe  evening  of  August 
18th  is  as  follows: 

I  was  an  employ*  of  the  defendant  company 
on  the  18th  of  August,  1913.  After  that  I 
was  taken  off  a  salary  and  put  to  adjusting 
losses  on  a  fee  basis,  and  there  was  not  enough 
in  it  for  me,  and  in  January,  1914,  I  resigned. 
After  the  accident  I  was  arrested  and  had  a 
criminal  trial  Mr.  Bennett,  vice  president  of 
defendant  company,  Mr.  Guthrie,  and  Mr.  Scott, 
came  to  see  me  at  the  police  station.  At  the 
station  I  turned  over  to  them  a  package  of 
papers,  but  before  they  left  the  station  I  was 
released  on  bond  and  they  were  returned  to  me. 
Mr.  Bennett,  I  think,  came  up  to  see  me  to 
see  what  he  could  do  for  me.  He  knew  about 
the  accident,  and  I  was  not  discharged  immedi- 
ately after  that  I  did  not,  however,  operate 
and  run  the  automobile  afterward. 

The  Crane  Agency  Company  writes  fire,  tor- 
nado, accident,  and  health  insurance.  I  acted 
as  inspector  and  also  as  adjuster  and  solicited 
new  business  in  all  these  different  kinds  Of  in- 
surance in  which  the  company  is  engaged.  I 
had  no  regular  office  hours.  Sometimes  I  would 
work  in  the  day,  and  sometimes  I  would  work 
in  the  evening.  Whether  day  or  night,  I  was 
looking  ont  for  some  new  customer  or  some 
new  business.  The  machine  that  I  was  op- 
erating on  the  night  of  the  18th  of  August 
belonged  to  the  Crane  Agency  Company.  Noth- 
ing was  said  abont  my  being  limited  to  any 
particular  time  for  running  the  automobile. 
X  don't  know  whether  Mr.  Crane,  the  president, 
knew  that  I  had  never  run  an  automobile  be- 
fore running  this  one.  I  don't  think  he  said 
anything  about  it.  Mr.  Crane  was  president  of 
the  company.  No  other  officer  or  director  of 
the  company  asked  me  whether  I  had  ever  run 
an  automobile  before.  The  automobile  was 
turned  over  to  me  without  a  thing  being  said  as 
to  whether  or  not  I  had  the  skill  or  ability  or 
knowledge  sufficient  to  run  it  Mr.  Crane  asked 
me  if  I  thought  that  I  could  learn  to' run  it 
and  I  told  him  that  I  thought  I  could.  Besides 
doing  my  regular  work,  it  was  my  business  to 
learn  to  run  the  automobile  and  to  run  it  dur- 
ing my  ifrork.  It  was  my  business  at  first  to 
learn  to  run  the  machine.  The  company  had 
discharged  the  manager's  brother,  and  the  auto- 
mobile was  purchased  for  me  to  use  in  making 
collections  for  the  company  and  in  making  ad- 
justments and  inspections.  Nothing  was  said 
about  whether  or  not  I  should  entertain  pros- 
pects or  prospective  customers  in  the  automo- 
bile. That  was  a  part  of  my  work  before  I 
bad  the  automobile.  Before  the  accident  I  had 
been  running  the  automobile  in  the  evenings, 
but  I  don't  think  the  eompany  knew  about  it 
until  on  the  night  of  August  14th,  when  I  had 
an  accident  which  they  afterwards  knew  about. 
After  that  accident,  the  company  did  not  forbid 
me  from  running  the  automobile  at  nights. 
There  wss  nothing  said  to  me  about  it  at  all. 
Mr.  Crane  was  out  of  town,  and  none  of  the 
other  officers  said  anything  about  it 

When  I  started  learning  to  run  this  machine, 
I  was  instructed  by  one  of  the  Ford  Company's 
demonstrators.  He  helped  me  four  or  five  days. 
After  that  I  ran  it  by  myself.  When  I  began 
to  run   the  automobile  by  myself,   I  had   the 
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state  license.  I  drove  the  automobile  the  whole 
time  from  whenever  the  license  was  delivered 
until  the  14th  day* of  August  After  that  I 
did  not  run  the  automobile  again  until  the 
evening  of  August  18th.  I  had  possibly  ten 
days'  practice  in  operating  the  machine.  I  was 
not  still  learning  to  run  that  automobile.  I 
was  not  practicing  up.  I  do  not  mean  to  say 
that  I  had  become  a  skilled  driver  in  those 
few  days. 

Q.  Now,  Mr.  McNamara,  on  that  evening  of 
August  18,  1913,  you  had  been  out  attending 
to  some  work  for  the  company,  had  you  not? 
A.  No,  I  had  been  to  the  garage,  I  think.  Q. 
Had  you  not  before  that  been  out  at  work  for 
the  company  that  evening?  A  I  had  come 
from  the  office,  that  is  all.  Q.  I  mean  later 
than  that?  A.  No.  Q.  Haven't  you  prior  to 
this  made  a  statement  that  you  were  out  on 
business  for  the  company  that  night?  A  The 
only  business  I  was  on  was  going  towards  home, 
and  I  stopped  at  a  place  and  inquired  about  a 
risk  of  insurance.  That  was  personal  business 
though. 

J  also  had  Bernard  O'Neil  out  that  evening. 
I  did  not  discuss  any  business  of  any  kind  with 
him.  I  did  not  go  to  see  him  that  evening. 
I  just  met  him.  In  the  evening  of  August  14th, 
I  had  another  accident  I  ran  into  the  gate 
or  crossbar  of  the  Frisco  Railroad.  I  was  go- 
ing four  or  five  miles  an  hour.  The  gate  on  the 
right-hand  side  of  the  street  when  I  was  going 
sooth  was  broken;  the  mechanism  was  broken, 
and  it  was  down,  and  the  gate  on  the  left- 
hand  side  of  the  street  was  up,  with  a  red 
light  on  it  but  no  light  on  the  gate  on  the 
right-hand  side  of  the  street  which  was  down. 
It  being  dark  there,  I  could  not  see  very  well, 
and  I  judged  from  one  gate  being  up  that  both 
of  them  were  up,  and  I  did  not  see  it  until 
we  got  right  on  top  of  it  After  that  accident 
on  August  14th,  I  did  not  have  the  automobile 
out  until  the  18th  of  August,  as  it  was  laid 
up  for  repairs.  On  the  evening  of  the  accident 
I  had  with  me  in  the  machine  Columbus  Hud- 
son, but  did  not  have  business  relations  with 
him  and  had  never  solicited  from  him  any  in- 
surance. 

On  redirect  examination,  Mr.  McNamara 
testified: 

After  I  left  the  office  of  the  Crane  Company 
the  night  of  this  accident  the  first  man  on 
whom  I  called  was  T.  E.  Burns.  I  was  not 
trying  to  get  any  insurance  from  him;  he  just 
spoke  to  me  about  his  sister-in-law  wanting 
some  insurance,  and  I  got  her  name.  I  did 
not  make  any  arrangement  with  him  or  any- 
thing. He  told  me  about  his  sister-in-law  and 
said  to  go  to  see  her,  but  I  never  saw  her. 
It  was  no  part  of  my  duties  as  an  employe 
of  the  Crane  Agency  Company  to  go  to  see 
Mr.  Burns  about  this  matter.  I  don't  recall 
whether  I  discussed  the  subject  of  insurance  of 
any  kind  with  any  of  the  parties  whom  I  saw 
after  I  left  Mr.  Burns  that  night  but  I  hardly 
think  so. 

"Q.  Were  you  engaged  in  any  work  or  busi- 
ness after  you  spoke  to  Mr.  Burns  on  the  night 
of  the  18th  of  August,  1913,  and  until  this  ac- 
cident happened  connected  in  any  way  with  the 
performance  of  your  duties  as  special  agent 
employed    by    the   Crane    Company?      A.  No. 
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Q-  Were  yon  engaged  in  any  work  or  buai- 
duties  of  your  employment  as  a  special  agent 
of  that  company  at  the  time  this  accident  hap- 
pened? A.  No.  Q.  I  believe  you  stated  a  while 
ago  that  earlier  in  the  evening  you  had  intend- 
ed taking  the  machine  to  where  you  kept  it. 
Where  was  the  machine  kept?  A.  1579  Tower 
Grove  avenue.  Q.  When  was  it  you  changed 
your  plan  and  concluded  not  to  put  the  ma- 
chine in?  A.  Well,  I  don't  suppose  I  had  any 
plans.  As  I  said,  one  of  those  fellows  asked 
me  to  take  him  out  for  a  little  ride,  and  I  did 
not  have  nothing  to  do—  Q.  When  Mr.  O'Neil 
asked  you  to  take  him  home,  you  did  so?  A. 
Yes.  Q.  And  you  took  him  for  a  ride  before  you 
took  him  home,  did  you?  A.  Yes.  Q.  And 
the  same  thing  occurred  when  Mr.  Hudson 
nsked  you  to  take  him  for  a  ride?  A.  Yes.  Q. 
Was  Mr.  Charles  Crane  in  St  Louis  on  the 
night  of  August  18,  1913?    A.  No. 

None  of  the  officers  of  the  company  knew 
that  I  had  the  machine  out  at  the  time  of  the 
accident. 

Q.  In  the  performance  of  your  duties  as  spe- 
cial agent  in  the  employ  of  the  Crane  Company, 
did  you  or  did  you  not  do  any  Inspecting  or  ad- 
justing in  connection  with  their  accident  or 
health  insurance?  A.  No.  Q.  And  if  you  solic- 
ited any  accident  or  health  insurance,  you  were 
paid  an  extra  commission  for  that?  A.  A  com- 
mission, yes.  Q.  Were  you  required  by  the 
terms  of  your  employment  to  place  any  policies 
that  you  obtained  by  your  own  soliciting  with 
the  Crane  Agency  Company,  or  were  you  free  to 
place  it  anywhere?  A.  It  was  understood,  al- 
though there  was  nothing  said  about  it,  yet  it 
was  understood  that  we  would  place  It  there. 
Q.  You  stated  that  at  the  time  you  were  ar- 
rested, or  a  few  days  afterwards,  that  you  had 
some  papers;  I  believe  Mr.  Baker  asked  you 
if  they  were  not  papers  of  the  insurance  com- 
pany that  were  turned  over  to  some  one  and 
later  on  you  got  them  back.  What  were  those 
papers?  A  They  were  memoranda  of  where  I 
was  to  go  to  inspect,  and  losses.  Q.  They  were 
papers,  in  other  words,  that  you  obtained  from 
the  Crane  Agency  Company?  A.  For  my  work, 
yes.  Q.  And  not  from  any  insurance  company? 
A.  No,  I  don't  recall.  I  might  have  had  a 
policy  there. 

After  that  machine  was  turned  over  to  me,  I 
was  putting  in  all  of  the  time  I  could  apart 
from  my  work  in  learning  to  run  it.  I  was 
learning  it  while  I  was  working.  While  I  was 
working  and  when  I  was  through  with  my  work, 
I  kept  that  up.  I  not  only  practiced  but  I  look- 
ed it  over  in  the  evenings. 


McNamara  further  testified  that,  at  the 
time  Mr.  Bennett  came  to  see  him  when  he 
was  arrested,  he  told  him  that  he  should 
employ  an  attorney  to  look  after  his  inter- 
ests, and  referred  him  to  Mr.  Thompson,  of 
the  firm  of  Ryan  &  Thompson,  who  repre- 
sented him.  Ryan  &  Thompson  were  also 
attorneys  for  the  Crane  Agency  Company, 
and  that  they  never  sent  him  a  bill. 

Columbus  Hudson,  who  was  In  the  auto- 
mobile with  McNamura  at  the  time  of  the 
accident,  testified  in  plaintiff's  case  in  chief 
as  follows: 


I  reside  at  1532  Tower  Grove  avenue.  On 
the  18th  day  of  August,"  1913,  I  lived  at  1008 
Tower  Grove  avenue  in  the  same  neighborhood. 
My  occupation  at  the  time  was  tending  bar. 
I  know  Paul  J.  McNamara.  He  came  into  the 
place  where  I  was  working  quite  often.  On  the 
18th  day  of  August  he  had  possession  of  an 
automobile  which  he  kept  in  a  shed  at  the 
yards  of  the  Robinson  Coal  Company.  On  the 
day  that  the  accident  happened  to  Kilroy,  I  saw 
Paul  McNamara  about  7  o'clock  in  the  evening. 
I  went  opt  with  him  in  the  automobile  after 
that  I  guess  it  was  about  7:30  when  we  left 
the  place.  It  was  a  two-passenger  Ford  auto- 
mobile. We  started  from  Tower  Grove  and 
Blaine  -avenue.  We  w.*nt  north  on  Tower 
Grove,  and  then  over  t»  the  Natural  Bridge 
road,  and  then  back  to  the  park  and  through  the 
park  to  Kingshighway  and  back  over  Kingahigh- 
way.  Mr.  McNamara  operated  the  car  all  the 
way.  He  stopped  on  the  way.  The  first  place 
we  stopped,  I  believe,  was  at  Tower  Grove  and 
Clayton  road.  That  place  was  a  saloon.  We 
had  a  drink  there  and  went  on  out  and  got  in 
the  machine  again.  He  did  not  do  anything 
else  that  I  know  of.  I  don't  know  whether  we 
went  in  there  to  see  anybody. 

We  stopped  next  at  Natural  Bridge  and 
Vandeventer.  There  was  a  saloon  there,  and 
McNamara  went  in.  I  believe  I  had  a  drink, 
and  he  took  something  or  other.  I  don't  re- 
member now  just  what  he  had.  He  didn't  do 
anything  else  that  I  know  of.  I  don't  know 
whether  he  went  in  there  to  see  anybody.  We 
next  stopped  at  a  saloon  at  Vandeventer  and 
Olive,  He  just  went  in,  got  a  drink,  and  came 
out  again.  We  next  stopped  at  Kingshighway 
and  Vandeventer.  We  got  a  drink,  and  he  ask- 
ed for  some  party.  I  don't  know  who  he  was. 
Q.  And  what  else  did  he  do?  A.  He  just  asked 
for  this  party,  and  the  gentleman  behind  the 
bar  told  him  he  had  not  been  in  that  evening 
and  did  not  know  whether  he  would  be  in  or 
not  Q.  Now,  in  asking  for  that  party  did  he 
do  anything  else?  A.  Well,  he  had  some  papers 
in  his  hand;  I  don't  know  what  they  were. 
Q.  Where  did  he  get  those  papers?  A.  Got 
them  out  of  his  inside  coat  pocket  Q.  Took 
them  out  of  his  inside  coat  pocket?  A.  Yes,  sir. 
Q.  And  asked  for  a  man?  A.  Yes,  sir.  Q. 
Then  what  did  he  do  after  that?  A.  Oh,  we 
went  over  Kingshighway  onto  the  viaduct,  and 
there  is  where  we — 

The  Court:  Was  the  man  there?  Did  he 
say  anything  to  the  man?  .A.  No,  he  didn't  see 
the  man  he  asked  for.  Q.  State  where  you 
were  going  after  that?  A.  I  didn't—no  certain 
place.  Never  heard  him  say  any  certain  place 
he  was  going ;  I  don't  know  where  he  was  going 
after  leaving  that  last  place.  Q.  But  where 
actually  did  he  go?  A.  Well,  he  went  over 
Kingshighway  onto  the  viaduct,  and  there  is 
where  he  hit  Mr.  Kilroy's  horse. 

On  cross-examination  this  witness  testified: 

Q.  And  on  this  evening,  when  you  finished 
your  duties,  you  wanted  Mr.  McNamara  to  take 
you  for  a  ride  in  his  automobile,  and  he  did 
so?  A.  Yes.  Q.  And  while  he  was  taking  you 
for  this  ride  this  accident  occurred?  A.  Yes, 
sir.  Q.  At  that  time  you  were  not  connected  in 
any  way  with  the  Charles  I*  Crane  Agency 
Company,  were  you?    A.  No,  sir.    Q.  Not  em- 


Digitized  by 


Google 


Ma)  XILROY  ▼.  OHAKT-TB  L.  CBANE  AGENCY  (30.  429 

(118  8.W.) 

ployed  for  that  company?    A.  Mo,  air.    Q.  And  [Hudson,  whom  he  had  known  and  who  was 


did  you  know  that  there  -was  auch  a  company? 
A.  Why  I  knew  that  he  was  working  for  them, 
yea  sir,  that  is  all.  Q.  Ton  knew  that  from 
what  he  told  you  before?  A.  Tea,  air,  that  is 
all.  Q.  Did  you  have  any  insurance?  A.  No, 
sir.  Q.  That  was  written  through  that  agency, 
through  the  defendant  company?     A.  No,  sir. 

This  was  all  the  evidence  offered  by  plain- 
tiff on  the  question.  We  have  read  careful- 
ly the  evidence  submitted  by  defendant  in 
order'  to  determine  whether  any  of  it 
strengthens  plaintiffs  case.  On  the  contrary, 
it  seems  to  clearly  establish  the  defense. 

Mr.  Crane,  the  president  of  defendant 
company,  caused  the  automobile  to  be  pur- 
chased for  McNamara,  and  gave  him  his  in- 
structions. In  a  conversation  with  McNa- 
mara at  the  time  of  the  purchase  he  said 
to  him: 

"Now,  Mac,  this  machine  is  purchased  for  you 
for  business  purposes.  If  I  hear  of  you  using 
it  at  any  time  for  any  other  purpose,  any  joy- 
riding, you  will  be  discharged.  I  want  that 
distinctly  understood.  I  am  going  away  now, 
and  I  don't  want  you  using  the  machine  for 
any  other  purpose  than  that.  If  you  want,  after 
you  have  learned  to  run  it,  to  take  your  wife 
out  of  a  Sunday  afternoon,  you  can  do  so;  but 
outside  of  that  I  don't  want  you  to  use  it  under 
any  other  circumstances." 

McNamara  testified  for  defendant  that  he 
obtained  the  automobile  on  the  afternoon  of 
the  accident  from  the  repair  shop,  and  went 
downtown  to  the  office  of  the  Crane  Com- 
pany about  5:30  o'clock  for  the  purpose  of 
finding  out  what  work  he  was  to  do  the 
following  day;  that  he  remained  at  the 
office  of  the  company  about  a  half  an  hour 
and  left  in  the  automobile,  saying  nothing 
to  any  one  about  having  the  machine;  that 
he  first  went  out  to  4207  Race  Course  avenue 
to  see  Mr.  Burns,  whom  he  had  known  for 
several  years;  that  he  remained  there  about 
five  minutes,  and  then  went  to  1553  Tower 
Grove  avenue  to  get  some  tools  that  belonged 
to  the  automobile,  which  were  at  the  resi- 
dence of  Matthew  Medley,  and  that  he  re- 
mained there  possibly  two  or  three  minutes, 
leaving  there  a  little  after  7  o'clock;  that 
when  he  left  Mr.  Medley's  house  he  went  to 
a  saloon  at  Tower  Grove  and  Blaine  avenues, 
where  he  found  Mr.  Medley;  that  he  re- 
mained at  the  saloon  about  10  or  15  min- 
utes and  then  left,  and  as  he  was  leaving 
he  met  his  friend  Bernard  O'Nell,  whom  he 
Invited  Into  the  machine  and  took  towards 
his  home  on  Blaine  avenue ;  Mr.  O'Nell  asked 
him  to  take  him  up  to  Grand  avenue,  which 
be  did,  and  then  he  took  him  back  home ;  that 
he  then  went  back  to  see  Mr.  Medley  again 
and  stopped  in  the  same  saloon  at  Tower 
Grove  and  Blaine  avenues  for  that  purpose ; 
that  be  remained  at  this  saloon  about  two  or 
three  minutes  on  the  second  visit  and  then 


a  bartender ;  that  Hudson  asked  him  to  give 
him  a  ride,  which  he  did;  that  the  two  of 
them  drove  north  to  the  Fair  Grounds  Park 
in  the  north  end  of  the  city;  that  they 
stopped  at  Natural  Bridge  and  Vandeventer 
avenue  to  get  some  gasoline;  that  they  ar- 
rived at  the  gasoline  station  about  9:15; 
that  after  getting  the  gasoline  they  went 
south  on  Grand  avenue  to  Delmar  or  Wash- 
ington, west  to  Vandeventer,  south  on  Van- 
deventer to  Tower  Grove  avenue,  thence 
south  on  Tower  Grove  avenue  to  Tower 
Grove  Park  In  the  southern  part  of  the  city, 
thence  west  through  the  park  to  Klngshlgh- 
way  boulevard,  and  then  turned  north  on 
Klngshighway  and  went  over  the  viaduct 
where  the  accident  happened. 

The  witness  further  testified  that  Mr. 
Crane  had  gotten  a  small  car  and  told  him 
that  the  reason  he  did  so  was  on  account  of 
the  fact  that  there  was  to  be  no  joy-riding; 
that  be  did  not  want  any  joy-riding,  as  be 
called  It. 

McNamara  nowhere  testified  that  while  at 
the  office  on  that  day  he  got  any  papers  per- 
taining to  the  company's  business.  It  is 
nowhere  shown  what  papers  McNamara  took 
from  his  pocket  at  the  saloon  on  Klngshigh- 
way and  Vandeventer  avenue,  and  it  Is 
not  shown  anywhere  who  the  man  was  be 
inquired  about  at  the  saloon,  or  whether  It 
was  about  any  business  of  the  company.  It 
does  appear  that  the  next  day  at  the  police 
station  McNamara  turned  over  to  Mr.  Ben- 
nett certain  papers,  which  were  shortly 
thereafter  returned  to  McNamara,  and  Mc- 
Namara says  these  were  memoranda  on 
slips  of  paper  showing  where  he  was  to  make 
inspections,  and  that  there  may  have  been 
among  the  papers  a  policy. 

[3,4]  Respondent  contends  that,  from  this 
incident  of  the  papers  as  shown  by  the  evi- 
dence, the  Inference  can  be  drawn  that,  at 
the  time  McNamara  went  Into  the  saloon 
at  Klngshighway  and  Vandeventer  and  in- 
quired for  a  man  and  took  from  his  pocket 
certain  papers,  McNamara  was  then  engaged 
upon  his  master's  business,  and  that,  inas- 
much as  McNamara  then  proceeded  north 
over  the  Klngshighway  viaduct  where  the 
accident  happened,  he  was  then  still  upon  an 
errand  for  the  master.  It  does  not  appear 
In  the  evidence  that  McNamara  actually  took 
any  papers  from  the  office  of  the  company 
which  pertained  to  the  business  of  the  com- 
pany. We  must  Infer  that  McNamara  had 
papers  of  defendant  in  his  pocket  pertaining 
to  the  master's  business,  and  we  must  next 
infer  that  the  papers  he  removed  from  his 
pocket  in  the  saloon  referred  to  and  inquired 
for  a  man  were  papers  pertaining  to  the 
master's  business,  and  further  that  the  man 
inquired  for  was  some  man  who  may  have 
had   business   relations  with   the   defendant 


left,   nud   as  he  was  leaving  met  Columbus I  company.     The  incident  which  occurred  at 
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the  police  station  the  next  day,  where  Mc- 
Namara  turned  over  to  Mr.  Bennett  a  pack- 
age of  papers,  cannot  aid  the  plaintiff;  for 
It  does  not  appear  that  these  were  the  same 
papers,  or  that  they  were  papers  that  per- 
tained to  the  business  of  the  defendant,  other 
than  that  they  were  memoranda  that  Mc- 
Namara  had  about  places  where  he  was  to 
make  Inspections.  An  Inference  must  he 
drawn  from  facts,  and  cannot  be  based  on 
another  Inference.  Likewise,  a  presumption 
cannot  be  based  on  a  presumption,  but  must 
arise  from  facts. 

But  assume  that  these  Inferences  can  be 
reasonably  drawn  from  the  evidence,  and 
that  McNamara  received  papers  pertaining 
to  defendant's  business  from  the  office  In 
the  afternoon,  and  that  when  he  arrived  at 
the  saloon  on  South  Klngshlghway  about 
9:30  that  night  he  asked  for  a  man  and  at 
the  same  time  took  the  same  papers  from  his 
pocket,  and  assume  that  the  papers  pertained 
to  defendant's  business,  and  that  the  man 
he  inquired  for  had  business  relations  with 
the  defendant,  still  it  does  not  follow  that 
thereafter,  when  proceeding  northward  over 
Klngshlghway  where  the  accident  occurred, 
McNamara  was  still  engaged  upon  his  mas- 
ter's business.  After  all  these  assumptions 
and  speculations  are  made  from  the  evidence, 
the  conclusion  Is  Irresistible  that  thereafter 
McNamara  proceeded  upon  a  mission  that 
was  purely  personal,  and,  even  If  he  did  at 
the  saloon  attempt  to  transact  some  business 
for  his  master,  he  thereafter  resumed  the 
entertainment  of  his  friend  Hudson.  It  la 
uncontradicted  that,  after  failing  to  find 
the  man  he  Inquired  for  at  the  saloon,  he  re- 
placed the  papers  in  bis  pocket  and  nothing 
further  was  said  about  the  matter,  and  that 
he  and  Hudson  then  left  the  saloon  and  pro- 
ceeded upon  their  pleasure  trip  northward 
over  the  Klngshlghway  viaduct  It  could 
not  possibly  be  said  that  McNamara  there- 
after having  finished  the  business  for  bis 
master  was  upon  his  way  home. 

After  this  last  visit  to  the  saloon  where 
the  paper  Incident  took  place,  McNamara  and 
Hudson  did  not  proceed  towards  home,  which 
was  In  the  1500  block  on  Tower  Orove  ave- 
nue, but  went  practically  in  the  opposite 
direction.  The  home  of  McNamara  and  the 
saloon  referred  to  are  both  on  the  south 
side  of  the  Klngshlghway  viaduct,  which 
crosses  Mill  Creek  Valley.  If  McNamara 
was  thereafter  homeward  bound,  he  would 
have  proceeded  a  short  distance  eastwardly 
on  Vandeventer  avenue  to  Tower  drove  ave- 
nue, and  then  south  to  the  garage.  Instead 
of  that,  he  went  north  over  the  Klngshlgh- 
way viaduct,  which  clearly  indicates  that  he 
was  proceeding  on  his  pleasure  trip  with 
Hudson. 

Prior  to  this  incident  in  the  saloon,  it  Is 
plain  that  McNamara  and  Hudson  were 
simply  indulging  in  a  personal  pleasure  trip 


over  the  city,  stopping  at  various  saloons  for 
refreshment  They  were  first  In  the  south 
part  of  the  city,  and  they  went  to  the  north 
end  of  the  city,  and  then  again  returned  to 
the  south  end  and  proceeded  through  Tower 
Grove  Park  to  Klngshlghway,  and  then  came 
back  north  over  Klngshlghway.  At  no  time 
was  he  upon  any  business  for  the  defendant 
between  the  hours  of  7  o'clock  and  9:50 
o'clock — the  time  of  the  accident 

[f]  Under  such  circumstances,  we  must 
hold  that  under  the  law  of  this  state  McNa- 
mara at  the  time  was  not  driving  the  auto- 
mobile upon  the  business  of  his  master,  but 
was  engaged  upon  a  purely  personal  errand 
for  his  own  pleasure.  Guthrie  v.  Holmes, 
272  Mo.  215,  198  8.  W.  854,  Ann.  Cas.  1918D, 
1123;  Glassman  v.  Harry,  182  Mo.  App.  307, 
170  S.  W.  408;  Whimster  v.  Holmes,  177 
Mo.  App.  130,  164  S.  W.  236;  Bolman  v. 
Bullene  (Sup.)  200  S.  W.  1068  (not  yet  offi- 
cially reported). 

[8]  Respondent  argues  that  the  defendant 
company  ratified  McNamara's  conduct  by 
not  Immediately  discharging  him.  The  evi- 
dence shows  that  while  McNamara  remained 
In  defendant's  employ  for  a  short  time 
after  the  accident,  he  was  never  permitted 
to  operate  the  automobile.  It  Is  further  con- 
tended that  the  fact  that  Mr.  Bennett  sug- 
gested to  McNamara  after  the  accident  that 
he  consult  with  the  firm  of  attorneys  who 
had  done  business  for  the  appellant  company, 
that  Oils  Is  evidence  of  ratification  of  Mc- 
Namara's conduct  We  do  not  regard  these 
two  facts  as  being  any  evidence  of  the  fact 
that  defendant  ratified  the  conduct  of  Mc- 
Namara In  indulging  in  a  Joy-ride  on  the 
evening  of  the  18th  of  August 

We  conclude  from  the  foregoing  that  at 
the  time  of  the  accident  the  employe  Mc- 
Namara was  not  engaged  upon  the  master's 
business  in  driving  the  automobile,  but  on  the 
contrary  was  upon  a  journey  exclusively  his 
own.  Under  such  circumstances,  the  author- 
ities uniformly  agree  that  the  master  cannot 
be  held  liable  for  the  negligence  of  the  serv- 
ant. 

The  demurrer  to  the  evidence  should  have 
been  sustained.  The  commissioner  therefore 
recommends  that  the  judgment  be  reversed 

PER  CURIAM.  The  foregoing  opinion  of 
BIGGS,  C,  is  adopted  as  the  opinion  of  the 
court 

The  judgment  of  the  circuit  court  is,  ac- 
cordingly, reversed. 

REYNOLDS,    P.    X,    and    ALLEN    and 

BECKER,  JX,  concur. 

On  Rehearing. 

BIGGS  O.  In  a  motion  for  rehearing, 
plaintiff's  counsel  urge  that  we  have  over- 
looked certain  features  of  the  case.  He  errs 
in  this,  as  we  gave  full   consideration  to 
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every  angle  of  the  evidence  In  order  to  de- 
termine whether  the  judgment  could  be  up- 
held. 

[7]  I.  It  Is  contended  that  an  Inference 
can  be  drawn  from  the  evidence  that  Mc- 
Namara at  the  time  of  the  accident  was 
learning  to  ran  the  automobile,  and  that  this 
was  a  part  of  his  duty  to  his  master;  and 
therefore  the  case  was  for  the  Jury.  We 
cannot  agree  with  counsel's  contention.  In 
the  first  place,  the  evidence  goes  no  further 
than  to  show  that  MsNamara,  after  having 
the  automobile  turned  over  to  him  and  after 
he  had  been  taught  by  a  demonstrator  to 
run  it,  did  take  It  out  in  the  evenings,  and, 
as  he  says  "was  practicing"  or  learning  to 
run  it  It  nowhere  appears  that  the  defend- 
ant knew  of  such  fact,  or  that  It  was  the 
duty  of  HcNamara  to  take  the  machine  out 
in  the  evening  when  not  upon  his  employer's 
business  for  the  purpose  of  learning  to  run 
it  or  for  any  other  purpose.  The  master  fur- 
nished a  teacher  for  that  purpose,  who  rode 
with  McNamara  for  five  days,  and  McNama- 
ra  thereafter  ran  the  machine  himself  for 
about  ten  days.  It  seems  that  It  would  be 
going  beyond  the  pale  of  reason  to  say,  un- 
der the  facts  of  this  case,  that  McNamara 
on  the  occasion  of  the  accident  was  engaged 
on  his  master's  business,  when  the  evidence 
is  plain  that  he  was  then  engaged  upon  his 
own  pleasure  in  taking  a  ride  about  the  city 
with  his  friend  Hudson. 

II.  As  in  his  original  brief,  counsel  says 
that  the  defendant  ratified  the  act  of  his  em- 
ploye McNamara,  because  an  officer  of  de- 
fendant company  called  on  McNamara  at  the 
jail  where  he  was  confined,  and  suggested 
that  he  employ  counsel  who  were  the  compa- 
ny's lawyers,  and  further  because  the  de- 
fendant did  not  thereafter  discharge  Mc- 
Namara. 

In  the  first  place,  plaintiff  did  not  sue  up- 
on the  theory  of  a  ratification  by  defendant 
of  an  unauthorised  act  of  Its  employe,  but 
on  the  theory  that  the  agent  was  in  fact  au- 
thorized and  acting  for  the  master  at  the 
time,  of  the  accident  But  outside  of  this 
certainly  the  mere  fact  of  the  officer  of  the 
defendant  company  recommending  to  Mc- 
Namara, who  was  In  jail,  that  he  employ 
certain  counsel  who  happened  to  be  counsel 
for  the  defendant  should  not  be  held  to  be 
a  ratification  of  the  unauthorized  act  of  Mc- 
Namara In  taking  a  joy-ride  for  his  own 
pleasure  at  the  time  of  the  accident.  While 
defendant  did  not  discharge  its  employe  aft- 
er the  accident  It  is  undisputed  that  he  was 
never  thereafter  permitted  to  run  the  auto- 
mobile. Such  circumstances  could  not  con- 
stitute a  ratification. 

Perkins  v.  Railroad,  66  Mo.  loc.  dt  214, 
relied  on  by  plaintiff,  is  not  an  authority  on 
the  proposition  under  the  facts  in  this  case. 
That  was  a  case  of  a  malicious  act  of  a  con- 


ductor in  wrongfully  ejecting  a  passenger 
from  the  train.  After  the  wanton  acts  were 
committed,  the  company  still  retained  the 
servant  as  a  conductor.  The  court  held  in 
such  a  case  punitive  damages  were  recover- 
able, and  that  the  fact  that  the  conductor 
was  retained  in  the  employ  of  the  defend- 
ant afterwards  would  be  construed  Into  a 
ratification  of  his  malicious  act 

III.  Counsel  say  that  we  overlooked  an 
assignment  of  negligence  to  the  effect  that 
defendant  placed  In  the  hands  of  Its  em- 
ploye who  was  inexperienced  and  unskilled 
an  automobile  and  turned  him  loose  on  the 
streets  to  learn  to  operate  it  without  any 
restrictions  upon  him  or  without  any  super- 
vision over  him,  and  that  such  automobile 
under  said  circumstances  Is  a  dangerous  in- 
strumentality, and  that  on  account  thereof 
defendant  should  be  held  liable. 

[I]  Granting  for  argument's  sake  that  such 
acts  may  constitute  negligence,  the  evidence 
in  the  case  does  not  support  the  charge.  In- 
stead of  being  guilty  of  the  said  act  of  neg- 
ligence, the  record  discloses  that  the  defend- 
ant as  heretofore  stated,  caused  the  demon- 
strator to  accompany  McNamara  for  five 
days  so  as  to  teach  him  to  operate  the  auto- 
mobile. 

It  is  therefore  recommended  that  the  im> 
tion  for  rehearing  be  overruled. 

PER  CURIAM.  The  foregoing  opinion  of 
BIGGS,  C,  is  adopted  as  the  opinion  of  the 
court 

Respondent's  motion  for  rehearing  is,  ac- 
cordingly, overruled. 


REYNOLDS,    P.    J., 
BECKER,  JJ.,  concur. 


and    ALLEN    and 


LINSTROTH  et  ux.  v.  PEPER.    (No.  15849.) 

(St  Louis  Court  of  Appeals.    Missouri.    Ar- 
gued and  Submitted  Jan.  9,  1920. 
Opinion  Filed  Feb.  8, 1920.) 

1.  Trial   «J=»108%  —  Mentioning    defend- 
ant's RELATIVES  DID  NOT  CHEATS  PREJUDICE 

requiring:  discharge  op  panel. 
In  action  by  father  for  death  of  an  infant 
son,  that  counsel  for  plaintiffs,  the  panel  be- 
ing under  examination,  mentioned  the  fact  that 
defendant  was  of  the  Feper  family,  and  stated 
that  she  was  a  widow  of  one  of  the  Pepers  who 
died  a  year  before,  did  not  require  discharge 
of  jury  on  ground  that  minds  of  jurors  had  been 
turned  towards  wealth  of  defendant. 

2.  Jury   «J=>181(2)— Whether  question    on 

VOIR    DIRE    IS    PREJUDICIAL    IS    HATTER    FOB 
TRIAL  COURT. 

Whether  a  question  asked  in  the  examina- 
tion of  jurors  on  their  voir  dire  is  prejudicial 
is  largely  within  the  discretion  of  the  trial 
court 
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8.  JUBT  <S=>131(6)— EXAMINATION  OF  PROPOS- 
ED JUROR  TO  SHOW  BIAS  HAT  BE  BROAD. 

Counsel  have  a  right  to  probe  a  proposed 
juror  to  the  bottom  for  the  purpose  of  ascer- 
taining whether  bis  social  or  business  relations, 
etc.,  are  such  as  would  probably  prejudice  him 
in  the  consideration  of  the  case  to  be  tried. 

4.  Evidence  «3=>557,  558(10)  —  Expkbt  hat 
state  conclusion  fbom  experiment  as  to 
weetbeb  telephone  pole  obstructed 
VIEW. 

In  action  for  death  of  an  infant  son,  who 
while  crossing  a  street  was  run  over  and  kill- 
ed by  defendant's  automobile,  one  of  defenses 
being  that  chauffeur  could  not,  by  exercise  of 
reasonable  care,  have  seen  the  son  in  time  to 
have  prevented  the  accident,  held,  there  was  no 
error  in  permitting  an  expert  witness  to  state 
his  conclusion  from  an  experiment  as  to  what 
obstruction  a  telephone  pole  near  the  curb  line 
was  to  a  view  of  the  street  in  question,  and  the 
adverse  party  could  test  the  conclusion  so 
stated. 

5.  Death  «=>05(4)— Measube  or  damages  fob 

DEATH  OF  CHILD. 

The  measure  of  damages  for  death  of  child 
is  the  difference  between  the  probable  money 
value  of  the  child's  services  and  the  probable 
expense  of  bis  education,  support,  and  mainte- 
nance from  the  time  of  the  accident  until  he 
becomes  of  age;  but  probable  money  value  Is 
not  solely  tested  by  what  the  child  might  earn 
if  put  to  outside  labor. 

6.  Trial  <g=>45(3)— General  offeb  of  proof 

PROPERLY   REJECTED. 

In  action  for  death  of  a  minor,  an  offer  "to 
prove  qualifications  of  a  witness,  and  then 
prove  by  him  what  boys  would  earn  from  the 
ages  of  14  on  to  and  including  the  20th  year," 
was  too  general  and  properly  rejected. 

7.  Appeal  and  errob  <8=»1056(4)— Exclusion 
of  evidence  as  to  damages  harmess 
where  no  complaint  made  of  size  of  veb- 

DICT. 

In  action  for  damages  for  death  of  an  in- 
fant son,  rejection  of  offer  to  prove  earnings 
of  son  from  his  seventh  to  his  twenty-first  year 
held  without  prejudice  to  defendant;  no  com- 
plaint being  made  of  the  size  of  the  verdict. 

Appeal  from  St  Lonis  Circuit  Court ;  Kent 
K.  Koerner,  Judge. 

Action  by  William  H.  Linstroth,  Sr.,  and 
i  wife  against  Madeline  Peper.  Judgment  for 
plaintiffs,  motion  for  new  trial  overruled,  and 
defendant  appeals.    Affirmed. 

Alroy  S.  Phillips  and  Bryan,  Williams  & 
Cave,  all  of  St  Louis,  for  appellant 

August  H.  Bolte  and  Martin  T.  Farrow, 
both  of  St  Louis,  for  respondents. 

KEi'NOLDS,  P.  J.  Plaintiffs,  husband 
and  wife,  imrents  of  a  sou  who  was  killed 
when  of  the  age  of  about  seven  years,  bring 
this  action  for  $10,000  damages. 

The  petition  is  in  the  usual  form,  averring 
the  relationship  of  plaintiffs  to  the  boy ;  that 


defendant  was  the  owner  of  a  motor  car  pro- 
pelled by  gasoline,  and  that  the  boy,  on  or 
about  April  20, 1913,  while  crossing  Newstead 
avenue  at  a  point  between  Labadie  and  Elm- 
bank  avenues,  was  struck,  knocked  down  and 
run  over  and  killed  by  the  automobile,  at 
the  time  of  the  accident  so  carelessly  and 
negligently  operated  by  defendant  through 
her  servant  as  chauffeur,  and  at  such  a 
high  and  dangerous  rate  of  speed  as  to 
cause  the  accident.  Averring  that  by  rea- 
son of  the  injuries  to  and  death  of  their 
child,  plaintiffs  have  lost  and  will  lose  the 
value  of  his  services  until  he  would  have  ar- 
rived at  the  age  of  21  years,  and  were  com- 
pelled to  and  did  pay  out  and  become  indebt- 
ed in  the  sum  of  $76.75  for  the  treatment  of 
the  injuries  to  the  boy,  medical  and  surgical 
services,  and  medicines,  and  the  farther  sum 
of  $210.50  for  funeral  and  burial  expenses, 
judgment  is  prayed  for  $10,000. 

The  answer,  after  a  general  denial,  ad- 
mitting that  plaintiffs  are  the.  father  and 
mother  of  the  boy,  avers  that  at  the  time  of 
the  accident  the  mother  was  in  charge  of  the 
boy  and  was  proceeding  along  Newstead  ave- 
nue ;  that  at  the  time  mentioned  the  boy  was 
too  young  to  be  permitted  to  run  in  the 
streets  alone  and  without  proper  guardian- 
ship and  control;  that  while  he  was -In  the 
company  and  under  the  immediate  charge 
and  control  of  his  mother,  she  negligently 
permitted  and  directed  him  to  cross  and  to 
run  back  and  forth  in  the  roadway  on  New- 
stead  avenue  alone  and  without  proper 
guardianship  and  control  at  a  place  not  in- 
tended for  nor  provided  for  the  use  of  pedes- 
trians; that  the  injury  complained  of  oc- 
curred while  this  boy  was  at  or  near  the 
middle  of  Newstead  avenue,  and  occurred  by 
reason  of  the  child  negligently  coming  out 
into  the  middle  of  the  roadway  of  Newstead 
avenue  where  he  had  no  right  to  be  and 
where  neither  defendant's  servant  nor  any 
one  else  had  any  reason  to  believe  the  child 
would  be ;  that  the  driver  of  defendant's  au- 
tomobile could  not,  by  the  exercise  of  due 
care,  have  seen  the  boy  in  time  to  have  en- 
abled him,  by  the  exercise  of  due  care,  to 
prevent  the  injury  complained  of;  that  the 
negligence  of  plaintiffs,  as  above  stated,  di- 
rectly and  in  a  material  degree  contributed 
to  the  injury  complained  of  and  which  would 
not  have  happened  but  for  the  negligence  of 
plaintiffs  as  above  set  out 

To  this  a  reply  was  filed,  generally  denying 
its  averments. 

There  was  a  verdict  in  favor  of  plaintiff  In 
the  sum  of  $8,000,  judgment  following,  and 
Interposing  a  motion  for  new  trial,  defend- 
ant has  duly  appealed. 

The  panel  being  under  examination,  coun- 
sel for  plaintiffs  mentioned  the  fact  that  the 
defendant  was  of  the  Peper  Tobacco  Com- 
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pany  family  of  St  Louis,  whereupon  one  of 
the  jurors  said  that  he  had  worked  for  the 
Peper  Estate.  Afterwards  counsel  for  plain- 
tiff told  the  panel  while  under  examination 
that  defendant  was  a  widow  of  one  of  the 
Pepers,  who  had  died  a  year  before,  and 
asked  the  panel  generally  whether  they  knew 
tills  defendant.  Counsel  for  defendant  ob- 
jected to  the  mentioning  of  other  members  of 
the  Peper  family,  on  the  ground  that  the  de- 
fendant was  entitled  to  hare  the  case  tried 
against  this  defendant  alone  without  taking 
into  consideration  any  one  else,  and  moved 
the  court  to  discharge  the  jury.  Counsel  for 
plaintiff  thereupon  withdrew  the  question. 
Counsel  for  defendant  renewed  the  motion  to 
discharge  the  jury,  on  the  ground  of  prej- 
udice created  In  the  minds  of  the  jury,  the 
Peper  family  being  well  known  in  the  city 
of  St.  Louis  as  people  of  means  and  wealth 
and  the  minds  of  the  jurors  having  been  turn- 
ed toward  the  wealth  or  supposed  wealth  of 
the  defendant,  an  Issue  outside  of  the  case. 
The  court  overruled  the  motion,  defendant 
excepting.  This  is  all  that  appears  in  the 
abstract  as  to  that  matter. 

During  the  trial  of  the  case,  which  was  be- 
fore the  court  and  a  jury,  it  was  admitted 
that  the  injuries  which  the  boy  had  received 
from  the  accident  had  caused  his  death.  It 
was  also  admitted  that  the  defendant  was 
the  owner  of  the  automobile  at  the  time  of 
the  accident  It  was  further  agreed  that  the 
life  expectancy  of  the  boy  would  be  at  least 
40  years  under  any  mortality  table  and  that 
the  fair  and  reasonable  expense  of  his  last 
Illness,  funeral  and  burial  due  to  the  acci- 
dent and  Incurred  by  the  plaintiff  was 
$285.75,  and  It  was  also  admitted  that  the 
boy  was  not  married. 

There  was  testimony  on  behalf  of  plain- 
tiffs to  the  effect  that  at  the  time  of  the  ac- 
cident and  death  the  boy  was  between  7  and 
8  years  of  age — a  strong,  healthy,  lively  boy ; 
that  he  and  his  mother  were  walking  along 
Newstead  avenue  on  the  afternoon  of  April 
20,  1913,  and  the  boy  having  occasion  to  cross 
the  street  to  attend  to  a  "call  of  nature,"  left 
his  mother  on  the  west  side  of  Newstead 
avenue  and  ran  across  and  into  an  alley  on 
the  east  aide  of  that  street  While  return- 
ing to  join  his  mother  and  while  in  the  road- 
way of  Newstead  avenue,  he  was  knocked 
down  and  run  over  by  the  defendant's  auto- 
mobile, remained  unconscious  from  that  time 
until  he  died  dying  about  three  days  after  as 
the  result  of  these  Injuries.  There  was  tes- 
timony for  plaintiffs  to  the  effect  that  the 
machine  was  going  at  the  rate  of  between 
25  and  80  miles  an  hour  and  had  not  slowed 
down  before  it  struck  the  boy.  The  driver  of 
the  antomoblle  testified  that  he  was  going 
at  the  rate  of  not  exceeding  15  miles  an  hour 
and  that  his  view  was  obstructed  by  a  wag- 
on on  the  side  of  the  street  and  that  he  did 
not  see  the  boy  until  he  was  right  on  him 
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and  too  late  to  stop.  The  testimony  on  the 
part  of  plaintiffs  contradicted  this  state- 
ment as  to  a  wagon  being  In  the  vicinity  at 
the  time  and  was  to  the  effect  that  the  street 
at  that  point  was  clear  of  any  obstructions. 
A  witness,  Dr.  Ball,  testified  that  he  was 
familiar  with  the  neighborhood,  passing 
along  there  a  dozen  times  a  day.  He  was 
asked  this  question:  "There  has  been  some 
testimony  here  about  a  telephone  pole  near 
the  curb  line  about  the  south  line  of  this 
laundry.  Did  you  see  that  as  you  came  up 
the  street?"  Witness  answered,  "Yes."  He 
was  asked  to  state  to  the  jury  "what  ob- 
struction that  was,  if  any,  of  your  view  of 
the  northwest  corner  of  that  laundry  as  you 
proceeded  up  the  street?"  This  was  object- 
ed to  by  counsel  for  the  defendant  "as  call- 
ing for  a  conclusion  of  the  witness  and  as 
being  too  indefinite.  I  think  it  is  perfectly 
plain  and  the  Jury  can  tell  what  obstruc- 
tion there  was."  To  which  the  court  said: 
"I  do  not  think  it  makes  any  particular  dif- 
ference whether  he  answers  It  or  not" 
Counsel  for  plaintiff  said:  "He  makes  a 
scientific   answer    here."     The   court   said: 

"Let  me  see  what  he  says.  Let  me  see  what 
a  scientific  answer  is  (testimony  handed  to  the 
court).  He  just  simply  says  what  are  the  ob- 
vious facts.  I  do  not  think  he  helps  the  jury 
in  any  way  to  determine  that.  They  have  heard 
the  testimony  as  to  the  location  of  the  poles 
and  where  the  automobile  was." 

(Counsel,  by  agreement,  were  using  the  tes- 
timony of  the  witness  given  at  the  former 
trial.) 

With  that  before  him  counsel  for  plaintiff 
read: 

"Well,  say  a  distance  of  75  feet  south  from 
the  pole,  what  obstruction,  if  any,  would  that 
pole  be  with  reference  to  the  view  of  the  open- 
ing of  that  little  alley?" 

Whereupon  counsel  for  plaintiff  said: 

"In  order  for  a  pole  of  that  kind  to  be  an 
obstruction  of  the  view  of  anything  you  have 
got  to  have  one  point  determined.  For  in- 
stance, now,  whether  or  not  that  lamp  (refer- 
ring to  the  one  in  the  court  room)  now  between 
your  Honor  and  I,  is  an  obstruction  of  my  view 
of  you,  depends  entirely  on  where  I  am,  and 
the  position  of  this  doctor  in  the  street  there 
is  not  indicated."  The  Court:  "Seventy-five  feet 
away."  Counsel  for  plaintiff:  "On  the  east  side 
of  the  street."  The  Court:  "Driving  his  auto- 
mobile. You  can  argue  that  to  the  jury.  I 
think  there  is  something  in  what  you  say,  but 
the  jury  can  determine  that  as  well  as  I  can. 
Let  It  go  for  what  it  is  worth." 

Defendant  excepted  to  this  ruling  of  the 
court.  Counsel  for  plaintiff,  reading  from 
the  testimony  of  the  doctor,  taken  at  a  prior 
trial,  read  this: 

"Q.  Well,  say  a  distance  of  seventy-five  feet 
south  from  the  pole,  what  obstruction,  if  any, 
would  that  pole  be  with  reference  to  the  view 
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of  the  opening  of  that  little  alley?    A.  None 
at  all." 

Defendant  introduced  a  witness,  an  agent 
of  the  Board  of  Children's  Guardians  of  the 
City  of  St.  Louis,  who  testified  that  It  is  the 
duty  of  the  city  to  provide  funds  and  the  du- 
ty of  the  Board  to  supervise  the  care  of  chil- 
dren and  board  them  out  In  foster  homes 
and  in  their  home  when  the  mother  is  a  wid- 
ow. As  agent  of  the  Board  he  had  been  do- 
ing that ;  knew  what  It  cost  to  rear  children 
In  a  family  in  various  circumstances  in  life 
and  at  various  ages  in  the  city  of  St  Louis. 
Food,  lodging  and  clothing  would  cost  about 
$7  a  month  for  a  healthy  boy  seven  years  old 
to  a  family  of  father,  mother,  boy  and  young- 
er sister,  living  in  the  north  part  of  the  city 
and  the  father  earning  fifteen  or  sixteen  dol- 
lars a  week  In  the  packing  department  of  a 
furniture  company;  that  would  Include  all 
reasonable  expense  to  rearing  the  child. 
Witness  was  asked  by  counsel  for  defendant 
what  the  boy  would  earn  In  that — when 
counsel  for  plaintiff  Interposed  an  objection, 
which  the  court  sustained,  defendant  except- 
ing, and  counsel  for  defendant  then  said: 
"Of  course,  the  law  presumes  a  boy  will  go 
to  school  until  his  fourteenth  year."  This 
was  objected  to  by  counsel  for  plaintiff, 
the  objection  sustained  and  defendant  ex- 
cepting. Asked  what  It  would  cost  to  sup- 
port a  boy  to  bis  eighth  year,  witness  stated 
he  would  think  that  amount  of  $7  would  car- 
ry a  ooy  from  his  seventh  to  his  ninth  years ; 
to  his  tenth  and  eleventh  years  about  $8 ;  to 
his  twelfth  year  about  $10;  in  his  thirteenth 
year  and  from  his  twelfth  to  his  fourteenth 
year  about  $12  a  month.  Asked  what  it 
would  cost  to  his  fifteenth  year,  witness  said: 

"It  would  depend  on  whether  the  boy  went  to 
High  School  or  went  to  work." 

The  Court:  "Well  we  are  getting  in  realms 
of  too  much  speculation  now." 

Counsel  for  plaintiff  objected  and  moved 
that  all  these  answers  be  stricken  out  as  ab- 
solutely speculative.  The  court  overruled 
this,  saying: 

"We  will  not  go  any  further  Into  It" 
Counsel  for  defendant:    "Well,  we  will  offer 

the  same  kind  of  testimony  up  to  and  including 

the  boy's  twentieth  year." 
The   Court:  "What   I   said   was  we  cannot 

speculate,  if  he  goes  to  High  School,  so  much, 

and  if  he  doesn't  go  to  High  School,  so  much, 

and  if  he  doesn't  work,  so  much." 

Witness  under  further  questioning  testified 
that  if  a  boy  did  not  go  to  High  School  but 
went  to  work  to  his  fifteenth  year  the  reason- 
able cost  of  his  keep  would  be  about  $14;  to 
his  sixteenth  year  $15;  to  his  seventeenth 
year,  witness  said,  it  ''makes  it  a  little  diffi- 
cult about  answering,  because  it  depends  al- 
together on  the  boy's  earning  power  and  the 
position  he  Is  to."  Counsel  for  defendant 
said:     "Well  take  a  boy  earning  the  usual 


and  ordinary  earnings  of  a  boy  of  that  age." 
Witness  said,  "about  fifteen  or  sixteen  dol- 
lars a  month  would  carry  that  boy,"  and  to 
his  eighteenth  year  from  twenty  to  twenty- 
one  dollars.  "It  would  be  worth  twenty-five 
to  thirty  dollars  a  month,"  witness  6aid,  "to 
take  care  of  that  boy  from  nineteen  on,"  and 
the  same  for  his  twentieth  year.  Witness 
was  then  asked  by  counsel  for  defendant  this 
question:  "What  would  be  the  reasonable 
earnings  of  a  boy  of  that  kind  to  his  four- 
teenth year?"  That  was  objected  to  by  coun- 
sel for  plaintiff  and  the  objection  sustained, 
defendant  excepting.  Asked  to  state  the 
ground  of  the  objection,  counsel  for  plaintiff 
said  It  was  "purely  speculative,"  to  which 
the  court  said:  "I  do  not  see  how  one,  a 
member  of  the  Board  of  Children's  Guardi- 
ans, can  throw  any  light  upon  this  jury  as 
to  what  a  boy  is  going  to  earn." 

Counsel  for  defendant:  "I  am  only  offering 
testimony,  Tour  Honor,  as  to  what  the  ordi- 
nary earnings  of  a  boy  to  ordinary  circum- 
stances are,  under  ordinary  conditions  in  the 
city  of  St  Louis,  and  this  witness  has  al- 
ready testified  that  he  knows  that"  He  then 
asked  the  witness  this  question:  "Have  you 
Investigated  the  working  conditions  of  boys 
of  various  ages,  Mr.  Fairbanks,  what  they 
earn?  A  I  have."  This  was  objected  to  by 
counsel  for  plaintiff  for  the  reason  that  the 
witness  "Is  not  qualified  to  know  what  boys 
are  earning  or  anything  of  the  kind."  To 
which  the  court  said:  "There  is  no  use  ar- 
guing any  further;  I  have  already  ruled. 
*  •  *  I  sustained  the  objection."  There 
was  no  exception  here.  Counsel  for  defend- 
ant said  that  he  offered  to  prove  the  qualifi- 
cations of  the  witness  and  then  prove  what 
boys  would  earn  from  the  ages  of  fourteen  on 
and  including  the  twentieth  year.  That  was 
objected  to,  objection  sustained  and  exception 
saved.  On  cross-examination,  the  witness 
stated  he  had  a  wife  and  daughter  bnt  had 
raised  no  boys  and  did  not  know  what  it 
would  cost  to  raise  a  boy  to  his  own  family. 

While  counsel  for  appellant  make  numer- 
ous assignments  of  error,  only  three  points 
are  briefed  and  argued. 

[1-3]  The  first  point  made  is  that  where  no 
claim  Is  made  for  punitive  damages  In  an  ac- 
tion for  wrongful  death,  it  Is  error  to  refer 
to  the  pecuniary  condition  or  relative  posi- 
tion of  defendant  to  the  community,  and  the 
court  erred  to  refusing  to  sustain  appellant's 
motion  to  discharge  the  jury  when  her  finan- 
cial condition  was  referred  to  on  voir  dire. 
We  dispose  of  this  proposition  by  saying  that 
while  the  proposition  is  true  that  the  social 
or  pecuniary  condition  of  defendant  In  an  ac- 
tion such  as  this  Is  not  involved,  the  rest  of 
the  proposition  is  not  here  applicable.  We 
have  set  out  what  occurred  when  the  Jury 
was  being  Impanelled  and  find  no  error  to  It 
of  which  counsel  for  defendant  can  avail 
themselves.    Counsel  for  plaintiff  was  mere- 
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ly  endeavoring  to  ascertain  the  relation  or 
connection,  If  any,  between  the  prospective 
jurors  and  the  parties.  They  had  a  perfect 
right  to  do  this.  We  are  not  to  assume  that 
the  mere  mention  of  the  name  of  the  family 
to  which  defendant  belonged  conveyed  to  the 
Jurors  any  idea  as  to  the  pecuniary  standing 
or  wealth  or  social  position  of  that  family. 
The  Jurors,  as  a  body,  could  no  more  take 
notice  of  such  matters  than  can  we  as  a 
court.  Moreover,  as  far  as  appears  by  the 
abstract  furnished  by  appellant's  counsel, 
when  counsel  moved  the  court  to  discharge 
the  Jury  It  appears  that  he  stated  that  he  did 
so  on  the  ground  "of  prejudice  created  in  the 
minds  of  the  Jury,  the  Peper  family  being 
well  known  In  this  city  as  people  of  means 
and  wealth,  and  the  minds  of  the  jurors  hav- 
ing been  turned  toward  the  wealth,  or  sup- 
posed wealth  of  the  defendant,  which  is  an 
issue  outside  of  the  case."  As  that  appears 
to  have  been  stated  in  the  presence  of  the 
jury,  counsel  for  defendant  himself  was  the 
one  who  brought  before  them  the  fact  of  the 
financial  condition  of  the  Peper  family. 
There  was  no  error  In  the  action  of  the  court 
In  refusing  to  discharge  the  Jury  on  the 
ground  stated.  Whether  a  question  asked  in 
the  examination  of  the  Jurors  on  their  voir 
dire  Is  prejudicial,  1b  largely  within  the  dis- 
cretion of  the  trial  court  Mahaney  v.  St. 
Louis  &  Hannibal  Ry.  Co.,  108  Mo.  181,  loc. 
cit  199,  18  8.  W.  89S.  Counsel  have  a  right 
to  probe  a  proposed  juror  to  the  bottom  for 
the  purpose  of  ascertaining  whether  or  not 
his  social  or  business  relations,  etc.,  are  such 
as  would  probably  prejudice  him  in  the  con- 
sideration of  the  case  to  be  tried.  Sailer  v. 
Friedman  Bros.  Shoe  Co.,  130  Mo.  App.  712, 
loc  cit.  720, 108  S.  W.  784;  Boten  v.  Sheffield 
Ice  Co,  180  Ma  App.  96,  loc.  cit  107,  and 
following,  and  cases  there  cited  (166  S.  W. 


[4]  The  second  point  argued  is  that  It  was 
error  to  permit  the  witness,  Dr.  Ball,  to  state 
his  conclusions  from  an  experiment,  because 
all  the  conditions  necessary  to  reach  a  prop- 
er conclusion  were  not  shown  to  exist  and 
were  not  shown  to  have  been  the  same  as  at 
the  time  of  the  original  event,  nor  should  an 
expert,  it  is  argued,  have  been  permitted  to 
give  his  opinion  on  matters  of  common 
knowledge.  This  point  is  not  well  taken.  It 
was  open,  as  the  court  Indicated  to  counsel 
for  defendant  to  test  the  conclusion  stated 
by  this  witness  which  really  was  his  state- 
ment of  a  fact    We  see  no  error  in  this. 

[C]  The  third  proposition,  referring  to  the 
first  subdivision  of  that  proposition,  Is  that 
in  an  action  by  parents  for  the  death  of  their 
minor  child,  tbe  measure  of  damage  is  the 
actual  expense  of  the  accident  placing  the 
difference  between  the  probable  money  value 
of  the  child's  services  and  the  probable  ex- 
pense of  his  education,  support  and  mainte- 
nance from  the  time  of  the  accident  until  he 


becomes  of  age.  This  Is  a  correct  proposition 
as  far  as  It  goes.  "Probable  money  value  of 
the  child's  services,"  however,  Is  not  solely 
tested  by  what  he  might  earn  if  put  to  out- 
side labor. 

£•»  7]  The  second  subdivision  of  this  point 
three  Is,  that  In  an  action  of  this  kind,  evi- 
dence is  admissible  to  show  the  probable 
earnings  of  the  child  from  the  time  of  his 
death  until  he  would  have  reached  bis  ma- 
jority, and  It  is  urged  that  the  exclusion  of. 
the  evidence  of  witness  Fairbanks  on  this 
point  was  error.  Counsel  for  defendant  ask- 
ed tbe  witness  what  would  be  the  probable 
earnings  of  a  boy  of  the  kind  in  question  in 
his  fourteenth  year.  That  was  objected  to, 
objection  sustained  and  exception  saved.  No 
foundation  had  been  laid  for  the  question. 
The  witness  was  then  asked  if  he  had  inves- 
tigated the  working  conditions  of  boys  of  va- 
rious ages  as  to  what  they  earn.  -He  answer- 
ed that  he  had.  That  was  objected  to  for  the 
reason  that  the  witness  was  not  qualified  to 
know  what  boys  are  earning,  to  which  the 
court  said:  "There  Is  no  use  arguing  any 
further ;  I  have  already  ruled,"  and  sustain- 
ed the  objection.  Then  followed  this,  by 
counsel  for  the  defendant:-  "  I  offer  to  prove 
the  qualifications  of  the  witness,  and  then 
prove  what  boys  would  earn  from  the  ages  of 
fourteen  on  to  and  Including  the  twentieth 
year."  That  was  objected  to,  the  ground  not 
stated,  but  objections  to  like  questions  had 
previously  been  made  and  sustained  on  the 
ground  that  they  were  speculative  and  the 
qualifications  of  the  witness  to  answer  has 
not  been-shown.  The  trouble  with  this  offer 
is,  that  it  was  too  general. 

In  City  of  Kirkwood  v.  Cronln  et  al,,  259 
Mo.  207,  loc.  dt  214, 168  S.  W.  674,  676,  it  Is 
said: 

"Appellants'  offer  to  prove  does  not  set  forth 
what  the  testimony  would  be  if  the  witnesses 
were  permitted  to  testify  on  this  point  and  we 
are  therefore  unable  to  say  whether  the  evi- 
dence which  appellants  desired  to  offer  was  ad- 
missible, or  whether,  if  admissible,  its  material- 
ity was  such  as  that  its  exclusion  would  work 
a  reversal  of  the  case.  An  offer  to  prove 
should  be  specific  and  definite.  Copper  &  Iron 
Mfg.  Co.  v.  Manufacturers'  Railway  Co.,  280 
Mo.  69,  loc.  dt  77  [180  S.  W.  288]." 

We  may  add  that  notwithstanding  the  ex- 
clusion of  testimony  under  this  general  offer, 
it  appears  that  the  witness  was  permitted  to 
testify  what  would  be  the  expense  of  main- 
taining a  boy  from  the  age  of  eight  years  un- 
til his  twenty-first  year. 

We  are  enjoined  not  to  reverse  unless  for 
error  materially  affecting  the  merits.  Even 
if  the  offer  to  prove  the  earnings  of  a  boy 
from  his  seventh  to  his  twenty-flrst  year  had 
been  acceded  to  and  evidence  admitted,  we 
are  unable  to  see  how  it  could  have  affected 
the  merits  of  this  case  or  been  prejudicial  to 
the  defendant    No  complaint  is  made  of  the 
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stee  of  the  verdict  We  are  unable  to  see 
any  prejudicial  error  In  the  exclusion  of  this 
testimony. 

Counsel  admit  that,  the  courts  of  our  state 
have  never  passed  on  the  precise  question 
here  involved,  that  Is  testimony  of  competent 
parties  as  to  the  probable  earnings  and  ex- 
pense of  supporting  a  boy,  but  have  cited  au- 
thority to  show  that  It  has  been  held  admis- 
sible when  properly  offered,  by  courts  of  oth- 
er states,  notably  by  the  Supreme  Court  of 
Michigan  In  Rajnowskl  v.  Detroit,  Bay  City 
&  Alpena  B.  Co.,  74  Mich.  20,  41  N.  W.  847, 
and  in  Sceba  v.  Manistee  By.  Co.,  189  Mich. 
308,  K55  N.  W.  414,  L.  B,  A  1918C,  1090.  But 
there  the  question  of  earnings  expected  was 
developed  under  proper  testimony;  here,  as 
we  have  stated,  there  was  a  mere  offer  to 
produce  testimony  as  to  what  the  earnings 
of  the  boy  would  be.  What  that  testimony  in 
point  of  fact  would  be,  and. whether  develop- 
ed by  proper  questions  and  from  a  competent 
witness,  was  not  covered  by  the  offer.  For 
that  reason,  and  on  the  authority  before 
stated,  the  offer  was  properly  rejected. 

These  are  the  only  points  covered  by  the 
learned  counsel  for  defendant  In  their-  argu- 
ment Finding  them  untenable,  and  finding 
no  error  to  the  prejudice  of  defendant  In  the 
trial  and  conduct  of  the  case,  the  Judgment 
of  the  circuit  court  Is  affirmed. 

ALLEN,  J,  concurs. 
BECKER,  J.,  not  sitting. 


BAST  SIDE  PACKING  CO.  v.  MEBITZ. 
(No.  15471.) 

(St.  Louis  Court  of  Appeals.    Missouri.    Jan.  6, 
1920.) 

1.  Justices  or  the  peace  ®=>86(3)— Affida- 
vit FOB  ATTACHMENT  SUFFICIENT,  THOUGH 
SIGNED  IN  COBPOBATE  NAME  BT  AGENT. 

An  affidavit  for  a  writ  of  attachment  in 
justice  court,  signed  by  the  East  Side  Packing 
Company,  a  corporation,  by  6.  agent,  is  suffi- 
cient where  the  body  of  the  affidavit  showed 
that  it  was  made  by  the  agent  of  the  corpora- 
tion. 

2.  Justices  of  the  peace  «=>8G(3)— Affida- 
vit FOB  ATTACHMENT  SUFFICIENT  THOUGH 
FAILING  TO  STATE  IN  WHAT  CAPACITY  AFFI- 
ANT WAS  ACTING  FOB  COBPOBATION. 

Requirements  of  an  affidavit  for  attachment 
in  justice  court  are  governed  by  Rev.  St.  1909, 
{  7637,  instead  of  section  2299;  hence  an  affi- 
davit for  a  writ  of  attachment,  filed  in  justice 
court  made  by  one  as  agent  for  a  corporation,  is 
not  defective  because  it  failed  to  state  by  what 
authority  and  in  what  capacity  the  affiant  was 
acting. 


8.  Justices  of  the  peace  *=>86(3)— Affida- 
vit IH  ATTACHMENT  KECE8SABT  BUT  THAT 
IT  IB  IMPERFECT  MOT  FATAL. 

While  an  affidavit  is  absolutely  necessary  to 
confer  jurisdiction  on  a  justice  of  the  peace 
over  an  attachment  action,  that  the  affidavit 
may  be  imperfect  or  not  in  proper  form,  is  not 
a  fatal  defect  which  will  render  the  proceedings 
coram  non  judice, 

4.  Attachment  <8=p213  —  Inbtbuotxoh  ok 
fraudulent  intent  of  defendant  to  de- 
LAY SUFFICIENT. 

An  instruction,  in  an  attachment  action  on 
the  alleged  fraudulent  purpose  of  defendant  to 
hinder  and  delay  his  creditors,  eta*  held  suffi- 
cient. 

5.  Attachment  <8=»47(4)  —  Evidence  of  in- 
tention TO  DELAY  CREDITORS. 

Evidence  held  to  warrant  finding  that  de- 
fendant intended  to  convey  or  assign  his  prop- 
erty for  purpose  of  hindering  or  delaying  his 
creditors. 

Appeal  from  St  Louis  Circuit  Court;  Wil- 
liam M.  Klnsey,  Judge. 
"Not  to  be  officially  published." 

Action  by  the  Bast  Side  Packing  Company, 
a  corporation,  against  Zachra  Merltz,  begun 
In  Justice  court  and  appealed  to  the  circuit 
court  From  a  judgment  there  for  plaintiff, 
defendant  appeals.    Affirmed. 

Henderson  &  Henderson  and  Wendell  Ber- 
ry, all  of  St  Louis,  for  appellant. 

Grodzki  &  Grodzki,  Wm.  C.  Lochinoeller,  and 
William  Kohn,  all  of  St  Louis,  for  respond- 
ent 

NIPPER,  a  This  action  originated  in  a 
Justice  of  the  peace  court,  in  the  city  of  St 
Louis,  by  the  plaintiff-respondent  filing  a 
statement  of  open  account  for  a  balance  of 
$110.16,  for  merchandise  sold  and  delivered 
to  defendant-appellant  A  writ  of  attach- 
ment was  Issued  and  levied  upon  certain 
personal  property  of  the  appellant  Respond- 
ent gave  attachment  bond,  which  was  ap- 
proved by  the  justice.  This  suit  was  Insti- 
tuted on  the  9th  of  October,  1918,  and  the 
writ  of  attachment  was  executed  on  the  day 
following ;  the  property  sold  on  order  of  sale 
on  the  eleventh,  and  the  appellant  summon- 
ed to  appear  before  the  justice  on  the  25th  of 
the  same  month.  At  the  trial  in  the  justice 
court,  the  defendant  filed  no  answer  to  toe 
merits,  but  filed  a  plea  in  abatement.  The 
justice  rendered  judgment  sustaining  the  at- 
tachment in  favor  of  respondent  in  the  sura 
of  $110.16,  and  overruled  appellant's  plea  in 
abatement.  Appellant  gave  bond,  and  took 
the  case  to  the  circuit  court.  At  the  trial  in 
the  circuit  court  the  Jury  rendered  a  verdict 
in  favor  of  respondent  and  against  appellant, 
on  the  plea  in  abatement  Appellant  duly 
saved  bis  exceptions  thereto,  and  afterwards 
the  case  was  tried  on  Its  merits  before  the 


1H — tifnr  other  cases  see  same  topic  and  KEY-NUU  BER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Mo.)  BAST  SIDE  PACKING  CO.  ▼.  MERITZ  437 
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court,  a  Jury  having  been  waived  by  stlpula-  r  point,  and  the  requirements  of  die  affidavit  In 


Hon,  and  Judgment  was  rendered  in  favor  of 
respondent,  and  against  appellant  and  surety, 
for  $110.16.  From  this  Judgment  appellant 
perfected  his  appeal  to  this  court. 

At  the  close  of  plaintiff's  evidence,  the  de- 
fendant offered  an  instruction  In  the  nature 
of  a  demurrer,  which  was  overruled  by  the 
court,  and  at  the  close  of  all  the  evidence  the 
plaintiff  again  renewed  his  offer  of  Instruc- 
tion in  the  nature  of  a  demurrer. 

It  is  urged  by  appellant  that  the  affidavit 
upon  which  the  attachment  was  issued  was 
fatally  defective.  In  order  that  we  may  be 
properly  understood  in  our  discussion  of  this 
point  in  the  case,  we  will  here  set  out  the  af- 
fidavit upon  which  the  attachment  was  is- 
sued: 

"This  day,  personally  appeared  before  me,  G. 
S.  Luce,  a  justice  of  the  peace  within  and  for 
die  Fourth  district  of  said  city  of  St.  Louis, 
W.  I*.  Gooding,  and  says  that  the  East  Side 
Packing  Company,  a  corporation,  the  plaintiff, 
has  a  just  demand  against  Z.  Meritz,  the  de- 
fendant, and  that  the  amount  which  the  affiant 
believes  the  plaintiff  ought  to  recover,  after  al- 
lowing all  just  credits  and  offsets,  is  $110.16, 
now  due  plaintiff,  and  that  he  has  good  reason 
to  believe,  and  does  believe,  that  the  defendant 
is  about  fraudulently  to  conceal,  remove,  or  dis- 
pose of  his  property  or  effects,  so  as  to  hinder 
or  delay  his  creditors;  that  the  defendant  is 
ibout  fraudulently  to  convey,  or  assign  his  prop- 
erty or  effects,  so  as  to  hinder  or  delay  his  cred- 
itors ;  that  the  defendant  is  about  to  remove  his 
property  out  of  this  state  with  the  intent  to 
defraud,  hinder,  or  delay  his  creditors;  also, 
that  the  debt  sued  for  was  fraudulently  con- 
tracted for  by  the  said  debtor.  East  Side 
Packing  Company,  a  Corporation,  (Per)  W.  I* 
Gooding,  Agent    Address:    1409  Liggett  Bldg. 

"Sworn  to  and  subscribed  before  me  this  9th 
[here  appears  the  name  'Frank  M.  Slater'  in 
ink]  day  of  October,  1013. 

"My  term  expires  February  19,  1016. 
"[Signed]    Henry  A  Kersting. 
"Justice  of  the  Peace  for  the  Fourth  District, 
City  of  St.  Louis,  Mo. 
"Notary  Public 
"[Seal]  Henry  A.   Kersting, 

"Notary  Public,  City  of  St.  Louis." 

[1-1]  Appellant  urges  that  the  affidavit  set 
wt  above  Is  fatally  defective,  and  that  by 
reason  of  such  defects  the  court  acquired  no' 
jurisdiction  over  appellant's  property.  It  is 
urged  that  the  affidavit,  being  signed  "East 
Side  Packing  Company,  a  Corporation,  (Per) 
w.  L.  Gooding,  Agent,"  Is  defective  because  a 
corporation  cannot  make  an  affidavit  The 
body  of  the  affidavit  shows  that  it  was  made 
°y  W.  L  Gooding,  who  also  signed  the  same 
as  the  agent  of  the  East  Side  Packing  Com- 
pany. Appellant  further  urges  that  the  affi- 
davit is  defective  because  it  fails  to  state  by 
what  authority  and  In  what  capacity  affiant 
is  acting,  and  cites  the  case  of  Orchard  v. 
Smith  (Sup,)  193  S.  W.  574,  In  support  of  his 
contention.     This  case,  however,  is  not  in 


this  case  are  governed  by  section  7637,  R.  S. 
1909,  and  not  section  2209.  The  last-named 
section  refers  to  the  form  of  affidavits  In  at- 
tachment proceedings  Instituted*  In  the  cir- 
cuit court,  and  states  that  the  "affidavit  shall 
be  made  by  the  plaintiff,  or  some  person  for 
him."  Section  7654,  R.  S.  1909,  provides 
that  the  law  governing  attachments  In  courts 
of  record  shall  apply  to  attachments  before 
justices  of  the  peace,  so  far  as  the  same  may 
not  be  inconsistent  with  the  provisions  which 
are  specially  applicable  to  the  latter.  There- 
fore it  is  not  necessary,  in  attachments  be- 
fore a  justice  of  the  peace,  that  the  affidavit 
recite  that  the  affiant  is  acting  for  the 
plaintiff.  This  Is  a  requirement  of  the  stat- 
utes in  attachments  instituted  In  a  court  of 
record,  but  does  not  apply  to  attachments  In- 
stituted in  a  justice  court  Godman  v.  Gor- 
don, 61  Mo.  App.  685 ;  section  7637,  R.  S. 
1009.  The  affidavit  before  us  shows  that  the 
name,  W.  L.  Gooding,  appears  in  the  body  of 
the  affidavit,  Is  signed  at  the  bottom  as 
agent,  and  is  sworn  to  before  a  notary  pub- 
lic. While  an  affidavit  is  absolutely  necessa- 
ry to  confer  jurisdiction,  yet  the  mere  fact 
that  the  affidavit  may  be  Imperfect  or  not  in 
proper  form  is  not  a  fatal  defect,  such  as  the 
appellant  here  '  contends.  First  National 
Bank  of  Appleton  City  v.  Griffith,  192  Mo. 
App.  443,  182  S.  W.  805.  Wte  think  the  af- 
fidavit Is  sufficient  Therefore  appellant's 
contention  that  there  was  no  affidavit,  and 
that  all  action  taken  In  the  court  below  was 
coram  non  judlce,  must  be  ruled  against  him. 

[4]  It  is  next  contended  that  the  court 
erred  In  giving  instruction  No.  1,  on  the  mo- 
don  of  plaintiff,  which  told  the  jury  that  If 
they  found  from  the  evidence  that  the  de- 
fendant had  formed  a  fraudulent  purpose,  in 
his  own  mind,  to  convey  or  assign  his  proper- 
ty, with  intent  to  prevent  the  plaintiff,  or  any 
of  the  other  creditors,  of  the  defendant  from 
reaching  It  or  applying  it  to.  their  just  claims 
and  such  purpose  was  about  to  be  carried 
out,  the  Jury  will  find  for  the  plaintiff.  This 
instruction  undertakes  to  follow  the  lan- 
guage of  the  statute,  and  Is  almost  an  identi- 
cal copy  of  an  instruction  set  out  in  Bowles 
Live  Stock  Commission  Ob.  v.  Guy  Hunter, 
91  Mo.  App.  loc.  cit  338,  which  the  court  held 
should  have  been  given. 

[S]  The  testimony  of  respondent's  salesman 
was  that  when  he  first  spoke  to  appellant 
about  paying  his  bill,  he  stated  he  was  going 
to  sell  his  ice  box  and  some  other  things  to 
help  pay  this  bill,  and  that  later,  on  the  occa- 
sion of  another  visit  he  told  the  salesman 
that  he  was  going  to  Chicago  and  would  need 
the  money,  and  could  not  pay  him  anything ; 
and  that  "he  was  going  to  sell  his  place  of 
business  out  his  stock  of  goods,  and  leave 
town." 

We  think  this  was  sufficient  testimony 
from  which  the  jury  may  reasonably  infer  a 
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fraudulent  design  or  purpose  on  the  part  of 
the  defendant,  to  convey  or  assign  his  prop- 
erty or  effects,  for  the  purpose  of  hindering 
or  delaying  creditors.  It  Is  true  that  fraud 
must  be  shown,  but  this  may  be  shown  by 
facts  and  circumstances  from  which  the  jury 
may  reasonably  infer  a  fraudulent  intent  or 
purpose.  There  was  sufficient  testimony  to 
submit  this  case  to  the  Jury  upon  the  theory 
stated  In  this  instruction.  It  is  true  this  tes- 
timony Is  disputed  by  the  appellant,  but  that 
was  a  question  for  the  consideration  of  the 
Jury. 

We  think  the  instructions,  taken  as  a 
whole,  are  In  proper  form.  Therefore  the 
commissioner  recommends  that  the  Judgment 
of  the  trial  court  be  affirmed. 

PER  CURIAM.  The  foregoing  opinion  of 
NIPPER,  C,  Is  adopted  as  the  opinion  of  the 
court. 

The  judgment  of  the. circuit  court  Is  ac- 
cordingly affirmed. 

REYNOLDS,  P.  J,  and  ALLEN  and  BECK- 
ER, JJ.,  concur. 


PEPER  t.  BELL.     (No.  16805.) 

(St.  Louis  Court  of  Appeals.  Missouri.  Feb. 
S,  1920.    Rehearing  Denied  Feb.  24,  1920.) 

1.  executors  and  administrators  (8=315(6) 
— oedeb  of  distribution  conclusive  in 
absence  of  appeal  as  to  distributee's 
shares,  but  not  as  to  administrator's 
commissions;   "final  judgment." 

An  order  of  distribution  made  under  Rev. 
St  1909,  |  246,  becomes  final  as  to  the  rights 
of  the  distributees  to  their  respective  shares 
when  no  appeal  is  taken  therefrom  under  sec- 
tion 289,  in  view  of  section  261,  but  where  such 
an  order,  in  addition  to  making  distribution, 
went  further  and  allowed  an  administrator  6 
per  cent,  commission  on  the  amounts  to  be  dis- 
tributed, the  order  was  not  a  final  judgment  as 
to  such  commission,  since  by  section  229  the 
question  of  compensation  of  an  administrator 
is  adjudicated  at  the  time  settlement  is  made. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Final 
Decree  or  Judgment.] 

2.  Executors  and  administrators  <8=>510(2) 
—no  appeal  lies  from  annual  settle- 
ment of  executor. 

No  appeal  lies  from  an  annual  settlement 
of  an  executor,  but  only  from  a  final  settlement, 
under  Rev.  St.  1909,  |  289.      . 

8.  Executors  and  administrators  <g=»501— 
Allowance  of  commissions  to  adminis- 
trator on  annual  accounting  not  final. 
Allowance  to  an  administrator  on  an  annual 
settlement  of  credits  for  commissions  is  not  a 
final  adjudication  as  to  the  right  of  the  admin- 
istrator to  such  credits,  and  such  an  allowance 


is  carried  over  and  can  be  excepted  to  on  final 
settlement 

4.  Executors  and  administrators  <8=»495{6) 
— Administrator  not  entitled  to  commis- 
sion on  distbibutve  share  not  accepted 
by  distributee. 
An  administrator  was  not  entitled  under 
Rev.  St  1909,  |  229,  to  a  commission  for  dis- 
tributing a  share  of  an  estate  under  order  of  the 
probate  court,  where  the  distributee  refused  to 
accept  it  although  such  share  was  set  aside 
under  instructions  of  the  probate  court  and  de- 
posited in  a  place  of  safe-keeping,  and  was,  sub- 
sequent to  the  death  of  the  administrator,  ac- 
cepted by  the  distributee. 

Appeal  from  St  Louis  Circuit  Court;  Vital 
W.  Garescbe,  Judge. 
"Not  to  be  officially  published." 

In  the  matter  of  the  estate  of  Charles  O. 

Peper,  deceased.  From  a  judgment  In  favor 
of  Christian  P.  Bell,  administrator  de  bonis 
non  of  Frederick  C.  Peper,  deceased,  on  ex- 
ceptions to  a  settlement  made  by  Carrie 
Miller  Peper,  as  executrix  of  Charles  6. 
Peper,  the  latter  appeals.    Affirmed. 

J.  D.  Johnson  and  Loomls  C  Johnson,  both 
of  St  Louis,  for  appellant. 

George  B.  Webster,  of  St  Louis,  for  re- 
spondent 

BIGGS,  O.  As  there  is  no  controversy  be- 
tween counsel  as  to  the  facts,  we  adopt  ap- 
pellant's statement. 

This  cause  originated  in  the  probate  court 
of  the  city  of  St  Louis,  and  arose  out  of 
that  court  sustaining  exceptions  to  the  set- 
tlement made  by  Carrie  Miller  Peper,  as 
executrix  of  Charles  G.  Peper,  deceased,  who 
at  the  time  of  his  death  was  administrator 
of  the  estate  of  Frederick  C.  Peper,  deceased, 
with  Christian  P.  Bell,  as  administrator  de 
bonis  non  of  said  last-mentioned  estate,  up  to 
the  date  of  Charles  G.  Peper's  death.  The 
probate  court  sustained  the  exceptions  to 
said  settlement  and  surcharged  the  Charles 
G.  Peper  estate  with  the  amount  of  commis- 
sions which  had  been  previously  allowed 
to  said  Charles  G.  Peper  by  said  St  Louis 
probate  court  in  the  settlement  he  made  dur- 
ing his  lifetime  as  administrator  of  the  said 
Frederick  C.  Peper  estate. 

Carrie  M.  Peper,  as  said  executrix  of  the 
Charles  G.  Peper  estate,  appealed  from  said 
judgment  of  the  probate  court  to  the  St 
Louis  circuit  court  The  latter  court  tried 
the  case  de  novo,  principally  on  an  agreed 
statement  of  facts,  and  rendered  a  judgment 
In  favor  of  said  Christian  P.  Bell,  as  ad- 
ministrator de  bonis  non  of  the  estate  of 
said  Frederick  C.  Peper,  and  against  Carrie 
Miller  Peper,  executrix  of  the  said  estate  of 
Charles  G.  Peper,  deceased,  and  the  American 
Surety  Company  of  New  York,  as  surety  on 
the  appeal  bond,   in   the  sum   of  $3,431.24, 
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from  which  Judgment  Carrie  M.  Peper,  bb 
executrix,  appealed  In  doe  coarse  to  this 
court 

The  particular  facte  bearing  on  the  ques- 
tions raised  for  decision  by  this  court  are 
the  following: 

The  St  Louis  probate  court,  at  its  June 
term,  1915,  which  was  more  than  one  year 
after  the  publication  of  notice  of  the  grant 
of  letters  of  administration  to  said  Charles 
G.  Peper,  and  after  all  claims  and  demands 
had  been  allowed  against  said  administration 
estate  and  paid,  made  an  order  therein  di- 
recting said  administrator  to  make  partial 
distribution  to  the  heirs  of  said  Frederick 
O.  Peper  the  aggregate  sum  of  $241,486.21 
of  the  personal  assets  belonging  to  said  es- 
tate, consisting  of  shares  of  stock  in  certain 
corporations  and  cash.  Under  that  order  the 
share  of  Caroline  J.  Peper,  a  sister  and  heir 
at  law  of  said  Frederick  O.  Peper,  consisted 
of  specified  shares  of  stock  aggregating  the 
actual  value  of  $57,296.76  and  958.99  In  cash, 
or  a  total  of  $57,352.74. 

In  the  same  order  the  court  expressly  al- 
lowed to  the  administrator,  and  authorized 
him  to  pay  himself,  out  of  the  personal  as- 
sets remaining  In  his  hands,  compensation 
as  administrator,  5  per  cent  commissions 
on  the  sum  distributed  by  said  order,  which 
allowance  totaled  the  sum  of  $12,074J26,  and 
Included  commissions  on  said  distributive 
share  of  said  Caroline  J.  Peper. 

All  of  the  heirs  excepting  Bald  Caroline 
J.  Peper  accepted  their  shares  under  said 
order.  At  the  December  term,  1915,  of  pro- 
bate court  Charles  G.  Peper  filed  his  third 
semiannual  settlement  as  administrator  of 
said  Frederick  O.  Peper  estate,  which  settle- 
ment was  duly  approved  by  the  court,  and  the 
administrator  took  credit  therein  for  the 
entire  $241,485.21  ordered  to  be  distributed 
as  aforesaid,  which  Included  said  share  of 
Caroline  J.  Peper,  and  also  took  credit  for 
the  $12,074.26  commissions,  in  accordance 
with  said  order  of  distribution,  which  left 
In  the  administrator's  hands  other  personal 
assetB  of  the  estate  of  the  total  inventoried 
value  of  $93,587.03. 

On  the  same  day  the  third  semiannual 
settlement  was  filed  and  approved  by  the 
probate  court  said  administrator  also  filed 
a  petition  in  that  court,  verified  by  affidavit 
showing  to  the  court  that  Bald  Caroline  J. 
Peper  had  been  tendered,  but  had  refused  to 
accept  and  receipt  for,  her  said  distributive 
share  of  the  estate,  that  the  administrator 
had  arranged  to  place  the  securities  and  cash 
constituting  said  share  "in  a  safe  deposit  box 
subject  to  the  Joint  control  of  the  American 
Surety  Company  of  New  York  and  himself 


until  said  Caroline  J.  Peper  accepts  and  re- 
ceipts for  same,"  and  praying  the  court  to  re- 
duce his  administrator's  bond  from  $400,000, 
the  amount  of  the  same  at  that  time,  to 
$20,000.     The  probate  court  sustained  the 


petition,  and  made  an  order  reducing  the 
bond  to  said  sum  of  $20,000. 

With  respect  to  the  depositing  of  said  se- 
curities and  cash,  the  agreed  statement  Of 
facts  In  the  case  contains  this  admission: 

"Thereafter,  under  Instructions  of  the  judge 
of  the  probate  court  of  the  city  of  St.  Louis, 
the  said  distributive  share  of  said  Caroline  J. 
Peper  was  set  aside  and  deposited  in  a  place 
of  safe-keeping  under  the  joint  custody  and 
control  of  said  Charles  O.  Peper,  as  adminis- 
trator, and  the  American  Surety  Company  of 
New  York,  as  surety  on  his  bond,  and  so  re- 
mained until  the  day  of  his  (Charles  6.  Peper's)  . 
death." 

The  record  does  not  disclose  Just  when 
Charles  O.  Peper  died;  but  bis  executrix, 
Carrie  M.  Peper,  filed  her  settlement  as  such 
executrix  in  the  St  Louis  probate  court  at 
the  September  term,  1916,  thereof,  with 
Christian  P.  Bell  as  administrator  de  bonis 
nan  of  Frederick  C.  Peper's  estate  up  to  the 
time  of  the  death  of  said  Chas.  G.  Peper,  In 
which  settlement  she  charged  her  testator, 
as  administrator  of  said  Frederick  C. 
Peper's  estate,  with  the  said  balance  of 
$93,587.03,  as  shown  by  his  third  semian- 
nual settlement  made  and  approved  by  and 
at  the  December  term,  1915,  of  said  court 
Christian  P.  Bell,  as  administrator  de  bonis 
non  of  said  Frederick  C.  Peper's  estate,  filed 
exceptions  to  that  settlement  alleging  that 
the  said  Charles  G.  Peper,  as  administrator 
of  the  Frederick  C  Peper  estate,  was  not 
entitled  to  the  commission  of  5  per  cent,  on 
said  distributive  share  of  Caroline  X  Peper, 
nor  to  some  other  commissions  he  had  taken 
credit  for,  because  he  had  not  "actually  dis- 
tributed" the  assets.  Said  exceptions  were 
sustained  by  the  probate  court,  and  the  ap- 
pellant here  was  ordered  by  that  court  to 
surcharge  her  settlement  account  accordingly. 

In  addition  to  the  foregoing  facts,  all  of 
which  were  developed  at  the  trial  In  the 
St  Louis  circuit  court,  It  is  admitted  by  the 
agreed  statement  of  facts  that  after  Christian 
P.  Bell  was  appointed  administrator  de  bonis 
non  of  Frederick  O.  Peper's  estate,  in  place 
of  Charles  G.  Peper,  deceased,  he  "reduced 
to  his  possession  the  aforesaid  distributive 
share  of  the  said  Caroline  J.  Peper,  without 
giving  any  receipt  therefor  to  Carrie  Miller 
Peper,  executrix"  of  Charles  G.  Peper,  and 
retained  custody  of  the  same  until  February 
28,  1917,  when  he  delivered  said  securities 
to  Caroline  J.  Peper,  who  receipted  to  him 
for  the  same. 

The  agreed  statement  of  facts  further  pro- 
vides "that  if  the  court  finds  as  a  matter  a 
of  law  that  the  account  of  Carrie  Miller 
Peper,  executrix  of  the  estate  of  Charles  G. 
Peper,  deceased  administrator  of  the  estate 
of  F.  C.  Peper,  deceased,  should  be  surcharg- 
ed, as  contended  for  by  the  respondent,  that 
the  amount  for  which  the  said  Carrie  Miller 
Peper,  executrix  of  the  estate  of  Charles  G. 
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Peper,  deceased  administrator  of  the  estate 
of  F.  C.  Peper,  deceased,  is  liable,  is  the 
commission  on  toe  distributive  share  of  Car- 
oline J.  Peper,  amounting  to  $2,866.63,  and 
an  additional  sum  of  $614.61,  the  same  being 
commissions  for  which  Charles  G.  Peper  took 
credit"  In  said  third  semiannual  settlement 

It  does  not  appear  specifically  whether 
Christian  P.  Bell  has  charged  or  will  charge 
the  Frederick  C.  Peper  estate  5  per  cent, 
commissions  on  said  distributive  snare  of  Car- 
oline J.  Peper,  to  wit,  $57,352.74,  as  afore- 
said; but,  if  Charles  G.  Peper  was  not  enti- 
tled to  said  commissions,  then  Christian  P. 
Bell,  his  successor  and  administrator  de 
bonis  non  of  the  Frederick  O.  Peper  estate, 
was  or  is  entitled  to  the  same.  Therefore 
practically  the  only  question  or  controversy 
here  is:  Which  one  of  the  two  administrators 
is  entitled  to  said  commissions? 

The  foregoing  facts  present  two  questions : 
(1)  Whether  that  part  of  the  order  of  partial 
distribution  made  by  the  probate  court  at 
the  June  term,  1915,  allowing  Charles  G. 
Peper  the  5  per  cent,  commission  on  the  dis- 
tributive share  of  Caroline  J.  Peper,  was 
a  final  judgment  on  such  question ;  if  so,  that 
would  settle  the  matter,  Inasmuch  as  it  is 
admitted  there  was  no  appeal  taken  from 
said  order  and  judgment;  and  (2)  under  the 
facts  heretofore  stated,  was  Charles  G.  Peper, 
as  a  matter  of  law,  entitled  to  the  commis- 
sions on  the  share  of  Caroline  J.  Peper,  he 
not  having  actually  distributed  the  fund^  to 
her,  because  of  the  fact  that  she  refused  to 
receive  it? 

[1]  I.  As  to  the  effect  of  the  order  of  par- 
tial distribution  made  at  the  June  term,  1915: 
This  order  was  based  on  section  246,  K.  S. 
1909,  which  provides  that  on  a  showing  that 
there  is  sufficient  money  to  satisfy  all  de- 
mands against  the  estate  the  court  shall 
order  the  payment  of  legacies  and  the  dis- 
tribution of  shares.  By  virtue  of  section 
289  of  the  statutes  an  appeal. could  be  taken 
from  the  order  of  partial  distribution  made 
by  authority  of  section  246.  An  appeal  not 
having  been  perfected  within  the  time  re- 
quired by  law,  the  order  became  a  final  judg- 
ment as  to  the  rights  of  the  distributees  to 
their  respective  shares.  Section  251,  B.  S. 
1909;  Freeland  v.  Wilson,  18  Mo.  380;  Pound 
v.  Casslty,  166  Mo.  419,  66  S.  W.  273. 

However,  in  addition  to  making  the  par- 
tial distribution,  the  order  In  this  case  went 
further  and  allowed  the  administrator  5  per 
cent  commission  on  the  amounts  to  be  dis- 
tributed. As  to  the  effect  and  scope  of  this 
part  of  the  order,  we  do  not  think  the  order 
was  a  final  judgment  as  to  such  matter,  as 
it  was  not  the  time  or  place  to  settle  the 
matter  of  the  compensation  of  the  adminis- 
trator. By  section  229  of  the  statutes  the 
question  of  the  compensation  of  the  adminis- 
trator is  adjudicated  at  the  time  a  settle- 
ment is  made,  and  under  the  decisions  here- 


inafter referred,  to  such  matter  does  not 
become  finally  adjudicated  until  after  final 
settlement  unappealed  from. 

[2]  And  by  the  construction  given  by  our 
courts  to  section  289  an  appeal  does  not  He 
from  an  annual  settlement  of  an  executor,  but 
only  from  a  final  settlement.  An  annual  set- 
tlement has  none  of  the  attributes  of  a  final 
judgment  and  is  not  conclusive  on  any  one. 
Picot  v.  CFallon,  85  Mo,  29,  86  Am.  Dec.  134; 
Baker  y.  Schoeneman,  41  Mo.  391;  State, 
to  Use,  v.  Hoster,  61  Ma  544;  In  re  Davis, 
62  Ma  450;  North  v.  Priest,  81  Mo.  561;  In 
re  Annual  Settlement  of  Barnes,  43  Ma  App. 
295. 

The  judgment  of  partial  distribution  was 
conclusive  only  as  to  such  matters  that  were 
necessarily  involved  in  the  application  for 
the  order  and  came  within  the  purview  of 
section  246  of  the  statute,  which  authorized 
the  order.  2  Black  on  Judgments  (2d  Ed.) 
M  611-617;  Fish  v.  Lightner  et  al..  44  Mo. 
268;  Baumhoff  v.  Bailroad,  205  Mo.  loc.  cit 
264,  104  S.  W.  5, 120  Am.  Bt  Hep.  745;  North 
St  Louis  Gym.  Society  v.  Hagerman,  232  Ma 
693,  135  S.  W.  42;  Sparhawk  v.  BueU's 
Adm'r,  9  Vt  41. 

[3]  It  appears  that  the  administrator, 
Charles  G.  Peper,  at  the  December  term, 
1915,  filed  a  settlement  in  the  estate  and 
took  credit  for  the  commissions  referred  to, 
but  this  did  not  adjudicate  finally  his  right 
to  the  commissions,  as  it  was  an  annual  set- 
tlement and  could  not  be  appealed  from. 
The  commissions  may,  and  frequently  are, 
allowed  at  the  time  of  making  annual  settle- 
ment but  as  was  said  by  this  court  In  Be 
Annual  Settlement  of  Barnes,  supra,  an  ap- 
peal taken  from  such  allowance  in  an  an- 
nual settlement  would  be  premature.  Such 
matter  of  allowance  is  carried  over  and  can 
be  excepted  to  on  final  settlement 

It  follows  that  the  right  of  Charles  G. 
Peper  to  the  commissions  in  controversy  was 
not  finally  adjudicated  by  the  order  of  par- 
tial distribution  made  at  the  June  term, 
1915. 

[4]  II.  On  the  second  proposition  Involved 
as  to  the  right  of  Charles  G.  Peper*s  estate 
to  have  the  6  per  cent  commission  on  the 
distributive  share  of  Caroline  J.  Peper,  we 
must  rule  against  appellant,  and  this  by 
rengon  of  the  construction  placed  on  section 
229  of  the  statutes  by  this  court  in  Estate  of 
Garrison,  77  Mo.  App.  333,  and  in  Be  Peters, 
128  Mo.  App.  666,  loc.  cit  672,  107  S.  W.  40tL 
This  distributive  share  under  the  facts  was 
never  actually  disbursed  and  paid  out  by 
Charles  G.  Peper. to  the  distributee,  Caroline 
J.  Peper.  True,  the  share  was  ordered  paid 
to  her  by  the  order  of  partial  distribution  of 
June  term,  1915,  and  It  may  be  conceded 
for  argument's  sake  that  the  effect  of  this 
order  was  to  place  the  equitable  title  to  such 
share  In  Caroline  J.  Peper,  and  for  which 
she   could   have   maintained  a  suit   direct 
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against  the  executor  or  upon  his  bond  upon 
refusal  to  pay,  as  contended  by  appellant; 
still  the  share  was  not  actually  paid  to  her 
by  the  executor,  because  she  refused  to  ac- 
cept it,  and  until  it  was  in  fact  actually  paid 
he  was  not  entitled  to  charge  a  commission 
thereon. 

Under  the  admitted  facts  this  distributive 
share  of  Caroline  J.  Peper  was  set  aside  un- 
der the  instructions  of  the  probate  court 
and  deposited  in  a  place  of  safe-keeping  un- 
der the  control  and  custody  of  the  executor, 
Charles  O.  Peper,  and  the  surety  on  his 
bond,  and  remained  there  until  after  his 
death.  This  did  not  amount  to  a  disburse- 
ment of  the  share  to  Caroline  J.  Peper  so  as 
to  entitle  the  executor,  Charles  G.  Peper,  to 
the  5  per  cent,  commission  on  said  share. 

After  referring  to  the  construction  placed 
on  section  222,  B  S.  1880,  now  section  229 
of  the  Revision  of  1909,  by  the  Supreme  Court 
in  Hawkins  v.  Cunningham,  67  Mo.  loc.  clt 
418,  and  Hitchcock  v.  Moeher,  106  Mo.  loc. 
clt  582,  17  S.  W.  688,  this  court,  in  Garrison 
v.  Trust  Co.,  77  Ma  App.  loc.  clt  338,  says: 

"From  reason,  as  well  as  on  the  authority  of 
the  cases  cited  above,  we  hold  that  the  6  per 
cent,  commission  allowed  administrator!  for 
their  services  is  not  earned  until  the  sum  on 
which  it  is  claimed  has  been  fully  administered, 
that  is,  rightfully  paid  out  in  the  doe  course  of 
administration  to  creditors  or  distributees  of  the 
estate." 

To  the  same  effect  is  In  re  Estate  of 
Boothe,  38  Mo.  App.  456. 

It  follows  that  the  commissioner  recom- 
mends that  the  Judgment  be  affirmed. 

PEB  CURIAM.  The  foregoing  opinion  of 
BIGGS,  G*  is  adopted  as  the  opinion  of  the 
court. 

The  Judgment  of  the  circuit  court  is  ac- 
cordingly affirmed. 

BEYNOLDS,  P.  J.,  and  ALLEN  and 
BECKER,  JJ,  concur. 
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L  PLEADING  €=>291(1>— ANSWER  OB  BEPLICA- 
TlOIf   ADMITTING  EXECUTION  OF  WRITTEN  IN- 
STRUMENT,  BUT  ALLEGING  IT   TO   HAVE   BEEN 
PROCURED  BT  FRAUD,  NEED  NOT  BE  VERIFIED. 
Rev.  St.  1909,  f  1985,  providing  that,  where 
pleading  is  founded  upon   written   instrument 
charged  to  have  been  executed  by  adverse  par- 
ty, not  alleged  therein  to  be  lost  or  destroyed, 


the  execution  of  such  instrument  shall  be  ad- 
Judged  confessed  unless  the  adverse  party  de- 
nies execution  by  answer  or  replication  verified 
by  affidavit,  does  not  require  verification  of  de- 
nial or  reply,  where  execution  is  admitted  or 
claimed  to  have  been  induced  by  fraud  in  order 
that  the  defense  of  fraud  may  be  interposed. 

2.  HMt.r.i.m  «j=»i7(2>— Inducing  ignorant  em> 

PLOTE  TO  BION  RELEASE  ON  REPRESENTATION 
THAT  IT  WAS  A  REPORT  AVOIDS  THE  RELEASE. 

Injured  employe's  release,  discharging  em- 
ployer from  liability  procured  by  defendant's 
claim  agent  by  leading  employe,  who  was  un- 
able to  read  and  to  whom  release  was  not  read, 
to  believe  that  he  was  signing  merely  a  report 
giving  the  details  of  the  accident,  held  void, 
having  been  obtained  by  fraud. 

3.  Negligence  <8=»141(12)  —  Instruction  as 
to  effect  of  contributory  negligence  or 
recovery  approved. 

Where  court  bad  instructed  Jury  as  to  what 
they  must  find  before  they  could  find  for  plain- 
tiff, an  instruction  that  if  they  find  for  the 
plaintiff  and  find  him  guilty  of  contributory  neg- 
ligence they  will,  in  assessing  his  damages,  etc., 
held  proper  under  federal  Employers'  liability 
Act  (U.  S.  Comp.  St.  i|  8657-8665.) 

Appeal  from  St  Louis  Circuit  Court ;   Wil- 
liam T.  Jones,  Judge.  - 
"Not  to  be  officially  published." 

Action  by  John  Uhilderls  against  the 
Northern  Pacific  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals, 
Affirmed. 

Fauntleroy,  Cullen  ft  Hay,  of  St  Loul*,  for 
appellant. 

Ernest  C.  Dodge  and  Safford  ft  Maraalek, 
all  of  St  Louis,  for  respondent 

NIPPER,  O.  This  is  an  action  for  dam- 
ages brought  by  the  plaintiff  against  the  de- 
fendant In  the  circuit  court  of  the  city  of  St 
Louis.  The  petition  filed  in  this  case  al- 
leged that  the  defendant  is  engaged,  as  a 
common  carrier,  In  Interstate  commerce,  and 
having  an  office  for  the  transaction  of  busf- 
ness  lu  the  city  of  St  Louis,  Mo. 

That  on  the  14th  of  November,  1912,  defend 
ant  was  engaged  in  repairing  its  tracks  and 
bridges  at  Missoula,  Mont,  through  a  crew 
of  employes,  who  were  housed  and  fed  In  a 
bunk  car  attached  to  one  of  defendant's 
trains;  that  in  making  repairs,  defendant 
transported  said  crew  and  their  repair  mate- 
rials from  this  bunk  train  to  the  point  on 
said  road  where  the  repairs  were  to  be  made 
by  means  of  hand  cars;  that  one  of  these 
hand  cars  was  In  bad  repair,  and  that  on  the 
14th  of  November,  1912,  while  plaintiff  was 
riding  the  broken  hand  car,  at  the  direction 
of  his  foreman,  said  car  was  derailed,  by 
reason  of  the  manner  In  which  the  cars  be- 
hind. It  were  operated,  and  plaintiff  suffered 
the  Injuries  for  which  he  claims  damages. 
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The  answer  was  a  general  denial  and  a 
plea  of  contributory  negligence,  and  a  fur- 
ther plea  that  prior  to  the  time  plaintiff  Hied 
his  petition  he  had,  in  consideration  of  the 
sum  of  $25  paid  him  by  the  defendant,  re- 
leased, acquitted,  and  discharged  defendant 
from  any  and  all  causes  of  action.  This  pur- 
ported release  was  set  out  in  defendant's  an- 
swer. 

Plaintiff  in  his  reply  to  this  answer  de- 
nied the  charge  of  contributory  negligence, 
admitted  the  signing  of  the  release  in  ques- 
tion, but  alleged  that  defendant  had  induced 
plaintiff  to  sign  and  deliver  the  release  re- 
ferred to,  by  falsely  stating  to  him  and  In- 
ducing him  to  believe  that  this  release  was 
a  mere  report  of  the  facts  concerning  the 
manner  in  which  plaintiff  received  his  in- 
juries, and  that  at  the  time  of  the  signing  of 
the  release  in  question  plaintiff  "was  sick 
and  injured,  ignorant  and  uneducated,  and 
unable  to  read  said  release,"  and  that  later 
plaintiff  accepted  said  sum  of  $26,  believing 
that  it  was  paid  him  In  consideration  of  his 
signing  a  report  to  defendant,  and  not  as 
compensation  for  any  injuries  he  had  re- 
ceived; that  plaintiff  had  tendered  to  the 
defendant  the  sum  received,  together  with  in- 
terest This  reply  was  not  verified  by  affi- 
davit At  the  trial  in  the  court  below,  the 
jury  returned  a  verdict  for  plaintiff  against 
defendant  for  $530,  less  $30.  After  unsuc- 
cessfully moving  for  a  new  trial,  defendant 
'brings  this  case  here  by  appeal. 

The  evidence  offered  on  the  part  of  the 
plaintiff  was  to  the  effect  that  at  about  the 
time  mentioned  in  his  petition  he  and  other 
track  laborers  were  repairing  defendant's 
track  near  Missoula,  Mont ;  that  one  of  the 
hand  cars  upon  which  they  rode  was  out  of 
order,  and  had  been  for  some  time,  and  that 
this  fact  was  known  to  defendant's  foreman ; 
that  on  the  day  this  accident  occurred  the 
broken  hand  car  was  placed  on  defendant's 
track,  at  the  direction  of  its  foreman,  and 
that  the  other  hand  cars,  about  three  in  num- 
ber, were  placed  immediately  behind  this 
broken  car,  so  that  they  might  push  it  along 
defendant's  track  toward  the  bunk  car  where 
they  were  going;  that  the  car  immediately 
behind  the  broken  hand  car,  In  striking  the 
front  car,  would  tend  to  tilt  the  front  wheels ; 
that  defendant's  foreman  had  admonished 
them  to  drive  fast  as  there  was  a  train  ap- 
proaching, and  that  under  these  circumstances 
the  front  of  the  broken  car  upon  which 
plaintiff  was  riding  was  derailed,  throwing 
plaintiff  from  said  car,  at  which  time  he  re- 
ceived the  injuries  complained  of ;  that  after 
being  In  the  hospital  for  some  time  he  con- 
versed with  defendant's  claim  agent,  through 
one  Gustas ;  that  at  that  time,  which  was  on 
or  about  the  9th  of  January,  1913,  the  claim 
agent  stated,  "We  ought  to  make  a  report  to 
the  company;"  that  he  wrote  out  something, 
had  the  plaintiff  sign  it  and  stated  he  would 


send  It  to  the  company,  and  In  about  six 
days  would  hear  what  the  company  had  to 
say;  that  he  went  back  to  the  claim  agent, 
accompanied  by  the  Greek  fruit  man  Gustas, 
a  few  days  later,  and  at  that  time  they  of- 
fered him  $25,  and  told  him  if  he  had  wit- 
nesses he  could  have  more  money,  "and  they 
laughed  to  one  another;  they  were  making 
fun  out  of  It";  that  the  claim  agent  never 
read  the  report  to  him;  that  he  could  not 
read  it  himself;  that  nobody  read  It  to  him; 
and  that  at  that  time  be  did  not  know  any- 
thing about  such  business  as  a  settlement 
All  the  evidence  offered  on  the  part  of  the 
plaintiff  tended  to  support  his  theory  of  the 
case,  nils  testimony  was  denied  by  defend- 
ant's witnesses. 

The  first  assignment  of  error  made  by  the 
defendant  was  that  the  court  should  have 
sustained  its  motion  for  judgment  on  the 
pleadings,  inasmuch  as  the  reply  filed  by  the 
plaintiff  was  not  verified,  as  required  by  sec- 
tion 1985,  R.  S.  1909,  which  statute,  so  far 
as  It  relates  to  the  question  of  verification, 
is  as  follows: 

"When  any  petition  or  other  pleading  shall 
be  founded  upon  any  instrument  in  writing, 
charged  to  have  been  executed  by  the  other 
4>arty  and  not  alleged  therein  to  be  lost  or  de- 
stroyed, the  execution  of  such  instrument  shall 
be  adjudged  confessed,  unless  the  party  charg- 
ed to  have  executed  the  same  deny  the  execu- 
tion thereof,  by  answer  or  replication,  verified 
by  affidavit" 

In  support  of  its  contention  that  It  was 
entitled  to  judgment  on  the  pleadings  by 
reason  of  said  failure  to  verify,  defendant 
cites  Beck  &  Paull  Lithographing  Co.  v. 
Obert,  54  Mo.  App.  240;  Avery  Co.  v.  Powell, 
174  Mo.  App.  628,  161  S.  W.  335;  Dearborn 
Canning  Co.  v.  Kansas  City,  C,  C.  &  St  J. 
Railway  Co.,  188  Mo.  App.  208,  175  S.  W.  93. 
In  Beck  v.  Obert,  supra,  the  court  merely 
held  "that  the  alleged  fraud  pertained  to  the 
execution  of  the  contract  and  not  to  its  in- 
ducement," and  that  if  an  objection  had  been 
made  on  the  trial,  the  court  was  of  the  opin- 
ion that  the  admission  of  the  evidence  would 
have  been  error.  In  the  case  of  Avery  Co.  v. 
Powell,  supra,  In  speaking  of  this  proposi- 
tion, the  court  stated : 

"Since  there  was  a  total  failure  to  establish 
the  defense  of  fraud,  whether  it  be  considered 
in  the  pleading  for  failure  to  verify  or  in  the 
evidence  adduced  to  support  the  charge,  and  a 
corresponding  admission  of  the  facts  upon 
which  plaintiff's  cause  of  action  rests,"  the 
judgment  was  reversed. 

[1]  In  the  case  of  Dearborn  Canning  Co. 
v.  Kansas  City,  C,  C.  4  St  J.  Railway  Co, 
supra,  the  court  held  that  the  replication 
containing  the  denial  of  the  execution  of  the 
written  contract  should  be  verified  by  affi- 
davit "where  there  was  neither  fraud  nor 
mistake."    It  was  also  held  In  Whitwell  v. 
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City  of  Aurora,  189  Mo.  App.  597,  128  S.  W. 
1043,  that  a  denial,  not  being  verified  by 
affidavit,  did  not  pot  in  issue  the  execution  of 
the  release,  where  it  was  not  claimed  any 
fraud  was  practiced  upon  the  plaintiff  who 
sought  to  have  the  release  set  aside.  An  eli- 
mination of  the  statute  above  referred  to,  as 
well  as  the  decisions  of  onr  courts,  leads  us 
to  the  conclusion  that  it  was  not  intended 
by  said  statute-  to  require  verification  of  a 
denial  or  a  reply  In  cases  of  this  kind,  in 
order  that  the  defense  of  fraud,  especially  as 
to  the  Inducement,  may  be  Interposed,  but 
Is  only  Intended  to  mean,  and  so  states,  that 
In  case  there  Is  no  verification,  "the  execu- 
tion of  such  instrument  shall  be  adjudged 
confessed." 

As  stated  in  the  case  of  Fenn  v.  Reber, 
153  Mo.  App.  loc.  dt  286,  132  S.  W.  632: 

"Even  in  a  case  where  the  maker  of  a  note 
has  failed  to  deny  its  execution  under  oath  and 
has  admitted  its  execution,  its  legality  is  open 
to  contest  without  a  denial  of  the  execution  of 
the  note,  verified  by  affidavit  Wells  v.  Hob- 
son,  91  Mo.  App.  379.  It  la  held  in  Johnson 
t.  Woodmen  of  the  World,  118  Mo.  App.  98, 
95  S.  W.  951,  that  though  the  execution  of  a 
contract  *  *  *  is  not  denied,  it  is  open  to 
the  defendant  to  prove  that  it  never  existed,  or 
that  the  consideration  for  it  had  failed." 

[21  We  are  of  the  opinion  that  defendant 
was  not  entitled  to  Judgment  on  the  plead- 
ings. Plaintiff  admits  the  execution  of  the 
release  set  out  in  the  defendant's  answer, 
but  if  its  execution  was  induced  or  obtained 
under  the  circumstances  claimed  In  his  reply, 
then  there  was  fraud  of  such  character  as 
to  render  the  release  void,  and  such  defense 
may  be  made  even  though  the  reply  is  not 
verified  and  the  execution  of  the  release  con- 
fessed. Hammerslough  v.  Cheatham,  84  Mo. 
13;  Fenn  v.  Reber,  supra,  153  Mo.  App.  219, 
132  S.  W.  627.  In  this  case,  fraud  In  the  In- 
ducement Is  alleged  in  plaintiff's  reply,  and, 
If  plaintiff's  testimony  is  to  be  considered, 
there  were  sufficient  facts  upon  which  to  sub- 
mit this  theory  of  the  case  to  the  jury.  As 
was  said*  in  Hubbard  v.  Lusk  et  al.,  181  S. 
W.  loc  dt  1030: 

"The  law  will  give  aid  to  the  unfortunate 
whose  ignorance  and  necessities  have  been 
made  the  means  of  an  unfair  or  unjust  con- 
tract" 

[3]  Appellant  further  objects  to  the  giving 
of  plaintiff's  Instruction  No.  5,  but  we  find 
this  objection  without  merit  The  jury  are 
told  in  Instruction  No.  1  what  they  must  find 
before  they  can  find  for  the  plaintiff.  In- 
struction No.  5  tells  them  that  if  they  do 
find  for  the  plaintiff  and  find  him  guilty  of 
contributory  negligence,  they  will,  In  assess- 
ing his  damages,  etc.  This  is  a  correct  in- 
struction, and  is  In  conformity  with  the  in- 
terpretation of  the  Employers'  Liability  Act 


(U.  S.  Oomp.  St.  g{  8657-8665),  given  by  the 
Supreme  Court  of  the  United  States,  in  the 
case  of  Seaboard  Air  Line  v.  Tilghman,  237 
U.  S.  loc.  dt.  501,  35  Sup.  Ot  653,  69  L.  Ed. 
1069.  Finding  no  error  in  the  record,  the 
commissioner  recommends  that  the  Judgment 
of  the  trial  court  be  affirmed. 

PER  CURIAM.  The  foregoing  opinion  of 
NIPPER,  C,  is  adopted  as  the  opinion  of 
the  court 

The  Judgment  of  the  circuit  court  is  ac- 
cordingly affirmed. 


REYNOLDS,     P.    J.,    and    ALLEN 
BECKER,  JJ.,  concur. 


and 


NEWELL,  Public  Administrator,  v.  KERN. 
(No.  15855.) 

(St  Louis  Court  of  Appeals.  Missouri  Argued 
and  Submitted  Jan.  9,  1920.  Opinion  Filed 
Feb.  8,  1920.  Rehearing  Denied  Feb.  19, 
1920.) 

1.  Wills  <8=»673— Devise  construed  to  give 
absolute  title  to  pebsonalty  not  dl- 
pbe8sed  with  tbust  fob  children. 

Under  a  will  providing  that  after  the  death 
of  testator's  wife  "the  balance  of  my  personal 
property,  as  well  as  the  proceeds  of  rents  and 
leases  of  my  estate,  shall  pass  to  my  daughter, 
*  *  *  or  be  applied  and  used  for  the  educa- 
tion of  her  child  or  children  if  she  should  have 
any,"  absolute  title  to  the  personalty  passed  to 
the  daughter,  not  impressed  with  any  trust  for 
her  children,  and  it  became  assets  of  her  estate. 

2.  Wills  «3=»472—  Fntsr  provision  prevails 

OVER  LAST. 

The  first  provision  of  a  will  prevails  over 
the  last 

3.  Executors  and  administrators  9=385(3) 
—Public  administrator  mat  recover  con- 
cealed PROPERTY  WITHOUT  IDENTIFYING  IT. 

Under  Rev.  St  1909,  |  70,  and  in  view  of 
section  73,  the  specific  property  alleged  by  the 
public  administrator  to  have  been  detained,  con- 
cealed, or  held  out  need  not  be  identified  to  en- 
able him  to  recover  it 

4.  Executors  and  administrators  <J=»85(6)— 
Evidence  as  to  excluded  son's  consent 
to  division  of  personalty  of  mother's 
estate  held  a  question  fob  the  jury. 

In  a  proceeding  by  a  public  administrator 
under  Rev.  St  1909,  g  70,  for  discovery  of  as- 
sets which  had  been  divided  between  defendant 
and  his  brother  and  sisters,  evidence  as  to 
whether  another  brother  had  consented  to  the 
division,  and  as  to  whether,  while  confined  in 
the  penitentiary,  he  had  been  informed  by  de- 
fendant of  the  division,  or  had  assented  to  it 
held  to  make  a  question  for  the  jury. 
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5.  ExKCtrross  AifD  administrators  <6to»85(8) 

— INTEBEST    IS    ALLOWABLE    ON    PUBLIC    AD- 
MINISTBATOB'S   BECOVEBY   OF  CONCEALED   AS* 

SETS. 

In  a  proceeding  by  the  public  administrator 
against  defendant  and  son  of  the  intestate,  who 
had  received  a  share  in  the  division  of  her  per- 
sonalty for  the  discovery  of  assets,  interest  on 
the  recovery  was  allowable  under  Bev.  St.  1909, 
|  7179,  where  it  appeared  that  defendant  had 
unlawfully  withheld  assets. 

Appeal  from  St  Louis  Circuit  Court;   Vi- 
tal W.  Garesche,  Judge. 
"Not  to  be  officially  published." 

Proceeding  by  James  P.  Newell,  Public  Ad- 
ministrator, in  charge  of  the  estate  of  Mary 
A.  Kern,  deceased,  against  John  J.  Kern. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

W.  F.  Heldeman,  of  St.  Louis,  for  appel- 
lant 

Seebert  G.  Jones  and  Foster  H.  Brown, 
both  of  St  Louis,  for  respondent 

REYNOLDS,  P.  J.  This  is  a  proceeding 
under  section  70,  Revised  Statutes  1909,  by 
the  administrator  of  the  estate  of  Mary  A. 
Kern,  for  the  discovery  of  assets,  as  it  is 
commonly  called.  Citation  was  duly  issued 
and  interrogatories  filed,  to  which  the  defend- 
ant John  J.  Kern,  filed  his  answer,  denying, 
generally  and  specifically,  that  he  had  any 
property  belonging  to  the  estate  of  deceased 
in  his  hands;  admits  that  the  administrator 
made  a  demand  on  him  for  whatever  prop- 
erty belonging  to  the  estate  of  Mary  A.  Kern 
that  had  come  into  his  hands  in  1902,  but 
avers  that  he  did  not  refuse  to  deliver  to 
the  administrator  any  such  property,  con- 
tending that  the  administrator  had  no  legal 
right  to  the  possession  or  control  of  any  per- 
sonal property  found  after  the  demise  of 
Mary  A.  Kern,  which,  presumably,  had  been 
in  her  possession  during  her  lifetime,  be- 
cause, first  whatever  that  property  consisted 
of  was  not  owned  by  her  but  was  derived 
from  property  given  to  her  In  trust  for  her 
children,  including  respondent,  by  the  last 
will  and  testament  of  respondent's  grand- 
father, the  father  of  Mrs.  Mary  A.  Kern ;  and, 
secondly,  that  the  personal  property  or  pro- 
ceeds thereof  had  long  since  been  distributed 
among  all  the  parties  entitled  thereto,  that 
is  to  say,  her  children,  including  the  re- 
spondent and  her  husband,  and  that  there 
were  no  debts  of  Mary  A.  Kern,  deceased,  to 
pay,  no  debts  due  her  to  be  collected,  at  the 
time  of  her  death  and  at  no  time  since  her 
death,  and  no  property,  money,  papers,  or 
other  estate  to  be  injured,  wasted  or  lost 
and  it  was  unnecessary  to  administer  on  her 
alleged  estate. 

On  a  trial  of  the  cause  before  the  Probate 
Court  that  court  ordered  respondent  to  pay 


over  and  deliver  to  the  administrator  the 
sum  of  $219.47,  and  that  .defendant  pay  the 
costs.  On  an  appeal  to  the  circuit  court  and 
a  trial  there,  a  Jury  being  waived,  the  court 
found  against  the  defendant  In  the  sum  of 
$219.41,  principal,  and  Interest  on  it  at  the 
rate  of  6  per  cent  from  August  1,  1912,  in- 
terest amounting  to  $62.53,  a  total  of  $281.&4, 
for  which  Judgment  was  entered  and  from 
which  Judgment  defendant  John  J.  Kern  has 
duly  appealed. 

The  proceeding  appears  to  have  been  in- 
stituted January  4,  1916,  that  appearing  to 
be  the  date  when  the  affidavit  of  the  admin- 
istrator, charging  defendant  with  conceal- 
ment of  assets,  was  filed.  Mrs.  Mary  A. 
Kern  died  October  23,  1911.  There  was  evi- 
dence to  the  effect  that  the  balance  of  the 
estate  of  Mrs.  Kern  was  of  the  net  value  of 
$5,988.26,  which  was  divided  among  two  sis- 
ters, a  brother  Gustavus,  and  defendant  John 
J.  Kern,  each  party  receiving  a  fourth,  and 
each  of  the  parties  contributing  $100,  which 
was  put  in  bank  for  account  of  George  Kern 
upon  his  release  from  the  penitentiary  where 
he  was  confined.  There  is  no  complaint 
made  that  the  Judgment  is  erroneous  in 
amount  if  there  should  be  any  Judgment  at 
all,  save  as  to  the  amount  of  interest  the 
right  to  which,  but  not  the  amount  thereof, 
being  disputed  by  the  appellant  It  is  to  be 
assumed  that  the  Interest  was  calculated 
from  the  date  upon  which  it  was  in  evidence 
that  the  money,  assets,  etc,  came  into  the 
hands  of  the  defendant  assuming  correct  ac- 
tion on  the  part  of  the  trial  court  in  the  ab- 
sence of  anything  to  the  contrary  appearing. 

The  administrator  of  Mrs.  Mary  A.  Kern's 
estate  was  not  appointed  until  November 
18th,  1915,  when,  on  petition  of  George  Kern, 
her  son,  on  January  4,  1916,  the  estate  was 
ordered  into  the  hands  of  the  public  admin- 
istrator, who,  as  such,  then  took  charge  and 
instituted  this  proceeding. 

It  is  practically  conceded  by  all  parties 
that  at  the  time  the  four  children  of  Mrs. 
Mary  Kern  made  distribution  of  her  estate 
among  themselves,  the  total  value  was 
$6690.26,  and  consisted  of  money,  stocks, 
bonds,  and  notes,  with  no  debts  and  no  out- 
standing claims,  and  that  an  administrator 
was  not  then  necessary.  The  gravamen  of  this 
present  action  proceeds  on  the  theory  that 
George  Kern,  one  of  the  five  heirs,  had  not  re- 
ceived his  proper  proportion  of  his  mother's 
estate.  The  administrator  brought  this  pro- 
ceeding to  recover  from  John  J.  Kern  about 
one-fifth  of  the  share  John  had  received; 
that  is  one-fourth  of  the  whole  net  estate, 
that  is  to  say  one-fifth  of  $1497.06.  The 
property  of  which  Mrs.  Mary  A.  Kern  died 
possessed  came  to  her  under  the  provisions  of 
the  will  of  her  father,  Clemenz  Zimmerman.* 
That  will,  probated  February  11,  1875,  in  the 
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Probate  Court  of  the  city  of  St  Louis,  after 
providing  for  the  payment  of  his  debts  and 
funeral  expenses,  proceeds: 

"I  give  and  bequeath  all  my  personal  estate 
to  my  beloved  wife,  Catharine  Zimmerman,  to 
nee  and  dispose  of  the  same,  for  her  own  benefit 
and  support  during  her  lifetime,  she,  my  said 
beloved  wife,  Catharine,  shall  also,  for  her  own 
nae  and  support,  receive  the  proceeds  of  the 
rents  and  leases  of  my  real  estate  until  her 
death,  when  the  balance  of  my  personal  prop- 
erty, as  well  as  the  proceeds  of  rents  and  leases 
of  my  real  estate,  shall  pass  to  my  daughter, 
Maria  Anna  Zimmerman,  or  be  applied  and  used 
for  the  education  of  her  child  or  children  if  she 
should  have  any.  The  houses  on  my  real  estate 
shall  be  kept  in  good  order  and  repair,  and  may 
be  rebuilt  if  necessary. 

"All  my  real  estate  I  give  and  bequeath  to 
the  child  or  children  of  my  said  daughter  Maria 
Anna,  if  she  should  have  any.  Should  my  said 
daughter  Maria  Anna  hate  no  children  or  issue, 
then,  after  her  death,  my  real  estate  shall  pass 
to  my  legal  heirs. 

"None  of  my  real  estate  shall  be  sold  until  the 
youngest  child  of  my  said  daughter  Maria  Anna 
is  twenty-one  years  of  age,  and  in  case  she 
should  have  no  child  or  children,  then  'my  said 
real  estate  should  not  be  sold  during  the  life- 
time of  my  said  daughter,  Maria  Anna." 

His  wife  was  appointed  executrix. 

On  the  death  of  her  mother,  Catharine,  the 
daughter,  later  Mrs.  Mary  Anna  Kern,  ap- 
pears to  have  received  the  personalty. 
Whether  there  was  any  real  estate  belonging 
to  the  testator  at  the  time  of  his  death  does 
not  appear.  On  the  death  of  her  mother, 
Catharine,  all  the  money,  bonds,  notes,  etc., 
to  an  amount  not  stated,  came  into  the  hands 
of  Mrs.  Mary  A.  Kern  and  at  her  death  they 
were  of  the  value  of  $6690.26  gross,  or 
$5988.36  net  This  Is  the  amount  testified  to 
by  the  witnesses  and  appears  In  the  memo- 
randum of  the  personal  property  found  in 
the  possession  of  Mrs.  Mary  Anna  Kern  after 
her  death  and  duly  identified. 

The  evidence  in  the  case  was  to  the  effect 
that  at  the  time  of  his  mother's  death 
George  Kern  was  confined  in  the  penitentia- 
ry. After  her  death  the  two  surviving  sons 
and  two  daughters,  four  of  the  five  heirs, 
met  and  distributed  the  estate  among  them- 
selves, making  no  provision  for  George  but 
claiming  that  his  share  had  been  paid  out  in 
the  expense  connected  with  his  trial.  Under 
what  and  by  whose  arrangement  this  was 
done,  is  not  in  evidence.  It  was  apparently 
paid  out  by  the  mother  and  not  charged  by 
her  against  George.  It  is  in  evidence,  how- 
ever, that  when  the  two  brothers  and  two 
sisters  distributed  the  estate  among  them- 
selves after  the  death  of  their  mother,  they 
voluntarily  placed  $100  apiece,  a  total  of 
$400  to  the  credit  of  George,  to  be  paid  to 
him  when  he  was  released  from  his  confine- 
ment That  they  testified,  was  a  voluntary 
payment  on  their  part,  so  In  fact  and  In 


law,  he  received  nothing  from  his  mother's 
estate. 

[1,2]  It  Is  earnestly  contended  by  learned 
counsel  for  appellant  that  the  provisions  of 
the  will  of  Clemens  Zimmerman  put  the  per- 
sonal property  in  Mrs.  Mary  Anna  Kern,  in 
trust  for  her  children,  and  that  it  did  not  be- 
come assets  of  her  estate,  it  being  claimed 
that  there  Is  ambiguity  as  to  the  meaning  of 
the  Instrument  here,  that  the  fact  that  all 
the  parties  interested  had  acted  thereon  and 
made  no  complaint  whatever,  signifying 
their  acquiescence  in  what  others  were  do- 
ing, clearly  showed  their  understanding  of 
it  and  that  continued  for  a  long  period  of 
time,  they  are  bound  by  their  acquiescence 
in  what  others  were  doing.  We  do  not  un- 
derstand this  to  be  the  fact  here,  nor  a  prop- 
er construction  of  the  will.  The  clause  of 
the  will  quoted,  after  bequeathing  all  of  his 
personal  estate  to  his  wife,  Catharine,  pro- 
vided that  on  her  death  "the  balance  of  my 
personal  property,  as  well  as  the  proceeds  of 
rents  and  leases  of  my  real  estate,  shall  pass 
to  my  daughter,  Maria  Anna  Zimmerman,  or 
be  applied  and  used  for  the  education  of  her 
child  or  children  If  she  should  have  any." 
The  first  part  of  this  undoubtedly  vested  an 
absolute  estate  In  the  personalty,  including 
rents,  In  Maria  Anna  Zimmerman.  The  oth- 
er contingency,  "or  to  be  applied  and  used  for 
the  education  of  her  child  or  children,"  was 
entirely  Inconsistent  with  that,  and  under 
the  well  known  rules  of  construction,  the 
first  provision  prevails  over  the  last.  We 
think  the  correct  reading  and  construction  of 
this  clause  is  that  all  the  personal  property, 
etc.,  shall  pass  to  the  daughter,  Maria  Anna 
Zimmerman,  or  (interpolating,  If  she  should 
die  before  my  wife,  Catharine),  be  applied 
and  used  by.  the  executrix  for  the  education 
of  her  child  or  children.  If  she  should  have 
any;  or,  reading  it  another  way,  if  Maria 
Anna  should  die  leaving  any  of  the  personal 
property  undisposed  of,  it  would,  as  the  law 
directs,  pass  to  her  children  through  the  ex- 
ecutrix. Any  other  construction  of  the  will 
would  destroy  Its  obvious  Intent.  We  think 
that  authority  for  this  construction  appears 
by  the  other  provisions  in  the  will,  namely, 
that  the  real  estate  is  to  be  kept  in  good  or- 
der and  repair  and  may  be  rebuilt,  if  neces- 
sary. The  fund  out  of  which  this  was  to  be 
done  was  the  fund  which  he  had  left  to  his 
daughter  and  undoubtedly  it  was  with  her  to 
make  the  repairs  and  keep  the  realty  In  good 
order1.  When  the  testator  wanted  to  provide 
for  his  grandchildren,  if  any — children  of  his 
daughter  Maria  Anna — he  had  no  trouble  In 
writing  Into  his  will  exactly  what  he  wanted 
to  do,  namely,  that  If  Maria  Anna  should 
have  any  child  or  children,  the  real  estate 
was  to  go  to  them.  Should  she  have  none, 
or  no  issue,  then  after  her  death  the  real  es- 
tate would  pass  to  his  legal  heirs.  We  can- 
not construe  this  will  In  any  other  way  than 
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as  putting  the  absolute  title  to  the  personal 
property  In  the  daughter,  Maria  Anna. 
There  Is  no  evidence  whatever  to  show  that 
the  parties  ever  treated  It  In  any  other  way 
during  the  lifetime  of  their  mother.  <She  was 
not  asked  to  account  for  It  at  any  time  or  In 
any  way  by  any  proceeding,  yet  the  four 
children  distinctly  accepted  what  she  had 
left  at  the  time  of  her  decease  in  the  way  of 
personal  property  and  undertook  to  divide  it 
among  themselves.  This  they  had  a  right  to 
do,  there  being  no  debts  or  demands.  But  it 
was  to  go  to  all  five  of  the  children  and  they 
had  no  right  to  exclude  the  son  George  from 
the  distribution.  It  is  for  the  share  of 
George  Kern — one  fifth — which  went  Into  the 
hands  of  defendant,  John  J.  Kern,  that  this 
proceeding  was  Instituted.  Whether  the  oth- 
er heirs  have  refunded,  or  proceedings  to  re- 
quire them  to  do  so  have  been  instituted,  is 
not  material  and  Is  not  before  us. 

[3]  It  is  objected  that  under  section  70,  as 
well  as  by  section  73,  of  the  Revised  Stat- 
utes 1909,  the  specific  property  alleged  to 
have  been  detained,  concealed  or  held  out, 
must  be  identified  and  awarded  in  Bpecle, 
and  that  unless  that  has  been  done,  the  ad- 
ministrator cannot  recover.  That  was  an 
old  doctrine  of  this  state,  but  was  disposed 
of  to  the  contrary  by  our  court  in  a  very 
learned  and  exhaustive  opinion  by  Judge 
Goode  In  re  Estate  of  Huffman,  132  Mo.  App. 
44,  111  S.  W.  848.  That  case  proceeds  upon 
the  authority  of  the  decision  of  our  Supreme 
Court  in  Tygard  v.  Falor,  163  Mo.  234,  63 
S.  W.  672.  Later  the  decision  of  our  court  in 
the  Huffman  Case  and  of  the  Supreme  Court 
In  the  Tygard  Case  was  distinctly  affirmed 
by  the  Supreme  Court  in  Clinton  v.  Clinton, 
223  MO.  371,  123  S.  W.  1,  all  of  these  cases 
overruling  older  decisions  of  the  appellate 
courts  which  had  seemed  to  hold  to  the  con- 
trary. 

[4]  It  is  claimed  in  argument  by  learned 
counsel  for  the  appellant  that  the  claimant 


George  Kern  had  consented  to  the  division 
which  was  made  and  was  present  at  the 
meeting  at  which  that  was  agreed  to,  or  that 
he  afterwards  assented  to'  It  with  the  knowl- 
edge of  what  had  been  done.  The  evidence  is 
very  clear  that  at  the  time  when  this  meeting 
waa  alleged  to  have  been  held  by  the  four 
heirs,  George  was  not  present,  being  then  In 
confinement.  He  most  distinctly  denies  that 
he  had  been  informed,  in  a  conversation  with 
his  brother,  John  J.  Kern,  while  In  confine- 
ment, of  the  arrangement  or  assented  to  It 
That  was  a  question  between  these*  two  wit- 
nesses. The  testimony  of  George  Kern  that 
be  was  not  present  at  the  meeting,  is  con- 
firmed by  the  testimony  of  one  of  bis  sisters 
and  by  all  the  facts  in  the  case;  and  as  to 
the  conversation  or  agreement  alleged  to  have 
been  had  between  him  and  John  J.  Kern 
while  George  was  In  confinement,  it  was  a 
matter  for  the  determination  of  the  trial 
court  as  the  finder  of  facts,  and  inquiry  as  to 
that  is  closed  to  us. 

[I]  The  only  question  remaining  Is  the 
award  of  interest.  On  this  we  have  not  be- 
fore us  the  facts  upon  which  the  court  based 
the  date  for  finding  this  interest,  so  we  must 
assume,  as  before  said,  that  it  had  proper 
data.  The  only  question,  therefore,  remain- 
ing Is  whether  interest  is  allowable.  We 
think  that  under  the  provisions  of  our  law, 
section  7179,  Revised  Statutes  1909,  and  of 
the  decision  of  our  court  in  Lack  v.  Brecht, 
166  Mo.  242,  lot  dt  259,  66  S.  W.  976,  and 
following,  Interest  was  allowable  under  the 
statute.  In  the  Lack  Case,  supra,  a  proceed- 
ing in  the  circuit  court  for  conversion,  no  In- 
terest was  claimed  but  it  was  allowed.  Here 
we  have  an  unlawful  withholding  and  con- 
version and  we  think  interest  was  allowable. 

Finding  no  reversible  error  in  the  action  of 
the  trial  court,  its  Judgment  is  affirmed. 

ALLEN  and  BECKER,  JJ,  concur. 
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CCourt  of  Appeals  of  Kentucky.    Not.  7,  1919. 
Rehearing  Denied  and  Opinion  Modi- 
fied March  12,  1920.) 

1.  Wills  <8=>22— Testamentary  capacity  as 
to  personalty  governed  bt  law  of  dom- 
ICILE. 

Testamentary  capacity  as  to  personalty  is 
governed  by  the  law  of  the  testator's  domicile, 
and  personalty  should  be  distributed  accordingly. 

2.  Wills  <5=>70,  436— Devise  of  realty  gov- 
erned by  law  of  situs. 

The  effect  and  validity  of  a  testamentary 
disposition  of  real  estate  must  be  tested  by  the 
lex  rci  sitje. 

3.  Courts  «=»95(1)— Not  governed  by  con- 
struction or  its  law  in  another  state. 

The  courts  of  Kentucky  are  not  bound  by 
decisions  of  a  court  of  another  state  involving 
real   estate  located  in  Kentucky. 

4.  Wills  «=»762— Interest  not  chargeable 
on  advancements. 

Where  there  is  no  provision  in  a  will  so 
providing,  interest  will  not  be  charged  on  an 
advancement. 

5.  Wills  G=»762  —  Interest  on  advance- 
ments. 

Where  a  will  mentioned  advancements  and 
made  reference  to  a  certain  book  account, 
wherein  it  appeared  that  on  a  certain  day  the 
total  of  the  items  advanced  was  shown,  im- 
mediately followed  by  the  words,  "and  inst.," 
interest  should  be  charged  against  such  ad- 
vancements only  from  the  date  of  such  entry, 
and  not  on  the  separate  items  from  the  date 
each  amount  was  advanced. 

6.  Wills  ♦=»761— Book  account  mentioned 
ik  will,  showing  advancements,  admis- 
SIBLE. 

Where  a  will  mentioned  advancements  and 
referred  to  a  certain  book  account,  the  book 
was  admissible  in  evidence  to  show  what  the 
advancements  were;  the  testator  having  a  right 
to  refer  to  such  a  book. 

7.  Partition  «=»77(4)— Sufficiency  of  peti- 
tion. 

A  petition,  stating  that  "said  four  tracts  of 
land  are  in  their  (devisees')  possession,  and 
cannot  be  divided  between  them  under  and  in 
accordance  with  and  so  as  to  meet  the  require- 
ments of  the  last  will  of  said  decedent  without 
materially  impairing  the  value  of  said  lands, 
and  without  materially  impairing  the  interests 
of  each  of  the  plaintiffs  therein,"  was  suffi- 
cient compliance  with  Civ.  Code  Prac.  J  490, 
subsec.  2,  relating  to  partition  of  land. 

8.  Partition  «=»77(4)— Indivisibility  must 
be  affirmatively  shown. 

Before  a  court  orders  a  sale  of  real  prop- 
erty in  which  infants  have  an  interest  for  par- 
tition, the  necessity  of  the  sale — that  is,  the 
indivisibility  of  the  property — must  affirmative- 
ly appear. 

9.  Partition  «=»77(4)— Evidence  held  not 
to  show  indivisibility. 

Testimony  by  two  witnesses  that  the  land 
cannot  be  divided  without  impairing  its  value, 
contradicted  by  one  witness,  is  not  a  sufficient 
showing  of  indivisibility  to  authorize  sale  for 
partition  among  three  owners  of  a  large  tract 
purchased  as  four  separate  farms. 

10.  Executors  and  administrators  <3=>325— 
Personalty  must  be  used  before  realty 
to  equalize  advancement. 

Before  a  division  or  sale  of  the  real  estate  is 
ordered  to  equalize  advancements  to  some  of  the 
beneficiaries,  the  personalty  must  be  exhausted. 

11.  Infants  «=»37,  40—  Sale  of  lands  stat- 
utory. 

The  power  to  sell  lands  of  infants  is  pure- 
ly statutory,  and  if  the  statute  is  not  com- 
piled with  a  sale  is  void. 
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12.  Executors  and  administrators  *=»186— 
Allowance  to  widow. 

Where  the  widow,  as  one  of  the  devisees 
under  the  will,  was  entitled  to  a  one-third  of 
the  estate,  it  was  not  proper  to  make  an  allow- 
ance to  her  in  addition  to  the  one-third  •  in- 
terest. 

13.  Wills  <S=»762— Interest  on  credits  in 
adjustment  of  advancements  not  allow- 
able. 

Though,  under  the  will,  advancements,  with 
interest  thereon,  are  to  be  charged  against  ben- 
eficiaries, no  interest  can  be  allowed  on  credits 
to  the  beneficiaries,  in  the  absence  of  a  provi- 
sion in  the  will. 

14.  Wills  €=>762  —  Interest  on  advance- 
ments equalized. 

Where  the  will  charged  the  shares  of  bene- 
ficiaries with  advancements,  as  shown  by  an  ac- 
count book,  which  fixed  a  date  for  commence- 
ment of  interest  on  certain  advancements  later 
than  the  date  of  the  advancements,  interest  on 
advancements  to  other  beneficiaries  will  not  be 
charged  before  that  date. 

Appeal  from  .Circuit  Court,  Meade  County. 

Petition  by  Ava  Loraine  Shaw  and  Lyman 
P.  Shaw,  Jr.,  by  their  guardian,  the  Louis- 
ville Trust  Company,  against  Simon  E. 
Grimes,  executor  of  Josiah  Shaw,  deceased, 
and  others.  From  an  adverse  Judgment,  the 
guardian  appeals.  On  motion  for  rehearing, 
reversed,  and  new  trial  ordered. 

See,  also,  174  Ky.  398, 192  S.  W.  524. 

Shackelford  Miller  and  Eugene  Hubbard, 
both  of  Louisville,  for  appellants. 

J.  M.  Richardson  and  J.  D.  Hardin,  both 
of  Brandenburg,  and  E.  C.  O'Rear  and  J.  B. 
Adamson,  both  of  Frankfort,  for  appellees. 

QDIN,  J.  Josiah  Shaw  died  testate  on 
the  31st  day  of  December,  1913,  a  resident  of 
Crawford  county,  Ind.  At  the  time  of  his 
death  he  owned  certain  real  and  personal 
estate  In  said  county.  He  was  also  the  own- 
er of  four  farms  in  Meade  county,  Ky.,  con- 
taining 1,274  acres.  By  the  terms  of  his 
will  he  devised  his  property,  one-third  each 
to  his  wife,  Carrie  N.  Shaw,  a  daughter, 
Minnie  E.  Grimes  (referred  to  in  the  will  as 
Minnie  M.  Grimes),  and  to  his  grandchildren, 
Ava  Loraine  Shaw  and  Lyman  P.  Shaw,  Jr., 
Infant  children  of  a  deceased  son,  Lyman  P. 
Shaw,  said  children  taking  the  share  of 
their  father. 

Simon  E.  Grimes,  the  husband  of  Minnie 
E.  Grimes,  nominated  as  executor  of  the  will, 
duly  qualified  as  such,  and  proceeded  to  ad- 
minister upon  the  estate,  both  in  Crawford 
county,  Ind.,  and  Meade  county,  Ky.  The 
present  suit  was  filed  by  Simon  E.  Grimes, 
as  executor,  Carrie  N.  Shaw  and  Minnie  E. 
Grimes  and  her  husband  as  plaintiffs,  for  the 
purpose  of  selling  the  property  in  Meade 
county,  and  for  a  division  of  the  proceeds, 
after  equalizing  certain  advancements  made 
to  the  infants  and  their  father  and  to  Min- 
nie E.  Grimes.  The  infants  Ava  Loraine 
Shaw  and  Lyman  P.  Shaw,  Jr.,  were  made 
defendants. 

This  case  was  referred  to  the  commission- 
er, who  duly  filed  his  report,  judgment  was 
entered,  the  property  sold,  and  a  division 
made  among  those  entitled  thereto,  Minnie 
E.  Grimes  and  the  infants  being  charged 
with  certain  advancements,  together  with 
Interest  thereon,  from  the  dates  of  the  sever- 
al advancements  to  January  1,  1914.  Simon 
E.  Grimes  became  the  purchaser  of  the  four 
farms  at  the  price  of  $71,400. 
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A  board  bill  Sled  by  Simon  E.  Grimes, 
after  exceptions  had  been  filed  to  its  allow- 
ance, was  later  withdrawn,  and  the  proceeds 
of  the  sale  divided  in  accordance  with  the 
judgment. 

The  total  amount  collected  from  the  per- 
sonal property  in  Indiana,  including  divi- 
dends and  interest,  amounted  to  $18,052.27, 
subject  to  disbursements  and  costs  of 
$1,319.18,  leaving  a  net  sum  of  $16,733.09, 
plus  about  $2,000  of  real  estate,  to  tie  dis- 
tributed among  the  devisees.  Included  In 
the  disbursements  is  an  item  of  $160.50,  set 
aside  to  the  widow. 

In  the  report  of  the  master,  Minnie  E. 
Grimes  was  charged  with  the  sum  of  $8,956.- 
68,  representing  advancements  of  $6,377.72 
and  $2,578.96  interest  The  Infants  were 
charged  with  advancements  of  $13,38057,  in- 
terest $12,130.81,  a  total  of  $25,511.38,  subject 
to  a  credit,  including  interest  thereon  of 
$2,760.79,  leaving  a  net  sum  charged  to  them 
of  principal  and  interest  $22,750.59. 

To  equalize  the  widow  and  Minnie  B. 
Grimes  with  the  aggregate  charged  to  the 
infants  on  this  basis,  Minnie  E.  Grimes 
should  receive  $13,793.91,  and  the  widow, 
excluding  the  amount  set  apart  to  her 
$22,750.59,  a  total  of  $36,544.50. 

If,  therefore,  It  was  proper  to  charge  in- 
terest on  the  advancements,  the  net  amount 
in  the  hands  of  the  Indiana  administrator 
of  $16,733.09  lacked  $19,703.46  of  being  suffi- 
cient to  pay  Minnie  E.  Grimes  and  the  wid- 
ow enough  to  equalize  them  with  the  infants. 

From  the  proceeds  of  sale  of  the  four 
Meade  county  farms  amounting  to  $71,400 
there  was  first  deducted  by  the  lower  court 
the  sum  of  $36,544.50,  being  the  sum  neces- 
sary upon  the  basis  adopted  to  equalize  the 
widow  and  Minnie  E.  Grimes  with  the  in- 
fants, and  which  left  a  balance  of  $34,855.50 
for  distribution  among  the  devisees. 

The  master's  report  was  confirmed  with- 
out exceptions,  and  no  appeal  was  then  prose- 
cuted from  that  judgment  Thereafter  Min- 
nie B.  Grimes  and  her  husband  filed  an  as- 
signment from  the  widow  of  her  interest  in 
the  purchase  bonds,  and  sought  credit  upon 
the  sale  bonds  of  S.  E.  Grimes,  the  purchaser, 
for  the  amount  due  the  widow,  who  had  died 
after  the  execution  of  the  alleged  assignment. 

The  guardians  ad  litem  for  the  Infants 
filed  exceptions  to  this  assignment,  claiming 
it  was  void  on  the  ground  that  the  widow 
was  80  years  of  age  when  she  executed  it  a 
few  days  before  her  death,  that  it  was  with- 
out valuable  consideration,  and  she  did  not 
have  sufficient  mind  to  execute  this  assign- 
ment, and  further  that  it  was  procured  by 
fraud  and  undue  influence.  Issue  was  joined 
upon  the  question  of  the  validity  of  the  as- 
signment, and  a  jury  trial  had  thereon,  re- 
sulting in  a  verdict  sustaining  its  validity. 
From  this  Judgment  the  guardians  ad  litem 
appealed.  See  Shaw  v.  Shaw's  Adm'r,  174 
Ky.  398,  192  S.  W.  524,  in  which  the  court 
in  dismissing  the  appeal,  held  that  the  guard- 
ians ad  litem  did  not  have  the  right  or  pow- 
er to  question  on  behalf  of  the  Infants  the 
validity  of  the  assignment,  and  were  without 
right  to  prosecute  the  appeal  in  their  behalf ; 
the  court  saying: 

"Whatever,  if  any,  rights  these  infante  may 
have  in  the  estate  of  Carrie  N.  Shaw  were  in 
no  wise  involved  in  this  case,  and  the  guardians 
did  not  have  the  power  to  bring  such  ft  matter 
into  this  action,  so  as  to  give  them  the  right, 


upon  behalf  of  the  infants,  to  litigate  the  mat- 
ter. It  is  certainly  obvious  that  under  our  laws 
they  could  not  have  instituted  an  action  on  be- 
half of  the  infants  to  determine  their  interests 
in  the  estate  of'Carrie  N.  Shaw,  nor  couM  they, 
with  any  better  right  bring  such  matters  into 
this  litigation,  so  as  to  give  them  the  power  to 
represent  the  infants  in  reference  thereto.  The 
infants  were  not  in  court  upon  that  matter, 
and  are  not  bound,  in  any  way,  by  such  action 
by  the  guardians  ad  litem,  or  by  the  judgment 
of  the  court  resulting  therefrom." 

Thereafter  the  errors  pointed  out  by  this 
court  were  corrected  by  a  motion  and  peti- 
tion filed  In  the  circuit  court  by  the  present 
appellant  as  guardian  for  the  infants,  and 
from  a  judgment  adverse  to  their  contentions 
said  guardian  prosecuted  this  appeal,  as 
well  as  appeals  from  the  judgment  of  Octo- 
ber 5,  1914,  ordering  a  sale  of  the  real  estate 
In  Kentucky,  and  from  the  judgment  of  Jan- 
uary 29,  1915,  confirming  the  report  of  sale. 

It  is  first  urged  that,  Josiah  Shaw  being 
a  citizen  and  resident  of  Crawford  county, 
Ind.,  at  the  time  of  his  death,  the  circuit 
court  of  that  county  had  original  and  exclu- 
sive jurisdiction  to  settle  his  estate  as  be- 
tween his  creditors,  widow,  and  children. 
A  motion  to  file  an  intervening  petition  rais- 
ing this  point  was  overruled. 

[1 , 2]  Testamentary  capacity  as  to  person- 
alty is  governed  by  the  law  of  the  testator's 
domicile,  and  personalty  should  be  distribut- 
ed accordingly.  Fletcher's  Adm'r  v.  Wier, 
etc.,  7  Dana,  345,  32  Am.  Dec  96;  Atchi- 
son's Heirs  v.  Lindsey,  6  B.  Mon.  89,  43  Am. 
Dec.  153 ;  11  B.  C.  L.  445.  The  construction 
and  effect  given  a  will  by  the  courts  of  a  tes- 
tator's domicile  are  everywhere  recognized  as 
binding.  This  is  on  the  theory  that  the  situs 
of  such  property  Is  supposed  to  be  where 
the  owner  has  his  domicile.  And  while  a 
will  is  presumed,  in  the  absence  of  anything 
to  the  contrary,  to  have  been  drawn  in  ac- 
cordance with  the  laws  of  the  testator's 
domicile,  and  will  be  interpreted  according- 
ly, its  effect  and  validity  regarding  the  dis- 
position of  real  estate  or  immovable  property 
so  situated  or  the  creation  of  any  Interest 
therein  will  depend  upon  the  lex  rel  sine. 
All  Instruments  affecting  the  title  of  real  es- 
tate situated  in  this  state  must  be  governed 
as  to  their  execution,  construction,  and  legal 
sufficiency  exclusively  by  the  laws  of  this 
commonwealth,  and  not  by  the  laws  of  a  sis- 
ter state  or  foreign  country,  wherein  the  mak- 
er may  reside  at  the  time  of  Its  execution. 

Some  courts  recognize  an  exception  to  this 
rule  where  it  is  sought  to  ascertain  the  In- 
tention of  the  testator  solely  from  the  lan- 
guage used  in  the  will,  in  which  case  the  law 
of  the  testator's  domicile  or  the  lex  domicilii 
controls.  Sneed  v.  Ewing,  5  J.  J.  Marsh. 
460,  22  Am.  Dec.  41;  Houser  v.  Paducah 
Lands  Co.,  157  Ky.  252,  162  S.  W.  1118; 
United  States  v.  Fox,  94  U.  S.  315,  24  I*  Ed. 
192;  Peet  v.  Peet  et  al.,  229  III.  341,  82  N. 
B.  376,  13  L.  E.  A.  (N.  S.)  780,  11  Ann.  Cas. 
576;  Jacobs  v.  Whitney,  205  Mass.  477,  91 
N.  E.  1009,  18  Ann.  Cas.  576 ;  1  Bedfleld  on 
Wills,  398,  and  Page  on  Wills,  g  28. 

[3]  It  Is  argued  by  counsel  that  if  interest 
is  not  charged  on  the  advancements,  and  the 
widow  is  charged  with  the  sum  of  $160.50, 
representing  personalty  set  aside  to  her, 
there  would  be  sufficient  funds  in  the  hands 
of  the  Indiana  administrator  to  pay  the 
widow  and  Minnie  B.  Grimes  an  amount  snf- 
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ficient  to  equalize  them  with  the  total  ad- 
vancements to  the  Infants,  and  hence  a  sale 
of  the  Meade  county  property  was  not  nec- 
essary. As  to  any  question  Involving  real  es- 
tate located  In  Kentucky  the  courts  of  this 
state  are  not  bound  by  any  decision  of  the 
Indiana  court. 

The  right  to  charge  Interest  on  advance- 
ments is  one  of  the  main  questions  involved 
here.  In  the  will  of  Josiah  Shaw  It  Is  pro- 
vided: 

"Second.   I  give  and  devise  all  my_  estate  of 
whatsoever  kind,  real  personal  and  mixed  to'my 
ix-loved   wife  Carrie  N.  Shaw,  one  third  (1/3) 
and  to  my  grandchildren,  Ava  Loraine  and  Ly- 
man Jr.    Shaw  children  of  my  son  Lyman  P. 
Shaw  one  third  (1/3)  and  to  my  daughter  Min- 
nie M.   Grimes,  wife  of  Simon  E.  Grimes  one 
tliird  (1/3)  they  to  share  and  share  alike,  my 
said  grandchildren  Ava  Loraine  and  Lyman  Jr. 
taking    one    equal   share,    provided   that   there 
shall    be    charged   against   and   deducted   from 
the  share   of  my  said   grandchildren,  Ava  Lo- 
raine,  and   Lyman  Jr.  any  all  sums  of  mon- 
ey which  I  have  already  advanced  to  or  paid 
out  for   or  shall  hereafter  advance  to  or  pay 
out  for  my  son  Lyman  P.  Shaw,  their  father, 
which  may  be  shown  by  his  note  or  notes  and 
my  book   account  of  the  same  charged  against 
biui,  provided,  also  that  there  shall  be  charged 
uguiiist    and    deducted    from    the   share    of   my 
daughter  Minnie  M.  Grimes,  any  and  all  sums 
of  money  which  I  have  already  advanced  to  or 
paid  out  for  or  shall  hereafter  advance  to  or 
pay  out  for  her  or  her  said  husband  Simon  B. 
Grimes  as  may  be  shown  by  his  note  or  notes 
and    my    book    account   of   the    same    charged 
aRainst  hire." 

"It  is  my  desire  and  I  direct  that  my  beloved 
wife,  and  my  two  grandchildren,  Ava  Loraine 
and  Lyman  Jr.  they  taking  one  share,  and  my 
(laughter  Minnie  M.  Grimes  shall  be  made  equal 
in  the  final  distribution  of  my  estate." 

The  account  book  referred  to  Is  copied 
Into  the  record,  and,  after  enumerating  the 
various  advancements  to  Lyman  P.  Shaw, 
beginning  in  September,  1000,  and  continuing 
through  July,  1908,  the  last  being  an  Item  for 
burial  expenses,  there  appear  these  notations : 

"1907  Sept  3.  The  above  account  detter  & 
credit  both  addete  balance  due  J.  Shaw  and 
112.399.40  adblow  $12,640.00  and  hist. 

"1909  Jan.  20.  To  monument  stone  paid 
Taylor  to  be  added  to  above  $240.00. 

"The  above  is  codicil  to  Will,  Lawyer  Judg 
Cooke  said  no  codicil  nesary  to  Will" 

[4]  Where  there  is  no  provision  in  a  will 
providing  for  the  payment  of  Interest  on  an 
advancement,  It  Is  a  rule  of  universal  ap- 
plication that  interest  will  not  be  chargeable 
thereon.  18  C.  J.  931 ;  Slaughter  v.  Slaugh- 
ter, 21  Ind.  App.  641,  52  N.  E.  994. 

As  stated  by  the  author  in  40  Cyc.  p.  1924, 
an  advancement  being  in  the  nature  of  a  gift, 
no  interest  is  to  be  charged  in  determining 
its  amount  In  the  absence  of  an  express  pro- 
vision to  that  effect  in  the  will,  which,  of 
course,  It  is  competent  for  the  testator  to 
make.    See,  also,  Page  on  Wills,  g  788. 

IS]  It  will  be  seen  by  the  second  clause  of 
the  will  that  testator  mentions  advancements 
made  to  the  father  of  the  Infants,  and  refer- 
ence is  made  to  certain  notes  and  the  book 
of  account  of  the  sum  charged  against  him. 
In  this  book  testator  has  totaled  the  amount 
ol  said  advancements,  and  Axed  the  same  at 
J12.640,  which  Includes  the  proportion  charge- 
able to  the  son  for  the  erection  of  a  mon- 
ument. The  totals  of  the  items  being  $12,- 
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399.40,  adding  to  this  the  cost  of  the  mon- 
ument, $240,  testator  states  the  amount  in 
round  figures  as  $12,640.  Immediately  fol- 
lowing the  said  last-named  amount  testator 
adds  the  words,  "and  Inst.,"  from  which  it  is 
manifest  he  intended  to  charge  Interest  on 
the  advancements  from  the  date  that  he 
found  the  aggregate  as  above  stated,  to  wit, 
September  3,  1907.  But  the  master  in  his 
report  charged  interest  on  the  several,  ad- 
vancements from  the  dates  when  made,'  be- 
ginning as  far  back  as  1900,  and  In  some 
Instances  the  items  of  Interest  are  greater 
than  the  principal.  That  the  minster  erred  in 
so  calculating  the  interest  is  manifest,  and 
in  approving  this  report  the  lower  court  fell 
Into  a  like  error.  Testator  unquestionably 
had  the  right  to  charge  the  father  of  these 
infants  with  interest  on  the  advancements 
made.  This  is  clear  from  the  provisions  of 
the  will.  It  is  equally  clear  that  he  did  not 
intend  to  charge  this  Interest  from  the  time 
the  advancements  were  made,  because  /he  has 
carefully  totaled  these  several  Items,  and 
fixed  September  8,  1907,  as  the  date  from 
which  interest  was  to  run,  and  the  Infants 
should  be  charged  Interest  from  this  date 
only,-  and  not  as  allowed  by  the  master  from 
the  several  dates  when  the  money  was  paid 
or  advanced. 

Appraisers  appointed  by  the  Crawford  cir- 
cuit court  fell  Into  a  similar  error  in  charg- 
ing interest.  From  their  report,  a  copy  of 
which  is  found  In  the  record,  they  reached 
exactly  the  same  total  as  did  the  master  in 
the  court  below,  charging  the  infants  and 
Minnie  E.  Grimes  with  $22,750.59  and  $8,- 
956.68,  respectively,  which  Includes  the  prin- 
cipal and  Interest.  No  exceptions  were  filed 
to  this  report. 

[I]  It  is  claimed  that  evidence  of  or  con- 
cerning the  account  book  is  inadmissible.  In 
re  Greenwood's  Estate  (Mo.  App.)  208  S.  W. 
635,  is  cited  in  support  of  this  contention. 
This  is  a  decision  of  the  Kansas  City  Court 
of  Appeals.  The  case  Is  not  in  point,  because 
there  the  will  of  the  testator  made  no  effort 
to  charge  the  devisees  with  advancements. 
The  executor  charged  one  of  the  devisees 
with  advancements  to  her  as  shown  by  an 
account  book,  reference  to  which  was  not 
made  in  the  will,  and  the  court  held  that  the 
entry  made  in  the  book,  not  having  been 
contemporaneous  with  the  execution  of  the 
will,  was  a  self-serving  statement,  and  therer 
fore  inadmissible.  In  the  instant  case  the 
testator  expressly  directed,  In  the  second 
clause  of  his  will,  that  the  infants  and  their 
father  and  Mrs.  Grimes  be  charged  with  ad- 
vancements as  shown  by  his  book  of  uceount. 
It  was  his  evident  intention  to  make  this 
account  book  a  codicil  to  his  will — he  so 
states  in  an  unsigned  memorandum  in  the 
book  itself — he  unquestionably  had  the  right 
to  refer  to  said  book  as  evidence  of  the  ad- 
vancements with  which  the  devisees  were 
chargeable,  and  It  is  quite  certain  he  In- 
tended the  notation  as  to  interest  as  a  nec- 
essary part  of  these  advancements. 

[7]  It  Is  next  urged  that  the  Judgment  con- 
firming the  sale  of  the  four  farms  was  void. 
It  is  alleged  in  the  petition  that — 

"Said  four  tracts  of  land  are  in  their  (dev- 
isees') possession,  and  cannot  be  divided  be- 
tween them  under  and  in  accordance  with  and 
so  as  to  meet  the  requirements  of  the  last 
will  of  said  decedent,   without  materially  im- 
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pairing  the  value  of  said  land  and  without  ma- 
terially impairing  the  value  of  the  interest  of 
each  of  the  plaintiffs  therein." 

Section  490,  subsec.  2,  of  the  Civil  Code, 
provides  that  a  vested  estate  in  real  prop- 
erty, jointly  owned  by  two  or  more  persons, 
may  be  sold  by  order  of  a  court  of  equity, 
in  an  action  brought  by  either  of  them, 
though  the  plaintiff  or  defendant  be  of  un- 
sound mind  or  an  infant,  if  the  estate  be 
in  possession  and  the  property  cannot  be 
divided  without  materially  impairing  its  val- 
ue, or  the  value  of  the  plaintiffs  interest 
therein.  We  think  the  foregoing  allegation  a 
sufficient  compliance  with  the  Code  provision. 

The  lower  court  held  that  the  lands 
could  not  be  divided  between  the  devisees  so 
as  to  permit  them  to  share  equally  in  the 
division  thereof,  without  materially  Impair- 
ing its  value  and  the  value  of  the  devisees' 
interest  therein. 

While  the  allegation  as  to  divisibility  was 
somewhat  involved,  and  the  'questions  pro- 
pounded the  witnesses  on  this  Issue  were  com- 
plicated, there  was  a  sufficient  compliance 
with  the  Code  provision  in  each  Instance. 

[I]  But  the  proof  is  not  satisfying.  Two 
witnesses  say  the  land  could  not  be  divided 
without  materially  impairing  its  value  or  the 
value  of  plaintiffs'  interest  therein ;  one  wit- 
ness testifies  to  the  contrary.  Before  a  court 
orders  a  sale  of  real  property  in  which  in- 
fants have  a  joint  Interest,  the  necessity  for 
the  sale  must  be  shown ;  that  is,  Its  Indivisi- 
bility must  affirmatively  appear.  As  said  in 
McFarland  v.  Garnett,  8  S.  W.  17,  10  Ky. 
Law  Rep.  91: 

"Undoubtedly,  a  tract  of  land,  containing  as 
many  as  106  acres,  may  be  divided  without  ma- 
terially impairing  its  value.  Prima  facie,  it  is 
divisible  without  materially  impairing  its  val- 
ue, and  the  burden  of  proof  is  on  the  party  con- 
tending contrariwise." 

In  Cherry  v.  Cherry,  162  Ky.  245, 172  S.  W. 
505,  It  was  said  that  159  acres  and  a  frac- 
tion of  an  acre  could  be  divided  into  three 
parts.  See,  also,  Talbott  v.  Campbell,  23  Ky. 
Law  Rep.  2198,  67  S.  W.  53. 

[9]  In  the  instant  case,  the  land  owned 
by  decedent  comprised  a  total  of  1,274  acres, 
purchased  by  him  as  four  separate  farms,  re- 
spectively, of  675,  429,  124,  and  46  acres.  It 
would  seem  this  land  can  be  divided  among 
those  entitled  thereto  without  injury.  The 
proof  does  not  convince  us  If  cannot  be  done. 
The  evidence  was  not  sufficient  to  authorize  a 
sale  of  the  land  on  the  ground  of  indivisibility. 

[10]  In  any  event,  before  a  division  Is 
made,  or  sale  of  the  real  estate  ordered,  the 
personalty  should  be  first  exhausted.  It  Is 
necessary,  of  course,  under  the  provisions  of 
the  will,  that  to  equalize  the  three  shares  the 
advancements  must  be  reckoned  with.  Util- 
izing the  amount  in  the  executor's  hands  for 
this  purpose,  which  should  first  be  done,  it 
will  doubtless  be  found  that  the  balance  nec- 
essary to  make  the  three  parts  equal  will 
not  be  so  great,  but  what  an  adjustment  can 
be  made  without  impairing  the  value  of  the 
farm  as  a  whole.  It  may  be  that,  by  dis- 
posing of  only  one  of  the  original  farms,  suf- 
ficient proceeds  will  be  derived  to  equalize 
the  beneficiaries  and  thus  leave  intact  the 
remaining  farms. 

[II]  It  is  next  urged  that  the  power  to  sell 
infants'  land  Is  purely  statutory,  and  if  the 
statute  is  not  complied  with  the  sale  is  void. 
This  is  true,  but  an  examination  of  the  rec- 


ord convinces  us  that  the  statute  has  been 
complied  with. 

[12]  Appellant  has  properly  proceeded  in 
its  endeavor  to  set  aside  the  several  judg- 
ments appealed  from.  Both  the  master  .and 
the  lower  court  approved  the  allowance  of 
$160.50  to  the  widow — this  Is  represented  by 
certain  personalty  taken  by  her.  In  so  do- 
ing they  erred,  because  the  widow  was  one 
of  the  devisees  under  the  will  and  was  en- 
titled to  one-third  only  of  the  estate,  and  her 
assignee  could  not  claim  any  further  inter- 
est therein,  and  in  so  far  as  the  allowance  of 
this  item  affects  the  infants'  one-third  Inter- 
est in  the  estate  it  must  be  disallowed.  Up- 
on a  return  of  the  case  the  infants  will  be 
allowed  their  one-third  of  this  ?160.50. 

The  funds  in  the  hands  of  the  executor 
must  be  first  exhausted  In  the  adjustment 
of  the  advancements,  and  so  applied  as  to 
make  the  beneficiaries  equal  so  far  as  possi- 
ble. The  infants  should  be  charged  with  in- 
terest from  September  3,  1907,  on  all  advance- 
ments made  prior  to  that  date  to  them  or  to 
their  father,  and  not  from  the  several  dates 
of  the  payments  as  allowed  by  the  master. 

[18]  There  Is  no  provision  In  the  will  or 
account  book  authorizing  the  allowance  of 
interest  on  any  credits  to  any  of  the  bene- 
ficiaries, and  none  will  be  allowed. 

[14]  It  was  testator's  expressed  desire 
that  the  persons  mentioned  in  his  will  should 
share  equally  in  the  division  of  his  estate, 
and,  though  no  cross-appeal  was  prosecuted, 
it  would  be  Inequitable  to  charge  the  infants 
with  interest  on  advancements  from  a  fixed 
date  and  allow  the  ruling  of  the  master  to 
stand  charging  Minnie  E.  Grimes  with  in- 
terest on  the  several  advancements  to  her 
from  the  several  dates  thereof.  In  regard 
to  Interest  on  advancements,  all  will  be  dealt 
with  alike,  and  Minnie  E.  Grimes  will  be 
charged  with  Interest  from  September  3, 
1907,  on  all  advancements  to  her  or  her  hus- 
band prior  to  that  date.  The  note  dated 
September  22,  1911,  by  its  terms  'bears  inter- 
est from  Its  date.  As  to  other  items,  such 
as  improvements,  rents,  timber,  and  Interest 
(except  as  herein  mentioned),  these  are  refer- 
red to  the  lower  court  for  adjustment.  The 
present  state  of  the  record  renders  it  impos- 
sible for  us  to  decree  a  proper  settlement 
thereof. 

So  much  of  the  land  shall  be  ordered  sold, 
perhaps  one  only  of  the  original  farms,  or 
two  of  the  farms,  If  need  be,  as  may  be  neces- 
sary to  put  the  beneficiaries  upon  an  equal 
footing. 

For  the  reasons  given,  the  judgments  ap- 
pealed from  will  be  reversed,  the  sale  of  the 
1,274  acres  set  aside,  a  new  trial  ordered, 
and  for  further  proceedings  consistent  here- 
with. 


CRAIG  y.  WILE^S  ADMR  et  at 

(Court  of  Appeals  of  Kentucky.    Jan.  16, 1920.) 

Bills  and  notes  <&=»527(1)— Finding  of  PAY- 
MINT  OF  NOTE  NOT  SUSTAINED  BT  EVIDENCE. 

In  an  action  to  recover  a  balance  due  on 
notes,  a  finding  that  the  notes  were  paid  held 
not  sustained  by  the  evidence. 

Appeal     from     Circuit     Court,     Carlisle 
County. 
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Action  by  E.  E.  Held  against  H.  L.  Wiley's 
Administrator  and  others.  Plaintiff  dying 
during  the  pendency  of  the  action,  it  was 
revived  in  the  name  of  his  executrix  Daisy 
Ellen  Reid  Craig.  Judgment  for  defendants, 
and  plaintiff  appeals.  Reversed  and  re- 
manded. 

Bennett,  Robbins  ft  Bobbins,  of  Clinton, 
tor  appellant 
John  E.  Kane,  of  Bardwell,  for  appellees. 

CLAY,  O.  On  May  8,  1896,  E.  O.  Held  ft 
Son  sold  to  H.  L.  Wiley  a  stock  of  merchan- 
dise at  Arlington  for  the  sum  of  $7,094.22. 
For  the  purchase  price  Wiley  executed  to 
Reld  ft  Son  four  promissory  notes,  one  for 
$1,920.81,  due  September  1,  1896,  one  for 
$1,920.81,  due  December  1,  1896,  one  for  $2,- 
074.47,  due  In  one  year,  and  the  last  for  $2,- 
228.13,  due  in  two  years.  The  four  notes 
were  secured  by  a  mortgage  on  the  stock  of 
goods,  and  also  on  several  houses  and  lots. 
The  first  two  notes  were  paid  and  canceled. 
In  order  to  secure  the  last  two  notes  Wiley, 
on  January  6,  1896,  executed  another  mort- 
gage on  a. lot  of  land,  the  mortgage  stating 
that  there  was  then  due  on  the  last  two 
notes  the  sum  of  $3,183.86.  E.  O.  Reid  died 
in  September,  1899.  Wiley  died  in  1911.  On 
May  1,  1912,  E.  B.  Reid,  the  surviving  mem- 
ber of  E.  O.  Reld  ft  Son,  brought  suit  against 
H.  L.  Wiley's  administrator  and  others,  to 
recover  the  balance  due  on  the  $2,074.47 
and  the  $2,228.13  notes,  and  to  enforce  the 
mortgage  lien  by  which  the  notes  were  se- 
cured. The  defendants  pleaded  payment, 
■  limitation,  and  other  defenses.  During  the 
pendency  of  the  action  E.  E.  Reid  died,  and 
the  action  was  revived  in  the  name  of  Daisy 
Ellen  Reid  Craig,  the  executrix  and  sole 
devisee  of  E.  E.  Reid.  The  case  was.  refer- 
red to  a  special  commissioner,  who  reported 
that  the  notes  sued  on  had  been  paid,  and 
that  there  was  a  balance  due  from  Reid  & 
Son  to  Wiley.  On  final  submission  the  ex- 
ceptions to  the  commissioner's  report  were 
overruled,  and  judgment  rendered,  dismissing 
the  petition.     Plaintiff  appeals. 

The  principal  parties  to  the  transactions 
involved  in  the  action  died  without  testify- 
ing, and  the  evidence  consists  of  account 
books,  letters,  receipts,  and  other  documents 
found  in  the  possession  of  the  parties.  In 
addition  to  a  written  agreement  by  Wiley  to 
keep  the  merchandise  insured  for  the  sum 
of  $4,000,  and  an  Inventory  showing  the  val- 
ue of  the  goods  to  be  $7,911.21,  the  material 
exhibits  are  as  follows: 

"For  and  in  consideration  of  the  note  ol 
Geo.  E.  Petty,  for  the  sum  of  $776.00  @  8 
per  cent,  interest  from  date  due  and  payable 
twelve  months  after  date  executed  this  day 
to  E.  O.  Reid  and  the  further  consideration  of 
the  following  lands,  to  wit:  [Here  follows  de- 
scription of  the  various  tracts  of  land]— making 
a  sum  total  of  $1,280.13  figured  at  $2,985.00, 
all  of  which  land  said  Geo.  E.  Petty  agrees  to 
convey  to  E.  O.  Reid  with  covenants  of  gen- 
eral   warranty,   and   in   consideration    of    the 


above  I  have  this  day  sold  unto  Geo.  E.  Petty 
an  undivided  one-half  interest  in  a  stock  of 
merchandise  consisting  of  fixtures,  dry  goods, 
notions,  gents  furnishing,  coats,  hats,  caps, 
boots  and  shoes  and  all  goods  of  any  kind  and 
character  belonging  to  the  stock  now  being*  run 
in  the  storehouse  of  H.  L.  Wiley  in  the  town 
of  Arlington;  Kentucky,  said  stock  is  to  be 
controlled  and  run  by  E.  O.  Reid  until  the 
deeds  to  said  lands  are  received  and  after  which 
time  said  stock  is  to  be  moved  by  said  E.  (). 
Reid  and  Geo.  E.  Petty  to  Searcy,  Arkansas, 
and  run  by  them  with  a  view  to  selling  out  the 
entire  stock  by  mutual  agreement  on  said  sale 
and  not  run  nor  put  up  in  Searcy  with  a  view 
to  continuing  or  keeping  up  a  partnership  busi- 
ness unless  by  further  agreement. 

"Arlington,  Kentucky,  this  December  16th, 
1896. 

"[Signed]  E.  O.  Reid. 

"Geo.  E.  Petty. 

"Deed  from  Geo.  E.  Petty  and  son  C.  Petty 
to  the  above  described  lands  received  dated  De- 
cember 17—96,  before  Geo.  T.  Petty,  J.  P. 

"E.  O.  B." 

On  "Stock  and  Cash  Book"  from  October 
26,  1896,  kept  by  H.  L.  Wiley,  appears  the 
following  item: 

"Feb.  13/97.  By  note  of  date  May  8/95 
due  May  8/97,  to  be  delivered  to  Wiley  as  of 
May  8/97,  2,228.13" 

"March  6  1897 
"E.  O.  Reld  Clinton  Ky  Sir 

"Tour  letter  got  in  this  ev.  will  come  over 
tomorrow  or  Sunday,  but  can  see  no  use  of  me 
coming  over  there,  as  we  will  have  to  do  what- 
ever is  done  here,  or  by  mail,  proximating  the 
note  we  owe  to  Earnest  and  the  money  you 
have  advanced  on  debts  of  H.  L.  Wiley  &  Co 
at  6150.00  and  letting  the  Pettie  matter  but 
3760.00  and  putting  out  goods  enough  to  make 
2000.00  additional  credit  on  those  two  items 
Would  leave  390.00  or  thereabouts,  and  about 
1500  in  goods  to  put  in  Carman  hands  on  com- 
mission, out  of  which  the  above  bal  could  be 
paid,  and  for  your  assistance  if  any  assistance 
it  be,  we  could  give  note  for  that  balance  and 
fix  it  so  we  could  meet  it  and  you  could  use  it 
making  it  in  2  or  three  installments—  The 
Flegle  note  ft  co  on  the-  small  mortgage  note, 
and  then  we  have  the  note  2228,  not  yet  due  to 
contend  with,  Figering  that  the  notes  and  acts 
will  pay  the  Cairo  and  Mayfield  notes,  and  if 
we  can  arrange  the  matters  in  this  way  and 
succeed  in  procuring  credit  in  the  market  will 
soon  pay  you  out.  If  you  will  let  us  have  the 
shoes,  y%  the  hats  and  %  the  dry  goods  ft  dry 
goods  notions  on  something  after  the  above 
plan,  we  can  put  your  goods  for  the  present 
in  the  back  room,  and  keep  them  in  showing 
shape  or  pack  them  in  boxes  after  we  get  some 
new  goods  in  to  get  boxes.  If  you  are  favora- 
ble to  this  idea  write  me,  so  that  can  see  Gus, 
What  do  you  think  of  making  stile  of  firm, 
Carman  ft  Wiley,  as  to  better  than  a  new  name 
entirely.  We  can  arrange  for  about  500.00 
cash  to  put  in  new  stuff.    Write  me. 

'Yours  H.  L.  Wiley." 

"This  is  to  certify  that  in  the  transactions,  of 
H.  L.  Wiley  ft  E.  O.  Reid  under  the  firm  name 
of  H.  L.  Wiley  &  Co— that  H.  L.  Wiley  received 
all  benefits  from  said  concern  &  was  to  settle 
all  debts,  said  E.  O.  Reid  having  no  furtber  in- 
terest than  to  get  his  money  back  &  interest — 
ft  it  now  appears  that  there  is  one  note  left 
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&  due  Alexander  County  Ntl  Bank  for  $400,00 
due  on  or  about  Jany  lltb/98  signed  by  H.  L. 
WHey  &  Co  which  it  is  my  duty  to  pay  off— 
and  if  there  are  any  other  debts  dne  by  said 
firm  of  H.  Li.  Wiley  &  Co.,  it  is  my  duty  to  pay 
off  Ame  out  of  my  own  effects,  further,  in  1896, 
E.  O.  Reid  took  in  trust  the  stock  of  goods 
of  H.  L.  Wiley  &  Co  to  further  settlement  & 
close  tip  said  business,  and  said  E.  O.  Reid  has 
disposed  of  said  stock  of  mdse  &  settled  with 
me  in  full  satisfaction  for  all  mdse.  notes  & 
accts  &c  turned  over  to  him  by  me— the  whole 
of  it  being  under  my  supervision  all  the  while — 
the  last  transaction  being  the  eoods  moved  to 
Clinton,  &  the  purchase  of  safe  now  in  my 
store  house  at  Arlington  which  is  fully  settled 
for  and  paid — 
"Jan'y/98-  H.  L.  Wiley." 

"Clinton,  Ky.,  April  11th,  1899. 
"H.  L.  Wiley 

"Dear  Sir:  Enclosed  find  your  note,  which 
please  write  the  word  from,  before  the  words 
date  until  paid  so  as  to  leave  it  clear  to  bear  in- 
terest from  date  until  paid — I  have  credited  it 
on  the  note  of  yours,  dated  May  8th— 95— 
(2074.47  dollar  note,  which  likes  about  30  dol- 
lars I  reckon  of  paying  it  off— I  credited  stating 
with  same  liens  reserved  that  the  old  note  holds— 
.  "I  suppose  without  looking  at  the  deed  that 
the  word  'from'  added  will  correspond  with  the 
deed  see  if  it  does — I  also  enclose  you  the  note 
you  executed  to  Payne  signed  by  myself  as  se- 
curity—The above  will  cover  your  receipt — The 
above  note  referred  to,  to  be  changed  calls  for 
$441.25/100  bearing  date  Feb'y  4th-99  due  two 
years  after  date  &  the  credit  of  same  on  H.  L. 
Wiley  note  due  E.  O.  Reid  &  Son  bears  same 
date— I  have  written  this  in  a  hurry,  but  guess 
it  can  be  understood  &  interpreted  by  an  Ar- 
lington lawyer — whether  a  N.  Y.  one  can  or  not. 
Return  the  note  at  once — That  Ernest  can  file  it 
with  my  papers  &  get  the  matter  off  of  file — 
"Yours  truly  E.  O.  Reid. 

"P.  S.  Write  me  at  Heber  will  leave  tonight." 

"Received  of  H.  L.  Wiley  three  notes  against 
James  E.  Golston  for  three  htfndred  and  twelve 
50/100  dollars  each  aggregating  nine  hundred 
and  thirty  seven  50/100  dollars  with  interest 
from  date  which  notes  I  agree  to  account  for 
on  settlement  between  myself  &  said  Wiley 
these  notes  being  land  note* 

"This  April  30/1901  E.  E.  Reid." 

"The  note    38.08 
Int.  to  April  30th  01-      7.40 


45.48 
"This  note  paid  out  of  James  E.  Gholson 
notes— 3— 312.50  notes  making  total  of  937.50 
all  of  which  is  credited  on  notes  of  H.  L. 
Wiley  this  note  being  retained  by  agreement 
between  me  &  H.  L.  Wiley  settled  as  of  April 
30th  1901.  E.  E.  Reid." 

"3  notes  of  James  E.  Gholson  of  $312.50 
each  making  total  of  $937.50  credited  to  II.  !>. 
Wiley  on  all  notes  this  note  $257.25  which  was 
security  on  &  the  balance  of  the  $937.50  is 
credited  on  other  notes  &  statement  attached 
all  this  agreed  to  by  H.  L.  Wiley  &  I  am  to 
hold  note  showing  how  paid—       E.  E.  Reid.'' 

Note  H.  L.  W.  4(59.08 

Note  38.08  int.  7.40  D.  L.  W.  &  Co  45.48 

257.25     Pd.     Xatl     Bk     Mayfield 

which  I  am  security  on  II.  L.  W.    257.25 

Amt.  credited  on  2228.13  note  H.  L.  W.    165.09 


937.50 


"Total  amount  of  James  E.  Gholson  notes 
for  and  in  Hickman  County  Ky— above  list 
shows  when  same  was  credited  &  by  agreement 
between  H.  I*  Wiley  &  me  just  when  this 
amount  was  to  be  settled  as  of  April  30th  1901 
—date  of  Gholson  notes—  E.  E.  Reid. 

"Arlington,  Ky..  Sept  18,  1899 
"Earnest  E.  Reid,  Clinton.  Ky.    Dear  Sir: 

"You  have  my  profound  sympathy  in  the  loss 
of  your  father,  never  was  more  surprised  as 
I  had  a  letter  a  few  days  ago  saying  be  was  aa 
well  as  usual,  and  bad  not  heard  he  -was  sack. 
Would  suggest  that  as  a  legal  proposition  that 
you  continue  the  business  in  the  same  firm 
name— without  any  change.  You  will  find  thU 
to  be  best  for  many  reasons.  If  there  is  any 
matters  in  Arkansas  that  needs  looking  after, 
any  matters  that  needs  adjusting  down  there, 
I  can  and  will  help  you  in  any  way  I  can.  I  ex- 
pect that  I  can  do  you  some  good  in  the  Ark. 
affairs  and  as  I  am  owing  you  all  and  if  you 
think  you  can  use  me  in,  looking  up  any  matter. 
either  in  Ark  as  I  went  with  him  over  the  Ark 
land  carefully  once,  I  will  serve  you  as  best  I 
can.    Let  me  hear  from  you  soon. 

"Yours,  H.  L.  Wiley." 

In  support  of  the  finding  of  the  chancel- 
lor that  the  two  notes  sued  on  had  been 
paid,  'the  argument  is  as  follows:  The  stock 
of  merchandise  for  which  Wiley  executed 
his  notes  to  Reid  &  Son  on  May  8,  1893, 
amounted  to  $7,994.22.  The  first  two  notes  of 
$1,920.81  each  were  satisfied  before  January 
6,  1890.  On  that  date  the  second  mortgage 
was  executed,  showing  a  balance  due  on  the 
stock  of  merchandise  of  only  $3,183.83. 
Some  time  during  the  year  1896,  E.  O.  Heid. 
took  the  stock  of  merchandise  In  trust  for 
the  purpose  of  liquidating  the  balance  of 
the  indebtedness  due  by  Wiley.  An  inven- 
tory made  on  October  26,  1890,  showed  that 
the  stock  of  goods  amounted  to  $7,911.21. 
On  December  15,  1896,  E.  O.  Reid  traded  a 
half  interest  in  the  stock  of  goods  to  George 
E.  Petty  for  a  note  for  $775  and  land  val- 
ued at  $2,985,  making  a  total  of  $3,760. 
Petty  received  the  goods  and  paid  the  con- 
sideration to  Reid.  The  stock  of  goods  and 
safe  at  Arlington  were  sold  to  E.  O.  Reid 
previous  to  January  8,  1898,  and  moved  by 
him  to  Clinton.  The  item  on  the  "Stock 
and  Cash  Book"  showed  that  the  note  for 
$2,228.13  had  been  paid.  The  receipt  given 
by  Wiley  on  January  8,  1898,  showed  that 
the  only  debt  known  to  the  parties  to  be 
due  by  H.  L.  Wiley  &  Co.  was  a  note  for 
$400,  and  that  E.  O.  Roid  had  disposed  of 
the  stock  of  merchandise  and  settled  with 
Wiley  for  all  the  merchandise,  notes,  ac- 
counts, etc.,  turned  over  to  him  by  Wiley. 
This  receipt  shows  that  the  parties  made  a 
complete  settlement.  It  does  not  appeal*  that 
Wiley  &  Co.  were  otherwise  indebted  to  Reid 
&  Ron,  and  the  only  way  that  Reid  &  Son 
could  have  settled"  with  Wiley  for  the  goods 
sold  was  by  paying  the  amount  of  the  pur- 
chase on  the  notes  in  question. 

We  cannot  construe  the  entry  of  February 
13,  1897,  on  the  "Stock  and  Cash  Book"  as 
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evidence  of  the  payment  of  the  note  for  $2,- 
228.13,  for  the  very  simple  reason  that 
Wiley's  letter  pf  March  6,  1897,  which  was 
written  after  the  entry  was  made,  and  in 
which  appears  the  following:  "And  then  we 
have  the  note  2,228  not  yet  due  to  con- 
tend with" — shows  very  plainly  that  the 
note  'was  not  paid.  Nor  is  the  argument 
based  upon  the  contention  that  Wiley  was 
not  otherwise  Indebted  to  Reid  &  Son,  and 
that  the  Reids  could  not  have  paid  Wiley 
for  the  goods  sold  to  Petty  in  any  other 
way  than  by  satisfying  the  notes  in  ques- 
tion, entitled  to  much  consideration.  It 
clearly  appears  that  there  were  two  $2,500 
notes  executed  by  Wiley  ft  Co.  to  the  Reids, 
besides  other  notes.  Wiley's  letter  of  March 
5,  1897,  shows  exactly  how  the  Petty  trans- 
action was  settled.  In  that  letter  Wiley 
says: 

"Proximating  the  note  we  owe  to  Ernest  and 
the  money  you  bare  advanced  on  debts  of  H.  L. 
Wiley  &  Co.  at  6150.00  and  letting  the  Pettle 
matter  bat  3760.00  and  putting  out  goods 
enough  to  make  2000.00  additional  credit  on 
those  two  items  would  leave  390.00  or  there- 
abouts." 

This  shows  that  the  firm  of  H.  L.  Wiley 
ft  Co.  was  Indebted  to  Ernest  and  also  to 
E.  o.  Reid  for  money  advanced  on  the  debts 
of  H.  L.  Wiley  ft  Co.  In  the  sum  of  about 
16,150.  The  amount  received  from  Petty 
by  Reld  was  $3,760.  In  using  the  words 
"letting  the  Pettle  matter  but  3760.00," 
Wiley  meant  that  the  Petty  Item  of  $3,760 
should  be  a  set-off  against  the  $6,150  to 
that  extent  That  this  is  the  effect  of  the 
language  used  is  clearly  shown  by  adding 
the  $3,760  and  the  $2,000,  and  deducting  the 
sum  from  the  $6,150,  thus  obtaining  the  bal- 
ance of  $390.00  stated  in  the  letter.  In 
other  words,  this  letter  leaves  no  doubt  that 
Wiley  &  Co.  were  indebted  to  the  Reids  for 
money  advanced  on  their  debts,  and  that  the 
consideration  which  the  Reids  received  from 
Petty  was  credited  on  this  indebtedness,  and 
not  on  the  indebtedness  represented  by  the 
original  purchase  notes.  It  must  also  be 
remembered  that,  while  the.  two  first  notes 
originally  executed  by  Wiley  were  canceled 
and  found  among  his  papers,  the  two  notes 
sued  on  were  still  in  the  possession  of  the 
Reids.  Furthermore,  the  receipt  given  by 
Wiley  to  E.  O.  Reid  on  January  8,  1898,  can- 
not be  construed  as  a  full  settlement  of  all 
transactions  between  them  for  the  following 
reasons:  On  April  11,  1899,  Reid  wrote  to 
Wiley  and  stated  that  a  certain  note  for 
$441.25  was  credited  by  him  on  the  note  for 
12,074.47  dated  May  8,  1895,  and  that  after 
this  credit  was  made  there  remained  a  bal- 
ance due  of  about  $30.  Indorsed  ou  the  back 
of  the  $2,074.47  note  sued  on  is  the  credit  re- 
ferred to  in  Reid's  letter.    The  receipt,  given 


by  H.  B.  Reid  on  April  30,  1901,  for  the 
three  James  E.  Gholsdn  notes  for  $312.50 
each,  shows  that  Reid  was  to  account  for 
these  notes  in  his  settlement  with  Wiley. 
On  the  same  date  the  note  for  $2,228.13  was 
credited  by  the  sum  of  $165.69,  the  amount 
due  H.  L.  Wiley  on  the  James  E.  Gholson 
notes.  In  addition  to  all  this,  H.  L.  Wiley's 
letter  of  condolence  to  E.  E.  Reid,  dated 
September  18,  1899,  contains  the  following 
language: 

"I  expect  that  I  can  do  you  some  good  in  the 
Ark.  affairs,  and  as  I  am  owing  you  all,"  etc. 

Manifestly,  Reld  would  not  have  been  mak- 
ing credits  on  the  notes  in  question  long 
after  that  time  if  they  had  been  settled  by 
the  agreement  of  January  8,  1898,  nor  would 
Wiley  have  been  writing  to  Ernest  Reld  that 
he  was  then  indebted  to  him.  We  therefore 
conclude  that  the  plea  of  payment  was  not 
sustained.  On  the  contrary,  the  evidence 
shows  that  there  was  a  balance  of  $30  due 
April  11,  1899,  on  the  note  for  $2,074.47,  and 
that  there  Is  still  due  on  the  $2,228.13  note 
the  full  amount  thereof,  subject  to  a  credit 
of  $165.69  paid  April  30,  1901. 

Since  plaintiff's  right  to  a  lien  on  the  land 
covered  by  the  mortgage  and  now  owned  by 
certain  defendants  was  not  passed  on  by  the 
chancellor,  we  refrain  from  expressing  an 
opinion  on  the  question,  and  remand  the 
case,  with  directions  to  enter  judgment  In 
conformity  with  this  opinion,  and  determine 
whether  plaintiff  has  lien  on  the  mortgaged 
property  to  secure  the  amount  adjudged  to 
be  due. 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


AMERICAN    RT.    EXPRESS    CO.    r.    COM- 
MONWEALTH (five  cases). 

(Court   of    Appeals    of    Kentucky.     June    20, 
1910.    Rehearing  Denied  March  12, 1920.)    - 

1.  Municipal  Corporations  «=»642(1)— Vio- 
lation of  Ordinance  —  Appeals-Amount 
ov  Fine— Validity  of  Ordinance. 

Under  Ky.  St.  §  3519,  providjse  for  appeal 
to  the  Court  of  Appeals  to  test  flre  validity  of 
ordinances  of  fourth  class  cities,  in  cases  where 
fines  of  $20  or  less  are  imposed  or  authorized, 
that  court  has  jurisdiction  to  review  a  judg- 
ment imposing  on  an  express  company,  for  fail- 
ure to  pay  a  license  tax,  a  fine  of  $20  in  each 
of  five  cases,  where  the  question  involved  is 
the  validity  of  the  license  tax  ordinance. 

2.  Licenses  <8=>7(8)  —  Double  Taxation  — 
Franchise  and  License  Taxes. 

Although  a  city  may  not  tax  a  corpora- 
tion's right  to  do  business  in  the  city  after  col- 
lecting from  it  a  franchise  tax,  it  may  impose 
a  license  fee  upon  such  agencies  as  are  not  es- 
sential in  the  conduct  of  its  business. 
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3;  Licenses  «=»7(8)  —  Double  Taxation  — . 

Fbanchibe  and  License  Taxes. 
An  ordinance  of  a  fourth  class  city,  impos- 
ing on  express  companies  not  required  to  ob- 
tain a  municipal  franchise  under  Const.  §  164, 
a  license  tax  under  Ky.  St.  g  3490,  for  main- 
taining an  office  or  agent  in  the  city,  is  invalid 
as  to  an  express  company  which  has  paid  to 
the  city  a  franchise  tax  under  sections  4077- 
4091,  since  it  involves  double  taxation,  in  vio- 
lation of 'Const  i  171;  such  ordinance  being  a 
revenue  measure  and  not  a  police  regulation, 
and  taxing  an  essential  agency  necessary  in  the 
conduct  of  the  business. 

Carroll,  O.  3.,  dissenting. 

Appeal  from  Circuit  Court,  Anderson 
County. 

Five  suits  by  the  Commonwealth  against 
the  American  Railway  Express  Company. 
From  the  Judgment  against  defendant,  It 
appeals.  Reversed  and  remanded,  with  di- 
rections. 

Chas.  C.  Fox,  of  Danville,  for  appellant 
F.  R.  Feland,  of  Lawrenceburg,  for  the 
Commonwealth. 

CLARKE,  J.  The  appellant  was  found 
guilty  and  fined  In  the  Lawrenceburg  police 
court  upon  each  of  five  warrants  charging  It 
with  "having  committed  the  offense  of  engag- 
ing-In  an  occupation  for  which  a  license  Is 
required  without  first  procuring  or  paying 
for  a  license."  The  five  cases  were  by  agree- 
ment heard  together  and  without  a  jury ;  and 
while  the  defendant's  guilt  and  the  imposi- 
tion of  a  fine  of  $20  under  each  warrant  Is 
set  out  In  separate  paragraphs  of  a  single 
Judgment  but  one  recovery  Is  adjudged 
thereon,  and  that  for  $100,  the  aggregate  of 
the  five  fines  assessed,  with  costs  in  all  five 
cases. 

Upon  a  single  appeal  bond  and  supersedeas 
the  defendant  appealed  to  the  circuit  court 
where,  however,  the  five  cases  were  separate- 
ly docketed,  and  upon  an  agreed  statement 
of  facts  all  were  again  submitted  to  the  court 
together  and  without  a  Jury,  resulting  In  an- 
other single  judgment  for  $100  and  costs  in 
all  five  cases  against  defendant  following 
separate  findings  of  guilt  and  the  Imposition 
of  a  fine  of*$20  In  each  of  the  five  cases. 
From  that  Judgment  the  company  has  pros- 
ecuted a  single  appeal  to  this  court 

[1]  That  the  parties  with  the  consent  of 
the  trial  court  cannot,  by  combining  several 
cases  and  having  the  aggregate  amount  of 
the  several  fines  adjudged  in  one  Judgment 
confer  jurisdiction  upon  this  court  it  does 
not  possess  as  to  any  of  the  combined  cases 
considered  separately  was  held,  and  the  rea- 
sons given  therefor,  by  this  court  in  the 
recently  decided  case  of  Adams  Express  Co. 
v.  Bradley,  179  Ky.  239,  200  S.  W.  340.  But 
by  section  3519  of  the  statutes,  a  part  of  the 
charter  of  cities  of  the  fourth  class,  to  which 


Lawrenceburg  belongs,  It  Is  provided  the 
validity  of  an  ordinance  of  such  a  city  may 
be  tested  by  appeal  from  the.  Judgment  of  the 
police  court  to  the  circuit  court,  and  thence 
to  the  Court  of  Appeals,  "In  cases  where  fines 
of  twenty  dollars  or  less  are  Imposed  or  au- 
thorized," a  provision  for  testing  the  validity 
of  an  ordinance  of  a  city  of  this  class  radi- 
cally different  from  the  method  provided  for 
testing  the  validity  of  ordinances  of  cities  of 
the  fifth  and  possibly  other  classes.  Sevier  v. 
City  of  BarboursviUe,  180  Ky.  563,  204  S.  W. 
294,  L.  R.  A.  1918F,  1128. 

Since  the  fine  Imposed  In  each  case  was 
$20  and  defendant's  only  defense  was  the 
alleged  Invalidity  of  the  dry  ordinance  under 
which  the  warrants  were  Issued  and  the  fines 
Imposed,  It  is  manifest  that  we  have  Juris- 
diction to  review  the  judgment  In  each  case, 
all  five  of  which  are  here. 

[2]  2.  The  ground  upon  which  the  validity 
of  the  ordinance  In  question  Is  asserted  Is 
that  the  defendant  by  reason  of  having  paid 
to  the  city  its  franchise  tax  for  the  year  1918, 
is  exempt  from  the  imposition  by  the  city  for 
the  same  year  of  a  license  or  occupational 
tax. 

Appellant  cites  and  relies  upon  the  case  of 
Cumberland  TeL  &  TeL  Co.,  eta,  v.  Hopkins, 
etc,  121  Ky.  800,  90  S.  W.  694,  28  Ky.  Law 
Rep.  846,  where  we  held  that  the  payment  of 
a  license  fee  could  not  be  Imposed  by  the 
city  6t  Eminence  upon  either  a  railroad  com- 
pany or  a  telephone  company,  which  had  paid 
to  the  city  for  the  same  period  a  franchise 
tax  under  sections  4077-4091,  Ino,  of  Ken- 
tucky Statutes,  although  the  city  had  express 
legislative  authority  so  to  do  under  section 
3637,  Kentucky  Statutes,  a  part  of  the  char- 
ter of  cities  of  the  fifth  class,  to  which  Emi- 
nence belonged.  This  because  the  attempted 
license  tax  was  a  tax  upon  a  privilege  Includ- 
ed In  the  property  tax  already  Imposed  as  a 
franchise  tax,  and  therefore  a  tax  upon  the 
same  property  against  the  same  owner  for 
the  same  year,  and  double  taxation  In  viola- 
tion of  the  uniformity  of  taxation  required 
by  section  171  of  the  Constitution. 

It  was  further  held  In  that  case  that  the 
power  thus  given  "to  Impose  and  collect  li- 
cense fees  upon  all  franchises  is  revenue  pro- 
vision," although  coupled  with  other  mat- 
ters more  properly  coming  under  the  head  of 
police  powers,  and  that  the  franchise  tax 
paid  by  the  corporations,  although  a  property 
tax,  was  not  distinct  from  the  occupation  tax 
the  town  under  legislative  authority  was  at- 
tempting to  impose  upon  them. 

The  appellant  here  had  paid  to  the  city  of 
Lawrenceburg  exactly  the  same  kind  of  a 
franchise  tax  under  sections  4077-4091,  inc., 
of  the  Statutes  as  the  railroad  company  and 
telephone  company  had  paid  to  the  city  of 
Eminence  and  the  contested  license  tax  was 
imposed  under  express  and  similar  legislative 
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authority  In  both  Instances,  the  authority  be- 
ing  given  to  the  cities,  the  one  of  the  fourth 
an«l  the  other  of  the  fifth  class,  by  sections 
3490  and  3637,  respectively  of  the  Statutes. 
There  is  therefore  no  point  of  difference  In 
the  two  cases,  if  as  a  matter  of  fact  the  privi- 
leges attempted  to  be  licensed  are  the  same. 
In    the  Eminence  case  the  license  was  upon 
the   railroad  company's  selling  tickets  and 
handling  freight,   and   upon   the   telephone 
company's  maintaining  an  exchange  in  the 
city,  and  the  doing  of  these  things  was  essen- 
tial  to  the  exercise  of  the  franchise  with- 
in   the   city;    but  It  is  only  the  essential 
things  a  corporation  must  do  in  order  to  ex- 
ercise Its  franchise  that  are  covered   and 
taxed  by  the  imposition  of  the  franchise  tax, 
as  has  been  clearly  pointed  out  by  the  court 
In  Adams  Express  Co.  v.  Boldrick,  141  Ky. 
Ill,  132  S.  W.  174,  and  Cumberland  Tel.  4 
Tel.  Co.  v.  Calhoun,  151  Ky.  241,  151  S.  W. 
699,  in  both  of  which  the  Eminence  case, 
supra,  was  approved,  hut  in  each  of  which  a 
license  tax  was  held  to  be  valid,  although  the 
complaining  corporations  had  paid,  as  has 
appellant,   a   franchise  tax   under   sections 
4077-4091,  inc.,  of  the  Statutes;   the  distinc- 
tion   being,    as   explained   in   the   Boldrick 
Case,  that  although  a  city  may  not  tax  a 
corporation's  right  to  do  business  in  the  city 
after  collecting  from  it  a  franchise  tax,  it 
may  nevertheless  impose  a  license  fee  upon 
such  agencies  or  instrumentalities  as  are  not 
essential  or  indispensable  necessities  in  the 
conduct  of  its  business,  and  which  the  com- 
pany has  elected  to  adopt  as  a  means  of  facil- 
itating or  Increasing  its  business. 

[3]  It  therefore  becomes  necessary  to  ex- 
amine the  ordinance  involved  here,  to  de- 
termine whether  it  Imposes  a  license  fee  up- 
on an  essential  agency  or  instrumentality  em- 
ployed by  appellant  in  conducting  its  business 
In  the  city.  If  it  does,  this  case  is  controlled 
by  the  Eminence  case,  supra,  and  the  ordi- 
nance, being  evidently  a  revenue  measure 
and  not  a  police  regulation,  is  Invalid  as  to 
appellant. 

It  seems  to  be  agreed  by  counsel,  although 
there  Is  no  copy  of  the  ordinance  In  the  rec- 
ord, and  is  indicated  by  the  warrants,  that 
the  ordinance  imposes  an  annual  license  tax 
that  shall  be  paid  by  various  persons  and  cor- 
porations for  doing  business  in  the  city  of 
Lawrenceburg,  and  that  the  provisions  there- 
of applicable  to  appellant  is  as  stated  in 
brief  for  appellant: 

"For  each  express  company  maintaining  an 
office  or  agent  in  the  city,  $25.00." 

As  the  company  could  not  conduct  Its  busi- 
ness in  the  city  without  both  an  office  and  an 
agent  it  is  clear  that  both  the  agency  and  the 
instrumentality  upon  which  the  tax  is  im- 
posed are  essentials  and  indispensably  neces- 
sary  in   conducting   appellant's   business  In 
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the  city,  and  this  case  comes  squarely  under 
the  Eminence  Case  as  explained  in  the  Bold- 
rick Case. 

The  Calhoun  Case,  supra,  is  not  applicable 
because  it  is  conceded  appellant  was  not  re- 
quired to  procure  a  franchise  from  the  city 
under  section  164  of  the  Constitution  in  order 
to  entitle  it  to  do  business  therein. 

Wherefore,  the  judgment  in  each  case  is 
reversed,  and  the  cause  remanded,  with  di- 
rections to  dismiss  the  warrants. 

CARROLI*  C.  J.,  dissents.  See  219  S.  W. 
427. 


BOWER  &  BOWER  v.  COLLINSWORTH. 

(Court  of  Appeals  of  Kentucky.    Jan.  27, 
1920.) 

1.  Appeal  and  ebbob  <S=>183— Objection  as 

TO     CHARACTER    OF    PBOOEEDING    CANNOT    BE 
UBGED   FOB  FIBST  TIME   ON   APPEAL. 

While  one  partner  cannot  sue  his  copart- 
ner, except  to  settle  the  partnership,  on  a 
claim  growing  out  of  a  partnership  transaction, 
until  the  business  is  wound  up,  where  one 
partner  brought  an  action  at  common  law  which 
was  transferred  to  equity  without  objection, 
and  subsequently  referred  to  a  commissioner 
by  agreement  of  the  parties,  defendants  cannot 
after  adverse  judgment  object  for  the  first  time 
on  appeal  to  the  character  of  the  proceeding. 

2.  Pabtnebship  €=»121— That  pabtneb  was 
to  beab  expenses  at  place  of  sale  of 
cattle  shown  by  evidence. 

Where  plaintiff  and  defendants  entered  in- 
to a  partnership  for  the  purchase  and  sale  of 
cattle,  evidence  held  to  show  that  defendants 
were  to  bear  the  expenses  at  the  selling  end  of 
the  line  and  not  charge  any  commission  there, 
and  hence  could  not  charge  the  partnership 
for  yardage,  feed,  and  bedding  of  the  cattle  at 
that  point,  and  plaintiff  might  recover  from  de- 
fendants one-half  of  the  sum  so  charged. 

3.  Pabtnebship  «=»84— Contbact  construed 
to  allow  becovebt  from  otheb  pabtneb 
of  expenses  in  sale  of  cattle. 

Where  plaintiff  and  defendants  entered  in- 
to a  partnership  agreement  for  the  purchase 
and  sale  of  cattle  providing  that  defendants 
were  not  to  charge  any  commissions  at  a  cer- 
tain point  where  the  cattle  were  to  be  sold, 
and  that  they  were  to  bear  the  expenses  at 
the  selling  end  of  the  line,  defendants  were 
liable  for  half  of  the  commissions  on  the  sale 
of  the  cattle  at  other  points,  notwithstanding 
that  the  contract  did  not  in  terms  provide 
that  commission  should  be  paid  on  cattle  bo 
sold. 

4.  Pabtnebship  «J=>84  —  Contract  fob  PUR- 
CHASING CATTLE  CONSTRUED  TO  INCLUDE  EX- 
PENSES OF  PASTURAGE  TO  FIT  THEM  FOB  MAR- 
KET. 

Where  a  contract  between  plaintiff  and  de- 
fendants provided  that  plaintiff  was  to  pur- 
chase cattle  for  defendants  to  sell,  plaintiff  to 
bear  the  ordinary  expenses  of  buying,  herding, 
and  driving  the  cattle  to  the  shipping  point  in- 
cluding  their   feed   and   bedding,   expenses   of 
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pasturage  to  fit  the  cattle  for  market  were  not ' 
such  expenses  as  were  included  in  the  contract. 

5.  Payment  <8=>73(1)  —  Evidence  insuffi- 
cient TO  8HOW  PAYMENT  OF  CLAIM  FOB  MON- 
EY RECEIVED  IN  RELEASE  OF  CONTRACT  OF 
THIRD  PARTY. 

In  an  action  between  plaintiff  and  defend- 
ants to  recover  certain  sums  under  a  partner- 
ship contract  for  the  purchase  and  sale  of 
stock,  evidence  held  not  to  show  payment  to 
plaintiff  of  his  share  of  money  paid  the  partner- 
ship by  a  seller  of  bogs  to  be  released  from 
his  contract. 

6.  Partnership  «3=>306  —  Check  placed  in 
hands  of  lawyer  for  collection  held 
not  profit  until  paid. 

Where  a  contract  between  plaintiff  and  de- 
fendants for  the  purchase  and  sale  of  cattle 
provided  for  a  division  of  profits,  a  check  for 
the  purchase  price  of  the  cattle  sold,  not  paid, 
but  placed  in  the  hands  of  a  lawyer  for  collec- 
tion, does  not  constitute  profits  until  payment. 

7.  Partnership  <&=»86— Finding  in  suit  be- 
tween PARTNERS  AS  TO  CLAIM  FOR  PROFITS 
ON  CONTRACT  ERRONEOUS. 

Where  a  partnership  contract  provided  for 
equal  payment  of  profits  on  the  sale  of  cer- 
tain cattle,  and  defendants'  agent  made  an  au- 
thorized settlement  with  a  customer  who  was 
claiming  one-half  of  the  profits  of  a  certain 
sale,  to  accept  one-third  of  such  profits,  plain- 
tiff was  entitled  to  only  one-half  of  the  re- 
maining two-thirds,  and  judgment  for  more  was 
erroneous. 

8.  Partnership  <8=>120— Recovery   in   surr 

BETWEEN  PARTNERS  FOR  PROFITS  DUE  ON 
SPECIFIC  TRANSACTIONS  MUST  BE  LIMITED 
TO    SUCH   TRANSACTIONS. 

Where  a  partnership  contract  provided 
for  equal  division  of  certain  profits  on  the  sale 
of  cattle,  and  plaintiff  sued  on  certain  specific 
transactions  and  not  for  settlement  of  the  part- 
•  nership,  his  recovery  must  be  confined  to  those 
transactions  and  should  not  embrace  transac- 
tions not  specifically  pleaded. 

Appeal  from  Circuit  Court,  Lawrence 
County. 

Action  by  Jeff  Collinsworth  against  Bow- 
er &  Bower.  From  the  judgment  rendered, 
both  parties  appeal.  Affirmed  on  cross-ap- 
peal, and  reversed  on  original  appeal. 

M.  S.  Burns,  of  Louisa,  and  Ed.  0.  O'Rear 
and  J.  C.  Jones,  both  of  Frankfort,  for  ap- 
pellant. 

Fred  M.  Vinson,  of  Ashland,  W.  D.  O'Neal, 
of  Catlettsburg,  and  John  M.  Waugh,  of 
Ashland,  for  appellee. 

CLAY,  C.  Bower  &  Bower  were  commis- 
sion merchants  at  Cleveland,  Ohio,  engaged 
In  the  business  of  buying  and  selling  cat- 
tle. Jeff  Collinsworth  was  a  farmer  resid- 
ing In  Lawrence  county,  Ky.  In  June,  1919, 
Bower  &  Bower  entered  Into  a  contract  of 
partnership  with  Collinsworth  by  which  they 
agreed  to  buy  and  sell  cattle  and  divide  the 
profits. 


In  the  month  of  September,  1917,  Collins- 
worth brought  suit  against  Bower  &  Bow- 
er to  recover  the  following  sums : 

(1)  $49.50,  being  one-half  of  the  commis- 
sion on  the  sale  of  39  cattle  in  the  year 
1913,  and  of  20  cattle  and  450  lamb  In  the 
year  1915. 

(2)  $700,  being  one-half  of  the  sum  ex- 
pended by  Bower  &  Bower  for  yardage,  bed- 
ding, and  feeding  the  cattle  at  Cleveland 
and  charged  to  the  partnership. 

(3)  $505.12,  being  one-half  of  the  cost  of 
pasturing  certain  cattle  on  plaintiff's   farm. 

(4)  $007.09,  being  one-half  of  the  interest 
collected  from  farmers  during  the  years  1914, 
1915,  and  1916  on  notes  executed  by  them 
for  the  purchase  price  of  cattle  under  an 
agreement  by  the  partnership  to  repurchase 
the  cattle. 

(5)  $432.21,  the  balance  of  one-half  the 
profit  realized  from  the  sale  of  90  bead  of 
cattle  to  Hill  &  Garver. 

(6)  $52.47,  being  one-half  the  profit  on  30 
head  of  cattle  sold  to  T.  k  McGlothtn. 

(7)  $138.41,  plaintiff's  half  of  the  profits  on 
30  cattle  sold  to  James  and  N.  E.  Ellis,  23 
sold  to  S.  H.  Riser,  and  30  sold  to  H.  Lam- 
bert. 

(8)  $162.50,  being  one-half  of  the  purchase 
price  of  certain  hogs  paid  to  Phil  Preece 
and  refunded  by  him,  and  of  $25  paid  by 
Preece  to  secure  his  release  from  the  con- 
tract. 

Issue  was  joined  as  to  all  of  the  above 
items,  as  well  as  to  the  terms  of  the  con- 
tract pleaded  by  plaintiff.  By  agreement  of 
the  parties  the  case  was  referred  to  the 
commissioner,  who  found  for  plaintiff  on  the 
following  items:  $44.50,  commission  on  sales 
away  from  Cleveland;  $279.79,  balance  of 
profit  on  Hill  &  Garver  transaction,  togeth- 
er with  interest  amounting  to  $59.64;  $162.- 
50,  one-half  of  the  sum  collected  from  Phil 
Preece;  $138.41,  one-half  of  the  profits  on 
the  Ellis,  Lambert,  and  Riser  deals;  $700 
for  yardage,  feeding,  and  bedding  cattle  it 
Cleveland;. $74.79,  interest  on  the  sale  of  the 
Belcher  cattle,  and  another  item  of  interest 
amounting  to  $213.  The  claim  for  $39S.3& 
or  one-half  of  $796.72,  for  Interest  charged 
against  the  partnership  in  1913  and  1914. 
together  with  interest  for  $42.50  on  note 
executed  to  defendants,  was  not  allowed. 
The  claim  for  $505.12  for  pasture  was  also 
rejected.  Exceptions  were  filed  by  both  par- 
ties. Plaintiff's  exceptions  were  sustained, 
and  on  final  hearing  Judgment  was  rendered 
in  his  favor  for  the  following  sums: 

Yardage,  bedding,  and  teed fTCOt* 

Parture    605  U 

Commission  (sales  away  from  Cleveland)....  49  M 

Hill  ft  Garver  matter (M3 

Interest  on  Hill  &  Garver  resale 68  61 

T.  H.  McGlothln  sale 53<" 

Preece    deal 162  W 

Queen    cattle SIS 

Kiser,  fillis,  and  Lambert  cattle USA 
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The  defendants  appeal,  and  plaintiff  prose- 
cutes a  cross-appeal. 

[1]  The  first  ground  urged  for  a  reversal 
is  that  one  partner  cannot  maintain  an  ac- 
tion against  his  copartner,  except  to  settle 
the  partnership,  on  a  claim  growing  out  of 
a  partnership  transaction,  until  the  business 
Is  wound    up  and  the  accounts  finally  set- 
tled, and  that  the  petition  should  have  been 
dismissed    because  plaintiff  brought  suit  to 
recover  certain  balances  alleged  to  be  due  In 
certain      partnership     transactions     without 
asking  a   settlement  of  the  partnership  ac- 
counts.    We  find,  however,  that  the  action 
which  was  brought  at  common  law  was  trans- 
ferred to  equity  without  objection,  and  was 
subsequently   referred  to   the  commissioner 
by  agreement  of  the  parties.    At  no  point  in 
the  proceedings  was  there  a  demurrer,  a  mo- 
tion, or  other  step  attacking  the  form  of  the 
action,  or  raising  the  question  that  the  ac- 
tion  could   not  be  maintained.    Issue  was 
Joined  on   the  Items  pleaded,  and  the  right 
of  the  commissioner  to  hear  proof  and  re- 
port thereon,  and  of  the  court  to  determine 
the  Issues,  was  not  questioned.    On  the  con- 
trary, appellants  treated  the  case  as  properly 
brought   and  properly   tried  and  were  will- 
ing to  take  the  chance  of  a  decision  in  their 
favor.     After  an  adverse  judgment,  they  ob- 
ject for  the  first  time  in  this  court  to  the 
character  and  form  of  the  proceeding  and 
insist  that  It  cannot  be  maintained.    Under 
these  circumstances,  the  objection  will  not 
be  considered  and  any  error  In  the  charac- 
ter or  form  of  the  proceeding  will- be  deem- 
ed to  have  waived.    Preston  v.  Brown,  62 
S.  W.  265,  22  Ky.  Law  Rep.  1044;  Robards 
v.  Jenkins,  76  S.  W.  10,  25  Ky.  Law  Rep. 
2296. 

[2]  Colllnsworth  testified  that,  by  the  terms 
of  the  partnership  contract,  Bower  &  Bow- 
er were  to  furnish  the  money  to  buy  the  cat- 
tle and  pay  all  the  expenses  at  the  selling 
end  of  the  line,  while  he  was  to  bear  the 
expense  incident  to  the  purchase  of  the  cat- 
tle and  their  delivery  at  the  shipping  point, 
and  the  profits  were  to  be  equally  divided. 
On  the  other  hand,  Bower  &  Bower's  agent, 
who  made  the  agreement  with  Colllnsworth, 
testified  that  Bower  &  Bower  were  to  furnish 
the  money  and  a  man  to  assist  in  purchas- 
ing the  cattle,  and  were  not  to  charge  any 
commissions    at    Cleveland.    The    question 
sharply  presented,  therefore,  is  whether  Bow- 
er &  Bower  agreed  to  bear  all  the  expense 
at  the  selling  end  of  the  line,  or  merely  not 
to  charge  any  commissions  there.    Both  the 
commissioner  and  the  chancellor  decided  this 
question  in  favor  of  Colllnsworth,  and,  since 
there  Is  a  direct  conflict  in  the  evidence  of 
the  only  two  witnesses  who  testified  on  the 
question,  we  are  unable  to  say  that  the  flnd- 
tag  is  opposed  to  the  weight  of  the  evidence, 
•od  for  this  reason  the  finding  will  not  be 
disturbed.    It  appears  that  defendants  charg- 
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ed  the  partnership  with  $1,400  for  expenses 
Incurred  for  yardage,  feed,  and  bedding  of 
cattle  at  Cleveland.  Since  this,  was  an  ex- 
pense incurred  at  the  selling  end  of  the  line, 
and  therefore  one  which  the  defendants  ob- 
ligated themselves  to  pay,  we  agree  with  the 
commissioner  and  the  chancellor  that  plain- 
tiff is  entitled  to  recover  one-half  of  that 
sum,  or  the  sum  of  $700. 

[3]  We  also  conclude  that  plaintiff  was 
entitled  to  recover  the  Item  of  $49.50,  being 
one-half  of  the  commission  on  the  sale  of 
certain  cattle  at  other  points  than  Cleve- 
land. Defendants  insist  that  they  should 
not  pay  this  commission  because  their  agree- 
ment was  merely  not  to  charge  any  commis- 
sions at  Cleveland,  while  these  cattle  were 
sold  elsewhere.  While  It  may  be  true  that 
the  contract  did  not  provide  in  terms  that 
the  commissions  should  be  paid  by  defendants 
on  the  cattle  sold  away  from  Cleveland,  we 
conclude  that  It  was  within  the  spirit  of  the 
contract  that  they  should  bear  this  expense. 
The  shipments  were  made  to  Pittsburg  and 
Jersey  City  at  defendants'  request.  It  was 
certainly  not  intended  that  they  should  reap 
a  profit  at  the  expense  of  plaintiff,  which 
they  would  do  on  this  transaction  and  could 
have  done  on  all  the  transactions  had  they 
directed  the  cattle  to  be  shipped  to  other 
points  than  Cleveland. 

[4]  With  respect  to  the  claim  of  $505.12    - 
for    pasturage,    the    facts    are    as    follows : 
The  partnership  had  accumulated  a  largo 
number  of  cattle,  which,  because  of  the  bad 
market  conditions  and  of  the  condition  of 
the  cattle  themselves,  it  was  not  advisable 
to  sell  at  that  time.    Defendants  contend  that 
the  purchase  of  such  a  large  number  of  un- 
fit cattle  was  due  to  plaintiff's  fault,  and  he 
stated  to  defendants'  agent  that  he  would  not 
make   any   charge   for    pasturage.    Plaintiff 
denies  this  fact  and  says  that  a  large  num- 
ber of  the  cattle  were  purchased  by  defend- 
ants' agent.    A  portion  of  these  cattle  were 
turned  over  to  other  farmers  who  were  paid 
for    their   pasturage.    The   remainder    were 
kept  by  plaintiff.    While  it  is  true  that  plain- 
tiff was  to  bear  the  ordinary  expense  of  buy- 
ing, herding,  and  driving  the  cattle  to  the 
shipping  point,  including  their  feed  and  bed- 
ding in  the  meantime,  it  was  not  contemplat- 
ed by  the  contract  that  he  should  bear  this 
expense  when  the  cattle  were  not  shipped  to 
the  market  within   a  reasonable  time,  but 
had  to  be  placed  on  pasture  in  order  to  fit 
them  for  market.    In  other  words,  a  condi- 
tion arose  that  was  not  contemplated  by  the 
contract,   and    plaintiff's   position  with    re- 
spect to  the  cattle  placed  in  his  charge  was 
the  same  as  that  of  the  fanners  who  pastur- 
ed other  portions  of  the  same  bunch  of  cat- 
tle.   The  partnership  having  paid  for  pas- 
turing the  other  cattle,  and  having  Tecelvetl 
the  benefit  of   the   pasturage   furnished    by 
plaintiff  for  the  remainder  of  the  cattle,  a 
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contract  to  pay  therefor  will  be  implied,  in 
the  absence  of  an  agreement  to  the  contrary, 
which  the  evidence  fails  to  show.  There 
being  no  dispute  as  to  the  value  of  the  pas- 
turage, it  follows  that  plaintiff's  claim  there- 
for was  properly  allowed. 

[6]  It  appears  that  certain  hogs  were  pur- 
chased from  a  man  by  the  name  of  Preece 
and  $300  paid  therefor.  Afterwards,  Preece, 
in  consideration  of  his  release  from  the  con- 
tract to  furnish  the  hogs,  paid  to  defendants 
the  sum  of  $325.  Plaintiff  says  that  no  por- 
tion of  this  sum  was  ever  paid  him.  De- 
fendants' agent  claims  that  in  some  way  not 
explained  it  was  paid.  The  defendants' 
books  do  not  show  that  it  was  paid.  With 
the  testimony  In  this  form,  the  commission- 
er and  the  chancellor  did  not  err  in  holding 
that  the  plea  of  payment  was  not  sustained, 
and  the  Judgment  in  favor  of  plaintiff  for 
$162.60;  or  one-half  of  the  sum  refunded  by 
Preece,  was  therefore  proper. 

[I]  With  respect  to  the  Riser,  Ellis,  and 
Lambert  cattle,  upon  which,  it  is  claimed  by 
the  plaintiff,  there  was  a  profit,  it  is  sum- 
dent  to  say  that  a  check  for  $1,220  given 
by  the  purchaser  of  these  cattle  was  not 
paid  but  has  been  placed  in  the  hands  of  a 
lawyer  for  collection.  Unless  this  check  is 
paid,  there  is  no  profit  Is  the  transactions, 
and  it  was  error  to  render  judgment  in  fav- 
or of  the  plaintiff  for  $138.41,  one-half  of 
the  alleged  profit.  This  decision,  however, 
is  without  prejudice  to  future  action  by  plain- 
tiff in  case  the  check  for  $1,220,  or  a  suffi- 
cient portion  thereof,  is  hereafter  collected 
to  show  a  profit  on  these  transactions. 

We  think  the  letter  from  defendants' 
agent  is  sufficient  to  show  that  plaintiff  was 
interested  in  the  Queen  cattle.  However, 
the  profit  on  this  transaction  was  only  $51.- 
26,  and  it  was  error  to  give  judgment  for  the 
full  amount  instead  of  one-naif. 

It  is  admitted  that  plaintiff  received  his 
one-half  of  the  profit  on  the  T.  R.  McGloth- 
in  cattle.  That  being  true,  no  judgment  in 
his  favor  for  $52.47  should  have  been  ren- 
dered. 

[7]  With  respect  to  the  Hill  &  Garver 
transaction  our  conclusion  is  as  follows: 
The  weight  of  the  evidence  is  to  the  effect 
that  Richards,  defendants'  agent,  was  sent  to 
Ohio  with  authority  to  make  settlement  with 
Hill  &  Oarver.  When  Richards  arrived, 
Hill  &  Garver  were  claiming  one-half  of  the 
profits.  He  finally  settled  with  them  by  giv- 
ing them  one-third  of  the  profits.  There  re- 
mained for  both  plaintiff  and  defendants 
only  two-thirds  of  the  profits.  In  other 
words,  two-thirds  of  the  entire  profit  on  the 
whole  transaction  was  all  the  profit  so  far 
as  plaintiff  and  defendants  were  concern- 
ed. Hence,  when  plaintiff  received  one-half 
of  this  profit,  he  got  all  he  was  entitled  to 
under  the  contract    It  was  therefore  error 


to  give  plaintiff  judgment  for  the  sum  of 
$434.21  and.  the  further  sum  of  $59.64. 

[I]  On  the  cross-appeal  it  is  insisted  that 
the  court  erred  in  not  adjudging  the  plain- 
tiff one-half  of  $796.72,  interest  charged 
against  the  partnership  in  1913  and  1914. 
It  appears  that  during  those  years  certain 
cattle  were  sold  to  certain  farmers  at  a  cer- 
tain price  under  an  agreement  by  the  part- 
nership to  purchase  them  later  on  at  an  in- 
creased price.  In  payment  for  the  cattle  the 
farmers  executed  their  notes  bearing  inter- 
est It  is  the  contention  of  the  plaintiff  that 
this  interest  was  not  only  collected  from  the 
farmers,  but  was  subsequently  charged 
against  the  partnership,  thereby  enabling 
them  to  collect  the  interest  twice.  We  find, 
however,  that  plaintiff  merely  sued  to  re- 
cover half  of  the  Interest  paid  by  the  farm- 
ers on  the  ground  that  it  was  a  partnership 
profit  in  which  he  was  entitled  to  share.  No 
issue  was  made  in  the  pleadings  that  a  por- 
tion of  this  interest,  amounting  to  $796.72, 
was  improperly  charged  against  the  partner- 
ship, and  that  plaintiff  was  entitled  to  re- 
cover one-half  thereof.  Since  plaintiff  did 
not  sue  for  a  settlement  of  the  partnership, 
but  elected  to  sue  for  sums  due  in  certain 
specific  transactions,  his  recovery  should  be 
confined  to  those  transactions  and  should 
not  embrace  items  not  specifically  pleaded. 
For  this  reason  it  was  not  error  to  refuse 
plaintiff  judgment  for  one-half  of  the  sum 
of  $796.72. 

Judgment  affirmed  on  the  cross-appeal  and 
reversed  .on  the  original  appeal,  with  di- 
rections to  enter  Judgment  in  conformity 
with  this  opinion. 


KINGKAD  v.  CITY   OF   COVINGTON. 
(Court  of  Appeals  of  Kentucky.    Feb.  20, 1920.) 

1.  Municipal  corporations  «3=»822(5)  —  In- 
struction that  crrr  was  not  liable  tor 
injuries  from  catch-basin  cover  under 
certain  conditions  held  supported  bt 
evidence. 

An  instruction  which  absolved  city  from  lia- 
bility if  catch-basin  cover  the  claimed  tilting 
of  which  caused  plaintiff's  injuries,  was  dis- 
placed by  third  persons  immediately  before  in- 
jury or  if  alleged  defect  in  the  supporting  lags 
would  not  cause  cover  to  tilt  held  supported  by 
evidence. 

2.  Appeal  and  error  «=>1033(5)— Instruc- 
tion absolving  crrr  from  liability  for 

INJURIES  FROM  TILTING  OP  CATCH-BASIN 
COVER  HELD  UNDER  THE  EVIDENCE  TOO  FA- 
VORABLE TO   PLAINTIFF. 

In  action  for  injury  to  plaintiff  from  the 
claimed  tilting  of  a  catch-basin  cover,  an  in- 
struction, absolving  city  from  liability  of  third 
persons  displaced  the  cover  "immediately  before 
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plaintiff  stepped  on  it"  was,  under  the  evidence, 
too  favorable  to  plaintiff. 

Appeal  from  Circuit  Court,  Kenton.  Coun- 
ty, Criminal,  Common-Lew,  and  Equity  Divi- 
sion. 

Action  by  Ruth  Klngkad  against  the  City 
of  Covington.  Verdict  and  judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

B.  F.  Grazlani,  of  Covington,  for  appellant. 
John  Shepard  and  A.  B.  Stricklett,  both 
of  Covington,  for  appellee. 

CLAY,  a  Ruth  Klngkad  brought  suit 
against  the  city  of  Covington  to  recover  dam- 
ages for  personal  injuries.  From  a  verdict 
and  judgment  in  favor  of  the  defendant, 
plaintiff  appeals. 

At  the  time  of  the  accident  the  city  main- 
tained a  catch-basin  in  the  sidewalk  of  Main 
street  Over  the  catch-basin  was  an  iron 
covering  with  three  lugs,  which  held  it  In 
position.  While  walking  along  the  sidewalk, 
plaintiff  stepped  on  the  covering,  which  tilted 
or  slipped  from  its  place  and  caused  plain- 
tiff's left  foot  to  go  through  the  opening,  and 
the  weight  of  her  body  to  go  on  her  right 
foot  with  such  force  as  to  injure  her  ankle. 
According  to  plaintiff's  evidence,  one  of  the 
lugs  was  broken  off  and  was  rusty,  and  when 
a  heavy  person  would  step  on  the  covering 
opposite  to  where  the  lug  was  off,  the  cov- 
ering would  tilt  After  the  accident,  plain- 
tiff walked  to  her  home  by  holding  onto  the 
fence,  and  called  a  physician,  who  bandaged 
her  ankle.  According  to  the  evidence  for 
defendant  it  was  Impossible  to  tilt  the  cov- 
ering by  stepping  on  it.  It  was  also  shown 
that  plaintiff  had  stated  that  she  had  suf- 
fered from  a  fractured  ankle  before  that 
time.  One  witness  testified  that  the  children 
of  the  neighborhood  were  in  the  habit  of  re- 
moving the  covering  to  see  the  ducks  pass 
by;  that  she  saw  them  engaged  in  this  pas- 
time nearly  every  time  she  looked  out  of  the 
window,  and,  although  she  could  not  say  that 
they  removed  the  covering  on  the  occasion 
in  question,  she  did  see  them  playing  about 
the  catch-basin.  Another  witness  testified 
that  she  passed  by  the  catch-basin  just  a 
few  minutes  before  the  accident,  and  the  lid 
was  on  all  right. 

[1,  2]  Plaintiff  complains  of  the  concluding 
paragraph  of  the  following  instruction: 

"If  yon  believe  from  the  evidence  that  at  the 
time  and  place  and  under  the  circumstances  de- 
scribed in  the  proof  plaintiff  was  not  herself 
in  die  exercise  of  ordinary  care  for  her  own 


safety,  and  that  the  accident  to  plaintiff  would 
not  have  happened  but  for  such  failure  to  ex- 
ercise such  care  (if  such  there  was) ;  or  if  you 
believe  from  the  evidence  that  the  lid  or  cover 
of  the  manhole  was  not  rendered  unsafe  by  the 
absence  of  a  supporting  lug  or  cleat;  or,  if 
you  believe  it  was  so  rendered  unsafe,  but  that 
defendant  did  not  and  by  the  exercise  of  ordi- ' 
nary  care  could  not  have  known  of  such  condi- 
tion a  sufficient  length  of  time  before  the  injury 
to  plaintiff  to  have  enabled  it  by  the  exercise  of 
such  care  to  have  remedied  such  condition  in 
time  to  have  avoided  the  injury  to  plaintiff; 
or  if  yon  believe  from  the  evidence  that  the  lid 
or  cover  of  the  manhole  was  not  caused  to  tilt 
when  plaintiff  stepped  upon  it  by  reason  of  the 
absence  of  the  lug;  or  if  you  believe  from  the 
evidence  that  the  lid  was  displaced  from  its  or- 
dinary resting  place  immediately  before  plain- 
tiff stepped  upon  It,  and  it  was  in  said  way 
caused  to  tilt,  and  plaintiff  was  in  such  manner 
caused  to  be  injured— then  in  either  or  any  of 
said  events  you  will  find  for  defendant" 

It  is  true  that  in  the  recent  case  of  City 
of  Covington  v.  Rosenberg,  177  Ky.  411,  197 
S.  W.  786,  Ann.  Cas.  1918E,  229,  the  court 
held  that  the  city  was  not  entitled  to  a  per- 
emptory Instruction  on  the  ground  that  it 
was  impossible  to  tell  from  the  evidence 
whether  the  covering  was  caused  to  tilt  by 
the  defective  lug,  or  the  fact  that  it  was  im- 
properly placed  by  some  boys  playing  in  the 
neighborhood.     In  that  case  the  court  said: 

"The  lid  is  as  safe  for  travel  over  it  when 
put  on  by  one  person  as  when  put  on  by  anoth- 
er. It  is  only  the  defects  in  the  lid  which  ren- 
der the  sidewalk  unsafe." 

In  this  case,  however,  there  was  evidence 
that  the  defective  lug  could  not  have  caused 
the  covering  to  tilt.  In  view  of  this  fact, 
and  of  the  further  fact  that  boys  were  seen 
playing  about  the  manhole,  that  they  were 
In  the  habit  of  removing  the  covering,  and 
that  the  covering  was  in  proper  position  just 
a  few  minutes  before  the  accident,  we  can- 
not say  that  there  was  no  evidence  on  which 
to  base  that  portion  of  the  instruction  com- 
plained of.  Under  the  circumstances,  the 
jury  had  the  right  to  conclude  that  the  acci- 
dent was  not  caused  by  the  defective  lug, 
but  by  the  fact  that  the  covering  had  been 
taken  up  and  replaced  by  persons  other  than 
employes  of  the  city,  and  that  this  had  oc- 
curred such  a  short  time  before  the  accident 
that  the  city  was  not  charged  with  notice 
thereof,  and  the  use  of  the  words  "immediate- 
ly before  plaintiff  stepped  upon  it"  was  more 
prejudicial  to  the  defendant  than  to  the 
plaintiff. 

Judgment  affirmed. 
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LOUISVILLE  &  N.  R.  CO.  t.  STIDHAM'S 
'      ADM'X 

(Court  of  Appeals  of  Kentucky.    Feb.  20,  1920.) 

1.  Railroads  <s=»398(1) — Evidence  insuffi- 
cient TO  SHOW  NEGLIGENT  KILLING  BT 
TRAIN. 

In  an  action  for  the  death  of  a  person  whose 
body  was  found  near  railroad  tracks,  on  which 
he  was  walking  when  last  seen  alive,  evidence 
held  insufficient  to  show  that  he  was  killed  by 
a  train,  or  that  there  was  any  negligence  in  its 
operation. 

2.  Railroads  «=>369(3)— No  duty  to  licen- 
see TO  MAINTAIN  LOOKOUT  ON  BACKING  EN- 
GINE. 

In  the  open  country,  where  persons  have  no 
right  to  be  on  the  track,  except  by  sufferance, 
a  railroad  backing  its  engine  with  the  tender 
in  front,  on  which  was  a  lighted  headlight,  does 
not  owe  the  duty,  even  to  a  licensee,  to  station 
a  man  on  the  tender  to  maintain  a  lookout. 

8.  Railboads  €=3397(7)— Rule  of  company 
requiring  lookout  on  backing  train  not 

ADMISSIBLE  in  BEHALF  OF  PLAINTIFF. 

A  railroad  company's  liability  for  failure  to 
maintain  a  lookout  on  the  tender  of  a  backing 
engine  depends  on  principles  of  law,  and  not 
on  the  rules  of  the  company,  and  a  rule  requir- 
ing a  lookout  is  not  admissible  in  behalf  of 
plaintiff  in  an  action  for  death. 

Appeal  from  Circuit  Court,  Breathitt 
County. 

Action  by  S.  B.  Stldham's  administratrix 
against  the  Louisville  &  Nashville  Railroad 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  remanded. 

O.  H.  Pollard,  of  Jackson,  J.  M.  Benton,  of 
Winchester,  and  Benjamin  D.  Warfleld,  of 
Louisville,  for  appellant 

Ryland  C  Mustek,  of  Jackson,  and  Ed.  O. 
O'Rear  and  J.  B.  Adamson,  both  of  Frank- 
fort, for  appellee. 

CLARKE,  J.  This  is  an  appeal  by  the  de- 
fendant, Louisville  &  Nashville  Railroad 
Company  from  a  Judgment  for  $17,000  in 
favor  of  the  administratrix  of  Samuel  B. 
Stidham  for  his  death.  The  refusal  of  the 
court  to  direct  a  verdict  for  the  defendant 
is  the  chief  reliance  for  a  reversal. 

Counsel  for  plaintiff  admit: 

"That  the  burden  is  upon  us  to  show  affirm- 
atively (4)  that  'deceased  was  killed  by  a  train 
of  the  railroad  company;  (2)  that  he  was  a  li- 
censee upon  its  track  at  the  point  at  tbe  time 
be  lost  his  life ;  and  (3)  that  his  death  resulted 
from  the  negligent  operation  of  the  train  by 
which  he  was  killed." 

[1]  The  only  evidence  Introduced  to  estab- 
lish the  first  and  third  of  these  propositions 
is  in  substance  as  follows: 

Decedent  left  his  home  in  Jackson  about  2 


o'clock  on  the  afternoon  of  March  16,  1017, 
and  walked  to  Quicksand,  about  three  miles 
distant  He  was  seen  at  Quicksand  that  aft- 
ernoon. The  last  person  who  saw  bim  alive 
was  Mrs.  Viers,  who  saw  him  as  be  passed 
her  house  between  6  and  7  o'clock  that  eve- 
ning, walking  along  defendant's  railroad 
tracks,  going  in  the  direction  of  Jackson. 
Her  home  is  between  Quicksand  and  Dumont. 
His  body  was  found  the  next  morning,  be 
tween  4  and  5  o'clock,  between  Dumont  ami 
Jackson,  near  the  mouth  of  Stray  Branch 
Two  men  walked  along  the  railroad  track- 
from  Quicksand  to  Jackson  between  8  and  9 
o'clock  that  evening,  but  his  body  was  not 
at  that  time  at  the  place  where  it  was  found 
the  next  morning,  nor  did  they  see  anythins 
of  Mm  on  the  trip.  A  train  known  in  the  evi 
dence  as  the  "shifter,"  going  from  Quicksaml 
to  Jackson,  stopped  at  Dumont  station  a* 
9:40  that  evening  for  orders,  and  then  pro- 
ceeded to  Jackson.  This  train  consisted  of  a 
switch  engine  and  three  or  four  cars.  Tho 
engine  was  in  front  and  pulling  the  cars,  but 
it  was  backing.  On  the  end  of  the  tender, 
which  was  the  front  of  the  train,  was  a  light- 
ed headlight  and  across  the  end  of  the  tend- 
er, about  waist  high  to  a  man  standing  on  rb? 
track,  there  is  a  beam  some  6  or  8  inches 
wide,  to  the  center  of  which  Is  attached  the 
drawbar. 

Decedent  when  found,  was  lying  on  his 
face  In  a  pool  of  blood  alongside  of  the  track, 
with  his  head  toward  Jackson  and  his  feet 
a  short  distance  beyond  a  cattle  guard. 
There  was  a  circular  cut  or  bruise  about  the 
size  of  a  50-cent  piece  over  his  right  eye: 
his  face  was  scratched  and  bruised,  as  though 
from  falling  in  crushed  rock.  There  was  a 
bruised  place  on  his  back,  about  6  incbe- 
wide,  above  his  hips,  and  another  on  th' 
calf  of  his  right  leg,  about  3  inches  wide  and 
5  or  6  inches  long.  Between  his  feet  and  the 
cattle  guard  the  rubber  heel  of  his  right  sho » 
was  found,  and  there  was  an  Indentation 
upon  the  remaining  part  of  the  heel  of  his 
shoe. 

Plaintiff  argues  that  these  facts,  not  onl. 
tend  to  prove  that  decedent's  right  heel  be- 
came fastened  in  the  cattle  guard  as  th' 
train  approached,  that  the  beam  on  the  tend 
er  of  the  backing  engine  struck  him  in  th' 
back,  'Cousing  the  wound  found  there,  and 
knocking  him  forward  with  such  force  as  to 
make  the  wounds  on  his  face,  but  also  to 
refute  any  other  theory  as  to  how  he  wns 
killed;  that,  if  decedent  had  been  killed  by 
any  one  striking  him  with  some  Instrument  In 
the  face,  the  scratches  would  not  have  been 
there ;  that  he  would  have  been  found  Iyln? 
on  his  back,  and  not  on  his  face,  and  the  heel 
would  not  hare  been  off  of  his  shoe  and  wher.' 
it  was  found. 

This  is,  however,  in  our  Judgment,  but  one 
of  several  equally  plausible  explanations  or 
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theories  as  to  bow  decedent  may  have  met 
his  death.     Even  If  we  assumed  he  was  killed 
at  the  place  where  he  was  found,  It  might  as 
reasonably    be   inferred   from   the   evidence 
that  he  -was  struck  on  the  forehead  by  an 
assailant,  fell  upon  his  back  against  the  tie, 
which   caused  the  bruise  found  there,  and 
rolled  over  on  his  face.    Surely  In  such  an 
encounter  he  might  have  lost  the  heel  of  his 
shoe  and   received  the  bruises  described,  as 
well  as  if  he  had  been  struck  by  the  train. 
Not  only  so,  but  plaintiff's  theory,  even  if  It 
could  be  sustained  to  the  extent  that  dece- 
dent was   killed  by  defendant's  train,  fails 
completely  as  to  the  way  in  which  he  was 
killed,  as  every  attendant  circumstance  might 
have  been  present,  had  he  been  killed  in  at- 
tempting    to    get    on,    or    from    stumbling 
against,  one  of  the  moving  cars  of  the  train 
at  or  near  the  cattle  guard.     The  proven 
facts  on  this  point  are  in  no  wise  analogous 
to  those  of  L.  &  N.  By.  Co.  v.  Bay's  Adm'r,  142 
Ky.  400,  134  S.  W.  450,  34  L.  B.  A.  (N.  S.)  678, 
or  L.  &  N.  By.  Co.  v.  Taylor's  Adm'x,  158  Ky. 
663, 166  S.  W.  199,  upon  which  plaintiff  relies, 
but  are  such  as  to  bring  the  case  rather  tin- 
der Caldwell's  Adm'r  v.  C.  &  O.  By.  Co.,  155 
Ky.  609,  160  S.  W.  158,  a  much  stronger  case 
for  the  plaintiff  than  this,  and  like  cases. 

But  weaker  still  is  plaintiff's  case  when 
it  comes  to  the  question  of  negligence,  even 
if  we  might  assume  defendant  was  under  a 
duty  of  maintaining  a  lookout  at  the  place 
where  decedent  was  found,  and  at  the  time 
it  is  claimed  he  was  killed,  which  fact  was 
not,   however,  established,   since  the  usage 
proven  was  clearly  insufficient  to  make  licen- 
sees of  persons  using  the  tracks  at  that  time 
and  place.    There  is  no  proof  whatever  In  the 
entire  record  of  any  negligence  In  the  opera- 
tion of  this  train,  unless  it,  too,  can  be  in- 
ferred from  the  character  of  wounds  found 
upon  the  body  of  deceased,  the  loss  of  the 
heel  of  his  shoe,  and  the  way  his  body  was 
lying  when  found.     To  accomplish  this  re- 
sult It  must  be  inferred  from  these  facts, 
not   only    that    decedent    was    killed    while 
standing  upon  the  track  with  his  foot  fas- 
tened in   the  cattle  guard  as  the  train  ap- 
proached,   but    also    that    he    was    so    sta- 
tioned for  a  sufficient  time  for  the  engineer 
to  have  seen  him  in  time  to  have  stopped 
the  train  before  it  struck  him.    The  possi- 
bility that  he  may  have  stepped  in  front  of 
the  train  too  late  for  the  engineer  to  have 
stopped   the  train  before  striking  him,  or 
eren  to  have  seen  him  at  all,  or  that  he  was 
killed  by  attempting  to  get  on  the  train  after 
thp  engine  had  passed  him.  must  be  excluded 
from  consideration  and  without  evidence  to 
warrant  it. 

[21  That  counsel  realize  this  weakness  in 
their  case,  in  part  at  least.  Is  evident  from 
tt*elr  contention  that  It  was  negligence  upon 


the  part  of  the  defendant  not  to  have  a  man 
stationed  on  the  front  end  of  the  tender  to 
maintain  a  lookout  for  persons  whose  pres- 
ence upon  the  tracks  ought  to  have  been  an- 
ticipated. But  clearly  such  were  not  the  re- 
quirements of  prudent  operation  in  this  case, 
even  if  he  had  been  a  licensee.  The  place 
where  plaintiff  contends  decedent  was  killed 
by  defendant's  train  was  out  in  the  country, 
and  where  he  had  no  right  to  be,  unless  by 
sufferance. 

The  evidence  of  usage  in  the  nighttime, 
when  decedent  is  supposed  to  have  been 
killed  by  defendant's  train,  and  by  reason  of 
which  It  is  claimed  he  was  a  licensee,  to 
whom  a  duty  of  lookout  was  due,  Is  fur- 
nished by  two  witnesses,  who  testify  that 
upon  occasions  they  had  seen  several  per- 
sons walking  on  the  tracks  at  or  near  the 
place,  and  one  other,  who  states  quite  in- 
definitely, In  answer  to  a  question  as  to  the 
amount  of  travel  at  this  place  after  8  or  9 
o'clock  at  night:  "Well,  they  are  traveling 
It  all  the  time."  That  under  such  circum- 
stances a  railroad  company,  in  backing  an 
engine  over  its  tracks,  must  not  only  main- 
tain a  lookout,  but  to  make  it  effective  must 
place  a  man  on  the  front  end  of  the  tender, 
is  to  us  a  novel  contention,  and  one  wholly 
unsupported  by  any  authority  so  far  as  we 
know. 

Hence  not  only  Is  there  no  proof  of  negli- 
gence, bat  it  is  mere  matter  of  speculation 
and  guesswork  as  to  how  or  by  what  agency 
decedent  lost  his  life,  and  the  court  erred  in 
not  directing  a  verdict  for  the  defendant. 
In  many  like  cases,  which  were  much  stronger 
for  the  plaintiff,  a  peremptory  instruction 
for  the  defendant  has  been  approved  or  or- 
dered, among  which,  in  addition  to  the  Cald- 
well Case,  supra,  are  Stuart  v.  N.,  C.  &  St  L. 
By.  Co.,  146  Ky.  127,  142  S.  W.  232,  Sutton's 
Adm'r  v.  L.  &  N.  By.  Co.,  168  Ky.  81,  181  S. 
W.  938,  and  HeareU  v.  I.  C.  B.  Co.,  185  Ky. 
41,  213  S.  W.  561. 

{3]  The  court  also  erred  in  i«rmitting 
plaintiff  to  Introduce,  over  defendant's  ob- 
jections, evidence  of  the  company's  rules 
with  reference  to  the  engineer  and  fireman 
keeping  a  lookout,  since  defendant's  liabili- 
ty to  plaintiff  depends,  not  upon  a  breach  of 
duty  the  employe:  owed  the  company,  but  up- 
on the  breach  of  a  duty  due  decedent,  .which 
must  be  determined  by  the  principles  of  law, 
and  not  by  rules  of  the  company  for  the 
guidance  of  its  employes.  L.  &  N.  B.  Co.  v. 
Dyer,  152  Ky.  264,  153  S.  W.  194,  48  I*  B 
A.  (N.  S.)  816. 

Since,  for  these  reasons,  a  reversal  must  be 
ordered,  other  questions  presented  need  not 
be  and  are  not  now  decided. 

Wherefore  the  judgment  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 
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SAVELLS  et  al.  v.  BROWN'S  GUARDIAN 
et  al. 

(Court  of  Appeals  of  Kentucky.    Feb.  20,  1920.) 

1.  Deeds  ®=»98— Construction  to  effectu- 
ate  EVIDENT   INTENTION. 

Deeds  should  be  construed  so  as  to  effectu- 
ate the  grantor's  intention  as  gathered  from 
the  whole  instrument,  and,  where  it  appears 
the  intention  was  to  vest  in  the  grantee  a  less 
estate  than  a.  fee,  such  purpose  will  not  be  de- 
feated by  any  technical  rule  of  construction,  but 
will  be  given  effect. 

2.  Deeds  <s=»129(4) — Construction  as  giving 

LIFE    ESTATE    TO    GRANTOR'S    BON    WITH    RE- 
MAINDER TO  CHILDREN,   ETC. 

Deed  of  gift  by  a  father  to  his  son,  to  take 
effect  at  the  father's  death,  whereby  the  father 
reserved  all  the  land  for  life,  and  deeded  to  the 
son's  children  at  the  death  of  the  son  and  his 
wife,  providing  that,  if  the  son  should  die  with- 
out children,  the  land  at  the  death  of  the  son 
and  his  wife  should  belong  to  the  father's  daugh- 
ter, or  to  his  grandchildren  or  their  heirs,  gave 
the  son  a  Jife  estate  only,  with  remainder  to  his 
children,  but,  if  he  left  no  children,  with  re- 
mainder to  the  father's  daughter  or  her  children. 

3.  Deeds  <S=105— Conveyance  to  "chil- 
dren" IN  REMAINDER  DOES  NOT  BENEFIT 
ADOPTED  CHILD  OF  LIFE  TENANT. 

In  case  of  conveyance  by  a  father  to  his 
son  for  life,  with  remainder  to  the  son's  chil- 
dren, but,  in  case  he  has  no  children,  to  others, 
the  word  "children"  does  not  include  an  adopted 
child  of  the  son,  unless  the  language  of  the  in- 
strument makes  such  intention  clear. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Chil- 
dren.] 

Appeal  from  Circuit  Court,  Trigg  County. 

Suit  by  Felmer  Spurrier  Brown's  guardian 
and  others  against  Eury  Savells  and  others. 
From  judgment  for  plaintiffs,  defendants  ap- 
peal. Reversed,  and  cause  remanded,  with  di- 
rections to  enter  Judgment  In  conformity  with 
the  opinion. 

G.  P.  Thomas,  of  Cadiz,  and  G.  E.  Fooshee, 
of  Golden  Pond,  for  appellants. 

Denny  P.  Smith  and  G.  W.  Ryan,  both  of 
Cadiz,  and  N.  W.  Utley,  of  Eddyville,  for  ap- 
pellees. 

CLAY,  C.  The  question  presented  on  this 
appeal  is  the  proper  construction  of  the  fol- 
lowing deed: 

"This  indenture  made  and  entered  into  this 
the  first  day  of  May,  1890,  by  and  between  J. 
H.  Brown  and  G.  R.  Brown  his  son,  all  of 
Trigg  county,  state  of  Kentucky,  witnesseth 
that  the  said  J.  H.  Brown  makes  this  deed  of 
gift  to  G.  R.  Brown  his  son  of  the  following 
tracts  or  parcels  of  land.  This  deed  of  gift  is 
to  take  effect  at  the  said  J.  H.  Brown's  death, 
said  J.  H.  Brown  reserving  all  the  land  during 
his  natural  life,  and  further  deeds  the  following 
lands  to  G.  R.  Brown's  children  at  the  death  of 


G.  R.  Brown  and  wife,  provided  G.  R.  Brown 
should  die  without  children  these  lands  at  G. 
R.  Brown's  and  wife's  death  is  to  belor-g  to  my 
daughter,  Mary  A.  Franklin  or  to  my  grand- 
children or  their  heirs,  although  if  G.  R.  Brown 
and  wife  Arzella  Brown  should  leave  children 
then  this  land  is  to  be  theirs  at  said  G.  R. 
Brown's  and  wife's  death,  the  following  tracts 
of  land  and  bounded  as  follows:  [Here  follows 
a  description  of  the  property.] 

"To  have  and  to  hold  unto  the  said  G.  B. 
Brown  after  my  death,  G.  R.  Brown's  death, 
and  his  children  if  he  (Q,  R.  Brown)  leaves 
children,  and  if  he  (G.  R.  Brown)  leaves  no 
children  then  to  Mary  A.  Franklin  or  her 
children  at  the  death  of  G.  R»  Brown  and  his 
wife  forever  with  covenant  of  general  warrant;. 
Given  under  my  hand  this  1st  day  of  May 
1890." 

The  facts  are  as  follows:  At  the  time  of 
the  conveyance,  the  grantor,  J.  C.  Brown,  had 
two  children,  G,  R.  Brown  and  Mary  A. 
Franklin.  G.  R.  Brown  and  his  wife,  Ar- 
zella Brown,  lived  with  the  grantor  on  the 
land  in  controversy.  The  grantor  died  about 
a  year  after  the  execution  of  the  deed.  On 
September  24,  1903,  U.  R.  Brown  and  wife 
adopted  the  infant,  Felmer  Spurrier  Brown. 
Thereafter,  G.  R,  Brown  died,  and  subse- 
quently his  widow,  Arzella  Brown,  married 
A.  S.  Savells.  G.  R.  Brown  and  wile  never 
had  any  children.  After  the  death  of  G.  R. 
Brown,  Mary  A.  Franklin,  the  grantor's 
daughter,  died  leaving  as  her  only  heirs  at 
law  a  daughter,  Mrs.  Millie  Blrdsong,  and 
Eury  Savells,  the  only  child  of  her  deceased 
daughter. 

This  suit  was  brought  by  the  guardian  of 
Felmer  Spurrier  Brown,  the  adopted  daugh- 
ter of  G.  R.  Brown  and  wife,  and  Felmer 
Spurrier  Brown,  for  a  construction  of  the 
deed.  The  court  adjudged  that  G.  R.  Brown 
took  the  fee,  and  that  upon  his  death  the  land 
passed  to  his  adopted  child,  Felmer  Spur- 
rier Brown,  subject  to  the  life  estate  of  his 
widow,  Arzella  Brown  Savells.  Eury  Savells 
and  others  appeal. 

[1,2]  It  is  the  settled  rule  in  this  state 
that  deeds  should  be  construed  so  as  to  ef- 
fectuate the  intention  of  the  grantor  as  gath- 
ered from  the  whole  instrument,  and,  where 
it  appears  that  the  grantor  intended  to  vest 
In  the  grantee  a  less  estate  than  a  fee,  his 
purpose  will  not  be  defeated  by  any  technical 
rule  of  construction,  but  will  be  carried  into 
effect.  Wilson  v.  Moore.  146  Ky.  679,  143  S. 
W.  431;  Lawsbn  v.  Todd,  129  Ky.  133,  110 
S.  W.  412,  33  Ky.  Law  Rep.  557.  WMle  the 
deed  in  question  departs  somewhat  from  the 
prevailing  form,  there  is  no  doubt  as  to  what 
the  grantor  intended.  Though  the  deed  is  de- 
scribed as  a  "deed  of  gift  to  G.  R.  Brown,  his 
son,"  the  subsequent  provisions,  which  are 
repeated  over  and  over  again,  make  it  clear 
that  the  son  was  to  have  only  a  life  estate 
with  remainder  to  his  childreri,  but  if  he  left 
no  children,  the  property  at  the  death  of  his 
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wife  was  to  go  to  the  grantor's  daughter, 
Mary  A.  Franklin,  or  her  children. 

[3]  Of  course,  the  adopted  child,  Felmer 
Spurrier  Brown,  cannot  take  under  the  deed, 
as  a  child  of  O.  R.  Brown ;  the  rule  being  that 
where  a  conveyance  Is  made  by  one  who  is  a 
stranger  to  the  adoption,  to  a  person  for  life 
with  remainder  to  his  children,  but  in  case 
he  has  no  children  then  to  others,  the  word 
"children"  does  not  include  an  adopted  child 
unless  the  language  of  the  Instrument  makes 
it  clear  that  It  was  so  intended.  Woodcock's 
Appeal,  103  Me.  214,  68  Atl.  821,  126  Am.  St. 
Rep.  291;  In  re  Leask,  197  N.  Y.  198,  90  N. 
E.  6S2,  27  L.  B.  A.  (N.  8.)  1168,  184  Am.  St 
Bep.  866,  18  Ann.  Gas.  516. 

Since  G.  R.  Brown  did  not  take  the  fee 
but  only  a  life  estate  In  the  property,  and 
since  Felmer  Spurrier  Brown  is  not  a  child 
of  G.  B.  Brown  within  the  meaning  of  the 
deed,  it  necessarily  follows  that  she  has  no 
interest  In  the  property,  and  that  the  court 
should  have  adjudged  that  the  daughter  and 
grandson  of  Mary  A.  Franklin  were  the  own- 
ers of  the  property  subject  to  the  life  estate 
of  Arzella  Brown  Savells. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  enter  judgment  in  conform- 
ity with  this  opinion. 


YOUNG  v.  BANK  OF  SWEETWATER. 
(Court  of  Appeals  of  Kentucky.    Feb.  17,  1920.) 

1.  Witnesses  «s>164(8)  —  Plainttff'b  in- 
dorsement of  "paid"  on  decedent's  rote 

NOT     EXPLAINABLE      BT      PLAINTIFF,      BEING 
TRANSACTION    WITH   DECEDENT. 

In  bank's  action  against  surety  on  the  note 
of  a  decedent,  where  defense  was  that  note  had 
been  indorsed  "paid"  by  plaintiff  bank,  testi- 
mony of  plaintiffs  president  that,  when  decedent 
called  at  the  bank  with  the  new  note,  he  mis 
takenly  understood  plaintiff  had  come  to  pay 
the  original  note  and  so  went  into  another  room 
and  got  the  original  note  and  stamped  it  paid, 
was  incompetent  under  Civ.  Code  Prac.  |  606, 
snbd.  2,  to  meet  the  prima  facie  evidence  of 
payment  furnished  by  the  "paid"  indorsement; 
for,  although,  such  indorsement  was  not  made 
in  decedent's  presence  or  with  his  knowledge 
or  direction,  it  should  be  treated  as  a  transac- 
tion with  the  decedent 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Paid.] 

2.  Bills  and  notes  ®=>499— Evidence  over- 
coming PRESUMPTION  ARISING  FROM  IN- 
DORSEMENT  OF   PAYMENT. 

Evidence,  consisting  of  retention  by  cred- 
itor of  note  claimed  to  have  been  paid,  entries 
on  creditor's  books  failing  to  show  payment, 
etc.,  held  to  overcome  presumption  of  payment 
arising  from  indorsement  of  "paid"  on  the 
note. 


Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

Suit  by  the  Bank  of  Sweetwater  against 
M.  W.  J.  Young.  From  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Henry  J.  Tilford  and  O'Neal  &  O'Neal,  all 
of  Louisville,  for  appellant. 

John  Bryce  Baskln  and  Baskln  &  Vaughan, 
all  of  Louisville,  for  appellee.  - 

CARBOLL,  O.  J.  On  January  5, 1915,  D.  C. 
Young,  with  M.  W.  J.  Young,  as  surety,  ex- 
ecuted a  promissory  note  to  the  Bank  of 
Sweetwater,  Tenn.,  payable  in  six  months. 
D.  C.  Young  died  in  July,  1917,  and  in  Feb- 
ruary, 1918,  this  suit  was  brought  by  the 
appellee  bank  against  M.  W.  J.  Young,  the 
appellant 

For  defense  to  the  note,  M.  W.  J.  Young 
set  up  that  the  note  sued  on  bad  been  sat- 
isfied on  September  19, 1916,  by  the  execution 
on  that  day  of  a  new  note  in  place  of  the 
original,  which  new  note,  as  alleged,  was  ac- 
cepted by  the  bank  and  the  original  note  in- 
dorsed paid. 

After  the  pleadings  had  been  made  up  and 
evidence  taken,  the  case  was  submitted,  and 
from  a  judgment  In  favor  of  the  bank  this 
appeal  Is  prosecuted  by  Young. 

[1]  The  correctness  of  the  judgment  de- 
pends on  the  question  whether  the  note  sued 
on  was  satisfied  by  the  execution  of  the  new 
note  on  September  19,  1916.  It  is  admitted 
that  on  September  19,  1916,  a  new  note  for 
the  amount  of  the  note  sued  on  was  executed 
by  D.  C.  Young,  payable  to  the  bank,  and  that 
the  bank  retained  possession  of  this  new  note, 
on  which  there  also  appeared  as  surety  the 
name  of  M.  W.  J.  Young.  It  is  also  admitted 
that  on  September  19,  1916,  the  bank  put  on 
the  face  of  the  original  note,. with  a  stamp, 
these  words:  "Bank  of  Sweetwater,  paid  Sep- 
tember 19,  1916,  Sweetwater,  Tennessee." 
The  bank,  however,  for  reasons  that  will  be 
later  stated,  contends  that  the  indorsement 
on  the  face  of  the  original  note  and  its  re- 
tention of  the  new  note  did  not  amount  to  its 
acceptance  of  the  new  note  in  satisfaction  of 
the  original.  On  the  other  hand,  M.  W.  J. 
Young  contends  that  the  new  note  was  ac- 
cepted in  the  place  of  the  original,  and  that 
the  Indorsement  on  the  original  note  and  the 
retention  of  the  new  note  established  this 
fact 

[2]  M.  W.  J.  Young,  in  his  own  behalf, 
testified  that  he  signed  as  surety  for  D.  C. 
Young,  who  was  his  brother,  the  note  dated 
January  5,  1915  ;  that  £>.  C.  Young,  the  prin- 
cipal in  the  note,  died  on  July  3,  1917;  that 
he  was  first  notified  that  the  note  sued  on 
was  unpaid  on  August  8,  1917,  at  which  time 
payment  was  demanded  of  him. 

For  the  bank,  S.  T.  Jones,  who  was  pres- 
ident, cashier,  and  also  a  stockholder,  tes- 
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tilled  that  the  interest  on  the  note  was  paid 
every  six  months  from  the  time  it  was  due  in 
June,  1915,  up  to  August  28,  1917;  that  D.  C. 
Young  died  In  July,  1917;  that  on  September 
19,  1916,  D.  G.  Young  came  Into  the  bank 
and  offered  him  a  new  note  for  $1,500,  with 
the  name  of  M.  W.  J.  Young  signed  to  the 
note,  but  he  declined  to  accept  the  new  note 
in  satisfaction  of  the  original,  because  the 
name  of  M.  W.  J.  Young  had  not  been  signed 
by  himself  to  the  new  note ;  that  D.  C.  Young 
left  the  new  note  at  the  bank  and  promised 
to  get  another  note  with  the  name  of  M.  W.  J. 
Young  signed  to  it  in  person,  but  did  not  do 
so.  He  further  testified  that  when  D.  C. 
Young  called  at  the  bank  on  September  19, 
1916,  he  understood  that  he  bad  come  for  the 
purpose  of  paying  the  original  note,  and  that 
he  then  went  Into  another  room  in  the  build- 
ing and  got  the  original  note  and  Indorsed 
on  it  with  a  stamp  the  words  that  appear  on 
the  face  of  the  note. 
He  further  said  that — 

"I  stamped  the  note  in  that  way  by  mistake. 
It  was  done  in  the  main  banking  room.  No 
one  was  present  at  the  place  where  I  was  when 
I  put  the  stamp  on,  but  at  other  places  in  the 
bank  there  were  some  of  the  regular  employe's 
of  the  bank.  Neither  of  the  Youngs,  I  mean 
I>.  C.  Young  and  M.  W.  J.-  Young,  were  present 
in  the  room.  D.  C.  Young  was  not  present 
and  did  not  see  me  stamp  those  words  and 
figures  upon  that  note.  That  after  stamping 
the  note,  he  took  it  back  in  the  room  where 
D.  C.  Young  was,  when,  he  discovered  that  he 
did  not  intend  to  pay  the  original  note,  but  only 
the  interest  on  it" 

Dora  E.  Young,  a  lawyer  at  Sweetwater, 
Tenn.,  and  who  was  a  partner  of  D.  C.  Young, 
testified  that  be  paid  for  D.  C.  Young  the  in- 
terest, indorsed  as  credits,  on  the  note  In 
1917;  that  he  was  executor  of  the  estate  of 
D.  C.  Young,  and,  after  the  death  of  D.  C. 
Young,  the  bank  presented  to  him,  as  execu- 
tor, the  original  note,  with  the  stamp  indorse- 
ment on  it  showing  its  payment ;  that  it  was 
attached  to  the  new  note  executed  on  Sep- 
tember 19, 1916;  that  the  bank- explained  that 
the  original  note  had  been  stamped  paid  by 
mistake,  and  that  the  new  one  had  been  re- 
tained In  the  expectation  that  another  note 
properly  signed  would  be  received  from  M.  W. 
J.  Young. 

Clarence  E.  Young  testified  that  he  was 
the  bookkeeper  and  assistant  cashier  of  the 
Bank  of  Sweetwater,  but  not  a  stockholder; 
that  the  bank  books  showed  that  no  payments 
had  been  made  on  the  original  note  except 
the  Interest  payments  indorsed  on  the  note. 
It  may  also  be  here  said  that  It  does  not  ap- 
pear that  any  entry  of  the  new  note  dated 
September  19,  1916,  was  ever  made  on  the 
bank  books,  nor  was  any  interest  ever  cred- 
ited on  this  note. 

The  evidence  of  S.  T.  Jones,  the  president 
and  cashier,  who  was  also  a  stockholder  in 
the  bank,  as   to  conversations  with  D.  0. 


Young,  was  not,  of  course,  competent ;  nor  was 
his  explanation  of  the  circumstances  under 
which  he  made  the  indorsement  on  the  orig- 
inal note.  He  testified,  as  we  have  seen,  that 
this  indorsement  was  not  made  in  the  pres- 
ence of,  or  with  the  knowledge  of,  or  by  the 
direction  or  consent  of,  D.  C.  Young,  nor  does 
It  appear  that  D.  C  Young  ever  saw  the  in- 
dorsement or  knew  that  it  had  been  made; 
and  the  importance  of  this  indorsement  un- 
explained lies  in  the  fact  that  it  furnished 
prima  facie  evidence  of  the  payment  of  the 
note,  but  of  course  this  prima  fade  evidence 
would  be  easily  overcome  by  the  evidence  of 
Jones  if  it  was  competent 

We  had  a  question  as  to  the  competency  of 
evidence  like  this  in  the  case  of  Vannatta  v. 
Willetfs  Adm'r,  103  Ky.  355,  45  S.  W.  85,  20 
Ky.  Law  Rep.  59.  In  that  case  Vannatta  filed 
a  note  properly  proven  for  $5,000  against  the 
estate  of  Willett.  On  the  back  of  the  note 
were  these  Indorsements: 

"Received  on  the  within  note  $600.00,  Sep- 
tember 29,  1893. 

"Received  interest  on  the  within  note  up  to 
September  22,  1893." 

Vannatta  contended  that  these  two  Indorse- 
ments were  for  the  same  thing,  namely,  the 
payment  of  the  Interest  to  September  22, 
1893;  that  they  were  made  by  himself  by  his 
own  mistake  in  the  absence  of  Willett. 

The  court,  however,  holding  that  his  evi- 
dence was  not  competent,  under  subsection 
2  of  section  606  of  the  Civil  Code  of  Practice, 
to  explain  the  credits,  said: 

"We  are  of  opinion  that  these  credits  in- 
dorsed upon  the  note  must  be  held  to  be  trans- 
actions with  decedent  and  concerning  which  ap- 
pellant could  not  testify  under  the  section  of  the 
Civil  Code  above.  The  mere  fact  that  these 
indorsements  may  have  been  made  by  appel- 
lant himself,  and  are  alleged  to  have  been  made 
in  the  absence  of  decedent  cannot  alter  the 
case.  These  credits  are  prima  facie  evidence 
of  the  payments  as  against  appellant  and  we  do 
not  understand  how  he  could  testify  concerning 
their  correctness  without  necessarily  also  tes- 
tifying as  to  the  actual  payments  by  decedent" 

To  the  same  effect  is  Cornelius'  Adm'r  v. 
Miles,  63  S.  W.  517,  21  Ky.  Law  Rep.  947; 
Northrlp's  Adm'r  v.  Williams,  100  S.  W.  1192, 
30  Ky.  Law  Rep.  1279. 

It  seems  to  us  that  there  is  no  material 
difference  between  the  evidence  held  incom- 
petent in  the  Vannatta  Case  and  the  evidence 
offered  by  Jones  In  this  case.  In  the  Van- 
natta Case  the  indorsement  of  credits  on  the 
note  was  held  to  be  prima  facie  evidence  of 
payments  made,  and  in  this  case  the  indorse- 
ment on  the  note  would  be  prima  facie  evi- 
dence that  it  had  been  paid. 

It  may  be  true  that  the  decedent  had  no 
connection  whatever  with  the  indorsement 
made  on  the  note  by  the  bank,  and  that  it 
was  made  without  his  knowledge  or  direc- 
tion;   but  nevertheless  It  should  be  treated 
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as  a  transaction  with  the  decedent  within 
the  meaning  of  the  Code.  The  Indorsement 
showed  tbat  the  note  had  been  paid,  and  the 
presumption  would  be  that  It  had  been  paid 
by  the  decedent.  So  that  when  Jones,  an  In- 
terested party,  undertook  to  explain  away 
the  effect  of  this  indorsement,  he  was  infer- 
entially  testifying  to  a  transaction  with  the 
decedent,  and  concerning  a  matter  prejudi- 
cial to  the  Interest  of  the  estate. 

In  the  Northrlp  Case,  supra,  in  considering 
the  evidence  of  a  witness  who  testified  that  a 
person  against  whose  estate  she  had  present- 
ed a  claim  for  services  was  helpless  and  re- 
quired a  great  deal  of  attention,  the  court, 
in  holding  this  evidence  incompetent,  said: 

"It  being  argued  that  this  evidence  did  nut 
relate  to  any  verbal  statement  made  by  or 
transaction  with  or  act  done  or  omitted  to  be 
done  by  the  deceased.  In  a  limited  sense  this 
is  correct.  But  this  Code  provision  should  not 
be  given  a  narrow  or  strained  construction  to 
permit  persons  having  claims  against  the  es- 
tates of  deceased  persons  to  testify  with  refer- 
ence thereto.  If  the  language  of  the  Code 
was  strictly  confined  to  statements  of  actual 
transactions  with  or  positive  acts  done  or 
omitted  to  be  done,  •  *  *  the  reason  and 
purpose  -of  this  Code  provision  would  be  seri- 
ously impaired,  if  not  destroyed.  No  person  will 
be  permitted  to  give  testimony  in  his  behalf 
against  the  estate  of  a  deceased  person  that 
will  have  a  tendency  to  strengthen  or  make 
Rood  his  claim,  or  that  will  leave  the  impression 
npon  the  court  or  Jury  that  his  demand  must  be 
just  and  reasonable,  because  in  substance  and 
effect  this  would  be  testifying,  although  indirect- 
ly, to  transactions  with  and  acts  done  or  omit- 
ted to  be  done  by  the  deceased."  * 

We  have  then  the  note  sued  on  Indorsed 
paid  by  the  bank,  thus  putting  on  the  hank 
the  bnrden  of  overcoming  the  prima  fade 
evidence  of  the  payment  of  the  note  it  is 
seeking  to  collect. 

Now,  let  us  see  what  facts  and  circumstanc- 
es there  are  in  the  record  to  overthrow  this 
presumption  of  payment.  We  find  several: 
(1)  The  possession  of  the  note  by  the  bank 
Is  a  circumstance  tending  to  show  that  the 
note  was  not  paid  at  the  time  the  Indorsement 
was  made,  as  it  is  customary  for  persons  who 
pay  notes  to  take  possession  of  them.  (2) 
The  entries  on  the  books  of  the  bank  were 
competent  evidence,  and  these  entries  showed 
tbat  the  original  note,  tbat  Is,  the  one  sued 
on.  appeared  on  the  books  of  the  bank  with- 
out any  Indorsement  or  credits,  except  those 
credits  about  which  there  is  no  dispute,  and 
this  Is  very  persuasive  evidence  that  the  origi- 
nal note  was  never  paid,  especially  when  con- 
sidered in  connection  with  the  further  per- 
suasive fact  that  the  new  note  was  never  en- 
tered on  the  books  of  the  bank.  (3)  The  bank, 
soon  after  the  death  of  D.  C.  Young,  demand- 
ed payment  of  the  old  note  of  the  executor, 
and  the  executor  testified  that,  when  payment 
was  demanded,  the  old  note,  with  the  new 
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one  attached,  was  presented  to  him.  The 
executor  also  related  the  statements  made 
to  him  by  the  bank  when  payment  was  de- 
manded, explaining  how  the  note  happened  to 
be  indorsed  paid,  but  we  do  not  think  these 
statements  competent  (4)  M.  W.  J.  Young 
admits  that  he  signed  the  old  note  as  surety, 
but  in  his  evidence  does  not  mention  the  new 
note,  or  say  that  he  signed  or  authorized  his 
name  to  be  signed  to  it,  thus  In  effect  admit- 
ting that  he  did  not  sign  the  new  note,  and  this 
admission  leaves  the  inference  that  his  failure 
to  sign  it  was  the  reason  that  the  bank  did  not 
accept  it  in  lieu  of  the  old  note  to  which  his 
name  was  regularly  signed.  If  he  had  signed 
the  new  note,  there  could  scarcely  be  any 
reason  assigned  why  the  bank  would  not 
have  taken  it  and  surrendered  the  old  note. 
It  is  also  plain  that  the  only  reason  why  M. 
W.  J.  Young  is  trying  to  make  the  bank  look 
to  the  new  and  not  to  the  old  note  is  because 
he  is  liable  on  the  old  and  not  on  the  new 
note. 

On  the  whole  case,  we  think  the  evidence, 
direct  and  circumstantial,  is  sufficient  to  over- 
come the  presumption  created  by  the  indorse- 
ment and  to  establish  that  the  bank  never 
accepted  the  new  note  in  place  of  the  old  one. 

The  judgment  is  affirmed. 


MUELLER  &  MARTIN  v.  LIBERTY 
INS.  BANK. 

(Court  of  Appeals  of  Kentucky.    Feb.  13,  1020.) 

1.  Barks  and  banking  <s=»138— Check  pat- 
able  TO  PAYEE  NOT  INTENDED  TO  BECOME 
PARTY  IN  THE  TRANSACTION,  WHEBE  SUCII 
FACT  IS  KNOWN  TO  "PERSON  MAKING  IT  SO 
PAYABLE,"  PAYEE  IS  A  "FICTITIOCS  PEB80N." 

Where  check  drawn  with  authority  from 
maker  named  as  payee  one  who  had  no  inter- 
est and  was  not  intended  to  become  a  party  in 
the  transaction,  the  drawee  bank  was,  author- 
ized to  make  payment  to  bearer,  regardless  of 
whether  prior  indorsements  were  genuine,  and 
without  inquiry;  the  payee  being  a  "fictitious 
person"  within  Negotiable  Instruments  Act.  § 
9,  subd.  3  (Ky.  St.  §  3720b.  subd.  9).  making 
instrument  payable  to  bearer  when  payable  to 
order  of  a  "fictitious  *  *  *  person  and  such 
fact  was  known  to  the  person  making  it  bo  pay- 
able," the  words  "person  making  it  so  payable'' 
referring  to  the  person  drawing  the  check  and 
not  to  the  nominal  maker,  where  the  two  are 
not  the  same. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fictitious 
Name.] 

2.  Banks  and  banking  <8=>  138  —  Check  to 
person  not  intended  to  be  a  party  in 
the  transaction  deemed  made  to  a  ficti- 
tious person  at  common  law. 

At  common  law,  a  chock  naming  a  payee 
who  had  no  interest  in  the  check  and  who  was 
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not  intended  to  become  a  party  in  the  transac- 
tion was  deemed  payable  to  a  fictitious  person, 
and  where  made  under  authority  from  maker 
authorized  the  bank  to  pay  check  to  bearer 
out  of  maker's  funds,  regardless  of  whether 
prior  indorsements  were  genuine,  and  without 
inquiry. 

3.  Pbincipal  and  agent  «3=>181— Pbincipal 
not  chargeable  with  notice  of  acts  of 
agent  intending  to  defraud  principal. 

A  principal  is  not  chargeable  with  notice 
of  his  agent's  acts  done  in  the  apparent  scope  of 
his  authority,  but  with  a  purpose  to  defraud 
the  principal. 

4.  Common  law  «$=»14— Negotiable  Instbu- 
ments  law  declabatobt  of  law  merchant. 

The  Negotiable  Instruments  Laws  are  al- 
ways construed  as  declaratory  merely  of  the  law 
merchant,  unless  plainly  a  change  was  intended. 

5.  Estoppel  <ss»72—  Maker  hating  authob- 
ized  person  to  draw  checks  must  beab 
loss  resultant  fbom  fbaud  of  such  agent 
in  application  of  funds. 

Where  person  who  drew  check  to  a  fictitious 
person  had  authority  from  maker  to  so  do,  the 
maker  rather  than  the  innocent  holder  should 
in  good  conscience  bear  the  loss  resultant  upon 
the  perfidy  of  the  maker's  chosen  agent  in  the 
application  of  ,the  funds. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. ' 

Action  by  Mueller  &  Martin  against  the 
Liberty  Insurance  Bank.  Judgment  of  dis- 
missal, and  plaintiff  appeals.    Afflnned. 

Baskin  &  Vaughan,  of  Louisville,  for  ap- 
pellant 
Wehle  &  Wehle,  of  Louisville,  for  appellee. 

CLARKE,  J.  Appellant,  Mueller  &  Mar- 
tin, is  a  corporation.  George  L.  Martin  bad 
authority  to  sign  Its  name  to  checks  against 
its  account  with  appellee  bank.  He  drew 
seven  checks,  aggregating  $2,072.50,  on  ap- 
pellee bank,  payable  to  the  German  Savings 
Fund  Company  Building  Association  and 
signed  appellant's  name  thereto.  He  was 
also  secretary  of  the  building  association, 
but  bad  no  authority  to  sign  or  Indorse  Its 
name  to  checks  or  receive  payments  thereof. 

He  did,  however,  Indorse  on  all  of  said 
seven  checks  wltb  a  rubber  stamp  the  name 
"the  German  Savings  Fund  Company  Build- 
ing Association."  Below  that  indorsement 
he  signed  or  stamped  bis  own  name,  and 
drew  the  money  out  of  the  bank  on  same. 
These  checks  appellee  charged  against  the 
account  of  Mueller  &  Martin. 

In  this  actloxi  Mueller  &  Martin  seek  to 
recover  of  the  bank  the  amount  of  these 
checks,  wltb  interest  A  demurrer  was  sus- 
tained to  the  petition  and  same  dismissed. 
Plaintiff  appeals. 

In  addition  to  the  above  facts  the  petition 
alleges  wltb  reference  to  each  check  that 
Mueller  &  Martin  was  not  Indebted  to  the 


building  association  In  the  amount  thereof 
and  bad  no  business  with  it;  that  the  check 
was  not  executed  in  pursuance  of  a  business 
transaction,  but  was  simply  a  scheme  or 
device  of  George  L.  Martin  to  secure  the 
several  sums  for  his  own  private  purposes  and 
uses;  that  defendant  paid  the  checks  with 
the  indorsements  thereon  without  authority 
hi  law  out  of  funds  belonging  to  plaintiff, 
and  refused  to  refund  same. 

The  lower  court  held  that  the  checks-  were 
made  payable  to  a  "fictitious  person,"  aa 
the  term  is  used  in  subsection  S  of  section 
9  of  the  Negotiable  Instruments  Act,  being 
subsection  9  of  section  3720b,  Kentucky  Stat- 
utes, and  were  by  the  terms  of  that  act  pay- 
able to  bearer;  that  therefore,  the  checks 
having  been  issued  under  authority  from  the 
maker,  the  bank  was  authorized  to  pay  same 
to  bearer  out  of  the  maker's  funds,  regard- 
less of  whether  prior  indorsements  were 
genuine  or  not  and  without  inquiry. 

[1,  2]  This  conclusion  Is  fully  sustained  by 
many  cases  decided  both  before  and  after 
enactment  of  negotiable  instruments  acts 
identical  in  terms  on  the  subject  with  our 
act  That  this  was  the  accepted  rule  at  com- 
mon law  and  before  the  passage  of  negotia- 
ble instruments  acts  is  sufficiently  attested 
by  the  following  authorities: 

In  Samuel  Foster  v.  Nathaniel  Shattuck,  2 
N.  H.  446,  it  was  held: 

"When  a  note,  however,  is  made  payable  to 
the  name  of  some  person  not  having  any  inter- 
est and  not  intended  to  become  a  party  in  the 
transaction,  whether  a  person  of  such  name  is 
or  is  not-  known  to  exist,  the  payee  may  be 
deemed  fictitious.  The  name  is  assumed  merely 
to  give  form  to  the  instrument  *  •  •  We 
are  inclined  to  adopt  this  construction  *  *  • 
to  prevent  the  note  from  becoming  a  mere  nulli- 
ty when  founded  on  a  full  and  fair  considera- 
tion. Such  construction  injures  nobody,  and 
is  no  more  forced  than  to  hold  that  when  the 
name  of  the  payee  is  left  blank  'it  is  the  same 
thing  as  if  "the  defendant  had  made  the  bill 
payable  to  bearer." ' " 

Cogglll  v.  American  Exchange  Bank,  1  N. 
Y.  113,  49  Am.  Dec.  310: 


"As  the  payee  had  no  interest  and  it  was  not 
intended  that  he  should  ever  become  a  party  to 
the  transaction,  he  may  be  regarded,  in  relation 
to  the  matter,  as  a  nonentity;  and  it  is  fully 
settled  that  when  a  man  draws  and  puts  in 
circulation  a  bill  that  is  payable  to  a  fictitious 
person  the  hclder  may  declare  and  recover  upon 
it  as  on  a  bill  payable  to  bearer." 

Bartlett  v.  First  National  Bank  of  Chicago, 
247  111.  490.  93  N.  E.  837: 

"The  drafts  drawn  by  R.  L.  Walsh  in  the 
name  of  the  appellants  against  themselves  were 
all  made  payable  to  some  person  who  resided 
near  Reddick,  or  bearer,  and  in  the  sense  that 
there  were  such  individuals  as  payees  the  payee* 
named  in  the  draft  were  not  fictitious  persons. 
At  die  time,  however,  Walsh  drew  said  drafti 
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be  did  not  intend  that  the  persons  whose  names 
were  inserted  as  payees  in  said  drafts  should 
have  any  interest  in  said  drafts  or  that  said 
drafts  should  ever  be  delivered  to  said  payees, 
or  that  said  payees  should  indorse  said  drafts  in 
order  to  receive  payment  therefor  or  for  the 
purpose  of  negotiating  the  same.  In  the  eye 
of  the  law,  therefore,  the  payees  named  in  the 
drafts  -were  not  bond  fide  payees  but  mere  ficti- 
tious persons.  Said  drafts  were,  therefore,  in 
law,  payable  to  bearer,  and  were  transferable, 
therefore,  by  delivery,  and  upon  their  receipt 
by  appellee  payment  thereof  could  be  enforced 
against  the  appellants  by  the  First  National 
Bank  of  Chicago  without  claiming  through  the 
said  forged  indorsements,  but  as  the  holder  of 
negotiable  paper  made  payable  to  bearer." 

Not  only  was  this  the  common-law  rule, 
bat  statutes  containing  the  identical  terms 
of  oar  Negotiable  Instruments  Act  have  been 
construed  to  have  this  effect  The  English 
Bill  of  Exchange  Act,  enacted  in  1882,  has 
been  largely  copied  into  negotiable  instru- 
ment laws  adopted  in  this  country.  Section 
9  of  oar  act  is  a  literal  copy  of  section  7  of 
that  act.  In  construing  this  section  It  was 
held  by  the  House  of  Lords  in  Bank  of  Eng- 
land v.  Vagliano,  LB.1A.  G.  107,  that— 

"Whenever  the 'name  inserted  as  that  of  the 
payee  is  so  inserted  by  way  of  pretense  merely, 
without  any  intention  that  payment  shall  only 
be  made  in  conformity  therewith,  the  payee  is 
a  fictitious  person  within  the  meaning  of  the 
statute,  whether  the  name  be  that  of  an  exist- 
ing person  or  of  one  who  has  no  existence,  and 
that  the  bill  may  in  each  case  be  treated  by  a 
lawful  holder  as  payable  to  bearer." 

The  Negotiable  Instrument  Law  of  Penn- 
sylvania   (Laws   1901,   p.    194)   contains   the 
identical  provision  as  section  9  of  our  act 
In    Snyder    v.    Corn    Exchange    National 
Bank,  221  Pa.  599,  70  Atl.  876,  128  Am.  St. 
Sep.  780,  a  case  arising  under  that  law,  the 
facts  were  entirely  analogous  to  those  of  the 
case  at  bar.    Greenfield,  a  clerk  for  Harri- 
son Snyder  &  Son,  had  authority  to  draw 
checks  against  its  account  with  the  Corn 
Exchange  National  Bank.     He  drew  checks 
payable  to  Chas.  Nieman,  a  man  who  had  no 
business  relations  with  the  firm,  and  forged 
Nieman's  indorsement     The  bank  paid  the 
checks  and  charged  them  against  the  firm's 
account    The  firm  sued  to  recover  just  as 
has  appellant  here.    The  court  held  the  firm 
could  not  recover  because  the  payee  was  a 
fictitious  person  and  the  check  payable  to 
bearer  within  the  meaning  of  the  Negotiable 
Instrument  Act. 

To  the  same  effect  Is  Trust  Co.  of  Amer- 
ica v.  Hamilton  Bank,  127  App.  Div.  615, 
112  N.  Y.  Supp.  84,  construing  the  similar 
provision  of  the  New  York  act  (Laws  1897, 
C.  612,  |  28). 

These  authorities  would  seem  conclusive 
oi  this  case,  especially  as  counsel  for  appel- 
lant admit  they  can  find  none  to  the  con- 
trary, but  they  earnestly  insist  the  very 
terms  of  our  act,  upon  a  point  not  discuss- 


ed in  either  the  Pennsylvania  or  the  New 
York  case,  supra,  require  a  different  con- 
struction. 

Our  act  in  so  far  as  applicable,  Is  as  fol- 
lows: 

"The  instrument  is  payable  to  bearer:    •    *    • 
"Third.  When  it  is  payable  to  the  order  of  a 
fictitious  or  nonexisting  person,  and  such  fact 
was  known  to  the  person  making  it  so  paya- 
ble." 

It  is  insisted,  conceding  the  payee  to  be 
a  fictitious  person,  as  the  term  is  used,  the 
check  is. not  payable  to  bearer  unless  also 
"such  fact  was  known  to  the  person  making 
it  so  payable." 

[3]  Appellant  would  hare  us  construe  this 
clause,  "and  such  fact  is  known  to  the  per- 
son making  it  so  payable,"  as  applicable  to 
the  maker  of  the  bill  rather  than  "the  per- 
son making  it  so  payable";  that  is,  that 
Mueller  &  Martin  must  be  chargeable  with 
notice  that  the  checks'  were  made  payable 
to  a  fictitious  person  before  the  checks  can  be 
considered  as  payable  to  bearer.  If  this 
were  its  meaning,  then  the  whole  provision 
would  be  ineffective  in  practically  every  case 
where  the  purpose  of  the  person  drawing  the 
check  was  fraudulent  since  where  such  is 
his  purpose  his  principal  is  not  chargeable 
with  notice  of  his  agent's  acts  done  in  the 
apparent  scope  of  his  authority  but  with  a 
purpose  to  defraud  the  principal.'  Ohio 
Valley  Banking  &  Trust  Co.  v.  Citizens'  Na- 
tional Bank,  173  Ky.  640,  191  S.  W.  433. 

Such,  however,  is  not  its  meaning,  as  is 
plain  from  the  very  language  employed  as 
well  as  the  evident  Intent  of  the  enacting 
power. 

The  words  "the  person  making  it  so  pay- 
able," given  their  ordinary  meaning,  refer 
to  the  person  who  actually  drew  the  bill, 
whether  he  be  the  nominal  maker  or  not. 
Had  the  Legislature  intended  that  this 
should  refer  not  to  the  person  drawing  the 
check  but  to  the  nominal  maker,  more  fitting 
language  certainly  would  have  been  employ- 
ed, as  might  easily  have  been  done.  Not 
only  so,  but  to  give  the  clause  the  strained 
construction  urged  by  appellant  rather  than 
the  ordinary  meaning  of  the  language  em- 
ployed would  pervert  the  very  purpose  of  the 
provision. 

[4]  The  enactment  was  to  make  negotiable 
and  with  safety  to  those  handling  it  a  bill 
which  otherwise  would  have  been  quite  dif- 
ficult, if  not  impossible,  of  negotiation. 
Purposely  made  payable  to  a  nonexistent  or 
fictitious  person  by  the  person  who  drew  it 
in  that  shape  for  his  own  convenience,  how 
could  it  be  validly  indorsed  and  put  in  cir- 
culation by  such  a  payee?  Its  payment  by 
the  maker  might  be  defeated  most  easily,  If 
not  always,  by  simply  denying  the  validity 
of  the  Indorsement  the  bill  carried  when 
presented.  Hence  even  before  negotiable 
instruments  acts  were  adopted,  indorsements 
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of  such  payees  were  held  immaterial  and  the 
bill  was  treated  as  payable  to  bearer.  The 
negotiable  Instrument  laws  were  enacted 
with  full  knowledge  of  these  facts,  and  are 
always  construed  as  declaratory  merely  of 
the  law  merchant  unless  plainly  a  change 
was  intended. 

This  provision  is  therefore  to  be  constru- 
ed as  a  statutory  declaration  of  what  had 
already  been  worked  out  in  practice  as  a 
safe  rule  of  trade  and  approved  by  Judicial 
pronouncement  And  when  this  meaning  has 
the  further  approval  of  subsequent  judicial 
interpretation,  it  would  be  little  -short  of 
recklessness  to  venture  a  different  construc- 
tion, especially  at  the  instance  of  one  who 
confesses  his  innbllity  to  cite  authority  of 
any  kind  therefor. 

In  both  the  New  York  and  the  Pennsylva- 
nia cases  cited  above,  and  which  construed 
the  similar  provisions  of  the  Negotiable  In- 
struments Acts  of  those  states,  this  question, 
though  not  discussed,  was  presented  on  the 
facts.  In  both  cases  it  is  plainly  assumed 
that  the  clause  under  discussion  referred  to 
the  person  who  drew  the  check  rather  than 
the  maker.  In  the  Pennsylvania  case  the 
court  say: 

"The  averment  in  the  affidavit  of  defense  is 
that  Nlcman  was  not  a  real  bona  fide  payee, 
but  was  in  legal  contemplation  a  fictitious  per- 
son; such  fact  having  been  well  known  to 
Greenfield  at  the  time  he  drew  the  checks." 

[t]  When  it  is  conceded  that  the  person 
who  drew  the  check  to  a  fictitious  person 
had  authority  from  the  maker  to  so  do,  the 
maker  rather  than  the  innocent  holder  should 
in  good  conscience  bear  the  logs  resultant 
upon  the  perfidy  of  the  maker's  chosen  agent 
in  the  application  of  the  funds.  Any  other 
conclusion  would  be  monstrous,  as  well  as 
violative  of  the  very  terms  of  the  statute 
enacted  unquestionably  to  avert  such  a  re- 
sult. 

Wherefore  the  judgment  Is  affirmed. 


TAOKETT  v.  GREEN  et  aL 

(Court  of  Appeals  of  Kentucky,     Feb.  13. 
1920.) 

1.  Judgment  *=>08— Default  against  one 
defendant  premature,  iv  an8wf.lt  of  oth 
kb   defendants  would   defeat  cause   of 
action  against  all. 

A  default  judgment  against  one  of  several 
defendants,  who  failed  to  answer,  was  prema- 
ture, if  an  answer  filed  by  his  codefendants 
would,  if  sustained,  defeat  the  cause  of  action 
stated  in  the  petition  against  all  defendants. 

2.  Judgment  <S=>  135— Motion  pbopeb  pboce- 

DUBE  TO  SET  ASIDE  PEE  MATURE  ENTBY. 

If  a  judgment  against  one  of  several  de- 
fendants, who  did  not  answer,  was  prematurely 


entered  by  default,  a  motion  by  such  defendant 
to  set  aside  the  judgment  was  the  proper  course 
to  pursue  to  have  it  vacated,  under  Civ.  Code 
Prac.  {§  517-519. 

3.  Banks  and  banking  «=»54(1)— Directors 
mat  be  severally  or  jointly  ob  several- 
ly and  jointly  liable  fob  neglioence. 

The  directors  of  a  bank  may  be  severally 
or  jointly,  or  severally  and  jointly,  liable  to 
stockholders  for  a  loss  resulting  from  negligence 
on  their  part,  dependent  on  varying  degrees  of 
fidelity  to  the  trust  imposed,  and  on  the  char- 
acter of  negligence,  whether  by  them  as  in- 
dividuals or  as  a  board. 

4.  Banks  and  banking  *=»55(4)— Answer 
dependent  on  whetheb  directors  indi- 
vidually or  jointly  liable  fob  negli- 
GENCE alleged: 

If  only  negligence  is  charged  against  the 
directors  of  a  bank  collectively  by  stockholders 
suing  for  losses,  and  about  matters  on  which 
only  as  a  board,  and  not  individually,  they  were 
authorized  to  act,  the  negligence  complained  of 
would  be  a  joint,  and  not  a  several  or  individual, 
negligence  of  the  members  of  the  board  of  di- 
rectors, which  could  be  put  in  issue  as  to  all 
by  the  denial  of  any  of  the  directors;  but  if, 
on  the  other  hand,  each  or  any  member  of  the 
board  is  charged  with  negligence  in  the  dis- 
charge of  a  duty  which  as  a  member  of  the 
board  he  was  bound  to  perform,  then  the  neg- 
ligence charged  would  be  individual,  and  a 
member  of  the  board  who  failed  to  answer  could 
not  take  advantage  of  the  answers  of  other  mem- 
bers of  the  board  to  the  petition. 

6.  Judgment  «=»98— Default  prematurely 
entered  under  petition  and  answer  of 
codefendants. 
Petition,  in  an  action  by  stockholders  against 
the  directors  of  a  bank  for  losses  alleged  to 
have  been  caused  by  negligence,  held  to  base  the 
liability  of  the  directors  on  the  negligence  of 
the  directors  as  a  board  in  retaining  an  unfit 
cashier,  and  in  granting  him  too  large  control; 
and  an  answer  filed  by  part  of  the  directors, 
denying  the  allegations  of  the  petition,  put  in 
issue  every  material  fact,  and  inured  to  the 
benefit  of  directors  who  failed  to  aSBwer,  and 
rendered  premature  a  default  judgment  against 
those  who  did  not  answer. 

Appeal  from  Circuit  Court,  Scott  County. 

Action  by  Sum  Green  and  others  against 
F.  M.  Tackett  and  others,  in  which  a  default 
judgment  was  entered  against  defendant 
Tackett.  From  an  order  overruling  a  motiou 
to  set  aside  the  default  judgment,  said  de- 
fendant appeals.    Reversed  and  remanded. 

Ford  &  Ford,  of  Georgetown,  and  I*.  W. 
Morris  and  B.  G.  Williams,  both  of  Frank- 
fort, for  appellant 

B.  M.  Lee,  of  Georgetown,  for  appellees. 

CLARKE,  J.  In  July,  1914,  the  People'*) 
Bank  of  Stamping  Ground,  Ky.,  having  a  cai>- 
italization  of  $15,000  and  found  to  be  Insol- 
vent was  taken  over  for  liquidation  by  the 
state  banking  department     In  April,   1916, 


€=>For  other  cases  see  same  topic  ana  KEY-NUMBEE  in  all  Key -Numbered  Digest*  and  Indexes 
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appellees,  who  were  stockholders,  instituted 
tbls  action  in  equity  against  the  six  directors 
of  the  bank,  appellant  being  one  of  the  num- 
ber, and  the  banking  commissioner,  for  a 
settlement  of  the  latter's  accounts  and  to  re- 
cover of  the  former  their  losses,  when  ascer- 
tained upon  a  settlement  with  the  banking 
commissioner,  alleged  to  have  been  caused 
by  the  negligence  of  the  directors.  Appellant 
and  four  other  directors  were  served  with 
summons,  and  the  latter  filed  an  answer,  in 
which  appellant  refused  to  join,  nor  did  he 
answer  or  appear  at  alL  Plaintiffs  and  the 
four  answering  defendants  proceeded  to  take 
depositions  on  the  issues  formed  by  their 
answer,  and  an  order  was  entered  dismissing 
tbe  action  without  prejudice  as  to  the  re- 
maining director,  upon  whom  service  of  sum- 
mons had  not  been  obtained. 

Thereafter,  on  October  23,  1918,  plaintiffs 
filed  an  amended  petition,  alleging  that  since 
tbe  filing  of  the  action  the  banking  commis- 
sioner, who  had  not  answered,  had  fully  dis- 
posed of  all  matters  in  his  hands  by  convert- 
ing all  assets  of  the  bank  into  cash  and  pay- 
ing same  to  the  depositors  on  their  claims, 
leaving  nothing  for  the  plaintiffs  as  stock- 
holders. The  some  day,  upon  a  submission  as 
to  the  appellant  only,  the  court  entered  Judg- 
ment against  him  for  the  full  amount 
claimed  by  plaintiffs,  amounting  to  approxi- 
mately $10,000,  reciting  therein: 

"As  to  all  other  defendants  and  all  other 
matters  not  hereby  determined,  the  court  re- 
serves its  opinion,  and  as  to  these  matters  this 
cause  is  continued." 

It  Is  therefore  quite  clear  that  this  Judg- 
ment is  purely  a  default  Judgment,  and  in 
no  wise  an  adjudication  by  the  court  of  any 
matters  at  issue  between  plaintiffs  and  the 
four  answering  defendants,  and  that  it  can- 
not be  sustained  or  helped  by  the  evidence 
taken  and  filed  in  the  case,  upon  the  issues 
between  plaintiffs  and  those  defendants, 
which  issues  the  court  expressly  reserved. 

[1]  After  this  Judgment  had  been  entered, 
and  appellant  had  been  unsuccessful  in  an 
effort  to  enjoin  its  collection,  he  gave  notice 
and  entered  a  motion  to  set  aside  the  judg- 
ment against  him  on  the  ground  that  it  had 
been  prematurely  entered  and  was  a  clerical 
misprision.  From  an  order  overruling  this 
motion,  he  has  prosecuted  this  appeal.  He 
assigns  two  reasons  why  the  default  judg- 
ment against  him  was  premature,  the  first 
of  which  is  that  the  answer  filed  by  his 
four  codefendants  Inured  to  his  benefit,  be- 
cause, If  sustained,  it  defeated  the  cause  of 
action  stated  in  the  petition  against  all  de- 
fendants, including  appellant. 

[2]  If  this  contention  is  true,  the  judg- 
ment was  prematurely  entered  and  a  clerical 
misprision,  and  appellant  has  pursued  the 
proper  course  to  have  it  vacated.  Sections 
517  to  519,  Civil  Code.    The  law  which  ap- 


pellant contends  is  applicable  Is  thus  stated 
In  Newman's  Pleading  and  Practice,  S  439: 

"If  any  one  of  the  defendants  in  an  action 
relies  upon  a  plea  of  infancy,  coverture,  limita- 
tion, non  est  factum,  or  any  other  defense  mere- 
ly personal,  or  which  does  not  go  to  the  whole 
action,  the  plaintiff  may  recover  as  td  some 
of  the  defendants  while  he  fails  as  to  others. 
But  if  either  of  the  defendants  should,  in  a 
joint  or  separate  answer,  rely  upon  a  defense 
which  goes  to  the  entire  merits  of  the  action, 
such  as  payment,  accord  and  satisfaction,  or 
other  meritorious  defense,  which  shows  that 
the  plaintiff  ought  not  to  recover  in  the  action, 
a  judgment  cannot  be  rendered  against  any  of 
the  defendants  until  that  plea  is  disposed  of; 
and  if  that  defendant  should  succeed  upon  such 
a  plea,  the  action  must  be  dismissed  as  to  all 
of  the  joint  defendants." 

This  statement  of  the  law  has  been  ap- 
proved by  this  court  in  numerous  cases,  cited 
in  the  text,  and  more  recently  in  Le  Moyne 
v.  Anderson,  123  Ky.  587,  96  S.  W.  843,  29 
Ky.  Law  Rep.  1017.  Appellees  concede  the 
rule,  but  deny  its  applicability  here. 

[8,4]  We  think  it  is  too  clear  to  require 
discussion  that  the  directors  of  a  bank  may 
be  severally  or  Jointly,  or  severally  and  joint- 
ly, liable  to  stockholders  for  'a  loss  result- 
ing from  negligence  upon  their  part,  depend- 
ent upon  varying  degrees  of  fidelity  to  the 
trust  imposed  and  upon  the  character  of  neg- 
ligence, whether  by  them  as  Individuals  or  as 
a  board ;  but  we  are  not  now  concerned  with 
the  extent  or  character  of  their  liability,  if 
negligent,  since  we  are  only  trying  to  ascer- 
tain whether  the  negligence  charged  against 
the  directors  is  a  Joint  or  several  negligence, 
in  order  to  determine  if  an  answer  by  part 
was  in  effect  an  answer  for  all,  or  if  an  an- 
swer was  required  by  each  director.  If  only 
negligence  Is  charged  against  the  directors 
collectively,  and  about  matters  which  only  as 
a  board,  and  not  Individually,  they  were  au- 
thorized to  act,  it  is  manifest  that  the  negli- 
gence complained  of  would  be  a  joint  and  not 
a  several  or  Individual  negligence  of  the 
members  of  the  board  of  directors,  which 
would  be  put  in  issue  as  to  all  by  a  denial 
of  any.  If,  upon  the  other  hand,  each  or  any 
member  of  the  board  is  charged  with  negli- 
gence in  the  discharge  of  a  duty  which  as 
a  member  of  the  board  he  was  individually 
bound  to  perform,  then  the  negligence 
charged  would  be  individual,  and  must  be 
denied  by  each  so  charged. 

In  order,  therefore,  to  determine  whether 
the  answer,  in  which  four  of  the  six  directors 
denied  absolutely  some,  but  for  themselves 
only,  other  allegations  of  the  petition,  would, 
if  sustained,  defeat  the  cause  of  action,  not 
only  as  against  them,  but  as  well  against  ail 
of  the  directors,  we  must  first  examine  the 
petition  to  ascertain  whether  it  charged  neg- 
ligence against  the  directors  individually,  or 
only  as  a  board.  So  much  of  the  petition  as 
Is  pertinent  is  as  follows: 
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"By  the  provisions  of  the  charter  of  said  bank 
said  board  of  directors  was  given  the  power  and 
it  was  made  their  duty  to  appoint,  elect,  or  em- 
ploy a  cashier  and  such  assistants  or  clerks  as 
they  deem  necessary  for  the  transaction  of  the 
business  of  the  bank;  and  it  is  further  provided 
by  the  terms  of  said  charter  that  said  board 
of  directors  shall  have  the  sole  right  to  deter- 
mine upon  all  loans  or  discounts  from  said 
bank,  and  have  full  power  and  control  over  all 
the  officers  and  business  of  said  bank.    *    •    * 

"Plaintiffs  say  that  T.  L.  Southworth  was 
employed  as  cashier  of  said  bank  by  its  board  of 
directors  at  the  time  it  was  organized,  and  the 
defendant  directors  continued  to  employ  and 
retain  him  from  year  to  year  from  that  time  on 
till  said  bank  was  closed  by  the  state  banking 
commissioner  as  above  stated,  and  they  turned 
over  to  said  Southworth,  cashier,  the  entire 
management,  control,  and  operation  of  said  bank 
as  completely  as  though  it  were  his  own  pri- 
vate business. 

"They  further  state  that  for  a  period  of  sev- 
eral years  immediately  preceding  the  closing  of 
said  bank  the  said  Southworth,  cashier,  was  an 
Inebriate,  and  habitually  stayed  drunk  or  under 
the  influence  of  intoxicating  liquor  in  said  bank 
during  business  hours,  and  habitually  kept 
whisky  in  large  quantities  in  said  bank,  and  in- 
dulged in  drinking  same  therein  during  business 
hours,  all  of  which  facts  were  known  by  the 
defendants,  directors  and  officers  of  said  bank, 
and  was  approved  of  and  participated  in  by 
some  of  the  directors  or  officers  of  said  bank; 
that  the  said  T.  L.  Southworth  was  a  member 
of  the  business  firm  of  Triplett  &  Southworth 
for  several  years  before  the  closing  of  said  bank, 
and  was  permitted  by  the  defendants  to  use 
the  funds  of  the  bank  to  carry  on  said  business 
as  though  it  were  the  money  of  said  business 
firm;  that  the  defendants  permitted  said  cashier 
to  advance  money  to  his  said  firm  of  Triplett  & 
Southworth,  when  same  was  wholly  insolvent, 
and  which  sum  was  a  total  loss  to  the  bank, 
and  is  shown  by  a  large  overdraft  account  car- 
ried by  said  bank  with  said  firm  of  Triplett  & 
Southworth  by  said  cashier;  that  for  several 
years  next  preceding  the  closing  of  said  bank 
the  said  cashier  was  squandering  the  money  of 
said  bank,  while  the  defendants,  with  gross 
carelessness  and  negligence,  and  total  inatten- 
tion to  the  affairs  of  the  bank,  permitted  him 
to  continue  in  this  course  until  he  had  squan- 
dered and  wasted  practically  all  of  the  capital 
and  surplus  of  said  bank,  during  all  of  which 
time  the  defendants  retained  said  cashier  and 
surrendered  to  him  the  full  control  and  manage- 
ment of  said  bank  and  all  of  its  affairs,  per- 
mitting him  to  use  the  money,  make  loans  and 
discounts,  and  to  pass  upon  all  notes  presented, 
and  to  make  loans  of  the  bank's  money  upon 
notes  which  were  wholly  worthless,  and  they 
made  no  effort  to  protect  the  property  of  said 
bank  against  the  looting  of  said  cashier,  and 
used  no  diligence  whatever  to  discover  or  pre- 
vent the  frauds  being  perpetrated  by  said  cashier 
which  eventually  wrecked  said  bank.  All  of 
the  above  facts  were  known  to  the  defendants, 
officers  and  directors  of  said  bank,  while  these 
wrongs  were  being  perpetrated." 

It  should  be  noticed,  and  is  significant,  we 
think,  that  in  the  first  paragraph  quoted  is 
plaintiffs'  statement  of  defendants'  duties  as 
directors,  which  in  later  paragraphs  they  are 


alleged  to  have  neglected  to  perform.  These 
duties,  the  only  ones  alleged,  of  employing 
the  cashier  and  managing  the  affairs  of  the 
bank,  are  certainly  duties  of  the  board,  which 
defendants  could  perform  only  collectively  as 
a  board,  and  not  Individually,  although  many 
duties  assumed  by  each  director  individually 
might  have  been  alleged  as  a  basis  for  in- 
dividual liability,  had  such  been  the  purpose 
of  the  action. 

The  first  negligence  alleged,  after  setting 
out  these  powers  and  duties  of  the  defend- 
ants as  a  board  of  directors  to  employ  a  cash- 
ier and  to  determine  all  loans  or  discounts, 
and  to  have  full  power  and  control  over  the 
officers  of  the  bank,  Is  that,  knowing  South- 
worth  to  be  an  Inebriate,  the  defendants  con- 
tinued to  employ  and  retain  him  from  year  -to 
year,  and  turned  over  to  him,  as  cashier,  the 
entire  management  and  control  and  operation 
of  the  bank  as  completely  as  though  It  were 
his  own  private  business.  Not  only  is  there 
thus  far  no  allegation  of  individual  negli- 
gence upon  the  part  of  appellant;  there  is 
not  anything  alleged  to  have  been  done  or_ 
left  undone  about  which  he  alone,  or  except* 
in  conjunction  with  the  other  members  of  the 
board  of  directors,  could  have  been  negligent, 
since  It  Is  not  alleged  he  had  or  withheld 
from  the  other  directors  any  information  not 
possessed  by  all.  Besides,  the  answer  denied 
that  Southworth  was  an  Inebriate,  or  that  he 
was  given  unlimited  or  unusual  power  over 
loans  and  discounts,  or  that  the  bank  was 
turned  over  to  his  entire  management,  con- 
trol, or  operation,  or  to  a  greater  extent  than 
Is  customary  and  necessary.  Surely,  then, 
so  far  there  is  no  allegation  of  an  Individual 
or  separate  negligence  upon  the  part  of  ap- 
pellant. 

It  is  then  alleged  that  Southworth  habitu- 
ally kept  whisky  in  the  bank  and  indulged 
In  drinking  same  therein  during  business 
hours,  with  the  knowledge  of  defendants  and 
with  the  approval  and  participation  of  some 
of  the  directors ;  but  the  answer  denies  that 
Southworth  kept  or  drank  whisky  in  the 
bank  with  the  knowledge  of  "the  defend- 
ants," which  Included  appellant,  as  well  as 
the  answering  defendants. 

The  next  allegation  is  that  the  defendants 
permitted  Southworth  to  advance  money  to 
the  firm  of  Triplett  &  Southworth  when  same 
was  insolvent.  The  answer  denies  that  any 
advances  were  made  to  this  firm  when  it  was 
Insolvent,  and  it  is  affirmatively  pleaded  that, 
when  the  loans  were  made  to  it,  It  was— 

"considered  perfectly  solvent  and  had  a  well- 
established  credit,  not  only  in  Stamping  Ground 
and  the  surrounding  counties,  but  also  with  the 
business  firms  from  whom  they  purchased  their 
goods." 

It  is  further  denied  that  this  firm  had  any 
overdraft,  or  that  the  loss  on  loans  made 
to  it  was  total,  or  in  excess  of  33%  per  cent 
It  will  thus  be  seen  that  every  act  of  the 
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defendants  thus  far  alleged  as  negligent  Is  a 
charge  against  the  board,  and  Is  specifically 
put  In  Issue  by  the  answering  members  of 
the  board  of  directors,  and  that,  If  the  an- 
swer should  be  sustained  by  the  proof,  there 
was  no  negligence  by  any  of  the  directors. 

Xhe  next  and  last  charge  Is  that  for  sever- 
al years  before  the  bank  was  closed  the  cash- 
ier was  squandering  money  of  the  bank, 
"while  the  defendants,  with  gross  careless- 
ness and  negligence,  and  total  Inattention 
to  the  affairs  of  the  bank,  permitted  him  to 
continue  In  this  coarse  until  he  had  squan- 
dered" all  of  its  capital  stock  and  surplus, 
"during  all  of  which  time  defendants  re- 
tained said  cashier  and  surrendered  to  him 
full  control  and  management  of  said  bank 
and  all  of  Its  affairs,  and  permitted  him" 
to  make  worthless  loans  and  loot  the  bank, 
with  no  effort  to  protect  the  bank,  and  with- 
out effort  to  discover  or  prevent  the  frauds 
being  perpetrated  by  the  cashier  which  even- 
tually wrecked  the  bank,  all  of  which  facts 
were  known  to  the  defendants  while  the 
wrongs  were  being  perpetrated. 

This  is  the  only  part  of  the  petition  which 
even  approaches  a  charge  of  negligence 
against  the  directors  severally  as  well  as 
collectively  or  as  a  board,  and  even  this  is, 
we  think,  insufficient  for  that  purpose,  In 
view  of  the  denials  and  allegations  of  the 
answer  of  the  four  directors,  a  majority  of 
the  board  responsible  Jointly  with  appellant 
for  Southworth's  retention  as  a  cashier,  and 
for  whatever  authority  and  control  he  was 
given  over  the  bank's  affairs. 

As  heretofore  noticed,  it  was  denied  that 
Southworth  was  given  unreasonable  or  un- 
usual control  of  the  bank,  which  denial  car- 
ries with  it  the  necessary  Inference  that  the 
board  of  directors  retained  and  exercised 
a  proper  control  and  supervision,  and  not 
only  do  the  answering  defendants,  a  majority 
of  the  board,  deny  want  of  care  upon  their 
part,  but  they  deny  that  they,  or  any  of 
them,  had  knowledge  of  any  wrongful  acts 
of  the  cashier,  and  in  addition  plead  affirma- 
tively that  no  care  or  examination  on  the 
part  of  '.'the  defendants,"  which  included  ap- 
pellant, could  or  did  disclose  the  fact  that 
the  cashier  had  committed  thefts  or  defalca- 
tions. 

[§]  The  petition,  as  we  read  it  as  a  whole, 
bases  the  liability  of  the  directors  to  the 
stockholders  for  their  losses  upon  the  negli- 
gence of  the  directors  as  a  board  in  retaining 
Southworth  as  cashier  after  he  beaame  unfit 
for  the  position,  and  in  granting  to  him  too 
large  a  control  and  management. of  the  in- 
stitution, as  a  result  of  which  negligence  by 
the  board  he  was  enabled  to  and  did  wreck 
the  bank.  There  is  certainly  no  specific  in- 
dividual negligence  alleged  against  appel- 
lant, or  any  of  the  directors. 
The  majority  of  the  board  answered,  deny- 
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lng  every  fact  alleged  as  negligence,  and  de- 
nied for  themselves  that  they  had  knowledge 
of  any  of  the  facts  alleged  with  reference  to 
the  cashier's  unfitness,  or  that  any  diligence 
upon  their  part  would  have  given  them  such 
information.  It  is  true  that  the  petition  al- 
leges such  knowledge  by  the  defendants  and 
might  possibly  be  construed  to  mean  by  each 
of  them  individually ;  but  It  is  not  clearly  so 
alleged,  and  it  Is  equally  susceptible  of  the 
construction  that  the  board  of  directors,  rath- 
er than  each  member  thereof,  had  such 
knowledge,  and  negligently  failed  to  act 
thereon. 

Beading  the  petition  and  the  answer  to- 
gether, we  think  the  more  reasonable  con- 
struction of  the  two  is  that  the  petition 
charged  negligence  against  the  board  as  such, 
rather  than  against  each  or  any  member 
thereof  as  an  individual,  and  that  the  answer 
put  in  issue  every  material  fact  alleged  In 
the  petition  so  effectively  as,  If  sustained, 
to  defeat,  not  only  recovery  against  the  an- 
swering defendants,  but  all  of  them. 

Wherefore  the  Judgment  is  reversed,  and 
the  cause  remanded  for  proceedings  consist- 
ent herewith. 


HOME  INS.  CO.  OF  NEW  YORK  v.  ROLL* 
(Court  of  Appeals  of  Kentucky.    Feb.  13,  1920.) 

1.  Evidence  <j=>71,  89— Presumption  of  DE- 
LIVERY OF  LETTER  HAILED  VAT  BE  REBUTTED. 

Where  a  letter  is  properly  addressed  and 
mailed  with  postage  prepaid,  there  is  a  pre- 
sumption that  it  was  received  by  the  addressee 
as  soon  as  it  could  be  transmitted  to  him  in  the 
usual  course  of  the  mails,  but  such  presumption 
may  be  rebutted  by  evidence  that  it  was  not  in 
fact  received. 

2.  Insurance  e=>665(3)  —  Verdict,   finding 

PAYMENT  OF  PREMIUM  ON  FIRE  POLICY  BE- 
FORE LOSS,  HELD  FLAGRANTLY  AGAINST  TBI 
EVIDENCE. 

On  the  issue  whether  insured  mailed  a 
check  in  payment  of  a  premium  on  a  fire  policy 
at  the  time  it  became  due,  and  before  the  loss, 
a  verdict  for  insured  held  flagrantly  against  the 
evidence. 

3.  Insurance  «3=>536,  612(2)— Necessity  of 
furnishing  proof  of  loss  in  action  on 
fire  policy. 

While  failure  to  furnish  proof  of  loss  with- 
in the  time  stipulated  in  a  fire  policy  is  no 
ground  for  defeating  recovery,  the  furnishing' 
of  proofs  of  loss,  unless  waived,  is  a  condition 
precedent  to  the  maintenance  of  an  action 
thereon. 

4.  Insurance  <g=623(4)  —  Insured's  denial 

OF  LIABILITY   WAIVES  PROOFS  OF  LOSS. 

Where  insurer  denies  liability  under  fire 
policy  and  refuses  to  pay  the  amount  of  loss 
claimed,  the  provision  that  no  suit  can  be 
brought  until  a  certain  time  after  the  loss,  or 
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after  proofs  of  loss  are  furnished,  is  waived, 
and  the  right  of  action  on  the  policy  accrues 
immediately. 

6.  Insurance  <@=598— Right  of  insured  to 
interest  where  insurer  denies  liability. 
Where  a  fire  policy  provides  that  loss  shall 
be  paid  within  60  days  after  the  furnishing  of 
notice  of  proofs  of  loss,  the  insured  is  entitled 
to  interest  from  the  expiration  of  such  time  as 
a  matter  of  right,  but  if  the  insurer  denies  al} 
liability  under  the  policy,  it  waives  its  right  to 
withhold  payment  for  the  60-day  period,  and 
interest  on  the  amount  recoverable  will  run 
from  the  date  of  the  loss. 

Appeal  from  Circuit  Court,  Muhlenberg 
County. 

Action  by  Vannie  M.  Roll  against  the 
Home  Insurance  Company  of  New  York. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  for  further  proceedings. 

Gordon  &  Laurent  and  Frank  If.  Drake, 
all  of  Louisville,  and  Taylor,  Eaves  &  Sparks, 
of  Greenville,  for  appellant. 

W.  C.  Jonson  and  Hubert  Meredith,  both 
of  Greenville,  for  appellee. 

QUIN,  J.  By  its  policy  dated  October  27, 
1916,  appellant,  among  other  things,  insured 
appellee's  dwelling  and  certain '  grain  and 
seed  in  the  respective  sums  of  $800  and 
$300,  Issuing  what  Is  known  as  a  "farm  in- 
stallment policy"  to  cover  same.  One-fifth 
of  the  premium  was  paid  in  cash,  the  balance 
payable  in  four  equal  annual  installments, 
represented  by  notes,  executed  by  appellee 
and  payable  November  1st  of  each  year. 

Appellee's  dwelling  and  a  certain  quantity 
of  seed  were  destroyed  by  fire  early  in  the 
morning  of  November  7,  1917,  and,  appel- 
lant having  declined  to  admit  liability  under 
the  policy,  suit  was  filed  thereon,  and  a  trial 
resulted  in  a  verdict  in  appellee's  favor  for 
$1,022.50,  to  reverse  which  judgment  this  ap- 
peal has  been  prosecuted. 

The  policy  contains  the  following  provi- 
sions: 

"  *  •  •  And  the  amount  of  loss  or  damage 
having  been  thus  determined,  the  sum  for  which 
this  company  is  liable  pursuant  to  this  policy 
shall  be  payable  sixty  days  after  due  notice, 
ascertainment,  estimate  and  satisfactory  proofs 
of  the  loss  have  been  received  by  this  company 
in  accordance  with  terms  of  this  policy.  But 
it  is  expressly  agreed  that  this  company  shall 
not  be  liable  for  any  loss  or  damage  that  may 
occur  to  the  property  herein  mentioned  while 
any  installment  of  the  installment  note,  given 
for  premium  upon  this  policy,  remains  past  due 
and  unpaid ;  or  while  any  single  payment, 
promissory  note  (acknowledged  as  cash  or  other- 
wise) given  for  the  latter  or  any  portion  of  the 
premium  remains  past  due  and  unpaid.  Pay- 
ments of  notes  and  installments  thereof  must 
be  made'  to  the  said  Home  Insurance  Company 
at  its  Western  Farm  Department  office  in  Chi- 
cago, Illinois,  or  to  a  person  or  persons  special- 


ly authorized  to  collect  the  same  for  said  com- 
pany." 

During  the  month  of  October,  1917,  contem- 
plating Insurance  on  a  new  barn  then  in 
process  of  erection,  Insured  requested  insur- 
er's agent  to  inspect  the  barn  to  see  if  the 
policy  could  be  so  changed  as  to  include  it 
Having,  about  the  30th  of  October,  received 
a  negative  answer,  insured  claims  that  on 
November  1st  she  mailed  to  insurer's  office 
In  Chicago  her  personal  check  in  payment  of 
the  Installment  note  due  on  that  day,  accom- 
panied by  a  letter  inclosing  same,  also  the 
notice  received  from  the  company  about  the 
middle  of  October,  calling  her  attention  to 
the  maturity  of  the  note.  These  papers  she 
says  were  inclosed  in  a  white  envelope  cf 
the  Green  Elver  Lumber  &  Tie  Company, 
properly  stamped  and  addressed  to  the  com- 
pany, and  which  was  mailed  at  the  post  office 
at  Greenville,  Ky.  November  2d,  Insurer's 
agent  met  appellee's  husband  on  the  street, 
and  asked  him  if  they  had  sent  their  pre- 
mium to  the  company,  and  when  answered 
in  the  affirmative  the  agent  replied,  "All 
right." 

On  the  morning  of  the  fire  (November  7, 
1917),  and  before  noon  of  that  day,  insured 
wrote  the  company,  notifying  it  of  the  loss. 
This  letter  insured  states  was  inclosed  in  a 
blue  self-addressed  envelope,  which  had  been 
received  from  the  company.  Thereafter  she 
received  a  letter  from  the  company,  under 
date  of  November  13th,  stating  that  on  the 
12th  of  November  they  had  received  notice 
from'  their  agent  that  the  property  covered 
by  their  policy  had  been  destroyed  by  fire 
November  7th,  the  company  notifying  ap- 
pellee that,  at  the  date  of  the  fire  the  in- 
stallment premium  "being  overdue  and  un- 
paid, it  was  not  liable  for  any  loss  or  dam- 
age, and  thereupon  inclosed  the  company's 
check  for  the  amount  of  the  installment 
The  company  in  said  letter  denied  any  liabili- 
ty in  any  .amount  on  account  of  the  loss. 
This  check  was  later  returned  to  the  com- 
pany. 

Various  officers  and  employes  of  the  com- 
pany testified,  in  effect  that  the  only  com- 
munication received  from  the  Insured  was 
on  November  9th,  when  they  received  the 
blue  envelope  above  referred  to,  containing 
the  notice  of  the  maturity  of  the  installment 
note  and  the  Insured's  check  dated  Novem- 
ber 1,  1917,  in  payment  thereof;  that  up  to 
that  date  they  had  never  at  any  time  re- 
ceived any  other  letters  or  communication 
from  the  insured.  The  blue  envelope  was 
filed  in  the  record,  and  bears  this  postmark: 
"Greenville,  Ky.,  Nov.  8,  1917,  10  a.  m.,"  and 
indorsed  in  the  upper  left-hand  corner  is  the 
number  of  Insured's  policy,  which  it  is  ad- 
mitted was  written  there  by  her  husband. 
The  ordinary  time  for  the  carriage  of  mail 
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from  Greenville,  Ky.,  to  Chlcngo,  111.,  Is  one 
day,  and  a  letter,  mailed  at  the  former  city 
before  noon,  should  reach  Chicago  before 
noon  of  the  following  day.  Baring  no  knowl- 
edge of  the  fire,  the  check,  when  received, 
was  duly  transmitted  to  the  company's  cash- 
ier and  proper  entry  made  in  its  books  of  the 
receipt  thereof.  The  check  was  deposited 
November  10th,  and,  according  to  the  per- 
foration on  the  check,  it  was  received  and 
charged  to  Insured's  account  at  her  bank  in 
Greenville,  November  12th.  The  company's 
agent  on  the  10th  of  November  sent  a  notice 
of  the  fire.  This  was  received  November  12th, 
after  the  check  bad  been  deposited,  and  this 
was  the  first  notice  the  company  had  of  the 
loss.  The  letter  to  appellee  of  November 
13th,  above  referred  to,  followed  the  receipt 
of  the  notice.  Thus  It  will  be  seen  that  the  real 
issue  is  as  to  the  inclosures  in  the  blue  en- 
velope. 

If  the  check  had  been  mailed  November 
1st,  as  testified  by  Insured  it  should  have 
reached  Chicago  the  following  day.  Had 
the  Mae  envelope  postmarked  November  8th 
contained  the  notice  of  loss  as  claimed  by  ap- 
pellee, it"  should  have  reached  Chicago  No- 
vember 9th,  the  day  before  the  check  was 
actually  deposited,  and  it  does  not  seem 
probable,  with  this  notice  of  the  loss,  the 
company  could  have  accepted  the  check,  com- 
ing as  It  did  9  days  after  it  was  due.  The 
facts  of  this  -  case  are  almost  identical  to 
those  found  In  Continental  Ins.  Co.  v.  Har- 
grove, 131  Ky.  837,  116  S.  W.  286,  wherein 
the  insured  claimed  that  In  payment  of  a 
premium  due  September  1st,  he  mailed  a 
check  to  the  company  on  September  4th,  but 
the  company  did  not  receive  it  until  the  20th, 
the  day  after  the  insured  had  received  a 
notice  from  the  company,  calling  his  atten- 
tion to  the  fact  that  his  Installment  note  was 
due  and  unpaid.  This  notice  was  Bent  with- 
out knowledge  on  the  part  of  the  company 
that  the  insured's  property  had  been  de- 
stroyed by  fire  September  12th.  In  revers- 
ing a  judgment  for  plaintiff  the  court  said: 

"The  evidence  is  so  persuasive  to  our  minds 
that  the  letter  and  checks  were  not  received  till 
the  20th  that  we  must  say  that  at  first  blush 
the  verdict  seems  to  be  a  flat  contradiction  of 
the  great  preponderance  of  the  evidence,  not 
only  the  numerical  weight— which  is  not  so  im- 
portant— but  the  mute  evidence  indorsed  on  the 
check  itself  in  due  and  usual  course  of  affairs 
by  persons  who  could  have  had  no  interest  in 
fabricating  evidence  in  the  case." 

[1]  In  that  case  the  envelope  inclosing  the 
remittance  was  not  produced.  The  court 
says  its  preservation  would  have  shown  con- 
clusively to  the  average  mind  when  the  letter 
was  mailed  and  received.  In  the  present 
case  the  bine  envelope  was  preserved,  and  is 
filed  in  the  record,  and  there  can  be  no  dis- 
pute as  to  the  authenticity  or  certainty  of  its 
postmark.     Where  a  letter  Is  properly  ad- 


dressed and  mailed,-  with  postage  prepaid, 
there  is  a  presumption  that  it  was  received 
by  the  addressee  as  soon  as  it  would  be 
transmitted  to  him  In  the  usual  course  of  the 
mails.  16  Cyc  1065.  But  this  presumption 
may  be  rebutted  by  evidence  that  it  was  not 
in  fact  received,  or  not  received  in  the  or- 
dinary course  of  the  malls.    Id.  1070. 

Speaking  of  the  above  text,  the  court  ii 
Benge's  Adm'r  v.  Eversole,  156  Ky.  131,  160 
S.  W.  911,  held  where  there  was  a  denial 
that  a  letter  was  received,  and  the  mailing 
of  the  letter  Is  the  only  evidence  of 
service,  the  party  upon  whom  the  burden 
is  cast  of  showing  that  a  notice  was  given 
must  fall  in  his  proof.  Mrs.  Benge  having 
denied  that  she  received  a  certain  letter 
from  appellee,  which  the  latter  claims  he 
sent  h*er,  there  was  no  service  of  notice  as 
required  by  statute,  and  the  case  was  re- 
versed, with  instructions  to  peremptorily  In- 
struct the  jury  in  her  favor,  the  court  saying: 

"The  surety  is  required  to  show  that  the  no- 
tice was  served  in  person,  and  whenever  the 
surety  sends  the  notice  by  mail  and  the  defend- 
ant denies  he  received  it,  the  presumption  of  de- 
livery ceases,  and  the  surety  stands  under  the 
statute  with  the  burden  of  showing  by  other 
testimony  that  the  letter  was  received." 

See,  also,  Springfield  Fire  ft  M.  Ins.  Co.  v. 
Jenkins,  9  Ky.  Law  Rep.  032 ;  Bloom  v.  Wan- 
ner, 77  S.  W.  930,  25  Ky.  Law  Rep.  1647. 

In  speaking  on  this  question  the  court  In 
Continental  Ins.  Co.  v.  Hargrove,  supra,  says: 

"The  mailing,  of  a  letter,  duly  stamped  and 
properly  addressed,  to  the  known  place  of  busi- 
ness of  another,  does  not  raise  a  presumption 
of  either  law  or  fact  that  it  was  received  by  the 
addressee.  Sullivan  v.  Kuykendall,  82  Ky.  483, 
6  Ky.  L.  R.  681,  56  Am.  Rep.  001.  It  is,  how- 
ever, a  relevant  circumstance  from  which,  if 
not  sufficiently  rebutted,  the  inference  is  fairly 
deducible,  and  from  which  the  jury  or  other 
trier  of  the  fact  may  find,  that  the  letter  wa» 
received  by  the  addressee  in  due  course.  *  •  * 
But  the  circumstance  is  only  a  circumstance, 
and,  like  all  such  evidence,  is  rebuttable." 

A  second  verdict  In  favor  of  Hargrove  was 
reversed  by  this  court  See  Continental  Ins. 
Co.  v.  Hargrove,  143  Ky.  400,  136  S.  W.  616. 

[2]  While  the  verdict  of  the  jury  in  the  in- 
stant case  was  flagrantly  against  the  evi- 
dence, there  were  circumstances  sufficient  to 
justify  the  court  in  submitting  the  case  to 
the  jury  under  proper  instructions.  We  see 
no  reason,  however  to  point  out  this  evidence, 

[3]  It  Is  urged  that  instruction  2,  given  by 
the  court,  was  erroneous,  in  that  it  allowed 
interest  from  the  date  of  the  fire,  and  that 
the  verdict  for  this  reason  was  excessive. 
While  the  failure  to  furnish  proof  of  loss  in 
the  time  stipulated  Is  not  ground  for  defeat- 
ing recovery  under  the  policy,  the  furnishing 
of  proofs  of  loss,  unless  waived,  is  a  condition 
precedent  to  the  maintenance  of  an  action  to 
recover  thereon.  Niagara  Fire  Ins.  Go.  v. 
Layne,  162  Ky.  665,  172  S.  W.  1090. 
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IN]  If  the  insured  denies  liability  under  the 
policy  and  refuses  to  pay  the-  amount  of  loss 
claimed,  the  provision  that  no  suit  can  be 
brought  upon  the  policy  until  a  certain  time 
after  the  loss  or  after  proofs  are  furnished 
is  thereby  waived,  and  the  right  of  action  up- 
on the  policy  accrues  Immediately  upon  such 
refusal.  Phoenix  Ins.  Co.  v.  Flowers,  124  S. 
W.  403,  39  Ins.  Law  J.  415. 

[5]  Where  a  policy  provides  that  the  loss 
shall  be  paid  60  days  after  the  furnishing  of 
notice  and  proofs  of  loss,  the  insured  is  en- 
titled to  Interest  from  the  expiration  of  such 
time,  and  this  as  a  matter  of  right,  and  not 
merely  at  the  discretion  of  the  jury.  Hardy 
v.  Lancashire  Life  Ins.  Co.,  166  Mass.  210, 
44  N.  E.  209,  83  L.  R.  A.  241,  55  Am.  St 
Rep.  395;  Home  Ins.  Co.  v.  Patterson,  12 
Ky.  Law  Rep.  941. 

By  denying  all  liability  under  the  policy 
the  company  waived  its  right  to  withhold 
payment  for  the  60-day  period  provided  for, 
and  Interest  on  the  amount  recoverable  will 
run  from  the  date  of  the  loss.  Joyce  on 
Ins.  i  3458 ;  Cooley's  Briefs  on  Ins.  p.  3840 ; 
19  Cyc.  972  (note);  Hartford  Fire  Ins.  Co. 
v.  Landfare,  etc.,  63  Neb.  559,  88  N.  W.  T79; 
Jensen  v.  Palatine  Ins.  Co.,  81  Neb.  523,  116 
N.  W.  286;  Nevins  v.  Rockingham  Mutual 
Fire  Ins.  Co.,  5  Foster  (25  N.  H.)  22 ;  Western 
&  Atlantic  Pipe  Line  v.  Home  Ins.  Co.,  145 
Pa.  346,  363,  22  Atl.  665,  667  (27  Am.  St  Rep. 
703)  21  Ins.  Law  J.  24.  In  the  latter  case 
the  court  said: 

"The  only  other  specification  that  requires 
farther  notice  is  the  ninth,  in  relation  to  in- 
terest. A  sufficient  answer  to  that  is,  the 
company  denied  in  toto  its  liability,  and  was 
therefore  not  entitled  to  the  benefit  of  the  pro- 
vision in  the  policy  giving  60  days  for  adjust- 
ment' and  payment  of  loss.  *  *  *  In  JEtna. 
Ins.  Co.  v.  Maguire,  supra  [51  111.  342],  it  was 
held  that  such  a  clause  applies  only  where  the 
insurance  company  agrees  to  pay,  or  is  undecid- 
ed in  regard  to  paying,  but  not  when  it  peremp- 
torily refuses  to  pay  the  loss.  Further  notice 
of  the  specifications  is  unnecessary.  There  is 
no  merit  in  either  of  them." 

If,  as  stated  In  Phoenix  Ins.  Co.  v.  Flower, 
supra,  the  company  cannot  complain  that 
plaintiff  did  not  wait  60  days  after  furnish- 
ing its  proof  to  file  suit  where  the  company 
had  waived  this  provision  by  denying  liabili- 
ty, we  see  no  reason  for  making  a  distinction 
in  the  computation  of  interest.  The 'compa- 
ny in  this  case  could  have  required  proof  of 
loss  had  it  so  desired.  When  it  waived  this 
provision  of  the  policy  the  plaintiff  was  priv- 
ileged to  bring  her  suit  This  being  true, 
there  is  no  reason  why  the  interest  should 
not  run  from  the  time  of  the  loss.  We  find 
no  decision  holding  to  the  contrary. 

When  one  of  the  company's  agents  was 
told  by  insured's  husband  the  premium  had 
been  paid,  he  said  It  was  all  right  and  it  is 


claimed  the  insurer  thereby  waived  the  for- 
feiture clause  in  the  policy.  We  fall  to  find 
any  element  of  waiver  In  this  statement; 
It  would  seem  to  be  proof  of  a  contrary  pur- 
pose. The  agent  evidently  meant  exactly 
what  he  said,  to  wit  it  was  all  right  to  have 
paid  it.  We  do  not  see  how  the  parties  can 
interpret  the  agent* s  reply  as  a  waiver  of 
the  policy  provision. 

Upon  the  return  of  the  case  in  lieu  of  in- 
struction 1  the  court  will  give  the  following: 

"The  court  instructs  the  jury  that  if  you  be- 
lieve from  the  evidence  that  plaintiff's  check 
issued  in  payment  of  the  premium  note  due 
November  1,  1917,  was  received  by  the  defend- 
ant at  its  office  in  Chicago,  111.,  before  the  de- 
struction of  her  property  by  fire  on  November 
7,  1917,  you  will  find  for  the  plaintiff;  unless 
you  so  believe,  you  will  find  for  the  defendant." 

We  find  no  error  In  Instruction  No.  2. 

For  the  reasons  given  the  judgment  of  the 
lower  court  Is  reversed  for  further  proceed- 
ings not  inconsistent  herewith. 


CHESAPEAKE  &  O.  RX.  CO.  v.  SALYERS. 

SALYERS  v.  CHESAPEAKE  &  O.  RT.  CO. 

(Court   of    Appeals    of    Kentucky.      Nov.    18, 

1919.    On  Petition  for  Rehearing,  March 

9, 1920.) 

1.  Appeal  and  error  «=»977(3)— Discretion 
07  codbt  as  to  new  trial. 

To  set  aside  a  verdict  and  judgment,  when 
there  is  no  error  in  the  trial,  and  where  there 
is  no  other,  good  reason  for  so  doing,  is  abuse 
of  discretion  by  trial  court,  and  1b  an  erroneous 
ruling,  which  Court  of  Appeals  will  correct. 

2.  Appeal  and  ebbob  ®=»977(1)— Discretion 
of  coubt  as  to  new  trial. 

To  authorize  Court  of  Appeals  to  correct 
rulings  of  trial  court  on  motion  for  new  trial, 
it  must  be  clearly  shown  that  trial  court  abused 
its  discretion. 

3.  Appeal  and  ebbob  <J=»870(6)— Review  or 

OBANT  OP  NEW  TRIAL  ON  APPEAL  FBOK  SUB- 
SEQUENT  JUDGMENT. 

If  circuit  court  erroneously  grants  a  new 
trial,  and  the  party  who  had  prevailed  excepts 
to  the  ruling,  and  after  another  trial  unsuccess- 
fully moves  court  to  set  aside  last  verdict  and 
judgment,  and  to  substitute  the  one  erroneously 
set  aside,  Court  of  Appeals  will  review  order 
granting  new  trial,  and,  if  found  erroneous, 
will  reverse  judgment,  and  direct  trial  court 
to  enter  in  its  stead  judgment  on  verdict  erro- 
neously set  aside. 

4.  Appeal  and  ebbob  <g=>854(6)  —  Review; 

REASONS  FOB  GRANTING!   NBW  TRIAL. 

Order  granting  new  trial,  which  does  not 
indicate  upon  what  grounds  the  court  based  its 
decision,  will  not  be  held  erroneous  on  appeal, 
if  there  is  any  sufficient  reason  for  its  granting 


«=>For  other  canes  gee  Bame  topic  and  KEY-NUN BER  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Ky.>  CHESAPEAKE  <fc  O. 

(118 

5-   Appeal  and  error  <8=>706(4)  —  Record; 

kv2dence    required    to    review    setting 

▲side  verdict. 

Appellate  court,  to  determine  whether  .trial 
court  erroneously  held  that  verdict  was  fla- 
grantly against  the  evidence,  or  so  excessive  as 
to  indicate  passion  and  prejudice  on  the  part 
of  the  jury,  or  was  not  supported  by  the  evi- 
dence, or  that  newly  discovered  evidence  re- 
quired new  trial,  most  have  the  evidence  be- 
fore it. 

6.  Appeal  and  ebror  <S=>933(1)— New  trial ; 

PRESUMPTION  IN  ABSENCE  OF  EVIDENCE. 

Where  transcript  of  evidence  is  not  embrac- 
ed in  record,  it  will  be  presumed  that  the  evi- 
dence was  such  as  to-  justify  trial  court  in 
granting  new  trial. 

7.  Railroads  <s=>348(1)— Crossing  accident; 
sufficiency  of  evidence. 

Evidence  for  a  pedestrian,  struck  by  cars 
bavins;  no  light  and  giving  no  warning  of  their 
approach  over  a  crossing,  held  to  sustain  a 
-verdict  in  his  favor. 

8.  Appeal  and  error  «J=>1008  —  Review  of 
verdict. 

Verdict  of  properly  instructed  jury  will  not 
be  interfered  with,  unless  it  is  palpably  and 
flagrantly  against  the  evidence,  which  is  not 
shown  by  fact  that  evidence  is  conflicting,  or 
that  more  witnesses  testified  for  one  party  than 
for  the  other. 

9.  Trial  «=>140(1)— Province  of  jury. 

Jury  are  judges  of  credibility  of  witnesses. 

10.  Negligence    <g=>136(26)  i-  Contributory 
negligence  for  jury. 

Where  the  facts  are  controverted,  the  ques- 
tion of  contributory  negligence  is  for  the  jury. 

Appeals  from  Circuit  Court,  Boyd  County. 

Action  by  John  Salyers  against  the  Ches- 
apeake &  Ohio  Railway  Company.  Judgment 
for  plaintiff,  and  both  parties  moved  for  new 
trial,  which  was  denied,  and  both  parties  ap- 
peal.    Affirmed. 

John  W.  Woods  and  Arthur  Bryson,  both 
of  Ashland,  for  plaintiff. 

Worthington,  Cochran  &  Browning,  of 
Maysvllle,  and  Prichard  &  Putman,  of  Ash- 
land, for  defendant. 

HURT,  J.  On  the  night  of  November  28, 
1914,  at  about  midnight,  John  Salyers,  was 
struck,  as  he  claims,  by  either  the  tender  of 
an  engine  of  the  Chesapeake  &  Ohio  Railway 
Company  or  by  a  car  of  one  of  Its  freight 
trains,  while  on  the  Chestnut  street  crossing 
at  Clyffeside,  which  is  a  small  town  upon  the 
line  of  the  railroad,  about  halfway  between 
Ashland  and  Catlettsbnrg.  Salyers  claims 
that  on  the  night  mentioned  he  was  returning 
from  Ashland  to  his  home  at  Reyes  Creek, 
upon  a  street  car,  and  when  he  arrived  at 
Clyffeside,  near  Keyes  Creek,  he  got  off  of 
the  street  car  for  the  purpose  of  going  to 
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offices  of  the  Bates-Rogers  Construction  Com- 
pany, which  was  engaged  in  certain  con- 
struction work  at  Clyffeside,  and  for  which 
he  had,  until  recently  theretofore,  been  en- 
gaged In  working.  His  purpose  was  to  se- 
cure further  employment.  When  he  got  off 
of  the  street  car,  he  went  over  the  crossing 
and  to  the  plant  of  the  construction  com- 
pany; but,  not  finding  the  foreman  under 
whom  he  bad  formerly  worked,  he  under- 
took to  return  and  to  go  over  the  crossing 
again,  and  thence  to  his  home  at  Keyes 
Creek,  and  when  he  arrived  at  the  Chestnut 
street  crossing,  which  is  a  public  highway 
or  street  crossing  over  the  tracks  of  the  rail- 
road at  that  point,  and  when  about  10  feet 
from  the  "west-bound"  tracks,  he  looked 
along  the  railroad  in  both  directions,  to  as- 
certain If  any  cars  were  moving  upon  the 
tracks  with  which  he  might  come  in  con- 
tact, and,  neither  seeing  nor  hearing  the  ap- 
proach of  any  cars  of  the  railroad  company, 
he  started  to  go  over  the  tracks,  and  when 
upon  a  "cross-over"  track,  which  connects 
the  "east"  and  "west  bound  main"  tracks,  at 
the  crossing,  he  was  struck  by  a  car,  or  the 
tender  of  an  engine  with  cars  attached, 
which  was  moving  3  or  4  miles  an  hour, 
knocked  down,  and  dragged  along  the  track 
for  about  60  feet,  when  he  was  thrown  out, 
or  succeeded  In  extricating  himself.  The 
engine,  or  the  engine  with  cars  attached, 
proceeded  on,  and  In  about  one-half  hour 
returned,  with  a  train  of  cars  attached,  when 
Salyers  was  discovered  beside  the  track. 
There  was  no  light  upon  the  end  of  the  car, 
or  the  tender  of  the  engine,  which  struck 
him,  and  no  warning  of  its  approach  was 
given  by  the  ringing  of  a  bell  or  whistle,  and 
he  did  not  know  of  its  approach  until  it 
struck  him.  The  result  of  the  collision  was 
that  Salyers'  right  leg  was  cut  off  above 
the  knee,  the  heel  of  his  left  foot  cut  off,  a 
hip  was  broken,  a  hole  torn  in  his  right  side, 
and  a  wound  torn  in  his  abdomen  seven  or 
eight  inches  In  length,  and  extending  down 
to  the  line  of  the  scrotum. 

According  to  Salyers,  the  night  was  very 
dark,  with  rain  falling,  and  it  was  with 
difficulty  that  one  could  find  his  way.  It 
appears,  from  the  evidence,  that  at  the 
crossing,  which  is  a  crossing  from  the  county 
road  over  into  a  street  or  road  which  leads 
to  certain  manufacturing  plants,  there  are 
three  railroad  tracks,  called  the  "east"  and 
"west  bound  main"  tracks,  and  probably  a 
middle  track  and  a  "cross-over"  track,  con- 
necting the  "east"  and  "west  bound  main" 
tracks.  The  testimony  as  to  the  location  of 
the  tracks,  and  buildings  and  places  men- 
tioned In  the  evidence,  is  not  Intelligible, 
since  the  witnesses  testified  with  relation  to 
maps,  which  were  used  to  illustrate  the  evi- 
dence given  upon  the  trial,  but  which  the 
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parties  have  not  thought  to  be  necessary  to 
accompany  the  record.  For  the  same  reason 
the  position  of  witnesses,  relative  to  the 
places  where  they  testified  that  things  oc- 
curred, and  which  illustrated  their  ability 
to  see  and  know  the  things  about  which  they 
testified,  cannot  be  appreciated,  although 
these  matters  could  be  fully  understood  and 
appreciated  by  the  trial  court.  It  was  fur- 
ther proved,  without  contradiction,  that  the 
crossing  was  a  very  public  one,  inasmuch  as 
there  were  .many  dwellings  and  business 
houses  in  close  proximity  to  It,  and  that  for 
a  considerable  time  before  the  injury  700  to 
800  persons  passed  over  the  crossing  daily, 
and  It  was  used  habitually  in  that  way,  both 
by  day  and  at  night,  with  the  knowledge  of 
the  employes  of  the  railroad,  and  was  such 
a  place  as  they  were  bound  to  expect  the 
presence  of  persons  upon  the  tracks  of  the 
railroad. 

At  the  time  of  the  injuries  complained  of 
it  seems  that  a  freight  train  of  the  railway 
company  was  proceeding  toward  the  east, 
and  when  it  arrived  at  Clyffeside  It  received 
orders  to  attach  a  number  of  freight  cars, 
which  were  standing  upon  a  track  called  the 
"hole"  track,  and  in  order  to  do  this  it  was 
necessary  to  disengage  the  engine  from  the 
remainder  of  the  train,  to  back  the  engine 
over  the  "cross-over"  track,  and  to  proceed 
along  another  track,  until  connection  could 
be  made  with  the  cars  upon  the  "hole"  track, 
and  then  to  return,  with  them,  to  the  track 
where  the  disengaged  cars  were  left.  In  so 
doing  no  light  was  shown  upon  the  end  of 
the  tender,  and  the  theory  of  the  plaintiff 
is  that  Salyers  was  struck  by  the  tender  of 
the  engine,  as  it  was  endeavoring  to  go  over 
the  crossing.  The  railway  company  con- 
tends that  a  warning  of  the  movement  of 
the  engine  was  given  by  the  continuous  ring- 
ing of  an  automatic  bell. 

Salyers  instituted  this  action  against  the 
railway  company,  and  the  engineer,  conduct- 
or, and  fireman  who  were  in  charge  of  the 
freight  train,  to  recover  damages  for  his  in- 
juries alleging  that  they  were  caused  from 
the  negligence  of  the  employes  of  the  rail- 
road company  in  the  management  and  oper- 
ation of  the  train.  The  defense  Interposed 
was  a  denial  of  the  negligence  alleged,  and 
in  addition  a  plea  of  contributory  negligence 
upon  the  part  of  Salyers,  without  which  his 
injuries  would  not  have  been  received.  A 
trial  was  had  of  the  action  in  March,  1917, 
which  resulted  in  a  verdict  of  the  Jury  and  a 
Judgment  in  favor  of  Salyers,  In  the  sum  of 
$18,000,  against  all  of  the  defendants.  The 
railway  company  and  its  codefendants  moved 
the  court  for  a  new  trial,  among  other  al- 
leged reasons,  upon  the  grounds:  (1)  That 
the  verdict  was  papably  and  flagrantly 
against  the  evidence;  (2)  the  verdict  was 
excessive  and  superinduced  by  passion  and 
prejudice;    (S)  it  was  not  supported  by  the 


evidence;  (4)  and  because  of  newly  discov- 
ered evidence,  in  their  behalf.  In  support 
of  the  ground,  based  upon  the  newly  dis- 
covered evidence,  the  affidavits  of  the  newly 
discovered  witnesses,  containing  the  facts 
to  which  they  would  testify,  were  filed,  to- 
gether with  the  affidavits  of  the  agents  of 
the  railway  company  as  to  when  the  evi- 
dence of  the  new  witnesses  were  discovered, 
and  the  diligence  exercised  by  them  in  pre- 
paring the  defense.  Salyers  also  filed  many 
affidavits,  in  an  endeavor  to  controvert  the 
truth  of  the  affidavits,  filed  by  the  Railway 
Company  and  its  codefendants.  The  motion 
for  a  new  trial  was  sustained,  and  the  ver- 
dict and  Judgment  set  aside,  over  the  objec- 
tion of  Salyers,  who  saved  an  exception  to 
the  ruling,  and  prepared  and  filed  a  bill  of 
exceptions,  which  was  approved  by  the  court 
and  made  a  part  of  the  record. 

Thereafter  another  trial  was  had,  In  No- 
vember, 1917,  which  resulted  in  a  verdict  and 
Judgment  in  favor  of  Salyers  against  the 
railway  company  alone  in  the  sum  of  $8,000. 
Salyers  In  due  time  entered  a  motion  to  set 
aside  this  verdict  and  Judgment,  and  to  sub- 
stitute for  it  the  first  verdict  and  Judgment 
in  the  action,  which  bad  been  erroneously 
set  aside,  as  contended  by  him,  and,  together 
with  this  motion,  filed  grounds,  and  moved 
the  court  for  a  new  trial.  The  railway  com- 
pany also  filed  grounds  and  moved  the  court 
to  set  aside  the  verdict  and  Judgment,  and 
to  grant  a  new  trial.  The  motions  of  both 
parties  were  overruled,  and  each  of  them  baa 
appealed. 

[1-3]  (a)  The  motion  of  Salyers  to  set 
aside  the  last  verdict  and  Judgment,  and  to 
substitute  for  it  the  first  verdict  and  Judg- 
ment, will  be  first  considered.  It  is  urged  by 
him  that  the  first  trial  was  without  error, 
and  the  court  had  no  good  reason  to  set  it 
aside  and  to  grant  a  new  trial.  Conceding 
that  fn  the  matter  of  granting  a  new  trial  the 
trial  courts  have  a  wide  discretion,  and  this 
court  will  not  interfere  with  that  discretion, 
unless  it  has  been  abused,  to  set  aside  a  ver- 
dict and  Judgment  when  there  is  no  error 
in  the  trial,  and  where  there  is  no  other  good 
reason  for  so  doing,  is,  of  course,  an  abuse 
of  discretion  by  the  trial  court  and  this 
court  has  often  asserted  its  right  to  correct 
erroneous  rulings  of  the  circuit  court  in  grant- 
ing a  new  trial.  To  authorize  us  to  do  so, 
however,  it  must  be  clearly  shown  that  the 
trial  court  has  abused  Its  discretion.  It 
is  well  established  that  If  a  circuit  court  er- 
roneously grants  a  new  trial,  and  the  party 
excepts  to  the  ruling,  and  when  another  trial 
is  had  will  move  the  court  to  set  aside  the 
last  verdict  and  Judgment,  and  to  substitute 
the  one  formerly  erroneously  set  aside,  and 
his  motion  is  overruled,  upon  appeal  to  this 
court,  the  order  granting  the  new  trial  will 
be  reviewed,  and,  If  found  erroneous,  the 
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latter  Judgment  will  be  reversed  and  the 
trial  court  directed  to  enter  in  its  stead  a 
Judgment  upon  the  verdict  erroneously  set 
aside.  Perkins  v.  Ogllvie,  148-  Ky.  309,  146 
S.  W.  735;  Ross  v.  Kohler,  163  Ky.  683,  174 
S.  W.  36,  L.  R  A.  1915D,  621;  Nolan's 
Adm'r  t.  Standard  Sanitary  Mfg.  Co.,  Ill 
S.  W.  293,  33  Ky.  Law  Rep.  745;  Meek  v. 
Patton,  12  Ky.  Law  Rep.  796;  Richards  v. 
L.  &  N.  R.  R.  Co.,  49  S.  W.  419,  20  Ky.  Law 
Rep.  1478 ;  Curry  v.  Fetter,  15  Ky.  Law  Rep. 
494 ;  L.  &  N.  R.  R.  Co.  v.  Ricketts,  52  S.  W. 
939.  21  Ky.  Law  Rep.  662. 

[4-<]  The  order  granting  a  new   trial   in 
this  action,  however,  does  not  indicate  upon 
what  grounds  the  court  based  its  decision. 
It  is  not  claimed  that  any  errors  prejudicial 
to  the  railway  company,  or  its  codefendants, 
were  made  in  the  giving  of  instructions  to 
the  jury,  and  we  observe  none  in  that  par- 
ticular.    To  Justify   the   holding  that  the 
court  abused  its  discretion  in  granting  the 
new  trial,  it  will  be  necessary  to  examine 
the  grounds  offered  for  the  new  trial,  and 
only  In  the  absence  of  no  sufficient  reason 
for  its  granting  could  it  be  held  that  the  or- 
der was  erroneous.     To  determine  whether 
the  court  erroneously  held  that  the  verdict 
was  flagrantly   against   the  evidence,  or  so 
excessive  as  to  indicate  passion  and  prejudice 
on  the  part  of  the  Jury,  or  was  not  supported 
by  the  evidence  at  all,  or  that  the  newly 
discovered  evidence  was  of  such  character 
as  to  require  a  new  trial,  in  order  that  jus- 
tice be  done,  it  is  of  course,  necessary  that 
the  evidence  given  upon  the  trial  should  be 
before  us,  as  otherwise  we  can  only  conjec- 
ture as  to  what  it  was,  'or  what  It  proved. 
The  appellant,  Salyers,  while  he  made  and 
filed  a  bill  of  exceptions  of  the  matters  oc- 
curring at  the  trial  and  which  refers  to,  and 
by  reference  makes  a  part  of  It,  the  testi- 
mony of  the  witnesses  given  upon  the  trial, 
the  transcript  of  their  evidence  is  not  em- 
braced 'in  the  record. 

Under  these  circumstances,  it  can  only  be 
assumed  that  the  character  and  quality  of 
the  evidence  upon  the  trial  was  such  as  to 
Justify  the  trial  court  in  granting  a  new 
trial,  as  it  did.  Prewitt  v.  Wilborn,  184  Ky. 
642,  212  S.  W.  442,  and  cases  there  cited. 

[1-9]  (b)  The  railway  company  urges  only 
two  reasons  why  the  last  verdict  and  judg- 
ment should  be  set  aside  and  a  new  trial 
granted.  These  are:  (1)  The  verdict  is  fla- 
grantly against  the  evidence;  and  (2)  Sal- 
yers was  guilty  of  contributory  negligence  as 
a  matter  of  law.  It  would  be  a  needless 
waste  of  time  to  undertake  to  set  out  the 
various  statements  made  by  the  numerous 
witnesses  upon  the  last  trial.  The  transcript 
of  their  evidence  is  voluminous,  and  much  of 
the  evidence  is  very  contradictory.  The  evi- 
dence for  the  injured  man  was  amply  suffi- 
cient to  require  the  submission  of  the  cause 
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to  the  jury  and  to  sustain  the  verdict  This 
court  adheres  to  the  rule  that  the  verdict  of 
a  properly  Instructed  Jury  will  not  be  in- 
terfered with,  unless  it  is  palpably  and  fla- 
grantly against  the  evidence,  and  the  fact 
that  the  evidence  is  conflicting,  or  that  the 
number  of  witnesses  testifying  for  one  side 
is  greater  than  of  the  ones  testifying  for  the 
other,  does  not  furnish  cause  for  holding 
that  a  verdict  is  palpably  or  flagrantly 
against  the  evidence.  Southern  Ry.  v.  Al- 
ford's  Adm'r,  150  Ky.  808,  150  S.  W.  985; 
Lexington  Ry.  Co.  v.  Herring,  96  S.  W.  558, 
29  Ky.  Law  Rep.  794 ;  Cincinnati  Warehouse 
Co.  v.  Garvey,  128  S.  W.  86;  Thomson  v. 
Thomson,  93  Ky.  437,  20  S.  W.  373,  14  Ky. 
Law  Rep.  513;  Young  v.  Young,  39  S.  W. 
23,  19  Ky.  Law  Rep.  54;  L.  &  N.  R.  R  Co. 
v.  Roemmele,  157  Ky.  84,  162  S.  W.  547. 
Many  things  in  evidence  were  corroborative 
of  the  testimony  of  Salyers  as  to  the  acts  of 
negligence  alleged  which  resulted  in  his  in- 
Jury,  and  the  Jury  are  the  Judges  of  the  cred- 
ibility of  the  witnesses,  and  the  weight  to  be 
given  circumstances  in  proof,  and  they  are 
peculiarly  fitted  for  such  duty,  when  the 
facts  are  numerous  and  many  of  them  con- 
troverted. 

[19]  As  to  the  second  ground,  it  is  conced- 
ed that  the  engine  was  backed  over  the 
crossing  with  no  light'  upon  the  tender. 
There  was  evidence,  from  numerous  witness- 
es, that  the  night  was  dark,  with  rain  fall- 
ing, though  there  was  other  evidence  to  the 
effect  that  the  light  was  sufficient  to  enable 
one  to  see  a  considerable  distance.  Certain 
witnesses  testified  to  circumstances  from 
which  it  might  be  Inferred  that  Salyers  was 
intoxicated  and  for  that  reason  did  not  ex- 
ercise the  care  which  an  ordinarily  prudent 
man  would  have  exercised  under  similar  cir- 
cumstances; while  there  were  other  witness- 
es who  testified  to  facts  and  circumstances  in- 
dicating that  he  was  not  Intoxicated.  He  tes- 
tified that,  before  proceeding  upon  the  rail- 
road tracks,  he  took  the  precaution  to  look 
in  each  direction,  and  neither  saw  nor  heard 
anything  of  the  approach  of  the  engine,  and 
that  it  was  too  dark  to  see  anything  clearly. 
The  question  as  to  whether  Salyers  exercised 
proper  care  depended  upon  all  the  circum- 
stances surrounding  him,  such  as  the  pres- 
ence and  absence  of  light,  the  giving  of  prop- 
er signals,  the  speed  of  the  moving  engine, 
the  care  taken  by  him  to  observe  the  engine 
and  to  keep  out  of  its  way,  the  presence  of 
other  cars  and  trains,  and  under  all  the  cir- 
cumstances it  was  a  question  for  the  Jury  to 
determine  whether  he  was  guilty  of  contrib- 
utory negligence.  So  It  is  in  every  such  case 
of  controverted  facts.  C.  &  O.  R.  R.  Co.  v. 
Ward's  Adm'r,  145  Ky.  733,  141  S.  W.  72; 
Carter  v.  C.  &  O.  R.  R.  Co.,  150  Ky.  525, 
150  S.  W.  811;  C.  &  O.  R.  R.  Co.  v.  War- 
nock's  Adm'r,  150  Ky.  74,  150  S.  W.  29;    L 
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C.  R.    Co.  v.  Sullenger's  Adm'r,  160  Ky. 
169  S.  W.  858. 

The  Judgment  is  therefore  affirmed,  upon 
the  appeal  of  both  Salyers  and  the  railway 
company. 

On  Petition  for  Rehearing. 

The  petition  for  a  rehearing  herein  Is  based 
upon  the  fact  that  the  bill  of  evidence  made 
at  the  second  trial  was  mislaid,  and  was  not 
with  the  record  when  it  was  considered  and 
the  decision  arrived  at,  and  the  court  for 
that  reason  could  not  consider  the  cross-ap- 
peal of  Salyers,  who  was  the  plaintiff  below. 
It  was  made  to  satisfactorily  appear  that  such 
bill  of  evidence  had  originally  constituted  a 
portion  of  the  record,  and  was  not  therein  at 
the  time  the  cause  was  considered,  without 
any  fault  of  the  cross-appellant,  Salyers,  and 


has  been  restored  to  the  record.  As  recited 
In  the  opinion,  the  cross-appeal  rests  upon  tie 
contention  that  the  court  erred  in  setting 
aside  the  verdict  and  judgment  rendered  at 
the  second  trial,  and  granting  a  new  trial. 
Such  of  the  grounds  of  objection  to  the  order 
of  the  court  granting  the  new  trial  as  could 
be  considered  upon  the  record  before  us  at 
the  former  consideration  were  then  disposed 
of.  There  remained  only  to  be  considered,  of 
the  grounds  for  setting  aside  the  verdict  and 
judgment,  the  contentions:  (1)  That  the  ver- 
dict was  contrary  to  the  weight  of  the  evi- 
dence ;  (2)  was  not  sustained  by  the  evidence; 
and  (3)  newly  discovered  evidence.  After  a 
careful  examination  of  the  bill  of  evidence,  It 
Is  concluded  from  a  consideration  of  all  the 
facts  of  the  case  that  the  court  did  not  abnse 
Its  discretion  in  granting  the  new  trial. 
The  petition  Is  therefore  overruled. 
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KOY  y.  SCHNEIDER,  Tax  Collector.* 
(No.  3359.) 

(Supreme  Court  of  Texas.    Jan.  28,  1920.) 

1.  Constitutional    law    «=»1S— Intention 

OF     FRAMEBS    TO    BE    00N8IDEBED    IN    INTEB- 
PBVTATION. 

In  ascertaining  whether  a  certain  interpre- 
tation should  be  given  a  constitutional  provi- 
sion, it  is  proper  to  consider  whether  its  fram- 
era  and  the  voters  adopting  it  intended  the 
consequences  which  must  follow  a  given  con- 
struction. 

2.  COWSTITUTIONAL      LAW      «=»48  —  STATUTE 
WILL   BE  SUSTAINED   IN   CASE   OF  DOUBT. 

A  statute  will  not  be  declared  unconstitu- 
tional  in  a  doubtful  case. 

3.  Euectiors  «=»9— Statute  providing  that 
womjcn  mat  vote  at  pbimajsy  "elections" 

VALID. 

Acts  4th  Called  Sees.  36th  Leg.  (1918)  c  34, 
empowering  women  to  vote  at  primary  elec- 
tions, does  not  violate  Const,  art.  6,  §  2,  mak- 
ing only  male  persons  qualified  electors  at  elec- 
tions within  the  state,  since  the  word  "elec- 
tions" in  the  Constitution  refers  only  to  gov- 
ernmental elections  and  not  to  preliminary  and 
non-governmental  activities  like  primary  elec- 
tions. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Elec- 
tion.] 

Phillips,  C.  J.,  dissenting. 

Certified  Question  from  Court  of  Civil  Ap- 
peals of  First  Supreme  Judicial  District. 

Mandamus  proceedings  by  Mrs.  Alma  Koy 
against  William  Schneider,  Tax  Collector. 
From  an  order  sustaining  a  general  demurrer 
to  the  petition,  the  petitioner  appealed  to  the 
Court  of  Civil  Appeals  of  the  First  Supreme 
Judicial  District,  which  certified  a  question 
to  the  Supreme  Court.  Question  answered 
la  the  negative. 

Walker  Acker,  of  Houston,  for  relator. 

C.  G.  Krueger,  of  Bellville,  and  McMeans, 
Garrison  &  Pollard,  of  Houston,  for  respond- 
ent. 

W.  J.  Townsend,  Asst  Atty.  Gea,  amicus 
curia*. 

GREENWOOD,  J.  Question  certified  from 
the  Court  of  Civil  Appeals  of  the  First  Su- 
preme Judicial  District  of  Texas,  in  an  ap- 
peal from  the  district  court  of  Fayette  county. 

The  certificate  of  the  honorable  Court  of 
Civil  Appeals  is  as  follows : 

"In  the  above  styled  and  numbered  cause, 
now  pending  in  this  court  on  appeal  from  the 
district  court  of  Fayette  county,  the  question 
hereinafter  stated  which  is  material  to  a  de- 
cision of  this  appeal  arises  upon  the  statement 
of  the  nature  and  result  of  the  suit,  and  the 
facts  disclosed  by  the  record,  which  are  as 
follows: 
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"The  suit  was  brought  by  appellant  for  man- 
damns  to  compel  the  appellee,  the  tax  col- 
lector of  Austin  county,  to  issue  a  poll  tax  re- 
ceipt entitling  her  to  vote,  under  the  provisions 
of  chapter  34,  Acts  of  the  Fourth  Galled  Ses- 
sion of  the  Thirty-Fifth  Legislature.  The 
petition  alleges,  and  the  facts  disclose,  that 
appellant  possessed  all  of  the  qualifications  of 
a  voter  prescribed  in  said  act  of  the  Legisla- 
ture. The  application  for  payment  of  poll  tax 
and  the  issuance  of  receipt  therefor  contains 
all  of  the  requisites  prescribed  by  the  statute. 
The  appellee,  upon  presentation  of  the  appli- 
cation, refused  to  accept  the  poll  tax  money 
which  was  tendered  by  appellant,  and  refused 
to  issue  her  a  receipt. 

'The  appellee  answered  in  this  suit  by  filing 
a  general  demurrer,  and  admitting  the  allega- 
tions of  plaintiffs  petition  as  to  her  sex,  resi- 
dence, tender  of  poll  tax  money,  demand  for 
poll  tax  receipt,  and  all  other  facts  necessary 
to  entitle  her  to  a  poll  tax  receipt  under  said 
act  of  the  Legislature.  The  court  below  sus- 
tained appellee's  general  demurrer  to  plaintiffs 
petition,  on  the  ground  that  the  act  of  the 
Fourth  Called  Session  of  the  Thirty-Fifth 
Legislature,  before  cited,  was  unconstitutional 
and  void. 

"Because  of  the  public  importance  of  the 
question,  and  the  obvious  desirability  of  ob- 
taining its  final  decision  within  the  earliest 
practicable  time,  we  deem  it  advisable  to  certify 
for  your  decision  the  following  question: 

"Is  the  act  of  the  Legislature  above  cited, 
granting  to  women  the  privilege  of  voting  in 
primary  elections,  violative  of  section  2  of 
article  6  of  our  state  Constitution?" 


Article  6  of  the  Constitution  of  the  state 
of  Texas,  in  section  2,  prescribes  that  every 
male  person,  subject  to  no  disqualification 
specified  by  section  1,  and  who  shall  have  at' 
tallied  the  age  of  21  years,  and  who  shall  be 
a  citizen  of  the  United  States,  and  who  shall 
have  resided  in  this  state  one  year  next  pre- 
ceding an  election  and  the  last  six  months 
within  the  district  or  county  in  which  he 
offers  to  vote,  shall  be  deemed  a  qualified 
elector;  and  that  every  male  person  of  for- 
eign birth,  subject  to  no  disqualification  speci- 
fied by  section  1,  who  not  less  than  six 
months  before  an  election  at  which  fie  offers 
to  vote  shall  have  declared  his  intention  to 
become  a  citizen  of  the  United  States  in  ac- 
cordance with  the  federal  naturalization 
laws,  and  shall  have  resided  in  this  state 
one  year  next  preceding  such  election  and 
the  last  six  months  in  the  county  in  which 
he  offers  to  vote,  shall  also  be  deemed '  a 
qualified  elector. 

The  act  of  the  Legislature  confers  the  right 
to  vote  on  women  possessing  the  qualifica- 
tions, save  of  sex,  of  electors  under  the  Consti- 
tution and  laws  of  the  state,  at  any  and  all 
primary  elections  or  nominating  conventions 
to  be  held  under  the  laws  of  the  state,  and 
requires  each  woman  offering  to  vote  in  any 
primary  election  or  convention,  after  Jan- 
uary 1,  1919,  to  comply  with  all  provisions  of 
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our  laws  requiring  and  permitting  voting 
on  payment  of  poll  taxes. 

Our  answer  to  the  certified  question  de- 
pends on  whether  the  constitutional  provi- 
sion, when  rightly  construed,  fixes  the  quali- 
fications of  participants  in  party  primaries 
or  conventions. 

There  are  many  organized  voluntary 
groups  In  the  various  states  of  the  Union, 
whose  purposes  and  objects  depend  for  their 
accomplishment  on  the  exercise  of  a  form  of 
suffrage  by  the  individual  member.  Such 
groups  are  of  the  highest  value  In  the  pro- 
motion of  the  general  good.  Among  these 
groups  are  many  maintained  for  charity, 
many  maintained  for  helpful  co-operation, 
such  as  mutual  Insurance  associations,  and 
many  maintained  for  the  support  of  religious 
worship,  such  as  the  various  churches  having 
a  congregational  form  of  government.  The 
law  recognizes,  and  will  often  enforce,  the 
right  of  the  individual  as  an  elector  in  the 
conduct  of  the  affairs  of  each  of  such  groups 
to  which  he  belongs,  hut  no  one  would  main- 
tain that  such  right,  even  when  exercised  in 
a  group  regulated  by  statute,  as  not  infre- 
quently occurs,  came  within  the  purview  of 
article  6  of  our  Constitution.  It  follows  that 
the  words  "qualified  elector"  and  the  word 
"election"  were  not  used  In  this  constitution- 
al provision  In  the  broadest  possible  sense, 
and  that  in  order  to  determine  their  applica- 
tion to  the  exercise  of  the  right  of  suffrage 
within  an  organization  we  cannot  Ignore  the 
essential  nature  and  objects  of  such  organiza- 
tion. 

The  act  of  the  Legislature  deals  only  with 
suffrage  within  the  party  primary  or  conven- 
tion, which  Is  but  an  instrumentality  of  a 
group  of  Individuals  for  the  accomplishment 
of  party  ends. 

As  so  well  stated  by  this  court  in  Waples 
t.  Marrast,  108  Tex.  11-13,  184  S.  W.  183, 
184  (L.  R.  A.  1917A,  253): 

"A  political  party  is  nothing  more  or  leas 
than  a  body  of  men  associated  for  the  purpose 
of  furnishing  and  maintaining  the  prevalence 
of  certain  political  principles  or  beliefs  in  the 
public  policies  of  the  government.  As  rivals 
for  popular  favor  they  strive  at  the  general 
elections  for  the  control  of  the  agencies  of  the 
government  as  the  means  of  providing  a  course 
for  the  government  in  accord  with  their  politi- 
cal principles  and  the  administration  of  those 
agencies  by  their  own  adherents.  According  to 
the  soundness  of  their  principles  and  the  wisdom 
of  their  policies,  they  serve  a  great  purpose  in 
the  life  of  a  government.  But  the  fact  remains 
that  the  objects  of  political  organisations  are 
intimate  to  those  who  compose  them.  They  do 
not  concern  the  general  public.  They  directly 
interest,  both  in  their  conduct  and  in  their 
success,  only  so  much  of  the  public  as  are  com- 
prised in  their  membership,  and  then  only  as 
members  of  the  particular  organization. 
They  perform  no  governmental  function.  They 
constitute  no  governmental  agency.  The  pur- 
pose of  their  primary  elections  is  merely  to 


enable  them  to  furnish  their  nominees  as  candi- 
dates for  the.  popular  suffrage.  *  •  •  To 
provide  nominees  of  political  parties  for  the 
people  to  vote  upon  in  the  general  elections  is 
not  the  business  of  the  state.  It  is  not  the 
business  of  the  state  because  in  the  conduct 
of  the  government  the  state  knows  no  parties 
and  can  know  none.  •  *  *  Political  parties 
are  political  instrumentalities.  They  arc  in  no 
sense  governmental  instrumentalities.'* 

In  a  previous  portion  of  the  opinion,  the 
court  recognized  that — 

"General  elections  are  essential  to  the  public 
welfare  and  are  distinctly  related  to  the  dis- 
charge of  an  important  governmental  duty,  be- 
cause it  is  only  by  their  means  that  the  organic 
law  may  be  amended  and  in  the  elective  offices 
public  officials  be  supplied  for  the  various  ad- 
ministrative agencies  of  the  state."  108  Tex. 
11,  184  S.  W.  183,  L  R  A.  1917A,  253. 

From  the  above  It  appears  that  the  real 
question  before  us  Is  whether  we  should  con- 
strue the  suffrage  article  of  our  Constitution 
as  sufficiently  broad  in  scope  to  relate  to 
suffrage  within  a  mere  political  organization, 
as  contradistinguished  from  a  governmental 
organization,  and  within  an  organization, 
whose  objects  do  not  concern  the  general  pub- 
lic and  are  intimate  only  to  those  who  are 
comprised  within  the  organization's  member- 
ship. To  our  minds,  this  question  admits  of 
no  answer  save  in  the  negative. 

It  is  difficult  to  conceive  how  the  primary 
election  law  of  this  state,  even  without  the 
provision  admitting  women  to  participation 
in  primaries  and  conventions,  could  be  held 
free  of  violation  of  the  Constitution,  if  sec- 
tion 2  of  article  0  were  construed  to  govern 
voting  at  party  primaries  ana  conventions. 
For  it  would  seem  unquestionable  that  the 
constitutional  provision  was  designed  to  pre- 
vent the  dental  of  the  right  of  suffrage,  which 
It  safeguards,  to  any  person  possessing  the 
requisite  qualifications ;  •  and  all  the  authori- 
ties seem  In  accord  with  the  statement  that— 

"Where  the  right  of  suffrage  is  fixed  in  the 
Constitution  of  a  state,  as  is  the  case  in  mos' 
states,  it  can  be  restricted  or  changed  by  v 
amendment  to  the  Constitution  or  by  an  amend 
ment  to  the  federal  Constitution,  which,  of 
course,  is  binding  upon  the  states.  But  it  can- 
not be  restricted  or  changed  in  any  other  way. 
The  Legislature  can  pass  no  law,  directly  or 
indirectly,  either  restricting  or  extending  tb» 
right  of  suffrage  as  fixed  by  the  Constitution." 
10  A.  &  E.  Encyclopedia  of  Law,  573,  576;  15 
Cyc  282;   8  R  C.  L.  {  41. 

In  Cooley's  Constitutional  Limitations,  to 
section  599,  It  is  said: 

"Whenever  the  Constitution  has  prescribed 
the  qualifications  of  electors,  they  cannot  be 
changed  or  added  to  by  the  Legislature  or 
otherwise  than  by  an  amendment  to  the  Con- 
stitution." 

The  rule  stated  was  approved  In  the  opin- 
ion of  Justice  Ramsey  In  Solon  t.  State,  H 
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Tex.  Cr.  B.  261,  li4  a  W.  349,  where  It  to 
■aid: 

"Where  a  Constitution  has  conferred  the 
right  and  prescribed  the  qualifications  of  elec- 
tors, it  of  course  is  paramount  until  amended, 
and  the  Legislature  cannot  change  or  add  to 
them  in  any  way;  but,  where  the  Constitution 
doe*  not  fix  the  right  of  suffrage  or  prescribe 
the  qualifications  of  voters,  it  is  competent  for 
the  Legislature,  as  the  representative  of  the 
lawmaking  power  of  the  state,  to  do  so." 

By  Its  very  nature,  and  certainly  by  its  ex- 
press terms,  the  Texas  primary  law  provides 
for  the  exclusion  from  participation  in  party 
primaries  of  persons  granted  the  constitu- 
tional right  of  suffrage,  If  the  constitutional 
grant  extends  to  primary  suffrage.  The  def- 
inition in  our  statutes  of  a  "primary  election" 
excludes  therefrom  all  save  "the  members  of 
an  organized  political  party."  The  test  pre- 
scribed and  authorized,  as  to  which  the  Con- 
stitution is  silent,  operates  still  more  restric- 
tively.  Articles  3086,  3096,  8093,  Vernon's 
Sayles'  Texas  Civil  Statutes. 

We  think  It  fallacious  to  argue  that  our 
primary  election  laws  regulate,  but  do  not 
restrict,  the  right  of  suffrage.  It  is  true  they 
regulate,  but  the  first  and  essential  step  in 
the  regulation  is  to  restrict. 

Most  of  the  states,  as  above  noted,  have 
primary  election  systems,  established  under 
constitutional  provisions  similar  to  ours. 
Hence,  If  our  primary  system  is  affected  by 
constitutional  infirmity,  so  would  be  most  of 
the  primary  systems  of  our  sister  states. 

[1]  No  matter  how  far-reaching  and  disas- 
trous would  be  the  consequences  of  declar- 
ing primary  suffrage  within  the  scope  of  our 
constitutional  provision,  we  would  not  decline 
to  make  the  declaration  if  such  was  believed 
to  be  the  true  intent  of  the  language  of  the 
Constitution.  It  is  a  proper  inquiry,  how- 
ever, in  ascertaining  whether  a  certain  inter- 
pretation should  be  given  to  the  language  of 
the  Constitution,  to  consider  whether  its 
framers  and  the  voters  by  whom  it  was 
adopted  Intended  the  consequences  which 
must  follow  such  Interpretation.  Scott  v. 
Sandford,  19  How.  426,  15  L.  Ed.  691;  Max- 
well v.  Dow,  176  U.  S.  602  ;i  Ass'n  v.  New 
York,  152  N.  T.  25T,  46  N.  B.  499,  37  L.  B.  A. 
792. 

In  Kelso  v.  Cook,  184  Ind.  180, 191, 110  N. 
E.  990,  993  (Ann.  Cas.  1918E,  68),  It  was  con- 
tended that  a  primary  election  came  within 
the  purview  of  section  2  of  article  2,  of  the 
Constitution  of  Indiana,  which  reads: 

"In  all  elections  not  otherwise  provided  for 
by  this  Constitution  every  male  citizen  of  the 
United  States,  of  the  age  of  21  years  *  •  • 
who  shall  have  resided  *  *  *  in  the  town- 
ship sixty  days,  and  in  *  *  *  the  precinct 
thirty  days,  immediately  preceding  such  elec- 
tion •  *  *  shall  be  entitled  to  vote  in  the 
•  *  •  precinct  where  he  may  reside,  if  he 
•hail  have  been  duly  registered.    *    •    • " 
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In  rejecting  the  contention,  the  Supreme 
Court  of  Indiana  said: 

"The  character  of  an  act  is  often  best  de- 
termined by  viewing  it  from  the  standpoint  of 
its  results.  The  practical  result  of  holding 
that  section  2  of  article  2,  supra,  covers  primary 
elections,  is  their  destruction,  whether  volun- 
tarily held  by  groups  of  electors  called  political 
parties,  or  involuntarily  held  under  statutory 
mandate.  We  do  not  believe  that  the  people, 
in  adopting  the  constitutional  provision,  had 
any  such  result  In  mind." 

Likewise,  we  have  no  doubt  that  nothing 
was  further  from  the  minds  of  any  one  hav- 
ing a  part  in  framing  the  suffrage  provisions 
of  our  Constitutions  or  further  from  the 
minds  of  the  voters  by  whom  same  were 
adopted  than  to  prevent  nominations  by 
means  of  party  primaries. 

Indeed,  in  the  light  of  the  history  of  party 
nominations  by  conventions  and  by  primaries 
in  this  state,  the  conclusion  seems  Inevitable 
that  the  people,  in  voting  on  section  2  of  arti- 
cle 6  of  the  Constitution  of  1876,  and  on  the 
amendment  adopted  in  1902,  could  not  have 
contemplated  or  intended  for  the  original 
section  or  amendment  to  have  any  relation 
whatever  to  party  primaries.  The  Idea  of 
subjecting  parties  to  restraint  In  the  matter 
of  selecting  nominees  and  of  declaring  and 
accomplishing  party  aims  is  one  which  arose 
after  the  words  were  put  into  the  Constitu- 
tion, which  are  now  claimed  to  govern  the 
qualifications  of  participants  In  primaries. 

It  seems  to  us  that  due  consideration  for 
the  opinions  of  the  appellate  courts  of  other 
states,  construing  similar  constitutional  pro- 
visions, relating  to  elections  and  to  electors, 
must  at  least  make  doubtful  whether  the 
language  of  section  2*of  our  article  6  could  be 
■apperly  held  to  refer  to  primary  elections 
and  to  those  participating  therein.  Our  obli- 
gation to  carefully  consider  such  opinions,  in 
determining  constitutional  questions,  is  plain- 
ly announced  by  this  court  In  the  opinion  of 
Chief  Justice  Hemphill  in  the  early  case  of 
De  Cordova  v.  Galveston,  4  Tex.  478. 

It  was  said  by  the  Supreme  Court  of  West 
Virginia  In  the  case  of  Baer  v.  Gore,  79  W. 
Va.  58,  90  S.  E.  533,  L.  R.  A.  1917B,  728: 

"By  many  text-books  and  decisions  an  im- 
portant distinction  is  noted  between  a  general 
and  a  primary  election.  They  treat  a  primary 
election  merely  as  a  substitute  for  a  nominat- 
ing /caucus  or  convention  and  not  as  an 
election  within  the  meaning  of  that  term  as 
used  in  Constitutions.  So  treated,  it  is  a  mere 
matter  of  statutory  regulation  within  a  rea- 
sonable exercise  of  the  police  power  of  the 
state,  predicated  on  rights  reserved  by  the 
people,  when  not  forbidden  by  the  organic  law 
of  the  municipality.  This  principle  is  especial- 
ly emphasised  with  reference  to  the  qualifica- 
tions of  electors  and  tests  of  party  membership 
prescribed  by  primary  laws." 

In  State  v.  Flaherty,  23  N.  D.  323,  136  N. 
W.  81,  41  L.  K.  A.  (N.  S.)  132,  it  is  Stated: 


>  »>  Sup.  Ct.  448,  494,  44  L.  Ed.  697. 
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"Many  courts  lay  down  the  broad  rule  that 
such  constitutional  provisions  are  applicable 
only  to  general  elections,  and  therefore  do  not 
apply  to  primary  elections.  As  illustrative  we 
quote  from  Riter  v.  Douglass,  32  Nev.  400, 109 
Pac.  444:  'That  a  primary  election  of  candi- 
dates is  not  an  election  of  officers  within  the 
meaning  of  the  constitutional  test  has  been 
sustained  by  an  overwhelming  weight  of  au- 
thority in  states  with  similar  constitutional 
provisions  to  those  contained  in  the  Constitu- 
tion of  Nevada' — citing  Line  v.  Election  Can- 
vassers (line  v.  Waite)  154  Mich.  329,  18  L. 
R.  A.  (N.  S.)  412,  117  N.  W.  730,  16  Ann.  Cas. 
248;  Montgomery  v.  Ohelf,  118  Ky.  766,  82  S. 
W.  388;  State  ex  reL  Gulden  v.  Johnson,  87 
Minn.  222,  91  N.  W.  608,  840;  State  ex  rel. 
Webber  v.  Felton,  77  Ohio  St  664-678,  84  N. 
E.  86,  12  Ann.  Cas.  66;  Dooley  v.  Jackson, 
104  Mo.  App.  21,  78  S.  W.  833." 

There  Is  another  line  of  authorities  which 
excludes  from  the  purview  of  such  constitu- 
tional provisions  as  ours  all  elections  pro- 
vided for  by  statute  only,  and  not  by  the  Con- 
stitution. Scown  v.  Czarnecki,  264  111.  305, 
106  N.  E.  276,  L.  R.  A.  1915B,  253,  Ann.  Cas. 
1915 A,  772;  Riter  v.  Douglass,  32  Net.  400, 
109  Pac.  444;  State  v.  Nichols,  60  Wash.  508, 
97  Pac.  728 ;  Schostag  v.  Cator,  151  Cal.  600, 
91  Pac.  602 ;  State  v.  Flaherty,  23  N.  D.  313, 
136  N.  W.  76,  41  L.  R.  A.  (N.  S.)  132;  Hanna 
V.  Young,  84  Md.  179,  35  Atl.  674,  34  L.  R.  A. 
66,  57  Am.  St  Rep.' 396;  Coggeshall  v.  Des 
Moines,  138  Iowa,  730, 117  N.  W.  309, 128  Am. 
St  Rep.  229 ;  Buckner  v.  Gordon,  81  Ky.  666 ; 
State  ex  rel.  v.  Dillon,  32  Fla.  645,  14  South. 
883,  22  L.  B.  A.  124;  State  v.  Johnson,  87 
Minn.  223,  91  N.  W.  604,  841. 

See,  also,  Baer  v.  Gore,  79  W.  Va.  60,  90 
S.  E.  533,  L.  R,  A.  1917B,  728;  Montgomery 
v.  Chelf,  118  Ky.  766,  82  S.  W.  388;  Wheeler 
v.  Brady,  15  Kan.  26;  State  v.  Monahan,^2 
Kan.  492,  84  Pac  130,  115  Am.  St  Rep.  224, 
7  Ann.  Cas.  661 ;  Harris  v.  Burr,  32  Or.  348, 
62  Pac.  17,  39  L.  R.  A.  768;  State  v.  Board 
of  Elections,  9  Ohio  Cir.  Ot  R.  34 ;  State  v. 
Felton.  77  Ohio  St  554,  84  N.  E.  85;  12  Ann. 
Cas.  65;  Re  Carragher,  149  Iowa,  225,  128  N. 
W.  352,  31  L.  R.  A.  (N.  S.)  322,  Ann.  Cas. 
19120,  972 ;  Seaman  v.  Baughman,  82  Iowa, 
216,  47  N.  W.  1091,  11  L.  R.  A  354;  Mayor 
v.  Shattuck,  19  Colo.  104,  34  Pac  947,  41  Am. 
St.  Rep.  208 ;  People  v.  English  139  111.  622, 
29  N.  E.  678,  15  L.  R.  A.  131 ;  Plummer  v. 
Yost,  144  111.  68,  33  N.  E.  191,  19  L.  R.  A. 
110;  Ackerman  v.  Haenck,  147  I1L  5l4,  35 
N.  E.  381 ;  Landls  v.  Ashworth,  57  N.  J.  Law, 
609,  31  Atl.  1017;  State  v.  Board,  57  N.  J. 
Law,  605,  31  Atl.  1033;  Opinion  of  Justices, 
115  Mass.  602 ;  Olive  v.  School  Dist,  86  Neb. 
135,  125  N.  W.  141,  27  L.  R.  A.  (N.  S.)  522; 
State  v.  Cones,  15  Neb.  444,  19  N.  W.  682; 
Belles  v.  Burr,  76  Mich.  1,  43  N.  W.  24 ;  Men- 
ton  v.  Cook,  147  Mich.  640,  111  N.  W.  94; 
In  re  Gage,  141  N.  Y.  112,  35  N.  E.  1094, 25  L. 
H.  A.  7S1;  In  re  Inspectors  of  Elections 
(Sop.)  26  N.  Y.  Supp.  1063;    Spitzer  v.  Ful- 


ton, 172  N.  Y.  285,  64  N.  E.  937,  92  Am.  St 
"Rep.  736;  Leflore  County  v.  State,  70  Miss. 
769,  12  South.  904. 

A  number  of  the  above  cases  announce  con- 
clusions similar  to  Scown  v.  Czarnecki,  264 
111.  805,  106  N.  E.  276,  L.  R.  A.  1915B,  247, 
Ann.  Cas.  1915A,  776,  which  involved  the 
validity  of  an  Illinois  statute  of  1913,  known 
as  the  Woman's  Suffrage  Act  and  which, 
though  it  did  not  mention  party  primaries, 
granted  to  women  the  right  of  suffrage  as  to 
certain  officers  and  as  to  certain  other  suN 
Jects  therein  mentioned,  some  of  which  were, 
and  some  of  which  were  not  covered  by  pro- 
visions of  the  Constitution  of  Illinois.  The 
line  of  cleavage  was  very  clearly  drawn  and 
strictly  followed,  as  of  determinative  force, 
by  the  Supreme  Court  of  that  state,  in  an 
opinion  holding  said  statute  in  part  invalid 
and  in  part  valid.  In  that  opinion,  after  re- 
viewing previous  decisions  of  the  Illinois  Su- 
preme Court  It  is  said: 

"By  these  decisions  the  role  is  settled  that 
section  1  of  article  7  of  the  Constitution  re- 
fers only  to  elections  provided  for  by  that  in- 
strument. The  qualifications  of  voters  at  such 
elections  are  fixed  by  the  Constitution  and  the 
Legislature  cannot  change  them.  Other  elec- 
tions, however,  provided  for  only  by  statute 
and  not  by  the  Constitution,  are  wholly  within 
the  control  of  the  Legislature." 

The  Court  of  Civil  Appeals  at  Austin  deter- 
mined in  a  carefully  considered  opinion,  in 
the  case  of  Hamilton  v.  Davis,  217  S.  W.  431, 
in  which  all  the  Judges  concurred,  that  the 
legislative  act  mentioned  in  the  certified 
question  was  not  violative  of  the  Constitu- 
tion. 

If  the  decisions  referred  to,  and  others  in 
line  with  them,  should  not  be  accepted  as  con- 
clusive in  so  far  as  they  bear  on  the  precise 
question  under  consideration,  as  we  are  in- 
clined to  regard  them,  it  seems  to  us  that 
they  must  at  least  raise  grave  doubt  as  to 
whether  our  constitutional  provision  and 
similar  clauses  in  other  Constitutions  were 
meant  to  prescribe  the  qualifications  of  par- 
ticipants in  party  primaries. 

[2]  Nothing  is  plainer  than  our  duty  when 
such  doubt  exists.  Judge-  Brown  was  very 
particular  In  laying  down  the  principle  which 
has  ever  guided  and  must  ever  guide  this 
court  under  such  conditions,  when  he  said, 
in  Brown  v.  Galveston,  97  Tex.  9,  75  S.  W. 
492: 

"If  there  be  doubt  as  to  the  validity  of  the 
law,  it  1b  due  to  the  co-ordinate  branch  of  the 
government  that  its  action  should  be  upheld 
and  its  decision  accepted  by  the  judicial  de- 
partment In  his  work  on  Constitutional  Lim- 
itations (page  218),  Mr.  Cooley  says:  The 
question  whether  a  law  be  void  for  its  repug- 
nancy to  the  Constitution  is  at  all  times  a  ques- 
tion of  much  delicacy,  which  ought  seldom,  if 
ever,  to  be  decided  in  the  affirmative  in  a 
doubtful  case.  The  court  when  impelled  by 
duty  to  render  such  a  judgment,  would  be  on- 
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worthy  of  its  station  could  it  be  unmindful  of 
the  solemn  obligation  which  that  station  im- 
poses; but  it  is  not  on  slight  implication  and 
vague  conjecture  that  the  Legislature  is  to  be 
pronounced  to  have  transcended  its  powers,  and 
its  acts  to  be  considered  void.  The  opposition 
between  the  Constitution  and  the  law  should 
be  such  that  the  judge  feels  a  clear  and  strong 
conviction  of  their  Incompatibility  with  each 
other.* w 

Judge  Brown  and  the  court  felt  that  the 
importance  of  this  enunciation  justified  Its 
repetition,  and  later  in  the  same  opinion  it 
Is  declared: 

"If  there  was  doubt  in  our  minds  our  con- 
clusion must  be  as  expressed  in  the  following 
quotation:  'But  if  I  could  rest  my  opinion  in 
favor  of  the  constitutionality  of  the  law  on 
which  the  question  arises,  on  no  other  ground 
than  this  doubt  so  felt  and  acknowledged,  that 
alone  would,  in  my  estimation,  be  a  satisfactory 
vindication  of  it.  It  is  but  a  decent  respect 
due  to  the  wisdom,  the  integrity,  and  the  patri- 
otism of  the  legislative  body  by  which  any  law 
is  passed,  to  presume  in  favor  of  its  validity, 
until  its  violation  of  the  Constitution  is  proved 
beyond  all  reasonable  doubt.' "  Brown  v.  Gal- 
veston, 97  Tex.  12,  75  &  W.  498. 

Principal  reliance  is  placed,  in  attacking 
the  statute,  on  the  decisions  in  Ashford  v. 
Goodwin,  103  Tex.  491,  131  S.  W.  535,  Ann. 
Gas.  1913A,  699,  Anderson  v.  Ashe,  62  Tex. 
Civ.  App.  262, 130  S.  W.  1044,  and  Lane  v.  Mc- 
Lemore  (Civ.  App.)  169  S.  W.  1073.  The  last- 
named  two  cases  follow  the  decision  In  Ash- 
ford v.  Goodwin,  where  it  was  held  that  the 
amendment  to  the  Constitution  conferring 
original  jurisdiction  on  the  district  courts  In 
cases  of  contested  elections  authorized  the 
district  courts  to  hear  and  determine  contests 
of  primary  elections. 

That  decision  can  be  rightly  understood  by 
bearing  In  mind  its  underlying  principle,  an- 
nounced by  the  court,  per  Judge  Brown,  im- 
mediately after  the  statement  of  the  case  In 
these  words: 

"When  the  Legislature  passed  that  act,  they 
must,  in  the  discharge  of  their  duty,  have  de- 
termined that  the  power  to  so  enact  was  con- 
ferred upon  that  body  by  the  language  we 
have  quoted  above  from  section  8  of  article  5 
of  the  Constitution  as  amended.  The  Legisla- 
ture having  determined  that  the  power  was 
granted  to  that  body  to  pass  the  law,  this  court 
must  sustain  it  unless  its  invalidity  be  apparent 
beyond  a  reasonable'  doubt" 

Here,  the  Legislature  necessarily  deter- 
mined that  section  2  of  article  6  left  them 
free  to  fix  the  qualifications  of  participants 
in  primaries,  and,  since  we  cannot  say  that 
the  legislative  determination  was  wrong  be- 
yond a  reasonable  doubt,  we  must  sustain  it. 
If  we  did  otherwise,  we  would  fail  to  apply 
the  principle  on  which  the  decision  In  Ash- 
ford v.  Goodwin  is  based. 

(J)  We  do  not  regard  the  proceedings  of 
the  constitutional  convention  relative  to  wo- 


man suffrage  as  bearing  on  the  right  of 
women  to  participate  In  primaries  under  an 
act  of  the  Legislature.  Such  proceedings  re^ 
la  ted  only  to  the  participation  of  women  in 
governmental  elections,  and  not  to  their  par- 
ticipation In  the  acts  of  any  nongovernment- 
al, voluntary  groups  of  citizens,  clothed  with 
no  ultimate  power  to  fill  constitutional  or 
other  offices,  to  amend  Constitutions,  or  to 
Impose  tax  burdens. 

We  cannot  agree  that  the  act  of  the  Legis- 
lature infringes  on  any  right  of  qualified 
electors  under  section  2  of  article  6.  While 
It  Is  true  that  no  one  actuated  by  conscien- 
tious and  honorable  motives  will  fall  to  sup- 
port the  nominees  of  a  primary  in  which  he 
or  she  participates,  the  fact  remains  that 
the  primary  law  compels  no  one  not  satisfied 
with  the  statutory  and  party  regulations  to 
enter  a  primary.  Even  after1  participating  in 
the  primary,  the  qualified  elector  is  legally 
free  to  vote  as  he  chooses  In  the  general  elec- 
tion, no  matter  how  contrary  that  vote  may 
be  to  good  conscience  or  to  moral  obligation. 
It  would  be  most  unreasonable  to  say  that 
something  amounts  to  an  actual  infringe- 
ment of  a  person's  rights,  when  the  asserted 
Infringement  may  be  entirely  avoided  at  the 
option  of  such  person. 

There  being  no  constitutional  prohibition, 
It  follows  that  the  Legislature  was  free  to 
extend  the  privilege  of  participation  In  party 
primaries  and  conventions  to  women  possess- 
ing the  qualifications,  save  sex,  of  electors 
under  our  Constitution  and  laws,  as  is  recog- 
nized, in  the  above-quoted  portion  of  the  opin- 
ion in  Solon  v.  State. 

"By  section  1  of  article  8,  the  Constitution 
declares  'the  legislative  power  of  this  state 
shall  be  vested  in  a  Senate  and  House  of  Rep- 
resentatives, which  together  shall  be  styled 
"the  Legislature  Of  the  State  of  Texas." '  The 
legislative  power  of  this  state  means  all  the 
power  of  the  people  which  may  properly  be 
exercised  in  the  formation  of  laws  against 
which  there  is  no  inhibition  expressed  or  im- 
plied in  the  fundamental  law.' "  Brown  v. 
Galveston,  97  Tex.  15,  75  S.  W.  495. 

We  answer,  "No,"  to  the  certified  ques- 
tion, having  determined  that  there  is  no  con- 
flict between  the  legislative  act  and  section 
2  of  article  6  of  the  Constitution. 

PHILLIPS,  O.  J.  (dissenting).  This  de- 
cision in  my  opinion  subverts  the  Constitu- 
tion of  this  State  and  makes  of  It  a  vain 
and  useless  document 

If  the  plain,  simple  and  unmistakable 
language  of  Section  2  of  Article  6  may  be 
evaded  with  the  ease  and  facility  that  marks 
this  decision,  there  is  no  provision  In  the 
instrument  that  is  stable  in  its  meaning  and 
secure  In  Its  foundation.  By  the  sanction 
of  this  holding  the  settled  terms  of  other 
provisions  are  made  subject  to  the  same  In- 
genuity of  construction.    Instead  of  standing 
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there  aa  certain  terms,  they  are  made  equiv- 
ocal terms.  The  constitution  of  the  people, 
meant  by  them  to  be  the  charter — the  con- 
stant charter — of  their  rights  and  liberties; 
the  Inviolable  limitation  upon  the  powers  of 
government  confided  by  them  in  trust  to  the 
agencies  of  their  creation;  the  unchanging, 
immutable  organic  law  of  the  Commonwealth 
until  amended  by  their  hands;  becomes  but 
a  fickle  and  variable  pronouncement,  having 
no  longer  the  force  of  their  sovereign  com- 
mand and  affording  no  longer  the  protection 
of  their  sovereign  will. 

I  protest  against  any  holding  that  Im- 
poverishes this  State  by  reducing  its  Consti- 
tution to  that  poor  degree.  I  object  to  the 
construing  away  of  any  part  of  that  instru- 
ment. Therefore  I  enter  and  record  my  em- 
phatic dissent  from  this  decision. 

The  decision  affirms: 

~L  That  although  the  Constitution  in  Sec- 
tion 2  of  Art.  6  by  express  terms  makes  "any 
election"  in  Texas  the  subject  of  its  provi- 
sion and  prescribes  what  shall  be  the  quali- 
fications of  voters  in  Texas  at  "any  elec- 
tion" ;  that  although  party  primaries  are  by 
the  laws  of  the  State  made  public  "elections," 
and  are  "elections"  in  the  common,  everyday 
meaning  of  the  word,  and  so  known  and 
recognized  to  be  by  every  body ;  and  although 
those  elections  are  so  vital  to  the  people  of 
the  State  as  ever  since  their  establishment 
by  law  to  have  been  the  means  of  naming  all 
the  public  elective  officers  of  the  State,  from 
the  highest  to  the  lowest;  yet,  this  section 
of  the  State's  supreme  law  does  not.  com- 
prehend them  and  has  no  application  what- 
ever to  them. 

I  maintain  that  the  language  of  this  sec- 
tion is  so  simple  and  plain  as  not  to  admit 
of  construction  or  refinement  by  courts,  and 
that  it  means,  steadily  and  unfailingly,  the 
qualifications  it  prescribes  shall  be  possessed 
by  all  voters  at  all  public  elections  in  the 
State  which  the  Legislature  has  the  power 
to  establish  and  which  it  may  provide  by 
law. 

2.  That  it  Is  within  the  authority  of  the 
Legislature  to  say  what  persons  or  classes 
of  persons  shall  exercise  the  rights  and  priv- 
ileges of  members  of  the  political  parties  of 
this  State,  and  thus,  at  its  will,  constitute 
them  members  of  those  parties. 

I  say  the  Legislature  has  no  such  power. 
If  it  has,  there  are  no  Individual  rights,  no 
personal  liberties,  in  this  State  that  are  not 
held  at  legislative  sufferance  and  are  not 
subordinate  to  legislative  control. 

This  decision  will  have  a  consequence  far 
oeyond  this  immediate  case.  I  doubt  if  its 
authors  realize  the  effect  of  it  I  doubt  if 
they  have  estimated  its  meaning,  or  foreseen 
its  result.  It  unsettles  the  basis  upon  which 
until  now  the  inherent,  natural  rights  of  the 
citizens  of  Texas  have  rested.  It  denies  the 
character  of  those  rights  as  something  free 


and  exempt  from  governmental  interference. 
It  places  them  at  the  open  and  unrestrained 
disposal  of  governmental  power. 

The  two  propositions  stated  above,  which 
the  decision  inevitably  declares  shall  here- 
after be  the  law  as  announced  by  this  court, 
I  wish  to  briefly  discuss.  Before  doing  so 
It  may  be  well  to  re-state  some  common 
things  which  ought  not  to  require  re-state- 
ment, but  only  in  the  clear  and  sustaining 
light  of  whose  self-evident  truth  may  such 
questions  as  these  be  truly  understood  and 
rightly  solved. 

The  people  of  the  State  are  the  source  of 
all  the  governmental  authority  of  the  State. 
They  and  they  only  created  the  government 
of  the  State  and  gave  Its  legislative,  execu- 
tive and  Judicial  departments  their  several 
powers.  They  did  this  by  means  of  the  Con- 
stitution. It  is  their  handiwork,  their  law. 
That  is  why  it  is  the  paramount  law,  the 
final  law.-  It  Is  equally  binding  upon  the 
government  of  the  State  in  all  of  its 
branches,  as  upon  every  individual  In  the 
State.  No  power  of  the  government  in  either 
of  its  branches  may  be  exercised  except  in 
faithful  obedience  to  It  The  authority  of 
the  people  is  original.  The  authority  of  the 
government  Is  only  derivative.  When  the 
government  exercises  Its  powers  in  observance 
of  the  Constitution,  its  action  has  all  the 
force  of  the  original  sovereignty  of  the  peo- 
ple because  lawful  use  is  made  of  that  part 
of  their  sovereignty  which  they  have  confid- 
ed to  it  When  in  the  exercise  of  Its  powers 
It  disregards  the  limitations,  express  or  Im- 
plied, placed  by  the  people  through  the  Con- 
stitution upon  its  authority,  it  makes  unlaw- 
ful use  of  that  delegated  sovereignty  and 
Its  action  is  void. 

The  rights  of  the  people  do  not  owe  their 
origin  to  the  Constitution,  nor  to  the  govern- 
ment created  by  means  of  the  Constitution. 
They  existed  before  either  was  made.  The 
great  office  of  the  Constitution  of  the  State 
is  to  preserve  them.  That  is  why  In  its  es- 
sential character  it  is  a  limitation,  a  re- 
straint, upon  the  power  entrusted  to  the  gov- 
ernment 

What  in  the  creation  of  the  State' govern- 
ment the  people  deemed  inherent  rights, 
natural  rights,  rights  to  be  freely  and  inde- 
pendently exercised  in  the  absolute  right  of 
themselves  as  Individuals,  beyond  any  med- 
dling, any  hindrance,  and  any  control  by  the 
government  they  excepted  out  of  the  pow- 
ers of  the  government  They  remain  their  in- 
dividual rights.  The  people  have  retained 
their  control  solely  unto  themselves,  because 
unwilling  to  surrender  them  into  any  other 
hands.  They  express  the  individual  freedom 
of  the  citizen.  They  comprise  his  personal 
liberties.  They  are  his  birth-right  They 
alone  make  him  a  freeman  and  Invest  him 
with  the  proud  dignity  of  that  incomparable 
character.    The  government  Is  without  any 
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power  to  abate  them,  to  impair  them,  to  con- 
trol them  or  regulate  them.  They  are  free. 
And  whenever  the  government  In  any  degree 
Infringes  them,  In  the  language  of  the  Bill 
of  Bights  it  "transgresses  its  powers." 

These  rights  are  many.  It  Is  not  necessary 
to  enumerate  them  here.  Among  them,  and 
one  of  the  chief  among  them,  is  the  right  of 
toe  citizen  to  associate  himself  with  other 
citizens  in  a  political  party  for  the  advance- 
ment of  his  political  beliefs  and  the  influen- 
tial exercise  of  his  political  rights. 

As  to  how  a  political  party  shall  elect  Its 
nominees  may  be  regulated  by  the  govern- 
ment. This  authority  exists  because  of  the 
essential  and  known  importance  of  those 
elections  and  its  being  a  proper  concern  of 
the  government  that  they  be  fairly  held. 
The  government  therefore  has  the  power  to 
Bay  that  such  an  election  shall  be  by  means 
of  a  party  primary,  and  to  provide  proper 
lawn  for  the  conduct  of  the  primary.  It  was 
so  declared  in  my  opinion  in  Waples  v.  Mar- 
rast,  108  Tex.  5,  184  S.  W.  180,  L.  It.  A. 
1917  A,  253. 

But  the  power  to  declare  who  shall  be 
members  of  a  political  party,  Is  another  mat- 
ter.    If  the  government  has  that  power,  It 
baa  the  equal  power  to  say  what  shall  be 
the  beliefs,  the  principles,  of  the  party.    The 
principles  of  a  party  will  always  be  deter- 
mined by  who  are  its  members.    If  the  gov- 
ernment may  do  the  one,  it  may  do  the  other. 
If  It  may  do  both,  or  either,  what  power  has 
the  party?    Its  freedom  of  action  is  gone, 
and  with  it  the  character  of  its  organization. 
The  words  of  a  constitution  are  to  be  ex- 
pounded, rather  'than  construed.    As  found 
in  our  Constitution  they  are  plain  Anglo- 
Saxon   words,  hardy   words,   and    therefore 
simple   words — the   words   of   the   common 
speech  of  the  people.    They  were  written  for 
the  people  to  easily  understand  In  their  vot- 
ing upon  the  adoption  of  the  Instrument 
There  is  nothing  abstruse  about  them,  noth- 
ing occult,  hidden  or  mystical.     They  were 
not  supposed  to  present  enigmas  to  the  peo- 
ple in  adopting  them  nor  to  courts  In  enforc- 
ing them.    They  are  not  to  be  dissected  with 
the  niceties  of  the  acute  mind  that  is  able 
to  "sever  and  divide  a  hair  'twlxt  north  and 
northwest  side."    They  are  not  to  be  wrested 
from  their  plain  meaning.    They  are  neither 
to  be  enlarged  nor  reduced  by  courts.    They 
are  only  to  be  expounded  In  their  ordinary 
and  common  sense — not  the  sense  that  the 
learned  man,  the  metaphysician,  or  the  cas- 
uist might  attach  to  them — but  as  the  aver- 
age  man   would   understand   them.     Judge 
Story  said  this  on  the  subject: 

"Constitutions  are  not  designed  for  meta- 
physical or  logical  subtleties,  for  niceties  of 
expression,  for  critical  propriety,  for  elaborate 
shades  of  meaning,  or  for  the  exercise  of  phil- 
osophical acnteneas  or  Judicial  research,  They 
are  instruments  of  a  practical  nature,  founded 
on  the  common  business  of  human  life,  adapted 


to  common  wants,  designed  for  common  use,  and 
fitted  for  common  understandings.  The  people 
make  them,  the  people  adopt  them,  the  people 
must  be  supposed  to  read  them,  with  the  help 
of  common  sense,  and  cannot  be  presumed  to 
admit  in  them  any  recondite  meaning  or  any 
extraordinary  gloss." 

If  what  this  eminent  author  warned 
against  be  avoided,  and  the  plain,  ordinary 
meaning  of  the  term  "elections"  as  used  in 
Section  2  of  Article  6  be  given  It,  it  includes 
any  public  election  established  by  law,  and 
therefore  the  primary  elections  provided  by 
the  statutes  of  the  State. 

That  section  in  prescribing  the  qualifica- 
tions of  voters  in  "elections"  and  in  "any 
election"  to  be  held  in  this  State,  does  not 
attempt  to  particularize  any  kind  of  "elec- 
tion." It  does  not  name  "general  elections." 
The  term  "general  elections"  is  not  found 
In  any  of  the  provisions  of  the  Consti- 
tution dealing  with  elections.  Only  In 
Section  27  of  Article  8  does  even  the  word 
"general"  appear.    That  section  reads: 

"Elections  for  Senators  and  Representatives 
shall  be  general  throughout  the  State,  and 
shall  be  regulated  by  law." 

Neither  does  Section  2  of  Art.  6  designate 
"bond  elections,"  or  "stock  law"  elections. 
Yet  no  one  will  deny  that  voters  in  those 
elections  must  have  the  qualifications  declar- 
ed In  Section  2  of  Article  6.  Why,  apply  the 
Constitution  to  them,  and  not  to  primary 
elections?  What  in  their  nature — their  na- 
ture alone,  and  not  reasons  of  convenience, 
should  furnish  the  test — is  peculiar  to  pri- 
mary elections  that  differentiates  them  from 
other  public  elections  and  exempts  them  from 
the  operation  of  the  Constitution? 

If  an  election  to  determine  whether  pigs 
may  run  at  large  in  a  justice  precinct  at 
which  only  100  men  may  rote,  is  an  election 
within  the -meaning  of  the  Constitution,  by 
what  process  of  reasoning  is  it  to  be  held 
that  an  election  at  which  400,000  citizens 
customarily  vote  and  whose  effect  is  to  name 
the  incumbents  of  all  the  elective  offices  of 
the  people,  Is  wholly  ungoverned  by  the  Con- 
stitution? It  Is  a  process  that  does  not  com- 
mend Itself  to  me,  and  I  reject  it. 

It  begs  the  question  to  say  that  the  "elec- 
tions" referred  to  in  this  section  mean  only 
the  elections  provided  in  other  parts  of  the 
Constitution.  The  Constitution  itself  no- 
where says  that.  What  warrant  has  a  court 
in  saying  it?  How  does  it  know  that  that 
is  true?  What  liberty  has  it  to  read  any 
such  provision  into  the  Constitution?  Judge 
Campbell,  one  of  the  great  judges  of  the 
land,  who  with  Judge  Cooley  was  a  notable 
figure  upon  the  Supreme  Court  of  Michigan, 
exposed  the  fallacy  of  this  contention  in  his 
dissenting  opinion  In  Belles  v.  Burr,  76  Mich. 
1,  48  N.  W.  82.  The  holding  In  support  of 
it  in  the  Scown  Case,  284  HL  305,  106  N.  &• 
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276,  L.  R.  A.  1915B,  24T,  Ann.  Cas.  1915A, 
772,  cited  In  the  prevailing  opinion,  was  only 
by  a  divided  court.  No  sound  reason  can  be 
given  for  making  a  distinction  between  the 
qualifications  of  voters  in  an  election  pro- 
vided by  a  constitution  and  one  lawfully  pro- 
vided by  statute.  The  latter  may  be  of  as 
great  importance  as  the  former.  No  ground 
for  the  distinction  is  to  be  found  In  our  Con- 
stitution. When  In  Section  2  of  Article  6  it 
fixes  the  qualifications  of  voters  in  "any  elec- 
tion," it  means  all  public  elections  provided 
by  law.  If  it  doesn't  mean  this,  it  either 
means  nothing  or  whatever  a  court  simply 
according  to  its  own  notion  may  declare. 

By  express  decision  of  this  court,  the  at- 
tempt to  exclude  primary  elections  from  the 
meaning  of  the  term  "elections"  as  used  in 
Amended  Section  8  of  Article  5  wherein  the 
District  Courts  are  given  jurisdiction  of  "con- 
tested elections,"  was  repudiated.  Ashford 
v.  Goodwin,  103  Tex.  481,  131  S.  W.  685, 
Ann.  Cas.  1913A,  699. 

Such  jurisdiction  was  first  conferred  upon 
the  District  Courts  by  that  Amendment  to 
the  Constitution,  adopted  in  1891.  There  was 
then  no  primary  election  law.  The  first  law 
of  that  character  in  this  State  was  enacted 
in  1903.  Public  primary  elections,  therefore, 
were  not  known  to  any  existing  law  when 
the  Amendment  of  Section  8,  Article  5,  was 
adopted. 

It  was  Insisted  In  that  case,  in  the  same 
way  that  it  has  been  insisted  here  and  held 
here,  that  the  word  "elections"  used  In 
Amended  Section  8  of  Article  5  did  not  mean 
"primary  elections." 

This  court  held  that  it  did. 

In  sustaining  the  validity  of  a  statute 
which  gave  to  the  District  Courts  the  juris- 
diction to  review  the  action  of  County  Ex- 
ecutive Committees  on  party  primary  elec- 
tions— which  would  have  been  invalid  unless 
the  term  "elections"  as  used  in  Amended 
Section  8  of  Article  5  included  primary  elec- 
tions, the  court  held  that  the  term  "elec- 
tions" as  used  in  the  Constitution  was  broad 
enough  to  include  primary  elections,  made  the 
subject  of  the  legislative  act,  "there  being 
nothing  in  the  Constitution  which  Hmltt  the 
meaning  of  the  words  used."  Neither  Is 
there  anything  In  the  Constitution  which 
limits  the  meaning  of  the  term  "election"  as 
used  In  Section  2  of  Article  6. 

If  there,  as  declared  by  this  court,  the 
term  "elections"  as  used  In  Section  8  of 
Article  5  was  broad  enough  to  warrant  the 
Legislature's  giving  It  the  meaning  of  "pri- 
mary elections,"  how  can  it  be  held  here — 
in  determining  the  sense  of  a  constitution, 
an  instrument  whose  terms  in  their  very 
nature  are  broad  and  general,  always,  and 
therefore  always  to  be  liberally  Interpreted 
— that  the  same  term  when  used  In  another 
provision  of  the  same  Constitution  Is  so  nar- 
•  row  as  to  exclude  that  meaning?    It  Is  a 


strange  doctrine  for  any  court,  and  especial- 
ly this  court,  to  announce. 

Is  the  same  simple  word  in  a  constitution 
to  be  thus  construed?  Is  it  to  be  held  as 
meaning  one  thing  at  one  place  In  the  Con- 
stitution and  a  wholly  different  thing  at  an- 
other? Is  it  to  be  broadly  interpreted  as 
found  In  one  provision  and  narrowly  Inter- 
preted as  found  in  another  provision?  If  so, 
why?  If  so,  has  It  any  certainty  of  mean- 
ing anywhere  In  the  Instrument?  This  court 
has  held  that  In  a  statute  the  same  term, 
without  amplifying  or  qualifying  phrase,  will 
be  presumed  to  have  been  used  In  the  same 
sense.  Texas  Bank  &  Trust  Co.  v.  Smith, 
108  Tex.  266,  192  S.  W.  533,  2  A.  L.  B.  77L 
This  Is  more  true  of  the  words  of  a  con- 
stitution, particularly  words  of  the  most 
familiar  character,  as  the  word  "election"  is. 

If  a  decision  of  this  court,  rendered  by 
judges  among  the  ablest  that  have  ever  com- 
posed it,  has  any  authoritative  force  with 
the  court  Itself,  Ashford  v.  Goodwin  settles 
this  question  and  settles  It  beyond  any  doubt. 

Anderson  v.  Ashe,  62  Tex.  Civ.  App.  262, 
130  S.  W.  1044,  by  the  Court  of  Civil  Appeals 
for  the  First  District,  Is  equally  conclusive. 

If  authorities  beyond  those  of  this  court 
are  to  be  consulted,  as  clear  and  definite  a 
determination  of  the  question  by  a  strong 
and  learned  court  as  can  be  found,  Is  Leon- 
ard v.  Commonwealth,  by  the  Supreme 
Court  of  Pennsylvania,  112  Pa.  607,  4  AtL 
220.  By  the  Constitution  of  Pennsylvania  it 
was  provided  that  any  one  while  a  candidate 
for  office  guilty  of  bribery,  fraud  or  wilful 
violation  of  "any  election  law,"  should  be 
forever  disqualified  from  holding  any  office 
of  trust  or  profit  In  the  Commonwealth. 
Leonard,  who  had  been  elected  to  such  an 
office,  and  had  entered  upon  Its  duties,  was 
ousted  from  the  office  by  a  quo  warranto 
proceeding  under  the  authority  of  this  provi- 
sion of  the  Constitution.  The  election  law 
he  had  violated  was  one  relating  to  primary 
elections.  On  the  appeal,  It  was  contended 
that  the  phrase  "any  election  law"  used  hi 
the  Constitution  had  no  reference  to  primary 
elections.  Holding  that  a  constitution  pro- 
vides for  the  future  as  well  as  the  present, 
and  that  the  phrase  In  question  meant  any 
election  law  In  existence  when  the  Consti- 
tution was  adopted,  "or  thereafter  to  U 
passed  by  the  Legislature,  which  that  boil 
had  a  right  to  pass,"  the  court  further  said: 

"What  i>  an  election  law?  Here,  again,  we 
must  bring  to  our  aid  the  common  and  popular 
use  of  words.  Our  laws  are  intended  for  the 
people,  who  are  presumed  to  read  and  under- 
stand them.  They  are  not  like  the  edicts  o! 
the  Roman  Emperor  Caligula,  which  Dio  Cts- 
sino  says  were  written  in  very  small  characters, 
and  hung  up  so  high  that  the  people  could  sot 
read  them.  When  laws  are  made  by  a  popular 
government,  that  is  to  say,  'a  government  oj 
the  people,  by  the  people,  and  for  the  people, 
we  may  safely  assume  that  words  in  a  statute 
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ox-  ssl  constitution  are  used  In  a  sense  in  which 
thss  people  who  made  the  statute  or  constitution 
<u&d«rstood  them.  So  that  when  the  people 
ixms»erted  in  their  constitution  the  words  'any 
election  law,'  it  is  fair  to  assume  that  they 
m  scant  any  law  relating  to  elections." 

Xs  It  any  less  fair  to  assume  that  the 
people  of  Texas  In  adopting  Section  2  of 
Article  6  meant  that  the  qualifications  of 
voters  In  "any  election"  there  prescribed 
should  be  the  qualifications  of  all  voters  In 
sa.ll  public  elections  then  known  to  the  laws 
oxT  the  State  or  that  the  Legislature  might 
thereafter  lawfully  establish? 

In  People  v.  Strasaheim,  240  111.  279,  88 
1*.  B.  821,  22  L.  R  A.  (N.  S.)  1136,  It  was 
held  that  a  primary  election  law  was  within 
the  meaning  of  the  Constitution  of  that  State 
prescribing  the  qualifications  of  voters,  and 
that  to  be  valid  a  primary  election  law  must 
sustain  those  qualifications  and  not  curtail, 
subvert  or  add  to  them. 

Other  cases  to  like  effect — many  might  be 
cited,  are  People  ex  rel.  Breckon  v.  Board  of 
Election  Com'rs,  221  111.  9,  77  N.  E.  321,  0 
Ann.  Gas.  562;  Rouse  v.  Thompson,  228  111. 
622,  81  N.  E.  1109;  Spier  v.  Baker,  120  Oal. 
370,  52  Pac.  659,  41  L.  R.  A.  196. 

In  Oooley'8  Constitutional  Limitations,  p. 
753,  It  Is  declared: 

"Wherever  the  constitution  hag  prescribed 
the  qualifications  of  electors,  they  cannot  be 
changed  or  added  to  by  the  legislature,  or 
otherwise  than  by  an  amendment  of  the  consti- 
tution." 

In  Black  on  Constitutional  Law,  p.  648,  it 
Is  said: 

"Where  the  constitution  of  a  state  (as  is 
usually  the  case)  fixes  the  qualifications  of 
those  who  are  to  enjoy  the  right  of  suffrage,  it 
is  the  intention  that  the  standards  so  set  up 
shall  remain  unalterable  until  the  popular  will 
I  changes  to  such '  an  extent  as  to  involve  an 
I  alteration  of  the  organic  law.  In  this  case 
I  it  is  not  within  the  constitutional  power  of  the 
state  legislature  to  alter,  modify  or  dispense 
with  the  qualifications  determined  by  the  con- 
stitution. It  is  not  lawful  to  enact  statutes 
which  would  either  exclude  persons  admitted 
by  the  constitution,  or  admit  persons  whom  the 
constitution  would  shut  out  No  new  or  dif- 
ferent qualifications  can  be  prescribed,  nor  can 
any  of  those  named  by  the  constitution  be 
abrogated." 


If  Section  2  of  Article  6  does  not  apply  to 
voters  at  primary  elections,  neither  does  Sec- 
tion 1  of  that  Article.    That  section  names 
certain  classes  of  persons  who  "shall  not  be 
allowed  to  vote  in  this  State."    They  are 
minors,  idiots  and  lunatics,  paupers,  soldiers, 
marines  and  seamen  employed  in  the  service 
of  the  Army  or  Navy  of  the  United  States, 
and  subject  to  such  exceptions  as  the  Legls- 
latnre  may  make,  all  persons  convicted  of 
any  felony.    Under  this  decision  the  positive 
prohibition  of  this  section  Is  of  no  force  as 


to-  voters  In  primary  elections.  The  effect  of 
the  decision  is  to  affirm  that  the  Legislature 
has  the  power  to  say  if  it  chooses  that  in 
those  elections  children  may  vote,  as  well 
as  convicted  felons. 

The  same  Is  true  with  respect  to  Section 
6.  To  avoid  Interference  with  the  exercise 
of  the  right  of  suffrage,  It  Is  there  provided 
that  in  all  cases,  except  treason,  felony,  or 
breach  of  the  peace,  voters  shall  be  privileg- 
ed from  arrest  during  their  attendance  at 
elections  and  In  going  to  and  returning  from 
them.  Under  this  decision  no  voter  at  a 
primary  election  may  hereafter  Invoke  the 
protection  of  that  constitutional  provision. 

I  hold  that  the  right  of  the  citizen  to 
choose  candidates  for  public  offices  is  as 
valuable  as  the  right  to  vote  for  them  after 
they  are  chosen.  In  the  nature  of  the  right, 
there  Is  no  difference.  The  only  difference  is 
the  occasion  for  its  exercise.  In  this  State, 
in  actual  result  the  primary  election  is  the 
decisive  election.  No  court  can  blind  its  eyes 
to  this  universally  known  fact  Nor  can  it 
escape  the  knowledge  that  holding  the  Consti- 
tution to  be  of  no  effect  as  to  the  qualifica- 
tions of  voters  in  primary  elections  Is,  in  its 
real  and  actual  substance,  but  to  annul  It  as 
it  relates  to  the  qualifications  of  voters  In  the 
general  election. 

Of  what  use  Is  it  to  enforce  the  Constitu- 
tion only  in  general  elections,  when,  In  fact, 
the  primary  elections  are  the  decisive  elec- 
tions in  this  State  In  the  choosing  of  pub- 
lic officers. 

It  will  not  be  denied — it  cannot  be — that 
the  frajmers  of  the  Constitution  and  the  peo- 
ple of  the  State  in  its  adoption  were  deeply 
concerned  that  only  those  persons  having  the 
qualifications    named    In    the    Constitution  * 

should  vote,  or  be  entitled  to  vote,  In  the 
election,   regardless  of  its  name  or  other 
character,  at  which  the  elective  officers  of 
the  State  were  to  be  determined.   That  much 
must  be  admitted.    They  must  be  credited 
with  knowing  that  save  In  an  election  involv- 
ing change  In  the  State's  organic  law,  that 
election  would  be  the  most  vital  in  the  af- 
fairs of  the  State.    It  is  conceded  that  only 
those  persons  qualified  according  to  the  Con- 
stitution may  vote  in  the  general  election. 
With  the  Constitution  looking  to  the  future, 
and  speaking  for  the  future,  and  its  man- 
dates imperative  throughout  all  the  years  ol 
its  duration ;  and  with  it  an  incontrovertible 
fact  that  the  framers  of  the  Constitution  ana 
the  people  In  its  adoption  meant  that  in  ™® 
selection  of  the  elective  officers  of  the  SWV<* 
only  persons  should  be  privileged  to  vote  "Wno 
were  qualified  as  by  the  Constitution  *«^r"" 
ed ;  what  right,  I  ask,  has  this  court  to*??* 
as  a  matter  of  law,  that  it  was  not  toteTMtri 
that   the   Constitution    should    control     o> 
qualifications  of  voters  in  any  election  pro- 
vided by  law  having  conclusive  force  °^^^ 
relation  in   the    choosing    ot 


those     officers. 
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which  any  future  period  might  develop?  The 
primary  election  provided  by  our  laws  Is  ad- 
mittedly an  election  of  that  character  and' 
consequence.  The  language  of  the  Constitu- 
tion Is  plainly  broad  enough  to  include  it, 
whatever  may  be  the  argument  as  to  an  In- 
tention to  Include  it  Is  It  not  fair  and  rea- 
sonable, therefore,  to  assume  that  the  Con- 
stitution was  meant  to  include  such  an  elec- 
tion and  to  govern  it?  When  the  broad  pur- 
pose of  the  Constitution  In  Sections  1  and  2 
of  Article  6  Is  looked  to,  In  my  opinion  no 
other  conclusion  is  possible. 

If  the  Legislature  is  unrestrained  by  the 
Constitution  in  declaring  what  shall  be  the 
qualifications  of  voters  in  primary  elections, 
it  may  not  only  add  to  the  classes  of  persons 
entitled  to  participate  In  the  n«m<ng  0f  par- 
ty candidates,  but  it  may  equally  deprive  of 
that  right  those  classes  uow  recognized  as 
entitled  to  exercise  It  Under  this  decision 
it  would  be  within  its  authority  to  say  that 
the  citizen  privileged  under  the  Constitution 
to  vote  In  the  general  election,  should  not 
be  entitled  to  vote  itf  the  primary  election  of 
his  party,  notwithstanding  his  loyalty  to  It 
long  and  honorable  service  in  its  promotion, 
and  devoted  concern  for  its  success.  If  this 
broad  and  general  power  be  conceded  in  the 
one  instance,  it  cannot  be  denied  in  the  other. 
The  legislative  power  to  declare  what  per- 
sons are  qualified  to  enter  primary  elections 
Is  either  controlled  by  Section  2  of  Article  6, 
or  else  it  is  wholly  exempt  from  the  opera- 
tion of  that  section.  The  decision  affirms 
that  the  Legislature's  authority  Is  unaffected 
by  it  If  it  Is,  what  constitutional  safe- 
guard protects  the  now  qualified  voter  In  a 
general  election  in  his  tight  to  vote  In  the 
primary  of  hiss  party?  According  to  the  view 
of  the  majority  of  this  court  If  that  right 
is  ever  threatened,  he  must  look  elsewhere 
than  to  the  suffrage  article  of  the  Constitu- 
tion. I  believe  the  office  of  that  article  Is 
to  secure  him  In  his  right  and  that  it  Is 
an  absolute  protection  of  his  right 

Who  can  say  that  it  may  not  be  threaten- 
ed? Who  can  foretell  the  future?  High- 
minded  men  to  its  honor  and  credit  now  fill 
the  Legislature,  but  there  was  a  time  In  our 
history  when  aliens  held  those  seats  of  pow- 
er and  the  State  was  under  the  yoke  of  their 
ruthless  rule.  It  Is  in  such  periods  as  the 
days  of  Reconstruction  that  the  value  of  a 
Constitution  Is  most  revealed,  and  It  Is 
against  such  periods  that  its  provisions 
should  not  be  rendered  Infirm. 

It  is  not  merely  the  privilege  of  a  member 
of  a  political  party  to  aid  in  the  selection  of 
its  nominees ;  according  to  well  known  party 
practice  It  Is  his  duty  to  help  elect  them  by 
his  vote.  This  decision  means  that  the  Legis- 
lature may  say  that  women  shall  have  the 
right  to  help  decide  In  the  choice  of  a  party 
candidate,  though  they  are  powerless  to  vote 
for  the  candidate  in  the  general  election. 


For  the  purpose  of  numtng  the  party  nom- 
inees, In  other  words,  the  Legislature  Is  held 
to  have  the  power  to  declare  that  they  shall 
be  admitted  to  the  full  exercise  of  the 
rights  of  members  of  the  party,  but  when  It 
comes  to  electing  those  nominees  by  votes — 
the  way  they  must  be  elected,  if  at  all — the 
responsibility  Is  cast  wholly  upon  the  mem- 
bers qualified  under  the  Constitution  to  vote 
In  the  general  election,  at  which  women,  It 
is  admitted,  cannot  vote.  This  is  but  to  say 
that  the  statutory  electors,  if  In  sufficient 
numbers  and  of  similar  view,  may  determine 
the  nominees  of  the  party,  but  the  constitu- 
tional electors  shall  have  the  burden  of  elect- 
ing them.  I  deny  the  Legislature  has  the 
power  to  declare  In  so  vital  a  matter  as  the 
selection  of  the  nominees  of  a  political  party, 
as  having  the  full  rights  of  members  In  the 
party,  a  class  of  persons,  who  are  by  the 
Constitution  disqualified  from  performing 
what  in  its  nature  Is  among  the  moot  Im- 
portant of  party  obligations. 

It  is  idle  to  say  that  the  party  may  not 
object  to  the  results  of  such  a  law.  This 
case  deals  with  the  question  of  the  Legis- 
lature's power.  As  it  is  here  claimed  for  the 
appellant  the  validity  of  the  power  depends, 
not  upon  whether  the  political  parties  affect- 
ed may  consent  or  object  to  the  consequences 
of  Its  exercise,  but  upon  whether  the  Legis- 
lature may  enforce  it  over  objection. 

The  contention  that*  the  provisions  of  the 
Constitution  as  to  the  qualifications  of  voters 
are  not  capable  of  practicable  application  to 
voters  in  primary  elections,  and  hence  are 
not  to  be  presumed  as  intended  to  refer  to 
them,  is  in  my  opinion  of  no  force.  Wherein 
they  are  incapable  of  such  application  Is  not 
apparent  They  were  expressly  made  appli- 
cable to  all  voters  In  primary  elections  by 
one  of  the  early  acts  of  the  Legislature  on 
the  subject  and  they  remained  so  until  the 
passage  of  the  act  which  Is  here  Involved — 
a  considerable  number  of  years.  This  is  the 
only  act  in  the  history  of  the  State  where  In 
any  kind  of  an  election  prescribed  by  law, 
primary  elections  or  other  elections,  the  Leg- 
islature has  declared  that  the  qualifications 
of  voters  should  be  other  than  those  named 
in  the  Constitution. 

Waples  v.  Marrast  108  Tex.  5,  184  S.  W. 
180,  L.  R.  A.  1917A,  253,  gives  no  support  to 
the  validity  of  this  act  and  cannot  be  made 
authority  for  a  holding  which  sustains  it 
The  question  there  was  not  as  to  whether 
primary  elections  of  political  parties  when 
prescribed  by  law  were  public  elections  In 
the  sense  of  the  Constitution,  but  whether 
their  purpose  was  a  public  purpose  for  the 
furtherance  of  which  the  tax  funds  of  the 
counties  of  the  State  might  be  expended.  It 
was  held  that  the  payment  of  the  expenses 
of  holding  such  elections  for  the  benefit  of 
political  parties  was  not  for  a  public  pur- 
pose; for  which  only,  under  the  Constitution, 
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Che  funds  of  the  public  treasury  can  be 
xlghtxully  used.  Bat  there  is  nothing  in  the 
opinion  which  indicates  that  such  elections 
are  not  to  be  treated  as  public  elections. 
It  expressly  recognized  that  they  are  public 
elections,  for  it  affirmed  the  right  of  the  Leg- 
islature to  require  that  they  be  held.  If  they 
sue  not  public  elections  in  the  true  sense, 
It  is  difficult  to  perceive  upon  what  theory 
the  Legislature  has  any  right  to  control 
them.  A  public  instrumentality  may  be 
capable  of  being  used  both  for  public  pur- 
poses and  private  purposes,  but  Its  use  for 
the  latter  would  not  change  its  identity  or 
.essential  character. 

I  nave  not  had  the  opportunity  to  review 
the  prevailing  opinion  or  the  authorities  it 
cites.  Through  no  fault  of  its  author,  it 
reached  my  bands  only  the  day  before  the 
rendition  of  this  decision.  All  of  the  cases 
cited  are  from  other  jurisdictions,  except 
Hamilton  v.  Davis  recently  decided  by  the 
Court  of  Civil  Appeals  for  the  Third  District 
If  they  hold  that  the  terms  "election"  and 
"any  election"  used  as  are  these  terms  in 
our  Constitution,  do  not  refer  to  primary 
elections  prescribed  by  public  law,  they  are 
In  necessary  conflict  with  Ashford  v.  Good- 
win decided  by  this  court,  with  decisions  of 
other  courts  of  ability,  and  in  my  opinion 
not  sustained  by  reason  and  common  sense. 
The  Constitution,  itself,  is  the  authority 
which  should  determine  this  case.  It  Is  suf- 
ficient for  the  purpose,  and  in  my  judgment 
does  determine  it. 

I  have  proper  deference  for  an  act  of  the 
Legislature  and  have  no  disposition  to  light 
ly  set  aside  what  it  enacts  as  law.  Any 
doubt  as  to  the  validity  of  its  legislation  is 
to  be  resolved  in  its  favor.  But  to  my  mind 
the  Constitution  plainly  condemns  this  act 
and  I  believe  this  court  should  so  declare. 


EL  PASO  &  S.  W.  B.  CO.  v.  LOVIOK. 
(No.  3338.) 

(Supreme  Court  of  Texas.    Feb.  11,  1920.) 

1.  Bailroads  «=>5%,  New,  vol.  6A  Key-No. 
Series— Dibectob  General's  obdebs  re- 
BTBICTrSG  venue  of  suits  against  carriers 

UN  DEB  FEDERAL  CONTROL  INVALID. 

In  so  far  as  General-  Orders  18  and  18a  of 
the  Director  General  of  Bailroads,  relating  to 
the  venue  of  suits  against  carriers  while  under 
federal  control,  restricts  the  right  created  by 
Congress  to  maintain  a  suit  in  any  court  of 
competent  jurisdiction,  they  are  invalid. 

2.  Bailroads  <8=»5tt,  New,  vol.  6A  Key-No. 
Series— Continuance  within  court's  dis- 
cretion NOTWITHSTANDING  DIRECTOR  GEN- 
ERAL'S OBDEB  AS  TO  CONTINUANCE  DURING 
FEDERAL  CONTROL. 

General  Order  No.  26  of  the  Director  Gen- 
eral of  Bailroads,  making  the  continuance  of  a 
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case  for  the  period  of  federal  control  dependent 
on  a  showing  that  the  just  interests  of  the 
government  would  be  prejudiced  by  a  trial,  if 
within  the  power  of  the  Director  General,  does 
not  deprive  the  trial  court  of  power  to  exer- 
cise discretion  in  determining  the  sufficiency  of 
the  showing  of  prejudice. 

3.  Railroads  «=»5%,  New,  voL  6A  Key-No. 
Series— Betusal    to    abate    or    continue 

SUIT  AGAINST  RAILROAD  UNDEB  FEDERAL  CON- 
TROL NOT  AN  ABUSE  OF  DISCRETION. 

Where  a  personal  injury  action  by  an  em- 
ploye was  begun  against  a  railroad  in  a  county 
other  than  that  of  plaintiff's  residence  or  that 
in  which  the  cause  of  action  arose,  it  was  not 
an  abuse  of  discretion  to  refuse  an  abatement 
and  continuance  for  the  period  of  federal  con- 
trol of  the  railroad  under  General  Orders  Noe. 
18  and  18a  of  the  Director  General,  on  the 
ground  that  it  would  be  necessary  to  bring  two 
switchmen  and  an  engineer  engaged  in  hauling 
war  materials  and  troops  to  the  county  of  the 
trial  as  witnesses;  the  case  being  properly  tri- 
able in  that  county  under  Act  Cong.  March  21, 
1918,  c.  25,  {  10  (D.  S.  Comp.  St  1918,  % 
3115%j),  and  General  Order  No.  26,  not  de- 
priving the  court  of  its  discretion. 

Error  to  Court  of  Civil  Appeals  of  Eighth 
Supreme  Judicial  District 

Action  by  Bobert  L.  Lovick  against  the  El 
Paso  &  Southwestern  Ballroad  Company.  A 
refusal  to  abate  or  continue  the  suit  was 
sustained  on  appeal  to  the  Court  of  Civil  Ap- 
peals (210  S.  W.  283),  and  defendant  brings 
error.     Affirmed. 

W.  M.  Petlcolas' and  Dee  W.  Harrington, 
both  of  El  Paso,  for  plaintiff  in  error. 

A.  L.  Curtis,  of  Belton,  and  Winbourn 
Pearce,  of  Temple,  for  defendant  In  error. 

GEEENWOOD,  J.  This  was  an  action  to 
recover  of  plaintiff  in  error  damages  for  per- 
sonal Injuries,  sustained  by  defendant  In  er- 
ror, on  October  7, 1917,  while  in  the  discharge 
of  his  duties  to  plaintiff  In  error  as  switch- 
man, through  the  negligence  of  another 
switchman..  The  action  was  begun  by  defend- 
ant in  error  in  the  district  court  of  El  Paso 
county,  Tex.,  on  April  9,  1918. 

Defendant  in  error  did  not  reside  at  the 
date  of  his  injury,  nor  at  the  date  of  the 
filing  of  his  suit  in  El  Paso  county,  Tex.,  and 
his  cause  of  action  arose  In  Cochise  county, 
Ariz.  On  these  facts,  plaintiff  in  error  sought  - 
to  have  the  suit  abated,  under  General  Orders 
Nos.  18  and  18a  of  the  Director  General  of 
Bailroads.  Plaintiff  in  error  also  sought  to 
have  the  suit  continued  for  the  period  of 
federal  railroad  control,  under  General  Order 
No.  26  of  the  Director  General  of  Bailroads; 
on  the  ground  that  it  would  be  necessary  to 
bring  two  switchmen  and  an  engineer,  en- 
gaged m  the  service  of  plaintiff  in  error  In 
hauling  war  materials,  munitions,  supplies, 
and  troops,  at  and  near  Cochise  county,  Ariz., 
to  El  Paso  county,  Tex.,  to  testify  as  witness- 
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es  on  the  trial,  which  would  prejudice  the 
Just  Interests  of  the  government.  The  trial 
court  refused  to  abate  or  continue  the  salt, 
and  such  refusal  was  sustained  on  appeal. 

The  Court  of  Civil  Appeals  determined  that 
the  orders  of  the  Director  General  of  Rail- 
roads, relied  on  by  plaintiff  in  error,  were  in- 
valid, because  in  conflict  with  the  Act  of 
Congress  of  March  21, 1918.  El  Paso  &  S.  W. 
Ry.  Co.  v.  Lovick,  210  S.  W.  283.  The  Court 
of  Civil  Appeals  of  the  Seventh  Supreme  Ju- 
dicial District  decided  that  the  Director 
General's  orders  were  valid,  being  in  ac- 
cordance with  the  act  of  Congress.  Rhodes 
v.  Tatum,  206  S.  W.  114.  The  writ  of  error 
was  granted  to  settle  the  conflict  between 
these  two  decisions. 

By  section  10  of  the  act  of  March  21,  1918, 
c.  25,  Fed.  Stat  Ann.  1918  Supp.  p.  762  (U. 
S.  Comp.  St  1918,  S  3116% J),  It  is  provided: 

"That  carriers  while  under  federal  control 
shall  be  subject  to  all  laws  and  liabilities  as 
common  carriers,  whether  arising  under  state  or 
federal  laws  or  at  common  law,  except  in  so 
far  as  may  be  inconsistent  with  the  provisions 
of  this  act  or  any  other  act  applicable  to  such 
federal  control  or  with  any  order  of  the  Presi- 
dent Actions  at  law  or  suits  in  equity  may  be 
brought  by  and  against  such  carriers  and  judg- 
ments rendered  as  now  provided  by  law;  and 
in  any  action  at  law  or  suit  in  equity  against 
the  carrier,  no  defense  shall  be  made  thereto 
upon  the  ground  that  the  carrier  is  an  instru- 
mentality or  agency  of  the  federal  government 
Nor  shall  any  such  carrier  be  entitled  to  have 
transferred  to  a  federal  court  any  action  here- 
tofore or  hereafter  instituted  by  or  against  it 
which  action  was  not  so  transferable  prior  to 
the  federal  control  of  such  carrier;  and  any 
action  which  has  heretofore  been  so  transferred 
because  of  such  federal  control  or  of  any  act 
of  Congress  or  official  order  or  proclamation 
relating  thereto  shall  upon  motion  of  either  par- 
ty be  retransferred  to  the  court  in  which  it  was 
originally  instituted.  But  no  process,  mesne 
or  final,  shall  be  levied  against  any  property 
under  such  federal  control." 

On  April  9,  1918,  the  Director  General  Is- 
sued General  Order  No.  18,  to  the  effect  that 
all  suits  against  carriers  while  under  federal 
control  must  be  brought  in  the  county  or 
district  where  the  plaintiff  resides  or  In  the 
county  or  district  where  the  cause  of  action 
arose.  On  April  18, 1918,  the  Director  Gener- 
al issued  General  Order  No.  18a,  and  thereby 
he  amended  General  Order  No.  18  so  as  to 
direct  that  all  suits  against  carriers  while  un- 
der federal  control  must  be  brought  in  the 
county  or  district  where  the  plaintiff  resided 
at  the  time  of  the  accrual  of  the  cause  of  ac- 
tion or  in  the  county  or  district  where  the 
cause  of  action  arose.  On  May  23, 1918,  the 
Director  General  issued  General  Order  No. 
26,  whereby  it  was  ordered  that  any  suit 
against  any  carrier  under  federal  control, 
which  suit  was  covered  by  General  Order  No. 
18  and  was  pending  In  any  county  or  dis- 
trict other  than  where  the  cause  of  action 
arose  or  other  than  where  the  person  alleged 


to  have  been  injured  or  damaged  at  that  time 
resided,  should  not  be  tried  during  the 
period  of  federal  control,  upon  a  showing  by 
the  defendant  carrier  that  the  Just  interests 
of  the  government  would  be  prejudiced  by  a 
present  trial.  The  order  further  provided  that 
in  the  event  of  unnecessary  hardship  in  any 
case,  either  party  could  apply  to  the  Director 
General  for  relief,  and  that  General  Order  No. 
28  was  not  Intended  in  any  way  to  impair 
or  affect  General  Order  No.  18  as  amended 
by  General  Order  No.  18a. 

On  the  date  of  the  enactment  of  the  act  of 
Congress,  the  law  authorized  the  Institution 
and  maintenance  of  this  suit  In  the  district 
court  of  El  Paso  county,  Tex.  Under  these 
circumstances,  Congress  expressly  authoriz- 
ed the  commencement  and  prosecution  of 
this  suit  in  that  court,  when  it  enacted  that 
"actions  at  law  *  •  »  may  be  brought 
*  *  *  against  such  carriers  and  Judgments 
rendered  as  now  provided  by  law."  To  avoid 
any  substantial  Interference,  as  the  result  of 
the  above  clause,  with  the  complete  posses- 
sion and  control  of  the  railroads  by  the  Unit- 
ed States,  for  which  the  act  provided,  the 
Congress  added,  "But  no  process,  mesne  or 
final,  shall  be  levied  against  any  property 
under  such  federal  control." 

The  United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit  declared  the  effect  of 
the  part  of  section  10  under  consideration  in 
this  language: 

"Its  effect  is  to  limit  the  interference  of  gov- 
ernment control  in  the  prosecution  of  suits 
against  carriers,  whether  at  law  or  in  equity, 
to  the  enforcement  of  the  judgment  or  decree 
and  not  to  interfere  with  the  right  of  the  plain- 
tiff to  obtain  a  judgment  or  decree  against  the 
carriers.  It  permits  actions  at  law  or  in  equity 
to  be  brought  against  the  carriers,  and  judg- 
ments to  be  rendered  as  now  provided  by  law, 
and  prohibits  the  carrier  from  defending  upon 
the  ground  that  it  is  an  instrumentality  or 
agency  of  the  federal  government  It  provides, 
however,  that  the  judgment  or  decree,  when  ob- 
tained, shall  not  be  enforced,  as  against  the 
property  in  federal  control,  by  process,  mesne  or 
final."  Postal  Telegraph-Cable  Co.  v.  Call,  255 
Fed.  851,  167  C.  O.  A.  179. 

See,  also,  Haubert  v.  B.  &  O.  Ry.  Co.  CD.  C.) 
259  Fed.  363. 

The  statute  was  given  the  same  Interpreta- 
tion by  the  Court  of  Appeals  of  Kentucky, 
when  it  concluded: 

"Obviously,  the  effect  of  the  foregoing  pro- 
visions of  the  statute  is  to  entirely  suspend  the 
right  of  issuing  and  levying  executions,  attach- 
ments, or  other  like  process  against  the  property 
of  common  carriers  under  federal  control,  dur- 
ing the  continuance  of  such  control;  but  it  don 
not  prevent  a  litigant  from  bringing  his  action 
against  the  latter  in  any  court  of  competent 
jurisdiction,  or  such  court  from  granting  him 
such  relief  in  the  form  of  a  judgment  or  other- 
wise, short  of  the  coercive  payment  or  satisfac- 
tion of  such  judgment  by  the  levy  of  an  execu- 
tion or. other  like  process  upon  or  against  any 
property  of  the  carrier,  as  the  litigant  might 
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bat  for  the  passage  .of  the  act,  under  the  laws 
of  the  state  of  his  residence,  have  been  entitled 
to.  In  other  words,  he  may,  notwithstanding 
■£b.«  act,  bring  his  action  and  obtain  judgment 
against  the  carrier;  but  he  cannot  enforce 
against  the  latter  the  satisfaction  of  the  judg- 
ment, when  obtained,  by  execution  or  similar 
process.  The  object  of  the  act  of  Congress  and 
of  the  President's  proclamation  referred  to  is 
to  prevent,  except  as  allowed  by  the  Director 
General  of  the  railroad  under  the  control  of 
the  government,  the  seizure  or  sale  of  its  prop- 
erty, which,  if  allowed,  would  interfere  with 
the  government's  use  of  such  property  as  re- 
quired in  its  efforts  to  bring  the  war  to  a  suc- 
cessful issue."  L.  4  N.  R.  Co.  v.  Steel,  180 
Ky.  290,  202  8.  W.  879. 

In  Moore  &  Co.  r.  A.,  T.  &  S.  F.  By.  Co., 
106  Mist  Rep.  58,  174  N.  7.  Supp.  63,  it  was 
held  that— 

"Once  a  liability  arises,  it  may,  by  express 
.command  of  the  statute,  be  prosecuted  in  the 
same  manner  as  it  could  have  been  had  the 
statute  not  been  enacted." 

[1]  In  so  far  as  the  terms  of  General 
Orders  18  and  18a  undertook  to  restrict  the 
right  granted  by  Congress  to  maintain  a  suit 
in  any  court  of  competent  Jurisdiction,  they 
cannot  be  upheld,  and  hence  there  was  no 
error  in  refusing  to  abate  this  suit 

[2,  J]  General  Order  No.  26  makes  the  con- 
tinuance for  the  period  of  federal  control  of 
a  cause,  which  comes  within  its  operation, 
dependent  "upon  a  showing  •  *  *  that 
the  just  interests  of  the  government  would  be 
prejudiced  by  a  present  trial."  Should  we 
assume  that  the  Director  General  was  clothed 
with  the  power  to  make  this  order,  still  the 
trial  court  had  to  exercise  discretion  in  de- 
termining the  sufficiency  of  the  showing  of 
prejudice  to  the  just  interests  of  the  govern- 
ment, and  we  cannot  say  that  there  was  any 
abuse  of  the  court's  discretion  in  refusing  the 
application  to  continue  this  cause.  Harnlck 
t.  Pennsylvania  R.  Co.  (TJ.  C.)  254  Fed.  748 ; 
Cocker  v.  N.  Y„  O.  &  W.  Ry.  Co.  (D.  C.)  253 
Fed.  679. 

We  concur  in  the  conclusion  of  the  Court 
of  Civil  Appeals  that  no  error  is  shown  in  the 
charges  given  and  refused,  of  which  com- 
plaint is  here  made. 

It  is  ordered  that  the  Judgments  of  the 
district  court  and  of  the  Court  of  Civil  Ap- 
peals be  affirmed. 


MERCARDO  v.  STATE.     (No,  6684.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  28, 
1920.) 

1.  Husband  and  wife  <8=>302—  Parent  and 
.    child  <g=»17(2)  —  Elements  of  statutory 

OFFENSE    OF    WIFE    AND    CHILD    DESEBTION. 

To  show   guilt   of  offense  of   desertion  of 
wife  and  children,  denounced  by  Vernon's  Ann. 


Pen.  Code  1916,  arts.  640a-640f,  it  must  appear 
that  defendant  deserted,  neglected,  or  refused 
to  provide  for  his  wife  and  children  under  16, 
that  his  conduct  was  willful  and  without  jus- 
tification, and  that  wife  aud  children  were  in 
destitute  and  necessitous  circumstances. 

2.  Husband  and  wife  4=9302— Parent  and 
child  $b»17(2)— "Willful"  desertion  of 
wife  and  children  without  ''justifica- 
tion." 

The  term  "willful,"  as  used  in  Vernon's  Ann. 
Pen.  Code  1916,  arts.  640a-640f,  denouncing 
the  willful  desertion  of  wife  and  children  un- 
der 16  without  justification,  means  not  only 
with  evil  intent  and  malice,  but  also  implies 
a  set  purpose  or  design;  "justification"  mean- 
ing a  sufficient  lawful  reason  why  a  person  did 
or  did  not  do  the  thug  charged. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Justifi- 
cation; Willful.] 

3.  Husband  and  wife  «=>305— Justifiable 
failure  to  support  wife  who  renounced 
marriage  obligations. 

A  husband,  who  when  absent  from  his  wife 
and  children  sent  tbem  $125  each  month  of 
his  earnings  of  $150,  and  who  when  he  return- 
ed was  told  by  his  wife  that  she  would  not  have 
anything  to  do  with  him  as  such,  or  perform  for 
him  any  of  her  duties  as  wife,  was  justified 
in  refusing  or  failing  further  to  support  her, 
so  that  therein  he  was  not  guilty  of  a  viola- 
tion of  Vernon's  Ann.  Pen.  Code  1916,  arts. 
640a  to  6401 

4.  Husband  and  wife  «=»313— Parent  and 
child   <J=>17<6)— Conviction  for  failure 

OR  REFUSAL  TO  SUPPORT  WIFE  AND  CHILDREN 
NOT  SUSTAINED  BT  EVIDENCE. 

When  the  testimony  in  a  prosecution  for 
violation  of  Vernon's  Ann.  Pen.  Code  1916, 
arts.  640a-640f,  for  willful  failure  or  refusal 
to  provide  for  wife  and  children,  shows  that  de- 
fendant husband  did  not  desert  the  wife  but 
that  she  turned  from  him  and  that  he  did  not 
neglect  or  refuse  to  provide  for  her  or  her 
children  but  gave  them  most  of  his  earnings, 
while  at  the  time  alleged  they  were  not  in  dis- 
tress but  had  house  rent  paid  and  money,  con- 
viction is  against  the  law  and  the  evidence,  and 
will  be  reversed. 

Appeal  from  Harris  County  Court  at  Law; 
Roy  F.  Campbell,  Judge. 

3.  J.  Mercardo,  Jr.,  was  convicted  of  will- 
ful desertion  of  his  wife  and  children,  and 
be  appeals.    Reversed,  and  cause  remanded. 

B.  L.  Palmer,  of  Houston,  for  appellant. 

E.  T.  Branch,  Crim.  Dist.  Atty.,  and  Fred 
R.  Switzer,  Asst.  Crim.  Dist  Atty.,  both  of 
Houston,  and  Alvln  M.  Owsley,  Asst.  Atty. 
Gen.,  for  the  State. 

LATTIMORB,  J.  Appellant  was  convict- 
ed in  the  county  court  at  law  No.  2,  of  Har- 
ris county,  of  the  willful  desertion,  etc.,  of 
his  wife  and  children,  and  his  punishment 
fixed  at  six  months'  imprisonment  in  the 
county  jail. 
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[1]  The  offense  for  which  this  conviction 
was  had  Is  set  forth  In  chapter  9a  of  Vernon's 
Penal  Code.  To  be  guilty  of  said  offense,  cer- 
tain things  must  affirmatively  appear  from 
the  evidence  in  any  given  case,  to  wit:  (1) 
That  the  accused  deserted,  and  neglected  or 
refused  to  provide  for  his  wife,  or  children 
under  16  years  of  age ;  (2)  that  such  conduct 
on  his  part  was  willful  and  without  Justifica- 
tion ;  (3)  that  such  wife  or  children  were  In 
destitute  or  necessitous  circumstances  at  the 
time.  If  the  testimony  failed  In  any  one  of 
these  requisites,  the  case  is  not  made. 

[2]  The  term  "willful"  has  been  often  de- 
fined' by  our  courts,  and  as  applied1  to  this 
statute  we  think  means  not  only  with  evil 
intent  and  malice,  but  that  it  also  Implies 
a  set  purpose  and  design.  Justification  is 
defined  as  a  sufficient  lawful  reason  why  a 
party  did  or  did  not  do    the  thing  charged. 

Let  us  discuss  the  facts  pertinent  to  the 
three  Issues  involved  in  this  offense  as  above 
outlined,  and  the  law  applicable  thereto.  Do 
the  facts  show  that  the  appellant  willfully 
and  without  Justification  deserted,  or  neglect- 
ed, or  refused  to  provide  for  his  wife  or  chil- 
dren on  the  date  alleged  in  the  indictment,  to 
wit,  April  8,  1919,  or  theretofore?  The  chil- 
dren in  question  were  boys  aged  11  and  12 
years  respectively,  and  they  did  not  testify 
in  the  case.  The  wife  did.  Her  evidence,  con- 
densed, showed  that  prior  to  April,  1919,  her 
husband  worked  In  Mexico,  and  that  while 
there  he  sent  her  $126  per  month ;  that  she 
had  two  boys  rooming  with  her  who  paid  her 
$40  per  month,  and  another  roomer  who 
paid  her  $25  per  month;  and  that  she  was  a 
teacher  and  earned  about  $40  per  month  for 
teaching — making  a  total  Income  of  $230  per 
month.  Her  husband  lost  his  position  in 
Mexico  about  April  1st,  and  came  home.  On 
April  15th,  she  moved  to  2305  Genesee  street, 
in  the  city  of  Houston,  and  appellant  paid  a 
month's  rent  for  her  in  advance,  and  gave  her 
$40,  since  which  time  he  has  given  her  noth- 
ing; and  she  further  stated  that  since  she 
moved  to  Genesee  street  her  husband  had  not 
lived  with  her.' 

It  further  appears  that  after  this  indict- 
ment was  returned  against  |appeUant,  on 
June  2d,  he  agreed  to  pay  to  his  wife  and 
children  $60  per  month,  none  of  which  had 
been  paid  at  the  time  of  the  trial,  June  24th. 
This  is  the  substance  of  the  state's  case. 

For  appellant,  it  was  shown  that  while  in 
Mexico  his  salary  was  $150  per  month  and 
expenses;  that  be  sent  his  wife  regularly 
$125  per  month;  that  when  he  lost  bis  said 
position  he  came  home,  bringing  some  little 
presents,  and  when  he  arrived  he  found  his 
wife  In  bed,  and  that  she  refused  to  kiss  him, 
and  told  him  she  would  not  kiss  him  and  did 
not  want  to  live  with  him  and  wanted  a  di- 
vorce. This  was  about  April  1st  The  house 
they  lived  in  cost  $25  per  month  rent,  and 
about  April  15th  the  wife  rented  a  house  on 
Genesee  street  at  $30  per  month.    Appellant 


paid  the  first  month's  rent  and  gave  her  $40. 
Appellant's  further  uncontradicted  testimony 
was  that  when  he  came  home  he  went  to 
work  for  the  Gulf  Coast  Realty  Company,  sel- 
ling real  estate,  and  that  his  actual  anming* 
since  his  return  to  the  time  of  the  trial  had 
not  been  $15,  all  told.  He  also  said  that  when 
he  agreed  to  give  his  family  $60  per  month 
he  fully  intended  to  do  so,  bat  had  had  no 
money  to  pay  it  with;  that  it  was  his  In- 
tention to  pay  said  amount  out  of  his  first 
earnings.  It  also  appears  that  prior  to  the 
trial  the  wife  had  brought  suit  against  ap- 
pellant for  divorce  and  he  had  filed  a  cross- 
action  asking  for  the  custody  of  the  two 
children,  and  had  enjoined  her  from  taking 
them  out  of  the  Jurisdiction  of  the  court  On 
cross-examination,  the  wife  made  the  follow- 
ing statement:  "It  is  true  that  from  the 
time  he  got  back  that  I  refused  to  have  any- 
thing to  do  with  him  as  a  wife;  refused  to- 
perform  the  duties  of  a  wife." 

[3]  We  think  this  evidence  Just  the  opposite 
to  that  necessary  to  support  the  propositions 
laid  down  by  the  article  under  which  this 
prosecution  was  had.  Instead  of  appellant 
leaving  the  wife  and  children  willfully  and 
without  justification,  it  appears  beyond  ques- 
tion from  the  wife's  own  lips  that  notwith- 
standing he  had  sent  her  five-sixths  of  his 
salary  while  absent,  from  the  very  day  of  his 
return  she  refused  to  have  anything  to  do 
with  him  as  a  wife,  or  to  perforator  him 
any  duties  as  a  wife.  Such  refusal  on  her 
part  is  not  shown  to  have  been  with  any 
excuse  or  reason,  and  such  refusal,  in  our 
opinion,  would  be  ample  justification  for  any 
failure  on  his  pert  to  further  support  her. 
Marriage  is  a  partnership,  with  mutual  obli- 
gations and  duties,  and  when  either  party  re- 
fuses to  meet  the  fair  demands  of  the  partner- 
ship contract  the  law  will  not  compel  of  the 
other  party  a  further  observance  of  them. 

It  is  a  Just  law  written  on  our  statute  books 
which  penalizes  the  husband  and  father  who 
willfully  shirks  his  part  of  the  marital  burden; 
but  a  thousand  precepts  from  the  hands  of 
the  Great  Law- Writer  of  the  Universe,  re- 
inforced by  every  unwritten  law  of  nature, 
impose  upon  both  husband  and  wife  duties 
and  obligations  to  which  they  must  respond; 
and  based  on  our  concept  of  the  graver  char- 
acter of  the  responsibility  of  both  to  the  be- 
hest of  these  divine  laws,  we  unhesitatingly 
hold  that  If  the  wife  trampled  upon  the  sac- 
red duties  of  a  wife  to  her  husband  at  a  time 
when  he  was  fully  meeting  and  performing 
his  part  of  such  contract  such  violation  of 
the  laws  of  God  and  nature  should  justify 
him,  in  the  eyes  of  the  laws  of  man,  in  with- 
holding further  compliance  with  his  duty  to 
her.  The  facts  In  testimony  show  that  while 
he  had  means  he  gave  her  the  larger  portion 
of  same,  and  that  even  after  she  turned  away 
from  him,  and  after  the  date  laid  In  the  in- 
dictment, he  paid  her  house  rent  and  gave 
her  more  money  than  he  earned — probably 
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the  remnant  left  him  from  the  days  when  his 
wages  were  larger.  There  is  nothing  in  the 
record  suggesting  any  attitude  of  willfulness 
tn  the  appellant's  failure  to  pay  after  he  lost 
his  position,  nor  that  he  did  not  desire  or  in- 
tend to  support  his  children.  He  asked  for 
them  tn  the  divorce  proceedings,-  and  enjoined 
the  'wife  from  taking  them  away  from  the 
county.  He  swore  that  out  of  the  first  money 
he  might  make  from  his  new  work  he  intend- 
ed to  pay  the  amount  he  had  agreed  to  con- 
tribute to  the  wife,  who  voluntarily  refused 
to  meet  her  duties  to  him. 

[4]  We  do  not  like  to  overturn  verdicts  for 
insufficiency  of  evidence,  but  when  the  testi- 
mony shows  that  the  husband  did  not  desert 
the  wife  but  in  truth  and  in  fact  she  turned 
from  him,  that  he  did  not  willfully  neglect  or 
refuse  to  provide  for  her  or  his  children  but 
gave  to  them  all  or  the  major  part  ef  his 
earnings,  and  that  at  the  time  laid  in  the 
Indictment  they  were  not  in  distress  or  neces- 
sitous circumstances  but  had  house  rent  paid 
and  money  beside,  and  nothing  appears  which 
combats  his  expressed  intention  to  meet  the 
requirements  of  the  law  when  financially  able 
so  to  do,  we  will  not  hesitate  to  say  that  the 
verdict  is  against  the  law  and  the  evidence. 
See  Irving  v.  State,  73  Tex.  Cr.  R  616,  106 
8.  W.  1166;  Wallace  v.  State,  210  S.  W.  206. 
The  judgment  of  the  trial  court  is  reversed, 
and  the  cause  remanded. 


DAVIS  v.  STATE.     (No.  8687.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  2S, 
1920.) 

Husband  and  wrra  €=3902— Wire  innrr  be 

IN        NXCK8SITOUB       CIBOUHSTANOES       WHEW 
CHABOIMG    HUSBAND    WITH    DKSKSTION. 

Where  wife,  at  time  of  preferring  charge 
against  husband  for  desertion  under  Vernon's 
Ann.  Pen.  Code  1916,  art.  640a,  had  $110,  con- 
viction will  not  be  sustained;  the  wife  not  be- 
ing in  destitute  and  necessitous  circumstances. 

Appeal  from  Kendall  County  Court;  J.  A. 
Phillip,  Judge. 

Harvey  Davis  was  convicted  of  wife  de- 
sertion, and  he  appeals.  Reversed  and  re- 
manded. 

Joe  H.  H.  Graham  and  W.  C.  Linden,  both 
of  San  Antonio,  for  appellant 

Alvin  M.  Owsley,  Asst  Atty.  Geo,  for  the 
State. 

LATTIMORE,  J.  Appellant  was  convict- 
ed in  die  county  court  of  Kendall  county  of 
the  offense  of  wife  desertion,  as  denned  by 
article  640a,  Vernon's  Penal  Code,  and  his 
punishment  fixed  at  a  fine  of  $25. 

It  appears  from  the  facts  in  the  case  that 


in  January,  1918,  appellant  and  Irene  Da- 
vis were  married,  the  same  being  what  she 
called  a  "forced"  marriage;  beginning  on 
March  4th  of  said  year  appellant  gave  to 
her  $2  per  week  up  to  the  1st  of  May,  and 
that  beginning  on  May  6th  of  said  year  he 
gave  her  $3.50  per  week  up  to  and  including 
the  last  week  of  August  of  said  year,  and  on 
September  1,  1918,  he  went  into  the  army. 

On  November  25th  of  said  year  appellant's 
wife  received  from  the  United  States  Gov- 
ernment two  checks  of  $40  each,  and  on  Jan- 
uary 22,  1919,  she  received  from  said  gov- 
ernment two  checks  for  the  same  amount. 
She  says  she  "reckons  this  was  what  the 
government  gave  her  out  of  appellant's  pay 
as  a  soldier,"  and  that  she  "did  not  reckon 
she  would  have  gotten  It  if  he  had  not  been 
a  soldier." 

It  thus  appears  that  from  the  date  of  the 
marriage  in  January,  1918,  up  to  September 
1,  1918,  appellant  gave  his  wife  $77.50,  which 
seems  to  have  satisfied  her,  for  she  made  no 
complaint  against  him.  -  From  September, 
1918,  to  March,  1919,  he  gave  her  $160,  and 
she  had  him  indicted  for  failing  to  support 
her.  This  is  rather  difficult  to  understand. 
It  is  possible,  however,  that  what  had  suffic- 
ed for  her  needs  before  she  became  the  wife 
of  a  soldier  in  the  army  of  the  greatest  gov- 
ernment in  the  world  was  no  longer  suffi- 
cient to  keep  her  from  being  in  destitute  and 
necessitous  circumstances  after  he  donned 
his  uniform. 

She  further  testified  that  she  received  an- 
other small  allotment  check  of  $6.33  on  the 
day  she  went  before  the  grand  jury  and  had 
him  indicted,  in  March,  1919;  and  at  that 
time  she  had  $36  balance  in  the  bank  and 
$74  in  money  besides.  Unfortunately,  or  per- 
haps from  appellant's  angle  of  vision  for- 
tunately, having  that  amount  of  money  at 
the  time  the  charge  was  laid  against  appel- 
lant would  seem  to  remove  from  the  case 
one  of  its  necessary  elements,  to  wit,  that 
the  wife  must  be  in  destitute  and  necessi- 
tous circumstances  before  the  case  will  be 
supported  by  the  evidence.  It  seems  to  us, 
therefore,  that  we  will  have  to  reverse  this 
case  for  the  insufficiency  of  the  testimony. 
We  held  in  Mercardo's  Case,  218  S.  W.  491, 
this  day  banded  down,  and  in  former  deci- 
sions, that  three  requisites  must  appear  af- 
firmatively from  the  evidence  in  a  case  of 
this  kind,  the  lack  of  either  of  which  will 
be  fatal  to  the  conviction.  One  of  these 
three  requisites  was  that  the  wife  or  chil- 
dren, as  the  case  may  be;  must  be  in  desti- 
tute and  necessitous  circumstances  at  the 
time  the  charge  was  brought. 

Such  being  our  view  of  the  law,  and  the 
undisputed  facts  showing  that  when  she  had 
appellant  arrested  the  wife  had  more  money 
than  was  contributed  to  her  support  by  him 
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from  January  to  September,  1918,  and  that 
she  was  not  In  fact  in  destitute  and  necessi- 
tous circumstances,  much  as  we  regret  to  dis- 
turb the  verdict  of  the  Jury,  our  regard  for 
the  due  administration  and  application  of 
the  law  compels  us  to  reverse  and  remand 
this  case;  and  it  is  so  ordered. 


GRIFFIN  v.  STATE.     (No.  6647.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  21, 
1920.) 

1.  Statutes  «=»47— As  to  automobile  lights 
void  fob  indwinitene88. 

Acts  36th  Leg.  (1919)  c.  161,  g  la,  amend- 
ing Acts  35th  Leg.  (1917)  c.  207,  \  9,  making 
it  unlawful  to  operate  automobile,  motorcycle, 
or  bicycle  with  front  lamps  projecting  forward 
a  light  of  such  glare  and  brilliancy  as  to  seri- 
ously interfere  with  the  sight  of  or  temporarily 
blind  the  vision  of  a  driver  of  a  vehicle  ap- 
proaching from  an  opposite  direction,  held  void 
for  indefiniteness;  the  glare  and  brilliancy  not 
being  described  by  any  standard,  in  view  of 
Penal  Code,  art  6,  and  Const  art  1,  f  10. 

2.  Criminal  law  <8=»1S— Cbimiwal  statutes 

MUST    BE   DEFINITE. 

The  law  requires  a  certain  degree  of  defi- 
niteness  in  denouncing  acts  as  criminal. 

Appeal  from  Tarrant  County  Court;  Hugh 
L.  Small,  Judge. 

J.  H.  Griffin  was  convicted  of  violating 
Acts  36th  Leg.  c.  161,  §  la,  amending  Acts 
35th  Leg.  c.  207,  {  9,  and  he  appeals.  Revers- 
ed, and  prosecution  dismissed. 

Baskin,  Eastus  &  Ammerman  and  David 
Greines,  all  of  Ft  Worth,  for  appellant. 

Alvin  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  The  appellant  Is  under  con- 
viction for  a  misdemeanor  for  violating  the 
following  statute: 

"It  shall  be  unlawful  for  any  person  to  oper- 
ate an  automobile,  motorcycle  or  bicycle,  up- 
on the  public  highways  of  this  state,  at  night- 
time, whose  front  lamps  shall  project  forward 
a  light  of  such  glare  and  brilliancy  as  to  seri- 
ously interfere  with  the  sight  of,  or  temporarily 
blind  the  vision  of,  the  driver  of  a  vehicle  ap- 
proaching from  an  opposite  direction."  Acts 
35th  Leg.  c.  207,  §  9,  as  amended  by  Acts  36th 
Leg.  c.  161,  {  la. 

The  validity  of  this  statute  as  creating  a 
criminal  offense  is  assailed,-  and  from  the 
brief  of  counsel  for  appellant  we  take  the 
following  quotation: 

"Before  a  law,  especially  one  penal  in  its  na- 
ture, can  be  upheld  and  enforced,  there  should 
be  some  certain  standard  by  which  a  person 
could  determine  in  advance  whether  or  not  he 


is  complying  with  the  same.  But  under  this 
statute,  there  is  no  definite  legal  standard  by 
which  he  can  be  guided,  but  the  statute  leaves 
to  the  driver  of  a  vehicle  approaching  from  an 
opposite  direction,  the  determination  as  to 
whether  his  sight  is  so  seriously  interfered 
with  or  his  vision  so  temporarily  blinded  as  to 
constitute  the  person  using  such  lamps  guilty 
of  a  violation  of  a  law  of  the  state  of  Texas, 
for  which  he  should  be  punished.  The  deter- 
mining factor  of  the  guilt  or  innocence  of  the 
accused  is  to  be  determined  by  the  effect  of  the 
light  upon  the  vision  upon  each  individual  driv- 
er of  a  vehicle  in  the  opposite  direction,  tak- 
ing no  consideration  of  the  fact  that  it  would 
take  a  more  glaring  and  brilliant  light  to  tem- 
porarily blind  or  interfere  with  the  vision  *f 
one  man  than  it  would  with  another.  In  fact  it 
is  dependent  upon  the  sight  and  vision  of  each 
individual  who  happens  to  be  driving  a  vehicle, 
approaching  in  the  opposite  direction,  and  not 
upon,  any  definite  legal  standard." 

[1 , 2]  From  our  investigation  of  the  sub- 
ject, we  are  of  the  opinion  that  the  act  is 
not  sufficiently  definite.  The  law  requires  a 
certain  degree  of  deflnlteness  in  denouncing 
acts  as  criminal.  Lewis'  Sutherland  on  Stat- 
utory Construction,  vol.  1,  p.  86.  Our  stat- 
ute declares  that  those  penal  laws  which 
are  of  such  doubtful  construction  that  they 
cannot  be  understood,  either  from  the  lan- 
guage In  which  they  are  expressed  or  from 
some  written  law  of  the  state,  are  wholly- 
inoperative.  Penal  Code,  art  6.  That  the 
act  in  question  comes  within  this  classifica- 
tion we  think  is  illustrated  by  the  decided 
cases.  The  recent  case  of  Cogdell  v.  State, 
81  Tex.  Cr.  It.  66,  193  S.  W.  675,  Is  one  in 
which  a  statute,  making  It  unlawful  to  ex- 
pose for  sale  feedstuff  with  a  label  describ- 
ing it  as  containing  "substantially"  a  larger 
percentage  of  protein,  fat,  etc.,  or  a  smaller 
quantity  of  crude  fiber,  etc,  was  held  bad  on 
account  of  the  indefinite  character  of  the 
term  "substantially." 

The  case  of  Cook  v.  State,  26  Ind.  App. 
278,  69  N.  E.  489,  was  one  in  which  a  statute 
was  under  consideration  which  declared  It 
unlawful,  when  the  road  was  In  condition  to 
be  injured  by  heavy  hauling,  to  haul  a  load 
of  more  than  a  certain  weight  named  on  a 
"narrow-tired"  wagon,  or  of  a  certain  weight 
named  on  a  "broad-tired"  wagon.  The  stat- 
ute was  held  bad,  the  court  using  in  part  the 
following  language: 

"There  must  be  some  certain  standard  by 
which  to  determine  whether  an  act  is  a  crime 
or  not,  otherwise  cases  in  all  respects  similar, 
tried  before  different  juries,  might  rightfully 
be  decided  differently,  and  a  person  might  prop- 
erly be  convicted  to  one  county  for  hauling 
over  a  turnpike  in  that  county,  and  acquitted 
in  an  adjoining  county  of  a  charge  of  hauling 
the  same  load  on  the  same  wagon  over  a  turn- 
pike in  like  condition  in  the  latter  county,  be- 
cause of  the  difference  of  conclusions  of  dif- 
ferent judges,  and  juries,  based  upon  their  in- 
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dividual  views  of  what  should  be  the  standard 
of  comparison  of  tires,  derived  from  their  vary- 
ing experiences  or  the  opinions  of  witnesses  as 
to  what  difference  of  width  of  tires  would  con- 
stitute one  wagon  a  narrow-tired  wagon  and 
another  a  broad-tired  wagon." 

The  appellate  courts  of  the  state  of  Geor- 
gia have  declared  unenforceable  as  a  crimi- 
nal statute  one  which  made  It  an  offense  to 
operate  an  automobile  "at  a  rate  of  speed 
greater  than  is  reasonable  and  proper,  hav- 
ing regard  to  the  traffic  and  use  of  such 
highway,  or  so  as  to  endanger  the  life  or 
limb  of  any  person  or  safety  of  any  prop- 
erty." Strickland  v.  Whatley,  142  Ga.  802, 
83  S.  E.  856 ;  Elsbery  v.  State,  12  Ga.  App. 
86,  76  S.  E.  779. 

In  V.  S.  v.  Capital  Traction  Co.,  a  statute 
making  it  an  offense  for  a  street  railway 
company  to  fall  to  supply  a  sufficient  number 
of  cars  to  accommodate  all  persons  desirous 
of  using  the  cars  "without  crowding  said 
cars,"  but  which  does  not  define  "crowding," 
was  held  too  Indefinite  and  uncertain  to  be 
enforced,  since  an  Indictment  therein  would 
not  comply  with  the  constitutional  require- 
ment' that  the  accused  shall  "be  informed  of 
the  nature  and  cause  of  the  accusation." 
34  App.  D.  a  592,  19  Ann.  Oas.  68. 

Among  the  cases  cited  supporting  this 
holding  are:  Augustine  v.  State,  41  Tex.  Cr. 
R.  39,  62  S.  W.  77,  96  Am.  St  Rep.  765,  In 
which  the  holding  was  that  a  statute,  de- 
fining an  offense  as  "murder  by  mob  vio- 
lence," was  so  uncertain  as  to  Tender  It  in- 
operative; State  v.  Gaster,  45  La.  Ann.  636, 
12  South.  739,  in  which  the  statute  denounc- 
ed and  punished  as  a  crime  on  the  part  of 
civil  officers  "any  misdemeanor  in  the  execu- 
tion of  their  respective  offices,"  and  was  held 
void,  In  that  it  failed  to  designate  or  describe 
the  acts  embraced  within  the  term  "misde- 
meanor"; Hewitt  v.  State  Board  of  Exami- 
ners, 148  Cal.  590,  84  Pac  39,  3  I*  R.  A.  (N. 
S.)  896,  113  Am.  St  Rep.  815,  In  which  a 
statute  enforcing  the  forfeiture  of  a  physi- 
cian's license  for  publishing  an  advertise- 
ment containing  "grossly  Improbable  state- 
ments" was  held  uncertain  and  void. 

Justice  Brewer,  in  the  case  of  Tozer  v.  V. 
S.  (C.  C.)  52  Fed.  919,  holding  inoperative 
a  statute,  expressed  himself  as  follows: 

"But,  in  order  to  constitute  a  crime,  the  act 
must  be  one  which  the  party  is  able  to  know  in 
advance  whether  it  is  criminal  or  not.  The 
-criminality  of  an  act  cannot  depend  uponwheth- 
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er  a  jury  may  think  it  reasonable  or  unreason- 
able. There  must  be  some  definiteness  and  cer- 
tainty." 

In  the  case  of  Ex  parte  Jackson,  45  Ark. 
164,  the  statute  ,  was  one  which  declared 
It  a  misdemeanor  to  commit  any  act  "Inju- 
rious to  the  public  health,  or  public  morals, 
or  to  the  perversion  or  obstruction  of  public 
Justice,  or  the  due  administration  of  the 
laws."    Of  this  the  court  said: 

"We  cannot  conceive  how  a  crime  can,  on 
any  sound  principle,  be  denned  in  so  vague  a 
fashion.  Criminality  depends,  under  it,  upon 
the  moral  idiosyncrasies  of  the  individuals  who 
compose  the  court  and  jury.  The  standard  of 
crime  would  be  ever-varying,  and  the  courts 
would  constantly  be  appealed  to  as  the  instru- 
ments of  moral  reform,  changing  with  all  fluc- 
tuations of  moral  sentiment.  The  law  is  sim- 
ply null.  The  Constitution,  which  forbids  ex 
post  facto  laws,  could  not  tolerate  a  law  which 
would  make  an  act  a  crime,  or  not,  according 
to  the  moral  sentiment  which  might  happen  to 
prevail  with  the  judge  and  jury  after  the  act 
had  been  committed." 

We  believe  the  criticism  of  the  appellant 
which  we  have  quoted.  Is  a  just  one.  The 
statute  la  so  framed  aa  to  be  obnoxious  to 
the  rule  which  requires  some  degree  of  cer- 
tainty In  Informing  one  accused  of  a  crime 
of  the  nature  of  the  accusation  against  him, 
to  which  he  is  entitled  under  article  1,  f  10, 
of  the  Constitution.  In  the  statute  the  glare 
and  brilliancy  denounced  as  criminal  are 
such  as  to  "seriously  Interfere  with  the  sight 
or  temporarily  blind  the  vision  of  the  driver." 
What  degree  of  interference  is  serious  is  a 
matter  not  fixed  by  the  Legislature;  the 
glare  and  brilliancy  are  not  described  by  any 
standard  that  Is  certain,  that  may  be  known 
In  advance  by  the  citizen;  nor  is  there  by 
the  Legislature  any  rule  fixed  for  deciding 
at  what  point  they  reach  the  prohibited  de- 
gree of  brilliancy.  Whether  the  act  be  crimi- 
nal or  lawful  Is  made  to  depend  largely  up- 
on the  peculiarities  that  may  affect  the  vision 
of  the  driver  of  the  approaching  vehicle: 

That  the  statute  is  commendable  In  pur- 
pose, that  It  strikes  at  an  annoying  evil,  is 
not  to  be  questioned;  but  Its  terms  are  so 
vague  that  we  are  constrained  to  bold  that 
under  the  principles  obtaining  In  the  fram- 
ing of  criminal  statutes,  It  Is  Inoperative  and 
unenforceable  as  denouncing  a  crime.  It  is 
therefore  ordered  that  the  Judgment  be  re- 
versed, and  the  prosecution  dismissed. 
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JOHNSON  r.  STATE.    (No.  B637.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  28, 
1920.) 

1.  criminal  law  «j=>366(4)'  —  houicidb  <s=> 
214(1)  —  Statement  identittinq  accused 
not  dtino  declaration  ob  bes  gestae. 

A  statement  of  deceased  that  he  was  glad 
that  the  officers  got  the  right  man,  made  when 
an  officer  said  that  he  had  "arrested  the  right 
man,"  was  not  admissible  as  a  dying  declaration, 
nor  as  res  gestae. 

2.  Homicide  «$=»203(3)  —  Physician's  asseb- 
tion  not  fbofeb  predicate  fob  dtino  deo- 
labation. 

Testimony  that  physician  told  deceased  that 
his  wound  was  a  "serious  one"  and  "he  thought 
fatal"  was  not  a  sufficient  predicate  upon  which 
to  permit  the  introduction  of  a  statement  then 
made  by  deceased  as  a  dying  declaration. 

8.  Homicide  $s»218  —  Predicate  fob  dying 
declaration  a  question  fob  juby  where 

DOUBTFUL. 

Wherever  there  is  a  doubt  as  to  a  dying 
declaration  that  involves  a  doubt  as  to  the  law 
and  fact,  the  jury  should  be  left  untrammeled 
to  decide  whether  a  proper  predicate  had  been 
'  laid,  and  Instructed  that  if  they  do  not  so  find 
they  should  not  consider  it 

4.  Criminal  law  «=>419,  420(8)  —  Reasons 
fob  act  based  on  hearsay  statements  in- 
admissible. 

In  a  homicide  case,  it  was  error  to  permit 
an  officer  as  witness  for  the  state  to  give  the 
reasons  why  he  discharged  from  custody  per- 
sons whom  he  arrested  prior  to  the  arrest  of 
accused ;  such  being  matters  with  which  accus- 
ed had  no  concern,  and  the  reasons  operating 
upon  the  mind  of  the  officers  being  impressions 
he  received  from  hearsay  statements, 

5.  Homicide  «=>124— One  may  kill  to  be- 
coveb  stolen  money. 

One  giving  chase  to  another  who  has  stolen 
his  money  is  justified  in  trying  to  recover  his 
money,  and  may  go  even  to  the  extent  of  shoot- 
ing the  person  who  has  taken  it,  under  Pen. 
Code  1911,  art.  1106,  subd.  8. 

6.  Homicide  «3=>50  —  Killing  third  febson 
interfering  while  chasing  thief  to  re- 
cover property  no  greater  crime  than 
manslaughter. 

Where  a  person  from  whom  money  has 
been  stolen  is  chasing  the  person  who  took  it, 
and,  while  agitated  by  reason  of  the  theft, 
kills  a  third  person  who  he  believes  is  inter- 
fering to  prevent  his  recovery  of  the  money, 
he  could  not  be  guilty  of  any  higher  offense 
than  manslaughter. 

7.  Homicide  «=»303— Instruction  as  to  bight 
to  becover  stolen  money  too  limited. 

In  a  homicide  case  where  a  third  person 
was  killed  by  accused  while  chasing  one  who 
had  stolen  his  money  for  the  purpose  of  recov- 
ering the  same,  accused  believing  such  third 
person  to  be  interfering  to  prevent  his  recov- 
ering his  money,  a  charge  that  if  accused  kill- 
ad  in  defense  of  his  property  he  would  not  be 


guilty  of  any  higher  offense  than  manslaughter 
was  too  limited,  as  he  was  not  trying  to  defend 
his  property,  but  was  chasing  another  to  recov- 
er money  after  it  had  been  stolen. 

8.  Homicide   <8=»293  —  Failure  to    subictt 
whetheb  third  person  killed   deceased 

ERROR. 

In  a  homicide  case  where  a  witness  for  the 
state  testified  that  five  minutes  after  the  shoot- 
ing deceased  told  him  that  a  person  other  than 
accused  had  shot  him,  the  court  erred  in  refus- 
ing to  submit  to  the  jury  the  question  as  to 
whether  or  not  such  third  person  and  not  ac- 
cused killed  deceased. 

9.  Criminal  law  <s=>366(6)  —  Statement  or 

DECEASED  ADMISSIBLE  AS  BES  GE8T.S. 

A  statement  by  deceased  five  minutes  after 
the  shooting  that  it  was  a  certain  person  other 
than  defendant  who  shot  him  was  admissible  a* 
res  gestae. 

10.  Criminal  law  <s=>327— Burden  on  state: 
to  disprove  statement  of  own  witness. 

Where  witness  for  the  state,  being  examin- 
ed by  the  state,  testified  that  five  minutes  aft- 
er the  shooting  deceased  told  him  that  a  cer- 
tain person  other  than  accused  had  shot  him, 
the  burden  devolved  upon  the  state  to  disprove 
the  statement. 

11.  Jury  <£=»70(1)  —  Jurors  selected  fob 
service  during  term  must  fib8t  be  used 
before  drawing  from  list  drawn  fob  spe- 
cial venire  list. 

Under  Vernon's  Ann.  Code  Cr.  Proc  1916, 
art.  661,  jurors  selected  for  jury  service  during 
the  term  must  first  be  economised  and  used, 
and  until  this  has  been  done  a  list  of  jurors 
drawn  for  special  venire  list  are  not  authorized 
to  be  placed  in  the  jury  box  and  drawn  to  serve 
on  special  venire,  and  where  the  names  of  all 
the  petit  jurors  and  those  specially  drawn  for 
special  venire  service  are  all  placed  in  the  box 
at  once,  a  special  list  drawn  therefrom  includ- 
ing some  of  each  kind  of  jurors  was  not  a 
proper  venire. 

12.  Criminal  law  <8=»1166%(K)  —  Improper 

DRAWING    OF    JURY    REVERSIBLE    ERROR    RE- 
GARDLESS OF  INJURY. 

Since  an  accused  is  entitled  to  that  char- 
acter of  jury  trial  provided  by  law,  it  is  rever- 
sible error  to  draw  a  jury  in  any  other  manner 
than  that  provided  by  law;  the  question  of  in- 
jury not  entering  into  the  case. 

Appeal  from  IMstrict  Court,  San  Augustine 
County;  Garland  Smith,  Special  Judge. 

O.  J.  Johnson  was  convicted  of  murder,  and 
appeals.     Reversed  and  remanded. 

Wm.  McDonald  and  El  T.  Anderson,  both 
of  San  Augustine,  and  D.  M.  Short  ft  Sons, 
of  Center,  for  appellant 

Alvln  M.  Owsley,  Asst  Atty.  Genu,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed and  given  the  death  penalty  under  charge 
of  the  murder  of  J.  B.  Yarborough. 

The   killing   occurred   in   Sabine   county. 
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On  change  of  venue  the  case  was  tried  in 
San  Augustine  county.  It  is  disclosed  by  the 
testimony  that  Yarborough  was  in  charge  of 
a  turpentine  camp  where  there  were  3  white 
men  employed  and  100  or  more  negroes.  Ap- 
pellant had  been  working  at  this  camp  about 
four  years.  His  wife  was  cooking  for  Yar- 
borough  at  the  time  of  the  homicide,  though 
temporarily  absent  on  a  brief  visit  to  her 
daughter.  On  the  night  of  and  prior  to  the 
homicide  appellant  had  been  at  the  house  of 
John  Bostick,  who  was  living  with  a  woman 
by  the  name  of  Nelly  Baldwin.  Their  rela- 
tions seems  to  have  been  of  an  illicit  nature. 
Bostick  is  known  throughout  the  record  under 
the  nickname  of  'It"  While  at  Bostick's,  or 
"If  s,"  house  appellant  had  been  treating  the 
crowd  present  to  moonshine  whisky,  and  ex- 
hibited money  while  doing  .so.  He  and  the 
woman  left  Bostick's  house,  and  directly  she 
returned  and  went  through  the  house,  close- 
ly followed  by  appellant.  Almost  immediate- 
ly after  the  two  passed  through  the  house  they 
were  heard  quarreling  a  short  distance  away. 
This  was  about  10  o'clock  at  night  Appel- 
lant was  chasing  her  to  recover  from  or  make 
her  give  him  the  remainder  of  the  money  that 
she  had  stolen  from  him.  The  evidence  indi- 
cates that  she  had  returned  some  of  it  and 
he  was  claiming  that  she  still  had  three  $10 
bills.  He  told  her  that  she  must  return  the 
money  or  he  purposed  killing  her.  At  this 
juncture  Mr.  Yarborough  appeared  upon  the 
scene  armed  with  a  shotgun.  He  demanded 
to  know  the  cause  of  the  trouble,  and  was  in- 
formed by  appellant  that  the  woman  had 
taken  his  money  and  if  she  did  not  return  it 
he  was  going  to  kill  her.  having  his  pistol  in 
his  hand.  A  brief  conversation  occurred  and 
Yarborough  said  he  would  make  the  woman 
turn  over  the  money,  and  demanded  that  ap- 
pellant hand  him  the  pistol,  and  reached  for 
it  The  pistol  was  discharged,  the  ball  enter- 
ed Yarborough's  right  side  about  the  tenth 
rib,  passing  out  a  little  higher  on  the  opposite 
side.  (Deceased's  right  hand  is  shown  to  have 
been  powder-burned.  Within  five  minutes  a 
white  witness  reached  Mr.  Yarborough's  resi- 
dence, found  him  shot  and  Yarborough  made 
the  statement  to  him  that  "Old  It  shot  me." 
(This  was  the  negro  named  John  Bostick.) 
"It"  or  John  Bostick,  and  Nelly  Baldwin 
were  arrested,  taken  to  the  commissary,  and 
handcuffed.  Later  some  negroes  brought  a 
pistol  to  one  of  the  white  men.  Whatever  in- 
formation was  conveyed  to  him  was  followed 
by  the  officer  arresting  the  defendant  and  dis- 
charging from  custody  Bostick  and  Nelly 
Baldwin.  The  testimony  shows  that  the 
pistol  handed  the  officer  showed  one  cartridge 
discharged,  and  was  about  a  44  caliber.  The 
officer,  on  reaching  appellant's  residence 
found  him  on  the  inside  with  the  door  locked, 
which  he  entered.  Appellant  was  sitting  on 
or  standing  by  the  bed,  and  his  gun  and  pis- 
tol were  on  the  bed.  These  were  taken  and 
appellant  arrested  and  carried  about  ten 
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miles  to  the  county  seat  Hemphill.  The  next 
morning  after  the  officer  returned  be  called 
upon  Mr.  Yarborough  and  had  a  conversation 
with  him.  The  details  of  this  conversation 
are  not  given,  but  it  seems  to  have  been  rath- 
er an  extended  one.  In  this  conversation 
the  officer  informed  Yarborough  that  he  had 
"arrested  the  right  man."  This  statement  of 
the  officer  was  excluded  by  the  court,  and  the 
Jury  instructed  to  disregard  it  but  the  wit- 
ness was  permitted  to  testify  that  Yarbor- 
ough stated  he  was  glad  they  had  got  the 
right  man.  Objection  was  also  urged  to  this, 
and  overruled. 

[1-3]  We  are  of  opinion  this  testimony 
should  have  been  excluded.  It  was  not  a  dy- 
ing declaration,  nor  was  it  res  gestae.  If  it  be 
granted  that  the  circumstances  were  suffi- 
cient to  lay  the  predicate  for  dying  declara- 
tions, this  statement  of  deceased  that  he  was 
glad  they  got  the  right  man  would  not  be  a 
dying  declaration.  We  are  of  opinion,  how- 
ever, that  under  the  cases  of  Craven  v.  State, 
40  Tex.  Cr.  B.  81,  90  8.  W.  311,  122  Am.  St 
Kep.  790,  and  Phillips  v.  State,  60  Tex.  Or. 
B,  129,  94  S.  W.  1051,  a  proper  predicate  had 
not  been  laid.  In  that  conversation  there 
seems  to  have  been  no  predicate  laid.'  How- 
ever, Dr.  Cousins  testified  he  had  Informed 
deceased  prior  to  making  this  statement  that 
his  wound  was  a  "serious  one"  and  "he 
thought  fatal."  If  this  was  all  the  predicate 
laid,  under  the  authorities  above  cited  it 
would  not  be  sufficient  and  the  testimony 
should  not  have  gone  to  the  Jury  for  want  of 
a  proper  predicate.  While  in  this  connection 
it  may  also  be  stated  that  where  the  predi- 
cate is  of  a  doubtful  nature  the  court 
should  instruct  the  Jury  under  what  circum- 
stances they  could  consider  such  declaration 
and  under  what  circumstances  they  should 
not  Wherever  there  is  doubt  as  to  the 
dying  declaration  that  Involves  a  doubt  as  to 
the  law  and  the  facts,  the  Jury  should  be 
left  untrammeled  to  decide  whether  a  proper 
predicate  had  been  laid,  and  instructed  it 
they  do  not  so  find  they  should  not  consider 
it  Upon  another  trial  the  above  charge 
should  be  given  if  the  testimony  be  admitted. 

[4]  There  is  also  an  exception  reserved 
which  we  think  should  have  been  sustained 
in  regard  to  the  reasons  given  by  the  officer 
why  he  discharged  Bostick  and  Nelly  Bald- 
win. These  were  matters  with  which  the  de- 
fendant had  no  concern,  and  the  reasons  oper- 
ating upon  the  mind  of  the  officer  were  im- 
pressions he  received  from  hearsay  state- 
ments that  he  received  from  others.  These 
matters  were  not  admissible  against  appel- 
lant It  was  but  the  officer's  opinion  that  he 
had  made  a  wrong  arrest  of  those  two  par- 
ties and  a  correct  arrest  as  to  appellant 
This  was  a  serious  issue  in  the  case  and  one 
of  tile  controlling  questions.  This  was  but 
the  officer's  opinion  and  not  the  facts.  Wheth- 
er Bostick  or  appellant  shot  Yarborough  was 
a   serious  question.     If  when  Yarborough 
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came  upon  the  scene  where  appellant,  If  it 
was  appellant,  and  Nelly  Baldwin  were,  and 
they  were  quarreling,  he  was  within  a  few 
feet  of  the  man  who  fired  the  shot,  he  was 
sufficiently  close  to  show  that  his  hand  was 
powder-burned.  Under  these  conditions  in 
five  minutes  he  made  the  statement  that  it 
was  "It,"  or  Bostick,  who  killed  him.  He 
did  not  mention  or  indicate  that  appellant 
was  present  or  had  anything  to  do  with  it. 
The  evidence  also  shows  that  the  pistol  ob- 
tained by  the  officer  had  one  cartridge  dis- 
charged. This  was  furnished  him  before  he 
went  to  appellant's  house  and  made  the  ar- 
rest. When  he  arrested  appellant  he  found 
appellant's  pistol  on  the  bed,  and  the  pistol 
was  not  the  same  one,  for  he  obtained  the 
first  pistol  before  he  went  to  appellant's 
house.  As  we  gather  from  this  record  there 
was  no  attempt  to  show  appellant  had  two 
pistols.  If  Bostick  killed  Xarborough,  appel- 
lant should  have  been  acquitted.  These  mat- 
ters are  mentioned  Incidentally,  because  the 
Issue  was  sharply  contested  that  appellant 
did  the  killing;  that  Bostick  may  have  done 
so.  It  seems  that  Xarborough  had  thereto- 
fore Intervened  between  Bostick  and  Nelly 
Baldwin  in  their  quarrels.  This  brings  also 
the  question  of  charges. 

[f-S]  Appellant  claimed  under  the  law  of 
self-defense,  on  the  facts  as  made  by  the 
state,  that  he  would  have  had  the  right  to  kill 
Nelly  Baldwin;  she  having  stolen  his  money 
at  night  from  him  and  would  not  return  It 
He  is  justified  in  this  conclusion  under  the 
terms  of  article  1105,  subd.  8,  of  the  Penal 
Code.  If  appellant  was  the  party  who  did 
the  killing,  and  was  chasing  this  woman  who 
was  charged  with  taking  his  money,  he  would 
be  Justified  in  his  action  in  trying  to  recover 
it  even  to  the  extent  of  shooting  the  woman, 
under  the  terms  of  the  article  above  cited. 
The  facts  make  it  evident  that  he  had  noth- 
ing against  Mr.  Xarborough;  and  it  is  also 
made  evident  by  the  testimony  that  appellant 
had  always  sustained  a  good  reputation  the 
four  years  he  had  been  working  at  this  tur- 
pentine camp.  If  Tarborough  interfered  un- 
der those  circumstances,  while  appellant's 
mind  was  agitated  by  reason  of  the  above  cir- 
cumstances and  he  was  trying  to  recover  his 
money,  and  appellant  believed  that  Xarbor- 
ough was  Interfering  to  prevent  his  recovery 
of  the  money,  and  that  he  either  shot  at 
the  woman  and  killed  Xarborough,  or  shot 
Xarborough  himself,  the  case,  it  occurs  to 
us,  would  not  be  one  of  murder.  The 
court  recognized  this  and  charged  the  Jury 
that  if  he  killed  in  defense  of  his  property 
he  would  not  be  guilty  of  a  higher  of- 
fense than  manslaughter.  There  is  no  tes- 
timony in  the  case  that  shows  he  had  any  an- 
tipathy to  Mr.  Xarborough,  and  whatever  is 
Involved  In  the  case  for  the  state  in  its 
strongest  light  occurred  Immediately  in  con- 
nection with  the  shooting.  The  evidence  ex- 
cludes the  idea  that  there  was  any  other  rea- 


son or  circumstance  that  pointed  to  why  Tar- 
borough was  killed,  if  appellant  shot  him. 
The  court's  charge  was  rather  limited,  and 
should  have  been  broader  in  favor  of  appel- 
lant upon  this  proposition.  He  was  not  try- 
ing to  defend  his. property,  but  he  was  chas- 
ing the  woman  and  trying  to  recover  his 
money  after  she  had  stolen  it  This  called 
for  a  full  charge,  under  the  terms  of  the  stat- 
ute above  designated,  in  favor  of  appellant  in 
trying  to  recover  his  money  from  the  woman 
Baldwin.  If  deceased  Interfered  under  those 
circumstances  and  tried  to  prevent,  or  ap- 
pellant believed  he  was  so  doing,  his  recovery 
of  the  money  from  the  woman,  he  could  not 
be  guilty  of  a  higher  offense  than  man-' 
slaughter.  There  is  a  total  absence  of  any 
Ill-will  or  malice  towards  Xarborough  on  the 
part  of  defendant,  unless  It  arose  at  the 
time  and  under  the  circumstances  already 
detailed.  As  before  stated,  the  court  should 
also  have  submitted  for  the  Jury's  considera- 
tion that  "It,"  or  Bostick,  may  have  shot 
the  deceased.  The  deceased  knew  them  well. 
They  had  been  hands  on  his  place  and  under 
his  supervision  for  some  years,  and  while  It 
was  at  night,  yet  they  were  only  a  few  feet 
apart,  and  his  statement  that  it  was  Bostick, 
or  "It,"  who  shot  him,  was  put  in  evidence 
by  the  state,  which  excluded  the  idea  of  ap- 
pellant being  guilty  of  firing  the  shot  and 
fastened  it  upon  John  Bostick,  alias  "It" 
Defendant  asked  special  charges  seeking  to 
submit  the  above  In  accord  with  the  law. 
These  were  refused. 

[1, 1  •]  There  is  a  question  also  raised  as  to 
the  admissibility  of  the  statement  of  de- 
ceased to  the  officer  within  five  minutes  of 
the  shooting  that  it  was  "Old  It  who  shot 
him."  We  believe,  as  the  record  is  presented, 
this  was  a  res  gestae  statement,  and  that  the 
court  did  not  err  In  admitting  it  This  would 
devolve  upon  the  state  the  burden  of  disprov- 
ing that  statement 

[11,12]  A  bill  of  exceptions  was  reserved 
to  the  action  of  the  court  overruling  the  mo- 
tion to  quash  the  special  venire.  The  facts 
were  admitted,  and  a  brief  statement  Is  only 
necessary.  In  drawing  the  venire  the  144 
Jurors  summoned  for  Jury  service  during  the 
term  were  placed  In  the  box.  The  Jury  com- 
missioners had  also  drawn  150  names  for  spe- 
cial venire  service.  They  were  also  placed 
in  the  box  at  the  same  time ;  the  total  num- 
ber of  names  of  Jurors  contained  In  the  box 
being  294.  Out  of  this  number  75  were  ordered 
by  the  court  to  be  drawn,  selected,  summoned, 
and  served  upon  defendant  as  the  special  ven- 
ire to  serve  in  his  case.  The  facts  were  also  ad- 
mitted to  be  true  in  this  connection  that  this 
was  the  only  special  venire  case  for  that  term 
of  court,  and  that  none  of  the  Jurors  for  the 
different  weeks  of  the  term  of  court  had  been 
drawn  on  any  special  venire;  therefore  they 
were  not  excluded  from  service  under  any  of 
the  terms  of  article  661,  Vernon's  Ann.  C.  C. 
P.  p.  356.    That  article  provides: 
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"Whenever  the  names  of  the  persons  selected 
by  the  Jury  commissioners  to  do  Jury  service 
for  the  term  shall  have  been  drawn  one  time 
to  answer  summons  to  a  venire  facias,  then  the 
names  of  the  persons  selected  by  the  said  com- 
missioners, and  which  form  the  special  venire 
list,  shall  be  placed  upon  tickets  of  similar  size 
and  color  of  paper,  and  the  tickets  placed  in  a 
box  and  well  shaken  up;  and,  from  this  box, 
the  clerk,  in  the  presence  of  the  judge,  in  open 
court,  shall  draw  the  number  of  names  required 
for  further  venire  service,  and  shall  prepare 
a  Bat  of  such  names,  in  the  order  in  which  they 
are  drawn  from  the  box,  and  attach  such  list 
to  the  writ,  and  deliver  the  same  to  the  sheriff; 
and  it  shall  furthermore  be  the  duty  of  the 
clerk,  and  he  shall  prevent  the  name  of  any 
person  from  appearing  more  than  twice  on  all 
of  such  lists." 

This  act  provides  for  drawing  venires  In 
regard  to  petit  jurors  drawn  for  service  dur- 
ing the  term.  The  only  change  as  to  former 
laws  Is  that  it  requires  the  Jury  commission- 
ers to  draw  what  is  termed  in  the  act  a  spe- 
cial venire  list  This  is  an  additional  list 
of  names  to  serve  on  special  venires  exclu- 
sively, and  these  cannot  be  called  Into  serv- 
ice until  the  Jurors  summoned  for  regular 
service  have  been  economised  under  the  terms 
of  the  act.  When  this  has  been  done  the 
clerk  shall  then  resort  to  special  venire  Ju- 
rors and  the  list  selected  specially  for  that 
purpose.  In  other  words,  the  purpose  of  the 
act  is  to  require  the  exhaustion  of  the  petit 
jurors  before  resorting  to  those  specially 
drawn  for  special  venire  service,  and  for  the 
further  purpose  of  using  those  jurors  so  spe- 
cially drawn  as  talesmen.  Moore  v.  State,  49 
Tex.  Or.  R.  029,  96  S.  W.  514.  This  in  no 
way  conflicts  with  the  recent  case  of  Elbert 
Taylor  v.  State,  221  S.  W.  — .  It  Is  unneces- 
sary to  go  Into  the  question,  or  discuss  it  in 
any  phase,  as  to  the  attitude  the  case  would 
have  been  In  had  the  jurors  for  the  term  been 
exhausted  and  talesmen  were  called.  This 
did  not  occur.  So  the  question  narrows  itself 
sharply  as  to  whether  or  not,  under  the  cir- 
cumstances depicted  in  the  bill  of  exceptions 
and  admitted  to  be  true,  the  court  erred  In 
not  quashing  this  list,  and  whether  he  erred 
in  the  manner  of  selecting  the  special  venire. 

As  we  understand  the  terms  of  this  stat- 
ute, the  jurors  selected  for  jury  service  dur- 
ing the  term  must  first  be  economized  and 
used  as  required  by  the  statute.  Until  this 
has  been  done  the  list  of  Jurors  drawn  for 
the  special  venire  list  are  not  authorised  to 
be  placed  in  the  Jury  box  and  drawn  to  serve 
on  special  venires.  This  question  was  de- 
cided in  Moore  v.  State,  supra.  There  were 
144  jurors  drawn  for  Jury  service.  These 
should  have  been  placed  in  a  box  and  a  ve- 
nire of  75  names  draw  without  resorting  to 
those  drawn  for  the  special  venire  list  by  the 
jury  commissioners.  This  was  not  done;  but 
instead,  not  only  the  144  names  were  placed 
in  the  box,  but  the  150  drawn  by  the  jury 


commissioners  for  special  Jury  service  were 
also  placed  in  the  box,  and  the  75  drawn  from 
It  in  approximately  equal  numbers  as  to 
those  on  the  specinl  venire  list  and  those  on 
the  Jury  service  list  for  the  week.  This  was 
not  authorized  by  the  statute,  and  the  jury 
was  not  selected  In  accordance  with  law  but 
in  violation  of  its  terms.  A  jury  trial  and  the 
manner  of  enforcing  such  trial  is  strictly 
guarded  by  the  statute.  The  Legislature  hav- 
ing provided  this  means  for  obtaining  a 
jury,  the  court  was  not  at  liberty  to  set  it 
aside.  The  question  of  injury  does  not  enter 
into  the  case.  Appellant  was  insisting  upon 
the  legal  rights  he  had  for  the  selection  of  a 
jury,  and  he  Is  entitled  to  that  character  of 
jury  trial  provided  by  law.  The  selection  of 
a  Jury,  of  course,  underlies  the  fact  that  he 
has  a  proper  jury. 

The  judgment  is  reversed,  and  the  cause  re- 
manded. 


PLUMMBR  v.    STATU.     (No.   6591.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  14, 

1920.    On  Motion  for  Rehearing, 

Feb.  18,  1920.) 

On  Motion  for  Rehearing. 

1.  Cbiminal    law    &=>  1091(2, 15)— Bnxs    or 

EXCEPTIONS  SHOULD  DISCLOSE  EBBOB  WITH- 
OUT AID  OF  STATEMENT  OF  FACTS,  BUT 
SHOULD  HOT  BE  80  OONBTBUED  AS  TO  DEFEAT 
FUBP08E  OF  STATUTE. 

Bills  of  exceptions  should  be  sufficient  to 
disclose  the  error  complained  of  without  the 
aid  of  the  statement  of  facts,  but,  where  the 
record  contains  a  statement  of  facts,  the  bill 
should  not  be  construed  so  strictly  as  to  defeat 
the  purpose  of  the  law  requiring  bills  of  excep- 
tions, in  view  of  Rev.  St.  1911,  art.  2059,  pro- 
viding that  no  form  shall  be  required,  and  arti- 
cle 2060,  authorizing  a  reference  to  the  state- 
ment of  facta. 

2.  Chimin al  law  «=»452(1, 2) — Witness  ac- 
quainted WITH  DEFENDANT  COULD  TESTIFY 
CONOXBNINO  HIS  AFFEABANOE  AND  EXPRESS 
OPINION   AB   TO   SOUNDNESS    OF  MIND. 

A  witness,  who  had  known  defendant  since 
his  youth  and  visited  him  In  jail  the  morning 
after  the  shooting  with  which  he  was  charged, 
and  observed  his  physical  condition  and  de- 
meanor, should  have,  been  permitted  to  testify 
that  his  eyes  were  vacant  and  glaring  and  al- 
most expressionless;  that  he  did  not  appear 
conscious  or  interested  in  what  was  going  on, 
or  solicitous  for  assistance ;  that  he  was  much 
reduced  in  flesh  and  collapsed  physically,  nerv- 
ous, pale,  and  not  able  to  talk  consecutively; 
and  to  express  an  opinion  as  to  his  soundness 
of  mind. 

3.  Cbimtnal  law  <s=>452(1,  2)— Testimony  or 

WITNESS  AS  TO  APPEARANCE  OF  DEFENDANT 
AND  OPINION  AS  TO  SOUNDNESS  OF  MIND  AD- 
MISSIBLE. 

A  witness,  who  visited  defendant  in  jail 
the   morning  after  the  shooting  charged,   was 


A=>For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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present  when  he  was  released  on  bond,  and  took 
him  home  with  him  for  several  days,  should 
have  been  permitted  to  testify  that  he  appeared 
physically  collapsed,  nervous,  weak,  and  pale, 
an8  to  give  his  opinion  that  his  mind  was  un- 
sound, especially  where  the  state's  witnesses 
were  permitted  to  express  opinions  on  no  strang- 
er predicate. 

Appeal  from  Criminal  District  Court,  Tar- 
rant County ;  George  B.  Hosey,  Judge. 

George  G.  Hummer  was  convicted  of  as- 
sault to  murder,  and  appeals.  Reversed  and 
remanded, 

Baskin,  Dodge,  Eastus  &  Ammerman,  of  Ft. 
Worth,  for  -appellant 

Jesse  M.  Brown,  Crlm.  Dlst.  Atty.,  of  Ft 
Worth,  and  W.  B.  Myres,  Asst.  Crlm.  Dlst 
Atty.,  of  Cleburne,  and  Alvln  M.  Owsley, 
Asst  Atty.  Gen.,  for  the  State. 

LATTIMORE,  3.  Appellant  was  convicted 
In  the  criminal  district  court  of  Tarrant  coun- 
ty of  the  offense  of  assault  to  murder,  and  his 
punishment  fixed  at  7  years  in  the  penitentia- 
ry. The  facts  are  rather  lengthy;  and,  inas- 
much as  a  statement  of  them  Is  not  necessary 
to  dispose  of  the  case,  we  will  not  discuss  them 
further  than  to  say  that  the  evidence  shows 
almost  without  contradiction,  that  appellant 
shot  his  wife,  and  inflicted  serious  Injury  up- 
on her  at  the  time  charged  in  the  indictment. 

Appellant's  principal  defense  was  insanity. 
He  placed  on  the  stand  a  number  of  witnesses 
on  this  proposition,  among  them,  one  John 
Bates,  who  testified  that  he  had  known  the 
appellant  for  24  years  Intimately,  that  appel- 
lant had  gone  to  school  to  him  when  a  boy, 
and  that  he  had  known  him  well  ever  since. 
Mr.  Estes  testified  that  on  the  occasion  of  the 
trouble,  which  was  the  basis  of  this  prosecu- 
tion, at  the  solicitation  of  appellant's  brother, 
he  went  to  the  county  jail,  where  appellant 
was  confined,  and  there  saw  and  attempted 
to  talk  with  him.  This  witness  was  asked  by 
appellant's  counsel  to  state  appellant's  phys- 
ical condition,  but  upon  the  state's  objection, 
he  was  not  allowed  to  narrate  the  same.  In 
stating  his  purpose  for  asking  for  such  evi- 
dence, appellant  sets  forth  that  he  proposed 
to  follow  up  same  by  asking  this  same  wit- 
ness his  opinion  as  to  appellant's  mental  con- 
dition at  said  time,  and  sets  forth  what  the 
witness  would  have  testified,  both  as  to  his 
physical  condition  and  being  then  of  unsound 
mind.  The  court  refused  to  allow  said  ques- 
tion, either  as  to  his  physical  condition,  or  to 
permit  said  witness,  after  detailing  the  man- 
ner and  appearance  of  appellant  at  said  time 
to  say  that  in  his  opinion  he  was  then  of 
unsound  mind.  Such  refusal  of  the  trial 
court  is  here  presented  by  two  bills  of  excep- 
tion. The  court's  action  was  erroneous  in 
each  instance.  The  exact  inquiry  in  such 
case  as  to  the  mental  soundness  vel  non  must 
apply  to  the  particular  act  charged,  but  It 
is  always  permissible  to  ask  the  witness  the 


general  question  as  to  the  mental  soundness 
or  unsoundness  of  an  accused,  and  to  prove 
the  same  by  unexpert  witnesses,  whose  erri- 
dence  has  disclosed  facts  and  opportunities 
for  observation,  upon  which  such  testimony 
may  be  predicated.  As  insanity  is  a  disease 
of  the  brain,  caused  by  some  physical  or 
mental  disorder,  it  Is  always  permissible  to 
show  the  physical  condition  of  the  patient,  aa 
a  part  of  the  Inquiry. 

What  we  have  just  said  is  true  aa  to  the 
evidence  of  the  witness  Finney,  as  appears 
in  appellant's  bill  of  exceptions  No.  8.  This 
witness,  after  stating  that  he  had  known  ap- 
pellant all  his  life,  that  he  made  his  bond,  and 
kept  him  in  his  home  for  several  days  there- 
after, was  asked  to  describe  appellant's 
physical  and  mental  condition  while  in  his 
said  home,  to  which  objection  was  made  by 
the  state  and  sustained  by  the  court  Appel- 
lant states  in  his  bill,  which  was  duly  ap- 
proved, that  if  allowed  to  answer  said  wit- 
ness would  have  stated  such  physical  condi- 
tions as  described  in  sold  bill,  and  would  have 
further  stated,  that,  in  his  opinion,  appellant 
was  of  unsound  mind  during  said  time.  This 
was  clearly  admissible. 

It  is  difficult  to  comprehend  the  view  of  the 
trial  court  Slate's  witnesses  Wilburn,  Mrs. 
Rosenback,  and  County  Attorney  Brown, 
each  of  whom  appears  to  have  seen  appellant 
but  once,  were  permitted,  over  objection,  to 
state  that  they  saw  nothing  in  appellant's 
acts  or  conversation  on  said  occasion  to  indi- 
cate that  his  mind  was  other  than  normal. 
Appellant's  objection  to  this  evidence  was 
that  said  witnesses  had  not  been  shown  to 
have  had  sufficient  opportunities  for  observa- 
tion, and  that  their  answers  were  but  opin- 
ions. Most  testimony  of  a  nonexpert  witness 
resolves  itself  into  an  opinion  when  the  direct 
question  is  put,  but  Just  why  the  evidence 
of  Estes  and  Finney,  who  had  known  appel- 
lant all  his  life,  and  offered  to  give  their 
opinions  as  to  his  mental  soundness,  was  re- 
jected, and  the  opinions  of  said  state  witness- 
es, who  only  saw  him  the  one  time,  were  ad- 
mitted, is  not  quite  clear. 

Nor  are  we  quite  in  agreement  with  the 
form  of  questions  propounded  to  these  state 
witnesses.  We  do  not  think  the  same  pre- 
sents a  proper  point  of  interrogation.  Sub- 
stantially, these  witnesses  were  asked  if  on 
the  occasion  testified  about  they  saw  or  heard 
appellant  do  or  say  anything  which  indicated 
that  his  mind  was  other  than  normal,  and 
there  the  Inquiry  practically  began  and  ended. 
The  real  question  is  whether  or  not  the  mind 
of  the  accused,  at  the  moment  of  the  commis- 
sion of  the  offense,  Is  sound  or  otherwise,  as 
to  the  act  charged;  and  that  is  the  usual, 
customary,  and  settled  point  of  inquiry.  Nor- 
mality of  mind  Is  not  the  test  of  legal  re- 
sponsibility, either  under  our  statutes  or 
decisions.  If  it  be  desired  by  either  side  to 
put  in  evidence  the  opinions  of  nonexperts 
that  on  a  given  occasion  an  accused  talked 
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and  acted  as  he  usually  did,  and  that  there 
was  nothing  In  his  acts  or  conversation  dif- 
ferent from  his  customary  conduct,  it  must 
be  shown  as  a  predicate  that  the  witness  had 
at  least  a  reasonable  acquaintance  with  the 
accused,  and  had  some  opportunity  to  ob- 
serve how  he  acted  and  talked  on  other  and 
ordinary  occasions. 

We  are  not  to  be  understood  as  holding 
that  a  nonexpert  witness  may  not  be  able  to 
Intelligently  answer,  from  the  acts  and  con- 
versation of  a  person  with  whom  he  had  been 
but  once,  that  in  his  opinion  such  acts  and 
conversation  as  he  observed  and  heard  show- 
ed such  person  to  be  in  the  opinion  of  wit- 
ness, of  unsound  mind,  or  the  contrary;  but 
we  are  laying  down  the  rule  that  when  either 
party  resorts'  to  testimony  that  the  conduct 
or  the  conversation  of  a  given  person  on  a 
given  occasion,  in  the  opinion  of  the  witness, 
was  normal  or  abnormal,  usual  or  unusual, 
that  such  opinion  is  inadmissible,  unless  such 
witness  qualifies  by  showing  himself  to  have 
bad  reasonable  opportunities  for  knowing  the 
normal  and  usual  attitude,  acts,  and  conver- 
sation of  the  party  inquired  about  None  of 
said  witnesses  mentioned,  to  whom  said  ques- 
tion was  put  by  the  state,  showed  any  rea- 
sonable acquaintance  with  appellant  when  his 
mind  was  in  its  usual  and  normal  condi- 
tion, and  none  of  them  testified  to  sufficient 
facts  to  Justify  a  comparison  between  hts 
mind  on  said  occasion  and  when  his  brain 
was  in  its  usual  and  normal  condition.  The 
fact  that  Insanity  was  the  defense  makes 
such  errors  more  material. 

The  charge  of  the  trial  court  on  the  ques- 
tion of  insanity  is  of  unusual  length.  Great 
care  should  be  taken  to  avoid  repetition  and 
the  insertion  of  unnecessary  details. 

For  the  errors  indicated,  the  judgment  of 
the  trial  court  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

On  Motion  for  Rehearing. 

MORROW,  J.  Responding  to  the  able 
and  forceful  presentation  of  the  motion  for 
rehearing  on  behalf  of  the  state  by  Assist- 
ant Attorney  General  and  the  county  attor- 
ney of  Tarrant  county,  we  have  made  a  care- 
ful re-examinatlon  of  the  case. 

[1]  Touching  the  criticism  of  the  refer- 
ences in  the  opinion  to  the  statement  of 
facts,  we  will  not  pause  to  review  the  office 
of  the  statement  of  facts  with  reference  to 
questions  of  law  presented  on  appeal,  further 
than  to  reiterate  what  has  often  been  said, 
that  the  bill  of  exceptions  should  be  suffi- 
cient, without  the  aid  of  the  statement  of 
facts,  to  disclose  the  error  complained  of 
(Davis  v.  State,  14  Tex.  App.  646),  adding 
that  where  the  record  contains  a  statement 
of  facts,  and  the  bills  of  exceptions  are 
prepared  and  filed  in  accord  with  the  stat- 
utes, the  court  will  not  feel  called  upon  to 
give  to  the  rules  relating  to  their  construc- 


tion an  effect  so  restrictive  as  to  defeat  the 
purpose  of  the  law  requiring  bills  of  ex- 
ceptions. The  statute  (Rev.  St  1911,  art. 
2059)  declares  that  no  form  shall  be  required, 
but  that  the  objection  to  the  ruling  shall 
be  stated  with  such  circumstances,  or  so 
much  of  the  evidence,  as  may  be  necessary 
to  explain  it  and  no  more,  and  the  whole 
as  briefly  as  possible.  Article  2060  provides 
that  reference  may  be  made  to  the  statement 
of  facts.  In  a  criminal  case  it  is  necessary 
to  read  the  statement  of  facts  to  determine 
the  sufficiency  of  the  evidence  before  an  af- 
firmance can  be  ordered;  and,  touching  the  / 
practice  of  this  court  throughout  its  history 
to  consider  the  legal  questions  presented 
in  the  light  of  the  facts,  we  quote  the  re- 
marks of  a  learned  law  writer: 

"The  Texas  Court  of  Criminal  Appeals  al- 
ways considers  the  entire  record,  weighing,  an- 
alyzing, and  thoroughly  digesting  all  the  evi- 
dence before  applying  the  law  to  the  case  in 
hand."  Wharton's  Criminal  Evidence,  vol.  1, 
p.  491,  note. 

Concerning  the  rules  of  practice,  It  was 
said,  In  substance,  by  Chief  Justice  Phillips 
of  the  Supreme  Court  that  they  are  not  in- 
tended to  incumber  the  courts  with  technical 
and  arbitrary  requirements,  or  to  enjoin 
such  rigid  adherence  to  them  as  precludes 
their  observance  by  reasonable  and  substan- 
tial compliance.  Railway  v.  Pemberton,  106 
Tex.  466, 161  S.  W.  2, 168  S.  W.  126. 

[2,  8]  Looking  alone  to  the  bills  of  excep- 
tions, we  are  advised  thereby  that  the  wit- 
ness Estes  had  known  the  appellant  since 
his  youth ;  that  be  visited  him  in  the  jail  the 
morning  after  the  shooting,  and  observed 
his  physical  condition  and  his  demeanor. 
He  offered  to  testify  that  he  observed  the 
expression  of  the  eyes  of  accused;  that  it 
was  vacant  and  glaring,  "a  vacant  stare, 
almost  exprossionless" ;  that  he  "did  not 
appear  to  be  conscious  .of  what  was  going 
on,  or  Interested  about  the  presence  of  the 
witness,  or  solicitous  for  assistance,  or  any- 
thing of  that  kind";  that  compared  with 
his  previous  condition  he  was  very  much 
reduced  in  flesh  and  emaciated,  and  "he  Im- 
pressed me  as  being  very  much  torn  up"; 
that  he  was  in  a  collapsed  state  physically, 
very  nervous,  pale,  not  able  to  talk  consecu- 
tively, not  strong  and  robust  as  the  witness 
had  previously  seen  him. 

Finney  was  shown  by  the  bill  to  have 
visited  the  appellant  at  the  jail  the  morning 
after  the  shooting,  and  to  have  been  present 
when  the  appellant  was  released  on  bond, 
to  have  taken  him  home  with  him  and  kept 
him  in  his  house  from  Monday  morning  un- 
til Thursday.  This  witness,.  If  permitted, 
would  have  testified  that  during  this  time 
the  appellant  appeared  physically  collapsed, 
very  nervous  and  weak,  pale,  and  had  no 
color  in  his  face,  and  would  also  have  given 
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his  opinion  that  during  that  time  his  mind 
was  unsound. 

It  'Is  suggested  that,  tested  by  the  bills 
of  exceptions,  the  court's  ruling  that  neither 
the  witness  Estes  nor  Finney  were  qualified 
to  give  an  opinion,  because  not  shown  to  hare 
possessed  such  intimate  acquaintance  or 
means  of  observation  as  would  enable  them 
,  to  form  an  accurate  Judgment,  was  correct 
To  sustain  this,  the.case  of  Williams  v.  State, 
37  Tex.  Cr.  R.  349,  39  S.  W.  690,  is  relied  on. 
The  evidence  proffered  in  that  case  was  re- 
jected because  there  were  no  facts  stated 
upon  which  it  could  be  based.  The  court 
said: 

"Nothing  is  stated  but  the  bare  fact  that  they 
had  known  him,  had  spoken  to  and  talked  with 
him,  and  had  some  dealings  with  him.  The 
character  of  the  dealings,  the  subject  of  the 
conversation,  whether  he  talked  intelligently  or 
not,  in  fact  nothing  of  this  sort  is  stated.  •  •  • 
It  is  important  that  the  facts  upon  which  the 
opinion  of  the  witness  is  given  should  go  to  the 
Jury,  in  order  that  they  may  have  some  standard 
by  which  to  test  the  value  of  the  opinion  given. 
If  the  act,  conduct,  or  conversation  detailed,  to 
the  ordinary  understanding,  was  of  a  trivial 
character,  it  would  serve  to  characterize  the 
opinion  given  by  the  witness.  On  the  contrary, 
if  it  was  of  an  unusual,  eccentric,  or  extraordi- 
nary character,  it  might  be  of  great  value  to  the 
jury  in  passing  upon  the  sanity  of  the  defend- 
ant" "If  the  witnesses  had  stated  any  fact, 
such  as  the  conduct  of  the  defendant,  conver- 
sations with  the  defendant,  some  acts  of  the 
defendant,  however  meager  they  might  appear, 
there  would  be  something  upon  which"  to  base 
"the  testimony— that  is,  the  opinion." 

Presiding  Judge  Hurt,  in  Burt's  Case,  38 
Tex.  Cr.  R  397,  40  S.  W.  1000,  39  L.  It. 
A.  305,  330: 

"This  is  not  like  the  Williams  Case,  37  Tex- 
as Crim.  Rep.  348  [39  S.  W.  690].  In  that  case 
no  facts  were  stated  by  the  nonexperts  as  the 
basis  of  their  opinion.  Here  the  witnesses  give 
a  very  full  detail  of  facts." 

It  seems  apparent  from  these  quotations 
that  the  ruling  in  Williams  v.  State  was  not 
based  upon  the  absence  of  sufficient  acquaint- 
ance, although  it  is  said  therein: 

"Some  of  the  witnesses  had  known  the  defend- 
ant for  only  a  brief  time,  *  •  *  simply  ac- 
quainted with  him,  yet  they  were  permitted 
•  *  *  to  give  to  the  jury  their  opinion  as  to 
his  sanity,  without  stating  any  act,  conduct,  or 
conversation  with  him." 

It  is  said  by  Mr.  Underbill  In  his  work 
on  Criminal  Evidence,  page  311: 

"No  rule  can  be  laid  down  as  regards  the 
amount  of  knowledge  which  the  nonexpert  wit- 
ness must  possess.  The  weight  of  the  opinion 
is  for  the  jury" 

— and  further: 

"The  nonexpert  must  have  had  some  acquaint- 
ance with  the  accused,  and  some  opportunity 
to  observe  his  conduct,  upon  which  is  based  the 
opinion.     If  it  shall  appear  prima  facie  that 


the  witness  did  not  have  sufficient  time  for 
observation,  his  evidence  should  be  excluded." 

The  Supreme  Court  of  Indiana,  In  Colee 
v.  State,  75  Ind.  611,  said  on  the  subject: 

"It  is  true  that  a  nonexpert  witness  must  al- 
ways state  the  facts  upon  which  he  bases  his 
opinion  as  to  the  mental  capacity  of  a  defendant 
in  a  criminal  prosecution,  and  it  is  also  true 
that  it  must  appear  that  he  has  some  knowledge 
of  the  acts  and  conduct  of  the  person  upon 
whose  mental  condition  he  declares  his  opinion. 
The  extent  of  this  knowledge  has  never  been 
defined,  and  we  cannot  frame  any  general  rule 
which  will  determine  just  how  much  or  how  lit- 
tle knowledge  will  entitle  the  witness'  opinion 
to  admission.  •  •  •  The  court  cannot  decide 
whether  the  opinion  is  of  much  or  little  weight; 
its  duty  is  merely  to  decide  whether  such  knowl- 
edge is  shown  and  such  facts  stated  as  entitle 
the  witness  to  express  any  opinion  at  all." 

In  the  state  of  California  a  statutory  rule 
obtains  to  the  effect  that  such  opinion  may 
be  given  alone  by  an  "intimate  acquaintance." 
Construing  this  statutory  rule,  the  Supreme 
Court  of  California  has  stated  that  no  fixed 
rule  can  be  laid  down  to  determine  who  is 
an  intimate  acquaintance  within  the  mean- 
ing of  the  statute;  and  the  opinion  of  wit- 
nesses has  been  frequently  admitted  in  that 
state,  where  accompanied  with  the  facts 
supporting  it,  on  the  subject  of  sanity,  when 
the  acquaintance  with  the  party  in  question 
extended  over  a  very  limited  time.  See  Peo- 
ple v.  Suesser,  142  CaL  360,  75  Pat  1093: 
In  re  Budan's  Estate,  156  CaL  230,  104 
Pac.   448. 

The  question  of  what  are  adequate  means 
of  observation  is  not  a  technical  one.  Bish- 
op's New  Crim.  Procedure,  f  679;  Williams 
v.  State,  87  Tex.  Cr.  R  351,  39  S.  W.  687. 
The  fact  that  no  conversation  with  the  ap- 
pellant was  detailed  by  the  witnesses  whose 
opinion  was  excluded  la  not  controlling. 
This  court,  through  one  of  Its  most  accurate 
and  learned  judges,  said: 

"The  deportment,  conduct,  employment,  man- 
ner of  speech,  habits,  and  all  traits  and  de- 
meanor" are  proper  elements  in  a  predicate  for 
nonexpert  opinions. 

See  opinion  of  Judge  Ramsey,  Turner's 
Case,  61  Tex.  Cr.  R  97,  183  S.  W.  1054. 

In  this  case  the  previous  decisions  of  this 
court  are  but  emphasized.  Cannon  v.  State, 
41  Tex.  Cr.  R.  467,  56  S.  W.  851;  Tubb  v. 
State,  65  Tex.  Cr.  R  622,  117  S.  W.  858: 
Lane  v.  State,  69  Tex.  Cr.  R  608,  129  S.  W. 
353;  Burt  v.  State,  38  Tex.  Cr.  R.  397.  40 
9.  W.  1000,  43  S.  W.  344,  39  I*.  R  A.  305, 
380.  In  fact,  such  was  the  view  expressed 
in  Williams'  Case,  supra.  The  court  adopt- 
ing a  quotation  says: 

"After  all,  it  is  the  facts  which  the  witness 
details,  the  conduct  which  he  describes,  which 
chiefly  and  particularly  constitute  the  testimony 
to  be  relied  on." 


Digitized  by 


Google 


Tex.)  PLUMMER  t.  STATU 

(218  S.W.) 

See  the  case  of  People  v.  Manooglan,  141  [  talk  much, 
Cal.  883,  75  Pac.  17T. 

In  Holland  ▼.  Zollner,  102  Cal.  633,  86 
Pac  930,  the  court  said: 
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"The  appearance  of  a  person  at  a  given  time 
is  one  thing;  the  opinion  of  a  witness  as  to  the 
mental  condition  of  that  person,  based  on  an 
[intimate]  acquaintance  with  him,  is  qnite  an- 
other." 

And  In  People  v.  McCarthy,  115  Cal.  255, 
46  Pac.  1073,  a  capital  case,  the  jailer  who 
saw  the  accused  on  the  day  of  his  arrest 
was  permitted  to  testify  that  the  appellant 
appeared  rational  at  that  time.  BusweU 
on  Insanity,  p.  255,  {  247,  quotes  with  ap- 
proval a  decision  which  contains: 

"In  the  case  of  insanity  a  witness  may  state 
facts,  may  give  the  look  of  the  eye  and  the 
actions  of  the  man,  but  unless  he  is  permitted 
to  tell  what  they  indicate,  or,  in  other  words, 
be  permitted  to  express  an  opinion,  he  cannot 
convey  to  the  mind  distinctly  the  condition  of 
the  man  that  such  acts  and  looks  portray." 

In  the  Instant  case,  one  of  the  witnesses 
would  have  testified  that  he  observed  the 
accused   the  day  after  the  shooting;    that 
in  his  eyes  was  a  vacant  stare;    that  they 
were   almost   expressionless;     that   he   did 
not  appear  to  be  conscious  of  what  was  going 
on.     Another  said  he  appeared   physically 
collapsed,  nervous  and  weak,  pale  and  no 
color  in  his  face,  and,  based  upon  his  close 
observation  of  him  while  he  cared  for  him 
In  his  own 'house  for  several  days,  offered 
to  express  the  opinion  that  his  mind  was  un- 
sound.   Another  said  that  he  appeared  col- 
lapsed  physically,   nervous,    pale,   not  able 
to  talk  consecutively.     It  may  be  conceded 
that  the  facts  and  details  set  out  in  the  bills 
of  exceptions   are  meager.     Not   more  so, 
however,  than  were  those  upon  which  the 
witnesses  for  the  state  were  permitted  to 
express  the  opinion  that  appellant  was  sane. 
One  of  these,   Wlllburn,   arrested   the  ap- 
pellant after   the   shooting.       Asked   what 
appellant   said,   the   witness  replied:    "Oh, 
nothing  mucb ;    he  said  something  like  'I 
loved  those  two  brown  eyes  better  than  I 
loved  my  own  life.' "    That  be  ran  bis  hand 
in  his  pocket  and  said  to  Mr.  Ellsworth, 
"I  owe  you  $1.50,  and  here  it  Is,"    Another 
witness,  Keller,  said  that  on  Saturday  be- 
fore the  shooting  on  Sunday  appellant  took 
supper  with  the  witness  and  his  wife,  and 
later  in  the  evening  they  took  a  drive  In 
an  automobile;   that  the  appellant  did  not 


hut  talked  some.  Mrs.  Keller 
also  gave  her  opinion  upon  the  same  facts. 
Another  witness  saw  the  appellant  at  about 
11  o'clock  on  Sunday  preceding  the  shooting 
in  the  afternoon;  testified  that  while  she 
was  otherwise  engaged,  appellant  and  her 
husband  had  a  conversation  together  about 
chickens  and  matters  of  that  kind.  The 
county  attorney  was  asked  the  following 
question: 

"Of  course,  you  took  a  statement  from  him 
that  we  expect  to  introduce  in  evidence  here. 
Did  you  from  his  conduct  and  his  conversation 
there,  and  his  acts  in  general,  notice  anything 
about  him  that  would  indicate  that  his  mind 
was  at  that  time  anything  other  than  that  of  a 
normal  person?" 

All  of  these  witnesses,  upon  the  predicate 
mentioned,  were  permitted  by  the  court  to* 
give  their  opinions,  at  least  were  permitted 
by  the  court  to  answer  to  the  Inquiry  that 
they  saw  nothing  to  Indicate  that  his  mental 
condition  was  other  than  that  of  a  normal 
person.  The  question  as  to  the  sufficiency 
of  the  predicate  is  primarily  for  the  court 
We  confess  our  inability  to  discern  in  what 
sense  the  predicate  condemned  as  insufficient 
with  reference  to  the  witness  Betes  and  the 
witness  Finney  was  Inferior  to  that  which 
prompted  the  court  to  admit  the  opinions 
of  the  state  witnesses  mentioned.  The  writer 
is  of  the  opinion  that  the  use  of  the  word 
"normal"  in  the  inquiry  of  the  state  wit- 
nesses was  not  of  such  consequence  as  to 
condemn  the  question,  Inasmuch  as  the  jury 
doubtless  understood  the  inquiry  to  be  wheth- 
er his  appearance  was  that  of  a  natural 
man.     See  Century  Dictionary. 

It  was  the  theory  of  the  appellant  that 
his  mind  was  rendered  unsound  on  account 
of  his  weakened  and  nervous  condition,  re- 
sulting from  sickness,  aggravated  by  family 
troubles  threatening  separation  from  his 
wife  and  children.  This  theory  was  support- 
ed by  the  testimony  of  witnesses,  including 
his  physician.  To  rebut  this  theory,  the 
state,  among  other  evidence*  used  the  testi- 
mony to  which  we  have  adverted.  We  are 
aware  of  no  rule  of  evidence  denying  the 
appellant's  right  to  the  testimony  of  Estes 
to  the  facts  we  have  quoted,  and  his  opinion 
thereon;  and,  considering  the  manner  In 
which  the  case  was  tried,  the  evidence  of 
Finney   should    have   been   received. 

From  what  has  been  said,  it  follows  that 
the  motion  for  rehearing  should  be  over- 
ruled. 
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Ex  parte  RAT.     (No.  6716.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  4. 
1920.) 

1.  Bail  <s=»49— Bubden  is  or  state  to  show 
capital    offense   justifying    denial   of 

BAIL. 

The  burden  is  on  the  state  to  show  by  proof 
that  capital  offense  has  been  committed  by  an 
applicant  for  bail  before  the  same  will  be  de- 
nied. 

2.  Bail  <8=43— On  testimony  showing  capi- 
tal offense  committed,  bail  fbofebly  re- 
fused. 

Where  eyewitness  testified  that  deceased 
was  walking  along  a  street,  and  accused  ap- 
proached him  from  behind,  and,  without  a  word 
of  warning,  struck  him  on  the  head  with  a 
.metal  pipe,  inflicting  a  fatal  blow,  and,  when 
deceased  collapsed,  walked  calmly  away  until 
he  reached  a  street  corner,  then  fled  at  full 
speed,  and  medical  expert  testified  that  skull 
of  deceased  was  crushed  and  that  such  a  wound 
would  kill  any  man,  the  court  was  justified  in 
concluding  that  there  was  a  killing  upon  ex- 
press malice  and  that  a  capital  offense  had 
been  committed,  and  bail  was  properly  refused. 

Appeal  from  Criminal  District  Court,  Dal- 
las County ;  Robt.  B.  Seay,  Judge. 

Application  by  John  Ray  for  a  writ  of  ha- 
beas corpus,  seeking  bail.  From  a  judgment 
denying  the  application  and  remanding  Mm 
to  the  custody  of  the  sheriff,  he  appeals.  Af- 
firmed. 

Lee  PerMnson  and  Mike  T.  lively,  both  of 
Dallas,  for  appellant. 

Alvin  M.  Owsley,  Asst  Atty.  Geo.,  for  the 
State. 

LATTIMORB,  J.  This  appellant  filed  his 
original  application  for  a  writ  of  habeas 
corpus  in  the  criminal  district  court  of  Dal- 
las county,  seeking  bail  in  a  cause  therein 
pending  against  him,  In  which  he  was  charg- 
ed by  Indictment  with  the  murder  of  one 
Hugh  Henry.  Upon  a  hearing,  the  applica- 
tion was  denied  and  the  relator  remanded 
to  the  custody  of  the  sheriff  of  Dallas  county, 
from  which  judgment  he  has  appealed  to 
this  court 

But  two  witnesses  testified ;  one  an  eyewit- 
ness, and  the  other  the  medical  expert  at- 
tendant upon  deceased. 

The  facts  are  before  us  without  controver- 
sy. Their  sufficiency  to  Justify  the  conclu- 
sion arrived  at  by  the  court  below  is  for  our 
consideration. 

The  killing  was  done  with  a  piece  of  metal 
water  pipe  2%  or  3  feet  long,  and  weighing 
about  2%  pounds,  with  which,  held  in  both 
hands,  the  appellant  struck  one  blow  upon 
the  back  of  the  head  of  deceased,  making  a 
wound  2%  or  3  inches  long,  and  badly  crush- 
ing the  skull  and  brain  substance  underneath 


— a  wound  which  the  medical  expert  said,  if 
inflicted  on  any  man's  bead,  would  kill  him. 

[1]  We  recognize  that  since  the  Newman 
Case,  38  Tex.  Cr.  R.  164,  41  S,  W.  628,  70 
Am.  St.  Rep.  740,  this  court  has  adhered  to 
the  rule  that  the  burden  is  on  the  state  to 
show  by  proof  evident  that  a  capital  offense 
has  been  committed  by  an  applicant  for  bail, 
before  same  is  denied ;  and  we  have  in  mind 
the  statutes  and  decisions  cited  by  appellant, 
setting  forth  that  the  means  and  Instrument 
used  are  to  be  considered  in  determining  the 
intent  of  the  user,  and  have  fully  noted  the 
contention  that  the  metal  pipe  used  in  the  in- 
stant case  was  not  a  deadly  weapon,  and  that 
the  record  affords  no  proof  of  such  fact 

[2]  We  do  not  think  the  opinion  of  witness- 
es, to  the  effect  that  this  pipe  was  a  deadly 
weapon  and  one  calculated  by  the  manner  of 
its  use  to  inflict  death  or  serious  bodily  in- 
jury, would  clarify  that  issue  under  the 
facts  before  us.  With  one  blow  of  same,  the 
skull  of  deceased  was  crushed,  the  bone  bro- 
ken into  a  number  of  fragments,  and  the 
brain  beneath  also  crushed;  and  the  expert 
says  such  a  wound  would  kill  any  man. 

This  court  said  In  the  Walters  Case,  37 
Tex.  Cr.  R.  388,  85  S.  W.  652,  that  the  deadly 
character  of  a  weapon  could  be  established 
by  the  injuries  themselves;  and  In  Ford's 
Case,  64  Tex.  Or.  R.  18,  142  S.  W.  8,  again 
said: 

"When  a  person  uses  an  instrument  that  any 
reasonable  person  knows  that  death  may  re- 
sult from  its  use,  and  death  does  result,  the 
law  presumes  that  death  was  intended." 

The  testimony  before  us  suggests  neither 
self-defense  nor  manslaughter.  A  man  walks 
along  the  street;  another  approaches  him 
from  behind ;  overtakes  him ;  and,  without  a 
word  of  warning  strikes  his  victim  on  the 
head  with  a  metal  pipe,  held  in  both  hands, 
inflicting  a  fatal  blow;  and  then,  when  his 
victim  collapses  to  the  sidewalk,  calmly 
walks  away  until  the  street  corner  is  reach- 
ed; then  flees  at  full  speed.  We  think  the 
attendant  circumstances  amply  sufficient  to 
justify  the  conclusion  that  it  was  a  killing 
upon  express  malice.  As  said  by  this  court 
In  an  opinion  often  cited  with  approval,  In 
Gaitan's  Case,  11  Tex.  App.  500: 

'It  is  true  that  the  express  malice  necessary 
to  constitute  murder  of  the  first  degree  must 
be  shown,  and  shown  too  as  the  result  of  a  se- 
date, deliberate  mind  and  formed  design  to  kilL 
'But,  as  has  been  frequently  held  by  this  court 
(as  was  said  in  Fairer  v.  State  [42  Tex.  265]), 
it  does  not  follow,  because  the  killing  may  be 
the  result  of  the  prompt  and  speedy  execution 
of  a  hasty  or  immediate  resolution,  that  it  ma; 
not  have  been  done  with  express  malice.  The 
law  has  no  scales  to  measure  the  time  in  which 
a  sedate,  deliberate  mind  may  reach  a  formed 
design  to  kill  or  to  do  some  serious  bodily  in- 
jury which  may  probably  result  in  death.  When 
such   design   is   once    formed,   the   haste    with 
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which  it  is  put  in  execution  in  no  way  affects 
or   modifies  the  character  of  the  act,  or  the 
degree   of  guilt  thereby  incurred.    As  the  dif- 
ference in  the  degree  of  murder  does  not  re- 
sult from  the  length  of  time  taken  to  form  the 
design,  or  the  speed  with  which  it  is  executed, 
but  upon  the  Btate  and  condition  of  the  mind  in 
-which   the  design  is  formed,  it  is  obvious  that 
it   -win  often  be  difficult,  in  homicides  without 
antecedent  explanatory  facts  showing  their  true 
character,  to  determine  to  which  class  the  par- 
ticular  cue  under   consideration  belongs.     It 
is  always  to  be  borne  in  mind,  however,  what- 
ever difficulty  there  may  be  in  establishing  the 
fact  that  the  killing  was  with  express  malice, 
still  it  is  incumbent  upon  the  state  to  prove  it 
before  the   accused   be  properly  convicted   of 
murder  of  the  first  degree.    This  may  be  done 
by  proof  of  the  cool,  calm,  and  circumspect  de- 
portment and  bearing  of  the  party  when  the 
act  is  done,  and  immediately  preceding  and  sub- 
sequent  thereto;    his  apparent  freedom  from 
passion  or  excitement;   the  absence  of  any  ob- 
vious or  known  cause  to  disturb  his  mind  or 
arouse  his  passions;    the  nature  and  character 
of  the  act  done;   the  instrument  used,  as  well 
as   the  manner  in  which  the  murder  is  com- 
mitted." 

We  will  not  further  comment  upon  the  evi- 
dence, in  view  of  the  fact  that  the  case  will 
have  to  be  tried  in  the  court  below. 

Believing  the  trial  court  did  not  commit 
error,  the  Judgment  is  affirmed. 


YOUNG  v.  STATE.     (No.  6656.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  4, 
1920.) 

1,  Cbihxnai.  law  <8=»1106(1),  1109(1)— Aocus- 

JCD  ROT  RESPONSIBLE  FOB  DEFECTIVE  EECOBD. 

Accused  is  not  responsible  for  the  record 
on  appeal,  it  being  the  duty  of  the  clerk  of 
the  trial  court  to  make  out  and  forward  the 
transcript. . 

2.  Cbhohai,  law  <8=>719(4)— Attobnet'b  be- 
masks  that  accused  had  been  interview- 
ed bt  officers  beoabdino  seditious  lan- 
guage was  ebbob. 

In  a  prosecution  for  threatening  to  take 
life,  remarks  by  prosecuting  attorney  that  a 
year  before  the  act  charged  defendant  had  been 
Interviewed  by  the  postmaster  and  sheriff 
regarding  his  alleged  seditious  language,  evi- 
dence of  which  had  been  excluded,  called  for 
reversal. 

Appeal  from  Harrison  County  Court;  W. 
H.  Strength,  Judge. 

Abe  Young  was  convicted  of  threatening 
to  take  life,  and  appeals.  Reversed  and  re- 
manded for  new  trial. 

Hall,  Brown  &  Hall,  of  Marshall,  for  ap- 
pellant 

Alvin  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 


v.  STATE  60S 

8.W.) 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  threatening  to  take  the  life  of  White, 
his  punishment  being  assessed  at  a  fine  of 
$200. 

[1]  Motion  was  made  by  the  Assistant  At- 
torney General  to  dismiss  the  appeal  on  two 
or  three  grounds.  An  Inspection  of  the  record 
would  sustain  that  motion  and  cause  a  dis- 
missal, but  the  defects  In  the  record  have 
been  supplied.  It  was  no  fault  of  appellant 
that  the  missing  papers  were  not  in  the  rec- 
ord. The  accused  is  not  responsible  for  the 
record  in  criminal  cases.  The  clerk  is  re- 
quired to  make  out  and  forward  the  tran- 
script to  the  clerk  of  this  court.  The  rule  is 
different  In  civil  cases.  The  motion  of  the 
Assistant  Attorney  General,  therefore,  under 
the  supplied  record,  will  be  overruled, 

[2]  There  are  two  bills  of  exception  In  the 
record  which  should  be  considered  together. 
The  prosecution  undertook  to  prove  that, 
about  a  year  prior  to  the  occurrence  which 
forms  the  basis  of  this  conviction,  the  post- 
master and  the  sheriff  interviewed,  or  went 
to  Interview,  the  defendant  with  reference  to 
some  language  Imputed  to  him  critical  of  the 
United  States  In  the  war  with  Germany. 
This  was  excluded  by  the  court.  In  the  argu- 
ment the  state  counsel  alluded  to  the  fact 
and  stated  to  the  Jury  that  the  postmaster 
and  the  sheriff  did  go  to  and  talk  with  appel- 
lant with  reference  to  his  antagonism  to  or 
for  some  remarks  he  had  made  criticising  the 
government  of  the  United  States  in  that  war. 
There  was  no  proof  of  this.  Although  ex- 
cluded by  the  court,  the  attorney  stated  as  a 
fact  that  the  language  had  been  used  and  he 
had  been  reprimanded  by  those  officers.  H<» 
would  not  have  been  permitted  to  testify  to 
this  under,  the.  ruling  of  the  court  What 
effect  this  may  have  had  upon  the  minds  of 
the  jury  we  do  not  know,  but  we  know  in  a 
general  way  from  the  history  of  the  times 
that  remarks  that  were  considered  antago- 
nistic to  our  government  In  the  war,  or  as 
seditious  in  tendency  as  determined  by  the 
act  of  the  Fourth  Called  Session  of  the  Thir- 
ty-fifth Legislature,  had  the  effect  of  stirring 
our  people,  and  we  know  the  public  mind  was 
very  much  excited  about  that  time  and  very 
antagonistic  to  those  who  were  not  in  full 
accord  with  everything  that  our  government 
did  or  was  doing  in  the  war.  This  may 
have  been  the  turning  point  in  the  case,  and 
it  is  a  fact  that  it  was  not  legitimate,  as  the 
court  ruled  it  out  and  It  is  a  further  fact 
that  the  county  attorney  was  not  entitled  to 
make  that  statement  or  even  swear  to  those 
facts  before  the  Jury.  We  are  of  opinion 
this  is  of  sufficient  importance  to  require  a 
reversal  of  the  Judgment.  A  party  should  be 
convicted  on  the  facts  as  introduced,  and 
not  on  those  not  before  the  Jury  and  express- 
ly excluded  by  the  court 

For  this  reason,  we  think  this  Judgment 
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ought  to  be  reversed,  and  it  Is  accordingly 
ordered  to  be  remanded  for  another  trial. 
We  are  of  opinion  that  this  conviction  should 
not  be  affirmed  on  the  evidence. 


HADDAD  v.  STATE.    (No.  6662.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  4, 
1920.) 

1.  Master  and  servant  <£=>13  —  Time  spent 
by  waitress  at  meals  at  place  of  em- 
ployment   past   of   statutory    working 

HOURS. 

Tbe  time  a  caf6  waitress  was  eating  her 
meals  in  the  cafe,  she  being  subject  to  call  to 
discharge  her  duties,  is  not  to  be  eliminated 
from  her  hours  of  employment  to  determine 
whether  her  employer  violated'  Vernon's  Ann. 
Pen.  Code  1916,  art.  1451h,  prohibiting  that  a 
female  work  more  than  9  hours  a  day,  or  64 
hours  a  week. 

2.  Master  and  servant  <J=»13— Absence  of 

WAITRESS  FBOM    PLACE    OF   EMPLOYMENT  NOT 
PART    OF  .STATUTORY    WORKING    HOURS. 

The  employer  of  a  cafe  waitress  did  not  vio- 
late Yernon's  Ann.  Pen.  Code  1916,  art.  1451h, 
prohibiting  female  employes  working  more  than 
9  hours  a  day,  or  64  hours  a  week,  where  the 
time  within  her  formal  working  hours  which 
she  in  fact  spent  outside  the  cafe  and  under 
her  own  direction  brought  her  hours  of  actual 
work  within  the  statutory  limits. 

S.  Criminal  law  «=»1168(1)— Coust  of  Crim- 
inal. APPEALS  DOES  NOT  DETERMINE  FACTS. 
It  is  not  the  province  of  the  Court  of  Crim- 
inal Appeals  to  decide  a  question  of  fact,  or  to 
solve  a  doubt  on  the  facts  against  defendant. 

Appeal  from  Smith  County  Court;  W.  R. 
Oastle,  Judge. 

William  Haddad  was  convicted  of  permit- 
ting his  female  employe  to  work  more  than 
9  hours  a  day,  or  54  hours  a  week,  and  he 
appeals.  Judgment  reversed,  and  cause  re- 
manded.    - 

Simpson,  Lasseter  &  Gentry,  of  Tyler,  for 
appellant 

All-in  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed for  violation  of  article  1451b.  of  the  Penal 
Code,  which  prohibits  an  employer  from  per- 
mitting his  female  employe  to  work  more 
than  9  hours  a  day,  or  54  hours  during  a  cal- 
ender week.  The  facts  show  that  the  girl 
was  about  20  years  of  age,  and  was  employed 
by  appellant  to  work  in  his  cafe;  that  she 
agreed  to  work  from  8  in  the  morning  to  1  p. 
m.,  and  from  3  p.  m.  to  7  p.  m.    It  is  also  shown 


that  she  was  at  the  cafe  and  ready  for  work 
at  8  a.  m.  and  waited  upon  the  table  until  1  p. 
m.,  and  also  went  on  duty  at  3  p.  m.,  and  so 
remained  until  7  p.  m.;  that  some  of  the 
work  was  very  light  and  sometimes  practical- 
ly none,  except  from  about  11  in  the  morning 
until  1  p.  m.,  and  from  6  to  7  p.  m. ;  that 
about  one  hour  each  day  was  occupied  by 
her  in  taking  her  meals;  that  these  meals 
were  taken  at  the  cafe  where  she  worked, 
and  sometimes  while  eating  her  meals  she 
was  called  off  to  wait  upon  customers  at  the 
table;  that  on  several  occasions,  number  of 
times  not  stated,  during  her  working  hours 
she  would  take  time  off  and  go  about  the 
town  doing  such  things  as  her  fancy  would 
dictate;  that  during  these  times  she  was  ab- 
sent from  the  cafe  and  was  not  on  duty,  nor 
in  any  way  serving  her  employer.  Neither 
the  length  of  time  nor  the  number  of  times 
of  these  outings  is  stated.  She  also  testified 
that  she  did  not  return  to  her  work  during 
one  entire  evening,  which  would  discount  her 
time  four  hours.  Appellant  testified  that  she 
was  off  two  entire  evenings  when  she  did  not 
work  or  return  to  her  work. 

[1-3]  It  is  contended  that  the  time  she  used 
in  eating  her  meals,  or  practically  one  hour  a 
day,  should  be  discounted  from  the  9  boars  if 
she  only  worked  one  day,  or  the  one  hour  per 
day  should  be  discounted  from  the  54  hours; 
if  this  Is  correct,  then  her  employer  was  enti- 
tled to  a  discount  as  against  the  54  hours  of 
7  hours ;  that  he  should  not  be  charged  under 
the  allegation  or  theory  of  54  hours  with  the 
time  that  she  was  visiting  about  the  town  and 
the  one  or  two  evenings  when  she  failed  to 
present  herself  in  her  employment  and  was 
absent.  We  are  of  opinion  that  the  time  she 
occupied  at  meals  should  not  be  discounted 
from  her  terms  of  employment;  that  she  was 
in  the  cafC  and  was  ready  to  discharge  her 
duties,  and  sometimes  was  called  from  her 
meals  while  eating  to  wait  upon  customers. 
This  we  think  shows  that  she  .was  in  the 
employ  of  her  employer,  and  he  was  not  en- 
titled to  credit  as  against  the  54  hours  for 
such  time.  But  we  are  further  of  opinion 
that  her  absence  on  other  occasions  above 
mentioned  should  be  deducted  from  the  54 
hours.  She  was  not  working  under  employ- 
ment, was  absent  from  it,  and  was  not  sub- 
ject to  the  calls  of  duty  of  her  employer,  but 
she  was  in  position  where  she  could  not  work 
nor  be  required  to  work.  This  was  voluntary 
on  her  part  She  was  not  rendering  any 
service,  or  in  position  to  do  so.  This  became 
a  serious  Issue  on  the  trial  of  the  case.  The 
court  refused  to  charge  that  appellant  would 
be  entitled  to  the  benefit  of  such  absence  as 
was  shown  by  her  testimony  as  well  as  that 
of  others,  and  there  seems  to  be  no  conflict 
in  the  testimony  on  this  unless  it  be  found  in 
the  fact  that  appellant  stated  she  was  ab- 
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sent  two  entire  evenings,  whereas  she  stated 
she  was  absent  one.  The  64  hours  mentioned 
In  the  statute  refers  to  hoars  to  be  econo- 
mised under  her  employment  and  In  pursuance 
of  her  contract  It  does  not  include  hours 
when  she  is  not  subject  to  such  contract,  and 
was  not  In  the  discharge  of  her  duties.  Ap- 
pellant excepted  to  the  court's  refusal  to 
submit  such  issue  to  the  jury  and  requested 
special  charges  In  writing  which  did  submit 
the  question.  These  charges  were  to  the 
effect  that,  if  her  absence  during  the  week 
was  of  a  sufficient  length  of  time  to  reduce  her 
working  hours  to  or  below  the  54  hours  speci- 
fied In  the  statute,  appellant  was  entitled  to 
It  and  should  be  acquitted.  We  are  of  opin- 
ion these  are  substantially  the  charges  asked 
and  should  have  been  given  by  the  court 
Appellant  would  not  be  guilty  unless  he 
caused  the  girl  to  work  in  excess  of  the 
stipulated  64  hours.  It  was  a  matter  of  fact 
whether  she  did  or  did  not  work  in  excess  of 
the  64  hours.  It  Is  not  the  province  of  the 
court  to  decide  a  question  of  fact  or  solve  a 
doubt  on  such  facts  against  the  accused.  The 
jury  should  have  had  a  proper  charge,  and,  If 
they  should  find  he  did  not  cause  her  to  work 
in  excess  of  54  hours,  he  should  have  been  ac- 
quitted. It  Is  the  work  of  the  female  requir- 
ed by  the  employer  in  excess  of  64  hours  that 
constitutes  the  offense.  If  that  has  not  been 
shown,  the  law  has  not  been  violated. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


FEABS  v.  FISH.    (No.  1691.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Jan.  21,  1920.     On  Motion  for  Rehearing, 

Feb.  18,  1920.) 

1.  Venue  «=>3— Plea  of  privilege  iw  suit 
in  county  ooubt  depends  entirely  on 
statute  applicable  to  that  ooubt. 

An  action  by  an  attorney  to  recover  fees, 
brought  in  the  county  court,  is  controlled  as  to 
venue  by  Vernon's  Saylea*  Ann.  Civ.  St.  1914, 
art  1830,  relating  to  special  proceeding  in  such 
courts,  and  it  was  therefore  error,  in  overruling 
defendant's  plea  of  privilege,  to  base  the  deci- 
sion upon  Vernon's  Ann.  Civ.  St.  Supp.  1918, 
art  2308,  snbd.  4,  relating  to  venue  in  justice 
courts,  and  providing  that  in  all  suits  to  recover 
for  labor  actually  performed  suit  may  be  main- 
tained where  such  labor  is  performed,  whether 
contract  is  oral  or  in  writing. 

2.  Appeal  and  error  «=»1178(6)— Judgment 
mat  be  reversed  and  case  remanded  job 
trial  on  issue  not  determined. 

In  an  attorney's  action  to  recover  fees  based 
in  part  upon  fraudulent  representations  by  de- 
fendant's agent  relative  to  defendant's  ability  to 
pay,  where  the  issue  of  plaintiff's  right  to  main- 
tain suit  in  the  county  where  the  services  were 
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performed  was  not  determined,  the  judgment 
may  be  reversed,  and  the  case  remanded  for 
trial  upon  each  remaining  issue. 

On  Motion  for  Rehearing. 
8.  Justices  or  the  peace  <s=»64  —  Statute 

GOVERNING  PRACTICE  IN  JUSTICE  COURT  CAN 
BE  APPLIED  ONLY  THEREIN. 

Where  any  matter  of  practice  and  procedure 
is  prescribed  in  the  statutory  title  governing 
such  matters  in  the  justice  court,  it  is  exclusive, 
and  can  be  applied  only  in  such  courts. 

4.  Justices  or  the  peace  «$=»64— Applica- 
tion or  statute  as  to  venue  stated. 
Should  any  question  arise  in  justice  court 
with  reference  to  venue  not  covered  by  Vernon's 
Ann.  Civ.  St  Supp.  1918,  art  2308,  the  court 
must  be  governed  by  any  provision  of  Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art  1630,  applica- 
ble thereto. 

Appeal  from  Potter  County  Court;  Ray 
0.  Johnson,  Judge. 

Action  by  S.  B.  Fish  against  Ed  Fears. 
Defendant's  plea  of  privilege  was  overruled, 
judgment  was  rendered  for  plaintiff,  and  de- 
fendant appeals.    Reversed  and  remanded. 

W.  E.  Gee,  of  Amarillo,  for  appellant 
Earl  Wyatt  of  Amarillo,  for  appellee. 

HALL,  J.  The  appellee,  an  attorney  of 
Potter  county,  filed  this  suit  in  the  county 
court  of  said  county  to  recover  of  appellant' 
the  sum  of  $260,  alleged  to  be  due  him  as  at- 
torney's fees.  The  petition  states,  in  sub- 
stance, that  in  September,  1918,  a  suit  was 
filed  in  the  district  court  of  Potter  county 
against  Mrs.  Eva  Falkner,  sister  of  appel- 
lant by  her  husband  and  her  father-in-law 
in  the  nature  of  an  application  for  a  writ 
of  habeas  corpus,  which  was  granted,  order- 
ing her  to  produce  her  two  children  in  court 
on  the  30th  day  of  September;  that  on  the 
29th  day  of  September  appellant  sent  his 
mother  from  Jefferson  county  as  his  agent 
and  representative  and  to  assist  his  sister, 
the  said  Eva  Falkner,  in  her  defense  in  said 
habeas  corpus  proceeding ;  that  he  Instructed 
his  mother  to  employ  an  attorney,  and  that 
appellee  was  employed  by. her  for  that  pur- 
pose; that  said  agent  represented  to  ap- 
pellee that  appellant  was  a  man  of  wealth 
and  considered  the  habeas  corpus  proceed- 
ing as  an  attack  upon  the  character  of  his 
sister  and  a  reflection  upon  the  family  name; 
that  he  was  going  to  defray  all  pf  the  ex- 
pense Incident  to  her  defense  in  said  pro- 
ceeding; that  appellant  corresponded  with 
appellee  concerning  the  suit  and  the  trial 
thereof;  that  in  pursuance  to  said  employ- 
ment appellee  represented  the  said  Eva 
Falkner  and  secured  a  dismissal  of  the  habe- 
as corpus  proceedings ;  that  the  statements 
concerning  the  wealth  of  appellant,  his  abil- 
ity to  pay,  and  that  be  had  provided  a  home 
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for  his  sister  were  false  and  fraudulent,  and 
were  made  for  the  purpose  of  deceiving  and 
did  deceive  appellee,  Inducing  him  to  repre- 
sent his  sister  In  the  district  court,  and  that 
said  statements  were  a  fraud  upon  the  Juris- 
diction of  the  court;  that  $250  was  a  rea- 
sonable charge  for  the  services  rendered. 
The  defendant  filed  his  plea  of  privilege  In 
the  county  court  in  accordance  with  article 
1803,  Vernon's  Sayles"  Civil  Statutes,  claim- 
ing his  right  to  have  the  action  transferred 
to  Jefferson  county,  Tex.,  which  he  alleged  to 
be  the  county  of  his  residence.  Appellee 
filed  a  controverting  affidavit,  alleging  in 
addition  to  the  contract  of  employment,  and 
the  false  and  fraudulent  representations 
made  to  induce  appellee  to  represent  appel- 
lant's sister  In  the  habeas  corpus  proceed- 
ings, that  the  work  done  and  services  ren- 
dered by  appellee  in  connection  with  the 
habeas  corpus  proceeding  were  so  rendered 
in  Potter  county,  Tex.  Appellant  admitted 
in  open  court  that  the  labor  done  and  servic- 
es performed  In  connection  with  the  district 
court  proceeding  were  done  and  performed  in 
Potter  county,  and  this  admission  is  made 
a  part  of  the  court's  judgment  The  record 
contains  no  statement  of  facts,  and  it  is 
stated  in  appellant's  brief,  and  not  contro- 
verted, that  no  evidence  was  introduced  in 
support  of  the  allegation  of  fraud.  The 
court  overruled  the  defendant's  plea  of 
privilege,  basing  his  ruling,  as  we  infer  from 
the  record,  upon  subdivision  No.  4  of  article 
2808,  V.  O.  S.  1918  Suppl.  This  article  is 
in  chapter  5,  tit.  41,  of  the  Statutes,  and  re- 
lates to  venue  of  actions  in  justice  courts. 
As  amended  by  Acts  35th  Leg.  (1917)  c.  124, 
this  provision  was  added  to  subsection  4: 

"Provided  that  in  all  suits  to  recover  for  labor 
actually  performed,  suit  may  be  brought  and 
maintained,  where  such  labor  is  performed, 
whether  the  contract  for  same  be  oral  or  in  writ- 
ing." 

[1 , 2]  It  was  held  by  the  Second  Court  of 
Civil  Appeals  (Justice  Buck  dissenting)  in 
Walker  v.  Alexander,  212  S.  W.  713,  that  a 
real  estate  broker  was  entitled  under  this 
article  and  subsection  as  amended  to  recover 
for  commissions  due  him  in  the  county  and 
precinct  where  bis  services  as  broker  were 
rendered.  In  the  case  of  Felton  v.  Johnson, 
No.  1578  on  the  docket  of  this  court,  221  S. 
W.  — ,  the  decision  in  the  Walker  Case  was 
followed.  Upon  motion  for  rehearing  we  re- 
versed our  original  holding  and  granted  a 
motion  to  certify  the  question  to  the  Su- 
preme Court.  Whatever,  may  be  finally  de- 
cided with  reference  to  the  effect  of  article 
2308,  we  think  It  is  Immaterial  in  so  far  as 
this  case  is  concerned,  which,  as  stated,  orig- 
inated in  the  county  court     In  such  cases 


the  venue  is  controlled  by  chapter  4,  tit  37, 
art  1830,  and  other  statutes  relating  to  spe- 
cial proceedings  in  such  courts.  It  follows, 
therefore,  that  in  overruling  the  plea  of  priv- 
ilege the  court  erred  in  basing  his  action  up- 
on said  article  2308.  Since  the  right  of  ap- 
pellee to  maintain  his  suit  in  Potter  county 
upon  the  ground  of  fraud  was  not  considered 
by  the  trial  judge,  and  is  not  properly  be- 
fore this  court  for  consideration,  the  Judg- 
ment will  be  reversed  for  a  trial  of  that  is- 
sue. This  court  held  in  Hayes  et  aL  v.  Pen- 
ney, cause  No.  1565  upon  the  docket,  215 
S.  W.  571,  not  yet  officially  published,  that 
the  proper  procedure  in  cases  of  this  charac- 
ter, where  it  appeared  that  the  case  had  not 
been  fully  developed,  was  to  reverse  the  judg- 
ment and  remand  the  cause  for  a  trial  upon 
the  remaining  issues,  citing  authorities. 

The  judgment  is  therefore  reversed,  and 
the  cause  remanded. 

On  Motion  for  Rehearing. 

■  It  is  insisted  in  the  motion  that  because 
article  1903,  V.  S.  O.  8.,  which  prescribes 
the  requisites  of  a  plea  of  privilege  and  gov- 
erns the  practice  when  such  plea  is  filed,  has 
been  held  applicable  to  both  justice  courts 
and  courts  of  record,  we  should  hold  article 
2308,  prescribing  venue  of  suits  in  the  Jus- 
tice court,  applicable  to  suite  in  courts  of  rec- 
ord. This  contention  must  be  overruled.  The 
practice  in  justice  courts  is  governed  by  title 
41,  V.  S.  O.  S.,  and  article  2400  of  chapter 
18,  said  title,  provides  that — 

"Whenever  the  mode  of  proceeding  in  any  par- 
ticular case  or  matter  is  not  prescribed  by  the 
provisions  of  this  title,  or  of  some  other  lav 
or  title  specially  relating  thereto,  the  same  shall 
be  governed  by  the  provisions  of  the  title  relat- 
ing to  the  mode  of  proceeding  in  the  district 
and  county  courts  in  civil  cases,  in  so  far  as  the 
same  are  applicable." 

[1, 4]  In  matters  relating  to  procedure  and 
practice  title  41  is  not  as  comprehensive  as 
title  37,  governing  procedure  and  practice 
in  courts  of  record,  and  this  accounts  for  the 
enactment  of  article  2400.  No  such  provision 
is  found  in  title  37.  Where  any  matter  of 
practice  and  procedure  is  prescribed  in  the 
title  governing  such  matters  in  the  justice 
court  it  is  exclusive,  and  can  be  applied  only 
in  such  courts.  Article  2308  relates  exclu- 
sively to  practice  in  justice  courts,  while 
article  1830  relates  to  venue  in  courts  of  rec- 
ord. Should  any  question  arise  in  the  justice 
court  with  reference  to  venue  which  is  not 
covered  by  article  2308,  it  is  the  duty  of  the 
court  to  be  governed  by  any  provision  of 
article  1830  applicable  thereto;  but  the  re- 
verse of  this  proposition  is  not  true. 

The  motion  is  overruled. 
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RANDALL  v.  HARRIS.     (No.  1607.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 
Jan.  30,  1920.) 

1.  Venue  «=»8—  Statute  ab  to  claims  fob 
labor  applicable  to  justices*  coubts  not 
applicable  to  other  coubt8. 

Rev.  St.  1911,  art  2308,  subd.  4,  as  amend- 
ed by  Act  March  29,  1917  (Vernon's  Ann.  Civ. 
St,  Supp.  1918,  art  2808, 'subd.  4),  providing 
that  in  all  suits  to  recover  for  labor  actually 
performed  suit  may  be  brought  and  maintained 
where  such  labor  is  performed,  applies  only  to 
suits  brought  in  the  justices'  courts. 

2.  Venue  <g=>3— Statute  applicable  to  »is- 

TBIOT  AND  COUNTY  OOUBTB  STATED. 

Bev.  St  1911,  tit  87,  c  4,  furnishes  the 
rule  of  venue  for  district  and  county  courts. 

8.  VENUE  «=*8— APPTJCABH.ITT  OF  STATUTES 
WHKBE  ACTION  COGNIZABLE  IN  JUSTICE 
COUBT  IB  BBOUOHT  IN  ANOTHER  STATED. 

When  a  cause  of  action  which  would  be 
cognizable  in  the  justice  court  is  combined  with 
other  causes  of  action,  and  suit  thereon  is 
brought  in  the  district  or  county  court,  the 
cose  is  to  be  tried  according  to  the  practice  in 
the  court  in  which  suit  is  brought  so  that  the 
venue  of  such  suit  is  to  be  determined  by  the 
provisions  of  the  statute  providing  for  suits  in 
the  district  and  county  courts. 

Appeal  from  Terry  County  Court;  R.  P. 
Morel&nd,  Judge. 

Suit  by  A.  I*.  Harris  against  Edward  Ran- 
dall. A  plea  of  privilege  was  overruled,  and 
from  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed,  with  instructions. 

Percy    Spencer, .  of  Lubbock,   and   Terry, 
Cavtn  ft  Mills,  of  Galveston,  for  appellant 
O,  B.  Lockhart,  of  Tahoka,  for  appellee. 

BOYCE,  J.  This  suit  was  brought  by  the 
appellee,  Harris,  in  the  county  court  of 
Yoakum  county,  to  recover  of  appellant  the 
sum  of  $629.75.  It  was  alleged  that  $50  of 
this  amount  was  due  for  services  rendered  the 
appellant  by  appellee  in  surveying  certain 
lands  belonging  to  the  appellant  and  situated 
in  Yoakum  county;  that  the  remainder  of 
said  sum  was  due  as  commission  earned  by 
the  appellee  in  the  sale  of  said  land  and  ex- 
penditures made  by  him  for  the  appellant  in 
connection  with  the  sale.  A  plea  of  privilege 
to  be  sued  in  the  county  of  bis  residence,  Gal- 
veston county,  was  filed  by  defendant  and 
overruled,  and  the  trial  resulted  in  a  judg- 
ment for  the  plaintiff. 

The  appeal  is  prosecuted  on  an  agreed 
statement  of  the  pleading  and  proof,  the  re- 
sult of  this  agreement  being  summed  up  by 
the  parties  as  follows: 

"(a)  That  the  court  below  held,  in  view  of 
the  statute  permitting  suits  to  be  brought  in 
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courts  of  justices  of  the  peace  for  labor  actu- 
ally performed'  in  the  precinct  where  said  labor 
was  performed,  and  in  view  of  the  fact  that  the 
county  court  of  Yoakum  county,  Tex.,  has,  un- 
der the  law,  concurrent  jurisdiction  with  all 
justice  courts  in  said  county  in  civil  matters, 
and  in  view  of  the  fact  that  a  part  of  plaintiffs 
cause  of  action,  to  wit,  $60,  was  for  surveying 
actually  done  in  Yoakum  county,  Tex.,  for  the 
plaintiff  by  the  defendant  that  the  county  court 
of  Yoakum  county  had  jurisdiction  over  the 
person  of  the  defendant  and  that  the  defend- 
ant's plea  of  privilege  should  be  overruled,  and 
it  is  agreed  by  and  between  the  parties  hereto 
that  if  the  court  below  was  correct  in  such 
holding,  then  this  cause  ought  to  be  affirmed. 

"(b)  That  if  the  lower  court  was  in  error 
in  so  holding  that  this  cause  ought  to  be  reversed 
and  remanded  to  the  county  court  of  Yoakum 
county,  Tex.,  with  instructions  to  sustain  the 
plaintiff's  plea  of  privilege  and  transfer  said 
cause  to  the  county  court  of  Galveston  county, 
Tex." 

Appellee  thus  concedes  that  his  right  to 
maintain  the  venue  in  Yoakum  county  can 
only  be  supported  by  the  amendment  of  sub- 
division 4,  art  2308,  R.  8.,  by  the  act  of 
March  29, 1917  (Vernon's  Ann.  Civ.  St  Supp. 
1918,  art  2308,  subd.  4).  The  amendment  re- 
ferred to  provides  that — 

"In  all  suits  to  recover  for  labor  actually  per- 
formed, suit  may  be  brought  and  maintained, 
where  such  labor  is  performed." 

This  amendment  expressly  amends  article 
2808  In  the  respect  mentioned.  Article  2308 
is  a  part  of  chapter  5,  tit  41,  of  the  Revised 
Statutes.  Title  41  is  entitled,  "Courts— Jus- 
tices." Chapter  6  is  devoted  to  "Venue"  of 
such  courts.   Article  2308  begins  thus: 

"Every  suit  in  the  court  of  a  justice  of  the 
peace  shall  be  commenced  in  the  county  and 
precinct  in  which  the  defendant  or  one  fa  more 
of  the  several  defendants,  resides,  except  in  the 
following  cases,"  eta 

[1]  It  Is  therefore  plain  that  this  venue 
provision  of  the  act  of  1917  applies  only  to 
suits  brought  In  the  justices'  courts,  and  we 
have  recently  so  held  In  the  case  of  Fears  v. 
Fish,  218  S.  W.  607,  not  yet  officially  report- 
ed. The  appellee  relies  on  such  cases  as  First 
National  Bank  v.  Valenta,  83  Tex.  Civ.  App. 
108,  76  S.  W.  1087,  and' I.  ft  G.  N.  Ry.  Co.  v. 
Anderson,  150  S.  W.  239,  in  connection  with 
the  said  provisions  of  the  act  of  1917,  to  main- 
tain his  position.    These  cases  hold  that — 

"When  there  are  distinct  causes  of  action  of 
such  a  nature  that  they  may  be  joined  in  the 
same  suit  venue  as  to  one  of  them  will  confer 
venue  as  to  the  other." 

[2]  We  do  not  take  Issue  with  this  proposi- 
tion of  law  as  applied  to  those  cases;  but  the 
fallacy  in  appellee's  position,  as  we  see  it  is 
In  the  assumption  that  the  venue  of  a  cause 
of  action  brought  In  the  district  or  county 
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courts  can  be  determined  by  rales  applicable 
only  to  practice  In  the  Justices'  courts.  We 
have  no  general  venue  statute.  We  have  al- 
ready referred  to  the  provisions  of  the  stat- 
ute dealing  with  venue  in  the  justice's  court 
Chapter  4,  entitled,  "Venue  of  Suits,"  under 
title  37,  entitled,  "Courts— -District  and  Coun- 
ty— Practice  In,"  furnishes  the  rule  of  venue 
for  the  district  and  county  courts.  Article 
1830  of  this  chapter  begins  thus: 

"No  person  who  is  an  inhabitant  of  this  state 
shall  be  sued  out  of  the  county  in  which  he 
has  his  domicile,  except  in  the  following  cases," 
etc. 

[3]  Now,  when  a  cause  of  action  which 
.  would  be  cognizable  in  the  Justice  court  is 
combined  with  other  causes  of  action,  and 
suit  thereon  is  brought  in  the  district  or  coun- 
ty court,  the  case  is  to  be  tried  according  to 
the  practice  In  the  court  in  which  the  suit  is 
brought'  As  we  have  already  seen,  "Venue" 
Is  made  one  of  the  subdivislonal  chapters  of 
the  general  title  of  "Practice"  in  such  courts. 
So  we  conclude  that  the  venue  of  this  suit  Is 
to  be  determined  by  the  provisions  of  the 
statute  providing  for  venue  of  suits  in  the 
district  and  county  courts.  The  following 
cases  Involve  decisions  on  somewhat  analo- 
gous questions:  Cockrlll  v.  Cos,  65  Tex.  675 ; 
Hedrlck  v.  McLaughlin,  214  S.  W.  986,  par.  2, 
and  authorities  cited. 

We  therefore  reverse  the  Judgment,  with 
instructions  to  the  lower  court  to  sustain  the 
plea  of  privilege  and  transfer  the  cause  to 
the  county  court  of  Galveston  county,  Tex. 


BOXrJTON  r.  MILMO  et  al.    (No.  6816.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Jan.  21,  1920.    Rehearing  denied 

Feb.  18,  1920.) 

1.  Easements  *s»61(9)— Evidence  entitliitg 
plaintiffs  to>  injunction  against  de- 
fendant claiming  titus  to  alley. 

In  suit  by  plaintiffs,  who  owned  lot  16  and 
a  portion  of  lot  15,  and  who  alleged  that  they 
were  entitled  to  the  use  of  an  alley  taken  from 
a  portion  of  lot  15,  against  defendant,  who 
claimed  that  he  was  the  owner  of  the  alley  and 
who  had  moved  a  house  thereon,  held,  that  the 
court  was  warranted  in  granting  preliminary 
temporary  injunction. 

2.  Injunction  <8=133— Status  of  property 
mat  be  be3t0bed  by  mandatory  injunc- 
TION. 

The  status  of  property  may  be  restored  by 
temporary  mandatory  injunctions  during  the 
pendency  of  suits,  while  it  is  not  the  function 
of  preliminary  injunctions  to  transfer  possession 
of  the  property,  but  mandatory  injunctions  will 
be  granted  in  extreme  cases  upon  such  hearing. 


8.  Homestead  <8=»177(2)— Acts  and   decla- 
rations Or  PREDECESSOR  ESTOP  DEFENDANT 
FROM  ASSERTING  HOMESTEAD   BIGHT    IN   AL- 
LEY. 
Where  owner  of  lots,  who  had  become  in- 
solvent and  made  an  assignment  of  his  estate, 
recognised  conveyance   made   by   his   assignee, 
which  conveyance  called  for  the  strip  in  ques- 
tion as  an  alley  boundary  of  the  lot,  held,  that 
the  owner  and  his  wife,  as  well  as  those  holding 
under  them,  were  estopped  to  claim  a  home- 
stead right  in  the  alley. 

Appeal  from  District  Court  Bexar  County; 
S.  O.  Tayloe,  Judge. 

Suit  by  Patricio  Milmo  and  others  against 
Alexander  Boynton.  Temporary  writ  of  In- 
junction granted,  and  defendant  appeals.  Af- 
firmed. 

F.  H.  Wash  and  T.  F.  Mangum,  both  of 
San  Antonio,  for  appellant 
W.  W.  King,  of  San  Antonio,  for  appellees. 

COBBS,  J.  This  suit  was  instituted  by 
appellees,  praying  for  a  temporary  writ  of 
injunction  to  issue,  alleging  that  they,  being 
the  owners  of  lot  No.  16  and  the  east  portion 
of  lot  15,  having  a  front  on  Tenth  street  of 
90  feet  and  depth  of  123.86  feet  were  en- 
titled to  the  use  of  a  certain  alley  taken  from 
the  west  portion  of  lot  No.  15,  fronting  11.86 
feet  on  Tenth  street,  with  a  depth  of  123.86 
feet;  that  the  said  alleyway  had  been  duly 
dedicated  to  the  city  of  San  Antonio. 

It  was  further  alleged  that  appellant  with- 
out the  consent  of  appellees,  entered  upon 
said  alleyway,  removed  fences  along  the 
west  line  of  the  same,  and  Is  now  moving  on 
the  said  property  a  building  with  the  Inten- 
tion and  purpose  of  appropriating  said  alley 
to  his  own  use  and  benefit. 

The  appellant,  having  been  duly  cited  to 
show  cause  why  the  said  writ  should  not 
issue,  appeared  and  filed  a  full  and  complete 
answer,  containing  exceptions,  general  and 
special,  and  general  denial.  He  denied 
that  the  property  was  ever  dedicated  as  an 
alley  to  the  city  of  San  Antonio  or  that  It  ac- 
cepted the  same,  and  alleged  that  he  pur- 
chased it  without  any  knowledge  of  any 
such  claim,  after  having  had  the  title  to  the 
same  Investigated  by  a  competent  attorney  at 
law.  He  also  answered  that  Sam  Maverick 
and  his  wife,  Sallle  Frost  Maverick,  owned 
several  lots  on  Avenue  O,  Tenth  street  and 
Avenue  D,  including  the  lots  claimed  by 
appellee  In  her  petition;  that  lot  16  and  the 
eastern  portion  of  lot  15  together  had  a  front- 
age on  Tenth  street  of  90.02  feet  upon  which 
Sam  Maverick  and  his  wife  erected  a  home, 
and  said  lots  became  the  homestead  of  Sain 
Maverick  and  wife,  and  up  to  the  tune  of 
the  deed  by  Sam  Maverick  and  his  wife  was, 
and  had  been  for  a  long  time  prior  thereto, 
used  as  the  homestead  of  Sam  Maverick  and 
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bis  wife,  and  that  they  never  conveyed  said 
lots  to  any  person  by  joint  deed;  that  ap- 
pellees and  those  under  whom  they  hold  took 
a  deed  from  Reagan  Houston,  the  assignee 
of  Sam  Maverick  alone. 

Appellant  farther  alleged  that  while  ne- 
gotiating for  the  purchase  from  Sam  Mav- 
erick of  certain  lots  and  the  part  of  lot  IS 
adjacent  to  the  so-called  alleyway,  be  pro- 
cured an  abstract  of  title  covering  said  por- 
tion of  lot  16,  together  with  other  lots,  and 
upon  the  advice  of  his  lawyer  purchased  from 
Sam  Maverick  and  the  heirs  of  Sallle  Frost 
Maverick  the  said  property  In  controversy; 
that  the  abstract  of  title  furnished,  accord- 
ing to  his  attorney's  advice,  a  good  title, 
showing  also  the  payment  of  taxes  by  Sam 
Maverick  upon  all  of  said  property*  and  at 
tike  time  he  purchased  said  property  an  in- 
spection showed  that  the  said  alley  had  no 
evidence  of  recent  use — was  grown  up  in 
weeds,  grass,  small  trees,  and  brush. 

Sallle  Frost  Maverick  had  never  abandon- 
ed, up  to  the  time  of  her  death,  her  claim 
to  the  land  in  controversy  and  the  use  of 
it  as  a  homestead. 

Appellant  alleged  that  he  was  the  pur- 
chaser of  the  alley  for  a  valuable  considera- 
tion, in  good  faith  and  without  notice  of  any 
adverse  claim;  that  he  had  entered  into  the 
possession  of  the  same  and  moved  a  two- 
story  house  thereon,  and  the  house  Is  in  the 
position  In  which  he  intends  for  it  to  re- 
main and  .was  in  such  position  when  the 
plaintiff  filed  his  suit;  and  that  he  has  no 
intention  whatever  of  moving  said  house 
any  further  into  said  alley.  It  occupies  a 
space  of  about  two-thirds  of  the  way  across 
said  alley,  consisting  of  a  large  two-story 
frame  residence. 

Since  the  filing  of  plaintiff's  suit  and  the 
service  of  nonce  of  injunction,  appellant  has 
had  to  lay  off  all  of  his  hands  and  the  con- 
tractor employed  to  put  such  house  in  con- 
dition for  occupancy,  and  he  has  lost  the 
reasonable  value  of  the  rent  of  said  house 
and  will  continue  to  do  so  in  case  the  tem- 
porary injunction  is  made  permanent. 

The  appellees  filed  a  first  supplemental 
petition,  and  among  other  things  denied 
that  said  property  was  ever  tbe  homestead  of 
Sam  Maverick  and  his  wife. 

It  is  alleged  that  on  or  about  the  6th  of 
February,  1893,  Sam  Maverick,  through  Rea- 
gan Houston,  his  assignee,  sold  and  conveyed 
to  Henry  Small  all  of  lot  16  and  a  part  of 
lot  15  in  block  454,  and  among  other  descrip- 
tions of  said  lot  it  was  described  as  running 
along  said  alley;  that  the  said  deed  called 
'  for  said  alley  in  the  description,  and  the 
said  alley  afforded  the  only  back  entrance 
to  six  stores  which  were  built  by  Maverick 
upon  property  conveyed  to  Henry  Small  and 
by  him  conveyed  to  plaintiff,  and  the  stores 
would  be  worthless  as  business  property  with- 
out the  alley  entrance. 
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It  is  further  alleged  that  Henry  Small, 
Sam  Maverick,  and  his  assignee  represented 
the  property  had  been  laid  out  and  dedicated 
as  an  alley  for  the  use  of  said  stores  and  that 
the  dry  of  San  Antonio  has  ever  since  so 
recognized  it,  and  during  the  year  1899  the 
said  Sam  Maverick  caused  the  alley  to  be  de- 
lineated upon  official  maps  for  the  city  of 
San  Antonio,  and  the  appellees  aver  they 
have  held  the  peaceable,  continuous,  and  ad- 
verse possession  of  the  property  in  contro- 
versy using  and  enjoying  the  same  together 
with  tbe  general  public  as  an  alley  for  more 
than  30  years,  and  appellant's  claim,  if  any, 
is  barred  by  the  statute  of  limitation  of  10 
years. 

The  case  coming  on  for  hearing,  the  court 
did,  on  the  29th  of  July,  1919,  hear  all  of 
the  evidence  pro  and  con.  It  seems  to  have 
been  a  complete  investigation  of  the  entire 
case,  developing  all  of  the  facts  as  though 
the  same  had  been  on  regular  trial. 

[1]  Appellant  has  presented  a  number  of 
assignments,  but  from  the  view  that  .we  take 
of  this  case  we  shall  only  consider  the  ques- 
tion as  to  whether  or  not  the  court  was 
justified  in  issuing  the  temporary  Injunction. 

According  to  tbe  answer  of  appellant  and 
Indeed  the  facts  show  that  the  house  moved 
upon  the  alley  was  not  to  be  further  moved 
thereupon  and  that  no  further  injury  than 
already  committed  was  contemplated. 

The  facts  in  this  case  show  that  Sam  Mav- 
erick was  the  owner  at  one  time  of  all  the 
lots  described  In  the  controversy  between 
Avenues  C  and  D  fronting  on  Tenth  street, 
numbered  6,  7,  8,  14,  15,  and  16,  upon  which 
for  many  years  he  had  resided,  having  his 
Improvements  west  of  the  alley.  The  little 
alley  was  taken  from  the  west  side  of  lot 
15  fronting  on  Tenth  street,  running  back 
for  distance  to  another  large  alleyway  in 
said  block  between  lots  13,  14,  15,  and  16  In 
said  block.  The  map  was  so  constructed 
originally  as  to  front  lots  14,  15,  and  16  on 
Avenue  O;  the  balance  of  said  block  front- 
ing on  Avenue  I).  Reagan  Houston,  aeh 
slgnee,  sold  lots  15  and  16,  but  described 
them,  also  giving  the  distance  between  Av- 
enue D  and  this  little  narrow  strip,  so  that 
thereafter  lots  15  and  16  were  made  to  front 
on  Avenue  D  and  Avenue  O,  and  run  back  to 
said  alleyway.  A  map  or  sketch  showing 
said  lots  in  that  position  was  offered  in 
evidence. 

Sam  Maverick,  becoming  insolvent,  made 
a  general  assignment  of  all  of  his  estate  to 
Reagan  Houston  as  assignee,  but  before  he 
failed  he  had  built  stores  and  improvements 
on  lots  15  and  16,  as  stated,  and  this  alleyway 
had  been  used  by  himself  as  a  thoroughfare 
and  also  by  his  vendees  for  getting  to  the 
rear  of  the  improvements,  and  was  at  the 
same  time  used  by  Maverick  in  getting  into 
his  property  west  of  said  alleyway ;  the  said 
alleyway  having  been  fenced  by  him  through- 
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olit  its  short  distance.  He  used  it  la  con- 
nection with  bis  homestead  in  getting  in  and 
to  its  improvements,  garden,  lot,  stable,  and 
flower  garden;  be  having  a  nursery  west 
of  the  lot  After  the  death  of  bis  wife  be 
and  the  heirs  conveyed  the  property  to  Alex- 
ander Boynton,  the  appellant  herein. 

There  was  testimony  introduced  by  both 
parties  as  to  the  homestead  rights  of  Sam 
Maverick  in  the  lot,  Its  dedication  to  the 
city,  and  the  use  to  which  it  was  put  These 
are  all  Issues  pertaining  to  the  ultimate  dis- 
position of  the  property  that  properly  arise 
in  suits  for  the  recovery  of  real  estate,  or 
in  the  establishment  against  the  grantor  the 
dedication  for  public  use  of  property  in  con- 
troversy, or  in  opening  streets  and  alleys, 
yet  must  be  taken  In  consideration  in  pass- 
ing upon  the  facts  in  this  preliminary  bear- 
ing. Indeed,  in  passing  upon  this  case  it 
is  necessary  to  carefully  examine  all  the 
facts  and  the  law  raised  and  presented 
under  every  assignment,  and  this  we  have 
done  without  discussing  each. 

The  appellant  in  his  second  assignment  of 
error,  complains  that  the  court  erred  in  grant- 
ing the  mandatory  injunction. 

[2]  The  status  of  property  may  be  restor- 
ed by  temporary  mandatory  Injunctions  dur- 
ing the  pendency  of  suits,  while  it  is  not  the 
function  of  preliminary  injunctions  to  trans- 
fer possession  of  property,  but  mandatory 
injunctions  will  be  granted  in  extreme  cases 
upon  such  hearing.  It  will  be  granted  when 
a  serious  probable  right  is  threatened  and  a 
probable  danger  is  shown.  Hodges  v.  Christ- 
mas, 212  S.  W.  827;  Gartwrigbt  v.  Warren, 
177  S.  W.  199;  Jeff  Chaison  Town  Site  Co. 
v.  McFaddln,  Wless  &  Kyle  Co.,  66  Tex.  Civ. 
App.  611, 121  S.  W.  721 ;  Ort  v.  Bowden,  148 
S.  W.  1147;  Simms  ▼.  Relsner,  134  S.  W. 
280;  City  of  San  Antonio  v.  Hamilton,  180 
S.  W.  162. 

We  do  not  believe  under  the  facts  proven 
there  was  any  dedication  of  the  strip  of  land 
to  the  public  generally.  The  evidence  tended 
to  show  that  Sam  Maverick  estopped  himself 
to  claim  the  strip  of  land  to  the  purchasers, 
those  under  whom  appellee  holds;  that  he 
recognized  the  conveyance  made  by  bis  as- 


signee, Reagan  Houston,  calling  for  the  strip 
as  an  alley  boundary  of  the  lot  He  as- 
sisted Reagan  Houston  in  making  the  sale 
to  the  purchasers,  and  on  account  of  the  con- 
venience of  the  approach  in  the  rear  of  the 
improvements  demanded  an  Increase  in  price 
of  the  lots. 

While  the  strip  of  land  at  the  time  of  ap- 
pellant's purchase  showed  little  general  use 
and  perhaps  but  little  use  by  the  public,  yet 
there  was  evidence  of  Its  existence.  It  was 
fenced  off  to  Itself  and  used  many  years  by 
Maverick  In  connection  with  his  homestead, 
and  In  connection  with  the  use  by  his  tenants 
for  whom  and  his  own  private  use  it  was 
created.  There  was  patent  evidence  on  the 
ground  of  Its  existence.  There  was  in  the 
public  records  of  the  city  a  map  showing  thia 
space  delineated  thereon,  not  perhaps  suffi- 
cient to  establish  a  dedication,  but  sufficient 
in  connection  .with  the  calls  in  the  deeds  re- 
corded in  the  deed  records  of  Bexar  county 
to  put  appellant  upon  notice  and  warn  him 
that  those  abutting  on  this  alleyway  had 
rights  thereto  that  could  not  be  disregarded, 

[3]  We  are  inclined  to  believe  that  the  acts 
and  declarations  of  Maverick  estopped  his 
wife,  as  well  as  himself,  and  those  holding 
under  them  to  claim  a  homestead  right  against 
the  purchasers  from  his  assignee.  Randall 
v.  Railway,  63  Tex.  686.  This  would  not 
apply  as  to  her  separate  estate.  Ry.  .v.  Hall, 
24  S.  W.  826.  For  many  years  this  alley- 
wsy  was  segregated  from  their  homestead 
by  fencing  it  off  for  the  benefit  of  tenants 
as  well  as  for  their  own  convenience  and  use. 
The  stores  were  made  to  front  on  Avenue  D 
so  as  to  run  back  to  the  alleyway,  which 
could  not  have  been  done  except  to  one  lot 
fronting  on  Avenue  C,  which  in  this  way 
made  the  property,  no  doubt  more  valuable 
as  well  as  more  available  as  rental  property, 
securing  six  stores  with  front  and  rear  en- 
trance, and  was  used  for  the  purposes  of  rent- 
ing instead  of  wholly  homestead  purposes. 

We  therefore  overrule  all  the  assignments 
of  error,  and  affirm  the  Judgment  of  the  court 
in  granting  the  preliminary  temporary  in- 
junction. 

Judgment  is  affirmed. 
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ALTO  COTTON  OIL  &  MFG.  CO.  et  aL  ▼. 
BERRYMAN.    (No.  2216.) 

(Court  of  Civil  Appeals  of  Texas;    Texarkana. 
Jan.  1,  1920.    Rehearing  Denied 
Jan.  22,  1920.) 

X.   Receivers  <&=>&— Receiverships  onlt  as 

A.T7XILIART    REMEDY. 

Receiverships  are  created  only  as  auxiliary 
to  some  ultimate  relief  for  which  a  suit  may 
be   instituted. 

2.  Receivers  ©=>35(1)— Not  appointed  with- 
out notice  unless  plaintiff  would  suf- 

1TEB  INJURY. 

A  receiver  should  not  be  appointed  without 
notice  to  the  parties  adversely  interested,  un- 
less it  is  made  to  appear  that  plaintiff  would 
suffer  some  material  injury  by  the  delay  nec- 
essary to  give  notice. 

3.  Pleading  03=301(3) —  Insufficiency  of 
vjbbiflroation  of  allegations  upon  infor- 
mation and  belief,  insufficient  to  au- 
thorize appointing  receiver. 

Allegation  and  verification  upon  information 
and  belief  only  of  facta  on  which  court  must 
tely  in  determining  whether  the  appointment  of 
receiver  for  defendant  company  at  plaintiff's 
instance  was  proper  held  insufficient. 

4.  Corporations  <8=»820(18)  —  Appointment 
qf  receiver  without  notice  on  unveri- 
fied petition  improper. 

In  suit  by  a  stockholder  in  a  company 
against  it  and  directors  for  appointment  of  re- 
ceiver and  to  restrain  the  directors  from  mak- 
ing sale  of  the  assets  of  the  company  under  an 
alleged  fraudulent  deed  of  trust,  appointment 
of  receiver  on  ex  parte  hearing  held  improper, 
in  view  of  Rev.  St  art.  1203,  and  the  insuffi- 
ciency of  the  verification  of  the  petition. 

5.  Corporations  «=»320(18)— Grant  or  tem- 
porary RESTRAINING  ORDER  WITHOUT  HEAR- 
ING  ERRONEOUS. 

In  suit  by  stockholder  in  a  company  against 
it  and  directors  for  appointment  of  receiver  and 
to  restrain  the  directors  from  making  sale'  of 
the  assets  of  the  company  under  an  alleged 
fraudulent  deed  of  trust,  grant  of  temporary 
restraining  order  without  hearing  held  errone- 
ous. 

'• 

Appeal  from  District  Court, .  Cherokee 
County ;  L.  D.  Guinn,  Judge. 

Action  by  H.  H.  Berryman  against  the  Alto 
Cotton  Oil  and  Manufacturing  Company  and 
others.  From  an  order  in  vacation,  appoint- 
ing a  receiver  and  granting  temporary  re- 
straining order,  defendants  appeal.  Judg- 
ment reversed,  and  Judgrhent  rendered,  vacat- 
ing appointment  of  receiver  and  restraining 
order,  and  case  remanded. 

Kampmann,  Burney  &  Browne,  of  San 
Antonio,  and  S.  M.  Adams,  of  Nacogdoches, 
for  appellants. 

Perkins  &  Perkins  and  Norman,  Shook  & 
Gibson,  alt  of  Rusk,  for  appellee. 


HODGES,  J.  This  appeal  is  from  an  order 
made  in  vacation,  appointing  a  receiver  and 
granting  a  temporary  restraining  order 
against  the  appellants.  The  appellee  is  the 
owner  of  20  shares  of  stock  in  the  Alto  Cot- 
ton Oil  &  Manufacturing  Company,  a  private 
corporation  organized  under  the  laws  of  this 
state,  with  its  domicile  and  place  of  business 
at  Alto  in  Cherokee  county,  Tex.  On  Septem- 
ber 28, 1919,  he  filed  this  suit  against  the  Alto 
Cotton  Oil  &  Manufacturing  Company,  F.  W. 
Madden,  president,  and  H.  D.  Madden,  secre- 
tary of  the  corporation,  W.  G.  Boyle,  and  R. 
R.  Russell.  The  petition  alleges,  in  substance, 
that  the  cotton  oil  company  had  a  capital 
stock  ef  250  shares  of  $100  each,  aggregating' 
$25,000,  and  on  the  20th  day  of  July,  1918, 
owned  assets  amounting  to  $50,000;  that  it 
owed  $3,500,  and  bad  that  much  cash  on  hand. 
On  that  date  the  appellee  owned  135  shares 
of  the  capital  stock.  He  later  sold  115  ot 
those  shares  of  stock  to  F.  W.  Madden  for  the 
sum  of  $16,500,  taking  Madden's  notes  pay- 
able in  four  annual  installments.  He  also 
took  a  Hen  on  the  shares  of  stock  conveyed. 
According  to  the  appellee's  information  and 
belief  Madden  then  had  no  resources  other 
than  the  capital  stock  for  the  payment  of  the 
above-described  Indebtedness.  During  the 
month  of  May,  1919,  the  notes  of  F.  W>  Mad- 
den matured,  and  he  was  unable  to  pay  them. 
While  negotiations  were  pending  between  the 
appellee  and  Madden  for  a  settlement,  Madden 
conspired  and  confederated  with  R.'  R.  Rus- 
sell and  W.  G.  Boyle,  and  fabricated  a  deed 
of  trust,  which  purported  to  have1>een  execut- 
ed by  the  Alto  Cotton  Oil  &  Manufacturing 
Company,  conveying  all  of  its  property  to 
Boyle  as  trustee  to  secure  R.  R.  Russell  in 
the  payment  of  a  promissory  note  executed  in 
his  favor  by  the  Cotton  Oil  &  Manufacturing 
Company  for  the  sum  of  $24,461.54.  The  note 
was  dated  July  23,  1919,  and  was  payable 
within  30  days,  bearing  interest  at  the  rate 
of  8  per  cent,  per  annum  from  date.  The 
appellee  further  states  that  he  "is  Informed 
and  believes  and  so  charges  that  said  alleged 
debt  and  the  deed  of  trust  securing  same  are 
largely  fraudulent,  and  that  defendant  Alto 
Cotton  Oil  &  Manufacturing  Company  does 
not  owe  the  said  R.  R.  Russell  any  such  sum 
as  is  apparently  evidenced  by  said. note,  but  a 
vastly  less  sum,  to  wit,  not  exceeding  $13,000." 
He  further  charges  that  in  June  of  1919  a 
stockholders'  meeting  was  held  secretly  and 
without  notice  to  him,  who  was  at  the  time 
a  record  owner  of  20  shares  of  the  capital 
stock  of  the  corporation;  that  the  "mortgage 
was  executed  without  the  authority  of  the 
stockholders  of  the  corporation  or  any  legal 
board  of  trustees,  or  was  authorized  by  such 
stockholders  or  directors  as  were  present  at 
a  secret  meeting  of  which  the  plaintiff  had 
no  notice;"  that  those  facts  were  evidence 
of  a  conspiracy  and  a  scheme  on  the  part  ot 
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F.  W.  Madden,  together  with  R.  R.  Russell 
and  Boyle,  to  convert  to  their  own  use  and 
benefit  all  of  the  assets  of  the  corporation, 
or  to  use  the  same  to  the  destruction  of  the 
plaintiff's  property  in  the  20  shares  'of  capital 
stock,  which  was  of  the  value  of  at  least 
$1,200,  and  to  the  destruction  of  his  security. 
In  pursuance  of  this  conspiracy  and  with  in- 
tent to  destroy  the   appellee's  property  W. 

G.  Boyle,  at  the  request  of  Russell,  on  the 
9th  day  of  September,  1919,  advertised  the 
property  of  the  Cotton  Oil  &  Manufacturing 
Company  for  sale,  in  accordance  with  the 
terms  of  the  deed  of  trust,  claiming  an  indebt- 
edness for  the  full  amount  of  the  note  pre- 
viously described,  the  interest  tbereqn  and 
attorney's  fees,  the  sale  to  take  place  in. the 
town  of  Rusk  in  Cherokee  county  on  the  7th 
day  of  October  following.  It  is  further  al- 
leged that — 

"By  reason  of  the  plaintiff  not  having  the 
opportunity  to  attend  the  stockholders'  meet- 
ing of  said  corporation,  he  is  unable  to  say  ex- 
actly how  much  of  said  debt  claimed  by  the 
said  Russell  is  fraudulent,  but  is  informed  and 
believes  and  so  charges  that  said  debt  does  not 
exceed  the  sum  of  $13,000." 

The  directors  of  the  corporation  are  F.  W. 
Madden,  R.  R.  Russell,  and  H.  D.  Madden. 
It  is  charged  that  H.  D.  Madden  is  wholly  un- 
der the  influence  of  F.  W.  Madden  and  R  R. 
Russell,  and  Is  unable,  if  disposed  to  do  so, 
to  protect  the  plaintiff's  interest.  If  the  afore- 
said trustee's  sale  Is  consummated,  it  will 
be  for  an  inadequate  price,  because  no  other 
than  defendants  knew,  or  could  know,  the 
value  of  the  property,  and  the  defendants 
will  have  a  wholly  unfair  advantage  in  bid- 
ding on  the  same;  that  the  Cotton  Oil  & 
Manufacturing  Company  will  be  rendered  in- 
solvent by  such  sale,  and  plaintiff  will  be 
without  adequate  remedy  in  law  for  the  pro- 
tection of  his  rights.  The  prayer  of  the  peti- 
tion Is  as  follows: 

"Premises  considered,  plaintiff  prays  that  a 
receiver  be  appointed  forthwith  to  take  charge 
of  said  property  and  all  assets,  books,  accounts 
and  documents  of  said  corporation,  procure  fire 
insurance  on  said  property,  and  make  a  report 
of  his  action  in  the  matter  forthwith  to  the 
court,  and  hold  same  subject  to  the  orders  of 
this  court;  that  defendants  R  R  Russell  and 
W.  G.  Boyle  be  restrained  from  making  such 
sale,  and  defendant  Cotton  Oil  &  Manufactur- 
ing Company,  R  R  Russell,  W.  G.  Boyle,  and 
all  other  officers  and  agents  and  attorneys,  be 
enjoined  from  interfering  with  the  possession 
of  such  receiver,  his  agents  and  attorneys,  in 
taking  possession  of  such  property,  assets, 
books,  accounts,  and  documents  of  the  defendant 
Alto  Cotton  Oil  &  Manufacturing  Company; 
that  a  sale  be  made  of  the  entire  assets  and 
good  will  of  defendant  Alto  Cotton  Oil  &  Man- 
ufacturing Company,  and  a  liquidation  of  its 
affairs  be  had  under  proper  orders  of  this  court; 
for  citation;  and  for  such  other  and  further  re- 
lief as  plaintiff  may  be  entitled  to  in  the  prem- 
ises." 


This  petition  contained  the  following  veri- 
fication: 

"Before  me,  the  undersigned  notary  public 
in  and  for  Cherokee  county,  Tex.,  on  this  day 
personally  appeared  EL  H.  Berryman,  who,  be- 
ing by  me  duly  sworn,  upon  his  oath  deposed 
and  says  that  be  is  plaintiff  in  the  above  and 
foregoing  petition,  and  has  read  and  fully  un- 
derstands the  contents  thereof,  and  that  the 
matters  therein  alleged  as  true  are  true,  and 
that  the  matters  therein  alleged  as  of  infor- 
mation and  belief  he  verily  believes  to  be  true." 

The  petition  was  presented  to  the  Judge  of 
that  Judicial  district,  in  vacation,  and  without 
notice  to  the  appellants  an  order  was  entered, 
appointing  F.  F.  Florence  as  receiver  upon 
his  giving  a  bond  in  the  sum  of  $10,000,  and 
directing  that  he  take  charge  of  all  the  assets 
of  the  Cotton  Oil  &  Manufacturing  Company 
in  accordance  with  the  prayer  in  the  plain- 
tiff's petition,  and  that  the  defendants  be  in- 
joined  as  prayed  for.  It  further  appears  from 
the  record  that  the  receiver  on  the  following 
day  filed  a  bond,  which  was  approved.  It 
seems  that  the  ultimate  purpose  of  this  suit 
is  to  dissolve  this  corporation,  sell  all  of  its 
property,  and  pay  off  its  indebtedness.  The 
receivership  and  the  injunction  sought  are 
only  ancillary  to  that  end.  Article  1203  of 
the  Revised  Civil  Statutes  provides  that — 

"Stockholders  of  any  insolvent  corporation 
who  own  twenty-five'  per  cent,  of  its  stock,  or 
creditors  of  any  such  insolvent  corporation  who 
own  twenty-five  per  cent,  of  its  indebtedness, 
may  institute  and  prosecute  a  suit  for  the  disso- 
lution of  such  corporation;  provided,  that  be- 
fore any  -petition  is  filed  *  •  *  by  stock- 
holders or  creditors,  as  provided  in  this  chap- 
ter, leave  therefor  shall  be  first  granted  by  the 
presiding  judge  of  the  court  in  which  the  pro- 
ceeding is  to  be  instituted;  and,  on  presenta- 
tion of  any  petition  it  shall  be  the  duty  of  such 
judge  before  jcrantiue  leave  to  file  the  same  to 
carefully  examine  the  same,  and  he  may  also 
require  an  examination  into  the  facts;  and  it 
shall  be  made  to  appear  with  reasonable  cer- 
tainty from  said  petition,  or  from  the  petition 
and  the  facts,  as  the  case  may  be,  that  the  re- 
lief sought  should  be  granted;  and  it  is  fur- 
ther provided,  that  any  such  corporation  pro- 
ceeded agajpst  shall  have  ten  full  days  notice 
prior  to  the  day  set  for  the  hearing,  on  an  ap- 
plication for  the  appointment  of  a  receiver." 

[1-f  ]  Receiverships  are  created  only  as  aux- 
iliary to  some  ultimate  relief  for  which  a  suit 
may  be  Instituted.  Houston  &  B.  V.  Ry.  Co. 
v.  Hughes,  182  S.  W.  23 ;  Style  v.  Landtrip, 
171  S.  W.  786.  If  it  was  the  purpose  of  this 
suit  to  wind  up  the  affairs  of  the  corporation 
and  terminate  its  existence,  the  appellee  did 
not  allege  a  status  which  authorized  him  to 
maintain  such  a  proceeding;  and,  had  he  done 
so,  the  court  was  without  power  to  appoint 
a  receiver  until  ten  fuU'  days'  notice  had  been 
given  to  the  corporation.  But  if  it  can  be  saw 
that  the  purpose  of  the  suit  Is  to  enjoin  per- 
manently the  sale  of  the  corporate  property 
because  the  debt  claimed  was  partially  Scti- 
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tious,  there  was  no  occasion  for  appointing 
a  receiver  upon  an  ex  parte  bearing.  It  has 
been  repeatedly  held  in  this  state  that  a  re- 
ceiver should  not  be  appointed  without  notice 
to  the  parties  adversely  interested,  unless  It 
should  be  made  to  appear  that  the  plaintiff 
in  the  suit  would  suffer  some  material  in- 
Jury  by  the  delay  necessary  to  give  notice. 
Arnold  et  al.  v.  Meyer,  196  S.  W.  602.  No 
such  situation  is  presented  by  the  petition  in 
this  case.  Moreover,  it  appears  that  the  ma- 
terial facts  upon  which  the  court  must  rely 
in  determining  that,  the  appointment  of  a  re- 
ceiver is  proper  are  here  alleged  upon  Infor- 
mation and  belief,  and  are  sworn  to  in  the 
same  form.  We  think  such  an  affidavit  fol- 
lowing such  averments  is  insufficient.  Qln- 
ther  v.  Zabalgoltio,  170  S.  W.  783:  Pullen  v. 
Baker,  41  Tex.  420.  We  are  therefore  of  the 
opinion  that  the  court  should  not  have  ap- 
pointed a  receiver  in  this  case  upon  an  ex 
parte  hearing.  We  are  further  of  the  opin- 
ion that  the  temporary  restraining  order 
should  not  have  been  granted  without  a  hear- 
ing, if  then. 

The  Judgment  will  therefore  be  reversed, 
and  Judgment  here  rendered,  vacating  the  ap- 
pointment of  the  receiver  and  the  restraining 
order,  and  the  case  remanded  to  the  court 
below  for  further  appropriate  proceedings. 


DALLAS  WASTE  MILLS  v.  EARLY- 
FOSTER  GO.  (No.  8106.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

Dec.  8,  1919.     Rehearing  Denied 

Feb.  11,  1920.) 

X.  Contracts  <S=»145— Made  where  ACCEPT- 
ANCE Or  OFFER  IS  GIVEN. 

A  contract  is  made  where  the  acceptance  of 
the  offer  is  given. 

2.  CORPORATIONS  «=»608(2)  —  ACTION  FOB 
BBEACH  OE  CONTRACT  HAT  BE  BBOUGHT  IB 
COUNTY  WHERE  CONTRACT  WAS  MAPS ;    "PART 

or  cause  or  action." 

Within  Vernon's  Sayles'  Ann.  Giv.  St  1914, 
art.  1830,  subd.  24,  authorizing  suit  against  a 
private  corporation  in  the  county  in  which  the 
cause  of  action,  "or  a  part  thereof  arose,"  the 
making  of  a  contract  constitutes  part  of  the 
cause  of  action  in  suit  for  its  breach. 

3.  Evidence  «=»457— Ambiguous  provisions 
or  contract  mat  be  explained. 

Testimony  is  admissible  as  to  the  meaning 
of  provisions  of  a  written  contract  of  sale  of 
linters,  they  being  ambiguous,  in  the  sense  that 
their  meaning  is  not  clear  to  one  not  familiar 
with  the  preparation  of  and  -  dealing  in  cotton 
seed  mill  products. 

4.  Sales  «=>177— Buteb  entitled  to  bjand 
on  provision  or  contract  as  to  place  or 

DELIVERY. 

The  purchaser  of  goods  is  not  required  to 
accept  delivery  of  them  at  a  place  other  than 


provided  in  the  contract,  and  limit  damages  to 
the  difference  in  cost  of  shipping  from  the  two 
places,  but  may  stand  on  his  contract,  and  re- 
cover as  though  the  seller  had  refused  to  make 
any  delivery. 

5.  Sales  «=»418<7)  —  Buyer  may  not  buy 
from  itself  on  nondelivery  by  seller 
and  hold  seller  for  difference  in  price. 

A  buyer  cannot,  on  failure  of  the  seller  to 
deliver,  buy  other  goods,  of  itself,  trading  under 
another  name,  and  hold  the  seller  for  the  dif- 
ference between  the  price  paid  and  the  contract 
price. 

6.  Appeal  and  error  $=»854(2)  —  Judgment 
authorized  by  pleading  and  evidence 
not  reversed  because  or  wrong  theory. 

.Judgment  for  plaintiff,  though  on  a  wrong 
theory  of  measure  of  damages,  will  not  be  re- 
versed ;  the  petition  authorizing  recovery  on 
the  proper  the*  . ,  and  the  evidence  showing 
plaintiff  entitled  to  an  amount  equal  to  the 
judgment. 

7.  Sales  «=»418(6)  —  Common -law  remedy 
not  excluded  by  bight  given  by  contract 
in  case  or  nondelivery. 

Provision  of  contract  of  sale  giving  pur- 
chaser, in  case  of  nondelivery,  right  to  buy 
other  goods  in  the  open  market  and  hold  the 
seller  for  the  difference  between  the  contract 
price  and  the  price  paid,  not  being  mandatory, 
does  not  furnish  the  exclusive  remedy,  but  the 
buyer  may  have  his  common-law  remedy  of  re- 
covering the  difference  between  the  contract 
price  and  the  price  at  which  he  could  have  sold 
the  goods. 

Appeal  from  District  Court,  McLennan 
County;  H.  M.  Richer,  Judge. 

Action    by     the  Early-Foster    Company 

against  the  Dallas  Waste  Mills.    Judgment 

for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

O.  M.  Smlthdeal,  of  Dallas,  for  appellant 
Sanford  &  Harris,  of  Waco,  for  appellee. 

EST,  O.  J.  Early-Foster  Company,  a  pri- 
vate corporation,  brought  this  suit  against 
Dallas  Waste  Mills,  another  private  corpora- 
tion, and  recovered  a  Judgment  for  $1,181.68, 
for  an  alleged  breach  of  a  contract ;  and  the 
defendant  has  appealed. 

The  contract  was  in  writing,  and  read  as 
follows : 

"Ft  Worth,  Texas,  Feb.  29,  1916. 

"Contract  No.  1148. 
"Early-Foster  Co.,  Waco,  Texas,  Buyers. 
"Dallas  Waste  Mills,  Dallas,  Texas,  Sellers. 

"Gentlemen:  Referring  to  'phone  conversa- 
tions and  exchange  of  telegrams  to-day  between 
Mr.  Foster  of  the  Early-Foster  Co.,  Waco,  Tex- 
as, and  Mr.  Glarner  of  the  Dallas  Waste  Mills, 
Dallas,  Texas,  and  ourselves: 

"We  beg  to  confirm  having  this  day  Bold  to 
Early-Foster  Co.,  Waco,  Texas,  for  account  of 
the  Dallas  Waste  Mills,  millrun  Linters  made 
from  sound  cotton  seed  and  free  from  damage, 
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at  the  price  of  five  dollars  eighty-two  and  one- 
half  cents  ($5.82%)  per  hundred  pounds  f.  o.  b. 
cars  Texas  Common  Point  Mills. 
"Shipment:    Immediate. 
"Terms:   Demand  draft  with  B/L  attached. 
"Routing:    Buyers'  option. 

"This  contract  is  made  in  triplicate,  one  copy 
being  sent  to  each  buyer  and  seller  and  the 
original  retained  in  our  office  on  file,  which  has 
been  duly  stamped. 

"This  sale  is  made  subject  to  the  Rules  of 
the  Texas  Cotton  Seed  Crushers'  Ass'n. 
"Commission:    Twenty-five  cents  (25V)  per  bale 
to  be  paid  by  the  seller,  payable  at  Fort 
Worth,  Texas. 
"Yours  truly,     Kyser-Ruble  Brokerage  Co., 
-Per  [Signed]  O.  R.  Ruble. 
"CRR/LH  (As  Brokers  Only)." 

The  plaintiff,  whose  place  of  business  was 
in  Waco,  McLennan  county,  Tex.,  accepted 
the  terms  of  the  contract  at  that  place,  as 
they  had  previously  done  by  telephone.  A 
rule  of  the  Texas  Cotton  Seed  Crushers'  As- 
sociation prescribes  that  all  trades  in  cotton 
seed  products  may  be  for  either  immediate, 
prompt,  or  specified  dates  of  shipment,  and 
that  the  word  "Immediate,"  as  therein  used, 
means  within  five  working  days.  Another 
rule  of  that  association  reads  as  follows : 

"Should  a  buyer  fail  to  give  shipping  instruc- 
tions for  linters  or  to  receive  them  when  ship- 
ped in  accordance  with  the  terms  of  the  con- 
tract, the  seller  may  after  48  hours'  notice  to 
the  buyer  cancel  the  contract  or  sell  the  linters 
in  dispute  through  a  recognized  broker  for  the 
buyer's  account,  and  any  loss  sustained  will  be 
a  valid  claim  against  the  buyer.  Conversely,  a 
buyer  may  protect  himself  in  case  of  nondelivery 
of  linters  bought." 

W.  M.  Foster,  who  was  president  and  gen- 
eral manager  of  Early-Foster  Company,  testi- 
fied, among  other  things.: 

"The  matter  in  controversy  here  is  covered 
by  a  written  contract  dated  February  29,  1916, 
covered  a  purchase  by  Early-Foster  Company 
of  250  bales  of  linters  from  the  Dallas  Waste 
Mills.  I  handled  this  transaction  for  Early- 
Foster  Company.  As  to  what  is  meant  in  the 
contract  by  'demand  draft  with  B/L  attached,' 
I  will  say  there  was  to  be  a  draft  drawn  on 
demand  payable  upon  presentation,  not  at  Bight, 
but  a  demand  draft  with  bill  of  lading  attached 
sent  to  Waco,  and  we  were  to  pay  it  on  presenta- 
tion. It  was  a  cash  item.  The  draft  was  to 
be  paid  in  Waco,  in  McLennan  county.  As  to 
what  is  a  'bill  of  lading,'  will  say  we  had  a 
shipment  of  250  bales  of  linters.  They  secured 
a  bill  of  lading  from  the  railroad  company  for 
250  bales  of  linters,  attached  the  same  to  the 
draft  and  forwarded  same  to  Waco  to  be  paid. 
They  would  obtain  that  bill  of  lading  from  the 
railroad  company  whenever  they  had  the  linters 
loaded  in  the  cars,  and  the  agent  then  signed 
it.  The  Dallas  Waste  Mills  would  draw  the 
draft  By  'draft'  I  mean  an  ordinary  custom- 
ers' draft  drawn  through  the  banks.  The  draft 
would  reach  Waco  through  the  banks  in  the 
ordinary  course  of  bank  collection.  The  con- 
tract has  this  language  in  it:  "This  sale  is  made 
subject  to  the  rules  of  the  Texas  Cotton  Seed 


Crushers'  Association.'  The  Texas  Cotton  Seed 
Crushers'  Association  is  an  association  gotten 
up  by  the  millmen,  brokers,  and  dealers,  where 
we  aU  get  together  and  formulate  and  make  rules 
to  trade  under.  It  existed  in  the  state  of 
Texas,  and  is  at  present  in  existence  with  head- 
quarters at  Dallas.  They  had  theretofore,  pro- 
mulgated certain  rules  which  were  the  rules  we 
traded  under  and  the  rules  referred  to  in  this 
contract.  There  is  another  provision  in  tbe 
contract  which  reads:  'We  beg  to  con  I.  in 
having  this  day  sold  to  Early-Foster  Co.  for 
account  Dallas  Waste  Mills,  Dallas,  Texas,  250 
bales  clean  millrun  linters  made  from  sound 
seed  and  free  from  damage,  at  the  price  of 
$5.82%  per  hundred  pounds  f.  o.  b.  cars  Texas 
Common  Point  Mills.'  As  to  what  is  meant  by 
the  word  'mills,'  I  will  say  it  is  the  mill  that 
produces  or  manufactures  linters.  The  letters 
'f.  o.  b.'  mean  free  on  board  railroad  cars. 
'Texas  Common  Point  Mills'  is  a  term  that  is 
applied — meaning  the  same  freight  rate  would 
apply  to  Chicago  or  points  that  are  shipped  to 
from  Texas  points  where  the  same  rate  applies. 
As  to  what  is  meant  by  a  common  point  on  rail- 
roads, I  will  say  that  is  a  point  where  the 
rate  is  the  same  as  a  number  of  points  or  a 
certain  territory — in  groups  you  might  call  it. 
Texas  common  point  rates  would  protect  within 
the  radius  of  Waco  north,  Temple  north  to  say 
150  miles.  That  would  be  the  same  rate  of 
freight  to  New  Orleans  or  Memphis  or  to  Chi- 
cago or  to  Kansas  City.  I  mean  the  same  rate  . 
of  freight  would  apply  'from  any  of  those  points, 
say  to  New  Orleans,  Chicago,  Memphis,  etc 
Those  calculations  are  commonly  known  in  the 
railroad  world  and  the  business  world.  Waco 
in  McLennan  county  at  that  time  was  such  a 
common  point.  When  I  use  the  word  'mill,' 
that  means  a  mill  located  at  one  of  these  com- 
mon points.  We  could  not  force  them  to  de- 
liver f.  o.  b.  a  common  point  where  there  was 
no  mill.  That  means  a  mill  located  at  one  of 
these  Texas  common  points  on  the  railroad.  I 
did  not  ever  actually  receive  from  the  Dallas 
Waste  Mills  any  of  the  cotton  linters  under 
this  contract  I  did  rely  on  the -Dallas  Waste 
Mills  to  deliver  said  linters  within  the  five 
days  provided  in  the  contract  and  under  the 
rules.  We'  did  go  into  the  market  and  buy  250 
bales  of  cotton  linters  on  March  6,  1918.  We 
bought  the  250  bales  from  the  Waco  Cotton 
Linters  Company  and  paid  therefor  6%  cents 
per  pound  f.  o.  b.  Texas  common  mill  point 
About  27,000  pounds  is  what  we  received.  Ton 
say  I  have  it  27,766;  I  think  that  is  correct 
We  had  a  customer  to  whom  we  had  sold  the 
linters  and  expected  to  deliver  them  these 
linters ;  that  is  what  we  bought  them  for.  We 
bought  these  linters  from  the  Waco  Gotton 
Linters  Company  for  the  purpose  of  filling  our 
contract." 

It  was  also  shown  by  Mr.  Foster's  testimony 
that  on  March  3,  1916,  the  defendant  tender- 
ed to  plaintiff  delivery  of  260  bales  of  linters, 
at  Galveston,  Tex.,  and  drew  a  draft  on  the 
plaintiff  for  the  contract  price,  not  with  bill  of 
lading  attached,  but  with  warehouse  receipts 
attached.  Mr.  Foster  testified  that  there  was 
no  cotton  seed  mill  at  Galveston,  and  that  it 
was  not  a  common  point  or  shipping  place 
within  the  terms  of  the  contract.     So,  the 
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plaintiff  declined  to  accept  the  llnters  at  Gal- 
veston, refused  to  pay  the  draft  referred  to, 
and  In  due  time  notified  the  defendant  that 
It  would  buy  in  other  llnters  and  hold  the  de- 
fendant responsible  for  the  difference  in  mar- 
ket price.  Mr.  Foster  testified  that  the 
course  referred  to  was  pursued;  that  he  plac- 
ed the  matter  in  the  hands  of  Kyser-Ruble 
Company,  brokers;  and  that  they  purchased 
for  the  plaintiff  250  bales  of  llnters,  at  the 
prevailing  market  price,  which  was  8%  cents 
per  pound.  He  also  stated  that  the  brokers 
bought  the  llnters  referred  to  from  the  Waco 
Cotton  Llnters  Company,  which  was  owned 
by  the  plaintiff,  Early-Foster  Company.  In 
other  words,  he  stated  that  the  plaintiff  did 
business  under  two  names,  one  being  Early- 
Foster  Company,  and  the  other  being  the 
Waco  Cotton  Llnters  Company,  and  he  ad- 
mitted, on  cross-examination,  that  they 
bought  the  llnters  from  themselves. 

The  trial  was  without  a  jury,  and  no  con- 
clusions of  law  and  facts  were  filed. 

[1,  2]  The  defendant  filed  a  plea  of  privi- 
lege to  be  sued  in  Dallas  county,  and  the  first 
assignment  of  error  complains  of  the  action 
of  the  trial  court  in  overruling  that  plea. 
Subdivision  24  of  article  1830,  Vernon's 
Sayles'  Texas  Civil  Statutes,  prescribes  that 
suits  against  any  private  corporation,  associ- 
ation, or  joint-stock  company  may  be  main- 
tained in  the  county  in  which  the  cause  of 
action,  or  a  part  thereof,  arose,  etc.  The 
original  contract  in  this  case  was  made  by 
telephone.  The  defendant,  through  its  agent, 
-the  brokers,  made  an  offer  to  the  plaintiff  at 
its  place  of  business,  in  Waco,  McLennan 
county,  and  the  plaintiff  accepted  that  offer 
at  that  place;  and  the  same  may  be  said  in 
reference  to  the  written  contract  A  contract 
is  made  where  the  acceptance  of  an  offer  is 
given.  Ins.  Co.  v.  Harris,  04  Tex.  25,  57  S. 
W.  635,  86  Am.  St.  Rep.  813;  Cnero  Cotton 
Oil  Mfg.  Co.  v.  Feeders'  Supply  Co.,  203  S.  W. 
79,  and  authorities  there  cited.  So  it  follows 
that  the  contract  involved  in  this  case  was 
made  in  McLennan  county,  where  the  suit 
was  brought  But  it  does  not  follow  that 
this  conferred  jurisdiction  upon  the  courts  of 
McLennan  county,  unless  it  be  that  the  mak- 
ing of  the  contract  constituted,  in  part,  the 
cause  of  action  sued  upon.  The  plaintiff  sued 
for  a  breach  of  that  contract,  and,  if  the 
making  of  the  contract  constituted  part  of 
the  plaintiff's  cause  of  action,  then  the  cause 
of  action  arose,  in  part,  in  the  county  where 
the  suit  was  brought.  That  precise  question 
was  presented  to  and  decided  by  our  Supreme 
Court,  in  Western  Wool  Com.  Co.  v.  Hart,  20 
S.  W.  131.  The  opinion  in  that  case  was 
written  by  Judge  Hobby,  of  the  Commission 
of  Appeals,  and  was  adopted  by  the  Supreme 
Court;  and  as  it  seems  never  to  have  been 
officially  reported,  and  as  it  contains  an  illu- 


questlon  referred  to,  we  make  the  following 
extended  quotation  from  it: 

"The  Act  of  March  20,  1848,  'organizing  jus- 
tices' courts,  and  defining  their  powers  and  ju- 
risdictions' (Pasch.  Dig.  p.  285),  provided  that 
no  person  shall  be  sued  before  any  justice  of 
the  peace,  except  in  the  precinct  of  his  residence, 
or  in  the  precinct  where  the  cause  of  action  ac- 
crued, if  in  the  same  county  (Pasch.  Dig.  art. 
1188).  No  corresponding  provision  is  made  in 
the  'Act  to  regulate  proceedings  in  the  district 
court,*  of  1846  (Pasch.  Dig.  p.  346,  art.  1423). 
In  1874  an  act  was  passed  to  'fix  the  venue  in 
certain  cases,'  which  provided  substantially  that 
public  or  private  corporations,  created  by  the 
laws  of  this  or  any  other  state,  may  be  sued 
in  any  court  in  this  state,  having  jurisdiction 
of  the  subject-matter,  in  any  county  'where  the 
cause  of  action,  or  a  part  thereof,  accrued.' 
Gen.  Laws  1874,  p.  31.  Subdivision  21,  art 
1198,  of  the  Revised  Statutes,  adopted  in  1870, 
provided  that  suits  against  a  private  corpora- 
tion, etc.,  might  be  commenced  in  any  county 
in  which  the  cause  of  action,  or  a  part  there- 
of, arose,  etc.  Such  is  the  law  as  it  now  stands. 
The  jurisdiction  in  this  case  rests  upon  the 
fact  whether  'the  cause  of  action,  or  a  part 
thereof,  arose'  in  Howard  county,  Tex.  The 
cause  of  action  Is  that  in  which  the  plaintiff's 
remedy  has  its  origin,  the  fact  or  facts  giving 
him  the  right  to  bring  the  suit  In  cases  like 
the  present — a  suit  for  damages  growing  out  of 
the  alleged  breach  of  a  contract — the  cause  of 
action  must  be  predicated  on  some  right  ex- 
isting in  the  plaintiff,  and  some  duty  resting  on 
the  defendant  towards  the  plaintiff  by  reason 
of  that  right  which  duty  the  defendant  has 
failed  to  perform,  or  has  negligently  performed. 
The  facts  showing  the  defendant's  failure  to 
perform  this  duty  constitute  what  we  term  the 
breach  of  the  contract,  and  are  no  more  a 
part  of  the  cause  of  'action  than  those  facts 
which  entitle  the  plaintiff  to  its  performance. 
In  other  words,  those  facts  which  show  the 
plaintiff's  primary  right  in  the  matter  are  as 
much  a  part  of  the  cause  of  action,  and  are  as 
necessary  as  a  foundation  for  the  suit  as  are 
those  facts  showing  a  violation  or  invasion  of 
his  right,  ordinarily  termed  a  breach  of  the 
contract  or  covenant  by  the  defendant.  Every 
cause  of  action,  it  is  said  by  Mr.  Pomeroy, 
consists,  when  subjected  to  analysis,  of  two  sep- 
arate and  distinct  elements,  the  primary  right 
and  duty  of  the  parties  respectively,  and  the 
wrongful  act  or  omission  violating  it  Our  stat- 
ute (section  21,  art  1198)  seems  to  recognize 
the  fact  that  the  cause  of  action  consists  of 
two  distinct  elements,  as  it  provides  that  the 
jurisdiction  of  the  court  shall  attach  where  'a 
part  thereof  arose.' 

'The  proof  certainly  shows  that  the  transac- 
tions between  appellant's  agent  and  appellee  in 
Howard  county,  with  reference  to  the  shipment 
of  the  wool  to  appellant  at  St  Louis,  formed  a 
part  of  the  cause  of  action  (without  these  facts, 
which  the  proof  disclosed,  plaintiff  showed  no 
right  of  recovery);  and  it  is  difficult  to  under- 
stand the  meaning  of  the  language  giving  ju- 
risdiction' 'where  a  part  thereof  arose*  if  it 
was  not  intended  to  embrace  a  case  like  the 
present  This  language  last  quoted  was  not  in 
the  law  prior  to  1874.  It  was  incorporated  in 
the  law  in  1874,  the  language  being  'where  the 


minative  and  satisfactory  discussion  of  the  I  cause  of  action,  or  a  part  thereof,  accrued.' 
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Since  1879  the  law  has  given  jurisdiction  to  the 
county   'where  the  cause  of  action  or  a  part 
thereof  arose."    In  the  case  of  Phillio  v.  Blythe, 
12  Tex.  127,  under  the  law  defining  the  juris- 
diction of  justices'  courts,  which  provided  that 
suit  might  be  brought  in  the  precinct  'where 
the  cause  of  action  accrued,'  etc.     (Pasch.  Dig. 
p.  285),  it  was  decided  that  where  the  defend- 
ant contracted  in  one  precinct  with  the  plain- 
tiff to  build  a  house  for  him  in  another,  and 
there  was  a  breach  of  the  contract  by  defend- 
ant in  the  latter,  the  cause  of  action  for  the 
recovery  of  the  price  accrued  in  the  precinct 
where  the  house  was  to  be  built,  or  the  breach 
was  committed.     In  the  case  cited  the  plaintiff 
sought  to  recover  on  the  ground  that  'the  cause 
of  action  accrued'  in  precinct  No.  1.    He  failed 
to  do  so  because  it  was  shown  that,  while  a 
'part  of  the  cause  of  action,'  as  this  term  has 
been  defined,  'arose'  in  that  precinct,  it  'accrued' 
in  precinct  No.  2.     There  was,  then,  no  law 
authorizing  a  recovery  by  the  plaintiff  on  the 
ground  that  a  part  of  the  cause  of  action  arose 
in  any  locality.    In  discussing  the  question  in 
the  case  cited,  the  court  say:    'When,  under 
the  common  law,  it  was  required   that  juries 
should  be  drawn  from  the  immediate  neighbor- 
hood in  which  the  cause  of  action  had  arisen, 
it  was  found  extremely  difficult  in  mixed  trans- 
actions,  which   happened   partly   in   one   place 
and   partly   in  another,    *    *    •    to  determine 
where  the  cause  of  action  did  accrue.    *    *    * 
The  same  difficulties  now  exist  in  ascertaining 
the  place  of  a  cause  of  action,  and  it  is  a  mis- 
fortune that  the  Legislature,  in  expressing  the 
exceptions,  did  not  employ -perspicuous  terms,' 
etc.    The  difficulty  mentioned  has  been  removed 
by  the  language  giving  jurisdiction  where  the 
cause  of  action  arose,  or  a  part  of  it  arose, 
which  the  Legislature  has  incorporated  In  the 
law  since  the  case  of  Phillio  v.  Blythe,  supra. 
That  case  is  plainly  distinguishable  from  the 
present    In  that  case  the  recovery  was  sought 
in   precinct   No.   1,   on   the   ground   that   'the 
cause  of  action  accrued'  there.    It  evidently  ac- 
crued, as  in  this  case,  where  the  breach  was 
committed,  and  that  was,  in  the  case  cited,  in 
the   second   precinct,   where   the  contract  was 
to  be  performed.    But  in  the  case  under  consid- 
eration the  plaintiff  seeks  a  recovery  on  the 
ground  that  'a  part  of  the  cause  of  action  arose' 
in  Howard  county,  Tex.     That  a  part  of  it 
arose  in  that  county  is  manifest,  because,  if  the 
facts    (the   dealings    and   transactions   between 
plaintiff    and    Robinson,    appellant's    agent    in 
Howard  county)  be  eliminated  from  this  con- 
troversy, plaintiff  could  not  recover.    That  part 
of  the  cause  of  action  which  arose  in  that  coun- 
ty is  so  essential  to  the  existence  of  the  causa 
of  action  as  a  whole  that  there  would  be  none 
without  it.     It  has  been  held  that,  where  'the 
cause  of  action,  to  be  within  the  jurisdiction 
of  the  court,  must  have  arisen  within  its  terri- 
torial jurisdiction,  the  phrase  means  the  whole 
cause  of  action.'    This  necessarily  includes  every 
fact  material  to  be  proved  to  entitle  the  plain- 
tiff  to  succeed,  and  every  fact  the  defendant 
would  have  a  right  to  deny.    S  Amer.  &  Eng. 
Enc.  Law,  p.  46,  note  1.    It  was  doubtless  one 
of  the  purposes  of  the  Legislature  to  authorize 
the  plaintiff  to  sue  in  those  counties  where  'a 
part  of  the  cause  of  action  arose*  against  cor- 
porations, and  not  to  restrict  him  to  the  vigorous 
requirement  that  every  fact  necessary  to  con- 


stitute the  whole  cause  of  action  should  occur 
in  a  county  to  give  jurisdiction.'' 

The  same  point  was  also  decided  the  same 
way  by  the  Ft.  Worth  Court  of  Civil  Appeals, 
in  Ouero  Cotton  Oil  Mfg.  Co.  v.  Feeders'  Sup 
ply  Co.,  supra.  Hence  we  overrule  the  first 
assignment,  and  hold  that  the  trial  court  rul- 
ed correctly  on  the  plea  of  privilege.  We  rest 
our  decision  upon  that  point  solely  upon  the 
ground  that  the  plaintiff's  cause  of  action 
arose  In  part  in  the  county  where  the  suit 
was  brought,  and  not  upon  any  other  ground. 

[8]  By  several  assignments  of  error,  appel- 
lant contends  that  the  trial  court  committed 
error  in  permitting  the  witness  Foster  to  tes- 
tify concerning  the  meaning  of  certain  pro- 
visions of  the  written  contract.  Some,  if  not 
all,  of  the  provisions  referred  to,  are  ambigu- 
ous, in  the  sense  that  their  meaning  is  not 
clear  to  any  one  who  Is  not  familiar  with  the 
preparation  of  and  dealing  In  cotton  seed  mill 
products.  However,  some  of  his  testimony, 
for  Instance  that  defining  what  was  meant  by 
the  letters  "f.  o.  b.,"  was  Immaterial.  Hence 
we  overrule  the  assignment  referred  to. 

[4-7]  We  also  overrule  appellant's  conten- 
tion that,  if  the  plaintiff  was  entitled  td  re- 
cover, the  measure  of  damage  would  be  the 
difference  in  the  cost  of  shipping  the  llnters 
from  Galveston,  and  what  would  have  been 
the  cost  If  they  had  been  delivered  at  a 
point  covered  by  the  contract  We  overrule 
that  contention.  The  plaintiff  had  the  right 
to  stan>l  on  Its  contract,  and  it  does  not  lie 
In  the  mouth  of  the  defendant  to  say  that,  al- 
though It  breached  the  contract,  if  the  plain- 
tiff had  waived  its  right  to  have  performance 
thereof  In  accordance  with  the  contract  the 
amount  of  damage  would  have  been  lessened. 
However,  we  sustain  appellant's  contention 
presented  by  Its  eleventh  assignment  of  error, 
to  the  effect  that  the  plaintiff  could  not  buy 
other  llnters  from  Itself,  and  hold  appellant 
responsible  because  of  the  fact  that  the  llnt- 
ers so  bought  cost  more  than  the  contract 
price.  But  that  ruling  does  not  require  a  re- 
versal of  the  case.  The  plaintiff's  testimony 
shows  that  llnters  of  the  class  contracted  for 
had  Increased  in  value  to  such  an  extent  that, 
If  appellant  had  complied  with  its  contract 
the  plaintiff  would  have  sold  the  llnters  at  a 
profit  equal  to  the  amount  of  the  Judgment 
which  was  rendered  against  It.  In  other 
words,  while  the  provision  In  the  contract 
may  have  authorized  the  plaintiff  to  pur- 
chase other  llnters  In  the  open  market  and 
hold  the  defendant  liable  for  the  difference 
between  the  contract  price  and  the  price  paid 
for  such  other  llnters,  that  provision  is  not 
mandatory,  and  does  not  limit  the  parties  to 
the  remedy  thereby  conferred.  Therefore, 
conceding  that  the  plaintiff  did  not  comply 
with  that  provision  of  the  contract,  still  Its 
petition  was  so  framed  as  to  entitle  It  to  its 
common-law  remedy,  which  was  the  differ- 
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ence  in  the  contract  price  and  the  price  for 
which  plaintiff  could  have  sold  the  linters; 
and  the  plaintiff  submitted  testimony  which 
will  sustain  the  Judgment  upon  that  theory. 

Hence  we  conclude  that  no  reversible  error 
has  been  shown,  and  that  the  Judgment 
should  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 


PEOPLE'S  GUARANTY  STATE  BANK  OF 
TYLER  y.  CASTLE  et  al.    (No.  2184.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Feb.  8,  1920.     Rehearing  Denied 

Feb.  12, 1920.) 

1.  Evidence  «=»65— Bank  held  as  mattes 
of  law  to  know  invalidity  of  sale  of 
road  district  bonds  on  -credit. 

A  bank,  purchasing  road  bonds  under  Loe. 
ft  Sp.  Acts  33d  Leg.  (1918)  c.  TO,  providing  that 
such  bonds  be  sold  to  the  highest  bidder  for 
cash,  must  be  held  as  matter  of  law  to  know 
that  a  Bale  and  purchase  of  the  bonds  partly 
on  credit,  or  deferred  installment  payments,  was 
in  violation  of  the  law  and  void. 

2.  Highways  <8=*90— Sale  of  boad  district 
bonds  or  cbedit  void. 

Under  Loe.  ft  Sp.  Acts  33d  Leg.  (1913)  c. 
70,  providing  that  road  district  bonds  should 
be  sold  to  the  highest  bidder  for  cash,  a  sale 
and  purchase  of  the  bonds  partly  on  credit,  or 
deferred  installment  payments,  was  void. 

3.  Highways  <s=>90— Pubchaseb  of  boad  dis- 
trict BONDS  AT  VOID  SALE  LIABLE  THEBXFOB 
TO   COUNTY. 

Where  bank  bought  road  district  bonds  un- 
der Loe.  &  Sp.  Acts  33d  Leg.  (1913)  c.  70,  part- 
ly on  credit,  or  deferred  installment  payments, 
and  obtained  title  to  the  bonds  and  sold  them 
to  another  bank,  the  first  bank,  even  though  the 
sale  and  purchase  of  the  bonds  was  void,  was 
liable  in  debt  to  the  county  for  the  bonds. 

4.  Highways  <j=»9Q— Liability  of  bank  fob 
purchase  price  of  boad  bonds  sold  on 
cbedit  as  debtor  to  county  and  rot  as 

DEPOSITEE   OF   COUNTY. 

Where  bank  bought  road  district  bonds  un- 
der Loe.  ft  Sp.  Acts  33d  Leg.  (1913)  c.  70,  part- 
ly on  credit,  or  deferred  installment  payments, 
and  sold  the  bonds  to  another  bank,  the  sale 
by  the  road  district  and.  purchase  of  the  bonds 
by  the  first  bank  being  void  because  on  credit, 
the  liability  of  the  bank  to  the  county  was  in 
the  nature  of  a  debt,  and  an  order  to  presently 
command  the  delivery  of  any  money  by  such 
bank  to  the  depository  of  the  county  could  not 
exist;  no  money  being  actually  on  deposit  in 
the  bank. 

5.  Appeal  and  ebrob  <8=>954(1>— Exercise  of 
discretion  by  trial  jttdoe  in  respect  to 
temporary  mandatory  injunction  not  dis- 
TURBED. 

An  appellate  court  will  not  ordinarily  inter- 
fere with  the  exercise  of  discretion  by  a  trial 
judge  in  respect  to  a  temporary  mandatory  in- 
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junction  in  vacation,  unless  a  right  is  clearly 
shown  to  exist  to  which  recognition  has  not  been 
properly  accorded. 


Appeal  from  District  Court,  Smith  County ; 
J.  B.  Warren,  Judge. 

Suit  by  the  People's  Guaranty  State  Bank. 
of  Tyler  against  W.  R  Castle  and  others. 
Judgments  for  defendants,  and  plaintiff 
appeals.    Affirmed. 

The  People's  Guaranty  State  Bank  of 
Tyler,  Tex.,  brought  the  suit  against  the 
county  judge  and  the  commissioners'  court 
of  Smith  comity  and  the  First  National 
Bank  of  Troup,  Tex.,  seeking  a  temporary 
mandatory  Injunction,  and  on  a  final  hearing 
for  the  order  to  be  made  permanent  to  com- 
pel the  payment  to  the  county  treasurer  of 
Smith  county  of  the  proceeds  derived  from 
the  sale  of  certain  road  bonds,  to  the  end 
that  the  money  would  be,  as  the  law  directs, 
turned  over  to  appellant,  the  depository  of 
said  county.  The  judge  In  vacation  heard 
the  testimony  on  the  application,  and  refused 
to  grant  the  temporary  injunction.  The  judge' 
made  findings  of  fact  substantially  as  'fol- 
ia ws: 

That  Smith  county  is  acting  under  a  spe- 
cial road  law  of  the  Thirty-Third  Legisla- 
ture (see  Acts  of  the  33d  Legislature  p.  202), 
and  under  that  law  any  defined  road  dis- 
trict of  Smith  county  may  issue  bonds  for 
the  purpose  of  constructing,  maintaining, 
and  operating  public  roads  In  such  district. 
The  act  authorizes  and  continues  the  custody 
of  the  bonds  in  the  commissioners'  court  of 
the  county  until  by  that  court  sold  to  the 
highest  and  best  bidder  for  cash,  either  in 
whole  or  parcels,  at  not  less  than  their  par 
value.  An  election  was  duly  and  legally  held 
in  Troup  road  district  No.  6,  of  the  said 
county,  on  November  3,  1917,  and  a  two- 
thirds  majority  of  the  legal  votes  cast  at  the 
election  were  in  favor  of  the  issuance  of 
bonds  in  the  district  in  the  sum  of  $100,000. 
The  First  National  Bank  of  Troup  bid  on  the 
bonds  par  and  accrued  interest  to  the  date 
of  the  delivery  of  the  bonds  to  an  amount 
aggregating  $105,472,  less  $1,150  costs  and 
attorney's  fees  incurred  by  the  bank,  the 
same  to  be  paid  by  the  bank  as  follows: 
$4,322  cash,  and  the  remainder  in  20  equal 
Installments  of  $5,000  each,  the  first  install- 
ment due  and  payable  on  June  1,  1919.  The 
commissioners'  court  approved  the  sale,  and 
the  First  National  Bank  of  Troup  executed  a 
personal  bond  to  the  county  judge  to  secure 
the  payment  of  the  deferred  payments.  The 
People's  Guaranty  State  Bank  of  Tyler,  Tex., 
was  appointed  the  depository  of  all  the 
funds  of  Smith  county  for  a  period  of  two 
years  from  February,  1919.  The  First  Na- 
tional Bank  of  Troup,  after  the  bonds  were 
delivered  to  it  by  the  commissioners'  court, 
sold  the  bonds  to  the  City  National  Bank  of 
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Dallas,  Tex.,  and  received  payment  for  same. 
The  cashier  of  the  First  National  Bank  of 
Troup,  Tex.,  credited  the  road  district  on 
the  books  of  the  bank  with  the  sum  of  $100,- 
000,  but  this  was  understood  as  simply  a 
matter  of  bookkeeping,  and  said  sum  was 
not  in  fact  subject  to  check  by  either  the 
commissioners'  court  or  the  Troup  road  dis- 
trict. The  First  National  Bank  of  Troup  bid 
for  the  bonds  $3,750  more  than  any  other 
person  or  association  did,  and  this  bid  was 
made  in  order  that  the  total  sum  of  the 
bonds  might  be  paid  in  monthly  installments 
of  $5,000  each.  The  trial  Judge  denied  the 
application  for  a  temporary  mandatory  in- 
junction, upon  the  ground  that  the  First 
National  Bank  of  Troup  was  entitled  to  a 
trial  at  the  regular  term  of  the  court  upon 
the  validity  of  the  contract  of  sale  of  the 
bonds. 

Simpson,  Lasseter  &  Gentry,  of  Tyler,  for 
appellant. 

Marsh  &  Mcllwaine  and  J.  A.  Bulloch,  all 
of  Tyler,  for  appellees. 

LEVY,  J.  (after  stating  the  facts  as  above). 
The  prayer  of  the  application  in  this  case  is: 

"To  grant  a  temporary  mandatory  injunction 
commanding  the  defendants  to  pay  the  county 
treasurer  of  Smith  county  the  remainder  of  the 
proceeds  derived  from  the  sale  of  the  bonds." 

And  the  application  alleges  that: 

"The  proceeds  derived  from  the  sale  of  the 
bonds  at  this  time  amounts  to  $95,000,  which 
sum  is  now  on  deposit  in  the  defendant  bank 
to  the  credit  of  road  district  No.  6  of  Smith 
county,  Texas." 

But,  after  hearing  the  application,  answer, 
and  the  evidence,  the  trial  Judge  decided,  in 
point  of  fact,  that  the  said  bank  was  not  hold- 
ing the  purchase  price  of  the  bonds  on  de- 
posit to  the  credit  of  the  road  district,  but 
owed  a  debt  to  the  county  commissioners' 
court  which*  was  contracted  by  the  commis- 
sioners' court  under  the  sale  and  delivery  of 
the  bonds  to  the  First  National  Bank  of 
Troup  for  par  value  and  accrued  interest  to 
date  of  the  delivery,  and  that  the  said  debt 
was  not  yet  due.  The  transaction  as  made 
by  the  hearing  then  rested  purely  in  con- 
tract, and  there  is  involved  the  question  of 
the  validity  of  the  contract.  Under  the 
terms  of  the  special  road  law  authorizing 
the  issuance  of  the  road  bonds  an  undoubted 
power  existed  on  the  part  of  the  commis- 
sioners' court  to  sell  the  bonds  and  at  the 
aggregate  price  sold.  But  under  the  further 
terms  of  the  law  it  Is  expressly  provided 
that: 

"Such  bonds  *  *  *  shall  be  by  said  court 
sold  to  the  highest  bidder  and  best  bidder  for 
cash,  either  in  whole  or  in  parcels  at  not  less 
than  their  par  value."    Section  16. 


[1-1]  The  only  departure  from  the  statute 
is  in  taking  notes  payable  monthly  instead 
of  cash  for  all  the  purchase  price  at  the 
bonds.  It  is  clear,  as  a  legal  rule,  that  the 
First  National  Bank  of  Troup  would  be  held, 
j  as  a  matter  of  law,  to  know  that  a  sale  and 
'  purchase  of  the  bonds  partly  on  credit  or  de- 
ferred installment  payments  was  In  violation 
of  the  law  and  consequently  to  that  extent  a 
I  void  act.  But  it  does  not  follow  that  the  bank 
|  is  in  consequence  of  that  fact  entirely  relieved 
of  any  liability  to  pay  for  the  bonds.  And 
if  title  to  the  bonds  passed  to  the  Troup 
bank  on  the  contract  of  sale,  then  the  subse- 
quent sale  to  the  Dallas  bank  is  only  the 
fruit  of  the  contract  available  to  the  Troup 
bank,  and  not  to  the  road  district  The  en- 
forcement of  the  liability  for  the  original 
purchase  by  the  Troup  bank  is,  in  the  cir- 
cumstances, in  the  nature  of  enforcing  the 
payment  of  a  debt  There  being  no  money 
actually  on  hand  on  deposit,  an  order  to 
presently  command  the  delivery  of  any  mon- 
ey would  not  exist  The  claim  of  the  county 
being  in  the  nature  of  a  debt,  and  the  money 
not  being  actually  on  deposit  in  the  First 
National  Bank  of  Troup,  we  do  not  think 
that  the  trial  Judge  erred  in  holding  that 
the  temporary  mandatory  injunction  should 
not  issue  in  advance  of  a  final  hearing  of 
the  case.  The  appellate  court  will  not  ordi- 
narily interfere  with  the  exercise  of  discre- 
tion by  a  trial  Judge  in  respect  to  a  tempo- 
rary mandatory  injunction  in  vacation,  un- 
less a  right  is  clearly  shown  to  exist  to  which 
recognition  has  not  been  properly  accorded 
by  the  trial  Judge. 
The  judgment  is  affirmed. 


MEADOR  t.  RUDOLPH.    (No.  1580.) 

(Court  of  Civil  Appeals  of  Texas.  Amarillo. 
Dec.  3,  1919.  On  Motion  for  Rehearing,  Jan. 
14,  1920.  Second  Motion  for  Rehearing  De- 
nied Feb.  18,  1920.) 

1.  Novation  «=5  —  New  contract   with 

BANK  AS  TO  PAYMENT  OF  COMMISSION  SUB- 
STITUTED FOB  OLD  ONE  EXTINGUISHES  PUR- 
CHASER'S LIABILITY  TINDER  OLD  ONE. 

Where  purchaser  and  broker,  whose  com- 
mission purchaser  had  agreed  to  pay,  entered 
into  a  new  contract,  pursuant  to  which  the 
amount  of  the  commission  was  deposited  in  a 
bank  to  broker's  credit,  to  be  paid  to  broker 
by  bank  on  a  certain  contingency,  the  new  con- 
tract extinguished  the  old,  and  substituted  the 
bank  as  the  debtor;  broker's  cause  of  action 
for  the  commission  thereafter  being  against 
bank  and  not  purchaser. 

2.  Banes  and  banking  <8=>119  —  General 
deposit  creates  relation  of  debtor  and 
creditor. 

The  making  of  a  general  deposit  with  a  bank 
creates  the  relation  of  debtor  and  creditor  be- 
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tween  the  bank  and  the  party  in  whose  name 
the  deposit  is  made. 

S.  Notation  «=1— Elements  or  novation 
stated. 
Novation  is  effected  by  the  substitution  of 
a  new  obligation,  between  the  same  parties,  with 
the  intention  to  extinguish  the  old  one,  or  by 
the  substitution  of  a  new  debtor  with  the  in- 
tention to  release  the  old  one,  or  by  the  sub- 
stitution of  a  new  creditor  with  the  intention 
to  transfer  the  rights  of  the  old  one  to  him. 

4.  Novation  <S=>7— Acceptance  may  be  im- 
plied FROM  CIRCUMSTANCES  AND  CONDUCT  OF 
PASTIES. 

It  is  not  essential  that  assent  to  the  accept- 
ance of  the  terms  of  novation  be  shown  by  ex- 
press words,  but  the  same  may  be  implied  from 
the  words  and  the  circumstances  and  the  con- 
duct of  the  parties. 

5.  Venue  *=»8  —  Action  fob  conversion 
properly  brought  in  county  of  defend- 
ant's residence. 

Where  purchaser's  agreement  to  pay  ven- 
dor's broker  his  commission  was  extinguished 
by  new  agreement  whereby  commission  was  de- 
posited in  bank  to  broker's  credit,  to  be  paid 
on  certain  contingency,  if  thereafter  the  bank 
wrongfully  turned  over  the  deposit  to  the  pur- 
chaser, broker's  cause  of  action  against  pur- 
chaser, if  any,  was  for  wrongful  appropriation 
of  such  fund  by  the  purchaser,  and  the  venue 
of  such  action  would  be  the  county  of  purchas- 
er's residence,  instead  of  county  in  which  land 
sold  was  situated. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Nova- 
tion.] 

On  Motion  for  Rehearing. 

6.  Banes  and  banking  «3=>  153— Deposit  to 
be  paid  third  party  upon  certain  con- 
tingency not  a  special  deposit  in  its 
restrictive  sense. 

Deposit  in  bank  to  credit  of  another  person, 
to  be  delivered  to  such  person  by  bank  upon 
depositor  being  successful  in  pending  suit 
against  him,  was  not  a  special  deposit  in  its 
restrictive  sense,  requiring  the  thing  deposited 
to  be  safely  kept  and  the  identical  thing  re- 
turned, bat  was  a  special  deposit  in  the  sense 
that  it  was  for  a  specific  purpose,  making  bank 
liable  to  third  party  upon  payment  to  depositor 
in  violation  of  the  contract  between  the  parties 
with  reference  to  the  deposit. 

Appeal  from  District  Court,  Sherman 
County;   Reese  Tatum,  Judge. 

Action  by  O.  F.  Rudolph  against  S.  D. 
Meador  and  others.  Action  dismissed  as  to 
defendants  not  named.  From  judgment  for 
plaintiff  against  named  defendant,  the  lat- 
ter appeals.  Reversed  and  remanded,  with 
instructions. 

Davis  ft  Davis,  of  Gainesville,  for  appel- 
lant 

W.  I.  Gamewell,  of  Dalhart,  for  appellee. 

HDFF,  C.  J.  This  action,  as  originally  in- 
stituted  in   the  district  court  of   Sherman 


county  by  Rudolph,  was  against  S.  D.  Mead- 
or and  Annie  Meador,  the  widow,  and  the 
named  children  of  Mrs.  Meador  by  T.  S. 
Meador,  deceased.  All  parties  defendant 
were  dismissed  except  S.  D.  Meador.  It  is 
substantially  alleged:  That  Rudolph,  the 
plaintiff,  resided  in  Sherman  county,  Tex., 
and  that  the  defendants  Meador,  against 
whom  the  suit  was  prosecuted  to  judgment, 
and  all  the  other  defendants  dismissed  re- 
sided in  Montague  county,  Tex.  In  the  early 
part  of  the  year  1902  plaintiff  was  conduct- 
ing a  real  estate  business  in  Sherman  coun- 
ty, and  was  the  agent  of  J.  W.  Taylor,  who 
then  resided  in  El  Paso,  Tex.,  for  the  sale  of 
seven  sections  of  land  in  Sherman  county. 
On  the  16th  day  of  February,  1902,  Taylor, 
through  the  plaintiff  as  agent,  entered  into 
a  contract  in  writing  with  T.  S.  and  S.  D. 
Meador,  whereby  Taylor  sold  to  said,  par- 
ties seven  sections  of  land  at  the  price  of 
$1.60  per  acre,  and  at  the  total  price  of 
$6,676.50.  Plaintiff,  was  the  procuring  cause 
of  the  sale,  and  that  Taylor  thereby  became 
indebted  to  plaintiff  for  the  commissions  due 
in  effecting  the  sale.  That  the  Meadors  as- 
sumed the  commissions  due  the  plaintiff  from 
Taylor,  and  agreed  to  pay  the'  same  as  part 
of  the  purchase  price  of  the  land.  That  the 
written  contract  stipulated  the  Meadors 
would  pay  J.  W.  Taylor  the  total  purchase 
price,  and  that  Taylor  should  furnish  an  ab- 
stract of  title,  and  upon  examination  there- 
of, if  the  title  was  shown  to  be  without  de- 
fect, or  if  pronounced  by  expert  legal  opin- 
ion satisfactory,  they  should  remit  the  sum 
of  $5,659.27  to  the  Lowden  National  Bank  of 
El  Paso,  Tex.,  for  Taylor,  and  at  the  same 
time  remit  to  plaintiff  at  Stratford,  Tex., 
$968.09.  That  at  the  time  of  signing  the  con- 
tract the  defendant  paid  $100  of  the  $968.09, 
leaving  a  balance  owing  of  $868.09,  for  which 
they  were  liable  under  the  contract,  which 
had  not  been  paid,  though  demanded.  The 
contract  is  made  an  exhibit  to  the  petition. 
It  is  further  alleged  Taylor  and  plaintiff 
complied  with  the  contract,  and  prepared 
and  furnished  an  abstract  of  title  as  it  ap- 
peared of  record  on  that  date,  and  that  it 
was  furnished  the  defendants,  who  employed 
attorneys  to  examine  the  same,  and  who  de- 
clared it  met  the  requirements  of  the  con- 
tract, which  was  accepted  by  the  defendants ; 
that  Taylor  executed  and  delivered  to  de- 
fendants deeds  to  the  land,  which  they  ac- 
cepted, and  paid  Taylor  $5,659.27  as  stipu- 
lated In  the  contract,  but  failed  to  pay  plain- 
tiff the  sum  of  $868.09,  remaining  due  ac- 
cording to  the  contract;  that  pending  their 
default  in  this  regard  Taylor's  wife,  Mrs. 
Florence  Taylor,  brought  suit  against  the 
Meadors,  setting  up  that  the  land  was  her 
separate  property;  that  long  litigation  re- 
sulted from  the  suit.    On  final  result  of  the 
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litigation  it  was  decreed  that  the  Meadors 
were  entitled  to  all  the  land  except  an  un- 
divided 81T,*/6«t«»o  interest  awarded  to 
Mrs.  Taylor.  The  defendants  are  charged 
with  a  deliberate,  willful  breach  of  the  con- 
tract on  the  10th  day  of  March,  1902,  and 
consequent  damages  by  failing  to  send  the 
money  to  plaintiff  on  that  date.  Plaintiff 
%  after  that  date  frequently  demanded  pay- 
ment, but  some  months  after  the  amount 
should  have  been  paid,  in  pursuance  to  a  ver- 
bal promise,  made  by  the  Meadors,  that  they 
would  deposit  $968.09  In  the  First  National 
Bank  of  St.  Joe,  Tex.,  to  the  credit  of  plain- 
tiff on  condition,  and  not  subject  to  check 
or  withdrawal  by  him,  "and  represented  to 
him  [plaintiff]  that  same  was  in  escrow,  and 
was  deposited  by  them  to  await  the  Judg- 
ment and  result  of  the  suit  by  Mrs.  Taylor 
against  them  and  Taylor  for  the  land  above 
referred  to,  and  that,  if  said  suit  should  re- 
sult in  their  favor,  said  bank  was  instruct- 
ed to,  and  would,  pay  said  sum  to  plaintiff, 
and,  if  it  resulted  unfavorably  or  against 
them  [T.  S.  and  S.  D.  Meador],  the  bank  was 
instructed  to,  and  would,  return  said  depos- 
it to  them,  the  Meadors."  The  bank  fur- 
nished the  plaintiff  a  deposit  slip  in  the  usu- 
al form,  with  the  notation  thereon  "on  con- 
ditions not  subject  to  check."  It  Is  alleged 
that  It  was  found  that  the  $968.09,  after  its 
deposit,  was  too  much  by  $100,  which  had 
been  paid  to  Rudolph  when  the  contract  was 
signed,  and  at  the  request  of  the  defendants 
plaintiff  gave  an  order  to  the  St.  Joe  bank  to 
pay  back  to  defendants  the  $100,  and  to  hold 
thereafter  $868.09,  which  the  bank  did,  and 
it  is  alleged  that,  by  reason  of  the  represen- 
tations of  defendants  to  plaintiff  and  of  said 
deposit  and  deposit  slip,  and  plaintiff's  con- 
fidence in  defendants,  "plaintiff  acquiesced  in 
same,  though  unwillingly  and  under  protest, 
and  was  persuaded  by  said  Meadors,  and  at 
their  solicitation  agreed,  that  they  should  re- 
frain, and  did  refrain,  from  instituting  suit 
against  T.  S.  and  S.  D.  Meador  to  recover 
said  amount  of  money,  and  was  induced  by 
same  to  agree  to  the  surrender  by  the  Low- 
den  National  Bank  of  El  Paso,  Tex.,  of  the 
Taylor  title  deeds  to  the  Meadors,  and  has 
for  all  this  time  since  said  year  1902,  and 
since  said  13th  day  of  March  of  said  year, 
waited  in  good  faith  for  the  disposition  of 
said  suit  against  their  title,  and  for  the  pay- 
ment to  him  of  said  sum  by  said  bank,  in 
the  event  the  Meadors  were  successful  in 
said  suit"  Since  final  disposition  of  the 
suit  on  May  15,  1918,  with  the  result  as 
above  stated,  and  not  until  then,  about 
the  18th  day  of  September,  1918,  plain- 
tiff learned  from  the  bank  that  in  June, 
1916,  the  amount  of  $768.09  was  with- 
drawn by  the  defendants;  that  by  reason 
thereof  it  is  alleged  the  deposit  was  not 
made  in  good  faith,  and  that  It  was  not  sub- 
ject to  the  decision  of  the  courts  in  the  suit, 


and  was  not  to  be  paid  plaintiff,  whatever 
the  decision  of  the  courts,  but  was  always 
subject  to  the  use  and  to.  the  order  of  Mea- 
dor' Bros.,  for  which  reason  the  defendants 
were  estopped  from  invoking  the  statute  of 
limitations  on  the  contract  of  February  15, 
1902,  which  is  sought  to  be  enforced  against 
them.  It  is  then  alleged  Meadors  and  the 
bank  conspired,  and  did  fraudulently  cause, 
said  escrow  money  to  be  paid  over  to  them 
by  the  bank,  fraudulently  and  wrongfully, 
and  concealed  that  fact  from  plaintiff.  Judg- 
ment is  sought  for  $868.09,  with  interest, 
and  to  foreclose  a  vendor's  lien  on  the  land, 
which  was  decreed  to  the  Meador  Bros,  in 
the  suit  referred  to,  or  to  foreclose  an  equita- 
ble lien. 

The  appellant,  defendant  below,  excepted 
to  the  petition,  for  that  it  appears  therefrom 
that  defendant's  residence  is  in  Montague 
county,  Tex.,  and  that  none  of  the  exceptions 
to  exclusive  venue  existed  in  the  cause ;  and, 
further,  it  appears  that  the  agreement  of 
February  15,  1902,  was  abrogated  by  subse- 
quent agreement,  which  last  agreement  was 
not  to  be  performed  in  Sherman  county. 
Appellant  also  pleaded  his  right  to  be  sued 
in  the  county  of  his  residence,  Montague 
county,  which  pleading  was  in  the  usual 
form,  complying  with  the  statutes  for  such 
pleas.  Subject  to  the  exception  as  to  venue 
and  the  plea  of  privilege  to  be  sued  in  the 
county  of  his  residence,  the  defendant  an- 
swered by  general  and  special  exceptions 
and  by  general  and  special  pleas  in  bar, 
which  will  not  be  noticed  at  this  time.  It 
appears  from  the  record  all  pleas,  that  of 
privilege  and  others,  were  submitted  at  one 
time,  except  that  the  exception  to  the  peti- 
tion as  to  the  venue  of  the  case,  as  stated 
In  the  answer,  .was  overruled  by  the  court. 

T.  S.  and  S.  D.  Meador  entered  into  a  writ- 
ten contract  with  J.  W.  Taylor,  dated  Feb- 
ruary 15,  1902,>  Rudolph  acting  for  Taylor  in 
its  execution,  and  signing  it  as  agent  for  Tay- 
lor.   It  is  recited  therein  that  C.  F.  Rudolph, 
as  agent  for  Taylor,  "has  sold  and  by  these 
presents  binds  himself  and  contracts  that  a 
good  and  perfect  title  shall  be  given  by  said 
owner,  J.  W.  Taylor,"  to  the  Meadors,  to  the 
seven  sections  of  land  described.    "It  is  fur- 
ther agreed  and  is  part  of  this  contract  that 
the  title  to  the  said  land  now  existing  in 
the  said  J.  W.  Taylor  Is  a  clear,  unclouded 
and  unincumbered  title  in  all  particulars." 
Rudolph  was  to  prepare  an  abstract  showing 
the  title  to  be  such,  "covering  all  convey- 
ances or  actions  of  any  kind  affecting  the 
title  thereto  as  are  shown  by  the  records  of 
Sherman  county."    The  title  shown  was  to 
be  satisfactory  to  the  Meadors  "by  legal  or 
expert  opinion,"  as  showing  good  and  per- 
fect  title.     When   so   pronounced,   Taylor 
"shall  thereupon  execute  a  warranty  deed," 
conveying  "said  tracts  of  land  to  the  said 
T.  S.  &  S.  D.  Meador  at  El  Paso,  Tex.,  upoa 
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the  delivery  of  United  States  money  or  Ft 
Worth  or  other  Texas  exchange,  at  the  Low- 
den  National  Bank,  El  Paso,  Texas."  The 
price  stipulated  was  $1.50  per  acre.  The 
Meadors  contracted  to  pay  $1.50  upon  the 
showing  of  such  abstract  that  the  title  was 
"without  cloud  or  defect,"  a  total  of 
$6,676.50,  less  $49.14  taxes  for  year  1902  and 
$22  for  expense  in  surveying.  The  sum  of 
$5,659.27  was  to  be  remitted  by  exchange  to 
the  Lowden  National  Bank  of  El  Paso  "to 
take  up  said  deed,"  "and  the  sum  of  $968.60 
shall  be  remitted  by  them  to  the  said  C.  T. 
Rudolph  at  Stratford,  Texas,  at  the  time  of 
remitting  the  first  amount  to  the  bank,  less 
the  first  payment;  $100.00,  to  be  deducted 
from  the  said  last-named  amount."  The 
$100  was  paid  by  Meadors  to  bind  the  con- 
tract as  stipulated  therein. 

On  February  22,  1902,  Budolph  inclosed 
.  an  abstract  to  the  land  in  a  letter  to  Mead- 
or  Bros.,  In  which  letter  he  states  that  Tay- 
lor's wife  was  sick  in  New  Mexico,  and  that 
Taylor  would  not  trouble  her  to  sign  the 
deed,  but  that  if  she  lived  and  it  was  espe- 
cially desired  by  them  she  would  sign  the 
deed  later,  as  she  had  theretofore  signed 
deeds  to  other  sections  when  specially  re- 
quested; that  the  land  was  not  a  home- 
stead or  joint  property,  but  "wholly  his  and 
paid  for  by  his  money  and  deeded  to  him 
alone."  .He  also  included  a  warranty  deed 
to  the  land  for  Taylor  to  sign,  accompanying 
this  with  a  letter  from  Rudolph  to  the  Low- 
den National  Bank.  This  deed  and  letter 
Rudolph  instructed  by  his  letter  were  to  be 
sent  with  the  exchange  to  the  bank.  The 
letter  to  the  bank  by  Rudolph  bears  date 
February  25th,  which  advises  that  the  in- 
closed deed  was  to  be  executed  by  J.  W.  Tay- 
lor, and  the  inclosed  draft  for  $5,659.27  to 
be  placed  in  the  bank  And  to  be  transferred 
to  the  account  or  order  of  J.  W.  Taylor  up- 
on his  executing  the  deed.  "The  deed  you 
will  then  transmit  at  once  either  to  Meador 
Bros.,  St.  Joe,  Tex.,  or  to  me  at  Stratford, 
Tex.,  for  record,  as  the  said  Meador  Bros, 
may  indicate,  below  on  this  page,  as  being 
their  wish."  Meador  Bros,  indorsed  on  the 
letter,  "Send  deed  to  Meador  Bros.,  St  Joe, 
Texas."  The  statement  of  facts  contained 
the  following: 

"It  is  here  admitted  that  Meador  Bros.,  on 
March  10,  1902,  sent  to  the  Lowden  National 
Bank,  El  Paso,  Tex.,  exchange  for  $5,659.27, 
to  be  paid  to  J.  W.  Taylot  upon  his  execution 
of  the  deed,  and  that  the  entries  on  the  books 
of  said  bank  show  that  it  received  this  exchange 
on  March  13,  1902." 

At  the  time  of  sending  the  exchange  to 
the  bank  Meador.  Bros,  did  not  send  the 
$868.60  to  Rudolph.  During  the  interim  be- 
tween the  execution  of  the  contract  of  sale, 
February  15th  and  March  10th,  Meador  Bros, 
had  the  abstract  examined  by  attorneys,  who 
gave   a   favorable  opinion  on  the   title   as 


.  RUDOLPH  623 

s.w.) 

shown  by  the  abstract.  It  appears  from  the 
record  Meador  Bros,  desired  the  deed  to  be 
signed  by  Mrs.  Taylor,  which  they  were  un- 
able to  obtain,  but  accepted  an  affidavit  from 
Taylor,  dated  February  28,  1902,  to  the  ef- 
fect that  there  was  no  other  legal  claimant 
to  the  land  than  himself.  This  affidavit  was 
made  before  Rudolph,  who  at  that  time  was 
county  clerk,  and  on  the  next  day,  March 
1st,  he  wrote  a  deed  from  J.  W.  Taylor  to 
John  Sparks,  conveying  the  land  contracted 
to  Meador  Bros.  February  15th.  He  testified 
that  he  knew  on  that  day  Meador  Bros,  were 
still  investigating  the  title  to  the  land.  He 
filed  the  deed  from  Taylor  to  Sparks  for 
record,  and  never  notified  Meador  Bros,  of 
such  deed.  On  March  7th  Rudolph  wrote 
Meadors  to  hasten  the  consummation  of  the 
transaction,  asserting  Taylor  had  a  perfect 
title.  After  Meador  Bros,  became  satisfied 
with  the  title  and  sent  the  money  on  the  10th 
of  March  to  the  Lowden  National  Bank,  on 
the  22d  of  March  Rudolph,  having  learned  of 
the  remittance,   wrote  Meadors,  demanding 

his  commission,  saying:  i 

i 
"Rather  than  have  you  trust  me  with  the 
amount  advanced  ahead  of  your  getting  the  deed 
for  it  is  ready  to  deliver  to  you  and  you  can 
send  me  my  part  then  the  bank  can  send  your 
deed  to  you.    I  have  wired  them  to  do  this." 

On  the  20th  of  March  Meador  Bros,  wrote 
Rudolph  that  this  was  all  right,  and  they 
would  send  him  the  money  Just  as  Boon  as 
they  received  notice  from  the  bank  that  the 
deed  was  executed.  On  the  31st  day  of 
March  Rudolph  wrote  the  Lowden  bank  with 
reference  to  the  understanding  between  him 
and  the  Meadors,  telling  the  bank  to  wire 
Meador  Bros,  when  the  deed  should  be  ex- 
ecuted, and  to  hold  it  until  the  bank  was  no- 
tified that  his  commission  was  paid.  On 
April  5,  1902,  Rudolph  wrote,  excusing  Tay- 
lor's delay  In  making  the  deed,  and  again 
wrote  to  the  same  effect  on  the  17th  of  April. 
On  the  18th  of  April,  1902,  John  Sparks,  in 
Reno,  Nov.,  executed  a  deed  from  himself  to 
Meador  Bros.,  conveying  the  seven  sections 
of  land,  and  on  April  26,  1902,  the  Lowden 
National  Bank  wired  Meador  Bros.: 

"Deed  from  Sparks  here.  When  Rudolph  says 
will  surrender  to  you." 

Again,  on  April  28th,  the  bank  wired: 

"Taylor  deeded  to  Sparks;  Sparks  deeds  to 
you.  Both  deeds  sent  you  when  Rudolph  so  in- 
structs." 

Meador  Bros,  had  not  heard  that  Sparks 
was  connected  with  the  land  previous  to  re- 
ceiving these  wires,  and  had  no  actual  no- 
tice of  the  deed  from  Taylor  to  Sparks  on 
record.  Immediately  the  defendant  wrote 
Rudolph  for  an  explanation,  and  then  took 
the  train  for  Stratford,  arriving  there  short- 
ly after  the  3d  of  May.  Upon  his  arrival  he 
found  that  Taylor's  wife  had  sued  J.  W.  Tay- 
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lor  and  John  Sparks  for  the  land,  which  had 
been  Instituted  on  May  3,  1902.  The  Mea- 
dor  Bros,  were  finally  made  parties  to  the 
suit,  and  the  litigation  was  long  drawn  out; 
It  being  finally  determined  that  the  land  was 
the  separate  property  of  Mrs.  Taylor  and 
purchased  with  her  separate  funds;  that 
Meador  Bros,  were  bona  fide  purchasers  to 
the  extent  of  the  purchase  money  paid  by 
them  prior  to  the  notice  of  Mrs.  Taylor's  ti- 
tle. Their  interest  In  the  land  was  decreed 
to  be  in  proportion  to  the  amount  sent  to  the 
Lowden  National  Bank,  and  that  as  to  the 
$808.09  not  paid  and  for  which  Rudolph  here 
sues,  in  that  proportion  Mrs.  Taylor  should 
recover.  The  equities  were  finally  adjusted 
in  the  courts  by  giving  Meador  Bros,  about 
six-sevenths  and  Mrs.  Taylor  one-seventh  of 
the  land.  The  Judgments  and  the  report  of 
the  case,  when  upon  appeal,  were  introduced 
in  evidence  in  this  case.  Sparks  v.  Taylor, 
99  Tex.  411,  90  S.  W.  485,  6  L.  R.  A.  (N.  S.) 
381,  and  Meador  Bros.  v.  Mrs.  Hines,  165  S. 
W.915.  Upon  reaching  Stratford,  appellant 
sought  Rudolph  for  an  explanation,  and  aft- 
er ascertaining  about  the  suit — and  he  testi- 
fied that  he  had  never  heard  of  Sparks  un- 
til he  received  the  telegrams — that  Budolph 
then  showed  him  the  docket  of  the  entry  of 
the  suit,  and  they  agreed  to  let  the  matter 
stand  like  it  was  until  the  suit  was  settled, 
and  agreed  to  leave  the  money  in  bank ;  Bu- 
dolph agreeing  to  wire  the  Lowden  bank  to 
hold  everything  up  until  it  was  settled.  It 
is  inferable  from  the  record  that  the  wire, 
if  sent,  was  sent  too  late  to  prevent  the 
bank  paying  the  draft     Rudolph  testifies: 

That  on  that  occasion  he  demanded  the  sum 
sued  for,  and  Meador  demanded  the  $100  which 
had  been  paid  him  as  earnest  money.  "He 
[Meador]  said  he  did  not  know  yet  whether  they 
would  agree  to  take  the  deeds  and  carry  the 
deal  through,  or  whether  they  would  call  it  off, 
but  they  would  deposit  this  $868.09  or  the  mon- 
ey called  for  in  the  contract.  I  do  not  think 
at  that  time  we  discussed  the  amount  or  figures, 
but  they  would  deposit  it  in  the  First  Nation- 
al Bank  of  St.  Joe,  Tex.,  to  await  the  termina- 
tion of  this  suit  against  the  title.  He  said  they 
would  do  that  if  they  took  the  deed  and  car- 
ried the  deal  through.  *  *  *  He  said  he 
would  deposit  that  money  in  the  First  Nation- 
al Bank  of  St.  Joe,  and  it  would  be  on  deposit 
there  pending  the  suit  of  Mrs.  Taylor  against 
Taylor  and  Sparks,  *  *  *  and  if  they  won 
the  suit  the  money  was  to  go  to  me,  and  if  they 
lost  the  suit  the  money  was  to  go  back  to  them. 
A  little  later  I  got  a  deposit  slip  through  the 
mail  from  the  First  National  Bank  at  St  Joe." 

He  here  testified: 

That  he  did  not  have  the  deposit  slip,  but  he 
supposed  it  was  With  the  First  National  Bank  of 
Amarillo.  "I  borrowed  some  money  from  them 
(First  National  Bank  of  Amarillo),  and  left  the 
deposit  slip  with  them,  with  a  check  on  the 
First  National  Bank  of  St.  Joe,  to  hold  as  se- 
curity until  the  settling  of  this  suit  Just  an 
additional  security  to  what  I  gave  them  other- 


wise. •  •  *  The  slip  showed  a  deposit  to  my 
credit  in  the  First  National  Bank  of  St  Joe, 
on  same  date,  of  $968.09,  upon  conditions  not 
subject  to  check." 

After  the  deposit  was  made  Meador  Bros, 
claimed  the  deposit  was  too  much  by  $100, 
and  wrote  Rudolph  to  send  an  order  to  the 
bank  to  return  to  them  the  $100,  which  he 
did,  and  which  the  bank  returned  to  the 
Meadors  on  the  order.  When  he  learned  the 
suit  had  been  disposed  of,  he  wrote  to  the 
bank  that  the  case  was  settled.  Thereupon 
he  received  a  reply  that  the  deposit  had  been 
withdrawn  by  Meador  Bros.,  in  June,  1916; 
that  the  bank  had  turned  the  money  over  to 
them  on  the  advice  of  W.  O.  Davis,  but  that 
the  bank  had  required  Meador  Bros,  to  ex- 
ecute an  indemnity  bond  to  protect  against 
any  claim  that  might  be  asserted  by  Rudolph. 
Rudolph  testified  that  be  did  not  consent  to 
the  withdrawal  of  the  deposit.  The  appellee 
Rudolph  also  introduced  the  deposition  of 
Bowers,  cashier  of  the  First  National  Bank  of 
St.  Joe,  who  testified  that  the  money  was  de- 
posited in  the  bank  to  the  credit  of  Rudolph, 
and'  held  in  his  name  as  a  special  account 
until  June,  1916,  when  it  was  withdrawn  by 
Meador  Bros.,  upon  the  making  of  an  affida- 
vit that  the  suit  had  been  settled,  and  that 
they  did  not  acquire  title  to  the  entire  seven 
sections  of  land,  and  also  after  Meador  Bros, 
had  executed  a  bond  of  indemnity  required 
by  the  bank.    And  he  further  testified: 

"My  beat  recollection  in  a  general  way,  aided 
by  our  records,  is  as  follows:  That  C.  F.  Ru- 
dolph claimed  a  certain  amount  was  due  him 
by  Meador  Bros,  as  commission  on  the  sale  or 
purchase  of  some  lands  for  or  by  them  out 
West  there,  and  there  was  a  question  as  to 
whether  or  not  said  Meadors  had  acquired  full 
title  to  the  same,  and  that  there  was  an  agree- 
ment between  them  that  said  Meador  Bros,  was 
to  and  did  deposit  the  sum  of  $868.09  in  said 
bank  to  await  the  determination  of  the  fact  of 
title,  and,  in  case  it  was  decided  that  said 
Meador  Bros,  had  acquired  entire  title  to  said 
land,  said  deposit  was  to  be  paid  to  said  Bu- 
dolph; otherwise  to  be  returned  to  Meador 
Bros." 

W.  O.  Davis  and  S.  D.  Meador  both  testi- 
fied there  was  a  written  agreement  with  Bu- 
dolph as  to  making  the  deposit,  and  left  with 
the  bank,  but,  as  claimed  by  them,  it  had 
been  lost.  The  court  excluded  any  testimony 
as  to  its  contents  on  the  ground  that  It 'was 
not  sufficiently  accounted  for.  T.  S.  Meador 
died  September  3,  1914. 

Issue  No.  1,  submitted  by  the  court,  is  as 
follows: 

"Was  it  the  agreement  by  and  between  the 
plaintiff,  O.  F.  Rudolph,  and  the  defendant  S. 
D.  Meador  that  the  money  deposited  in  the  First 
National  Bank  of  St  Joe,  Tex.,  was  deposited 
upon  the  condition  that  if  the  suit  by  Mrs. 
Taylor  or  Hines  against  Meador  Bros,  resulted 
in  favor  of  Meador  Bros.,  said  deposit  was  to 
be  paid  to  said  C.  F.  Rudolph?" 
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The  Jury  answered,  "Yes."    Issue  No.  2  re- 1  Bros.,  It  was  upon  the  deposit  In  the  St  Joe 


quired  the  Jury  to  answer  if  the  agreement 
for  the  deposit  was  made  on  the  condition 
that  the  money  was  to  be  returned  in  case 
they  were  not  finally  successful  in  maintain- 
ing a  right  to  the  entire  seven  sections  of 
land  in  the  suit.  The  Jury  answered  this 
Issue,  "No."  The  other  issues  relate  to  the 
question  of  Meador  Bros,  drawing  out  the 
money  from  the  bank  fraudulently,  etc., 
which  the  Jury  determined  in  favor  of  the 
appellee  that  they  did,  and  that  it  was  the 
purpose  and  Intent  of  Rudolph  to  forbear 
bringing  suit  for  the  money,  and  that  the  In- 
tent of  Meador  Bros,  was  to  forego-  the  plea 
of  statute  of  limitation. 

The  first  and  second  assignments'  are  based 
on  the  action  of  the  court  In  overruling  and 
in  not  sustaining  the  first  and  second  special 
exceptions  to  the  petition,  which  are  to  the 
effect  that  it  appears  from  the  petition  that 
the  defendants  were  residents  *of  Montague 
county,  and  that  none  of  the  exceptions  to  ex- 
clusive venue  were  asserted;  also  that  the 
agreement  of  February  15,  1902,  was  abro- 
gated by  the  subsequent  agreement,  which 
last  agreement  was  not  to  be  performed  in 
Sherman  county. 

The  sixth  assignment  asserts  that  if  plain- 
tiff had  any  cause  against  the  defendant  it 
is  for  withdrawal  of  the  deposit  from  the  St 
Joe  bank,  for  which  suit  cannot  be  main- 
tained in  Sherman  county.  The  court  did 
not  submit  an  issue  as  to  the  plea  of  privi- 
lege further  than  as  above  noted.  Upon  the 
return  of  the  verdict  the  appellant  moved 
that,  upon  the  undisputed  evidence  and  the 
findings  of  the  Jury,  the  Judgment  be  ren- 
dered, transferring  the  case  to  the  district 
court  of  Montague  county  for  trial.  This  the 
court  refused  to  do,  but  rendered  Judgment 
against  the  appellant  for  the  amount  sued 
for,  with  interest  $1,030.15. 

The  appellant  presents  two  propositions: 
The  first  is: 

"The  deposit  of  that  portion  of  the  purchase 
money  going  to  O.  F.  Rudolph  in  the  First  Na- 
tional Bank  of  St  Joe,  Tex.,  satisfied  the  con- 
tract and  substituted  the  liability  of  the  bank 
for  that  of  T.  S.  and  S.  D.  Meador,  and  there- 
after Rndolph  had  no  lien  upon  the  land,  or  any 
cause  of  action  upon  which  he  could  maintain 
•nit  in  Sherman  county,  even  though  it  should 
be  held  that  Meador  Bros,  collected  the  deposit 
before  they  could  rightfully  do  so." 

The  second  proposition  is: 

"The  evidence  failing  to  show  either  fraud  or 
lack  of  good  faith  on  the  part  of  Meador  Bros, 
in  reference  to  the  deposit  in  the  First  Nation- 
al Bank  of  St.  Joe,  appellant's  plea  of  privilege 
should  have  been  sustained,  and  this  cause 
transferred  to  the  district  court  of  Montague 
county  for  trial." 

If  appellee,'  Rudolph,  alleged  or  proved  any 
liability  or  cause  of  action  against  Meador 


bank,  and  the  wrongful  appropriation  of  that 
fund  by  them.  Under  the  contract  of  Feb- 
ruary 15,  1902,  Meador  Bros,  were  liable  for 
no  more  than  they  agreed  to  pay  for  the  land, 
either  to  Taylor  or  Rudolph.  They  paid  for 
all  the  land  they  got  under  the  contract  The 
only  ground  of  their  recovery  was  that  they 
had  paid  for  six-sevenths  of  the  land  before 
they  had  notice  of  Mrs.  Taylor's  equitable 
title.  They  were  bona  fide  purchasers  to  that 
extent  and  no  further.  Their  recovery  did 
not  rest  on  a  legal  and  equitable  title  ob- 
tained from  Taylor  under  the  contract  for 
he  had  none,  and  he  and  his  agent  Rudolph, 
breached  the  contract  in  their  failure  to  con- 
vey a  good  and  perfect  title  to  Meador  Bros., 
and  as  a  consequence  they  lost  one-seventh 
of  the  land  in  the  suit  of  Taylor  against 
Sparks.  This  fraction  so  lost  and  which  la 
set  out  in  the  petition,  is  exactly  In  propor- 
tion to  the  purchase  price  as  the  amount  not 
paid  for  bears  to  the  entire  purchase  price 
for  which  Rudolph  sues.  There  was  there- 
fore apparent  upon  the  face  of  the  pleading, 
and  conclusively  shown  by  the  evidence,  a 
total  failure  of  consideration  for  the  covenant 
in  the  contract  to  pay  Rudolph  $868.09. 
There,  was  no  breach  on  Meadors'  part  in 
falling  to  send  the  money  to  Rudolph  on  the 
10th  day  of  March,  at  the  time  they  sent  the 
money  to  the  Lowden  bank.  At  that  time 
Taylor  had  placed  it  beyond  his  power  to  con- 
vey the  land  to  Meador  Bros.  He  and  Ru- 
dolph, acting  together,  put  the  apparent 
legal  title  in  Sparks  on  March  1st  and  had 
the  deed  recorded.  Meador  Bros.'  prospect 
for  title  under  the  contract  thereafter  de- 
pended upon  the  contingency  whether  Sparks 
could  or  would  convey  the  land  to  them. 
Neither  Taylor  nor  Rudolph  were  entitled  at 
that  time  to  any  sum.  Afterwards  Rudolph 
agreed,  by  letter,  to  wait  for  his  part  of  the 
money  until  Taylor  executed  the  deed,  and 
until  the  bank  should  notify  Meador  Bros. 
On  April  26th  the  bank  notified  Meador  Bros, 
that  Sparks  had  deeded  to  them.  This  new 
situation,  of  which  Meador  knew  nothing  up 
to  that  time,  demanded  an  explanation,  and 
before  it  could  be  had  suit  was  filed  by  Mrs. 
Taylor,  and,  as  they  then  had  ample  notice 
of  her  equity,  any  part  of  the  purchase  money 
paid  after  such  notice  would  have  been  at 
their  peril.  All  these  new  complications  arose 
after  the  .contract  of  February  15th,  and 
were  through  no  fault  of  Meadors. 

[1-3]  The  change  in  the  conditions  and  cir- 
cumstances arising  after  the  date  of  the  con- 
tract demanded  a  new  understanding  or  con- 
tract So  Rudolph  testifies  when  Meador 
Bros,  learned  of  this  suit  and  called  on  Mm, 
Meador  said  he  would  put  up  the  sum  in  the 
St.  Joe  bank,  and  that  it  would  so  remain 
on  deposit  pending  the  suit,  and  if  they  won 
this  suit  the  money  was  to  go  to  Rudolph, 
and  if  they  lost  the  money  was  to  go  to  them. 
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The  money  was  deposited  in  the  bank  in  the 
name  of  Rudolph,  and  a  deposit  slip  was  fur- 
nished him,  which  he  accepted  and  used  as 
collateral  security  with  the  First  National 
Bank  at  Amarillo.  Rudolph  and  Meador 
Bros,  recognized  that  this  money  as  deposited 
was  subject  to  the  order  of  Rudolph  when 
Meador  Bros,  requested  an  order  to  pay  back 
of  the  deposit  $100,  which  had  been  made  in 
excess  of  the  claim,  and  the  bank  recognized 
that  right  when  it  paid  back  the  money  on 
the  order.  The  bank  further  recognized 
Rudolph's  right  to  hold  the  deposit  as  his 
debtor  when  they  required  an  indemnity 
bond  before  they  would  pay  the  money  to  the 
Meadors.  The  money  remained  in  the  bank 
for  something  like  14  years  to  the  credit  of 
Rudolph,  and  the  jury  found  as  a  fact  that 
it  was  deposited  under  the  agreement  of 
Rudolph  and  Meadors;  that  such  money  so 
deposited  was  upon  the  condition  that,  If  the 
suit  resulted  in  favor  of  Meador  Bros.,  the 
money  should  be  paid  to  Rudolph.  This,  we 
think,  was  a  clear  substitution  of  the  latter 
agreement  for  the  former,  to  pay  Rudolph 
the  sum  provided  for  In  the  contract  of  Febru- 
ary 15,  1902,  and  was  intended  by  all  parties 
to  abrogate  the  former  undertaking.  By  the 
last  agreement  the  only  question  to  be  deter- 
mined was  whether  Meador  Bros,  won  their 
suit  and  recovered  the  land.  In  other  words, 
Rudolph  and  the  Meadbrs  recognized  that 
the  agent  could  not  recover  his  compensa- 
tion due  him  by  Taylor  out  of  the  purchase 
money  to  be  paid,  unless  it  was  determined 
by  the  court  that  the  sale  by  Taylor  under 
the  contract  vested  the  title  in  Meador  Bros. 
That  was  the  Issue  to  be  tried,  and  when  the 
court  settled  the  issue  in  the  suit  brought  by 
Mrs.  Taylor,  that  determined  to  whom 
the  money  in  the  bank  was  ultimately  to 
be  paid.  The  bank  took  the  money  as  a 
specific  deposit  and  for  a  specific  purpose, 
but  in  doing  so  it  did  not  keep  such  funds 
separate  from  the  general  funds,  but  was 
authorized  to  treat  it  as  a  general  deposit 
would  be  treated,  which  would  create 
the  relation  of  debtor  and  creditor  between 
the  bank  and  the  party  in  whose  name  the 
deposit  is  made,  on  the  well-recognized  prin- 
ciple of  law  that  the  deposit  Is  a  debt  owing 
by  the  bank  to  the  party  In  whose  name  the 
deposit  is  made.  Morse  on  Banks  and  Bank- 
ing, !§  186,  205;  Baker  v.  Kennedy,  53  Tex. 
200 ;  Bank  v.  Abernathy,  153  S.  W.  349.  On 
the  deposit  of  the  money  to  Rudolph's  credit 
under  the  agreement  and  upon  the  accept- 
ance by  Rudolph,  the  relation  of  creditor 
and  debtor  was  created  between  the  bank  and 
himself,  and  relieved  Meador  Bros,  from  pay- 
ing the  money  again  to  Rudolph  at  Stratford 
under  the  original  contract.  Hubbard  & 
Gray  v.  Petty,  37  Tex.  Civ.  App.  453,  85  S. 
W.  509.  By  the  agreement  of  all  parties  a 
new  debt  was  substituted  for  the  old  one. 


The  old  debt  or  contract  was  extinguished. 
Wasson  v.  Davis,  84  Tex.  on  page  168. 

"Novation  is  effected  by  the  substitution  of  a 
new  obligation,  between  the  same  parties,  with 
the  Intention  to  extinguish  the  old  one;  or 
by  the  substitution  of  a  new  debtor  with  the 
intention  to  release  the  old  one;  or  by  the 
substitution  of  a  new  creditor  with  the  intent 
to  transfer  the  rights  of  the  old  one  to  him." 
Gimbell  &  Son  v.  King,  43  Tex.  CSv.  App.  188, 
95  S.  W.  7;  Pierce,  etc.,  v.  Woods,  180  S.  W. 
1183;  Elliott  on  Contracts,  vol.  3,  |  1867; 
29  Cyc  1130  et  seq.,  1137;  R.  C.  L.  voL  20, 
p.  360,  par.  1,  Novation;  American  &  Eng. 
Enc.  of  Law,  vol.  21  (2d  Ed.)  pp.  662,  663  (2, 
4),  also  pages  669,  670  (e,  t,  g).     . 

[4, 1]  We  believe  this  case  presents  a  nova- 
tion if  there  was  any  original  valid  obliga- 
tion to  pay.  It  Is  not  essential  that  assent  to 
the  acceptance  of  the  terms  of  novation  be 
shown  by  express  words,  but  the  same  may 
be  implied  from  the  facts  and  circumstances 
and  the  conduct  of  the  parties.  20  Cyc.  1132. 
Rudolph  accepted  the  proposition  to  deposit 
the  money  In  the  bank  to  his  credit,  and  the 
deposit  was  so  made.  Afterwards  he  accept- 
ed It  by  various  dealings  therewith.  The 
pleadings  we  think  show  that  fact,  and  cer- 
tainly the  uncontroverted  evidence  estab- 
lished that  he  agreed  to  and  accepted  the  de- 
posit, and  the  Jury  so  found.  The  bank  rec- 
ognized its.  obligation  by  issuing  evidence  of 
Its  indebtedness.  Meador  Bros,  placed  the 
money  as  agreed,  and  left  it  in  the  bank  for 
14  years.  There  was  ample  consideration  for 
the  substitution  of  this  new  contract  for  the 
old,  and  we  think  its  ettect  was  to  extlngui^'' 
the  former  obligation.  If  the  appellee  ha- 
any  cause  of  action  It  was  against  the  bank 
to  pay  upon  demand  the  amount  of  the  de- 
posit Bank  v.  Greenville  Bank,  84  Tex.  40, 
19  S.  W.  334.  Or,  If  the  bank  paid  the  money 
so  deposited  wrongfully  to  Meador  Bros,  ap- 
pellee had  a  cause  of  action  as  upon  conver- 
sion against  both  the  bank  and  appellant, 
either  jointly  or  severally,  but  the  venue 
would  be  In  Montague  county.  Bank  v. 
Jones,  18  Tex.  811;  Bank  v.  Shannon,  159 
S.  W.  401. 

We  believe,  under  the  uncertain  and  indefi- 
nite allegations  of  the  petition,  the  trial 
court  should  have  so  Interpreted  the  allega- 
tions as  setting  up  a  novation  and  should 
have  sustained  the  exceptions  heretofore  set 
out  Snipes  v.  Bomar,  etc.,  106  Tex.  183, 161 
S.  W.  1.  Assuredly,  we  think  under  the  un- 
disputed facts  and  the  findings  of  the  Jury 
the  court  should  have  granted  appellant's 
motion  for  judgment  changing  the  venue. 
It  will  therefore  be  the  order  of  this  court 
that  the  judgment  of  the  court  below  be  re- 
versed and  remanded,  witt*  Instructions  to 
the  trial  court  to  enter  a  judgment  or  order 
changing  the  venue  from  Sherman  county  to 
Montague  county,  .under  the  provisions  of 
the  statute. 
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On  Motion  for  Rehearing. 

[6]  The  deposit  In  this  case  was  not  a  spe- 
cial deposit  In  Its  restrictive  sense  and  as  de- 
fined by  the  authorities;  that  Is,  the  thing 
deposited  should  be  safely  kept,  and  the 
Identical  thing  returned.  It  falls  nearer  un- 
der the  meaning  of  a  .special  deposit,  as  de- 
fined by  Morse  on  Banking  (5th  Ed.)  |  207,  in 
which  case  the  bank  would  be  liable  for  the 
return  of  the  money  to  the  depositor,  or  the 
party  in  whose  name  it  was  deposited,  if  paid 
in  violation  of  the  contract  between  the  par- 
ties with  reference  to  the  deposit  Section 
208.  Hunter  v.  Wallace,  57  Tex.  Clv..App.  1, 
121  S.  W.  180.    Again,  that  author  states: 

"It  is  the  custom  of  banks,  upon  receiving 
money  for  a  specific  purpose,  as  to  pay  a  note, 
to  mingle  the  funds  with  their  own,  and  (to 
pay  the  note  at  a  proper  time,  Just  as  they 
would  a  check.  The  funds  are.  not  kept  sepa- 
rate. There  is  no  practical  difference  between 
such  deposit  and  a  general  deposit^  and  it  seems 
clear  that  the  bank  should  be  held  to  the  same 
liability  as  for  a  general  deposit."  Section  210, 
citing,  in  the  note,  McLain  v.  Wallace,  108  Ind. 
562,  5  N.  B.  Ml. 

This  court  has  practically  held  to  thte  same 
view  In  Young  v.  Bundy,  158  S.  W.  566,  and 
Bank  v.  Shannon,  159  S.  W.  398,  in  which 
last  case  a  writ  of  error  was  denied.  It  is 
frequently  said  to  be  a  special  deposit  where 
money  is  deposited  for  a  specific  purpose. 
However,  we  think  It  is  generally  held  in 
such  case  a  bank  cannot  permit  money  so  de- 
posited to  be  used  or  checked  out  for  any 
other  purpose  than  the  specific  purpose  for 
whicb  It  was  deposited  and  accepted,  or 
when  the  bank  has  notice  of  such  purpose. 
But  as  we  read  the  authorities,  it  would  be 
liable  on  the  contract  to  pay  when  the  condi- 
tions are  fulfilled.  It  could  not  pay  or  per- 
mit the  deposit  to  be  used  for  any  other  pur- 
pose. Unless  there  is  an  agreement  to  keep 
the  deposit  separate  from  the  bank's  funds,  It 
Is  customary  to  mingle  it  with  those  of  the 
bank.  In  the  absence  of  an  agreement  or  di- 
rection, it  will  be  kept  as  a  general  deposit, 
with  the  same  liability  on  the  bank  to  the  de- 
positor. There  may  arise  a  different  ques- 
tion where  the  rights  of  third  parties  are 
concerned,  or  where  the  bank  becomes  in- 
solvent, or  the  like.  The  authorities  on  this 
question,  as  we  read  them,  are  not  in  ac- 
cord; but,  for  the  purpose  of  this  case,  we 
think  the  deposit  may  be  treated  as  creating 
the  relation  of  debtor  and  creditor  between 


the  bank  and  Rudolph — at  least  to  some  ex- 
tent. Meadors,  by  the  agreement  and  by  the 
acts  of  all  the  parties,  had  no  control  over 
the  deposit  after  It  was  made,  under  the 
agreement.  There  appears  to  have  been  no 
agreement  to  keep  it  separate  from  other 
money,  but  it  was  a  deposit  made  as  are  gen- 
eral deposits  for  specific  purposes.  Whether 
the  fund  so  deposited  shall  be  designated  as 
a  special  or  a  deposit  for  a  specific  purpose, 
or  whether  the  bank  shall  be  treated  as  a 
trustee  of  such  fund  to  hold  the  fund  to  await 
the  determination  of  the  suit  over  the  land, 
or  treated  as  a  debtor  upon  the  contract,  yet 
it  was  nevertheless  a  new  contract  for  pay- 
ing the  amount  claimed  by  Rudolph,  the  bank 
by  its  contract  agreeing  to  hold  the  fund  In 
thte  name  of  Rudolph,  and  if  the  suit  went  in 
favor  of  Meador  for  the  land  to  pay  it  to 
Rudolph.  The  bank  recognized  this  liability 
so  to  do  by  issuing  a  certificate  of  deposit. 
Rudolph  accepted  this  certificate  as  evidence 
of  the  amount  due  by  Meador,  and  used  it  as 
an  asset  in  obtaining  credit  with  another 
bank,  and  the  Jury  found  he  made  such  an 
agreement,  and  Meadors  under  that  agree- 
ment placed  the  money  in  the  bank.  The 
bank  Is  clearly  liable  to  Rudolph  for  the 
money  If  it  paid  the  money  In  violation  of  its 
express  contract  with  him.  This  transaction 
evidences  an  entire  merger  of  Meadors'  origi- 
nal obligation  Into  the  contract  which  was 
subsequently  made,  and  it  is  the  contract 
upon  which  Rudolph  must  recover,  if  at  all, 
and  in  fact  on  which  the  Jury  and  the  court 
below  evidently  decreed  a  recovery.  His  peti- 
tion shows  he  had  no  vendor's  lien  because 
Taylor  had  none.  Meadors  paid  for  all  the 
land  they  ever  got  There  was  due  Taylor  no 
unpaid  purchase  money,  and  hence  none  was 
due  Rudolph.  The  ^incontroverted  evidence 
and  the  findings  by  the  Jury  establish  the 
substitution  of  a  new  obligation  between  Ru- 
dolph and  Meador  to  extinguish  the  old  one, 
and  also  the  substitution  of  a  new  creditor  or 
obligor  on  the  new  contract  We  think  it 
cannot  well  be  denied  that  the  bank  did  as- 
sume an  obligation  to  pay  the  money  to  whom 
it  was  due,  as  determined  by  the  result  of 
the  litigation,  and  a  violation  of  the  obliga- 
tion would  render  the  bank  liable  to  Rudolph. 
This  being  the  contract  upon  which  Rudolph 
was  authorized  to  sue,  we  held  that  the  venue 
of  the  suit  was  in  Montague  county,  the  ac- 
knowledged and  admitted  residence  of  Mea- 
dor. 
The  motion  will  be  overruled. 
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WESTERN  UNION  TELEGRAPH  CO.  r. 
EPLEY.     (No.  2204.) 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 
Jan.  22,  1920.) 

1.  Teleobafhs  AND  TELEPHONES  i®=>27— J^n- 
TAL  ANGUISH  LAW  OF  STATE  WHERE  MESSAGE 
ORIGINATES   GOVERNS   RECOVERY. 

In  suits  based  upon  interstate  messages, 
laws  of  the  state  where  the  message  originates 
must  determine  whether  mental  anguish  alone 
can  be  regarded  as  an  element  of  actual  dam- 
ages. 

2.  Telegraphs  and  telephones  <3=»27  — 
Mental  anguish  doctrine  of  Arkansas 
courts  following  federal  supreme  court 
governs  suit  on  interstate  message 
where  misconduct  occurred  there. 

The  right  of  recovery  for  mental  anguish 
due  to  failure  of  defendant's  agent  in  Arkansas 
to  send  death  message  to  plaintiff  in  Texas 
must  be  referred  to  the  Arkansas  statutes 
(Kirby's  Dig.  $  7947),  as  construed  by  the 
courts  of  that  state,  and,  since  the  Arkansas 
courts  following  the  federal  Supreme  Court 
would  deny  recovery  in  suit  for  damages  for 
mental,  anguish  alone,  there  can  be  no  recovery 
in  the  Texas  courts. 

8.  Courts  €=»8— Statutes  have  no  extra- 
territorial effect. 
The  statutes  of  a  state  have  no  effect  be- 
yond its  own  limits. 

4.  Courts  <s=»511— Comity  gives  right  to  en- 
force transaction  occurring  in  another 

STATE. 

It  is  only  by  virtue  of  the  principle  of  comi- 
ty that  the  plaintiff  can  ask  the  courts  of  Tex- 
as to  enforce  a  transitory  action  which  occur- 
red in  Arkansas. 

6.  Courts  <J=>97(5)  —  Decision   of  federal 
court  as  respects  damages  for  failure  to 
send    interstate    message    binding    on 
state  courts. 
If  the  Supreme  Court  of  the  United  States 
may  entertain  jurisdiction  of  action  for  damag- 
es for  mental  anguish,  due  to  failure  to  send 
interstate  message,   the  rule  adopted  by  that 
court  for  determining  the  measure  of  damages 
is  binding  upon  the  courts  of  Texas. 

Appeal  from  District  Court,  Bowie  County; 
H.  F.  O'Neal,  Judge. 

Action  by  A.  Epley  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  rendered. 

Francis  R.  Stark,  of  New  York  City,  and 
Cnas.  S.  Todd,  of  Texarkana,  for  appellant. 

Mahaffey,  Keeney  &  Dalby,  of  Texarkana, 
for  appellee. 

HODGES,  J.  On  or  about  the  7th  of  Au- 
gust, 1916,  Willie  Edwards,  a  brother  of  Mrs. 
Epley,  the  wife  of  the  appellee,  was  drowned 
near  Newark,  Ark.    Another  brother  of  Mrs. 


Epley  and  a  nephew  of  the  deceased  under- 
took to  notify  the  relatives  of  that  fact  Soon 
after  the  accident,  they  sent  a  message  to 
Ruth  Hughes,  a  daughter  of  the  deceased  liv- 
ing in  Oklahoma.  That  message  was  written 
out,  presumably,  on  one  of  the  telegraph 
blanks  by  Frank  Edwards,  a  son  of  the  de- 
ceased. It  was  then,  determined  by  Frank 
and  J.  G.  Edwards  to  also  notify  Mrs.  Epley 
and  another  relative  by  telegraph;  but,  on 
account  of  the  press  for  time,  they  requested 
the  agent-of  the  appellant  at  Newark  to  dupli- 
cate the  language  of  the  message  to  Ruth 
Hughes  and  send  it  to  Mrs.  Epley  at  Tex- 
arkana, Tex.  It  is  alleged  that  the  agent 
agreed  Jo  do  this,  and  that  the  price  of 
the  two  messages  he  was  to  send  was  paid. 
The  facts,  show  that  the  message  was  never 
sent  and  ,Mrs.  Epley  received  no  notification 
of  her  brother's  death  till  some  time  after  he 
had  been  buried.  She  brings  this  suit  to  re- 
cover damages  for  the  mental  anguish  suf- 
fered by  her  because  of  not  being  able  to 
attend  her  brother's  funeral. '  J.  G.  and  Frank 
Edwards  both .  testify,  in  substance,  to  the 
facts  above  stated.  The  appellant  filed  a 
general  demurrer,  a  general  denial,  and  other 
special  defenses  not  necessary  to  here  discuss. 
A  trial  before  a  Jury  resulted  in  a  verdict  in 
favor  of  the  plaintiff  for  $500. 

Among  the  errors  assigned  lit  this,  appeal 
is  the  refusal  of  the  court  to  give  a  peremp- 
tory instruction  in  favor  of  the  defendant  and 
that  is  the  only  assignment  which  we  deem 
it  necessary  to  discuss.  Both  the  pleadings 
and  the  evidence  show  that  this  was  an  In- 
terstate, contract  and  that  the  misconduct 
complained  of  occurred  in  the  state  of  Ar- 
kansas, the  place  from  which  the  message 
was  to  be  sent.  The  question  before  us  is: 
Do  the  facts  show  any  .right  in  the  appellee 
to  recover  the  damages  sued  for? 

[1,2]  The  decisions  of  this  state  have 
established  the  rule  that  in.  suits  based  upon 
Interstate  messages,  the  laws  of  the  state 
where  the  message  originates  must  determine 
whether  or  not  mental  anguish  alone  can  be 
regarded  as  an  element  of  actual  damages. 
W.  U.  Tel.  Co.  v.  Bailey,  108  Tex.  480.  196 
S.  W.  516,  and  the  cases  there  cited.  In  1903 
the  Legislature  of  Arkansas  enacted  the  fol- 
lowing statute: 

"All  telegraph  companies  doing  business  in 
this  state  shall  be  liable  in  damages  for  mental 
anguish  or  suffering,  even  in  the  absence  of 
bodily  injury  or  pecuniary  loss,  for  negligence 
in  receiving,  transmitting  or  delivering  mes- 
sages; and  in  all  actions  under  this  section  the 
jury  may  award  such  damages  as  they  conclude 
resulted  from  the  negligence  of  the  said  tele- 
graph company."    Kirby's  Dig.  |  7947. 

Prior  to  the  enactment  of  that  law,  ttte 
courts  of  Arkansas  had  refused  to  adopt  what 
is  commonly  called  the  "mental  anguish  doc- 
trine."   See  Peay  v.  W.  U.  Tel.  Co.,  64  Ark. 
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538.  43  S.  W.  965,  39  L.  B.  A.  463.  After 
the  passage  of  that  law,  the  courts  of  Arkan- 
sas allowed  a  recovery  for  mental  anguish 
in  all  cases  where  the  misconduct  causing  the 
damages  occurred  In  that  state,  regardless 
of  the  laws  of  the  state  from  which  the  mes- 
sage came.  W.  U.  Tel.  Co.  v.  Ford,  77  Ark. 
531,  92  S.  W.  528.  That  rule  continued  to  be 
enforced  in  Arkansas  till  the  publication  of  the 
decision  of  the  Supreme  Court  of  the  United 
States  In  W.  U.  Tel.  Co.  v.  Brown,  234  U.  S.  542, 
34  Sup.  Ct.  955,  58  L.  Ed.  1457.  Construing  the 
decision  rendered  in  that  case  as  furnishing 
the  rule  for  determining  the  measure  of  dam- 
ages in  all  suits  upon  interstate  messages,  the 
Supreme  Court  of  Arkansas  refused  to  apply 
its  statute  in  controversies  based  upon  that 
class  of  telegrams.  W.  U.  Tel.  Co.  v.  Johnson, 
115  Ark.  564,  171  S.  W.  859;  W.  U.  Tel.  Co. 
▼.  Compton,  114  Ark.  193,  169  S.  W.  946;  W. 
U.  Tel.  Co.  v.  Culpepper,  120  Ark.  319, 179  S. 
W.  494.  It  is  apparently  conceded  that  if  this 
suit  had  been  brought  in  Arkansas,  under  the 
rule  now  in  force  in  that  state,  there  could  be 
no  recovery  for  mental  anguish;  and,  since 
that  Is  the  only  damage  claimed,  there  would 
have  been  a  judgment  In  favor  of  the  tele- 
graph company.  In  the  last  case  above  re- 
ferred to  the  Supreme  Court  of  Arkansas  used 
this  language: 

"We  have  held  that  an  action  for  mental  an- 
guish will  not  lie  under  our  statute  for  negli- 
gence in  the  transmission  or  delivery  of  an  in- 
terstate message." 

And  a  judgment  was  rendered  reversing 
and  dismissing  a  case  in  which  the  plaintiff 
in  the  salt  had  recovered  damages  for  mental 
anguish.  The  right  to  recover  in  Arkansas 
for  mental  suffering  in  suits  of  this  character 
is  the  creature  of  the  statute  previously 
quoted.  We  now  have*  before  us  a  case  in 
which  the  contract  to  carry  the  message, 
according  to  the  plaintiff's  averments  and  the 
proof,  was  made  in  Arkansas,  and  the  mis- 
conduct which  caused  the  injury  occurred  in 
that  state.  Whether  we  treat  that  miscon- 
duct as  a  common-law  tort  or  as  the  breach  of 
a  contract  to  transmit  and  deliver  the  mes- 
sage, liability  on  the  part  of  the  telegraph 
company,  if  there  is  any,  must  be  referred  to 
the  Arkansas  statute.  The  question  then  is: 
Shall  the  courts  of  Texas  grant  the  plaintiff 
a  recovery  which  the  courts  o.f  Arkansas 
would  deny?  • 

[3, 4]  The  statutes  of  a  state  have  no  effect 
beyond  its  own  limits;  and,  if  the  act  or  omis- 
sion complained  of  be  not  actionable  by  the 
law  of  the  state  where  it  was  committed,  no 
action  can  properly  be  brought  on  it  in 
another  state,  although  by  the  laws  of  the  lat- 
ter the  act  or  omission  would  have  been  ac- 
tionable If  committed  within  its  jurisdiction. 
De  Ham  v.  Mexican  Nat.  By.  Co.,  86  Tex.  68, 
23  S.  W.  381.  It  is  only  by  virtue  of  the 
principle  of  comity  that  the  plaintiff  in  this 
218  S.W.-34 


suit  can  ask  the  courts  of  this  state  to  enforce 
a  transitory  action  which  occurred  in  Arkan- 
sas. His  right  of  recovery  must  be  given  by 
the  laws  of  the  state  where  the  contract  was 
made  or  the  tort  committed.  C,  B.  I.  &  P.  By. 
Co.  v.  Thompson,  100  Tex.  187,  97  S.  W.  459, 
7  h.  B.  A.  (N.  S.)  191,  123  Am.  St.  Bep.  798; 
Willis  v.  By.  Co.,  61  Tex.  432.  It  is  im- 
material whether  we  treat  the  misconduct 
here  complained  of  as  a  breach  of  a  contract 
or  as  a  tort;  the  right  to  recover  damages 
therefore  must  be  determined  by  the  laws  of 
Arkansas.  If  the  highest  court  of  that  state 
has  decided  that  the  Arkansas  statute,  to 
which  liability  must  be  referred,  has  no  ap- 
plication to  interstate  messages,  that  decision 
should  preclude  a  contrary  holding  by  the 
courts  of  this  state.  Shelton  v.  Marshall,  16 
Tex.  844;  Powell  v.  De  Blane,  23  Tex.  76. 

It  is  insisted  that  the  ruling  of  this  court 
in  Tel.  Co.  v.  Brown,  202  S.  W.  1049,  is  in 
conflict  with  the  conclusion  above  announced. 
In  that  case  the  message  originated  in  Ala- 
bama, but  the  negligence  which  formed  the 
basis  of  the  suit  occurred  In  Texas.  The  Ala- 
bama courts,  in  construing  the  common  law, 
have  recognized  mental  anguish  as  a  proper 
element  of  actual  damages  in  cases  of  this 
character;  there  being  no  local  statute  on 
the  subject  But  in  W.  U.  Tel.  Co.  v.  Haw- 
kins, decided  in  1917  and  reported  in  198  Ala. 
682,  73  South.  973,  the  Supreme  Court  of  that 
state  held  that  Congress  by  the  act  of  1910 
(Act  June  18,  1910,  c.  309,  86  Stat.  539) 
had  assumed  exclusive  control  over  the  mat- 
ter of  regulating  Interstate  messages,  and  re- 
fused to  any  longer  apply  its  local  construc- 
tion of  the  common  law  to  suits  growing  out 
of  Interstate  messages.  In  the  Brown  Case, 
decided  by  this  court,  it  was  held  that  since 
the  decision  of  the  Supreme  Court  of  Alabama 
In  the  case  referred  to  was  based,  not  upon 
its  construction  of  the  common  law  or  any 
Alabama  statute,  but  upon  the  construction 
of  a  federal  statute  as  to  its  scope  and  effect 
in  regulating  Interstate  commerce,  the  courts 
of  other  states  were  not  bound  to  follow  that 
ruling  in  applying  the  measure  of  damages 
In  such  cases.  It  is  true  that  the  result  of 
the  decisions  in  the  Arkansas  cases  previous- 
ly cited  are  also  controlled  by  the  construction 
placed  by  the  Arkansas  Supreme  Court  upon 
the  same  federal  statute,  but  the  effect  of 
that  construction  in  Arkansas  is  to  expressly 
limit  the  operation  of  a  statute  of  that  state, 
whereas  in  the  Alabama  case  it  did  not  affect 
the  construction  which  that  court  put  upon 
any  local  statute.  However,  if  this  case  can- 
not be  distinguished  in  principle  from  the 
Brown  Case  to  which  we  have  just  referred, 
we  nevertheless  think  our  present  conclusion 
th*>  correct  one.  In  a  recent  case  (Postal  Tel.  & 
Cable  Co.  v.  Warren  &  Godwin  Lbr.  Co.,  251 
U.  S.  27,  40  Sup.  Ct  69,  64  L.  Ed.  — )  the 
Supreme  Court  of  the  United  States  cites 
with  approval   the   ruling   of   the  Alabamu 
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Supreme  Court  In  the  Hawkins  Case  and  a 
number  of  other  cases  of  similar  import  which 
bave  held  that  by  the  amendment  of  1910  Con- 
gress has  assumed  the  exclusive  right  of  regu- 
lating this  character  of  interstate  commerce. 
Under  the  rule  adopted  In  W.  U.  Tel.  Co.  ▼. 
Brown,  decided  by  the  Supreme  Court  of  the 
United  States,  and  which  has  heretofore  been 
referred  to,  that  court  appears  to  regard  negli- 
gence in  failing  to  deliver  a  telegraphic  mes- 
sage as  a  tort  to  be  governed  by  the  law  of  the 
place  where  the  offense  was  committed. 

[I]  It  follows,  we  think,  that  if  the  Supreme 
Court  of  the  United  States  may  entertain 
Jurisdiction  of  this  controversy  because  of  the 
character  of  the  contract,  the  rule  adopted  by 
that  court  for  determining  the  measure  of 
damages  Is  binding  upon  this  court.  On  the 
other  band,  if  the  measure  of  damages  is  to 
be  governed  by  the  law  of  the  state  in  which 
the  message  originated  and  where  the  mis- 
conduct occurred,  it  is  equally  clear,  we  think, 
that  the  plaintiff  in  this  suit  is  not  authorized 
to  recover. 

The  Judgment  will  therefore  be  reversed, 
and  Judgment  here  rendered  in  favor  of  the 
appellant 


SHEOOO  v.  CRAIG  et  al.    (No.  2207.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana, 
Jan.  16, 1920.) 

Mortgages  cj=5>48(2)— Land  covered  by  mokt- 

OAOE  NOT  EMBRACED  IS  DESCRIPTION  OF 
PRIOR  MORTGAGE,  GENERAL  WORDS  BEING 
LIMITED  TO  PARTICULAR  LAND  MENTIONED. 

The  undivided  interest  referred  to  in  a 
mortgage  of  "the  following  land  in  T.,  and  be- 
ing the  undivided  interest  owned  by  C,  in 
*  *  *  the  estate  of  S.;  said  land  consisting 
of  three  residences  *  •  *  and  one  12-acre 
tract  and  one  8-acre  tract,"  is  limited  to  the 
particular  lands  mentioned;  and  there  is  not 
embraced  in  the  description  a  lot,  subsequent- 
ly mortgaged  to  another,  on  which  was  neither 
of  the  three  houses,  and  which  was  part  of 
neither  of  two  tracts,  though  part  of  S.'s  es- 
tate, in  which  C.  had  an  undivided  interest 

Appeal  from  District  Court,  Smith  County; 
J.  R.  Warren,  Judge. 

Action  by  R.  B.  Long  against  Mrs.  Leila 
Craig  and  others.  From  an  adverse  Judg- 
ment, defendant  J.  O.  Shegog  appeals.  Af- 
firmed. 

Johnson  ft  Edwards,  of  Tyler,  for  appel- 
lant 
Marsh  ft  Mcllwaine,  of  Tyler,  for  appellee. 

HODGES,  J.  This  appeal  presents  a  con- 
test between  two  llenholders,  each  claiming 
priority  in  the  foreclosure  proceedings.  The 
land  involved  is  a  lot  in  the  city  of  Tyler 


149  by  148.7  feet  lying  on  the  west  side  of 
North  Spring  street,  and  Is  a  part  of  a  two- 
acre  tract  extending  from  North  Spring 
street  west  to  North  Broad  street,  and  which 
formerly  belonged  to  the  estate  of  T.  P. 
Smith,  deceased.  Smith  died  In  January, 
1900,  and  left  a  will  In  which  he  bequeathed 
his  entire  property  to  his  wife  for  life,  giving 
her  the  unrestricted  power  to  dispose  of  any 
or  all  of  it  at  her  discretion.  The  will  also 
provided  that  one-half  of  the  property  re- 
maining undisposed  of  at  the  time  of  the 
wife's  death  was  to  go  to  the  testator's 
heirs  then  living;  the  remainder  was  de- 
vised to  the  heirs  of  the  wife.  See  Craig  v. 
McFadden  et  al.,  191  S.  W.  203,  where  this 
will  .was  construed.  The  widow  of  T.  P. 
Smith  was  named  as  executor  without  bond. 
She  acted  in  that  capacity  up  to  the  time  of 
her  death,  which  occurred  In  the  latter  part 
of  1914.  At  the  time  of  Smith's  death  his 
real  estate  consisted  of  two  brick  storehouses 
In  Pittsburg,  Tex.,  one  house  and  lot  in  Yar- 
borough's  addition  to  the  city  of  Tyler,  the 
Sharp  place  in  the  Jones  addition,  that  city, 
and  one  house  and  lot  on  North  Broad  street, 
the  north  half  of  the  east  half  of  which  Is  now 
In  controversy ;  also  one  8-acre  tract  of  land 
and  a  13-acre  tract  of  land  in  the  city  of 
Tyler.  At  the  time  the  will  was  made  there 
was  a  house  on  the.  west  end  fronting  on 
North  Broad  street  on  the  lot  In  controversy. 
In  1907  Mrs.  Mary  Belle  Smith,  the  widow 
of  T.  P.  Smith,  sold  the  west  half  of  that  lot, 
which  Included  the  house.  There  were  three 
residences  situated  on  the  lots  in  the  Tar- 
borough  and  the  Jones  additions  to  the  city 
of  Tyler.  The  8-acre  tract  was  unimproved. 
Mrs.  Leila  Craig  was  one  of  the  heirs  of  T. 
P.  Smith.  On  March  IB,  1914,  Mrs.  Craig. 
Joined  by  her  husband,  J.  W.  Craig,  executed 
and  delivered  to  the  appellant,  Shegog,  their 
promissory  note  for  the  sum  of  $580  due  la 
installments  thereafter.  To  secure  the  pay- 
ment of  that  Indebtedness  Craig  and  wife 
gave  a  deed  of  trust  which  contained'  the 
following  description  of  the  property: 

"All  that  certain  lot,  tract  and  parcel  of  real 
estate  lying  and  situated  in  the  counties  of 
Smith  and  Cass,  to  wit  being  two  hundred  and 
sixty-five  (266)  acres  of  land  near  the  town  of 
Troup  in  Smith  county,  Texas,  and  being  out  of 
the  James  Noblitt  survey,  and  the  land  owned 
and  claimed'  by  said  Lelia  Craig  as  heir  at  lav 
of  her  father  Samuel  Smith,  deceased,  a  bet- 
ter description  of  same  being  at  this  time  not 
available;  also  the  following  land  situated  in 
the  town  of  Tyler,  Smith  County,  Texas,  and 
being  the  undivided  interest  owned  by  said 
Lelia  Craig  in  and  to  the  estate  of  Thomas  P. 
Smith,  deceased,  said  land  consisting  of  three 
residences  in  said  town  of  Tyler  and  one  12- 
acre  tract  and  one  8-acre  tract;  also  two  brick 
store  buildings  situated  in  the  town  of  Pitts- 
burg in  Cass  county,  Texas,  out  of  said  estate. 
A  full  description  of  the  foregoing  tracts  and 
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lots  not  being  at  this  time  available,  it  is  un- 
derstood and  agreed  that  said  Shegog  may  at 
any  time  desired  attach  the  same  to  this  instru- 
ment, and  when  done  it  shall  be  considered  a 
part  of  the  same;  it  being  also  understood  that 
the  interest  in  and  to  the  estate  of  T.  P.  Smith 
is  subject  to  the  life  interest  of  Mrs.  Mary 
Belle  Smith,  widow  of  said  Thomas  P.  Smith, 
deceased." 

That  instrument  was  filed  for  record  in 
due  time  in  the  office  of  the  county  clerk 
of  Smith  county.  On  October  IS,  1914,  Craig 
and  wife  became  indebted  to  the  appellee  R. 
B.  Long  in  the  sum  of  $500.  To  secure  that 
indebtedness  they  executed  to  Long  a  deed 
of  trust  containing  the  following  description : 

"All  the  right,  title  and  interest  of  the  gran- 
tor, Lelia  Craig,  in  and  to  the  estate  of  Thos. 
P.  Smith,  deceased;  the  interest  here  convey- 
ed being  all  the  interest  in  the  real  and  per- 
sonal property  inherited  by  the  said  Lelia 
Craig  from  her  uncle  Thos.  P.  Smith,  deceased, 
under  the  will  of  said  Smith  probated  in  the 
county  court  of  Smith  county,  Texas,  on  the 
27th  day  of  July,  1900." 

This  Instrument  was  promptly  filed  for 
record.  In  September,  1918,  Long  filed  this 
suit  against  Craig  and  wife  to  recover  Ms 
debt  and  to  foreclose  his  mortgage  on  the  lot 
described  in  his  petition  as  abutting  on  the 
west  side  of  North  Spring  street  In  the  city 
of  Tyler  149  by  148.7  feet  Shegog  and  others 
were  made  parties  defendant  upon  the 
ground  that  they  were  claiming  liens  against 
the  same  property.  The  controversy  finally 
narrowed  to  one  between  Long  and  Shegog, 
each  of  whom  claimed  that  he  was  entitled 
to  priority  In  the  foreclosure  of  his  lien. 
33ie  case  was  tried  before  the  court  without 
a  jury,  and  a  judgment  rendered  in  favor  of 
Long  as  a  prior  llenholder,  but  also  allowing 
a  foreclosure  In  favor  of  Shegog  subordinate 
to  that  of  Long.  Shegog  has  appealed.  The 
court  filed  findings  of  fact  and  conclusions  of 
law.  There  is  no  statement  of  facts  In  the 
record.  According  to  the  findings,  at  the 
time  these  mortgages  were  executed  Mrs. 
Mary  Belle  Smith,  the  surviving  widow  of 
T.  P.  Smith,  was  still  living.  In  the  ex- 
ercise of  her  right  to  dispose  of  any  or  all 
of  the  property,  she  had  sold  the  west  half 
of  the  2-acre  lot,  of  which  the  land  In  con- 
troversy .was  a  part  The  land  sold  Included 
the  house  situated  thereon.  At  the  time 
Shegog's  mortgage  was  taken  the  portion 
of  the  lot  remaining  as  a  part  of  the  T.  P. 
Smith  estate  had  no  residence  ob  It  and  was 
not  within  the  terms  of  the  description.  It 
further  appears  from  the  court's  findings  that 
when  these  mortgages  were  executed  there 
had  been  no  partition  among  the  heirs  of  T. 
P.  Smith.  That  did  not  occur  until  after  the 
death  of  Mrs.  Mary  Belle  Smith,  In  Septem- 
ber, 1914.  After  her  death  R.  B.  Long  was 
appointed  administrator  de  bonis  non  with 
the  will  annexed,  and  he  returned  into  court 
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an  Inventory  of  the  estate  of  T.  P.  Smith  then 
remaining  a  certain  amount  of  cash,  house- 
hold goods,  and  the  following  described  real 
property:  The  east  half  of  lot  6  In  Scar- 
borough's addition  to  the  city  of  Tyler,  lots 
4,  5,  and  6  in  the  Jones  addition,  8  acres  of 
land  (a  part  of  the  Jones  survey)  In  the  city 
of  Tyler,  and  a  lot  abutting  on  the  west  side 
of  Spring  street  which  is  the  lot  of  which 
the  land  in  controversy  is  a  part  At  the 
time  of  Mrs.  Smith's  death,  and  for  several 
yeara  prior  thereto,  there  were  belonging  to 
the  T.  P.  Smith  estate  three  residence  houses 
located  in  the  city  of  Tyler,  one  being  on 
(ot  6  In  the  Yarborough  addition.  The  8- 
acre  tract  was  unimproved,  and  so  was  the 
other  property  referred  to.  Some  time  after 
the  death  of  Mrs.  Mary  Belle  Smith  a  parti- 
tion was  made,  and  the  north  half  of  the 
property  remaining  on  the  .west  side  of  North 
Spring  street  was  allotted  to  Mrs.  Craig  as 
her  interest  In  the  estate  of  T.  P.  Smith. 
Soon  after  that  partition  Mrs.  Craig  and  her 
husband  executed  an  Instrument  containing 
an  accurate  description  of  that  property, 
and  delivered  it  to  the  appellant  Shegog  to  be 
attached  to  his  mortgage  for  the  purpose  of 
describing  the  property  to  which  his  lien 
should  attach.  The  court  found  as  a  fact 
that  at  the  time  the  deed  of  trust  was  ex- 
ecuted by  Craig  and  wife  to  Shegog  it  was 
the  Intention  of  the  parties  to  incumber  the 
entire  interest  that  Mrs.  Craig  had  in  the  real 
property  acquired  by  her  under  the  will  of 
T.  P.  Smith.  He  also  found  that  the  same 
intention  existed  when  the  deed  of  trust  was 
executed  some  time  later  to  the  appellee 
Long  In  his  conclusions  of  law  the  court 
makes  the  following  statement: 

'The  terms  of  the  defendant  Shegog's  said 
mortgage  and  its  description  of  the  land  cover- 
ed by  said  mortgage  as  therein  set  forth  did 
not  include  the  land  in  controversy,  and  could 
not  be  held  as  constructive  notice  to  R.  B.  Long 
at  the  time  the  mortgage  to  R.  B.  Long  was 
executed.  Therefore  plaintiff  R.  B.  Long's  said 
mortgage  lien  on  the  north  half  of  the  land  de- 
scribed in  the  original  petition  is  superior  to 
the  mortgage  lien  claimed  by  the  defendant 
Shegog  upon  said  land,  and  the  said  lien  of 
the  plaintiff  Long  should  be  first  satisfied  from 
the  proceeds  of  said  land  in  preference  to  the 
claim  of  the  defendant  Shegog." 

It  is  contended  on  this  appeal  that  the 
court  erroneously  construed  the  terms  of  the 
description  In  the  mortgage  executed  to 
Shegog,  and  that  bis  finding  that  It  was  the 
intention  of  the  parties  to  incumber  Mrs. 
Craig's  entire  Interest  in  the  real  estate  she 
acquired  under  the  will  of  T.  P.  Smith  Is 
Inconsistent  with  the  legal  conclusion  an- 
nounced by  the  court  There  being  no  state- 
ment of  facts,  we  are  unable  to  determine 
upon  what  the  court  bases  his  conclusion 
as  to  the  Intention  of  the  parties  at  the  time 
Shegog's  mortgage  was  executed.    It  is  clear, 
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we  think,  from  the  reading  of  the  mortgage, 
that  the  land  in  controversy  was  not  includ- 
ed In  the  description.  The  appropriate  part 
of  that  description  is  as  follows : 

"Also  the  following  land  situated  in  the  town 
of  Tyler,  Smith  county,  Texas,  and  being  the 
undivided  interest  owned  by  said  Lelia  Craig  in 
and  to  the  estate  of  Thos.  P.  Smith,  deceased; 
said  land  consisting  of  three  residences  in  said 
town  of  Tyler  and  one  12-acre  tract  and  one 
8-acre  tract.*' 

At  the  time  that  description  was  written 
the  terms  of  that  mortgage  could  have  been 
satisfied  without  reference  to  the  land  in 
controversy.  None  of  these  three  residences 
was  situated  on  the  lot  in  controversy,  nor 
was  It  a  part  of  the  12-acre  tract  or  the  8-acre 
tract  above  referred  to.  It  is  evident  that 
the  undivided  interest  referred  to  in  the 
above  description  by  the  terms  of  the  deed  of 
trust  was  limited  to  the  particular  land  men- 
tioned in  that  paragraph. 

We  are  of  the  opinion  that  the  court's  con- 
clusion was  correct.  He  may  have  been  in 
error  in  concluding  also  that  it  was  the  in- 
tention of  the  parties  at  the  time  Shegog's 
mortgage  was  executed  to  incumber  the  en- 
tire interest  of  Mrs.  Craig  in  the  estate  of 
T.  P.  Smith.  If  that  was  error,  no  complaint 
of  it  has  been  made  on  this  appeal,  and  we 
are  not  called  upon  to  reconcile  that  conclu- 
sion with  the  other  conclusion  sustained. 
There  may  have  been  extraneous  facts  pre- 
sented upon  the  trial  on  which  he  based  that 
conclusion.  Possibly  the  filing  of  a  specific 
description  of  the  land  .with  Shegog  by  Graig 
and  wife  after  the  partition  had  been  made, 
which  included  the  land  In  controversy,  may 
have  been  considered  a  material  fact  in  de- 
termining the  intention  of  the  parties.  Since 
Mrs.  Craig  and  her  husband  and  no  other 
creditor  authorized  to  do  bo  questions  the 
construction  of  that  transaction  by  the  court, 
we  are  not  required  to  examine  it. 

We  are  of  the  opinion  that  there  is  nothing 
in  the  record  which  would  justify  a  reversal 
of  this  judgment,  and  it  la  accordingly  af- 
firmed. 


WIGHT  et  aL  v.  BELL.    (No.  2193.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Jan.  19,  1920.     Rehearing  Denied 

Jan.  22,  1920.) 

1.  Trial  <g=»280(l)— Repetition  or  instruc- 
tions UNNECE8SABY. 

Refusal  to  give  special  charge  substantially 
embraced  in  the  court's  charge  was  not  error. 

2.  Master  and  servant  <s=>278(7)— Finding 
of  negligence  causing  derailment  war- 
ranted BY  PROOF. 

In  an  action  by  a  locomotive  engineer  for 
injuries  in  a  derailment  on  a  newly  made  road- 


bed, evidence  held  to  support  a  finding  of  negli- 
gence by  the  jury. 

Appeal    from    District    Court,    Harrison 
County;   P.  O.  Beard,  Judge. 
'  Action  by  R.  A.  Bell  against  Pearl  Wight, 
receiver  and  others.    Judgment  for  plaintiff, 
and  defendants  appeal.     Affirmed. 

The  appellee  was  a  locomotive  engineer 
operating  the  regular  passenger  train  on  the 
Texas  &  Pacific  Railway  from  Marshall,  Tex., 
to  Boyce,  La.  The  passenger  train  was  ap- 
proaching Shreveport  La.,  at  5  o'clock  a.  m. 
on  January  24,  1918,  when  the  engine  sud- 
denly derailed,  causing  appellee  to  be  severely 
Injured.  The  appellee  sued  for  damages, 
claiming  that  the  derailment  was  caused  by 
negligence  by  reason  of  (1)  the  insufficient 
roadbed  and  support  under  the  rails,  and  (2) 
the  ties  in  the  track  not  having  sufficient  bal- 
last under  them.  The  defendant  answered 
by  general  denial,  and  pleaded  that  the  de- 
railment was  an  accident  and  was  not  oc- 
casioned by  negligence,  but  was  one  of  the 
ordinary  risks  assumed  by  the  plain  tiff  in 
his  employment  The  jury  rendered  a  ver- 
dict in  favor  of  the  plaintiff.  At  Shreveport, 
La.,  the  track  runs  north  and  south,  and  the 
Kansas  City  Southern  Railway  crosses  It  at 
right  angles,  or  east  and  west  The  union 
passenger  station  at  Shreveport  La.,  Is  on 
the  main  line  of  the  Kansas  City  Southern 
Railway.  The  Texas  &  Pacific  Railway  train 
goes  in  on  the  Kansas  City  Southern  on  a 
'%"  which  is  a  track  of  about  18  degrees 
curve,  and  then  backs  into  the  union  station 
on  the  Kansas  City  Southern  track;  On  this 
connecting  track  of  the  Texas  &  Pacific  Rail- 
way, and  just  about  -the  apex  of  the  curve, 
the  engine  was  derailed.  The  train  was  go- 
ing at  a  speed  of  about  six  or  seven  miles  an 
hour  at  the  time  of  the  derailment  The  evi- 
dence showed  that  on  the  day  before  the  de- 
railment the  trackmen  changed  the  particular 
piece  of  track  In  question  some  three  feet  out- 
ward from  where  it  was  formerly  located  on 
the  ground.  The  dump  or  embankment  under 
the  new  track  was  mostly  made  five  or  six 
months  before  this  date.  There  was  a  newly 
made  dump  or  embankment  The  situation 
is  clearly  explained  in  the  evidence  of  the 
section  foreman: 

"The  dump  was  made  to  extend  towards  the 
ditch  some  time  before  the  wreck,  and  then  we 
made  the  change  in  the  track  a  day  or  two 
before  the  wreck.  When  we  changed  the  track, 
we  moved  it  a  foot  over  on  the  part  of  the 
dump  that  bad  been  newly  made,  and  then 
raised  it  five  or  six  inches  and  made  the  outside 
the  proper  elevation.  Ballast  was  put  there, 
and  then  cinders  tamped  under  the  ties." 

Cinders  had  been  tamped  under  the  ties, 
but  no  cinders  or  dirt  was  put  In  between. 
There  is  evidence  that  the  track  reached  to 
about  the  edge  of  the  new  embankment  and 
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In  some  places  not  quite  to  It     The  right- 
hand  side  of  the  track  is  out  on  level  ground, 
but  there  is  a  ditch  on  the  left-hand  side, 
and  the  engine  ran  off  on  the  left-hand  side 
and  turned  over  in  the  ditch.    The  trackmen 
had  been  working  on  the  track  all  day  until 
6  o'clock  of  the  evening  before  the  derailment, 
and   while  not  entirely  had  practically  fin- 
ished  the  work  of  changing  the  track.    No 
slow  order  or  notice  was  given  of  the  con- 
dition of  the  track  to  the  operatives  of  the 
train  In  question.    After  the  trackmen  quit 
in  the  afternoon,  and  before  the  derailment, 
three  or   four  trains  passed  over  this  same 
track  without  any  accident  happening  to  them. 
The  appellee  was  63  years  old  and  had  been 
in  the  employ  of  the  Texas  &  Pacific  Railway 
company  for  a  long  time  prior  to  the  appoint- 
ment of  the  present  receivers,  and  remained 
as  locomotive  engineer  when  the  government 
took  charge  of  the  road  on  December  31, 1917. 
There  is  involved  in  the  verdict  of  the  Jury  the 
finding  of  fact  that  the  defendant  was  guilty 
of  negligence  as  alleged  proximately  causing 
the  Injury  to  appellee.  It  Is  concluded  that  the 
verdict  of  the  Jury  has  support  In  the  evi- 
dence   and   should   be  sustained    and   here 
adopted.     The  finding  of  the  Jury  as  to  the 
amount  of  damages  Is  sustained  by  the  evi- 
dence, and  is  here  adopted. 

Prendergast  &  Prendergast  and  Hall,  Brown 
&  Hall,  all  of  Marshall,  for  appellants. 

S.  P.  Jones  and  J.  T.  Casey,  both  of  Mar- 
shall, for  appellee. 

LEVY,  J.  (after  stating  the  facts  as  above). 
[1]  As  the  substance  of  the  special  charge 
complained  of  in  the  first  assignment  of  error 
Is,  we  think,  fully  covered  by  the  court's  gen- 
eral charge  in  the  ninth  paragraph,  the  as- 
signment, we  conclude,  should  be  overruled. 

The  special  charge  complained  of  In  the 
second  assignment  of  error  is  substantially 
embraced  in  the  fourth  paragraph  of  the 
court's  charge,  and  the  refusal  to  give  this 
special  charge  Is  not,  we  think,  error. 

The  third  assignment  of  error  charges  that 
the  verdict  of  the  jury  is  excessive  In  amount 
It  is  believed  that  the  finding  of  the  Jury 
should  not  be  set  aside  in  this  respect,  in  view 
of  the  injury,  since  the  assessment  of  the 
amount  by  the  Jury  Is  supported  by  the  evi- 
dence before  them. 

[2]  The  fourth,  fifth,  and  sixth  assignments 
of  error  are  based  on  the  contentions  that  the 
evidence  does  not  show  any  negligence  on  the 
part  of  the  defendant,  and  that  the  plaintiff 
failed  to  make  legal  proof  of  the  negligence 
alleged.  While  It  appears  from  the  evidence 
that  the  roadbed  was  constructed  some  five 
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or  six  months  before  the  track  or  rails  were 
placed  upon  it,  and  that  It  was  constructed 
of  good,  solid  dirt,  yet  the  reasonable  safety 
of  such  roadbed  so  constructed  is  not  con- 
clusive as  a  matter  of  law.    And  it  must  be 
further  considered  as  a  circumstance  in  the 
case  that  there  was  a  new  dump  or  roadbed 
made  the  day  the  track  or  rails  were  laid, 
and  the  further  fact  must  be  considered  that 
I  the  evidence  shows  that  the  track  or  rails  and 
I  ties  were  laid  the  day  before  the  derailment 
!  occurred.     This  relaying  of  rails  and  ties  re- 
|  quired,  it  appears,  some  filling  in  of  cinders 
and  dirt  under  them,  the  raising  of  a  part  of 
|  the  rails,  the  tamping  of  these  cinders  and 
j  dirt,  and  an  alignment  of  the  track.     And 
it  further  appears  as  a  circumstance  that — 

After  the  rails  were  placed  on  the  roadbed, 
"after  we  throwed  the  embankment  over,  we 
threw  it  further  to  the  outside  of  the  curve. 
The  track  came  about  to  the  edge  of  the  new 
embankment;  some  places  not  to  it  I  do  not 
remember  how  it  was  at  the  place  of  the  wreck. 
We  throwed  the  curve  all  the  way  from  a  foot 
to  four  feet;  most  of  it  was  thrown  four  feet 
over;  throwed  a  distance  to  make  the  curve 
perfect" 

Whether  or  not  the  entire  work  of  chang- 
ing the  track  and  aligning  it  made  the  track 
reasonably  safe  for  use  such  as  an  ordinarily 
prudent  person  would  make  it,  considering 
the  use  it  was  put  to,  was,  we  conclude,  a 
matter  of  fact  essentially  for  the  Jury  to  de- 
cide; and  it  is  thought  that  the  evidence  is 
sufficient  to  support  a  finding  of  negligence 
by  the  jury.  It  is  true  that  three  or  four 
trains  passed  safely  over  the  track  before 
the  derailment,  but  that  is  only  a  circum- 
stance for  the  jury  to  consider.  The  Jury 
may  have  concluded,  as  In  their  province, 
that  the  passing  of  these  trains  with  their 
weight  on  a  newly  laid  track  caused  the  track 
In  its  then  condition  and  according  to  Its  con- 
struction to  be  materially  weakened  or  in 
some  weak  condition  for  the  passenger  train 
to  pass  over  it  with  reasonable  safety.  There 
is  evidence  that  the  appellee  ran  his  train 
slowly  over  the  track.  The  exact  cause  of 
the  derailment  does  not  positively  appear; 
but  the  circumstances  in  evidence  tend  to 
support  the  finding  of  the  jury,  as  involved 
in  their  verdict  under  the  charge  of  the  court, 
that  the  cause -of  the  wreck  was,  as  alleged, 
the  Insufficient  bed  and  support  under  the 
rails,  or  that  the  ties  did  not  have  sufficient 
support  between  them.  The  case  does  not 
rest,  we  conclude,  upon  the  doctrine  of  res 
ipsa  loquitur,  but  there  is  proof  of  negligence 
by  direct  and  circumstantial  evidence. 

The  judgment  Is  affirmed. 
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AMERICAN  AUTOMOBILE  INS.  CO.  at  aL 
t.  STRUWB.    (No.  6320.) 

(Court  of  Civil  Appeal*  of  Texas.     San  An- 
tonio.   Jan.  14,  1920.    Rehearing  Denied 
Feb.  11,  1920.) 

X.  Appeal  and  ebbob  4=»890— Addition  to 

PLEA    IN    ABATEMENT   MADE    BT    ASSIGNMENT 
OF  EBBOB   CANNOT   BB   CONSIDERED. 

A  plea  in  abatement,  the  overruling  of 
which  was  assigned  as  error,  must  be  considered 
as  presented  to  the  judge,  and  an  addition  at- 
tempted to  be  made  in  the  assignment  cannot 
be  considered.. 

2.  Action  <J=»60(3)— Injured  pabtt  can  join 

IN  ONE  ACTION  MOTORIST  AND  INSURER. 

One  injured  in  a  collision  with  a  motorcar 
may  in  the  same  action  join  the  owner  of  the 
vehicle  and  an  insurer,  even  though  the  insurer 
was  liable  only  after  judgment  had  been  award- 
ed against  the  owner,  and  the  cause  of  action 
against  the  owner  sounded  in  tort  and  that 
against  the  insurer  was  based  on  contract;  the 
two  causes  of  action  arising  out  of  the  same 
transaction. 

8.  Action  «=»47— Joinder  or  causes  on  con- 
tract AND  FOB  TOBT  PBOPEB  WHEN  BASED 
ON   SAME  TRANSACTION. 

Where  the  two  causes  of  action  arose  out 
of  the  same  transaction  they  may  be  joined, 
though  one  was  for  breach  of  contract  and  the 
other  for  tort. 

4.  Appeal  and  ebbob  4=»683  —  Refusal  of 
court  to  suppress  answer  in  deposition 
not  considered  in  absence  from  record 
of  testimony  relating  thereto. 
An  assignment  of  error  complaining  of  the 
refusal  of  the  court  to  suppress  an  answer  in 
a  deposition  cannot  be  considered,   where  the 
bill  of  exceptions  referred  to  to  sustain  the  as- 
signment  had    no   reference   to  the   testimony 
complained  ot 

6.  Depositions  4=383(3)  —  Cannot  be  sup- 
pressed BECAUSE  WITNESS  MADE  CONTRADIC- 
TORY STATEMENTS. 

That  a  witness  testifying  by  deposition  made 
contradictory  statements  does  not  warrant  the 
suppressing  of  deposition;  the  matter  merely 
going  to  the  witness'  credibility. 

6.  Appeal  and  ebbob  d)=»742(l)— Assignment 

OF  EBBOB  NOT  FOLLOWED  BT  STATEMENT  WILL 
NOT  BE  C0N8IDEBED. 

An  assignment  of  error  not  followed  by  a 
statement  will  not  be  considered. 

7.  Trial   <8=>96— Where   part  or  witness' 

ANSWER  WAS  ADMISSIBLE  DENIAL  OF  MOTION 
TO   STRIKE  THE  WHOLE  IS   NOT  EBBOB. 

Where  a  part  of  a  witness'  answer  was 
clearly  admissible,  the  denial  of  a  motion  to 
suppress  the  whole  answer  and  to  strike  ont 
the  same  is  not  error. 

8.  Negligence  «=»132(4)— Evidence  of  oth- 
er ACTS  OF  NEGLIGENCE  OF  PLAINTIFF  INAD- 
MISSIBLE TO  SHOW  CONTRIBUTORY  NEGLI- 
GENCE. 

Evidence  of  other  negligent  acts  on  the 
part  of  plaintiff,  unconnected  with  the  accident 


involved,  is  inadmissible  to  raise  an  -  inference 
that  he  was  negligent  at  the  time  of  the  acci- 
dent. 

9.  Witnesses  4=9406(2)  —  Plaintiff  cannot 
be  contradicted  as  to  immaterial  and 
collateral  matters. 

Where  plaintiff,  in  his  action  for  damages 
for  injuries  sustained  when  defendant's  motor- 
car collided  with  his  motorcycle,  testified  on 
cross-examination  that  he  had  never  at  any  oth- 
er time  collided  with  an  automobile  while  rid- 
ing his  motorcycle,  defendant  cannot  contra- 
dict plaintiff  by  proof  of  another  collision,  for 
evidence  of  other  negligent  acts  would  be  inad- 
missible, and  the  matter  was  collateral. 

10.  Trial  4=»41(4)— Coubt  has  discretion 
to  allow  witness  not  undeb  rule  who 
heabd  pari  of  testimony  to  testify. 

It  is  within  the  sound  discretion  of  the 
trial  court  to  permit  a  witness  not  under  the 
rule,  who  had  heard  a  part  of  the  testimony,  to 
testify. 

11.  Appeal  and  error  «=»1061(2)  —  Ebbob 
cannot  be  predicated  on  admission  of 
testimony  which  was  unquestioned;. 

Where,  in  action  for  injuries  sustained  when 
defendant's  automobile  collided  with  plaintiff  a 
motorcycle,  a  witness  not  under  the  rule,  who 
had  heard  part  of  the  testimony,  was  allowed 
to  testify  as  to  the  position  of  the  vehicles 
after  the  accident,  error  cannot  be  predicated 
on  the  admission  ol  such  testimony,  where  there 
was  no  question  but  that  the  vehicles  were  in 
the  position  described  by  the  witness. 

12.  Trial  «=»62(1)— Right  or  plaintiff  to 

TESTIFY   IN    REBUTTAL. 

Plaintiff  may  testify  in  rebuttal  of  the  tes- 
timony of  witnesses  introduced  by  defendant. 

13.  Licenses  «=»11(1)  —  Soldier  in  active 
service  need  not  procure  license  as 
"chauffeur." 

An  American  soldier  in  active  service, 
though  he  is  required  to  operate  a  motorcycle 
with  due  care,  is  not  a  chauffeur  within  the 
state  statute,  and  need  not  procure  a  state  li- 
cense as  chauffeur. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Chauffeur.] 

14.  Highways  4=»183— Plaintiff's  ihlciix 
to  procure  chauffeur's  license  no  ex- 

'  cube  for  defendant's  negligence  in  run- 
ning him  down. 
That  plaintiff,  who  was  operating  a  motor- 
cycle, had  not  procured  a  state  license  as  a 
chauffeur  will  not  excuse  negligence  of  defend- 
ant in  running  down  plaintiff  with  motorcar. 

16.  Appeal  and  error  4=9994(2)  —  Question 
of  credibility  of  witnesses  fob  juby  and 

NOT    APPELLATE    COUBT. 

In  an  action  for  injuries  Buffered  by  plain- 
tiff, who  was  struck  by  defendant's  motorcar 
while  riding  on  his  motorcycle,  where  there 
was  conflicting  testimony  as  to  whether  plain- 
tiff had  a  light  on  his  motorcycle,  the  question 
of  credibility  of  witnesses  was  for  the  jury,  and 
their  verdict  will  not  be  disturbed. 
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16.  Damages  cj=»132(l)— Awabd  or  $4,600  in 

FAVOB  Or  ONE  WHOSE  SKULL  WAS  TBAOTUBBD, 
JAW  BROKER,  AND  OENEBAIXT  BBTJISTO  NOT 
EXCESSIVE. 

An  sward  of  $4,600  damages  in  favor  of 
plaintiff,  a  healthy  young  man  who  suffered 
injuries  in  a  collision  with  defendant's  motorcar, 
consisting  of  a  fractured  skull,  concussion  of  the 
brain,  broken  jaw,  loss  of  teeth,  general  bruis- 
ing of  the  body,  and  a  permanent  destruction 
of  hearing  in  one  ear,  is  not  excessive. 

Appeal  from  District  Court,  Bexar  County ; 
R.  B.  Minor,  Judge. 

Action  by  C.  L.  Struwe  against  the  Amer- 
ican Automobile  Insurance  Company  and  A. 
F.  Zunker.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Affirmed. 

Wm.  Aubrey  and  H.  M.  Aubrey,  both  of 
San  Antonio,  for  appellants. 

Perry  J.  Lewis,  H.  C.  Carter,  Champe  G. 
Carter,  and  Randolph  L.  Carter,  all  of  San 
Antonio,  for  appellee. 

FLY,  O.  J.  This  is  a  suit  for  damages  in- 
stituted by  appellee  against  the  insurance 
company  and  A.  F.  Zunker,  in  which  it  w%s 
alleged  that  appellee  had  been  injured 
through  the  negligence  of  Zunker  In  causing 
a  collision  between  an  automobile  operated 
by  the  latter  and  a  motorcycle  operated  by 
appellee.  The  grounds  of  negligence  were 
that  the  automobile  was  operated  at  an  il- 
legal, and  dangerous  rate  of  speed,  that  is, 
in  excess  of  25  miles  an  hour ;  that  the  au- 
tomobile was  operated  on  the  left  side  of  the 
street,  in  defiance  of  law ;  and  that  in  pass- 
ing the  motorcycle  the  automobile  was  mov- 
ing in  an  opposite  direction  to  that  in  which 
the  motorcycle  was  moving,  and  went  at  a 
higher  rate  of  speed  than  16  miles  an  hour. 
The  insurance  company  was  sued  as  liable 
under  a  bond  or  policy  of  insurance  which 
bound  the  company  to  pay  for  damages  in- 
curred by  the  negligence  of  Zunker  in  the 
sum  of  $5,000.  The  cause  was  submitted  to 
a  jury  on  special  issues,  and  upon  the  re- 
sponses thereto  judgment  was  rendered  In 
favor  of  appellee  as  against  both  of  the  par- 
ties defendant,  here  as  appellants,  in  the  sum 
of  $4,500. 

There  was  evidence  to  sustain  the  findings 
of  the  jury  to  the  effect  that  a  collision  oc- 
curred between  an  automobile  operated  by 
a  driver  for  Zunker,  the  same  being  a  service 
car,  and  a  motorcycle  operated  by  appellee, 
and  that  appellee  was  damaged  in  the  sum 
found  by  the  jury. 

[1-3]  Appellants  filed  a  plea  in  abatement 
on  the  grounds  that  the  suit  had  been  pre- 
maturely brought  against  the  Insurance  com- 
pany, and  that  it  had  been  improperly  joined 
with  Zunker,  as  said  insurance  company,  un- 
der the  terms  of  the  policy,  was  only  liable 
after  judgment  bad  been  awarded  against 


Zunker.  On  the  overruling  of  that  plea  is 
based  the  first  assignment  of  error,  which, 
however,  seeks  to  add  to  the  plea  in  abate- 
ment the  further  ground  that — 

"The  suit  is  an  improper  joinder  of  a  suit 
for  damages  arising  from  a  tort  against  said  A 
F.  Zunker  with  a  suit  upon  a  written  contract, 
to  wit,  said  contract,  policy,  or  bond  of  insur- 
ance executed  by  said  insurance  company  alone." 

.Of  course,  the  addition  to  the  plea  cannot 
be  considered,  even  if  it  were  meritorious, 
but  the  plea  must  be  considered  that  was  pre- 
sented to  the  trial  judge.  That  plea  was 
properly  overruled,  because  under  the  laws 
of  Texas  a  dual  suit  will  always  be  avoided 
whenever  all  parties  can  have  a  fair  trial 
when  joined  In  one  suit  Appellee,  had  he  so 
desired,  could  have  prosecuted  his  claim  to 
judgment  as  against  Zunker  and  then  have 
sued  on  that  judgment  against  the  insurance 
company,  but  the  law  does  not  make  It  im- 
perative that  he  should  do  so,  but  would  per- 
mit him  to  dispose  of  the  whole  matter  in 
one  suit 

The  rule  has  often  been  announced  In  Tex- 
as that  when  two  causes  of  action  are  con- 
nected with  each  other,  or  grow  out  of  the 
same  transaction ,  they  may  be  properly 
joined,  and  in  such  suit  all  parties  against 
whom  the  plaintiff  asserts  a  common  or  an 
alternative  liability  may  be  joined  as  defend- 
ants. Clegg  v.  Varnell,  18  Tex.  294 ;  Love  v. 
Keowne,  68  Tex.  191 ;  Jones  v.  Ford,  60  Tex. 
127;  National  Bank  r.  Texas  Investment 
Co.,  74  Tex.  421,  12  S.  W.  101 ;  Mathonican 
v.  Scott,  87  Tex.  396,  28  8.  W.  1063.  Even  If 
appellants  had  presented  any  plea  in  abate- 
ment as  to  joinder  of  damages  arising  from 
a  tort  with  those  arising  from  a  contract,  It 
could  not,  under  the  facts  of  this  case,  be 
sustained,  for  the  rule  is  that  a  suit  may  In- 
clude an  action  for  breach  of  contract  and 
one  for  tort,  provided  they  are  connected  with 
each  other  or  grew  out  of  the  same  transac- 
tion. Peoples  v.-  Brockman,  153  S.  W.  907. 
To  the  same  effect  Is  Insurance  Co.  v.  Beneke, 
63  S.  W.  100,  and  various  other  authorities 
cited  In  the  Peoples-Brockman  Case. 

Cases  cited  in  which  reference  to  Insurance 
on  the  part  of  the  defendant  is  condemned 
during  a  trial  have  no  applicability  to  a  case 
in  which  misjoinder  Is  being  urged.  Those 
cases  condemn  any  reference  to  an  insurance 
company  where  it  is  not  joined  in  the  suit, 
on  the  ground  that  it  might  increase  the  dam- 
ages against  the  defendant  as  to  whom  an 
action  Is  being  prosecuted.  Under  the  clear 
provisions  of  the  policy  in  this  case  it  oper- 
ated for  the  benefit  of  any  Injured  person, 
and  appellee  was  authorized  to  sue  the  in- 
surance company,  and  the  proposition  that 
such  suit  could  only  be  maintained  by  a  suit 
separate  from  the  party  who  was  Insured  and 
who  Inflicted  the  injuries  cannot  be  enter- 
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tatued  under  our  system  of  judicial  proce- 
dure. 

[4]  The  third  assignment  of  error  com- 
plains of  the  action  of  the  court  in  refusing 
to  suppress  the  answer  of  W.  H.  Henry  to 
direct  interrogatory  No.  7,  In  his  deposition 
taken  in  February,  1919,  which  was  in  regard 
to  the  rate  of  speed  at  which  the  automobile 
was  moving  when  it  collided  with  the  motor- 
cycle. The  only  statement  under  the  assign- 
ment is  as  to  an  answer  to  a  cross-interroga- 
tory propounded  to  the  witness,  and  is  not  in 
regard  to  the  speed  of  the  automobile,  but  as 
to  whether  Zunker  turned  to  the  right  or  left 
about  the  time  of  the  collision,  and  the  record 
shows  that  even  the  answer  set  out  in  the 
brief  is  not  the  one  approved  in  bill  of  excep- 
tions. Bill  of  exceptions  No.  7,  referred  to 
by  appellants  to  sustain  the  assignment,  has 
no  reference  to  the  testimony  complained  of 
in  the  assignment.  The  assignment  cannot 
be  considered. 

[6]  In  assignments  of  error  Nos.  4  and  6 
complaint  is  made  of  the  testimony  of  the 
witness  Henry  as  to  the  location  of  appellee 
when  struck,  because  the  witness  in  former 
answers  had  testified  that  his  view  of  appel- 
lee was  obstructed  when  the  collision  took 
place.  There  was  no  error  in  the  action  of 
the  court  No  tenable  ground  of  objection  to 
the  evidence  was  made.  A  deposition  cannot 
be  suppressed  merely  because  a  witness  has 
contradicted  other  statements  made  by  him. 
That  was  a  matter  that  went  to  his  credi- 
bility, and  not  to  the  competency  of  the  evi- 
dence. 

[6]  The  sixth  assignment  of  error  is  not 
followed  by  a  statement  and  will  not  be  con- 
sidered. 

[7]  The  eleventh  assignment  of  error  is 
overruled.  At  least  a  portion,  if  not  all,  of 
the  answer  of  the  physician  of  which  com- 
plaint was  made  was  clearly  admissible,  and 
as  the  motion^  was  to  suppress  the  whole  of 
the  answer  It  was  not  error  to  refuse  to 
strike  out  all  of  the  answer.  The  question 
asked  was:  "Please  state  whether  or  not, 
in  your  opinion,  the  injuries  you  have  de- 
scribed are  serious  and  permanent"  The 
answer  was:  "The  injuries  that  have  been 
described  are  capable  of  being  permanent  and 
were  quite  serious."  The  bill  of  exceptions 
shows  that  the  only  objections  urged  to  the 
answer  were  that  the  "part  of  said  answer 
which  states  that  said  Injuries  were  capable 
of  being  permanent  was  irrelevant  immate- 
rial, and  incompetent  and  not  sued  for  in  this 
case."  However,  other  objections  are  placed 
In  the  assignment  which,  of  course,  cannot 
be  considered.  The  objections  made  are  not 
tenable.  The  answer  was  not  open  to  objec- 
tions made  to  it  It  was  material  and  rele- 
vant and  supported  by  the  allegations. 

[8,1]  Upon  the  cross-examination  of  appel- 
lee by  appellants  he  testified  that  he  had 
never  collided  at  any  time  with  an  automo- 


bile while  riding  a  motorcycle,  and  appellants 
sought  to  prove  by  one  Victoria  Clark  that 
she  had,  while  riding  in  an  automobile  in 
December,  1918,  collided  with  appellee  while 
he  was  on  a  motorcycle.  The  evidence  was 
rejected  by  the  court  The  bill  of  exceptions 
discloses  that  the  trial  judge  asked  counsel 
for  appellants  on  what  ground  he  thought 
the  evidence  admissible,  and  he  replied' 
"Nothing,  except  plaintiff  testified  he  had 
never  had  any  other  accident  with  his  motor- 
cycle. I  don't  know  whether  it  is  worth  any- 
thing or  not"  The  collision  about  which 
evidence  was  sought  occurred,  it  seems,  after 
that  one  on  which  this  action  is  based,  and 
it  is  stated  in  the  brief  that  "The  evidence 
sought  to  be  elicited  attacked  the  memory 
and  credibility  of  plaintiff."  The  evidence  of 
Victoria  Clark  was  objected  to  by  appellee  be- 
cause it  had  no  connection  with  the  accident 
and  was  as  to  a  collateral  matter  brought 
out  on  (he  cross-examination.  Clearly  the 
only  object  in  the  testimony  sought  to  be  in- 
troduced was  to  impeach  the  witness  on  an 
immaterial  and  collateral  matter ;  Immateri- 
al because  it  is  the  rule  that  other  acts  of  neg- 
ligence separate  and  distinct  from  the  one 
connected  with  the  action  cannot  be  proved, 
and  merely  collateral  because  it  was  in  no 
way  connected  with  the  points  at  Issue.  It  is 
said  by  the  Supreme  Court  in  Railway  v. 
Johnson,  92  Tex.  380,  48  S.  W.  668: 

"We  think  the  rule  is  well  settled  that  when 
the .  question  is  whether  or  not  a  person  has 
been  negligent  in  doing  or  in  failure  to  do  a 
particular  act  evidence  is  not  admissible  to 
show  that  he  has  been  guilty  of  a  similar  act 
of  negligence,  or  even  habitually  negligent  upon 
a  similar  occasion." 

The  evidence  as  to  a  subsequent  act  of  neg- 
ligence was  consequently  on  an  immaterial 
collateral  matter,  about  which  appellee  could 
not  be  contradicted.  As  said  by  the  Court  of 
Civil  Appeals  of  the  Fifth  District  in  Rail- 
way v.  Matthews,  89  S.  W.  983: 

"It  is  a  well-established  rule  of  practice  that 
a  witness  cannot  be  contradicted  upon  an  im- 
material matter.  This  is  true  whether  the  mat- 
ter upon  which  the  contradiction  is  Bought  was 
elicited  upon  the  examination  in  chief,  without 
objection,  or  upon  cross-examination  of  the  wit- 
ness." 

A  case  might  become  interminable  if  every 
Immaterial  collateral  matter  could  be  fol- 
lowed up  into  its  possible  numerous  rami- 
fications. 

[18,11]  It  Is  a  matter  of  the  exercise  of 
sound  and  reasonable  discretion  on  the  part 
of  a  court  to  permit  a  witness  not  under  the 
rule  who  has  heard  a  portion  of  the  testi- 
mony to  testify.  In  this  case  C.  R.  Santee,  a 
witness  for  appellee,  came  Into  the  courtroom 
while  the  case  was  being  tried  and  heard  ap- 
pellee testify.  He  then  stated  that  he  had 
visited  the  scene  of  the  collision  shortly  after 
it  occurred  and  viewed  the  wreck  and  be  gave 
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the  position  of  the  automobile  and  motor- 
cycle, that  the  former  was  partially  on  top 
of  the  latter  and  both  were  on  the  right-hand 
side  of  the  road  going  south  from  San  An- 
tonio. There  was  no  question  but  that  the 
car  and  motorcycle  were  where  they  were 
placed  by  the  witness.  The  driver  of  the 
automobile  admitted  that  he  was  In  the  mid- 
dle of  the  road  coming  toward  the  city  and 
that  the  collision  carried  his  automobile  over 
to  the  left,  which  was  to  the  right  of  any  one 
going  from  the  city  of  San  Antonio,  and  that 
the  motorcycle  was  under  his  front  wheel. 
The  evidence  of  Santee  could  not  have  In- 
jured appellants,  had  it  been  inadmissible. 
The  court  did  not  err  In  admitting  the  testi- 
mony. 

[1 2]  The  fourteenth  assignment  of  error  Is 
overruled.  Appellee  had  the  legal  right  to 
testify  in  rebuttal  of  the  testimony  of  wit- 
nesses introduced  by  appellants. 

[13,14]  The  fifteenth  assignment  of  error 
is  without  merit  The  evidence  disclosed 
that  appellee  was  an  American  soldier  in  the 
active  service  of  the  army,  and  of  course  it 
was  not  necessary  for  him  to  take  out  a  state 
license  as  a  chauffeur.  He  was  not  a  chauf- 
feur as  defined  by  statute.  Matthews  v. 
State  (Cr.  App.)  214  S.  W.  339.  If  he  had  not 
been  a  soldier  and  was  running  a  motorcycle 
without  a  license,  that  would  not  Justify  the 
automobile  driver  to  negligently  collide  with 
his  motorcycle  and  Injure  him.  The  failure 
to  get  a  license  had  no  connection  with  the 
collision  and  did  not  excuse  the  negligence  of 
appellants  or  mitigate  their  offense.  Mumme 
v.  Sutherland,  198  S.  W.  395;  Railway  v. 
Vaughan's  Administrator,  118  Va.  692,  88  S. 
B.  308,  L  R.  A  1916B,  1222,  Ann.  Cas.  1918D, 
842;  Stovall  v.  Land  Co.,  189  Ala.  576,  66 
South.  577 ;  Lindsay  v.  Cecchi,  3  Boyce  (Del.) 
133,  80  Atl.  523,  35  L.  R.  A  (N.  S.)  699 ;  Arm- 
stead  v.  Lounsberry,  129  Minn.  34,  151  N.  W. 
542,  L.  R,  A.  1915D,  628. 

[15]  The  seventeenth,  twenty-first,  twenty- 
sixth,  twenty-seventh,  and  twenty-ninth,  as- 
signments of  error  assail  the  verdict  on  the 
ground  that  the  preponderance  of  the  evidence 
showed  that  the  collision  occurred  through  a 
failure  of  appellee  to  have  a  light  on  his  mo- 
torcycle. He  testified  that  he  carried  a  light 
on  his  motorcycle,  and  he  was  corroborated 
by  circumstances  detailed  by  Santee  and  Rob- 
inson. The  jury  gave  credit  to  that  testimo- 
ny, and  this  court  has  no  authority  to  disturb 
their  verdict  based  thereon.  No  objection 
was  interposed  to  the  submission  of  the  cause 
to  the  jury,  nor  was  a  peremptory  instruction 
for  appellants  requested.  Upon  what  theory 
appellants  base  an  argument  that  the  man 
driving  Zunker's  car  and  his  chauffeur  friend 
were  disinterested  witnesses  is  not  apparent 
The  fact  remains,  however,  that  the  jury  did 
not  credit  their  testimony,  and  this  court  has 
bo  authority  to  pass  on  the  credibility  of  the 


witnesses  under  the  circumstances  of  this 
case. 

[18]  The  evidence  showed  that  appellee 
was  a  healthy  young  man,  physically  strong 
and  vigorous,  and  that  the  collision  caused- 
serious  concussion  of  the  brain,  fractured 
skull,  a  broken  jaw,  loss  of  several  teeth, 
general  bruising  of  the  body,  badly  injured 
knees,  and  that  the  hearing  la  one  ear  was 
completely  and  permanently  destroyed.  A 
verdict  for  $4,500  cannot  be  deemed  excessive 
as  claimed  by  appellants.  The  thirty-first 
and  thirty-second  assignments  of  error  are 
overruled. 

The  thirty-third  assignment  of  error  is 
based  on  the  proposition  of  a  misjoinder  of 
causes  and  parties  and  has  been  disposed  of 
adversely  to  appellants  in  the  discussion  of 
other  assignments.  The  contention  that  the 
joinder  of  the  parties  caused  the  jury  to  be- 
lieve that  Zunker  was  merely  a  nominal  par- 
ty is  not  borne  out  by  the  record.  There  is 
no  evidence  of  any  passion  or  prejudice. 

There  was  no  question  raised  in  the  trial 
court  as  to  the  validity  of  the  bond  given  by 
the  insurance  company,  and  there  is  no  merit 
in  the  contention  made  through  the  thirty- 
fifth  assignment  of  error  that  the  bond  was 
not  valid  because  the  evidence  did  not  show 
that  it  was  accepted  or  approved  by  the  city 
of  San  Antonio.  The  bond  was  binding  and 
valid  and  formed  sufficient  basis,  with  th« 
other  testimony,  for  the  verdict  and  judg- 
ment. 

The  judgment  is  affirmed. 


iETNA   ACCIDENT   &   LIABILITY   CO. 
TRUSTEES  OF  FIRST  CHRISTIAN 
CHURCH  OF  PARIS.     (No.  2179.) 


(Court  of  Civil  Appeals  of  Texas. 
Jan.  15,  1920.) 


Texarkana. 


1.  Appeal  and  error  (8=281(1),  719(1)— FAIL- 
URE TO  MOVE  FOB  NEW  TRIAL  AND  TO  FILE 
ASSIGNMENTS  OF  EBBOB  LIMITS  BEVIEW  TO 
EBBOB  OF  LAW  APPABENT  ON  FACE  OF  BECOBD. 

Where  appellant  not  only  did  not  file  a  mo- 
tion for  a  new  trial,  but  also  failed  to  file 
assignments  of  error  in  the  trial  court  as  re- 
quired by  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
arts.  1612,  2113,  appellant  was  not  entitled 
to  complain  of  the  judgment  except  for  error 
"in  law  apparent  on  the  face  of  the  record," 
under  article  1607. 

2.  Appeal  and  ebbob  <8=>843(4)— Question 
whetheb  overruling  exception  to  peti- 
tion was  ebbob  unnecessary  where  if  eb- 
bob it  was  habmless. 

It  is  unnecessary  to  determine  whether  the 
trial  court  erred  in  overruling  a  special  excep- 
tion to  appellee's  petition  on  the  ground  of  is- 
definiteness,  where,  if  held  error,  it  must  be 
treated  as  harmless  within  rule  62a  (149  S. 
W.  x). 
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8.  Appeal  and  ebbob  <8=»281(1),  719(1)— EB- 
BOB DISCOVERABLE  ONLY  BT  REVIEWING  EN- 
TIRE FACTS  NOT  EBBOB  "APPARENT  ON  FACE  OF 
BECORD." 

Whether  a  complaint  as  to  specified  findings 
is.  without  evidence  to  support  it  is  well  found- 
ed or  not  requires  a  careful  reading  of  the  en- 
tire statement  of  facts,  and  where  the  existence 
of  error  is  discoverable  only  in  that  way  it 
is  not  error  "apparent  on  the  face  of  the 
record"  within  the  meaning  of  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art  1607. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Apparent  on  the 
Face  of  the  Record.] 

Appeal  from  District  Court,  Lamar  Coun- 
ty;  A.  P.  Dohoney,  Judge. 

Suit  by  the  Trustees  of  the  First  Christian 
Church  of  Paris  against  the  iEtna  Accident 
&  Liability  Company.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

The  trustees  of  the  First  Christian*  Church 
of  Paris,  Tex.,  entered  into  a  contract  with 
one  Varner  whereby  the  latter  undertook,  for 
a  sum  specified  to  be  paid  to  him  by  the  for- 
mer, to  furnish  the  material  necessary  and 
to  construct  and  complete  a  church  build- 
ing on  a  certain  lot  in  the  city  of  Paris. 
To  secure  the  performance  by  him  of  his 
undertaking,  Varner,  and  appellant  as  his 
surety,  made  and  delivered  to  said  trustees 
a  bond  in  the  sum  of  $19,000.  Varner  having 
failed  to  complete  the  building  as  he  bad 
agreed  he  would,  the  trustees,  as  authorized 
by  the  contract,  completed  it  at  a  cost,  they 
claimed,  of  $6,642.60  In  excess  of  the  sum 
they  had  agreed  to  pay  Varner  to  construct 
and  complete  It.  The  suit  was  by  said  trus- 
tees against  appellant  as  the  surety  on  said 
bond  to  recover  said  sum  of  $6,542.60,  interest 
and  attorney's  fees  stipulated  for  in  the  bond. 
In  their  petition  appellees  alleged,  as  a  rea- 
son why  they  did  not  sue  Varner  also,  that 
he  was  a  nonresident  of  the  state  and  In- 
solvent. The  trial  was  to  the  court  without  a 
Jury.  The  appeal  is  from  a  judgment  In  ap- 
pellee's favor  for  $7,377.34. 

H.  E.  Spafford,  of  Dallas,  and  J.  S.  Pat- 
rick, of  Paris,  for  appellant 

Tom  L.  Beauchamp  and  Moore  ft  Hard- 
ison,  all  of  Paris,  for  appellees. 

WILLSON,  C.  J.  (after  stating  the  facts 
as  above).  [1-3]  Appellant  not  only  did  not 
file  a  motion  for  a  new  trial  in  the  court  be- 
low, but  also  failed  to  file  assignments  of  er- 
ror in  that  court  as  required  by  the  statute 
(Vernon's  Statutes,  art.  1612 ;  and  see  article 
2113).  Therefore  It  Is  not  entitled  to  com- 
plain here  of  the  judgment  except  for  error 
"In  law  •  •  •  apparent  on  the  face  of 
the  record."  Vernon's  Statutes,  art.  1607; 
Burk*v.  Burk,  209  S.  W.  495;  McCollum  v. 
Adams,  110  S.  W.  526 ;  Deutschmann  v.  Ryan, 


148  S.  W.  1140;  Ludtke  v.  Smith,  186  S.  W. 
266;   Hassell  v.  Rose,  199  S.  W.  845. 

In  its  brief  appellant  points  out  as  such 
error:  First,  the  action  of  the  court  below 
In  overruling  the  special  exception  to  ap- 
pellee's petition  on  the  ground  that  It  was 
"Indefinite  and  uncertain,"  In  that  It  did  not 
appear  from  the  allegations  therein  bow 
much  of  the  sum  paid  out  by  them  to  com- 
plete the  building  was  for  labor  and  how  much 
was  for  material ;  and,  second,  the  action  of 
the  court  in  finding  that  Varner  was  a  non- 
resident of  the  state  and  Insolvent.  We  will 
not  undertake  to  determine  whether  the  act 
of  the  trial  court  in  overruling  the  exception 
was  such  error  or  not;  for,  if  we  should 
conclude  It  was,  we  would  treat  the  error 
as  harmless  within  rule  62a  for  the  govern- 
ment of  Courts  of  Civil  Appeals  (149  S.  W. 
x),  because,  in  view  of  the  record,  It  did  not 
amount  "to  such  a  denial  of  the  rights  of 
appellant  as  was  reasonably  calculated  to 
cause  and  probably  did  cause  the  rendition 
of  an  Improper  judgment  in  the  case."  The 
ground  of  the  complaint  as  to  the  finding 
specified  Is  that  it  was  without  evidence  to 
support  it  To  determine  whether  the  com- 
plaint is  well  founded  or  not,  this  court 
would  have  to  carefully  read  the  entire  state- 
ment of  facts.  We  think  error  is  not  "ap- 
parent on  the  face  of  the  record"  within  the 
meaning  of  the  statute  (Vernon's  Statutes, 
art  1607),  when  its  existence  is  discoverable 
only  In  that  way.  Brown  v.  Greenspun,  200 
S.  W.  174;  Hendricks  v.  Blount-Decker  Lum- 
ber CoM  200  S.  W.  171;  Zmek  v.  Dryer,  174 
S.  W.  669 ;  By.  Co.  v.  Boberts,  194  S.  W.  218 ; 
Hassell  v.  Rose,  199  S.  W.  845;  Barkley  v. 
Glbbs,  203  S.  W.  161;  Ins.  Co.  v.  Harless, 
210  S.  W.  307. 

The  judgment  is  affirmed. 


ALVIS  v.  JOHN  G,  HARRIS  HARDWARE 
ft  FURNITURE  CO.     (No.  536.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont 
Jan.  26,  1920.) 

1.  Appeal  and  ebbob  <8=»712— Citation  from 
justice  cannot  be  looked  to  in  dster- 
minino  issues. 

The  citation  issued  from  the  justice  court 
is  no  part  of  the  pleadings,  and  cannot  be  look- 
ed to  in  aid  of  the  record  in  determining  the 
issues  presented  to  the  county  court  on  appeal 

2.  Appeal  and  ebbob  d)=»1091(2)— Pleadings 

ABE  PRESUMED  SUFFICIENT  TO  SUPPORT  JUDG- 
MENT IF  TBAN8CBIPT  DOES  NOT  SHOW  THEM. 

Where  on  appeal  from  county  court  in 
cause  instituted  in  justice  court  no  statement 
of  the  pleadings  is  shown  by  the  transcript,  it 
must  be  presumed  that  they  justified  the  in- 
troduction of  evidence  sustaining  the  judgment, 
but  where  the  record  affirmatively  shows  the 
pleadings,  none  can  be  presumed,  nor  can  «1- 
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legations  b«  presumed  in  conflict  with  the  rec- 
ord. 

3.  APPEAL  AND  EBBOB  «J=»1D91(1)— JUDGMENTS 
AND  CHARGE  CONBTBUBD  AS  SHOWING  TEAT 
ACTION  WAS  OR  NOTES,  AND  NOT  ON  LIQUI- 
DATED   ACCOUNT. 

Where  the  justice  court  Judgment  showed 
that  the  action  was  for  a  specified  sum  with  in- 
terest and  attorney's  fees,  and  foreclosure  of  a 
mortgage  lien  and  the  charge  in  the  county 
court  stated  that  it  was  an  action  on  notes 
and  to  foreclose  a  mortgage  lien,  while  the 
judgment  in  that  court  stated  that  it  was  on  a 
liquidated  account,  it  must  be  presumed  that 
the  action  was  on  notes  and  for  the  foreclosure 
of  the  mortgage  securing  them. 

4.  Justices  or  the  peace  $=»174(16)— Plain  - 

TIFT   SUING    ON    NOTES    CANNOT  KECOVEB    ON 

LIQUIDATED  ACCOUNT. 
Where  plaintiff  in  an  action  commenced  in 
justice   court   based   his   cause   of   action    on 
notes,  he  could  not  recover  in  county  court  on 
a  liquidated  account. 

5.  Justices  of  the  peace  «=»90— Pleadikob 
abe  essential  to  an  issue. 

Pleadings  are  as  essential  to  make  an  la- 
sue  in  justice  court  as  in  the  district  court 

Appeal  from  Shelby  County  Court;  J.  Ik 
Kins;,  Judge. 

Action  instituted  in  justice  court  by  the 
John  O.  Harris  Hardware  &  Furniture 
Company  against  Z.  R.  Alvis.  From  a  judg- 
ment of  county  court  for  plaintiff,  defendant 
appeals.  Affirmed  in  part,  and  reversed  and 
remanded  In  part. 

T.  H.  Postell,  of  Center,  for  appellant 
I*  D.  Johnson,  of  Center,  for  appellee. 

WALKER,  J.  This  suit  was  originally  In- 
stituted in  justice  court  precinct  No.  1, 
Shelby  county,  Tex.,  by  appellee,  John  O. 
Harris  Hardware  &  Furniture  Company, 
against  appellant  Z.  R.  Alrls.  As  shown 
by  the  citation,  appellee  sought  to  recover 
from  appellant  the  balance  due  on  nine  prom- 
issory notes  of  $5  each,  with  interest  and 
attorney's  fee,  after  allowing  credits  of  $17.- 
50,  and  to  foreclose  .a  chattel  mortgage  lien  on 
certain  household  goods.  Appellee  sued  out 
a  writ  of  sequestration  in  this  cause  and  had 
the  same  executed  by  seizing  the  property 
described  In  the  mortgage.  Appellant  an- 
swered by  plea  of  payment,  and  denied  that 
any  balance  was  due  on  tile  notes,  and  by 
pleas  for  actual  and  exemplary  damages  for 
wrongful  suing  out  of  the  writ  and  seizure 
of  his  property.  He  laid  his  actual  damages 
at  $79  and  his  exemplary  damages  at  $100. 

The  trial  In  the  Justice  court  resulted  In 
judgment  In  favor  of  appellee  for  the  sum  of 
$16  and  for  foreclosure  of  his  lien,  and 
against  appellant  on  his  plea  in  reconvention. 
Thereupon  appellant  duly  appealed   to  the 


county  court  The  trial  in  the  county  court 
resulted  In  Judgment  In  favor  of  appellee  for 
$34.06,  for  foreclosure  of  his  mortgage  lien, 
and  against  appellant  on  his  .plea  in  recon- 
vention. From  this  judgment  appellant  has 
appealed  to  this  court. 

The  pleadings  In  the  justice  and  county 
courts  were  oral,  and  the  justice  op  the  peace 
failed  to  enter  a  brief  statement  of  the  pleas 
of  the  parties  on  his  docket.  The  transcript 
from' the  Justice  court  shows  as  to  the  nature 
of  the  suit:  "Suit  upon  sequestration  filed 
4th  day  February,  1919,  returnable  February 
term,  1919."  The  judgment  from  the  justice 
court  shows  that  plaintiff  was  demanding 
judgment  against  defendant  in  the  sum  of 
$60,  interest  and  attorney's  fees,  costs  and 
foreclosure  of  mortgage  lien,  and  that  defend- 
ant answered,  "denying  liability  thereon  and 
pleaded  former  payment,  usury,  fraud,  mis- 
take, unlawful  seizure,  and  damages,  and  in 
reconvention  to  the  amount  of  $79  and  $100 
exemplary." 

In  the  county  court  the  case  was  submitted 
on  a  written  charge  wherein  the  court  said: 

"In  the  above  styled  and  numbered  cause  the 
plaintiff  has  sued  the  defendant  on  nine  notes 
for  the  sum  of  $5  each,  and  interest  and  at- 
torney's fees,  alleging  the  same  to  have  been 
given  in  part  payment  of  a  certain  bill  of  goods 
bought  from  the  plaintiff  on  or  about  the 
date  of  said  notes,  and  for  foreclosure  of  the 
mortgage  lien  on  said  goods  to  secure  the  pay- 
ment of  said  notes.  *  •  •  Defendant  has 
answered  that  he  owes  plaintiff  nothing,  and 
that  said  notes  were  given  through  fraud  and 
mistake  and  without  consideration;  that  plain- 
tiff has  wantonly  and  without  due  cause  filed 
this  suit  and  sequestrated  said  property,  and 
has  damaged  defendant  in  the  sum  of  $69,  and 
because  of  said  wanton  and  malicious  levy  plain- 
tiff is  entitled  to  exemplary  damages  in  the  sum 
of  f  100." 

The  judgment  In  the  county  court  recites: 

"And  thereupon  came  a  good  and  lawful 
jury,  *  •  *  who,  *  •  •  after  hearing  the 
evidence  of  both  the  plaintiff  and  defendant 
and  the  evidence,  argument  of  counsel,  and 
it  appearing  that  the  salt  is  on  a  liquidated  ac- 
count, secured  by  mortgage  lien  on  the  fol- 
lowing described  property,  *  *  *  and  it  fur- 
ther appearing  to  the  court  that  said  indebted- 
ness is  on  a  liquidated  claim  secured  by  mort- 
gage," etc 

Appellant's  first  assignment  of  error  Is  as 
follows: 

"It  was  error  for  the  court  to  find  for  the 
plaintiff  on  a  liquidated  account  secured  by  a 
mortgage  for  the  amount  of  $34.06  when  the 
cause  of  action  was  based  on  nine  promissory 
notes  of  $5  each  and  without  mortgage  secu- 
rity." 

Under  this  assignment  appellant  advances 
the  following  proposition: 


4£=>For  other  cases  see  same  topic  and  KKY-NUMDBR  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


540 


218  SOUTHWESTERN  REPORTER 


(Tex. 


"Plaintiff  must  recover,  if  at  all,  upon  proof 
of  his  claim  and  his  cause  of  action  as  he  states 
it.  He  cannot  allege  one  state  of  facts  and 
prove  another,  nor  can  he  take  judgment  on 
one  state  of  tacts  proven  if  not  alleged  in  Sis 
pleading/  He  cannot  sue  on  nine  promissory 
notes  and  take  judgment  on  a  liquidated  ac- 
count." 

•  i 

[1-JJ  As  already  stated  by  us,  the  citation 
issued  from  the  Justice  court  shows  that  this 
suit  was  based  on  promissory  notes,  and  to 
foreclose  a  mortgage  lien  given  to  secure 
these  notes  (article  2322,  R.  O.  S.  1911),  but, 
as  this  citation  is  no  part  of  plaintiff's  plead- 
ings (Wooley  v.  Corley,  67  Tex.  Civ.  App. 
229,  121  8.  W.  1189;  Chicago,  etc.,  Ry.  Co. 
v.  Gladish,  176  S.  W.  804),  we  cannot  look 
to  it  in  aid  of  the  record  in  determining  the 
Issues  presented  in  the  county  court.  In 
view  of  the  fact  that  no  statement  of  the 
pleadings  is  shown  by  the  transcript,  it  is  our 
duty  to  presume  that  the  pleadings  afforded 
a  basis  for  the  introduction  of  testimony 
sustaining  the  Judgment  (Caffarelll  Bros.  v. 
Lyons  Bros.,  199  S.  W.  686;  Silberberg  v. 
Trilling,  82  Tex.  623,  18  S.  W.  591),  unless 
the  contrary  appears  from  the  record  as  a 
whole  (Maass  v.  Sollnsky,  67  Tex.  290,  8 
S.  W.  289).  But,  where  the  record  affirma- 
tively shows'  the  pleadings,  none  can  be  pre- 
sumed, nor  can  allegations  be  presumed  in 
conflict  with  the  record.  Moore  v.  Jordan, 
65  Tex.  396;  Y.  M.  C.  A.  v.  Schow  Bros.,  161 
S.  W.  931.  Looking  to  the  judgment  (Cahill 
v.  T.  &  M.  Ry.  Co.,  76  Tex.  100,  12  S.  W. 
1128),  and  to  the  court's  charge  (G.,  O.  ft  S. 
P.  Ry.Co.  v.  Goodman,  189  S.  W.  326),  these 
statements  being  shown  above,  we  must  pre- 
sume that  plaintiff's  cause  of  action  was  bas- 
ed on  promissory ,  notes,  and  to  foreclose  a 
mortgage  lien  on  personal  property  given  to 
secure  these  notes.  Prom  the  recitations  In 
the  judgment  in  the  county  court  It  appears 
that  judgment  was  entered  on  a  liquidated 
account.  In  the  justice  court  pleadings  are 
as  essential  to  make  an  issue  as  in  the  dis- 
trict court  Moore  v.  Jordan,  65  Tex.  395; 
X.  M.  G.  A.  v.  Schow  Bros.,  161  S.  W.  931. 
Then  It  follows  that  plaintiff,  having  based 
his  cause  of  action  upon  a  series  of  nine 
promissory  notes  of  $5  each,  cannot  recover 
on  a  liquidated  account 

Because  of  the  manner  in  which  they  are 
presented,  we  are  unable  to  determine  wheth- 
er or  not  error  Is  shown  by  appellant's  other 
assignments.  The  judgment  against  appel- 
lant on  his  plea  In  reconvention  is  in  all 
things  affirmed,  and  because  of  the  error 
above  discussed  the  judgment  In  favor  of  ap- 
pellee for  $34.06  and  decreeing  a  foreclosure 
of  the  mortgage  lien  is  reversed,  and  remand- 
ed for  a  new  trial. 

In  part  affirmed,  and  In  part  reversed  and 
remanded. 


PANHANDLE  &  S.  P.  RT.  CO.  t.  SANDER 
SON  et  al.    (No.  1031.) 

(Court  of  Civil  Appeals  of  Texas.      El  Paso. 

Jan.  S,  1920.     Rehearing  Denied 

Feb.  6,  1920.) 

1.  Cabbibbs  «j=227(l)— Allegations  or  NEG- 
LIGENCE I1C  CATTLE  SHIPMENT  HELD  SUFFI- 
CIENT. 

In  shipper's  action  against  railroad  for  dam- 
age to  cattle,  shipper's  allegations  that  the  rail- 
road was  negligent  by  reason  of  delays  on  sid- 
ings and  switches,  rough  handling,  and  sadden 
stop  of  train  because  of  collision,  or  near  colli- 
sion, with  motorcar  or  section  hand  car,  result- 
ing in  damage  to  cattle,  held  sufficient,  as 
against  objection  that  allegations  were  too  gen- 
eral and  did  not  specify  in  what  the  alleged  neg- 
ligence consisted. 

2.  Cabbiebs  <8=»230(1)— Refusal  to  submit 
defense  of  overloading  sustained  bt  evi- 
dence in  action  eob  damage  to  stock  kb- 

BOB. 

Refusal  to  submit  question  of  whether  plain- 
tiff overloaded  cattle,  where  there  was  evidence 
thereto,  held  error. 

3.  Cabbiebs  <8=>230(10)  —  Refusal  of  in- 
struction IN  ACTION  FOB  DAMAGE  TO  CATTLE 
EBBOB. 

Where  carrier  had  taken  charge  of  cattle 
under  contract  stipulating  that  it  would  not 
be  responsible  for  overloading,  refusal  to  in- 
struct jury  not  to  consider  damages  caused  bj 
overloading  of  cattle  held  error. 

4.  Cabbiebs  «=>230(12)— Refusal  to  submit 
defense  of  failube  to  seduce  loss  to  cat- 
tle shipped  pbopeb,  in  absence  of  evi- 
DENCE. 

Refusal  to  submit  defense  that  shipper  failed 
to  unload  cattle  after  sudden  stop  in  an  effort  to 
diminish  or  mitigate  the  damages  was  not  er- 
ror, where  there  was  no  definite  evidence  that 
to  have  so  unloaded  the  cattle  would  have  re- 
sulted in  any  material  benefit  to  them,  nor  that 
any  definite  injury  which  could  be  measure)) 
by  delays  properly  resulted  by  failure  to  so  un- 
load. 

5.  Cabbiebs  <s=>216— Liability  or  cabbjib  of 

CATTLE  IN  POOB  CONDITION  RATED. 

Though  shipper  of  cattle  cannot  recover 
from  carrier  for  injuries  which  were  the  proxi- 
mate result  of  weakness  at  time  cattle  wore 
tendered  for  carriage,  carrier,  having  received 
cattle,  is  bound  to  exercise  ordinary  care,  and 
to  transport  them  with  reasonable  dispatch,  anil 
upon  breach  of  such  duty  is  liable  for  injuries 
proximately  resulting  therefrom,  though  remit* 
were  more  disastrous  than  if  cattle  had  been 
in  good  condition. 

6.  Evidence  e=s>158(26) — Contents  of  offi- 
cial Railwat  Equipment  Register  m» 

BEST    EVIDENCE    AS   TO    CAPACITY    OF   CABS. 

In  shipper's  action  for  damage  to  live  stock, 
testimony  as  to  contents  of  official  Rail**! 
Equipment  Register  was  not  admissible  to  prow 
capacity  of  cars,  over  objection  that  it  «*> 
not  best  evidence. 
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7.  Evidence  «3=»629— Expert  testimony  as 
to  effect  on  cattle  of  transportation 
fob  long  distance  admissible. 

In  action  for  damage  to  live  stock  ship- 
ment, testimony  of  witnesses  who  were  shown  to 
have  had  experience  in  shipping  cattle  as  to 
effect  on  cattle  of  long  distance  transportation 
held  admissible. 

8.  Appeal  and  ebbob  <j=>970(2)  —  Evidence 
<E=»470  — Admission  of  opinion  evidence 

WITHIN   DISCRETION   OF  COTJBT. 

Opinion  testimony  of  qualified  witnesses  on 
questions  of  fact  is  admissible,  but  opinions  par- 
taking of  the  nature  both  of  fact  and  law  are 
not  admissible,  and  admission  or  exclusion  of 
■neb  opinions  is  for  the  trial  court  in  the  exer- 
cise of  discretion,  not  reviewable  unless  abused. 

Appeal  from  District  Court,  Pecos  County; 
Jas.  Cornell. -Judge. 

Suit  by  T.  P.  Sanderson  and  another 
against  the  Panhandle  &  Santa  Fe  Railway 
Company  and  another.  From  Judgment  for 
plaintiffs  against  named  defendant,  the  latter 
appeals.    Reversed  and  remanded. 

Ellis  Douthlt  and  C.  E.  Mays,  Jr.,  both  of 
Sweetwater,  for  appellant. 

McKenzie  &  Loose,  of  El  Paso,  Blanks, 
Collins  &  Jackson  and  H.  S.  Garrett,  all  of 
San  Angelo,  and  W.  A.  Hadden  and  Williams 
&  Smith,  both  of  Ft  Stockton,  for  appellees. 

HARPER,  C.  J.  T.  P.  Sanderson  and  son 
brought  this  suit  against  the  Kansas  City, 
Mexico  &  Orient  Railway  Company  of  Texas 
and  the  Panhandle  ft  Santa  F6  Railway 
Company  for  damages  to  a  shipment  of  cattle 
from  Ft.  Stockton,  Tex.,  to  Littlefleld,  Tex., 
via  Sweetwater. 

The  allegations  of  negligence  are:  First, 
delays  on  sidings  and  switches;  second,  rough 
handling;  third,  sudden  stop  because  of 
collision,  or  near  collision,  with  motorcar  or 
section  hand  car,  resulting  in  damages  to  the 
cattle. 

Appellant  answered  said  allegations  by  gen- 
eral demurrer,  special  exceptions  to  the  effect 
that  plaintiffs'  allegations  were  too  general 
and  did  not  specify  in  what  the  said  alleged 
negligence  consisted,  a  general  denial,  and 
specially  pleaded  that  at  and  prior  to  the 
time  of  shipment  the  section  of  the  country 
from  which  the  cattle  were  shipped  was  suf- 
fering from  a  most  severe  and  unprecedented 
drought,  and  that  the  grass  therein  had  been 
insufficient  to  maintain  said  cattle,  and  that 
same  were  in  a  weak,  starved,  and  Impover- 
ished condition,  and  were  too  thin  and  poor 
to  stand  the  trip  in  question,  and  that  such 
condition  was  the  proximate  cause  of  the 
damage;  a  general  plea  of  contributory  neg- 
ligence on  the  part  of  appellees  and  their 
caretakers;  that  inherent  vices  and  weakness 
of  said  cattle  and  their  natural  disposition 
to  hook,  horn,  and  gore  each  other  was  the 


proximate  cause  of  the  damage ;  that  appellees 
overloaded  the  cars,  proximately  causing  and 
contributing  to  cause  the  loss  and  injury; 
that  in 'view  of  the  poor  and  weak  condition 
of  the  cattle,  appellees  were  guilty  of  negli- 
gence in  not  having  said  shipment  unloaded 
for  feed,  water,  and  rest  at  some  point  en 
route  the  carriers  having  adequate  facilities 
therefor  at  San  Angelo,  Tex.,  Sweetwater, 
Tex,  and  Slaton,  Tex.,  and  that  such  negli- 
gence proximately  caused  and  proximately 
contributed  to  the  loss  and  injury,  if  any, 
sustained  by  appellees  that  the  stop  or  alleg- 
ed near  collision  set  up  by  appellees  was  not 
sudden  and  abrupt,  and  was  of  no  more  force 
and  violence  than  the  usual  and  ordinary  stop 
made  by  a  freight  train  in  the  usual  customa- 
ry course  of  business,  and  did  not  injure  or 
damage  said  cattle;  that  if  the  cattle  were  in- 
jured by  the  alleged  stop,  it  was  duty  of  ap- 
pellees and  their  caretakers  to  unload  said 
cattle  at  Slaton  and  take  the  dead  ones, 
if  any,  out  of  the  cars,  and  to  get  up  the 
ones  which  were  down,  if  any,  and  to  al- 
leviate and  diminish  the  loss  and  damage, 
and  same  constituted  negligence ;  that  the  al- 
leged stop  was  not  due  to  any  negligence,  but 
was  an  unavoidable  accident;  that  said  live 
stock  were  transported  under  a  special  writ- 
ten contract,  placing  the  duty  of  loading,  un- 
loading, and  caring  for  said  cattle  while  en 
route  on  appellees,'  and  that  appellant  would 
not  be  liable  for  any  damages  resulting  from 
the  weakened  condition  of  the  cattle. 

The  trial  resulted  in  a  verdict  for  appel- 
lees, on  special  Issues  and  judgment  against 
appellant,  for  the  sum  of  $1,375,  and  inter- 
est, and  In  favor  of  the  Kansas  City,  Mexico 
&  Orient  Railway  Company  of  Texas. 

[1]  Answering  the  assignments  in  the  or- 
der which  we  consider  most  logical,  21  and  22 
are  overruled.  The  pleadings  were  sufficient 
to  meet  the  exception  that  the  allegations 
were  too  general  and  did  not  specify  in  what 
the  alleged  negligence  consisted. 

[2]  The  first  and  second  complain  of  tBe  re- 
fusal of  the  court  to  submit  the  question,  "Did 
the  plaintiff  overload" said  cattle?"  with  ac- 
companied explanatory  charges  approximate- 
ly correct  in  form  and  substance,  submitting 
affirmatively  this  defense  pleaded.  The  evi- 
dence Is  sufficient  to  warrant  the  submission 
of  this  charge,  and  it  was  error  for  the  court 
to  refuse  it. 

[3]  The  third  and  fourth  are  that  it  was  er- 
ror to  refuse  charge  not  to  take  into  consid- 
eration any  damages  caused  by  overloading 
of  the  cattle.  The  record  discloses  that  the 
appellant  took  charge  of  the  cattle  at  Sweet- 
water, under  a  new  contract,  which  contain- 
ed a  paragraph  that  it  would  not  be  respon- 
sible for  overloading.  This  was  error  also. 
Massey  v.  T.  &  P.  Ry.  Co.,  200  S.  W.  409.  The 
cattle  having  been  loaded  by  the  plaintiff 
upon  another  line,  and  the  evidence  clearly 
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having  raised  the  Issue,  the  court  should  have 
given  the  affirmative  defensive  charge. 

The  fifth,  sixth,  seventh,  and  eighth  are  to 
the  effect  that  the  court  erred  In  refusing  to 
submit  the  defense  pleaded,  viz.  the  failure 
of  plaintiff  to  unload  the  cattle  at  Slaton 
after  the  near  collision  and  sudden  stop  In 
an  effort  to  diminish  or  mitigate  the  damages. 

[4]  In  this  there  was  no  error.  There  la 
evidence  to  Indicate  that  such  a  course  would 
have  been  proper,  but  there  Is  no  definite  evi- 
dence that  to  have  so  unloaded  the  cattle 
would  have  resulted  In  any  material  benefit 
to  them,  nor  Is  there  any  evidence  that  any 
definite  injury  which  could  be  measured  in 
dollars  probably  resulted  by  failure  to  so.  un- 
load, so  in  the  absence  of  such  proof  there 
was  no  basis  for  a  verdict.  F.  W.  &  D.  O.  Ry. 
Co.  v.  Daggett,  87  Tex.  322,  28  S.  W.  525. 
This  disposes  of  the  eleventh  and  twelfth  up- 
on refusal  of  charge  on  duty  to  unload  at 
Sweetwater.      ' 

[S]  The  ninth  and  tenth:  Was  It  error  for 
the  court  to  refuse  to  submit  the  questions, 
"Were  the  cattle  so  poor  and  weak  as  to  be 
unfit  for  shipment?"  and,  "Was  such  the 
proximate  cause  of  the  Injuries?" 

There  Is  affirmative  evidence  In  this  record 
to  the  effect  that  there  was  no  rough  han- 
dling of  this  shipment  of  cattle,  and  also  af- 
firmative evidence  that  they  were  too  poor 
for  shipment,  but  we  will  not  hold  that  It 
was  reversible  error  to  refuse  to  submit  the 
issue  in  this  Instance;  but,  if  upon  another 
trial  the  evidence  should  be  sufficient  to  raise 
the  issue,  the  questions  should  be  propounded 
for  determination,  having  in  view  the  holding 
"that  a  recovery  cannot  be  had  for  injuries 
which  were  the  proximate  result  of  weakness 
at  the  time  they  were  tendered  for  carriage, 
yet  the  carrier,  having  received  them,  was  in 
duty  bound  to  exercise  ordinary  care,  and  to 
transport  them  with  reasonable  dispatch, 
and,  if  guilty  of  negligence  or  unreasonable 
delay  which  proximately  resulted  In  Injury, 
It  Is  liable,  though  the  results  were  more  dis- 
astrous than  if  the  cattle  had  been  In  good 
condition."  T.  &  P.  Ry.  Co.  v.  Dawson,  34 
Tex.  Civ.  App.  240,  78  8.  W.  235;  K.  C.  A  M. 
Ry.  Co.  v.  Weatherby,  203  S.  W.  793. 

No  error  In  the  thirteenth. 

[I]  As  to  the  fourteenth,  the  testimony  of 
witness  as  to  contents  of  official  Railway 
Equipment  Register  was  not  admissible  to 
prove  capacity  of  the  cars,  over  the  objection 
that  It  was  not  the  best  evidence. 

The  fifteenth,  sixteenth,  and  seventeenth, 
and  others,  complain  of  exclusion  of  testimo- 
ny of  witnesses  who  were  shown  to  have  had 
experience  in  shipping  cattle,  such  as,  "That 
It  was  usual  for  cattle  such  as  plaintiffs' 
were,  shipped  400  miles,  that  some  of  them 
will  have  hair  rubbed  off  by  the  Jolting  ordi- 
narily Incident  to  handling  same  on  a  freight 
train,"  and  the  opinion  "that  plaintiffs'  cattle 


were  not  rubbed  up  and  bruised  any  more 
than  cattle  of  that  kind  would  ordinarily  be," 
and  "the  cattle  shipped  fairly  well  consider- 
ing their  physical  condition." 

[7,  I]  In  this  there  was  no  error.  Houston 
&  T.  C.  Ry.  Co.  v.  Roberts,  101  Tex.  418,  108 
S.  W.  808.  Where  witnesses  qualified  by  ex- 
perience offer  opinions  In  evidence  upon  pure- 
ly questions  of  fact,  such  testimony  Is  admis- 
sible, but  where  the  opinion  offered  partakes 
of  nature  both  of  fact  and  law,  such  are  not 
admissible,  and  its  admission  or  exclusion  Is 
for  the  trial  court  in  the  exercise  of  his  dis- 
cretion, and  will  not  be  reviewed,  unless 
clearly  abused.  T.  A  P.  Ry.  Co.  v.  Warner, 
42  Tex.  Civ.  App.  280,  93  S.  W.  489. 

For  the  reasons  given,  the  case  Is  reversed 
and  remanded. 


BECKER  v.  BECKER  et  aL    (No.  6323.) 

(Court  of  Civil  Appeals  of  Texas.    San  Anto- 
nio.   Jan.  28,  1920.) 

1.  Pleading  <8=>101  —  Attempted  plea  m 
abatement  no  more  than  special  excep- 
tion. 

In  an  action  to  cancel  and  set  aside  part  of 
a  judgment  on  the  ground  that  plaintiff  was 
never  served  with  notice  or  any  process,  a  mo- 
tion or  plea  that  the  husband's  case  be  dismiss- 
ed "because  the  petition  filed  herein  is  not 
pleaded  with  that  certainty  demanded  by  law, 
when  attacking  a  return  under  oath,  duly  filed 
in  said  cause  No.  B-0841,  the  said  petition  here- 
in, not  being  sworn  to  as  required  by  law  in  or- 
der to  attack  the  sworn  return  of  a  notice  or 
citation  served  in  said  cause,"  was  not  a  plea  in 
abatement,  and  was  no  more  than  a  special  ex- 
ception. 

2.  Judgment  <8=»460(2)  —  Pleading  to  set 
aside  sufficiently  alleged  lack  of  pro- 
CESS. 

In  an  action  to  set  aside  part  of  a  judgment 
on  the  ground  that  plaintiff  was  never  served 
with  notice  recited  in  the  judgment,  or  any 
other  process,  it  was  not  necessary  to  specific- 
ally allege  that  the  return  on  the  notice  was 
false,  such  allegation  being  necessarily  embrac- 
ed in  the  allegation  that  the  notice  was  never 
served. 

3.  Abatement  and  revival  <J=83 — Plea  in 

ABATEMENT   SHOULD    PRECEDE    GENERAL    DE- 
MURRER. 

A  plea  in  abatement  should  precede  a  gen- 
eral demurrer,  as  such  a  plea  cannot  be  sus- 
tained and  still  have  an  adjudication  on  the 
merits  which  result  from  the  sustaining  of  a 
general  demurrer  and  a  refusal  to  amend. 

4.  Jury  «=»25(11)  —  Plaintiff  in  action  to 
set  aside  judgment  for  lack  of  service 
of  process  need  not  establish  bight  to 
jury  trial. 

In  an  action  by  a  husband  to  set  aside  part 
of  a  judgment  of  divorce  granted  his  wife, 
which  required  him  to  pay  money  to  the  wife. 
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on  the  ground  that  he  had  never  been  served 
with  notice  of  the  rait  or  process,  court  was 
not  authorized  by  Rev.  St.  art.  1051,  or  other- 
wise, to  hear  testimony  and  require  the  plain- 
tiff to  introduce  testimony  for  the  purpose  of 
ascertaining  whether  or  not  there  was  sufficient 
testimony  contesting;  the  service  in  the  com- 
plaint to  authorise  the  submission  of  such  an  is- 
sue to  the  jury;  it  being  the  duty  of  the  court 
to  pass  on  all  matters  of  pleading  without  hear- 
ing evidence,  and,  if  a  good  cause  of  action  is 
pleaded,  to  empanel  a  jury  and  let  plaintiff 
introduce  his  evidence. 

5.  Process  «=>149  —  Testimony,  or  two  wit- 
nesses OB  ONE  WITH  CORROBORATING  FACTS 
NECESSARY  TO    OVERCOME   OFFICER'S   RETURN. 

When  the  return  of  an  officer  is  attacked 
the  testimony  of  the  officer  must  be  met  by  the 
oath  of  two  witnesses,  or  of  at  least  one  with 
strong  corroborating  circumstances,  but  such 
rule,  however,  is  not  to  be  applied  so  as  to 
deprive  a  person  of  the  right  to  have  the  jury 
pass  on  the  credibility  of  witnesses,  but  is  to 
be  used  to  weigh  the  testimony  which  was 
found  by  the  jury  to  be  true. 

6.  Constitutional  law  «j=»S09(1)  —  Judg- 
ment <j=»17(2)  —  Personal  judgment  on 
service  outside  of  state  not  unconstitu- 
tional as  denting  due  process  of  law. 

Rev.  St.  1911,  arts.  1869-1873,  are  not  vio- 
lative of  due  process  of  law  clauses  of  the  fed- 
eral and  state  Constitutions,  so  far  as  they 
authorize  the  rendition  of  a  personal  judgment 
against  a  citizen  of  the  state  upon  personal 
service  of  process  upon  him  while  temporarily 
absent  from  the  state. 

Error  from  District  Court,  Bexar  County; 
W.  S.  Anderson,  Judge. 

Action  by  N.  Becker  against  Martha  Becker 
and  another.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Affirmed  In  part,  and 
reversed  and  remanded  In  part 

R.  H.  Ward,  of  Wichita  Falls,  and  Blckett 
&  Blckett,  of  San  Antonio,  for  plaintiff  in 
error. 

C.  A.  Davles,  of  San  Antonio,  and  R.  L. 
NeaL  of  Waco,  for  defendants  In  error. 

MOURSOND,  J.  On  October  7,  1915, 
Martha  Becker  obtained  a  judgment  In  the 
thirty-seventh  district  court  of  Bexar  county, 
divorcing  her  from  N.  Becker,  and  providing 
that  she  recover  of  him  the  sum  of  $3,350,  the 
value  of  an  automobile  alleged  to  have  been 
given  her  by  him,  and  that  she  also  recover 
of  him  $500  as  a  reasonable  attorney's  fee. 
The  judgment  recites  that  Becker  was  duly 
served  by  a  notice,  as  provided  by  statute,  to- 
gether with  a  copy  of  plaintiff's  petition, 
while  he  was  temporarily  in  Kansas  City,  Mo., 
and  that  at  the  time  of  the  filing  of  the  peti- 
tion he  was  a  citizen  of  the  state  of  Texas. 

On  .April  23,  1916,  N.  Becker)  filed  his 
petition,  duly  verified,  complaining  of  Martha 
Becker  and  C.  A.  Davles,  her  attorney,  the 


purpose  being  to  cancel  and  set  aside  so  much 
of  said  judgment  as  relates  to  the  automobile, 
and  awards  .the  sums  of  $3,350  and  $500  to 
Mrs.  Becker.  It  was  alleged  that  the  recita- 
tion in  the  judgment  concerning  notice  was 
false;  that  plaintiff  was  never  served  with 
said  notice  or  any  process  whatever  in  said 
salt,  and  never  knew  the  suit  had  been  In- 
stituted until  January  or  February,  1916, 
after  .the  expiration  of  the  term  at  which 
such  judgment  was  rendered;  that  the  allega- 
tions of  the  petition  filed  by  Mrs.  Becker  were 
false;  and  that  the  judgment,  both  as  to 
the  grounds  alleged  for  divorce  and  as  to  the 
automobile,  was  procured  by  false  and  per- 
jured testimony.  It  was  further  alleged  that- 
C.  A.  Davles  was  made  a  party,  because  his 
name  was  mentioned  in  the  judgment  as  the 
attorney  who  was  to  receive  the  $500  fee. 

The  answer  filed  by  Mrs.  Becker  consisted 
of  a  motion  or  plea  that  the  case  be  dismiss- 
ed, the  ground  being  stated  as  follows: 

"Because  the  petition  filed  herein  is  not 
pleaded  with  that  certainty  demanded  by  law, 
when  attacking  a  return  under  oath,  duly  filed 
in  said  cause  No.  B-9841,  the  said  petition 
herein  not  being  sworn  to  as  required  by  law  in 
order  to  thus  attack  the  sworn  return  of  a  no- 
tice or  citation  served  in  said  cause  No. 
B-984L" 

Then  followed  a  general  demurrer.  This 
was  followed  by  a  special  plea,  admitting  that 
Becker  is  a  resident  of  the  state  of  Texas, 
and  has  been  for  five  or  six  years;  reciting 
the  efforts  to  procure  service  on  Becker  In 
the  original  case;  and  alleging  that  he  was 
finally  served  with  notice  and  a  copy  of  the 
petition  In  Kansas  City,  the  details  of  the 
alleged  service  being  fully  stated.  The  facts 
pleaded  were  sufficient  to  show  service,  but 
the  pleader  alleged  further  that  after  the 
papers  had  been  handed  to  Becker,  and  he 
acquainted  himself  with  the  nature  thereof, 
he  attempted  to  repudiate  the  service  by  stat- 
ing that  the  person  who  handed  th,e  papers  to 
him  could  not  serve  him,  and  by  throwing 
the  papers  away.  In  connection  with  this  it 
was  alleged  that  by  reason  of  the  facts  al- 
leged, through  his  own  fault,  and  unlawful 
attempt  to  evade  service,  said  N.  Becker 
failed  to  appear  In  said  cause;  that  having  by 
his  own  acts  and  laches  deprived  himself  of 
appearing  and  answering  in  said  case,  he  Is 
now  estopped  from  denying  the  sufficiency  of 
said  service.  This  plea  is  referred  to  In  the 
judgment  and  other  portions  of  the  record  as 
a  "plea  In  abatement  and  estoppel."  The 
plea  was  concluded  by  a  suggestion  that  the 
court  should  first  determine„the  question  of 
the  sufficiency  of  the  service,  and  hear  testi- 
mony thereon,,  and,  If  resolved  In  favor  of 
the  defendant,  should  refuse  the  relief  sought 
and  asked  by  plaintiff.  Defendant  then  plead- 
ed a  general  denial,  and  specially  denied  that 


«=>For  other  cues  see  una  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


544 


218  SOUTHWESTERN  REPORTER 


(Tex. 


the  judgment  was  rendered  upon  any  false 
testimony. 

Plaintiff  replied  by  general  demurrer  to  the 
so-called  plea  in  abatement  and  answer,  and  a 
special  exception  to  the  allegations  concerning 
the  service  of  notice,  to  the  effect  that  such 
allegations  failed  to  show  service  for  the  rea- 
son that  the  notice  provided  for  in  articles 
1869  to  1873,  inclusive,  of  the  statutes  (Rev. 
St.  1911)  was  void,  and  not  in  accordance  with 
due  process  of  law,  being  violative  of  section 
1  of  the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States,  and  section  19 
of  article  1,  Bill  of  Rights,  Constltvtion  of 
Texas.  This  supplemental  petition  also  con- 
tained a  general  denial  of  the  averments 
made  in  the  answer. 

Defendants  filed  a  supplemental  answer  de- 
nying that  service  under  such  statutes  was  in 
violation  of  the  constitutional  provisions  re- 
ferred to,  and  further  alleging  that  if  the 
court  should  find  the  service  Insufficient  in  the 
original  case,  then  that  Martha  Becker  re- 
iterates, repleads,  and  reaffirms  all  allega- 
tions made  in  the  original  case,  and  prays 
for  Judgment  for  divorce,  the  value  of  the 
automobile,  and  a  reasonable  attorney's  fee. 

Judgment  was  rendered,  sustaining  the 
general  demurrer  of  defendants,  the  so-called 
plea  in  abatement,  and  the  so-called 
plea  in  abatement  and  estoppel,  dismissing 
the  suit  of  plaintiff,  and  in  all  things  confirm- 
ing the  judgment  sought  to  be  set  aside  by 
plaintiff. 

[1,2]  The  first  paragraph  of  defendant's 
pleading,  called  plea  in  abatement,  was  no 
more  than  a  special  exception,  and  when  con- 
sidered as  such,  must  be  held  to  be  without 
merit.  Nor  was  the  petition  subject  to  a 
general  demurrer.  It  contained  the  unequiv- 
ocal allegation  that  plaintiff  had  never  been 
served  with  the  notice  recited  in  the  judg- 
ment, or  any  other  process,  and  did  not  know 
the  suit  had  been  instituted  until  the  term  had 
expired  at  which  the  judgment  was  rendered. 
It  was  further  alleged  that  plaintiff  had  a 
good  defense  to  the  cause  of  action  alleged, 
and  such  defense  was  set  out.  It  was  not 
necessary  to  specifically  allege  that  the  re- 
turn on  the  notice  was  false.  That  allegation 
is  necessarily  embraced  in  the  allegation  that 
the  notice  was  never  served.  In  the  case  of 
Kempner  v.  Jordan,  7  Tex.  Civ.  App.  275, 26  8. 
W.  870,  the  petition,  as  disclosed  by  the  opin- 
ion and  the  contentions  copied  from  the  briefs, 
was  practically  in  the  same  language  as  the 
one  filed  in  this  case,  and  it  was  held  not  to 
be  subject  to  a  general  demurrer. 

[3]  The  so-called  plea  in  abatement  and 
estoppel  is  no  more  than  a  special  answer. 
It  simply  pleads  specially  facts  which,  if  true, 
show  that  one  of  plaintiff's  essential  allega- 
tions is  false.  If  such  pleading  constitutes 
a  plea  in  abatement,  it  should  have  preceded 
the  general  demurrer.  If  a  plea  In  abatement 
is  sustained,  the  cause  will  simply  be  dismiss- 


ed. Such  a  plea  cannot  be  sustained,  and  still 
have  an  adjudication  upon  the  merits  which 
results  from  the  sustaining  of  a  general  de- 
murrer and  a  refusal  to  amend.  The  judg- 
ment is  based  upon  erroneous  rulings,  and 
must  be  reversed. 

[4]  It  appears  from  the  judgment  and  a 
bill  of  exceptions  that  after  the  pleadings  had 
been  read  to  the  court,  and  counsel  had  ar- 
gued the  plea  in  abatement  and  general  de- 
murrer to  plaintiff's  petition,  the  court  stated 
that  he  would  hear  proof  "in  the  matter  on 
the  question  of  service,  and  whether  this  plea 
In  abatement  and  the  demurrer  ought  to  be 
sustained."  A  jury  had  been  demanded  by 
plaintiff  and  the  fee  paid,  and  a  jury  was 
present  in  attendance  on  the  court  Counsel 
for  plaintiff  declined  to  Introduce  evidence 
for  the  purposes  named  by  the  court,  and  in- 
sisted upon  a  trial  by  jury,  and  contended 
that  the  Issues  on  which  evidence  was  de- 
sired by  the  court  were  issues  of  fact  to  be 
submitted  to  the  jury;  also  that  the  so-called 
plea  in  abatement  was  waived  because  it  fol- 
lowed the  general  demurrer.  The  court  heard 
the  testimony  Introduced  by  defendant,  and 
then  made  his  rulings  with  respect  to  the  de- 
murrer and  so-called  pleas  in  abatement.  It 
is  contended  by  defendants  in  error  that  this 
procedure  was  authorized  by  article  1951,  and 
In  effect  that  the  court  had  the  right  to  hear 
testimony  for  the  purpose  of  ascertaining 
whether  or  not  there  was  sufficient  testimony, 
contesting  the  service  in  the  cause  wherein 
the  judgment  sought  to  be  set  aside  was  ren- 
dered, to  authorize  the  submission  of  such  an 
issue  to  the  Jury.  There  is  no  authority  for 
such  procedure.  The  plaintiff  cannot  be  re- 
quired to  introduce  his  evidence  for  the  pur- 
pose of  establishing  his  right  to  a  jury  trial. 
It  might  save  time  in  some  cases  if  the  court 
had  such  authority,  but  under  our  practice 
it  was  the  duty  of  the  court  to  pass  on  all 
matters  of  pleading  without  hearing  evidence, 
and,  if  a  good  cause  of  action  was  pleaded, 
to  Impanel  a  jury  and  let  plaintiff  Introduce 
his  evidence.  If  it  should  be  deemed  insuf- 
ficient the  court  is  empowered  to  instruct  a 
verdict 

[I]  As  stated  in  the  case  of  Kempner  v. 
Jordan,  supra,  our  courts  have  established 
the  rule,  when  the  return  of  an  officer  is  at- 
tacked, "that  there  may  be  something  more 
than  an  oath  against  an  oath;  that  the  testi- 
mony of  the  officer  must  be  met  by  the  oath 
of  two  witnesses,  or  of  at  least  one  with 
strong  corroborating  circumstances."  This 
rule  is,  however,  not  to  be  applied  so  as  to  de- 
prive a  person  of  the  right  to  have  the  jury 
to  pass  on  the  credibility  of  witnesses,  but  is 
to  be  used  to  weigh  the  testimony  which  was 
found  by  the  jury  to  be  true.  The  court  doubt- 
less had  this  rule  in  mind  in  adopting  in  this 
case  the  unusual  procedure  above  detailed, 
and  was  probably  influenced  thereby  to  be- 
lieve that  It  would  be  proper  to  require  plain- 
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tiff  to  demonstrate  that  bis  evidence  would 
be  such  as  to  support  a  Judgment  as  a  pre- 
requisite to  obtaining  a  jury  trial.  As  above 
stated,  we  do  not  believe  the  plaintiff  can  be 
required  in  any  case  to  Introduce  his  evidence 
for  such  a  purpose.  If  he  can  be  required  in 
one  case  to  show  what  sort  of  a  case  he  will 
be  able  to  present  to  a  Jury,  he  can  be  re- 
quired to  do  it  in  all  cases.  No  authority  Is 
cited  for  such  a  holding  under  our  statutes,  nor 
do  we  believe  any  can  be  found. 

Appellant  complains  of  the  overruling  of 
his  special  exception  by  which  be  attacked 
the  right  of  the  court  to  render  a  personal 
Judgment  against  him  upon  notice  served  up- 
on him  outside  of  the  state,  contending  that 
this  violated  the  due  process  of  law  clause  of 
the  Fourteenth  Amendment  to  the  federal 
Constitution,  and  also  article  1,  |  19,  of  the 
Constitution  of  this  state. 

"We  are  Inclined  to  the  view  that  the  ruling 
sought  to  be  attacked  presents  no  material 
issue  in  view  of  the  plaintiff's  allegations,  as 
plaintiff  did  not  rely  on  any  theory  that  he 
was  served  with  a  notice,  invalid  because  the 
law  authorizing  such  service  was  unconstitu- 
tional, but  on  the  theory  that  he  was  not  in 
fact  served  with  any  kind  of  notice. 

[•]  However,  we  conclude  there  is  no  merit 
In  the  appellant's  contention.  At  the  time 
of  the  alleged  service  upon  appellant  he  was 
a  citizen  of  Texas,  and  the  statutes  of  this 
state  authorized  the  kind  of  service  complain- 
ed of.  Our  decisions  uniformly  support  the 
validity  of  the  personal  Judgment  rendered 
upon  such  service  upon  citizens  of  Texas. 
The  contention  is  prompted  by  expressions  in 
the  opinion  of  the  federal  Supreme  Court  in 
the  case  of  McDonald  v.  Mabee,  243  U.  S.  90, 
37  Sup.  Ct  343,  61  L.  Ed.  608,  L.  B.  A  1917F, 
458.  In  that  case  It  was  held  that  service  by 
publication  upon  a  citizen  of  Texas,  who  had 
left  the  state  intending  to  make  his  home  in 
another  state,  but  whose  family  was  still  re- 
siding in  Texas,  would  not  support  a  personal 
Judgment  The  court  did  not  hold  that  when 
a  citizen  is  absent  from  his  state  the  courts 
thereof  are  as  powerless  with  respect  to  the 
rendition  of  a  personal  judgment  against  him 
as  If  he  resided  in  another  state.  On  the 
contrary,  the  language  used  is  rather  persua- 
sive to  the  effect  that  the  court  would  have 
upheld  the  service  had  it  been  such  as  is  un- 
der consideration  in  this  case.  Articles  1869 
to  1873,  B.  S.  1911,  are  not  violative  of  the 
due  process  of  law  clauses  of  the  federal  and 
state  Constitutions  In  so  far,  at  least,  as  they 
authorize  the  rendition  of  a  personal  Judg- 
ment against  a  citizen  of  this  state  upon  per- 
sonal service  of  process  upon  him  while 
temporarily  absent  from  the  state.  This  con- 
clusion Is  not  contradicted  by  anything  in  the 
opinion  in  the  case  of  McDonald  v.  Mabee,  and 
of  course  is  fully  supported  by  our  decisions. 
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No  cause  of  action  was  asserted  against  C. 
A.  Davles,  for  the  judgment  made  part  of  the 
pleading  discloses  that  Mrs.  Becker  recovered 
the  $600  attorney's  fee,  and  that  no  judgment 
was  entered  in  favor  of  her  attorney. 

The  judgment  is  affirmed  in  so  far  as  plain- 
tiff's suit  is  dismissed  as  against  C.  A  Davies, 
but  is  reversed  In  so  far  as  it  dismisses  his 
suit  against  Mrs.  Becker,  and  the  cause  re- 
manded for  a  trial  of  such  suit. 


SOUTHWESTERN  OAS  &  ELECTRIC  CO.  v. 
RAINES.     (No.  2175.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana, 
Dec.  13,  1919.    On  Motion  for  Rehear- 
ing, Jan.  29,  1920.) 

On  Motion  for  Rehearing. 
1.' Removal  of  causes  <J=>12— Surr  filed  in 

FEDERAL  DISTRICT  WHICH  IS  ROT  LEGAL  RES- 
IDENCE OF  EITHER  PABTT  NOT  REMOVABLE. 

Under  U.  S.  Comp.  St  §§  1010,  1035,  a 
suit  filed  In  a  state  court  located  in  a  federal 
district  which  is  not  the  legal  residence  of  ei- 
ther of  the  parties  is  not  removable. 

2.  Damages  <8=»131(5)— $2,500  not  excessive 
for    injuries   resulting    in    premature 
birth  of  child. 
For  injury  sustained  by  plaintiff's  wife  re- 
sulting in  premature  birth  of  a  child,  a  verdict 
of  $2,500  held  not  excessive. 

Hodges,  J.,  dissenting  in  part 

Appeal  from  District  Court,  Bowie  County; 
H.  F.  O'Neal,  Judge. 

Action  by  Carrie  I*  Raines  against  the 
Southwestern  Gas  &  Electric  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Arnold  &  Arnold,  of  Texarkana,  Ark.,  for 
appellant 

E.  A  Smltha  and  Mahaffey,  Keeney  &  Dal- 
by,  all  of  Texarkana,  for  appellee. 


HODGES.  J.  The  appellee,  a  citizen  of 
Miller  county,  Ark.,  filed  this  suit  in  the 
district  court  of  Bowie  county,  Tex.,  against 
the  appellant  the  Southwestern  Gas  &  Elec- 
tric Company,  a  corporation  organized  under 
the  laws  of  the  state  of  Delaware.  The  de- 
fendant Is  engaged  In  the  business  of  operat- 
ing a  street  car  system  extending  across  the 
state  line  separating  Texas  and  Arkansas  and 
into  both  Bowie  and  Miller  counties.  The 
purpose  of  this  suit  is  to  recover  the  sum  of 
$10,000  as  damages  for  the  personal  injuries 
sustained  by  the  plaintiff's  wife,  which  it  is 
claimed  resulted  from  the  negligence  of  one 
of  the  appellant's  employes  in  suddenly  start- 
ing a  street  car  while  she  was  in  the  act  of 
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taking  passage  thereon.  At  the  proper  time 
the  appellant  filed  a  petition  accompanied  by 
the  required  bond,  asking  that  this  case  be 
removed  from  the  state  court  into  the  federal 
court,  upon  the  ground  of  diversity  of  citizen- 
ship of  the  parties.  In  that  petition  the  ap- 
pellant named  three  federal  districts  any  one 
of  which  would  be  satisfactory  to  it:  The 
Eastern  district  of  Texas,  the  one  in  which 
the  suit  was  pending;  the  Western  district 
of  Arkansas,  where  the  plaintiff  resided;  and 
the  district  composed  of  the  state  of  Dela- 
ware, the  legal  residence  of  the  appellant. 
The  prayer  of  the  petition  was  that  the  case 
be  removed  to  the  district  first  named;  but, 
if  the  court  should  be  of  opinion  that  such 
district  was  not  the  proper  one,  then  that  the 
case  be  removed  to  the  Western  district  of 
Arkansas ;  and,  if  the  court  should  determine 
that  the  latter  was  not  the  proper  district, 
then  that  the  case  be  transferred  to  the 
federal  court  in  the  district  composed  of  the 
state  of  Delaware.  The  application  for  re- 
moval was  refused,  and  a  trial  before  a  Jury 
resulted  in  a  verdict  and  Judgment  in  favor 
of  the  plaintiff  for  the  sum  of  $2,600. 

In  addition  to  assignments  which  assail  the 
judgment  upon  various  grounds,  the  appellant 
attacks  the  ruling  of  the  court  in  refusing  its 
application  for  removal.  Logically,  that  Is 
the  first  question  that  should  be  discussed. 
In  justifying  the  action  of  the  trial  court, 
counsel  for  appellee  contend  that,  as  this 
suit  was  filed  in  the  local  court  of  a  state 
situated  In  a  federal  district  which  was  not 
the  legal  residence  of  either  of  the  parties, 
it  was  not  removable  under  the  terms  of  the 
federal  laws  upon  that  subject.  As  support- 
ing that  proposition,  we  are  referred  to  the 
following  cases:  Ex  parte  Wlsner,  203  IT.  S. 
449,  27  Sup.  Ct  160,  61  L.  Ed.  264 ;  Ry.  Co. 
v.  Kiser,  136  8.  W.  862;  Ry.  Co.  v.  Cassel- 
berry,  139  S.  W.  1161;  Ry.  Co.  v.  Matlock, 
141  S.  W.  1069;  Adams  v.  Carter,  204  S.  W. 
781;  Ry.  Co.  v.  Kitchen,  98  Ark.  507,  136  S. 
W.  970,  50  L.  R.  A.  (N.  S.)  828.  In  the  Wisner 
Case  It  was  held  that  under  the  provisions 
of  the  United  States  statute,  in  its  amended 
form,  an  action  commenced  in  a  state  court 
by  a  citizen  of  another  state  against  a  non- 
resident defendant  who  is  a  citizen  of  a  state 
other  than  that  of  the  plaintiff  'cannot  be  re- 
moved by  the  defendant  into  the  federal 
court  of  the  district  where  the  suit  is 
pending.  In  that  case,  Wisner,  a  citizen  of 
Michigan,  filed  a  suit  in  the  state  court  ot 
Missouri  against  Beardsley,  a  citizen  of  the 
state  of  Louisiana.  Upon  the  application  of 
Beardsley,  the  case  was  removed  to  the  feder- 
al court  in  the  district  in  Missouri  where  the 
suit  was  pending.  After  the  transfer  had 
been  made,  the  plaintiff's  motion  to  remand 
was  denied  by  the  federal  court,  and  that 
ruling  was  reviewed  in  the  Supreme  Court 
of  the  United  States  upon  an  application  for 
a  mandamus  to  compel  the  circuit  judge  to 


remand  to  the  state  court  That  holding  of 
the  Supreme  Court  is  based  upon  the  ground 
that  Inasmuch  as  that  case  conld  not,  under 
the  law  as  amended,  have  been  filed  In  the 
federal  court  of  the  district  in  which  thai 
suit  was  pending,  that  court  could  not  assume 
Jurisdiction  upon  a  removal  from  the  state 
court.  In  other  words,  a  case  cannot  be 
carried  into  a  federal  court,  under  the  privi- 
lege of  removal,  which  could  not  originally 
have  been  filed  in  that  court  Chief  Justice 
Fuller,  who  wrote  the  opinion,  went  so  far 
as  to  hold  that  the  lack  of  jurisdiction  in  that 
instance  was  fundamental  and  could  not  have 
been  waived  by  the  parties  to  the  suit  had 
they  consented  that  the  case  might  be  tried 
in  the  United  States  court  of  the  district 
However,  in  an  opinion  rendered  by  Justice 
Brewer  in  a  subsequent  case,  In  re  Moore, 
209  U.  S.  490,  28  Sup.  a.  585,  706,  52  L.  Ed. 
904,  14  Ann.  Cas.  1164,  that  ruling  was  modi- 
fied, a  majority  of  the  court  holding  that 
those  provisions  of  the  statute  which  desig- 
nate the  district  in  which  suits  may  be  tried 
in  the  federal  courts,  where  jurisdiction  de- 
pends upon  diversity  of  citizenship,  should  be 
construed  merely  as  fixing  the  venue,  and 
that  the  parties  might  by  agreement  have  the 
case  tried  outside  of  the  districts  mentioned 
in  the  statute. 

We  do  not  regard  the  Wisner  Case,  or  any 
of  the  other  cases  referred  to  above,  as  de- 
cisive of  the  question  here  presented.  Those 
cases,  while  furnishing  precedents  for  hold- 
ing that  this  case  could  not  over  the  objection 
of  the  plaintiff  or  without  his  consent  mani- 
fested in  some  form,  have  been  transferred 
into  the  federal  court  of  the  district  where 
the  suit  was  pending — that  is,  the  Eastern 
district  of  Texas — do  not  decide  that  it  should 
not  have  been  transferred  to  the  federal  court 
for  the  Western  district  of  Arkansas,  the 
place  where  the  plaintiff  resided.  That  ques- 
tion was  not  involved  in  any  of  those  cases ; 
and,  so  far  as  we  have  ascertained,  it  has 
not  been  passed  upon  directly  by  the  Supreme 
Court  of  the  United  States  or  by  our  state 
Supreme  Court.  The  subordinate  federal 
courts  have  disagreed  upon  the  proposition, 
as  will  be  seen  from  the  cases  referred  to  in 
Eddy  v.  Ry.  Co.  (D.  C.)  226  Fed.  120.  We 
therefore  feel  at  liberty  to  regard  the  ques- 
tion as  still  an  open  one,  and  shall  discuss 
it  accordingly. 

The  appropriate  provisions  of  the  federal 
law  on  the  subject  of  the  .removal  of  causes 
from  state  courts  into  the  District  Courts  of 
the  United  States,  as  amended,  are  as  follows: 

Section  991  (1)  of  the  U.  S.  Compiled  Stat- 
utes of  1913  provides  that— 

"District  courts  shall  have  original  jurisdic- 
tion as  follows:  *  *  *  Where  the  matter  in 
controversy  exceeds,  exclusive  of  interest  and 
costs,  the  sum  or  value  of  three  thousand  dol- 
lars, and  (a)  arises  under  the  constitution  or 
laws  of  the  United  States,  or  treaties  made, 
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or  which  shall  he  made,  under  their  authority, 
or  (b)  is  between  citizens  of  different  states, 
or  (c)  is  between  citizens  of  a  state  and  for- 
eign states,  citizens,  or  subjects." 

Section  1010,  after  giving  the  right  of  re- 
moval in  a  class  of  cases  dissimilar  to  thu 
present,  continues: 

"Any  other  suit  of  a  civil  nature,  at  law  or 
in  equity,  of  which  the  District  Courts  of  the 
United  States  are  given  jurisdiction  by  this 
title,  and  which  are  now  pending  or  which  may 
hereafter  be  brought,  in  any  state  court,  may 
be  removed  into  the  District  Court  of  the  Unit- 
ed States  for  the  proper  district  by  the  defend- 
ant or  defendants  therein,  being  nonresidents 
of  that  state.  And  when  in  any  suit  mention- 
ed in  this  connection  there  shall  be  a  controver- 
sy which  is  wholly  between  citizens  of  different 
states,  and  which  can  be  fully  determined  as 
between  them,  then  either  one  or  more  of  the 
defendants  actually  interested  in  such  contro- 
versy may  remove  said  suit  into  the  District 
Court  of  the  United  States  for  the  proper  dis- 
trict" 

Section  1011  provides: 

"Whenever  any  party  entitled  to  remove  any 
suit  mentioned  in  the  last  preceding  section, 
except  suits  removable  on  the  ground  of  preju- 
dice or  local  influence,  may  desire  to  remove 
such  suit  from  a  state  court  to  the  District 
Court  of  the  United  States,  he  may  make  and 
file  a  petition,  duly  verified,  in  such  state  court 
at  the  time,  or  at  any  time  before  the  defendant 
is  required  by  the  laws  of  the  state  or  the  rule 
of  the  state  court  in  which  such  suit  is  brought 
to  answer  or  plead  to  the  declaration  or  com- 
plaint of  the  plaintiff,  for  the  removal  of  such 
suit  into  the  District  Court  to  be  held  in  the 
district  where  such  suit  is  pending,  and  shall 
make  and  file  therewith  a  bond,  with  good  and 
sufficient  surety,"  etc. 

It  will  be  observed  that  section  991,  quoted 
above,  prescribes  the  general  jurisdiction  of 
District  Courts  based  alone  upon  diversity  of 
citizenship;  section  1010  confers  the  right  of 
removal  in  the  class  of  cases  mentioned;  sec- 
tion 1011  prescribes,  among  other  things,  the 
method  of  procedure.  It  is  clear  from  the 
record  in  this  case  that  this  controversy  at 
its  Inception  is  one  In  which  the  suit  might 
have  been  brought  in  the  federal  court,  and 
belongs  to  a  class  of  cases  which,  if  brought  in 
a  state  court,  may  be  removed  Into  a  federal 
court.  It  has  all  the  essentials  of  a  remov- 
able case.  If  It  had  been  filed  in  the  state 
court  In  Miller  county,  Ark.,  undoubtedly  It 
might  have  been  removed  to  the  federal  court 
of  that  district  upon  the  application  of  the 
defendant,  because  that  district  would  have 
been  the  "proper  district,"  being  the  one  in 
which  the  plaintiff  resided.  It  also  would 
have  been  the  district  in  which  the  suit  was 
pending.  Every  requirement  of  the  statute 
could  have  been  literally  complied  with.  But 
the  question  is:  Does  the  case  become  non- 
removable solely  because  the  suit  was  filed 
by  the  plaintiff  In  a  state  court  located  in  a 
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district  and  state  other  than  that  In  which 
either  of  the  parties  resided?  The  only  rea- 
son apparent  for  so  holding  Is  the  provision 
of  section  1011  requiring  the  case,  when  re- 
movable, to  be  transferred  to  the  District 
Court  of  the  district  In  which  the  suit  is  pend- 
ing; and  that  could  not  be  done  without  the 
plaintiff's  consent  If  that  be  a  sufficient  rea- 
son for  saying  the  case  Is  nonremovable,  then 
In  an  action  of  this  character  It  is  within  the 
power  of  the  plaintiff,  by  selecting  as  the 
forum  a  state  court  situated  In  a  district  in 
which  neither  of  the  parties  resides,  to  deprive 
the  defendant  of  his  legal  right  to  have  the 
case  transferred  and  tried  in  a  court  of  the 
United  States.  We  are  of  the  opinion  that  in 
framing  the  law  Congress  Intended  no  such 
consequences;  nor  do  we  think  a  proper  con- 
struction of  the  law  on  the  subject  of  removal 
will  permit  such  results.  Whether  or  not  a 
suit  between  citizens  of  different  states  may 
be  removed  from  a  state  court  into  a  federal 
district  court  must  be  determined  by  the 
amount  in  controversy,  and  not  by  the  forum 
which  the  plaintiff  may  arbitrarily  select  for 
filing  his  suit 

The  privilege  of  a  defendant  to  have  a  case 
removed  into  a  United  States  court  and  to 
have  his  rights  determined  by  the  laws  of  the 
United  States  is  a  valuable  right  of  which  he 
cannot  be  deprived  without  his  consent  or 
by  reason  of  his  failure  to  comply  with  the 
statutory  requirements  essential  to  the  en- 
joyment of  that  privilege.  Section  1010,  which 
confers  the  right  of  removal,  provides  that 
when  the  petition  Is  granted  the  case  shall  go 
to  the  "proper  district,"  without  indicating 
which  is  the  proper  district.  In  the  Wisner 
Case  the  court  held  that  a  district  In  which 
neither  of  the  parties  resided  was  not  the 
proper  district,  although  it  was  the  one  in 
which  the  suit  was  pending  and  one  to  which 
section  1011  required  the  transfer  to  be  made. 
This  ruling  in  effect  subordinated  those  pro- 
visions to  section  1033,  which  prescribed  the 
venue  of  suits  of  that  character.  A  case  could 
not  be  transferred  to  a  district  which  had  no 
original  potential  Jurisdiction  of  the  contro- 
versy. Formerly  the  federal  statute  provided 
that  a  defendant  might  be  sued  In  any  dis- 
trict in  which  he  was  found.  As  long  as  that 
remained  the  law,  the  present  difficulty  did 
not  arise.  But  section  1033  as  amended  pro- 
vides that — 

"No  person  shall  be  arrested  in  one  district 
for  trial  in  another  in  any  civil  action  before  a 
District  Court;  and,  except  as  provided  in  the 
six  preceding  sections,  no  civil  suit  shall  be 
brought  in  any  District  Court  against  any  per- 
son by  any  original  process  or  proceeding  in 
any  other  district  than  that  whereof  he  is  an 
inhabitant;  but  where  the  jurisdiction  is  found- 
ed only  on  the  fact  that  the  action  is  between 
citizens  of  different  states,  suit  shall  be  brought 
only  in  the  district  of  the  residence  of  either 
the  plaintiff  or  the  defendant." 
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In  defining  the  "proper  district,"  Chief  Jus- 
tice Fuller,  In  the  Wisner  Case,  said: 

"As  It  is  the  nonresident  defendant  alone 
who  is  authorized  to  remove,  the  Circuit  Court 
for  the  proper  district  is  evidently  the  Circuit 
Court -of  the  district  of  the  residence  of  the 
plaintiff." 

That  portion  of  the  opinion  In  the  Wisner 
Case  has  not  been  disturbed.  It  has  been 
argued  In  support  of  the  proposition  that 
there  can  be  no  transfer  to  any  district  out- 
side of  that  In  which  the  suit  Is  pending,  be- 
cause there  is  no  provision  for  any  procedure 
of  that  kind.  If  Congress  had  conferred  the 
unqualified  right  of  removal  without  prescrib- 
ing any  method  of  procedure,  that  omission 
would  be  sufficient  to  render  the  right  of  re- 
moval unavailable.  In  such  an  event,  tM 
courts  would  adopt  the  ordinary  roles  of 
pleading  so  far  as  applicable  in  aid  of  the 
exercise  of  the  right  conferred.  But  the 
method  of  procedure — that  of  filing  a  petition 
and  bond — is  not  so  intimately  connected  with 
the  direction  for  a  transfer  of  the  suit  Into 
the  district  In  which  It  is  pending  as  to  be- 
come ineffective  when  the  latter  provision 
cannot.be  complied  with.  The  method  of  pro- 
cedure Is  as  It  was  when  the  defendant  might 
be  sued  in  any  district  In  which  he  was  found, 
and  when  the  complication  here  presented 
could  not  have  arisen.  It  cannot  be  assumed 
that,  by  changing  the  statute  with  reference 
.to  the  district  in  which  the  defendant  might 
be  sued,  Congress  intended  to  place  a  limita- 
tion upon  the  right  of  removal.  Evidently  the 
old  method  of  procedure  was  designed  to  ap- 
ply to  all  removable  cases.  There  Is  nothing 
necessarily  Involved  In  the  process  of  trans- 
ferring a  case  of  this  character  from  a  state 
court  into  a  federal  court  outside  of  the  dis- 
trict in  which  the  suit  Is  pending  so  different 
from  that  of  transferring  it  to  the  federal 
court  in  that  district  as  to  require  a  different 
method  of  procedure.  The  same  form  of  peti* 
tlon  and  character  of  bond  may  appropriately 
be  used  in  either  Instance;  hence  there  was 
no  practical  reason  for  amendment  of  that 
provision  of  the  statute.  The  fact  that  the 
proper  district  is  one  situated  in  a  different 
state  Is  of  no  importance  whatever.  State 
lines,  when  coinciding  with  federal  district 
lines,  present  no  obstacles  to  a  transfer.  It 
will  be  observed  that  In  some  instances  state 
lines  have  been  disregarded  in  the  formation 
of'  such  districts. 

Without  reference  to  Its  merits,  we  are 
of  the  opinion  that  this  case  should  have  been 
transferred  to  the  federal  court  for  the  West- 
ern district  of  Arkansas;  and  the  judgment 
is  reversed,  and  the  cause  remanded,  with  In- 
structions that  an  order  to  that  effect  be  en- 
tered In  the  court  below. 

On  Motion  for  Rehearing. 

[1]  Upon  further  consideration,  a  majority 
of  this  court  have  reached  the  conclusion  that 


there  was  error  in  holding  that  this  case  was 
removable,  and  have  decided  that  the  motion 
for  a  rehearing  should  be  granted.  That  opin- 
ion Is  based  upon  what  is  considered  the  prop- 
er construction  of  the  provisions  of  sections 
1011  and  1035  of  the  U.  S.  Compiled  Statutes 
(Federal  Judicial  Code,  K  29,  63).  Section 
1011  was  quoted  in  the  original  opinion  and 
need  not  be  here  repeated.  Those  provisions 
of  section  1035  material  to  be  here  considered 
are  as  follows: 

"When  a  district  contains  more  than  one  di- 
vision, every  suit  not  of  a  local  nature  against 
a  single  defendant  must  be  brought  in  the  di- 
vision where  he  resides.  *  *  *  In  all  cases 
of  the  removal  of  suits  from  the  courts  of  a 
state  to  the  District  Court  of  the  United  States 
such  removal  shall  be  to  the  United  States  Dis- 
trict Court  in  the  division  in  which  the  county 
is  situated  from  which  the  removal  is  made; 
and  the  time  within  which  the  removal  shall 
be  perfected,  in  so  far  aa  it  refers  to  or  is 
regulated  by  the  terms  of  the  United  States 
courts,  shall  be  deemed  to  refer  to  the  terms 
of  the  United  States  District  Court  in  such  di- 
vision." 

The  conclusion  Is  that  since  this  case  can- 
not, under  the  decision  In  the  Wisner  Case 
heretofore  referred  to,  be  removed  to  the  Dis- 
trict Court  of  the  United  States  within  the 
territorial  limits  of  which  the  suit  was  filed, 
there  Is  no  authority  for  removing  It  to  any 
other  federal  district,  and  therefore  It  be- 
comes nonremovable.  The  writer  does  not 
concur  in  that  conclusion. 

Prior  to  the  decision  of  the  Wisner  Case, 
the  great  weight  of  authority  sustained  the 
right  of  a  defendant,  when  sued  In  a  local 
court  In  a  state  of  which  neither  of  the  par- 
ties was  a  resident,  to  have  the  case  removed 
to  the  federal  court  of  the  district  in  which 
the  suit  was  pending. 

Judge  Dillon,  after  discussing  the  various 
decisions  on  the  subject,  says: 

"Accordingly,  it  is  now  well  settled,  where 
the  parties  are  citizens  of  different  states  and 
the  other  conditions  of  removability  are  satis- 
fied, the  case  may  be  removed  to  a  federal 
court,  notwithstanding  the  fact  that  neither 
plaintiff  nor  defendant  is  a  citizen  or  resident 
of  the  state  where  the  suit  is  brought,  or  the 
district  within  the  territorial  jurisdiction  of  the 
federal  court  to  which  it  is  transferred." 

Moon,  in  his  work  on  the  Removal  of  Caus- 
es (section  65),  says: 

"The  clause  of  the  removal  act  now  under 
consideration  refers  to  jurisdiction  as  such, 
and  not  to  the  venue  of  actions.  A  suit  may 
be  removed  from  a  state  court  to  the  United 
States  Circuit  Court  for  the  district  in  which 
the  cause  is  pending  in  the  state  court,  with- 
out regard  to  the  question  whether  the  venue  of 
an  original  suit  would  properly  be  in  the  Unit- 
ed States  Circuit  Court  for  that  district." 

That  conclusion  seems  to  be  the  logical  In- 
ference from  the  statutory  provisions  relating 
to  the  subject  of  removal.   Section  1010  of  the 
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C.  S.  Compiled  Statutes  (Judicial  Code,  |  28), 
which  confers  upon  a  nonresident  defendant 
the  right  to  remove  a  case  from  a  state  court 
into  a  federal  court,  specifies  the  character  of 
case  in  which  that  right  may  be  exercised, 
and  the  only  conditions  required  are  that  the 
defendant  shall  be  a  nonresident  of  the  state 
in  which  he  is  sued,  and  the  amount  In  con- 
troversy not  less  than  $3,000.  That  section 
does  not  prescribe  the  mode  of  procedure  or 
name  the  federal  district  into  which  the  case 
shall  be  transferred  when  taken  from  the 
state  court  It  merely  provides  that  it  may 
be  removed  into  the  District  Court  of  the 
United  States  for  the  "proper  district"  Sec- 
tion 1011,  previously  quoted,  prescribes  the 
procedure  and  directs  that  the  case  shall  be 
transferred  to  the  District  Court  for  the  ter- 
ritory in  which  the  suit  is  pending.  Section 
1035  specifies  the  division  of  that  district  to 
which  the  case  shall  be  sent  Clearly,  Con- 
gress had  the  power  not  only  to  confer  upon 
the  nonresident  defendant  the  right  to  have 
a  suit  against  him  removed  from  a  state  court 
Into  a  federal  court  and  there  tried,  and  to 
prescribe  the  conditions  under  which  that 
right  might  be  exercised,  but  it  also  had  the 
power  to  designate  the  district  into  which  the 
transfer  should  be  made.  The  question  then 
is:  Where  did  Congress  Intend  to  place 
the  venue  of  cases  transferred  from  state 
courts  into  federal  courts? 

If  there  were  no  other  provisions  of  the 
federal  statute  relating  to  venue  besides  those 
Just  referred  to,  the  question  would  be  easily 
answered,  and  no  difficulty  would  arise  in 
concluding  that  this  is  a  removable  case,  and 
that  upon  proper  application  should  be  trans- 
ferred to  the  federal  court  for  the  Eastern 
district  of  Texas  and  to  that  division  of  the 
district  which  includes  Bowie  county,  where 
the  suit  was  pending.  That  conclusion  would 
be  In  harmony  with  the  views  of  the  text- 
writers  quoted  above  and  the  authorities 
which  they  cite.  The  confusion  upon  that 
subject  arose  when  the  Supreme  Court  of  the 
United  States  in  the  Wisner  Case  held  that 
when  a  nonresident  defendant  was  sued  in  a 
state  court  situated  In  a  federal  district  in 
which  neither  of  the  parties  resided,  the  case 
could  not  be  removed  to  the  federal  court  of 
that  district.  That  ruling  was  not  based  upon 
the  ground  that  a  suit  when  filed  in  a  dis- 
trict in  which  neither  of  the  parties  resided, 
thereby  became  nonremovable,  but  upon  the 
ground  that  the  district  In  which  the  suit 
was  pending  was  not  the  "proper  district" 
referred  to  in  section  1010  of  the  U.  S.  Com- 
piled Statutes  (Judicial  Code,  {28).  I  have 
quoted  in  the  original  opinion  the  language 
of  Chief  Justice  Fuller  which  makes  that  in- 
ference clear.  He  discusses  and  quotes  sec- 
tion 1033,  which  fixes  the  venue  of  original 
suits  between  parties  who  reside  in  different 
states.  Because  of  the  language  of  that  sec- 
tion, which  fixes  the  venue  of  original  suits 


between  citizens  of  different  states  in  the  dis- 
trict of  the  residence  of  either  the  plaintiff 
or  the  defendant,  he  concluded  that  no  other 
federal  court  except  those  there  designated 
had  the  Judicial  power  to  try  the  case,  even 
though  both  parties  consented  that  it  intent 
do  so.  The  legal  effect  of  that  ruling  after 
its  modification  in  Re  Moore,  herein  previous- 
ly referred  to,  is  to  say  that  a  suit  otherwise 
removable  pending  In  a  state  court  situated  In 
a  district  in  which  neither  of  the  parties  re- 
side cannot  be  removed  to  the  federal  court 
of  that  district  because  it  would  not  be  the 
"proper  district,"  and  not  because  that  court 
would  not  have  the  Judicial  power  to  try  the 
case  by  consent  of  the  parties. 

In  determining  which  is  the  "proper  dis- 
trict," the  court  in  the  Wisner  Case  gives  ef- 
fect to  the  provisions  of  section  1033,  Ignoring 
sections  1010  and  1035.  The  diversity  of  opin- 
ion among  the  subordinate  courts  which  fol- 
lowed the  rendition  of  that  decision  is  due 
to  the  varying  constructions  placed  by  them 
upon  the  ruling  there  made.  If  the  Supreme 
Court  in  that  instance  intended  to  hold  that 
when  a  nonresident  defendant  was  sued  in 
the  local  courts  of  a  state  situated  in  a  fed- 
eral district  where  neither  of  the  parties  re1 
sided  the  case  became  one  which  Is  not  re- 
movable, it  had  a  most  favorable  opportunity 
for  disposing  of  the  case  upon  that  ground ; 
but  instead  of  eo  holding,  it  directed  a  re- 
mand of  the  case  to  the  state  court  because 
the  federal  court  to  which  it  -  had  been  re- 
moved was  not  In  the  "proper  district."  This 
ruling  was  made  notwithstanding  it  was  the 
district  designated  by  section  1011  and  be- 
cause it  was  not  the  district  specified  In  sec- 
tion 1033.  If  section  1011  may  be  ignored  be- 
cause in  conflict  with  section  1033,  it  yields 
to  the  extent  of  that  conflict  and  no  further. 
Its  remaining  provisions  must  be  given  full 
effect  and  so  must  all  of  the  other  provisions 
relating  to  the  subject  of  the  removal  of  cases. 
Again,  if  those  provisions  of  section  1011 
which  designate  the  district  to  which  the  case 
should  be  removed  are  to  be  considered  inap- 
plicable to  suit  a  suit  then  the  law  upon  the 
subject  would  be  the  same  as  if  those  provi- 
sions had  never  been  enacted.  But  it  cannot 
be  contended  with  any  show  of  reason  that 
if  those  provisions  had  been  entirely  omitted 
from  the  statute,  this  suit  would  "hot  be  re- 
movable to  the  "proper  district."  The  Wis- 
ner Case  has  been  so  radically  modified  by 
subsequent  decisions  of  the  federal  Supreme 
Court  that  its  value  as  a  precedent  has  been 
seriously  impaired,  if  not  totally  destroyed. 
It  is  by  no  means  certain  that  it  will  not  ulti- 
mately be  overruled  when  the  proper  occasion 
arises.  While  differing  with  my  Associates 
upon  the  question  of  removal,  we  all  agree 
that  upon  its  merits  this  case  should  be  af- 
firmed. 

[2]  The  contention  is  made  by  the  appel- 
lant that  the  evidence  does  not  support  the 
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finding  that  appellee's  wife  was  Injured  to 
the  extent  and  In  the  manner  alleged  by  fall- 
ing against  some  object  protruding  from  the 
door,  or  that  her  injuries  resulted  in  the  con- 
sequences claimed ;  that  is,  the  premature 
birth  of  a  child.  The  evidence  relating  to 
those  issues  was  conflicting,  and  we  cannot 
say  that  the  verdict  of  the  Jury  is  without 
support.  Both  the  appellee  and  his  wife  tes- 
tified to  the  essential  facts ;  and,  while  there 
was  other  testimony  tending  strongly  to  im- 
peach them,  we  cannot  say  that  the  issue  was 
not  one  for  the  Jury  to  decide.  Neither  do* 
we  think  that  the  verdict  Is  excessive  if  the 
injuries  inflicted  were  as  serious  as  the  tes- 
timony Justified  the  Jury  in  believing. 

The  motion  for  a  rehearing  is  granted,  and 
the  Judgment  will  be  affirmed. 


LANCASTER   et   al.   v.   CAMPBELL. 
2195.) 


(No. 


(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
Jan.  22,  1920.) 

1.  Appeal  and  ebbob  <8=»930(3)— Tbial  <S=» 
350(1)— Refusal  to  submit  questions  an- 
sweb  to  which  might  have  demanded  dif- 
ferent judgment  ebbob;  no  pbesumption 
that  jubt  would  have  answebed  befcsed 
question  so  as  to  conflict  with  theib 
findings. 

If  under  the  evidence  an  answer  requiring  a 
different  judgment  from  that  rendered  might 
have  been  made  by  the  jury  to  questions  refused 
to  be  presented,  refusal  of  court  to  submit  such 
issue  was  error;  but  in  determining  what  the 
jury  might  have  answered  it  cannot  be  assumed 
that  they  would  have-  found  a  fact  in  conflict 
with  what  the  record  shows  they  did  find  in  re- 
sponse to  questions  which  court  submitted. 

2.  Mastkb  and  sebvant  ©=302(1)— Act  of 
servant  done  in  fubthebance  of  master's 
business  actionable. 

To  bind  the  master  for  the  conduct  of  his 
servant,  it  is  not  essential  that  the  latter  be 
authorized  to  do  the  very  act  complained  of; 
it  being  sufficient  if  the  servant  was  acting  at 
the  time  in  the  line.of  his  employment  and  in 
furtherance  of  his  master's  business. 

3.  Appeal  and  ebbob  «=>931(1)— Findings 
of  coubt  presumed  in  fav0b  of  judgment. 

On  appeal  from  a  judgment,  it  must  be  pre- 
sumed that  the  court  decided  questions  left  to 
it,  and  not  submitted  to  the  jury,  in  favor  of  the 
prevailing  party. 

4.  Master  and  servant  <3=j305— Master  lia- 
ble FOB  SHOOTING  BY  WATCHMAN,  THOUGH 
DONE  CONTRAST   TO    INSTBUOTION8. 

Where  master  placed  armed  guard  at  gate, 
who  arrested  plaintiff  and  wrongfully  shot  him 
because  he  attempted  to  escape,  the  master  was 
liable,  though  be  had  expressly  forbidden  the 
guard  to  use  his  weapon  for  any  such  purpose. 


5.  Mabteb  and  servant  «=»330(3)— Finding 
of  liability  fob  act  of  watchman   in 
shooting  sustained  by  evidence. 
In  an  action  by  a  servant  shot  by  an  armed 
guard  because  plaintiff  attempted  to  leave  the 
guard's  custody  after  arrest,  a  finding  of  lia- 
bility held  sustained  by  the  evidence. 

Appeal  from  District  Court,  Harrison 
County;  P.  O.  Beard,  Judge. 

Action  by  A.  J.  Campbell  against  J.  L. 
Lancaster  and  others,  receivers.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

Prendergast  &  Prendergast  and  Hall, 
Brown  &  Hall,  all  of  Marshall,  for  appel- 
lants. 

Davidson  &  Blalock,  of  Marshall,  for  ap- 
pellee. 

HODGES,  J.  This  appeal  Is  from  a  Judg- 
ment against  the  appellants  for  damages  on 
account  of  personal  injuries  sustained  by  the 
appellee.  It  appears  that  in  June,  1917,  the 
appellant  had  its  shops  and  grounds  at  Mar- 
shall inclosed  with  a  plank  fence  in  which 
gates  were  placed.  For  the  purpose  of  pro- 
tecting the  railway  property  armed  guards 
had  been  stationed  at  those  gates.  On  or 
about  June  17th  the  appellee,  who  was  an 
employ*  of  the  appellant  on  the  above-de- 
scribed premises,  had  a  fight  with  John 
Green,  a  fellow  employ*,  and,  apprehending 
arrest  by  the  sheriff,  he  started  to  leave  the 
inclosure  in  order  to  surrender  to  the  city 
authorities.  One  Cole  was  stationed  as  a 
guard  at  the  gate  through  which  the  appel- 
lee attempted  to  pass  on  his  way  to  the  city. 
The  father  of  the  assaulted  party  approach- 
ed Cole,  told  him  of  the  fight,  and  request- 
ed him  not  to  let  the  appellee  pass  through. 
When  the  appellee  appeared  Cole  took  him 
into  custody.  Upon  hearing  that  the  sheriff 
was  coming  the  appellee  started  to  return 
to  the  shop,  he  says,  for  the  purpose  of  get- 
ting another  suit  of  clothes.  As  he  walked 
off  Cole  ordered  him  to  stop,  and  upon  his 
failure  to  obey  Cole  fired  a  shot,  inflicting 
the  injuries  set  out  in  the  plaintiff's  origi- 
nal petition.  This  is  the  second  appeal  in 
this  case.  The  former  is  reported  in  209 
S.  W.  269.  The  Judgment  was  then  reversed 
upon  grounds  not  necessary  to  here  discuss. 
The  court  submitted  two  issues  only  to  the 
Jury.  The  first  required  a  finding  as  to  the 
amount  of  damages  sustained  by  the  appel- 
lee.   The  second  was  as  follows: 

"Did  the  watchman  Cole,  in  the  discharge  of 
his  duties  as  watchman  at  the  gate  of  the  de- 
fendant, have  authority  to  detain  persons  going 
through  said  gate  into  and  out  of  the  yards  of 
the  defendant?    Answer  'Yes*  or  'No.'" 

To  this  question  the  Jury  answered  "Tes." 
The  appellant  presented  and  requested  the 
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court  to  submit  the  following  additional  In- 
terrogatories: 

"  (1)  Did  the  watchman  Cole,  in  the  discharge 
of  his  duties  as  watchman,  have  authority  to 
detain  Campbell  at  the  pate  after  receiving  in- 
formation that  he  had  had  a  fight  in  the  shop 
of  the  defendant  with  another  employ*? 

"(2)  When  the  watchman  Cole  shot  Campbell, 
was  be  acting  within  the  scope  or  the  apparent 
scope  of  his  authority  as  watchman? 

"(3)  "What  was  the  authority  given  by  the 
railroad  company  or  its  employes  to  the  watch- 
man Cole? 

"(4)  If  Campbell  left  the  gate  for  the  purpose 
of  avoiding  being  taken  in  charge  by  the  sheriff, 
did  the  watchman  Cole  have  authority  from  the 
receivers  of  the  railroad  company  to  shoot  him 
for  leaving? 

"(5)  Did  the  watchman  Cole  detain  Camp- 
bell at  the  gate  and  afterward  shoot  by  rea- 
son of  his  supposed  authority  as  watchman, 
or  did  he  stop  Campbell  because  he  was  re- 
quested to  do  so  by  Green?  Let  your  answer 
be  one  of  the  following:  'No;  he  stopped  him 
because  of  his  authority  as  watchman,'  or,  'He 
stopped  him  because  he  was  requested  to  do  so 
by  Green.' 

"  (6)  Did  the  watchman  Cole  detain  Campbell 
when  he  first  came  to  the  gate  because  of  his 
authority  received  from  the  employes  of  the 
railroad  company,  or  did  he  detain  him  because 
he  had  been  requested  to  do  so  by  the  order  of 
John  Green?    State  which  is  your  answer." 

This  is  not  the  order  in  which  the  appel- 
lant presented  these  requests  for  the  sub- 
mission of  the  Issues,  but  they  are  thus  ar- 
ranged for  convenience  in  discussion.  The 
court  refused  all  of  them,  and  those  rulings 
are  assigned  as  errors. 

[1 ,  2]  If  under  the  evidence  adduced  upon 
the  trial  an  answer  requiring  a  different 
Judgment  from  that  rendered  in  this  case 
might  have  been  made  by  the  Jury  to  any  of 
these  questions,  the  refusal  of  the  court  to 
submit  such  Issues  was  error.  But,  in  de- 
termining what  the  Jury  might  have  answer- 
ed, It  cannot  be  assumed  that  they  would 
have  found  a  fact  in  conflict  with  what  the 
record  shows  they  did  find  in  response  to 
the  questions  which  the  court  submitted. 
Having  found  that  Cole  had  authority  from 
the  appellant  to  "detain"  persons  going  in 
and  out  through  the  gate  guarded  by  him,  a 
further  finding  that  Cole  did  not  have  actual 
authority  to  detain  Campbell,  the  appellee, 
under  the  particular  circumstances  would  not 
necessarily  have  required  a  judgment  ac- 
quitting the  appellant  of  liability.  In  order 
to  bind  the  master  for  the  misconduct  of  the 
servant,  it  is  not  essential  that  the  latter 
be  authorized  to  do  the  very  act  complained 
of.  It  is  •sufficient  if  the  servant  is  acting  at 
the  time  in  the  line  of  his  employment  and 
in  furtherance  of  his  master's  business. 
Railway  Co.  v.  Parsons,  102  Tex.  157,  113 
S.  W.  914,  132  Am.  St.  Eep.  857 ;  Rucker  v. 
Barker,  151  S.  W.  871 ;  Cobb  v.  Simon,  119 
Wis.  597,  97  N.  W.  276, 100  Am.  St.  Rep.  909 ; 
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Staples  v.  Schmld,  18  B.  I.  224,  26  Atl.  193, 
19  L.  R.  A.  824.  It  may  be  that  the  servant 
had  been  expressly  forbidden  to  do  the  act 
which  resulted  in  the  injury  and  for  which 
the  master  is  sued.  Having  armed  Cole  and 
stationed  him  at  one  of  its  gates  with  author- 
ity to  arrest  and  detain  persons  passing  in 
and  out  through  that  opening,  the  appellant 
would  be  liable  for  the  conduct  of  Cole  In 
attempting  to  detain  Campbell  If  Cole  was 
at  the  time  acting  In  the  capacity  of  a  watch- 
man and  in  furtherance  of  the  appellant's 
business. 

[3-5]  The  pivotal  question,  Was  Cole  act- 
ing in  furtherance  of  his  master's  business? 
was  left  to  the  court,  and  we  must  presume 
that  he  decided  it  against  the  appellant. 
There  was  no  error  in  refusing  to  submit 
issues  Nos.  1,  2,  and,  3  as  above  arranged. 
If  in  answer  to  question  4  the  Jury  had 
found  that  Cole  did  not  have  authority  to 
shoot  Campbell  when  the  latter  refused  to 
submit  to  detention,  that  fact  alone  would 
not  have  relieved  the  appellant  of  liability. 
If  Cole,  acting  as  the  appellant's  guard  and 
in  the  exercise  of  the  discretion  which  the 
evidence  shows  was  conferred  upon  him,  ar- 
rested and  then  shot  Campbell  because  he 
attempted  to  escape  from  Cole's  detention, 
the  appellant  would  be  liable,  even  though 
it  had  expressly  forbidden  Cole  to  use  his 
weapon  for  any  such  purpose.  Hence  the  re- 
fusal to  submit  that  issue  in  the  form  re- 
quested was  not  error.  The  fact  that  Cole 
might  have  detained  Campbell  at  the  sugges- 
tion of  Green,  the  father  of  the  other  par- 
ty to  the  affray,  is  not  inconsistent  with  the 
effort  on  the  part  of  Cole  to  make  an  ar- 
rest as  watchman  and  in  furtherance  of  the 
appellant's  business.  It  Is  too  clear  to  be 
ignored  that  Cole  was  appealed  to  by  Green 
because  Cole  was  an  armed  guard  stationed 
at  that  gate  and  had  the  authority  to  exer- 
cise certain  police  powers  on  the  appellant's 
premises.  Had  the  Jury  answered'  both  of 
those  questions  in  the  manner  most  favor- 
able to  the  appellant,  such  answers  would 
not  have  required  the  rendition  of  a  differ- 
ent judgment  by  the  court.  There  is  no  evi- 
dence in  the  record  as  to  what  Instructions 
had  been  given  to  Cole  about  making  arrests, 
or  to  what  extent  he  should  exercise  the  au- 
thority of  a  police  officer  on  the  premises  of 
the  appellant.  Other  watchmen  testified  in 
a  general  way  as  to  what  was  expected  of 
them  and  what  they  regarded  as  within  or 
beyond  the  scope  of  their  authority.  The 
facts  without  dispute  show  that  Cole  was  an 
armed  guard  in  charge  of  a  gate  through 
which  appellant's  employes  and  other  peo- 
ple passed  in  going  onto  and  from  the  ap- 
pellant's premises.  He  arrested  Campbell 
after  having  been  informed  that  the  latter 
had  engaged  in  a  fight  with  another  employe 
on  these  premises;  and,  because  Campbell 
attempted  to  leave  his  custody,  Cole  shot 
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him.  This  violence  was  unprovoked  and  un- 
justified. Oole  then  held  Campbell  In  his 
custody,  and  later  delivered  him  to  the  sher- 
iff. We  think  the  evidence  amply  sustains 
the  conclusion  reached  by  the  trial  court  that 
the  Judgment  Is  legally  correct,  and  that  the 
recovery  is  a  meritorious  one. 
The  judgment  Is  affirmed. 


KANSAS  CITY,  M.  &  O.  RY.  CO.  OF  TEXAS 
et  at  v.  BLACKSTONE  &  SLAUGH- 
TER    (No.  6119.) 

(Court  of  Civil  Appeals  of  Texas.    Feb.  9, 
1920.) 

Cabriee8   <$=>215(1)  —  Negligence,   concur- 
ring with  act  or  God  in  injubt  to  stock, 

KENDEBB  CABBIES  LIABLE. 

Where  an  act  of  negligence  on  the  part  of 
a  carrier  of  live  stock  concurs  with  an  act  of 
God  in  producing  an  Injury,  and  the  injury 
would  not  have  happened  without  the  negligent 
act,  the  carrier  is  responsible  for  the  damages 
arising  from  its  act. 

On   motion  for  rehearing.     Motion   over- 
ruled. 
For  former  opinion,  see  217  S.  W.  208. 

JENKINS,  J.  Counsel  for  plaintiffs  in  er- 
ror challenges  our' findings  of  fact  in  this 
case.  A  careful  examination  of  the  record 
convinces  us  that  we  did  not  err  in  such  find- 
ings as  to  any  material  fact. 

We  were  in  error  in  stating  that  all  three 
of  the  rivers  mentioned  in  our  original  opin- 
ion are  between  Altus '  and  Falrview.  No 
statement  as  to  the  location  of  the  Cimarron 
was  made  in  any  brief  herein,  and  as  the 
first  delay  after  the  wreck  was  cleared  was 
occasioned  by  the  overflow  of  the  Cimarron, 
we  took  it  for  granted  that  river  was  south 
of  Falrview.  A  careful  reading  of  the  state- 
ment of  facts  shows  that  this  river  is  a  short 
distance  north  of  Falrview.  An  examination 
of  our  original  opinion  will  show  that  this 
fact  is  immaterial  as  to  the  law  of  this  case. 

We  here  make  these  additional  findings  of 
fact: 

Falrview  is  about  130  miles  north  of  Altus, 
and  the  average  speed  of  freight  trains  be- 
tween these  points  is  15  miles  per  hour. 

Plaintiffs  in  error  insist  that  we  were 
wrong  in  holding,  as  we  do,  that  where  an 
act  of  negligence  on  the  part  of  a  carrier  con- 
curs with  an  act  of  God  in  producing  an  in- 
jury, without  which  act  of  negligence  the  In- 
jury would  not  have  happened,  the  carrier  is 
responsible  for  the  damages  arising  from 
such  act.  Plaintiffs  in  error  cite  in  support 
of  their  contention  Empire  State  Cattle  Co. 


v.  Railway  Co.,  210  U.  S.  1,  28  Sup.  Ct.  607, 
52  L.  Ed.  931,  15  Ann.  Cas.  70.  This  case 
does  not  hold  contrary  to  our  holding  herein. 
The  court  expressly  found  that  the  railway 
company  was  not  guilty  of  any  negligence, 
and  that  the  loss  occurred  solely  by  the  act 
of  God. 

However,  it  is  immaterial  that  we  may  be 
In  error  on  this  point,  as  the  damages  to  de- 
fendants in  error's  sheep  are  not  shown  to 
have  occurred  by  any  act  of  God,  or  unavoid- 
able accident,  but  the  negligence  of  a  con- 
necting carrier. 

This  is  a  companion  case  to  Railway  Go. 
v.  Harral,  199  S.  W.  659,  in  which  a  writ  of 
error  was  refused  by  the  Supreme  Court 
We  deem  it  unnecessary  to  discuss  issues  de- 
cided in  that  case,  which  are  the  same  as 
those  in.  the  Instant  case. 

Motion  for  rehearing  overruled. 


ANDERSON  et  al.  v.  ADAMS.     (No,  10i9.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Jan.  29,  1920.     Rehearing  Denied 

Feb.  19,  1920.) 

Appeal  and  ebbob  «=»957(1)— Denial  or  mo- 
tion FOB  NEW  TBIAL  AFIEB  DEFAULT  JUDG- 
MENT NOT  BEVEBSIBLE  EBBOB. 

Where  suit  was  filed  March  13,  1918,  and 
plaintiff  took  default  judgment  in  March,  1919, 
the  denial  erf  defendant's  motion  for  new 
trial,  filed  15  days  after  judgment  by  default 
was  taken,  held  not  reversible  error. 

Appeal  from  District  Court,  Limestone 
County;  A.  M.  Blackmon,  Judge. 

Action  of  trespass  to  try  title  by  W.  T. 
Adams  against  Mark  Anderson  and  another. 
After  default  judgment,  defendants  filed  mo- 
tion for  new  trial,  and,  from  an  order  over- 
ruling the  motion,  they  appeal.    Affirmed. 

Lewis  M.  Seay  and  Wm.  Kennedy,  both 
of  Groesbeck,  for  appellants. 
C.  S.  Bradley,  of  Groesbeck,  for  appellee. 

HARPER,  C.  3.  This  suit  was  filed  Marco 
13,  1918,  by  W.  T.  Adams  against  Mark  An- 
derson and  Esther  Anderson,  in  trespass  to 
try  title.  Plaintiff  took  judgment  by  default 
March  6,  1919.  On  March  21,  1919,  defend- 
ants filed  motion  for  new  trial.  Upon  hear- 
ing March  29,  1919,  on  evidence,  the  motion 
was  overruled.  Defendants  have  appealed, 
and  assign  this  action  of  the  court  in  over- 
ruling motion  for  new  trial  as  reversible  er- 
ror. In  this  there  was  no  error.  Bernns 
v.  Harris,  150  S.  W.  495. 

Affirmed. 
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BEELER  t.  BEELER.     (No.  1064.) 

(Court  of  Civil  Appeals  of  Texas.     EI  Paso. 
Jan.  29,  1920.) 

1.  Divorce  «=»145— Trial  and  judgment  oh 
second  dat  afteb  fiuho  of  butt  pkbma- 

TT7BE. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  4632,  providing  suit  for  divorce  shall  not  be 
heard  or  divorce  granted  before  expiration  of  30 
days  from  filing,  it  was  improper  to  hear  the 
suit  and  grant  divorce  on  the  second  day  after 
filing ;  the  statute  being  mandatory. 

2.  Divorce  «=»182— Grant  or  alimony  mat 

BB  CONTINUED  IN  FORCE  FENDING  APPEAL. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art.  4640,  where  the  facts  justify  granting  of 
alimony,  an  order,  making  the  grant  to  the  wife 
pending  appeal,  may  be  made  to  continue  in 
force  until  termination  of  the  appeal,  which  does 
not  prevent  granting  of  alimony,  but  the  order 
continues  and  terminates  with  the  final  decree 
on  appeal,  and  order  for  alimony  until  further 
order  is  objectionable. 

3.  Divorce  <S=>263  —  Alxmont  not  "debt" 

COLLECTIBLE    ON     EXECUTION    BUT    ENFORCE- 
ABLE BT  CONTEMPT  PROCEEDINGS. 

Alimony  is  not  in  the  nature  of  a  "debt" 
for  the  collection  of  which  execution  may  issue ; 
order  for  its  payment  being  enforceable  by  con- 
tempt proceedings. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Debt.] 

4.  Divorce  <g=»216— Order  for  alimony  ob- 
jectionable AS  POSSIBLY  DESTROYING  FI- 
NALITY  OF   DECREE. 

'  Order  in  a  wife's  divorce  suit  that  she  have 
judgment  against  defendant  for  attorneys  fees 
and  $25  a  month  alimony  to  be  paid  monthly 
by  defendant  husband  until  further  ordered  by 
the  court,  also  directing  execution  to  issue, 
heid  objectionable  in  form  as  possibly  destroying 
the  finality  of  the  decree. 

Appeal  from  District  Court,  Freestone 
County;    A.  M.  Blackmon,  Judge. 

Suit  for  divorce  by  Bettle  Beeler  against 
Charles  Beeler.  From  judgment  for  plain- 
tiff, defendant  appeals.  Reversed  and  re- 
manded. 

A.  B.  Geppert,  of  Teague,  for  appellant 
Boyd  &  Bell,  of  Teague,  for  appellee. 

WALTHALL,  J.  This  is  a  suit  for  a  di- 
vorce from  the  bonds  of  matrimony  filed  by 
the  wife,  Bettie  Beeler,  against  her  hus- 
band, Charles  Beeler. 

[1]  The  petition  was  filed  on  the  10th  day 
of  April,  1919.  Charles  Beeler  filed  his  an- 
swer on  the  same  day  the  petition  was  filed. 
The  cause  was  heard,  and  judgment  entered 
on  the  12th  day  of  April,  1919.  .Article 
4632,  Vernon's  Sayles'  Civil  Statutes,  pro- 
vides that  no  suit  for  divorce  from  the  bonds 
of  matrimony  shall  be  maintained  In   the 
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courts  of  this  state  unless  the  petitioner  for 
such  divorce  shall,  at  the  time  of  exhibiting 
his  or  her  petition,  be  an  actual  bona  fide 
inhabitant  of  this  state  for  a  period  of  12 
months,  and  shall  have  resided  in  the  coun- 
ty where  the  suit  is  filed  6  months  next  pre- 
ceding the  filing  of  the  suit.  The  petition 
does  not  state  the  jurisdictional  fact  of  the 
12  months  residence  in  this  state.  The  same 
article  of  the  statute  further  provides  that 
such  suit  shall  not  be  heard  or  divorce 
granted  before  the  expiration  of  30  days  aft- 
er the  suit  is  filed.  Here  the  suit  was  heard 
and  divorce  granted  on  the  second  day  aft- 
er the  suit  was  filed.  This  was  in  direct 
violation  of  the  provision  of  the  statute. 
The  statutory  provision  is  mandatory,  and 
compliance  with  its  terms  cannot  be  waived 
or  dispensed  with.  Haymond  v.  Haymond, 
74  Tex.  414,  12  S.  W.  90;  Brashear  v.  Bra- 
shear,  99  S.  W.  668.  There  are  other  pro- 
visions of  the  same  article  of  our  statute, 
above  referred  to,  to  which  we  call  the  at- 
tention of  the  trial  court  In  entering  the 
decree. 

[2, 8]  Appellant  complains  of  the  follow- 
ing order  of  the  court  as  to  the  alimony  in- 
corporated in  and  made  a  part  of  the  de- 
cree of  the  court  in  granting  the  divorce: 

"It  is  further  considered  and  adjudged  by  the 
court  that  the  plaintiff,  Bettie  Beeler,  also  have 
judgment  against  defendant  Charles  Beeler,  for 
the  sum  of  fifty  dollars  for  attorney's  fees,  and 
the  further  sum  of  $25.00  per  month  as  alimony, 
same  to  be  paid  monthly  by  defendant,  Charles 
Beeler,  until  further  ordered  by  the  court,  for  all 
of  which  let  execution  issue." 

In  view  of  another  trial,  we  think  it  well 
to  say  that  the  order  granted  is  objectiona- 
ble. Article  4640,  Vernon's  Sayles'  Civil 
Statutes,  provides  that  the  judge  may,  ei- 
ther in  term  time  or  in  vacation,  allow  the 
wife  a  sum  for  her  support  until  a  final  de- 
cree shall  be  made  in  the  case.  In  Pape  v. 
Pape,  13  Tex.  Civ.  App.  99,  85  S.  W.  479,  It 
is  said  that  In  the  absence  of  direct  statu- 
tory authority,  a  decree  for  alimony,  pen- 
dente lite,  cannot  be  appended  to  a  decree 
dissolving  a  marriage.  There  can  be  no  ques- 
tion but  that,  where  the  facts  justify  the 
granting  of  alimony,  an  order  granting  ali- 
mony pending  an  appeal  may  be  made,  to 
continue  In  force  until  the  termination  of 
the  appeal.  Williams  v.  Williams,  60  Tex. 
Civ.  App.  179,  125  S.  W.  937,  1199;  Ex 
parte  Lohmuller,  103  Tex.  474,  129  S.  W. 
834,  29  L.  R.  A.  (N.  S.)  303.  In  the  last- 
cited  case  the  Supreme  Court  makes  it 
quite  clear  that  so  long  as  the  appeal  Is 
pending  the  suit  is  pending,  and  the  occa- 
sion specified  In  the  statute  for  the  allow- 
ance of  alimony  continues,  and  it  does  not 
end  until  that  decree  is  pronounced  which 
puts  an  end  to  the  case.    The  court  further 
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said  that  (the  Jurisdiction  sometimes  re- 
mains In  the  trial  court  to  take  action  au- 
thorized by  law  in  the  case  for  the  protec- 
tion of  persons  and  property  in  the  control 
of  the  court,  the  necessity  for  which  may 
arise  after  the  judgment  has  been  pronounc- 
ed* As  we  understand  the  holding,  an  ap- 
peal does  not  prevent  the  granting  of  ali- 
mony pending  the  appeal,  but  the  order  of 
alimony  continues  and  terminates  with  the 
final  decree  on  appeal.  Again,  alimony  is 
not  in  the  nature  of  a  debt  for  the  collec- 
tion of  which  an  execution  may  issue.  The 
order  is  enforced  by  contempt  proceedings. 
Ex  parte  Davis,  101  Tex.  607,  111  S.  W.  394, 
17  I*  R.  A.  (N.  S.)  1140. 

[4]  The  order  is  objectionable  also  as  to 
form,  as  possibly  It  would  destroy  the  final- 
ity of  the  decree.  Gaffey  v.  Criteser  et  ux., 
195  S.  W.  1166. 

For  reasons  stated,  the  judgment  Is  re- 
versed and  remanded. 


GRAVES     et     al.     v.     COMMISSIONERS' 

COURT  OF  MILAM  COUNTY 

et  al    (No.  6155.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 
Feb.  18,  1920.) 

Injunction  «3=>129(1)— Moot  cask  pbopebly 
dismissed. 

Where  suit  was  brought  to  enjoin  a  commis- 
sioners' court  from  paying  and  an  abstract  com- 
pany from  receiving  money  under  a  contract 
alleged  to  be  invalid,  and  the  defendants  ap- 
peared on  the  trial  and  moved  that  the  suit 
be  dismissed,  and  showed  that  they  had  volun- 
tarily rescinded  the  contract,  the  court  properly 
dismissed  the  case. 

Appeal  from  District  Court,  Milam  Coun- 
ty; John  Watson,  Judge. 

Suit  by  Thos.  H.  Graves  and  others  against 
the  Commissioners'  Court  of  Milam  County 
and  another.  From  a  judgment  dismissing 
the  suit,  the  plaintiffs  appeal.    Affirmed. 

W.  A.  Morrison,  of  Cameron,  for  appel- 
lants. 

Henderson,  Kidd  &  Henderson,  of  Cameron, 
for  appellees  on  motion  to  dismiss. 

JENKINS,  J.  Appellants  brought  suit 
against  the  commissioners'  court  of  Milam 
county  and  the  Milam  County  Abstract  Com- 
pany, to  enjoin  said  court  from  paying  to 
the  abstract  company,  and  the  abstract  com- 
pany from  receiving,  certain  moneys,  which 
it  was  alleged  the  commissioners'  court  of 
Milam  county  had  contracted  to  pay  to  the 
abstract  company.  It  was  alleged  that  the 
contract  was  unlawful  and  void,  and  that 
the  commissioners'  court  was  threatening  to 
pay  the  same  to  the  abstract  company,  and 


would  do  so  unless  restrained  from  so  doing. 
Injunction  was  asked  to  restrain  the  com- 
missioners' court  from  paying  said  money, 
and  the  abstract  company  from  demanding  or 
receiving  the  same.  Temporary  Injunction 
was  issued  as  prayed  for.  When  the  case 
was  called  for  trial,  the  appellees  each,  filed 
a  motion  to  dismiss  the  same,  for  the  rea- 
son that  the  parties  to  said  contract  had  vol- 
untarily rescinded  the  same,  and  filed  with 
said  motion  an  order  of  the  commissioners' 
court  to  that  effect  The  district  court  sus- 
tained said  motion,  upon  the  ground  that  the 
subject-matter  of  litigation  no  longer  existed. 
Appellants  perfected  an  appeal  to  this  court 
from  said  judgment,  contendilng  that '  they 
had  the  right  to  have  the  court  perpetually 
enjoin  the  payment  of  said  money,  notwith- 
standing the  parties  to  the  contract  had  vol- 
untarily rescinded  the  same. 

There  is  no  allegation  in  the  record. that 
the  commissioners'  court  was  threatening 
to  pay  any  money  to  the  abstract  company, 
or  that  the  abstract  company  was  demand- 
ing any  money  from  the  commissioners' 
court,  except  upon  the  alleged  contract.  This 
contract  having  been  rescinded,  the  court  did 
not  err  in  sustaining  the  motion  to  dismiss 
this  cause  for  the  reasons  stated.  The  right 
of  appellants  to  the  Injunction  sought  by 
them  depended  upon  their  establishing  the 
Invalidity  of  the  alleged  contract  Said  con- 
tract having  been  voluntarily  rescinded,  the 
question  of  its  validity  became  a  moot  ques- 
tion, and  the  courts  will  not  adjudicate  such 
questions. 

The  appellees  paid  all  costs  up  to  and  In- 
cluding Judgment  of  dismissal. 

For  the  reasons  stated,  motion  for  rehear- 
ing is  overruled. 

Motion  overruled. 


BUCHANAN-VAUGHAN     AUTO       CO.     v. 
WOOSLEX.     (No.  2221.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
Dec.   11,  1919.) 

1.  Coubts  <8=*>516.  —  Whx  enjoin  suit  be- 
tween CITIZENS  PROSECUTED  IN  ANOTHKB 
STATE  TO  AVOID  LOCAL  LAW. 

Court  of  Texas  will  enjoin  suit  for  personal 
property  and  damages  between  citizens  of  Texas 
brought  in  Arkansas,  if  under  the  law  that  Tex- 
as courts  would  apply  there  would  be  a  defense 
of  innocent  purchaser,  but  no  defense  under  the 
law  that  Arkansas  courts  would  apply. 

2.  Chattel  mortgages  «=>6— Title  to  auto- 
mobile PASSED  NOTWITHSTANDING  RESERVA- 
TION THEREOF  TILL  PAYMENT. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  5654,  a  contract  of  sale  of  an  auto  in  Texas, 
where  the  contract  was  made  and  was  to  be  per- 
formed, passed  title,  leaving  in  the  seller  no 
other  interest  than  that  of  lienor,  notwithstand- 
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ing  provision  reserving  title  to  the  teller  till 
paid  for. 

3.  Contbacts  €=»2,  144— Validity  and  oon- 
stkuotiow  of  texas  contract  diteem1nkd 
by  Texas  law. 
Arkansas  courts  will,  as  Texas  courts  would 
in  a  like  controversy,  apply  the  laws  of  Texas 
in  determining  the  validity,  interpretation,  and 
construction  of  a  contract  made  and  to  be  per- 
formed in  Texas. 

Appeal  from  District  Court,  Bowie  Comity; 
R.  W.  Rogers,  Special  Judge. 

Suit  by  J.  D.  Woosley  against  tbe  Buchan- 
an-Vaughan  Auto  Company.  From  an  order 
overruling  motion  to  dissolve  a  temporary  in- 
junction, defendant  appeals.  Reversed,  ren- 
and  remanded  with  Instructions. 


This  appeal  is  from  an  order  of  the  special 
judge  of  the  Bowie  county,  Tex.,  district 
court  overruling  a  motion  by  the  appellant 
auto  company  to  dissolve  a  temporary  injunc- 
tion restraining  It  from  further  prosecuting 
a  suit  it  had  commenced  against  appellee  in 
the  Miller  county,  Ark.,  circuit  court  to  re- 
cover possession  of  an  automobile  it  sold  to 
one  Parker,  .and  damages  for  detaining  it, 
or,  in  the  alternative,  for  the  value  (alleged 
to  be  $700)  of  said  car  and  such  damages. 
The  motion  was  disposed  of  by  the  special 
judge  on  the  pleadings  of  the  parties  and 
certain  affidavits  presented  by  them.  From 
those  pleadings  and  affidavits  it  appeared 
that  on  August  29,  1019,  appellant,  a  corpo- 
ration under  the  laws  of  Texas,  engaged  In 
business  in  Bald  Bowie  county,  sold  a  second- 
hand Velie  automobile  to  said  Parker,  a  resi- 
dent of  Texas,  but  in  business  in  said  Miller 
county  as  a  dealer  In  automobiles,  taking 
therefor  Parker's  promissory  note  for  $700, 
payable  at  a  named  bank  in  said  Bowie 
county,  30  days  after  its  date,  to  wit,  said 
August  29, 1919.  The  note  contained  a  stipu- 
lation that  the  title  to  the  automobile  should 
remain  in  appellant  until  it  was  fully  paid  for. 
It  (the  note)  was  never  registered  or  recorded 
in  either  Texas  or  Arkansas.  The  sale  to 
Parker  was  made  in  Texas,  but  the  auto  com- 
pany expected,  when  It  sold  and  delivered  the 
car,  that  Parker  would  remove  It  to  his  place 
of  business  in  Arkansas.  Parker  did  that, 
and  the  car,  when  It  was  not  being  used,  re- 
mained at  his  said  place  of  business  until 
September  6,  1919,  when  he  sold  it  to  ap- 
pellee for  an  Oakland  car  and  $250  in  cash'. 
Appellee  at  the  time  also  resided  in  Texas, 
but  his  place  of  business  adjoined  Parker's 
In  Arkansas.  The  contract  by  which  Parker 
sold  the  Velie  car  to  appellee  was  made  at 
Parker's  place  of  business  in  Arkansas,  but 
by  the  terms  thereof  Parker  was  to  deliver, 
and  did  deliver,  the  Velie  car  to  appellee  at 
the  hitter's  residence  in  said  Bowie  county, 
where  appellee  was  to  deliver,  and  did  de- 


liver, the  Oakland  car  to  Parker.  The  lat- 
ter, shortly  after  the  transaction  with  ap- 
pellee, was  adjudged  to  be  a  bankrupt  It 
seems  about  that  time  he  left  Bowie  county, 
and  his  residence  was  unknown  to  appellant 
at  the  time  it  commenced  its  said  suit  against 
appellee  in  the  Miller  circuit  court  In  his 
petition  for  the  injunction,  Woosley  alleged 
that,  at  the  time  he  purchased  and  paid  Park- 
er for  the  Velie  car,  he  bad  no  notice,  "actual 
or  constructive,  of  the  claim,  interest  or  title" 
of  the  auto  company,  and  further  alleged: 

"That  under  the  laws  of  the  state  of  Arkan- 
sas the  plaintiff  cannot  successfully  defend  said 
suit  on  the  ground  of  being  an  innocent  pur- 
chaser of  said  automobile  for  value  without  no- 
tice, nor  has  he  any  other  defense  to  the  defend- 
ant's suit  now  pending  in  the  circuit  court  of 
Miller  county,  Ark.,  under  the  laws  of  the  state 
of  Arkansas.  That  the  Supreme  Court  of  the 
state  of  Arkansas  holds  that  the  contract  be- 
tween W.  P.  Parker  and  Buchanan-Vaughan 
Auto  Company  is  a  conditional  sale  and  that 
the  title  remains  in  the  Buchanan-Vaughan 
Auto  Company  and  that  they  have  the  right  to 
recover  the  possession  of  automobile  in  con- 
troversy in  the  hands  of  any  person  in  which  it 
is  found,  even  though  such  person  may  be  an 
innocent  purchaser  for  value  without  any  notice 
either  actual  or  constructive  of  the  claim  of  the 
defendants.  That  the  defendants  knew  at  the 
time  of  the  filing  of  their  suit  in  the  circuit  court 
of  Miller  county,  Ark.,  that  they  could  not  re- 
cover the  possession  or  title  nor  damages  for 
the  detention  of  said  automobile  in  the  courts 
of  Texas;  but  believing  that  the  laws  of  tbe 
state  of  Arkansas  would  permit  them  to  re- 
cover the  title  and  possession  of  said  automobile 
and  damages  for  its  detention,  instituted  said 
suit  in  the  circuit  court  of  Miller  county,  Ark., 
and  obtained  service  on  the  plaintiff  in  Miller 
county,  Ark.,  in  fraud  of  the  legal  rights  of  the 
plaintiff  to  be  sued  in  the  jurisdiction  of  his 
residence  and  in  the  jurisdiction  of  all  parties 
to  this  suit." 

A  L.  Burford,  of  Texarkana,  for  appellant. 
Wheeler  &  Robinson,  of  Texarkana,  for  ap- 
pellee. 

WILLSON,  C.  J.  (a'fter  stating  the  facts  as 
above).  [1]  If  it  was  true,  as  appellee  al- 
leged it  was,  that  he  was  an  "Innocent  pur- 
chaser" of  the  automobile,  and  that  because 
he  was  such  a  purchaser  he  was  entitled 
by  the  law  the  Texas  courts  would  apply 
to  the  case  to  protection  against  the  claim 
of  the  auto  company,  and  if.  it  was  also 
true,  as  appellee  further  alleged  It  was, 
that  notwithstanding  he  was  such  a  pur- 
chaser, he  was  not  entitled  to  protection 
against  said  claim  by  the  law  the  Arkansas 
courts  would  apply  to  the  case,  the  special 
judge  did  not  err  when  he  overruled  the  auto 
company's  motion  to  dissolve  the  injunction. 
15  C.  J.  1184;  14  R.  O.  L.  412  to  416;  7  R. 
C.  L>.  1070.  Therefore  the  judgment  should 
not  be  disturbed  if  it  appears:  (1)  That  ap- 
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pellee  was  an  "Innocent  purchaser"  of  the 
automobile  within  the  meaning  of  the  law; 
(2)  that  because  he  was  such  a  purchaser  he 
would  be  entitled  by  force  of  law  the  Texas 
courts  would  apply  to  protection  in  a  suit  by 
the  auto  company  against  him ;  and  (3)  that 
the  fact  that  he  was  such'  a  purchaser  will 
not  by  force  of  law  the  Arkansas  courts  will 
apply  to  the  case  entitle  him  to  protection  in 
the  suit  brought  by  the  auto  company  against 
him  in  that  state. 

[2]  We  think  it  sufficiently  appears  In  the 
record  that  appellee  was  an  "innocent  pur- 
chaser," for  it  was  shown  that  he  paid  Park- 
er a  valuable  consideration  for  the  automo- 
bile, believing  in  good  faith  that  Parker  own- 
ed it,  and  without  notice  of  any  kind  that 
the  auto  company  had  or  claimed  an  Interest 
in  it 

The  automobile  was  in  Texas  at  the  time 
the  auto  company  sold  it  to  Parker,  and 
the  contract  covering  the  sale  thereof  was 
made  and  was  to  be  performed  in  Texas.  By 
force  of  the  laws  of  Texas  the  contract  oper- 
ated as  a  chattel  mortgage  only,  even  as  be- 
tween the  parties,  notwithstanding  the  res- 
ervation by  the  auto  company  to  itself  of  the 
title  to  the  automobile  until  Parker  paid  for 
it  Vernon's  Statutes,  art  5664;  Crews  v. 
Harlan,  99  Tex.  93,  87  S.  W.  656,  13  Ann.  Cas. 
863 ;  Harllng  v.  Creech,  88  Tex.  300,  31  S.  W. 
357;  Hall  v.  Machine  Co.,  33  Tex.  Civ.  App. 
526,  77  S.  W.  1054.  Such  being  the  effect  of 
that  contract  by  the  law  the  Texas  courts 
would  apply,  they  would  hold  that  the  title 
to  the  automobile  passed  to  Parker,  and  that 
the  only  interest  the  auto  company  bad  left 
in  the  car  was  that  of  a  lienor. 

[3]  The  testimony  in  the  record  to  show 
the  law  the  Arkansas  courts  would  apply  in 
determining'  the  validity  and  legal  effect  of 
said  contract  consists  (1)  of  the  statement  of 
an  attorney  acquainted  with  the  laws  of  that 
state  and  the  practice  in  said  courts,  and  (2) 
of  the  decision  of  the  Arkansas  Supreme 
Court  in  Public  Parks  Amusement  Co.  v. 
Embree-McLean  Carriage  Co.,  decided  in  1897 
and  reported  in  64  Ark.  29,  40  S.  W.  582.  It 
will  not  be  necessary  to  refer  further  to  the 
statement  of  said  attorney  in  the  record,  as 
the  parties  agree  that  the  opinion  in  the  case 
specified  "is  the  latest  expression  of  the 
courts  of  Arkansas  with  reference  to  the  ques- 
tion of  law  therein  discussed  and  involved, 
and  that  it  is  now  and  was  at  the  time  of  the 
Institution  of  this  suit  the  law  governing  the 
question  therein  Involved  in  the  State  of 
Arkansas." 

In  the  case  specified,  the  carriage  com- 
pany, in  Missouri,  sold  certain  carts  to  the 
amusement  company,  taking  its  promissory 
notes  for  the  purchase  price.  The  notes  con- 
tained a  stipulation  that  the  title  to  the  carts 
should  remain  in  the  carriage  company  until 
they  were  paid.  By  the  law  of  Missouri  the 
reservation  by  the  carriage  company  of  the 
title  to  the  carts  was  valid  as  between  it  and 


the  amusement  company,  but  was  Invalid  as 
against  third  persons  unless  the  contract  evi- 
dencing it  was  reduced  to  writing,  acknowl- 
edged, and  duly  recorded.  After  it  purchased 
the  carts,  the  amusement  company  carried 
them  to  Arkansas  and  there  conveyed  them 
to  a  trustee  to  secure  a  debt  It  owed  one  But- 
ler, who  intervened  in  the  replevin  suit 
brought  by  the  carriage  company,  claiming 
that  he  stood  in  the  attitude  of  and  was  en- 
titled to  protection  as  an  innocent  purchaser 
of  the  carts.  In  affirming  a  Judgment  in 
favor  of  the  carriage  company,  the  Arkansas 
Supreme  Court  said: 

"The  statute  of  Missouri  requiring  the  record 
in  that  state  of  an  instrument  by  which  title 
to  personal  property  is  retained  in  the  vendor 
thereof,  until  payment  therefor  is  fully  made, 
to  give  it  validity  against  creditors,  has  no  op- 
eration op  effect  in  Arkansas.  By  the  laws  of 
Missouri,  as  provided  in  this  case,  the  reserva- 
tion of  title  by  the  seller  until  the  property  is 
paid  for,  though  Invalid  as  against  third  persons, 
unless  the  contract  is  reduced  to  writing,  ac- 
knowledged, and  duly  recorded,  is  valid  as  be- 
tween the  parties ;  and  if  the  purchaser  holding 
possession  under  such  a  conditional  sale,  brings 
the  property  into  Arkansas,  and  here  sells  it  to 
a  third  person,  the  title  of  the  latter  cannot 
prevail  against  that  of  the  original  vendor,  un- 
der the  laws  of  Missouri.  Weinstein  v.  Freyer, 
03  Ala.  257,  9  So.  285  [12  I*  R.  A.  700],  and 
cases  cited.  Under  the  settled  decisions  of  this 
court,  where  the  vendor  of  personal  property 
expressly  retains  the  legal  title  in  himself  until 
the  purchase  money  is  paid,  no  title  passes  to 
the  purchaser  by  the  delivery  of  possession,  and 
he  can  convey  none  to  a  subsequent  purchaser, 
though  without  notice,  until  the  purchase  money 
is  paid.  *  *  *  The  contract  in  this  case  was 
made  and  was  to  be  performed  in.  Missouri 
This  being  true,  the  laws  of  Missouri  must  gov- 
ern as  to  the  validity,  interpretation,  and  con- 
struction of  the  contract" 


The  effect  of  the  decision,  as  we  under- 
stand It,  is  to  show  that  in  the  auto  com- 
pany's suit  against  appellee  pending  in  the 
Miller  county  circuit  court  the  courts  of 
Arkansas  will,  as  the  Texas  courts  would  in 
a  like  controversy,  apply  the  laws  of  Texas 
in  determining  the  validity,  Interpretation, 
and  construction  of  the  contract  between  the 
auto  company  and  Parker.  It  seems  there- 
fore that  the  Arkansas  courts,  In  the  trial  of 
the  auto  company's  said  suit  will  not  hold, 
as  their  laws  would  require  them  to  had  the 
transaction  occurred  in  that  state,  that  the 
title  to  the  automobile  remained  In  the  auto 
company  until  Parker  paid  for  It  but  will 
hold,  as  the  Texas  courts  would,  that  the 
title  passed  to  Parker,  and  that  the  auto 
company  had  no  other  claim  to  the  car  than 
that  of  a  mortgagee  without  right  of  posses- 
sion. The  contract  between  appellee  and 
Parker  was  made  and  was  to  be,  and  it  was, 
performed  in  part  in  Arkansas.  Therefore 
the  Texas  courts  would  treat  it  as  an  Arkon- 
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sas  contract,  notwithstanding  it  was  to  be 
and  was  partly  performed  In  Texas,  and  In 
determining  Its  meaning  and  effect  would  loot, 
as  would  the  courts  of  Arkansas  to  the  law 
of  Arkansas.  Ry.  Co.  v.  Harris,  1  White  & 
W.  Civ.  Cas.  Ct  App.  f  1257;  Tel.  Co.  v. 
Douglass,  104  Tex.  66,  133  S.  W.  877;  12  a 
J.  451;  9  Cyc.  684.  So,  It  seems,  If  by  the 
laws  of  Texas  appellee,  because  he  was  an 
"innocent  purchaser"  of  the  car,  was  en- 
titled to  protection  against  the  claim  of  the 
auto  company,  protection  would  be  accorded 
to  him  by  the  Texas  courts  and  the  Arkansas 
courts  alike;  and  if  by  those  laws  he  was 
not  entitled  to  such  protection,  said  courts 
would  deny  it  to  him  alike.  It  appears  there- 
fore that  appellee  was  not  entitled  to  the  re- 
lief he  obtained ;  and  hence  that  the  special 
judge  erred  when  he  overruled  the  motion  to 
dissolve  the  Injunction. 

His  judgment  will  be  reversed,  and  Judg- 
ment dissolving  the  injunction  and  remand- 
ing the  cause,  with'  Instructions  to  dismiss 
appellee's  suit,  will  be  here  rendered. 


BUTLER  et  al.  v.  CITY  OP  CONROE  et  al 
(No.  534.) 

(Court  of  Civil  Appeals  of  Texas.     Beaumont. 

Feb.  10,  1020.     Rehearing  Denied 

Feb.  18, 1020.) 

1.  Municipal  corporations  <&=821  (26)— Neg- 
ligence Or  INJURED  PEDESTRIAN  IN  CHOICE 
OF  WAT  A  JURY  QUESTION. 

A  question  of  negligence  of  a  pedestrian 
in  walking  on  a  sidewalk  known  to  be  obstruct- 
ed, rather  than  in  the  street,  held  for  the  jury. 

2.  Municipal  CORPORATIONS  <8=»805(1)— Pk- 
DESTBIAN  KNOWING  OF  OBSTRUCTION  ACBOSB 
SIDEWALK  MUST  USE   ORDINARY   CABS. 

If  a  pedestrian  knows  of  an  obstruction 
across  a  sidewalk,  and  fails  to  use  ordinary 
care,  and  is  injured  thereby,  his  negligence  bars 
recovery. 

Z.  Municipal  corporations  <g=»821(23)— NEG- 
LIGENCE OF  PEDESTRIAN  FALLING  OVER 
KNOWN    OBSTRUCTION    A   JURY    QUESTION. 

Negligence  of  pedestrian,  injured  by  falling 
over  a  known  obstruction  across  the  sidewalk, 
held  a  question  for  the  jury. 

Appeal  from  District  Court,  Montgomery 
County;   D.  F.  Singleton,  Judge. 

Action  by  Mrs.  Joe  Butler  and  husband 
against  the  City  of  Conroe  and  another. 
From  a  judgment  for  defendants,  plaintiffs 
appeal.    Reversed  and  remanded. 

A.  L.  Kayser,  of  Conroe,  and  Adams  & 
Young,  of  Crockett,  for  appellants. 

W.  N.  Foster  and  R  J.  Sullivan,  both  of 
Conroe,  for  appellees. 


WALKER,  J.  Appellants,  Mrs.  Joe  Butler 
and  her  husband,  Joe  Butler,  sued  the  city 
of  Conroe  and  the  Conroe  Gin,  Ice  &  Light 
Company  for  damages  for  injuries  received 
by  Mrs.  Butler  In  falling  over  a  pole  lying 
across  a  public  and  used  sidewalk  in  the 
city  of  Conroe.  Mrs.  Butler  testified,  in  part, 
as  follows: 

"I  was  injured  February  13,  1917.  I  had 
company,  and  started  the  family  to  eating  sup- 
per, and  then  left  home  to  go  to  the  store  for 
a  box  of  crackers,  and  on  leaving  gate  saw  a 
door  of  the  Catholic  Church  across  the  street 
open,  and  I  went  across  and  closed  the  door, 
which  threw  me  late.  '  This  pole  was  lying  there 
in  the  shadow.  I  ran  over  to  Mr.  Beokley'a 
store  and  got  a  box  of  crackers,  and  wanted  to 
get  home  in  time  for  Mr.  Butler  to  get  his  sup- 
per on  time;  consequently  I  ran  into  the  pole.. 
I  had  nothing  else  on  my  mind  but  getting  the 
crackers.  I  fell  down  and  my  arm — I  didn't 
think  It  was  very  bad  until  I  got  in  the  house 
and  found  it  was  just  hanging  loose.  *  *  *  I 
certainly  did  see  that  pole  when  it  was  first 
taken  down.  It  was  left  directly  in  the  shadow 
of  the  other  pole  that  they  put  up.  It  lay  there 
right  across  the  sidewalk,  *  *  *  just  like 
they  drawed  it  out  and  put  the  other  pole  in, 
and  it  was  left  there  for  an  indefinite  length  of 
time,  right  in  the  shadow  of  the  pole,  which 
would  have  looked  just  like  the  shadow,  and  I 
couldn't  exactly— it  didn't  look  like  a  pole.  I 
saw  Mr.  James  [a  servant  of  the  Conroe  Gin, 
Ice  &  Light  Company]  take  the  pole  down  and 
saw  him  working  sitting  on  the  pole — when  he 
got  through,  went  away,  and  left  the  pole  right 
at  that  same  position.  James  works  for  the 
electric  light  people.  I  said  the  pole  was  lying 
right  in  the  shadow  of  the  other  pole  he  put  up. 
The  light  hangs  out  on  the  other  side  across  the 
street,  and  naturally  throws  the  shadow  across 
the  pole  up  the  other  way.  *  *  •  I  went 
after  a  box  of  crackers,  and  I  came  running 
with  them,  and  I  did  not  have  it  [the  pole]  in 
my  mind.  I  had  getting  home  with  the  crackers 
in  my  mind.  I  was  not  thinking  about  the  pole 
at  alL  I  did  not  have  anything  on  my  mind  at 
all,  but  getting  right  home  and  getting  supper 
ready.  If  I  had  thought  about  the  pole,  I  cer- 
tainly wouldn't  have  fallen  over  it  *  *  ♦  The 
pole  was  between  my  house  and  Mr.  Beakley's 
store,  lying  right  across  the  sidewalk.  *  *  • 
It  extended  entirely  across  the  sidewalk,  which 
is  now  in  front  of  Ike  Ashe's  house,  and  it  lay 
right  exactly  in  the  shadow  of  the  new  pole  that 
was  put  up  there.  It  stayed  right  in  that 
shadow  there  the  entire  time  from  the  time  un- 
til the  16th  of  February.  I  hurt  my  arm  on 
the  13th.  It  stayed  there  until  the  16th  at  5 
o'clock.  It  positively  never  had  been  moved 
from  that  position  in  the  shadow  of  the  pole 
that  they  put  up  immediately  across  the  side- 
walk all  that  time  until  three  days,  two  or  three 
days,  after  I  received  my  injury.  *  *  •  It 
certainly  did  stay  in  that  particular  position 
for  several  weeks.  *  *  *  I  knew  that  the 
pole  was  there  all  the  time.  I  had  passed  over 
that  pole  before.  I  had  not  stumbled  over  that 
pole  before;  stepped  over  it  in  the  daytime,  I 
couldn't  tell  you  how  many  times.  Time  and 
time  again  I  had  passed  right  over  that  pole,  but 
not  over  the  shadow." 
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Witness  farther  testified  that,  when  she 
left  Beakley's  store  and  got  near  enough, 
she  did  not  see  the  shadow,  and  did  not  see 
anything.  She  was  looking  right  at  her 
house,  and  was  going  as  fast  as  she  could. 
At  this  place  many  of  the  citizens  used  the 
street,  Instead  of  the  sidewalk.  Joe  Butler, 
one  of  the  plaintiffs,  testified: 

"That  sidewalk  was  generally  and  customarily 
used  by  the  public.  The  street  is  constantly 
used  by  vehicles.  ♦  *  *  The  sidewalk  in  ques- 
tion is  ordinarily  and  customarily  used  by  pe- 
destrians going  back  and  forth." 

[1]  On  these  facts  the  trial  court  Instruct- 
ed a  verdict  for  the  defendants.  They  seek 
to  sustain  this  instruction  on  two  grounds: 
First,  that  Mrs.  Butler  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law  in 
using  the  sidewalk  rather  than  the  street; 
and,  second,  that  she  was  guilty  of  contribu- 
tory negligence  in  falling  to  keep  a  proper 
lookout  for  the  pole  which  she  knew  to  he 
across  the  sidewalk.  The  first  point  has  been 
directly  decided  against  appellees.  In  Ball 
v.  City  of  El  Paso,  B  Tex.  Civ.  App.  221,  23 
S.  W.  835,  Justice  Fly,  speaking  for  the  court, 
said: 

"Cities  and  towns  are  held  responsible  for 
the  condition  -of  their  streets  and  sidewalks,  and 
they  cannot  be  permitted  to  shield  themselves 
from  the  charge  of  negligence  in  this  respect 
by  making  the  defense  that  the  person  injured 
might  have  gone  to  his  point  of  destination  by 
some  other  route.  •  •  •  Even  if  it  had  been 
incumbent  on  appellant  to  have  gone  by  a  differ- 
ent street,  his  act  in  going  where  he  did  was 
not  in  itself  such  want  of  care  as  would  justi& 
a  judge  in  taking  the  question  from  the  jury 
and  telling  them  it  was  negligence." 

[2]  The  second  issue  is  of  more  difficulty. 
If  a  pedestrian  knows  of  an  obstruction 
across  a  sidewalk,  and  falls  to  use  ordinary 
care  for  his  own  safety,  and  is  injured- there- 
by, he  is  guilty  of  contributory  negligence, 
and  cannot  recover.  But,  as  we  construe  the 
decisions  of  our  courts,  as  well  as  of  other 
states,  this  is  a  question  of  fact,  to  he  decid- 
ed by  the  jury.  As  said  by  Justice  Head  in 
City  of  Denison  v.  Sanford,  2  Tex.  Civ.  App. 
661,  21  S.  W.  784: 

"It  is  well  settled  in  this  state  that  knowledge 
of  the  defect  by  an  injured  traveler  prior  to  the 
injury  is  not  conclusive  evidence  of  negligence 
on  his  part.  The  question  of  contributory  neg- 
ligence thus  raised  is  one  for  .the  jury  under  the 
circumstances  of  the  particular  case.  Railway 
Co.  v.  Gascamp,  69  Tex.  645,  7  S.  W.  227;  City 


of  Galveston  v.  Hennis,  72  Tex.  558,  11  S.  VF. 
29,  3  Am.  St  Rep.  828;  City  of  Austin  v.  Rite, 
72  Tex.  391,  9  S.  W.  884." 

See,  also,  Lee  v.  Railway  Co.,  89  Tex.  583. 
36  S.  W.  63. 

Zoellner  v.  City  of  Fond  du  Lac,  147  Wis. 
300,  133  N.  W.  35,  was  a  suit  for  personal 
Injuries  sustained  by  plaintiff.  He  knew  of 
the  defect  in  the  sidewalk.  Discussing  this 
issue,  the  Supreme  Court  of  Wisconsin  said: 

"He  [the  plaintiff]  was  in  company  with  his 
daughter.  *  •  •  Presumably  his  attention  was 
somewhat  engrossed  by  what  he  was  doing  and 
by  the  fact  of  companionship ;  and  if  they  were 
conversing  as  the  daughter  testified,  that  would 
be  sufficient  to  account  for  his  not  remembering 
the  condition  of  the  walk.  While  the  explana- 
tory circumstances  tending  to  excuse  forgetfol- 
ness  are  not  of  the  strongest  character,  yet  they 
are  sufficient  to '  constitute  a  question  for  the 
jury.  *  *  *  The  mere  fact  that  plaintiff  knew 
of  the  defect  in  the  sidewalk  and  still  used  it 
would  not  conclusively  establish  contributory 
negligence." 

We  believe  the  correct  rule  is  thus  an- 
nounced by  the  Supreme  Court  of  Wisconsin 
in  Petrich  v.  Union,  117  Wis.  46,  93  N.  W. 
819: 

"A  traveler,  knowing  of  the  existence  of  a  de- 
fect in  the  highway,  may  temporarily  forget  the 
existence  of  such  defect,  and  yet  be  in  the  exer- 
cise of  ordinary  care ;  that  it  will  be  presumed, 
in  the  absence  of  evidence  to  the  contrary,  that 
he  remembered  the  defect,  and  was  negligent  in 
falling  into  it,  but  that  this  presumption  will 
give  way  to  explanatory  circumstances  appear- 
ing in  the  evidence,  showing  a  reasonable  excuse 
for  f orgetfulness ;  and  that,  when  such  dream- 
stances  are  shown,  the  question  is  one  for  tie 
jury." 

See,  also,  Robertson  v.  City  of  Waukon,  13S 
Iowa,  25,  115  N.  W.  482;  Gibbs  v.  City  of 
Monett,  163  Mo.  App.  105,  145  S.  W.  811; 
City  of  Montgomery  v.  Ross,  195  Ala.  362, 
70  South.  634. 

[S]  Hence,  on  this  record  as  reflected  by 
this  opinion,  the  mere  fact  that  Mrs.  Butler 
momentarily  forgot  this  obstruction  across 
the  sidewalk  does  not  convict  her  of  con- 
tributory negligence  as  a  matter  of  law.  On 
both  Issues  discussed  by  us,  this  is  a  ques- 
tion of  fact  for  the  Jury. 

For  the  error  committed  by  the  court  in 
Instructing  a  verdict  for  the  appellees,  tils 
cause  is  reversed  and  remanded  for  a  new 
trial. 
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WAHL  v.  RAMSEY  559 

(tit  8.W.) 

M.  W.  Stanton  and  M.  Y.  Ward,  both  of 
El  Paso,  for  appellant 

Chas.  Owen,  Jno.  F.  Weeks,  and  McKenzle 
&  Loose,  all  of  El  Paso,  for  appellee. 


X.    Pasties   4J=»56— PLAiNnrt  permitted   to 

-A_MEND  TO  ASSERT  DIFFERENT  CAUSES  01*  A0- 
TIOM  AGAINST  FABTIE8  INTERPLEADED  BT 
ORIGINAL  DEFENDANTS. 

Where  plaintiff  sued  a  liquor  company  for 
trie  price  of  a  saloon  business  and  it  inter- 
pleaded W.  and  wife  on  a  note  given  for  the 
price  of  such  business  and  disclaimed  any  in- 
terest in  the  note  or  amount  due,  plaintiff  was 
properly  permitted,  after  citing  W.  and  wife, 
to  amend  and  assert  a  cause  of  action  against 
then  on  the  note. 

2.  Bills  and  notes  «=»443(1)— Action  on 
woti  maintainable  bt  equitable  owneb 
hot  named  as  payee. 

Where  plaintiff  sold  a  saloon  business  to 
defendants  and  had  the  note  for  the  price  made 
payable  to  a  liquor  company,  to  which  he  ex- 
pected to  sell  the  note,  he  was  the  equitable 
•owner,  and  could  sue  on  the  note  in  his  own 
name. 

S.  Election  of  remedies  4J=»11— No  election 

OF    REMEDIES    BT    SELLER    FIRST    SUING    FOB 
PRICE  OF  BUSINESS  INSTEAD  OF  ON  NOTE. 

Where  plaintiff  sold  a  saloon  business  to 
defendants  and  had  the  note  for  the  price  made 
payable  to  a  liquor  company  to  which  he  ex- 
pected to  Bell  it,  there  was  no  election  of  rem- 
edies, preventing  suit  on  the  note,  by  first  su- 
ing the  liquor  company  for  the  price  of  the 
business  sold,  but  merely  a  mistake  of  remedy. 

4.  Bills  and  notes  «=»489(7>— Variance  be- 
tween  PETITION  AND   NOTE  FATAL. 

There  was  a  fatal  variance  between  a  note 
reciting  that  it  was  given  in  payment  of  a 
liquor  business  purchased  from  a  third  party 
and  a  petition  alleging  that  it  was  given  in  con- 
sideration of  a  business  sold  by  plaintiff  to  de- 
fendant, and  not  showing  that  the  note  was  ne- 
gotiable, or  that  it  was  secured  by  a  chattel 
mortgage  or  payable  at  a  bank. 

C  Appeal  and  error  «=930(3)  — No  pre- 
sumption IN  FAVOR  OF  VERDICT  AS  TO  ISSUE 
ON  WHICH  THERE  WAS   NO  EVIDENCE. 

There  was  no  presumption  on  appeal  In  fa- 
vor of  the  verdict  under  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art  1986,  as  to  the  issue,  not 
submitted  to  the  jury,  of  the  discharge  of  a 
surety  by  dissipation  of  the  chattel  mortgage 
security,  where  there  was  no  affirmative  evi- 
dence to  establish  what  became  of  the  property. 

Higglns,  J.,  dissenting. 

Appeal  from  District  Court  El  Paso  Coun- 
ty; Ballard  ColdweU,  Judge. 

Action  by  L.  O.  Ramsey  against  the  Qold- 
oft  Liquor  Company,  which  interpleaded 
-George  W.  Wahl  and  another.  From  the 
Judgment  defendant  Mrs.  George  W.  Wahl 
appeals.    Reversed  and  remanded. 


Statement  of  the  Case. 

HARPER,  C.  J.  On  March  IS,  1915,  I*  O. 
Ramsey  filed  bis  original  petition  in  this 
suit  against  the  Goldoft  Liquor  Company,  a 
corporation,  In  which  he  alleged  his  cause  of 
action  to  be  suit  for  $1,250,  agreed  price  of 
a  certain  saloon  business,  goods  in  stock, 
etc.,  sold  by  plaintiff  to  defendant.  The 
Qoldoft  Liquor  Company  answered  to  the 
merits,  and  set  up  the  note  which  is  the 
basis  of  the  Judgment  appealed  from,  and 
interpleaded  appellant  Mrs.  Geo.  W.  Wahl, 
and  Geo.  W.  Wahl  the  makers,  prayed  judg- 
ment over  against  them  In  case  plaintiff 
should  recover  against  the  company.  De- 
fendants answered  the  latter  pleading  by 
general  and  special  exceptions  and  general 
denial.  Plaintiff  then  filed  first  second,  and 
third  amended  petitions,  bat  defendants 
were  not  made  parties  to  the  original  cause 
of  action  by  any  of  these  pleadings.  June 
18,  1918,  by  amicus  curias,  filed  notice  was 
given  that  no  service  had  been  had  upon  the 
Wahls.  Whereupon  plaintiff  filed  his  fourth 
amended  original  petition  August  8,  1918, 
making  the  Wahls  parties  and  also  Terrell,  ■ 
trustee  for  Goldoft  Liquor  Company,  which 
had  In  the  meantime  become  a  bankrupt  and 
citation  Issued  accordingly,  shown  to  be 
served  August  16,  1918.  Thereafter,  on 
March  31,  1919,  the  fifth  amended  original 
petition  was  filed  upon  which  the  case  went 
to  trial.  By  this  petition  plaintiff  declared 
that  the  liquor  business  and  goods,  etc.,  de- 
scribed in  the  first  pleadings,  were,  about 
May  28,  1914,  sold  to  G.  W.  Wahl  for  $1,- 
250,  and  that  the  latter— 

"joined  by  his  mother,  Mrs.  G.  W.  Wahl,  made, 
executed,  and  delivered  to  the  plaintiff  for  and 
in  consideration  of  the  purchase  price  of  said 
stock  of  liquor  their  certain  promissory  note  for 
the  Bum  of  $1,250,  due  six  months  after  date, 
but  inasmuch  as  plaintiff  intended  to  sell  said 
note  to  Goldoft  liquor  Company,  the  note  for 
convenience  was  made  payable  to  the  Goldoft 
Liquor  Company,  but  the  plaintiff  represents 
that  the  sale  of  said  note  to  Goldoft  Liquor 
Company  was  never  consummated,  and  that  Bald 
company  was  holding  said  note  as  trustee  tor 
plaintiff,  who  is  the  owner  of  same,  both  legal 
and  equitable;    that  the  note  draws  interest  at 
the  rate  of  10  per  cent  per  annum,  and  pro- 
vides for  10  per  cent,  attorney's  fees  in   case, 
suit  is  brought  on  it" 

In  farther  description  it  Is  further  alleged.  •. 

"The  Goldoft  Liquor  Company,  acting  through 
its  agent  and  duly  authorized  representative, 
transferred  said  note  without  recourse  to  T...  O. 
Ramsey,  and  that  said  transfer  was  placed  upon 
the  back  of  said  note  in  substantially  the  follow- 
ing language,   'Pay   to   I*   O.  Bamsey    without 
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recourse  on  us,'  signed  Goldoft  liquor  Co.,  by 

,  its  general  manager." 

Then  follows  the  allegation  that  it  had 
been  lost.  Terrell,  as  trustee,  disclaimed 
any  Interest  in  the  note.  George  W.  Wahl 
answered  by  general  and  special  exceptions, 
general  denial,  specially  denied  that  the  note 
was  ever  transferred  or  assigned  or  delivered 
to  plaintiff.  That  the  alleged  agreement, 
-whereby  defendants  became  liable  to  plaintiff 
Instead  of  the  payee  in  the  note,  is  barred 
by  the  statute  of  two-year  limitation.  No 
consideration,  in  that  the  plaintiff  took  pos- 
session of  the  license  and  other  property 
and  sold  same  to  one  Duran,  for  which  there 
is  accord  and  satisfaction.  Mrs.  G.  W.  Wahl 
adopted  the  pleadings  of  her  codefendant. 
That  there  was  executed  a  chattel  mortgage 
to  said  Goldoft  Liquor  Company  upon  the 
property  described  to  secure  the  payment  of 
the  said  note.  That  it  was  primary  and 
first  security  for  its  payment  That  plaintiff 
appropriated  said  property  to  his  own  use. 
Wherefore  she,  being  simply  a  surety  on  the 
note,  is  thereby  discharged.  The  cause  was 
submitted  upon  special  issues,  and  upon  the 
verdict  judgment  was  entered  for  the  amount 
of  the  note,  interest,  and  attorney's  fees, 
from  which  Mrs.  G.  W.  Wahl  appeals. 

Opinion. 

[1]  It  is  urged  that  it  was  error  to  permit 
plaintiff  by  fifth  amended  petition  to  change 
the  nature  of  his  suit  as  to  parties  and  cause 
of  action.  Since  the  Goldoft  Liquor  Compa- 
ny and  the  trustee  in  effect  disclaimed  any 
interest  in  the  note  or  amount  due,  and  the 
appellants  having  been  made  parties  for  the 
limited  purpose  of  a  recovery  over  against 
them  by  the  liquor  company  in  case  Judg- 
ment was  recovered  against  it,  whilst  irregu- 
lar, we  can  see  no  reason  why  by  amendment 
the  cause  of  action  should  not  be  asserted 
against  them  after  citation.  Jolley  v.  Oliver, 
106  S.  W.  1151. 

[2]  The  plea  of  two-year  limitation  does 
not  apply  to  the  now  cause  of  action  being 
bottomed  upon  the  note.  The  agreement  to 
make  the  note  payable  to  the  Goldoft  Liquor 
Company  had  the  effect  to  make  it  the  legal 
owner  and  holder  of  the  note,  but  if  Ramsey 
was  in  fact  the  equitable  owner  he  could  sue 
in  his  own  name.  Guest  v.  Rhine,  16  Tex. 
649. 

[3]  There  was  no  election  of  remedies  by 
first  bringing  his  suit  against  the  liquor  com- 
pany for  the  amount  of  the  price  of  the  busi- 
ness sold,  instead  of  upon  the  note;  it  was 
simply  a  mistake  of  remedy.  The  record 
does  not  show  that  plaintiff  had  two  valid 
and  available  and  Inconsistent  remedies,  and 
undertook  to  pursue  one.  Therefore  there  is 
no  election.  Ins.  Co.  v.  Eggleston,  195  S.  W. 
942. 

[4]  The  next  is,  Is  there  such  a  variance 
between  the  note  described  In  the  pleadings 


and  the  one  introduced  as  to  be  fatal  to  a 
recovery?  The  note  declared  upon,  described 
in  the  original  statement  of  the  pleadings 
above,  is  a  demand  note,  etc.  The  note  in- 
troduced in  evidence  to  support  the  plea  is 
a  negotiable  promissory  note  for  $1,250, 
payable  to  the  f  rder  of  Goldoft  Liquor  Com- 
pany, with  the  recital: 

"This  note  is  further  secured  by  a  chattel 
mortgage  on  the  property  this  day  acquired 
from  the  Goldoft  Liquor  Company."  "This  note 
payable  at  the  Commercial  National  Bank  of 
El  Paso,  Texas." 

The  Indorsement  upon  the  note  Introduced 
is: 

"Pay  to  the  order  of  L  O.  Ramsey  without 
recourse  on  ua.  [Signed]  Goldoft  Liquor  Co., 
Inc." 

The<  pleading  is  that  the  note  was  given  in 
consideration  of  a  liquor  business  sold  by 
him  to  the  defendant  Geo.  W.  Wahl.  The 
note  recites  that  it  was  given  In  payment  of 
a  liquor  business  that  day  purchased  from 
the  Goldoft  Liquor  Company.  The  variance 
is  fatal  to  the  Judgment  Sweetzer,  Pem- 
broke &  Co.  v.  Claflln,  74  Tex.  667,  12  S.  W. 
395. 

[S]  It  Is  further  urged  that  Mrs.  G.  W. 
Wahl,  appellant  being  a  surety  on  the  note, 
and  the  Jury  having  so  found,  and  she  hav- 
ing pleaded  that  a  chattel  mortgage  was 
executed  to  secure  its  payment  upon  the 
property  sold,  for  which  the  note  was  exe- 
cuted as  sole  consideration,  and  It  further 
appearing  from  the  uncontradlctory  evidence 
that  this  security  was  dissipated  with  knowl- 
edge of  plaintiff,  and  no  diligence  shown  by 
plaintiff  in  applying  the  security  to  the  debt 
that  the  appellant  is  discharged.  This  issue 
was  not  submitted  to  the  Jury,  but  there  Is 
no  affirmative  evidence  to  establish  what  be- 
came of  this  property,  so  the  court  could 
not  find  this  Issue  in  favor  of  the  Judgment ; 
therefore  there  can  be  no  presumption  In  fa- 
vor of  the  verdict  upon  appeal  under  Rev. 
Stat.  (Vernon's  Sayles')  art  1985.  Kempner 
v.  Patrick,  43  Tex.  Civ.  App.  216,95  S.  W.51. 

There  are  other  questions  proposed  by  ap- 
pellant not  in  proper  form  of  assignments  of 
error,  which  strongly  urge,  in  our  minds,  a 
reversal  of  the  case.  For  instance,  the  plead- 
ings in  this  case  strongly  indicate  that  plain- 
tiff was  never  either  the  legal  or  equitable 
owner  and  holder  of  this  note,  and  the  testi- 
mony of  plaintiff  strongly  Indicates  that  be 
never  in  fact  was  in  a  position  to  demand 
or  collect  the  amount  of  this  note  from  ap- 
pellant Mrs.  G.  W.  Wahl.  The  cause  to 
therefore  reversed  and  remanded  for  new 
trial 

HIGGINS,  J.  (dissenting).  From  the  rul- 
ings of  the  majority  upon  which  the  reversal 
Is  based  I  dissent  for  the  following  reasons: 

First  If  there  is  any   variance  between. 
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the  notes  sued  upon  and  the  one  offered  In 
evidence,  It  is  a  matter  of  misdescription  on- 
ly, and  was  not  such  as  tended  to  mislead 
or  surprise  the  appellants,  and  was  properly 
disregarded  by  the  court.  Washington  v. 
Bank,  64  Tex.  4;  McClelland  v.  Smith,  8 
Tex.  210;  Hays  ft  Co.  v.  Samuels  A  Sons,  55 
Tex.  560;  Taylor  v.  Merrill,  64  Tex.  494; 
and  other  cases  cited  in  13  Encyclopedic  Di- 
gest, 1168,  1169. 

Second.  It  appears  from  the  undisputed 
evidence  of  the  plaintiff  Ramsey  that  he 
knew  nothing  about  the  chattel  mortgage 
baring  been  executed  to  secure  the  payment 
of  this  note  until  the  trial  of  the  case.  Fur- 
thermore, If  the  property  mortgaged  was  dis- 
sipated, there  Is  nothing  to  show  that  he 
was  responsible  therefor.  If  it  was  dissipat- 
ed and  lost  it  was  done  by  the  mortgagor, 
G.  W.  WahL  the  principal  obligor  In  the  note 
sued  upon.  Furthermore,  the  chattel  mort- 
gage mentioned  covered  the  following: 

"All  stock  of  whisky,  both  barrel  and  bottle 
goods;  all  beer  and  glassware;  one  liquor 
dealers  license;  one  National  cash  register; 
twelve  chairs;  three  tables;  all  located  in 
building  on  east  side,  Main  street,  Yalcta, 
Tex." 

The  stock  of  whisky  mortgaged  represent- 
ed the  stock  in  trade  of  a  retail  liquor  deal- 
er, which  was  to  be  sold  in  the  ordinary 
course  of  business,  and  was  void  as  to  that 
item.  As  to  the  liquor  dealer's  license,  the 
lapse  of  time  rendered  it  of  no  value. 

It  does  not  seem  to  the  writer  that  the 
appellee  in  this  case,  upon  the  record  pre- 
sented, can  be  defeated  of  his  right  to  re- 
cover against  the  surety,  Mrs.  Wahl,  upon 
the  theory  that  he  has  been  a  party  to  a  dis- 
sipation of  the  mortgaged  property,  nor  upon 
the  theory  that  he  has  not  been  diligent  in 
applying  the  security  of  the  mortgage  to  the 
payment  of  his  debt. 

The  writer  is  of  the  opinion  that  no  revers- 
ible error  is  presented,  and  that  the  judg- 
ment should  be  affirmed,  and  here  now  en- 
ters of  record  the  grounds  of  his  dissent 
from  the  rulings  of  the  majority,  as  by  law 
required. 


DENISON  BANK  ft  TRUST  CO.  v.  PEO- 
PLE'S GUARANTY  STATE  BANK 
OF  TYLER  et  al    (No.  2164.) 


(Court  of  Civil  Appeals  of  Texas. 
Nov.  6,  1919.) 


Texarkana. 


1.  Garnishment  4}=»164— Evidence  INSUFFI- 
CIENT TO  SHOW  THAT  FUNDS  BELONGED  TO 
DEBTOR. 

In  a  garnishment  proceeding  evidence  held 
insufficient  to  support  a  finding  that  funds  held 
by  the  garnishee  belonged  to  the  debtor  against 
whom  plaintiff  had  filed  suit. 


2.  Garnishment  <8=>162  —  Plaintiff  has 
burden  or  PROVING  debtor's  ownership 

OF  FUNDS. 

In  garnishment  proceedings  the  burden  of 
proof  that  the  funds  in  the  hands  of  garnishee 
belonged  to  the  debtor  rests  upon  the  plaintiff. 

Appeal  from  Smith  County  Court;  W.  R. 
Castle,  Judge. 

Suit  by  the  Moore  Grocery  Company 
against  Henderson  &  Rhoades,  a  partner- 
ship commonly  known  as  the  Aubrey  Milling 
Company,  in  which  a  writ  of  garnishment 
was  issued  against  the  People's  Guaranty 
State  Bank  of  Tyler,  Tex.,  one  of  appellees, 
which  answered  that  it  held  certain  funds 
to  the  credit  of  Denison  Bank  &  Trust  Com- 
pany. Trial  before  the  court  without  a  jury. 
Judgment  for  plaintiff  against  the  garnishee, 
and  the  Denison  Bank  &  Trust  Company 
appeals.  Reversed,  and  judgment  rendered 
for  garnishee. 

J.  A  Bulloch,  of  Tyler,  and  Jno.  T.  Suggs, 
of  Denison,  for  appellant.  • 

Price  ft  Beaird  and  Johnson  ft  Edwards, 
all  of  Tyler,  for  appellees. 

HODGES,  J.  This  appeal  Is  from  a  gar- 
nishment proceeding  in  the  county  court 
of  Smith  county.  The  controversy  originated 
in  a  suit  filed  in  the  county  court  by  the 
Moore  Grocery  Company  against  Henderson 
&  Rhoades,  a  partnership  commonly  known 
as  the  Aubrey  Milling  Company.  The  suit 
was  based  upon  a  claim  for  damages  growing 
out  of  a  shipment  of  goods.  On  the  same 
day  the  suit  was  filed  the  plaintiffs  in  that 
action  secured  a  writ  of  garnishment  against 
the  People's  Guaranty  State  Bank  of  Tyler, 
which  prior  to  that  time  had  collected  from 
the  Tyler  Grocery  Company  and  R,  M.  Jeter 
drafts  drawn  by  the  Aubrey  Milling  Com- 
pany on  the  Tyler  Grocery  Company  and 
Jeter.  Those  drafts  were  drawn  in  favor 
of  the  First  Guaranty  State  Bank  of  Aubrey, 
Tex.,  and  had  been  sent  to  the  People's  Guar- 
anty State  Bank  of  Tyler  for  collection  by 
the  Denison  Bank  ft  Trust  Company.  In 
answering  the  garnishment  writ  the  People's 
Guaranty  State  Bank  of  Tyler  denied  that 
it  was  indebted  to  Henderson  &  Rhoades 
or  the  Aubrey  Milling  Company ;  alleged  that 
It  had  not  in  its  possession  any  effects  be- 
longing to  them  and  did  not  know  of  any 
one  indebted  to  Henderson  ft  Rhoades.  It 
further  alleged  that  on  or  about  the  5th 
day  of  September,  1918,  the  Denison  Bank 
ft  Trust  Company  sent  to  the  garnishees  two 
drafts,  one  for  $1,790  and  another  for  $591.75. 
drawn  by  the  Aubrey  Milling  Company  on 
the  Tyler  Grocery  Company  and  R.  M.  Jeter, 
respectively;  that  on  the  13th  day  of  Sep- 
tember, 1918,  those  drafts  were  paid,  and 
that  it  did  not  know  to  whom  the  proceeds 
belonged;  that  it  held  them  to  the  credit 
of  the  Denison  Bank  &  Trust  Company,  and 
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asked  that  the  latter  be  made  a  party  to  the 
eult  In  order  to  determine  the  ownership 
of  the  funds. 

The  plaintiff  In  the  suit,  the  Moore  Grocery 
Company,  contested  the  answer  of  the  Peo- 
ple's Guaranty  State  Bank  and  alleged  that 
it  had  good  reason  to  believe  and  did  believe 
that  the  funds  mentioned  in  the  answer  of 
the  garnishee  were  In  fact  the  property  of 
Henderson  &  Rhoades,  otherwise  known  as 
the  Aubrey  Milling  Company,  and  were  not 
the  property  of  the  Denison  Bank  &  Trust 
Company.  The  Denison  Bank  ft  Trust  Com- 
pany in.  an  amended  answer  alleged  that 
the  funds  held  by  the .  garnishee  were  the 
proceeds  of  the  two  drafts  above  mentioned ; 
that  prior  to  the  Issuance  and  service  of  the 
writ  of  garnishment  those  drafts  were  for 
their  full  value  sold  and  transferred  to  It, 
and  that  the  Denison  Bank  ft  Trust  Company 
was  then  the  holder  and  owner  of  the  funds 
on  deposit  in  the  People's  Guaranty  State 
Bank  of  Tyler;  that  on  the  date  the  drafts 
were  drawn  the  Aubrey  Milling  Company 
presented  them  to  the  First  Guaranty  State 
Bank  of  Aubrey,  Tex.,  and  requested  the 
bank  to  purchase  them,  which  was  done; 
that  the  First  Guaranty  State  Bank  of  Au- 
brey then  sold  the  drafts  to  the  defendant 
Denison  Bank  &  Trust  Company  for  the  face 
value  thereof.  In  reply  to  this  answer  the 
plaintiff  filed  a  general  denial.  In  a  trial  be- 
fore the  court  without  a  Jury  judgment  was 
rendered  in  favor  of  the  plaintiff  against 
the  garnishee. 

[1 , 2]  It  is  contended  on  this  appeal  that 
the  evidence  was  insufficient  to  support  a 
finding  that  the  funds  held  by  the  People's 
Guaranty  State  Bank  of  Tyler,  the  garnishee, 
belonged  to  Henderson  ft  Rhoades,  the  debt- 
ors, against  whom  the  Moore  Grocery  Com- 
pany had  filed  its  suit;  and  we  are  of  the 
opinion  that  this  is  correct.  In  garnishment 
proceedings  the  burden  of  proving  that  the 
funds  In  the  hands  of  the  garnishee  belong 
to  the  debtor  rests  upon  the  plaintiff  in  the 
suit.  Eastline,  etc.,  R.  R.  Co.  v.  Terry, 
60  Tex.  129;  Smith  v.  Merchants'  Bank,  40 
S.  W.  1040;  South  Texas  Bank  v.  Texas, 
eta,  Lbr.  Co.,  30  Tex.  Civ.  App.  412,  TO 
S.  w.  769.  The  facte  developed  on  the  trial 
show  that  on  the  date  they  were  Issued  a 
member  of  the  firm  of  Henderson  ft  Rhoades 
drew  the  drafts  mentioned  in  the  name  of 
his  firm,  payable  to  Nustain,  cashier  of  the 
First  Guaranty  State  Bank  of  Aubrey,  and 
requested  that  credit  for  that  amount  be 
entered  In  favor  of  Henderson  &  Rhoades. 
The  drafts  were  accepted  by  that  bank  at 
their  face  value  and  credit  therefor  entered 
on  the  books  of  the  bank  in  favor  of  the 
Aubrey  Milling  Company,  under  which  name 
Henderson  ft  Rhoades  were  doing  business. 
The  amount  thus  credited  was  subject  to 
check,  and  before  the  institution  of  this  suit 
had  been  drawn  out  by  the  Aubrey  Milling 


Company.  The  drafts  were  sent  to  the  Deni- 
son Bank  ft  Trust  Company  indorsed  "Pay 
to  any  bank,  banker,  or  trust  company." 
They  were  accompanied  by  a  slip  on  which 
was  written  the  following,  "We  inclose  for 
collection  and  credit,"  signed  by  the  cashier. 
The  Denison  Bank  &  Trust  Company  then 
forwarded  the  drafts  for  collection  to  the 
Tyler  bank. 

The  evidence  clearly  establishes  the  fact 
that  the  drafts  had  been  sold  by  Henderson 
ft  Rhoades  to  the  Aubrey  bank.  That  trans- 
action was  sufficient  to  divest  Henderson 
ft  Rhoades  of  their  title  to  the  funds  there- 
after paid  in  satisfaction  of  the  drafts.  That 
being  true,  it  was  Immaterial,  so  far  as  the 
issues  in  this  appeal  are  concerned,  which 
owned  the  funds,  the  Aubrey  bank  or  the 
Denison  Bank  ft  Trust  Company.  The  fail- 
ure of  the  plaintiff  in  the  suit  to  prove  that 
the  funds  belonged  to  Henderson  ft  Rhoades 
was  enough  to  require  the  rendition  of  a 
Judgment  in  favor  of  the  garnishee.  It  Is 
true  that  the  Aubrey  bank  is  not  a  party 
to  this  suit  and  Is  not  here  claiming  any  in- 
terest in  the  funds.  But  the  testimony  of 
its  officers  that  the  drafts  had  been  sold 
by  that  bank  to  the  Denison  Bank  ft  Trust 
Company  should  not  have  been  discredited 
by  the  trial  court.  The  sale  by  the  drawers 
to  the  Aubrey  bank  was  not  disputed  by  any 
witness,  and  there  was  no  evidence  tending 
to  impeach  their  testimony.  Tbe  trans- 
action thereafter  between  those  two  banks 
was  one  between  third  parties  with  which 
the  appellee  had  no  concern.  Evidence  tend- 
ing to  Impeach  the  sale  to  the  Denison  Bank 
ft  Trust  Company  did  not  establish  the  own- 
ership of  the  funds  by  Henderson  ft  Rhoades, 
the  debtors. 

The  Judgment  will  here  be  reversed,  and 
here  rendered  for  tbe  garnishee. 


DENISON  BANK  ft  TRUST  CO.  t.   PEO- 
PLE'S GUARANTY  STATE  BANE 
OF  TYLER  etal.    (No.  2163.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Nov.  20,  1919.    Rehearing  Denied 

Dec.  4,  1919.) 

Appeal  from  Smith  County  Court;  W.  R. 
Castle,  Judge. 

Suit  by  the  Moore  Grocery  Company  against 
Henderson  ft  Rhoades,  a  partnership  commonly 
known  as  the  Aubrey  Milling  Company,  defend- 
ant, and  the  People's  Guaranty  State  Bank  of 
Tyler,  garnishee,  to  which  the  Denison  Bank  & 
Trust  Company  was  made  a  party  defendant. 
From  judgment  rendered  the  Denison  Bank  & 
Trust  Company  appeals.  Reversed  and  render- 
ed for  garnishee. 

3.  A.  Bulloch,  of  Tyler,  and  Jno.  T.  Suggs,  of 
Denison,  for  appellant. 
Price  &  Beaird,  of  Tyler,  for  appellees. 

LEVY,  J.  This  appeal  is  from  a  garnishment 
proceeding  in  the  county  court.     The  case   of 


Digitized  by 


Google 


Tex.)  MoDONALD 

(tis 
Denison  Bank  &  Trust  Co.  v.  People's  Guaranty 
State  Bank  of  Tyler,  Tex.,  et  al.,  No.  2164,  218 
S.  W.  661,  this  day  decided  by  this  court,  is  a 
companion  case  on  appeal.  The  statement  of  the 
case  there  is  sufficiently  given,  and  is  here  adopt- 
ed. The  decision  in  the  above  case  governs  this 
appeal. 

The  judgment  is  reversed  and  here  rendered 
for  the  garnishee. 


McDONALD  et  at  v.  AXTELD.     (No.  8262.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    Dec. 
13,  1919.     Rehearing  Denied  Jan. 
81,  1920.) 

1.  Highways  «=»113(4)  —  Peremptory  IN- 
STRUCTION IN  FAVOR  OF  ENGINEER  FOB  SERV- 
ICES RENDERED  IN  CONSTRUCTION  OF  HIGH- 
WAX    PROPER. 

In  an  action  by  an  engineer  for  services  ren- 
dered in  supervising  the  construction  of  a  high- 
way, the  giving  of  a  peremptory  instruction  in 
his  favor  held  warranted  under  the  rule  that, 
where  there  is  no  reason  for  ordinary  minds  to 
differ  as  to  the  conclusion  to  be  drawn  from 
the  evidence,  a  peremptory  instruction  is  proper. 

2.  Tbxal  <E"=>225(2)  —  Failure  of  court  to 

SIOIT  CHARGE  NOT  REVERSIBLE  ERBOB. 

The  failure  of  the  trial  judge  to  sign  the 
charge  is  not  reversible  error. 

3.  Highways  «=>  113  (4)— Judgment  direct- 
ing commissioners'  court  or  county  to  is- 
sue; warrant  on  treasurer  proper. 

As  the  special  road  laws  of  Henderson  coun- 
ty provide  that  all  moneys  received  from  sale  of 
bonds  shall  be  held  by  the  treasurer  and  paid 
out  on  orders  of  the  commissioners'  court,  and 
as  the  last  special  road  law  (Sp.  Acts  1918,  c 
24,  |  15k)  makes  it  the  duty  of  the  treasurer  to 
hold  the  funds  and  pay  them  out  as  in  other 
cases,  a  judgment,  in  an  action  by  an  engineer 
against  the  commissioners'  court  to  recover  com- 
pensation for  services  rendered  in  supervising 
construction  of  highways,  is  not,  in  view  of 
Const,  art.  5,  f  8,  and  Bar.  St  1911,  art.  2241, 
erroneous  in  directing  the  commissioners'  court 
to  draw  warrants  on  the  treasurer  who  held 
funds  belonging  to  the  road  district. 

4.  Action  oj=»46(4)— No  objection  to  join- 
der in  one  action  on  contracts  of  two 
road  districts. 

The  commissioners'  court  of  Henderson  coun- 
ty having  wholly  supplanted  the  officials  of  the 
several  road  districts,  one  having  claims  against 
two  road  districts  might  properly  join  the  same 
in  an  action  against  the  commissioners'  court. 

5.  Appeal  and  error  «j=»916(l)— Presump- 
tion that  plea  in  abatement,  disposed  or 

ON    DATE    OF    FINAL    JUDGMENT,    WAS    NOT 
FILED  IN  DUE  SEASON. 

Where  the  record  showed  that  a  plea  in 
abatement  based  on  misjoinder  of  causes  of  ac- 
tion was  not  disposed  of  until  the  date  on  which 
judgment  was  rendered,  it  will  be  assumed  that 
the  plea  was  not  filed  in  time  and  hence  was 
waived. 
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(6.  Highways  <B=»118(4)— Answer  in  defense 
OF  ACTION  BY  ENGINEER  FOR  6EBVI0E8  DE- 
FECTIVE. 

In  an  action  by  an  engineer  for  services  ren- 
dered in  supervising  construction  of  highways, 
the  answer,  setting  up  that  the  roads  were  im- 
properly built  and  that  the  engineer  failed  to 
keep  a  maintenance  fund,  held  open  to  excep- 
tions made,  and  hence  snch  portion  of  the  an- 
swer was  properly  stricken. 

Appeal  from  District  Court,  Henderson 
County;  John  S.  Prince,  Judge. 

Action  by  A.  B.  Axtell  against  Joe  A.  Mc- 
Donald and  others,  composing  the  Commis- 
sioners' Court  of  Henderson  County.  From 
a  judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Miller  &  Miller  and  W.  L.  Faulk,  all  of 
Athens,  for  appellants. 
A.  B.  Watkins,  of  Athens,  for  appellee. 

RAINBY,  O.  J.  This  is  a  suit  brought  by 
appellee,  A.  B.  Axtell,  against  the  commis- 
sioners' court  of  Henderson  county,  to  re- 
cover an  indebtedness  due  him  of  $1,260,  be- 
ing the  balance  due  him  for  services  ren- 
dered' as  civil  engineer,  by  virtue  of  contracts 
made  by  the  commissioners  of  road  precinct 
No.  8  and  of  road  precinct  No.  4  of  Hender- 
son county,  under  a  special  road  law  of  said 
county. 

Defendants  answered  and  "admitted  the 
employment  as  alleged  by  plaintiff,  but  said 
that  the  plaintiff  had  prior  thereto  presented 
his  claim  to  the  commissioners  of  road  pre- 
cinct Nos.  8  and  4,  and  that  they  had  disput- 
ed the  same  and  had  had  a  controversy 
about  the  matter,  and  that,  In  order  to  settle 
the  dispute,  it  had  been  agreed  as  a .  com- 
promise that  the  plaintiff,  Axtell,  was  to 
take  what  he  had  been  paid,  as  a  final  set- 
tlement, and  that  the  said  settlement  was 
pleaded";  also  set  up  that  the  roads  were 
improperly  built,  and  that  plaintiff  foiled  to 
keep  a  maintenance  fund,  and  that  the  coun- 
ty had  suffered  great  damages  thereby,  -and 
that  plaintiff  was  liable  to  the  county  for 
such  failure.  But  this  plea  was  excepted  to 
and  the  exception  sustained  by  the  court. 
After  hearing  the  evidence,  the  trial  court, 
"after  computing  the  amount  due  the  plain- 
tiff at  3%  per  cent,  of  the  expenditures, 
about  which  there  was  no  question  and  no 
assignment  of  error  on  this  appeal,  instructed 
the  jury  to  find  for  the  plaintiff  the  sum 
of  $401.50  against  district  No.  8  and  $551 
against  No.  4,  with  other  proper  orders  as 
to  its  payment,"  from  which  judgment  this 
appeal  is  taken  by  the  county. 

The  evidence  shows  that  the  commission- 
ers of  road  precinct  No.  3  and  of  road  pre- 
cinct No.  4  of  Henderson  county,  in  the  year 
1916,  engaged  A.  B.  Axtell,  appellee,  to  ren- 
der his  services  as  civil  engineer,  and  for 
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such  services  he  was  to  be  paid  8%  per 
cent  out  of  the  road  and  bridge  funds,  for 
such  bridges,  etc^  as  he  should  put  In  on 
the  roads  of  the  two  precincts.  About  75 
miles  of  road  were  constructed  under  said 
agreement,  and  appellee  was  paid  for  road 
precinct  No.  4  the  sum  of  $1,750  and  for 
road  precinct  No.  3,  $1,950,  leaving  a  balance 
due  him,  the  two  districts  having  $120,000 
to  expend. 
The  first  error  presented  Is: 

"The  court  erred  in  peremptorily  instructing 
the  jury  to  find  for  the  appellee,  the  evidence 
showed  that  the  defense  presented  by  the  appel- 
lants entitled  the  appellants  to  have  their  case 
left  to  the  jury.  The  evidence  shows  a  com- 
plete settlement  between  the  plaintiff  and  de- 
fendants.   •    •    •" 

[1]  We  differ  with  appellant,  In  that,  the 
evidence  does  not  show  a  complete  settlement 
between  plaintiff  and  defendants  of  plaintiff's 
claim.  Some  of  defendants'  witnesses  men- 
tioned In  a  general  way  that  there  was  a 
compromise  and  settlement,  but  give  no  de- 
tails In  reference  thereto.  None  testify  as 
to  any  dispute  between  them  In  reference  to 
a  difference  in  amount  due  appellee.  It  was 
shown  that  appellee  had  never  presented 
any  account  for  the  balance  he  claims  to  be 
due  hhn  to  the  commissioners,  and  that 
all  claims  presented  by  him  were  allowed 
and  paid  except  the  balance  herein  sued  for, 
without  any  dispute  whatever.  There  Is  no 
claim  that  all  of  3%  per  cent  is  not  due; 
that  he  has  been  paid  more  than  should  have 
been  paid.  There  is  no  error  assigned  that 
the  amount  is  excessive.  Besides,  there  Is 
no  consideration  shown  for  said  compromise 
and  settlement  Viewing  the  whole  evidence, 
we  conclude  that  the  trial  court  was  war- 
ranted In  giving  a  peremptory  charge  to  find 
for  appellee.  The  appellants'  testimony  was 
of  such  probative  force  "that  there  Is  no 
room  for  ordinary  minds  to  differ  as  to  the 
conclusion  to  be  drawn  from  it"  Joske  v. 
Irvin,  81  Tex.  574,  44  S.  W.  1059;  Eason  V. 
Eason,  61  Tex.  225. 

[2]  There  is  no  reversible  error,  in  the 
court  not  signing  the  charge  given  the  jury, 
but  such  practice  should  not  be  repeated. 

[3]  The  third  assignment  reads: 

"The  court  erred  in  the  following  paragraph  of 
its  judgment:  'It  is  further  ordered,  adjudged, 
and  decreed  by  the  court  that  the  commissioners' 
court  of  Henderson  county,  composed  of  J.  A. 
McDonald,  county  judge,  D.  M.  Cumbie,  Elam 
Haynes,  A.  J.  Cook,  and  A.  H.  Bacon,  be  and 
are  hereby  directed  to  direct  the  clerk  of  the 
court  to  issue  a  warrant  upon  the  treasurer  of 
Henderson  county  for  the  payment  of  the  above 
sums  of  $401.50  out  of  the  funds  of  road  dis- 
trict JNo.  3  of  Henderson  county,  Tex.,  and  in 
directing  the  clerk  of  the  county  court  of  Hen- 
derson county,  Tex.,  to  issue  a  warrant  upon  the 
treasurer  of  Henderson  county  for  the  payment 
of  the  above  sum  of  $551  out  of  the  funds  of 
road  district  No.  4  of  Henderson  county  to  the 


plaintiff  herein' — for  the  reason  that  the  court 
had  no  authority  to  make  said  order  and  to  re- 
quire the  clerk  of  said  court  to  issue  a  warrant 
upon  the  treasurer  of  Henderson  county  for  the 
payment  of  said  sums;  that  the  court  had  no 
authority  to  make  said  direction  or  said  order." 

The  proposition  under  said  assignment  is: 

"The  county  as  a  whole  cannot  be  held  liable 
for  any  debts  created  by  road  districts  3  and  4. 
Nor  can  the  money  arising  from  the  taxes  levied 
in  said  districts  to  pay  the  interest  on  said  bonds 
and  to  provide  a  sinking  fund  to  pay  off  said 
bonds  be  diverted  or  used  for  any  other  pur- 
pose." 

The  judgment  orders  the  warrants  on  the 
amount  to  be  paid  out  of  the  road  and  bridge 
fund  of  the  respective  districts  and  does  not 
direct  it  to  be  paid  out  of  the  funds  of  the 
whole  county.  In  this  we  see  no  error. 
Const  art  6,  f  8;  Rev.  Stats,  art  2241,  { 
8;  Denman  v.  Coffee,  42  Tex.  Civ.  App.  78, 
91  S.  W.  800;  Brown  v.  Ruse,  69  Tex.  589,  7 
S.  W.  489;  Caldwell  v.  Herbert,  68  Tex.  321, 
4  S.  W.  607;  Sansom  y.  Mercer,  68  Tex.  488, 
6  S.  W.  62,  2  Am.  St  Rep.  605;  Bnsch  v. 
Caufield,  135  S.  W.  244. 

We  think  the  appellant  misconstrues  the 
judgment  In  that  It  does  not  order  the  is- 
suance of  a  warrant  for  the  payment  of  the 
amounts  awarded  out  of  funds  of  the  whole 
county,  but  It  orders  the  payment  of  mon- 
eys collected  by  the  respective  precincts  for 
building  their  part  of  the  roads  in  the  re- 
spective districts.  The  debt  adjudged  was 
contracted  for,  to  be  paid  out  of  said  fund, 
and  such  fund  was  liable  for  same;  it  being 
for  services  in  the  construction  of  the  roads. 
The  special  road  laws  of  Henderson  county 
provided: 

"That  all  the  money  received  for  sale  of  bonds 
or  by  collection  of  taxes  shall  be  done  by  the 
commissioners'  court  of  the  county,  and  shall  be 
held  by  the  county  treasurer,  in  a  fund  for  the 
designated  districts,  and  shall  be  paid  out  'on 
the  orders  of  the  commissioners'  court  of  said 
county,  as  provided  by  law,'  and  further  pro- 
vides that  warrant  on  such  funds  shall  be  drawn 
by  the  county  clerk  as  provided  for  by  law  for 
other  county  warrants;  and  section  15k  (Acts 
35th  Leg.  [1918]  p.  284,  the  last  special  road 
law  passed  for  Henderson  county)  states  that  it 
is  the  duty  of  the  county  treasurer  to  hold  the 
funds  collected,  and  pay  them  out  as  in  other 
cases." 

There  being  no  other  way  provided  for  the 
payment  of  this  Indebtedness,  and  It  being 
just  and  due,  we  see  no  other  proper  way  for 
the  court  to  have  rendered  judgment  than 
it  did  For  the  payment  of  the  bonds  is- 
sued, Interest,  and  sinking  fund  for  the 
building  of  said  roads,  we  presume  suitable 
provisions  have  been  made ;  but  said  precincts 
have  the  power  to  collect  other  taxes  for 
taking  care  of  this  indebtedness. 

[4]  Appellants'  fourth  assignment  of  error 
is,    m    substance,   that    suit   having   been 
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brought  against  road  districts  Nos.  8  and 
4  In  one  action,  they  being  two  Independent 
and  separate  districts,  and  on  two  separate 
contracts,  It  should  be  dismissed. 

In  reply  to  this  assignment,  appellee  sub- 
mits the  following: 

"At  the  time  of  tho  filing  of  this  suit,  on,  to 
wit,  the  8th  day  of  August,  1917,  there  was  no 
separate  control  of  these  two  road  districts  un- 
der the  special  road  laws  for  Henderson  county, 
and  there  were  no  road  commissioners  of  any 
kind  or  other  officers  of  said  two  road  districts, 
but  the  entire  management,  control,  and  direc- 
tion and  paying  out  of  money  was  under  the 
exclusive  powers  of  the  commissioners'  court  of 
Henderson  county,  and  the  two  debts  being  due 
to  the  same  plaintiff  and  payable  by  the  same 
defendant  (the  commissioners'  court),  the  law 
permitted  one  suit  for  both  of  them." 

It  Is  true  that  said  contracts  were  made 
separately  with  each  district,  but  at  the  time 
this  suit  was  brought  the  special  road  law 
bad  been  amended,  and  the  road  commis- 
sioners of  each  of  said  precincts  had  retired 
from  office,  and  the  whole  road  law  had  been 
placed  In  the  hands  of  the  county  commis- 
sioners. It  having  control  of  the  whole  mat 
ter,  It  was  useless  to  bring  more  than  one 
suit.  The  whole  matter  had  to  be  settled 
by  the  commissioners'  court,  and  it  was  not 
necessary  to  make  others  parties,  but  the 
plaintiff,  however,  after  a  law  was  passed 
which  provided  for  the  creation  of  a  body  to 
be  known  as  the  "Board  of  Permanent  Road 
Commissioners,"  made  such  members  parties 
to  this  suit,  and  were  parties  when  the  judg- 
ment was  rendered. 

[5]  Appellee's  second  counter  proposition 
is  that- 
Said  "plea  of  a  misjoinder  of  causes  of  ac- 
tion and  parties  defendant  is  only  a  plea  in 
abatement,  which  must  be  presented  before  other 
pleas  and  answering  directly  without  making 
this  plea  will  be  a  waiver.  The  defendants  in 
this  case  having  filed  several  answers  without 
making  this  plea,  and  it  being  placed  in  the 
record  really  after  announcement  of  ready  for 
trial,  the  court  will  not  permit  same  to  be  con- 
sidered." 

The  record  does  not  show  Just  when  this 
particular  plea  was  submitted.  But  it  shows 
that  It  was  passed  upon  March  30th,  the  date 
when  the  Judgment  was  rendered.  We  con- 
clude from  the  record  that  the  plea  was 
not  presented  In  due  season,  therefore  It  was 
waived  as  not  having  been  presented  In  time. 

[6]  Appellant's  fifth  assignment  of  error  Is: 

"Defendants  further  show  that  the  court  erred 
in  sustaining  the  plaintiff's  exceptions  to  the 
defendants'  answer  and  striking  oat  that  portion 
of  the  defendants'  answer  in  which  the  defend- 
ants pleaded  a  set-off  against  the  plaintiff 
amounting  to  about  $10,000,  for  plaintiff's  fail- 
ure to  look  after  and  have  the  builders  of  the 
road  remove  the  stamps  and  place  the  proper 
amount  of  clay  upon  the  roads  as  per  plain- 
tiff's contract.     That  the  trial  court  erred  in 


sustaining  said  exception  and  in  not  permitting 
the  defendants  to  show  that  the  plaintiff  had 
neglected  his  duty,  and  had  caused  damage  to 
the  defendants  by  reason  of  the  neglect." 

Appellee  contends  as  follows: 

"Appellee  respectfully  begs  to  differ  with  the 
appellants  in  this  (the  fifth)  assignment  of  error 
and  shows  to  the  court  the  matter  set  up  and 
pleaded  herein,  which  they  now  call  a  'set-off,' 
was  not  in  fact  pleaded  by  them  as  a  set-off, 
but  was  pleaded  by  them  as  showing  considera- 
tion for  a  compromise  or  settlement  between  the 
parties,  and  that  the  matter  of  such  was  per- 
mitted to  be  inquired  into  on  the  trial  with  the 
utmost  latitude  and  freedom.  That  the  testi- 
mony as  to  such  settlement  forms  the  principal 
part  of  the  testimony  in  this  case." 

It  will  be  noted  from  the  pleadings  of 
agreements  of  both  parties  that  there  was 
a  difference  and  a  settlement  with  the  con- 
tractors, "Smith  Bros.,"  but  no  settlement 
was  shown  with  Axtell. 

Appellee  submitted  under  his  first  counter 
proposition: 

"The  plea  that  appellee  should  be  held  ac- 
countable because  the  road  districts  did  not 
have  a  maintenance  fund  is  not  good  in  law, 
such  damages  being  too  remote.  It  being  fur- 
ther shown  that  the  keeping  or  paying  oat  of 
the  funds  were  no  part  of  the  engineer's  engage- 
ment, and  no  part  of  his  duty  in  law,  and  a 
further  appearing  that  the  said  road  districts 
did  in  fact  get  the  benefit  of  said  fund  in  addi- 
tional roads  and  accepted  same  and  settled  with 
the  road  contractors  therefor." 

"The  agreement  entered  into  with  the  com- 
missioners and  Axtell  did  not  mention  the  main- 
tenance fond.  Axtell  did  not  have  the  ordering 
of  a  foot  of  the  road  being  built.  The  commis- 
sioners directed  them  to  be  built  It  provided 
as  his  part  of  the  work  that  the  engineer  shall 
make  approximate  monthly  estimates  of  the 
work  performed,  and  shall  present  such  esti- 
mates in  an  itemized  or  business  like  form,  etc." 

It  was  shown  and  not  denied  that  Axtell 
complied  with  the  foregoing  provision,  and 
it  was  further  shown  that  said  Intended 
maintenance  fund  was  put  Into  additional 
roads,  and  this  fact  was  not  denied,  but  said 
roads  were  received  and  used  by  the  com- 
missioners and  paid  for. 

Appellee  further  contends  that — 

"The  answer  declares  that  they  raised  this 
very  issue  of  poor  roads  with  Smith  Bros,  in 
June,  1917,  five  months  after  these  roads  were 
built,  saying  bad  roads,  stumps,  thin  clay,  and 
so  in  June,  1917,  the  new  county  Judge,  the  en- 
tire commissioners'  court,  Messrs.  Luker,  Mas- 
sey,  McLeod,  Dunn,  and  Stewart,  together  with 
their  attorney,  Senator  J.  J.  Faulk,  and  Axtell, 
got  in  automobiles  and  went  from  Athens  down 
and  over  these  roads  to  discover  where  the  dirt 
was  thin  and  stumps  were,  and  did  at  that  time 
settle  it.  They  took  Smith  with  them.  The 
upshot  was  they  came  back  and  the  court  paid 
Smith.  Laker  testified,  'Did  not  see  any  stumps 
in  the  road.'  He  also  said  that  Smith  Bros., 
who  were  with  the  crowd,  said:     'If  there  is 
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anything  lacking  on  this  road  work,  point  it  out 
to  me,  and  I  will  bare  it  done  to  suit  you.'  And 
they  came  back  to  Athens,  and  the  court  met 
and  ordered  the  Smith  Bros,  claim  be  paid." 

The  second  proposition  to  fifth  assign- 
ment is: 

'  "Court  did  not  err  in  sustaining  appellee's 
exception  to  that  portion  of  defendants'  answer 
setting  up  deficiencies  in  the  road  and  roadbeds, 
stumps  and  depressions  and  thinness  of  clay, 
because  the  said  answer  did  not  set  out  in  what 
road  districts  such  occurred  or  on  what  road  in 
either  of  said  districts  or  what  part  of  said 
roads,  or  any  fact  which  would  enable  plaintiff 
to  disprove  the  falsity  of  said  charge.  The 
court  in  sustaining  such  exceptions  gave  them 
the  opportunity  to  set  up  these  particular  facts 
if  they  were  true,  and  which  would  enable  the 
plaintiff  to  meet  and  disprove  them  if  not." 

Appellants  failed  to  amend  said  answer 
and  went  to  trial  with  their  pleadings  stand- 
ing with  the  judgment  of  the  court  sustain- 
ing the  exception  thereto. 

Appellee  presents  his  third  counter  propo- 
sition, as  follows: 

"Since  the  defendants  pleaded  and  it  is  agreed 
that  the  matter  of  whether  or  not  road  corn- 
tractors  Smith  Bros,  had  left  depressions,  ruts, 
thin  clay,  and  stumps  was  brought  up  before 
settlement  with  said  contractors,  and  they  were 
finally  settled  on  that  point  and  the  work  re- 
ceived, and  the  said  contractors  and  their  bonds- 
men released,  by  the  direct  agreement  of  the 
defendants,  then  these  defendants  could  not 
again  call  into  account  the  same  matter  against 
the  plaintiff,  whose  relations  could  only  be  sec- 
ondary to  the  actual  road  builders,  whose  pri- 
mary duty  it  was  to  properly  build  the  road, 
even  if  not  overlooked." 

Defendants  pleaded  that  the  contractors 
Smith  Bros,  had  a  difference  and  dispute 
about  the  manner  the  work  had  been  done, 
and  in  the  settlement  of  such  differences  it 
was  shown  that  said  work  had  been  complet- 
ed according  to  contract,  and  Smith  Bros, 
were  paid  in  full  as  per  contract,  which  was 
satisfactory  to  all  parties. 

The  fifth  assignment  of  error  Is  not  well 
taken,  as  the  plea  Is  defective  as  pointed 
out  by  the  exception,  and  defendants'  ex- 
ception was  properly  sustained  by  the  court. 

Binding  no  reversible  error  in  the  record, 
the  Judgment  is  affirmed. 


BENAVIDEfc  v.  BENAVIDES.     (No.  6319.) 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   Jan.  21,  1920.     Rehearing  Denied 
Feb.  18,  1920.) 

1.  Trial  «=>396<4)— Finding  ab  to  aooept- 

anok  op  deed  not  supported  bt  evidence. 

In  trespass  to  try  title  based  on  delivery  of 

a  deed  to  plaintiff's  decedent  by   his  mother, 


where  it  appeared  that  plaintiff's  decedent  re- 
quested his  mother  to  deed  him  certain  property, 
and  the  mother  before  signing  the  instrument 
added  to  the  words,  "After  my  death  should  I 
not  make  a  will,"  but  refused  to  acknowledge 
it,  whereupon  the  son  said,  "Tbia  is  no  good, 
Mother;  you  need  not  sign  it;  it  is  no  good 
without  a  notary,  and  without  witnesses  it  is 
not  good,"  and  threw  it  to  the  floor,  saying, 
"You  have  done  nothing  for  me ;  I  do  not  want 
it,"  a  finding  that  the  son  said  that  the  instru- 
ment was  "of  no  present  value  and  conveyed  no 
present  title"  was  not  supported  by  the  evi- 
dence and  could  not  support  a  judgment  based 
on  the  acceptance  of  such  deed  by  the  son. 

2.  Deeds  «=»208(6)  —  Evidence  insufficient 
to  support  finding  that  defendant  ix 
possession  or  property  in  controversy 
admitted  that  it  was  in  any  way  bubject 
to  deed  claimed  by  plaintift  to  convey 
it  to  her  ancestor. 

.  In  trespass  to  try  title  based  upon  claimed 
delivery  and  acceptance  of  a  deed  to  plaintiff's 
decedent  from  his  mother,  evidence  held  not  to 
support  a  finding  that  defendant  claimed  and 
had  possession  of  the  property  subject  to  the 
legal  effect  of  the  deed. 

3.  Deeds  <8=>54,  66(2)— Delivery  of  deed  and 
also  intent  to  convey  ib  essential. 

To  operate  as  a  transfer  of  title  to  land, 
there  must  be  a  delivery  of  the  deed  thereto, 
and  every  act  in  connection  therewith  fails  un- 
less such  delivery  is  made,  and  the  delivery 
must  be  made  with  the  intention  that  it  shall 
take  effect  as  a  conveyance. 

4.  Deedb  4*=»194(2)— Presumption  of  deliv- 
ery ARISING  FROM  POSSESSION  BY  ORANTEE 
IB  REBUTTABLE. 

That  a  deed  is  found  in  the  possession  of  a 
grantee  will  raise  the  presumption  that  it  was 
delivered  to  and  accepted  by  him,  but  such  pre- 
sumption may  be  rebutted. 

5.  Deeds  «=»208<6)— Evidence  insufficient 
to  show  delivery  and  acceptance. 

In  trespass  to  try  title  based  on  a  deed  to 
plaintiff's  decedent  from  his  mother,  evidence 
that  before,  signing  the  deed  decedent's  mother 
added  the  words,  "After  my  death  should  I  not 
make  a  will,"  but  refused  to  acknowledge  it, 
whereupon  decedent  said  it  was  worthless  and 
threw  it  on  the  floor,  and  grantor  left  the  room, 
held  insufficient  to  show  delivery  and  accept- 
ance. 

6.  Appeal  and  error  6=31175(6)  —  Remand 
not  necessary  where  findings  of  fact  re- 
lied upon  abe  insufficient  to  support 
the  judgment. 

On  an  appeal  in  trespass  to  try  title  where 
appellee  was  satisfied  with  the  findings  of  met 
and  no  effort  was  made  to  alter,  amend,  or  add 
to  them,  and  such  findings  did  not  support  the 
judgment,  the  case  need  not  be  remanded,  bnt  the 
judgment  may  be  reversed  and  judgment  render- 
ed in  the  appellate  court,  since  the  cause  must 
be  considered  on  those  findings  which  appellee 
deemed  were  sufficient  to  uphold  the  judgment 
below. 

Appeal  from  District  Court,  Webb  County; 
Covey  O.  Thomas,  Judge. 


i8=»For  other  cum  see  same  topic  and  KEY-NUMBER  In  ail  Key-Numbered  Digests  and  Indent 


Digitized  by 


Google 


Tex.) 


BENAVIDES  v.  BENAVIDES 
(tit  aw.) 


567 


Trespass  to  try  title  by  Augustina  Bena- 
vldes against  Lamar  B.  Benavides.  Judg- 
ment tor  plaintiff,  and  defendant  appeals. 
Reversed  and  rendered. 

Hicks,  Hicks,  Dickson  &  Bobbltt,  of  San 
Antonio,  and  John  A.  Vails,  of  Laredo  (S.  T. 
Phelps,  of  Laredo,  of  counsel),  for  appellant. 

Ira  O'Meara,  of  Laredo,  and  N.  A.  Rector, 
of  Austin,  for  appellee. 

FLY,  G.  J.  This  Is  an  action  In  trespass 
to  try  title,  Instituted  by  appellee,  as  the  ex- 
ecutrix of  the  estate  of  S.  M.  Benavldes,  de- 
ceased, against  appellant  Individually  and 
as  executrix  of  the  estate  of  Cristobal  Bena- 
vldes, to  recover  3,920  acres  of  land  consist- 
ing of  seven  tracts  In  Webb  county.  The 
cause  was  tried  by  the  court,  without  a  Jury, 
and  Judgment  rendered  In  favor  of  appellee 
for  the  land  for  which  she  sued. 

The  evidence  showed  that  appellee  is  the 
widow  and  sole  devisee  of  her  husband,  San- 
tos Benavldes,  who  died  in  May,  1913.  He 
was  a  son  of  appellant  and  Cristobal  Bena- 
vldes, who  died  In  September,  1901.  The  lat- 
ter left  all  his  property,  Including  the  land  In 
controversy,  to  appellant  unincumbered  by 
debts.  In  1902,  Santos  Benavldes  became 
the  treasurer  of  the  city  of  Laredo,  and 
before  his  father  died  in  1904  had  a  shortage 
in  his  accounts  with  the  city.  His  father 
promised  to  protect  him  as  against  the  short- 
age, but  died  before  he  had  done  so,  and  San- 
tos then  urged  his  mother  from  time  to  time 
to  assist  him.  In  May,  1905,  appellant  was 
In  bad  health,  and  Santos  urged  her  to  help 
him.  He  had  been  educated  In  the  law  and 
wrote  a  deed  and  urged  bis  mother  to  sign 
it,  which  was  to  convey  to  him  3,920  acres 
of  land  of  the  value  of  $75,000,  being  the 
most  valuable  land  appellant  owned  in  her 
estate  of  about  $250,OQO  in  value.  The  con- 
sideration named  in  the  deed  was  one  dollar 
and  love  and  affection.  The  deed  was  pre- 
sented by  Santos  Benavldes  to  appellant  at 
his  home  in  Laredo,  and  he  requested  her 
to  sign  and  acknowledge  it  She  signed  the 
instrument  after  adding  thereto  the  words, 
"After  my  death  should  I  not  make  a  will," 
but  refused  to  acknowledge  it  The  uncon- 
tradicted evidence  shows  that  Santos  Bena- 
vldes, when  he  saw  the  words  written  by  his 
mother,  said: 

"  This  is  no  good,  Mother:  Ton  need  not 
sign  it;  It  is  no  good  without  a  notary,  and 
without  witnesses  it  is  not  good.  •  •  •  '  Then 
he  took  it  and  threw  it  across  the  room  and 
said:  'You  have  done  nothing  for  me;  I  do  not 
want  it'    He  took  it  and  threw  it  on  the  floor." 

That  was  the  testimony  of  appellant  and 
was  the  only  evidence  on  the  subject  no  one 
being  present  at  the  time  of  the  transaction 
except  Santos  Benavldes  and  appellant.  The 
court   however,   found  from    that   evidence 


same  was  of  no  present  value  and  conveyed 
no  present  title,  and  that  said  Lamar  B. 
Benavldes  then  left  the  room,  leaving  the 
paper  lying  on  the  floor,  but  that  said  Santos 
M.  Benavldes  kept  said  Instrument  carefully 
In  his  possession  until  his  death. 

[1]  The  first  assignment  of  error  assails 
the  finding  that  Santos  Benavldes  said  that 
the  Instrument  was  "of  no  present  value  and 
conveyed  no  present  title."  Undoubtedly 
there  was  no  testimony  to  support  any  such 
conclusion,  but  the  only  evidence  on  the  sub- 
ject showed  that  he  considered  the  deed  ab- 
solutely Invalid  and  said  that  his  mother  had 
done  nothing  for  him  and  that  be  did  not 
want  it  and  threw  It  on  the  floor.  The  dif- 
ference Is  material  as  bearing  on  the  ques- 
tions of  delivery  and  acceptance,  for  If  the 
deed  would  be  good,  in  the  opinion  of  Santos 
Benavldes,  In  the  future,  then  it  might  Indi- 
cate an  acceptance,  though  In  anger  and  dis- 
appointment he  had  made  a  statement  of  his 
belief  that  the  deed  was  Invalid  and  that  he 
did  not  want  It  would  tend  to  show  a  re- 
jection of  the  deed.  The  whole  case  must 
turn  on  the  question  of  the  delivery  and  ac- 
ceptance of  the  deed,  and  every  little  cir- 
cumstance must  be  given  its  full  weight  in 
order  to  arrive  at  the  proper  conclusion. 
Evidently  the  trial  Judge  concluded  that 
Santos  Benavldes  accepted  the  deed  because 
he  thought  it  might  be  of  value  In  the  future. 
It  is  true  that  the  court  bad  full  authority 
to  reject  the  evidence  of  appellant,  but  not 
to  change  it  so  as  to  support  a  theory  that 
might  be  entertained  of  the  case.  The  court 
might  have  rejected  the  testimony  of  appel- 
lant In  toto  and  have  based  his  decision  on 
the  grounds  found  in  the  record,  or  he  might 
have  rejected  parts  of  the  evidence  and  ac- 
cepted the  other ;  but  the  evidence  could  not 
be  accepted  In  a  changed  and  distorted  con- 
dition. 

[2]  The  second,  third,  fourth,  and  fifth 
assignments  of  error  complain  of  a  conclu- 
sion of  the  trial  Judge  that — 

"Ever  since  the  probating  of  the  will  of  Cristo- 
bal Benavides  and  the  qualification  of  the  said 
Lamar  B.  Benavides  as  executrix  thereof  in 
1904,  the  said  Lamar  B.  Benavides  has  claimed 
and  had  possession  of  all  of  said  property,  sub- 
ject to  the  legal  effect  of  said  instrument,  has 
rendered  the  same  for  taxation  each  year  and 
paid  the  taxes  thereon  each  year  as  they  ac- 
crued, and  has  leased  said  lands  and  received 
and  enjoyed  the  rents,  revenues,  and  profits 
{herefrom,  and  still  now  has  the  same  so  leased." 

According  to  that  finding,  appellant  held 
possession  of  the  property  "subject  to  the 
legal  effect  of  said  Instrument"  for  several 
months  before  it  was  in  existence,  and  It  is 
probably  true  that  the  evidence  would  Justify 
such  a  finding  as  fully  as  that  It  was  so  held 
after  the  execution  of  the  instrument  The 
testimony  showed  that  Santos  Benavldes  was 


that  Santos  Informed  his  mother  that  the; never  In  possession  of  the  land;    that  his 
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mother  did  not  bold  It  for  him;  that  be  at 
no  time  asserted  any  claim  to  It;  that  be 
paid  no  taxes  and  collected  no  rents  from  the 
land.  The  nncontroverted  evidence  clearly 
•bowed  that  appellant  was  in  exclusive  pos- 
session of  the  land  and  exercised  all  the 
rights  of  ownership  orer  It;  that  she  paid 
aH  taxes  and  mortgaged  and  leased  the 
property,  and  collected  and  appropriated  all 
the  rents,  revenues,  and  profits.  Santos 
Benavldes  at  all  times  stated  to  his  mother 
that  the  deed  was  of  no  validity,  and  claimed 
that  be  had  lost  it  He  claimed  to  desire 
the  deed  to  protect  him  from  his  defalcation 
as  a  public  officer,  and  yet  after  the  mother 
paid  off  the  amount  of  his  shortage,  and 
after  his  death,  a  claim  was  set  up  to  the 
land  of  appellant  After  the  death  of  her 
husband,  appellee  did  not  inventory  the  land 
as  a  part  of  his  estate,  nor  did  she  claim  any 
right  to  it  for  years  after  his  death,  although 
she  was  trying  to  get  money  from  appellant 
She  stated  that  her  husband  told  her  to  claim 
the  lands  if  appellant  did  not  do  her  Justice. 
This  indicated  that  he  desired  appellee  to 
use  the  deed  to  extract  money  from  his  moth- 
er. There  is  not  a  word  of  testimony  tending 
to  support  the  conclusion  that  appellant  held 
possession  of  the  lands  subject  to  the  legal 
effect  of  the  deed.  There  was  no  evidence  In- 
dicating a  real  claim  to  the  lands  by  Santos 
Benavldes;  but  on  the  other  hand,  all  of 
the  facts  and  circumstances  tend  to  show 
that  Santos  Benavldes  did  not  claim  the 
land,  but  admitted  the  invalidity  of  the  In- 
strument executed  by  his  mother.  It  was 
always  stated  by  him  to  appellant  that  the 
deed  had  been  lost  or  destroyed  and  was  in- 
valid anyway,  and  it  appears  that  he  held  the 
deed  merely  as  a  weapon  with  which  to  en- 
force demands  made  upon  appellant  for  mon- 
ey. He  did  this  while  living  and  instructed 
the  wife  to  use  it  for  the  same  purposes  after 
his  death. 

The  only  evidence  in'  this  case  as  to  the 
signing  and  delivery  of  the  instrument  con- 
sists of  the  statements  of  appellant  which 
were  credited  by  the  trial  court  because  he 
found  that  after  the  Instrument  was  altered 
and  signed  by  appellant  he  "threw  said  in- 
strument on  the  floor  and  Informed  his  moth- 
er that  the  same  was  of  no  present  value  and 
conveyed  no  present  title,  and  that  the  said 
Lamar  B.  Benavldes  then  left  the  room  leav- 
ing the  paper  lying  on  the  floor."  That 
finding  shows  that  up  to  the  time  that  appel- 
lant left  the  room  the  deed  had  not  been  ac- 
cepted by  Santos  Benavldes,  but  had  been  re- 
jected by  him  in  a  very  emphatic  and  dis- 
respectful manner.  If  he  afterwards  kept 
the  "instrument  carefully  in  his  possession 
until  his  death,"  as  found  by  the  court  that 
fact  could  not  make  an  acceptance  of  a  deed 
which  he  had  with  anger  and  scant  courtesy 
rejected  In  the  presence  of  his  mother. 

[3,  *]  To  operate  as  a  transfer  of  title  to 


land,  there  must  be  a  delivery  of  the  dee-! 
and  every  act  to  connection  therewith  fails 
unless  such  delivery  Is  made.  Dikes  v. 
Miller,  24  Tex.  417.  And  the  deliTexy  must 
be  made  with  the  intention,  that  it  shall  take 
effect  as  a  conveyance,  and  Is  usually  a  ques- 
tion of  fact  and  cannot  in  most  cases  be  de- 
clared as  a  matter  of  law.  The  fact  that  a 
deed  is  found  In  the  possession  of  a  grantee 
will  raise  the  presumption  that  it  was  de- 
livered to  and  accepted  by  him,  bat  the  pre- 
sumption, like  any  other,  may  be  rebutted, 
and  where  the  land  after  the  date  of  the 
deed  was  assessed  to  the  grantor  during  his 
life  and  he  paid  the  taxes,  and  the  grantor 
always  retained  the  possession  and  control 
of  the  land  as  before  the  deed  was  executed, 
it  has  been  held  that  these  circumstances  re- 
butted any  presumption  of  delivery  from  the 
deed  being  found  in  possession  of  the  gran- 
tees. Devlin,  Real  Estate,  f  298,  and  au- 
thority cited. 

[S]  In  this  case  the  evidence  of  appellant, 
found  to  be  true  by  the  court,  showed  that 
there  was  no  intention  to  convey  the  land, 
and  that  when  the  deed  was  changed  by 
appellant    and    given     to   the    grantee    he 
angrily  grabbed  it  said  it  was  worthless, 
and   threw  It  on   the  floor,  and   the  gran- 
tor left  the  room.    The  deed  had  been  un- 
doubtedly   rejected    by    the    grantee    and 
was   so   rejected    when  appellant   left  the 
room,   and  the  rejection  was  final  so  far 
as  any  attempted  delivery  at  that  time  was 
concerned,  and  no  second  delivery  was  found 
by  the  court  to  have  been  attempted  by  appel- 
lant   Not  a  fact  was  found  by  the  court  in 
his  conclusions  showing  an  acceptance  when 
the  deed  was  tendered,  but  rather  that  it  was 
rejected,  and  there  was  no  finding  that  the 
delivery  was  a  continuing  one  and  that  the 
deed  was  left  with  the  grantee  to  be  accepted 
at  his  pleasure  or  election.    It  was  tendered 
and  rejected,  and  no  subsequent  acceptance 
did  or  could  take  place  under  the  tender  of 
the  deed.    The  act  of  delivery  and  accept- 
ance must  be  mutual  and  concurrent,  and 
no  acceptance  at  a  subsequent  time  would 
give  validity  to  the  deed,  unless  there  was 
proof  that  the  grantor  had  agreed  to  a  sub- 
sequent acceptance.     This  principle  of  law 
is  well  established.     Washburn,  Real  Prop- 
erty, p.  292.    The  court  evidently  recognized 
the  principle,  for  In  a  conclusion  of  law  be 
found  that  at  the  time  It  was  tendered  by  ap- 
pellant it  was  accepted  by  Santos  Benavldes 
in  spite  of  the  violent  rejection  of  the  deed 
by  the  grantee,  the  circumstances  of  which 
had  been  found  by  the  court  to  be  true   It 
becomes   unnecessary,   therefore,   to  discuss 
any  subsequent  tender  or  acceptance  of  the 
deed,   for   the  court  found   that   when  the 
grantee  condemned  the  instrument  as  worth- 
less and  took  it  from  his  mother  and  threw 
it  upon  the  floor,  that  was  an  acceptance. 
There  is  no  finding  as  to  any  delivery  «r 
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acceptance  except  that  made  at  the  time  that 
the  deed  was  signed  by  appellant,  and,  of 
course,  the  Judgment  must  rest  on  that  find 
Ins-  No  additional  conclusions  of  fact  were 
suggested  by  appellee  and  no  objection  urged 
to  those  found.  Appellant  requested  a  num- 
ber of  additional  findings  of  fact  and  filed 
objections  to  the  facts  found  by  the  court 

Possession  of  the  deed  by  Santos  Bena- 
vides raised  the  presumption  that  It  was 
duly  delivered,  but  the  presumption  that  a 
person  -will  accept  a  deed  because  It  Is  bene- 
ficial to  him  will  never  be  carried  so  far  as 
to  consider  him  to  have  accepted  it  What- 
ever presumption  may  have  been  raised  of 
delivery  by  possession  was  effectually  de- 
stroyed by  the  testimony  of  appellant,  found 
to  be  true  by  the  court  accounting  for  the 
possession  of  the'  deed  by  Santos  Benavides. 
Tuttle  v.  Turner,  28  Tex.  759;  McLaughlin 
t.  McManlgle,  63  Tex.  653. 

The  court  concluded  that  the  deed  signed 
by  appellant  conveyed  "a  fee-simple  title'  to 
all  the  lands  described  therein,"  and  yet  fie 
found  as  a  fact  that  when  she  signed  the 
deed  "it  was  her  intention  to  let  Bald  in- 
strument serve  to  pacify  her  son,  In  accord- 
ance with  the  legal  effect  thereof,  until  and 
unless  she  should  thereafter  make  a  will  and 
bequeath  the  property  described  therein  to 
her  son  Santos  M.  Benavides."  That  would 
indicate  that  she  had  no  intention  to  convey 
the  title  to  Santos.  As  said  by  the  Supreme 
Court  In  Stefflan  v.  National  Bank,  60  Tex. 
513.  6  S.  W.  823: 

"To  complete  a  delivery  in  its  legal  sense  two 
elements  are  also  essential.  The  instrument 
most  not  only  be  placed  within  the  control  of 
grantee,  but  this  must  be  done  by  the  grantor 
with  the  intention  that  it  shall  become  operative 
as  a  conveyance." 

See,  also,  Hubbard  v.  Cox,  76  Tex.  238, 
13  S.  W.  170. 

The  evidence  showed,  and  the  findings  of 
the  court  Indicate,  that  it  was  not  the  inten- 
tion of  appellant  that  the  deed  should  become 
operative  as  a  conveyance.  She  told  Santos 
Benavides  that  she  would  not  convey  the 
land  to  him,  but  would  sign  the  instrument 
as  altered  by  her,  as  a  comfort  to  him.  He 
said,  when  he  rejected  the  deed,  as  stated 
by  appellant,  that  it  was  not  of  any  account, 
and  that  appellant  knew  it  and  she  swore 
that  she  believed  his  statement  as  to  the  in- 
validity of  the  deed  and  did  not  intend  that 
it  should  convey  the'  land.  There  was  clearly 
no  delivery  and  acceptance  of  the  deed. 

There  is  nothing  in  this  case  in  favor  of 
the  claim  of  appellee  that  would  appeal  to 
the  equitable  consideration  of  a  court 
Santos  Benavides  had  a  shortage  in  his  ac- 
counts as  a  public  officer  and  desired  his 
mother  to  secure  him  against  prosecution  by 
conveying  to  him  about  one-third  of  her 
property,  although  she  bad  nine  other  chil- 


dren living.  He  prepared  a  warranty  deed 
and  demanded  that  it  be  executed.  He  be- 
came angry  when  she  demurred,  and  when 
she  acceded  in  so  far  as  to  sign  it  after  be- 
ing altered  by  her  he  rejected  It  in  an  in- 
sulting and  disrespectful  manner.  After- 
wards he  conceived  the  Idea  of  preserving  it 
and,  as  confided  to  his  wife,  to  use  it  as  a 
club  to  enforce  his  demands.  He  told  hi?, 
mother  he  had  destroyed  it  and  be  died 
without  setting  up  any  claims  under  the 
deed,  and  no  claim  was  made  by  his  surviv- 
ing spouse  to  the  land  until  this  suit  was 
instituted,  about  three  years  after  the  death 
of  her  husband.  She  admitted  that  she  knew 
that  she  owned  this  very  valuable  piece  of 
land,  but  set  up  no  claim  to  it  while  en- 
deavoring to  Induce  her  mother-in-law  to 
support  her  and  her  children.  When  she 
failed  in  that  she  then  followed  the  last 
counsel  of  her  dead  husband  and  psed  the 
deed  as  a  bludgeon  to  get  the  property  from 
appellant. 

[6]  Appellee  was  satisfied  with  the  findings 
of  fact  and  no  effort  to  alter,  amend,  or  add 
to  them  was  made,  and,  those  findings  not 
supporting  the  judgment,  there  is  no  eall  for 
remanding  the  cause.  It  must  be  considered 
on  those  findings  which  appellee  deemed 
were  sufficient  to  uphold  the  judgment  of  the 
court  Buster  v.  Warren,  35  Tex.  Civ.  App. 
644,  80  S.  W.  1063. 

We  conclude  that  the  judgment  should  be 
reversed,  and  judgment  here  rendered  that 
appellee  recover  nothing  by  her  suit,  that 
the  deed  given  by  appellant  be  canceled,  that 
she  be  quieted  In  her  title,  and  that  she  re- 
cover all  costs  In  this  behalf  expended. 


WALKER  v.  GOETZ.     (No.  1042.) 

(Court  of  Civil  Appeals  of  Texas.     EI  Paso. 

Jan.  22,  1920.    Rehearing  Denied 

Feb.  12, 1920.) 

1.  Appearance  $=>19(1) — Submission  to  JU- 
RISDICTION  OF  COUBT  BT  FILING  ANSWER. 

A  party  who  appeared  and  filed  an  answer 
submitted  herself  to  the  jurisdiction  of  the 
court 

2.  Husband  and  wife  ®=»146%— Liability 
of  Texas  lands  of  married  woman  fob 
debt  contracted  outside  of  state  gov- 
erned by  laws  of  state  where  debt  con- 
TRACTED. 

In  determining  liability  to  execution  of  Tex- 
as lands  of  a  married  woman  for  a  debt  con- 
tracted outside  the  state,  the  laws  of  the  state 
where  debt  was  contracted  govern. 

3.  Husband  and  wife  €=»156— Liability  or 

ESTATE  OF  MARRIED  WOMAN  TO  EXECUTION 
ON  COMMUNITY  DEBT  CONTRACTED  IN  ANOTH- 
ER 8TATE. 

Where  an  Arizona  married  woman  signed 
a  note  with  her  husband,  held  that  under  Civ. 
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Code  Axis.  1918,  par.  8862,  execution  on  a 
judgment  on  the  note  might  be  levied  against 
the  separate  property  of  the  married  woman 
located  in  Texas,  the  judgment  having  been 
recovered  in  that  state,  and  notwithstanding 
it  was  found  that  the  note  was  given  for  sup- 
plies furnished  from  a  general  merchandise 
store,  paragraphs  3855  and  8856,  relating  to 
the  wife's  obtaining  supplies  for  herself  and 
children  on  the  credit  of  the  husband,  have  no 
application. 

Error  from  Midland  County  Court;  J.  M. 
De  Armond,  Judge. 

Action  by  Charles  E.  Goetz  against  Mrs. 
John  Walker  and  husband.  There  was  a 
judgment  for  plaintiff,  and  the  named  de- 
fendant alone  brings  error.     Affirmed. 

Garrard  &  Baker,  of  Midland,  for  plaintiff 
In  error. 

B.  Frank  Haag,  of  Midland,  for  defendant 
In  error. 

WALTHALL,  J.  Charles  B.  Goetz,  de- 
fendant In  error,  brought  this  suit  in  the 
county  court  of  Midland  county  against  John 
Walker  and  wife,  based  upon  a  promissory 
note  in  the  sum  of  $700,  executed  by  John 
Walker  and  Mrs.  John  Walker  In  Arizona 
and  made  payable  to  the  order  of  C.  E. 
Goetz  at  Benson,  Ariz.,  bearing  interest  and 
providing  for  the  payment  of  attorney's  fees 
on  default  of  payment  when  due.  Defend- 
ants were  duly  cited  and  filed  answer.  Plain- 
tiff caused  a  writ  of  attachment  to  be  duly 
issued  and  levied  upon  certain  real  estate, 
the  separate  property  of  Mrs.  John  Walker, 
in  Midland  and  Tarrant  counties.  The  case 
was  tried  before  the  court  without  a  Jury, 
and,  after  briefly  reciting  the  issuance  and 
levy  of  the  attachment  describing  the  prop- 
erty upon  which  the  levy  was  made,  judgment 
was  rendered  for  defendant  in  error  for  the 
amount  sued  for  against  plaintiffs  In  error, 
jointly  and  severally,  and  awarding  execu- 
tion.    Mrs.  John  Walker  alone  appeals. 

The  court  made  and  filed  findings  of  fact 
and  conclusions  of  law.  The  only  Issues 
presented  arise  on  the  plea  to  the  jurisdic- 
tion of  the  court  over  the  person  of  Mrs. 
Walker  and  the  liability  of  her  separate  real 
estate.  John  Walker  and  Mrs.  John  Walker 
were  husband  and  wife.  Each  live  in  Ari- 
zona, and  each  signed  and  delivered  the 
promissory  note  sued  on. 

Plaintiff  in  error  presents  two  assignments 
of  error.  The  first  is  to  the  order  of  the 
court  overruling  her  plea  in  abatement;  the 
second  assigns  error  in  rendering  personal 
judgment  against  her  and  foreclosing  the  at- 
tachment lien  on  her  separate  real  estate. 
The  contention  under  the  first  assignment  is 
substantially  to  the  effect  that  defendant  in 
error  relies  upon  the  attachments  and  the  law 
of  Arizona  as  pleaded  for  jurisdiction  and 
right  of  recovery  against  her;  that  the  re- 
turns on  the  attachments  and  the  findings  of 


the  court  show  that  the  property  levied  upon 
was  her  separate  property,  and  that  the  note 
sued  on  was  for  a  community  debt ;  that  un- 
der the  laws  of  Arizona  the  separate  proper- 
ty of  the  wife  Is  not  primarily  liable  for  the 
community  debt,  and  not  until  the  separate 
property  of  the  husband  and  the  community 
property  have  first  been  exhausted;  and  that 
the  facts  do  not  appear  which  show  her  per- 
sonal liability  or  that  of  her  separate  prop- 
erty. 

[1]  Mrs.  Walker  submitted  herself  to  the 
jurisdiction  of  the  court  over  her  person  by 
appearing  and  filing  an  answer.  The  cause 
of  action  is  one  over  which  the  court  had 
jurisdiction. 

[2,  3]  The  defendant  in  error  alleged  that 
the  note  sued  on  was  and  is  a  binding  obli- 
gation under  the  laws  of  Arizona ;  that  the 
law  In  said  state  relative  to  the  liabilities  of 
married  women  is  as  follows,  to  wit,  para- 
graph 3852,  Revised  Statutes  of  Arizona  1913, 
Civil  Code,  provides  that  thereafter  married 
women  shall  have  the  same  legal  rights  as 
men  of  the  age  of  21  years  and  upward,  ex- 
cept their  right  to  make  contracts  binding 
the  common  property  of  the  husband  and 
wife,  and  shall  be  subject  to  the  same  legal 
liabilities  as  men  of  the  age  of  21  years  and 
upward.  The  paragraph  of  the  Arizona 
Statute  as  found  by  the  court  reads  as  fol- 
lows: 

"Hereafter  married  women  shall  have  the 
same  legal  rights  as  men  of  the  age  of  twenty- 
one  years  and  upwards,  except  the  right  to 
make  contracts  binding  the  common  property 
of  the  husband  and  wife,  and  shall  be  subject 
to  the  same  legal  liabilities  as  men  of  the  age 
of  twenty-one  years  and  upwards." 

Defendant  In  error  pleaded  no  other  para- 
graph of  the  Arizona  Statutes.  Plaintiff  in 
error,  in  defense,  pleaded  paragraph  3856  of 
the  Arizona  Statutes,  which  reads  as  fol- 
lows: 

"Upon  the  trial  of  any  suit  as  provided  for 
in  the  preceding  Bection,  the  court  shall  decree 
that  the  execution  be  levied,  first  upon  the 
common  property,  second  upon  the  separate 
property  *  •  * ,  third  upon  the  separate 
property  of  the  wife." 

Defendant  in  error  pleaded  no  other  para- 
graph of  the  Arizona  Statutes.  Other  para- 
graphs of  the  Statutes  of  Arizona  are  in  the 
court's  findings  without,  objection  and  with- 
out being  pleaded  by  either  party.  Some  of 
the  paragraphs  appearing  in  the  findings 
state  what  shall  constitute  the  separate  prop- 
erties of  the  husband  and  wife,  and  the  com- 
munity property  of  the  husband  and  wife, 
but  we  think  theya  are  immaterial  and  need 
not  be  considered,  as  they  have  no  special 
bearing  upon  the  Issues  presented  here.  One 
paragraph,  however,  it  is  insisted  by  plain- 
tiff in  error  does  have  a  bearing.  Jt  Is  para- 
graph 3855,  the  preceding  paragraph  referred 
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to  In  the  one  pleaded  by  plaintiff  In  error.    It 
reads: 

"The  wife  may  contract  debts  for  necessaries 
for  herself  and  children  upon  the  credit  of  her 
husband,  in  which  case  she  and  her  husband 
must  be  sued  jointly." 

But  It  was  not  alleged  in  the  answer,  nor 
did  the  trial  court  find,  that  the  note  sued 
upon  was  given  for  necessaries  for  the  wife 
or  children,  nor  that  the  credit  for  articles 
purchased  was  upon  the  credit  of  the  hus* 
band,  so  that  paragraph  3850,  pleaded  by 
plaintiff  in  error,  has  no  application  to  any 
issue  in  the  pleading  or  the  court's  findings 
of  facts. 

The  only  question  remaining  recurs  upon 
the  application  and  construction  to  be  made 
solely  of  paragraph  3852,  pleaded  by  defend- 
ant In  error.  The  finding  of  the  court  is 
that— 

"The  consideration  for  the  note  was  for  sup- 
plies furnished  defendants  from  the  general 
merchandise  store  of  plaintiff  in  Benson,  Axis." 

Is  the  finding  sufficient  to  show  a  liability 
of  the  wife  on  the  note?  Under  paragraph 
3852  of  the  Statutes  of  Arizona  there  seems 
to  be  a  personal  liability  of  the  wife  on  the 
note.  We  have  found  no  decision  of  the 
courts  of  Arizona  construing  said  paragraph, 
but  if  the  wife  has  the  same  legal  rights  as 
men  of  the  age  of  21  years  and  upwards,  and 
are  subject  to  the  same  legal  liabilities  ex- 
cept only  as  to  the  wife  alone  making  con- 
tracts binding  their  common  property,  we 
can  see  no  reason  why  Mrs.  Walker,  on  the 
note  executed  Jointly  'with  her  husband, 
would  not  be  personally  liable  on  the  note. 
Logically,  it  would  seem  to  follow  that  when 
the  wife  is  personally  obligated  her  separate 
estate  Is  liable,  save  where  it  is  by  law  ex- 
empt from  forced  sale.  There  does  not  ap- 
pear in  the  record  any  statute  of  Arizona 
qualifying  the  liability  of  a  married  woman 
on  her  obligation  or  exempting  any  of  the 
property  from  forced  sale.  The  law  of  the 
former,  fixing  the  rights  and  liabilities  of 
parties  to  a  contract,  governs.  In  MerrieUes 
v.  State  Bank  of  Keokuk,  5  Tex.  Civ.  App. 
483,  24  S.  W.  564,  a  married  woman  of  Iowa 
owned  separate  real  estate  In  Texas.  By  the 
laws  of  Iowa  she  could  contract  in  her  own 
name  and  render  her  separate  real  estate 
liable.  Accordingly  she  did  contract  and 
created  a  debt  in  Iowa,  and  the  creditor 
sought  to  make  her  separate  real  estate  in 
Texas  liable  for  the  debt  The  Ft  Worth 
Court  of  Civil  Appeals  in  that  case  held  that 
the  laws  of  Iowa  would  govern  In  subjecting 
her  real  estate  In  Texas  to  the  payment  of 
the  debt.  The  same  rule  Is  announced  by  our 
Supreme  Court  in  Ryan  &  Co.  v.  M.,  K.  &  T. 
Ry.  Co.,  65  Tex.  13,  57  Am.  Rep.  589. 

Judge  Simpkins  in  his  work  on  Contracts 


and  Sales,  to  which  we  refer,  In  the  chapter 
on  Construction  of  Contracts,  under  the  sub- 
division Lex  Loci  Contractus,  cites  many 
Texas  cases.  We  need  not  review  them. 
They  sustain  the  rule  stated  above. 

Finding  no  reversible  error,  the  Judgment 
Is  affirmed. 


WALKER  t.  GOETZ.     (No.  1043.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Jon.  22,  1920.    Rehearing  Denied 

Feb.  12, 1920.) 

Error  from  Midland  County  Court;  J.  M 
De  Armond,  Judge. 

Action  by  Chas.  E.  Goetz  against  Mrs.  John 
Walker.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Affirmed. 

Garrard  &  Baker,  of  Midland,  for  plaintiff  in 
error. 

B.  Frank  Haag,  of  Midland,  for  defendant  in 
•rror. 

WALTHALL,  J.  This  is  a  companion  case 
to  the  case  of  Mrs.  John  Walker  v.  C.  E.  Goetz, 
218  S.  W.  569,  this  day  decided  by  this  court 
The  pleadings  of  both  parties,  the  evidence, 
and  the  proceedings  had  herein  are  practical- 
ly the  same  as  in  the  former  case,  except  that 
in  this  case  the  husband  did  not  join  the  wife 
in  the  execution  of  the  promissory  note,  and, 
as  required  by  articles  1840  and  1841,  Ver- 
non's Sayles'  Civil  Statutes,  as  to  the  husband, 
while  joined  in  the  suit  with  the  wife,  no  judg- 
ment was  rendered  against  him. 

The  judgment  is  affirmed. 


WRIGHT  et  al.  v.  A.  G.  McADAMS  LUM- 
BER CO.  et  al.     (No.  1589.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Jan.  14,  1920.     Rehearing  Denied 

Feb.  4,  1920.) 

1.  Principal  and  sukety  <8=»101(1)— Plea  of 
non  est  factum  fob  alteration  no  de- 
fense to  8ubeties  fob  contbactob  against 
materialmen. 

Where  a  construction  contract  was  complete 
as  a  binding  obligation  when  the  sureties  sign- 
ed the  contractor's  bond  containing  blanks,  and 
none  of  the  matters  mentioned,  either  in  the 
stickers  pasted  on  the  contract  subsequently  or 
in  a  letter,  tended  to  make  a  new  or  different 
contract  further  than  authorized  by  Vernon's 
Ann.  Civ.  St.  Supp.  1918,  art.  5623a,  the  sure- 
ties' plea  of  non  est  factum  is  no  defense 
against  materialmen  and  subcontractors. 

2.  Constitutional  law  @=>276— Provision 
that  change  in  plans  shall  not  affect 
sureties'  liability  on  bond  not  a  denial 
of  equal  protection  ob  of  bight  to  con- 
TRACT. 

Vernon's  Ann.  Civ.  St  Snpp.  1918,  art 
5623a,  providing  that  no  change  in  the  plans  of 
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building,  construction,  or  method  of  payment 
shall  avoid  or  affect  liability  on  the  bond  of  a 
building  contractor,  and  limiting  defenses  to 
those  which  may  be  made  by  -  the  contractor, 
does  not  violate  federal  Const.  Amend.  14,  a* 
depriving  the  sureties  of  the  right  to  contract 

8.  Constitutional  law  ®=»243— Principal 
and    surety    4j=»3  —  pbovision    limiting 

SURETIES  to  defenses  of  PRINCIPAL  NOT  A 
DENIAL  OF  EQUAL  PROTECTION. 

Vernon's  Ann.  Civ.  St.  Snpp.  1918,  art 
5623a,  providing  that  no  change  in  building 
plans  or  method  of  payment  shall  affect  surety's 
liability,  and  limiting  sureties  for  a  building 
contractor  to  such  defenses  as  the  contractor 
could  make  in  a  suit  on  the  bond,  does  not 
violate  federal  Const  Amend.  14,  as  denying 
sureties  the  equal  protection  of  the  laws. 

4.  Principal  and  sueett  4=»59  —  Existing 
law  a  part  of  suretyship  contract. 

Vernon's  Ann.  Civ.  St  Supp.  1918,  art 
6623a,  being  operative  when  defendants  signed 
as  sureties,  it  became  part  of  their  contract 
and  they  are  bound  with  knowledge  of  its  pro- 
visions and  the  extent  to  which  it  would  affeot 
their  rights  and  liabilities. 

5.  Mechanics'  liens  c3=>14— No  subjection 

OF  HOMESTEAD  TO  LIEN  UNDER  CONTRACT  NOT 
EXECUTED  IN  COMPLIANCE  WITH  STATUTES. 

Where  a  contract  for  improvements  on  a 
homestead  was  not  executed  in  compliance  with 
the  statutes  in  reference  to  mechanics'  liens  on 
homesteads,  it  could  not  fix  a  lien  for  the  im- 
provements in  favor  of  the  contractor. 

6.  Principal   and   surety    «J=>9— ■ Bond   of 

SURETIES    FOB    CONTRACTOR    VALID    THOUGH 
NOT  FILED   WITH  CLERK  BEFORE   WORK  WAS 

COMMENCED. 

A  building  contract  made  under  Vernon's 
Ann.  Civ.  St  Supp.  1918,  art  6623a,  providing 
that  such  a  contract  shall  guarantee  the  pay- 
ment of  materialmen's  and  laborers'  liens  re- 
gardless of  whether  or  not  secured  by  any  lien, 
was  valid,  though  the  contract  and  bond  were 
not  filed  with  the  clerk  before  the  work  was 
commenced. 

7.  Principal  and  surety  <g=»166— Sureties 
of  building  contractor  liable  to  owner 
fob  attorney's  fees. 

Under  Vernon's  Ann.  Civ.  St  Supp.  1918, 
art  6623a,  permitting  materialmen  and  laborers 
to  file  suit  to  enforce  payment  and  collection 
of  the  indebtedness  due  them,  the  suit  being 
against  the  owner  as  well  as  the  building  con- 
tractors, the  owner  is  entitled  to  recover  his 
attorney's  fees  against  the  contractor's  surety. 

8.  Principal  and  surety  <3=132—  Subcon- 
tractor can  sue  on  bond  in  disregard 
of  right  of  action  on  contract. 

Under  Vernon's  Ann.  Civ.  St  Supp.  1918, 
art  6623a,  a  subcontractor,  suing  the  sureties 
for  a  building  contractor,  had  the  right  to  sue 
directly  on  the  bond,  and  to  disregard  his  right 
of  action  on  his  express  contract 

9.  Mechanics'  liens  «=»317— Owner's  claim 
fob  damages  from  delay  in  completion 
and  for  attorney's  fees  may  be  set  off 
against  balance  due  contractors. 

In  suit  between  materialmen,  subcontrac- 
tors, and  laborers  against  the  owner,  the  con- 


tractors, and  their  sureties,  though  the  contrac- 
tors had  assigned  to  their  sureties  any  balance 
due  from  the  owner,  the  court  did  not  err  in 
failing  to  render  judgment  for  the  sureties  for 
such  a  balance,  where  the  owner  had  a  claim 
for  damages  from  delay  in  completion  and  for 
attorney's  fees,  which  claim  might  properly  be 
set  off  in  equity  against  his  assigned  obligation 
to  the  contractors. 

10.  Mechanics'  liens  4=9317  —  Amount  of 
fees  properly  submitted  to  jury  in  suit 
over  building  contract. 

In  a  suit  by  materialmen,  subcontractors, 
and  laborers  against  the  owner,  the  contractors, 
and  the  letter's  sureties,  there  was  no  error  in 
submitting  to  the  jury  the  question  of  the 
amount  due  the  owner's  attorney  as  attorney's 
fees  which  the  owner  was  entitled  to  set-off 
against  the  balance  due  the  contractors  from 
him  and  assigned  to  the  sureties. 

11.  Damages  «=»78(4)— Building  contract 
provision  fob  liquidated  damages  from 
delay  valid. 

The  provision  of  a  building  contract  that 
the  owner  was  to  be  allowed  $5  a  day  for  delay 
in  completion  as  liquidated  damages  was  valid, 
and  for  91  days'  delay  the  court  should  hare 
instructed  the  jury  to  find  for  the  owner  in  the 
sum  of  $466,  in  suit  by  subcontractors,  material- 
men, and  laborers  against  the  owner,  contrac- 
tors, and  the  latter's  sureties. 

Appeal  from  District  Court,  Lubbock.  Coun- 
ty; W.  R.  Spencer,  Judge. 

Suit  by  the  A.  O.  McAdams  Lumber  Com- 
pany and  others  against  L.  B.  Wright  and 
others.  From  judgment  for  plaintiffs,  de- 
fendants appeal.    Reformed  and  affirmed. 

Bean  &  Klett  and  Roscoe  Wilson,  all  of 
Lubbock,  for  appellants. 

M.  Fulton,  Percy  Spencer,  J.  B.  Vickers, 
W.  H.  Bledsoe,  and  W.  F.  Schenck,  all  of 
Lubbock,  for  appellees. 

BALL,  J.  The  appellee  A.  G.  McAdams 
Lumber  Company,  a  corporation,  filed  suit  in 
the  district  court  of  Lubbock  county  against 
L.  R.  Hensley  and  O.  L.  Phillips,  as  contrac- 
tors under  the  firm  name  of  Hensley  &  Phil- 
lips, and  against  R.  D.  Benson,  as  the  owner 
of  certain  buildings,  including,  as  defendant, 
L.  B.  Wright  and  H.  K.  Porter  as  sureties 
upon  the  contractor's  bond  of  Hensley  i 
Phillips,  to  recover  a  balance  of  $2,727.85,  al- 
leged to  be  due  appellee  for  material  fur- 
nished the  contractors  to  construct  a  resi- 
dence, garage,  and  barn  for  the  owner,  R  D. 
Benson.  It  is  alleged  that  the  contract  made 
by  Benson  bound  the  contractors  to  com- 
plete the  work  at  a  cost  of  $8,750  on  or  be- 
fore September  1,  1917.  T.  T.  Fisher,  as  a 
subcontractor,  filed  suit  In  the  same  court 
upon  the  same  contract,  to  recover  a  balance 
of  $535  alleged  to  be  due  him  for  plastering 
done  for  said  contractors.  The  Cicero  Smith 
Lumber  Company,  claiming  a  balance  of 
$269.35  for  material  furnished ;   J.  B.  Pryor, 
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a  subcontractor,  claiming  a  balance  of  $656.- 
75  for  concrete  work ;  Nelson  &  Wilcox,  sub- 
contractors,  claiming  a   balance  of  $184.40 
for  painting;  O.  6.  Kershner,  a  subcontrac- 
tor,  claiming  a  balance  of  $466.44  for  brick 
and   tile  work;    and  Bush  Bros.,  a  partner- 
ship, claiming  a  balance  of  $415.95 — all  filed 
their  pleas  of  Intervention.    The  owner,  Ben- 
son,   by  cross-action,  prayed  for  penalty  of 
(445    damages  for  delay  in  completing  the 
work   and  $250  for  his  attorney's  fees.    The 
total  amount  of  claims  sued  for  by  plaintiffs 
and  Interveners  Is  $5,859.74.    The  suits  were 
consolidated.    Plaintiffs  and  Interveners  al- 
leged, In  substance,  that  on  April  28,  1917, 
the  owner,  R.  D.  Benson,  and  the  contractors, 
Hensley  and  Phillips,  entered  Into  a  written 
contract,  whereby  the  latter  obligated  them- 
selves to  construct  a  residence,  garage,  and 
barn    for   the  owner,    according   to   certain 
plans  and  specifications,  at  a  price  of  $8,750, 
and  to  complete  the  work  by  September  1, 
1917;    that  on  the  same  date  the  sureties, 
L.  B.  Wright  and  H.  K,  Porter,  executed  a 
bond  In  the  penal  sum  of  $3,364,  payable  to 
the  owner  and  those  who  may  furnish  labor 
and  material,  conditioned  that  the  contrac- 
tors will  faithfully  perform  said  contract  and 
promptly  pay  and  discharge  all  indebtedness 
that   may  be  incurred  by  the  said  Hensley 
and  Phillips  In  carrying  out  the  said  contract. 
Copies  of  the  contract  and  bond  were  made 
exhibits   to   the   pleading.     The   defendant 
Hensley  filed  a  suggestion  of  his  adjudica- 
tion In  bankruptcy.    The  defendant  Benson 
answered,  alleging  that  the  premises  in  ques- 
tion had  likewise  been  his  homestead;    that 
no  Hen  had  been  created  to  secure  any  of  the 
claims  sued  upon,   and  admitted  ,that  he 
lacked  $1,187.56  paying  the  contractors  for 
the  work  done,  and  claimed  by  way  of  cross- 
action  the  said  sum  of  $445,  as  penalty  for 
91  days'  delay  in  completion  of  the  work, 
together  with  his  attorney's  fees.    He  fur- 
ther alleged  that  the  contract  and  bond  sued 
upon  did  not  represent  the  contract  and  bond 
that  were  actually  made,  but  were  wholly 
different  from  the  contract  and  bond  executed 
by    the   parties   originally.     The   sureties, 
Wright  and  Porter,  allege  that  the  contract 
-  and  bond  sued  upon  were  not  the  Instruments 
executed  by  the  owner  and  the  contractors, 
specifically  alleging: 

"(9)  That  the  sureties  say  that  the  contract 
that  was  entered  into  between  the  parties  with 
reference  to  the  construction  and  completion  of 
the  buildings  mentioned  in  said  Exhibit  A  with- 
out the  knowledge  or  consent  of  these  sureties 
materially  differ  from  said  Exhibit  A  sued  on, 
in  that  the  real  contract  for  the  construction 
and  completion  of  said  buildings  obligated  the 
contractors  to  award  the  painting  to  Mr.  Nel- 
son, the.  plumbing  to  Bush  Bros.,  the  lumber 
and  mill  work  to  the  Cicero  Smith  Lumber 
Company  or  the  McAdams  Lumber  Company, 
and  further  obligated  the  contractors  to  begin 
work  on  the  garage,  not  later  than  Monday, 
April  30th,  and  push  same  forward  to  comple- 


tion, or  have  same  so  it  can  be  occupied  as  a 
place  of  residence  in  two  weeks '  from  above 
date;  also  to  construct  the  stable  as  promptly 
as  possible. 

"(10)  That  these  sureties  say  that  they  are 
not  liable  on  the  contract  set  up  in  Exhibit  A 
or  the  bond  given  to  secure  it,  and  made  a  part 
thereof,  in  that  the  contract  set  up  in  said  Ex- 
hibit A  was  materially  altered,  and  an  entirely 
different  building  contract  entered  into  by  the 
other  parties  hereto,  by  which  the  contractors, 
for  a  valuable  consideration,  assumed  and  prom- 
ised to  discharge  the  additional  burdens  and 
liabilities  mentioned  in  the  preceding  paragraph, 
and  these  sureties  say  that  these  material  alter- 
ations and  additional  obligations  were  incur- 
red and  entered  into  by  and  for  the  other  par- 
ties hereto  without  the  knowledge  or  consent 
of  these  sureties  before  delivery  or  acceptance 
of  the  contract  or  bond,  and  before  any  labor 
or  material  was  furnished;  that  in  fact  these 
sureties  have  never  signed  any  bond  or  obligated 
themselves  in  any  way  to  become  liable,  as  sure- 
ties or  otherwise,  on  the  contract,  that  was 
really  made  between  the  parties,  and  have  never 
authorized,  ratified,  or  acquiesced  in  such  con- 
tract or  bond,  and  the  contract  and  bond  sued 
on  are,  so  far  as  these  sureties  are  concerned, 
wholly  void  and  without  consideration  to  sup- 
port it,  whereby  such  sureties  are  not  liable  on 
the  contract  or  bond  sued  on." 

Upon  special  issues  submitted  to  the  jury, 
findings  were  returned,  stating  the  amount 
due  the  several  claimants  who  furnished 
material  and  labor.  The  jury  further  found 
that  $200  was  a  reasonable  attorney's  fee; 
that  the  letter  of  April  28,  1917,  signed  by 
the  owner  and  contractors,  and  made  a  part 
of  the  contract,  was  without  the  knowledge 
and  consent  of  the  sureties,  and  after  the 
bond  had  been  signed  by  them;  that  said 
sureties  refused  to  have  anything  to  do  with 
the  contract  and  bond  after  they  learned  of 
said  letter ;  that  by  reason  of  the  acts  of  the 
owner  in  making  alterations  the  completion 
of  the  buildings  was  delayed  85  days;  that 
the  premises  In  question  constituted  the 
homestead  of  the  defendant  Benson.  Judg- 
ment was  rendered  in  favor  of  plaintiff  and 
intervener  against  Phillips,  one  of  the  con- 
tractors, and  Wright  and  Porter  as  sureties, 
for  the  several  amounts  found  to  be  due. 
Benson  was  denied  recovery  of  the  attorney's 
fees,  but  was  allowed  $30  in  the  way  of  pen- 
alty for  delay,  which  was  credited  on  the 
amount  admitted  in  his  pleadings  to  be  due 
the  contractors.  It  was  ordered  that  execu- 
tion first  issue  against  Benson  in  favor  of 
plaintiffs  and  interveners,  prorating  the 
amount  due  from  Benson  upon  the  several 
amounts  recovered  by  them,  and  that  such 
sums,  when  collected,  should  be  credited  on 
the  judgment  rendered  against  the  contrac- 
tors and  sureties.  It  appears  that  after  the 
contract  and  bond  had  been  signed  and  on 
the  same  day  the  following  instrument  was 
executed: 

"Lubbock,  Texas,  April  28,  1917. 

"Mr.  R.  P.  Benson,  Lubbock,  Texas— Dear  Sir: 
In  connection  with  the  execution  of  my  contract 
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with  you,  for  the  construction  of  your  residence, 
garage,  stable,  etc.,  I  hereby  agree  to  award 
the  following  work  to  the  respective  subcon- 
tractors as  noted  below: 

"Painting  to  Mr.  Nelson ;  plumbing  to  Bush 
Bros.;  lumber  and  mill  work  to  Oicero  Smith 
or  McAdams  Lumber  Co. 

"I  further  agree  to  begin  work  on  the  garage 
not  later  than  Monday,  April  30th,  and  to  push 
same  forward  to  completion,  or  to  have  same  so 
as  it  can  be  used  as  a  place  of  residence  in  two 
weeks  from  above  date.  Also  to  construct  the 
stable  as  promptly  as  possible.  In  connection 
with  the  shingles  for  garage,  if  it  becomes  neces- 
sary to  size  these  shingles  to  dimensions,  yon 
are  to  pay  for  the  cost  of  sizing  same  and  tho 
loss,  if  any,  caused  by  such  work. 

"Tours  truly,  L.  R.  Hensley 

"G.  L.  Phillips 

"It  is  agreed  and  understood  that  the  price 
for  all  the  tile  work  was  estimated  at  fifty 
cents  per  square  foot.  Should  this  tile  cost 
more  or  less  than  fifty  cents  per  square  foot, 
addition  or  deduction  from  the  contract  price 
will  be  so  made.  G.  L." 

Benson  testified  with  reference  to  the  letter 
as  follows: 

"As  to  whether  or  not  that  letter  was  signed 
by  me  on  the  28th  after  the  bond  was  signed 
by  the  sureties,  I  will  say  that  I  do  not  think 
that  I  signed  the  letter  at  all,  but  the  letter  was 
delivered  to  me  with  the  contract  and  bond. 
The  sureties  had  already  signed  the  bond  at 
the  time  the  letter  was  attached." 

Hensley  testified  with  reference  to  the  let- 
ter as  follows: 

"The  contract  and  bond  were  written  up,  and 
I  carried  it  out  and  had  the  bond  signed  by  Mr. 
Porter  and  Mr.  Wright,  and  after  it  was  signed 
up  by  Mr.  Porter  and  Mr.  Wright  as  sureties, 
I  then  carried  it  back  to  the  office,  and  Mr. 
Benson  and  Mr.  Weathers  [the  architect]  had 
an  extra  letter  written,  asking  to  give  the  paint- 
ing, etc.,  to  certain  contractors,  and  to  buy  the 
lumber  from  those  yards  they  mentioned  to  you, 
and  agree  to  finish  the  garage  and  barn  in  a 
certain  length  of  time  so  he  could  use  it  as  a 
residence.  They  asked  me  to  sign  that  letter 
and  make  it  a  part  of  the  contract,  and  I  then 
signed  it.  The  letter  was  then  attached  to  the 
contract  The  letter  was  written  in  duplicate, 
and  signed  in  duplicate,  and  I  kept  one  of  the 
duplicates,  and  I  believe  Mr.  Benson  kept  one, 
and  that  was  all  at  the  time  that  the  contracts 
were  delivered.  •  •  •  The  contract  and  let- 
ter was  delivered  as  one  transaction.  I  did  not 
at  that  time  show  the  letter  to  the  sureties  or 
inform  them  as  to  the  contents  of  it  It  was 
along  in  November  or  December,  or  something 
like  that  that  the  sureties  first  learned  of  the 
existence  of  such  a  letter." 

Weathers,  the  architect  testified  In  rela- 
tion to  the  letter  as  follows: 

"The  letter  was  prepared  by  Hensley  &  Phil- 
lips and  was  a  kind  of  joint  suggestion  between 
Hensley  and  Phillips  and  myself  and  Mr.  Ben- 
son, as  a  means  of  obviating  the  writing  of  the 
contract  in  order  to  embody  this  agreement  or 
understanding  as  to  the  special  attention  to  be 
given  to  the  construction  of  the  garage  and 
barn.     The   letter   was   written   in   duplicate. 


One  copy  attached  to  the  copy  of  the  contract 
that  was  handed  to  the  party  of  the  first  part 
and  one  copy  was  attached  to  the  copy  of  the 
contract  handed  to  the  party  of  the  second 
part" 

The  original  contract  and  bond  are  made 
a  part  of  the  statement  of  facts;  the  con- 
tract being  originally  printed  in  blank  upon 
one  side  of  a  sheet  of  paper  and  the  bond, 
with  blanks,  printed  upon  the  other.  The 
contract  before  the  blanks  were  filled  in, 
is  in  part  as  follows: 

"This   agreement   made    this  day    of 

,  A.  D.  19—,  between ,  contractors, 

parties  of  the  first  part,  and ,  owner,  party 

of  the  second  part;  witnesseth:  That  the  said 
parties  of  the  first  part  for  and  in  consideration 
of  the  payments  to  be  made  to  them  by  the 
said  second  party,  as  hereinafter  provided,  do 
hereby  covenant  contract  and  agree  to 

according  to  the  plans,  specifications  (which  are 
declared  to  be  a  part  of  the  agreement),"  etc. 

Two  typewritten  sheets  of  paper  are  pasted 
in  the  blank,  which  is  about  one  inch  wide 
clear  across  the  sheet  between  "agree  to" 
and  "according  to,"  and  read  In  part  as  fol- 
lows: 

"Furnish  all  labor  and  material  of  each  and 
every  kind  to  build  and  complete  a  one-story 
and  a  half  frame  residence,  two-story  frame 
garage,  two-story  frame  stable,  cistern  founda- 
tion, trash  bin,  water  trough,  grape  arbor; 
fences,  walks,  yard  irrigation,  plumbing,  heat- 
ing, wiring,  etc.,  etc.,  all  according  to  the  ad- 
denda to  original  specifications,  revised  plans, 
and  the  following  list  of  alterations:  (1)  Omit 
all  base  plugs  and  floor  plugs." 

This  Is  followed  by  Items,  numbered  (2) 
to  (20),  specifying  changes,  alterations,  omis- 
sions, and  additions  to  various  items  in  the 
original  plans  and  specifications,  and  relate 
to  changes  In  the  bathroom,  refrigerator, 
drain,  size  of  kitchen,  closets,  change  In  lum- 
ber for  celling,  size  of  built-in  bookcases  and 
certain  windows  and  other  minor  matters. 
Without  the  two  typewritten  sheets,  (desig- 
nated in  the  briefs  as  "stickers")  this  part  of 
the  contract  would  read  thus: 

"  *  *  *  do  hereby  covenant  contract  and 
agree  to  AU  work  to  be  done  strictly  according 
to  the  plans,  specifications,"  etc. 

— the  italicized  part  being  typewritten  In  the 
blank  space  where  the  "stickers"  are  pasted. 
The  uncontradicted  evidence  shows  that  the 
typewritten  "stickers,"  making  these  changes 
and  additions,  were  pasted  upon  the  printed 
contract  after  It  had  been  signed  by  Hensley 
&  Phillips  and  Benson,  and  after  the  bond 
had  been  signed  by  the  sureties,  Wright  and 
Porter.  The  contract  was  complete  without 
the  "stickers."  It  appears  that  Weathers, 
representing  Benson,  and  Hensley  and  Phil- 
lips, are  the  parties  who  filled  out  the  blank 
contract  and  bond,  and  attached  the  typewrit- 
ten "stickers"  to  the  contract  and  at  the 
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same  time,  or  Immediately  thereafter,  the  let- 
ter of  April  28th  was  written.  The  letter 
names  certain  subcontractors  who  are  to  do 
painting,  plumbing,  and  to  furnish  lumber 
and  mill  work.  It  provides  for  commencing 
.and  completing  the  work  upon  the  garage  In 
order  that  It  might  be  used  as  a  temporary 
residence,  and  binds  the  contractors' to  also 
construct  the  stable  as  promptly  as  possible. 
All  the  stipulations  contained  In  both  the 
"stickers"  and  the  letter  come  within  the 
terms  of  V.  S.  O.  S.  (Supp.)  art  6623a,  which 
provides  that — 

"No  change  or  alteration  in  the  plans,  build- 
ing, construction  or  method  of  payment  shall 
in  any  way  avoid  or  affect  the  liability  on  said 
bond." 

[1]  Appellee  asserts  that,  if  this  is  a  mate- 
rial alteration  of  the  contract,  the  sureties 
are  estopped  from  urging  such  defense  by 
the  fact  that  they  executed  the  bond  with 
blanks  to  be  filled,  thereby  binding  themselves 
to  all  persons  who  furnished  labor  or  mate- 
rial on  any  contract,  which  their  principal 
might  make  with  his  Implied  authority  to 
fill  the  blanks.  As  said  In  1  R.  0.  L.  p.  1012, 
i  45: 

"Authority  to  fill  blanks  in  an  instrument 
need  not  be  express,  bnt  may  be  implied,  and, 
when  fairly  inferable  from  the  conduct  of  the 
parries,  and  circumstances  surrounding  the 
transaction,  is  as  effectual  as  if  expressly  con- 
ferred. This  is  an  exception  to  the  general  rule 
that  no  authority  from  the  maker  to  alter  will 
be  implied,  and  is  of  as  frequent  application  as 
is  the  general  rule  itself.  Such  authority  may 
be  implied  from  circumstances  and  from  the 
facts  proved  when  these  facts,  all  taken  together 
and  fairly  considered,  Justify  the  inference. 
It  is,  after  all,  a  mere  question  of  assent,  and 
assent  by  implication,  when  fairly  and  legally 
inferred,  is  actual  and  effective  assent  as  much 
so  as  when  direct  authority  is  shown  by.  parol. 
It  seems  very  generally  conceded  that,  where 
a  person,  intending  to  enter  into  an  obligation, 
signs  a  paper  containing  blanks  as  to  any  par- 
ticular, there  is  implied  authority  to  fill  all 
blanks  in  general  conformity  to  the  character 
of  the  paper." 

The  same  rule  is  again  announced  in  21 
R.  O.  L.  p., 969,  f  22,  in  this  language: 

"A  surety  who  signs  an  incomplete  undertak- 
ing and  places  in  the  hands  of  another  to  use 
for  a  particular  purpose,  and  with  ostensible 
authority  to  fill  in  any  needed  matter  to  make 
it  effective,  is  estopped  to  controvert  its  validity 
to  the  prejudice  of  the  obligee  after  it  is  ac- 
cepted by  him  in  its  completed  form  and  with- 
out negligence  on  his  part.  Sureties  who  sign 
an  undertaking  in  blank  are  bound  to  know  its 
contents,  and  that  the  blanks  must  be  filled  to 
make  it  accomplish  the  purpose  for  which  it  is 
intended.  They  cannot  evade  liability  after  it 
has  been  completed  by  filling  such  blanks,  by 
pleading  a  want  of  such  knowledge,  unless  pre- 
vented from  reading  it  by  some  trick  or  artifice 
of  the  obligee." 

The  same  rule  is  declared  in  4  Elliott  on 
Contracts,  g  3497;   2  C.  J.  Alteration  of  In- 


struments, 85  125-136;  Brandt  on  Suretyship 
and  Guaranty  (3d  Ed.)  §  460 ;  32  Cyc.  pp.  67, 
68;  Inhabitants  of  South  Berwick  t.  Hunt- 
ress, 53  Me.  89,  87  Am.  (Dec.  636;  Drury  v. 
Foster,  2  Wall.  24,  17  L.  Ed.  780;  Stone  v. 
Brown,  54  Tex.  330;  Falacios  v.  Brasher, 
18  Colo.  593,  34  Pac.  251,  36  Am.  St  Rep.  305; 
Burgess  v.  Blake,  128  Ala.  105,  28  South. 
963,  86  Am.  St.  Rep.  107;  Friend  v.  Ward, 
126  Wis.  291,  104  N.  W.  997,  1  U.  R.  A.  (N.  S.) 
891,  110  Am.  St  Rep.  924;  Grovold  v.  Feder- 
al IT.  Surety  Co.,  212  Fed.  906.  These  au- 
thorities, and  many  others  which  might  be 
cited,  sustain  appellee's  contention,  but  they 
do  not  apply  to  this  case  because,  as  stated, 
the  contract  was  complete  as  a  binding  obli- 
gation at  the  time  the  sureties  signed  the 
bond.  It  obliged  the  contractors,  for  a  named 
consideration,  to  furnish  all  labor  and  mate- 
rial necessary  to  do  the  work,  and  construct 
the  buildings  according  to  the  plans  and  spec- 
ifications, within  a  stated  period.  It  con- 
tains the  usual  collateral  provisions  with  ref- 
erence to  payment  upon  the  architect's  esti- 
mates, subletting,  insurance,  written  notice, 
etc.  So  the  rule  as  announced  In  2  C.  J. 
pp.  1244,  1245,  H  121,  124,  to  the  effect  that 
the  law  implies  authority  to  fill  blanks  in  a 
contract  only  when  such  insertions  are  nec- 
essary to  make  the  Instrument  perfect  and 
complete,  according  to  its  nature,  frame,  and 
intended  use,  applies.  Since  none  of  the  mat- 
ters mentioned  in  either  the  stickers  or  the 
letter  tended,  to  make  it  a  new  or  different 
contract  as  originally  executed,  further  than 
Is  authorized  by  the  statute,  the  appellant's 
plea  of  non  est  factum  was  no  defense.  It 
will  be  noted  that  the  article  of  the  statute 
referred  to  further  provides  that  "the  sure- 
ties on  said  bond  shall  be  limited  to  such  de- 
fenses only  as  the  principal  on  the  said  bond 
could  make."  It  will  not  be  contended  that  the 
principal,  Benson,  could  urge  either  the  de- 
fense of  non  est  factum  or  alteration,  when 
he  was  present  and  consenting  to  the  changes, 
both  in  person  and  by  his  agent  the  archi- 
tect. It  follows  that  in  the  light  of  the  stat- 
ute the  Jury's  finding  that  the  letter  was  a 
material  alteration  of  the  contract  Is  erro- 
neous, The  first  assignment  is  therefore  over- 
ruled. Garrett  v.  Dodson,  199  S.  W.  675; 
Tarkington  Prairie  Lodge  v.  Geo.  W.  Smyth 
Lumber  Co.,  214  S.  W.  588. 

[2]  Appellant's  second  assignment  attacks 
article  5623a,  V.  S.  C.  S.  (Supp.),  upon  con- 
stitutional grounds.  It  is  urged  that  the  pro- 
vision that  "no  change  or  alteration  in  the 
plans,  building,  construction  or  method  of 
payment  shall  In  any  way  avoid  or  affect 
the  liability  on  said  bond"  is  in  violation  of 
the  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States,  In  that  it  deprives 
the  sureties  of  the  right  to  contract  and  de- 
nies them  the  equal  protection  of  the  laws. 
It  cannot  be  contended  that  it  deprives  them 
of  the  right  to  enter  into  any  legal  contract, 
though  it  certainly  denies  them  the  right  to 
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contract  In  such  a  way  as  to  avoid  that  stat- 
utory provision. 

[3, 4]  Under  the  third  assignment  it  1b  con- 
tended that  the  provision  limiting  the  sure- 
ties to  sucb  defenses  as  the  principal  could 
make  In  a  suit  upon  the  bond  is  subject  to 
the  same  objections.  These  questions  have 
been  often  discussed  in  relation  to  usury  stat- 
utes, statutes  governing  the  sale  of  patent 
rights,  and  other  like  enactments,  and  in  all 
of  them  the  question  has  been  settled  adverse- 
ly to  appellant's  contention.  Hawkins  v. 
Bleakly,  243  U.  S.  210,  37  Sup.  Ct  266,  61 
L.  Ed.  078,  Ann.  Cas.  1917D,  639,  American 
Indemnity  Co.  v.  Burrows  Hdw.  Co.,  181  S. 
W.  574,  and  Mlddleton  v.  Texas  Power  &  Light 
Co.,  108  Tex.  96,  185  S.  W.  556,  where  it  is 
held  that  no  citizen  has  a  vested  right  In 
common-law  remedies.  When  appellants 
signed  the  bond  as  sureties  the  article  in 
question  was  operative  and  became  a  part  of 
their  contract  They  are  bound  with  knowl- 
edge of  Its  provisions  and  the  extent  to  which 
it  would  affect  their  rights  and  liabilities. 
12  C.  J.  p.  978,  |  553. 

[f ,  I]  It  Is  insisted  under  the  fourth  as- 
signment that  the  trial  court  erred  in  render- 
ing a  judgment  for  the  plaintiffs  and  inter- 
veners because  the  bond  had  not  been  filed 
with  the  clerk  before  the  work  was  com- 
menced. Articles  5623  and  5625  prescribe  the 
procedure  necessary  when  it  is  attempted  to 
establish  a  lien  upon  the  property  upon  which 
the  Improvements  are  to  be  erected,  and  un- 
der these  articles  it  is  necessary  for  contracts 
to  be  filed.  The  improvements  in  the  instant 
case  were  made  upon  a  homestead,  and  the 
contract,  not  having  been  executed  in  com- 
pliance with  the  statutes  in  reference  to 
mechanics'  liens  upon  the  homestead,  could 
not  fix  a  lien.  This  contract  was  made  under 
article  5623a,  V.  S.  0.  S.  vol.  2  (Supp.),  which 
provides  that  such  contract  shall  guarantee 
the  payment  of  materialmen  and  laborers' 
liens,  "regardless  of  whether  or  not  they  are 
secured  by  any  lien."  The  failure  to  file  such 
a  contract  with  the  clerk  in  no  degree  af- 
fects its  validity.  What  is  here  said  also  dis- 
poses of  the  fifth  assignment. 

[7]  The  sixth  assignment  attacks  that  por- 
tion of  the  judgment  awarding  attorney's 
fees  to  the  owner,  Benson.  The  bond  binds 
the  sureties  in  the  sum  of  $3,364,  payable  to 
Benson,  conditioned  that  if  the  contractor 
"shall  duly  and  promptly  pay  and  discharge 
all  indebtedness  that  may  be. incurred  by  the 
said  Hensley  &  Phillips,  in  carrying  out  said 
contract,  *  •  *  as  well  as  all  costs,  in- 
cluding attorney's  fees  in  enforcing  payment 
and  collection  of  any  and  all  indebtedness  In- 
curred by  said  Hensley  &  Phillips,  in  carrying 
out  said  contract,  then  the  above  obligation 
shall  be  void,"  etc.  Since  the  statute  permits 
materialmen  and  laborers  to  file  suit  for  en- 
forcing the  payment  and  collection  of  indebt- 
edness due  them,  and  since  the  suit  is  against 
Benson  as  well  as  the  contractors,  for  the 


purpose  of  enforcing  the  payment  of  their  in- 
debtedness, a  reasonable  construction  of  this 
term  of  the  bond  entitles  Benson  to  recover 
his  attorney's  fees. 

[8]  Under  the  seventh  assignment  appel- 
lants complain  that  the  court  erred  in  submit- 
ting a  special  issue  as  to  the  amount  due  O. 
G.  Kershner.  The  proposition  urged  is  that, 
where  a  subcontractor  sues  for  the  value  of 
labor  and  material,  and  not  for  the  balance 
due  on  an  express  contract,  and  the  evidence 
shows  that  the  only  claim  be  has  is  based  on 
such  contract,  and  that  be  has  abandoned 
it  without  excuse,  he  is  not  entitled  to  re- 
cover. While  the  evidence  may  have  shown 
that  Kershner  had  an  express  contract,  by 
statute  he  is  given  the  right  to  sue  directly 
upon  the  bond  and  disregard  his  right  to  ac- 
tion on  the  contract  Reference  to  the  plead- 
ing shows  that  this  subcontractor's  petition 
is  so  framed  that  he  could  recover  either 
upon  his  contract  with  Hensley  and  Phillips 
or  upon  the  bond.  The  evidence  shows  the 
amount  due  him,  and  the  court  did  not  err  in 
submitting  the  issue  to  the  jury. 

[9]  The  eighth  assignment  is: 

"The  trial  court  erred  is  not  rendering  judg- 
ment for  the  sureties,  L.  B.  Wright 'and  H.  K. 
Porter,  against  the  defendant,  R.  D.  Benson,  in 
that  the  uncontroverted  evidence  shows  that  the 
defendant  Benson  is  owing  to  the  contractor  a 
balance  of  $1,187.56,  less  a  deduction  of  $30 
for  delay  allowed  by  the  court,  which  balance 
has  been  transferred  by  the  contractors  to  tho 
sureties  by  an  instrument  in  writing,  and  no 
evidence  that  the  plaintiffs  or  intervener*  have 
ever  acquired  a  right  to  any  part  thereof." 

There  was  Introduced  in  evidence  what 
purports  to  be  an  assignment  by  Hensley  & 
Phillips  to  Wright  and  Porter  of  the  balance 
due  them  under  the  contract  from  Benson. 
This  instrument  is  dated  October  12,  1917. 
There  was  also  introduced  a  letter  of  same 
date,  addressed  to  Benson,  signed  by  appel- 
lants, notifying  him  of  the  transfer  to  them 
of  this  balance.  By  a  consolidation  of  the 
several  actions  and  by  pleas  of  intervention, 
the  suit  is  one  between  materialmen,  laborers, 
and  subcontractors  upon  the  one  part  against 
the  owner,  the  contractors,  and  their  sureties 
upon  the  other.  By  his  answer  the  owner, 
Benson,  admits  that  he  has  on  band  the  sum 
of  $1,187.50,  due  under  the  contract,  out  of 
which  amount  he  prays  that  he  be  allowed  to 
retain  his  attorney's  fees  and  damages,  re- 
sulting to  him,  because  of  delay  In  completing 
the  building,  together  with  costs,  and  in  his 
pleading  tenders  the  balance  into  court,  as- 
serting his  readiness  to  pay  the  same  to  the 
proper  parties  under  the  court's  direction. 
He  shows  that  on  September  26,  1907,  he  no- 
tified appellants  that  certain  bills  for  mate- 
rial and  work  had  not  been  paid,  and  that 
as  sureties  he  would  expect  them  to  see  that 
the  contract  was  performed,  and  requesting 
that  they  take  such  steps  as  they  deemed 
necessary  to  see  that  the  contractors  complied 
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with  the  contract,  and  paid  all  bills  for  labor 
and  material.     He  further  alleges: 

"That  recognizing  their  liability  as  sureties 
on  said  bond,  Eaid  Wright  and  Porter  did,  on 
the  12th  day  of  October,  1917,  after  the  receipt 
of  such  notice  from  this  defendant,  have  Hen- 
sley  &  Phillips  transfer  to  them  the  balance  due 
and  to  become  due  on  said  contract,"  and  that 
they  served  him  with  notice  of  such  assign- 
ment. 

It    Is    further   alleged    that   all   payments 
made  upon  said  contract  after  September  26. 
1917,  were  made  either  to  said  defendants 
Wright  and  Porter,  or  to  other  parties  upon 
the    written    orders    and    request    of    said 
Wright  and  Porter,  who  as  sureties  on  said 
bond  expressly  agreed  that  the  payment  of 
said  account  by  said  Benson  will  not  in  any 
manner  affect  their  liability  and  obligation 
under  said  bond  and  contract ;  that  on  Octo- 
ber 25,  1917,  after  said  Wright  and  Porter 
had  recognized  said  contract  and  bond  and 
accepted  payments  thereunder,  they  were  re- 
fusing to  furnish  the  necessary  material  and 
workmen  to  complete  said  contract,  and  the 
architect  issued  the  following  certificate  in 
writing,  etc.    Without  setting  out  the  plead- 
ings of  the  respective  parties  further,  suffice 
it  to  say  that  all  the  parties  were  necessary 
to  a  determination  of  the  Issues.    Appellants 
Wright  and  Porter  acquired,  by  their  assign- 
ment, no  greater  right  to  the  funds  in  Ben- 
son's hands  than  Hensley  &  Phillips  had  at 
the  time  of  the  assignment   With  unsatisfied 
claims   due   materialmen   and   laborers    for 
which  salts  had  been  filed  against  both  the 
owner  and  contractors,  it  is  clear  Hensley  & 
Phillips  could  not  have  required  Benson  to 
pay    them    the   balance   due.     Having  been 
made  a  party  to  the  suits,  Benson  had  a  right 
to  interplead  all  claimants  of  the  fund,  as 
well  as  the  contractors  and  their  sureties, 
and  have  the  equities  of  all  parties  adjusted 
in  the  same  action.    Under  the  practice  In 
this  state  every  suit,  when  the  facts  justify 
it,  assumes  the  shape  of  a  bill  in  equity,  and 
a  court  is  not  confined  to  a  definite  single 
judgment,  but  may  adapt  its  decree  to  the 
circumstances  of  the  case,  and  to  offset  one 
claim  against  another  when  they  grow  out 
of  the  same  transaction.    The  materialmen 
and  laborers  were  primarily  entitled  to  pro 
rata  satisfaction  out   of  the  funds  in   the 
hands  of  Benson,  subject  to  his  claims  for 
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damages  and  attorney's  fees,  and  he  was  en- 
titled to  protection  from  a  double  recovery 
by  making  a  tender  of  the  proper  amount  in- 
to court  Hensley  &  Phillips,  having  by  their 
bond  guaranteed  him  aga'lnst  loss,  were  pre- 
cluded from  recovering  against  him  this  sum 
which  be  had  a  right  to  tender  into  court.  It 
has  been  held  in  this  state  that,  even  where 
claims  are  evidenced  by  judgment,  the  power 
to  set  off  a  judgment  obtained  by  a  defendant 
against  a  plaintiff,  though  not  conferred  by 
statute,  will  be  exercised  by  the  courts  in  a- 
proper  case  in  the  exercise  of  their  equitable 
jurisdiction  and  powers.  Such  right,  being 
purely  equitable,  is  allowed,  however,  only 
where  good  conscience  requires  It.  Dutton  v. 
Mason,  21  Tex.  Civ.  App.  389,  52  S.  W.  651; 
Simpson  v.  Huston,  14  Tex.  476.  Since  the 
court  had  all  the  claimants  of  the  fund  and 
all  the  parties  to  the  suit  before  it,  we  think 
a  proper  judgment  has  been  entered;  and, 
while  there  is  no  specific  decree  in  favor  of 
appellants  against  Benson,  for  the  balance 
in  his  hands,  to  which  the  contractors  would 
primarily  be  entitled,  this  issue  is  disposed  of 
by  the  judgment  in  distributing  the  fund  to 
those  who  under  the  statute  and  the  facts 
are  entitled  to  recover  It. 

[10]  There  was  no  error  in  submitting  to 
the  jury  the  question  of  the  amount  due  Ros- 
coe  Wilson  as  attorney's  fees.  First  National 
Bank  v.  McWhorter,  179  S.  W.  1147. 

[11]  The  evidence  is  uncontradicted  that 
there  was  a  91  days'  delay  in  finishing  the 
work,  and  that  no  claim  was  presented  by  the 
contractors  at  the  time  of  the  delay.  There 
is  neither  pleading  nor  evidence  tending  to 
show  a  waiver  by  Benson  of  the  delay  or  of 
the  failure  to  present  the  claim.  The  con- 
tract provides  that  the  owner  is  to  be  allowed 
the  sum  of  $5  as  liquidated  damages  for  ev- 
ery day  the  work  shall  remain  incomplete. 
It  follows  that  the  court  erred  in  not  In- 
structing the  jury  to  find  in  favor  of  Benson 
for  the  delay  at  the  price  agreed  upon,  or  the 
sum  of  5455.  Neblett  v.  McGraw  &  Brewer, 
41  Tex.  Civ.  App.  239,  91  S.  W.  309 ;  Chapman 
&  Co.  v.  Security  Co.,  149  Fed.  189,  79  C.  O. 
A.  137;  Slmkins,  C.  &  S.  P.  698;  4  Elliott, 
Contr.  f  3714,  note  86. 

The  judgment  is  reformed  so  as  to  permit 
the  recovery  in  favor  of  Benson  of  $455, 
damages  for  delay,  and  $200,  as  attorney's 
fees,  and,  as  reformed,  is  affirmed. 
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JACKSON  v.  OARLOCK  et  al.     (No.  6125.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

Dec.  30,  1919.    Rehearing  Denied 

Feb.  11,  1920.) 

1.  Husband   and   wife   4J=»187— Notice  to 

PURCHASER  THAT  MARRIED   WOMAN'S   VERBAL 
CONTRACT  TO  BELL  HER  LAND  WAS  NULLITY. 

Where  plaintiff  knew  that  a  defendant  was 
a  married  woman,  and  that  certain  land  was 
her  separate  property,  the  law  charged  him 
with  notice  of  the  fact  that  her  verbal  contract 
to  sell  it  was  an  absolute  nullity. 

2.  Husband  and  wife  <&=>202  —  Oral  pur- 
chaser FROM  MARRIED  WOMAN  CANNOT  BASE 
ALLEGATION  OF  FRAUD  ON  HEB  VOID  PROMISE 
TO  CONVEY. 

In  view  of  the  statute  relating  to  convey- 
ance .  of  a  married  woman's  separate  property, 
a  married  woman  having  had  legal  right,  at  any 
time  before  she  signed  and  acknowledged  a  deed 
conveying  her  separate  property,  to  refuse  to 
do  so,  plaintiff  purchaser  to  whom  she  had 
orally  promised  to  convey  cannot  base  an  al- 
legation of  fraud  upon  her  void  promise  to 
execute  the  conveyance. 

8.  Specific  performance  4S=»43— Small  ex- 
cess VALUE  OF  IMPROVEMENTS  AND.  PAY- 
MENTS MADE  BY  PURCHASER  BY  PAROL  OVER 
VALUE  OF  USE  OF  LAND  INSUFFICIENT  TO 
WARRANT  SPECIFIC)  PERFORMANCE. 

Where  the  value  of  improvements  made  by 
a  purchaser  of  land  by  oral  contract  together 
with  the  amount  of  money  paid  by  him  amount 
to  only  $56  more  than  the  value  of  the  use  of 
the  land  while  he  had  possession,  he  is  not  en- 
titled to  specific  performance  of  the  parol  con- 
tract of  sale  to  him,  void  under  the  statute  of 
frauds,  on  any  theory  of  part  performance  and 
making  of  improvements.  . 

4.  Husband  and  wife  <£=>181  —  Effect  of 
Married  Woman's  Act  upon  right  to  con- 
vey  SEPARATE  PROPERTY. 

The  Married  Woman's  Act  of  1913  (Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  arts.  4621, 
4622,  4624)  leaves  the  law  as  it  was  before  in 
reference  to  the  sale  and  incumbrance  of  the 
separate  real  estate  of  a  married  woman ; 
that  is,  such  a  woman,  though  joined  by  her 
husband,  cannot  make  a  binding  contract  for 
the  sale  of  her  separate  realty,  with  the  excep- 
tion that,  if  the  husband  refuses  to  join  in  con- 
veyance or  incumbrance,  the  wife  only  may 
procure  a  court  order  permitting  her  to  convey 
or  incumber  without  her  husband's  joining 
therein. 

Appeal  from  District  Court,  San  Saba 
County;  N.  T.  Stubbs,  Judge. 

Suit  by  W.  P.  Jackson  against  Mrs.  E.  L. 
Carlock  and  another,  wherein  G.  W.  Gray  in- 
terpleaded. From  a  judgment  partially  for 
and  partially  against  plaintiff,  also  protect- 
ing the  intervener,  plaintiff  appeals.  Af- 
firmed. 


Walters  ft  Baker,  of  San  Saba,  and  Hart 
ft  Patterson,  of  Austin,  for  appellant. 

J.  C.  Darroch,  of  Goldthwaite,  for  appel- 
lees. 

KET,  O.  J.  W.  F.  Jackson  brought  this 
suit  against  Mrs.  E.  I*.  Carlock  and  her  hus- 
band, J.  C.  Carlock,  for  the  recovery  of  320 
acres  of  land,  and,  if  not  entitled  to  that  re- 
covery, then,  In  the  alternative,  for  a  decree 
enforcing  specific  performance  of  a  parol 
contract  for  the  sale  of  the  land.  G.  W. 
Gray  filed  a  plea  of  intervention,  in  which 
he  claimed  title  to  the  oil,  gas,  and  other 
minerals,  under  a  lease  contract  with  the 
Carlocks.  The  pleadings  of  the  respective 
parties  presented  all  the  questions  decided 
by  the  trial  court  and  presented  to  this  court 
for  decision. 

The  court  below  rendered  Judgment 
against  the  plaintiff  as  to  the  land,  but  in  his 
favor  for  the  sum  of  $56,  the  difference  be- 
tween the  sum  paid  by  him  as  part  of  the 
purchase  price,  with  the  Improvements  made 
by  him,  and  the  value  of  the  use  of  the  land. 
The  decree  also  protects  the  intervener, 
Gray,  under  the  lease  contract  pleaded  by 
him.    The  plaintiff  has  appealed. 

The  trial  judge  filed  the  following  findings 
of  fact  and  conclusions  of  law: 

"Findings  of  Fact. 

"(1)  The  court  finds  from  the  evidence  ad- 
duced upon  the  trial  of  this  cause  that  the  de- 
fendant Mrs.  E.  L.  Oarlock,  as  alleged  in  plain- 
tiff's first  supplemental  petition  herein,  early 
in  the  month  of  October,  A.  D.  1917,  was  seised 
and  possessed  in  her  own  separate  estate  of  all 
that  certain  320  acres  of  land  lying  and  situ- 
ated in  San  Saba  county,  Tex.,  known  as  ab- 
stract No.  32,  certificate  No.  31/202,  surrey 
No.  490|  patented  to  the  heirs  of  Gustave  Bun- 
son  by  letter  patent  No.  4,  vol.  21,  dated  April 
27,  A.  D.  1875,  said  patent  recorded  in  Deed 
Records  of  San  Saba  County,  Tex.,  in  Book 
F,  page  842,  referred  to  for  description  by  field 
notes,  being  the  same  320  acres  of  land  sued  for 
herein. 

"(2)  That  said  defendant  Mrs.  E.  L.  Carlock 
was  also  seized  and  possessed  of  an  undivided 
interest  in  a  certain  500-acre  tract  of  land 
situated  north  of  and  adjoining  the  above-de- 
scribed 320-acre  tract  in  San  Saba  county, 
Tex.,  said  500  acres  being  the  south  half  and 
northeast  fourth  of  section  No.  76,  survey  for 
the  state  by  virtue  of  certificate  No.  38/4424, 
issued  to  the  Houston  ft  Texas  Central  Railway 
Company,  and  sold  by  the  state  of  Texas  to  F. 
M.  Freeman  as  state  school  land,  and  that 
defendant  Mrs.  E.  I*  Oarlock's  undivided  inter- 
est therein  amounted  to  100  acres  of  land,  and 
her  son,  W.  H.  Freeman,  who  was  a  single  man, 
and  an  adult,  owned  an  undivided  320  acres  in 
said  500-acre  tract,  and  her  daughter,  Mrs. 
Annie  Yarbrough,  the  wife  of  H.  F.  Yarbrongh, 
owned  the  remaining  undivided  80  acres. 

"(3)  That  the  defendants,  Mrs.  E.  L.  Carlock 
and  her  husband,  J.  C.  Carlock,  some  time  dar- 
ing the  first  week  in  October,  1917,  made  and 
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entered  into  a  parol  contract  with  the  plain- 
tiff, W.  F.  Jackson,  contracting  to  sell  to  bim 
said  320-acre  tract  first  above  described,  and 
said  KXKacre  undivided  interest  second  above 
described,  and  160  acres  of  the  320  acres  above 
described  as  owned  by  W.  H.  Freeman,  and 
SO  acres  above  described  as  owned  by  Mrs. 
"Yarbrough,  aggregating  660  acres  of  land,  esti- 
mating said  aggregate  acreage  at  the  time  of 
said  contract  as  being  666  acres,  and  the  said 
defendants,  Carlocks,  representing  to  plaintiff, 
Jackson,  at  the  time  that  the  said  Mrs.  E.  L. 
Oarlock  was  authorized  by  her  said  son,  W.  H. 
Freeman,  and  her  daughter,  Mrs.  Annie  Yar- 
brough,  to  find  a  purchaser  for  their  said  un- 
divided interest  in  said  land,  and  that  they 
'would  execute  deeds  therefor  so  that  plaintiff 
could  get  full  660  or  666  acres  of  land. 

"(4)  That,  in  consideration  of  good  and  suffi- 
cient deed  to  all  of  said  666  acres  of  land, 
plaintiff,  Jackson,  was  to  pay  to  the  owners  of 
said  land  the  sum  of  $8  per  acre,  aggregating 
the  total  price  of  $5,328,  and  the  additional 
sum  of  $280.42,  the  amount  balance  due  the 
state  of  Texas  on  the  340  acres,  part  of  the 
above-described  500-acre  tract  of  school  land, 
which  $280.42  the  court  finds  was  the  only  in- 
cumbrance against  any  of  said  lands  so  con- 
tracted, and  said  sum  of  $5,328  and  $280.42, 
making  total  purchase  price  that  plaintiff  con- 
tracted to  pay  defendants  for  said  666  acres 
of  land  aggregating  the  sum  of  $5,608.42,  pay- 
able as  follows:  The  said  sum  of  $280.42  to 
be  paid  immediately  in  cash,  so  that  defendants 
could  pay  the  same  into  the  treasury  of  the 
state  of  Texas,  and  cause  to  be  issued  the  pat- 
ent for  said  land,  and  the  further  sum  of  $2,- 
000  to  be  paid  in  cash  upon  the  execution  and 
delivery  to  plaintiff  by  defendants  of  their  deeds 
of  conveyance  for  said  660  acres  of  land,  and 
the  balance  purchase  money,  to  wit,  the  sum 
of  $3,328,  to  be  paid  five  years  from  the  date 
of  said  deeds,  for  which  balance  purchase 
money  plaintiff  was  to  execute  his  promissory 
notes  with  8  per  cent,  interest  per  annum  from 
date,  payable  annually,  past-due  interest  to 
draw  interest  at  the  same  rate,  with  usual  ma- 
turing and  attorney's  fees  clauses,  confessing 
the  vendor's  lien  which  was  to  be  retained  in 
the  deeds  when  executed. 

"(5)  That  plaintiff  stated  to  the  defendants, 
Carlocks,  at  the  time  he  contracted  to  pur- 
chase said  660  acres  of  land,  that  he  would  not 
contract  for  or  purchase  any  of  said  land  un- 
less they  would  convey  and  cause  to  be  con- 
veyed to  him  the  full  660  acres  or  666  acres 
as  it  might  be,  and  that  defendants,  Carlocks, 
at  the  time  assured  plaintiff  that  they  could 
and  would  make  and  cause  to  be  made  deeds 
conveying  the  480  acres  owned  by  the  defendant 
Mrs.  E.  L.  Carlock  aforesaid,  and  the  240  acres 
owned  by  the  said  W.  H.  Freeman  and  Mrs. 
Yarbrough,  if  he  would  advance  the  $280.42,  as 
aforesaid,  to  clear  the 'school  lands,  and  make 
the  $2,000  cash  payment,  and  execute  his  note 
for  the  $3,328  balance,  as  aforesaid. 

"(6)  That,  at  the  time  the  above-described 
parol  contract  was  made  between  plaintiff  and 
defendants,  plaintiff  then  owned  a  105-acre  tract 
of  land  in  San  Saba  county,  a  few  miles  dis- 
tant from  the  above-described  land,  and  that 
plaintiff  represented  to  defendants  that  in  or- 
der for  him  to  raise  the  money  to  make  the 
cash   payment  required   under  their   said  con 


tract  that  it  would  be  necessary  for  him  to  sell 
his  home  place  aforesaid,  and  that  he  would 
do  so  and  move  onto  the  said  666  acres  of  land 
and  make  that  his  home,  and  at  said  time  also 
owned  another  200-acre  tract  in  San  Saba  coun- 
ty lying  about  one-half  mile  from  the  105-acre 
tract. 

"(7)  That  the  plaintiff  and  defendants  had 
been  talking  trade  on  320  acres  of  land  for  above 
one  year  prior  to  October  1,  1917,  and  that 
the  plaintiff  and  Mrs.  Ballard  had  been  talk- 
ing trade  on  the  105  acres  of  land  for  a  year  or 
two  previous  to  said  time,  and  that  he  sold 
said  land  to  Mrs.  Ballard  on  the  10th  day  of 
October,  1917,  that  he  intended  to  use  the  pur- 
chase money  obtained  from  said  sale  to  buy 
the  320  acres  of  Mrs.  E.  L.  Carlock,  but  that 
he  also  intended  to  sell  said  105  acres  whether 
he  purchased  said  320  acres  or  not,  and  that 
he  did  not  rely  solely  upon  the  completion  of 
his  trade  with  Mrs.  E.  L.  Carlock,  as  the  only 
moving  cause  in  making  said  sale. 

"(8)  That  in  obedience  to  said  contract  he  did 
sell  his  home  place,  and  with  the  proceeds  of 
said  sale  advanced  to  defendants  the  said  sum 
of  $280.42,  with  which  to  pay  out  the  school 
lands  above  mentioned,  and  the  said  land  was 
patented  by  the  state  of  Texas,  and  that  sub- 
sequently by  their  deed  dated  May  11,  1918, 
the  defendants  Mrs.  E.  L.  Carlock  and  husband, 
J.  C  Carlock,  executed  in  due  form  of  law 
their  good  and  sufficient  deed  to  plaintiff  con- 
veying to  him  100  acres  of  land,  a  portion  of 
said  section  No.  76,  H.  &  T.  C.  Ry.,  as  they 
had  contracted  to  do,  and  that  plaintiff  paid 
them  in  cash  $80,  and  executed  to  them  his 
vendor's  lien  note  for  the  balance  purchase 
money,  to  wit,  $720,  note  dated  May  11,  1918, 
payable  to  E.  L.  Carlock  December  1,  1922, 
bearing  interest  at  the  rate  of  8  per  cent,  per 
annum  from  date  under  the  terms  and  condi- 
tions agreed  upon,  and  the  said  note  was  de- 
livered to  defendants,  and  plaintiff  duly  filed 
said  deed  for  record  with  the  county  clerk  of 
San  Saba  county,  and  on  said  11th  day  of  May, 
1918,  Annie  Yarbrough  and  her  husband,  H.  F. 
Yarbrough,  in  obedience  to  said  parol  con- 
tract between  plaintiff  and  defendants,  execut- 
ed and  delivered  to  plaintiff  their  deed  for  the 
80  acres  of  land  so  contracted  as  aforesaid,  in 
consideration  of  the  sum  of  $640  in  cash,  which 
plaintiff  paid  to  defendants  for  the  said  deed,, 
and  that  same  was  paid  to  said  vendors  by  de- 
fendants, and  the  said  deed  was  duly  filed  for 
record  in  the  county  clerk's  office  of  San  Saba 
county,  and  on  the  16th  day  of  May,  1918,  in 
obedience  to  said  parol  contract,  W.  H.  Free- 
man executed  and  delivered  his  good  and  suffi- 
cient deed  to  plaintiff  for  the  160  acres  con- 
tracted to  plaintiff  as  aforesaid  in  consideration 
of  the  sum  of  $1,280  in  cash  paid  to  defend- 
ants for  him,  and  by  them  paid  to  him  for  said 
deed,  and  that  said  deed  was  duly  filed  for 
record  by  plaintiff  with  said  county  clerk; 
that  all  said  deeds  were  duly  and  legally  ex- 
ecuted, acknowledged,  and  affixed  with  revenue 
stamps  required  by  law. 

"(9)  That  the  three  deeds  above  mentioned  to 
plaintiff  were  caused  to  be  prepared  for  ex- 
ecution and  delivery  at  the  special  request  of 
defendant  Mrs.  Carlock  in  compliance  with 
said  parol  contract  theretofore  made  in  October, 
1917,  and  that  plaintiff  paid  to  defendants  of 
said   original   $2,000  agreed   to   be  paid   cash, 
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the  gum  of  $150  daring  the  month  of  December, 

1917,  and  the  remaining  $1,850  at  the  time  he 
received  said  three  deeds  from  defendants,  and 
that  the  $2,000  cash  payment  was  applied  by 
defendants  and  proportioned  to  said  three  deeds 
according  to  the  arrangements  made  between 
them  and  the  other  vendors  in  said  deeds,  in- 
dependent of  and  without  any  suggestion  from 
plaintiff. 

"(10)  That  it  was  understood  by  and  between 
plaintiff  and  defendants  at  the  time  said  parol 
contract  was  made  in  October,  1917,  as  afore- 
said, that  plaintiff  should  take  possession  of 
said  666-acre  body  of  land  and  place  such  im- 
provements thereon  as  he  saw  fit,  and  in  con- 
formity therewith  plaintiff  did  move  onto  said 
land  during  the  first  three  days  of  January, 

1918,  and  that  he  made  permanent  and  valuable 
improvements  on  the  320  acres  of  land  in  ques- 
tion, the  land  sued  for  herein,  by  erecting  a 
hog-proof  fence  around  about  8  acres  of  said 
land  of  the  value  of  about  $50,  and  planting 
about  $10  worth  of  fruit  trees  in  an  orchard 
thereqn,  and  doing  certain  grubbing,  and  all 
of  about  the  total  value  of  $60.  And  that  said 
improvements  were  placed  on  said  land  with 
the  full  knowledge  and  consent  of  defendants 
at  the  time. 

"(11)  That  plaintiff  made  said  advancement 
and  said  cash  payment  for  said  deeds  and  ex- 
ecuted his  notes  therefor  and  took  possession 
of  said  lands  and  improved  the  same  and  sold 
his  Borne  as  aforesaid,  and  accepted  said  three 
deeds,  relying  upon  the-  parol  contract  aforesaid 
made  with  defendants,  and  believed  that  they 
would  execute  and  deliver  to  him  their  good 
and  sufficient  deed  for  the  remaining  320  acres 
of  land  sued  for  herein ;  that  defendants  knew 
that  he  was  selling  his  home  and  was  taking 
possession  of  the  said  premises  and  was  improv- 
ing the  same,  and  was  accepting  the  said  deed 
aforesaid,  paying  cash  and  executing  his  notes, 
relying  upon  them  executing  to  him  their  deed 
for  said  320  acres  of  land,  and  all  of  which 
the  court  finds  defendants  were  able  to  do,  if 
they  had  so  desired. 

"(12)  That  on  the  27th  day  of  May,  1918,  the 
defendant  Mrs.  E.  L.  Oarlock  caused  to  be  pre- 
pared certain  deeds  from  herself  and  husband, 
J.  C.  Oarlock,  each  for  160  acres  of  the  320 
acres  of  land  sued  for,  to  plaintiff,  one  a  quit- 
claim deed,  and  the  other  a  general  warranty 
deed,  reciting  in  one  of  said  deeds  a  considera- 
tion of  $15  cash  and  vendor's  lien  for  $1,265, 
dated  May  27,  1918,  due  December  1,  1922, 
payable  to  Mrs.  E.  L.  Oarlock,  with  8  per  cent, 
interest  per  annum,  payable  annually,  and  the 
other  deed  reciting  a  consideration  of  $10  cash, 
and  a  vendor's  lien  note  for  $1,270,  dated  May 
27, 1918,  due  December  1,  1922,  with  8  per  cent 
interest  per  annum  from  date,  with  usual  ma- 
turing and  attorney's  fee  clauses,  said  consid- 
eration having  been  originally  agreed  upon  be- 
tween the  plaintiff  and  defendant.  I  find  that 
said  deed  was  signed  and  acknowledged  by  de- 
fendant Mrs.  E.  L.  Oarlock  on  the  27th  day 
of  May,  1918,  and  that  she  returned  the  next 
day,  and  asked  her  attorney,  L.  E.  Patterson, 
who  had  prepared  said  deed,  if  it  was  neces- 
sary to  put  a  mineral  reservation  clause  in 
said  deed  in  order  to  hold  the  mineral  rights; 
that  her  attorney  informed  her  that  it  was,  and 
she  then  requested  him  to  place  such  clause  in 
the  deed,  which  he  then  did,  and  that  after  said 


mineral  reservation  clause  had  been  inserted 
in  the  deed  he  again  took  her  acknowledgment 
to  the  deed ;  that  her  husband  signed  the  deed 
on  the  28th  day  of  May,  1918,  and  acknowl- 
edged It  on  that  day;  and  that  at  the  time 
he  signed  and  acknowledged  It  the  mineral  res- 
ervation clause  had  been  inserted  in  the  deed. 
The  quitclaim  deed  which  was  prepared  at  the 
same  time  as  the  above  warranty  deed  I  find 
was  not  signed  by  either  of  the  defendants,  and 
was  not  acknowledged  by  either  of  them.  I  find 
that  the  defendant  Mrs.  Oarlock,  at  the  time 
said  deeds  were  being  prepared,  requested  plain- 
tiffs wife  to  sign  the  above-mentioned  vendor's 
lien  notes,  and  that  he  went  home  the  same  day 
to  get  his  wife  to  sign  same,  and  that  the 
said  deed,  the  warranty  deed  with  mineral  res- 
ervation in  It,  was  left  there  in  the  office  of 
the  attorney  who  had  prepared  said  deed,  to  be 
delivered  to  him  when  the  notes  were  properly 
signed  and  returned,  but  that  as  so  left  for  de- 
livery said  warranty  deed  contained  a  mineral 
reservation  clause,  and  that  when  the  plain- 
tiff returned  some  five  days  later  to  secure 
this  deed  and  the  deeds  to  the  340  acres  that 
he  refused  to  accept  the  deed  with  the  mineral 
reservation  in  it  I  find  that  neither  the  war- 
ranty deed  aforesaid  or  the  quitclaim  deed  were 
delivered  to  the  plaintiff,  and  that  the  notes 
and  check  for  $25  were  never  delivered  to  de- 
fendants. 

"(13)  The  court  finds  that  plaintiff  took  said 
notes  home  and  had  his  wife  join  with  him  in 
execution  thereof,  and  a  few  days  later  re- 
turned to  the  notary's  office  in  Goldthwaite 
with  the  notes  duly  signed  by  him  and  his  wife, 
and  delivered  them  to  the  notary  together  with 
his  check  for  $25,  cash  payment,  and  demanded 
his  deeds. 

"(14)  That  on  the  28th  day  of  May,  1918,  the 
next  morning  after  defendant  Mrs.  E.  I*.  Oar- 
lock had  executed  said  warranty  deed,  she  re- 
turned to  the  said  notary  public's  office  and 
caused  to  be  inserted  in  said  deed  a  clause  re- 
serving the  mineral  rights  on  said  lands,  and 
that  her  husband  then  signed  and  acknowledg- 
ed said  deed,  after  said  mineral  reservation 
clause  was  inserted,  and  this  was  prior  to  the 
time  that  plaintiff  returned  to  said  office  with 
the  notes  and  check,  and  said  reservation  clause 
was  inserted  without  his  knowledge  or  consent, 
and  that  the  parol  contract  as  heretofore  found 
to  have  been  made  between  them  did  not  au- 
thorize defendants  to  reserve  said  mineral 
rights.  The  court  finds  that  plaintiff  refused 
to  accept  said  deed  with  this  reservation  clause 
inserted,  and  that  said  deeds,  notes,  and  $25 
check  were  left  as  they  were  executed,  with- 
out being  delivered  to  either  party  at  the  time, 
and  subsequently  defendants  called  for  and  se- 
cured said  deeds  and  have  them  in  their  posses- 
sion, and  that  said  notary  still  has  said  notes 
and  check  undelivered. 

"(15)  That  prior  to  the  8th  day  of  October, 
1917,  when  the  parol  contract  was  made  as 
aforesaid,  plaintiff  had  for  two  or  three  years 
been  leasing  from  defendants  the  320  acres  of 
land  in  question  at  the  rate  of  40  cents  per 
acre,  and  had  been  paying  the  rent  in  advance 
every  six  months,  and  that  the  lease  expired 
on  the  15th  day  of  October,  1917,  and  was  fully 
paid  for  up  to  that  time,  and  that  said  land  is 
reasonably  worth  40  cents  per  acre  rental,  and 
that  the  rental  value  of  said  land,  the  value  of 
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the  use  and  occupancy  of  said  320  acres  of  land 
from  the  said  16th  day  of  October,  1917,  to 
the  date  of  rendition  of  judgment  herein,  la 
the  sum  of  $144. 

"(16)  That  the  plaintiff,  Jackson,  at  the  time 
the  parol  contract  was  made  to  convey  him  the 
660  acres  of  land  in  controversy  in  this  suit, 
knew  that  defendant  Mrs.  B.  L.  Carlock  was  a 
married  woman  living  with  her  husband,  and 
that  he  had  known  of  her  status  as  such  for 
several  years  previous  to  that  time,  and  that 
he  also  at  said  time  knew  that  the  land  in 
controversy  in  this  suit  was  the  separate  prop- 
erty of  the  defendant  Mrs.  E.  L.  Carlock,  and 
that  the  100  acres,  her  interest  in  section  76, 
state  school  land,  was  her  separate  property, 
and  that  he  knew  all  of  said  facts  for  a  long 
time  previous  to  the  time  of  making  said  parol 
contract. 

"(17)  That  at  the  time  of  making  the  parol 
contract  aforesaid  it  was  understood  between 
the  plaintiff  and  defendant  that  before  the  deal 
could  go  through  the  defendant  Mrs.  B.  L.  Car- 
lock  was  to  secure  a  deed  from  the  Freeman 
heirs,  viz.  A.  M.  Freeman,  Hy  Freeman,  and 
others,  to  the  166%  acres  of  land,  the  N.  W. 
quarter  of  section  76;  that  said  166%  acres 
had  been  paid  out  to  the  state  by  defendant  Mrs. 
Carlock  and  patented  to  said  heirs,  and  she  was 
then  to  deed  the  same  to  W.  H.  Freeman ;  that 
said  arrangement  was  necessary  to  be  made  to 
get  defendant's  son,  W.  H.  Freeman,  to  deed 
160  acres  of  his  interest  in  the  remaining  500 
acres  of  land  to  plaintiff,  Jackson ;  that  it  was 
the  intention  of  all  parties  that  said  Jackson 
was  to  have  his  340  acres  out  of  said  section 
76,  all  in  one  body,  and  that  said  W.  H.  Free- 
man was  to  have  all  of  his  land  ant  of  said  sec- 
tion in  one  body ;  and  that  the  defendant  Mrs. 
E.  L.  Carlock  secured  the  abovevmentioned 
deed  to  said  166%  acres  of  land  from  the  Free- 
man heirs  on  or  about  the  1st  day  of  April, 
1918,  and  the  court  further  finds  that  all  of 
said  arrangements  subsequently  were  made  and 
deeds  exchanged  and  title  passed  to  the  340 
acres  of  land  as  per  deeds  introduced  in  evi- 
dence, and  described  in  other  findings  of  fact. 

"(18)  That  the  defendant  Mrs.  E.  L.  Carlock 
had  the  right  to  apply  the  $2,000  paid  her  by 
plaintiff  on  the  340  acres  of  land,  bat  that  the 
plaintiff  knew  how  it  was  being  applied,  and 
finds  that  he  accepted  said  deeds  on  Tuesday 
following  the  28th  day  of  May,  1918,  after  ho 
knew  that  defendants  had  refused  to  make  him 
deeds  to  the  320  acres  in  controversy  in  this 
suit,  unless  he  would  accept  deeds  to  said  320 
acres  containing  clauses  reserving  the  mineral 
rights  in  said  land  to  defendant  Mrs.  E.  L. 
Carlock. 

"(19)  That  the  plaintiff,  Jackson,  first  learn- 
ed from  defendant  Mrs.  E.  L.  Carlock,  and  also 
from  Attorney  £i.  E.  Patterson,  during  the 
month  of  April,  1918,  and  about  a  month  or  six 
weeks  prior  to  the  27th  day  of  May,  1917,  that 
said  defendant  Mrs.  E.  L.  Carlock  had  executed 
an  oil  and  gas  lease  on  the  320  acres  of  land  in 
controversy  to  one  J.  T.  McConnell,  and  that 
afterwards  said  plaintiff  read  said  contract  as 
it  appears  of  "record  in  San  Saba  county,  Tex., 
showing  there  of  record  to  have  been  execut- 
ed by  Mrs.  E.  L.  Carlock  as  feme  sole. 

"(20)  That  subsequent  to  said  parol  contract, 
to  wit,  on  the  16th  day  of  March,  1918,  the 
defendant  Mrs.   E.  L.   Carlock,  without  being 


joined  thereby  by  her  husband,  J.  O.  Carlock, 
alleging  therein  that  she  was  a  feme  sole,  and 
acknowledging  same  as  a  feme  sole,  made,  ex- 
ecuted, and  delivered  a  certain  oil  and  gas 
lease  upon  the  320  acres  of  land  sued  for  herein 
to  J.  T.  McConnell,  said  lease  recorded  in  Book 
68,  page  325,  of  the  Deed  Becords  of  San  Saba 
county,  Tex.,  and  she  received  therefor  in  cash 
from  McConnell  the  sum  of  $400,  that  McCon- 
nell did  not  know  at  the  time  he  leased  said 
land  and  paid  said  money  that  she  was  a  mar- 
ried woman  then  living  with  her  husband,  and 
the  court  finds  that  she  was  cognizant  of  the 
fact  at  the  time  she  executed  the  same  that 
she  was  executing  the  same  as  a  feme  sole,  and 
that  she  willfully  withheld  from  the  attorney 
who  drafted  said  lease  that  she  was  then,  a 
married  woman  then  living  with  her  husband. 

"(21)  That  plaintiff  caused  to  be  prepared  a 
written  affidavit,  signed  and  swore  to  same,  and 
on  the  6th  day  of  July,  1918  filed  same  for 
record  in  the  county  clerk's  office  of  San  Saba 
county,  Tex.,  reciting  the  fact  that  he  had  con- 
tracted to  purchase  said  320  acres  of  land  from 
defendants,  and  was  in  possession  of  the  same 
under  said  contract,  and  served  notice  in  this 
way  to  the  world  of  his  claim  to  said  land  un- 
der his  contract  of  purchase,  said  instrument 
duly  recorded  in  the  deed  records  of  San  Saba 
county,  Tex.,  in  Book  69,  page  437. 

"(22)  That  subsequently,  by  their  lease  dated 
September  1,  1918  but  in  fact  executed  abont 
three  weeks  prior  to  the  trial  of  this  cause, 
and  subsequent  to  the  filing  of  this  suit,  and 
subsequent  to  the  filing  of  suit  to  cancel  same 
by  said  J.  T.  McConnell  in  this  court,  defend- 
ants executed  a  substitute  lease  to  the  said  Mc- 
Connell on  said  320  acres  of  land,  similar  in 
all  respects  to  the  first  lease,  except  that  the 
substitute  lease  was  executed  by  both  defend- 
ants, in  due  form  of  law,  and  by  them  acknowl- 
edged, and  reciting  that  same  was  given  in  lieu 
of  the  former  lease,  and  to  relate  back  to  the 
date  of  said  former  lease. 

"Conclusions  of  Law. 

"The  court  concludes  from  the  foregoing  find- 
ings of  fact  that  under  the  statutes  of  Texas, 
and  under  the  defendant's  plea  of  coverture,  and 
invoking  the  statute  of  frauds,  the  plaintiff  is 
not  entitled  to  recover  said  320  acres  of  land 
from  the  defendant  in  his  suit  in  form  of  tres- 
pass to  try  title,  nor  is  plaintiff  entitled  to  a 
decree  of  specific  performance  of  said  parol  con- 
tract to  compel  deeds  to  said  land  from  the  de- 
fendants, and  that  the  defendants  are  not  es- 
topped from  pleading  and  relying  upon  their 
plea  of  coverture  and  statute  of  frauds  in  this 
case.  But  the  court  finds  that  the  plaintiff 
is  entitled  to  his  judgment  for  the  sum  of  $56, 
said  sum  being  the  difference  between  the  sums 
of  money  advanced  as  found  herein,  together 
with  the  value  of  plaintiff's  improvements,  and 
the  value  of  the  use  of  said  land. 
■  "The  court  further  concludes  that  the  inter- 
vener has  a  good  title  to  the  lease  contract  as 
alleged  by  bim,  same  being  derived  from  de- 
fendants, and  the  contract  relied  upon  by  plain- 
tiff not  being  entitled  to  be  specifically  perform- 
ed, as  above  concluded.". 

Opinion. 
As  presented  in  this  court,  no  attack  is 
made  upon  the  trial  court's  findings  of  fact. 
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In  fact,  the  only  assignment  of  error  pre- 
sented in  appellant's  brief  charges  that  the 
court  erred  in  its  conclusions  of  law. 

[1]  Appellant  testified  that  he  knew  at  the 
time  the  parol  contract  was  made  that  Mrs. 
Oarlock  was  a  married  woman,  and  that  the 
property  belonged  to  her  in  her  separate  right. 
He  also  knew  that  a  portion  of  the  660  acres 
of  land  contracted  for  belonged  to  other  per- 
sons, and  that  it  would  be  necessary  for  the 
Carlocks  to  negotiate  with  such  persons  be- 
fore there  could  be  compliance  with  the  con- 
tract upon  their  part  Knowing  that  Mrs. 
Oarlock  was  a  married  woman,  and  that  the 
320  acres  of  land  in  controversy  in  this  suit 
was  her  separate  property,  the  law  charged 
him  with  notice  of  the  fact  that  her  verbal 
contract  to  sell  it  was  an  absolute  nullity. 
Cross  v.  Everts,  28  Tex.  523;  Stone  v.  Sledge, 
87  Tex.  49,  26  S.  W.  1068,  47  Am.  St  Rep. 
65;  Owens  v.  Land  Co.,  11  Tex.  Civ.  App. 
284,  32  S.  W.  189,  1057,  application  for  writ 
of  error  dismissed  93  Tex.  692;  Krebs  v. 
Popp,  42  Tex.  Civ.  App.  346,  94  S.  W.  115, 
application  for  writ  of  error  dismissed  101 
Tex.  645,  94  S.  W.  115;  Daniel  v.  Mason,  90 
Tex.  240,  38  S.  W.  161,  59  Am.  St.  Rep.  815. 

[2]  The  findings  of  fact,  supplemented  by 
the  undisputed  testimony,  much  of  which 
was  given  by  appellant  himself,  show  that 
no  fraud  was  perpetrated  upon  him,  and 
that  he  was  not  misled  by  anything,  unless 
it  was  by  the  parol  promise  to  convey  the 
land  in  controversy,  which  the  Carlocks  sub- 
sequently refused  to  do.  Under  the  law  Mrs. 
Oarlock  had  the  right  at  any  time  .before 
she  signed  and  acknowledged  a  deed  convey- 
ing her  separate  property  to  refuse  to  do  so ; 
and  therefore  appellant  cannot  base  an  al- 
legation, of  fraud  upon  her  void  parol  prom- 
ise to  execute  such  conveyance. 

In  Cross  v.  Everts,  supra,  the  husband  and 
wife  had  made  a  parol  contract  to  convey  the 
homestead,  which  the  wife  subsequently  re- 
fused to  carry  out,  and  it  was  held  that  such 
refusal  gave  no  cause  of  action  against  her, 
and  the  court  used  the  following  language: 

"In  this  case  there  is  no  fraudulent  misrep- 
resentation, no  concealment,  no  deceit,  no  fraud- 
ulent imposition,  nothing  but  a  refusal  to  com- 
ply with  an  absolutely  void  promise  to  convey 
her  homestead,  which  appellant  knew  Mrs. 
Everts  had  a  legal  right  to  retract  at  any  time, 
even  up  to  the  last  moment  before  it  was  con- 
summated. However  reprehensible  in  morals 
this  failure  to  make  good  her  promise  may  be, 
it  is  not  fraudulent  either  in  fact  or  in  law, 
and  gives  to  the  appellant  no  right  of  action 
against  her." 

The  statute  regulating  the  conveyance  of 
a  married  woman's  separate  property  is  Just 
as  imperative  as  to  her  separate  acknowledg- 
ment as  the  statute  regulating  the  sale  of 
a  homestead ;  and  by  force  of  this  statute 
a  married  woman  has  the  right  to  repudiate 
and  refuse  to  comply  with  her  previous  con- 
tract, whether  oral  or  written,  up  to  the 


time  she  declares  to  the  officer  who  takes  her 
acknowledgment  that  she  does  not  wish  to 
retract 

In  Daniel  v.  Mason,  supra,  a  married  wo- 
man whose  status  was  unknown  to  the  pur- 
chaser executed  a  deed  to  her  separate  prop- 
erty, in  which  she  was  not  joined  by  her  hus- 
band. No  representations  as  to  her  status 
were  made  by  her  at  the  time  of  the  trans- 
action, and  the  Supreme  Court  said: 

"If  the  mere  execution  of  a  deed  and  receipt 
of  the  purchase  money  constitute  an  estoppel, 
then  in  all  cases,  though  a  married  woman  has 
no  capacity  to  convey  by  deed  wherein  she  is 
not  joined  by  her  husband,  nevertheless  the  deed 
and  its  subsequent  recording  by  the  purchaser 
would  pass  the  title  by  estoppel.  Thus  the 
attempt  to  make  a  conveyance  which  she  has 
no  legal  capacity  to  make  would  of  itself  be  held 
sufficient  to  estop  her  and  her  heirs  from  deny- 
ing its  binding  force.  This  would  virtually  re- 
move the  disability  of  coverture.  Such  a  rule 
has  never  been  recognized  in  this  state." 

[3]  Nor  do  the  facts  found  by  the  trial 
court  in  reference  to  improvements  in  good 
faith  take  the  case  out  of  the  statute  of 
frauds.  The  value  of  such  improvements, 
together  with  the  amount  of  money  paid  by 
the  plaintiff,  amounted  to  only  $56  in  ex- 
cess of  the  value  of  the  use  of  the  land  dur- 
ing, the  time  it  was  in  plaintiff's  possession ; 
and  therefore  he  was  not  entitled  to  specific 
performance  of  the  parol  contract  even 
though  it  should  be  held  that  Mrs.  Carlock 
had  the  power  to  contract  for  the  sale  of 
her  separate  property.  Considering  the  small 
amount  and  value  of  the  Improvements  re- 
ferred to,  and  the  fact  that  the  plaintiff's  use 
of  the  land  was  worth  much  more  than  the 
improvements,  and  the  further  fact  that  the 
trial  court  charged  the  defendants  with  the 
amount  of  the  purchase  money  which,  had 
been  paid,  and  gave  judgment  for  appellant 
against  both  of  them  for  the  difference,  we 
hold  that  the  case  does  not  fall  within  that 
class  which,  for  equitable  reasons,  are  held 
not  to  be  within  the  statute  of  frauds. 

[4]  This  brings  us  to  a  consideration  of 
what  is  known  as  the  Married  Woman's  Act 
of  1913  (Acts  33d  Legislature,  c.  32,  Vernon's 
Sayles'  Ann.  Civ.  St  1914,  arts.  4621,  4622, 
4624).  Prior  to  that  enactment  a  married 
woman,  though  joined  by  her  husband,  could 
not  make  a  binding  contract  for  the  sale  of 
her  separate  real  estate.  That  question  was 
definitely  settled  by  the  Supreme  Court  in 
Blakeley  v.  Kanaman,  107  Tex.  206,  175  S. 
W.  674,  and,  unless  the  recent  legislation  Just 
referred  to  requires  a  different  holding,  that 
decision  is  conclusive  in  support  of  the  judg- 
ment rendered  in  this  case. 

The  pertinent  part  of  the  statute  as  amend- 
ed reads  as  follows: 

"During  marriage  the  husband  shall  have  the 
sole  management,  control  and  disposition  of  his 
separate  property,  both  real  and  personal,  and 
the  wife  shall  hare  the  sole  management,  .control 
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and  disposition  of  her  separate  property,  both 
real  and  personal :  Provided,  however,  the  join- 
der of  the  husband  in  the  manner  now  provid- 
ed by  law  for  the  conveyance  of  separate  real 
estate  of  the  wife  shall  be  necessary  to  an  in- 
cumbrance or  conveyance  by  the  wife  of  her 
lands,  and  the  joint  signature  of  the  husband 
and  wife  shall  be  necessary  to  a  transfer  of 
stocks  and  bonds  belonging  to  her,  or  of  which 
she  may  be  given  control  by  this  act:  provid: 
ed,  also,  that  if  the  husband  shall  refuse  to  join 
in  such  incumbrance,  or  conveyance,  or  transfer 
of  such  property  the  wife  may  apply  to  the 
district  court  of  the  county  of  her  residence, 
and  it  shall  be  the  duty  of  the  court,  in  term 
time  or  in  vacation,  upon  satisfactory  proof 
that  such  incumbrance,  conveyance  or  transfer 
would  be  advantageous  to  the  interest  of  the 
wife,  to  make  an  order  granting  her  permission 
to  make  such  incumbrance,  conveyance  or  trans- 
fer without  the  joinder  of  her  husband,  in  which 
event  she  may  incumber,  convey  or  transfer  said 
property  without  such  joinder." 

Counsel  for  appellant  cite  and  rely  upon 
the  case  of  Williams  v.  Doan,  200  S.  W.  761, 
decided  by  the  Court  of  Civil  Appeals  for  the 
First  District  In  that  case  it  was  held  that, 
where  a  married  woman,  without  being 
joined  by  her  husband,  made  a  contract  to 
pay  a  real  estate  broker  a  commission  for 
effecting  a  sale  of  her  separate  estate,  and 
the  broker  had  performed  that  service,  and 
she  and  her  husband  had  sold  and  conveyed 
the  property  to  the  purchaser  procured  by 
the  broker,  the  latter  was  entitled  to  main- 
tain an  action  against  her  for  his  commis- 
sion earned  in  pursuance  of  the  contract  re-' 
ferred  to.  We  do  not  regard  that  case  as 
analogous  to  the  Instant  case,  though  it  may 
be  conceded  that  some  of  the  expressions  in 
the  opinion  are  in  conflict  with  decisions 
which  had  been  previously  rendered  by  oth- 
er Courts  of  Civil  Appeals  and  by  the  Supreme 
Court.  In  fact,  in  disposing  of  the  motion 
for  rehearing,  the  court  filed  a  brief  opinion, 
in  which  it  was  stated  that  the  motion  called 
attention  to  the  decision  of  the  Supreme 
Court  in  Red  River  Nat.  Bank  v.  Ferguson 
(Sup.)  206  S.  W.  923,  wherein  that  court  an- 
nounced a  contrary  holding  to  so  much  of 
the  original  opinion  in  Williams  v.  Doan  as 
held  that  the  amended  statute  recognized  to 
the  fullest  extent  that  the  wife  has  the  power 
and  capacity  to  contract  debts,  except  such  as 
she  is  specifically  forbidden  to  contract  under 
the  express  terms  of  that  statute;  and  there- 
fore the  Court  of  Civil  Appeals,  In  defer- 
ence to  the  holding  of  the  Supreme  Court, 
withdrew  that  part  of  its  original  opinion, 
but  adhered  to  the  disposition  it  had  made 
of  that  case. 

In  the  Ferguson  Case  just  cited  Chief  Jus- 
tice Phillips,  in  an  able  opinion,  analyzed 
and  reviewed  the  statute  as  amended,  and, 
among  other  things,  said: 

"The  amendment  of  article  4621  under  the 
act  introduces  a  distinct  change  in  the  law  in 
respect  to  the  control  and  management  of  the 


wife's  separate  estate.  Whereas  under  the  for- 
mer law  its  sole  management  was  given  to  the 
husband,  such  management,  together  with  its 
sole  control  and  disposition  is  by  the  act  given 
to  the  wife,  with  the  proviso  that  the  husband's 
joinder  shall  be  necessary  to  a  conveyance  or 
incumbrance  of  her  real  estate  and  transfer  of 
her  stocks  and  bonds,  with  the  authority  given 
her,  in  the  event  of  his  refusal,  to  resort  to  the 
district  court  for  a  hearing  as  to  whether  such 
a  transaction  is  to  her  interest,  and  in  the  case 
of  a  favorable  judgment  to  execute  such  convey- 
ance, incumbrance,  or  transfer  alone.  It  pro- 
vides that  the  homestead,  whether  the  separate 
property ,  of  either  the  husband  or  wife,  or  the 
community  property  of  both,  shall  not  be  dis- 
posed of  except  by  their  joint  conveyance." 
(Italics  ours.) 

It  is  very  clear,  we  think,  as  in  effect  stat- 
ed by  Judge  Phillips,  that  the  proviso  in  ref- 
erence to  the  conveyance  and  incumbrance 
of  the  wife's  real  estate  constitutes  a  limita- 
tion upon  the  previous  portion  of  the  stat- 
ute, which  declares  that  during  marriage  the 
wife  shall  have  the  sole  disposition  of  her 
separate  property.  Prior  to  that  time  a  mar- 
ried woman  could  not  convey  her  separate 
estate  unless  her  husband  Joined  in  the  con- 
veyance, and  her  separate  acknowledgment 
was  taken  by  an  officer,  and  the  proviso  un- 
der consideration  expressly  declares  that 
"the  joinder  of  the  husband  in  the  manner 
now  provided  by  law  for  the  conveyance  of 
separate  real  estate  of  the  wife  shall  be 
necessary  to  an  Incumbrance  or  conveyance 
by  the  wife  of  her  lands,  and  the  Joint  sig- 
nature of  the  husband  and  wife  shall  be  nec- 
essary to  a  transfer  of  stocks  and  bonds  be- 
longing to  her."  The  language  quoted  is 
followed  with  an  additional  proviso  that,  if 
the  husband  shall  refuse  to  join  in  such  In- 
cumbrance or  conveyance,  the  wife  may, 
by  making  a  proper  showing,  procure  an  or- 
der of  court  authorizing  her  to  make  such  in- 
cumbrance, conveyance,  or  transfer  without 
the  Joinder  of  her  husband. 

As  we  construe  the  two  provisos  referred 
to,  the  act  leaves  the  law  as  it  was  before 
in  reference  to  the  sale  and  incumbrance  of 
the  separate  real  estate  of  the  wife,  with 
only  one  exception,  which,  in  substance,  is 
that  if  the  husband  refuses  to  Join  in  a  con- 
veyance or  incumbrance  of  the  wife's  sepa- 
rate property,  the  wife  may,  but  no  one  else 
can,  procure  an  order  of  court  permitting  her 
to  convey  or  incumber  the  property  without 
her  husband  joining  therein. 

The  second  proviso  of  the  statute,  author- 
izing the  wife  'o  procure  an  order  of  court 
for  the  sale  or  incumbrance  of  her  separate 
property  without  the  consent  of  her  husband, 
has  no  application  to  this  case.  In  fact,  no 
facts  were  pleaded  which  would  have  author- 
ized the  court  to  make  such  an  order,  but, 
on  the  contrary,  the  plaintiff  alleged  that 
both  the  husband  and  wife  had  failed  and  re- 
fused to  carry  out  and  consummate  the  parol 


Digitized  by 


Google 


584 


218  SOUTHWESTERN  REPORTER 


(Tex. 


contract  referred  to.  That  averment  shows 
that  the  wife,  Instead  of  asking  permission  of 
the  court  to  consummate  the  sale,  was  re- 
pudiating the  contract  referred  to. 

Upon  the  whole,  our  conclusion  is  that  the 
learned  trial  judge  made  the  proper  disposi- 
tion of  the  case,  because:  First,  the  contract 
relied  upon  is  within  the  statute  of  frauds, 
and  therefore  not  enforceable;  second,  the 
land  in  controversy  being  the  separate  prop- 
erty of  a  married  woman,  her  contract  to 
sell  it  was  not  binding ;  and,  third,  the  recent 
acts  relating  to  the  rights  of  married  women 
do  not  change  the  law  In  that  respect  and 
render  the  contract  valid.  Therefore  the 
judgment  la  affirmed. 

Affirmed. 


PAGE  et  al  v.  TUCKER,  County  Judge,  et  al. 
(No.  2171.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Oct.  30,  1919.    Rehearing  Denied 

Nov.  13,  1919.) 

1.  Statutes  <8=141(2)— Later  statute  sot 
invalid  as  amendatory  because  it  tailed 
to  set  out  at  length  the  earlier  statute 

AFFECTED. 

Acts  35th  Leg.  (1917)  c.  60,  which  supple- 
mented the  act  of  creating  a  live  Stock  Sanitary 
Commission  for  the  state  of  Texas  found  in  Acts 
1893,  c.  56,  which  was  modified  by  Acts  33d 
Leg.  (1913)  c.  169,  is  not  invalid  ruder  Const, 
art.  3,  }  36,  declaring  that  no  law  shall  be  re- 
vived or  amended  by  reference  to  its  title  be- 
cause it  did  not  set  out  the  earlier  legislation ; 
the  latter  act  being  complete  and  entire  in  itself. 

2.  Animals  <S=>29— Tick  eradication  law 
not  invalid  as  prescribing  excessive 
penalties. 

Acts  35th  Leg.  (1917)  c  60,  supplementing 
the  act  creating  a  Live  Stock  Sanitary  Com- 
mission (Acts  1893,  c.  56),  and  requiring  the 
dipping  of  cattle  to  prevent  diseases,  is  not  in- 
valid as  prescribing  unreasonable  and  excessive 
penalties  for  failure,  the  penalties  ranging  only 
from  $10  to  $200. 

3.  Eminent  domain  <S=>2(2)— Tick  eradica- 
tion LAW  NOT  INVALID  AS  INJURING  PRI- 
VATE PROPERTY   WITHOUT  COMPENSATION. 

The  tick  eradication  law  of  1917,  requiring 
dipping  of  cattle,  is  not  void  as  authorizing  in- 
jury to  private  property  for  public  use  without 
compensation,  as  the  dipping  process  is  harmless 
to  the  animals  when  properly  handled,  and  re- 
moves the  cause  of  disease. 

4.  Animals  ®=»29— Inspection  of  all  ani- 
mals FOR  TICKS  UNNECESSARY. 

Where  official  inspection  disclosed  that  there 
were  ticks  in  the  locality  and  the  county,  it  was 
proper  under  Acts  35th  Leg.  (1917)  c.  60,  to 
require  the  dipping  of  cattle  without  an  inspec- 
tion of  all  the  animals  therein. 


5.  Injunction  €=11  —  No  belief  wrrnouT 

SHOWING  OF  PROBABLE  INJURY. 

Though  Acts  35th  Leg.  (1917)  c.  60,  requires 
owners  within  the  areas  prescribed  to  have  their 
cattle  dipped  and  provides  a  penalty,  owners  of 
cattle  are  not  entitled  to  enjoin  county  officials 
from  enforcing  the  law,  where  there  is  no  evi- 
dence that  such  officials  were  threatening  to 
prosecute  the  owners  criminally  or  were  intend- 
ing to  forcibly  seize  the  cattle  for  the  purpose 
of  dipping  them. 

Appeal  from  District  Court,  Hopkins  Coun- 
ty;  Wm.  Pierson,  Judge. 

Injunction  suit  by  W.  S.  Page  and  others 
against  T.  J.  Tucker,  County  Judge,  and 
others.  From  an  order  denying  the  writ, 
plaintiffs  appeal.    Affirmed. 

R.  D.  Allen,  of  Sulphur  Springs,  for  ap- 
pellants. 

T.  J.  Ramey  and  O.  E.  Sheppard,  both  of 
Sulphur  Springs,  for  appellees. 

HODGES,  J.  The  appellants  are  the  own- 
ers of  cattle,  and  reside  In  Hopkins  county. 
By  official  proclamation  Hopkins  county  has 
been  placed  in  what  is  termed  "zone  No.  1," 
and  all  cattle  therein  are  required  to  be 
dipped  periodically  in  a  prescribed  fluid  for 
the  purpose  of  eradicating  cattle  ticks.  In 
May,  1919,  appellants  filed  their  petition  In 
the  district  court  of  Hopkins  county  asking 
for  an  injunction  restraining  the  commission- 
ers' court  and  other  named  officers  from  pro- 
ceeding to  enforce  the  tick  eradication  law 
against  the  appellants  and  other  stock  own- 
ers situated  in  justice  precinct  No.  3  of  Hop- 
kins county.  They  allege,  In  substance,  that 
the  commissioners'  court  for  Hopkins  county 
had  previously  entered  an  order  providing 
the  necessary  funds  and  had  appointed  the 
inspectors  provided  for.  They  attack  the 
constitutionality  of  that  law,  and  present  at 
some  length  different 'legal  reasons  for  hold- 
ing it  unconstitutional.  It  is  averred  that 
the  fluid  prescribed  is  not  only  worthless  for 
the  purpose  of  destroying  ticks,  but  Injurious 
to  stock  when  dipped  therein.  The  petition 
concludes  with  a  prayer  that  the  officers 
charged  with  the  enforcement  of  the  law  be 
enjoined  from  seizing  or  interfering  In  any 
way  with  the  appellants'  cattle  or  the  cattle 
of  other  stock  owners  In  precinct  No.  3  of 
Hopkins  county.  From  an  order  made  In 
vacation  refusing  the  writ  applied  for,  this 
appeal  is  prosecuted.  The  assignments  of 
error  all  complain  of  the  refusal  of  the  court 
to  grant  the  relief  sought,  each  asserting  a 
different  legal  reason  why  a  contrary  Judg- 
ment should  have  been  entered. 

[1]  It  Is  contended  that  the  law  on  the 
subject  (which  was  enacted  In  1917  by  the 
35th  Legislature,  c.  60)  is  void  because  it  is 
in  effect  an  amendment  of  the  Act  of  1893, 
c.  56,  and  does  not  comply  with  the  terms  of 
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section  36  of  article  3  of  our  Constitution. 
That  section  Is  as  follows: 

"No  law  shall  be  revived  or  amended  by  refer- 
ence to  its  title ;  bat  Jn  such  case  the  act  re- 
vived, or  the  section  or  sections  amended,  shall 
t>e  re-enacted  and  published  at  length." 

In  1893  the  Legislature  created  a  Live 
Stock  Sanitary  Commission.  That  law  ap- 
pears as  chapter  8  of  title  124  of  the  Revised 
CSvil  Statutes  of  1911.  Among  other  things 
It  authorized  the  Live  Stock  Sanitary  Com- 
mission to  inspect  domestic  animals  for  the 
purpose  of  ascertaining  the  presence  of  con- 
tagious and  Infectious  diseases  of  a  malignant 
character,  and  to  establish  and  maintain  quar- 
antine lines  for  the  protection  of  stock.  It 
also  empowered  the  commission  to  prescribe 
rules  and  regulations  for  separating,  feeding, 
and  caring  for  diseased  and  exposed  animals, 
and,  when  contagious  and  Infectious  diseases 
■were  found  to  exist,  to  give  notice  to  the  Gov- 
ernor, who  was  required  to  issue  his  procla- 
mation fixing  the  boundaries  of  a  quarantine 
line  around  such  diseased  stock.  Many  other 
duties  necessary  to  prevent  the  spread  of  con- 
tagious and  Infectious  diseases  among  domes- 
tic animals  were  also  enjoined  which  need 
not  here  be  mentioned.  In  1913  the  Thirty- 
Third  Legislature  enacted  another  statute, 
which  modified  the  former  law  and  added 
other  and  new  provisions.  See  Acts  of  1913, 
p.  353.  In  1917  the  present  law  on  the  sub- 
ject was  enacted,  and  is  found  in  the  session 
acts  of  that  year,  beginning  with  page  107. 
The  caption  recites  that  it 


"An  act  supplementing  the  act  creating  a  Live 
Stock  Sanitary  Commission  for  the  State  of 
Texas  as  defined  and  described  in  article  7312, 
Revised  Civil  Statutes,  and  providing  for  the 
farther  protection  of  the  live  stock  industry  of 
Texas  against  all  malignant,  contagious  and  in- 
fectious or  communicable  diseases;  and  pre- 
scribing the  duties  of  the  Live  Stock  Sanitary 
Commission,"  etc. 

The  caption  concludes  .with  the  recital 
that— 

This  act  is  to  be  cumulative  of  the  act  cre- 
ating a  Live  Stock  Sanitary  Commission  as  pro- 
vided for  in  article  7312,  Revised  Civil  Statutes, 
repealing  all  laws  in  conflict  herewith,  and  de- 
claring an  emergency." 

The  first  section  begins  as  follows: 

"It  shall  be  the  duty  of  die  commission  pro- 
vided in  article  7312,  Revised  Civil  Statutes,  to 
protect  the  domestic  animals  of  the  state  from 
all  malignant,  contagious  or  infectious  diseases 
of  a  communicable  character  whether  said  dis- 
eases exist  in  Texas  or  elsewhere;  and  for  the 
purpose  it  is  hereby  authorized  and  empowered 
to  establish,  maintain  and  enforce  such  pro- 
tective measures  and  quarantine  lines  and  sani- 
tary rules  and  regulations  as  it  may  deem  neces- 
sary, when  it  shall  determine  upon  proper  In- 
spection that  such  disease  exists,"  etc.  Vernon's 
Ann.  Civ.  St  Supp.  1918,  art.  7314. 
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The  act  Is  quite  lengthy,  but  It  Is  not 
necessary  to  quote  It  further.  It  modified 
the  articles  of  the  statute  referred  to  by 
enlarging  the  powers  of  the  Live  Stock  San- 
itary Commission  and  providing  for  the  dip- 
ping of  cattle  in  counties  Infected  with  cattle 
ticks  and  sheep  scab,  and  adds  other  pro- 
visions of  which  no  complaint  is  made.  It  al- 
so repeals  the  law  of  1913.  Counsel  for  ap- 
pellants argues  that  such  legislation,  being 
amendatory  In  Its  purposes,  violates  the  pro- 
visions of  the  section  of  the  Constitution 
quoted  above  and  is  therefore  void.  The  con- 
tention Is,  we  think,  unsound,  as  has  been 
decided  by  our  Supreme  Court  In  the  follow- 
ing cases:  Snyder  v.  Compton,  87  Tex.  378, 
28  S.  W.  1061;  Henderson  v.  City  of  Gal- 
veston, 102  Tex.  163,  114  S.  W.  108.  In  the 
first  case  cited  above,  Justice  Gainse,  in  ren- 
dering the  opinion  of  the  court  said: 

"It  is  not  meant  by  this  provision  that  every 
act  which  amends  the  statutory  law  shall  set 
out  at  length  the  entire  law  as  amended.  Under 
such  a  rule  legislation  would  in  many  instances 
be  impracticable.  This  is  especially  the  case  in 
this  state,  where  the  existence  of  the  common 
law  is  due  to  statutory  enactment.  The  practice 
which  it  was  the  purpose  of  the  provision  In 
question  to  prohibit  was  that  of  amending  a 
statute  by  referring  to  its  title,  and  by  provid- 
ing that  it  should  be  amended  by  adding  to  or 
striking  out  certain  words,  or  by  omitting  cer- 
tain language  and  inserting  in  lieu  thereof  cer- 
tain other  words.  It  was  not  intended  to  pro- 
hibit the  passage  of  a  law  which  declared  fully 
its  provisions  without  .direct  reference  to  any 
other  act,  although  its  effect  should  be  to  en- 
large or  restrict  the  operation  of  some  other 
statutes.  Similar  provisions  in  other  Constitu- 
tions have  been  construed  not  to  apply  to  im- 
plied amendments.  People  v.  Mahaney,  13 
Mich.  481;  Swartwout  v.  Railway,  24  Mich. 
389;  Lehman  v.  McBride,  15  Ohio  St.  573; 
Shields  v.  Bennett,  8  W.  Va.  74;  Ins.  Co.  v. 
Taxing  Dist.,  4  Lea  [Tenn.]  644;  Baum  ▼. 
Rapheal,  57  Cal.  361.  The  statute  in  ques- 
tion restricts  the  operation  of  the  former  stat- 
utes upon  the  same  subject,  but  we  think  cannot 
be  deemed  as  an  amendment  of  such  acts  within 
the  meaning  of  the  section  quoted." 


This  language  makes  further  argument  un- 
necessary. This  holding  has  been  followed 
In  numerous  other  cases. 

[2-4]  It  is  also  claimed  by  the  appellants 
that  the  law  of  1917  Is  void  because  it  pre- 
scribes excessive  and  unreasonable  penalties 
for  its  violation  and  authorizes  the  taking 
and  damaging  of  private  property  for  a 
public  use  without  providing  compensation. 
The  penalty  prescribed  by  the  law  for  a 
failure  to  dip  cattle  ranges  from  $10  to  $200. 
This  we  do  not  consider  excessive  if  the  law 
can  serve  any  useful  purpose.  The  material 
averments  of  the  appellants'  petition  were 
met  by  the  sworn  answer  filed  by  the  ap- 
pellees, and  both  sides  produced  affidavits  in 
support    of    their    respective    contentions. 
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While  the  appellants  testified  that  their  cat- 
tle showed  evidence  of  serious  Injury  re- 
sulting from  having  been  dipped  In  the  fluid 
used  for  that  purpose,  the  evidence  offered 
by  the  appellees  was  to  the  contrary.  Under 
the  testimony  submitted,  the  trial  court  was 
Justified  in  concluding  that  cattle  ticks  ex- 
isted in  all  portions  of  Hopkins  county;  that 
such  ticks  produced  fever  causing  death  of 
many  cattle;  that  the  process  of  dipping  in 
the  fluid  prescribed  was  not  only  harmless 
to  the  animals  dipped,  but  It  destroyed  the 
ticks  and  removed  the  cause  of  a  malignant 
cattle  disease.  That  being  true,  the  law  serv- 
ed a  useful  public  purpose,  and  its  proper 
enforcement  resulted  In  no  Injury  to  private 
property.  Witnesses  for  the  appellees  also 
testified  that  the  Injuries  to  cattle  which  fol- 
lowed the  dipping  process  were  usually  the 
result  of  improper  handling  and  were  not 
a  necessary  consequence  of  the  dipping  pro- 
cess. The  handling  of  the  cattle,  under  the 
terms  of  the  law,  except  when  seized  on  ac- 
count of  the  failure  of  the  owners  to  dip 
them,  was  in  the  hands  of  the  owners  or  their 
agents.  Appellants  Insisted  that  an  official 
Inspection  and  discovery  of  ticks  were  pre- 
requisites to  the  enforcement^  of  this  law. 
Assuming  that  to  be  a  correct  proposition, 
It  devolved  upon  the  appellants  to  prove  the 
averment  that  there  has  been  no  inspection. 
The  extent  of  the  evidence  offered  by  them 
was  that  the  stock  of  the  witness  who  tes- 
tified had  not  been  inspected  and  they  knew 
of  no  official  inspection  having  been  made. 
It  has  been  definitely  determined,  and  we 
think  properly  so,  that  it  is  not  necessary,  In 
making  official  Inspection  for  the  purpose  of 
ascertaining  the  presence  of  ticks,  that  every 
animal  In  the  county  should  be  inspected. 
It  is  sufficient  if  the  Inspection  made  dis- 
closes the  presence  of  ticks  In  the  locality 
or  in  the  county  upon  some  cattle.  Trimble 
v.  Hawkins,  197  S.  W.  224;  Castleman  v. 
Ralney,  211  S.   W.  630. 

[5]  Even  if  the  tick  eradication  law  is 
void  for  any  of  the  reasons  presented,  ap- 
pellants are  not  entitled  to  injunctive  relief 
against  its  enforcement  till  it  is  shown  that 
there  Is  some  impending  or  threatened  In- 
Jury  to  them  or  to  their  property.  The  law 
requires  stock  owners  to  have  their  animals 
dipped,  and  provides  a  penalty  for  a  failure 
to  do  so.  It  also  authorizes  the  forcible  sei- 
zure, for  the  purpose  of  dipping,  of  stock 
which  are  not  dipped  by  their  owners  or 
custodians.  There  is  no  evidence  in  this  rec- 
ord that  the  appellees,  or  any  of  them,  were 
threatening  or  Intending  to  prosecute  the 
appellants  criminally  for  a  failure  to  dip  their 
stock,  or  that  the  proper  officers  were  in- 
tending or  threatening  to  seize  their  stock 
for  the  purpose  of  dipping  them. 

In  that  state  of  the  record,  we  think  the  ap- 


plication for  the  injunction  was  properly 
denied,  and  the  Judgment  of  the  trial  court 
will  be  affirmed. 


MITCHELL  v.   SOUTHERN  UNION   LIFE 
INS.  CO.     (No.  6134.) 

(Court  of  Civil  Appeals  of  Texas.    Austin.    Jan. 
14,  1920.    Rehearing  Denied  Feb.  18,  1920.) 

L  Insurance  <3=>367(3)  —  Period  or  auto 

VATIC     CONTINUING     INSURANCE     BEGAN     AT 
END   Or   GRACE   PERIOD. 

Under  life  policy,  giving  30  days'  grace  in 
payment  of  premium  and  providing  that  if  pre- 
mium has  not  been  paid  within  period  of  grace 
and  policy  has  not  been  surrendered  the  insur- 
ance, will  automatically  continue  for  such  term 
as  is  stated  below  (for  one  month  in  the  instant 
case),  held  that  period  of  automatic  continued 
insurance  began  at  the  end  of  the  grace  period, 
so  that  where  insured,  who  had  paid  first  premi- 
um only,  died  after  the  expiration  of  the  grace 
period  for  payment  of  second  premium,  but 
within  one  month  after  expiration  of  grace 
period,  the  policy  was  in  force  at  the  time  of 
his  death. 

2.  Insurance  «=»  146(3)— Ambiguous  provi- 
sion   CONSTRUED    IN   FAVOR  OP  ASSURED. 
Where  life  policy  which  is  ambiguous  admits 
of  a  construction  favorable  to  the  insured,  such 
construction  will  be  enforced. 

Appeal  from  District  Court,  McLennan 
County;  H.  M.  Richey,  Judge. 

Suit  by  Mrs.  Flora  Mitchell  against  the 
Southern  Union  Life  Insurance  Company. 
Judgment  that  plaintiff  take  nothing  by  her 
suit,  and  she  appeals.  Reversed  and  ren- 
dered. 

Shurtleff  &  Cummlngs,  of  Waco,  and  Black 
&  Smedley,  of  Austin,  for  appellant 
J.  D.  Williamson,  of  Waco,  for  appellee. 

BRADY,  J.  Appellant  sued  appellee  to  re- 
cover the  principal  sum  of  $1,500,  upon  a  pol- 
icy of  Insurance  on  the  life  of  Charlie  A. 
Mitchell,  deceased,  the  husband  of  appellant, 
and  for  statutory  damages  and  attorney's 
fees.  There  was  a  trial  without  a  jury,  and 
Judgment  was  rendered  that  appellant  take 
nothing  by  her  suit  The  trial  judge  filed  no 
findings  of  fact  or  conclusions  of  law. 

The  material  facts  are  that  the  policy  in 
suit  was  issued  and  dated  March  3,  1917,  re- 
citing the  payment  of  the  premium  for  the 
first  policy  year  ending  March  2,  1918,  and 
the  policy  is  described  as  a  20-payment  life 
policy.  The  premiums  were  required  to  be 
paid  In  advance,  on  or  before  the  2d  day  of 
March  in  every  year,  and  the  policy  contains 
this  clause: 

"If  any  premium  is  not  paid  on  the  date  when 
due,  the  policy  shall  be  null  and  void,  except  as 
hereinafter  provided." 
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The  policy  also  contains  the  following 
clauses: 

"Period  of  Oraoe. — In  the  payment  of  premi- 
ums under  this  policy,  except  the  first,  a  grace 
of  one  month  will  be  allowed  without  interest 
charge,  but  if  death  occurs  during  said  month 
of  grace  the  unpaid  premium  will  be  considered 
an   indebtedness  hereon  to  the  company. 

*  'Surrender  Option*. — The  insured  may  at  any 
time  after  the  third  policy  year  surrender  this 
policy  within  the  period  of  grace  for  its  full  cash 
value  or  for  a  paid-up  life  policy. 

"Cash- Value.— The  cash  value  at  the  end  of 
amy  policy  year  will  be  for  the  amount  as  stated 
in  the  table  below,  plus  a  proportionate  in- 
crease for  any  fraction  of  a  year  for  which  a 
premium  has  been  paid  and  less  all  indebtedness 
hereon  to  the  company. 

"Paid-up  Life  Polioy.— The  paid-up  life  policy 
at  the  end  of  any  policy  year  will  be  for  the 
amount  as  stated  in  the  table  below,  plus  a 
proportional  increase  for  any  fraction  of  a 
year  for  which  a  premium  has  been  paid.  If 
there  is  any  indebtedness  hereon  to  the  company 
the  amount  of  paid-up  life  policy  will  be  pro- 
portionately reduced. 

"Automatic  Continued  Ineurance. — If  the  pre- 
mium has  not  been  paid  within  the  period  of 
grace  and  the  policy  has  not  been  surrendered 
as  provided  above,  the  insurance  will  automati- 
cally continue  as  term  insurance  for  the  face 
amount  hereof  for  such  term  as,  at  the  end  of 
any  policy  year,  is  stated  in  the  table  below." 

'The  table  referred  to  is  in  the  following 
form,  being  copied  only  as  far  as  the  fourth 
year: 

Table  of  Cash-Loan  and  Nonforfeiture  Value*. 


Snd  oc 
Policy 

Tear. 


1st 
tod 

sm 

4th 


Cash 
Value. 


(64.00 
82.60 


Pald-Up 

Insurance. 


$167.00 
237.00 


Term  of 
Continued 
Insurance. 


Years 


Mob. 
1 
2 
7 
t 


Loan 
Value. 


264.00 

82.60 

112.60 


This  table  Is  immediately  followed  by  the 
following  statement: 

"Ail  values  in  this  table  are  in  excess  of  any 
legal  requirements." 

Mr.  Mitchell  died  April  22, 1918,  which  was 
after  the  end  of  the  first  policy  year,  and 
after  the  expiration  of  the  grace  period  for 
the  payment  of  the  second  premium,  but 
within  one  month  after  the  expiration  of  the 
grace  period. 

The  Insurance  company  In  two  letters  noti- 
fied Mr.  Mitchell,  during  February  and 
March,  1918,  of  the  due  date  and  amount  of 
the  premium,  and  of  the  expiration  of  the 
grace  period  on  April  2d,  as  a  reminder  to 
him  to  pay  his  premium  for  the  second  poli- 
cy year.    Such  premium  was  never  paid. 

On  April  6,  1918,  appellee,  through  its  sec- 
retary, wrote  Mr.  Mitchell  the  following  let- 
ter: 


"Waco,  Texas,  April  «,  1918. 

"Mr.  a  A.  Mitchell,  Penelope,  Texas— Dear 
Sir:  Tour  policy  No.  7280  lapsed  on  April  2, 
1918.  Tour  estate  is  therefore  worth  $1,500.00 
less  than  it  would  be  if  you  had  paid  the  pre- 
mium when  it  was  due. 

"This  company  wants  to  extend  its  useful- 
ness as  far  as  possible  and  give  every  assist- 
ance it  can  to  policy  holders  in  order  to  help 
them  keep  the  protection  its  life  insurance  pol- 
icies afford. 

"If  you  can  make  a  small  cash  payment  the 
company  will  take  your  note  for  the  balance, 
payable  at  a  later  date. 

"We  are  inclosing  a  self-addressed  envelope 
for  your  reply. 

"Read  the  policy  over.  Note  on  first  page 
it  is  free  from  all  conditions  as  to  military  or 
naval  service. 

"Sincerely,      Jas.  L.  Mistrot,  Secretary." 

This  letter  is  claimed  by  appellant  to  have 
constituted  a  waiver  of  any  forfeiture,  al- 
though It  was  not  acted  upon  by  Mr.  Mitchell 
or  by  appellant.  The  letter  was  received 
April  8th,  and  read  by  appellant  to  her  hus- 
band, who  was  then  sick  with  Influenza.  On 
the  same  day,  Mr.  Mitchell  was  able  to  go  to 
his  father's  house,  several  doors  from  his 
own  residence,  but  two  days  later  was  taken 
sick  with  pneumonia,  and  was  seriously  ill 
until  his  death,  April  22d. 

In  connection  with  the  claim  of  waiver, 
the  evidence  shows  the  following  clause  in 
the  policy: 

"Reinstatement.— If  any  premium  is  not  paid 
on  the  date  when  due,  or  within  the  period  of 
grace,  and  this  policy  has  not  been  surrendered, 
the  company  will  reinstate  the  policy  as  of  said 
due  date  at  any  time  thereafter,  upon  evidence 
of  insurability  satisfactory  to  the  company  and 
payment  of  all  arrears  of  premiums  with  in- 
terest at  the  rate  of  five  per  cent,  per  annum, 
together  with  the  payment,  or  reinstatement  of 
any  indebtedness  on  this  policy  on  said  due  date, 
with  interest." 

Opinion. 

[1]  We  have  concluded  that  this  case  must 
be  reversed  upon  the  first  point  raised  in  ap- 
pellant's brief.  It  is  succinctly  stated  in  the 
first  proposition  as  follows: 

Since  the  policy  allows  a  grace  of  one 
month  in  the  payment  of  the  premium  which 
was  due  March  2,  1918,  and  provides  that  if 
the  premium  has  not  been  paid  Within  the  pe- 
riod of  grace,  the  Insurance  win  automatical- 
ly continue  as  term  Insurance  for  the  face  of 
the  policy  for  such  term  as,  at  the  end  of  any 
policy  year,  is  stated  in  the  table,  and  the 
term  stated  in  the  table  at  the  end  of  the 
first  policy  year  is  one  month,  the  period  of 
automatic  continued  Insurance  began  at  the 
end  of  the  grace  period,  and  the  policy  was 
in  force  on  April  22,  1918,  when  the  insured 
died. 

This  issue  is  made  by  the.  pleadings  and 
the  undisputed  evidence,  and  the  question  is 
whether  the  30-day  period  of  automatic  con- 
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tinned  Insurance  began  on  the  day  when  the 
se'cond  premium  was  due,  that  is,  on  March 
2d,  or  whether  It  began  at  the  end  of  the  30- 
day  period  of  grace,  which  was  April  2d.  If 
it  began  at  the  end  of  the  grace  period,  then 
the  continued  insurance  for  the  full  amount 
of  the  policy  was  in  force  on  April  22,  1918, 
when  the  Insured  died,  but  If  the  period  be- 
gan to  run  at  the  end  of  the  first  policy  year, 
or  on  the  date  the  second  premium  became 
due,  then  the  Insurance  was  not  in  force  at 
the  death  of  the  insured.  The  question  re- 
solves itself  into  one  of  the  proper  construc- 
tion of  the  language  of  the  policy. 

In  a  strong  and  forceful  argument,  able 
counsel  for  appellant  have,  in  the  main,  so 
clearly  presented  our  views  upon  this  ques- 
tion that  we  copy  from  their  brief  as  fol- 
lows: 

"Appellee  is  insisting  upon  a  forfeiture  on 
account  of  the  provision  of  the  policy  to  the 
effect  that,  if  any  premium  is  not  paid  when 
due,  the  policy  shall  be  null  and  void,  except 
as  otherwise  provided  therein.  The  clause  al- 
lowing grace  of  30  days  has  been  set  out  in  the 
foregoing  statement  It  is  allowed  in  the  pay- 
ment of  all  premiums  after  the  first,  with  the 
proviso  that,  if  death  occurs  during  the  month 
of  grace,  the  unpaid  premium  will  be  consid- 
ered an  indebtedness  on  the  policy  to  the  com- 
pany. By  the  next  clause  of  the  policy,  the  in- 
sured is  given  the  privilege,  at  any  time  after 
the  third  policy  year,  to  surrender  the  policy 
within  the  period  of  grace  for  its  full  cash  val- 
ue or  for  a  paid-up  life  policy.  This  clause  is 
followed  in  the  policy  by  a  statement  showing 
the  cash  value  and  a  statement  with  reference 
to  the  paid-up  life  policy.  Then  comes  the 
clause  providing  for  automatic  continued  insur- 
ance. The  language  of  this  clause  is  peculiar. 
In  fact  we  have  not  been  able  to  find  any  other 
policy  containing  the  same  language.  It  pro- 
vides that,  if  the  premium  has  not  been  paid 
within  the  period  of  grace  and  the  policy  has 
not  been  surrendered,  the  insurance  will  auto- 
matically continue  as  term  insurance  for  the 
face  amount  of  the  policy  for  such  term  as,  at 
the  end  of  any  policy  year,  is  stated  in  the 
table  below.  The  table  is  used  simply  as  a 
method  of  abbreviation,  in  order  that  it  may 
be  unnecessary  to  state  in  the  body  of  the  policy 
the  length  of  the  period  of  continued  insurance 
of  the  various  years.  The  language  is  that  the 
term  of  continued  insurance  shall  be  'for  such 
term  as,  at  the  end  of  any  policy  year,  is  stated 
in  the  table  below.'  Knowing  the  year  in 
question,  we  then  turn  to  the  table  to  deter- 
mine the  length  of  the  term  of  continued  in- 
surance. The  table  gives  no  information  as  to 
the  time  when  the  continued  insurance  begins 
to  run.  The  body  of  the  policy  must  Be  con- 
sulted to  determine  that  fact. 

"It  is  to  be  observed  that  the  policy  does  not 
state  that  the  insurance  will  automatically  con- 
tinue for  such  time  from  the  end  of  any  policy 
year,  as  is  stated  in  the  table  below.  If  it  did, 
there  would  be  some  strength  in  appellee's  posi- 
tion. The  form  of  the  sentence  and  the  punc- 
tuation indicate  that  what  is  meant  is  that  the 
insurance  shall  continue  for  such  term  as  is 
stated  at  the  end  of  any  policy  year  in  the  table 
below,  showing  that  the  table  is  intended  mere- 


ly for  reference,  to  give  the  different  terms  of 
continued  insurance  applicable  to  the  various 
years. 

"The  first  part  of  the  sentence  must  be  looked 
to  for  the  purpose  of  ascertaining  when  the 
period  begins.  It  provides  that,  if  the  premi- 
um has  not  been  paid  within .  the  period  of 
grace  and  the  policy  has  not  been  surrendered, 
as  above  provided,  the  insurance  will  automati- 
cally continue,  etc.  The  period  within  which 
the  policy  may  be  surrendered  is  expressly  made 
the  same  as  the  grace  period,  that  is,  one  month 
from  the  date  when  the  premium  is  dqe.  The 
use  of  the  words  'has  not  been  paid'  and  'has 
not  been  surrendered'  is  significant.  The  rea- 
sonable and  natural  construction  of  this  lan- 
guage is  that  the  period  of  continued  insurance 
shall  begin  at  the  expiration  of  the  grace  period, 
if  the  insured  has  not  paid  his  premium  and  has 
not  surrendered  his  policy.  The  company,  in 
its  policy,  says  to  the  insured  that  he  shall 
have,  at  the  end  of  the  first  year,  a  period  of 
one  month  within  which  to  pay  his  premium 
after  it  becomes  due,  and  then  that,  if  he  has 
not  paid  the  premium  within  that  period,  he 
shall  have  automatic  continued  insurance  for 
one  month.  There  is  nothing  in  the  language 
used  to  indicate  that  these  two  periods  shall  be 
concurrent,  and,  since  there  is  not,  and  since 
the  words  'has  not  been  paid'  are  used,  it  neces- 
sarily follows  that  it  was  not  intended  that 
the  periods  should  be  concurrent,  but  that  the 
one  should  follow  the  other. 

"It  does  no  violence  to  the  language  of  the 
.policy,  disregarding  the  reference  to  the  table 
which  causes  the  ambiguity,  if  there  is  any,  to 
construe  the  automatic  continued  insurance 
clause  applicable  at  the  end  of  the  first  year 
as  if  it  were  written  thus:  'If,  at  the  end  of 
the  first  policy  year,  the  premium  has  not  been 
paid  within  the  period  of  grace,  the  insurance 
will  automatically  continue  as  term  insurance 
for  the  face  amount  hereof  for  one  month.'  It 
will  hardly  be  contended  that  this  language 
does  not  mean  that  the  period  of  continued  in- 
surance begins  at  the  end  of  the  period  of  grace. 

"Further  support  of  the .  correctness  of  our 
construction  is  found  in  the  application  to  the 
clause  in  question  and  to  the  clause  with  refer- 
ence to  grace  of  the  well-settled  rule  that  no 
clause  of  a  policy  will  be  so  construed  as  to 
render  nugatory  another  clause  of  the  policy. 
Joyce  has  thus  stated  the  rule: 

"  'No  clause  should  be  declared  nugatory,  for 
a  construction  should  be  given  that  will  carry 
into  effect,  if  possible,  all  the  provisions  of  the 
policy  and  each  clause.'  Joyce  on  Insurance 
(2d  Ed.)  |  13. 

"The  clause  with  reference  to  grace  provides 
that,  in  the  payment  of  premiums,  a  grace  of 
one  month  will  be  allowed,  but  if  death  occurs 
during  said  month  of  grace,  the  unpaid  premium 
will  be  considered  an  indebtedness  on  the  policy 
to  the  company.  Article  4741,  subdivision  2, 
of  the  Revised  Civil  Statutes  requires  that  all 
policies  of  life  insurance  contain  a  clause  al- 
lowing grace,  but  it  does  not  require  that  to 
this  clause  shall  be  added  a  proviso  that  the  un- 
paid premium  shall  be  deducted  from  the  amount 
of  the  policy  in  the  event  of  the  death  of  the 
insured  within  the  grace  period.  It  merely  per- 
mits that  such  proviso  be  inserted  in  the  pol- 
icy. Appellee  company,  therefore,  deliberately 
and  intentionally  placed  the  proviso  above  re- 
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xerred  to  in  its  policy.  Now,  if  appellee's  con- 
struction  of  the  automatic  continued  insurance 
clause  is  correct,  then  the  period  of  such  insur- 
ance is  concurrent  with  the  period  of  grace. 
This  construction  would  render  nugatory  that 
portion  of  the  clause  with  reference  to  grace 
providing  that,  if  the  insured  dies  within  the 
period  of  grace,  the  unpaid  premium  will  be 
considered  an  indebtedness  to  the  company,  for 
the  beneficiary  would  always  claim  the  benefit 
of  the  automatic  continued  clause  under  which 
no  deduction  could  be  permitted  or  claimed  on 
account  of  the  unpaid  premium ;  that  is,  the  po- 
sition would  always  be  taken,  when  the  insured 
died  within  a  month  from  the  due  date  of  any 
premium,  that  he  was  protected  by  the  auto- 
matic continued  insurance  clause  during  that 
month,  and  that  the  company,  therefore,  could 
not  collect  the  unpaid  premium  as  stipulated 
in  the  grace  clause.  If  appellee's  construction 
is  correct,  therefore,  there  would  never  be  a 
time  when  the  provision  for  deduction  in  the 
event  of  death  during  the  grace  period  could 
be  invoked  or  enforced. 

"From  the  other  viewpoint,  our  construction 
is  more  reasonable  than  that  claimed  by  appel- 
lee. The  policy  shows  a  purpose  on  the  part 
of  the  company  after  the  expiration  of  the  first 
year  to  allow  both  a  period  of  grace  and  a  peri- 
od of  continued  insurance.  It  expressly  pro- 
vides that,  in  the  payment  of  all  premiums, 
except  the  first,  a  grace  of  one  month  will  be 
allowed.  The  automatic  continued  insurance 
and  the  table  show  that  there  shall  be,  after  the 
expiration  of  the  first  policy  year,  a  period 
of  extended  insurance  for  one  month.  Which 
is  it,  grace  or  continued?  The  grace  clause  as 
written  in  the  policy  is  in  force,  and  if  the 
two  periods  are  concurrent,  then,  at  the  end 
of  the  first  year,  there  is  no  continued  insur- 
ance at  all,  notwithstanding  the  fact  that  the 
policy  shows  a  purpose  that  there  shall  be  such 
insurance.  The  company  was  not  required  by 
law  to  allow  continued  insurance  at  the  end  of 
the  first  year  (see  subdivision  7  of  article  4741, 
requiring  that  policies  of  life  insurance  shall 
contain  a  provision  for  extending  insurance 
after  the  premiums  have  been  paid  for  three 
years).  And  yet  the  company,  by  its  policy, 
provides  for  continued  insurance  of  one  month 
after  the  expiration  of  the  first  policy  year,  and 
boasts  that  the  values  in  the  table  are  in  excess 
of  any  legal  requirements.  Having  inserted  in 
its  policy  clauses  allowing  both  a  period  of 
grace  and  a  period  of  extended  insurance,  ap- 
pellee should  not  be  heard  to  contend  for  a 
construction  of  its  policy  rendering  one  or  the 
other  of  these  provisions  nugatory. 

"The  foregoing  argument  .has  been  presented 
for  the  purpose  of  showing  that  the  fair  and 
reasonable  construction  of  the  language  used 
in  the  contract  is  that  the  period  of  continued 
insurance  began  at  the  end  of  the  period  of 
grace,  and  that  the  consideration  of  the  terms 
and  provisions  of  the  policy  in  their  plain,  ordi- 
nary, and  popular  sense  leads  to  that  conclu- 
sion. This  contention  is  believed  to  be  sound, 
and  is  presented  as  being  of  itself  decisive  of 
the  case.  If,  however,  for  any  reason,  the 
court  should  not  agree  with  us  that  such  is 
the  plain  meaning  of  the  language  of  the  policy, 
then  we  submit  that  the  language  is  at  least 
ambiguous,  and  is  susceptible  of  our  construc- 
tion.   This  being  true,  because  the  language  in 


the  policy  is  the  language  of  the  appellee  com- 
pany, and  because  apppllee  is  seeking  to  enforce 
a  forfeiture  of  the  policy,  and  under  the  well- 
settled  rules  of  construction,  the  language  should 
be  construed  against  the  appellee  and  liberal- 
ly in  favor  of  the  insured,  and  should  be  so  con- 
strued as  to  prevent  forfeiture.  Judge  Brown, 
in  the  case  of  Brown  v.  Palatine  Insurance 
Company,  89  Tex.  590,  695  [35  S.  W.  1060] 
thus  states  the  rule: 

"  'The  language,  being  selected  and  used  by 
the  insurer  to  express  the  terms  and  conditions 
upon  which  it  issued  the  policy,  will  be  strictly 
construed  against  it,  and  liberally  in  favor  of 
the  insured.  If  the  words  admit  of  two  con- 
structions, that  one  will  be  adopted  most  fa- 
vorable to  the  insured.    *    *    * 

"  'Forfeitures  are  not  favored  by  law,  and, 
if  the  language  used  is  fairly  susceptible  of  an 
interpretation  which  will  prevent  a  forfeiture, 
it  will  be  so  construed.' 

"We  have  not  been  able  to  find  a  case  con- 
struing language  identical  with  that  used  in 
the  policy  involved  in  this  case.  However,  there 
are  a  few  cases  in  which  the  facts  are  very 
similar  to  the  facts  in  our  case  and  many  cases 
in  which  the  language  of  insurance  policies  is 
given  constructions  much  more  liberal  in  favor 
of  the  insured  than  that  which  we  ask  -  here. 
A  few  of  them  will  be  briefly  referred  to. 

"In  the  case  of  McMaster  v.  New  York  life 
Insurance  Co.,  183  U.  S.  25  [22  «up.  Ct  10] 
46  L.  Ed.  64,  'the  policy  was  issued  December 
18,  1903.  It  recited  the  payment  in  advance  of 
an  annual  premium  of  $21,  and  provided  for 
'the  payment  of  a  like  sum  upon  the  twelfth 
day  of  December  in  every  year  thereafter  during 
the  continuance  of  the  policy.'  A  grace  of  one 
month  was  allowed  in  the  payment  of  the  pre- 
miums. The  insured  died  January  18,  1895. 
The  defense  was  that  the  policy  was  forfeited 
by  the  failure  to  pay  the  second  annual  premium 
on  or  before  January  12,  1895.  The  court  held, 
however,  that  the  insurance  was  still  in  force 
when  the  insured  died.  The  opinion  is  an  in- 
teresting one,  showing  that  the  court  declined 
to  give  the  language  above  quoted  a  literal  in- 
terpretation, but  sought  a  construction  which 
would  sustain,  rather  than  forfeit,  the  contract. 
The  court  construed  the  words  'in  every  year 
thereafter,'  above  quoted,  to  mean  'in  every 
year  after  the  year  the  premiums  for  which  have 
been  paid,'  or  'in  every  year  after  the  current 
year  from  the  date  of  the  policy.'  We  believe 
that  the  construction,  which  the  Supreme  Court 
gave  the  policy  in  the  McMaster  Case,  in  or- 
der to  sustain  rather  than  forfeit  the  contract, 
is  much  more  liberal  in  favor  of  the  insured 
than  is  the  construction  which  we  place  upon 
the  policy  in  this  case. 

"The  opinion  in  the  McMaster  Case  also  em- 
phasizes the  fact  that  the  period  of  grace  be- 
longs to  the  insured  of  right.  See,  also,  the 
case  of  Provident  Life  Insurance  Association  v. 
Taylor,  142  Fed.  709  [74  C.  O.  A.  41],  hold- 
ing that  the  period  of  grace  is  not  a  mere  per- 
sonal privilege  exercised  by  the  assured,  but  is 
an  integral  part  of  the  policy  and  a  contractual 
right,  and  that,  when  the  insured  died  in  the 
period,  recovery  should  be  allowed,  even  though 
he  had  stated  before  his  death  that  he  did 
not  intend  to  continue  his  insurance.  So  in 
our  case  the  period  of  grace  and  the  period  of 


Digitized  by 


Google 


590 


218  SOUTHWESTERN  REPORTER 


fTex. 


continued  insurance  are  integral  parts  of  the 
policy,  and  both  belong  to  the  insured  of  right. 

"The  case  of  Prudential  Insurance  Co.  v. 
Devoe,  98  Md.  584,  56  Atl.  809,  is  very  like  oar 
case.  There,  the  policy  was  issued  and  the  first 
premium  paid  on  May  27,  1901.  Other  premi- 
ums were  due  on  or  before  the  27th  day  of 
March  in  every  year.  The  policy  contained  this 
provision : 

"  'In  the  payment  of  any  premium  under  this 
policy,  except  the  first,  a  grace  of  one  month 
will  be  allowed  during  which  time  the  policy 
will  remain  in  force.' 

"It  also  contained  the  following  clause: 

"  'If  the  policy,  after  being  in  force  one  full 
year,  shall  lapse  for  nonpayment  of  premium, 
the  company  will  continue  in  force  the  insur- 
ance under  this  policy  for  a  period  of  sixty  days 
from  the  date  of  the  lapse.' 

"The  insured  died  June  20,  1902,  without 
having  paid  another  premium.  The  court  held 
that  the  policy  lapsed  on  April  27,  1902,  that 
is,  at  the  end  of  the  grace  period,  and  that  by 
the  terms  of  the  policy  the  insurance  was  con- 
tinued in  force  until  June  27,  1902.  In  that 
case,  the  court  treated  the  period  of  grace  and 
the  period  of  insurance  not  as  concurrent,  but 
as  two  separate  periods,  the  one  following  the 
other.    *    •    • 

"It  is  submitted  that,  if  the  language  of  the 
continued  insurance  clause  is  not  reasonably 
and  naturally  construed  as  we  have  construed 
it,  the  language  is  at  least  fairly  susceptible 
of  our  interpretation,  and  that)  under  the  au- 
thorities and  the  rules  which  have  been  above 
discussed,  the  construction  most  favorable  to 
the  insured  should  be  used  so  that  forfeiture 
may  be  avoided. 

"It  would  have  been  very  easy  for  the  insur- 
ance company  to  have  written  its  policy  so  as 
to  expressly  provide  that  the  continued  insur- 
ance should  run  from  the  due  date  of  the  premi- 
um, or  that  within  the  period  of  continued 
insurance  should  be  included  the  grace  period, 
but  it  deliberately  selected  language  indicating 
that  the  period  of  continued  insurance  should 
follow  the  period  of  grace,  or  language  at 
least  susceptible  of  that  construction,  and  it  is 
now  insisting  upon  the  forfeiture  on  account 
of  the  delay  in  the  payment  of  the  premium, 
which  it  may  reasonably  be  inferred  would  not 
have  occurred  if  the  policy  had  clearly  shown 
that  all  protection  afforded  by  it  should  termi- 
nate at  the  end  of  the  period  of  grace." 

The  following  authorities  are  cited,  In  sup- 
port of  the  proposition,  In  appellant's  brief: 
Prudential  Ins.  Oo.  v.  Devoe,  98  Md.  584,  56 
Atl.  809 ;  American  Natl.  Ins.  Co.  v.  Thomp- 
son, 186  S.  W.  254;  McMaster  v.  New  York 
Life  Ins.  Co.,  183  U.  S.  25,  22  Sup.  Ot.  10,  46 
I*  Ed.  64 ;  Mutual  Life  Ins.  Co.  v.  New,  125 
La.  41,  51  South.  61,  27  L.  R.  A.  (N.  S.)  431, 
136  Am.  St.  Rep.  326 ;  Mutual  Reserve  Fund 
Association  v.  Payne,  32  S.  W.  1063;    Su- 


preme Lodge,  etc.,  Association  v.  Mondrow- 
ski,  20  Tex.  Civ.  App.  322,  49  S.  W.  919; 
London,  etc.,  Insurance  Co.  v.  Davis,  37  Tex. 
Olv.  App.  348,  84  S.  W.  260;  Royal  Ins.  Co. 
T.  Texas,  etc,  Ry.  Co.,  53  Tex.  Civ.  App.  154, 
115  S.  W.  117,  123;  Brown  v.  Palatine  Ins. 
Co.,  89  Tex.  590,  595,  35  S.  W.  1060;  God- 
dard  v.  Ins.  Co.,  67  Tex.  69,  1  S.  W.  906,  60 
Am.  Rep.  1;  Mutual  Life  Ins.  Co.  v.  Ford, 
103  Tex.  522,  131  S.  W.  406 ;  Blackstone  v. 
Ins.  Co.,  107  Tex.  102,  174  S.  W.  821 ;  Good- 
win v.  Provident,  etc.,  Association,  97  Iowa, 
226,  66  N.  W.  157,  32  L.  R.  A.  473,  59  Am.  St 
Rep.  411;  Joyce  on  Insurance  (2d  Ed.)  {{ 
212,  213,  220,  221,  222. 

[2]  This  reasoning  is  almost  conclusive 
that  the  language  of  the  contract  is  to  be  rea- 
sonably and  naturally  construed  as  contend- 
ed for  by  appellant,  but  we  have  no  doubt 
that  the  policy  is  at  least  ambiguous,  and 
that  it  admits  of  such  construction,  and,  it 
being  that  most  favorable  to  the  insured,  will 
be  enforced 

It  is,  perhaps,  unnecessary  to  add  anything 
to  the  argument  of  counsel  for  appellant,  but 
we  think  it  is  not  amiss  to  suggest  this  fur- 
ther thought:  If  the  construction  of  the  con- 
tract, contended  for  by  appellee,  should  be 
given,  the  phrase  "automatic  continued  insur- 
ance" would  be  a  positive  misnomer.  Wheth- 
er the  grace  period  be  regarded  as  merely 
providing  an  extension  for  the  time  of  pay- 
ment of  premiums,  or  as  a  period  within 
which  a  forfeiture  will  not  be  permitted,  its 
necessary  practical  effect  is  to  confer  upon 
the  Insured  30  days  additional  insurance  or 
protection.  In  other  words,  by  the  very 
terms  of  the  policy,  the  insured,  by  paying 
the  first  premium  in  advance,  secured,  not 
merely  one  year's  insurance,  but  one  year 
and  one  month.  Therefore,  to  limit  the  bene- 
fit of  automatically  continued  insurance  to 
the  same  period  as  that  granted  by  the  grace 
clause,  that  is  to  run  concurrently  with  it, 
would  be  practically  to  give  no  extended  or 
continued  Insurance.  This  result  would  be 
in  the  face  of  the  plain  and  ordinary  mean- 
ing of  the  language  employed,  and  we  think 
cannot  be  sanctioned. 

Being  of  the  opinion  that,  under  the  terms 
of  the  policy,  no  forfeiture  was  effected,  and 
that  Mr.  Mitchell  died  while  insured  under 
the  policy,  it  is  deemed  unnecessary  to  decide 
the  question  of  waiver,  and  therefore  it  is 
not  passed  upon  by  us. 

For  the  reasons  given,  the  Judgment  of  the 
trial  court  is  reversed  and  here  rendered  for 
appellant. 

Reversed  and  rendered. 
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FEDERAL  LIFE  INS.  CO.  v.  WILKES. 
(No.  1577.) 

(Court  of  Civil  Appeals  of  Tezaa.     Amarillo. 
Not.  19, 1919.    On  Motion  for  Rehear- 
ing, Feb.  4,  1920.) 

1.  INSURANCE  «=>629— SELF-DE8TBU0TION  ROT 
ACCIDENTAL    DEATH;      "ACCIDENT." 

Self-destruction,  inflicted  purposely,  is  not 
classed  as  an  "accident"  within  the  meaning  of 
a  supplemental  life  insurance  policy,  providing 
for  double  liability  in  case  of  accidental  death. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Acci- 
dent.] 

2.  Insurance  «=>646<6)— Burden  on  benefi- 
ciary to  show  death  accidental. 

In  an  action  by  a  beneficiary  under  a  sup- 
plemental life  policy,  providing  for  double  lia- 
bility in  case  of  accidental  death,  burden  was 
on  plaintiff  to  allege  and  prove  that  the  deceas- 
ed came  to  bis  death  by  accident  within  the 
terms  of  the  policy. 

3.  Insurance  <8=»645(3)— General  denial  bt 
insurer  permitted  pboof  of  suicide. 

In  an  action  on  a  supplemental  insurance 
policy,  providing  for  double  liability  in  event  of 
accidental  death,  insurer  under  a  general  de- 
nial could  introduce  evidence  that  the  death 
was  purposely  self-inflicted,  and  thereby  defeat 
recovery  upon  the  double  indemnity  feature. 


4.  TBIAL  «=»26(9)— INSURES  NOT  ENTITLED  TO 
OPEN  AND  CLOSE  BT  FILING  ADMISSION  UN- 
DEB  RULE  31. 

In  an  action  under  a  supplemental  life  pol- 
icy, providing  for  double  liability  in  event  of 
accidental  death,  insurer  was  not  entitled  to 
demand  the  right  to  open  and  close  by  filing  an 
admission  under  rule  31  for  district  courts  (142 

5.  W.  ziii),  insurer  claiming  that  death  was  by 
suicide,  since  the  effect  of  such  an  admission 
was  to  admit  that  the  plaintiff  was  entitled  to 
recover,  and  that  the  death  was  not  accidental. 

5.  Tbial  <8=»180— Coubt  ebbed  in  recalling 

JURY  AND  DIRECTING  VERDICT  ON  FACT  AD- 
MITTED  UNDER  RULE  OF  COUBT  WHERE  SUCH 
ADMISSION  MIGHT  HAVE  BEEN  WITHDRAWN 
IF  COURT  ACTED  PROMPTLY. 

In  an  action  on  a  supplemental  life  policy, 
providing  for  double  liability  in  event  of  acci 
dental  death,  where  insurer  filed  answer  setting 
up  defense  of  suicide,  and  filed  an  admission 
under  district  court  rule  31  (142  S.  W.  ziii), 
and  the  court  erroneously  permitted  it  to  open 
and  close,  it  was  error,  after  the  case  was 
submitted,  to  recall  the  jury  and  direct  a  ver- 
dict in  favor  of  plaintiff  on  the  ground  that  the 
defendant  had  admitted  that  the  death  was  ac- 
cidental, as  by  failing  to  so  hold  until  that  time 
the  insurer  was  deprived  of  the  right  to  move 
to  withdraw  the  admission,  and  in  equity  is  en- 
titled to  a  new  trial. 

6.  Insurance  <8=635,  640(8)— Pleading  sui- 
cide AND  ACCIDENTAL  DEATH. 

A  clause,  not  in  the  same  part  of  a  life  pol- 
icy in  which  an  insurer  promises  to  pay  upon 
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the  death  of  insured,  to  the  effect  that  insurer 
will  not  be  liable  in  event  of  suicide,  is  in  the 
nature  of  a  condition  subsequent,  or  a  proviso 
which  courts  treat  as  a  defeasance  clause,  and 
which,  if  relied  on  to  defeat  a  recovery  under 
the  policy,  must  be  sufficiently  pleaded  and 
proved  by  the  insurer;  but,  in  a  supplemental 
policy,  providing  for  double  liability  in  case  of 
accidental  death,  it  is  for  the  beneficiary  to 
plead  that  the  death  was  accidental 

7.  Pleading  «3=»428(3),  483(6)— Failure  to 
negative  defense  not  mattes  fob  objec- 
tion to  evidence  after  verdict. 

Assuming  that  suicide  clause  in  life  policy 
required  beneficiary  to  plead  a  negative,  fail- 
ure to  plead  such  negative  was  only  a  defect  of 
pleading  which  could  not  be  raised  upon  the  in- 
troduction of  evidence  or  after  verdict,  where 
no  exception  was  taken  to  such  omission. 

8.  Tbial  «=>25(7)  —  Answer  no  admission 
'  that  death  was  accidental. 

A  petition  by  s  beneficiary  under  a  life  pol- 
icy and  a  supplemental  life  policy  providing 
double  liability  in  case  of  accidental  death,  set 
up  two  distinct  causes  of  action,  one  on  the 
plain  life  insurance  policy  and  the  other  on  the 
supplemental  policy;  and  where  defendant  set 
up  suicide  in  its  answer,  and  then  filed  an  ad- 
mission under  rule  81  for  district  courts .  (142 
S.  W.  ziii),  defendant  did  not  thereby  admit 
that  the  death  under  the  plain  policy  was  an 
accident,  although  its  effect  was  to  admit  that 
the  death  was  accidental  as  far  as  the  count 
on  the  supplemental  action  on  the  policy  was 
concerned. 


On  Motion  for  Rehearing. 

9.  Trial  «=»25(7)— Purpose  of  rule  relat- 
ing TO  ADMISSIONS  TO  EXPEDITE  TBIAL 
STATED. 

Rule  81  for  district  courts  (142  S.  W.  ziii) 
is  simply  one  of  practice  and  for  the  purpose 
to  expedite  the  trial  and  relieve  the  plaintiff 
of  the  necessity  of  proving  his  case  upon  con- 
sideration that  the  defendant  take  the  burden. 

Appeal  from  District  Court,  Garza  County; 
W.  R.  Spencer,  Judge. 

Action  by  Mrs.  Llllie  Wilkes  against  the 
Federal  Life  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed and  remanded. 

I.  Dreeben,  of  Dallas,  W.  F.  Kelly,  of  Post; 
and  Hugh  I*.  Umphres,  of  Amarillo,  fot  appel- 
lant 

V.  L  Shurtleff,  of  Waco,  O.  B.  McGulre,  of 
Lamesa,  and  Black  &  Smedley,  of  Austin,  for 
appellee. 

HUFF,  C.  J.  For  a  statement  of  the  plead- 
ings by  plaintiff  In  this  case  we  adopt  the  ap- 
pellee's statement  thereof: 

"Omitting  the  preliminary  and  nonessential 
allegations  of  appellee's  petition,  that  part  of 
same  material  to  the  point  now  under  consider- 
ation is  as  follows: 

"For  cause  of  action  plaintiff  shows  to  the 
court:    That  heretofore,  to  wit,  Upon  the  ?8th 
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day  of  NoTember,  A.  D.,  1917,  plaintiff  was  the 
wife  of  one  William  Wilkes,  now  deceased; 
that  the  defendant  on  said  day,  in  consideration 
of  the  payment  by  the  said  William  Wilkes,  to 
the  defendant,  of  the  premium  demanded  for 
same,  executed  and  delivered  to  said  William 
Wilkes  its  certain  policy  of  life  insurance  in 
writing,  being  No.  39553,  whereby  it  insured 
the  life  of  said  William  Wilkes,  and  agreed  to 
pay  this  plaintiff  the  sum  of  $5,000  in  the  event 
of  the  death  of  the  said  William  Wilkes  during 
the  time  said  policy  of  insurance  was  in  force; 
that  at  the  date  of  the  death  of  the  said  Wil- 
liam Wilkes  all  premiums  due  the  defendant 
by  him  on  account  of  the  issuance  of  said  pol- 
icy had  been  paid,  and  the  same  was  then  and 
there  in  full  force  and  effect.  Upon  the  same 
day  the  defendant  delivered  to  the  said  William 
Wilkes  its  supplemental  policy  No.  A  39553, 
which  constituted  and  was  a  part  of  the  said 
policy,  No.  39553,  which  said  supplemental  pol- 
icy contained  a  double  indemnity  clause,  which 
provided  that,  if  the  said  William  Wilkes,  the 
insured  under  policy  No.  39553  of  said  com- 
pany, during  the  premium  paying  period  of  said 
policy,  and  before  the  insured  shall  have  attain- 
ed the  age  of  60  years,  and  while  no  premium 
is  in  default  on  said  policy,  and  the  said  sup- 
plemental policy  being  in  force,  shall  sustain 
bodily  injury,  effected  directly  through  exter- 
nal, violent,  and  accidental  means  exclusively 
and  independently  of  all  other  causes,  which 
should,  within  90  days  of  the  event  causing 
accident,  result  in  the  death  of  the  said  insur- 
ed, the  defendant  company,  in  case  of  such  ac- 
cidental death,  would,  pay  to  the  beneficiary  un- 
der said  policy,  upon  the  surrender  of  such 
policy  and  supplemental  policy,  double  the  face 
of  said  policy,  making  the  total  payable  $10,- 
000.  The  plaintiff  alleges  that  the  said  William 
Wilkes,  deceased,  being  the  insured,  under  pol- 
icy No.  39553,  issued  by  the  defendant,  and 
during  the  premium  paying  period  of  said  poli- 
cy, and  while  he  was  under  the  age  of  60  years, 
and  while  no  premium  was  in  default  on  said 
policy,  and  while  said  supplemental  policy  was 
in  full  force  and  effect,  did,  on  the  19th  day  of 
December,  A.  D.  1917,  sustain  bodily  injury, 
effected  directly  through  external,  violent,  and 
accidental  means,  i.  e.,  by  reason  of  accidental 
discharge  of  pistol  or  revolver  in  hands  of  de- 
ceased, exclusively  and  independently  of  all  oth- 
er causes,  which  did  on  said  day  result  in  the 
death  of  the  said  William  Wilkes,  and  the  de- 
fendant, upon  his  said  death,  by  such  accidental 
means,  then  and  there  became  bound  and  obli- 
gated and  promised  to  pay  to  the  plaintiff 
the  beneficiary  named  in  said  policy  and  said 
supplemental  policy  in  the  sum  of  $10,000. 

"(2)  That  the  said  William  Wilkes,  as  afore- 
said, died  on  the  19th  day  of  December,  A.  D. 
1917,  by  said  accidental  means  as  aforesaid, 
and  up  to  the  time  of  his  death  he  had  perform- 
ed all  the  agreements  which  he  had  made,  with 
respect  to  said  policy  and  said  supplemental 
policy,  and  all  premiums  had  been  duly  paid, 
and  he  had  in  all  respects  complied  with  the 
conditions  and  provisions  of  said  policy;  that 
within  a  reasonable  time  after  the  death  of  said 
William  Wilkes,  as  aforesaid,  the  plaintiff 
through  her  attorneys  made  request  of  defend- 
ant to  furnish  her  with  blanks  upon  which  to 
prepare  proper  proofs  of  death;  that  defendant 
failed  and  refused  to  furnish  the  same,  and  the 


plaintiff  caused  to  be  prepared  an  affidavit 
showing  the  death  of  the  said  William  Wilkes 
by  the  means  aforesaid,  and  did,  within  a  rea- 
sonable time,  forward  the  same  to  this  defend- 
ant; that  payment  of  the  amount  due  under 
said  policy  and  supplemental  policy  was  in  due 
time  properly  and  legally  demanded,  the  said 
demand  being  for  the  sum  of  $10,000,  the 
amount  due  under  the  terms  of  said  policy  and 
said  supplemental  policy;  that  defendant  has 
failed  and  refused,  and  still  fails  and  refuses, 
to  pay  the  same,  or  any  part  thereof,  and  is 
justly  indebted  to  the  plaintiff  in  the  sum  of 
$10,000,  together  with  legal  interest  thereon 
from  the  date  of  death  of  the  said  William 
Wilkes. 

"Appellee  further  averred  facts  necessary  to 
show  a  basis  for  the  recovery  of  12  per  cent, 
damages,  together  with  a  reasonable  attorney's 
fee,  which  was  alleged  to  be  the  sum  of  $3,000. 
The  prayer  of  appellee's  petition  is  as  follows: 
'Wherefore  plaintiff  prays  the  court  that  the 
defendant  be  cited  in  terms  of  law,  and  in  the 
manner  prescribed  by  law,  to  appear  and  an- 
swer this  petition,  and  that  upon  final  hearing 
hereof  she  have  judgment  for  the  said  sum  of 
$10,000,  together  with  legal  interest  thereon, 
and  for  said  statutory  damages,'  etc." 

The  appellant  answered  as  follows: 

"Defendant  for  special  answer  herein  admits 
that  it  is  a  corporation,  organized  under  the 
laws  of  the  state  of  Illinois,  for  the  purpose 
of  transacting  the  business  of  life  and  accident 
and  health  insurance;  that  on  the  28th  day  of 
November,  1917,  it  issued  to  William  Wilkes 
of  Post,  Tex.,  its  life  policy  for  $5,000,  such 
policy  being  No.  39553,  and  that  said  policy  was 
issued  upon  the  written  application  of  the  said 
William  Wilkes  therefor;  that  on  the  said  28th 
day  of  November,  1917,  it  issued  to  said  Wil- 
liam Wilkes  its  supplemental  policy  No.  A 
39553,  as  part  of  said  policy  No.  39553. 

"This  defendant,  further  answering,  aays 
that  in  said  policy  No.  39553,  so  issued  to  the 
said  William  Wilkes,  it  is  provided,  among  oth- 
er things,  as  follows,  to  wit: 

"  'Should  death  occur  as  the  result  of  any  il- 
legal act  or  from  suicide,  sane  or  insane,  in- 
tentional or  unintentional,  within  two  years 
from  date  hereof,  the  liability  of  the  company 
shall  be  limited  to  the  premiums  actually  paid 
thereon.' 

"That  in  said  supplemental  policy  No.  A  39553 
is  the  following  provisions,  to  wit: 

"  'It  is  hereby  agreed,  that  if  William  Wilkes, 
by  occupation  grain  and  feed  merchant,  the  in- 
sured under  policy  No.  39553,  of  said  company, 
during  the  premium  paying  period  of  said  pol- 
icy, and  before  the  insured  shall  have  attained 
the  age  of  sixty  (60)  years,  and  while  no  pre- 
mium is  in  default  of  said  policy,  the  supple- 
mental policy  being  in  force,  shall  sustain  bodi- 
ly injury  directly  through  external,  violent  and 
accidental  means  (suicide,  sane  or  insane,  or 
any  attempt  thereat,  sane  or  insane,  not  in- 
cluded) exclusively  and  independently  of  all 
other  causes  which  shall  within  ninety  (90) 
days  of  the  event  causing  the  accident,  result 
in  the  death  of  the  said  insured,  the  company 
in  case  of  such  accidental  death,  will  pay  to 
the  beneficiary  or  beneficiaries  under  said  poli- 
cy upon  surrender  of  said  policy  and  this  sup- 
plemental policy,  double  the  face  of  said  poli- 
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cy,  making  the  amount  payable  ten  thousand 
($10,000)  dollars.* 

•'And  the  defendant  says  that  the  death  of 
said  insured  resulted  from  external  and  violent 
means,  and  that  defendant  would  be  liable 
therefor  except  for  the  fact  that  on  the  19th 
day  of  December,  1917,  at  his  home  in  the  city 
of  Post,  Garza  county,  Tex.,  the  said  insured, 
William  Wilkes,  committed  suicide  by  shooting 
himself  with  a  revolver,  the  bullet  passing 
through  his  body  through  or  near  the  heart  of 
the  said  William  Wilkes;  his  death  resulting 
almost  instantaneously  therefrom. 

"Wherefore,  defendant  pleading  the  terms 
and  conditions  of  the  policy  above  quoted,  says 
that  it  is  not  liable  on  the  said  policy  or  the 
supplemental  policy  except  to  the  extent  of  the 
premium  paid  thereon,  and  as  to  such  premium 
it  is  not  liable  because  the  said  William  Wilkes 
never  made  any  payment  on  the  premium  on 
said  policy  No.  89553;  that  on  the  20th  day 
of  October,  1917,  the  said  William  Wilkes  made 
application  to  the  defendant  for  said  policy  and 
supplemental  policy,  and  that  on  said  date  Wil- 
liam Wilkes  executed  to  Ben  Thorp,  the  state 
manager  of  the  defendant,  his  note  for  $168.75, 
the  amount  of  the  first  annual  premium,  payable 
90  days  after  date,  and  that  said  William 
Wilkes  never  paid  said  note,  or  any  part  there- 
of, to  this  defendant,  nor  has  any  one  else  paid 
the  same,  or  any  part  thereof,  and  that  its  said 
state  manager,  the  said  Ben  Thorp,  on  or  about 
the  25th  day  of  January,  1918,  offered  and  ten- 
dered to  plaintiff  the  said  note,  which  the  plain- 
tiff refused  to  accept,  and  that  on  or  about 
said  date  it  was,  and  ever  since  has  been,  ready 
and  willing  to  return  and  deliver  to  plaintiff 
the  said  note  and  is  still  ready  and  willing  to 
return,  the  said  note  to  the  plaintiff,  which 
said  note  is  deposited  with  the  clerk  of  the 
court  for  the  benefit  of  plaintiff. 

"Defendant  says  that  because  of  the  suicide 
of  the  said  William  Wilkes  the  only  liability  on 
the  part  of  this  defendant  to  said  plaintiff  is 
to  return  said  note,  which  before  the  filing 
of  the  suit  it  offered  to  do,  and  still  offers  to  do. 

"The  defendant,  further  answering,  says  that 
it  is  not  liable  under  the  terms  of  said  supple- 
mental policy  No.  A  39553  in  any  sum  whatever 
because  the  said  insured,  William  Wilkes,  com- 
mitted suicide,  as  by  any  supplemental  policy 
liability  for  'suicide,  sane  or  insane,'  or  any  at- 
tempt thereat,  'sane  or  insane,'  was  not  includ- 
ed in  or  covered  by  said  supplemental  policy." 

Before  the  introduction  of  the  -  testimony 
the  defendant  made  the  following  admission, 
which  was  entered  of  record: 

"Now  comes  the  defendant,  the  Federal  Life 
Insurance  Company,  a  corporation,  and  admits 
that  the  plaintiff  has  a  good  cause  of  action,  as 
set  forth  in  her  petition,  except  so  far  as  same 
may  be  defeated  in  whole  or  in  part  by  the 
facts  of  the  defendant's  second  amended  an- 
swer, filed  herein  on  the  27th  day  of  May,  1919, 
constituting  a  good  defense,  which  may  be  es- 
tablished on  the  trial  of  this  cause." 

After  the  introduction  of  the  testimony  the 
court  submitted  one  issue  to  the  jury,  as  fol- 
lows : 

"Did  William  Wilkes  intentionally  take  his 
own  life?    Answer  Yes  or  No." 
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The  trial  court,  upon  the  filing  of  the  ad- 
mission above  set  out,  granted  to  the  appel- 
lant, the  defendant  below,  the  right  to  open 
and  close,  both  as  to  the  evidence  and  argu- 
ment The  case  went  to  trial  on  the  27th 
day  of  May,  1919,  before  a  Jury,  and  the  ap- 
pellant offered  its  evidence  In  support  of  its 
plea,  over  the  objections  of  plaintiff,  that  the 
death  of  the  insured  was  caused  by  suicide, 
and  that  plaintiff,  appellee,  offered  her  evi- 
dence in  rebuttal,  and  the  argument  was 
made  to  the  jury,  and  the  case  was  submitted 
to  the  jury,  upon  one  Issue,  as  above  stated. 
The  court  further  instructed  the  jury  that  the 
burden  was  on  the  appellant  to  establish  the 
affirmative  of  the  Issue  by  a  preponderance 
of  the  evidence.  The  case  was  submitted  to 
the  jury  late  in  the  evening  on  the  28th  day 
of  May,  1919,  just  before  adjournment,  and 
the  jury  were  permitted  by  the  court  to  sepa- 
rate for  the  night,  under  the  instruction  of 
the  court,  and  the  jury  on  such  day  retired 
to  consider  their  verdict,  after  the  court  had 
overruled  the  motion  of  appellee  to  instruct 
the  Jury  peremptorily  to  return  a  verdict  in 
her  favor,  and  on  the  morning  of  the  29th  of 
May,  1919,  appellee,  by  her  counsel,  filed  the 
following  motion: 

"Now  comes  Ialiie  Wilkes,  plaintiff,  and 
shows  to  the  court  that  her  cause  of  action 
herein  is  based  upon  certain  facts  alleged  in 
her  original  petition  filed  herein,  wherein  she 
charges  that  William  Wilkes  met  his  death  by 
accidental  means,  to  wit,  by  the  accidental  dis- 
charge of  a  revolver;  that  at  the  inception  of 
this  trial  the  defendant  herein  filed  in  this  case 
and  had  noted  upon  the  docket  of  this  court 
an  admission  under  rule  31,  governing  the  pro- 
cedure in  district  courts,  that  plaintiff  had  a 
good  cause  of  action  alleged  in  her  petition; 
that  by  reason  of  said  admission  the  defendant 
is  precluded  from  contending  in  this  cause  that 
William  Wilkes  committed  suicide,  because  said 
plea  is  not  a  plea  of  confession  and  avoidance. 
Wherefore,  premises  considered,  the  plaintiff 
moves  the  court  to  instruct  the  jury  to  answer 
the  special  issue  submitted  to  them  in  such 
manner  as  to  show  that  the  said  William 
Wilkes  did  not  commit  suicide." 

And  the  court  having  heard  such  motion 
and  the  argument  of  counsel  thereon,  over 
the  objection  of  the  defendant,  recalled  the 
jury  from  their  consideration  of  the  case 
and  submitted  to  them  the  following  Instruc- 
tion: 

"You  are  instructed  that,  the  defendant  hav- 
ing admitted  in  open  court  that  the  cause  of 
action  alleged  in  plaintiff's  petition  was  good, 
you  will  answer  the  question  submitted  to  you 
in  the  negative" 

— and  the  verdict  of  the  Jury  In  response  to 
such  special  instruction  was  then  and  there 
returned,  answering  the  Issue  In  the  nega- 
tive, to  which  proper  objections  were  made 
and  proper  bill  of  exception  taken. 

The  first  assignment  Is  founded  upon  the 
action  of  the  court  In  refusing  to  instruct  a 
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verdict  for  the  appellant  on  tbe  ground  that 
the  evidence  conclusively  established  that  the 
deceased,  Wilkes,  committed  suicide.  With- 
out discussing  the  evidence  In  this  case  we 
think  it  will  be  sufficient  to  say  there  is  some 
evidence  and  circumstances  tending  to  show 
he  came  to  his  death  by  accidental  means, 
as  distinguished  from  a  self-inflicted  wound 
causing  death.  In  many  of  its  features  the 
evidence  Is  the  same  as  In  the  case  of  Bank- 
er's Health  &  Accident  Ass'n  v.  Wilkes,  209 
S.  W.  230. 

The  appellant  presents  five  assignments  of 
error,  assailing  the  action  of  the  court  in  in- 
structing the  jury  to  find  the  issue  submit- 
ted In  favor  of  appellee  on  the  ground  that 
under  rule  31  appellant  admitted  plaintiff's 
-cause  of  action  as  alleged.  It  is  asserted  that 
this  was  error,  as  the  plea  was  in  Its  nature 
a  confession  and  avoidance,  and  that  it  had 
the  right  under  the  plea  to  show  that  the 
death  of  Wilkes  was  not  the  result  of  an  ac- 
cident, but  that  death  resulted  from  self-in- 
flicted injury,  or  suicide.  It  will  be  observed 
there  are  two  counts  in  the  petition,  while 
not  so  numbered,  yet  two  distinct  causes  of 
action  are  set  up:  The  first  Is  on  a  plain  life 
Insurance  policy,  obligating  the  company  to 
pay  $5,000  to  the  beneficiary  in  case  of  the 
death  of  the  assured,  in  which  It  is  alleged 
that  the  death  of  the  assured  occurred  during 
the  life  of  the  policy,  alleging  the  payment  of 
premiums,  etc.  The  second  count  Is  on  an  ac- 
cident policy,  stipulating  for  the  payment  of 
the  sum  If  the  assured  shall  sustain  bodily 
Injury,  effected  through  external  violence  and 
accidental  means.  This  supplemental  policy 
is  numbered  A  39553,  and  recovery  was 
sought  thereon,  the  terms  of  which,  In  so  far 
as  Important,  are  set  out  In  appellant's  an- 
swer, heretofore  quoted. 

[1-4]  The  admission  of  the  cause  of  action 
as  set  up  by  the  appellee  dispensed  with  proof 
on  her  part,  and  placed  the  issue  alone,  as 
we  conceive  it,  upon  the  answer  setting  up 
suicide.  This  was  the  only  issue  submitted  to 
the  Jury,  and  afterwards  withdrawn  and  de- 
termined by  the  court,  evidently  upon  the 
theory  that  appellant  admitted  the  death  of 
Wilkes  resulted  from  bodily  injury,  effected 
directly  from  violent  and  accidental  means. 
It  Is  the  contention  of  appellee  'that  acci- 
dental death  In  Its  very  nature  excludes  the 
Idea  and  element  of  suicide.  We  are  inclined 
to  agree  with/  the  appellee,  If  the  death  was 
intentional,  It  was  not  accidental.  Self-de- 
struction, inflicted  purposely,  is  not  classed 
as  an  accident.  When,  therefore,  the  appel- 
lant admitted  that  the  deceased  came  to 
his  death  by  an  accident  within  the  meaning 
of  the  policy,  it  admitted  liability  under  the 
policy.  We  think  under  the  second  count, 
seeking  double  Indemnity,  that  the  burden 
was  on  the  plaintiff  to  allege  and  prove  that 
the  deceased  came  to  his  death  by  accident 
within  the  terms  of  the  policy.  The  defend- 
ant could 'have  met,  under  a  general  denial, 


such  Issue  with  evidence  that  the  death  was 
purposely  self-inflicted,  and,  if  established, 
would  have  defeated  recovery  upon  the 
double  indemnity  feature.  We  cite,  as  to  the 
definition  of  accident  as  used  in  this  policy: 
Bryant  v.  Continental  Casualty  Co.,  107  Tex. 
582,  182  S.  W.  673,  L.  B.  A.  1916E,  945,  Ann. 
Cas.  1918A,  517;  U.  S.  Mutual  Accident  Ass'n 
v.  Barry,  131  U.  S.  100,  9  Sup.  Ct.  755,  33  L. 
Ed.  60;  Joyce  on  Insurance,  fg  2S63,  2863a. 
The  burden  was  on  the  plaintiff  to  allege  and 
prove  In  this  case  death  by  accident  Mary- 
land Casualty  Co.  v.  Glass,  29  Tex.  Civ.  App. 
159,  67  S.  W.  1062 ;  Travelers'  Insurance  Co. 
v.  Harris  (Com.  App.)  212  S.  W.  933;  /Etna 
Insurance  Co.  v.  Yandecar,  86  Ted.  282,  30 
O.  O.  A.  48 ;  Taylor  v.  Pacific  Mutual  Life  In- 
surance Co.,  110  Iowa,  621,  82  N.  W.  326; 
Fidelity  &  Casualty  Insurance  Co.  v.  Welse, 
182  111.  496,  55  N.  E.  540;  a  J.  496,  {  284  et 
seq.  On  this  branch  of  the  case,  that  is, 
the  action  on  the  supplemental  policy,  the 
appellant  was  not  entitled  to  demand  the 
right  to  open  and  close  by  filing  an  admis- 
sion under  rule  31  (142  S.  W.  xlii)  for  district 
courts.  The  trial,  court  should  not  have 
granted  such  right,  especially  over  the  ob- 
jection of  the  appellee.  Mutual  Life  In- 
surance Co.  v.  Simpson,  28  S.  W.  837.  But, 
having  granted  It,  the  question  is  presented 
that  he  should  not  have  instructed  a  verdict 
on  the  admission.  On  this  question  the  courts 
are  not  agreed,  and  much  confusion  as  to 
the  effect  of  the  admission  and  the  proper 
practice  has  arisen.  The  effect  of  the  ad- 
mission was  to  admit  that  the  plaintiff  was  « 
entitled  to  recover.  It  is  asserted,  however, 
this  admission  was  only  in  so  far  as  the 
cause  of  action  was  not  defeated  by  the 
facts  set  up  in  the  answer.  The  facts  set  up 
as  showing  a  suicide  would  not  defeat  an 
indemnity,  under  a  policy  to  be  paid  upon  an 
accident,  when  both  parties  In  open  court 
admitted  the  death  was  an  accident  It 
would  be  wasting  the  time  of  the  court  to  dis- 
prove an  admitted  fact,  agreed  to  as  es- 
tablished. It  would  be  trifling  with  the  court 
and  Juggling,  In  order  to  obtain  an  advantage 
which  otherwise  the  defendant  would  not  be 
entitled  to.  To  proceed  to  prove  and  to  ob- 
tain a  finding  by  a  jury  that  the  death  was 
the  result  of  suicide,  and  set  aside  the  ad- 
mission that  It  was  not  by  procuring  the 
right  to  open  and  conclude,  would  not  be  just 
or  fair  to  the  plaintiff.  The  plaintiff  was  not 
required  to  prove  her  case  because  appellant 
admitted  accident  and  all.  The  defendant, 
after  thus  disarming  the  plaintiff,  proceeded 
to  prove  a  suicide,  and  to*obtain  a  finding 
on  its  testimony  to  that  effect  If  the  jury 
had  returned  a  finding  of  suicide,  could  the 
court  have  rendered  a  judgment  on  such  find- 
ing? Entered  on  the  record  was  the  admis- 
sion that  the  death  was  the  result  of  accident; 
both  could  not  be  true.  It  was  Impossible  for 
both  to  be  true,  as  it  would  be  for  two  solid 


Digitized  by 


Google 


Tex.) 


bodies  to  occupy  the  same  space  at  the  same 
time.       Doubtless  the  court,  to  prevent  this 
result.    Instructed  the  Jury  to  answer  there 
was    no    suicide.     For  this  action  the  trial 
court    finds  support  In  the  following  cases: 
Mutual  Life  Insurance  Co.  v.  Baker,  10  Tex. 
Civ.  App.  615,  31  S.  W.  1072;  Berry  Bros.  v. 
Fairbanks,  etc.,  51  Tex.  Civ.  App.  558,  112 
S.    "W.    420;   Taylor   v.   Reynolds,   47   Tex. 
Civ.  App.  844, 105  S.  W.  65 ;  Ferguson-McKln- 
ney  v.  City  National  Bank,  31  Tex.  Civ.  App. 
238,  TX  S.  W.  604;  Meade  v.  Logan,  110  S.  W. 
1S8  ;  Workman  v.  Bay,  180  S.  W.  291 ;  Assur. 
Co.   v.    Munger,  etc.,  40  S.  W.  271;  and  Su- 
preme Court  cases:    Sanders  v.  Bridges,  67 
Tex.  93,  2  S.  W.  663;  Smith  v.  Traders'  State 
Bank,    74  Tex.  641,  12  S.  W.  221.     In  the 
Baker   Case,  supra,  the  trial  court  rejected 
testimony  to  prove  that  a  certain  amount  was 
Just    and  due,   which   the  plaintiff   therein 
had  sought  to  recover  on  an  allegation  that 
It   had  been  paid  on  the  premium  through 
mistake,  and  also  rejected  testimony  as  to 
the  reasonable  amount  for  attorney's  fees  in 
the  case,  plaintiff  having  alleged  that  $6,000 
was  a  reasonable  attorney's  fee.    The  defend- 
ant therein  had  denied  generally  and  pleaded 
specially  the  facts  which  he  sought  to  prove 
in  the  trial  court,  and  had  also  made  the  ad- 
mission under  the 'requirements  of  rule  31, 
and    Judge   Head,   speaking  for  the  court, 
said: 

"On  the  part  of  appellant  it  la  contended 
that  its  admission,  tinder  the  rule  (district 
court  rule  31),  only  had  the  effect  to  impose 
upon  it  the  burden  of  proof,  by  making  for  ap- 
pellee a  prima  fade  case,  and  that  it  had  the 
right  to  rebut  this  by  the  introduction  of  any 
evidence  that  would  have  been  admissible  un- 
der its  pleading  had  the  trial  proceeded  in  the 
usual  way.  On  the  part  of  appellee,  however, 
it  is  claimed  that  this  admission  in  effect 
waives  the  general  denial,  and  precludes  the 
defendant  as  to  all  matters  not  specially  plead- 
ed in  the  nature  of  a  confession  and  avoidance. 
The  decisions  of  our  Supreme  Court,  the  tri- 
bunal that  made  the  rule,  throw  but  little  light 
opon  the  question,  but  seemingly  tend  to  sup- 
port the  latter  view.  Smith  v.  Bank,  74  Tex. 
541,  12  S.  W.  221;  Sanders  v.  Bridges,  67  Tex. 
93,  2  S.  W.  553;  Alstin  v.  Cundiff,  52  Tex.  453. 
We  incline  to  think  this  construction  was  cor- 
rectly adopted  by  the  court  below,  for  other- 
wise a  defendant  could,  in  all  cases  of  disputed 
value  and  the  like,  obtain  a  material  advan- 
tage, the  opening  and  conclusion,  by  a  simple 
admission  that  plaintiff  could  make  a  prima 
facie  case." 

In  the  case  cited  from  31  Tex.  Civ.  App. 
238,  71  S.  W.  604,  supra,  the  controversy  was 
over  funds  in  bank  in  the  name  of  Mrs.  See, 
which  was  garnished  by  the. creditor  of  the 
husband  of  Mrs.  See,  E.  B.  See.  The  credi- 
tor entered  the  issue  that  the  funds  in  the 
name  of  Mrs.  See  belonged  to  her  husband, 
B.  E.  See  The  bank,  the  garnishee,  tendered 
the  Issue  that  It  was  the  property  of  the  wife, 
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Mrs.  See,  and  filed  the  admission  required  un- 
der rule  31.    Judge  Speer  said  in  that  case : 

"This  admission  must  be  held  to  mean  some- 
thing. It  cannot  be  said  to  simply  cast  upon 
the  defendant  the  burden  of  disproving  plain- 
tiff's allegations,  for  their  truth'  has  been  ad- 
mitted and  cannot  be  disputed  upon  the  trial. 
Plaintiff  is  himself  relieved  of  the  duty  of  of- 
fering proof  to  support  them.  Every  fact  nec- 
essary to  establish  the  cause  of  action  as  set 
forth  in  the  plaintiff's  pleading  is  admitted,  and 
defendant  can  prevail  only  upon  pleading  and 
proving  such  facts  as  will  entitle  him  to  a  judg- 
ment, notwithstanding  the  truthfulness  of  the 
plaintiff's  pleadings.  The  defense  must  be  in 
the  nature  of  a  plea  in  confession  and  avoid- 
ance. In  this  case  the  instrument  filed  admit- 
ted appellant's  judgment  against  See,  the  valid- 
ity of  the  garnishment  proceedings,  and  the 
further  fact  that  appellee  had  in  his  hands 
funds  in  about  the  sum  of  $250  in  the  name  of 
Mrs.  B.  B.  See,  but  which  in  fact  was  the 
property  of  B.  B.  See.  This  is  true  because 
appellant  had  so  pleaded  its  cause  of  action, 
and  appellee,  by  the  very  terms  of  its  motion 
under  the  rule,  admitted  the  cause  of  action 
as  set  out  in  the  pleadings,  and  pleaded  no  mat- 
ter whatever  to  defeat  the  cause  of  action  thus 
admitted." 

Taylor  v.  Reynolds,  supra,  holds  that  under 
the  admission  the  defendant  cannot  question 
the  Insufficiency  of  the  evidence  In  proof  of 
the  plaintiff's  cause  of  action,  citing  as  au- 
thority Sanders  v.  Bridges,  supra.  Again,  in 
Berry  Bros.  v.  Fairbanks,  the  effect  of  the 
admission  as  above  stated  is  reaffirmed. 
Meade  v.  Logan,  supra,  holds  that  the  admis- 
sion by  the  defendant  In  trespass  to  try  title 
admits  title  and  possession  In  the  plaintiff 
at  the  date  of  the  alleged  eviction,  and  that 
the  statute  of  limitation  and  proof  thereof 
would  not  defeat  the  title  so  admitted. 
Workman  v.  Ray,  supra,  by  this  court,  fol- 
lows the  Meade  Case,  and  was  an  action  in 
trespass  to  try  title.  It  will  be  perceived  in 
that  case  that  we  treated  the  answer  as  not 
denying  the  right  to  recover  the  land  by  plain- 
tiff, but  as  an  action  for  damages  on  breach 
of  contract  The  evidence  on  that  part  of  the 
case  was  brought  up  by  bill  of  exceptions. 
The  assignment  only  presented  the  question 
inferentially,  and  not  specifically.  However, 
we  examined  the  evidence,  and  concluded 
therefrom  that  the  court  committed  no  re- 
versible error,  on  the  ground  that  there  was 
no  consideration  for  the  alleged  contract. 
Perhaps  the  holding  is  not  as  clearly  express- 
ed as  It  might  have  been.  We  took  very  much 
the  same  view  with*  reference  to  the  answer 
therein  as  did  the  court  in  the  Berry  v.  Fair- 
banks Case.  However,  that  case  was  not  at 
that  time  called  to  our  attention.  The  views 
above  expressed  the  court  for  the  Third  dis- 
trict refused  to  follow  In  the  case  of  Frost  v. 
Smith,  207  S.  W  392.  However,  It  was  held 
In  that  case  tne  claimant  of  the  attached 
property  had  the  burden  of  proving  title, 
and  was  entitled  to  open  and  conclude  with- 
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out  Invoking  rule  81.  In  other  words,  there 
was  no  quid  pro  quo  for  the  admission.  That 
case  cited  Wolnltzek  v.  Lewis,  183  S.  W.  819, 
which  held  the  trial  court  ruled  correctly  In 
refusing  to  give  the  defendant  the  opening 
and  closing  upon  the  admission  when  the  an- 
swer simply  denied  the  plaintiffs  cause  of 
action.  That  was  the  only  question  decided 
in  that  case.  What  the  ruling  of  that  court 
would  have  been  had  the  trial  court  granted 
the  request  Is  not  decided.  It  will  be  per- 
ceived that  all  the  decisions  recognize  that 
the  answer  upon  which  the  defendant  is  en- 
titled to  the  opening  and  closing  of  title 
evidence  and  argument  under  the  rule  is  one 
setting  up  a  plea  in  its  nature  a  confession 
and  avoidance.  When  the  admission  is  filed 
the  court  will  not  permit  evidence  disproving 
the  cause  of  action  alleged,  as  for  instance, 
attorney's  fees,  or  the  like.  It  will  also  be 
perceived  the  holding  of  the  courts  is  that, 
where  there  is  one  item  not  admitted,  the 
burden  is  still  on  the  plaintiff,  and  the  de- 
fendant is  not  entitled  to  open  and  close. 
But  if  the  defendant  obtained  such  right  to 
the  injury  of  the  plaintiff,  it  is  generally  held 
'to  be  reversible  error%  After  granting  the 
right  in  the  Cases  of  Baker,  Berry  Bros.,  Tay- 
lor, and  Workman,  it  was  held  that  the 
court  ruled  correctly  in  excluding  evidence 
which  sought  to  disprove  the  plaintiffs  cause 
as  alleged,  or  to  prove  certain  items  set  up 
as  part  of  the  cause  of  action.  In  the  Meade 
Case  the  trial  court  heard  the  evidence,  dis- 
puting the  title  alleged  by  the  plaintiff,  and 
the  Jury  found  a  verdict  contrary  to  the 
admission  in  that  case.  The  verdict  was 
therefore  Inconsistent  with  the  admission, 
and  the  case  was  reversed. 

[6]  In  this  case  the  trial  court  held,  under 
the  answer  and  over  the  objection  of  the 
plaintiff,  that  the  defendant  was  entitled  to 
open  and  close.  This,  we  think,  was  error. 
The  court,  however,  proceeded  to  hear  evi- 
dence on  the  attorney's  fees,  and  the  issue 
of  accident  or  suicide,  and  it  appears  that 
both  parties  went  into  the  issue  fully.  The 
court  then  submitted  to  the  Jury  the  Issue: 
Did  Wilkes  take  his  own  life?  And  after 
the  Jury  was  out  for  several  hours  they  were 
recalled  at  the  request  of  the  plaintiff,  and 
the  court  instructed  the  jury  to  answer  the 
question  in  the  negative.  Under  the  condi- 
tion of  this  record,  of  course,  if  the  Jury  ,had 
found  for  the  plaintiff,  there  would  have  been 
no  error,  but  if  they  had  found  for  the  de- 
fendant, it  would  have  been  reversible  error. 
If  the  court,  on  the  offer  of  the  evidence,  if 
an  objection  had  been  made,  had  refused  to 
admit  it  under  the  above  authorities,  he 
would  have  been  sustained.  However,  it 
may  be  that  the  defendant  could  then  have 
withdrawn  his  admission,  and  the  case  may 
have  then  proceeded  in  the  usual  manner,  as 
this  would  have  been  a  practical  holding  that 
the  plea  was  not  one  of  confession  and  avoid- 


ance. At  least  appellant  would  have  been 
afforded  an  opportunity  to  have  withdrawn 
his  admission.  But  when  the  issue  was  tried 
out  under  the  ruling  of  the  court,  favoring 
the  contention  of  the  defendant,  we  think, 
after  the  jury  had  taken  the  case  to  consider 
the  issue,  it  would  be  unjust  for  the  court,  at 
that  late  date,  to  decide  the  case  upon  the  ad- 
mission. But  it  should  have  been  decided 
upon  the  evidence.  We  think  the  better  prac- 
tice would  have  been  for  the  court,  In  the 
beginning,  to  have  ,  announced  that  under 
the  pleadings  it  was  not  a  plea  In  the  nature 
of  confession  and  avoidance  as  to  the  whole 
case,  and  therefore  the  defendant  would  not 
be  accorded  the  right  to  open  and  close,  or  at 
least  the  court  should  have  refused  any  evi- 
dence contradicting  the  plaintiffs  cause  of  ac- 
tion. Having  failed  to  ,do  either,  and  hav- 
ing received  the  evidence  on  the  Issue,  the 
verdict  should  have  been  based  on  the  evi- 
dence, and  not  the  admission.  The  right  to 
withdraw  an  announcement  and  to  amend 
has  been  recognized  where  an  exception  has 
been  overruled  which  should  have  been  sus- 
tained, and  the  trial  under  the  pleadings  pro- 
ceeded, and  where  the  trial  court  has  exclud- 
ed evidence  because  of  the  defective  pleadings. 
It  would  seem  to  be  the^  holding  while  the 
pleading  Is  interpreted  more  strongly  against 
the  pleader,  yet  if  the  court  so  rules  as  to 
Induce  a  reliance  thereon  he  ought  not  to 
change  his  ruling  in  such  way  as  to  defeat  a 
party  in  a  substantial  right  Armstrong  v. 
Emmett,  16  Tex.  Civ.  App.  242,  41  S.  W.  87; 
City  National  Bank  v.  Dunham,  18  Tex.  Civ. 
App.  184,  44  S.  W.  605;  Matheson  v.  C.  B. 
Livestock  Co.,  198  S.  W.  641. 

[6-8]  To  the  first  count  of  the  petition  the 
defense  set  up  a  separate  clause  as  defeating 
a  recovery.  This  clause  is  not  In  the  same 
part  of  the  policy  in  which  appellant  Insured 
the  life  of  Wilkes,  or  In  the  same  connection 
with  the  promise  to  pay  upon  his  death.  The 
separate  clause  Is  more  In  the  nature  of  a 
condition  subsequent  or  proviso  which  courts 
treat  as  a  defeasance  clause,  and  which,  if 
relied  on  to  defeat  a  recovery  under  the 
policy,  must  be  specifically  pleaded  and  prov- 
ed by  the  insurance  company.  In  this  case, 
as  we  read  the  record,  the  qualification  of  the 
first  policy  is  found  In  a  separate  statement 
from  the  life  Insured  and  the  promise  to 
pay  In  case  of  death.  The  proviso  relied  on, 
with  others,  are  found  In  a  different  part 
of  the  instrument  This  is  not  true  as  to  the 
accident  policy.  There  the  exception  is  found 
In  the  same  connection  with  the  promise  to 
pay  in  case  of  death  by  accident  In  the  case 
of  East  Texas  Fire  Insurance  Co.  ▼.  Dycbes, 
56  Tex.  565,  the  Supreme  Court  said: 

"The  petition  does  not  make  an  exhibit  of 
the  policy,  nor  does  it  undertake  to  set  forth 
all  the  numerous  terms  and  conditions  which 
are  made  part  of  the  contract,  but  which  art 
in  the  nature  of  conditions  subsequent    Enoofh 
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of   the  contract  was  stated,  in  connection  with 
facta  showing  performance  or  excuse  for  non- 
performance   of    all    conditions    precedent,    to 
"how,  prima  facie,  a  complete  right  of  action. 
Those    parts   are    conditions    of    the    contract 
which  are  matters  in  the  nature  of  conditions 
subsequent,  or  in  the  nature  of  exceptions,  or 
■which  are  prohibitory  of  certain  acts  by  the  as- 
sured, are  matters  of  defense,  and  were  not  re- 
quired to  be  noticed  or  negatived  in  the  peti- 
tion.     Although    there    are    some    authorities 
which  require  that  the  entire  contract,  includ- 
ing the  application,  be  set  out  in  the  petition, 
the  great  weight  of  authority  is  in  accordance 
with  the  rule  which  we  think  more  consistent 
■with  principle  and  better  calculated  to  avoid 
inconvenient  and  unnecessary  prolixity  in  the 
pleading.    May  on  Insurance,  §  586;    Wood  on 
Fire   Insurance,  p.  825,   and  authorities  cited 
by  those  authors."    Burlington  Insurance  Co. 
▼.  Rivers,  9  Tex.  Civ.  App.  177,  28  S.  W.  453. 

See,  also,  Joyce  on  Insurance,  vol.  5,  If 
8665,  3666;  Western  Assur.  Co.  v.  Mobl- 
man,  83  Fed.  811,  28  O.  0.  A.  157,  40  L  R. 
A.  561;  Jones  v.  Association,  02  Iowa,  652, 
61  N.  W.  485 ;  Sutherland  v.  Insurance  Co., 
87  Iowa,  505,  54  N.  W.  453;  Friedman  v. 
Atlas,  etc.,  133  Mich.  212,  94  N.  W.  757.  We 
believe  the  clause  set  up  falls  under  a  subse- 
quent condition  or  proviso,  or  Is  prohibitory 
of  suicide,  and  under  the  above  authority  It 
was  not  necessary  to  negative  death  by  self- 
destruction.  Beacon's  Benefit  Societies  and 
Life  Insurance,  vol.  2,  §  454,  p.  1164.  It  is 
recognized  in  this  state  in  a  suit  on  a  life 
insurance  policy  which  provides  against  lia- 
bility for  suicide,  whether  caused  by  insanity 
or  not,  and  where  suicide  is  pleaded  as  a  de- 
fense, the  burden  of  proving  it  is  on  the  de- 
fendant Mutual  life  Insurance  Co.  v.  Till- 
man, 84  Tex.  31,  19  S.  W-  294;  Parish  v.  Mu- 
tual Benefit  Life  Insurance  Co.,  19  Tex.  Civ. 
App.  457,  49  S.  W.  153.  We  cannot 
assent  to  the  proposition  that  It  is  necessary 
to  negative  a  fact  which  the  defendant 
has  the  burden  of  proving.  Joy  v.  -Liv- 
erpool, London  &  Globe  Ins.  Co.,  32  Tex. 
Civ.  App.  433,  74  S.  W.  822;  Assurance  Co. 
v.  Rochelle,  13  Tex.  Civ.  App.  232,  35  S.  W. 
869;  Travelers'  Ins.  Co.  v.  McConkey,  127  V. 
8.  661,  8  Sup.  Ct  1300,  32  L.  Ed.  308.  It  is 
insisted  in  this  case,  however,  that  the  recent 
case  of  Travelers'  Insurance  Co.  v.  Harris 
(Com.  App.)  212  S.  W.  933,  by  the  Commis- 
sion of  Appeals,  holds  that  where  the  policy 
so  stipulates  the  burden  is  on  the  plaintiff 
to  allege  and  prove  that  the  death  was  not 
a  suicide,  or  rather  was  an  accident  That 
suit  was  on  an  accident  policy,  and,  as  we 
conceive,  only  applies  where  the  exception  is 
found  in  the  same  connection  with  the  prom- 
ise to  pay  for  death  or  injury,  occasioned  in 
a  particular  way,  and  from  no  other  cause. 
We  must  confess,  however,  there  is  at  least 
an  apparent  conflict  in  the  Dyches  Case,  su- 
pra, and  the  case  of  Phcenix  Co.  v.  Boren, 
83  Tex.  97,  18  S.  W.  481,  and  Insurance  Co. 
v.  Co-Operative  Ass'n,  77  Tex.  225,  13  S.  W. 


980.  But  even  under  those  two  cases,  if 
the  suicide  clause  required  the  plaintiff  to 
plead  a  negative,  then  it  was  only  a  defect  of 
pleading,  if  omitted,  to  which  no  exception 
was  taken,  and  which  could  not  be  raised  up- 
on the  Introduction  of  evidence  or  after  a 
verdict  The  plaintiff  was  entitled  to  recover 
upon  alleging  and  proving  the  death.  The 
only  way  the  cause  of  action  could  be  de- 
feated would  be  by  showing  suicide,  and  the 
burden  was  on  the  defendant  to  show  such 
caused  the  death  all  the  authorities  hold.  If 
this  position  is  correct  then  as  to  the  first 
count  the  answer  was  in  part  a  confession 
and  avoidance.  It  did  not  admit  that  the 
death  under  that  policy  was  an  accident 
This  being  true,  we  think  the  evidence  offer- 
ed raised  the  issue,  and  it  was  error  to 
withdraw  that  issue  ■from  the  jury.  If  the 
death  as  to  that  count  was  shown  to  be  sui- 
cide, recovery  could  not  be  had  on  the  first 
policy,  to  say  the  least  and  if  that  policy 
falls,  it  may  well  be  doubted  whether  a  re- 
covery could  be  had  on  the  supplemental 
policy.  The  mere  fact  that  the  answer  with 
the  admission  was  Inconsistent  did  not  give 
the  right  to  a  judgment  on  the  whole  case. 
The  answer  and  admission  as  to  the  sec- 
ond count,  hereinbefore  pointed  out,  the  de- 
fense may  be  considered  as  being  waived,  and 
proof  by  the  plaintiff  of  her  cause  of  action 
thereon  not  required,  yet  that  part  of  the 
answer  could  not  be  used  to  disprove  the  de- 
fense by  the  plea  of  confession  and  avoidance 
made  to  the  first  count  Express  Printing 
Co.  v.  Copeland,  64  Tex.  354;  Duncan  v. 
Magette,  25  Tex.  on  page  255;  Fowler  v. 
Davenport  21  Tex.  633. 

For  the  reasons  above  stated,  the  judgment 
will  be  reversed,  and  the  cause  remanded. 

BOYCE,  J.,  concurs  in  the  disposition  of 
this  case,  but  does  not  concur  in  the  reason- 
ing as  to  the  effect  of  the  admission  under 
the  rule,  and  will  file  his  views  thereon  sepa- 
rately. 

BOYCE,  J.  I  concur  in  the  disposition  of 
this  case,  but  cannot  assent  to  some  of  the 
conclusions  announced  in  the  opinion  as  to 
the  effect  of  rule  31,  on  the  admission  filed 
by  appellant  in  order  to  secure  the  right  to 
open  and  close.  Appellant's  answer  Itself  ex- 
pressly admitted  all  the  allegations  in  plain- 
tiff's petition,  except  that  the  death  of  Wil- 
liam Wilkes  was  accidental,,  and  specifically 
stated  as  a  fact  in  defense  of  the  plaintiff's 
claim,  that  the  said  William  Wilkes  "commit- 
ted suicide  by  shooting  himself  through  the 
body,"  etc.  The  admission  filed  is  to  the  ef- 
fect that  the  appellant  "admits  that  the  plain- 
tiff has  a  good  cause  of  action  as  set  forth 
in  her  petition,  except  so  far  as  the  same 
may  be  defeated  in  whole  or  in  part  by  the 
facts  of  defendant's  second  amended  answer, 
filed  herein  on  this  the  27th  day  of  May,  1919, 
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constituting  a  good  defense  which  may  be  es- 
tablished on  the  trial  of  this  case."  It  cannot 
be  reasonably  asserted  that  the  defendant  In- 
tended to  admit  that  the  death  of  the  said 
William  Wilkes  was  accidental;  it  does  ap- 
pear that  It  did  Intend  to  admit  all  other 
facts  alleged  by  the  plaintiff  except  that  in 
reference  to  the  manner  in  which  the  insured 
met  his  death,  and  on  this  allegation  alone 
it  joined  issue  with  the  plaintiff.  I  agree 
that  this  admission  did  not  give  appellant  the 
right  to  open  and  close,  but  I  cannot  agree 
that  the  mistaken  attempt  to  bring  Itself 
within  the  terms  of  rule  31  would  Justify  the 
court  at  any  stage  of  the  proceeding  in  con- 
struing the  written  admission  to  include  a 
confession  of  a  fact  that  it  is  clear  from  Its 
terms  was  not  meant  to  be  Included  as  ad- 
mitted. The  purpose  qf  rules  of  procedure  is 
to  secure  an  expeditious  trial  on  the  merits 
of  the  controversy  between  the  parties.  Such 
rule  should  not,  in  my  opinion,  except  where 
that  is  the  necessary  result  of  a  liberal  con- 
struction thereof,  be  so  applied  or  construed 
as  to  become  pitfalls  to  entrap  the  unwary 
litigant  who  may  mistake  his  path.  The  de- 
fendant who  makes  a  mistake,  and  over  the 
objection  of  his  adversary  obtains  the  bene- 
fit of  the  rule  and  secures  the  right  to  open 
and  close,  gains  no  real  advantage.  Under 
such  circumstances  he  has  everything  to  lose 
and  nothing  to  gain.  If  he  loses  In  the  trial 
court  the  Judgment  would  not  be  disturbed 
on  account  of  the  error  for  which  he  was  re- 
sponsible. If  he  prevails,  he  has  already  fur- 
nished his  opponent  with  the  means  of  re- 
versing the  Judgment  This  consideration 
alone  is  it  seems  to  me  a  sufficient  safeguard 
against  improper  attempts  to  invoke  the  ben- 
efit of  the  rule.  I  think  a  reasonable  appli- 
cation and  construction  of  the  rule  should 
only  result  in  turning  back  the  litigant  when- 
ever it  is  found  that  he  is  on  the  wrong  road. 
The  rule  does  not,  in  my  opinion,  ever  war- 
rant the  court  as  assuming  as  confessed  facts 
which  from  the  very  terms  of  the  admission 
it  appears  that  the  defendant  did  not  Intend 
to  admit  These  conclusions  are  supported 
by  the  decision  of  Frost  v.  Smith,  207  S.  W. 
892,  and  to  a  certain  extent  by  some  state- 
ments in  the  cases  of  Mutual  Life  Insurance 
Co.  v.  Simpson,  28  S.  W.  837,  and  Wolnitzek 
v.  Lewis,  183  S.  W.  822.  There  is,  as  is 
shown  by  the  opinion  of  Chief  Justice  Huff, 
considerable  confusion  in  the  decisions,  and 
perhaps  the  weight  of  authority  supports  the 
opposite  concltision.  This  confusion  will 
doubtless  be  cleared  up  by  the  opinion  of  the 
Supreme  Court  when  it  comes  to  decide  the 
case  of  Frost  v.  Smith,  supra,  which  Is  now 
pending  on  writ  of  error. 

On  Motion  for  Rehearing. 

HUFF,  C.  J.  Appellee  requests  us  to  file 
additional  findings.  We  find  nothing  In  the 
record  showing  that  appellant  at  any  stage 


of  the  trial,  Including  the  time  when  the 
trial  court  sustained  the  motion  to  recall  the 
jury  and  instruct  a  finding  for  appellee,  made 
request  to  be  permitted  to  amend  its  plead- 
ings or  withdraw  Its  admission.  Up  until  the 
Instruction  was  given  there  was  no  necessity 
for  the  permission.  At  the  time  of  giving 
the  instruction  it  was  too  late,  and  would 
have  been  a  useless  and  vain  thing ;  the  trial 
was  over,  and,  whatever  the  effect  of  the  ad- 
mission, its  force  was  fully  expended.  The 
original  opinion  is  assailed  vigorously  in  the 
holding  that  the  petition  substantially  de- 
clared on  two  policies.  It  is  asserted  in  the 
motion  the  allegations  as  to  the  first  policy 
were  matters  of  inducement  This  may  have 
been  its  purpose,  but  we  think  the  petition 
subject  to  the  interpretation  given  it  The 
appellant,  in  the  answer  filed,  treated  it  as  a 
separate  cause,  setting  up  the  suicide  clause 
contained  in  the  first  policy  as  defeating  the 
action.  If  appellee  had  not  established  death 
by  accident,  but  death  had  been  shown,  we 
doubt  not  appellee"  would  have  asserted  and 
maintained  a  recovery  upon  the  first  policy 
for  |5,000.  If  under  the  two  policies  recov- 
ery may  be  had,  either  on  one  or  the  other, 
the  admission  defeating  one  and  .not  the  oth- 
er, under  the  rule  defendant  did  not  secure 
the  right  to  open  and  close.  Steed  v.  Petty. 
65  Tex.  490 ;  Sanders  v.  Bridges,  67  Tex.  93, 
2  S.  W.  663;  Insurance  Co.  v.  Simpson,  28 
S.  W.  837.  It  appears  to  be  appellee's  view 
that  the  state  of  the  pleadings  under  the  rule 
does  not  affect  the  admission,  and  that  the 
pleadings  only  affect  the  question  under  the 
Statute.  Article  1953.  By  the  wording  of  the 
rule  necessarily  the  pleadings  must  be  looked 
to  in  connection  with  the  admission  in  order 
to  determine  the  right,  as  there  is  nothing 
else  to  determine  it,  for  the  rule  provides 
that  this  must  be  determined  before  the  trial 
commences.  One  of  the  first  cases,  if  not  the 
first,  construing  this  rule  after  its  adoption, 
shows  this  to  be  true.  It  Is  there  said,  "If 
these  Issues  are  properly  admitted  by  the  de- 
fendant, and  he,  In  reply,  in  the  nature  of  a 
plea  in  confession  and  avoidance,"  takes  the 
burden  of  proof,  then  he  should  have  the 
right  to  open  and  conclude.  Alstin's  Ex'r  v. 
Cundlff,  52  Tex.  460.  It  may  be  of  interest 
to  note  that  case  also  suggests  the  admission, 
couched  in  the  general  terms  of  the  rule,  will 
not  be  sufficient  but  should  be  specific,  so 
the  jury  will  fully  understand  the  facts  ad- 
mitted. 

[t]  The  rule  is  simply  one  of  practice,  and 
for  the  purpose,  evidently,  to  expedite  the 
trial  and  relieve  the  plaintiff  of  the  necessity 
of  proving  his  case  upon  consideration  that 
the  defendant  take  the  burden.  If  the  ad- 
mission does  not  do  this,  the  trial  court 
should  proceed  In  the  usual  course.  In  the 
instant  case  the  court  proceeded  to  try  oat 
the  Issue  of  suicide,  receiving  evidence  pro 
and  con,  under  the  evident  construction  that 
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the  allegation  of  suicide  did  not  admit  the 
accident  under  the  rule.  Under  the  majority 
view,  the  court  was  in  error  in  that  particu- 
lar, but  as  both  the  court  and  appellant  made 
the  same  mistake,  appellant  ought  not  to  be 
defeated  in  a  legal  right  by  the  action  of  the 
court,  made  too  late  to  remedy  an  error  in 
a  mere  rule  of  practice ;  the  minority  opinion 
holding  the  course  followed  In  this  case 
should  not  have  been  taken  because  the  ad- 
mission was  qualified  by  the  answer  referred 
to  in  the  admission.  In  either  event,  the  ap- 
pellant, by  Its  motion  for  new  trial  and  the 
appeal  to  this  court,  shows  ground  for  equi- 
table relief  against  a  mistake  in  practice,  In 
which  in  the  trial  of  the  case  the  trial  court 
participated.  Appellant's  rights  were  fixed 
by  the  contract  of  Insurance  and  the  facts, 
and  should  be  adjudicated  accordingly ;  and, 
while  if  there  was  error  by  it  In  following, 
or  attempting  to  follow,  a  rule  of  practice,  it 
is  not  estopped  under  the  peculiar  circum- 
stances of  this  case  from  having  the  real 
merits  passed  on  by  a  jury.  The  trial  court 
and  counsel  in  this  case  evidently  earnestly 
and  sincerely  desired  to  follow  the  proper 
rule  of  practice,  but,  owing  to  the  condition 
of  the  decisions  in  this  state,  found  great  dif- 
ficulty in  ascertaining  the  correct  thing  to  be 
done.  Though  the  courts  may  be  Jangled  on 
a  rule  of  practice,  we  would  not  follow  our 
particular  views,  where  to  do  so  would  be  to 
defeat  a  party  in  a  substantial  right.  In  re- 
versing this  case  we  have  done  so  in  order 
that  the  merits  of  the  case  may  be  tried,  and 
the  cause  determined  thereon,  and  not  on  a 
mere  quibble  in  construing  a  rule  of  practice. 
The  motion  is  overruled. 


SPITZER  et  aL  v.  SMITH  et  ill.     (No.  1606.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Jan.  28,  1920.     Rehearing  Denied 

Feb.  18, 1920.) 

1.  Vendor  and  purchases  «3=»279  —  Makeb 
or  vkndob's  lien  note  is  necessabt  party 
to  suit  to  foreclose. 

The  maker  of  a  vendor's  lien  note  who  had 
transferred  the  property  was  a  necessary  party 
to  a  suit  to  foreclose  the  lien,  though  he  was  a 
nonresident. 

2.  APPEAL  AND  EBBOB  4=9044(1)— RULINGS  ON 
SUFFICIENCY  OF  PLEADINGS  NOT  SUBJECT  TO 
OENEBAL  DEMURRER  NOT  REVIEWABLE  WITH- 
OUT STATEMENT  OF  FACTS  OR  FINDINGS  OF 
FACT. 

Rulings  on  the  sufficiency  of  the  pleadings 
other  than  those  subject  to  a  general  demurrer, 
such  as  the  overruling  of  special  exceptions, 
are  not  reviewable  in  the  absence  of  a  state- 
ment of  fact  or  findings  of  fact. 
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8.  Appeal  and  error  «=»544(1)— Misjoinder 
of  parties  and  causes  is  not  reviewable 
without  statement  of  facts  or  findings 

OF  FACT. 

Misjoinder  of  defendants  'and  causes  of  ac- 
tion is  a  matter  properly  raised  by  special  ex- 
ception to  the  pleadings,  and  not  reviewable  in 
the  absence  of  a  statement  of  facts  or  findings 
of  fact. 

4.  Action  «J=»50(1)— Misjoinder  of  parties 

AND   CAUSES  OF  ACTION   18  LARGELY  IN   DIS- 
CRETION OF  TRIAL  JUDGE. 

The  question  of  misjoinder  of  parties  and 
causes  of  action  is  a  matter  largely  within  the 
discretion  of  the  trial  judge. 

Appeal  from  District  Court,  Donley  Coun- 
ty;  Henry  S.  Bishop,  Judge. 

Action  by  A.  B.  Smith  against  C.  Y.  Mc- 
Donald, to  which  various  other  persons  were 
made  parties.  From  a  Judgment  in  favor  of 
plaintiff  and  certain  defendants  the  defend- 
ants William  Spltzer  and  others  appeal.  Re- 
versed and  remanded. 

J.  N.  Browning  and  L.  0.  Barrett,  both 
of  Amarillo,  and  W.  T.  Link,  of  Clarendon, 
for  appellants. 

A.  T.  Cole,  of  Clarendon,  and  HS.  A.  Simp- 
son, of  Amarillo,  for  appellees. 

HAIiL,  J.  We  adopt  from  appellants' 
brief  the  following  statement  of  the  nature 
and  result  of  the  suit: 

This  is  an  action  brought  in  the  district 
court  of  Donley  county,  December  24,  1918, 
by  appellee  Smith  against  C.  Y.  McDonald. 
Plaintiff  alleged,  in  substance,  that  on  Octo- 
ber 8,  1917,  he  was  the  owner  of  lot  9  and 
the  east  half  of  lot  8,  in  block  143,  and  on 
said  date  sold  and  conveyed  the  same  to  one 
Dan  Spltzer  for  a  consideration  part  cash, 
part  in  the  assumption  of  a  debt  existing 
against  the  property  and  the  execution  of  a 
vendor's  lien  note  for  $376,  expressly  re- 
taining a  vendor's  Hen  to  secure  its  payment ; 
that  the  note  was  past-due  and  unpaid  at 
the  Institution  of  suit  thereon,  etc.;  that 
Dan  Spltzer  conveyed  said  premises  to  J. 
Q.  Sewell,  who  In  turn  conveyed  the  same  to 
defendant  McDonald,  who  was  at  the  time  of 
the  institution  of  this  suit  in  possession  of 
and  claiming  the  property,  but  who  refused 
to  pay  the  note;  that  Dan  Spltzer  Is  a  non- 
resident of  the  state,  residing  in  Colorado, 
and  personal  judgment  cannot  be  entered 
against  him;  wherefore  he  was  not  a  party 
to  the  suit  The  prayer  is  for  citation  against 
McDonald,  for  Judgment  foreclosing  the  ven- 
dor's lien  as  of  the  date  of  the  sale,  and  that 
out  of  the  proceeds  of  sale  plaintiff  be  paid 
his  debt,  etc.,  and  any  remainder  over  be 
paid  to  McDonald.  McDonald  answered  in 
vacation,  by  general  demurrer,  general  de- 
nial, and  specially,  that  he  purchased  the 
property  from  J.  Q.  Sewell,  March  29,  1918. 
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paying  him  $1,500  cash  therefor,  taking  a 
general  warranty  deed  from  Sewell  and  wife 
without  notice  of  plaintiff's  Hen.  He  vouched 
In  Sewell  on  his  warranty,  and  prayed  that 
should  the  property  be  held  liable  for  his 
debt  then  that  he  have  judgment  against 
Sewell  for  the  same.  Sewell  filed  his  orig- 
inal cross-action  and  complaint  containing 
general  denial,  and  specially  answered' that 
no  consideration  passed  for  his  warranty  of 
title  to  McDonald;  that  in  a  barter  and 
trade  between  them  he,  Sewell,  exchanged 
his  interest  in  the  premises,  together  with  a 
certain  bond  for  title,  for  McDonald's  inter- 
est in  a  drug  business  In  Clarendon;  that 
the  bond  and  deed  were  placed  in  the  bank 
at  Clarendon,  with  directions  to  deliver  the 
same  to  McDonald. 

The  bond  was  executed  by  Dan  Spltzer, 
from  whom  Sewell  bought  the  premises,  bind- 
ing Spitzer  to  clear  the  premises  of  all  in- 
cumbrances not  later  than  January  1,  1919, 
and  to  furnish  Sewell,  or  his  heirs  and  as- 
signs, an  abstract  of  title  showing  the  same 
to  be  clear  of  all  liens,  conditioned  upon  de- 
fault to  pay  Sewell,  his  heirs  and  assigns, 
the  sum  of  $1,400  as  liquidated  damages.  The 
bond  was  signed  by  William  Spitzer  and 
Will  Lyon  as  sureties. 

They  further  allege  that  Dan  Spitzer 
failed  to  comply  with  his  obligation  to 
clear  the  title  to  the  premises  and  that  Mc- 
Donald is  entitled  to  judgment  over  against 
the  sureties  that  may  be  recovered  against 
said  premises  on  account  of  plaintiff's  suit. 
He  prayed  that  if  McDonald  recover  against 
him  that  he,  Sewell,  recover  against  said 
sureties.  He  further  alleged  that  Q.  W. 
Autrobus  also  holds  a  vendor's  lien  upon 
said  premises  to  secure  payment  of  a  note 
for  $750,  dated  December  19,  1916,  executed 
by  plaintiff  and  payable  to  the  order  of  J. 
K.  Porter,  December  1,  1918,  with  10  per 
cent.  Interest;  that  said  note  is  now  owned 
by  Autrobus;  that  the  sureties  reside  in 
Donley  county,  and  because  of  the  complete 
breach  of  all  the  conditions  in  said  bond  they 
are  liable  to  him,  Sewell,  for  $1,400  accord- 
ing to  its  terms.  The  prayer  is  for  liquidat- 
ed damages  named  in  the  bond;  that,  in 
the  event  the  court  should  be  of  opinion  that 
he  is  not  at  this  time  entitled  to  recover  the 
face  of  the  bond,  he  have  judgment  over 
against  the  sureties  for  any  and  all  sums 
that  may  be  recovered  of  him  by  McDonald. 
William  Spitzer  and  Lyon,  in  their  first 
amended  answer,  pleaded  specially  that  the 
suit  against  them  had  been  prematurely 
brought,  and  a  failure  on  Sewell's  part  to 
comply  with  the  terms  of  his  contract  with 
Dan  Spitzer  to  convey  him  certain  lots  in 
Clarendon,  waiver  of  the  obligations  con- 
tained in  the  bond  for  title,  and  a  new  con- 
tract  between  Sewell  and  Dan  Spitzer,  by 
which  said  defendants,  as  sureties,  were  in 
law  released  from  all  liability. 


By  amended  answer  defendant  McDonald 
pleaded  In  reply  to  the  answer  of  Sewell, 
in  substance,  the  same  as  in  his  original  an- 
swer, and  specially  over  against  the  sureties 
on  the  bond  for  title,  alleging  that  at  the 
time  he  took  the  warranty  deed  from  Sewell 
that  Sewell  delivered  over  to  him  as  addi- 
tional security  the  said  bond  for  title;  that 
if  the  plaintiff's  note  is  a  valid  lien  and  is 
foreclosed  upon  the  property  the  bond  would 
be  breached  and  the  sureties  liable  to  him  in 
the  amount  thereof ;  praying  that  if  plaintiff 
recovers  and  forecloses  his  lien  upon  the 
land  that  he  have  judgment  against  Spitzer 
and  Lyon  for  the  amount  of  the  bond  or 
for  whatever  sum  plaintiff  takes  Judgment 
against  the  land.  He  alleges  his  failure  to 
pray  for  Judgment  against  Dan  Spitzer,  be- 
cause he  is  a  resident  of  Colorado  and  no- 
toriously insolvent  McDonald  also  filed  two 
trial  amendments;  the  first  being  a  special 
denial  to  the  facts  set  up  in  Sewell's  answer 
and  cross-action,  alleging  the  loss  of  the  orig- 
inal bond  for  title.  In  the  second  trial 
amendment  he  alleges  that,  when  he  took  the 
deed  and  bond  for  title  from  Sewell,  G.  W. 
Autrobus  held  a  note  for  $750  against  the 
land,  signed  by  A.  B.  Smith,  payable  to  J.  K. 
Porter,  who  had  assigned  it  to  Autrobus,  but 
that  he  did  not  assume  the  payment  of  same, 
though  it  is  a  valid  incumbrance  against  tbe 
property,  and  in  order  to  protect  the  prop- 
erty he  has  been  forced  to  guarantee  pay- 
ment thereof  and  has  paid  $113  thereon; 
that  said  note  in  fact  evidences  the  superior 
title  to  the  property  la  question;  wherefore 
tbe  bond  has  been  again  breached ;  and  that 
the  sureties  are  liable  to  him  for  the  amount 
paid  and  for  which  he  is  bound  to  pay ;  and 
prayed  for  judgment  against  the  sureties  ac- 
cordingly. 

By  first  supplemental  answer  the  Burettes 
pleaded  general  .denial  of  McDonald's  an- 
swer and  cross-action,  set  up  general  and 
special  exceptions,  alleging,  in  substance, 
that  If  McDonald  purchased  and  had  as- 
signed to  him  the  alleged  bond  for  title  be 
bought  it  subject  to  all  the  equities  and  de- 
fenses that  the  sureties  had  against  Sewell 
and  Dan  Spitzer  at  the  time  of  such  purchase 
and  transfer,  and  prayed  that  all  their  de- 
fenses set  up  in  their  first  amended  answer 
be  considered  as  their  reply  to  and  defense 
against  McDonald.  By  trial  amendment  Mc- 
Donald denied  Sewell's  allegation  to  the  ef- 
fect that  a  mistake  was  made  In  giving  bim 
a  warranty  deed  to  the  property  in  question 
and  that  he  never  agreed  to  accept  any  title 
bond  for  said  property,  and  alleged  that  be 
expressly  demanded  of  Sewell  a  warranty 
deed  and  would  not  have  accepted  anything 
less. 

The  case  was  tried  by  the  court  without  i 
Jury  and  Judgment  was  rendered  in  favor  of 
plaintiff  Smith,  foreclosing  his  vendor's  lien 
against  the  premises  as  against  defendant 
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McDonald,  and  In  favor  of  McDonald  over 
against  Sewell  on  his  warranty  for  $1,429.15, 
the  game  to  run  jointly  and  severally  In  be- 
half of  said  McDonald  against  the  sureties, 
William  Spltzer  and  Lyon,  not  to  exceed  $1,- 
40O.  Judgment  is  further  rendered  in  favor 
of  Sewell  over  against  the  sureties  for  any 
sums  lie  may  be  required  to  pay  McDonald, 
not  exceeding  $1,400.  From  this  Judgment 
Spitzer  and  Lyon  appeal. 

L13    Under   the  first   assignment   of   error 
the    proposition  is  urged  that  the  plaintiff 
cannot  legally  maintain  the  suit  because  Dan 
Spitzer,  the  maker  of  the  note,  is  the  only 
person  liable  thereon  and  has  not  been  made 
a  party;    and  under  the  second  assignment 
the   proposition  is  urged  that  because  Dan 
Spitzer  is  the  only  one  personally  liable  on 
the  note  and  a  nonresident  of  the  state  the 
lien   cannot  be  foreclosed  under  McDonald's 
pleadings  without  Dan  Spitzer  being  made  a 
party.     It  has  frequently  been  held  in  this 
state  that  the  maker  of  a  vendor's  lien  note, 
who  has  transferred  the  property,  is  a  nec- 
essary party  to  a  suit  to  foreclose  the  lien. 
In   Faublon  v.  Rogers,  66  Tex.  472,  1  S.  W. 
166,  Willie,  C.  J.,  held  that  an  action  to  fore- 
close a  vendor's  lien  on  real  estate  Is  similar 
-   In  principle  to  an  equitable  foreclosure,  and 
that  the  same  rule  as  to  parties  applies  to 
both  proceedings,  and  that  the  only  necessary 
parties  to  the  foreclosure  of  a  mortgage  or 
vendor's  lien  are   the  parties  to  the  orig- 
inal contract  and  those  occupying  the  prop- 
erty or  claiming  some  interest  therein  subse- 
quent to  the  original  contract    In  Black  v. 
Black,  62  Tex.  296,  West,  A.  J.,  said: 

"In  cases  of  this  character  for  the  foreclo- 
sure of  a  deed  of  trust,  or  a  mortgage,  or  a 
vendor's  lien,  or  like  claim  on  real  estate,  it 
has  been  repeatedly  held  by  this  court  that  per- 
sons holding  the  relation  to  the  subject-matter 
in  controversy  sustained  by  appellee  [the  wife 
of  the  purchaser]  and  her  husband  in  this  suit 
are,  in  the  very  nature  of  things,  necessary 
parties  to  the  foreclosure  suit  and  the  decree 
there  rendered.  Beck  v.  Tarrant,  61  Tex.  404; 
Slaughter  v.  Owens,  60  Tex.  671,  672;  Davis 
v.  Rankin,  60  Tex.  279;  Schmeltz  v.  Garey,  49 
Tex.  49;  Lockhart  v.  Ward,  45  Tex.  227. 
There  are  many  more  authorities  of  our  court 
to  the  same  effect." 

See,  also,  Breed  v.  Hlgginbotham  Bros., 
141  S.  W.  164;  G.,  C.  &  S.  F.  Ry.  v.  Blount, 
136  S.  W.  566. 

Dan  Spitzec  being  a  necessary  party,  the 
petition  is  subject  to  general  demurrer 
which  shows  that  fact  and  does  not  seek  to 
make  him  a  party.  These  assignments  must 
therefore  be  sustained,  and  require  a  re- 
versal of  the  Judgment. 

[2]  It  Is  urged  under  the  third  assignment 
that  the  court  erred  In  overruling  appellant's 
general  demurrer  to  Sewell's  cross-action  and 
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complaint,  because  It  was  shown  that  Sewell 
had  parted  with  all  his  interest  in  the  bond 
for  title  before  this  suit  was  instituted.  We 
find  neither  statement  of  facts  nor  findings 
of  fact  in  the  record.  That  being  the  case, 
we  are  not  able  to  pass  upon  assignments 
based  upon  the  ruling  of  the  court  upon  the 
sufficiency  of  the  pleadings  other  than  those 
which  are  subject  to  a  general  demurrer. 
If  the  assignment  from  Sewell  to  McDonald 
is  such  as  to  render  Sewell  liable  to  McDon- 
ald, he  would  probably  be  entitled  to  recover 
over  against  the  sureties  on  the  bond.  Since 
the  record  seems  to  indicate  that  the  bohd 
was  executed  and  transferred  from  Spitzer 
to  Sewell  as  additional  guaranty  of  title,  If 
Sewell  assigned  the  bond  to  McDonald  for 
the  same  purpose,  and  as  additional  security 
to  his  covenant  of  warranty,  we  incline  to 
the  opinion  that,  under  proper  pleadings,  if 
McDonald  should  recover  against  Sewell,  the 
latter  would  be  entitled  to  recover  in  turn 
against  the  sureties. 

The  fourth  and  fifth  assignments,  being 
based  upon  the  action  of  the  court  in  over- 
ruling special  exceptions,  cannot,  as  stated, 
be  considered,  in  the  absence  of  a  statement 
of  facts  or  findings  of  fact.  C,  R.  I.  &  G. 
Ry.  Co.  v.  Barrett,  45  Tex.  Civ.  APP-  73,  100 
S.  W.  800;   Hines  v.  Sparks,  146  S.  W.  289. 

[3,4]  Appellant  suggests  fundamental  er- 
ror in  that  portion  of  the  Judgment  in  favor 
of  McDonald  against  the  sureties  on  the 
bond  for  title  because  there  is  a  misjoinder 
of  defendants  and  causes  of  action.  This  Is 
a  matter  which  should  be  properly  raised  by 
special  exception  to  the  pleadings,  and  comes 
within  the  rule  Just  stated.  A  statement  of - 
facts  or  findings  of  fact  by  the  court  might 
have  shown  that  there  was  no  misjoinder,  or, 
if  one,  it  had  been  waived.  The  question  of 
misjoinder  of  parties  and  causes  of  action  is 
a  matter  largely  within  the  discretion  of  the 
trial  judge,  and  we  incline  to  the  opinion 
that  the  record  before  us  does  not  show 
an  abuse  of  his  discretion  in  ruling  on  the 
several  demurrers.  The  act  of  McDonald 
and  Sewell  in  Interpleading  their  warrantors 
and  indemnitors  on  the  bond,  in  so  far  as  It 
amounts  to  a  misjoinder,  it  occurs  to  us,  Is  a 
question  which  Smith  alone  could  properly 
raise.  Since  the  matter  Is  not  before  us  in 
such  condition  that  we  can  authoritatively 
pass  upon  it,  in  view  of  another  trial  we  re- 
fer counsel  and  the  court  to  the  following 
cases  and  authorities  cited  therein,  bearing 
upon  the  question:  Closner  &  Sprague  v. 
Acker,  200  S.  W.  421;  Adams  v.  First  Na- 
tional Bank,  178  S.  W.  993;  United  States 
Fidelity  &  Guaranty  Co.  v.  Fossati,  97  Tex. 
497,  80  S.  W.  74. 

For  the  reasons  stated  in  disposing  of  the 
first  and  second  assignments,  the  judgment 
is  reversed  and  the  cause  remanded. 
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SMITH  t.  SMITH.     (No.  6311.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Dec  31,  1919.    Rehearing  Denied 

'  Feb.  25,  1920.) 

1.  Divorce    <t=45 — Refused    fob   adultery 

BROUGHT   ABOUT   BY   HUSBAND'S    DETECTIVE. 

When  a  husband  informs  a  private  detec- 
tive of  his  suspicions  regarding  his  wife  and 
employs  the  detective  to  get  evidence  of  the 
wife's  adultery,  a  divorce  will  not  be  granted 
on  account  of  adultery  brought  about  by  the  de- 
tective, whether  committed  with  the  detective 
or  another. 

2.  Divorce  ®=>108,  141  —  Refused  where 
connivance  in  adultery  shown  but  not 

PLEADED. 

While  plaintiff  husband's  connivance  in  his 
wife's  adultery  is  an  affirmative  defense  in  so 
far  as  it  is  unnecessary  for  plaintiff  to  negative 
connivance,  and  defendant  cannot  introduce 
evidence  thereof  unless  the  issue  is  made  by  the 
pleadings,  yet  when  the  evidence  shows  con- 
nivance a  divorce  will  be  denied. 

3.  Divorce  <s=>162— Refusal  not  error  be- 
cause EVIDENCE  UNSUPPORTED  BY  PLEAD- 
INGS. 

In  divorce  actions  the  courts  will  not  quib- 
ble as  to  whether  evidence  showing  plaintiff  not 
entitled  to  divorce  is  supported  by  the  plead- 
ings. 

4.  Divorce  <8=>149  —  Verdict  merely  advi- 
sory. 

Where  a  jury  is  demanded  in  a  divorce  case 
there  must  be  a  verdict  affirming  the  material 
facts  alleged  in  the  petition;  but  the  court 
does  not  proceed  upon  the  verdict,  for  his  own 
judgment  must  be  satisfied. 

6.  Divorce   <3=»179  —   Requested   special 
charge  that  evidence  was  insufficient 
on    issue   is   substantial   objection   to 
such  submission. 
In  a  divorce  case,  defendant's  requested  spe- 
cial charge  that  the  evidence  was  insufficient  to 
establish  plaintiff's  allegation  of  adultery  shows 
a  substantial  objection  to  such  submission  at 
the  proper  time,  although  the  method  adopted 
was  perhaps  not  strictly  in  accord  with   the 
rules. 

6.  Divorce  €=51— Oruel  treatment  prior 
to  condonation  may  be  considered  where 
there  was  subsequent  cruel  treatment. 
In  a  divorce  case,  cruel  treatment  commit- 
ted  prior   to  the  time   plaintiff  husband   con- 
doned bis  wife's  misconduct  may  be  considered, 
where  the  evidence  is  conflicting  as  to  whether 
there  was  cruel  treatment  subsequent  to  such 
condonation. 

Error  from  District  Court,  Bexar  County; 
W.  S.  Anderson,  Judge. 

Divorce  suit  by  Charles  O.  Smith  against 
Lena  Lucius  Smith.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed  and 
remanded. 

See,  also,  209  S.  WL  682.  j 


Alex  O.  Bullitt  and  Chambers  &  Watson, 
all  of  San  Antonio,  for  plaintiff  in  error. 

Leonard  Brown  and  J.  Ed.  Wilkins,  both 
of  San  Antonio,  for  defendant  In  error. 

MOURSUND,  J.  This  is  a  suit  for  divorce 
by  Chas.  O.  Smith,  alleging  adultery  and  cruel 
treatment  While  various  acta  of  improper 
conduct  are  specifically  alleged,  the  allega- 
tions specifying  acts  of  adultery  charge  that 
on  or  about  November  15,  1917,  defendant 
committed  adultery  with  a  man  named  Len 
Walden,  and  that  on  or  about  May  25,  1918, 
she  committed  adultery  with.  Nathan  Zel- 
linger. 

The  answer  to  the  merits  consisted  only  of 
a  general  denial.  By  the  general  charge  the 
court  submitted  only  the  Issue  of  cruel  treat- 
ment, but  at  plaintiff's  request  also  submit- 
ted the  issue  of  adultery.  The  jury  returned 
a  general  verdict  in  favor  of  plaintiff,  and 
judgment  was  rendered  granting  the  divorce. 

The  contention  is  made  that  there  is  not 
sufficient  evidence  to  support  the  verdict,  and 
that  the  court  should  have  given  a  special 
charge  requested  by  defendant  instructing 
the  jury  that  the  evidence  was  insufficient  to 
show  adultery. 

There  was  no  evidence  to  sustain  the  alle- 
gation of  adultery  with  Len  Walden,  unless 
it  can  be  said  to  be  sustained  by  the  testimo- 
ny of  plaintiff  to  the  effect  that  Mr.  Long,  a 
detective  whom  he  had  employed,  stated  to 
him:  "Mr.  Smith,  we  have  got  the  dope  on 
that  woman;  Len  Walden  has  been  living 
with  her  three  weeks."  Long  was  upon  the 
stand  and  was  not  asked  whether  he  made 
such  statement,  nor  to  state  whether  he 
knew  of  any  facts  tending  to  show  adultery 
on  the  part  of  defendant  Such  testimony  as 
he  gave  was  antagonistic  to  plaintiff.  It  can- 
not be  contended  that  the  evidence  Shows 
adultery  with  Walden,  nor  does  appellee  so 
contend  in  his  brief. 

The  allegation  of  adultery  with  Zelllnger 
is  supported  by  said  Zellweger's  testimony 
alone.  He  was  an  employe  of  Shoaf,  who  op- 
erated a  private  detective  agency,  and  who 
had  been  employed  by  plaintiff  to  watch  Mrs. 
Smith  for  the  purpose  of  procuring  evidence 
showing  her  to  be  guilty  of  adultery.  This 
testimony,  being  that  of  a  partlceps  criminis 
and  a  private  detective  employed  by  plaintiff, 
Is  condemned  as  very  weak  by  all  authori- 
ties. Simons  v.  Simons,  13  Tex.  473;  Oster 
v.  Oster,  130  S.  W.  265 ;  14  Cy.c.  697 ;  9  H.  C. 
L.  pp.  331,  332,  H  110,  111;  Taft  v.  Taft 
80  Vt  256,  67  AH.  703,  130  Am.  St  Rep.  984, 
12  Ann.  Cas.  959  and  notes.  In  this  connec- 
tion we  call  attention  to  the  fact  deemed  im- 
portant in  adjudicated  cases,  that  there  is  no 
evidence  showing  that  the  compensation  of 
Zelllnger  or  Shoaf  was  not  dependent  on  the 
successful  effect  of  the  evidence  obtained  by 
them.    There  is  no  evidence  which  directly 
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corroborates  said  Zelllnger. 
clence  tending .  to  show  that  bis  testimony 
might  be  true  Is  that  relating  to  defendant's 
general  conduct  and  statements,  which,  If 
true,  shows  her  to  have  no  regard  for  the 
sanctity  of  the  marriage  relation  and  to  be 
willing,  not  only  to  permit  improper  famil- 
iarities, but  even  to  commit  adultery.  There 
Is  evidence,  other  than  that  of  defendant, 
which  tends  to  show  that  Zellinger's  testimo- 
ny Is  untrue,  but  some  of  the  witnesses  ap- 
pear to  testify  that  he  left  defendant's  house 
at  a  certain  time  without  being  In  position  to 
know  whether  he  had  gone. 

The  plaintiff  In  error  invokes  the  rule  ap- 
plied In  the  English  case  of  Gower  v.  Gower, 
L,  E.  2  P,  428,  41  la.  J.  P.  &  M.  49,  27  I*  T. 
Rep.  (N.  S.)  43,  20  Wkly.  Rep.  889.  In 
speaking  of  this  rule,  Mr.  Nelson,  In  his 
wort  on  Divorce  and  Separation,  In  section 
484,  says: 

"If  the  husband  employs  a  detective  to  pro- 
cure evidence,  and  this  agent  entices  the  wife 
and  her  paramour  to  a  public  house,  encourages 
them  to  get  drunk  and  to  retire  together,  and 
thus  induces  them  to  commit  adultery,  the  hus- 
band cannot  obtain  a  decree,  although  he  may 
not  have  directed  or  authorized  his  agent  to 
bring  such  adultery  about.  The  husband  can- 
not succeed,  although  the  fraud  of  his  agent  was 
unauthorized.  Be  did  not  'warn  him  not  to 
do  what  a  man  of  his  class  and  character  would 
be  likely  to  do.  The  very  first  thing  that  would 
occur  to  such  a  man,  if  evidence  was  not  forth- 
coming, would  be  to  make  an  occasion  to  fur- 
nish that  evidence.  In  that  point  of  view  the 
petitioner  is  responsible  for  the  act  of  his  agent.' 
It  seems  clear  that  if  the  husband  cannot  man- 
ufacture the  evidence  a  court  should  not  per- 
mit an  agent  to  manufacture  the  evidence  for 
him.  He  reasoning  of  the  court  is  not  alto- 
gether satisfactory;  yet  it  would"  be  against 
public  policy  to  permit  divorce  upon  evidence 
obtained  in  this  manner.  This  would  encourage 
the  commission  of  adultery.  If  the  husband  is 
surprised  and  wronged  by  his  agent,  as  in  this 
case,  public  policy,  which  is  superior  to  the 
rights  of  the  parties,  should  prevent  the  court 
from  granting  relief." 

In  9  R.  O.  I*  p.  394,  the  doctrine  is  stated 
as  follows: 

"If  a  husband  employs  another  to  watch  his 
wife  and  secure  evidence  of  her  adultery  to  en- 
able him  to  procure  a  divorce,  and  such  person 
aids,  assists,  and  connives  at  the  wife's  adultery, 
this  is  deemed  the  connivance  of  the  husband  so 
far  as  it  affects  his  right  to  a  divorce.  So, 
where  a  wife  sought  a  divorce  for  the  adul- 
tery of  her  husband,  it  has  been  held  that  a 
finding  that  the  act  was  brought  about  by  her, 
acting  through  her  attorneys  or  agents,  is  not  er- 
roneous as  a  matter  of  law,  although  she  dM 
not  specifically  direct,  or  have  actual  personal 
knowledge  of,  the  efforts  of  her  general  agents, 
in  her  behalf,  to  entrap  her  husband  into  such 
an  act  with  a  lewd  woman  employed  by  them 
for  that  purpose." 

In  the  note  to  Noyes  v.  Noyes,  10  Ann. 
Gas.  818,  we  find  the  following  statement: 
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(818  S.W.) 

The  only  evi-f  "The  reported  case  is  in  accord  with  the 
weight  of  authority  in  holding  that  a  complain- 
ant in  a  bill  for  a  divorce  on  the  ground  of 
adultery  is  not  entitled  to  a  decree,  where  it 
appears  that  he  employed  an  agent  to  procure 
evidence  against  the  respondent,  and  that 
through  his  agent  the  adultery  complained  of 
was  committed.  Picken  v.  Picken,  34  I*.  J.  P. 
22;  Bell  v.  Bell,  68  L.  J.  P.  64;  Sugg  v.  Sugg, 
31  I*.  J.  Mat.  41;  Gower  v.  Gower,  L.  R.  2 
P.  &  D.  428;  Dennis  v.  Dennis,  68  Conn.  186, 
36  Atl.  34  [34  L.  R.  A.  449,  57  Am.  St.  Rep. 
95] ;  May  v.  May,  108  Iowa,  1,  78  N.  W.  703 
[75  Am.  St.  Rep.  202];  Torlotting  v.  Torlot- 
ting,  82  Mo.  App.  192;  Woodward  v.  Wood- 
ward, 41  N.  J.  Eq.  229,  4  Atl.  424;  Cane 
v.  Cane,  39  N.  J.  Eq.  148;  Hedden  v.  Hed- 
den,  21  N.  J.  Eq.  61;  Kargcr  v.  Karger,  19 
Misc.  Rep.  236,  44  N.  Y.  Supp.  219;  Arm- 
strong v.  Armstrong,  45  Misc.  Rep.  260,  92  N. 
Y.  Supp.  165;  Yocum  v.  Yocum,  3  Pa.  Dist. 
R.  616.  But  in  Tuck  v.  Tuck,  117  App. 
Div.  421,  102  N.  Y.  Supp,  688,  wherein  the  de- 
fendant's own  evidence  showed  that  he  had  com- 
mitted adultery  deliberately  and  intentionally, 
and  there  was  no  evidence  showing  that  the 
plaintiff  had  employed  the  detective'  (who  had 
accompanied  the  defendant  to  a  house  of  pros- 
titution) to  aid  or  connive  at  the  commission  of 
the  offense,  or  that  she  ever  had  any  knowledge 
that  he  had  done  so,  or  that  either  she  or  her 
attorney  was  in  any  way  responsible  for  his  acts, 
the  court  granted  the  plaintiff  a  divorce." 

Many  of  the  cases  cited  by  the  editor  of 
such  note  do  not  involve  the  decision  of  the 
question,  the  facts  being  materially  different ; 
but  there  seems  to  be  a  general  recognition  of 
the  correctness  of  the  rule,  at  least  as  ap- 
plied to  the  husband. 

In  the  note  to  said  case  of  Noyes  v.  Noyes, 
120  Am.  St  Rep.  524,  the  editor  concludes 
that  the  doctrine  of  implied  connivance  ap- 
plied in  the  case  of  Gower  v.  Gower  has  not 
been  carried  as  far  in  this  country  as  In 
England.  This  conclusion  Is  based  upon  the 
decision  in  the  case  of  Tuck  v.  Tuck,  117  App. 
Dlv.  421,  102  N.  Y.  Supp.  688,  which  is  the 
same  case  relied  upon  by  the  editor  of  Am.  & 
Eng.  Ann.  cases  to  support  the  theory  that,  in 
harmony  with  the  general  rule  of  favoring  the 
wife  because  of  her  dependent  condition  and 
lack  of  opportunity  In  determining  what  acts 
would  constitute  connivance  on  her  part,  the 
court  did  not  strictly  apply  the  doctrine  of 
the  Gower  Case.  If  the  decision  in  the  case 
of  Tuck  v.  Tuck  can  in  any  just  sense  be  con- 
sidered a  modification  of  the  doctrine  of  the 
Gower  Case,  It  must  be  admitted  that  such 
modification  was  Justified  by  the  facts  of  the 
case. 

The  rule  in  effect  charges  the  husband 
with  responsibility  for  the  character  of  the 
man  he  employs  to  obtain  evidence  of  adul- 
tery. It  tells  him  that  while  he  may  employ 
a  detective  tq  watch  his  wife  for  the  purpose 
of  obtaining  evidence  he  must  see  that  his 
agent  does  not  bring  about  an  act  of  adultery 
with  himself  or  another.  What  is  not  per- 
missible as  to  the  agent  would  not  be  permis- 
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slble  as  to  a  subagent  The  rule  appears  to 
be  based  upon  public  policy  and  to  furnish 
an  exception  to  the  general  rule  that  mere 
negligence,  will  not  suffice  to  show  conniv- 
ance, but  that  there  must  be  an  Intention  on 
the  part  of  the  husband  that  his  wife  should 
commit  adultery.  It  appears  to  have  met 
with  the  approval  of  all  courts  and  text- 
writers,  at  least  we  have  been  unable  to  find 
any  criticism  thereof. 

[1]  In  this  case  It  appears  that  the  plain- 
tiff, according  to  his  testimony,  had  .received 
information  which  led  him  to  believe  and 
charge  that  the  detective  Walden,  also  em- 
ployed to  watch  defendant,  had  committed 
adultery  with  her:  He  testified  that  he  em- 
ployed Shoaf  after  Long  "double-crossed" 
him.  Walden  worked  for  the  Long  Detective 
Agency.  So  it  appears  that  after  some  disa- 
greement arose  between  Long  and  plaintiff 
the  latter  resorted  to  another  detective  agen- 
cy for  the  purpose  of  procuring  evidence 
against  defendant.  The  terms  and  Instruc- 
tions relative  to  the  employment  are  not  dis- 
closed. No  Inquiry  appears  to  have  been 
made  as  to  the  character  of  the  persons  who 
were  to  do  the  watching.  There  are  no  cir- 
cumstances which  would  Justify  any  modifi- 
cation of  the  rule  applied  in  the  Gower  Case. 
However,  we  are  not  disposed  to  modify  it  in 
any  case  in  which  the  husband  employs  pri- 
vate detectives  to  procure  evidence  of  adul- 
tery on  the  part  of  the  wife.  It  will  prevent 
crime  and  bad  morals  If  It  be  understood 
that,  whenever  a  husband  informs  a  private 
detective  of  his  suspicions  and  employs  him 
to  get  evidence  of  adultery,  he  cannot  get  a 
divorce  on  account  of  adultery  brought  about 
by  such  detective,  whether  committed  by  the 
detective  or  another. 

[2-4]  We  do  not  overlook  the  fact  that  con- 
nivance was  not  pleaded  as  a  defense,  and 
that  it  is  classified  by  law-writers  as  an  af- 
firmative defense.  This  is  correct,  at  least  in 
so  far  as  that  it  Is  unnecessary  for  a  plain- 
tiff to  negative  connivance,  and  that  for  a 
defendant  to  be  entitled  to  introduce  evi- 
dence an  Issue  warranting  it  should  be  made 
by  pleading.  .  However,  when  the  evidence 
introduced  shows  connivance  or  collusion 
the  court  Is  entirely  justified  in  refus- 
ing a  divorce,  and  in  fact  should  do  so. 
If  it  be  not  clearly  disclosed,  but  Indicated, 
the  court,  in  justice  to  plaintiff,  should 
give  him  an  opportunity  to  explain  his 
conduct.  Nelson  on  Divorce  &  Separation, 
§488;  9  R.  O.  L.  9,  p.  386;  Smith  v.  Smith, 
4  Paige,  432,  27  Am.  Dec.  75;  Karger  v. 
Karger,  19  Misc.  Rep.  236,  44  N.  Y.  Supp. 
219;  Breedlove  v.  Breedlove,  27  Ind.  App. 
660,  61  N.  E.  797 ;  Griffith  v.  Griffith,  77  Neb. 
180,  108  N.  W.  9S1 ;  Bordeaux  v.  Bordeaux, 
32  Mont.  159,  80  Pac.  6 ;  Hunter  v.  Hunter, 
132  Cal.  473,  64  Pac.  772;  Todd  v.  Todd 
(N.  J.  Ch.)  37  Atl.  766.  The  principle  upon 
which  these  holdings  are  based  Is  that  the 


public  Is  a  party  to  a  divorce  action  and  as 
such  interested  in  defeating  the  divorce 
where  plaintiff  is  not  entitled  to  it  It  can- 
not be  doubted  that  in  this  state  the  courts 
will  not  quibble  in  a  divorce  suit  concerning 
whether  evidence  which  shows  plaintiff  Is 
not  entitled  to  a  divorce  is  supported  by 
pleadings.  The  evidence  is  required  to  be 
full  and  satisfactory.  If  a  jury  is  demanded, 
there  must  be  a  verdict  "affirming  the  mate- 
rial facts  alleged  In  the  petition."  Then  the 
court  does  not  proceed  upon  the  verdict,  but 
his  own  judgment  must  be  satisfied.  Upon 
appeal  this  court  has  not  hesitated  to  set 
aside  decrees  of  divorce  when  it  did  not  find 
the  evidence  to  be  full  and  satisfactory. 
Lohmuller  v.  Lohmuller,  135  S.  W.  751 ;  De 
Fierros  v.  Fierros,  154  S.  W.  1067. 

It  has  been  urged  that  there  Is  circumstan- 
tial evidence  sufficient  to  show  the  adultery 
of  the  defendant  with  another  or  others  than 
those  named.  While  there  is  much  testimony 
tending  to  show  suspicious  circumstances, 
much  of  It  is  contradicted.  Defendant's  con- 
duct on  the  night  of  February  13,  1918,  as 
detailed  by  the  witnesses  Shoaf  and  Tuten, 
certainly  looks  bad,  but  It  is  not  alleged  that 
she  committed  adultery  upon  that  occasion, 
and  perhaps  for  that  reason  counsel  for  her 
did  not  call  upon  her  to  offer  any  explana- 
tion. 

[5]  In  view  of  the  fact  that  there  was  no 
averment  of  adultery  with  another  than  the 
detective  employed  by  plaintiff  which  receiv- 
ed support  in  the  evidence,  the  court  was  not 
Justified  In  submitting  the  issue  of  adultery. 
The  method  adopted  In  trying  to  prevent  such 
issue  from  going  to  the  jury  was  perhaps  not 
strictly  in  accord  with  our  rules,  but  never- 
theless it  shows  a  substantial  objection  to 
such  submission  presented  at  the  proper 
time.  In  view  of  the  fact  that  the  Jury  prob- 
ably based  its  verdict  upon  a  finding  that 
adultery  had  been  committed,  the  judgment 
must  be  reversed. 

[6]  Appellant  complains  of  the  refusal  to 
give  an  Instruction  not  to  consider  any  act 
committed  prior  to  the  last  time  plaintiff  co- 
habited with  defendant  The  court  did  not 
err  in  refusing  to  give  such  charge.  There 
was  evidence  of  subsequent  cruel  treatment 
and  the  charge  would  have  had  the  same  ef- 
fect as  one  instructing  the  Jury  that  defend- 
ant's testimony  was  true  in  so  far  as  she  de- 
nied any  subsequent  cruel  treatment  and 
that  prior  cruel  treatment  would  not  Justify 
a  finding  for  plaintiff.  The  law  is  that  if 
there  be  subsequent  cruel  treatment  the  Jury 
and  court  may  consider  the  acts  occurring 
prior  to  cohabitation.  Jones  v.  Jones,  00 
Tex.  451;  Oster  v.  Oster,  130  S.  W.  265; 
Parker  v.  Parker,  204  S.  W.  493.  This  being 
the  case,  no  charge  should  be  given  which  in- 
structs the  Jury  not  to  consider  prior  cruel 
treatment  when  the  evidence  is  conflicting  as 
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to  whether  there  was  subsequent  cruel  treat- 
ment. 

The  judgment  is'  reversed,  and  the  cause 
remanded. 


ELLERD  v.  FERGUSON.     (No.  1604.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Jan.  28,  1920.     Rehearing  Denied 

Feb.  18,  1920.) 

1.  Bills  and  notes  <g=»491— Burden  on  de- 
fendant TO  ALLEGE  AND  PEOVE  AFFIRMATIVE 
DEFENSE  OF  EXTENSION. 

In  an  action  on  a  note,  defendant,  having 
pleaded  extension  agreement  as  an  affirmative 
defense,  had  the  burden  of  alleging  and  proving 
all  facts  necessary  to  substantiate  it. 

2.  Bills  and  notes  <8=>493(2)— Burden  on 
defendant  to  prove,  consideration  fob 
oral  extension  agreement. 

In  an  action  oa  a  note,  where  defendant 
pleaded  an  oral  extension  agreement,  the  bur- 
den was  upon  him  to  allege  and  prove  a  con- 
sideration for  such  agreement.  * 

3.  Bills  and  notes  «8=>139(2)  —  Extension 
agreement  must  bind  debtor  to  pat  in- 
TEREST. 

If  there  be  no  outside  consideration,  a  mu- 
tual agreement  for  extension  of  a  note,  in  or- 
der to  be  valid,  must  bind  both  parties,  the 
creditor  to  forbear  the  collection  of  his  debt 
until  the  stated  time,  and  the  debtor  to  continue 
to  pay  interest  to  such  time,  and  if  by  the 
terms  of  such  agreement  it  should  bind  only  the 
creditor  to  forbear,  but  allow  the  debtor  to  dis- 
cbarge the  debt  at  any  time  and  stop  running 
of  interest,  the  agreement  is  without  considera- 
tion. 

4.  New  trial  «=»77(1)— Jury  not  concern- 
ed  WITH  LEGAL  EFFECT  OF  FINDINGS. 

It  is  the  province  of  the  jury  to  find  the 
facts,  and  they  have  no  concern  with  the  legal 
effect  of  their  findings,  and  a  new  trial  should 
not  be  granted  under  Rev.  St  1911,  art.  2021, 
on  affidavit  by  the  jurors  that  they  did  not 
understand  the  legal  result  of  their  verdict. 

5.  New  trial  €=>143(4)— Verdict  cannot  be 
impeached  by  affidavit  of  jurors. 

Verdict  of  a  jury  cannot  be  impeached  on 
motion  for  new  trial  by  affidavits  of  the  jurors 
that  there  was  a  mistake  entering  into  the 
verdict. 

6.  Appeal  and  error  «=>742(1)— Assignment 
not  followed  by  proposition  ob  state- 
ment or  authority  not  considered. 

An  assignment  of  error  not  followed  by  any 
proposition,  statement,  or  authority  in  support 
thereof  will  not  be  considered. 

7.  Appeal  and  ebbob  «=»232(1)— Submission 
to  coubt  of  special  issue  not  to  be  con- 
sidered attack  on  issue  submitted  by 
court  to  jury. 

A  request  for  the  submission  of  a  special 
Issue  requiring  a  finding  as  to  the  same  matters 


referred  to  in  a  special  issue  submitted  cannot 
be  used  by  plaintiff  in  error  as  an  attack  on  the 
manner  of  submitting  the  issue  as  contained  in 
the  charge  of  the  court ;  no  such  objection  hav- 
ing been  taken  at  the  trial. 

Error  from  District  Court,  Hale  County; 
R.  C.  Joiner,  Judge. 

Suit  by  Joe  Lee  Ferguson  against  Reuben 
M.  Ellerd.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Reuben  M.  Ellerd,  of  Plalnvlew,  and  I.  W. 
Stephens,  of  Ft  Worth,  for  plaintiff  in  error. 

Graham  &  Graham,  of  Plalnvlew,  for  de- 
fendant in  error. 

BOYOE,  J.  This  suit  was  brought  by  de- 
fendant in  error,  Joe  Lee  Ferguson,  against 
plaintiff  in  error,  Reuben  M.  Ellerd,'  to  re- 
cover on  a  promissory  note,  executed  by  El- 
lerd. The  defendant  pleaded:  That  the  note 
was  entitled  to  certain  credits,  and  that  the 
suit  was  prematurely  brought,  because  on  the 
6th  day  of  December,  1918,  plaintiff  had 
agreed  to  extend  the  time  of  payment  of  said 
note  for  four  months  thereafter,  which  date 
was  subsequent  to  the  filing  of  the  suit  and 
the  trial  of  the  case,  that  at  the  time  of  the 
said  agreement  for  extension  the  defendant 
further  agreed  to  sell  certain  feed  and  pas- 
turage to  the  plaintiff,  which  the  plaintiff 
agreed  to  receive  and  to  apply  the  price  to 
be  paid  therefor  as  a  credit  on  said  note,  and 
that  the  plaintiff  had  refused  to  accept  such 
feed,  in  consequence  of  which  defendant  is 
entitled  to  a  credit  on  said  note  for  the 
amount  of  damages  sustained  by  reason  of 
such  refusal.  The  plaintiff  answered  the  said 
pleading  of  the  defendant  by  exceptions  and 
general  denial. 

The  following  special  Issues  that  are  mate- 
rial to  the  consideration  of  the  assignments 
presented  on  this  appeal  were  submitted  to 
the  jury: 

"(1)  Did  the  plaintiff,  Joe  Lee  Ferguson,  on 
or  about  the  6th  day  of  December,  1918,  near 
the  Ellerd  Building  in  Plainview,  Tex.,  uncon- 
ditionally agree  to  buy  the  feed  and  pasturage 
mentioned  in  defendant's  answer  and  to  al- 
low a  credit  for  the  market  value  of  same  on 
the  note  sued  on?    •    *    * 

"(5)  On  or  about  the  6th  day  of  December, 
1918,  near  the  Ellerd  Building  in  Plainview, 
Tex.,  did  the  plaintiff,  Joe  Lee  Ferguson,  make 
an  agreement  with  the  defendant,  Ellerd,  where- 
in he  agreed  to  extend  the  time  of  the  payment 
of  said  note? 

"(6)  Was  said  agreement  of  extension,  if  any, 
for  any  certain  period  of  time? 

"(7)  Under  said  agreement,  if  any,  did  the  de> 
fendant,  Ellerd,  reserve  the  right  to  pay  off  said 
note  at  any  time  prior  to  the  date  of  the  exten- 
sion, if  any?" 

To  the  first  issue  the  jury  answered,  "No," 
to  the  fifth  and  seventh,  "Yes,"  and  to  the 
sixth,  "ies;  April  6, 1919." 


iC=>For  other  cases  see  same  topic  and  KEY-NUMBER  la  all  Key-Numbered  Digests  and  Indexes 
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On  this  verdict  the  court  entered  Judgment 
for  the  plaintiff. 

[1-3]  The  plaintiff  in  error  insists  that  un- 
der the  findings  of  the  Jury  in  answer  to  the 
fifth  and  sixth  special  issues  he  was  entitled 
to  judgment  It  is  argued  in  support  of  this 
position  that  there  was  no  pleading  that 
would  authorize  a  submission  of  the  seventh 
issue,  and  that  the  finding  in  response  thereto 
Is  Immaterial  and  should  be  disregarded. 
The  defendant,  having  pleaded',  the  extension 
agreement  as  an  affirmative  defense,  had  the 
burden  of  alleging  and  proving  all  facts  neces- 
sary to  substantiate  It  The  agreement  was 
oral,  so  that  the  burden  was  upon  the  de- 
fendant to  allege  and  prove  a  consideration 
for  such  agreement.  Jones  v.  Holliday,  11 
Tex.  413,  62  Am.  Dec.  487;  Life  Insurance 
Co.  v.'  Davidge,  51  Tex.  249;  Hardison  v. 
Hooker,  25  Tex.  92 ;  R  S.  art  7003;  Townes 
on  Pleading  (2d  Ed.)  pp.  496,  497.  If  the 
answer  he  considered  a  sufficient  allegation 
of  consideration,  the  general  denial  by  the 
plaintiff  would  put  the  allegation  in  issue. 
The  only  consideration  suggested  by  the 
pleading  or  the  evidence  for  the  extension 
agreement  was  either  in  the  alleged  agree- 
ment for  the  sale  and  purchase  of  the  feed 
and  pasturage  or  in  the  obligation  on  the 
part  of  Ellerd  to  continue  to  pay  interest  dur- 
ing the  term  of  the  extension.  The  Jury 
found  against  the  defendant  on  his  claim 
as  to  the  feed  and  pasturage.  If  there  be  no 
outside  consideration,  a  mutual  agreement 
for  extension,  in  order  to  be  valid,  must  bind 
both  parties— the  creditor  to  forbear  the 
collection  of  his  debt  until  the  stated  time, 
and  the  debtor  to  continue  to  pay  interest  to 
such  time.  If  by  the  terms  of  such  agree- 
ment it  should  bind  only  the  creditor  to  for- 
bear, but  allow  the  debtor  to  discharge  the 
debt  at  any  time  and  stop  the  running  of 
interest,  the  agreement  is  without  considera- 
tion. Austin  Real  Estate  &  Abstract  Co.  v. 
Bahn,  87  Tex.  582,  29  S.  W.  646,  30  S.  W.  430; 
Benson  v.  Phipps,  87  Tex.  578,  29  S.  W.  1061, 
47  Am.  St  Rep.  128;  Lipscomb  v.  Walker, 
175  S.  W.  449;  C.  C.  Slaughter  Co.  v.  Eller, 
196  S.  W.  704.  Under  the  findings  of  the 
Jury  the  defendant,  Ellerd,  was  not  bound  to 
continue  to  pay  the  interest  to  April  6th,  and 
the  court  correctly  entered  Judgment  for  the 
plaintiff  on  the  ground  that  the  agreement  on 
Ferguson's  part  to  extend  the  time  of  pay- 
ment to  April  6th  was  not  binding  for  want 
of  consideration. 

When  construed  together,  there  is  no  con- 
flict in  the  findings,  as  contended  by  the  sec- 
ond assignment  The  issues  were  evidently 
submitted  In  view  of  the  authorities  Just  cit- 


ed for  the  purpose  of  eliciting  a  finding  of 
the  jury  as  to  just  what  the  contract  pur- 
ported to  bind  each  of  the  parties  to  do. 
.  [4,  6]  The  third  assignment  complains  that 
the  court  erred  in  overruling  the  motion  for 
new  trial  because  the  jury  answered  the  is- 
sues as  they  did  under  a  mistake  as  to  the 
meaning  thereof  and  Intended  to  find  and 
believed  that  they  were  finding  in  such  way 
as  "would  determine  that  a  valid  extension 
agreement  had  been  made  to  extend  said  note 
to  April  6th."  A  statement  to  this  effect 
signed  by  all  the  jurors  except  one,  was  filed 
before  the  motion  for  new  trial  was  acted 
on  by  the  court  though  such  statement  is 
not  referred  to  in  the  motion  for  new  trial, 
and  it  is  cot  shown  that  It  was  called  to  the 
court's  attention.  But  even  if  the  statement 
had  been  called  to  the  court's  attention,  there 
was  no  error  committed  by  the  trial  court  in 
overruling  the  motipn  for  new  trial  on  this 
ground.  It  Is  the  province  of  the  jury  to  find 
the  facts,  and  they  have  no  concern  with  the 
legal  effect  of  their  findings;  it  has  even 
been  held  tha.t  it  is  improper  for  the  attor- 
neys in  the  -  argument  or  the  court  in  his 
charge,  to  inform  the  Jury  of  the  legal  effect 
of  their  findings.  So  that  it  is  not  mate- 
rial that  they  misunderstood  what  would  be 
the  legal  result  of  their  verdict  Besides,  it 
would  be  Improper  to  allow  Jurors  to  Impeach 
their  verdict  in  this  way.  Crosby  v.  Stevens, 
184  S.  W.  712,  par.  28;  Willingham  v.  Brown, 
163  S.  W.  107.  The  ground  of  the  motion  for 
new  trial  does  not  show  such  misconduct  of 
the  Jury  in  arriving  at  the  verdict  as  to 
bring  the  case  within  the  provisions  of  article 
2021,  R.  S. 

[6]  The  fourth  assignment  is  not  followed 
by  any  proposition,  statement  or  authority 
in  support  thereof,  and  will  not  be  con- 
sidered. 

[7]  The  first  special  issue  submitted  re- 
quired a  finding  as  to  the  same  matters  refer- 
ed  to  in  the  special  Issue  requested  by  plain- 
tiff in  error,  the  refusal  of  which  is  made  the 
basis  of  the  fifth  assignment  It  would  have 
6een  confusing  and  Improper  to  have  sub- 
mitted both  issues.  There  was  no  objection 
to  the  manner  of  the  submission  of  the  first 
issue  as  submitted  by  the  court  and  the 
plaintiff  in  error  cannot  use  the  request  for 
the  submission  of  the  issue  presented  by  him 
as  an  attack  on  the  manner  of  submitting  the 
issue  as  contained  in  the  charge  of  the  court; 
no  such  objection  thereto  having  been  taken 
at  the  trial. 

We  find  no  reversible  error  assigned,  and 
the  judgment  is  affirmed. 
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RABB  y.  8EIDEL  et  «L    (No.  6266.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Jan.  21,  1920.    Rehearing  Denied 

Feb.  26,  1920.) 

1.  Bills  and  rotes  <S=>539— Finding  of  no 

DELI  VIET  TO  PAYEES  HELD  NOT  OBJECTION- 
ABLE. 

In  action  on  note  where  note  passed  into 
actual  possession  of  payees  only  for  pnrpose  of 
Saving  it  indorsed  by  them  to  aid  in  the  far- 
ther negotiation  of  the  note  to  some  other  per- 
son, a  finding  that  the  note  was  never  delivered 
to  payees,  "in  the  sense  that  they  advanced 
any  money  thereon,"   held  not  objectionable. 

2.  Bills  and  notes  <S=>63— Indorsement  of 

NOTE  BT  PAYEES  AND  BETUBN  THEREOF  TO 
MAKERS  FOR  NEGOTIATION  TO  OTHER  PERSONS 
DOES  NOT  RELEASE  ACCOMMODATION  MAKER 
ON  THEORY  OF  NO  DELIVEBY. 

That  note  was  given  to  payees  merely  for 
purpose  of  having  it  indorsed  by  them  to  aid 
in  the  farther  negotiation  of  the  note  to  some 
other  person  did  not,  in  absence  of  agreement 
that  note  should  be  discounted  by  payees  and 
no  other  person,  release  accommodation  maker 
from  liability  upon  theory  that  it  was  never  de- 
livered to  payees,,  and  therefore  never  became 
a  valid  obligation  against  accommodation  maker,' 
where  accommodation  maker's  credit  was  ex-' 
tended  for  the  purpose  of  enabling  the  other 
makers  to  procure  money. 

3.  Bills  and  notes  0  1 113(1)— Either  le- 
gal OWNEB  OB  BENEFICIAL  OWNEB  OF  NOTE 
COULD  BRING  ACTION  THEREON. 

Holder  of  legal  title  to  note  in  trust  for  an- 
other could  sue  thereon  in  his  own  name,  or  the 
suit  could  be  brought  in  the  name  of  the  bene- 
ficial owner. 

4.  Bills  and  notes  <S=»540— Legal  owner 

ENTITLED  TO  JUDGMENT  IN  OWN  NAME, 
THOUGH  PLEADING  SHOWS  EQUITABLE  TITLE 
TO   BB  IN  ANOTHER. 

The  legal  owner  of  a  note  could  procure  a 
judgment  in  his  own  name,  even  though  he  ad- 
mitted in  his  pleadings  that  the  equitable  title 
was  in  another;  such  judgment  to  be  subject 
to  the  equities  shown  to  exist  against  the  bene- 
ficial owner. 

6.  Bills  and   notes   «=>443(1>— Beneficial 
owner  not  a  necessary  party  to  suit  by 
holder  of  legal  title. 
Where  a  note  is  held  for  the  benefit  of  an- 
other, the  beneficial  owner  is  not  a  necessary 
party  to  the  suit,  nor  need  holder  of  legal  ti- 
tle sue  as  trustee  or  state  that  he  sues  for  the 
benefit  of  the  equitable  owner. 

Appeal  from  District  Court,  Nueces  Coun- 
ty ;  W.  B.  Hopkins,  Judge. 

Salt  by  William  Seldel  against  Frank 
Rabb,  Mrs.  S.  M.  Turner,  and  others.  Judg- 
ment for  plaintiff  except  as  against  last- 
named  defendant,  and  first-named  defend- 
ant appeals.    Affirmed. 
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H.  D.  McDonald  and  E.  P.  Scott,  both  of 
Corpus  Christi,  for  appellant 

G.  E.  Pope,  of  Goliad,  and  G.  R.  Scott,  Boone 
&  Pope,  of  Corpus  Christ!,  for  appellees. 

MOURSTJND,  J.  This,  was  a  suit  by  Wil- 
liam Seidel  on  a  promissory  note  executed  by 
Jesse  S.  Fry,  T.  J.  Lawson,  D.  McNeill  Turn- 
er, S.  M.  Turner,  and  Frank  Babb,  payable 
to  B.  H.  Wilson  and  A.  0.  Prlday,  which  rer 
suited  In  a  Judgment  In  favor  of  plaintiff, 
except  as  against  Mrs.  Turner.  The  trial 
court's  findings  of  fact  and  conclusions  of 
law  are  as  follows: 

"Findings  of  Fact 

"First  On  and  prior  to  September  30,  1907, 
defendants  T.  J.  Lawson,  Jesse  S.  Fry,  and  D. 
McNeill  Turner  were  interested  in  the  develop- 
ment of  the  Piedras  Pintas  oil  field  in  Duval 
county,  Tex.,  and  engaged  in  the  production  and 
marketing  of  oil  which  was  being  produced  in 
said  field.  They  were  in  need  of  money  to  en- 
able them  to  carry  on  their  development  and 
production  and  concluded  to  obtain  a  loan  for 
such  purpose.  Through  D.  McNeill  Turner  they 
conducted  negotiations  with  B.  H.  Wilson  and 
A.  C.  Prlday  for  a  loan  of  $10,000  for  such 
purposes,  and,  to  obtain  it,  it  was  proposed  by 
said  Turner  that  Lawson,  Fry,  himself,  Mrs. 
S.  M.  Turner,  and  Frank  Rabb  should  execute 
and  deliver  a  note  to  said  Wilson  and  Priday 
for  said  sum,  and  that  the  same  should  be  ad- 
ditionally secured  by  a  deed  of  trust  to  be  ex- 
ecuted by  Lawson  and  Fry  on  all  of  their  in- 
terest in  said  oil  field,  the  oil  already  produced 
as  well  as  future  production,  and  Mrs.  S.  M 
Turner,  wife  of  D.  McNeill  Turner,  was  also 
to  give  a  deed  of  trust  on  certain  properties  be- 
longing to  her  in  Bexar  and  Nueces  counties. 

"Second.  Wilson  and  Priday  having  agreed 
to  make  the  loan,  a  joint  and  several  note  for 
$10,000  was  drawn,  dated  September  30,  1907, 
payable  to  the  order  of  B.  H.  Wilson  and  A. 
C.  Priday  one  year  after  date,  with  interest  at 
the  rate  of  10  per  cent,  per  annum  from  date 
until  paid,  payable  annually,  both  principal  and 
interest  payable  at  Corpus  Christi,  Tex.,  and 
providing  that  in  case  default  was  made  in  the 
payment  of  said  note  the  makers  should  pay  an 
additional  amount  of  10  per  cent  on  the  prin- 
cipal and  interest  of  said  note  as  attorney's  fee 
in  the  event  same  was  placed  in  the  hands  of 
an  attorney  for  collection  after  maturity,  and 
reciting  that  it  was  secured  by  a  deed  of  trust 
executed  by  D.  McNeill  Turner  and  S.  M.  Tur- 
ner on  real  estate  situated  in  Bexar  and  Nueces 
counties  and  by  a  deed  of  trust  executed  by 
T.  J.  Lawson  and  Jesse  S.  Fry  upon  their  entire 
.interest  in  the  Piedras  Pintas  oil  field,  Includ- 
ing oil  leases,  oil  then  produced  and  to  be  pro- 
duced, tanks,  pipe  lines,  loading  racks,  boilers, 
engines,  wells,  and  machinery  of  every  kind  and 
character.  This  note  was  executed  at  Corpus 
Christi,  Tex.,  on  the  day  of  its  date  by  said 
T.  J.  Lawson,  Jesse  S.  Fry,  D.  McNeill  Tur- 
ner, S.  M.  Turner,  and  Frank  Rabb,  and  is  a 
joint  and  several  note  and  on  its  face  appears  to 
have  been  made  by  the  several  makers  as  prin- 
cipals. After  being  so  executed,  this  note  was 
left  with  D.  McNeill  Turner  and  T.  J.  Lawson 
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to  be  negotiated  for  the  purpose  of  obtaining 
money  to  enable  said  Fry,  Lawson,  and  Turner 
to  prosecute  said  oil  business,  and  after  its  ex- 
ecu  t ion  Frank  Rabb  left  the  city  and  returned 
to  his  home  in  Brownsville. 

"Third.  After  said  note  was  so  executed  and 
left  with  said  Lawson  and  McNeill  Turner  for 
negotiation,  as  aforesaid,  said  Wilson  and 
Priday  declined  to  make  said  loan,  and  being 
still  desirous  of  obtaining  said  money  thereon, 
and  for  the  purpose  of  enabling  him  to  use  said 
note,  said  McNeill  Turner  got  Wilson  and  Pri- 
day to  indorse  said  note  in  blank,  which  they 
did  by  indorsing  the  same  in  blank  as  follows: 

'Pay  to  the  order  of without  recourse  on 

us.     B.  H.  Wilson.     A.  O.  Priday.* 

"Fourth.  The  note  as  so  executed  by  the  par- 
ties aforesaid  was  never  delivered  to  the  payees, 
Wilson  and  Priday,  in  the  sense  that  they  ad- 
vanced any  money  thereon,  but  the  same  was 
indorsed  by  them  in  blank,  as  aforesaid,  at  the 
request  of  said  D.  McNeill  Turner  to  enable 
the  said  Turner,  Lawson,  and  Fry  to  use  the 
same  for  the  purpose  of  obtaining  the  desired 
loan  and  was  left  with  said  Turner. 

"Fifth.  For  such  purpose,  after  said  note 
was  so  indorsed,  Fry,  Lawson,  and  Turner  took 
said  note  to  San  Antonio,  Tex.,  for  the  purpose 
of  endeavoring  to  negotiate  the  same  for  such 
purpose  and  they  there  endeavored  to  negotiate 
it,  but  failed  to  obtain  money  thereon,  and,  at 
the  suggestion  of  Lawson,  Turner  and  Lawson 
went  to  Goliad  for  the  purpose  of  trying  to 
negotiate  said  note  to  the  First  National  Bank 
of  Goliad.  At  the  latter  place  Lawson  and 
Turner  began  negotiations  with  said  Bank 
through  W.  B.  Campbell,  president  thereof,  to 
obtain  money  on  said  note  for  the  purposes 
for  which  it  was  executed.  In  their  negotia- 
tions Turner  and  Lawson  represented  to  Mr. 
Campbell,  as  president  of  said  bank,  that  they 
desired  the  money  on  said  note  for  the  purpose 
of  developing  said  oil  field  and  producing  and 
marketing  oil  therefrom,  and  as  an  inducement 
to  him  to  loan  said  money  represented  that 
Frank  Rabb  was  worth  from  $100,000  to  $400,- 
000. 

"Sixth.  At  the  time  of  the  negotiations  with 
Mr.  Campbell,  president  of  the  First  National 
Bank  of  Goliad,  he  did  not  know  Frank  Rabb 
and  did  not  know  his  financial  standing,  but 
he  relied  Upon  the  information  furnished  him 
by  said  Turner  and  Lawson,  and  on  the  strength 
of  Frank  Rabb's  name  on  said  note  the  First 
National  Bank  of  Goliad  agreed  to  loan  Law- 
son  and  Fry  $0,000  to  be  immediately  available, 
and  the  $10,000  note  was  to  be  put  up  as  collat- 
eral security,  and  the  deeds  of  trust  called  for 
in  said  note  were  to  be  delivered  to  said  bank. 

"Seventh.  Accordingly,  on  the  4th  day  of 
October,  1907,  for  the  purpose  of  carrying  said 
negotiations  into  effect  and  to  obtain  said  sum 
of  $6,000,  said  Lawson  and  Fry  made,  ex- 
ecuted, and  delivered  to  said  the  First  National 
Bank  of  Goliad  their  joint  and  several  promis- 
sory note  bearing  said  date,  payable  to  said 
bank  90  days  after  date  in  said  sum  of  $6,000, 
with  interest  from  maturity  until  paid  at  the 
rate  of  10  per  cent,  per  annum,  interest  payable 
annually,  and  if  not  paid  when  due  to  bear 
the  same  rate  of  interest  as  the  principal  and 
providing  that  failure  to  pay  any  installment 
of  interest  should,  at  the  option  of  the  holder, 
mature  the  whole  note,  and  that  if  said  .note 


was  not  paid  at  maturity  and  was  collected  by 
an  attorney  or  through  legal  proceedings,  an 
additional  amount  of  10  per  cent,  as  attorney's 
fees  should  be  paid,  and  reciting  that  said  $10.- 
000  note  was  transferred  and  delivered  as  col- 
lateral security  to  said  bank  and  that  a  note 
for  $6,000  signed  by  D.  McNeill  Turner  and 
S.  M.  Turner  was  also  delivered  as  collateral 
and  authorized  the  holder  of  said  note  to  sell 
said  collateral  on  default  of  said  note  at  pub- 
lic or  private  sale,  with  or  without  notice,  and 
said  note  so  executed  was  on  said  date  deliv- 
ered to  'said  the  First  National  Bank  of  Golia^ 
by  Lawson  and  Fry  as  collateral  security  there- 
to said  note  for  $10,000  sued  on  herein  and 
above  described  as  so  indorsed  was  delivered 
to  said  bank,  and  said  bank  inserted  in  said 
blank  indorsement  its  name,  as  the  transferee 
thereof,  and  the  indorsement  thereon  now  ap- 
pears as  follows:  'Pay  to  the  order  of  First 
National  Bank  of  Goliad  without  recourse  on 
us.  B.  H.  Wilson.  A.  C.  Priday.'  And  as 
a  part  of  the  said  transaction  and  as  addition- 
al security  to  the  payment  of  said  note  for  $6,- 
000,  the  note  of  Mrs.  S.  M.  Turner  and  D.  Mc- 
Neill Turner  and  the  deed  of  trust  which  they 
agreed  to  give  were  executed  and  delivered  to 
said  bank,  and  alsq  as  additional  security  the 
deed  of  trust  above  referred  to  was  executed 
by  Lawson  and  Fry  and  delivered  to  said  bank. 
And  said  bank  thereupon  advanced  said  sum  of 
$6,000  to  said  Lawson  and  Fry,  and  said  mon- 
•ey  so  advanced  was  used  by  said  parties  for  the 
purpose  for  which  said  loan  was  obtained. 

"Eighth.  Default  was  made'  by  Lawson  and 
Fry  in  the  payment  of  said  $6,000  note  at  its 
maturity,  and  some  time  thereafter  the  First 
National  Bank  of  Goliad,  being  still  the  owner 
and  holder  of  said  note,  brought  suit  thereon 
against  Lawson  and  Fry  and  the  trustees  in 
the  deeds  of  trust  to  enforce  the  collection  of 
said  note  and  foreclosure  of  the  lien  of  the  deed 
of  trust,  and  on  the  11th  day  of  September.  A 
D.  1916,  obtained  judgment  in  the  district  court 
of  Goliad  county,  Tex.,  for  the  amount  of  the 
balance  due  on  said  note,  principal,  interest, 
and  attorney's  fees,  and  all  costs  of  court. 

"Ninth.  Default  having  been  made  by  Mrs. 
S.  M.  Turner  and  D.  McNeill  Turner  in  the  per- 
formance of  the  conditions  of  the  deed  of  trust 
executed  by  Mrs.  S.  M.  Turner  joined  by  said 
D.  McNeill  Turner,  said  deed  of  trust  was  en- 
forced on  the  properties  therein  conveyed  and 
the  proceeds  realized  therefrom  were  applied 
on  said  indebtedness;  part  of  said  proceeds 
being  applied  before  the  judgment  so  rendered 
against  T.  3.  Lawson  and  Jesse  S.  Fry  and 
part  subsequent  to  the  rendition  of  such  judg- 
ment. 

"Tenth.  Prior  to  the  trial  of  this  cause  in  this 
court,  the  First  National  Bank  of  Goliad  had 
exhausted  all  the  securities  afforded  by  the 
aforesaid  deeds  of  trust,  and  there  was  out- 
standing and  unpaid  on  the  indebtedness  due 
it  the  amount  of  the  balance  due  on  said  judg- 
ment, principal,  interest,  and  attorney's  fees 
and  costs  of  court,  as  hereinafter  stated,  and 
the  only  security  remaining  to  said  bank  for 
the  payment  of  said  indebtedness  was  the  note 
sued  on  and  in  controversy  in  this  cause. 

"Eleventh.  Subsequent  to  the  delivery  of  the 
note  in  controversy  in  this  cause  to  the  First 
National  Bank  of  Goliad,  same  Was  transfer- 
red, assigned,  and  delivered  by   said  bank  to 
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plaintiff  herein  as  trustee  for  said  bank,  and 
the  same  has  since  been  held  and  is  now  held 
by  said  plaintiff  as  such  trustee  for  the  use 
and   benefit  of  said  Bank. 

"Twelfth.  At  the  time  defendant  Frank  Rabb 
signed  the  note  in  controversy  herein,  he  had 
no  interest  in  said  oil  field  and  went  on  said 
note  as  an  accommodation  to  Mr.  and  Mrs.  D. 
McNeill  Turner  to  enable  Lawson  and  Fry  to 
obtain  money  for  the  development  of  said  oil 
industry  and  the  said  Frank  Rabb  was,  in  fact, 
a   surety  on  said  note. 

"Thirteenth.  Other  than  the  notice  imputed 
by  the  indorsement  on  said  note,  as  hereinbe- 
fore found,  the  First  National  Bank  of  Goliad 
had  no  other  notice  of  the  status  of  Frank 
Rabb  on  said  note. 

"Fourteenth.  The  First  National  Bank  of 
Goliad  made  said  loan  to  Lawson  and  Fry  and 
advanced  said  credit  on  the  strength  of  the  se- 
curity afforded  by  said  $10,000  note  and  the 
signature  of  the  said  Frank  Rabb  thereto. 

"Fifteenth.  The  money  obtained  by  Lawson 
and  Fry  from  said  bank  on  said  note  was  used 
by  them  in  their  operations  in  said  oil  field  for 
the  purpose  for  which  said  loan  was  made  and 
obtained  by  them. 

"Sixteenth.  At  the  time  of  the  execution  of 
■aid  note  Mrs.  Sunetta  M.  Turner,  who  signed 
the  same  as  one  of  the  makers,  was  the  wife 
of  defendant  D.  McNeill  Turner. 

"Seventeenth.  On  the  20th  day  of  February, 
1919,  the  date  of  the  judgment  herein,  after 
applying;  all  credits,  there  was  due  the  First 
National  Bank  of  Goliad,  Tex.,  on  the  judg- 
ment obtained  by  said  bank  in  its  suit  against 
said  T.  J.  Lawson  and  Jesse  S.  Fry  in  cause 
No.  2236,  the  First  National  Bank  of  Goliad, 
Tex.,  v.  T.  J.  Lawson  and  Jesse  S.  Fry,  the 
sum  of  $5,878.80,  with  interest  thereon  from 
•aid  20th  day  of  February,  A.  D.  1910,  until 
paid  at  the  rate  of  10  per  cent,  per  annum. 

"Eighteenth.  Ten  per  cent,  on  the  amount  of 
the  balance  due  on  said  judgment  is  the  rea- 
sonable amount  of  the  attorney's  fees  due  plain- 
tiff in  this  cause. 

"Conclusions  of  Law. 

"From  the  foregoing  facts  I  find  the  following : 
"First.  The  $10,000  note  sued  on  having  been 
executed  by  the  makers  for  the  purpose  of  ob- 
taining money  thereon  and  same  having  been 
indorsed  without  recourse  by  Wilson  and  Pri- 
day  and  returned  to  D.  McNeill  Turner,  one  of 
the  makers,  for  the  purpose  of  being  used  by 
him  to  obtain  money  in  furtherance  of  the  orig- 
inal purposes  of  the  makers  of  said  note,  includ- 
ing the  defendant  Frank  Rabb,  same  was  con- 
structively delivered  to  the  payees  Wilson  and 
Priday  and  the  subsequent  negotiations  of 
said  note  to  the  First  National  Bank  of  Goliad, 
as  found  in  the  preceding  findings  of  fact,  con- 
stituted delivery  of  said  note  to  said  First  Na- 
tional Bank  of  Goliad,  and  T.  J.  Lawson,  Jesse 
S.  Fry,  and  D.  McNeill  Turner,  as  principals, 
and  Frank  Rabb,  as  surety,  became  and  were 
liable  to  the  First  National  Bank  of  Goliad,  the 
holder  thereof,  for  the  payment  of  said  note, 
principal,  interest,  and  attorney's  fees,  accord- 
ing to  the  terms  thereof. 

"Second.  Since  said  note  is  held  by  the  plain- 
tiff herein  in  trust  for  the  use  and  benefit  of 
the  First  National  Bank  of  Goliad  and  as  col- 
lateral  security   to  the  payment   of   the   note 
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of  Lawson  and  Fry  for  $6,000,  which  was  merg- 
ed in  the  judgment  in  said  cause  numbered  2236, 
First  National  Bank  of  Goliad  v.  T.  J.  Lawson 
and  Jesse  S.  Fry,  referred  to  in  the  findings  of 
fact  hereof,  and  plaintiff  is  entitled  to  recover 
against  the  defendants  herein  only  the  amount 
of  the  balance  due  on  said  judgment,  with  in- 
terest thereon  and  costs  and  10  per  cent  addi- 
tional thereon  as  reasonable  attorney's  fees 
and  all  costs  in  this  behalf  incurred. 

"Third.  Mrs.  S.  M.  Turner  labored  under  the 
disability  of  coverture  at  the  time  she  executed 
the  note  sued  on  herein,  and  plaintiff  is  not 
entitled  to  judgment  herein  against  her. 

"Fourth.  The  payment  and  satisfaction  of 
the  judgment  in  this  cause  should  operate  to 
satisfy  and  discharge  the  judgment  of  the  dis- 
trict court  of  Goliad  county,  Tex^  hereinbefore 
referred  to. 

"Fifth.  I  accordingly  conclude  that  plaintiff 
William  Seidel,  as  trustee  for  the  use  and  bene- 
fit of  the  First  National  Bank  of  Goliad,  Tex., 
is  entitled  to  judgment  against  defendants  T. 
J.  Lawson,  Jesse  S.  Fry,  and  D.  McNeill  Tur- 
ner, as  principals,  and  Frank  Rabb,  as  surety, 
in  the  sum  of  $5,911.18,  being  the  amount  of 
the  principal,  interest,  and  attorney's  fees  to 
which  said  bank  is  entitled  on  the  note  sued  on 
herein,  with  interest  from  the  20th  day  of  Feb- 
ruary, A.  D.  1919,  until  paid  at  the  rate  of  10 
per  cent,  per  annum  and  all  costs  in  this  behalf 
incurred,  which  judgment  shall  be  In  full  set- 
tlement, satisfaction,  and  discharge  of  the  bal- 
ance due  on  the  judgment  in  the  district  court 
of  Goliad  county,  Tex^  above  referred  to,  and 
that  plaintiff  should  take  nothing  by  this  suit 
against  defendant  Mrs.  Sunetta  M.  Turner,  and 
that  she  go  hence  without  day  with  her  costs." 

The  appeal  is  by  Frank  Rabb  alone.  No 
request  was  made  for  additional  findings  of 
fact,  and  the  criticisms  directed  at  the  'find- 
ings made  are  believed  by  us  to  be  unimpor- 
tant It  is  contended,  in  effect,  that  the  sec- 
ond finding  of  fact  is  erroneous%in  that  it  is 
subject  to  the  construction  that  the  court 
found  the  note  had  been  left  with  Turner  and 
Lawson  with  authority  to  negotiate  same 
with  any  person  who  would  lend  money 
thereon,  ^here  was  nothing  said  to  or  by 
Rabb  concerning  negotiation  of  the  note  to 
others  than  Wilson  and  Priday  in  the  event 
they  should  fail  or  refuse  to  complete  the 
loan.  It  was  contemplated  that  Wilson  and 
Priday  would  accept  the  note  and  advance 
the  money,  and  the  contingency  of  refusal  on 
their  part  was  not  discussed. 

[1]  The  statement  in  the  fourth  finding  that 
the  note  was  never  delivered  "in  the  sense 
that  they  advanced  any  money  thereon"  Is  ob- 
jected to.  We  see  no  ground  for  objection  to 
the  statement.  The  note  undoubtedly  passed 
Into  the  actual  possession  of  the  payees,  but 
only  for  the  purpose  of  having  it  Indorsed  by 
them  to  aid  In  the  further  negotiation  of  the 
note  to  some  other  person. 

The  first  question  raised  by  appellant  is 
submitted  in  his  proposition  submitted  on 
page  5  of  the  brief,  under  the  first  seven  as- 
signments of  error,  which  are  not  numbered 
as  prescribed  by  the  rules.    The  contention, 
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briefly  stated,  is  that  the  note  was  never  de- 
livered to  the  payees  named  therein,  and 
therefore  it  never  became  a  valid  obligation 
against  appellant,  who  was  an  accommoda- 
tion maker.  There  is  no  contention  that  there 
was  an  express  agreement  that  the  note 
should  be  discounted  by  Wilson  and  Priday 
and  no  other  person.  The  credit  of  appellant 
was  extended  for  the  purpose  of  enabling  the 
other  makers  to  procure  money  to  be  used  for 
certain  purposes.  No  element  of  diversion 
enters  into  the  case,  so  far  as  is  disclosed  by 
any  contention  of  appellant,  unless  it  con- 
sisted in  failing  to  obtain  the  money  from  the 
payees  named  therein.  There  Is  a  conflict  of 
authority  on  the  question  raised.  In  Corpus 
Juris,  vol.  8,  p.  281,  we  find  the  following 
text: 

"Where  accommodation  paper  is  made  payable 
to  a  particular  person  or  bank,  it  has  been  held 
no  diversion  that  money  has  been  advanced  on 
it  by  a  third  person,  but  otherwise  where  there 
was  an  express  agreement  that  the  money  should 
be  procured  only  from  the  payee.  In  any  event, 
this  is  the  rnle  where  the  paper  Is  indorsed 
pro  forma  by  the  payee,  or  where  it  is  indorsed 
by  him  and  the  proceeds  are  paid  to  him  in 
cash,  or  if  indorsed  by  him  in  blank  without 
recourse  and  redelivered  to  the  maker  to  nego- 
tiate for  the  payee's  benefit. 

"But  on  the  other  hand,  it  has  been  held  to 
the  contrary  that,  where  a  note  is  made  payable 
to  a  bank,  or  is  negotiable  and  payable  at  a 
particular  bank,  payable  to  the  cashier  thereof, 
it  carries  on  its  face  clear  evidence  that  it  was 
never  intended  to  become  binding  or  to  have  a 
legal  inception  unless  discounted  at  the  bank 
mentioned,  and  consequently  it  cannot  be  trans- 
ferred to  a  private  individual  so  as  to  bind 
accommodation  parties.  This  seems  to  be  the 
rule  in  Massachusetts,  North  Carolina,  Ohio, 
and  Wisconsin.  In  New  York  the  rule  is  that, 
if  the  accommodation  paper  was  made  for  the 
special  purpose  of  enabling  the  party  accommo- 
dated to  borrow  of  the  payee,  it  is  a  diversion 
for  a  holder  with  notice  of  this  limitation,  to 
borrow  elsewhere." 

The  authorities  are  collated  by  the  editor. 
We  believe  the  weight  of  authority  is  to  the 
effect  that  under  the  facts  stated,  even  though 
the  indorsement  of  the  payees  had  not  been 
procured,  the  accommodation  maker  is  liable 
on  the  note.  This  view  is  approved  in  Daniel 
on  Neg.  Instruments  (6th  Ed.)  {  1190,  and  Ran- 
dolph on  Com.  Paper,  §  1655.  It  has  been  fol- 
lowed by  this  court  in  the  case  of  Bull  v.  Lati- 
mer, 80  S.  W.  252.  In  the  case  of  Morris  v. 
Morton,  14  Neb.  358,  15  N.  W.  725,  the  facts 
were  substantially  the  same  as  in  this  case. 
The  court  held  there  was  a  delivery  to  the 
payee,  even  though  he  did  not  accept  the  note 
for  the  purposes  for  which  it  was  intended, 
but  indorsed  it  without  recourse  and  deliver- 
ed to  the  maker  to  whom  it  had  been  entrust- 
ed. In  support  of  the  statement  in  Corpus 
Juris,  above  quoted,  that,  "in  any  event,  this 
is  the  rule  where  the  paper  is  endorsed  pro 
forma  by  the  payee,"  the  cases  of  Hinterber- 
ger  v.  Weindler,  2  111.  App.  407,  and  Meeker 


v.  Shanks,  112  Ind.  207, 13  N.  E.  712,  are  cit- 
ed. In  the  last-cited  case  the  payee  indorsed 
the  note  after  it  had  been  negotiated  to  an- 
other, and  the  court  appears  to  have  attribut- 
ed no  Importance  to  such  indorsement,  but  to 
have  based  its  decision  upon  the  rule  that 
the  accommodation  makers  would  be  liable 
even  if  the  payee  had  never  indorsed  the  note. 
The  opinion  contains  an  able  presentation  ot 
the  reasons  relied  upon  to  hold  the  accommo- 
dation maker  liable  upon  notes  negotiated  to 
others  than  the  payee.  The  Illinois  case  cit- 
ed is  not  accessible.  We  regret  being  unable 
to  read  that  case,  and  also  those  of  Bank  v. 
Strang,  72  111.  559,  and  Reynolds  v.  Moshier, 
24  111.  "App.  471,  which  are  also  cited  in  Cor- 
pus Juris. 

[2]  We  conclude  that  there  is  no  merit  in 
appellant's  contention  as  made  in  said  propo- 
sition, and  therefore  overrule  said  assign- 
ments of  error. 

Appellant  has  suggested  in  his  brief  that 
there  is  a  conflict  In  the  opinions  in  the  cases 
of  Bull  v.  Latimer,  supra,  and  Eck  v.  Schuer- 
meyer,  29  S.  W.  241,  and  we  are  of  the  opin- 
ion that  this  is  true.  In  the  case  of  Battle  v. 
Cushman,  33  S.  W.  1037,  there  are  expres- 
sions which  Indicate  a  view  contrary  to  that 
expressed  in  the  case  of  Bull  v.  Latimer;  bat 
the  decision  is  based  largely  upon  the -"propo- 
sition that  there  was  a  diversion  by  reason  of 
the  violation  of  special  agreements,  and  that^ 
the  note  was  not  received  in  due  course  of 
business  because  received  from  one  of  the 
makers,  and  therefore  would  be  subject  to 
equities  existing  in  favor  of  the  surety.  We 
respectfully  submit  that  in  deciding  the  case 
the  fact  that  the  note  was  payable  to  "C.  S. 
Smith  or  bearer"  was  not  given  the  weight 
to  which  it  was  entitled.  It  seems  to  be  well 
established  that  such  a  note  Is  In  legal  effect 
the  same  as  one  payable  to  bearer.  Corpus 
Juris,  vol.  8,  |  291.  If  this  be  correct,  there 
was  no  circumstance  to  support  the  theory 
that  the  note  was  not  received  in  due  course, 
except  that  it  had  not  been  negotiated  until 
three  months  after  Its  date. 

[3]  The  note  in  this  case  was  indorsed  by 
the  bank  to  plaintiff,  who  thereby  became  the 
holder  of  the  legal  title  to  the  chose  In  ac- 
tion evidenced  thereby.  He  could  sue  there- 
on in  bis  name,  or  suit  could  have  been 
brought  in  the  name  of  the  bank  as  the  bene- 
ficial owner.  A  suit  by  the  holder  of  the  le- 
gal title  is  subject  to  equities  which  the  mak- 
ers may  have  against  the  beneficial  owner. 
In  this  case  appellant  by  his  pleading  alleged 
that  the  bank  was  the  real  owner,  and  that 
payments  had  been  made  the  bank  which 
should  be  credited  on  said  notes.  In  answer 
to  this  plea  plaintiff  admitted  that  he  held 
the  note  for  the  bank.  The  judgment  is  in 
favor  of  plaintiff,  as  trustee  for  the  use  and 
benefit  of  the  bank. 

[4,  E]  There  can  be  no  doubt  that  the  plain- 
tiff, as  the  legal  owner  of  the  chose  in  action, 
could  maintain  the  suit  and  procure  a  judg- 
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ment  In  his  own  name,  even  though  he  admit- 
ted   In  his  pleading  that  the  equitable  title 
was    in  the  bank.     City  of  San  Antonio  v. 
Reed,  102  S.  W.  549,  and  cases  cited;  also, 
Wlmblsh  v.  Holt,  26  Tex.  674;    Hooper  v. 
Hall,  30  Tex.  154.    Even  though  the  suit  was 
not   brought  for  the  benefit  of  the  bank,  the 
Issue  was  raised  by  defendant  that  the  bank 
■was  the  equitable  owner,  and  defenses  were 
asserted  based  on  credits  alleged  to  be  charge- 
able against  the  bank.    If  It  was  error  to 
stipulate  that  the  judgment  was  for  the  bene- 
fit of  the  bank,  the  error  could  be  corrected  in 
this  court  by  eliminating  that  provision,  for 
there  can  be  no  doubt  of  the  right  of  the  hold- 
er of  the  legal  title  to  a  Judgment,  subject  to 
the  equities  shown  to  exist  against  the  bene- 
ficial owner.    However,  when  appellee  insists 
upon  raising  the  issue  that  there  is  a  benefi- 
cial owner  and  asserts  equities,  it  appears  to 
lis  to  be  proper  for  the  court  to  find  on  the 
issue  thus  raised,  and,  if  he  sustains  the  con- 
tention, make  the  judgment  conform  to  his 
finding.    The  beneficial  owner  is  not  a  neces- 
sary party  to  the  suit,  nor  need  the  holder  of 
the  legal  title  sue  as  trustee,  or  state  that  he 
sues  for  the  benefit  of  the  equitable  owner. 
We  conclude  that  there  is  no  merit  in  the 
contentions  relating  to  the  form  of  the  Judg- 
ment. 

Appellant  state*  that  he  has  filed  a  motion 
to  certify  the  question  of  his  liability  on  the 
note.  We  find  no  such  motion,  nor  does  the 
docket  disclose  that  such  a  motion  was  filed. 
If  appellant  is  of  the  opinion  that  he  is  enti- 
tled to  have  the  question  certified  on  the 
ground  that  we  have  rendered  an  opinion  in 
conflict  with  that  of  another  Court  of  Civil 
Appeals,  and  that  he  should  avail  himself  of 
such  right  in  preference  to  resorting  to  an 
application  for  writ  of  error,  he  Is  at  liberty 
to  file  a  motion  to  that  effect,  conditioned  up- 
on the  overruling  of  bis  motion  for  rehearing. 
Judgment  affirmed. 


HINES,  Director  General  of  Railroads,  v. 

MESSER.     (No.  2198.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Feb.  2,  1920.    Rehearing  Denied  Feb. 

26,  192a) 

1.  Railroads  <S=»350(22)— Failure  to  first 

LOOK  IN  DIBEOTIOK  OF  TRAIN  AT  CROSSING 
NOT  CONTRIBUTORY  NEGLIGENCE  AS  MATTES 
OF  LAW. 

In  an  action  for  injuries  in  collision  between 
a  motortruck  and  a  train  running  at  an  ex- 
cessive speed  without  giving  the  statutory  sig- 
nal, where  plaintiff  looked  first  to  the  right  and 
then  to  the  left  as  he  passed  the  last  obstruction, 
and  the  evidence  was  undisputed  that  had  he 
looked  first  to  the  left  he  could  have  avoided  the 
collision,  held,  that  he  was  not  guilty  of  con- 
tributory negligence  as  a  matter  of  law. 
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2.  Trial  <£=»29(1)—Reharks  of  court  not 
reversible  error  after  charge  to  dis- 
regard them. 

Where  plaintiff's  attorneys  objected  that  de- 
fendant's counsel  had  violated  the  order  putting 
witnesses  under  the  rule,  and  the  court  stated 
that,  while  their  action  might  not  be  a  technical 
violation  of  the  rule,  it  appeared  to  be  a  viola- 
tion of  its  spirit  and  intent,  but  later  instructed 
the  jury  at  defendant's  instance  to  disregard 
such  remarks,  and  the  observations  of  the  court 
thereon,  if  the  court's  remarks  were  improper, 
they  are  not  ground  for  reversal  in  view  of 
charge  to  disregard  them. 

3.  Railroads  «=>348  (6)— Finding  in  favor 
of  plaintiff  on  issue  of  contributory 
negligence  warranted. 

Conflicting  evidence  upon  the  issue  of  plain- 
tiff having  reduced  the  speed  of  his  automobile 
to  6  miles  an  hour  withhi  30  feet  of  the  track 
held  sufficient  to  sustain  the  verdict  against  de- 
fendant. 

4.  Damages  <8=»132  (7)— $8,500  not  excessive 
for  broken  leg  and  other  injuries. 

Where1  plaintiff  was  a  comparatively  young 
man,  one  of  his  legs  was  broken,  and  upon 
healing  was  a  half  inch  shorter  than  the  other, 
and  he  received  additional  bruises  and  inju- 
ries, a  verdict  for  |8,500  held  not  excessive. 

Appeal  from  District  Court,  Smith  Coun- 
ty; J.  R.  Warren.  Judge. 

Action  by  John  H.  Messer  against  Walker 
D.  Hlnes,  Director  General  of  Railroads,  for 
personal  Injuries  resulting  from  collision  be- 
tween a  truck  driven  by  plaintiff  and  a  train 
of  the  International  ft  Great  Northern  Rail- 
road Company.  Judgment  for  plaintiff,  and 
defendant  appeals.     Affirmed. 

B.  O.  Johnson  and  J.  A.  Bullock,  both  of 
Tyler,  and  N.  B.  Morris,  John  M.  King,  and 
John  B.  King,  all  of  Palestine,  for  appellant 

Johnson  ft  Edwards,  of  Tyler,  for  appellee. 

HODGES,  J.  This  appeal  Is  from  a  Judg- 
ment in  favor  of  the  appellee  for  the  sum  of 
$8,500  as  damages  for  personal  Injuries.  The 
evidence  shows  that  the  track  of  the  Inter- 
national ft  Great  Northern  Railroad  runs 
practically  north  and  south  through  the  city 
of  Tyler,  Tex.  Valentine  street  runs  east  and 
west  and  across  the  track  some  distance 
north  of  the  railway  depot.  In  April,  1918, 
John  H.  Messer  was  driving  a  truck  loaded 
with  oil  cans,  some  of  them  empty  and  others 
full.  He  was  accompanied  by  a  boy  named 
Buckingham,  and  was  traveling  Valentine 
street,  going  in  a  westerly  direction.  For 
reasons  that  will  hereafter  appear,  Messer 
failed  to  observe  the  approach  of  a  train 
from  the  south  in  time  to  stop  his  truck,  and 
a  collision  occurred  in  which  he  received  the 
injuries  for  which  he  sues.  The  negligence 
charged  was  the  failure  of  the  railway  opera- 
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tires  to  give  the  statutory  signals  when  ap- 
proaching the  crossing  and  in  running  the 
train  at  a  rate  of  speed  in  excess  of  that  pre- 
scribed by  an  ordinance  of  the  city  of  Tyler. 
The  defendant  pleaded,  among  other  de- 
fenses, contributory  negligence  on  the  part  of 
Messer  in  failing  to  use  proper  care  to  ascer- 
tain whether  or  not  a  train  was  approaching 
the  crossing  before  attempting  to  drive  over 
it.  The  case  was  submitted  to  the  Jury  on 
special  issues,  and  the  following  are  the  find- 
ings of  fact  upon  the  questions  presented  In 
this  appeal: 

(1)  That  the  engineer  in  charge  of  the 
train  was  running  it  in  excess  of  6  miles  per 
hour  when  approaching  the  crossing,  and 
that  was  a  proximate  cause  of  the  injury. 

(2)  That  the  engineer  failed  to  sound  the 
whistle  as  required  by  statute,  and  that  this 
was  a  proximate  cause  of  the  injury. 

(3)  That  he  failed  to  exercise  ordinary 
care  to  discover  and  avoid  Injuring  the  plain- 
tiff, and  that  was  a  proximate  cause  of  the 
injury. 

(4)  That  the  plaintiff  was  not  guilty  of 
contributory  negligence. 

(5)  That  the  value  of  his  Injuries  amount- 
ed to  $8,500. 

(6)  That  the  plaintiff  reduced  the  speed  of 
his  automobile  to  at  least  6  miles  per  hour 
30  feet  before  reaching  the  crossing. 

Upon  these  findings  the  court  entered  a 
Judgment  In  favor  of  the  appellee  for  his 
damages.  It  is  here  insisted  that  the  evi- 
dence conclusively  shows  that  Messer  was 
guilty  of  contributory  negligence,  and  that 
the  Jury  should  have  been  so  instructed  by 
the  court.  Charges  to  that  effect  were  re- 
quested and  refused.  In  passing  upon  that 
question  we  mast  consider  the  evidence  in 
its  most  favorable  light  for  the  appellee,  and 
assume  that  the  Jury  accepted  as  true  the 
testimony  offered  which  tended  to  exonerate 
him  from  the  charge  of  contributory  negli- 
gence. It  will  also  be  assumed  that  the  train 
operatives  failed  to  give  the  statutory  signals 
and  were  running  at  a  rate  of  speed  much 
in  excess  of  that  prescribed  by  the  city  ordi- 
nance. In  the  trial  below  a  large  plat  was 
used  which  had  been  prepared  by  a  surveyor 
at  the  instance  of  the  appellant  That  plat, 
which  accompanies  the  record  on  this  appeal, 
shows  that  east  of  the  railway  crossing  Val- 
entine street  was  38  feet  wide  down  to  the 
railway  right  of  way ;  that  it  then  gradual- 
ly widened  to  48  feet  on  the  opposite  side  of 
the  right  of  way.  The  plat  also  shows  that 
on  the  south  side  of  Valentine  street  were 
located  a  number  of  houses  with  spaces  of 
different  widths  between  them.  The  house 
nearest  to  the  railroad  right  of  way  on  the 
south  side  of  the  street,  the  direction  from 
which  the  train  came,  was  within  42  feet  of 
the  center  of  the  railway  track.  It  was 
27%  feet  from  the  corner  of  the  lot  on  which 
that  house  was  located  to  the  east  rail,  and 


12  feet  from  the  house  to  the  corner  of  the 
lot     Messer  testified,   In  substance,  as  fol- 
lows:    He  was-  using  a  medium-sized  Max- 
well truck,  the  speed  of  which  was  limited 
to  17  miles  an  hour.    He  was  carrying  oil  in 
ten-gallon  cans  which  were  stacked  together 
in  a  frame  on  the  car  and  were  fastened  with 
straps.    About  two  blocks  east  of  the  cross- 
ing where  the  collision  occurred  he  picked 
up  the  Buckingham  boy,  and  then  contlnned 
west  along  Valentine  street  to  the  crossing. 
[1]  When  he  passed  a  point  one  block  east 
of  the  crossing  he  was  running  at  about  8 
miles  an  hour.    While  approaching  the  cross- 
ing he  could  not  and  did  not  see  a   train 
coming  from  the  south.     Houses  and   trees 
obstructed  his  view.    When  he  got  within  20 
or  30  steps  from  the  crossing  he  began  to 
slow  down  and  released  the  gasoline  feed  for 
that  purpose.    He  left  on  a  small  amount  of 
gasoline  at  the  steering  wheel  to  keep  the 
motor   running.     In   his  best   Judgment    he 
was  about  15  or  20  feet  from  the  crossing 
when  he  first  saw  the  train.     His  view  of 
the  railroad  towards  the  north  was   more 
open  and  less  obstructed  than  it  was  towards 
the  south.     In  approaching  the  crossing  he 
looked  first  to  his  right  toward  the  north  for 
a  train,  because  he  had  an.  earlier  and  plain- 
er view  of  the  track  in  that  direction.     He 
then  looked  toward  the  south  and  saw  an 
engine  approaching.    He  was  then,  according 
to  his  estimate,  15  or  20  feet  from  the  rail- 
road track.    The  train,  he  estimated,  was 
about  90  or  100  feet  from  the  crossing,  and 
In  his  Judgment  was  going  about  25  miles  an 
hour.    When  he  saw  the  engine  be  tried  to 
stop  the  truck,  but  discovering  that  he  could 
not  do  so  In  time,  he  steered  to  the  right    He 
was  unable  to  stop  sooner.    The  pilot  of  the 
engine  caught  the  left  front  wheel  of  the 
truck,  and  he  was  thrown  out  and  rendered 
unconscious.    The  truck  was  wrecked  and  he 
was  Injured.    He  says: 

"I  could  not  see  the  train  sooner  than  I  did 
because  my  view  was  obstructed  by  houses  on 
the  south  side  of  the  street  and  trees  in  the 
yard  of  the  one  that  was  nearest  to  the  rail- 
way. I  was  going  at  a  speed  of  about  5  miles 
an  hour  when  I  passed  the  corner  of  Mrs. 
Parker's  fence  (the  last  lot  east  of  the  railway 
right  of  way).  On  the  south  side  of  the  street 
about  30  feet  east  of  the  crossing  at  that  point 
there  was  a  slight  decline  in  the  street  toward 
the  track.  The  water  runs  toward  the  track 
in  Valentine  street  east  of  the  railway  and 
west  of  it  No;  I  did  not  hear  any  whistle 
blow  nor  any  bell  ring  at  all  before  I  got  to 
the  crossing.  I  used  as  much  caution  as  I 
possibly  could  to  ascertain  if  a  train  was  com- 
ing. I  listened,  besides  looking  in  each  direc- 
tion.'* 

Messer  was  subjected  to  a  rigid  cross-ex- 
amination in  which  he  admitted  that  he  was 
familiar  with  the  crossing  there  and  knew 
that  a  train  might  be  passing  at  any  time. 
He  also  appeared  to  be  lesa  positive  about 
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having  reduced  the  speed  of  his  track  to  less 
ttmxt  0  miles  an  hour,  as  stated  by  him  In 
bis  direct  examination.    He  was  corroborat- 
ed by  the  Buckingham  boy  in  many  material 
respects.     That  witness  testified   that  the 
truck  on  which  they  were  riding  was  going 
at  about  8  miles  an  hour  until  they  got  with- 
in  30  or  40  feet  of  the  track,  when  Messer 
"slowed  down"  to  about  4  miles  an  hour,  or 
something    like    that.      He    did    not    know 
whether  Messer  looked  for  a  train  or  not; 
be  did  not  see  him  looking.    They  were  with- 
in 20  or  SO  feet  of  the  track  before  the  wit- 
ness  looked;    he  saw   the  train  before   he 
beard  it.    As  soon  as  he  saw  It  he  spoke  of 
it  to  Messer,  and  the  latter  tried  to  stop  and 
turned  down  the  track  towards  the  north. 
There  was  testimony  offered  by  the  appel- 
lant that  after  the  injury  Messer  had  stated 
to  other  parties  that  he  was  going  at  about 
lO   miles  an  hour  when  he  approached  the 
crossing.    He  was  also  contradicted  in  some 
otber  material  respects.     But  we  may  take 
it  as  undisputed  that,  had  Messer  looked  to 
bis  left  as  soon  as  he  passed  the  last  obstruc- 
tion  on  the  south  side  of  Valentine  street 
between  him  and  the  approaching  train,  he 
could  have  seen  the  train  in  time  to  have 
avoided  the  collision.    The  question  then  is: 
_  Was  his  failure   to  make  that  use  of  his  op- 
'  portunlty  contributory  negligence  as  a  mat- 
ter of  law?    We  are  of  the  opinion  that  it 
was  not.    It  seems  to  be  settled  in  this  state 
that  the  failure  of  one  to  look  and  listen  for 
a  train  when  attempting  to  cross  a  railroad 
track  cannot  under  all  circumstances  be  con- 
sidered contributory  negligence  as  a  matter 
of  law.    G.,  O.  ft  S.  F.  Ry.  Co.  v.  Wagley,  18 
Tex-  Civ.  App.  308,  40  S.  W?  538 ;    Frugla  ▼. 
Bailway  Co.,  36  Tex.  Civ.  App.  648|  82  S.  W. 
815;  G.,  C.  ft  S.  P.  Ry.  Co.  v.  Matthews,  99 
Tex.  160,  88  S.  W.  192 ;  G.,  H.  &  S.  F.  Ry.  Co. 
v.  Tlrres,  33  Tex.  Civ.  App.  §62,  76  S.  W.  806; 
M.p  K.  ft  T.  Ry.  Co.  of  Tex.  v.  Owens,  75  S.  W. 
579.    In  the  Wagley  Case  Justice  Finley  dis- 
cusses the  subject  of  contributory  negligence 
at  some  length,  and  his  conclusions  seem  to 
have  been  approved  by  the  Supreme  Court 
of  this  state  in  refusing  a  writ  of  error. 
In  this  case  Messer,  according  to  his  testi- 
mony, did  look  and  listen  for  a  train.    That, 
if  true,  was  some  care,  and  we  cannot  say  it 
was  less  than  an  ordinarily  prudent  person 
would  have  exercised  under  the  same  circum- 
stances.   Complaint  is  made  in  the  argument 
of  counsel  for  the  appellant  that  the  failure 
to  use  greater  precautions  than   are  here 
shown  by  those  attempting  to  cross  railway 
tracks  multiplies  accidents,  and  this  works 
hardships   upon   the  railway  companies  of 
.    this  state. .  The  answer  to  that  argument  Is 
that  a  railway  company  can  be  relieved  of 
liability  for  accidents  at  crossings  by  obey- 
ing the  law  in  using  the  care  that  is  required 
of  them.    We  cannot  presume  that  they  will 
be  held  responsible  for  the  consequences  of 
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injuries  which  they  inflict  when  the  proof 
shows  they  have  performed  their  duty  under 
the  circumstances. 

[2]  The  tenth  assignment  of  error  com- 
plains of  certain  remarks  of  the  court  made 
during  the  progress  of  the  trial.  The  bill  of 
exceptions  shows  that  when  the  trial  began 
the  rule  was  demanded,  and  the  witnesses 
then  present  in  the  courtroom  were  sworn 
and  given  the  usual  instructions.  The  de- 
fendant expected  to  use  some  witnesses  who 
were  not  then  present,  and  so  informed  the 
court  On  the  second  day  of  the  trial  It  was 
developed  on  the  cross-examination  of  one 
of  the  defendant's  witnesses  that  on  the 
night  before  the  attorneys  for  the  defendant 
had  assembled  in  a  room  at  the  hotel  a  num- 
ber of  witnesses  who  had  not  attended  the 
trial  the  day  before  and  had  not  been  sworn 
or  put  under  the  rule.  The  purpose  of  that 
meeting  was  to  interrogate  the  witnesses  and 
ascertain  what  their  testimony  would  be. 
There  was  also  in  the  room  one  witness  who 
had  been  sworn  and  put  under  the  rule  the 
day  before.  When  those  facts  were  disclosed, 
one  of  the  attorneys  for  the  appellee  object- 
ed to  the  testimony  of  the  witness  then  on 
the  stand,  upon  the  ground  that  the  rule  had 
been  violated.  He  further  moved  to  exclude 
the  testimony  of  all  witnesses  who  had  been 
present  at  that  meeting  and  criticized  that 
proceeding  as  a  violation  of  the  rule  itself. 
The  objection  was  overruled,  and  the  testi- 
mony admitted,  but  before  ruling  on  the  ob- 
jection the  court  made  the  following  observa- 
tion: 

"This  may  not  be  a  technical  violation  of  the 
rule,  in  that  the  witnesses  in  the  meeting  not 
having  been  present  in  court  had  not  been 
sworn  and  instructed  and  placed  under  the  rale, 
but  it  appears  to  me  that  there  has  been  a  vi- 
olation of  the  spirit  and  intent  of  the  rule." 

To  this  language  counsel  for  the  appel- 
lant excepted.  Later  in  the  proceeding  the 
court  Instructed  the  Jury,  at  the  Instance  of 
the  appellant,  to  disregard  and  not  consider 
the  remarks  made  by  the  plaintiff's  attorney 
in  charging  attorneys  for  the  appellant  with 
having  violated  the  rule  of  the  court,  and  the 
observations  of  the  court  that  the  rule  had 
been  in  spirit  violated,  telling  the  Jury  that 
those  remarks  and  observations  should  not 
and  could  not  be  taken  as  a  circumstance 
against  the  defendant  in  that  case.  We  are 
of  the  opinion  that,  even  if  the  remarks  of 
the  court  be  considered  as  Improper  under 
the  circumstances,  after  the  giving  of  the 
charge  requested  they  do  not  furnish  a 
ground    for    a    reversal    of    the   Judgment. 

[3]  It  is  also  contended  that  the  finding 
of  the  Jury  that  the  appellee  had  reduced  the 
speed  of  his  auto  to  6  miles  an  hour  when 
within  30  feet  of  the  railroad  was  unsup- 
ported by  the  evidence.  The  evidence  was 
conflicting  upon  that  issue,  but  is  sufficient 
to  sustain  the  finding  of  the  Jury. 
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[4]  It  Is  also  Insisted  that  the  verdict  for 
$8,500  was  excessive.  The  testimony  In  this 
case  shows  that  the  appellee  was  compara- 
tively a  young  man,  and  that  his  Injuries 
were  serious.  One  of  his  legs  was  broken, 
and  In  healing  was  half  an  Inch  shorter  than 
the  other.  He  received  several  other  bruises 
and  injuries  In  addition  to  the  broken  leg. 
According  to  his  testimony  and  that  of  oth- 
ers, he  suffered  much,  and  was  still  going  on 
crutches  at  the  time  of  this  trial,  about  a 
year  after  the  accident.  A  physician  who  ex- 
amined him  testified  that  the  appellee's  hip 
was  still  swollen,  and  there  were  various 
other  evidences  of  continued  Injury;  that 
while  the  fracture  had  healed,  the  limb 
would  never  be  as  good  as  It  was  before; 
that  In  his  opinion  It  would  be  a  long  time  he- 
fore  the  appellee  got  over  his  injuries,  if  he 
ever  did. 

We  do  not  feel  Inclined  to  disturb  the  ver- 
dict on  the  ground  that  it  is  excessive,  and 
the  Judgment  will  be  affirmed. 
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(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Jan.  21,  1920.    Rehearing  Denied 

Feb.  18,  1820.) 

■ 

X.  Libel  and  slandeb  «=»82,  88(1)— "Col- 
loquium" IDENTIFIES  PERSON  REFERRED  TO; 
"INNUENDO"  EXPLAINS  MEANING  OF  WORDS 
BY  REFERENCE  TO  ANTECEDENT  MATTES. 

In  an  action  for  libel,  an  "innuendo"  in 
pleading  is  an  explanation  of  defendant's  mean- 
ing in  the  alleged  libelous  words  by  reference  to 
some  antecedent  matter ;  its  office  being  to  aver 
the  meaning  of  the  language  of  the  publication 
of  which  complaint  is  made,  and  the  colloquium 
identifying  the  person  to  whom  it  was  intended 
to  be  applied.  _ 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Col- 
loquium; Innuendo.] 

2.  Libel  and  slander  «=>86(1)— Words  must 
be  capable  of  meaning  ascribed  bt  in- 
nuendo,   which   cannot   introduce   new 

MATTER. 

Alleged  libelous  words  must  be  capable  of 
the  meaning  ascribed  to  them  by  the  innuendo, 
the  use  of  which  can  never  change  the  import 
of  the  language  used;  moreover  it  cannot  in- 
troduce new  matter,  or  enlarge  the  natural 
meaning  of  the  words,  or  give  them  a  forced 
and  unreasonable  construction. 

3.  Libel  and  slandeb  <j=»32— Defamatory 
wobds  mat  be  actionable  feb  be  ob  be- 
cause of  special  damage. 

Defamatory  language  may  be  actionable  in 
itself  or  per  se,  or  may  be  actionable  only  on 
allegation  and  proof  of  special  damages  or  per 
quod. 


4.  Libel  and  slander  «=»33— Damages  pre- 
sumed FROM  LANGUAGE  ACTIONABLE  PES  SB, 
OTHERWISE  MUST  BE  PROVED. 

In  the  case  of  defamatory  language  action- 
able per  se,  damages  in  nonprivileged  matters 
are  conclusively  presumed,  but  in  actions  per 
quod  only  any  injury  resulting  from  the  use 
of  the  language  must  be  alleged  and  proved. 

5.  Libel  and  blander  «=»7(1),  10(1)— Ac- 
cusation OF  CRIME  OB  INCAPACITY  OR  MIS- 
CONDUCT OF  OFFICIAL  LIBELOUS   PER  SE. 

Printed  or  written  language  falsely  and 
maliciously  charging  crime  is  libelous  per  se, 
so  that  it  is  libelous  per  se  to  impute  to  an  offi- 
cer in  bis  official  character  incapacity,  fraud, 
dishonesty,  misconduct,  o'r  want  of  integrity, 
or  to  charge  that  he  has  been  induced  to  act  in 
his  official  capacity  by  a  pecuniary  or  other  im- 
proper consideration,  such  as,  if  true,  would  be 
ground  for  his  removal. 

6.  Libel  and  slander  *=>101(4)— Privileged 
publication  presumed  true  and  free 
from  malice. 

In  case  of  a  publication  privileged  under 
Rev.  St  1911,  art.  5697,  a  section  of  the  libel 
law,  there  is  a  presumption  it  was  free  from 
actual  malice  and  made  with  fairness  and  truth- 
fulness, nnd  on  plaintiff  asserting  otherwise  is 
devolved  the  burden  of  showing  the  falsity  and 
unfairness  of  the  publication,  and  that  the  pub- 
lisher was  moved  by  malice  or  ill  will  toward 
him. 

7.  Libel  and  slander  «=»71— Newspaper 
can  interpose  statutory  or  common  -law 
defenses. 

Any  newspaper  or  periodical  can  interpose 
any  defenses  to  a  civil  cause  for  libel  that  ex- 
isted at  common  law  or  otherwise,  in  addition 
to  the  defenses  enumerated  in  the  libel  law  (Rev. 
St  1911,  art  5095). 

8.  Libel  and  slander  «=»123(8)— Pbivilkm 
question  for  court. 

Whether  an  alleged  defamatory  publication 
is  privileged  or  nS  is  a  question  of  law  for  the 
determination  of  the  court  under  the  definition 
of  privileged  publications  given  in  Rev.  St. 
1911,  art  5597,  a  section  of  the  libel  law. 

9.  Libel  and  blander  «=»123(2)— Inferksck 
from  newspaper  publication  jury  ques- 
TION. 

In  an  action  for  libel  by  the  police  judge 
of  a  city  against  a  newspaper,  whether  a  natural 
and  legitimate  inference  could  be  drawn  from 
the  headlines  of  the  publication  that  the  chief  of 
police  and  police  judge  were  intended  to  be 
connected  with  a  charge  of  corruption  in  rela- 
tion to  suppression  of  gambling  and  prostitution 
made  by  an  army  officer  held  for  the  Jury. 

10.  Libel    and    slander    «J=»19— Libelous 

FART  OF  PUBIJCATION  AFFECTS  THE  WHOLE. 

If  any  part  of  a  newspaper  publication  wa« 
libelous  •of  city  officers,  the  whole  Was  a  libel; 
it  all  being  one  coherent  article  relative  to 
charges  against  the  city  and  officials  in  relation 
to  the  nonsuppression  of  gambling  and  prostitu- 
tion, made  by  army  officers.  


«=»For  other  oases  see  same  topic  and  KEY-NUMBER  In  all  KMT-Numbered  Digests  and  ladexaa 
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11.  Libel  and  slandeb  #=>48(2>— Privileged 
article  bt  newspapeb  relative  to  black- 
ness ob  cobbuption  of  cut  officials. 

Under  Rev.  St  1911,  art  6597,  rendering 
privileged  reasonable  and  fair  comment  on  acts 
of  public  officials,  etc.,  a  newspaper  article  rela- 
tive to  slackness  and  corruption  on  the  part  of 
the  chief  of  police  and  police  judge  of  a  city,  in 
failing  to  suppress  gambling  and  prostitution 
at  the  instance  of  army  officers,  held  privileged; 
proof  of  actual  malice  therefore  being  essential, 
and  not  inferable  from  the  falsity  of  the  charges 
alone. 

12.  Libel  and  slandeb  «J=»104(1)— Falsity 

OP  PRIVILEGED  COIOIUNIOATION  EVIDENCE  OF 
MALICE. 

The  falsity  of  a  privileged  publication  is  a 
circumstance  which,  taken  with  others,  may 
show  actual  malice. 

18.  Libel  and  slandeb  «=»51(1)— "Actual 
malice"  nece8sart  to  hbndeb  privileged 
publication  actionable. 

"Actual  malice"  is  necessary  to  render  a 
privileged  publication  actionable  libel,  implying  a 
wrongful  act  done  intentionally  or  with  evil 
intent  without  just  cause  or  excuse  or  as  the 
result  of  ill  will. 

14.  Libel  and  slandeb  *=»124(6)— Instbuo- 
tion  pbedioatlno  zxabllttt  fob  privileged 
publication  on  obos8  negligence  xebone- 

OUS. 

In  an  action  for  libel  by  the  polios  Judge 
of  a  dty  against  a  newspaper  on  account  of  its 
article,  privileged  under  Rev.  St  1911,  art 
5597,  charging  that  the  judge  and  chief  of  police 
had  been  lax,  or  corrupt  in  failing  to  suppress 
gambling  and  prostitution  at  the  instance  of 
army  officers,  an  instruction  in  relation  to  the 
defense  of  privilege,  which,  instead  of  speaking 
of  actual  or  express  malice  as  a  condition  to 
defendant  newspaper's  liability^  spoke  of  gross 
negligence,  and  predicated  liability  thereon,  was 
erroneous. 

Appeal  from  District  Court,  Bexar  County; 
J.  T.  Binder,  Judge. 

Suit  by  J.  Ed.  Wll&lns  against  the  Express 
Publishing  Company.  From  judgment  for 
plaintiff  defendant  appeals.  Reversed  and 
remanded. 

Denman,  Franklin  &  McGown  and  F.  O. 
Davis,  all  of  San  Antonio,  for  appellant 

J.  D.  Dodson  and  Lewrlght  &  Douglas,  all 
of  San  Antonio,  for  appellee. 

FLY,  C.  J.  This  Is  a  suit  for  damages  bas- 
ed on  allegations  of  the  publication  of  libel- 
ous matter,  Instituted  by  appellee  against  ap- 
pellant, which  resulted;  on  a  trial  by  jury,  in 
a  verdict  and  judgment  for  $15,000  actual 
and  96,000  punitory  damages  in  favor  of  ap- 
pellee. 

The  petition  declared  on  three  publications 
dated,  respectively,  December  23,  1917,  De- 
cember 28,  1917,  and  January  12,  1918.  The 
only  publication  submitted  to  the  jury  was 


EXPRESS  PUB.  CO.  v.  WXLKIN8  015 

(118  S.W.) 

that  of  December  28,  1917,  which  is  as  fol- 
lows: 


"Two  Local  Officers  Must  Go,  Verdict  of  Com- 
mittee on  Vice. 
Action  to  be  Recommended  to  Mayor  in  Exten- 
sive Report  to  be  Filed  During 
the  Present  Week. 

Drastic  Arraignment  of  Peace  Officers  Expected. 

After  Month  of  Diligent  Investigation  Commit- 
tee Finds  That  Charges  of  Corruption  Made 
by  Army  Officer  are  True— Threat  of  Mar- 
tial Law  if  Conditions  are  Not  Remedied. 

"The  Chief  of  Police  and  the  Police  Judge 
of  San  Antonio  must  go.' 

"This  is  the  dictum  of  the  citizens'  committee 
of  the  business  men  appointed  November  21  by 
Franz  Groos,  president  of  the  Chamber  of  Com- 
merce, to  investigate  vice  conditions  here.  That 
action  will  be  recommended  to  the  Mayor  in  an 
extensive  report  to  be  filed  this  week  by  that 
committee,  which  consists  of  Edwin  Chamber- 
lain, chairman,  Chester  Terrell,  secretary,  and 
L.  J.  Hart  R.  J.  Boyle,  and  W.  W.  Collier. 

"The  substance  of  the  committee's  report  is 
that  every  charge  recently  made  against  the 
public  officials  of  this  city  and  county  on 
November  21,  by  George  J.  Anderson,  Director 
of  the  Law  Enforcement  Division  of  the  War 
Department  Commission  on  Training  Camp  Ac- 
tivities, is  true.  Conditions  in  this  city,  the 
report  will  say,  are  shameful  and  should  not  be 
tolerated  longer.  And  responsibility  for  those 
conditions  is  placed  on  the  police  department 
Blame  will  be  placed  directly  on  the  Chief  of 
Police  and  it  is  probable  that  later  on  other 
officers  of  the  law  will  be  included  in  the  ac- 
cusations. 

"Edwin  Chamberlain,  chairman  of  the  citizens' 
committee,  said  last  night  that  San  Antonio 
should  be  prepared  for  a  shock  and  a  shakeup. 
'For  one  month  our  committee  has  been  work- 
ing almost  daily,'  Mr.  Chamberlain  said,  'we 
have  gone  into  every,  nook  and  cranny  of  the 
situation  here.  We  have  had  before  us  as  wit- 
nesses representatives  of  the  Department  of 
Justice,  the  United  States  Marshal,  captains  of 
the  city  police  and  the  military  police.  We 
have  the  evidence  and  our  report  will  consist  of 
cold,  hard  facts  which  no  body  can  refute  and 
we  have  shown  no  favor  in  compiling  our  re- 
port    We  will  show  no  favor  in  making  it' 

"Mr.  Chamberlain  was  asked  what  he  thought 
the  Mayor  would  do  about  the  report  His  re- 
ply, was:  'I  cannot  say  as  to  that  I  am  in- 
clined to  think  he  will  do  his  duty  and  clean 
up.  I  think  the  people  of  the  city  will  demand 
that' 

"One  of  the  moves  seriously  contemplated  not 
only  by  army  officers  but  by  representative  citi- 
zens, if  matters  complained  of  are  not  immedi- 
ately rectified,  is  to  ask  the  government  to  im- 
pose martial  law  on  the  city. 

"The  evidence  taken  by  the  city  will  show 
that  gambling,  prostitution,  and  bootlegging 
have  thrived  here  which  could  have  been  pre- 
vented. Mr.  Chamberlain  said  last  night  that 
gambling  had  been  pretty  well  suppressed,  it 
seemed.  Some  good  work  had  been  done  toward 
suppressing  the  activities  of  immoral  women. 
But  bootlegging  seems  to  be  thriving  still. 

"The  committee  expects  the  War  Department 
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to  do  just  what  is  threatened  to  do  if  San  An- 
tonio was  not  cleaned  up.  The  War  Depart- 
ment threatened  to  remove  the  camps  from 
around  this  city  and  permit  no  more  to  be  es- 
tablished here.  Already  action  has  been  taken 
in  that  direction.  In  a  recent  report  made  to 
the  Surgeon  General  by  Lieut.  E.  W.  Miller  it 
was  recommended  that  work  be  stopped  on 
Brooks  Field,  the  new  aviation  school.  Only 
intercession  by  business  men  who  made  favor- 
able promises  saved  tbe  field  to  the  city.  It  was 
stated  yesterday  by  high  law  enforcement  offi- 
cials representing  the  government  that  almost 
immediate  action  would  be  taken  by  the  War 
Department  if,  in  case  of  an  unfavorable  report 
by  the  citizens'  committee,  the  report  was  not 
acted  on. 

"One  section  of  the  committee's  report  to  Mr. 
Groos  that  is  favorable  to  the  city  as  regards 
law  enforcement  efforts  since:  the  mass  meeting 
November  21,  is  the  testimony  of  Col.  George 
A.  Skinner  of  the  base  hospital  that  diseases 
caused  by  vice  have  decreased  almost  60  per 
cent,  in  the  last  month. 

"Two  or  three  more  depositions  are  to  be 
taken  by  the  committee  before  the  report  is 
filed.  All  testimony  will  be  given  in  detail,  giv- 
ing names,  addresses,  and  citing  actual  instances 
of  law  violation. 

"One  of  the  most  recent  complaints  of  the 
military  police  in  regard  to  the  selling  of  liquor 
to  soldiers  is  that  two  saloons,  and  one,  especial- 
ly, is  such  a  large  violator  that  guards  have 
had  to  be  placed  in  front  of  them  to  keep  the 
bartenders  from  selling  them  liquors.  An  offi- 
cer said  yesterday  that  not  only  privates  but 
officers  had  been  taken  out  of  one  saloon  in  an 
intoxicated  condition." 

Through  the  first,  second,  third,  and  fourth 
assignments  of  error,  which  attack  the 
sufficiency  of  the  evidence,  It  Is  contended 
that  the  foregoing  publication  contained  no 
charge  of  corruption  made  against  appellee; 
the  charges  of  the  army  officer  referred  to 
being  In  regard  to  the  vice  situation  In  San 
Antonio ;  that  the  undisputed  evidence  shows 
that  the  article  was  a  reasonable  and  fair 
comment  or  criticism  of  the  vice  situation 
and  a  desire  to  obtain  a  correction  thereof; 
that  the  article  was  published  without  actual 
malice  and  as  a  public  duty;  and  that  the 
facts  contained  In  the  article  are  true  and 
the  comments  thereon  reasonable  and  fair. 

[1,  2]  Most,  If  not  all,  of  the  Innuendoes 
and  the  colloquium  drawn  from  the  publica- 
tion refer  to  charges  of  corruption  in  office, 
and  that  a  large  portion,  if  not  all,  of  the 
publication  was  directed  at  appellee  as  "po- 
lice judge."  An  innuendo  in  pleading  Is  an 
explanation  of  the  defendant's  meaning  by 
reference  to  some  antecedent  matter.  It  is 
the  office  and  function  of  the  Innuendo  to 
aver  the  meaning  of  the  language  of  the  pub- 
lication of  which  complaint  Is  made;  and 
colloquium  identifies  the  person  to  whom  it 
was  intended  to  be  applied.  The  words  must 
be  capable  of  the  meaning  ascribed  to  them 
by  the  innuendo,  and  the  use  of  it  can  never 
change  the  import  of  the  language  used.  The 
innuendo  cannot  introduce  new  matter  or  en- 


large the  natural  meaning  of  words,  or  give 
them  a  forced  and  unreasonable  construction. 
The  entire  office  and  purpose  of  Innuendo  is 
to  allege  the  meaning  of  the  language  pub- 
lished. Newell,  Slander  &  Libel,  if  751-753 ; 
17  Ruling  Case  Law,  gg  149-151,  pp.  395-397. 

[3-5]  Language  may  be  actionable  in  itself 
or  as  usually  named  per  se,  or  may  be  action- 
able only  on  allegation  and  proof  of  special 
damages  or  per  quod.  The  distinction  is  bas- 
ed on  a  rule  of  evidence;  the  difference  be- 
tween them  being  as  to  the  proof  required  as 
to  any  resulting  injury.  In  the  case  of  lan- 
guage actionable  per  se  damages  In  nonprlvl- 
leged  matters  are  conclusively  presumed,  but 
In  actions  per  quod  only  any  injury  resulting 
from  the  use  of  the  language  must  be  alleged 
and  proved.  17  R.  C.  L.  g  4,  p.  264.  Printed 
or  written  language  falsely  and  maliciously 
charging  crime  is  libelous  per  se,  and  so  it 
Is  libelous  per  se  to  Impute  to  an  officer  in 
his  official  character  Incapacity,  or  any  kind 
of  fraud,  dishonesty,  misconduct,  or  want  of 
integrity,  or  to  charge  that  he  has  been  in- 
duced to  act  in  his  official  capacity  by  a  pe- 
cuniary or  other  Improper  consideration, 
such  as  would  be  sufficient,  if  true,  to  cause 
removal  from  office.  Cotulla  v.  Kerr,  74  Tex. 
89,  11  S.  W.  1058,  15  Am.  St  Rep.  819;  Bee 
Pub.  Co.  V.  Shields,  68  Neb.  750,  94  N.  W. 
1029,  99  N.  W.  828. 

The  statute  (Rev.  St  1911,  art  5595)  de- 
fines libel  as  follows: 

"A  libel  is  a  defamation  expressed  in  printing 
or  writing,  or  by  signs  and  pictures,  or  draw- 
ings, tending  to  blacken  the  memory  of  the  dead, 
or  tending  to  injure  the  reputation  of  one  wbo 
is  alive,  and  thereby  expose  him  to  public 
hatred,  contempt  or  ridicule,  or  financial  injury, 
or  to  impeach  the  honesty,  integrity,  or  virtue, 
or  reputation  of  any  one,  or  to  publish .  the 
natural  defects  of  any  one  and  thereby  expose 
such  person  to  public  hatred,  ridicule,  or  finan- 
cial injury." 

As  said  by  this  court  In  Light  Pub.  Co,  v. 
Huntress,  199  S.  W.  1168: 

"This  definition  is  broad  enough  to  include 
any  case  of  libel  that  could  arise,  and  the  defini- 
tion was  intended  by  the  lawmakers  who  enact- 
ed the  law  of  1001  (Acts  27th  Leg.  c.  26)  to 
take  the  place  of  all  other  definitions  of  libel.' " 

Whenever  any  definition  given  in  text-book 
or  statute  conflicts  therewith  it  must  of 
course  give  way  to  the  statute.  It  is  also  pro- 
vided in  article  5596  that— 

"The  truth  of  the  statement  or  statements  in 
such  publication  shall  be  a  defense  to  such  ac- 
tion." 

In  article  5597,  however,  of  the  libel  law, 
four  classes  of  cases  are  named  In  regard  to 
which  a  publication  shall  be  deemed  privileg- 
ed and  shall  not  be  made  the  basis  of  any  ac- 
tion without  proof  of  actual  malice.  The  first 
Includes  proceedings  in  courts  of  justice  or 
any  other  official  proceedings  authorized  by 
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law;  the  second,  executive  or  legislative  pro- 
ceedings made  a  matter  of  record;  the  third, 
"a  fair,  true  and  Impartial  account  of  public 
meetings,  organized  and  conducted  for  public 
purposes  only,"  and  fourth,  "a  reasonable  and 
fair  comment  or  criticism  of  the  official  acts 
of  public  officials  and  of  other  matters  of 
public  concern  published  for  general  informa- 
tion." With  the  first  three  clauses  we  are  not 
concerned  in  this  case,  for  the  publication 
was  not  about  proceedings  In  a  court  of  jus- 
tice or  any  official  proceedings  In  the  admin- 
istration of  the  law,  nor  as  to  legislative  or 
executive  proceedings,  nor  as  to  any  public 
meeting  organized  and  conducted  for  public 
purposes  only;  but  the  publication,  if  libel- 
ous otherwise,  can  be  justified  only  on  the 
ground  that  it  was  a  reasonable  comment  on 
or  criticism  of  the  official  acts  of  the  appellee, 
or  that  it  was  a  fair  and  reasonable  comment 
on  or  criticism  of  a  matter  of  public  concern 
published  for  public  information.  The  latter 
portion  of  that  clause  is  very  broad  and  ex- 
pansive and  opens  up  a  fertile  field  for  inves- 
tigation. It  will  be  noted,  as  suggested  in 
the  Light-Huntress  Case,  that  no  absolute 
privilege  of  publication  la  granted  to  news- 
papers and  periodicals,  but  the  privilege  Is 
qualified  by  the  provision  that  it  will  be  de- 
stroyed by  "proof  of  actual  malice."  The 
publication  of  the  matters  named  in  the  stat- 
ute is  permitted  on  grounds  of  public  policy, 
for  the  purification  and  protection  of  the  pub- 
lic service  and  as  a  safeguard-  against  the 
corruption  or  inefficiency  of  public  servants. 
The  purity  of  society  and  the  preservation  of 
the  rights  of  the  citizens  demand  the  widest 
and  most  thorough  ventilation  of  the  public 
acts  of  public  officials,  who  are  In  theory,  and 
should  be  In  practice,  the  faithful  servants  of 
the  people,  and  when  publication  of  their  acts 
is  made  with  fair  comment  on  or  criticism  of 
such  acts,  untainted  by  actual  malice,  the 
publication  will  be  and  should  be  given  the 
full  protection  accorded  by  the  statute. 

[6,  7]  Every  publication  made  under  the 
four  clauses  of  the  statute  which  gives  them 
protection  and  Immunity  from  attack  makes 
them  privileged  publications,  carries  with  It 
the  presumption  that  they  are  free  from  ac- 
tual malice  and  made  with  fairness  and 
truthfulness,  and  on  him  who  asserts  other- 
wise Is  devolved  the  burden  of  showing  the 
falsity  and  unfairness  of  any  publication  of 
which  complaint  is  made,  and  that  the  pub- 
lisher of  the  same  was  moved  and  actuated 
by  malice  and  ill  will  towards  the  person 
complaining.  Without  "actual  malice"  back 
of  and  Inducing  a  publication  in  regard  to 
the  matters  named  ifl  the  statute  and  here- 
in pointed  out,  there  is  not  nor  can  be  any 
basis  for  damages.  Any  newspaper  or  peri- 
odical can  interpose  any  defenses  to  a  civil 
cause  for  libel  as  existed  at  common  law  or 
otherwise,  In  addition  to  the  defenses  enu- 
merated in  the  statute.    Article  5588,  Bev. 
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j  Stats.,  as  amended  in  1917  (Acts  1917,  c.  206, 
I  §  1  [Vernon's  Ann.  Civ.  St  Supp.  1918,  art. 
6698]). 

[I]  Whether  a  publication  Is  privileged  or 
not  Is  a  question  of  law  for  the  determination 
of  the  court,  under  the  definition  of  privileg- 
ed publications  given  In  the  statute.  Cotul- 
la  v.  Kerr,  hereinbefore  cited;  Railway  v. 
Floore,  42  S.  W.  607;  Cranfill  v.  Hayden,  22 
Tex.  Civ.  App.  656,  55  S.  W.  805;  Dickson  v. 
Lights,  170  S.  W.  834.  In  this  case,  however, 
which  is  probably  not  to  be  condemned,  the 
court  submitted  to  the  jury,  not  only  the 
question  as  to  the  publication  being  grossly 
negligent,  but  also  as  to  whether  it  was  a 
privileged  communication,  or,  in  other  words, 
whether  it  was  reasonable  and  fair  comment 
or  criticism  of  a  matter  of  public  concern. 
There  was  also  a  submission  as  to  whether 
the  publication  was  a  fair  comment  on  or 
criticism  of  the  official  acts  of  appellee,  and 
probably  this  was  justified  by  the  evidence, 
as  the  article  in  question  did  comment  on 
and  criticize  the  official  acts  of  appellee,  and 
was  also  devoted  to  giving  a  report  as  to  an 
Interview  with  a  member  of  a  committee 
which  it  seemed  had  been  investigating  con- 
ditions as  to  vice  In  the  city  of  San  Antonio, 
under  the  auspices'  of  the  Chamber  of  Com- 
merce. The  headlines  purport  to  give  a  res- 
ume or  synopsis  of  the  matter  contained  in 
the  report  The  first  Innuendo  of  any  impor- 
tance Is  as  to  the  statement  In  the  headlines 
that  the  committee  had  found  "that  charges 
of  corruption  made  by  army  officer  are  true" ; 
bat  there  is  no  allegation  as  to  what  the 
charges  were  or  at  whom  they  were  directed. 
The  innuendo  Is  that  the  publication  falsely 
implied  that  appellee  had  been  charged  with 
corruption  and  that  an  Investigation  had 
found  the  charge  true.  The  Innuendo  raised 
a  question  of  fact  for  the  jury,  and  it  becomes  ' 
necessary  to  Investigate  the  reports  made  by 
an  army  officer. 

The  statement  of  facts  discloses  that  Capt 
George  J.  Anderson  of  the  United  States 
Sanitary  Corps  appeared  before  the  Chamber 
of  Commerce  of  the 'city  of  San  Antonio  and 
charged  that  the  city  authorities,  had  failed 
"to  keep  their  pledges  to  the  War  Department 
In  the  matter  of  the  suppression  of  gambling, 
illegal  sale  of  liquors,  and  also  the  suppres- 
sion of  prostitution."  The  officer  stated  that 
he  did  not  know  appellee  and  had  never  at- 
tended any  trial  in  the  corporation  court. 
One  charge  made  against  appellee  by  the  offi- 
cer was  that  in  which  he  stated  that  the  bad 
conditions  in  San  Antonio,  he  believed,  were 
partly  due  to  the  leniency  of  his  sentences  of 
offenders  In  the  corporation  court  The  un- 
contradicted evidence  of  appellee  showed 
that  he  was  very  lenient  In  sentencing  pros- 
titutes and  in  suspending  their  sentences. 
Appellee  swore  that  no  charges  of  corruption 
were  made  against  him,  nor  does  it  appear 
that  such  charge  was  made  against  any  one ; 
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the  charge  appearing  to  be  a  want  of  activ- 
ity, and  of  leniency  in  enforcing  the  law. 
The  evidence  clearly  showed  that  gambling, 
prostitution,  and  illegal  traffic  in  intoxicating 
liquors  was  prevalent  in  San  Antonio  at  the 
time  the  publication  in  question  was  made, 
and  that  the  mayor  had  requested  the  inflic- 
tion of  more  severe  punishment  by  appellee 
in  the  corporation  court.  The  committee  of 
Investigation  made  no  charges  of  corruption 
against  the  appellee,  but  merely  condemned 
the  leniency  of  the  fines  imposed  by  him,  and 
suggested  that  a  successor  be  appointed  with 
different  views.  The  committee  sustained 
the  charge  of  corruption  as  to  the  city,  but 
not  as  to  the  officers,  and  disclaimed  any  per- 
sonal charges  against  the  appellee  in  his 
capacity  as  judge  of  the  corporation  court 
All  the  charge  made  against  appellee  as  judge 
was  leniency  and  not  corruption. 

[1, 10]  No  charge  of  corruption  having  been 
made  by  any  army  officer  or  any  one  else 
against  appellee,  the  inquiry  arises:  Is  it  a 
reasonable  and  natural  Innuendo  from  the 
statement,  "after  a  month  of  diligent  investi- 
gation committee  finds  that  charges  of  cor- 
ruption made  by  army  officer  are  true,"  that 
It  was  intended  to  charge  appellee  with  cor- 
ruption? The  foregoing  statement  was  pre- 
ceded by  the  assertion  that  the  verdict  of  the 
committee  was  that  two  local  officers  must 
go  and  that  action  as  to  them  on  the  part  of 
the  mayor  would  be  recommended  and  that 
there  would  be  a  drastic  arraignment  of 
peace  officers,  and  the  charge  as  to  corruption 
being  sustained  was  followed  by  the  state- 
ment: "The  chief  of  police  and  the  police 
judge  of  San  Antonio  must  go."  The  larger 
portion  of  the  headlines  was  devoted  to  the 
contemplated  action  in  regard  to  two  officers 
whose  identity  was  fully  and  clearly  fixed 
by  the  comment  on  the  synopsis  of  the  in- 
tended report  by  a  member  of  the  committee. 
The  question  would  then  arise:  Can  a  nat- 
ural .and  legitimate  inference  be  drawn  from 
the  headlines  of  the  publication  that  the  city 
officers  were  intended  to  be  connected  with 
the  charge  of  corruption  made  by  an  army 
officer?  We  think  it  was  sufficient  to  raise 
a  question  of  fact  to  be  determined  by  a  jury. 
If  there  was  no  charge  of  corruption  made 
by  the  army  officer  as  against  appellee,  the 
Jury  might  find  in  spite  of  that  fact  that  the 
publication  intended  to  charge  that  it  did, 
and  that  would  Intensify  the  Injustice  of  the 
charge,  and  might  raise  the  question  of  actu- 
al malice.  If  any  part  of  the  publication  was 
libelous,  that  would  render  the  whole  a  libel. 
Cranfill  v.  Hayden,  97  Tex.  544,  80  S.  W.  609. 
We  overrule  the  first  four  assignments  of 
error. 

[11,12]  The  statute  makes  "a  reasonable 
and  fair  comment  or  criticism  of  the  official 
acts  of  public  officials  and  of  other  matters 
of  public  concern  published  for  general  in- 
formation" a  privileged  publication,  and  pro- 


vides that  it  "shall  not  be  made  the  basis  of 
any  action  for  libel  without  proof  of  actual 
malice."  Clearly,  the  publication  forming 
the  basis  of  this  action  is  one  of  statutory 
privilege,  and  no  damages  could  be  recovered 
without  proof  of  actual  malice,  which  must 
be  proved,  and  cannot  be  inferred  from  their 
falsity  alone.  Bradstreet  v.  Gill,  72  Tex. 
121,  9  S.  W.  753,  2  I*  R.  A.  405,  13  Am.  St 
Rep.  7S8;  Laughlln  v.  Schnltzer,  106  S.  W. 
908.  Of  course  the  falsity  of  the  publication 
might  be  a  circumstance  which,  taken,  with 
other  circumstances,  might  show  actual  mal- 
ice. 

[11,14]  The  court  submitted  the  issue  to 
the  jury,  both  negatively  and  affirmatively, 
as  to  the  publication  being'  a  reasonable  and 
fair  comment  and  criticism  of  official  acts 
or  a  matter  of  public  concern,  and  in  the 
third  paragraph  of  the  charge  instructed 
the  Jury  that  if  the  publication  was  libelous 
and  was  a  fair  and  reasonable  comment  or 
criticism  of  appellee's  official  acts,  or  on  a 
matter  of  public  concern,  but  that  appellant 
was  guilty  of  gross  negligence  in  publishing 
it,  then  the  verdict  should  be  for  appellee 
for  such  damages  as  he  may  have  sustained. 
In  the  fourth  paragraph  gross  negligence,  as 
used  by  the  court,  was  denned  as: 

"That  the  publication  and  circulation  of  said 
article  by  defendant  was  done  in  such  manner 
and  under  such  circumstances  as  to  show  a 
reckless  disregard  on  the  part  of  defendant 
towards  the  rights  of  plaintiff,  and  so  wholly 
without  care  as  to  indicate  an  entire  disregard 
of  the  consequences  to  plaintiff  that  might  fol- 
low from  the  publication  and  circulation  of  said 
article." 

The  statute  uses  the  words  "actual  mal- 
ice," not  "gross  negligence,"  and  yet  the 
word  "malice"  is  not  mentioned  in  the 
charge,  nor  a  definition  of  it  attempted. - 
Gross  negligence  is  not  necessarily  malice, 
but  it  may  under  certain  circumstances  be 
an  element  of  malice,  just  as  any  other  cir- 
cumstance might  Indicate  it,  such  as  strong 
political  feeling  or  contempt.  It  would  not 
be  as  strong  an  element  as  hatred  or  ill  will, 
for  either  alone  could  form  a  sufficient  basis 
for  a  charge  of  malice.  In  charging  a  Jury 
as  to  matters  defined  by  the  statute  it  is  best 
to  use  the  words  employed  by  the  statute, 
and  no  word  is  more  appropriate  in  an  in- 
struction as  to  what  constitutes  privileged 
matter  than  the  language  of  the  statute. 
"Gross  negligence"  is  not  used  in  the  statute, 
and  it  is  not  proof  of  "gross  negligence"  that 
will  render  a  publication,  otherwise  privi- 
leged, a  basis  for  damages,  but  the  statute 
provides  that  it  must 'be  proof  of  "actual 
malice."  And  in  this  connection  it  must  be 
kept  in  mind  that  it  is  actual  or  express  mal- 
ice that  must  be  proved,  and  not  that  which 
may  be  implied.  It  means  a  wrongful  act, 
done  Intentionally  or  with  evil  intent,  with- 
out Just  cause  or  excuse  or  as  the  result  of 
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ill  will  R.  a  L.  H  63,  64,  and  authorities 
in  foot  notes.  It  might  possibly  be  that,  If 
an  actionable  crime  is  charged  against  a  per- 
son in  connection  with  a -privileged  publica- 
tion, proof  of  that  fact  might  be  proof  of  ac- 
tual malice,  which  is  malice  in  fact  or  ex- 
press malice.  We  are  disposed,  however,  to 
hold  in  this  case  that  malice  could  not  be  In- 
ferred but  must  be  proved.  This  seems  to 
be  the  ruling  in  Belo  v.  Fuller,  84  Tex.  460, 
19  S.  W.  616,  31  Am.  St  Rep.  75,  where,  after 
holding  that  the  publication  charged  a 
crime,  It  was  held: 

"When  the  nature  of  the  charge  is  actionable, 
as  in  this  case,  the  law  will  assume,  if  the  pub- 
lication is  unauthorized,  that  the  plaintiff  has 
been  injured  in  his  character  and  feelings;  and 
evidence  of  damages  in  this  respect  is  tot  re- 
quired, as  the  law  will  presume  that  such  lost 
resulted." 

However  that  may  be,  In  this  case  the  law 
stamped  the  publication  made  by  appellant 
as  privileged,  and  no  damages  can  be  recov- 
ered without  actual  malice.  It  is  true  that 
in  the  case  of  Galveston  Tribune  v.  Johnson, 
141  S.  W.  302,  it  was  held  that  a  publication 
cannot  be  privileged  If  untrue,  but  no  such 
language  can  be  found  In  the  statute.  It 
does  not  say  that  a  publication  shall  be 
deemed  privileged,  and  shall  not  be  made  the 
basis  of  any  action  for  libel  without  proof 
of  its  falsity  or  actual  malice.  The  ruling 
in  the  case  cited  was  not  necessary  to  a  prop- 
er decision  of  the  case,  for  it  is  stated  that 
actual  malice  was  proved.  The  falsity  of 
a  publication  might  be  taken  as  a  circum- 
stance, along  with  others,  to  show  actual 
malice,  but  that  fact  dlone  would  not  be  suffi- 
cient. Speaking  of  privileged  publications, 
it  was  said  in  Railway  v.  Richmond,  73  Tex. 
568,  11  S.  W.  555,  4  L.  R.  A.  280,  15  Am.  St 
Rep.  794: 

"In  such  cases,  although  the  statements  made 
may  have  been  untrue,  malice  cannot  be  im- 
plied from  the  fact  of  publication  and  to  sustain 
an  action  in  which  the  existence  of  evil  motive 
must  be  proved." 

See,  also,  Trimble  v.  Morrish,  152  Mich. 
624,  116  N.  W.  457,  16  L.  R.  A  (N.  S.)  1017. 
The  basis  of  damages  in  cases  like  this  is 
proof  of  actual  malice  not  the  falsity  of  the 
statements  and  not  gross  negligence. 

The  very  use  of  the  word  "negligence" 
would  have  a  tendency  to  mislead  any  aver- 
age Jury,  for  most  of  them  have  well-deflned 
ideas  of  negligence,  and  no  definition  of  it,  no 
matter  how  qualified  by  an  adjective,  would 
rid  their  minds  of  their  preconceived  ideas. 
We  have  seen  no  definition  of  actual  malice 
that  conforms  to  that  given  by  the  court, 
which  introduced  a  word  and  a  definition 
different  from  that  given  in  the  statute;  and 
the  Jury  was  not  informed  that  they  should 
find  for  appellee  if  actual  malice  had  caused 
appellant  to  make  the  publication,  but  that 
they  so  find  if  appellant  "was  guilty  of  gross 
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negligence."  That  may  have  constituted  an 
element  to  make  up  the  constituents  of  mal- 
ice under  proper  evidence,  but  It  is  not  ac- 
tual malice  as  used  In  the  statute.  Negli- 
gence might  be  evidence  of  malice  but  not 
malice  itself,  and  could  not  take  the  place 
of  the  actual  malice,  proof  of  which  is  pro- 
vided for  in  the  statute. 

Actual  malice  may  appear  from  a  general 
violation  of  the  right  consideration  due  to 
all  mankind,  which  may  not  be  personally 
directed  against  any  one,  but  that  would  not 
be  gross  negligence.  Malice  is  the  gist  or 
the  main  point  on  which  an  action  of  libel 
rests,  and  its  meaning  must  not  be  obscured 
or  changed  so  as  to  be  calculated  to  mislead 
a  Jury.  In  the  cases  depended  upon  by  ap- 
pellee none  of  them  were  on  publications 
made  privileged  by  law,  where  actual  malice 
must  be  proved  and  not  Inferred  or  presumed. 
The  charge  is  Justified  by  appellee  on  the 
ground  that  it  was  copied  from  the  case  of 
Chronicle  v.  Quinn,  184  S.  W.  669,  which  did 
not  come  under  the  privileged  communica- 
tions named  in  the  statute,  and  which  was 
not  used  in  connection  with  actual  damages, 
but  in  regard  to  exemplary  damages.  Malice 
had  been  defined  as  to  actual  damages.  Neg- 
ligence cannot  take  the  place  of  actual  mal- 
ice. The  inference  to  be  drawn  from  the  proof 
of  gross  negligence  cannot  be  substituted  for 
proof  of  actual  malice  so  as  to  destroy  the 
immunity  from  damages  given  to  a  privi- 
leged publication.   The  charge  was  erroneous. 

The  court  could  not  present  the  issue  as 
to  libel  through  a  privileged  publication 
without  at  least  Instructing  the  Jury  that 
such  libel  could  not  exist  without  proof  of 
actual  malice;  and  If  that  had  been  done 
there  might  be  some  merit  in  the  contention 
that  error  as  to  the  charge  could  not  be  sus- 
tained unless  a  definition  of  malice  was  re- 
quested. The  trial  court  not  only  did  not 
mention  actual  malice  in  the  charge  but  in- 
structed the  jury  as  to  gross  negligence  and 
told  them  to  base  their  verdict  on  proof  of 
that  action  by  appellant  An  objection  was 
made  to  the  charge  on  the  ground  that  gross 
negligence  would  not  constitute  malice.  Spe- 
cial charge  No.  26  drew  attention  to  the  fact 
that  the  Jury  had  not  been  Instructed  in  ac- 
cordance with  the  language  of  the  statute, 
but  it  was  refused  and  no  change  made  in 
the  court's  charge.  The  special  charge  did 
not  define  actual  malice,  but  it  at  least  told 
the  Jury  that  the  publication  was  privileged 
and  without  proof  of  actual  malice  the  verdict 
should  be  for  appellant  Actual  malice  was 
eliminated  from  the  trial  of  the  cause.  There 
was  no  evidence  of  negligence,  gross  or  other- 
wise, in  the  proceedings. 

We  have  considered  every  question  deemed 
of  any  importance  in  the  briefs,  and  conclude 
that  for  the  reasons  herein  given,  the  judg- 
ment should  be  reversed  and  the  cause  re- 
manded. 
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GORED  r.  TJVALDB  NAT.  BANK. 
(No.  6820.) 

(Court  of  OWil  Appeals  of  Texas.    San  Antonio. 
Jan.  21,  1920.    On  Motion  for  Re- 
hearing, Feb.  10,  1020.) 

1.  Evidence  <s=»136(l)  —  Or  othes  fraudu- 
lent ACTS  COMPETENT  ON  ISSUE  OF  INTENT. 

When  the  intent  with  which  a  fraudulent 
act  ia  done  becomes  material,  it  is  competent 
to  resort  to  other  fraudulent  acts,  precisely  simi- 
lar, to  ascertain  the  real  purpose  moving  the 
perpetrator  of  the  wrong,  by  measuring  him  by 
the  standard  of  his  similar  frauds  connected  in 
point  of  time  with  the  transaction  under  in- 
vestigation, systematically  indulged  in  by  him 
with  respect  to  other  parties  similarly  situated. 

2.  Evidence  <8=135(1)— Testimony  as  to 
fraudulent  entries  in  books  bt  bank 
cashier  not  connected  with  defendant 
irrelevant. 

In  a  bank's  suit  on  a  note,  wherein  defend- 
ant maker  did  not  claim  that  Us  signature  was 
forged,  but  only  that  the  amount  written  in  by 
the  bank's  cashier,  who  had  full  authority  from 
defendant  to  fill  such  blank  to  cover  an  over- 
draft, was  fraudulent,  testimony  of  a  witness 
that  other  fraudulent  entries,  unconnected  with 
defendant  and  his  note,  were  found  in  the  books 
of  the  bank,  and  had  been  made  by  the  cashier, 
held  inadmissible  as  irrelevant. 

8.  Evidence  «=»317(4)— Testimony  not  fbom 
personal  knowledge  as  to  what  books 
of  bank  showed  inadmissible  as  hear- 
SAY. 
In  a  bank's  suit  on  a  note  given  to  cover 
overdrafts,  defendant  claiming  that  the  cashier 
of  the  bank  had  fraudulently  filled  in  the  amount 
of  the  note,  which  had  been  left  blank,  testi- 
mony of  a  witness,  not  from  personal  knowl- 
edge, but  as  to  what  the  books  of  the  bank  pur- 
ported to  show,  as  to  forgeries  and  false  en- 
tries in  respect  to  the  accounts  of  third  persons 
made  by  the  cashier,  held  inadmissible  as  hear- 
say. 

4.  Bills  and  notes  «j=»502— Indictments 
against  bank  officer  for  forgery  inad- 
missible in  bank's  action  on  note. 

In  suit  by  a  bank  on  a  note  given  to  cover 
overdrafts,  defendant's  claim  being  that  he  had 
signed  the  note  in  blank,  but  that  the  cashier 
of  the  bank  had  acted  fraudulently  in  filling 
in  the  particular  amount,  indictments  against 
such  bank  cashier  for  forgery  were  not  admis- 
sible at  defendant's  instance. 

5.  Bills  and  notes  «=»538(5)— Sufficient 
charge  on  burden  of  proof,  where  signa- 
ture in  blank  is  admitted,  but  fraudu- 
lent filling  in  of  amount  alleged. 

In  a  bank's  suit  on  a  note  which  defendant 
maker  admitted  signing  in  blank,  pleading  non 
est  factum,  and  seeking  to  avoid  his  admission 
of  signature  by  pleading  a  fraudulent  filling  in 
of  the  amount  of  the  note  by  the  cashier  of  the 
bank,  charge  that,  where  the  maker  denies  ex- 
ecution under  oath,  plaintiff  has  the  burden  of 
proof,  but,  where  the  maker  admits  the  signa- 
ture in  a  plea  of  non  est  factum,  the  burden  to 
prove  it  was  fraudulently  filled  out  is  on  him 
was  sufficient. 


6.  Bills  and  notes  «=>492— Burden  oh  icak- 
eb,  pleading  non  est  factum,  but  adiot- 
ting  signature,  to  show  injury  thbod6h 
fraudulent  filling  in  of  amount. 

In  a  bank's  suit  on  a  note  admittedly  signed 
in  blank  by  defendant  maker,  claiming-  that 
the  cashier  of  the  bank  had  fraudulently  filled 
in  an  improper  amount,  the  burden  was  on  de- 
fendant, who  pleaded  non  est  factum,  admitting 
the  signature  of  the  note,  but  seeking  to  avoid 
it,  to  show  how  he  had  been  injured. 

7.  Trial  *=>205— Duty  of  court  to  instruct 
on  burden  of  proof  on  bequest. 

A  court  which  has  not  instructed  on  the 
burden  of  proof  should  do  so  on  request,  if  nec- 
essary for  the  better  aid  and  guidance  of  the 
jury,  though  special  issues  have  been  framed 
for  a  finding  so  as  to  indicate  the  harden. 

8.  Bills  and  notes  <8=>492— Burden  to 
prove?  note  when  want  of  consideration 
is  denied. 

When  the  want  of  consideration  of  a  note  is 
denied  under  oath,  the  burden  to  prove  the  note 
is  on  plaintiff  payee. 

9.  Trial  «=»852(1)— Issues  subktttsd  in 
suit  on  note  held  sufficiently  plain. 

In  a  bank's  suit  on  a  note,  the  larger  of 
two,  claimed  to  have  been  signed  and  delivered 
as  a  renewal  of  the  smaller,  defendant  maker, 
claiming  that  he  had  signed  the  larger  note  in 
blank,  and  that  the  cashier  of  the  bank  had 
fraudulently  filled  in  the  amount  without  au- 
thority, the  issues  submitted  whether  the  larger 
note  was  delivered  as  a  renewal,  and  whether 
It  was  fraudulently  filled  out  without  defendant 
maker's  authority,  were  plain  and  sufficient 

10.  Trial  <t=»350(l)— Refusal  of  special  is- 
sue ON  PREPONDERANCE  OF  EVIDENCE  PROP- 
ER. 

In  a  bank's  suit  on  a  note,  where  the  trial 
court  had  sufficiently'  defined  where  the  burden 
of  proof  on  the  issues  rested,  it  did  not  err  in 
refusing  defendant's  requested  special  issue, 
whether  the  bank  had  shown  by  a  preponderance 
of  evidence  that  the  note  renewed  by  that  in 
suit  was  executed  by  defendant  or  by  his  au- 
thority. 

11.  Bills  and  notes  cj=»517— Note  properlt 

SIGNED  PRIMA  FACIE  EVIDENCE  OF  EXECUTION 

AND    CONSIDERATION. 
A  note,  properly  signed  and  delivered  by  i 
party,  is  prima  facie  evidence  of  its  due  execu- 
tion, as  well  as  its  consideration. 

12.  Banks  and  banking  «=>102— Cashjkb. 
filling  in  blank  notes  given  to  coveb 
overdrafts,   acts  for  customer  and  k0t 

FOR  BANK. 

Where  a  bank's  customer  made  out  blank 
notes  to  cover  overdrafts,  in  filling  in  such  notes 
for  the  amount  of  the  overdrafts  the  bank's 
cashier  was  agent  for  the  customer,  and  not 
for  the  bank. 

13.  Banks  and  banking  «=»116(1)— Patb 
bank  without  burden  to  establish  agex- 
cy  of  cashier  to  fill  in  note  signed  rt 
customer  to  cover  overdraft. 

Where  a  bank  knew  the  agency  its  customer 
had  established  for  its  cashier  to  fill  in  a  note 
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signed  in  blank  by  the  customer  to  cover  over- 1 
drafts,  in  ita  suit  on  the  note  the  bank  had  no 
harden  to  establish  the  relation  of  agency  be- 
tween the  customer  and  its  cashier;  the  only 
fact  to  be  established  being  whether  the  amount 
of  the  note  was  filled  in  correctly  by  the  cashier. 

On  Motion  for  Rehearing. 
14.  Banks  and   banking   <J=»102— Acts   <w 

CASHIEB  BETOND    SCOPE   OF  ATJTHOBITT   NOT 
BINDING. 

The  cashier  of  a  bank  having  large  authority 
is  an  agent  of  the  bank  within  the  scope  of  his 
authority,  but  when  he  exceeds  it  the  bank  will 
not  be  bound. 

IB.  Banks   and    banking   «=»116(6)— Bank 

changeable  with  iktobxati0n  ojf  oashxcb 

filling  in  blank  note  to  oovkb  0ustom- 

kb's  ovxbdrafts. 

If  a  bank's  cashier  exceeded  his  authority 

from  the  bank  in  writing  in  a  false  amount  in 

a  blank  note  given  by  the  bank's  customer  to 

cover  overdrafts,  the  customer  could  defeat  the 

bank's    suit   on   the   note   for   such   improper 

amount,  the  bank  being  chargeable  through  its 

cashier  in  preference  to  the  customer,  who  was 

not  benefited  by  the  dual  ngoncy  of  the  cashier 

for  himself  and  the  bank. 

Appeal  from  District  Court,  Uvalde  Coun- 
ty; Joseph  Jones,  Judge. 

Action  by  the  Uvalde  National  Bank 
against  Cnas.  E.  Ooree.  From  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Dltzler   H.   Jones    and    L.    Old,    both   of 
Uvalde,  for  appellant. 
Martin  &  Martin,  of  Uvalde,  for  appellee. 

COBBS,  J.  This  suit  was  to  recover  on  a 
note  against  appellant  for  the  sum  of  $3,038, 
dated  November  1,  1918,  payable  four  months 
after  date  with  10  per  cent,  attorney's  fees. 
The  bank  went  into  liquidation  because  of.  in- 
solvency caused  by  the  alleged  defalcations 
and  embezzlements  of  its  cashier,  F.  J. 
Kheiner.  It  was  submitted  on  special  issues, 
and  the  Jury  found  in  favor  of  appellee,  and 
Judgment  entered'  for  amount  of  note  sued 
lor  in  favor  of  appellant  The  appellant  de- 
fended by  presenting  general  demurrer,  gen- 
eral denial,  plea  of  non  est  factum,  and  want 
of  consideration. 

The  main  Issues  grow  out  of  the  fact  that 
because  appellant  was  a  customer  of  said 
bank  having  Its  domicile  In  Uvalde  and  resid- 
ing in  Sabinal  It  was  inconvenient  for  him  to 
arrange  payments  of  or  execute  notes  to  pro- 
tect overdrafts  as  they  in  the  course  of  bis 
business  occurred  from  time  to  time.  There- 
fore, at  the  suggestion  of  F.  J.  Rheiner,  the 
cashier  of  said  bank,  appellant  received  from 
him  a  number  of  the  blank  checks  of  the  bank 
with  the  understanding  as  appellant  received 
notices  of  overdrafts  he  would  sign  blank 
note  and  mail  to  Kheiner,  who  was  authoriz- 
ed for  him  to  fill  in  the  amount  and  hold  in 


the  bank  until  it  could  be  arranged  either  by 
payment  or  renewal  notes.  This  arrange- 
ment went  along  for  a  while,  until  the  bank 
refused  to  carry  appellant  any  further,  and 
required  security,  which  he  gave,  with  bis 
father,  in  a  note  for  $8,916.82,  which  appel- 
lant claims  embraces  all  his  Indebtedness  to 
the  bank  at  the  time.  At  that  time,  appellant 
insisted  upon  a  statement  from  the  bank 
showing  his  Indebtedness  and  the  outstand- 
ing notes,  which  he  never  received  to  his  sat- 
isfaction, nor  was  he  shown  all  the  notes 
signed  by  him,  the  amounts  of  which  were 
Intended  to  be  embraced  in  the  said  big  note. 
He  never  denied  bis  signature  to  his  notes, 
but  denied  the  amount  written  on  note  sued 
on  and  also  denied  the  authority  to  fill  in  the 
amount  of  renewal  note;  the  authority  being 
limited  to  overdrafts. 

The  real  issue  in  the  case  was  about  the 
two  notes  held  by  the  bank.  One  was  for 
$2,940,  and  the  note  sued  on  for  $3,038,  the 
appellant  denying  in  toto,  and  the  appellee 
affirming,  that  the  $3,038  was  the  renewal  of 
the  former  note. 

The  said  Rheiner  having  absconded,  and 
there  being  a  sharp  issue  of  fact  between  the 
parties  as  to  the  validity  of  the  note  sued  on, 
appellant  sought  to  make  proof  of  various 
false  entries  and  forgeries  in  the  books  and 
accounts  of  other  parties  in  no  way  connect- 
ed with  defendant's  account,  which  the  court 
would  not  permit,  to  which  ruling  of  the 
court  the  appellant  excepted. 

[1-8]  The  appellant's  first  assignment  is: 

"The  court  erred  in  sustaining  the  objections 
made  by  the  plaintiff  to  questions  seeking  to 
elicit  from  the  witness  Jake  Schwartz  testi- 
mony to  the  effect  that  since  the  Uvalde  Na- 
tional Bank  closed,  which  was  on  January  8, 
1919,  that  he  had  been  working  at  said  bank,  in 
connection  with  one  Smith,  who  was  a  United 
States  Department  of  Justice  man,  an  expert 
accountant,  and  that  they  found  quite  a  large 
number  of  false  entries  and  forgeries  of  various 
people,  which  said  number  of  false  entries  and 
forgeries  amounted  to  1,018,  which  were  placed 
on  the  books  and  records  of  the  bank,  bnt  the 
court  sustained  the  objections  of  the  plaintiff 
that  the  same  was  irrelevant  and  immaterial 
and  conld  serve  no  purpose  in  the  case,  all  of 
which  more  fully  appears  by  reference  to  de- 
fendant's bill  of  exception  No.  22." 

Appellant's  first  proposition  is  to  the  ef- 
fect: In  an  action  by  and  between  the  par- 
ties, where  the  act  complained  of  is  fraudu- 
lently done,  it  Is  permissible  to  show  other 
similar  fraudulent  acts  done  by  the  party 
about  the  same  time,  as  bearing  on  the  ques- 
tion of  intent  with  which  the  party  did  the 
act  by  which  it  is  sought  to  bold  the  defend- 
ant liable,  similar  in  its  nature. 

The  bill  of  exception,  though  quite  volumi- 
nous, we  copy  parts  thereof  as  follows: 

"That  at  the  beginning  of  the  trial  it  was 
agreed  that,  on  account  of  the  books,  ledgers, 
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records,  and  accounts  of  the  plaintiff  bank  cov- 
ering so  many  pages  and  being  so  voluminous, 
the  witnesses  should  be  permitted  to  state  in  a 
shorthand  rendition  of  the  facts  what  the  books 
showed,  and  that  the  plaintiff  in  the  case  placed 
as  a  witness  In  their  behalf  Jake  Schwartz  on 
the  stand,  and  on  cross-examination  he  was 
called  on  to  produce  the  said  books  of  the  bank, 
together  with  the  ledgers,  accounts,  records  of 
the  transaction  of  the  said  bank,  of  which  he 
then  and  there  had  custody  of  as  "liquidating 
agent  of  the  bank,  which  had  closed  its  doors 
on  January  8,  1910,  and  was  called  on  to  ex- 
hibit the  said  books,  etc.,  all  of  which  said  re- 
quest the  said  witness  complied  with,  for  the 
purpose  of  showing  forgeries  and  false  entries 
thereon  made  by  F.  J.  Rheiner  during  the  time 
that  he  was  cashier  of  the  plaintiff  bank,  and 
particularly  during  the  time  covering  the  years 
of  1917  and  1918,  with  reference  to. the  accounts 
of  others  than  that  of  the  defendant  C.  E. 
Goree. 

"By  the  said  witness  of  the  plaintiff  the  de- 
fendant would,  after  having  gone  through  de- 
fendant's account  fully,  and  having  gone  over  and 
through  the  said  books,  etc.,  in  the  presence  of 
the  jury,  and  the  said  plaintiffs  witness  Jake 
Schwartz  would  have  pointed  out  and  have 
shown  the  jury  on  the  said  books,  etc.,  false 
entries  and  forgeries  in  the  accounts  of  other 
parties,  in  no  way  connected  with  the  defend- 
ant's account,  to  the  number  of  1,018,  practical- 
ly all  of  which,  about  900,  would  have  been 
shown  by  and  appeared  on  said  books  to  have 
been  made  during  the  latter  part  of  the  year 
of  1917,  and  down  to  the  31st  day  of  December, 
1918,  which  said  false  entries  as  shown  would 
have  been  false  and  fraudulent  entries  in  the 
accounts  of  W.  B.  Patterson,  J.  N.  Garner,  Ford 
Moore,  Ben  Moore,  John  Laxson,  John  Turman, 
Pete  Walcott,  A.  M.  Sanders,  T.  J.  Martin,  H. 
G.  Martin,  Daniel  Holmes,  G.  R.  Patterson,  W. 
W.  Petraeus,  Margie  Petraeus,  Mrs.  J.  F.  Ward, 
G.  N.  Gibbons,  O.  C.  Davenport,  John  Gibbens, 
Gibbens  &  Davenport,  Sam  Blalock  and  ap- 
proximately 50  others,  who  were  patrons  of  the 
bank  during  the  said  period,  and  who  had  ac- 
counts with  the  said  bank,  and  that  the  said 
books,  papers,  records,  etc.,  would  have  shown 
forgeries  committed  by  said  F.  J.  Rheiner,  while 
in  position  of  cashier  of  said  bank,  during  said 
period,  by  signing  notes  payable  to  said  bank, 
and  checks  thereon,  by  falsely  and  fraudulently 
and  without  authority  signing  the  names  of 
Ford  Moore,  John  Laxson,  T.  J.  Martin,  W. 
B.  Patterson,  Gibbens  ft  Davenport,  G.  N.  Gib- 
bens, M.  M.  McFarland  and  about  25  other 
patrons  of  the  said  bank  during  the  said  period, 
and  upon  the  court  sustaining  the  said  objec- 
tions of  the  plaintiff  thereto,  the  defendant  then 
excepted  and  offered  to  pursue  the  inquiry  fur- 
ther by  cross-examination  of  the  said  witness 
Jake  Schwartz,  and,  if  permitted,  would  have 
shown  and  proven  by  the  said  Jake  Schwartz 
and  he  would  have  testified  that  when  the  bank 
closed,  which  was  January  8,  1919,  he  was 
appointed  by  the  proper  authorities  to  the  posi- 
tion of  liquidating  agent  of  the  said  bank,  and 
that  day  he  went  into  immediate  possession  and 
control  of  the  books  of  the  said  bank,  and  that 
he  had  had  eight  years'  experience  in  book- 
keeping, and  is  an  expert  accountant  and  book- 
keeper, and  that  in  a  week  after  he  took  charge 
the  United  States  Banking  Department  sent  an 
expert  accountant  and  auditor,  to  wit,  W.  J. 


Smith,  to  examine  said  books,  records,  etc,  of 
said  bank  with  the  assistance  of  said  witness 
Jake  Schwartz,  for  the  purpose  of  ascertaining 
and  ferreting  out  what  false  entries  and  forger- 
ies had  been  made  on  the  books,  records,  papers, 
etc.  of  said  bank,  and  that  he,  the  said  Jake 
Schwartz,  and  the  said  expert  accountant,  did 
make  a  thorough  examination  and  auditing  of 
said  books,  records,  papers,  etc,  of  said  bank, 
and  that  they  found  1,018  false  and  fraudulent 
forgeries  and  entries  on  such  books,  records, 
etc.,  of  said  bank  made  by  the  said  F.  J.  Rhein- 
er during  the  time  that  he  was  cashier  thereof, 
and  of  which  about  900  were  made  by  him  in 
the  latter  part  of  1917  and  the  year.  1918,  down 
to  December  81,  1918,  on  the  accounts  of  the 
same  persons  and  patrons  above  named  of  the 
said  bank,  and  approximately  50  others,  and 
that  they  found  forgeries  of  the  names  of  the 
persons  above  mentioned,  and  approximately  25 
others.  But  on  the  objections  above  stated  all 
of  the  said  testimony  was  excluded,  and  the 
court  announced  that  he  would  not  permit  any 
evidence  of  any  other  false  entry,  forgery  or 
other  act  of  the  said  F.  J.  Rheiner  to  be  intro- 
duced in  evidence  other  than  those  relating  to 
the  defendant's  account." 

It  was  shown  by  Jake  Schwartz,  a  witness 
for  appellee  and  in  charge  of  liquidating  the 
bank,  that  the  original  entry  of  $2,940  note 
was  the  only  one  that  appeared  on  the  ac- 
count of  appellant  on  the  liability  ledger 
that  was  in  the  handwriting  of  the  cashier, 
F.  J.  Rheiner,  the  balance  of  them  being  in 
the  handwriting  of  the  bookkeepers,  Nunn 
and  Kelso. 

The  statement  of  the  list  of  all  notes  which 
appellant  owed  the  bank,  rendered  him  July, 
1918,  by  Rheiner  In  Rheiner's  handwriting, 
did  not  contain  the  Item  of  note  for  $2,940, 
though  purported  to  be  dated  November,  1917, 
and  past  due  July,  1918,  at  time  list  was 
made. 

The  note  for  $8,946.82,  dated  October  2, 
1918,  signed  by  his  father,  was  contemplated 
to  embrace  all  past-due  notes,  but  it  seems 
the  list  did  not  Include  the  note  dated  in  No- 
vember, 1917,  maturing  July,  1918,  for  $2,940, 
the  disputed  note. 

In  discussing  this  assignment,  it  must  be 
borne  In  mind  that  appellant  does  not  deny 
his  signature  to  this  note.  There  Is  no  pre- 
tense that  it  was  forged;  only  claimed  the 
amount  written  In  Is  fraudulent.  Rheiner 
was  authorized  and  had  full  and  ample  pow- 
er to  fill  in  the  blank  spaces  left  for  the 
amounts  due  for  overdrafts.  There  seems  to 
be  no  similarity  in  the  proof  offered  as  to  the 
misconduct  of  Rheiner  In  reference  to  his 
dealings  with  appellant  In  respect  to  his  con- 
duct with  others.  Here  he  was  trusted  by  ap- 
pellant with  a  note  left  In  blank  to  have  a 
certain  amount  written  therein.  The  bank 
nor  any  one  else  disputes  those  facts  testified 
to  by  appellant.  If  the  amount  of  note  written 
in  the  book  corresponds  with  amount  of  note, 
and  he  has  made  other  false  entries  as  to  oth- 
er amounts,  would  that  tend  to  prove  the 
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amount  written  In  note  Itself  was  false,  when 
be  was  authorized  to  write  some  amount? 

The  object  of  this  testimony  It  seems  was 
to  show  that  Rhelner  systematically  made 
fraudulent  entries  In  the  accounts  of  various 
customers  of  the  bank,  Imposing  Improperly, 
by  fraud,  liabilities  on  them,  presumably  to 
hide  his  own  fraud  and  embezzlement  by  a 
system  thus  Inaugurated  and  followed,  as 
throwing  light  on  his  conduct  to  show  fraud 
In  this  transaction.  Here  the  controversy  is 
upon  notes  signed  by  appellant. 

The  objection  of  appellant  went  further  to 
the  testimony  offered  than  as  to  whether  such 
proof  properly  presented  might  be  admitted, 
and  the  objection  was: 

"Said  testimony  as  to  what  the  books  showed 
in  refenerce  to  other  accounts,  in  no  way  con- 
nected with  the  defendant's  account,  because 
the  same  was  irrelevant  and  immaterial  and 
could  serve  no  purpose  in  the  case,  or  throw  any 
light  on  the  issues  involved,  and,  further,  that 
such  matters  would  not  show  system  on  the  part 
of  said  7.  J.  Rhelner,  and  that  said  entries, 
books,  ledgers,  papers,  and  records  of  said  bank 
were  voluminous  and  lengthy,  and  it  wonld  be  an 
unreasonable  consumption  of  time  to  go  through 
same,  and  would  be  only  the  opinion  and  con- 
clusion of  the  witness,  based  on  hearsay  of 
extraneous  matters  all  of  which  said  objections 
were  thereupon  sustained  by  the  court,  to  which 
the  defendant  then  and  there  excepted,  and  then 
defendant  offered  to  examine  said  witness  of  the 
plaintiff,  Jake  Schwartz,  further  on  the  subject, 
and  show  by  him  that  he  was  familiar  with  the 
said  books,  etc,  and  that  he  knew  what  they 
showed  and  contained,  and  then  show  what  same 
showed  in  reference  to  false  entries  and  forgeries 
on  each  records,  books,  papers,  etc.,  in  reference 
to  the  accounts  of  others  than  the  defendant  and 
in  no  way  connected  with  his  account,  to  which 
the  plaintiff  again  objected  that  the  same  was 
irrelevant  and  immaterial  and  would  throw  no 
light  on  the  issues  in  the  esse,  and  did  not  tend 
to  prove  system  on  the  part  of  the  said  F.  J. 
Rheiner  and  would  be  his  opinion  based  on 
hearsay,  in  no  way  connected  with  the  defend- 
ant, which  said  objections  were  again  sustained 
by  the  court,  and  the  evidence  was  excluded  and 
not  permitted  to  go  before  the  jury." 

In  support  of  the  contention  of  appellant, 
he  cites  and  mostly  relies  upon  the  case  of 
Compagnie  Des  Metaux  Unital  r.  Victoria 
Manufacturing  Co.,  107  S.  W.  663.  The  facts 
in  the  case  showed,  from  the  depositions  of 
about  11  witnesses  who  had  dealings  with 
Stern,  the  agent,  in  purchasing  he  substi- 
tuted the  word  "feet"  for  "inches"  In  order 
to  enlarge  the  sale.  For  instance,  In  the  cited 
case  the  issue  was  as  to  whether  the  order 
was  for  bars  of  steel  sold  to  appellee  from  12 
to  18  inches  and  the  costs  to  be  from  $40  to 
$60,  while  Stern,  appellant's  agent,  claims 
they  were  to  be  from  12  to  18  feet  in  length, 
and  to  cost  39  cents  per  pound  delivered.  In 
every  case  the  bars,  when  received,  were 
from  12  to  18  feet,  and  nearly  all  the  wit- 
nesses testified  the  bars  were  to  be  much 


shorter,  and  entire  bill  would  not  exceed  $60, 
and  In  every  case  the  purchase  was  for  bars 
from  12  to  18  Inches  and  not  feet.  In  dis- 
cussing this  case,  supra,  the  court  said: 

"When  the  shipment  arrived,  it  was  at  least 
five  times  what  the  purchaser  thought  he  had 
ordered.  The  objections  to  this  testimony  were 
directed  to  all  of  it  collectively;  the  reasons 
urged  being  'that  it  was  irrelevant  and  immate- 
rial, and  thrust  new  issues  in  the  case,  and  be- 
cause it  did  not  show  a  fraudulent  system  pur- 
sued by  Stern.'  When  the  intent  with  which 
an  act  is  done  becomes  material,  it  is  competent 
to  resort  to  other  acts  of  the  party  whose  con- 
duct is  brought  in  question,  in  order  to  ascer- 
tain his  real  purpose  in  the  case  being  consider- 
ed; but  such  acts  must  be  those  of  a  similar 
kind,  and  so  connected  with  the  transaction  un- 
der consideration  in  point  of  time  as  that  they 
all  may  be  regarded  as  parts  of  a  system.  Raby 
v.  Frank,  12  Tex.  Civ.  App.  125,  34  S.  W.  777; 
Dwyer  v.  Bassett,  1  Tex.  Civ.  App.  513,  21  S. 
W.  621 ;  Bank  v.  Wisdom's  Ex'rs,  111  Ky.  135, 
63  S.  W.  461;  Bradner  on  Evidence,  14;  6 
Ency.  Evidence,  33-38,  and  cases  cited.  It  is 
not  essential  to  the  admissibility  of  this  class 
of  evidence  that  each  of  the  other  transactions 
offered  should,  within  itself,  furnish  conclusive 
evidence  of  a  fraudulent  intent  in  its  perform- 
ance ;  but  it  is  sufficient  if  each  is  shown  to  be 
parts  of  a  systematic  course  of  dealing,  which, 
when  considered  in  its  entirety,  tend  to  furnish 
evidence  of  a  fraudulent  intent.  As  error  oc- 
curring in  one  transaction  alone  might  justly 
be  attributed  to  inadvertence  or  an  honest  mis- 
take, while  if  the  same  error,  or  one  substantial- 
ly the  same,  should  occur  in  a  series  of  trans- 
actions of  a  similar  kind,  this  would  probably 
furnish  sufficient  evidence  of  fraud.  We  think 
there  was  no  error  in  the  admission  of  the  tes- 
timony." 

Allowing  testimony  of  this  nature  in  a 
proper  case  is  rather  dangerous,  and  to  be 
controlled  by  the  greatest  care  by  the  trial 
Judge,  and  confined  to  cases  of  fraud  of  like 
character  and  similar  nature  to  the  case  that 
may  be  under  investigation,  a  systematic 
scheme  of  fraud  and  peculation  that  would 
tend  in  a  controversy  involving  similar 
frauds,  so  that  the  wrongdoer  might  be  weigh- 
ed in  the  scales,  as  one  who  being  In  the  hab- 
it of  practicing  Just  such  intended  frauds, 
the  jury  might,  under  all  the  circumstances, 
turn  the  balance  against  him.  But  we  do  not 
believe  the  testimony  offered  by  the  witness 
Schwartz  was  admissible  for  any  purpose! 
Aside  from  tending  to  establish  any  proba- 
tive fact,  his  testimony  would  not  only  have 
been  incompetent  and  immaterial,  but  would 
have  been  hearsay.  The  best  testimony  of 
the  facts  susceptible  of  proof  was  not  set  out 
as  tendered  in  the  bill  of  exceptions;  if  ad- 
missible for  any  purpose,  could  not  have  been 
proven  in  the  manner  alleged.  It  did  not 
tend  to  prove  the  fraudulent  intent  and  prac- 
tices in  cases  like  this.  Kingsbury  v.  Bank, 
30  Tex.  Civ.  App.  387,  70  S.  W.  553;  Levy  v. 
Lee,  13  Tex.  Civ.  App.  510,  36  S.  W.  309;  Ett- 
llnger  et  ah  V.  Kahn,  134  Mo.  492,  36  S.  W. 
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37.  But  here  It  la  not  denied  that  the  note 
was  signed  by  appellant  It  is  not  denied 
that  Rheiner  had  authority  to  fill  in  the 
amounts  of  overdrafts.  It  was  not  denied 
that  Rheiner  made  the  entry,  and  that  entry 
corresponded  with  the  face  of  the  note.  The 
testimony  offered  was-  embraced  in  another 
scheme  of  fraud,  wholly  disconnected  with 
this,  for  if  amount  in  note  was  correct,  the 
entry  itself  was  correct  There  was  testi- 
mony of  at  least  three  witnesses,  stating  that 
when  appellant  came  to  the  bank  before  the 
suit  was  brought  to  Investigate  concerning 
the  two  notes,  the  one  sued  upon  for  $3,038 
and  the  other  for  $2,940,  he  admitted  his  lia- 
bility, or  rather  that  this  $3,038  was  a  renew- 
al, embracing  therein  the  former  $2,940. 
This  was  denied  by  him. 

Of  course  when  the  Intent  with  which  an 
act  Is  done  becomes  material,  it  is  compe- 
tent to  resort  to  other  fraudulent  acts,  pre- 
cisely similar,  to  ascertain  the  real  purpose 
and  intent  moving  the  perpetrator  of  the 
wrong  by  measuring  him  by  the  standard  of 
bis  similar  frauds  connected  with  the  transac- 
tion in  point  of  time  under  investigation  sys- 
tematically Indulged  in  by  him  in  respect  to 
other  parties  similarly  situated.  Then  the 
scienter  and  motive  are  Involved,  and  a  se- 
ries of  similar  acts  of  the  defendant  charg- 
ed with  fraudulent  purposes  and  his  wicked 
intent  and  fraudulent  practices  often  indulg- 
ed In  become  subjects  of  Inquiry.  Raby  v. 
Frank.  12  Tex.  Civ.  App.  125,  34  S.  W.  777; 
Dwyer  v.  Bassett,  1  Tex.  Civ.  App.  513,  21 
S.  W.  621;  Quanah  Ry.  Co.' v.  Bone,  208  S. 
W.  709;  Day  v.  Stone,  59  Tex.  612;  Hunter 
v.  Lanlus,  82  Tex.  684,  18  S.  W.  201;  Cook 
r.  Greenberg,  34  S.  W.  688;  Posey  v.  Hanson, 
196  S.  W.  731;  M,  K.  &  T.  Ry.  Co.  v.  Kil- 
lett,  168  S.  W.  979 ;  Citizens'  Bank  v.  Slaton, 
189  S.  W.  742 ;  Quarles  v.  Hardin,  197  S.  W. 
1112. 

The  bill  of  exception  shows  an  offer  to 
prove  by  the  witness  Jake  Schwartz,  not 
from  any  personal  knowledge  of  the  mat- 
ters himself,  but  what  the  books  purported 
to  show  as  to  forgeries  and  false  entries  in 
respect  to  various  accounts  of  others  made 
In  the  books  of  the  bank  by  F.  J.  Rheiner 
during  the  time  he  was  cashier,  covering  the 
years  1917  and  1918.  While  the  names  of 
such  other  persons  were  mentioned  in  the  bill, 
none  of  them  were  tendered  as  witnesses  In 
court  to  prove  any  of  the  alleged  facts, 
though  at  the  end  of  the  bill  It  is  recited  the 
court  "would  not  permit  any  evidence  of  any 
other  false  entry,  forgery,  or  other  act  of  the 
said  F.  J.  Rheiner  to  be  Introduced  In  evi- 
dence other  than  those  relating  to  the  defend- 
ant's account,"  but  no  tender  of  such  other 
proposed  proof  was  made.  We  cannot  go  out- 
side of  the  bill,  aside  from  the  fact  that  such 
proof  as  tendered  in  the  bill  Itself  was  ob- 
jectionable on  the  ground  of  being  hearsay. 
It  Is  not  pretended  that  the  persons  named 


had  similar  transactions  with  those  under 
investigation.  There  was  no  case  tendered 
showing  signed  notes  by  other  customers,  de- 
livered to  and  authorizing  the  cashier  to  fill 
In  the  amounts  due,  as  In  this  case.  There 
is  no  similarity  in  the  several  transactions  at 
all.  Fraud  wholly  disconnected  and  in  no 
sense  embraced  in  a  plan  or  scheme  to  de- 
fraud is  no  more  admissible  to  establish  the 
alleged  fraud  than  It  would  be  to  prove  by 
general  reputation  his  character  for  dis- 
honest dealings  generally  with  others. 

We  cannot  give  our  assent  to  appellant's 
proposition,  where  an  Issue  is  made  Involv- 
ing fraud,  any  act  of  the  party  showing  mo- 
tive or  intent  is  admissible,  or,  where  for- 
gery is  pleaded,  any  act  happening  about  the 
same  time  is  a  circumstance  to  go  to  the 
Jury  to  be  weighed  by  them  as  any  other 
circumstance.  That  would  be  a  dangerous 
doctrine.  To  admit  such  testimony,  much 
more  Is  required  to  be  shown  to  make  It  ad- 
missible. 

[4]  In  the  second  assignment  appellant 
complains  that  the  court  erred  in  refusing 
to  permit  appellant  to  introduce  the  Indict- 
ments against  F.  J.  Rheiner  for  forgery. 
This  cannot  be  sustained.  Such  evidence 
was  immaterial  and  irrelevant  and  would 
have  been  highly  prejudicial.  It  was  not  the 
way  to  establish  guilt  It  would  not  prove 
that  he  had  forged.  There  must  have  been 
better  evidence  of  the  fact  It  would  not 
have  established,  or  tended  to  establish,  the 
fact  that  he  had  written  in  the  note  left 
with  him  to  fill  In  the  wrong  amount,  or 
that  he  forged  them  at  all.  If  such  testi- 
mony be  admissible  as  Impeaching  testimony, 
Rheiner  had  not  testified  in  the  case  to  lay 
the  predicate. 

[6,6]  Appellant's  third  assignment  of  er- 
ror, complaining  of  the  court's  refusing  to 
give  his  seventeenth  special  issue  charge,  is, 
to  wit: 

"Defendant  having  filed  a  plea  of  non  est 
factum  to  the  $2,940  note,  and  not  having  in 
his  pleadings  admitted  the  execution  of  samp,  I 
charge  yon  that  the  burden'  of  proof  is  on  the 
plaintiff  throughout  to  prove  its  execution  by 
the  defendant" 

The  propositions  thereunder  are  that  when 
a  plea  of  non  est  factum  is  imposed,  it  Is  the 
duty  of  the  court  to  give  a  special  charge  on 
the  burden  of  proof;  and,  secondly,  when 
plea  of  non  est  factum  is  made  to  both  notes, 
burden  should  also  be  charged  as  to  execu- 
tion of  first  note. 

The  court  charged  the  jury  on  the  subject 
in  his  general  charge: 

"Whore  the  defendant  under  oath,  denies  the 
execution  of  a  note,  the  plaintiff  has  the  harden 
of  proof;  bat,  where  the  defendant  admits  the 
signature  to  a  note  sued  on  In  a  plea  of  non  rat 
I  factum,  the  harden  of  proving  that  it  wu 
fraudulently  filled  out  over  his  signature  restt 
on  him." 


Digitized  by 


Google 


Tex.)  OOBEE  t.  UVALDE  NAT.  BANE  625 

dig  aw.) 
We  think  this  sufficiently  charges  on  the  [  charged  the  jury  when  the  want  of  consld- 
burden  of  proof.    Jackson  v.  Graham,  205  J  eratlon  of  a  note  la  denied  under  oath  the 


S.  W.  767. 

Again  the  court  submitted  to  the  jury  the 
special  Issue  as  to  the  execution  of  the  note 
by  appellant,  and  the  jury  found  he  did  ex- 
ecute It.  There  was  proof  that  he  admitted 
giving  the  note  for  $2,940  renewed  in  the 
note  for  $3,060. 

The  jury  could  not  have  mistaken  the  in- 
struction as  to  where  the  burden  of  proof 
rested.  The  burden  was  on  appellant  to 
show  how  he  was  Injured.  When  the  defend- 
ant under  oath  denies  the  execution  of  a 
note,  the  burden  of  proof  Is  on  the  plaintiff 
to  establish  its  execution.  But  when  In  the 
plea  of  non  est  factum  the  signature  of  the 
note  is  admitted,  but  sought  to  be  avoided 
by  the  pfea  that  the  amount  filled  in  is 
different  in  amount  from  the  true  amount 
authorized  to  be  filled  in  the  blanks  left  for 
the  true  amount  when  ascertained,  the  bur- 
den of  proof  is  shifted  to  the  party  to  show 
he  has  been  injured,  as  well  as  the  error 
committed  by  the  court  In  the  refusal.  As 
said  by  Judge  Gaines  in  Newton  v.  Newton, 
77  Tex.  608,  14  S.  W.  157: 

"Such  a  plea  was  interposed  in  this  case,  and 
appellants  now  contend  that  the  court  erred  in 
refusing  to  charge  the  jury  that  the  burden  was 
upon  the  plaintiff  to  prove  that  there  was  a 
valuable  consideration  for  the  note.  The  note 
imported  a  consideration,  and  the  burden  was 
upon  the  defendants  to  show  that  there  was 
none.  The  effect  of  the  sworn  plea  was  not  to 
shift  the  burden  of  proof,  bnt  merely  to  pnt  the 
consideration  in  issue.  It  is  also  complained 
that  the  court  erred  in  charging  upon  a  failure 
of  consideration.  If  there  was  originally  a  valu- 
able consideration  to  support  the  note,  it  could 
not  be  defeated  by  parol  proof  that  the  father 
agreed  at  the  time  it  was  executed  to  demand 
payment  only  in  the  event  it  was  necessary  for 
his  maintenance  and  support.  This  would  be 
to  vary  a  written  contract  by  parol  evidence. 
The  issue  in  the  case  was  whether  or  not  there 
was  a  want  of  consideration  for  the  note,  and 
it  was  error  to  charge  upon  a  failure  of  consid- 
eration. This,  however,  it  seems  to  us,  was  not 
prejudicial  to  appellants." 

[7]  Special  Issues  given  or  refused  are  not 
always  controlled  by  rules  applicable  to  spe- 
cial charges.  Such  special  issues  frequently 
are  so  framed  for  a  finding  as  to  indicate 
the  burden,  or,  in  other  words,  the  direction 
to  find  so  specific  as  to  need  no  instruction 
as  to  how  to  find.  However,  when  the  court 
has  not  instructed  on  the  burden  of  proof, 
the  court  should,  when  requested  to  do  so, 
if  necessary  for  the  better  aid  and  guidance 
of  the  jury.  Iowa  City  Bank  v.  Mllford, 
200  S.  W.  888;  Polk  v.  Inman,  211  S.  W.  261 ; 
Lanham  v.  West,  209  S.  W.  258 ;  G.,  H.  &  S. 
A.  By.  Co.  T.  Cook,  214  S.  W.  640;  Kansas 
City  v.  Odom,  185  S.  W.  62ft;  Davis  v.  Davis, 
20  Tex.  Civ.  App.  310,  49  S.  W.  728;  City  of 
Victoria  v.  Victoria  County,  115  S.  W.  68. 

[•]  The  court  in  its  general  instruction 
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burden  of  proving  the  note  is  on  plaintiff. 
Taylor,  B.  &  H.  By.  Co.  v.  Taylor,  79  Tex. 
104,  14  S.  W.  918,  23  Am.  St  Rep  316.  This 
Is  a  correct  proposition  of  law,  and  needs  no 
further  amplification. 

[I]  The  court  submitted  to  the  jury,  Did 
appellant  execute  the  note  for  a  considera- 
tion? and  they  said  he  did.  Was  note  for 
$3,038  delivered  to  bank  as  a  renewal  of  the 
$2,940  note?  and  they  said  it  was,  and  fur- 
ther answered  the  court  in  reply  to  appellee's 
special  Issue  No.  1,  given,  that  note  $3,038 
was  not  fraudulently  filled  out  without  ap- 
pellant's authority  over  his  signature.  The 
issues  submitted  were  plain,  and  could  not 
have  been  misunderstood  by  the  jury,  and 
they  covered  all  the  questions  in  the  case 
very  clearly,  and  are  sufficient.  N.  A  A 
Ins.  Co.  T.  Miller,  198  S.  W.  759. 

[10]  Appellant  complains  in  fourth  as- 
signment that  the  court  erred  in  refusing  to 
give  his  special  charge: 

"Has  the  plaintiff  in  this  case  shown  by  a 
preponderance  of  evidence  that  the  $2,940  men- 
tioned in  the  pleadings  and  evidence  was  ex- 
ecuted by  the  defendant  in  this  case,  or  by  his 
authority?    Answer  Yea  or  No." 

In  a  proper  case  the  court  should  Instruct 
the  jury  on  the  preponderance  of  evidence, 
but  hardly  for  them  to  ascertain  If  there  was 
a  preponderance  of  evidence.  Anyway,  the 
refusal  of  such  a  charge  here  is  not  error, 
for  the  court  has  sufficiently  defined  to  the 
Jury  where  rests  the  burden  of  proof  on  the 
Issues  presented  in  the  case. 

[11-13]  The  fifth  assignment  is  to  same 
effect,  and  overruled,  and  the  sixth  is  to  the 
effect  that  the  jury  are  Instructed  to  ascer* 
tain  If  the  plaintiff  has  shown  by  a  prepon- 
derance of  evidence  that  the  note  sued  on 
was  filled  in,  In  the  sum  of  $3,038,  with  au- 
thority of  appellant  as  it  is  written.  The 
proposition  thereunder  is : 

"Where  a  party  gives  another  party  the  right 
to  sign  his  note,  and  places  a  limitation  on  this 
authority,  all  parties  interested  must  take  notice 
of  the  limitation  of  authority." 

Appellant  gave  notes  to  Rheiner,  which  he 
signed,  to  take  up  his  overdrafts.  He  gave 
five  or  six  of  such  blank  notes.  Appellant 
places  great  reliance  upon  the  case  of  Con- 
nor v.  Uvalde  National  Bank,  156  S.  W.  1092, 
decided  by  this  court,  to  sustain  his  conten- 
tion on  the  point  That  case  is,  if  anything, 
authority  against  appellant  Besides,  the 
facts  are  not  similar,  except  in  the  Connor 
Case  there  was  authority  given  to  sign  his 
name  as  surety  on  a  renewal  note.  He  was 
already  surety  on  first  note,  but  no  general 
authority  to  sign  notes  given.  A  note  was 
signed,  Including  interest,  making  him  joint 
and  principal  obligor  with  others  in  which 
no  authority  to  do  so  was  given,  and  defend- 
ant denied  Its  execution  by  a  sworn  plea  of 
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non  est  fiictnm.  The  bank  took  the  position 
the  authority  given  carried  with  It  the  right 
to  sign  any  note  payable  to 'It  The  court 
very  properly  held  the  burden  of  proof  -was 
on  the  plaintiff  to  show  authority  to  sign  the 
particular  note  and  the  extent  of  authority. 

Here  the  question  is  very  different  Ap- 
pellant In  this  case  signs  the  note  himself. 
A  note  properly  signed  and  delivered  by  a 
party  is  prima  fade  evidence  of  its  execu- 
tion as  well  as  its  consideration.  A  note, 
properly  signed  and  delivered,  carries  with 
it  verity,  and  no  question  of  limitation  of  its 
execution  arises.  The  consideration  may  be 
attacked,  as  was  done  here,  and  its  true 
amount  questioned,  as  done  here. 

This  case  resolved  Itself  finally  down  to 
the  issue  as  to  whether  the  true  amount  that 
appellant  owed,  the  bank  as  disclosed  by  the 
note  was  correct  He  did  not  deny  his  signa- 
ture. He  did  not  deny  he  gave  the  authority 
to  fill  In  the  blank  space  In  the  note,  but  that 
the  true  amount  was  not  placed  therein. 

In  the  Connor  Case,  Seawell  was  only  au- 
thorized to  sign  Connor's  name  to  a  renewal 
note  as  surety  for  the  principal  amount  of 
the  note.  Connor  was  on  the  first  note  al- 
ready as  surety,  and  Seawell  represented  to 
him  all  interest  was  paid  before  consent  was 
given  him  to  sign.  When  the  note  was  signed, 
Interest  was  included  in  it  and  it  was  made 
a  joint  and  several  note,  binding  him  as 
principal  with  others.  There  was  only  spe- 
cial authority  to  do  one  thing.  In  this  case 
under  discussion  the  cashier  of  the  bank  was 
made  the  agent  of  appellant  generally  to  fill 
amounts  In  that  he  overdrew  from  the  bank 
from  time  to  time.  It  cannot  be  contended 
under  the  facts  the  cashier  was  the  agent 
for  the  bank  in  the  transaction.  He  was  do- 
ing this  as  the  agent  of  and  for  the  accom- 
modation of  appellant  See  Hilliard  v. 
Lyons,  180  Fed.  685,  103  C.  C.  A.  651,  in 
which  case  is  cited  case  of  Terrell  v.  Bank, 
12  Ala  502,  which  latter  case  is  where  "a 
note  was  executed  in  blank  and  delivered  by 
the  maker  to  the  director  of  a  bank,  to  be 
filled  in  for  a  certain  sum  and  used  in  re- 
newal of  one  that  had  been  already  discount- 
ed. The  director,  however,  filled  out  tbe 
note  for  a  larger  sum,  and  had  It  discounted 
for  his  own  benefit,  and  appropriated  the 
proceeds,  and  it  was  held  that  this  could  not 
be  set  up  by  the  maker  of  the  note  to  avoid 
responsibility  on  it"    The  court  say: 

"It  cannot  be  admitted  •  *  •  that  in  re- 
ceiving the  blank  of  the  defendant  to  be  used  for 
his  own  benefit,  Scott  (the  director)  acted  as 
agent  of  the  bank ;  and  certainly  he  did  not  thus 
act  in  abusing  the  authority  conferred  on  him 
by  the  defendant" 

When  Rheiner  was  given  by  Goree  said 
blank  note  to  fill,  only  to  meet  overdrafts, 
he  (Rheiner)  was  the  agent  of  Goree,  and 
when  he  used  the  blank  for  another  purpose 
(as  is  contended  for  by  appellant)  he  was  still 


the  agent  of  appellant  and  not  appellee,  and 
the  theory  and  doctrine  of  limited  authority 
does  enter  into  the  question,  to  affect  the 
rights  of  the  appellee  in  this  case. 

If  the  bank  was  charged  with  any  knowl- 
edge, it  would  have  known  these  notes  were 
signed  by  appellant  In  which  were  to  be 
written  the  true  amount  Here  the  only  fact 
to  be  established  was  whether  the  amount 
was  written  correctly  therein.  Here  let  us 
say  the  bank  knew  the  agency  the  appellant 
had  established  for  Rheiner  to  fill  In  the  note. 
That  fact  then,  was  established,  and  no  bur- 
den was  cast  on  the  bank  to  establish  that 
agency  that  parties  dealing  with  agents  must 
establish.    As  was  said  In  the  Connor  Case: 

"Whether  the  assumed  agent  be  general  or 
special,''  persons  "are  bound,  at  their  peril,  to 
ascertain,  not  only  the  fact  of  the  agency,  bat 
the  extent  of  his  authority;  and,  in  case  either 
is  controverted,  the  burden  of  proof  is  upon 
them  to  establish  it" 

In  the  Connor  Case  the  court  Instructed 
a  general  verdict  In  this  case  matters  were 
submitted  to  a  jury  to  ascertain  the  facts, 
and  upon  all  the  evidence  found  all  the  facts 
against  appellant 

There  are  17  assignments  of  error,  and 
each  In  various  ways  and  forms  presents  sub- 
stantially the  same  questions  as  those  we 
have  discussed,  and  to  discuss  them  further 
would  be  to  discuss  practically  over  and  over 
again  the  same  questions.  We  find  no  re- 
versible error  assigned,  and  they  are  over- 
ruled. 

The  judgment  is  affirmed. 

On  Motion  for  Rehearing. 

Appellant  very  earnestly  urges  us  to  re- 
consider our  opinion,  and  to  examine  au- 
thorities not  heretofore  presented  by  him. 
We  have  done  that  and  briefly  give  our  rea- 
sons for  overruling  it  All  the  Issues  in  this 
case  were  plainly  and  correctly  submitted  by 
special  charges,  which  the  jury  answered  In 
fayor  of  appellee. 

There  is  complaint  again  urged  that  the 
trial  court  erred  in  refusing  to  give  the  ap- 
pellant's special  charge  No.  3,  requested,  to 
the  effect  Has  plaintiff  shown  by  the  pre- 
ponderance of  evidence  that  the  $2,940.00 
mentioned  was  executed  by  defendant  or  by 
his  authority? 

We  say  this  charge  had  been  sufficiently 
given,  and  It  was.  The  appellant  labors  un- 
der .very  great  misapprehension  In  saying 
that  we  hold  a  jury  should  not  be  Instructed 
that  the  plaintiff  is  required  to  establish  his 
case  by  the  preponderance  of  evidence.  No 
such  charge  Is  requested  or  refused.  The 
books  of  the  bank  showed  the  entry  of  the 
note  of  $2,940,  against  appellant  Appel- 
lant's own  testimony  showed  Rheiner  was 
authorized  to  fill  In  the  amounts.  There  was 
testimony  showing  Rheiner  admitted  bis  li- 
ability, in  that  the  $3,088  note  sued  on  was 
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a  renewal  of  the  Conner  $2,940,  and  tula  tes- 
timony supported  the  findings  of  the  Jury. 
[14]  It  is  true  the  cashier  of  a  bonk  haying 
large  authority  is  an  agent  of  the  bank  with- 
in the  scope  of  bis  authority.  But  when  he 
exceeds  them,  the  bank  will  not  be  bound. 
I^edgerwood  v.  Dashlell,  ITT  S.  W.  1012. 

[15]  If  Rhelner  exceeded  his  authority  in 
.  writing  In  a  false  amount  in  the  note,  appel- 
lant could  defeat  the  Improper  amount,  be- 
cause the  bank,  through  him,  would  have  all 
the  Information  Rhelner  would  have  of  the 
matter. 

While,  as  stated,  Rhelner  would  as  a  mat> 
ter  of  law  be  the  agent  of  the  bank  .to  do  its 
lawful  acts,  he  was  not  the  agent  of  the  bank 
empowered  to  fill  in  amounts  In  appellant's 
notes.  But  his  dual  capacity  would  bring 
home  to  the  bank  knowledge  of  everything 
he  knew.  Now  this  dual  capacity  does  not 
protect  the  appellant  It  is  well  established 
that  "He  who  trusts  most  must  lose  most," 
and  a  case  can  hardly  be  found  where  there 
was  more  trust  placed  than  was  placed  in 
the  agent.  But  bow  does  this  dual  agency  or 
capacity  benefit  appellant?  The  issue  was  di- 
rectly submitted  as  to  whether  or  not  he 
owed  the  $2,940,  and  whether  It  was  embrac- 
ed in  the  $3,038,  and  the  Jury  fouud  against 
him.  As  there  was  proof  to  support  the 
findings,  we  do  not  feel  authorized  to  set 
them  aside. 

The  motion  for  a  rehearing  is  overruled. 


ARMSTRONG  v.  PALMER  et  al.    (No.  1569.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Jan.  21,  1920.    On  Motion  for  Rehearing, 

Feb.  25,  1920.) 

1.  PRINCIPAL  AND  AGENT  «=»145(3)— ACCEPT- 
ANCE or  CONTRACT  OF  PURCHASE  IN  HIS  OWN 
NAME  BT  FAST  OWNER  AFTER  PROCURING  AU- 
THORITY FROM  OTHEB  OWNERS  IS  BINDING 
ON  THEM. 

Where  real  estate  agent  employed  by  the 
owner  of  a  quarter  of  a  section  made  executory 
contract  subject  to  approval  of  such  owner  for 
sale  of  the  whole  section,  and  such  owner,  before 
communicating  his  acceptance,  procured  author- 
ity from  owners  of  the  other  three-quarters  to 
go  ahead  with  the  contract,  the  contract  was 
made  under  authority  of  owners  of  the  three 
quarter  sections  and  was  binding  upon  them 
after  acceptance  by  the  first  owner  in  his  own 
name  alone. 

2.  Frauds,  statute  of  «=»116(5)— Author- 
ity TO  MAKE  EXECUTORY  CONTRACT  FOR  SALE 
OF  REALTY  KAY  BE  ORAL. 

Authority  to  make  an  executory  contract  for 
the  sale  of  real  estate  need  not  be  in  writing. 

8.  Vendor  and  purchaser  <t=»44— Vendor 
accepting  on  June  1st  accepted  contract 
"by"  June  1st. 
Jury  finding  that  contract  made  by  plaintiff 

vendor's 'real  estate  agent  with  defendant  par- 


chaser  was  unconditionally  accepted  by  plaintiff, 
and  that  defendant,  purchaser  was  notified  there- 
of by  June  1st,  was  warranted  by  evidence  of 
acceptance  on  June  1st;  "by"  meaning  on  or 
before  (citing  Words  and  Phrases,  First  and 
Second  Series,  By). 

4.  Appeal  and  error  <B=»10T3(3)— Error  tn 
entering  judgment  in  favor  of  agent  for 
part  recovery  harmless. 

Where  vendor  and  his  agent  joined  in  suit 
to  recover  sum  agreed  as  liquidated  damages  for 
purchaser's  breach,  and  it  was  pleaded,  though 
not  proven,  that  vendor  assigned  a  part  of 
cause  of  action  to  the  agent  defendant  could 
not  be  harmed  by  error  in  entering  judgment 
in  favor  of  the  agent  for  part  of  recovery,  since 
the  pleading  of  an  assignment  of  part  of  the 
cause  of  action  would  be  sufficient  to  bind  vendor 
in  the  judgment  rendered. 

On  Motion  for  Rehearing. 

5.  Vendor  and  purchaser  «j=»151— Right  to 
vendor's  personal  warranty. 

A  contract  obligating  vendor  to  furnish 
abstract  and  deed  and  to  show  good  and  mer- 
chantable title  held  a  personal  one,  entitling  the 
purchaser  to  a  warranty  of  the  title  from -the 
vendor,  who,  as  part  owner  of  the  land,  could 
have  fulfilled  his  contract  either  by  taking  deeds 
from  the  other  owners  of  the  land  to  himself 
and  executing  his  own  deed  to  the  purchaser, 
or  perhaps  by  securing  deed  to  the  purchaser 
from  the  other  owners  for  the  parts  of  the  land 
owned  by  them  and  executing  his  own  war- 
ranty of  the  title  to  all  the  land. 

6.  Vendor  and  purchaser  «=»148— Purchas- 
er's repudiation  made  tender  of  deeds 
unnecessary. 

Purchaser's  repudiation  of  contract  before 
time  for  delivery  of  deeds  made  formal  tender  of 
deeds  by  vendor  unnecessary. 

T.  Vendor  and  purchaser  <3=>144(1)  —  Lia- 
bility OF  PURCHASER  WHERE  VENDOR  DOES 
NOT  HAVE  TITLE  AT  TIME  OF  CONTRACTING. 

The  liability  of  the  vendee  on  a  contract 
with  a  vendor  who  does  not  have  the  title  him- 
self, bnt  who  at  the  proper  time  is  ready  to  make 
the  title  contracted  for,  depends  on  the  answer 
to  the  query  as  to  whether  the  vendor  is  a  bona 
fide  contractor. 

Appeal  from  District  Court,  Swisher  Coun- 
ty; R.  C.  Joiner,  Judge. 

Suit  by  R.  S.  Palmer  and  another  against 
H.  W.  Armstrong  and  another.  Judgment 
for  plaintiffs,  and  defendant  named  appeals. 
Affirmed. 

W.  F.  Hendrix,  of  El  Paso,  and  Williams 
&  Martin,  of  Plainview,  for  appellant 

Culton  &  Taylor  and  Dennis  Zimmermann, 
all  of  Tulla,  for  appellees. 

BOYCE,  J.  This  suit  was  brought  by  R 
S.  Palmer  and  E.  Brooks  against  H.  W.  Arm- 
strong and  the  First  National  Bank  of  Tulla 
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to  recover  the  sum  of  $1,000,  agreed  liquidat- 
ed damages  for  the  breach  of  a  contract  be- 
tween Palmer  and  Armstrong  for  the  sale  of 
a  section  of  land  by  Palmer  and  purchase 
thereof  by  the  said  Armstrong.  Trial  be- 
fore a  jury  resulted  In  a  Judgment  for  the 
plaintiffs. 

E.  Brooks,  a  real  estate  agent  at  Tulia, 
was  employed  by  the  plaintiff  Palmer  to  sell 
the  section  of  land  for  a  stated  sum  of 
money,  which  was  to  be  paid  partly  in  cash, 
partly  in  the  assumption  of  certain  notes 
outstanding,  and  constituting  a  lien  on  the 
land,  and  partly  by  the  execution  by  the  pur- 
chaser of  two  notes  for  equal  amounts  for 
the  balance  of  the  consideration  to  be  made 
payable  January  1,  1019,  and  January  1, 
1920.  On  May  24,  1918,  Armstrong  and 
Brooks  executed  a  contract  which  was  sign- 
ed by  Palmer,  by  E.  Brooks  agent,  by  the 
terms  of  which  said  Palmer  agreed  to  sell 
and  the  said  Armstrong  agreed  to  buy  said 
section  of  land.  The  contract  provided  for 
payment  of  the  consideration  in  accordance 
with  the  terms  of  the  enlistment,  except  that 
it  was  provided  that  three  notes  should  be 
executed  by  Armstrong  Instead  of  two,  and 
that  these  notes  were  to  become  due  June  1, 
1919,  1920,  and  1921,  respectively.  This  con- 
tract contains  the  following  provisions  that 
are  material  to  the  consideration  of  the  as- 
signments presented:  (1)  That  the  Interest 
on  the  notes,  payment  of  which  was  to  be  as- 
sumed by  Armstrong,  should  be  paid  by 
Palmer  "to  date  of  deed" ;  (2)  that  the  said 
Palmer  should  "furnish  abstract  and  deed 
within  30  days  from  date,  •  •  *  It  being 
understood  that,  should  there  be  any  defects 
in  said  title,  party  of  the  first  part  (Palmer) 
shall  have  60  days  further  time  to  perfect 
same  so  as  to  show  good  and  merchantable 
title;  (3)  that  the  sum  of  $1,000  was  placed 
in  the  First  National  Bank  of  Tulia  by  Arm- 
strong to  apply  on  first  payment  and  to  be 
paid  as  liquidated  damages  in  case  of  breach 
of  the  contract  by  Armstrong;  (4)  that  the 
existing  lease  on  the  land  should  be  canceled 
on  the  signing  of  the  Contract  and  Immediate 
possession  be  given  to  the  purchaser.  At  the 
time  this  contract  was  drawn  and  signed  by 
Armstrong  and  Brooks  it  was  agreed  that  the 
contract  was  made  subject  to  the  approval  of 
Palmer  by  June  1,  1918,  and  the  said  H.  W. 
Armstrong  so  notified.  The  contract  was 
written  by  T.  W.  Tomlinson,  of  the  First  Na- 
tional Bank  of  Tulia,  who  on  the  same  day, 
wrote  a  letter  at  the  Instigation  of  Brooks, 
whose  name  was  signed  to  it,  R.  S.  Pal- 
mer, who  lived  out  of  Swisher  county.  This 
letter  inclosed  the  contract  and  stated  that 
the  contract  was  in  accordance  with  Pal- 
mer's enlistment,  except  as  to  the  payments 
and  explained  why  this  change  was  neces- 
sary. This  letter  contains  the  following  lan- 
guage In  reference  to  execution  of  the  deed, 
etc: 


"This    deed   is   to  be  dated   Jane  1,    1918. 

*  *  *  This  deal  depends  entirely  on  the  pos- 
session after  June  1st,  as  party  does  not  want 
the  land  unless  immediate  possession  is   given. 

*  *  *  I  suggest  that  you  send  me  the  abstract 
at  once  and  have  the  deed  prepared  bo  as  to  ex- 
ecute it  on  the  1st  day  of  June,  and  mail  to 
the  bank  immediately  after  execution,  and  I 
think  that  we  will  be  able  to  close  up  without 
delay." 

On  May  31st  Palmer  wired  Brooks  as  fol- 
lows: 

"Will  accept  three  payments  and  expect  him  to 
pay  interest  on  Mr.  Austin's  note  from  June 
1st  on.  tIf  it  is  a  trade  let  us  know." 

Austin  was  the  payee  of  the  notes,  pay- 
ment of  which  was  to  be  assumed  by  Arm- 
strong. On  June  1st  Palmer  wired  Brooks 
again  as  follows: 

"Have  mailed  contract  and  abstract  to  banc. 
Answer  quick." 

Palmer  signed  the  contract  on  the  back  un- 
der advice  of  some  one  that  this  was  the 
proper  way  to  express  his  approval  thereof, 
and  mailed  It  and  the  abstract  to  the  bank 
at  Tulia.    The  envelope  in  which  they  were 
mailed  seems  to  have  been  before  the  Jury, 
and  it  appears  from  the  testimony  that  the 
postmark  thereon  is  June,  but  the  day  of 
the  month  was  not  legible.    It  does  not  ap- 
pear Just  when  this  letter  was  received  by 
the  bank.     There  is  considerable  confusion 
and  conflict  in  the  testimony  as  to  whether 
Armstrong  was  notified  by  Brooks  of  Pal- 
mer's acceptance  of  the  contract  on  or  be- 
fore June  1st.    We  need  not  set  this  testi- 
mony out  at  length.    Taking  it  all  together, 
we  think  there  is  sufficient  evidence  to  war 
rant  the  finding  of  the  Jury  that  Armstrong 
was  notified  by  Brooks  by  June  1,  1918,  that 
the  contract  had  been  approved  by  Palmer. 
The  particular  testimony  on  which  this  find- 
ing of  the  Jury  was  based  was  doubtless  the 
testimony  of  Brooks  that  a  few  days  after  the 
signing  of  the  contract — four  or  five  or  sir 
he  thought — he  met  Armstrong  on  the  streets 
of  Tulia  and  told  him  that  "it  was  a  trade," 
at  which  time  Armstrong  informed  him  that 
he  was  not  going  to  take  the  land  as  it  was 
too  dry.    About  June  1st,  or  a  few  dan 
thereafter,   Armstrong   was  quarantined  at 
home  on  account  of  smallpox.    On  June  15th 
Brooks  wrote  him  this  letter: 

"I  am  writing  you  a  letter  as  I  heard  you 
were  quarantined  on  account  of  your  family 
having  the  smallpox.  The  contract  and  papers 
are  here  in  the  First  National  Bank,  which  are 
signed  by  Palmer.  He  accepted  all  of  your  offers 
of  the  three  payments  and  the  $3,200  down.  He 
will  give  possession  as  soon  as  the  deal  is  closed 
They  have  been  here  ever  since  you  were  here. 
They  will  stay  here  until  you  come  in,  so  come 
in  as  quick  as  you  can  and  fix  the  matter  up." 

R.  S.  Palmer  owned  only  one-quarter  of 
the  section  of  the  land.    His  son  and  tiro 
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sons-in-law  each  owned  a  quarter  section 
thereof.  The  correspondence  with  Brooks  in 
regard  to  the  sale  of  the  land  had  been  had 
with  R.  S.  Palmer  alone,  and  no  mention 
made  of  ownership  of  parts  of  the  section  by 
others.  It  does  not  appear  what,  if  any,  au- 
thority Palmer  had  to  act  for  the  others 
prior  to  May  24th  but  the  evidence  is  suffi- 
cient to  warrant  the  conclusion  that  on  re- 
ceipt of  the  letter  from  Brooks  of  May  24th 
Inclosing  the  contract  Palmer  took  up  the 
matter  -with  his  son  and  two  sons-in-law, 
and  that  before  he  finally  wired  Brooks  ap- 
proving the  contract  he  bad  been  authorised 
by  his  said  son  and  sons-in-law  to  go  ahead 
with  the  sale  in  accordance  with  the  con- 
tract. 

[1]  The  first  assignment,  that  the  court 
erred  In   refusing  to  give  a  peremptory  in- 
struction  for  defendant,   is   based   on   two 
propositions:    (1)  That  the  contract  was  not 
binding  on  the  son  and  sons-in-law,  owners 
of  three-fourths  of  the  land,  because  it  was 
not  made  with  their  authority,  and,  as  it  did 
not  purport  to  be  executed  in  their  behalf, 
they  could  not  ratify  it ;  (2)  that,  as  the  con- 
tract was  not  binding  on  such  parties,  it  is 
not  mutual,  and  will  not  support  an  action 
either  for  specific  performance  or  damages. 
There   Is  authority  to  the  effect  that  there 
can    be  no  ratification  of  a   contract  made 
without  authority  and  which  does  not  pur- 
port to  bind  the  person  ratifying  it    O'Con- 
nor ▼.  Camp,  158  S.  W.  203 ;   Moore  v.  Pow- 
ell, 6  Tex.  Civ.  App.  43,  26  S.  W.  472.    And 
the  authorities  also  support  the  statement, 
possibly  with  some  limitations,  that  "when 
a  person  takes  upon  himself  to  contract  for 
the  sale  of  an  estate  where  he  is  not  the  ab- 
solute owner  of  it  nor  has  it  in  his  power  by 
the  ordinary  course  of  law  or  equity  to  make 
himself  so,  though  the  owner  offer  to  make 
the  seller  a  title,"  yet  specific  performance  of 
the  contract  cannot  be  enforced  or  damages 
recovered  for  a  breach  against  the  seller. 
Pipkin  v.  James,  1  Humph.  (Tenn.)  325, 24  Am. 
Dec.  655 ;  Holllfleld  v.  Landrum,  31  Tex.  Civ. 
App.  187,  71  S.  W.  979;   Clifton  v.  Charles, 
53  Tex.  Civ.  App.  448,  116  S.  W.  120;    Hahl 
v.  West,  61  Tex.  Civ.  App.  431, 129  S.  W.  876 ; 
Townshend  v.  Goodfellow,  40  Minn.  312,  41 
N.  W.  1056,  3  L.  R.  A.  741,  12  Am.  St.  Rep. 
736;    Gray  v.  Smith,  83  Fed.  824,  28  C.  C. 
A.  168;    Brown  v.  Lee,  192  Fed.  822,  113  O. 
C.  A.  141.    We  need  not  analyze  these  au- 
thorities, however,  because  they  do  not,  in 
our  opinion,  apply  to  the  facts  of  this  case. 
The  jury  found,  and  the  finding  is  supported 
by  the  facts,  that  the  contract  written  and 
signed  by  Armstrong,  and  by  Brooks  for  Pal- 
mer, was  not  Intended  "to  become  a  contract 
until  B.  S.  Palmer  approved  it.    The  signa- 
ture of  Palmer's  name  by  Brooks,  as  agent 
thereto,  on  May  24th,  had  no  legal  impor- 
tance.   The  contract  was  actually  made  a 


acceptance  thereof.  Since  before  the  final 
act  on  the  part  of  Palmer  which  made  the 
instrument  a  contract  he  had  authority  from 
his  son  and  sons-in-law  to  go  ahead  with  it, 
the  contract  may  be  truly  said  to  have  been 
made  under  authority  from  the  said  parties, 
and  their  acts,  instead  of  being  merely  a 
ratification  of  an  already  existing  contract, 
was  authority  for  the  making  of  the  contract 
itself.  Now,  it  is  established  by  the  deci- 
sions of  our  Supreme  Court  that  the  donee 
of  a  power  to  convey  real  estate  may  execute 
the  power  in  his  own  name  without  referring 
in  any  way  to  the  power  or  to  the  donor,  and 
the  donor  will  be  bound,  If  it  appear  "from 
the  attending  circumstances  that  the  donee 
did  in  fact  act  under  and  by  virtue  of  the 
power  conferred  upon  him  to  dispose  of  the 
property  in  question  and  that  it  was  his  in- 
tention to  dispose  of  the  property  in  accord- 
ance with  the  power  so  conferred."  Hill  v. 
Conrad,  91  Tex.  345,  43  S.  W.  791,  and  author- 
ities there  cited.  The  same  rule  will  doubt- 
less apply  to  the  making  of  executory  con- 
tracts for  the  sale  of  real  estate.  2  O.  X 
683.  The  cases  of  Moore  v.  Powell  and 
O'Connor  v.  Camp,  supra,  recognize  such  rule 
by  implication. 

[2]  It  is  well  established  that  authority  to 
make  an  executory  contract  for  the  sale  of 
real  estate  need  not  be  in  writing.  We  con- 
clude, therefore,  that  the  attending  circum- 
stances are  sufficient  to  show  that  Palmer  in 
the  final  act  which  gave  the  contract  any 
legal  standing  as  such  was  acting  under  au- 
thority from  his  son  and  sons-in-law,  and 
that  he  was  Intending  in  such  matter  to  act 
for  them.  The  contract  under  these  circum- 
stances was  made  under  their  authority  and 
would  be  binding  on  them.  It  results  from 
this  conclusion  that  the  first  assignment  must 
be  overruled. 

[3]  Appellant,  under  the  second  assign- 
ment, contends  that  the  finding  of  the  Jury 
to  the  effect  that  the  contract  was  ratified  by 
R.  S.  Palmer  by  June  1,  1918,  is  not  support- 
ed by  the  evidence.  This  contention  is  based 
on  the  terms  of  Palmer's  telegram  of  May 
31st  and  the  statements  made  in  the  Brooks 
letter  to  Armstrong  of  June  15th.  If  the 
telegram  referred  to  stood  alone  as  the  evi- 
dence of  Palmer's  acceptance  of  the  contract, 
or  the  acceptance  had  been  conveyed  to  Arm- 
strong in  the  terms  of  the  telegram,  it  may 
be  that  appellant's  position  under  this  as- 
signment should  be  sustained.  But  we  do 
not  think  the  telegram  of  May  31st  should 
be  considered  alone  In  ascertaining  whether 
Palmer  accepted  the  contract  unconditional- 
ly. The  signing  of  the  contract  on  the  back 
thereof  and  sending  of  the  telegram  of  June 
1st,  and  mailing  of  the  contract  to  the  bank, 
perhaps  on  said  date,  does  evidence  an  un- 
qualified acceptance  of  the  contract.  Ac- 
ceptance on  June  1st  would  be  an  acceptance 


contract  by  Palmer's  communication  of  his   by  June  1st,  as  the  word  "by,"  used  in  this 
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connection,  Is  construed  as  meaning  on  or  be- 
fore. Goldman  t.  Broyles,  141  S.  W.  283; 
also  authorities  in  Words  and  Phrases,  both 
original  and  supplemental  edition,  cited  un- 
der word  "by."  The  telegram  of  May  31st 
is  to  be  construed  in  connection  with  all  the 
other  circumstances  and  acts  of  Palmer,  and 
we  think  the  jury  might  reasonably  have  con- 
cluded*that  the  expression  "will  expect  him 
to  pay  interest  on  Mr.  Austin's  note  from 
June  1st  on  "was  not  intended  by  Palmer  as 
requiring  a  modification  of  the  contract  in 
this  respect  if  that  was  not  the  purport  of 
the  contract  itself,  but  as  stating  his  under- 
standing of  the  meaning  of  the  contract  as 
written,  and  we  think  the  Jury  were  war- 
ranted under  all  the  circumstances  in  con- 
cluding that  Palmer  did  accept  the  contract 
unconditionally  on  or  before  June  1st;  and, 
since  the  terms  of  the  telegram  of  May  31st 
itself  were  not  communicated  to  Armstrong 
as  the  acceptance,  the  plaintiff  would  not  be 
confined  to  this  telegram  alone  as  evincing 
his  intention.  It  will  be  remembered  that 
Brooks  testified  that  he  conveyed  to  Arm- 
strong the  information  of  an  unconditional 
acceptance  of  the  contract.  Nor  do  we  think 
that  the  letter  of  June  15th,  written  after 
Brooks  had  told  Armstrong  Palmer  had  ap- 
proved the  contract,  and  after  Armstrong 
had  unqualifiedly  rejected  it,  should  be  nec- 
essarily taken  as  proposing  a  new  term  as 
to  possession  so  as  to  annul  Palmer's  pre- 
vious unqualified  acceptance  of  the  contract 
Brooks  explains  that  his  purpose  in  writing 
this  letter  to  Armstrong  was  to  induce  Arm- 
strong to  go  on  with  the  contract,  notwith- 
standing his  previous  repudiation  thereof. 
Brooks  was  an  illiterate  man  unable  to  read 
and  write,  and  probably  did  not  mean  to  pro- 
pose to  defer  possession  until  delivery  of  the 
deed  and  final  consummation  of  the  contract, 
as  such  a  proposition  would  have  been  In 
the  face  of  the  contract  and  everything  else 
he  had  previously  said  about  the  matter. 
The  papers  that  were  in  the  bank  were  not 
the  deed,  notes,  etc.,  but  merely  the  contract 
and  abstract  It  seems  reasonable  to  con- 
clude that  Brooks  meant  that  possession 
would  be  delivered  upon  Armstrong's  with- 
drawal of  his 'objection  to  the  contract  and 
an  indication  on  his  part  of  willingness  to 
proceed. 

The  third  assignment  attacks  the  finding 
of  the  jury  to  the  effect  that  Armstrong  was 
notified  of  Palmer's  ratification  of  the  con- 
tract by  June  1st  As  we  have  already  said, 
the  testimony  on  this  issue  is  conflicting. 
Some  of  Brooks'  testimony  is  contradictory, 
but,  taken  as  a  whole,  it  is  sufficient  to  war- 
rant the  jury's  finding  on  this  issue. 

[4]  The  fourth  assignment  Is  to  the  effect 
that  there  was  error  in  entering  judgment  in 
favor  of  E.  Brooks  for  a  part  of  the  recovery 
E.  Brooks  and  Palmer  joined'  in  the  suit,  and 
it  was  pleaded  that  said  Palmer  had  assign- 


ed a  part  of  the  cause  of  action  to  the  said 
Brooks.  No  evidence  of  any  such  assignment 
was  offered.  Brooks  had  no  interest  in  the 
contract  itself  such  as  would  support  a  suit, 
and  of  course  his  right  to  sue  and  recover 
depended  on  some  assignment  from  the  legal 
owner  of  the  cause  of  action.  But  Palmer, 
since  the  contract  was  made  in  his  name, 
could  sue  in  hjs  own  name  thereon.  C.  1. 
vol.  2,  pp.  895-897 ;  Tinsley  v.  Dowell,  87  Tex. 
23,  26  S.  W.  946;  Texas  Overall  Co.  ▼.  Mum- 
mert,  157  S.  W.  219;  San  Jacinto  Rice  Co. 
v.  Lockett,  145  S.  W.  1046.  The  pleading  of 
the  assignment  of  a  part  of  the  cause  of  ac- 
tion in  the  petition  by  Palmer  is  sufficient  to 
bind  him  in  a  Judgment  entered  on  such 
pleading,  and  the  defendant  could  not  be 
harmed  by  the  entry  of  such  a  judgment 

We  have  found  no  reversible  error  assign- 
ed, and  the  judgment  will  be  affirmed. 

On  Motion  for  Rehearing. 

[S]  The  appellant,  in  his  motion  for  re- 
hearing, advances  a  new  proposition  in  sup- 
port of  his  assignment  complaining  of  the 
refusal  of  the  court  to  instruct  the  Jury 
peremptorily  In  his  favor.  This  proposition 
is,  In  effect,  that  the  contract  between  Pal- 
mer and  Armstrong  was  a  personal  one ;  that 
under  it  Armstrong  was  entitled  to  the  per- 
sonal warranty  of  the  title  by  Palmer,  and 
the  other  undisclosed  owners  of  parts  of  the 
land  could  not  make  themselves  parties  to 
the  contract  We  think  it  is  true  that  Arm- 
strong was  entitled,  under  the  contract,  to 
a  warranty  of  the  title  from  Palmer,  and  an 
offer  of  anything  less  would  not  have  been 
a  fulfillment  of  the  terms  of  the  contract 
Birmingham  Matinee  Club  v.  McCarty,  152 
Ala.  571,  44  South.  642,  13  L.  R.  A.  (N.  8.) 
156,  15  Ann.  Cas.  237 ;  Pancoast  v.  Dinsmote, 
105  Me.  471,  75  AtL  48, 184  Am.  St.  Rep.  562; 
Steiner  v.  Zwickey,  41  Minn.  448,  43  N.  W. 
376;  Crabtree  v.  Levings,  53  111.  526;  Me- 
chem  on  Agency  (2d  Ed.)  g  2068;  38  Cye. 
1554.. 

[6]  But  it  does  not  appear  that  Armstrong 
was  asked  to  forego  his  right  to  Palmer's 
warranty  in  the  consummation  of  the  con- 
tract No  formal  tender  of  deeds  was  made 
by  Palmer.  Armstrong's  repudiation  of  the 
contract  before  the  time  for  delivery  of  the 
deeds  rendered  this  unnecessary.  Porter  v. 
Memphis  Land  &  Commission  Co.,  159  S.  W. 
497 ;  39  Cyc.  1542.  Palmer  alleged  In  gen- 
eral terms  that  he  was  ready  and  willing  to 
carry  out  the  terms  of  said  contract  and  was 
prevented  from  doing  bo  by  the  repudiation 
thereof  on  the  part  of  Armstrong.  He  tes- 
tified generally  that  he  was  willing  and 
ready  to  perform  the  contract  according  to 
its  terms,  and  that  he  was  preparing  to  se- 
cure and  would  have  secured  the  necessary 
deeds  from  the  other  owners  of  the  lex) 
when  notified  of  Palmer's  repudiation  of  the 
contract    We  take  it  that  the  conditions  of 
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the  contract  could  have  been  fulfilled  either 
l»y   Palmer  taking  deeds  from  the  others  to 
himself  and  executing  his  own  deed  to  Arm- 
strong or  perhaps  by  securing  deed  from  the 
others    to  Armstrong  for  the  parts  of  the 
land  owned  by  them,  and  executing  his  own 
warranty  of  the  title  to  all  the  land.   Barnett 
▼.   Morrison,  12  Ky.  (2  lift)  68;    Gavin  v. 
Ilagen,   15  Oal.  208.    The  general  character 
of  the  evident  is  sufficient  to  warrant  the 
conclusion  in  support  of  the  judgment  that 
plaintiff  -was  ready  to  do  whatever  was  nec- 
essary and  proper  on  his  part  to  be  done  to 
satisfy    the  terms  of  the  contract    If  Pal- 
mer was  bound  by  the  contract  to  execute  the 
warranty,  and  we  think  that  he  was  (Ash  v. 
Beck,   68   S.  W.  63),  and  the  other  owners 
of  the   land  were  bound  by  their  previous 
authorization  to  put  Palmer  in  position  to 
enable  him  to  perform  the  contract  and  make* 
good  title  to  all  the  land  In  accordance  with 
its  terms,  and  we  think  they  were,  then  we 
see  no  good  reason  for  holding  that  the  oth- 
er party  to  the  contract  should  not  be  bound 
thereby,  and  It  follows  thatj  if  Palmer  was 
willing  to  carry  out  the  contract,  he  would 
be  entitled  to  recover  damages  for  its  breach. 
U]  After  all,  the  liability  of  the  vendee  on 
a  contract  for  the  purchase  of  real  estate, 
made  with  a  vendor  who  does  not  have  the 
title  himself,  but  who  at  the  proper  time  is 
ready  to  make  the  title  contracted  for,  de- 
pends  on  the  answer  to  the  query  as   to 
whether  the  vendor  Is  a  bona  fide  contractor 
'within  the  meaning  of  the  authorities  on  this 
subject,   such  as  Townshend  v.  Goodfellow, 
40  Minn.  812,  41  N.  W.  1066,  8  L.  R,  A  739, 
12  Am.  St  Rep.  736,  Hollifleld  v.  Landrum, 
31  Tex.  Civ.  App.   187,  71   S.  W.  970,  and 
other  authorities  cited  in  the  original  opin- 
ion in  this  connection. 

"One  who  speculates  upon  that  of  which  he 
has  no  control  or  the  means  of  acquiring  it  is 
not  a  bona  fide  contractor.  Bat  the  general  rule 
is  that  where  a  contract  is  entered  into  in 
good  faith,  it  is  not  necessary  that  the  vendor 
be  actually  in  the  situation  to  perform  it  at 
the  time  it  is  entered  into,  provided  he  be  able 
at  the  proper  time  to  place  himself  in  that  sit- 
uation."   Townshend  v.  Goodfellow,  supra. 

We  think  that  the  facts  would  Justify  the 
finding  that  the  appellee,  in  making  Die 
contract  was  acting  in  good  faith  within 
the  meaning  of  this  rule.  His  letters  to 
Brooks,  listing  the  land  for  sale,  referred 
to  the  owners  as  "we."  It  Is  reasonable  to 
suppose  that  at  this  time  he  was  acting  for 
himself  and  under  authority  from  his  son 


and  sons-in-law  In  proposing  the  sale  of  the 
land  on  such  terms.  When  Brooks  made  the 
contract  for  sale  on  different  terms,  sub- 
ject to  his  approval,  he  submitted  such  con- 
tract to  the  others  and  had  their  authority  to 
accept  it  before  doing  the  act  that  made  the 
signed  Instrument  a  real  contract 

Appellant  vigorously  attacks;  the  latter 
conclusion  of  fact  announced  and  requests 
that  we  make  fuller  findings  thereon.  In 
response  to  this  request  we  quote  the  follow- 
ing from  the  testimony  of  the  appellee: 

"There  are  four  owners  of  this  section.  I 
sent  this  contract  for  their  approval,  and  they 
agreed  to  it  *  *  *  Two  of  them  seen  the 
contract  The  two  that  saw  it  didn't  see  it  un- 
til in  about  June;  I  don't  know  just  what  day 
it  was ;  I  guess  it  was,— I  don't  know  just  what 
day.  My  boy  told  me  to  go  ahead  and  sell  his ; 
whatever  I  done  would  be  all  right ;  told  me  to 
go  ahead  and  sell  it  My  sons-in-law  also  told 
me  the  same  thing.  I  talked  to  two  of  my  sons- 
in-law  and  phoned  to  the  other  one  concerning 
the  sale  of  this  property,  and  they  said  to  go 
ahead  with  it"  ^ 

Palmer  telegraphed  on  June  1st  "Have, 
mailed  contract  and  abstract  to  bank."  The 
bank  received  the  contract  in  an  envelope 
postmarked  "June,"  the  date  being  illegible. 
It  Is  well  known  that  evidence  fixing  dates 
from  memory  is  most  unreliable.  When  the 
foregoing  evidence  is  considered  together,  we 
think  the  conclusion  would  be  warranted  that 
Palmer  mailed  the  contract  to  the  bank  on 
June  1st,  as  stated  in  his  telegram,  and  that 
he  had  before  this  secured  the  authority 
from  the  others  to  make  such  contract 

We  adhere  to  the  opinion  that  the  acts  of 
the  other  owners  amounted  to  an  authoriza- 
tion to  Palmer  to  make  the  contract  rather 
than  a  ratification  of  an  existing  contract, 
thus  distinguishing  our  holding  from  that 
of  O'Connor  v.  Camp,  168  S.  W.  203,  and 
other  authorities  cited  by  appellant  to  the 
same  effect 

"Ratification  is  not  a  form  of  authorization ; 
it  is  rather  a  cure  for  the  lack  of  authorization 
or  a  substitute  for  authorization.  It  presup- 
poses that  there  was  no  authority,  and  there 
can,  in  the  nature  of  the  case,  be  no  authority 
to  do  an  act  given  after  the  act  is  done."  Mech- 
em  on  Agency  (2d  Ed.)  {  348.  , 

If  we  are  correct  in  our  conclusions,  the 
act  was  not  done,  the  contract  had  not  been 
made,  when  the  authority  was  given  In  this 
Instance. 

We  think  the  motion  for  rehearing  should 
be  overruled. 
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BROOKS  et  al.  v.  SLAUGHTER. 
(No.  1588.) 

(Court  Of  Civil  Appeals  of  Texas.     Amarillo. 
Jan.  7,  1920.    On  Motion  for  Re- 
hearing, Feb.  18,  1920.) 

J.  Boundaries  <8=>3(1)  —  Call  fob  corners 

CONTROLS)  CALLS  FOB  COURSE  AND  DISTANCE. 

A  call  in  a  survey  for  corners  on  the 
ground  is  superior  to  calls  for  course  and  dis- 
tance. 

2.  Boundaries  <s=s25  —  Subsequent  survbts 

could  not  change  location  identified  bt 

pbiob  notes. 

When  field  notes  of  a  survey   were  made 

out  and  filed  the  land  was  to  be  identified  and 

located   from   them,  and   subsequent   work  in 

surveying  could  not  change  such  location,  since 

the  field  notes  of  junior  surveys  cannot  control 

the  location  of  senior  surveys. 

8.  Boundaries   <3=>10  —  All  corners   and 

field  notes  in  system  of  surveys  to  be 

considered  in  locating  ant  survey. 

All  corners  and  fieto  notes  of  a  system  of 

surveys  may  be  looked  to  in  locating  any  of  the 

surveys  in  the  system,  and  it  is  not  necessary 

to  constitute  a  block  of  surveys  one  system  that 

the  surveying  be  done  on  the  same  date,  but  it 

is  only  necessary  the  work  be  continuous  from 

day  to  day  and  connected  as  part  of  the  series 

of  surveys. 

4.  Boundaries  €=>8— Running  lines  fbom 
corners  on  true  course  to  locate  sub- 
VETS. 

Where  there  is.no  uniform  variance  from 
true  course  found  in  any  of  the  lines  of  a  sur- 
vey actually  run,  but  there  is  a  difference  in 
the  course  of  the  east  line,  and  the  angle  at  a 
corner  is  not  a  right  angle,  as  required  to  make 
a  proper  square  survey  pursuant  to  Rev.  St. 
1911,  art.  5339,  in  locating  the  surveys  of  the 
block  the  lines  running  southward  and  west- 
ward from  certain  corners  should  be  run  on 
true  course. 

5.  Boundaries  <S=»10— State  and  successors 

NOT  BOUND  BY  ACT  OF  SURVEYOR  IN  PLACING 
WITHIN  CORRECTED  FIELD  NOTES  LANDS  NOT 
EMBRACED  IN  ORIGINAL  SURVEY. 

If  an  original  survey  did  not  embrace  lands 
in  controversy,  the  act  of  the  state  surveyor  in 
placing  them  within  corrected  field  notes  of 
such  survey  on  his  resurvey  of  the  lands,  and 
the  subsequent  approval  of  the  field  notes  by 
the  land  commissioner,  did  not  bind  the  state 
and  those  claiming  under  it. 

0.  Boundaries  dj=»10— Statute  as  to  maps 

NOT  GIVEN   CONTROLLING   EFFECT. 

Rev.  St.  1911,  arts.  5396-5400,  providing  all 
surveys  by  virtue  of  valid  alternate  scrip  should 
segregate  from  the  public  domain  all  lands  em- 
braced in  surveys  or  blocks  of  surveys  as  are 
evidenced  by  their  corners  and  lines,  or  by 
calls  for  natural  or  artificial  objects,  or  the 
corners  and  boundaries  of  other  surveys,  or 
by  maps  and  other  records  in  the  land  office, 
did  not  give  controlling  effect  to  any  one  meth- 
od of  locating  surveys,  or  define  the   proper 


function  of  the  various  means  that  might  be  re- 
sorted to  in  locating  boundaries,  but  merely  re- 
ferred to  the  different  recognized  means;'  the 
intent  being  that  application  of  means  should 
be  governed  by  principles  of  boundary  law  and 
the  use  of  maps  under  certain  circumstances 
being  recognized. 

7.  Boundaries  <g=»25— Effect  of  filed  map 
of  subsequent  survey. 

A  map  of  a  subsequent  survey  filed  in  the 
general  land  office  cannot  be  permitted  to  af- 
fect the  location  of  lands  as  evidenced  by 
field  notes  based  on  established  corners  on  the 
ground  and  filed  prior  to  filing  of  the  map. 

8.  Boundaries  €=3(1)— Call  for  establish- 
ed corner  cannot  be  disregarded  in  fa- 
vor of  call  for  unmarked  line. 

In  determining  the  boundaries  of  surveyed 
lands  a  call  for  an  established  corner  cannot  be 
disregarded  in  favor  of  a  call  for  an  unmarked 
open  line  of  an  adjoiner. 

9.  Boundaries  «j=»27— Plaintiff  must  re- 
cover on  strength  of  title. 

Plaintiff  in  a  boundary  suit  must  recover  on 
the  strength  of  his  own  title. 

10.  Public  lands  <8*»180— State  alone  can 
question  unauthorized  bale  by  sdbvetob 
of  district. 

Under  Rev.  St.  1911,  arts.  5458,  5459, 
though  the  surveyor  of  a  land  district  had  no 
authority  to  make  sale  of  land  in  another  coun- 
ty, no  one  but  the  state  can  question  such  sur- 
vey and  sale  by  him. 

11.  Evidence  «=»121(1),  817(2)  —  Declara- 
tions of  surveyor  at  time  of  survey  are 
res  gestji  but  if  after  survey  abe  hear- 
SAY. 

Declarations  made  by  the  original  surveyor 
of  land  at  the  time  of  the  survey  might  be  ad- 
missible in  a  boundary  suit  as  res  gestae,  even 
if  the  surveyor  were  living,  but  such  declara- 
tions subsequently  made  are  hearsay,  and  to 
be  admissible  must  be  brought  within  some 
recognized  exception  to  the  hearsay  rule. 

Appeal  from  District  Court,  Garza  Coun- 
ty; W.  R.  Spencer,  Judge. 

Suit  by  John  B.  Slaughter  against  I*.  X. 
Brooks  and  others.  From  Judgment  for 
plaintiff  defendants  appeal.  Judgment  af- 
firmed In  part;  In. other  respects  reversed 
and  remanded. 

Ben  H.  Kelly  and  Don  A.  Bliss,  both  of 
San  Antonio,  and  W.  F.  Kelly,  of  Poet,  for 
appellants. 

J.  H.  Beall  &  Son,  of  Sweetwater,  for  ap- 
pellee. 

BOYCE,  J.  This  Is  a  boundary  suit,  and 
requires  a  decision  as  to  whether  there  is  a 
vacancy  between  the  south  lines  of  sections 
1320  and  2328,  block  1,  H.  &  O.  B.  Railway 
Company  surveys,  and  the  north  lines  of  sec- 
tion 403  and  section  10,  Tyler  Tap  Railway 
Company  surveys,  in  Garza  county.  Tu<- 
appellant  L.  N.  Brooks  was  awarded,  on  his 
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application  to  purchase  said  land  as  being 
vacant  and  belonging  to  the  public  school 
fund,  a  strip  of  land  between  the  said  sur- 
veys, which  strip  of  land  so  awarded  is  637 
vnras  vide  on  the  east  end  and  526  varas  on 
the  west,  and  extends  east  2,180  varas  from 
the  northwest  corner  of  said  section  403. 
The  appellee  is  the  owner  of  sections  1226, 
1228,  and  403,  and,  as  plaintiff,  recovered 
Judgment  against  appellants  in  the  court  be- 
low on  the  theory  that  the  land  claimed  by 
the  appellant  is  a  part  of  said  sections  1826 
and  1328. 

We  attach  hereto  a  plat  which  appellants 
contend  correctly  shows  the  relative  position 
of  said  sections  1326,  1328,  403,  and  10,  as 
they  should  be  located  on  the  ground.  We 
do"  not  adopt  the  plat  as  being  correct  in  all 
particulars,  but  it  may  be  conveniently  re- 
ferred to  in  connection  with  our  further 
statement  of  the  facts,  and  in  connection 
therewith  will  be  sufficient  to  a  general  un- 
derstanding of  the  Issues  to  be  decided. 

Blac  «  8orru  Cokmui  -, 
coae  CoHHKrt         ** 
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The  evidence  establishes  the  following 
facts: 

(1)  All  of  the  actual  surveying  upon  which 
the  field  notes  of  all  of  the  surveys  shown  in 
the  plat  were  based  was  done  by  Jasper 
Hayes,  though  such  field  notes  were  signed 
by  other  parties.  The  field  notes  of  the  sec- 
tions in  block  1,  H.  4  O.  B.  Railway  Com- 
pany, were  signed  by  Geo.  Splller,  the  sur- 
veyor of  Young  district.  The  corners  shown 
on  the  map  as  the  Cobb  corner,  Black  Bottle 
corner,  and  corners  D  and  B,  were  put  in 
by  Jasper  Hayes  on  September  27  and  28, 
1877,  and  the  field  notes  of  those  surveys 
upon  which  we  have  placed  a  check  mark 
thus,  +,  were  dated  September  27,  28,  and 
October  1,  1877.  These  corners  Just  referred 
to  are  identified  on  the  ground ;  it  appearing 
that  the  Cobb  and  Black  Bottle  corners  were 
established  on  September  27,  1877,  and  cor- 
ners D  and  E  on  September  28,  1877;  the 
course  of  the  line  from  the  Black  Bottle  cor- 
ner to  the  Cobb  corner  is  N.  89°  10*  W.; 


that  from  the  Black  Bottle  corner  to  corner 
£>  is  S.  1*  35'  E. ;  and  that  from  corner  D  to 
E  is  off  true  meridian  13',  the  evidence  not 
disclosing  which  way.  The  courses  called 
for  in  the  field  notes  of  the  surveys  are 
north,  south,  east,  and  west.  There  is  an 
excess  in  the  distance  called  for  by  the  field 
notes  between  all  the  corners  except  corners 
D  and  E.  The  field  notes  of  sections  1326 
and  1328  tie  back  through  their  calls  and 
the  respective  calls  of  the  field  notes  of  in- 
termediate surveys  to  corners  D  and  E. 
Both  parties  assume  that  they  also  tie  to  the 
Cobb  corner.  The  field  notes  of  intervening 
surveys  necessary  to  enable  us  to  say  defi- 
nitely whether  this  is  true  are  not  in  the 
record.  However,  all  of  the  maps  introduced 
In  evidence  indicate  that  this  is  correct,  and 
we  will  assume  that  this  statement,  concur- 
red in  by  both  parties,  is  correct  A  mound 
is  called  for  at  the  northeast  corner  of  sec- 
tion 1313,  and  a  pile  of  stone  at  the  north- 
west corner  of  1226,  but  these  were  not 
found  on  the  ground.  There  do  not  appear 
to  be  any  calls  for  any  marks  on  the  ground 
in  the  field  notes  of  any  of  the  other  surveys 
of  1877  except  the  calls  for  the  corners  we 
have  mentioned,  and  there  is  nothing  to 
show  that  the  surveyor  was  on  the  ground  at 
any  other  place,  and  reference  to  his  field 
book  failed  to  show  that  he  ran  any  other 
lines  at  this  time. 

(2)  In  January,  1878,  Hayes  returned  to 
the  vicinity  of  those  lands,  and  running  west 
from  the  Cobb  corner  established  on  January 
10,  1878,  corner  A ;  there  being  an  excess  of 
104  varas  in -the  distance  called  for  between 
the  Cobb  corner  and  corner  A.  From  said 
corner  A  he  ran  a  line  three  miles  south, 
thence  three  miles  east,  thence  south  ten 
miles,  where  he  put  in  the  corner  not  shown 
on  the  map.  So  far  as  appears  from  this 
record  these  two  corners  were  the  only 
marks  of  this  survey  put  in  on  the  ground. 
The  field  notes  of  most  of  the  other  surveys 
not  checked  by  us  on  the  map,  and  whose 
numbers  run  in  the  twelve,  thirteen,  and 
fourteen  hundreds,  were  dated  on  January  10 
and  11,  1878;  the  locations  being  in  the 
name  of  various  grantees.  The  field  notes 
of  this  January  work  call  to  tie  these  sur- 
veys to  the  surveys  located  in  September 
and  October,  1877. 

(3)  In  May,  1878,  Hayes  again  returned 
to  this  vicinity  and  put  in  the  Grapevine, 
Camp  Branch,  and  Annheuser  Beer  Bottle 
corners ;  at  the  same  time  he  established  nine 
corners  north  of  the  Camp  Branch  corner, 
including  the  corners  at  the  northwest  cor- 
ners of  sections  1361  and  552,  which  we  have 
marked  F  and  G.  These  corners  just  men- 
tioned are  also  found  on  the  ground.  There 
Is  an  excess  of  05  varas  between  the  Camp 
Branch  corner  and  Corner  G;  55  varas  of 
this  excess  being  between  the  Camp  Branch 
corner  and  corner  F.    At  the  same  time  said 
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surveyor  ran  from  the  Annheuser  Beer  Bot- 
tle corner  westward  and  northward,  putting 
in  other  corners  not  shown  on  the  map.  A 
more  detailed  statement  of  this  further  work 
appears  from  the  opinion  of  this  court  in  the 
case  of  W.  R.  Standefer  v.  W.  F.  Vaughan, 
No.  1557,  219  S.  W.  484,  this  day  handed 
down,  but  we  do  not  deem  the  work  done 
west  of  this  locality  to  be  material  to  a  de- 
termination' of  the  questions  now  before  us. 
The  field  notes  of  surreys  403,  404,  405, 
406,  1361,  552,  553,  'etc.,  were  based  on  this 
work  done  in  May,  1878,  and  call  for  such 
corners  and  tie  to  each  other.  The  corners 
north  of  the  Camp  Branch  corner  were  earth 
mounds  and  pits.  The  field  notes  of  section 
553  call  for  an  earth  mound  at  Its  northeast 
corner,  described  as  being  the  southeast  cor- 
ner of  section  1367,  and  southwest  corner  of 
section  1365.  The  field  notes  of  section  403 
call  for  its  northwest  corner  to  be  at  the 
southwest  corner  of  1326,  a  mound  and  two 
pits,  and  Its  northeast  corner  to  be  at  the 
southeast  corner  of  1326,  an  earth  mound. 
As  we  have  already  stated,  the  field  notes  of 
sections  1326  and  1328  do  not  call  for  any 
mark  of  any  kind  at  these  corners.  The 
line  of  corners  north  of  the  northeast  corner 
of  553,  put  In  In  May,  1878,  were  evidently 
supposed  to  be  the  corners  of  sections  1365, 
1322,  etc.,  although  the  field  notes  of  those 
surveys  were  dated  In  October,  1877,  and 
January,  1878,  and  had  already  been  filed  In 
the  land  office,  and  such  field  notes  did  not 
call  for  any  such  corners.  The  field  notes  of 
section  10  are  dated  In  May,  1879,  and  call 
to  begin  at  the  southeast  corner  of  403, 1,940 
varas  north  of  the  Grapevine  corner,  and  al- 
so call  for  its  northwest  corner  to  be  the 
northeast  corner  of  403  and  the  southwest 
corner  of  1328. 

(4)  A  map  entitled  "Fannin  Scrip,  E.  L. 
&  B  B.  B  B.  Co.  Sketch,"  and  purporting  to 
be  signed  by  J.  Hayes,  was  filed  In  the  land 
office  on  July  22,  1878.  This  map  shows  sec- 
tions 403  and  404  to  lie  south  of  and  corner 
with  sections  1324  and  1326.  The  maps  in 
use  in  the  land  office  for  many  years  there- 
after showed  said  sections  to  be  thus  con- 
tiguous. 

(5)  If  the  south  lines  of  sections  1326  and 
1328  be  located  by  course  and  distance  from 
corner  E,  such  lines  will  be  several  hundred 
varas  north  of  the  north  lines  of  sections 
403  and  10,  located  from  corner  O  and  the 
Grapevine  corner,  and  if  the  western  lines  of 
said  sections  1326  and  1328  are  located  by 
course  and  distance  from  either  corner  E  or 
the  Cobb  corner,  said  western  lines  will  be 
sjeveral  hundred  varas  east  of  the  western 
lines  of  said  sections  403  and  10. 

(6)  Corrected  field  notes  of  the  H.  &  O.  B. 
Railway  Company  surveys  and  of  the  Tyler 
Tap  Railway  Company  surveys,  Including 
the  sections  we  have  referred  to  by  number, 
were  filed  in  the  general  land  office  in  1907; 


the  resurvey  being  made  by  W.  D.  Twltchell, 
state  surveyor.  The  corrected  field  notes  of 
said  sections  403  and  10,  Tyler  Tap  Railway 
Company,  locate  such  surveys  from  the 
Grapevine  corner  and  corner  G.  Corner  B, 
marked  "Twltchell  corner"  on  the  map,  was 
put  In  at  the  time  of  this  resurvey  and  per- 
manent monuments  established  at  each  of 
the  other  corners  of  these  surveys.  The  cor- 
rected field  notes  left  no  vacancy ;  the  north- 
west and  southwest  corners  of  sections  403 
and  1326,  respectively,  being  identical,  etc. 

Conclusions  of  Law. 

Based  on  the  foregoing  facts  we  have 
reached  the  following  conclusions  as  to  the 
Questions  of  law  involved. 

[1]  1.  The  south  lines  of  said  sections  1326 
and  1328  should  be  located  by  course  and 
distance  from  corner  E.  Their  western  lines 
should  be  located  by  course  and  distance 
from  the  Cobb  corner.  Since  the  H.  &  O.  B. 
Railway  Company  surveys  were  built  up 
from  the  lines  run  by  the  surveyor  from  the 
Cobb  corner  to. the  Black  Bottle  corner  and 
thence  south  to  corners  D  and  E,  we  think 
that  each  of  these  corners  should  be  regard- 
ed In  constructing  the  system  of  surveys 
based  thereon,  so  that  the  surveys  of  the 
block  will  hold  the  excess  east  and  west  be- 
tween the  Cobb  corner  and  the  Black  Bottle 
corner  and  north  and  south  between  the 
Black  Bottle  corner  and  corners  D  and  E. 
But  when  we  go  south  of  corner  B  there  is 
nothing  In  the  record  that  will  Justify  giv- 
ing an  excess  In  the  north  and  south  dis- 
tance calls  of  the  field  notes  of  such  surveys. 
Likewise  when  we  go  west  of  the  Cobb  cor- 
ner there  is  no  support  for  an  excess  In  the 
east  and  west  lines  of  such  surveys.  We 
cannot  continue  the  excess  simply  because 
we  may  find  an  excess  In  the  lines  which  we 
find  were  actually  run.  The  excess  In  these 
lines  is  Justified  only  because  the  call  for 
corners  on  the  ground  Is  superior  to  the 
calls  for  course  and  distance,  but  when  .we 
pass  those  corners  and  find  nothing  on  the 
ground  or  other  call  that  will  override  the 
calls  for  course  and  distance  we  must  then 
give  effect  to  such  calls  for  course  and  dis- 
tance. 

[2,  S]  2.  The  call  of  the  T.  T.  Hallway 
Company  surveys,  sections  403  and  663,  etc, 
which  were  surveyed  In  May  after  the  field 
notes  of  sections  1326  and  1328  had  been 
filed  In  the  general  land  office,  cannot  locate 
the  lines  of  the  older  surveys.  When  the 
field  notes  were  made  out  and  filed  the  land 
was  to  be  identified  and  located  from  them, 
and  subsequent  work  could  not  change  such 
location.  State  v.  Post,  169  S.  W.  405 ;  Wil- 
liams v.  McLeroy,  135  S.  W.  252.  Appellee 
does  not  take  issue  with  the  general  proposi- 
tion that  the  field  notes  of  Junior  surveys 
cannot  control  the  location  of  senior  surveys, 
but  Insists  as  a  controverting  proposition 
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that  It  Is  to  be  presumed  that  surveys  1326 
and  1328  and  the  other  surreys  of  block  1, 
H.  &  O.  B.  Railway  Company,  were  survey- 
ed on  the  ground  by  Jasper  Hayes,  and  that 
when  he  made  the  calls  for  the  lines  of  the 
H.  &  O.  B.  Company  surveys  In  the  May 
work  he  knew  where  such  lines  were  locat- 
ed; that  such  calls  are  thus  evidence  of  the 
location  of  the  prior  work.  The  answer  to 
this  controverting  proposition  is  In  the  fact 
that  the  evidence  rebuts  the  presumption 
that  the  lines  of  the  surveys  In  block  1,  H. 
&  O.  B.  Railway  Company,  were  run  out  on 
the  ground  other  than  as  already  indicated. 
We  recognize  fully  that  all  corners  and  field 
notes  of  a  system  of  surveys  may  be  looked 
to  In  locating  any  of  the  surveys  of  the  sys- 
tem, and  that  It  Is  not  necessary,  in  order 
to  constitute  a  block  of  surveys  one  system, 
that  the  surveying  be  done  on  the  same  date, 
and  that  it  is  only  necessary  that  the  work 
"was  continuous  from  day  to  day,  and  con- 
nected as  a  part  of  the  series  of  surveys, 
though  such  work  may  have  been  continued 
for  many  days,  or  even  weeks  and  months." 
State  v.  Dayton  Lumber  Co.,  159  S.  W.  395. 
Regard  for  this  principle  was  the  control- 
ling factor  in  the  decision  of  the  case  of  W. 
R  Standefer  v.  W.  F.  Vaughan,  No.  1557, 
decided  by  us  on  this  date.  But  the  evi- 
dence in  this  case  is,  in  our  opinion,  In- 
sufficient to  show  that  the  work  of  Septem- 
ber, 1877,  and  that  of  May,  1878,  is  one 
system.  The  record  shows  that  the  work 
of  September,  1877,  in  so  far  as  the  lo- 
cations based  thereon  were  concerned,  was 
complete  before  the  work  of  May,  1878, 
was  done.  The  field  notes  based  on  the  1877 
work  were  made  out  and  filed,  and  must  be 
held  to  have  appropriated  specific  land  prior 
to  the  work  in  May,  1878,  when  the  same 
surveyor  returned  and  did  other  surveying 
for  the  purpose  of  locating  lands  for  the 
holders  of  other  certificates. 

[4]  8.  The  question  next  arises  as  to  wheth- 
er the  course  westward  from  corner  E  and 
southward  from  the  Cobb  corner,  in  order  to 
locate  the  surveys  based  on  this  work,  should 
be  on  a  true  course.  Various  suggestions 
are  made  by  the  parties  to  this  appeal  as  to 
this  question.  One  is  that  the  south  line 
from  corner  E  should  parallel  the  line  be- 
tween the  Cobb  and  Black  Bottle  corners 
and  the  west  line  from  the  Cobb  corner  should 
parallel  the  lines  between  the  Black  Bottle 
corner  and  corners  D  and  E;  another  sug- 
gestion is  that  the  lines  should  be  run  at 
right  angles  to  the  north  and  east  lines  as 
established  on  the  ground  by  the  corners  re- 
ferred to.  The  law  required  that  the  land 
should  be  surveyed  In  a  square.  Article 
5339,  R,  S.  And  that  was  the  intention  of 
the  surveyor,  as  evidenced  by  his  field  notes. 
So  that  It  may  'possibly  be  true  that  If  the 
lines  actually  run  had  disclosed  a  uniform 
variance  from   the   true  course   this   same 


divergence  should  be  used  in  constructing 
the  oth#  lines  of  the  block.  Note  16a,  9  C. 
J.  166.  But,  as  we  have  already  noted, 
there  is  no  uniform  variance  from  true 
course  found  in  any  of  the  lines  actually 
run.  There  is  a  difference  in  the  course  of 
the  east  line  itself  and  the  angle  at  the 
Black  Bottle  corner  is  not  a  right  angle. 
Under  such  circumstances,  we  think  that  in 
locating  the  surveys  of  the  block  the  line 
southward  from  the  Cobb  corner  and  those 
westward  from  corners  D  and  E  should  be 
run  on  true  course.  Gilbert  v.  Finberg,  156 
S.  W.  512. 

[6-7]  4.  If  the  original  survey  did  not  em- 
brace these  lands  in  controversy,  the  act  of 
the  state  surveyor  in  placing  them  within 
corrected  field  notes  of  such  surveys  on  his 
resurvey  of  the  lands,  and  the  subsequent 
approval  of  these  field  notes  by  the  land 
commissioner,  did  not  bind  the  state  and 
those  claiming  under  it.  State  v.  Post  (Sup.) 
169  S.  W.  407;  Id.,  169  S.  W.  405.  In  these 
cases  the  very  same  resurvey  was  in  ques- 
tion. The  resurvey  purported  to  have  been 
made  by  virtue  of  the  act  of  1887,  referred 
to  by  the  Supreme  Court  and  the  Court  of 
Civil  Appeals  in  their  decisions  of  the  case. 
We  are  now  referred  by  appellee  to  the  Act 
of  1889,  pp.  103,  104,  which  now  appears  In 
our  statutes  as  articles  5396  to  5400,  as  sus- 
taining this  resurvey.  In  the  first  place, 
said  act  can  have  no  application  to  this  case  , 
because  all  of  the  surveys  herein  involved 
were  patented  long  prior  to  the  enactment, 
and  it  is  expressly  provided  by  section  5 
thereof  (R.  S.  5400)  that  nothing  in  the  act 
"shall  apply  to  any  lands  for  which  patent 
has  been  issued."  But,  even  if  the  act  were 
applicable  here,  we  do  not  think  that  the 
land  south  of  the  south  lines  of  sections 
1326  and  1328,  and  north  of  the  north  lines 
of  sections  10  and  403,  located  as  we  have 
indicated  they  should  be,  could  be  said  to  be 
land  embraced  in  any  of  the  said  surveys 
under  the  terms  of  said  act  of  1889.  The 
act  provided  that  all  surveys  made  by  virtue 
of  valid  alternate  scrip  should  segregate 
from  the  mass  of  the  public  domain  all  lands 
embraced  In  said  surveys  or  blocks  of  sur- 
veys, "as  evidenced  by  the  corners  and  lines 
of  same,  or  by  calls  for  natural  or  artificial 
objects,  or  the  calls  for  the  corners  and 
boundaries  of  other  surveys  or  by  the  maps 
and  other  records  In  the  general  land  office." 
As  we  have  already  seen,  the  surveys,  as 
evidenced  by  the  field  notes  and  corners  on 
the  ground,  do  not  embrace  the  strip  of  land 
in  question.  It  is  true  it  would  appear  from 
a  map  filed  by  Jasper  Hayes  In  July,  1878, 
after  filing  of  the  field  notes  of  said  surveys, 
that  there  is  no  vacancy  between  said  sur- 
veys 1326,  1328,  and  surveys  10  and  403. 
We  do  not,  however,  construe  the  act  as 
giving  an  absolutely  controlling  effect  to  any 
one  method  of  locating  the  surveys,  or  as 
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attempting  to  define  the  proper  function  of 
the  various  means  that  might  be  rdftorted  to 
In  locating  the  boundaries  of  the  surreys. 
The  act  merely  referred  to  the  different  rec- 
ognized means  of  locating  land ;  It  being  the 
intention  of  the  Legislature,  we  think,  that 
the  application  of  these  means  of  loca- 
tion should  be  governed  by  the  general  prin- 
ciples of  boundary  law,  otherwise  conflicting 
results  would  ensue  from  the  application  of 
the  law.  The  use  of  maps,  under  certain  cir- 
cumstances, for  the  purpose  of  the  ascertain- 
ment of  boundaries  of  land,  was  recognized 
as  a  part  of  the  law,  and  It  was,  we  think, 
the  intention  of  the  Legislature  to  authorize 
a  reference  to  maps  In  these  cases  for  the 
purpose  of  ascertaining  the  boundaries  of 
surveys  subject  to  the  general  principles  of 
boundary  law.  It  Is  not  necessary  for  us  at 
this  time  to  go  Into  a  discussion  of  the  ef- 
fect that  Is  to  be  given  maps  in  the  location 
of  boundaries.  We  think  It  is  clear  that  the 
map  filed  under  the  circumstances  we  have 
stated  cannot  be  permitted  to  affect  the  loca- 
tion of  lands  as  evidenced  by  field  notes 
based  on  established  corners  on  the  ground 
and  filed  prior  to  the  filing  of  the  map.  Fin- 
berg  v.  Gilbert,  104  Tex.  639,  141  S.  W.  8T; 
Smith  v.  Boone,  84  Tex.  626,  19  S.  W.  702. 
What  we  have  said  in  this  connection  Is  suf- 
ficient as  to  the  general  contention  made  by 
appellee  as  to  the  effect  of  the  maps  filed  in 
the  land  office  showing  the  location  of  these 
-  lands. 

6.  The  record  does  not  enable  us  to  apply 
the  principles  which  we  have  announced  so 
as  to  definitely  locate  the  south  lines  of  sec- 
tions 1326  and  1328,  with  reference  to  estab- 
lished corners  on  the  ground,  so  that  we 
might  render  a  Judgment  here.  The  only 
data  from  which  we  could  so  locate  these 
lines  is  the  run  of  Surveyor  Standefer.  from 
the  northeast  corner  of  section  10,  an  es- 
tablished corner  put  In  on  resurvey,  to  the 
southeast  corner  of  section  1227.  The  cours- 
es given  in  the  field  notes  of  this  run  are  not 
on  true  course,  and  even  if  we  were  to  take 
these  and  have  a  surveyor  correct  the  run  to 
a  true  course,  so  as  to  get  the  proper  loca- 
tion on  the  ground  of  these  south  lines,  there 
Is  a  discrepancy  in  the  two  statements  of  the 
courses  which  would  prevent  us  from  doing 
this.  See  Statement,  pp.  105  to  106,  and 
114  to  117.  For  the  same  reason  we  are  un- 
able to  locate  on  the  ground  the  east  and 
west  lines  of  sections  1326  and  1328  from  the 
Cobb  corner. 

[8]  6.  Survey  403  should  be  located  from 
the  Grapevine  and  Camp  Branch  corners 
and  corners  F  and  G.  The  nine  surveys,  of 
which  403  is  the  northeast  and  552  the 
northwest,  do  truly  belong  to  one  system  of 
surveys,  and  the  northeast  corner  of  section 
403  should  be  placed  at  the  intersection  of 
the  lines  run  north  from  the  Grapevine  cor- 
ner and  east  from  corner  G.    Corner  G  will 


hold  the  excess  north  and  south  between  it 
and  the  Camp  Branch  corner.  The  lines  of 
403,  404,  and  652  cannot  be  extended  beyond 
the  points  we  have  indicated  to  reach  sur- 
veys 1366,  1324, 1326,  and  1328,  of  theH.  &0. 
B.  Railway  Company  surveys,  because  such 
construction  would  disregard  the  footsteps  of 
the  surveyor  as  evidenced  by  the  mound  cor- 
ner at  the  northwest  corner  of  section  552, 
and  thus  disregard  a  call  for  an  established 
corner  In  favor  of  a  call  for  an  unmarked 
open  line  of  an  adjotner.  State  v.  Post,  169 
S.  W.  406;  Polk  v.  Relnhard,  183  S.  W.  687; 
Standefer  v.  Vaughan,  supra,  and  authori- 
ties there  cited.  We  take  it  that  the  resur- 
vey of  section  403  as  embraced  in  the  cor- 
rected field  notes  located  it  in  the  manner 
that  we  have  Indicated  it  should  be  located, 
though  there  is  some  discrepancy  in  the 
field  notes  as  they  appear  In  the  record.  As 
we  have  stated,  there  was  a  95-vara  excess 
between  the  Grapevine  corner  and  comer  G, 
55  varas  of  which  was  between  the  Grape- 
vine corner  and  corner  F.  Now  in  the  cor- 
rected field  notes  of  401  it  is  given  an  excess 
north  and  south  of  55  varas  and  in  the  cor- 
rected field  notes  of  section  10  It  is  given  an 
excess  of  40  varas  north  and  south,  but  403 
is  given  an  excess  of  55  varas  north  and 
south  and  yet  its  east  corners  are  common, 
according  to  the  field  notes,  with  the  west 
corners  of  section  10.  It  sufficiently  appears, 
we  think,  that  this  dlsprepancy  Is  due  to 
some  clerical  error,  as  the  Judgment  based 
on  the  corrected  field  notes  gives  Baid  section 
403  an  excess  north  and  south  of  -40  varas. 
So  we  conclude  that  the  Judgment  properly 
locates  said  section  403  on  the  ground,  and 
we  affirm  the  Judgment  in  favor  of  appellee 
as  to  said  section  403,  so  located  on  the 
ground,  though  the  calls  for  the  corners  of 
the  H.  &  O.  B.  Railway  Company  surveys 
should  be  eliminated. 

[1,11]  7.  Appellee  asserts  that  the  sale  of 
the  vacant  land  to  appellant  Brooks  was 
void  because  the  survey  upon  which  the 
sale  was  based  was  made  by  the  surveyor 
of  the  Howard  land  district,  and  that  he  was 
not  authorized  to  make  the  survey  because 
it  is  shown  by  the  maps  In  evidence  that  the 
land  is  in  Garza  county.  It  is  true  that  the 
maps  show  the  land  to  be  situated  in  Garza 
county,  though  the  field  notes  of  the  survey 
call  for  Its  location  to  be  in  Lynn  and  Garza 
counties.  As  the  plaintiff  must  recover  on 
the  strength  of  his  own  title,  this  would  not 
be  material  in  determining  whether  the 
plaintiff  would  be  entitled  to  Judgment,  but 
It  does  become  material  In  consideration  of 
the  defendant's  cross-action.  We  think  that, 
even  if  it  be  true  that  the  surveyor  of  the 
Howard  land  district  had  no  authority  to 
make  the  sale,  yet  no  one  but  the  state  could 
question  the  sale  of  the  land  to  appellant 
Brooks  on  this  account  R.  S.  arts.  545S 
and  5459;  Erp  v.  Tillman,  103  Tex.  674, 131 
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S.  W.  1061;  Erp  v.  Robinson,  106  Tex.  143, 
155  S.  W.  181,  157  S.  W.  1160  (4)  and  (5). 
The  award  was  made  to  appellant  Brooks 
on  the  31st  day  of  July,  1916.  This  suit  was 
not  brought  by  appellees  under  any  claim  of 
"right  to  purchase"  said  land  awarded  to 
appellant  It  is  provided  by  said  article 
5458  that  all  persons  claiming  the  right  to 
purchase  such  lands  "sold  •  *  *  to  any 
other  person  [before  or  after  the  passage  of 
the  act]  under  any  provision  of  the  law  au- 
thorizing the  sale  •  *  •  of  any  of  said 
lands  shall  bring  his  suit  therefor  within  one 
year  after  the  date  of  the  award  of  such 
sale,"  etc.  Article  5459  provides  that  if  no 
such  suit  has  been  Instituted  "it  shall  be 
conclusive  evidence  that  all  the  requirements 
of  the  law  with  reference  to  the  sale  or  lease 
of  such  lands  has  been  complied  with."  Un- 
der the  provisions  of  this  act  of  the  Legisla- 
ture, as  construed  by  the  cases  we  have  re- 
ferred to,  the  appellee  was  in  no  position  to 
question  the  validity  of  the  sale  to  appellant 
Brooks  on  account  of  the  irregularity  in  the 
survey  of  the  land.  Even  in  the  absence  of 
the  statute,  we  would  be  inclined  to  think 
that  after  the  sale  only  the  state  or  some 
one  holding  under  it,  or  attempting  to  pur- 
chase the  land  under  the  provisions  of  law, 
could  question  the  validity  of  the  sale  made 
on  the  irregular  survey.  Bunnell  t.  Sugg, 
135  S.  W.  701 ;  Prontroy  y.  Atkinson,  45  Tex. 
Civ.  App.  324,  100  8.  W.  1023;  Dunn  v. 
Wing,  103  Tex.  393,  128  8.  W.  108. 

[11]  8.  We  think  the  objection  to  the  evi- 
dence of  the  witness  Marboff,  reproducing 
the  conversation  between  him  and  Jasper 
Hayes  on  the  occasion  when  Marhoff  and 
Hayes  were  on  the  land  together  in  1912, 
should  have  been  sustained.  It  appears  that 
said  Hayes  was  alive  and  his  place  of  resi- 
dence known  to  plaintiff,  and  it  does  not  ap- 
pear that  his  testimony  might  not  have  been 
obtained.  Declarations  made  by  the  original 
surveyor  at  the  time  of  the  survey  might  be 
admissible  as  res  gestae,  even  if  the  surveyor 
were  living;  but  such  declarations  subse- 
quently made  are  hearsay,  and  to  be  admis- 
sible must  be  brought  within  some  recogniz- 
ed exception  to  the  hearsay  rule.  George  v. 
Thomas,  16  Tex.  92,  67  Am.  Dec.  612 ;  Rus- 
sell v.  Hunnlcutt,  70  Tex.  657,  8  S.  W.  500; 
Simpson  t.  De  Ramirez,  50  Tex.  Oiv.  App. 
25,  110  8.  W.  149;  Hunnlcutt  v.  Peyton,  102 
TJ.  S.  333,  26  L.  Ed.  120.  There  is  nothing 
In  the  record  to  bring  the  testimony  referred 
to  within  any  of  the  recognized  exceptions. 
The  evidence  so  admitted  does  not,  in  our 
opinion,  affect  the  result,  as  It  is  to  be  de- 
termined from  the  present  state  of  the  rec- 
ord. We  pass  on  this  assignment,  however, 
In  view  of  another  trial. 

This  general  discussion  will  be  a  sufficient 
disposition  of  the  various  assignments.     It 
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results  from  what  we  have  said  that  the 
Judgment  should  be  affirmed  in  so  far  as  it 
awards  'to  plaintiff  Judgment  for  said  sec- 
tion 403,  but  in  other  respects  it  will  be  re- 
versed and  remanded. 

On  Motion  for  Rehearing. 

Appellant  seems  to  be  in  some  confusion 
as  to  our  directions  as  to  the  method  of  lo- 
cating sections  1326  and  1328.  To  be  spe- 
cific, the  northeast  corner  of  section  1313 
should  be  located  at  the  Intersection  of  a 
line  run  south  from  the  Cobb  corner  with  a 
line  run  west  from  corner  E,  and  surveys 
1326  and  1328  should  be  located  from  this 
position  of  section  1313  by  true  coarse  and 
distance  according  to  the  calls  of  their  field 
notes  and  those  of  the  intervening  surveys 
back  to  said  section  1318.  These  specific 
instructions  are  given  on  the  theory  that  the 
field  notes  of  the  surveys  of  1877  would  by 
their  calls  locate  the  northeast  corner  of 
section  1313  south  of  the  Cobb  corner.  As 
we  stated,  in  the  original  opinion,  the  field 
notes  of  all  intervening  surveys  back  to  the 
Cobb  corner  do  not  appear  in  title  record,  so 
that  our  assumption  that  such  field  notes 
would  so  locate  the  northeast  corner  of  1313 
with  reference  to  the  Cobb  corner  is  based 
on  the  maps  in  evidence  and  general  Infer- 
ences to  be  drawn  from  the  record.  If  this 
assumption  should  be  proven  to  be  errone- 
ous, then  the  east  and  west  position  of  said 
northeast  corner  of  said  section  1313  would 
be  shifted  according  to  the  distance  east  or 
west  of  the  line  run  south  from  the  Cobb 
corner  that  it  should  be  located  according 
to  the  calls  of  its  field  notes  and  those  of 
the  intervening  surveys,  tying  back  to  the 
said  Cobb  corner. 

Lest  we  be  misunderstood,  we  wish  to  say 
again  that  we  do  not  adopt  the  plat  attach- 
ed to  the  opinion  as  being  correct  in  all  par- 
ticulars. That  pert  of  the  map  which  shows 
a  separation  of  the  surveys  made  in  1877, 
beginning  with  sections  1212  a|nd  1218,  and 
thence  westward,  is  at  variance  with  all 
other  maps  in  evidence  and  theories  as  to 
the  construction  of  the  surveys,  and  we  do 
not  wish  to  be  understood  as  approving  such 
location  of  those  lands.  Our  opinion  has 
been  written  on  the  assumption  that  there  Is 
no  such  break  in  the  construction  of  those 
surveys. 

We  have  on  original  hearing  duly  consider- 
ed all  the  suggestions  made  by  the  appellee 
in  his  motion  for  rehearing  and  no  good  pur- 
pose would  be  served  by  again  reviewing 
them,  as  we  believe  that  we  have  announced 
the  proper  method  of  locating  the  surveys  in 
question  according  to  the  record  presented 
to  us. 

The  motion  for  rehearing  will  be  overruled. 


Digitized  by 


Google 


638 


218  SOUTHWESTERN  REPORTER 


(Ter, 


GUARANTY  BANK  &  TRUST  CO.  v.  BEAU- 
MONT CADILLAC  CO.  et  al. 
(No.  444.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 

Feb.  6,  1920.    Rehearing  Denied  - 

Feb.  18,  1920.) 

1.  Partnership  <&=>55 — Evidence  INSUFFI- 
CIENT TO  SHOW  EXISTENCE. 

In  suit  on  notes  signed  "Beaumont  Cadillac 
Company,  per  H.  D.  Ellis,  Manager,"  held,  that 
court  properly  found  that  said  company  defend- 
ant was  a  branch  of  defendant  corporation  and 
not  a  partnership  composed  of  said  Ellis  and 
two  others. 

2.  Partnership    <s=>56    —    Estoppel    wot 

SHOWN. 

Evidence  held  not  to  show  existence  of  a 
partnership  by  estoppel. 

8.  Corporations  «=>426(12)  —  Corporation 
bid  not  ratify  unauthorized  notes  of 
branch  manages  by  receiving  the  money 
without  knowledge  of  notes. 
Where  a  manager  of  branch  office  of  corpo- 
ration, who  had  no  authority  to  sign  notes  or 
borrow    money    for    the    branch    business,    by 
means  of  notes  signed  in  the  business  name  of 
the  branch  obtained  money  sufficient  to  cover 
in  part  shortages  and  paid  said  money  to  the 
corporation,  the  corporation  which  in  good  faith 
received  the  money  without  notice  of  the  man- 
ager's wrongful  act  is  not  liable  to  the  payee. 

4.  Corporations  $=»432  (12)— Branch  office 
manager  had  no  authority  to  borrow 
money  on  notes. 

Facts  held  insufficient  to  show  apparent  au- 
thority of  branch  office  manager  to  borrow 
money  on  notes  signed  in  business  name  of 
branch. 

5.  Estoppel  «=96— Negligence  cannot  be 
made  basis  where  plaintiff  was  not  mis- 
led to  his  injury. 

Negligence  of  defendant  corporation  in  fail- 
ing to  properly  audit  the  books  of  its  branch, 
no  matter  how  obvious,  must  have  misled  plain- 
tiff to  its  injury  in  order  to  be  the  basis  of  an 
estoppel. 

6.  Principal  and  agent  $=>99— Apparent 
authority  or  estoppel  must  be  based 
on  facts  known  to  party  dealing  with 

AGENT. 

Where  actual  authority  does  not  exist,  ap- 
parent authority  or  estoppel  cannot  be  estab- 
lished except  by  facta  known  to  the  party  deal- 
ing with  the  agent  and  relied  upon  by  him  in 
such  dealings. 

Appeal  from  District  Court,  Jefferson 
County;  W.  H.  Davidson,  Judge. 

Action  by  the  Guaranty  Bank  &  Trust 
Company  against  the  Beaumont  Cadillac 
Company  and  others.  From  the  judgment 
rendered,  plaintiff  appeals ;  the  Houston  Mo- 
tor Car  Company  by  cross-assignment  com- 
plaining of  judgment  against  it  Affirmed  in 
part,  and  in  part  reversed  and  remanded. 


Jno.  M.  Conley,  of  Beaumont,  for  appel- 
lant 

Orgaln,  Butler,  Bollnger  &  Carroll,  of 
Beaumont,  for  appellees. 

WALKER,  J.  This  suit  was  brought  in 
the  Fifty-Eighth  district  court  of  Jefferson 
county,  Tex^  by  Guaranty  Bank  &  Trust 
Company  of  Beaumont,  Tex.,  as  plaintiff, 
against  Beaumont  Cadillac  Company,  alleg- 
ed to  be  a  partnership  composed  of  C.  F. 
Gydeson,  E.  T.  Barden,  and  H.  D.  Ellis,  and 
against  the  persons  named  Individually,  and 
also  against  the  Houston  Motor  Car  Com- 
pany, a  corporation  having  its  domicile  in 
Houston,  Harris  county,  Tex.  The  suit  was 
based  upon  five  promissory  notes,  as  follows, 
to  wit: 

.A  note  for  $300,  dated  November  15,  1916, 
due  90  days  after  date;  a  second  note  for 
$460,  bearing  date  December  1,  1916,  due  60 
days  after  date ;  a  third  note  for  $245,  dated 
December  21,  1916,  due  30  days  after  date; 
a  fourth  note  for  $500,  bearing  date  January 
8,  1917,  due  90  days  after  date ;  and  a  fifth 
note  for  $500,  bearing  date  January  18,  1917, 
due  60  days  after  date — each  of  these  notes 
bearing  interest  at  the  rate  of  10  per  cent 
per  annum  after  maturity,  and  providing  for 
the  usual  10  per  cent  attorney's  fees.  All 
of  said  notes  were  payable  to  Guaranty  Bank 
ft  Trust  Company  of  Beaumont,  Tex,  and 
signed  Beaumont  Cadillac  Company,  per  H. 
D.  Ellis,  Manager. 

The  court  tried  this  case  without  a  Jury, 
and  on  motion  of  appellee,  defendant  below, 
filed  conclusions  of  law  and  fact 

Some  time  prior  to  1915,  the  Houston  Mo- 
tor Car  Company,  a  Texas  corporation  domi- 
ciled in  Houston,  Harris  county,  Tex.,  es- 
tablished in  Beaumont,  Jefferson  county, 
Tex.,  a  branch  establishment  under  the  busi- 
ness name  of  Beaumont  Cadillac  Company. 
The  funds  and  stock  of  the  Beaumont  Cadil- 
lac Company  were  furnished  by  the  Houston 
Motor  Gar  Company.  The  manager  oi  the 
Beaumont  Cadillac  Company  was  employed 
by  the  Houston  Motor  Car  Company.  All 
other  employies  of  this  branch  establishment 
were  employed  and  discharged  by  the  man- 
ager of  the  Beaumont  Cadillac  Company  at 
his  pleasure.  All  of  the  employies  of  this 
branch  establishment  were  paid  from  the 
funds  of  this  branch  establishment  George 
De  Witt,  a  prior  manager  of  this  branch  es- 
tablishment was  relieved  of  his  duties  on 
or  about  January  15,  1915,  and  was  succeed- 
ed by  H.  D.  Ellis.  For  several  years  prior 
thereto,  Ellis  had  been  a  trusted  employ 6 
of  the  Houston  Motor  Car  Company  in  Hous- 
ton, and  the  officers,  agents,  and  employes 
of  this  corporation  retained  this  confidence 
in  him  until  January  15  or  20, 1917,  at  which 
time  it  was  discovered  that  Ellis  was  short 
In  his  accounts  in  the  sum  of  about  $4,500. 
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When  this  discovery  was  made,  the  Houston 
Motor  Car  Company  at  once  discharged  him 
and  Instituted  against  him  criminal  proceed- 
ings. In  managing  this  branch  establish- 
ment, Ellis  had  authority  to  buy  In  Beau- 
mont such  Incidental  supplies  as  he  needed, 
and  had  authority  from  the-  Houston  Motor 
Car  Company  to  sell  cars  on  time.  He  also 
had  authority  to  collect  all  notes,  bills,  and 
accounts  due  the  Houston  Motor  Car  Com- 
pany; but  he  was  without  authority  to  sign 
notes  or  to  borrow  money  for  said  business 
In  any  manner  or  under  any  conditions,  and 
likewise  he  was  without  authority  tk  sign 
the  company's  name  to  any  negotiable  paper. 
The  following  additional  facts  were  relied 
upon  by  appellant  to  establish  Ellis'  author- 
ity to  execute  the  notes  sued  on  In  this  case: 

(1)  In  1915,  Ellis  went  to  the  appellant 
bank  with  E.  T.  Barden  and  Introduced  him 
to  Mr.  Nees,  cashier  of  said  bank,  saying, 
"Mr.  Barden  of  Beaumont  Cadillac  Com- 
pany" or  "our  company."  Mr.  Barden,  on 
this  occasion,  discussed  the  Beaumont  Cadil- 
lac Company's  prospects  with  Mr.  Nees,  and 
remarked  that  "they  were  getting  along  nice- 
ly and  hoped  to  get  a  good  business  establish- 
ed in  Beaumont."  Mr.  Barden,  being  in  the 
electrical  business,  further  said  to  Mr.  Nees, 
"We  are  doing  business  with  you  people  and 
would  like  to  have  a  chance  to  sell  you  your 
fixtures." 

(2)  With  the  knowledge  and  consent  of  the 
Houston  Motor  Car  Company,  Ellis  opened 
an  account  for  the  Beaumont  Cadillac  Com- 
pany in  plaintiffs  bank,  and  conducted  bis 
banking  business  through  this  bank. 

(3)  Beginning  about  May  1,  1915,  and  con- 
tinuously up  until  he  was  discharged  in  Jan- 
uary, 1917,  Ellis,  without  protest  on  the 
part  of  the  defendants  E.  T.  Barden,  O.  F. 
Gydeson,  or  Houston  Motor  Car  Company 
(but  without  their  knowledge  or  consent  and 
and  without  their  authority),  drew  checks 
on  the  funds  of  the  Beaumont  Cadillac  Com- 
pany deposited  In  plaintiff's  bank,  signed 
Beaumont  Cadillac  Company,  by  H.  D.  Ellis, 
Manager,  to  pay  his  personal  accounts;  the 
total  amount  of  these  checks,  entirely  ex- 
clusive of  his  salary,  aggregating  $3,897.05. 
Ellis  also  drew  checks  to  cash,"  amounting 
to  $758.88,  and  to  himself  in  the  amount  of 
$779.22.  He  drew  all  of  these  checks  ex- 
clusive of  his  salary. 

(4)  The  passbook  of  the  Beaumont  Cadil- 
lac Company  contained  all  the  deposits  of 
every  kind  and  character  made  by  H.  D. 
Ellis,  Including  the  proceeds  of  the  notes 
sued  on  in  this  case,  and  also  the  proceeds 
of  a  prior  note  originally  made  on  the  15th 
of  December,  1915.  (This  note  was  renewed 
from  time  to  time,  and,  as  renewed,  was  re- 
duced by  partial  payments,  until  finally  paid 
in  full.)  When  some  of  the  deposits  were 
made,  deposit  slips  were  Issued  to  the  Beau- 
mont Cadillac  Company.    Some  of  these  de- 


posit slips  show  on  their  face  that  they  were 
issued  to  cover  the  proceeds  of  the  notes 
sued  on.  This  deposit  book  and  these  de- 
posit slips  were  with  the  papers  of  the  Beau- 
mont Cadillac  Company  and  were  on  file  In 
its  office. 

(5)  This  passbook  was  balanced  every 
month.  This  balance  showed  total  deposits 
so  much;  checks  returned  so  much.  Each 
month  when  the  book  was  balanced,  all  can- 
celed checks  were  returned  to  the  Beaumont 
Cadillac  Company. 

(6)  Every  60  or  90  days  during  all  the  time 
Ellis  was  manager  of  the  Beaumont  Cadillac 
Company,  appellee  sent  an  auditor  from  Hous- 
ton to  audit  the  books  and  accounts  of  the 
Beaumont  Cadillac  Company,  and  to  check 
the  stock.  All  books  and  papers  of  the  Beau- 
mont Cadillac  Company  were  subject  to  his 
Inspection,  and  a  careful  audit  by  him  would 
have  given  him  knowledge  of  all  transactions 
had  by  H.  D.  Ellis  for  the  Beaumont  Cadil- 
lac Company,  including  the  Issuance  of 
checks  in  payment  of  his  personal  accounts 
and  checks  issued  in  favor  of  himself  and 
for  cash,  and  of  the  execution  by  him  of  all 
the  notes  sued  on  in  this  case.  This  auditor 
did  not  audit  all  the  books  and  papers  of  ap- 
pellee. He  never  examined  the  passbook  nor 
the  deposit  slips  nor  the  check  book  nor  the 
canceled  checks.  It  was  his  custom  to  notify 
Ellis  one  or  two  or  three  days  in  advance 
of  his  arrival. 

(7)  Ellis  was  given  the  title  of  manager 
by  the  Houston  Motor  Car  Company.  He 
was  actively  In  charge  of  the  business  of  the 
Beaumont  Cadillac  Company,  and  was  held 
out  as  the  one  In  control  and  authority. 
Large  assignments  of  cars  were  shipped  to 
him,  and  he  In  turn  sold  and  delivered  the 
cars,  collected  the  proceeds  of  the  sales,  de- 
posited proceeds  of  such  sales  to  the  cred- 
it of  the  Beaumont  Cadillac  Company  in 
plaintiff's  bank,  drew  drafts  thereon,  paid 
salaries  of  employes  and  paid  out  of  said 
funds  accounts  contracted  at  various  supply 
houses  in  Beaumont,  made  large  remittances 
to  E.  T.  Barden,  individually,  from  funds 
deposited  in  the  name  of  Beaumont  Cadillac 
Company,  and  to  Barden  Electric  Company, 
and  to  the  Houston  Motor  Oar  Company, 
and  handled  the  financial  affairs  of  said  com- 
pany, in  so  far  as  plaintiff  knew  or  was  ad- 
vised, without  restriction  or  hindrance. 

(8)  On  October  9,  1916,  Ellis,  as  manager 
of  the  Beaumont  Cadillac  Company,  sold  Mr. 
Nees  a  King  car,  partly  on  time,  without 
referring  the  sale  to  the  Houston  Motor  Car 
Company  for  confirmation.  (However,  Ellis 
had  discussed  this  prospective  sale  with  Bar- 
den, and  had  his  authority  to  make  the  sale.) 
The  car  was  immediately  delivered  to  Mr. 
Nees,  and  he  drove  it  away.  Mr.  Nees  had 
no  actual  knowledge  In  this  or  any  other 
transaction  Involving  the  sole  of  cars  by  the 
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Beaumont  Cadillac  Company   of  Ellis'  re- 
stricted authority. 

(9)  In  June,  1016,  Milton  Cuiterman  pur- 
chased a  car  from  the  Beaumont  Cadillac 
Company,  through  H.  D.  Ellis.  Gujterman 
was  then  vice  president  and  director"!  plain- 
tiff's bank,  and  chairman  of  the  financial 
board.  The  trade  was  made  entirely  with 
Ellis,  and  Ellis  did  not  advise  or  tell  him 
that  such  terms  would  first  have  to  be  sub- 
mitted to  the  Houston  Motor  Car  Company 
before  the  trade  became  binding,  and  he  had 
no  knowledge  of  any  other  person  having 
anything  to  do  with  the  transaction.  At  mis 
time  Ellis  told  Guiterman  that,  while  be 
then  only  had  a  salary  with  the  company, 
he  was  interested  in  the  profits  of  the  com- 
pany, and  he  expected  to  build  up  a  nice 
business  and  do  very  well. 

(10)  The  note  which  Nees  executed  In  part 
payment  for  the  King  car  was  taken  to  the 
American  National  Bank  by  Ellis,  and  he 
there,  In  the  name  of  Beaumont  Cadillac 
Company,  borrowed  $1,000  thereon,  executed 
the  note  of  Beaumont  Cadillac  Company 
therefor,  and  signed  the  name  of  Beaumont 
Cadillac  Company,  H.  D.  Ellis,  Manager,  and 
attached  thereto  as  collateral  security,  the 
said  note  of  Mr.  Nees.  None  of  the  defend- 
ants knew  anything  of  this  transaction  until 
after  Ellis*  defalcation.  On  this  point  E.  T. 
Barden  testified: 

"My  knowledge  of  the  transaction  of  Ellis  in 
making  a  note  at  the  American  National  Bank 
for  11,000  attaching  as  collateral  the  note  of 
T.  H.  Nees,  payable  to  the  Beaumont  Cadillac 
Company,  came  to  me  after  we  learned  of  Mr. 
Ellis'  defalcation.  I  did  not  know  at  the  time 
he  had  done  this,  nor  did  I  authorize  him  to  so 
do.  Ellis'  authority  in  reference  to  such  note 
was  simply  to  retain  it  until  it  became  due  and 
then  collect  it,  place  the  proceeds  in  the  bank, 
and  remit  to  me." 

(11)  The  court's  thirteenth  finding  of  fact 
Is  as  follows: 

"On  December  4, 1916,  E.  T.  Barden,  who  was 
president  and  active  head  of  Houston  Motor 
Car  Company,  and  of  Federal  Truck  Sales  Com- 
pany (both  of  which  were  corporations),  em- 
ployed H.  D.  Ellis  on  a  commission  of  5  per 
cent,  of  proceeds  to  sell  a  truck  for  the  Federal 
Truck  Sales  Company. 

"Ellis,  on  December  4,  1916,  made  this  sale, 
the  said  E.  T.  Barden  permitting  the  same  on 
condition  that  Ellis  could  sell  a  note  for  $900 
given  by  the  purchaser  of  the  truck. 

"Ellis  took  the  note  payable  to  Beaumont 
Cadillac  Company  (instead  of  to  Federal  Motor 
Sales  Company),  sold  tha  note  to  plaintiff  on 
December  6,  1916,  indorsing  thereon  the  name 
of  Beaumont  Cadillac  Company,  by  himself  as 
manager,  deposited  the  proceeds  in  plaintiff 
bank  in  the  name  of  Beaumont  Cadillac  Com- 
pany, which  was  also  shown  by  deposit  slip  and 
bank  book,  and  sent  E.  T.  Barden  a  check  there- 
for, drawn  on  plaintiff  bank,  signed  'Beaumont 
Cadillac  Company,  by  H.  D.  Ellis,  Manager.' 
This   check   was  received,   accepted,   and  used 


by  E.  T.  Barden,  and  he  knew  that  Ellis  had 
made  this  transaction  in  the  name  of  Beaumont 
Cadillac  Company. 

"E.  T.  Barden  made  no  protest,  either  in- 
dividually, or  as  head  or  president  of  Federal 
Truck  Sales  Company,  or  of  Houston  Motor 
Car  Company,  as  to  the  manner  Ellis  had 
handled  this  transaction;  nor  did  he  advise 
plaintiff  bank  that  Ellis  had  improperly  handled 
the  same  or  that  it  was  not  a  Beaumont  Cadil- 
lac transaction,  or  that  Ellis  had  no  authority  to 
dispose  of  notes  for  Beaumont  Cadillac  Com- 
pany and  obtain  money  thereon.  Plaintiff  bank 
made  no  inquiry  or  investigation  as  to  Ellis' 
authority  to  make  the  sale  of  this  note,  but  did 
not  know  it  was  not  a  Beaumont  Cadillac  Com- 
pany transaction,  and  thought  it  was  as  it  ap- 
peared to  be." 

(12)  On  September  29,  1916,  plaintiff  in- 
quired of  Ellis  the  status  and  character  of 
the  Beaumont  Cadillac  Company,  and  in  re- 
ply thereto  Ellis  gave  plaintiff  a  written 
statement,  to  the  effect  that  the  Beaumont 
Cadillac  Company  was  a  partnership  com- 
posed of  B.  T.  Barden,  O.  F.  Gydeson,  and 
himself.  The  bank  accepted  said  statement 
as  true,  made  no  further  inquiry  as  to  Ellis' 
authority  or  as  to  the  character  of  the  com- 
pany, but  confined  its  investigation  to  ascer- 
taining the  financial  responsibility  of  E.  T. 
Barden  and  O.  F.  Gydeson,  which  It  found 
to  be  high. 

In  reference  to  the  execution  of  these 
notes,  the  court  further  found  as  follows: 

'The  borrowing  of  these  amounts  by  Ellis 
and  the  making  of  the  notes  was  not  necessary 
in  conducting  the  business  operated  by  him; 
nor  is  there  any  proof  that  it  was  a  usual  or 
customary  practice  among  those  engaged  in 
similar  enterprises  to  that  conducted  by  the 
Beaumont  Cadillac  Company ;  nor  was  it  cus- 
tomary or  usual,  in  properly  carrying  out  in- 
structions, for  Ellis  or  any  one  else  to  borrow 
money  or  execute  notes,  in  the  particular  busi- 
ness of  the  Beaumont  Cadillac  Company.  It 
was  directly  opposed  to  his  instructions.'' 

The  note  for  $425,  dated  December  21, 
1916,  and  the  note  for  $500,  dated  January 
8,  1917,  were  executed  after  December  8, 
1916.  All  the  other  notes  sued  on  were 
originally  made  prior  to  that  time.  The 
stockholders  of  the  Houston  Motor  Car  Com- 
pany, and  their  ownership  of  stock  therein, 
axe  E.  T.  Barden,  51  per  cent ;  O.  F.  Gyde- 
son, 47  per  cent;  and  E.  B.  Barden,  2  per 
cent 

Judgment  was  rendered  In  favor  of  plain- 
tiff on  the  two  notes  dated  December  21, 
1916,  and  January  8, 1917,  and  against  plain- 
tiff on  all  the  other  notes. 

Appellant  has  duly  filed  assignments  of  er- 
ror complaining  of  that  part  of  the  judgment 
against  it,  and,  by  cross-assignments,  appel- 
lee Houston  Motor  Oar  Company  complains 
of  that  part  of  the  judgment  against  It 

Appellant's  first  assignment  of  error  is  that 
the  court  erred  In  finding  that  the  Beaumont 
Cadillac  Company  was  a  branch  establish- 
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ment  of  the  Houston  Motor  Car  Company. 

Its  fourteenth  assignment  la  that  the  court 
erred  In  Us  conclusion  of  law  to  the  effect 
that  "plaintiff  Is  not  entitled  to  recover 
against  E.  T.  Barden  or  C.  F.  Gydeson  any- 
thing." 

[1]  We  cannot  sustain  either  of  these  as- 
signments. On  the  whole  record,  the  court 
was  fully  Justified  in  finding  that  the  Beau- 
mont Cadillac  Company  was  a  branch  estab- 
lishment of  the  Houston  Motor  Car  Company. 
The  following  excerpts  from  testimony  of  the 
witnesses  seem  to  us  to  make  this  clear : 

Mr.  E.  T.  Barden  testified: 

"The  Houston  Motor  Car  Company  is  a  cor- 
poration organised  under  the  laws  of  Texas 
and  has  been  in  existence  for  14  years.  I  am 
its  president  and  secretary,  and  have  been  since 
its  organisation.  C.  F.  Gydeson  is  vice  presi- 
dent, and  E.  B.  Barden  is  secretary.  The 
Beaumont  Cadillac  Company  is  not  a  corpora- 
tion and  it  has  no  charter.  The  Beaumont 
Cadillac  Company  is  owned  by  the  Houston  Mo- 
tor Car  Company  and  has  been  so  owned  since 
its  organization,  possibly  in  the  spring  of  1915. 
We  opened  it  here  with  Mr.  De  Witt  in  charge 
as  manager.  •  •  •  We  hired  him  or  simply 
gave  him  his  orders  to  come  here  and  take 
charge  of  the  stock,  we  to  furnish  all  the  auto- 
mobiles and  supplies  and  things  of  that  sort 
from  Houston  out  of  our  stock,  and  he  to  sell 
them  under  our  supervision  and  remit  us  the 
money.  •  *  *  This  arrangement  continued 
about  a  year,  when  Mr.  Ellis  came  here  and 
took  his  place.  •  •  •  The  Houston  Motor 
Car  Company  financed  the  Beaumont  Cadillac 
Company,  and  it  was  done  by  supplying  the 
automobiles  and  tires  and  supplies  and  things  of 
that  sort  that  we  sent  over  here.  All  parts 
that  were  necessary  for  this  branch,  all  Cadillac 
parts  for  the  repair  of  automobiles,  were  paid 
for  by  the  Houston  Motor  Car  Company  out  of 
the  Houston  office.  *  •  *  The  Beaumont 
Cadillac  Company  never  at  any  time  declared 
any  dividends.  •  *  *  The  Houston  Motor 
Car  Company  bad  ample  capital  and  credit  to 
finance  the  Beaumont  Cadillac  Company.  The 
Houston  Motor  Car  Company  had  other  branch- 
es, to  wit,  the  Galveston  Cadillac  Company  and 
the  San  Antonio  Motor  Car  Company.  •  *  * 
The  Beaumont  Cadillac  Company  was  not  com- 
posed of  myself,  Mr.  Gydeson,  and  the  Houston 
Motor  Car  Company.  •  •  •  The  Beaumont 
Cadillac  Company  is  owned  by  the  Houston 
Motor  Car  Company,  which  is  a  corporation. 
The  Beaumont  Cadillac  Company  was  not  in- 
corporated. *  *  *  I  made  no  effort  to  get  a 
charter  from  the  state,  it  had  no  directors,  it 
had  no  officers  except  Ellis  as  manager,  it  had 
no  meetings  of  a  Board  of  Directors,  it  had  no 
seal,  no  chairman,  no  vice  president,  and  no  sec- 
retary or  treasurer  and  it  kept  no  record  books 
except  what  his  business  was,  and  it  had  no 
minute  books  of  any  meetings,  and  made  no 
effort  to  incorporate,  and  never  had  the  inten- 
tion to  incorporate.  •  *  •  The  Houaton 
Motor  Car  Company  bought  those  cars  outright 
less  the  discount  from  the  Detroit  office. 
*  *  *  The  blank  forms  show  that  all  the  con- 
tracts covering  the  sale  of  Cadillac  cars  were 
made  with  Houston  Motor  Car  Company  and 
not  with  Beaumont  Cadillac  Company." 
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O.  F.  Gydeson  testified: 

"During  the  time  Mr.  Ellis  was  in  charge 
here,  the  Beaumont  Cadillac  Company  did  not 
pay  for  any  of  the  automobiles  sold  here  only 
in  so  far  as  they  remitted  proceeds  of  all  sales 
to  the  Houston  Motor  Car  Company.  •  •  • 
They  didn't  pay  for  any  of  the  stock  that  they 
carried  on  hand  here.  *  *  *  I  never  at  any 
time  entered  into  any  articles  of  agreement  in 
writing  to  form  a  partnership  with  Mr.  Barden 
and  Mr.  Ellis  under  the  name  of  Beaumont 
Cadillac  Company  and  never  agreed  verbally 
with  Mr.  Barden  and  Mr.  Ellis  to  form  a  part- 
nership to  be  known  as  the  Beaumont  Cadillac 
Company.  *  *  •  We  .regarded  the  Beau- 
mont Cadillac  Company  as  a  department  of  the 
Houston  Motor  Car  Company.  We  regarded 
it  as  a  branch  of  the  company.  The  Houston 
Motor  Car  Company  received  the  profits,  if  any, 
that  were  made  by  the  Beaumont  Cadillac  Com- 
pany. •  •  *  The  Beaumont  Cadillac  Com- 
pany does  not  show  any  profit  on  the  books. 
The  Beaumont  Cadillac  Company  is  merely  a 
branch  or  department.  These  books  don't  show 
any  profit.  I  made  the  statement  to  Mr.  Butler 
that  all  the  profits  made  by  the  Beaumont  Cadil- 
lac Company  went  to  the  Houston  Motor  Car 
Company;  yes  sir.  The  profits  that  the  Beau- 
mont Cadillac  Company  made  were  the  same  as 
the  profits  of  our  repair  department  or  our  tire 
department  or  any  other  department.  Under 
our  dealings  with  the  Beaumont  Cadillac  Com- 
pany, according  to  these  books,  we  kept  here,  it 
was  not  possible  for  it  to  make  any  profit. 
They  don't  show  any  profit  at  all.  According 
to  those  books  we  never  did  get  any  profit  out 
of  the  Beaumont  Cadillac  Company.  As  a 
matter  of  fact  we  certainly  did.  We  got  it  by 
eharging  the  department  with  the  goods  at  cost 
and  crediting  us  with  the  total  receipts. 

"It  would  show  a  department  or  branch  profit, 
whatever  you  call  it  We  were  dealing  with  the 
Beaumont  Cadillac  Company  as  a  department, 
not  as  a  separate  and  distinct  institution,  and 
making  a  profit  off  of  them.  Those  books  are 
'purposely  made  as  a  department  record,  and 
show  no  profit.  *  *  *  The  Beaumont  Cadil- 
lac Company  did  not  keep  any  profit  account  at 
all,  nor  did  they  ever  have  a  book  in  which  they 
entered  up  the  profit  account.  If  there  was  a 
profit  account  it  was  kept  in  Houston,  and  if 
there  was  a  profit  the  Houston  Motor  Car  Com- 
pany made  it." 

The  record  shows  that  E.  T.  Barden,  who 
was  president  of  the  Houston  Motor  Car 
Company,  also  had  other  interests  which 
were  handled  through  the  Beaumont  Cadillac 
Company.  For  Instance,  he  traded  personal- 
ly under  the  name  of  the  Federal  Motor 
Sales  Truck  Company,  and  also  the  Barden 
Electric  &  Contracting  Company.  He  owned 
rent  property  in  Beaumont,  this  rent  being 
collected  by  Mr.  Ellis.  He  was  president  of 
the  San  Jacinto  Motor  Car  Company.  Mr. 
Gydeson  and  E.  B.  Barden  were  not  interest- 
ed in  these  other  enterprises.  Mr.  Ellis  sold 
cars  and  trucks  for  these  other  motor  com- 
panies, and  also  supplies  for  Mr.  Barden  In 
bis  electrical  business.  The  proceeds  of  these 
sales  and  the  collections  for  the  rent  were  de- 
posited in  plaintiff's  bank  to  the  credit  of  the 
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Beaumont  Cadillac  Company,  and  remittanc- 
es were  made  to  Mr.  Barden  from  these  de- 
posits. Also,  while  Mr.  Ellis  was  manager 
of  the  Beaumont  Cadillac  Company,  the  Hous- 
ton Motor  Gar  Company  wrote  him,  some- 
times addressing  the  letters  to  Ellis,  and 
again  addressing  the  letters  to  the  Beaumont 
Cadillac  Company,  giving  him  instructions  as 
to  renting  a  building  for  the  use  of  the  Beau- 
mont Cadillac  Company.  These  letters  were 
signed  "Houston  Motor  Car  Company."  The 
replies  from  the  Beaumont  Cadillac  Company 
were  signed  "Beaumont  Cadillac  Company, 
by  H.  D.  Ellis,  Manager."  Onthesefacts.lt 
is  insisted  that  the  Beaumont  Cadillac  Com- 
pany, in  law,  could  not  be  a  branch  of  the 
Houston  Motor  Car  Company,  and  that  it  was 
necessarily  a  partnership  composed  of  E.  T. 
Barden  and  C.  F.  Gydeson;  the  proposition 
advanced  by  appellant  being: 

"It  is  our  contention  that  the  defendants  E.  T. 
Barden  and  C.  F.  Gydeson  are  liable  in  this  case 
as  partners  because  the  Beaumont  Cadillac 
Company  was  not  incorporated  and  was  neither 
a  corporation  de  jure  nor  de  facto." 

No  contention  is  made  in  this  case  by  ap- 
pellee that  the  Beaumont  Cadillac  Company 
was  a  corporation  either  de  jure  or  de  facto; 
the  Houston  Motor  Car  Company  having  an- 
swered to  the  effect  that  the  Beaumont  Cad- 
illac Company  was  a  part  of  its  organic  busi- 
ness, and  was  a  branch  establishment  of  the 
Houston  business.  It  is  true  that  the  officers 
and  directors  of  the  Houston  Motor  Car  Com- 
pany •  exceeded  their  authority  in  opening 
this  branch  office.  But,  if  it  be  conceded  that 
the  Beaumont  Cadillac  Company  transacted 
all  the  business  as  claimed  by  appellant  (the 
facts  being  enumerated  above),  the  only  con- 
clusion would  be  that  the  Houston  Motor  Car 
Company  exceeded  its  corporate  authority  in 
so  doing.  It  has  not  shielded  itself  under 
the  plea  that  the  acts  of  its  officers  and  di- 
rectors in  opening  this  branch  establishment 
were  ultra  vires,  but  holds  Itself  responsible 
for  all  acts  done  by  Ellis  as  its  manager, 
within  the  scope  of  his  authority.  Hence  we 
conclude  that  the  trial  court  was  not  In  error 
in  finding  that  the  Beaumont  Cadillac  Com- 
pany "was  a  branch  establishment  of  the 
Houston  Motor  Car  Company. 

Appellant  pleaded  that  the  Beaumont  Cad- 
illac Company  was  a  partnership  composed 
of  Ellis,  Barden,  and  Gydeson;  but  in  its 
brief  this  admission  is  found: 

"Under  the  evidence  in  the  record,  it  is  prob- 
ably to  be  conceded  that  H.  D.  Ellis  was  not  a 
partner  in  the  business  of  the  Beaumont  Cadil- 
lac Company." 

Again,  appellant  does  not  seek  to  hold 
Gydeson  and  Barden  as  partners  on  the 
theory  that  the  Houston  Motor  Car  Company 
was  doing  an  ultra  vires  act,  or  that  the  offi- 
cers and  directors  of  the  Houston  Motor  Car 
Company  exceeded  their  authority  in  opening 


this  branch  establishment    On  this  issue  ap- 
pellant says: 

"There  never  was  any  issue  raised  under  die 
pleadings  or  presented  in  argument  to  the  court 
in  the  trial  of  the  case  that  plaintiff  was  seek- 
ing to  hold  the  stockholders  of  the  Houston  Mo- 
tor Car  Company,  as  partners,  liable  in  this 
suit.  Plaintiff's  petition  simply  alleges  that 
the  Beaumont  Cadillac  Company  was  a  partner- 
ship, of  which  Barden,  Gydeson,  and  others  were 
partners." 

[2]  There  Is  not  a  scintilla  of  testimony  in 
the  record  that  Barden  and  Gydeson  entered 
into  a  partnership  by  agreement  Then,  if 
the  court  erred  in  the  conclusion  of  law  com- 
plained of,  that  is,  that  "plaintiff  Is  not  en- 
titled to  recover  against  E.  T.  Barden  or  C. 
F.  Gydeson  anything,"  it  must  be  on  the 
theory  that  a  partnership  existed  by  estoppel. 
This  theory  Is  duly  presented  by  appellant, 
both  by  proper  assignments  and  propositions 
thereunder.  Appellee  answers  this  proposi- 
tion by  saying  that  this  issue  is  not  raised  by 
appellant's  pleadings.  We  are  Inclined  to 
agree  with  this  construction  of  appellant's 
petition.  However,  as  we  will  not  place  our 
disposition  of  this  proposition  on  this  ground, 
we  will  not  quote  from  the  pleadings. 

We  do  not  find  in  the  record  any  testimony 
that  Barden  and  Gydeson  knew  that  Ellis 
had  made  a  statement  to  appellant  that  the 
Beaumont  Cadillac  Company  was  a  partner- 
ship, nor  that  he  was  in  any  way  holding 
them  out  to  appellant  or  any  one  else  as  a 
partnership  of  which  he  was  a  member,  or  of 
which  he  was  agent.  In  the  sale  of  all  cars 
made  by  him  on  credit,  the  contract  was  not 
between  the  Beaumont  Cadillac  Company  and 
the  purchaser,  but  between  the  Houston  Mo- 
tor Car  Company  and  the  purchaser,  except 
in  the  sale  of  the  car  to  Nees.  All  of  the  con- 
tracts contained  this  clause: 

"This  order  is  not  binding  on  the  Houston 
Motor  Car  Company  until  signed  by  an  officer  of 
the  company.  Houston  Motor  Car  Company, 
by  E.  T.  Barden,  President." 

Two  officers  in  appellant's  bank  bought 
cars  from  this  branch  establishment  signing 
contracts,  containing  this  clause.  If  Barden 
and  Gydeson  are  to  be  held  as  partners  by 
estoppel,  It  must  be  by  facts  showing  that 
they  knew  that  Ellis  was  representing  them 
to  be  partners,  and  that  appellant  dealt  with 
Ellis  on  tills  representation,  and  that  Barden 
and  Gydeson  remained  silent  when  tlu-y 
should  have  spoken.  The  record  does  not 
sustain  any  such  theory.  In  fact,  we  find  no 
testimony  in  the  record  raising  any  such 
Issue. 

[3]  By  the  eighth  assignment  of  error,  ap- 
pellant complains  of  the  following  portion  o! 
the  nineteenth  finding  of  fact  by  the  trial 
court: 

"Ellis  owed  all  the  time  during  which  these 
notes  were  negotiated  with,  plaintiff's  bank  to 
the  Houston  Motor  Car  Company  for  shortages 
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considerably  more  money  than  he  obtained  on 
the  notes,  and  the  Houston  Motor  Car  Com- 
pany did  not  receive  the  benefits  of  the  proceeds 
of  the  notes." 

The  court  was  correct  in  finding  that  Ellis 
owed  the  Houston  Motor  Car  Company  more 
money  than  he  obtained  on  the  notes.  It  is 
true  that  Ellis  borrowed  this  money  to  cover 
a  shortage  with  the  Houston  Motor  Car  Com- 
pany, but  this  was  not  known  to  the  Houston 
Motor  Car  company.  It  received  and  accept- 
ed the  remittances  from  Ellis  in  good  faith, 
without  notice  of  Ellfs'  wrongful  act,  believ- 
ing that  the  funds  were  its  own. 

In  the  case  of  Case  v.  Hammond  Packing 
Co.,  105  Mo.  App.  168,  79  S.  W.  732,  Justice 
Ellison,  speaking  for  the  court,  decides  this 
proposition  against  appellant: 

"It  [defendant]  received  and  accepted  the 
money  as  money  due  from  King  which  he  had 
collected  from  customers.  Money  is  a  current 
fond,  which  any  one  without  notice  has  a  right 
to  receive  in  good  faith  in  payment  of  a  debt, 
without  inquiring  into  the  source  from  which  it 
comes ;  and  the  person  so  receiving  it  cannot  be 
compelled  to  restore  it  to  him  who  was  the  true 
owner.  *  •  •  If  money  due  a  principal  from 
his  agent  is  obtained  by  such  agent  by  the  un- 
authorized use  of  the  principal's  name,  and 
paid  over  to  the  principal,  who  receives  it  in 
good  faith,  without  notice,  he  is  not  liable  to 
the  party  from  whom  the  agent  got  the  money. 
The  fact  that  he  keeps  the  money  after  being 
informed  of  how  the  agent  obtained  it  is  not  a 
ratification." 

The  eighth  assignment  is  overruled. 

Under  the  ninth  assignment,  appellant 
brings  forward  the  transactions  which  we 
have  above  stated.  We  have  not  followed 
appellant's  construction  of  these  facts  alto- 
gether in  giving  this  statement ;  but  we  have 
examined  the  record  on  the  citations  given, 
and  our  statement  is  as  full  and  fair  in  favor 
of  appellant  as  the  record  will  sustain. 

On  these  facts  the  following  proposition  is 
advanced: 

"The  evidence  adduced  upon  the  trial  shows 
the  following  facts  (referring  to  the  facts  which 
we  have  stated  above),  establishing  Ellis'  au- 
thority to  borrow  money  and  to  execute  the  note 
sued  upon,  all  of  which  were  within  the  knowl- 
edge of  the  plaintiff  and  relied  upon  by  plain- 
tiff to  establish  Ellis'  authority  in  the  premises. 
•  •  *  Considered  as  a  whole  and  in  their 
logical  sequence,  the  transactions  enumerated 
under  this  assignment,  all  of  them  known  to  the 
bank  and  relied  upon  by  it,  had  a  very  material 
effect  in  leading  the  bank  to  the  conclusion  that 
Ellis  had  the  authority  to  borrow  money  for 
the  Beaumont  Cadillac  Company." 

[4]  Under  the  fifteenth  assignment,  appel- 
lant advances  the  proposition  that  these  facts 
are  sufficient,  as  a  matter  of  law,  to  show 
apparent  authority  in  Ellis  to  execute  these 
notes. 

Appellant  is  not  correct  in  the  statement 
that  all  of  these  facts  were  known  to  the 


bank  and  relied  upon  by  it  in  making  the 
loan,  as  shown  by  the  court's  twentieth  find- 
ing of  fact,  which  is  as  follows: 

"Other  transactions  of  a  minor  nature  on  El- 
lis' part  appear  from  the  evidence.  •  *  • 
None  of  these  transactions  were  known  and  re- 
lied on  by  the  bank  (plaintiff)  except  the  making 
of  the  checks  and  notes  by  Ellis  to  it,  deposits 
of  the  proceeds  thereof,  the  Nees  'and  tiuiter- 
man  contracts  for  the  purchase  of  cars,  and 
the  transaction  involving  the  sale  to  it  in  the 
name  of  Beaumont  Cadillac  Company  of  a  note 
for  $900  and,,  remitting  the  proceeds  thereof." 

The  "other  transactions  of  a  minor  nature* 
referred  to  by  the  court  in  this  finding,  as 
well  as  all  other  facts  found  by  the  court  as 
to  the  things  done  by  Ellis,  are  clearly  re- 
flected by  the  above  statement.  We  canuot 
sustain  appellant's  proposition  that  the  facts 
of  this  case  are  sufficient,  as  a  matter 
of  law,  to  show  apparent  authority  in 
Ellis  to  execute  these  notes.  No  con- 
tention is  made  here  (though  raised  by 
appellant  in  its  pleadings)  that  such 
authority  actually  existed  or  that  it  was 
necessary  for  him  to  exercise  such  au- 
thority in  order  to  properly  discharge  the 
duties  of  general  manager  of  the  Beaumont 
Cadillac  Company.  Notwithstanding  the 
failure  to  show  these  facts,  appellant  does 
contend  that  such  authority  should  be  in- 
ferred from  the  facts  we  have  given  above. 

The  general  rule  under  which  authority 
can  be  inferred  in  an  agent  to  borrow  money 
in  the  name  of  his  principal  is  thus  given  by 
2  Corpus  Juris,  656: 

"Power  to  borrow  money  is  not  to  be  inferred 
without  clear  evidence  of  such  grant  Such 
authority  must  be  expressly  conferred  or  neces- 
sarily implied  from  the  authority  granted,  and 
will  not  be  inferred  from  a  mere  general  author- 
ity, unless  the  character  of  the  business  or  the 
duties  of  the  agent  are  of  such  a  nature  that  he 
is  bound  to  borrow  money  •  *  •  in  order  to 
carry  out  his  instructions  or  the  duties  of  his 
office." 

The  adjudicated  cases  sustain  fully  this 
rule. 

In  Henderson  Mercantile  Co.  v.  National 
Bank  of  McKlnney,  100  Tex.  844,  99  S.  W. 
850,  a  case  where  the  facts  on  apparent  au- 
thority are  stronger  than  in  this  case,  the 
Supreme  Court  of  this  state  said: 

"There  was  no  evidence  that  the  mercantile 
company  authorized  Dreebin  to  execute  these 
notes,  or  that,  knowing  of  the  fact  that  he  had 
done  so,  it  had  ratified  and  adopted  his  acts; 
therefore,  the  notes  proved  nothing  against  the 
mercantile  company,  and  were  improperly  ad- 
mitted in  evidence." 

In  the  case  of  Case  v.  Hammond  Packing 
Co.,  supra,  the  court  said: 

"An  agent  to  sell  and  collect  the  price  has  no 
authority  to  borrow  money  for  or  in  the  name 
of  his  principal,  even  though  it  be  for  use  in  the 
principal's  business,  and  the  principal  could  not 


Digitized  by 


Google 


644 


218  SOUTHWESTERN  REPORTER 


(Tex. 


be  held,  unless,  of  course,  he  should  ratify  the 
act" 

In  Butts  v.  Ajax-Grieb  Rubber  Co.,  169 
Mo.  App.  657,  155  S.  W.  837,  a  case  very  sim- 
ilar to  this,  on  apparent  authority,  Justice 
Trimble,  speaking  for  the  court,  said: 

"The  fact  that  one  is  made  the  general  agent 
in  a  transaction  or  carrying  on  of  business  does 
not  authorize  the  borrowing  of  money  therefor 
unless  such  borrowing  is  absolutely  necessary 
and  requisite  to  carry  it  on." 

In  Jackson  v.  National  Bank,  92  Term.  154, 
20  S.  W.  802,  18  I*  R.  A.  663,  36  Am.  St 
Rep.  81,  It  is  said: 

"The  rule  is  strictly  enforced  that  the  au- 
thority to  execute  and  indorse  bills  and  notes 
as  agent  will  not  be  implied  from  express  au- 
thority to  transact  some  other  business,  unless 
it  is  absolutely  necessary  to  the  exercise  of  ex- 
press authority." 

Now,  under  the  rule  above  announced,  the 
tenor  of  which  is  not  disputed  or  question  by 
any  responsible  authority,  we  hold,  notwith- 
standing Ellis  was  general  manager  of  the 
Beaumont  Cadillac  Company,  and  as  such 
agent  had  authority  from  his  principals  to 
sell  automobiles 'and  automobile  supplies,  and 
with  their  permission  to  sell  them  on  de- 
ferred payments,  and  to  buy  supplies  from 
local  merchants,  and  employ  and  discharge 
employes  at  his  pleasure,  and  to  pay  sala- 
ries from  funds  of  the  Beaumont  Cadillac 
Company,  and  to  keep  the  funds  of  the  Beau- 
mont Cadillac  Company  In  plaintiff's  bank, 
and  to  check  thereon,  and  to  collect  rent  and 
to  conduct  in  the  name  of  the  Beaumont  Cad- 
illac Company  different  lines  of  business 
for  E.  T.  Bardon,  and  to  collect  the  proceeds 
thereof  and  deposit  the  same  in  the  name  of 
the  Beaumont  Cadillac  Company,  and  to  re- 
mit therefor  from  the  funds  of  the  Beaumont 
Cadillac  Company  deposited  in  plaintiff's 
bank,  and  to  discount  the  notes  of  the  Beau- 
mont Cadillac  Company,  and  to  handle  the 
proceeds  of  such  notes  through  appellant's 
bank,  that  as  a  matter  of  law  Ellis  would 
not  have  apparent  authority  to  execute  the 
notes  sued  on  in  this  case.  In  view  of  the 
fact  that  no  such  actual  authority  existed, 
and  that  its  exercise  was  not  necessary  for 
a  proper  discharge  of  his  office  as  general 
manager,  and  of  the  duties  required  of  him 
as  such,  we  believe  we  would  be  justified  in 
saying  that  these  facts  do  not  even  make  an 
issue  of  apparent  authority,  unless  it  arises 
under  the  issue  of  estoppel. 

This  issue  is  raised  by  appellant's  petition, 
and  Is  duly  brought  forward  under  proper 
assignments  and  propositions.  But  what  are 
the  facts  relied  upon  to  establish  this  issue 
as  a  matter  of  law?  In  our  opinion,  to  con- 
stitute error,  the  trial  court  having  found 
against  appellant  it  must  appear  that  there 
was  no  issue  of  fact  made  against  this  point 


The  trial  court  found  as  to  all  the  circum- 
stances we  have  set  out  above  that — 

"None  of  these  transactions  were  known  and 
relied  on  by  the  bank  (plaintiff)  except  the  mak- 
ing of  the  checks  and  notes  by  Ellis  to  it  de- 
posit of  the  proceeds  thereof,  the  Nees  and 
Guiterman  contracts  for  the  purchase  of  cars, 
and  the  transaction  involving  the  sale  to  it  in 
the  name  of  the  Beaumont  Cadillac  Company  of 
the  note  for  $900,  and  remitting  the  proceeds 
thereof." 

In  addition  to  this  finding  of  the  court  we 
further  find  that  appellant  knew  that  the 
books  of  the  Beaumont  Cadillac  Company 
were  being  audited  every  60  or  90  days.  Giv- 
ing these  findings  the  utmost  scope,  the  facts 
so  found  cannot  take  this  case  oat  of  the 
rule  announced  by  the  Supreme  Court  in 
Dreebin  v.  Bank,  supra. 

[S]  As  we  understand  the  facts  of  that 
case,  as  well  as  most  of  the  other  cases  cited 
by  us,  they  make  a  stronger  case  of  estoppel 
than  do  the  facts  in. this  case.  However,  ap- 
pellant seeks  to  distinguish  this  case  from 
those  cited,  on  the  ground  that  appellant  was 
guilty  of  negligence  In  falling  properly  to 
audit  the  books  of  the  Beaumont  Cadillac 
Company.  But  the  negligence  of  the  appel- 
lee, no  matter  how  obvious,  must  have  mis- 
led appellant  to  its  injury  In  order  to  be  the 
basis  of  an  estoppel.  Appellant  does  not  show 
that  Its  knowledge  of  the  custom  of  audit- 
ing the  books  was  one  of  the  reasons  for 
making  this  loan.  Mr.  Nees,  on  whose  au- 
thority these  loans  were  made,  testified  as 
follows: 

"I  was  not  loaning  this  money  on  the  credit  of 
Ellis.  I  would  not  have  loaned  Ellis  on  his 
own  credit  over  $50  or  $100.  The  loans  as 
made  by  the  bank  were  made  upon  the  repre- 
sentations of  Mr.  Ellis  that  those  other  gentle- 
men, Mr.  Barden  and  Mr.  Gydeson,  were  con- 
nected with  the  Beaumont  Cadillac  Company. 
I  looked  np  the  record  of  these  two  gentlemen 
and  found  them  mighty  good,  and  the  bank,  on 
the  strength  of  these  investigations  and  the  re- 
sult of  it  made  these  loans." 

In  the  face  of  this  testimony,  we  cannot 
say  that  the  court  failed  to  give  the  proper 
weight  to  all  the  facts  and  circumstances  in 
this  case  in  finding  against  appellant  There- 
fore the  judgment  against  appellant  Is  In  all 
things  affirmed. 

Appellee's  first  cross-assignment  of  error 
complains  of  the  finding  of  the  trial  court 
(quoting  from  assignment)  that — 

"The  discounting  of  the  note  on  December  6, 
1916,  by  Ellis  in  the  name  of  the  Beaumont 
Cadillac  Company,  and  the  remitting  of  its  pro- 
ceeds to  E.  T.  Barden,  who  was  president  of 
the  Honston  Motor  Car  Company,  and  its  gen- 
eral manager,  and  the  failure  to  register  any 
protest  thereto  or  make  any  directions  or  ad- 
vice to  plaintiff,  together  with  the  previous 
transaction,  was  sufficient  to  clothe  Ellis  with 
apparent  authority  (so  far  as  concerns  plain- 
tiff) to  thereafter  execute  notes  in  the  name  of 
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the  Beaumont  Cadillac  Company  and  the  Hous- 
ton Motor  Car  Company  by  that  act,  coupled 
with  what  had  gone  before,  thereby  apparently 
held  Ellis  out  to  plaintiff  as  possessing  the  au- 
thority to  borrow  money  and  to  execute  or  in- 
dorse notes  in  the  name  of  the  Beaumont  Cadil- 
lac Company,  and  were  negligent  in  failing  to 
advise  plaintiff  thereafter" 

— because  such  finding  is  contrary  to  the 
great  preponderance  of  the  evidence,  and  the 
evidence  Is  Insufficient  to  support  same,  in 
that  It  Is  undisputed  that  the  appellant  did 
not  make  any  of  the  loans  in  reliance  on  the 
fact  that  said  note  was  discounted. 

The  second  assignment  complains  of  the 
conclusion  of  law  basing  liability  against  It 
on  this  finding. 

[S]  These  two  cross-assignments  we  sus- 
tain. It  does  not  appear  from  the  quotation 
we  have  just  above  given  from  Mr.  Nees'  tes- 
timony that  the  discounting  of  this  note  in 
any  way  entered  into  his  Judgment  or  affect- 
ed him  in  extending  these  loans  to  the  Beau- 
mont Cadillac  Company  through  Mr.  Ellis 
as  manager.  We  have  not  been  cited  by  ap- 
pellant to  any  testimony  from  Mr.  Nees  that 
would  extend  the  scope  of  this  quotation. 
Where  actual  authority  does  not  exist,  ap- 
parent authority  or  estoppel  cannot  be  es- 
tablished except  by  facts  known  to  the  party 
dealing  with  the  agent  and  relied  upon  by 
him  in  such  dealings. 

Because  the  trial  court  erred  in  this  find- 
tog  of  fact  and  conclusion  of  law,  that  por- 
tion of  the  judgment  in  favor  of  appellant 
and  against  appellee  is  reversed. 

In  view  of  the  fact  that  probably  the  evi- 
dence of  the  appellant  was  not  fully  develop- 
ed on  the  Issue  raised  by  these  cross-assign- 
ments, and  on  the  issue  of  appellant's  re- 
liance on  the  fact  that  the  Beaumont  Cadil- 
lac Company's  books  were  being  periodically 
audited,  as  a  basis  for  the  credit  extended, 
we  are  remanding  this  branch  of  the  case 
for  a  new  trial. 

Affirmed  in  part,  and  in  part  reversed  and 
remanded. 


STANDARD  SCALE  &  SUPPLY  CO.  t. 
CHAPIN.     (No.  6321.) 

(Court  of  Civil  Appeals  of  Texas.    San  Anto- 
nio.   Jan.  21,  1020.    Rehearing  Denied 
Feb.  18, 1020.) 

X.  Saijes  «2=>181(5) — Contracts  which  week 

BASIS  OF  BUYER'S  SUIT  FOB  DAMAGES  ADMIS- 
SIBLE IN  EVIDENCE. 

In  a  suit  for  damages  to  a  paving  contrac- 
tor through  insufficiency  of  a  concrete  mixer 
sold  him  by  defendant,  plaintiff  having  alleged 
that  he  had,  to  defendant's  knowledge,  been 
awarded  contracts  for  the  laying  of  specified 
grade  of  concrete,  the  written  paving  contracts 
awarded  to  plaintiff  were  properly  admitted  in 


evidence  as  the  basis  of  his  suit  when  properly 
proven. 

2.  Evidence  <J=»181— Pbopeb  predicate  fob 

SECONDARY  EVIDENCE  OF  PAVING  CONTRACTS. 

In  an  action  by  a  paving  contractor  for 
damages  against  the  seller  of  a  defective  ce- 
ment mixer,  copies  of  the  written  contracts  be- 
tween plaintiff  and  the  city  for  paving  held  ad- 
missible in  evidence  over  objection  that  they 
were  secondary  evidence;  proper  predicate 
having  been  laid  by  the  testimony  of  the  mayor 
of  the  city  that  the  contracts  introduced  were 
the  reduction  to  writing  of  those  awarded  plain- 
tiff, etc. 

3.  Appeal  and  ebbob  <J=»730— Multifarious 
assignment  to  refusal  of  charge  im- 
proper. 

An  assignment  of  error  that  the  court  erred 
in  failing  to  grant  "the  special  charge  request- 
ed by  defendant,"  then  setting  out  seven  such 
charges,  is  multifarious. 

4.  Tbial  «=»258(1)— Requests  fob  inbtbuc- 
tions  should  not  be  combined  in  single 
instrument. 

Where  seven  special  charges  or  issues  were 
requested  by  defendant  in  one  instrument,,  it 
was  not  the  duty  of  the  trial  judge  to  sever  and 
separate  the  good  from  the  bad,  nor  to  send  to 
the  jury  portions  marked  "Given"  with  those 
refused,  which  is  a  practice  not  to  be  com- 
mended. 

6.  Appeal  and  ebbor  <j=»781(1),  733— Assign- 
ment of  error  too  general  fob  any  pub- 
pose. 
The  assignment  of  error  "because  the  ver- 
dict of  the  jury  and  the  judgment  of  the  court 
based  thereon  is  contrary  to  the  law  and  evi- 
dence in  the  case"  is  too  general  for  any  pur- 
pose. 

6.  Sales  <8=>441(4)  —  Evidence  sustaining 
awabd  for  defective  performance  of  con- 
crete mixer  sold  paving  contractor. 

In  an  action  by  a  paving  contractor  against 
the  seller  of  a  defective  concrete  mixer,  the 
guaranty  having  been  that  the  mixer  would  lay 
not  less  than  1,400  surface  yards  of  6-inch 
concrete  per  day,  but  the  machine  not  having 
been  capable  of  the  service,  and  having  delayed 
the  work  some  seven  months,  evidence  as  to 
damages  held  sufficiently  certain  and  specific,  to 
sustain  an  award  to  plaintiff  of  $1,040,  showing 
in  fact  a  net  loss  of  $2,125. 

7.  Appeal  and  error  <©=>216(2)  —  Instruc- 
tion SUBMITTING  ISSUE  OF  DAMAGES  FROM 
SALE  OF  DEFECTIVE  CONCRETE  MIXER  GOOD  IN 
ABSENCE  OF  SPECIAL  BEQUESTS. 

In  an  action  by  a  paving  contractor  for 
damages  through  sale  to  him  of  a  concrete  mix- 
er defective  under  the  seller's  guaranty  that  it 
would  mix  1,400  yards  of  6-inch  concrete  daily, 
charge  that  the  measure  of  plaintiffs  damages 
was  the  difference,  if  any,  between  the  increas- 
ed cost,  if  any,  actually  and  necessarily  incur- 
red, of  preparing  concrete  with  the  machine 
as  furnished,  and  what  would  have  been  the 
cost  had  the  machine  met  representations,  held 
to  afford  defendant  seller  no  ground  of  com- 
plaint; no  requests  for  special  instructions  hav- 
ing been  made. 


<E=>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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Appeal  from  District  Court,  Bexar  County; 
S.  G.  Tayloe,  Judge. 

Suit  by  O.  C.  Chapln  against  the  Standard 
Scale  ft  Supply  Company.  From  Judgment 
for  plaintiff,   defendant  appeals.     Affirmed. 

Spafford  ft  Beynolds,  of  Dallas,  and  Schle- 
singer  &  Schlesinger,  of  San  Antonio,  for 
appellant 

Frank  H.  Wash  and  J.  D.  Dodson,  both  of 
San  Antonio,  for  appellee. 

COBBS,  J.  This  suit  was  filed  against 
Standard  Scale  ft  Supply  Company  by  O. 
C.  Chapln,    alleging: 

That  "about  November  1,  1914,  he  wag  award- 
ed contracts  for  laying  approximately  60,000 
surface  yards  of  concrete  streets  in  the  city 
of  San  Antonio,  and  that  in  order  to  do  this 
work  he  desired  to  purchase  a  concrete  mixer 
with  a  capacity  of  not  less  than  1,400  square 
yards  of  6-inch  concrete  per  day;  that  appel- 
lant was  engaged  in  the  business  of  manufac- 
turing and  selling  concrete  mixers,  and,  after 
having  been  informed  by  appellee  of  the  above 
facts,  sold  him  a  concrete  mixer  which  was  ex- 
pressly warranted  to  have  a  satisfactory  work- 
ing capacity  of  1,400  square  yards  of  concrete 
per  day ;  that,  relying  upon  such  warranty,  ap- 
pellee purchased  such  mixer,  but  the  same  was 
defective  and  greatly  inferior  to  what  it  had 
been  guaranteed  and  represented  to  be;  that 
he  promptly  notified  appellant  that  the  machine 
was  defective  and  to  begin  operation  with  it 
would  cause  Him  great  financial  loss;  that  ap- 
pellant expected  to  sell  other  machines,  and 
through  its  agents,  persuaded  appellee  to  pro- 
ceed with  such  machine,  promising  him  that  ap- 
pellant would  protect  him  in  any  loss  he  sus- 
tained by  use  of  said  machine  pending  the  time 
that  appellant  would  furnish  him  with  a  new 
mixer  which  would  do  the  work  that  appellant 
bad  warranted  the  machine  to  do;  that,  rely- 
ing upon  such  promise  to  protect  him  in  any 
losses  he  would  incur  by  use  of  said  machine, 
appellee  did  use  the  same,  but  appellant  never 
furnished  a  new  machine;  and  that  the  loss 
sustained  thereby  was  the  excess  in  the  actual 
cost  of  doing  the  work  with  the  defective  ma- 
chine above  what  it  would  have  reasonably  cost 
to  have  done  the  work  had  the  machine  been  as 
represented,  and  was  $5,000." 

Appellant  answered,  claiming  the  machine 
sold  was  a  new  and  untried  machine,  and 
that  the  appellee  knew  the  same  was  an  ex- 
periment, and  that  appellee  assumed  all  the 
risk  incident  to  the  use  of  the  machine.  Ap- 
pellant further  pleaded  estoppel  because  the 
appellee  used  the  machine  in  all  of  his  work 
and  completed  all  of  his  paving  in  San  An- 
tonio with  said  alleged  defective  machine. 
Appellant  filed  a  cross-action  against  ap- 
pellee and  prayed  for  damages  in  the  sum 
of  $5,500  for  expenses  incurred  in  labor, 
materials,  and  mechanical  parts  on  the  ma- 
chine furnished  the  appellee. 

The  trial  was  before  a  jury  on  special 
issues,  and  resulted  in  a  judgment  in  favor 
of  appellee  against  appellant  for  $1,940. 

The  first  assignment  is : 


"Because  the  court  erred  in  admitting  in  evi- 
dence the  copies  of  paving  contracts  attached 
to  plaintiff's  trial  amendment;  the  defendant 
objecting  to  the  said  exhibits  as  being  at  vari- 
ance with  the  allegations  of  the  pleadings  of 
plaintiff  in  the  case." 

The  proposition  of  law  contended  for  is : 

"Evidence  not  originally  admissible  cannot  be 
made  admissible  by  attaching  the  same  to  a 
pleading  filed  in  the  case." 

The  assignment  is  not  clear  and  contains 
two  objections  in  one;  that  is,  it  is  claimed 
it  was  error  to  admit  in  evidence  paving  con- 
tracts because  attached  to  plaintiff's  trial 
amendment,  and  being  in  variance  with  the 
allegations  of  the  pleadings  of  plaintiff. 
There  would  be  no  objection  to  introducing 
the  same  in  evidence,  though  attached  to  the 
pleading,  if  properly  proven,  while  there 
might  be  if  there  was  a  variance  between 
the  allegations  and  the  proof,  but  the  prop- 
osition seems  confined  to  the  objection  that, 
if  not  originally  admissible,  it  could  not  be 
made  so  by  attaching  same  to  the  pleading. 
Appellee  strenuously  objects  to  our  consid- 
ering the  assignment  at  all,  for  the  reason 
it  is  not  a  proposition,  and  fails  to  point  out 
any  alleged  variance,  and  the  proposition 
cannot  be  made  admissible  by  attaching  it 
to  the  pleading.  Tex.  Harvester  Co.  v.  Wil- 
son- Whaley  Co.,  210  S.  W.  574. 

[1]  The  contract  to  do  the  street  paving 
was  awarded  to  appellee  by  the  city  about 
November  1,  1914,  and  the  written  contracts 
about  which  appellant  complains  were  based 
upon  awards  for  laying  approximately  60,000 
surface  yards  of  concrete  in  the  city  of  San 
Antonio,  and  upon  the  trial  the  contracts 
were  properly  proven  up  the  basis  of  the 
suit 

These  contracts  were  attached  to  appellee's 
trial  amendment  and  then  described  in  re- 
sponse to  appellant's  exception  in  the  first 
amended  original  answer,  demanding  In  a 
very  full  special  exception  a  description 
of  the  contracts,  the  dates  thereof,  names  of 
parties,  and  consideration  therefor. 

[2]  The  second  assignment  complains 
that— 

The  "court  erred  in  admitting  in  evidence  the 
contracts  between  the  plaintiff  and  the  city  of 
San  Antonio  attached  to  plaintiff's  trial  amend- 
ment because  the  same  were  not  the  original 
contracts,  not  signed  up  by  all  of  the  contract- 
ing parties,  and  no  predicate  was  laid  for  the 
introduction  of  the  same  as  secondary  evi- 
dence." 

The  proposition  is: 

"Copies  of  written  instruments  are  not  admis- 
sible in  evidence  unless  proof  of  loss  of  the 
original  instrument  has  been  made  and  a  proper 
predicate  laid  for  their  introduction  as  second- 
ary evidence." 

The  proof  Introduced  was  to  the  effect 
that- 
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Appellee  "testified  that  the  awards  on  which 
these    contracts  were  based  were  made  daring 
the    months  of  September  and  October,  1914. 
O.  G.  Brown,  who  was  mayor  of  the  city  of  San 
Antonio  at  the  time  the  awards  were  made  and 
the  contracts  executed,  testified  that  it  was  not 
unusual  for  awards  which  were  made  in  Sep- 
tember or  December  to  be  not  formally  reduc- 
ed to  and  executed  as  written  contracts  before 
as   late  as  January  or  February,  and  that  such 
delay  was  occasioned  in  the  contracts  going  the 
rounds  and  being  examined  and  passed  upon  by 
different  parties.    And  the  contracts  introduced 
were  the  reduction  to  writing  of  the  contracts 
■which  were  awarded  appellee,  and  were  the  iden- 
tical contracts  which  were  attached  to  appel- 
lee's trial  amendment." 

Mr.  Brown  also  testified  the  contracts  were 
originals,  though  not  signed  by  all  the  par- 
ties. 

[3,4]  The  third   assignment  Is: 

"Because  the  court  erred  in  failing  to  grant 
the  special  charge  requested  by  defendant,  to 
wit: 

•**&>  the  District  Court  of  Bexar  County, 
Forty-Fifth  Judicial  District  of  Texas. 

"  'O.  C.  Ghapin  v.  Standard  Scale  &  Supply 
Co.  et  al. 

"  'Now  comes  the  defendant  in  the  above-enti- 
tled cause  and  moves  the  court  to  submit  to 
the  jury  the  following  special  issues  in  this 
cause: 

"  '(1)  Did  the  defendant  in  the  sale  of  a  cer- 
tain concrete  mixing  machine  to  the  plaintiff 
during  the  latter  part  of  1914  expressly  war- 
rant that  said  machine  would  not  mix  less  than 
1,400  square  yards  of  concrete  per  day?  An- 
swer "Yes"  or  "No." 

"'(2)  Was  it  due  entirely  to  defects  in  the 
machine  that  it  did  not  do  the  amount  of  work 
the  plaintiff  expected  it  would  do?  Answer 
"Yes"  or  "No." 

"  '(3)  Did  the  plaintiff,  after  knowing  the 
machine  would  not  do  the  work  he  expected  of 
it,  continue  to  use  the  same  until  he  had  carried 
out  his  contracts  with  the  city  of  San  Antonio, 
and  thereby  waive  any  claim  against  the  de- 
fendant growing  out  of  the  purchase  of  said 
machine?     Answer  "Yes"  or  "No." 

'"(4)  Did  the  defendant,  Standard  Scale  & 
Supply  Company,  agree  to  reimburse  the  plain- 
tiff any  damage  or  loss  he  sustained  by  using 
said  machine?    Answer  "Tes"  or  "No." 

'"(5)  Did  the  plaintiff,  when  he  gave  the 
agent  of  defendant  the  order  for  the  mixing 
machine,  inform  him  of  the  cost  per  square  yard 
of  the  concrete  he  expected  to  mix  with  the 
machine  that  be  so  purchased?  Answer  "Yes" 
or  "No." 

"'(6)  Did  the  plaintiff,  O.  C.  Ghapin,  suffer 
any  actual  loss  or  damage  through  the  use  of 
said  machine,  and,  if  so,  in  what  amount,  and, 
if  none,  then  answer  "None." 

"'(7)  Did  the  defendant.  Standard  Scale  & 
Supply  Company,  suffer  any  loss  or  damage 
through  the  sale  of  the  machine  to  the  plaintiff, 
O.  C.  Chapin,  and,  if  so,  in  what  amount? 
Preston  P.  Reynolds,  Schlesinger  &  Schlesing- 
er,  Attorneys  for  defendant,  Standard  Scale  & 
Supply  Company. 

"'Refused.    S.  G.  Tayloe,  Judge.' " 


Appellee  objects  to  the  consideration  of 
this  assignment.  Clearly  the  assignment  is 
multifarious.  It  is  a  request  for  a  number 
of  special  issues  in  one  instrument,  In  which 
one  might  be  a  correct  proposition  of  law 
and  another  either  given  or  refused.  It  is 
not  the  duty  of  the  trial  judge  to  sever  and 
separate  the  good,  from  the  bad,  nor  to  send 
to  the  jury  portions  marked  "Given"  with 
those  refused,  if  such  there  should  be.  It  is 
a  practice  not  to  be  commended.  Merchants' 
Ice  Co.  v.  Scott  &  Dodson,  186  S.  W.  422; 
Longworth  v.  Stevens,  145  S.  W.  261.  Some 
of  the  Issues  requested  the  court  gave  In  his 
charge;  others  not  warranted  by  the  evi- 
dence. 

[5]  The  fourth  assignment  Is: 

"Because  the  verdict  of  the  jury  and  the 
judgment  of  the  court  based .  thereon  is  con- 
trary to  the  law  and  evidence  in  the  case." 

It  Is  too  general  for  any  purpose.  It  does 
not  pretend  to  point  out  wherein  the  verdict 
and  judgment  are  contrary  to  the  law  and 
the  evidence.  It  is  not  at  all  helpful  to  the 
court  in  searching  for  errors  committed  in 
the  trial  of  the  case.  Wardlow  v.  Andrews, 
180  S.  W.  1162. 

[<]  The  fifth,  sixth,  seventh,  and  eighth 
assignments  of  error  are  very  general,  and 
all  propositions  thereunder  are  also  likewise 
very  general.  They,  however,  direct  the  at- 
tention of  the  court  to  the  proposition  and 
claim  made  and  errors  alleged  that  under 
the  pleading  and  evidence  they  are  not  suffi- 
cient to  recover  upon ;  that  the  proof  is  not 
certain  and  specific  as  to  damages,  .which  are 
too  remote,  speculative,  and  uncertain  upon 
which  to  base  a  recovery. 

The  testimony  .discloses  the  sale,  of  a  con- 
crete mixer  to  be  used  in  the  laying  of  60,000 
square  yards  of  concrete  streets  awarded  to 
appellee  to  be  constructed  under  a  guaranty 
that  such  mixer  would  lay  not  less  than 
1,400  surface  yards  of  6-inch  concrete  per 
day.  The  machine  was  found  when  delivered 
to  be  defective  and  would  not  perform  that 
service,  the  service  for  which  it  was  pur- 
chased. The  appellee  refused  to  accept  the 
same  because  of  such  defect,  but  appellant 
induced  appellee  to  operate  the  same  under 
promise  that  a  new  machine  would  be  sup- 
plied which  It  was  represented  would  do  the 
work,  and  until  such  time  defendant  .would 
care  for  all  losses  occasioned  by  operating 
and  using  such  defective  mixer.  Appellee 
relied  upon  that  promise  and  operated  it 
at  a  loss. 

W.  C.  Moody,  who  was  one  of  the  agents 
participating  in  the  sale  of  the  mixer  to  ap- 
pellee, testified  that  the  mixer  "just  wasn't 
any  good." 

Appellee  testified  that  he  informed  the 
agents  of  appellant  when  they  sold  him  the 
mixer  that  it  was  to  be  used  in  the  laying 
of  60,000  yards  of  concrete  on  the  streets  of 
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San  Antonio ;  tbat  it  took  the  same  amount 
of  labor  to  operate  the  machine  in  its  de- 
fective condition  as  it  would  have  required 
if  it  had  been  as  represented,  and  that  it 
took  about  seven  months  longer  to  do  the 
work  with  the  defective  machine  than  if  it 
had  been  as  represented;  that  the  loss  to  him 
by  reason  of  the  defect  was  a  difference  be- 
tween what  it  actually  cost  to  lay  the  con- 
crete, 22%  cents  over  what  it  would  have 
cost  had  the  machine  done  the  work  it  was 
represented  to  do,  which  at  that  time  should 
have  been  about  10  cents  per  yard;  that 
this  claim  does  not  represent  prospective  prof- 
its, but  is  the  actual  extra  cost  to  appellee 
to  lay  the  concrete  with  the  defective  machine 
and  represents  money  out  of  his  pocket  for 
which  he  has  got  checks  to  show;  that  the 
agent  of  appellant  admitted  that  the  mixer 
was  defective;  that  he  refused  to  accept  or 
use  it  until  the  agents  of  appellant  promised 
that  appellant  would  furnish  another  mixer 
and  to  use  the  defective  mixer  In  the  mean- 
time, and  appellant  would  take  care  of  all 
his  losses,  upon  which  he  relied. 

Appellee  testified  that  the  actual  cost  of 
laying  the  60,000  yards  was  22%  cents  per 
yard,  and  that  the  reasonable  cost  should 
not  have  been  over  10  cents  per  yard.  This 
showed  an  actual  loss  of  12%  cents,  or  $7,500. 
He  also  testified  that  it  required  seven 
months  and  five  days  longer  to  do  the  work 
with  the  defective  machine  than  it  should 
have  had  the  machine  been  fit  and  as  guar- 
anteed, and  that  during  this  time  he  had  an 
overhead  expense  of  $760  monthly.  This 
amounted  to  a  total  overhead  during  the  lost 
time  of  $5,375.  This,  of  course,  entered  into 
the  22%  cents  per  yard,  and  obviously  the 
Jury  took  the  view  that  the  overhead  should 
be  deducted  In  order  to  get  at  the  net  loss. 
These  figures  .would  leave  a  net  loss  of  $2,125. 
The  Jury  allowed  appellee  $1,940, 

[7]  The  ninth  assignment  of  error  Is: 

"Because  the  court  erred  in  failing  to  charge 
on  the  correct  measure  of  damage." 

The  proposition  thereunder  is: 

"It  is  error  for  the  court  to  submit  as  a 
measure  for  damages  matters  not  raised  by  the 
pleadings  or  evidence  in  the  case." 

The  charge  of  the  court  assailed  is : 

"Question  No.  5.  What  amount  of  money,  if 
any,  has  the  plaintiff  been  damaged  by  the  de- 
fendant? 

"You  are  instructed  in  connection  with  ques- 
tion No.  5,  in  assessing  the  plaintiff's  damages, 
if  any,  that  the  measure  of  damages  is  the  dif- 
ference, if  any,  between  the  increased  cost,  if 
any,  actually  and  necessarily  incurred,  of  pre- 
paring the  concrete  with  the  machine  as  fur- 
nished and  what  would  have  been  the  cost  had 
the  same  been  prepared  by  the  use  of  the  ma- 
chine had  the  same  been  according  to  the  rep- 
resentation (that  is,  in  case  any  such  represen- 


tation was  made),  and  you  will  only  consider 
the  cost  of  such  pieces  of  work  as  aforesaid, 
if  any,  as  the  plaintiff  informed  the  agent  or 
agents  of  the  defendant  (at  or  before  the  time 
the  order  was  given  for  said  machine)  be  in- 
tended to  use  said  machine  in  the  execution 
thereof." 

There  were  no  special  requests  made  by 
appellant  for  special  Instructions  except 
as  stated  en  masse  to  correct  any  supposed 
errors  In  the  charge.  Dyer  v.  McWnirter, 
51  Tex.  Civ.  App.  200,  111  S.  W.  1053.  We 
can  see  no  reason  for  complaint  at  the  court's 
charge  or  wherein  the  appellant  is  prejudiced 
thereby. 

We  find  no  reversible  errors  assigned,  and 
they  are  all  overruled  and  the  Judgment  is 
affirmed. 


ATER  et  aL  v.  KNIGHT.    (No.  1600.) 

(Court  of  Civil  Appeals  of  Texas.     Amaxillo. 

Jan.  21,  1920.    Rehearing  Denied 

Feb.  18,  1920.) 

1.  Vendob  and  pubchaseb  <J=>278— Limita- 
tion STATUTE  AS  TO  VENDOB's  LIEN  OOE8  NOT 
APPLY  TO  JUDGMENT  BASED  OK  VENDOR'S 
WEN    NOTE. 

Rev.  St.  1911,  art.  5694,  barring  rights  un- 
der vendor's  lien  in  4  years,  applies  to  ven- 
dor's lien  evidencing  indebtedness  due  for  the 
purchase  money,  and  not  to  a  judgment  based 
on  such  indebtedness. 

2.  Judgment  «=»85C(1)— In  bcibe  facias  to 

BEVIVE  JUDGMENT  IN  REALITY  SUIT  FOB  DEBT. 

While  the  technical  judgment  on  scire 
facias  to  revive  a  judgment  is  ordinarily  that 
execution  issue,  yet,  as  the  judgment  was  a 
debt,  the  proceeding  to  revive  is  nothing  more 
or  less  than  a  suit  for  debt. 

3.  Vendob  and  purchases  «=»246— Vendor's 
lien  incident  of  debt. 

A  vendor's  lien  is  but  an  incident  to  the 
debt,  and  follows  the  debt  in  whatever  form  it 
may  be  evidenced. 

4.  Vendob  and  pubchaseb  «=>278— Statute 
of  limitations  as  to  vendob's  lien  does 
not  affect  bt7le  that  judgment  on  vbn- 
dob's  lien  note  pbesebves  the  lien. 

The  rule  that  a  vendor's  lien  is  preserved 
from  the  bar  of  limitations  on  the  purchase- 
money  note  if  personal  judgment  is  had  on  such 
note,  so  that  after  expiration  of  the  period  of 
limitation  on  the  note  a  proceeding  may  be 
commenced  to  revive  the  judgment  and  enforce 
the  vendor's  lien  as  an  incident  to  the  debt 
evidenced  by  the  judgment,  is  not  changed  by 
the  passage  of  Rev.  St.  1911,  art.  5694,  pre- 
scribing 4-year  limitation  for  suits  to  recover 
land  by  virtue  of  vendor's  lien. 

5.  Vendob  and  pubchaseb  ©=265(2) — Deed 
becital  of  vendob's  lien  notice  to  sub- 
sequent pubchaseb. 

Where  duly  recorded  deed  recited  vendor's 
lien  was  retained  to  secure  purchase-money  note, 
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*».      subsequent   purchaser  was  chargeable  with 
notice  of  the  lies. 

G.    Tj8  pendens  «=>13  —  Vendor  and  pub- 
chaser  <£=>265{2)— Lis  pendens  not  neces- 
sary to  preserve  bights  against  purchas- 
zi8  with  notice;  purchasbsjor  land  sub- 
ject to   vendor's  lien  not  aitzoted  bt 
failure  to  file  lis  pendens. 
Rev.  St  1911,  art  6840,  as  to  lis  pendens 
notice,  does  not  deal  with  the  rights  of  persons 
•with    either   actual    or   constructive    notice  of 
ocjuities,    and    filing   notice   is   unnecessary   as 
against  a  subsequent  purchaser  or  incumbrancer 
with    actual   or   constructive  notice;    so   that, 
•where  a  purchaser  of  land  had  notice  of  vendor's 
lien    thereon,   the  right  to  foreclose  such  lien 
against  such  purchaser  in  suit  to  revive  a  prior 
judgment  on  the  vendor's  Hen  note  for  the  pur- 
l»ose   of  foreclosing   the  lien   was  not  affected 
by  the  fact  that,  in  the  suit  in  which  the  judg- 
ment was  recovered,  no  lis  pendens  notice  was 
filed  in  the  county  where  the  land  was  situated. 

T.  Vendor  and  purchaser  «=»265(2)— Effect 

OF  STATUTE  AS  TO  VENDOR'S  LIEN  LIMITA- 
TIONS AS  TO  PURCHASE  WITH  KNOWLEDGE  OF 
LIEN. 

Under  Rev.  St.  1911,  art.  6694,  as  to  4- 
year  limitation  on  vendor's  lien,  and  article 
5(595,  as  to  extending  payment  of  vendor's  lien 
note  and  recording  the  evidence  thereof,  and 
providing  that  the  owners  of  a  vendor's  lien 
note,  executed  subsequently  to  July  14,  1905,- 
shall  have  4  years  after  the  act  takes  effect, 
•which  waa  July  1,  1913,  within  which  to  en- 
force their  vendor's  lien,  purchaser  in  1916 
of  a  lot  against  which  there  was,  as  shown  by 
the  deed  records,  a  vendor's  lien  for  the  pur- 
chase-money debt,  evidenced  by  a  note  due  in 
1910,  could  not  be  an  innocent  purchaser  as  to 
such  lien,  since,  under  article  6695,  it  was  en- 
forceable until  July,  1917;  it  being  immaterial 
that  such  purchaser  had  no  notice  that  the 
note  and  lien  had,  prior  to  such  purchase,  been 
merged  in  a  judgment,  to  which  the  10  years' 
statute  applies,  and  that  suit  was  not  brought 
on  such  judgment  and  to  foreclose  the  vendor's 
lien  as  incident  thereto,  until  1919,  as  bring- 
ing suit  dispensed  with  necessity  of  extending 
the  note  under  article  6595. 

8.  Adverse  possession  ®=>73  —  Three-tear 
statute  does  not  applt  in  favor  of  pur- 
chaser against  owner  of  vendor's  lien 
note  foreclosing  lien. 

The  3-year  statute  of  limitations  of  peace- 
able and  adverse  possession  under  title  or  col- 
or of  title  from  and  under  the  sovereignty  of 
the  soil  does  not  apply  in  favor  of  purchasers  of 
laud  in  suit  by  owner  of  vendor's  lien  to  fore- 
close the  lien  on  the  land. 

9.  Adverse  possession  <5=»63(7) — Purchas- 
er's POSSESSION  WITH  KNOWLEDGE  OF  VEN- 
DOR'S LIEN   NOTE   NOT  BECOMING  ADVERSE. 

Where  purchasers  went  into  possession  with 
knowledge  of  purchase-money  note  and  lien 
securing  it,  and  that  it  must  be  paid,  and  held 
in  privity  with  the  vendor  through  deeds  down 
to  themselves,  their  possession  was  not  incon- 
sistent with  the  rights  of  the  vendor  or  the 
holder  of  the  note. 


Appeal  from  District  Court,  Hale  County; 
R.  C.  Joiner,  Judge. 

Action  by  I*  A  Kuight  against  Mrs.  Annie 
Ater,  A  B.  Ater,  and  others.  From  judg- 
ment for  plaintiff  the  named  defendants 
appeal.    Affirmed. 

M.   Fulton,   of   Lubbock,   for   appellants. 
Williams  &  Martin,  of  Plalnvlew,  for  ap- 
pellee. 

HUFF,  O.  J.  The  appellee,  Knight,  sued 
W.  D.  Ktncannon,  Bascom  Howard,  Jim 
Robinson,  Jr.,  Annie  Ater,  and  A  B.  Ater, 
In  the  district  court  of  Hale  county,  alleging 
that  on  the  15th  day  of  January,  1913,  he 
recovered  judgment  against  W.  D.  Kincannon 
and  Bascom  Howard,  jointly  and  severally 
for  $660.10,  with  interest  thereon  from  date 
at  the  rate  of  8  per  cent  per  annum,  and 
costs  of  suit  against  said  parties,  and  al- 
so against  Jim  Robinson,  Jr.,  for  a  fore- 
closure of  the  vendor's  lien  as  it  existed  on 
the  6th  day  of  September,  1909,  against  lot 
11,  block  106,  situated  in  the  town  of  Lub- 
bock; that  the  judgment  directed  that  an 
order  of  sale  issue  to  sell  said  lot  to  satisfy 
the  judgment  That  no  execution  or  order 
of  sale  was  ever  Issued,  and  the  judgment 
Is  dormant,  but  wholly  unsatisfied,  and  is 
valid  against  the  defendants  and*  all  parties 
claiming  under  them;  that  the  Aters,  hus- 
band and  wife,  are  setting  up  some  claim 
or  title  to  the  lot  which  claim  is  subsequent 
and  Inferior  to  plaintiff's  claim,  Hen  and 
judgment  He  prayed  for  judgment  for  the 
amount  of  the  judgment  sued  on,  interest 
and  for  the  costs  of  the  former  suit  and 
that  the  judgment  be  revived  for  a  fore 
closure  of  the  Uen,  and  that  the  property 
be  ordered  sold  and  for  costs  and  general 
relief.  The  petition  in  this  case  was  filed 
June  14,  1919.  All  the  defendants,  except 
Annie  and  A.  B.  Ater,  defaulted,  and  they 
answer  in  effect  that  they,  purchased  tho 
lot  in  good  faith,  without  notice  of  the  lien 
and  judgment,  on  the  2d  day  of  March, 
1916,  from  Bascom  Howard,  and  that  the 
cause  of  action,  if  any,  is  barred  by  the 
4-year  statute  of  limitation,  and  bars  the 
right  to  enforce  the  lien ;  the  original  judg- 
ment having  been  entered  January  15,  1913, 
They  also  pleaded  the  3-year  statute  of  limi- 
tation of  peaceable  and  adverse  possession 
of  the  lot  under  title  or  color  of  title  from 
and  under  the  sovereignty  of  the  soU.  They 
also  allege  that  the  judgment  was  not  re- 
corded in  Lubbock  county,  nor  an  abstract 
thereof  made  and  recorded  therein,  as  re- 
quired by  the  statutes,  nor  was  notice  by 
Us  pendens  filed  In  said  county.  The  other 
portions  of  the  answer  set  up  Improvements 
in  good  faith,  etc.,  but  under  the  Issues  on 
this  appeal  not  necessary  to  further  notice. 
The  appellee  filed  a  supplemental  petition, 
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Betting  up  that  Knight  sold  the  lot  In  ques- 
tion to  Kincannon,  who,  as  part  consideration 
for  the  lot,  executed  a  note  for  $500,  secured 
by  the  vendor's  lien,  and  that  the  suit  de- 
clared on  No.  922  was  a  suit  on  that  note, 
and  the  vendor's  lien  retained  In  the  deed 
and  note.  The  appellee,  Knight,  introduced 
in  evidence  the  judgment  rendered  in  cause 
No.  922,  L.  A.  Knight  v.  W.  Kincannon  and 
Others,  dated  the  15th  day  of  January,  1913, 
and  which  Judgment  Is  substantially  as 
alleged  In  his  petition  foreclosing  the  ven- 
dor's lien  on  the  lot  as  it  existed  September 
6,  1909,  directing  the  Issuance  of  an  order 
of  sale,  and  in  other  respects  is  in  the 
usual  form  of  foreclosure  judgments.  The 
deed  to  Mrs.  Ater  Is  dated  March  2,  1916, 
and  is  from  Bascom  Howard  to  her.  Ater 
and  his  wife  both  testify  substantially  that 
they  had  no  knowledge  of  the  judgment 
when  they  purchased  the  lot  or  when  they 
paid  the  consideration,  $100,  therefor.  Ater 
acted  for  his  wife  in  buying  the  land.  He 
himself  examined  the  abstract  furnished 
him  when  they  bought,  and  testifies  that 
the  abstract  showed  two  vendor's  lien  notes 
for  $500  each  against  the  lot,  and  further 
testifies: 

"I  was  convinced  that  one  of  the  notes  had 
been  paid,  leaving  only  one.  My  reason  for 
saying  and  the  way  I  know  or  was  convinced 
that  one  of  the  vendor's  lien  notes  had  been 
paid,  I  was  told  or  saw  documents  in  writing, 
or  something  to  that  effect,  showing  they  bad 
been  paid.  The  record  shows  the  other  note 
had  not  been  paid,  and  I  was  bo  informed,  but 
by  whom  I  do  not  remember,  and  the  abstract 
showed  it.  I  did  not  say  that  I  expected  I 
would  have  to  pay  that  $500  note  at  the  time 
the  land  was  purchased.  I  said  it  might  have 
to  be  paid,  possibly  some  day  or  other,  but  I 
did  not  know  that  it  had  been  sued  on  and 
merged  in  the  judgment  at  that  time." 

An  abstract  of  title  was  introduced,  show- 
ing title  down  to  L.  A.  Knight  by  mesne  con- 
veyances, and  a  deed  dated  September  8, 

1909,  and  filed  for  record  October  11,  1909, 
from  Knight  to  Kincannon  to  the  lot,  and 
for  the  recited  consideration  of  $1,500,  cash 
$500,  "and  $1,000  to  be  paid  in  6  and  12 
months,  to  secure  which  the  said  Kincannon 
executed  [two  notes]  each  for  $500,  maturing 
6  and  12  months,  respectively,  bearing  In- 
terest at  the  rate  of  8  per  cent  per  annum, 
providing  for  the  usual  10  per  cent  attor- 
ney's fees,  and  for  maturity  of  both'  notes 
In  the  event  of  default  of  first  note,"  the 
deed  retaining  a  vendor's  Hen  to  secure 
payment  of  the  notes.  The  parties  on  the 
trial  entered  the  following: 

"It  is  agreed  that  the  judgment  above  set  out 
was  based  on  the  note  described  in  this  deed." 

Kincannon,  October  9,  1909,  conveyed  to 
Jim  Robinson,  Jr.;    Robinson  November  16, 

1910,  conveyed  to  Harper,  who  assumed  pay- 
ment of  one.  note  for  $500,  payable  to  Knight 


reciting  that  the  other  $500  note  had  been 
paid.  Harper,  on  October  17,  1911,  conveyed 
to  Howard,  who  assumed  the  $500  note  above 
mentioned,  and  March  2,  1916,  Howard  con- 
veyed to  Mrs.  Annie  Ater  for  a  consideration 
of  $100.  Thfc  record  shows  that  the  judg- 
ment sued  on  was  not  recorded  in  Lubbock 
county,  nor  an  abstract  thereof  filed  and 
recorded  In  that  county,  nor  was  there  filed 
Us  pendens  notice.  The  trial  court  rendered 
judgment  against  Kincannon  and  Howard 
by  default  for  the  amount  of  the  Judgment 
sued  on,  principal  and  interest,  and  for  the 
costs  In  the  former  suit,  decreeing  a  vendor's 
lien  on  the  lot  for  the  amount  found  due, 
and  foreclosing  the  lien  against  all  parties 
to  the  action,  directing  therein  the  issuance 
of  an  order  of  sale  and  for  sale  thereunder 
in  the  usual  form.  Ater  and  his  wife  ex- 
cepted and  appealed  therefrom. 

[1-4]  The  appellant  by  assignment  assails 
the  judgment  sought  to  be  revived  because 
the  evidence  shows  the  note  was  barred  by 
the  4-year  statute  of  limitation.  This  is 
a  suit  on  a  judgment  and  not  on  a  note. 
The  limitation  provided  for  In  Rev.  St  1911, 
art  5694,  we  do  not  think  applies  to  this 
action.  This  article  applies  to  vendor's  Hen 
notes,  evidencing  Indebtedness  due  for  the 
purchase  money,  and  not  to  a  judgment 
based  upon  such  Indebtedness.  Article  5696 
provides  that  a  judgment  may  be  revived 
by  scire  facias  or  by  action  of  debt  thereon 
within  10  years  after  its  date.  Tiie  judg- 
ment upon  which  this  action  Is  based  was 
dormant  and  a  revival  was  sought  but  it 
was  nevertheless  a  debt  While  the  technical 
Judgment  upon  scire  facias  to  revive  Is  ordi- 
narily that  execution  issue,  yet  as  the  judg- 
ment was  a  debt  the  proceeding  to  revive 
is  nothing  more  or  less  than  a  suit  for  debt 
Coleman  v.  Zapp,  105  Tex.  497,  151  S.  W. 
1040;  Slaughter  v.  Owens,  60  Tex.  668; 
Collin  County,  etc.,  v.  Hughes,  154  S,  W. 
118L  The  debt  evidenced  by  the  note  was 
merged  In  the  judgment— a  higher  form  of 
evidence  than  the  note.  The  Hen  la  bat  an 
Incident  to  the  debt  when,  as  In  this  Instance, 
the  vendor  treats  the  contract  as  executed 
and  seeks  a  foreclosure  of  the  Hen.  The 
lien  follows  the  debt  in  whatever  form  it 
may  be  evidenced,  unless  released  or  waived. 
Flanagan  v.  Oushman,  48  Tex.  245;  Irvin 
v.  Garner,  50  Tex.  48.  It  has  been  expressly 
held  by  the  Supreme  Court,  where  the  maker 
of  a  note  secured  by  a  vendor's  lien  had 
been  sued  within  the  period  of  limitation 
and  a  personal  Judgment  obtained,  and  sub- 
sequently limitation  would  have  barred  the 
note,  but  not  the  Judgment  a  proceeding 
commenced  to  revive  the  same  and  enforce 
the  vendor's  lien  as  against  a  purchaser 
from  the  original  vendee  of  the  land  for 
which  the  note  was  given,  that  the  judgment 
will  keep  aUve  the  debt  and  preserve  the 
vendor's  Hen.     Slaughter  v.  Owens,  supra; 


Digitized  by 


Google 


Tex.)  ATKR  v. 

(218 

Beck  t.  Tarrant,  61  Tex.  402;  Anderson  v. 
Boyd,  64  Tex.  106;  Darrow  v.  Summerhlll, 
24  Tex.  Civ.  App.  208,  68  S.  W.  158.  It  is 
our  view  that  the  role  so  established  by  the 
court  is  not  affected  by  the  passage  of  the 
act  which  requires  a  vendor,  desiring  to 
rescind  or  to  sue  on  a  vendor's  lien  note,  to 
foreclose  or  recover  the  land,  within  4  years 
after  the  maturity  of  the  note. 

[6, 1]  It  is  also  asserted  by  appellant  that 
the  court  was  in  error  in  establishing  and 
foreclosing  the  vendor's  lien  as  to  the  appel- 
lants, for  the  reason  that  Mrs.  Ater  pur- 
chased without  notice  of  the  judgment,  there 
being  no  lis  pendens  notice  filed;  in  Lubbock 
county  In  the  suit  of  Knight  v.  Klncannon. 
No.  922,  pending  in  Hale  county.  The  deed 
executed  by  Knight  to  Klncannon  was  duly 
recorded,  and  recited  the  vendor's  lien  was 
retained  to  secure  the  note  upon  which 
the  judgment  was  obtained,  and  said  deed 
was  In  appellants'  chain  of  title.  The  reser- 
vation of  the  lien  on  the  lot  for  the  payment 
of  the  purchase  money  charged  the  appel- 
lant with  notice  of  the  Hen.  Roosevelt  v. 
Davis,  49  Tex.  463;  Lindley  v.  Nunn,  17 
Tex.  Civ.  App.  70,  42  S.  W.  310 ;  Powers  v. 
Smith,  29  S.  W.  416 ;' Crews  v.  Taylor,  56 
Tex.  461.  Mrs.  Ater  testified  her  husband 
was  acting  for  her  in  the  purchase  of  the 
lot,  and  he  testified  he  knew  the  vendor's  lien 
note  was  outstanding  and  unpaid,  and  that 
it  was  probable  that  it  would  have  to  be 
paid.  The  appellants  had  not  only  construc- 
tive notice,  but  actual  notice,  of  the  indebt- 
edness for  the  unpaid  purchase  money.  The 
original  action  brought  by  Knight  did  not 
create  the  vendor's  lien  but  was  Instituted 
to  enforce  a  lien  created  by  contract,  the 
existence  of  which  the  records  of  Lubbock 
county  afforded  constructive  notice.  Article 
6840  declares  that  the  recording  on  the  lis 
pendens  record  "shall  not  be  deemed  con- 
structive notice,  but  merely  a  memorandum 
that  shall  refer  all  intending  purchasers  and 
incumbrancers  to  an  examination  of  the 
court  records  and  pleadings  to  determine 
whether  there  is  in  fact  a  lis  pendens  con- 
cerning the  real  estate."  Mason  v.  Olds, 
198  S,  W.  1040(7).  Lis  pendens  operates 
only  to  those  matters  that  are  involved  In 
-  the  suit  Rosborough  v.  Cook,  108  Tex.  364, 
194  S.  W.  131.  It  will  be  observed  the  stat- 
ute with  reference  to  recording  lis  pendens 
has  not  modified  the  common-law  rule  with 
reference  thereto,  except  for  the  purpose  of 
notice;  that  is,  that  the  notice  be  filed  in 
the  records  of  the  county  where  the  land  is 
situated.  The  object  of  lis  pendens  at  com- 
mon law  is  not  primarily  notice,  but  to  hold 
the  subject  of  the  suit,  the  res,  within  the 
power  of  the  court,  so  as  to  enable  it  to  pro- 
nounce judgment  upon  it.  It  will  thus  be 
clear  that  the  statute  did  not  at  all  deal 
with  the  rights  of  persons  who  had  notice, 
either  actual  or  constructive,  of  the  equities 
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which  would  bind  or  charge  their  rights. 
We  do  not  understand  It  to  be  necessary  to 
file  notice  where  the  subsequent  purchaser 
or  incumbrancer  has  actual  or  constructive 
notice,  or  where  they  are  not  bona  fide  pur- 
chasers, or  incumbrancers.  If  the  notice 
had  been  recorded,  its  effect  woidd  have 
been  to  refer  Mrs.  Ater  to  the  pending  pro- 
ceedings, and  there  she  would  have  found 
that  Knight  owned  the  vendor's  lien  note 
against  the  lot  which  was  undischarged. 
She  would  have  obtained  there  the  knowl- 
edge the  records  of  the  deeds  gave  her  and 
the  actual  knowledge  she  had  of  the  out- 
standing unpaid  note.  The  mere  fact  that 
notice  was  not  given  by  lis  pendens  would 
not  defeat  the  notice  she  had  by  record  other- 
wise or  in  fact.  In  other  words,  the  failure 
to  file  notice  for  record  did  not  render  the 
lien,  of  which  she  had  notice,  void.  It  would 
have  been  void  only  as  to  subsequent  pur- 
chasers or  incumbrancers  without  notice. 
Brown  v.  Cohn,  95  Wis.  90,  69  N.  W.  71,  60 
Am.  St.  Rep.  83;  Wood  v.  Price,  79  N.  J. 
Eq.  620,  81  Atl.  983,  38  L.  R.  A.  (N.  S.)  772, 
Ann.  Cas.  1913A,  1210;  Neville  v.  Miller, 
171  8.  W.  1113. 

[7]  It  appears  to  be  the  appellants'  con- 
tention, as  there  was  nothing  on  record  show- 
ing tin  extension  of  the  note  by  agreement, 
that  they  should  therefore  be  held  purchasers 
without  notice;  as  to  them  the  note  and  ven- 
dor's Hen  was  void,  under  an  act  of  the 
Legislature  of  1913  (Laws  1913,  c.  123,  Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  arts.  5693- 
5695).  This  act  took  effect  July  1,  1913. 
The  appellant  purchased  the  lot  March  2, 
1916.  The  note  sued  on,  as  shown  by  the 
deed  records,  at  the  time  appellant  bought, 
was  due  September  6,  1910.  This  note  was 
executed  after  July  14,  1905,  section  3  of  the 
act,  amending  article  5695,  requires  exten- 
sion of  notes  to  be  signed'  and  acknowledged 
for  record.  Article  5694  stipulates,  if  suit 
Is  not  brought  to  foreclose  vendor's  lien 
within  4  years  from  the  date  of  maturity, 
"or  if  suit  is  not  brought  within  such  time 
for  the  recovery  of  the  land  by  the  original 
vendor,  or  his  transferee,  or  for  the  fore- 
closure of  the  lien  given  to  secure  such  note, 
the  purchase  money  therefor  shall  be  con- 
clusively presumed  to  have  been  paid  in  any 
suit  to  recover  such  land  or  to  enforce  a 
Hen  thereon."  And  the  Hen  shall  cease  to 
exist  4  years  after  the  note  has  matured, 
provided  it  may  be  extended  as  provided 
in  article  5695.  That  article  provides  the 
method  of  extending  payment  of  the  note 
and  for  recording  the  evidence  thereof,  and 
has  a  proviso  clause  to  the  effect  that  the 
owners  of  a.  vendor's  lien  note,  executed 
subsequent  to  July  14,  1905,  "shall  have 
four  years  after  the  act  takes  effect  within 
which  they  may  bring  suit  to  enforce  the 
lien  securing  them,"  if  they  were  not  barred 
when  the  act  takes  effect.    The  note  in  ques- 
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Hon  was  not  barred  when  the  act  took  effect, 
bat  had  a  year  to  ran.  Under  the  act,  as  we 
Interpret  it,  after  July  1,  1913,  the  owner  of' 
the  note  had  4  years  to  sue  on  the  note, 
which  would  have  rendered  the  note  a  valid 
obligation  until  July,  1917,  so  when  appel- 
lant purchased  the  land  the  note  under  the 
term  of  the  apt  in  question  was  a  valid  and 
subsisting  and  enforceable  obligation,  of 
which  appellant  had  notice,  both  actual  and 
constructive,  and  could  not  be  an  innocent 
purchaser  of  the  lot  The  fact  that  they 
had  no  notice  of  the  suit  or  Judgment  we  do 
not  think  affects  the  appellee's  right  to  fore- 
close. At  the  time  this  suit  was  brought,  and 
In  fact  before  the  appellant  purchased  the 
land,  the  note  and  lien  had  been  merged  In 
the  judgment,  to  which  the  ten-year  statute 
applies.  The  articles  of  the  statute  just 
referred  to  would  seem  to  indicate  that  when 
suit  is  brought  such  action  will  dispense  with 
the  extension  provided  for  under  the  statute, 
and  that  the  rules  of  law  with  reference  to 
the  running  of  the  statute  will  not  otherwise 
be  affected. 

[8, 1]  The  appellants  also  insist  that  they 
have  title  to  the  land  under  the  3-year  stat- 
ute of  limitation  as  against  the  owner  of  the 
note.  If  the  3-year  statute  applied  in  this 
character  of  suit,  which  we  think  it  does  not, 
the  appellants  do  not  show  adverse  posses- 
sion to  such  owner.  On  the  contrary,  the 
evidence  shows  they  went  into  possession 
with  the  knowledge  of  the  note  and  the  Hen, 
and  that  in  time  it  must  be  paid.  They  were 
holding  In  privity  with  the  appellee,  Knight, 
through  the  deeds  down  to  themselves.  Their 
possession,  therefore,  was  not  inconsistent 
with  the  rights  of  the  vendor  of  the  lot  or 
the  holder  of  the  note.  Hardy  v.  Wright, 
168  S.  W.  462.  It  is  not  shown  that  appel- 
lants, at  any  time,  gave  notice  that  they  were 
holding  adverse  to  the  vendor  after  they 
went  into  possession  of  the  lot  and  his  rights 
under  the  vendor's  lien. 

The  judgment  will  be  affirmed, 

BOVCE,  J.,  disqualified. 


BUCHANAN  v.  BOWLES.    (No.  1694.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Jan.  21,  1920.    Rehearing  Denied 

Feb.  18,  1920.) 

Evidence  «=>568(4)— Question  op  value  of 
services  fob  jubt,  although  estimate  of 
plaintiff  is  uncontradicted. 
Where  testimony  of  plaintiff,  in  an  action 
to  recover  on  a  quantum  meruit,  was  that  he 
put  in  89  days'  work  and  that  he  had  been  ac- 
customed theretofore  to  charge  $3.60  per  day 
for  such  labor  and  had  previously  worked  for 


the  defendant  and  charged  her  at  this  rate,  jury 
was  not  bound  to  adopt  such  estimate  of  the 
value  of  plaintiff's  services,  although  uncontra- 
dicted. 

Appeal  from  District  Court,  Lubbock  Coun- 
ty;  W.  R.  Spencer,  Judge. 

Suit  by  W.  R.  Buchanan  against  Ada 
Bowles.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

R.  A.  Sowder,  of  Lubbock,  for  appellant 
Bean  &  Klett,  of  Lubbock,  for  appellee. 

BOTCB,  J.  The  plaintiff  In  this  case  sued 
to  recover  on  a  quantum  meruit  for  labor 
performed  for  defendant  in  the  repair  of  a 
house  and  for  foreclosure  of  a  mechanic's 
lien  on  the  property  on  which  the  work  was 
done.  The  case  was  -submitted  to  the  jury, 
and  the  jury  found  that  the  reasonable  value 
of  the  work  done  by  plaintiff  was  much  less 
than  his  claim  therefor.  Judgment  was  ren- 
dered on  this  verdict  from  which  the  plain- 
tiff takes  this  appeal. 

The  only  testimony  as  to  the  value  of  the 
work  performed  is  to  be  found  in  the  evi- 
dence of  the  plaintiff  and  that  of  one  Davis, 
who  helped  him  do  the  work.  It  appears 
to  be  undisputed  that  plaintiff  and  his  help- 
er put  in  together  89  days'  work.  Plaintiff 
testified  that  be  had  been  accustomed  there- 
tofore to  charge  $3.50  per  day  for  such  labor 
and  had  previously  worked  for  the  defendant 
and  charged  her  at  this  rate.  The  only  di- 
rect testimony  that  tends  to  contradict  the 
of  the  work  is  an  intimation  contained  in 
evidence  offered  by  plaintiff  as  to  the  value 
the  testimony  of  one  of  the  appellee's  wit- 
nesses that  the  plaintiff  and  his  helper  were 
killing  time  on  the  job. 

All  of  the  appellant's  assignments  are  bas- 
ed on  the  contention  that  under  the  evidence 
the  court  should  have  given  a  peremptory 
instruction  to  the  jury  to  find  that  $311.50 
was  the  reasonable  value  of  the  labor  per- 
formed for  the  defendant,  and  that  the  find- 
ing of  the  jury  for  a  lesser  amount  was  con- 
trary to  and  unsupported  by  the  evidence 
because  the  evidence  as  to  such  matter  was 
undisputed.  On  questions  of  value  the  jury 
is  not  bound  to  adopt  the  estimate  of  any  of. 
the  witnesses  testifying  in  relation  thereto, 
though  the  testimony  is  uncontradicted. 
Houston  Belt  &  Terminal  Ry.  Co.  v.  Vogel, 
179  S.  W.  268  (writ  of  error  denied) ;  Head 
v.  Hargreave,  105  U.  S.  46,  26  L.  Ed.  1028; 
Fowle  v.  Parsons,  160  Iowa,  464,  141  N.  W. 
1049,  45  L.  R.  A.  (N.  S.)  181  and  note;  Zim- 
mer  v.  Kilborn,  165  CaL  623,  132  Pac.  1026, 
Ann.  Gas.  1914D,  368;  R.  O.  L.  vol.  11,  p. 
586.  While  the  verdict  in  this  case  may 
not  be  what  we,  ourselves,  might  have  found 
if  the  case  were  originally  submitted  to  us 
on  the  testimony  as  it  appears  in  the  record. 
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we  do  not  think  that  we  should,  under  the 
law  governing  ns  In  such  matters,  set  It 
aside  on  this  appeal. 

Tlio  judgment  Is  therefore  affirmed. 


MARTIN  V.  ALEXANDER. 


(No.  1071.) 
El  Paso. 


(Court  of  Civil  Appeals  of  Texas. 
Feb.  12,  1920.) 


1-  MANDAJT08  <t=>105 — DOK8  NOT  LIE  TO  COUW- 
TT  TREASURER  TO  COMPEL  PAYMENT  OF  BB- 
JECTBD  CLAIM. 

Under  Rev.  St  1911,  art  1500,  prohibiting 
payment  by  county  treasurer,  except  on  cer- 
tificate or  warrant  from  some  officer  authorized 
by    law  to  issue  it,  and  article  2241,  subd.  8, 
empowering  and  making  it  the  duty  of  the  coun- 
ty  commissioners'  court  to  audit  and  settle  all 
accounts  against  the  county  and  direct  their 
payment  commissioners'  court  having  refused 
to    allow  such  an  account  the  district  court, 
though  under  Const,  art  5,  |  8,  having  jurisdic- 
tion and  general  supervisory  control  over  the 
commissioners'   court  cannot  by  original  and 
direct  mandamus  proceeding  against  such  treas- 
urer, compel  him  to  pay  the  claim. 

2.  Counties  <8=»206(3)  —  Where  commission- 
ers REJECT  CLAIM  REMEDY  IS  BT  ACTION 
▲GAINST  COUNTY. 

Where  the  commissioners'  court  refuses  to 
allow  a  claim  against  the  county,  the  remedy  is 
by  direct  suit  against  the  county. 

8.  Counties  «=>165— Payment  by  treasurer 
not  authorized  by  warrant  issued  by 
district  court  clerk. 
Warrant  issued  by  clerk  of  district  court 
against  the  county  treasurer,  pursuant  to  order 
of  the  judge,  does  not  come  from  an  officer  au- 
thorized by  law  to  issue  it  without  which  Rev. 
St.  art  1600,  forbids  such  treasurer  to  pay  any 
money  out  of  the  county  treasury. 

4.  Appeal  and  error  <S=»17»(2),  644(3),  846(5) 
—There  is  fundamental  error,  requiring 
reversal  of  order  for  plaintiff,  com- 
plaint BEING  SUBJECT  TO  GENERAL  DEMUR- 
RER. 

The  petition  by  its  allegations  affirmatively 
■bowing  the  infirmity  of  the  demand  asserted, 
and  therefore  being  subject  to  a  general  demur- 
rer, a  question  of  fundamental  error,  necessi- 
tating reversal,  is  presented,  though  defendant 
filed  no  answer,  offered  no  evidence,  and  has 
brought  up  no  bills  of  exception,  statement  of 
fact,  nor  conclusions  of  fact  and  law. 

Error  from  District  Court,  Callahan  Coun- 
ty;   Joe  Burkett,  Judge. 

Action  by  R.  L.  Alexander  against  W.  C. 
Martin.  From  an  order  against  defendant  to 
draw  a  warrant  he  brings  error.  Reversed 
and  rendered. 

F.  8.  Bell,  of  Balrd,  for  plaintiff  in  error. 
Otis  Bowyer,  of  Balrd,  for  defendant  in 
error. 


HIGGINS,  X  Alexander;  defendant  in 
error,  brought  this  suit  against  W.  C.  Mar- 
tin, county  treasurer  of  Callahan  county, 
plaintiff  in  error,  alleging  that  theretofore 
the  sheriff  of  Callahan  county,  in  pursuance 
of  an  order  of  the  district  court  of  that 
county,  purchased  from  Alexander  12  chairs, 
of  the  reasonable  value  of  $110,  in  the  name 
of,  and  for  the  use  and  benefit  of,  Callahan 
county,  and  for  the  comfort -and  benefit  of 
Jurors  in  the  district  and  county  courts; 
which  chairs  were  then  being  used  by  said 
jurors  in  both  courts,  and  are  necessary  for 
such  purpose;  that  after  such  purchase 
Alexander  presented  his  account  therefor  to 
the  commissioners'  court  of  Callahan  coun- 
ty for  allowance,  and  the  same  was  refused 
by  the  court;  and  that  on  March  31,  1919, 
the  district  court  of  Callahan  county  Is- 
sued an  order  to  the  clerk  of  said  court 
to  draw  a  warrant  in  the  sum  of  $110  in 
favor  of  Alexander,  and  to  deliver  the  same 
to  him  in  payment  for  the  chairs;  that  in 
pursuance  of  said  order  the  clerk  of  said 
district  court  drew  a  warrant  as  directed  on 
said  treasurer,  and  delivered  the  same  to 
Alexander,  and  Alexander  presented  same  to 
the  plaintiff  in  error,  who  refused  to  pay  the 
same;  that  the  warrant  was  legally  issued 
by  the  proper  officer  of  the  district  court 
upon  order  legally  made,  and  no  just  ground 
existed  for  the  refusal  to  register  and  pay 
same,  wherefore  the  defendant  In  error 
sought  the  Issuance  of  the  writ  of  mandamus, 
requiring  and  compelling  the  said  treasurer 
to  pay  off  and  discharge  said  warrant.  The 
order  of  the  district  judge,  directing  the 
clerk  to  draw  the  warrant  upon  the  treas- 
urer, and  the  warrant  drawn  by  the  clerk  in 
pursuance  of  such  order  were  attached  to 
and  made  part  of  the  petition.  Upon  the 
hearing  the  plaintiff  in  error  filed  no  answer, 
but  appeared  and  answered  orally,  where- 
upon the  court  held  that  the  warrant  was  is- 
sued by  lawful  authority,  and  was  a  legal 
demand  against  the  county,  and  should  be 
paid  by  the  county  treasurer  drawing  his 
warrant  therefor  upon  the  county  depository, 
and  a  mandatory  order  was  entered,  direct- 
ing the  plaintiff  in  error  to  forthwith  draw 
bis  warrant  upon  the  county  depository  in 
favor  of  defendant  In  error  In  the  sum  of 
$110.  From  this  order  the  county  treasurer 
prosecutes  this  writ  of  error. 

Opinion. 

[1]  Article  1609,  Revised  Statutes,  forbids 
the  county  treasurer  to  pay  any  money  out 
of  the  county  treasury  except  in  pursuance  of 
a  certificate  or  warrant  from  some  officer 
authorized  by  law  to  issue  the  same.  In 
subdivision  8  of  article  2241  it  is  provided 
that  the  commissioners'  court  shall  have  the 
power,  and  it  shall  be  their  duty,  to  audit 
and  settle  all  accounts  against  the  county 
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and  direct  their  payment  The  petition  In 
this  case,  upon  Its  face,  discloses  that  the 
chairs  were  bought  from  Alexander  in  the 
name  of  and  for  the  use  and  benefit  of  Calla- 
han county.  Clearly  the  claim  of  Alexander 
was  against  Callahan  county.  Defendant  In 
error  has  called  our  attention  to  no  statutory 
authority  upon  the  part  of  the  district  court 
to  pass  upon  and  allow  claims  of  this  na- 
ture against  the  county,  and  authorizing  it 
to  direct  the  county  treasurer  to  pay  the 
same,  nor  have  we  been  able  to  find  any 
such' provision  in  the  law.  Section  8,  article 
5,  of  the  Constitution  confers  upon  the  dis- 
trict court  appellate  Jurisdiction  and  general 
supervisory  control  over  the  county  com- 
missioners' court,  but  it  is  not  pretended  that 
In  the  issuance  of  this  order  the  district 
court  was  exercising  any  appellate  Jurisdic- 
tion or  general  supervisory  control  over  the 
county  commissioners'  court  Upon  the  con- 
trary, this  Is  an  original  and  direct  proceed- 
ing against  the  county  treasurer  to  compel 
him  to  pay  a  claim  against  the  county  which 
the  commissioners'  court  has  rejected,  and 
which  has  not  been  reduced  to  Judgment. 

[2]  The  remedy  of  the  relator,  If  his  claim 
is  a  Just  demand,  is  by  a  direct  suit  against 
the  county. 

[3]  Upon  the  views  stated  the  order  of  the 
district  Judge  to  the  district  clerk,  directing 
the  issuance  of  a  warrant  against  the  treas- 
urer, and  the  warrant  issued  by  the  clerk  in 
pursuance  of  that  order,  did  not  come  from 
any  officer  authorized  by  law  to  issue  the 
same,  and  under  the  provisions  of  article 
1509,  R.  S.,  the  treasurer  rightly  refused  to 
pay  the  same. 

[4]  The  defendant  in  error  contends  that 
this  court  cannot  review  the  action  of  the 
district  court  herein,  because  the  plaintiff  in 
error  filed  no  answer,  offered  no  evidence, 
and  has  brought  up  no  bills  of  exception, 
statement  of  fact,  nor  conclusion  of  fact  and 
law.  This  is  of  no  consequence,  in  view  of 
the  fact  that  the  allegations  of  the  petition 
affirmatively  show  the  infirmity  of  the  de- 
mand asserted.  The  petition  is  subject  to  a 
general  demurrer,  which  presents  a  question 
of  fundamental  error  and  necessitates  re- 
versal. 

Reversed,  and  Judgment  here  rendered  dis- 
missing the  suit 


LASTER  et  al.  v.  LEFEVRE  et  al 
(No.  1048.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 
Feb.  5,  1920.) 

Appeal  and  ebbob  «=»753(2),  773(4)— Judg- 
ment AFFIRMED  IN  ABSENCE  OF  ASSIGNMENTS 
OF  EBBOB  OB  BBIEFS  OB  FUNDAMENTAL  EB- 
BOB. 

Where  no  assignment  of  error  or  briefs  of 
either  party  appear  in  the  record,  and  funda- 


mental errors  of  law  are  not  apparent  on  the 
record,  the  Judgment  of  the  trial  court  will  be 
affirmed. 

Appeal  from  Freestone  County  Court;  G. 
W.  Fryer,  Judge. 

Action  by  Mrs.  Edna  Laster  and  others 
against  A.  F.  and  P.  V.  Lefevre.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Af- 
firmed. 

Boyd  &  Bell,  of  Teague,  for  appellants. 
W.  W.   Ballew,   of  Corsicana,  and  T.   H. 
Bonner,  of  Fairfield,  for  appellees. 

WALTHALL,  J.  This  suit  was  brought  in 
the  county  court  by  appellants  against  ap- 
pellees to  recover  the  balance  alleged  to  be 
due  on  a  promissory  note  and  to  foreclose  a 
chattel  mortgage  given  by  appellees  to  se- 
cure the  notes. 

Appellees  pleaded  payment.  The  case  was 
tried  before  a  Jury  resulting  in  a  general 
verdict  for  appellees  on  which  Judgment  was 
rendered. 

No  assignments  of  error  or  briefs  of  either 
party  appear  in  the  record. 

No  fundamental  errors  of  law  are  appar- 
ent upon  the  record. 

The  Judgment  is  affirmed. 


FRYER  et  aL  «,  HEADLEE  et  aL    (No.  1051.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 
Feb.  5,  1920.) 

Appeal  and  ebbob  $=*395 — Whebe  bond  is 
not  filed  in  time  appeal  will  be  dis- 
MISSED. 

Where  an  appeal  bond  is  not  filed  in  time  to 
give  jurisdiction  to  the  appellate  court  under 
Vernon's  Sayles'  Ann.  Civ.  St  1914,  art.  2084, 
the  appeal  must  be  dismissed. 

Appeal  from  District  Court  Freestone 
County ;  A.  M.  Blackmon,  Judge. 

Suit  by  E.  Headlee  and  others  against 
George  W.  Fryer  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.  Appeal 
dismissed. 

Brooks,  Worsham  &  Graham,  of  Dallas, 
for  appellants. 

WiUiford  tc  Geppert,  of  Fairfield,  for  ap- 
pellees. 

WALTHALL,  J.  Appellee,  B.  Headlee, 
and  other  taxpayers  of  Freestone  county,  in- 
stituted this  suit  against  the  county  judge 
and  other  members  of  the  county  commis- 
sioners' court  of  Freestone  county,  the  coun- 
ty tax  assessor  and  collector,  the  treasurer, 
auditor,  and  W.  A.  Myrick  and  A.  B.  Ayers, 
for  the  purpose  of  declaring  void  and  unen- 
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forceable  and  to  enjoin 
execution  of  a  contract  entered  Into  by  the 
commissioners'  court  with  W.  A.  Myrlck  and 
A.  B.  Avers  for  the  erection  of  a  county  court- 
house; to  hold  void  the  tax  levied  to  meet 
the  expense  of  erecting  said  building.  An 
interlocutory  injunction  was  granted  by  the 
trial  district  judge  pending  further  orders  of 
the  court  Subsequently  on  a  motion  to  dis- 
solve, a  further  hearing  in  chambers  was  had, 
when  the  temporary  injunction  was  dissolved. 
An  appeal  was  prosecuted  from  the  order  of 
the  court  dissolving  the  injunction  of  the 
Court  of  Civil  Appeals  at  Dallas,  the  judg- 
ment there  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with 
the  views  expressed  In  the  opinion.  For  a 
full  statement  of  the  issues  presented  and  the 
matters  therein  determined,  see  Headlee  v. 
Fryer,  208  S.  W.  213.  This  appeal  is  prose- 
cuted by  W.  A.  Myrlck  from  the  final  Judg- 
ment of  the  trial  court  in  that  case  perpetu- 
ating the  Injunction,  and  entering  such  orders 
therein  as  were  consistent  with  the  views  ex- 
pressed by  the  Court  of  Civil  Appeals  on  the 
former  appeal.  The  judgment  finally  dispos- 
ing of  the  case  was  rendered  and  the  judg- 
ment entered  on  June  24,  1919.  Notice  of 
appeal  is  given  in  the  judgment  No  other 
notice  of  appeal  appears  in  the  record.  The 
appeal  bond  was  filed  and  approved  on  July 
26,  1919.  The  bond  was  not  filed  in  time  to 
give  jurisdiction  to  the  appellate  court  under 
article  2084,  Vernon's  Sayles'  Civil  Statutes. 
The  matter  Is  jurisdictional  with  appellate 
courts.  Sanger  v.  Burge,  44  S.  W.  871 ;  Rail- 
way t.  Whatley,  99  Tex.  128,  87  S.  W.  819; 
Brown  Grain  Co.  v.  Miller,  143  S.  W.  244. 
The  appeal  is  dismissed. 


HENDERSON  v.  LE  DUKE.     (No.  2208.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Feb.  5,  1920.    Rehearing  Denied 

Feb.  19, 1920.) 

1.  Easements  <=»30(2)— Not  extinguished  bt 
kxkk  nonubeb  without  intent  to  aban- 
DON. 

Without  the  intention  of  abandonment  the 
mere  nonuser  of  an  easement  created  by  grant 
will  not  extinguish  it 

2.  Easements  o$=>30(2),  32  —  Easement  bt 
obant  not  bequibino  boadway  to  be  used 
tob  passage  of  vehicles  not  abandoned 
whebe  used  bt  fedestbians  and  not  lost 
bt  adverse  possession. 

Where  a  vendor  of  land  in  a  deed  agreed  to 
"give  a  road  20  feet  wide  from  the  old  Tyler 
road  to  the  S.  E.  corner  of  the  above  tract  sold 
to  the  said  M.,"  and  provided  "said  road  sold 
to  remain  open  permanently,"  but  did  not  place 
any  restrictions  as  to  the  use  in  a  special  way, 
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pendente  lite  the  or  for  a  forfeiture,  such  easement  could  be  de- 
voted to  pedestrians,  and  failure  to  use  such 
road  for  passage  of  wagons  was  not  an  aban- 
donment or  extinguishment  of  the  easement, 
and  adverse  possession  could  not  be  predicated 
thereupon. 


Appeal  from  District  Court,  Gregg  County ; 
Chas.  I*  Brackfleld,  Judge. 

Suit  by  Mrs.  M.  A.  Le  Duke  against  W.  H. 
Henderson.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed.  ~ 

The  appellee  asked  for  a  mandatory  in- 
junction against  the  appellant  to  remove  a 
fence  erected  across  a  roadway  leading  to  the 
farm  of  the  appellee.  The  appellant  pleaded 
the  5  and  10  year  statutes  of  limitation  and 
the  abandonment  by  the  appellee  of  the  use 
of  the  roadway.  There  was  a  trial  before 
the  court,  and  judgment,  as  prayed  for,  In  fa- 
vor of  the  appellee.  The  court  made  the  fol- 
lowing findings  of  facts: 

"I  find  that  Mrs.  A.  S.  Garrett  conveyed  to 
M.  Le  Duke  the  following  tract  of  land,  and 
that  the  following  stipulations  were  in  the 
deed:  'All  that  certain  tract  or  parcel  of  land 
described  as  follows,  to  wit:  A  part  of  the  H. 
McNutt  survey  in  Gregg  county,  Texas,  and 
beginning  at  the  N.  E.  corner  of  T.  M.  Camp- 
bell's Duncan  tract  of  land.  Thence  S.  5  de- 
grees W.  796  vrs.  to  a  stake,  from  which  a 
small  pine  brs.  S.  60  degrees  W.  2.6  vrs. 
Thence  N.  80  degrees  E.  284  vrs.  to  a  stake 
from  which  a  sweet  gum  brs.  E.  11.5  vrs. 
Thence  N.  5  degrees  E.  795  vrs.  to  a  black 
jack  tree  for  a  corner.  Thence  N.  80  degrees 
W.  284  vrs.  to  the  place  of  beginning,  contain- 
ing 40  acres  of  land.  And  it  is  hereby  agreed 
and  understood  that  I,  the  said  Mrs.  A.  S. 
Garrett,  agree  to  give  a  road  20  feet  wide  from 
the  old  Tyler  road  to  the  S.  E.  corner  of  the 
above  tract  sold  to  the  said  M.  Le  Duke,  and 
a  road  10  feet  wide  on  the  W.  side  of  my  land 
to  the  N.  E.  corner  of  the  tract  here  sold  to 
the  said  Le  Dnke.  Said  road  to  begin  at  the 
8.  E.  corner  of  the  Tom  Reid  place  on  the  N. 
side  of  the  Tyler  road  in  the  N.  E.  corner  of 
the  city  of  Longview.  And  that  the  said  M.  Le 
Duke  is  to  give  a  road  10  feet  wide  from  the  S. 
B.  corner  of  his  land  above  described  on  the 
E.  side  of  same  to  the  N.  B.  corner  of  the  same. 
Said  10  feet  given  by  him  to  said  Le  Duke  and 
the  10  feet  given  by  me,  the  said  Mrs.  A.  S. 
Garrett,  making  a  road  10  feet  wide  to  the  land 
owned  by  T.  M.  Campbell  on  the  N.  of  the  land 
here  sold  to  Le  Duke  and  owned  by  me,  the 
said  Mrs.  A.  S.  Garrett.  Said  road  sold  to 
remain  open  permanently.'  And  that  the  said 
deed  was  dated  the  14th  day  of  March,  1894, 
and  duly  recorded  on  the  19th  day  of  March, 
1894,  in  Book  M,  pages  624,  625,  of  the  Deed 
Records  of  Gregg  county,  Tex.  That  M.  Le 
Dnke,  after  receiving  said  deed,  went  into  the 
possession  and  cultivation  of  said  land,  and 
opened  a  gate  from  said  land  leading  directly 
through  and  into  the  said  20-foot  strip  of 
right  of  way,  and  that  he  continuously  used  the 
same  without  objection  and  uninterruptedly  un-  , 
til  the  date  of  his  death,  which  was  about  12 
years  ago.     That  Mrs.  M.  A.  Le  Duke  is  the 
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surviving  "wife  of  M.  Le  Duke,  and  since  the 
death  of  the  said  M.  Le  Duke  has  been  looking 
after  the  renting,  leasing,  and  cultivation  of 
said  tract  of  land  hereinbefore  described,  and 
that  she  and  her  tenants  and  lessees  have  used 
said  strip  of  land  and  roadway  of  20  feet  con- 
tinuously since  the  date  of  the  death  of  the 
said  M.  Le  Duke.  That  in  the  use  of  said 
roadway  subsequently  to  the  destruction  of  a 
bridge  across  a  branch  on  said  right  of  way 
the  same  has  not  been  used  by  the  said  Mrs. 
M.  Le  Duke  or  her  tenants  or  lessees  in  trav- 
eling over  it  with  a  wagon,  but  that  they  have 
gone  over  the  same  with  their  horses,  cows, 
and  in  walking  and  in  carrying  their  plows  to 
said  land,  without  any  objection  from  W.  H. 
Henderson  until  about  2  years  ago,  when  W. 
H.  Henderson  fenced  up  said  roadway  or  right 
of  way  by  closing  the  same  at  each  end,  and 
forbade  the  said  Mrs.  M.  A.  Le  Duke  and  Mr. 
Schaffer,  her  tenant,  who  was  cultivating  the 
same  at  that  time,  going  over  said  strip  of  land. 
I  find  that  W.  H.  Henderson  has  a  deed  that 
by  its  description  includes  the  20  feet  of  right 
of  way  above  described,  and  that  the  same,  has 
been  of  record  for  more  than  5  years,  and  that 
he  has  been  paying  taxes  on  said  land  for 
more  than  5  years,  and  had  same  inclosed  with 
gate  as  stated,  and  used  same  in  connection 
with  his  other  lands.  I  fyid  that  there  was  a 
gate  on  said  road  or  right  of  way  from  Fourth 
street,  and  that  there  was  a  gate  from  the  Le 
Duke  property  opening  into  said  right  of  way 
right  at  the  Le  Duke  land  or  farm  tract,  and 
that  since  the  purchase  by  Henderson  of  said 
tract  be  never  forbade  their  using  the  said 
roadway  or  going  through  said  gates  until  2 
years  ago.  I  find  that  W.  H.  Henderson  is 
claiming  under  the  said  Mrs.  A.  S.  Garrett  the 
land  in  controversy;  that  is  to  say,  that  the 
said  Mrs.  A.  S.  Garrett  is  the  common  source 
of  title,  and  that  the  said  Henderson  had  con- 
structive notice  of  the  said  M.  Le  Duke,  or  Mrs. 
M.  A.  Le  Duke's  claim  to  travel  over  said 
right  of  way,  and  that  he  never  forbade  their 
going  over  said  land  and  premises  until  2 
years  ago. 

"I  find  that  M.  Le  Duke  in  his  lifetime  open- 
ed up  said  right  of  way  under  the  terms  of  the 
deed  from  Mrs.  A.  S.  Garrett,  requiring  the 
game  to  be  kept  open,  and  that  same  has  nev- 
er been  interfered  with  in  the  free  travel  and 
use  thereof  by  M.  Le  Duke,  Mrs.  M.  A.  Le 
Duke,  her  tenants  or  lessees. 

"I  conclude  as  a  matter  of  fact  that,  while 
the  said  Henderson  had  the  land  fenced,  there 
was  a  gate  at  each  end  of  said  roadway,  and 
that  he  never  forbade  the  passage  of  the  said 
Mrs.  M.  A.  Le  Duke,  or  her  tenants  or  lessees, 
over  said  roadway  until  2  years  ago." 

M.  L.  Cunningham,  of  Longview,  for  appel- 
lant 
Edwin  Lacy,  of  Longview,  for  appellee. 

LEVY,  J.  (after  stating  the  facts  as  above). 
The  first  assignment  of  error  Is  that  the  trial 
court's  finding  of  fact  as  to  the  use  of  the 
roadway  entitled  the  appellant  to  a  Judgment 
under  limitation  as  pleaded  of  both  the  5  and 


10  year  statutes.    The  proposition  made  is 

that— 

"The  use  of  the  alleged  roadway  as  a  foot- 
path only  would  not  show  an  intention  to  claim 
a  roadway,  and  would  not  be  notice  to  the  own- 
er of  the  land  that  a  roadway  was  claimed." 

The  finding  of  fact  on  which  the  assign- 
ment is  based  is: 

"That  in  the  use  of  said  roadway  subsequent 
to  the  destruction  of  a  bridge  across  a  branch 
on  said  right  of  way  the  same  baa  not  been 
used  by  the  said  Mrs.  M.  A.  Le  Duke  or  her 
tenants  or  lessees  in  traveling  over  it  with  a 
wagon,  but  that  they  have  gone  over  the  same 
with  their  horses,  cows,  and  in  walking  and  in 
carrying  their  plows  to  said  land,  without  any 
objection  from  W.  H.  Henderson  until  about 
2  years  ago." 

[1, 2]  According;  to  the  court's  findings  Mrs. 
Garrett  made  a  conveyance  of  land  to  appel- 
lee's husband,  and  in  this  conveyance  agreed 
to  "give  a  road  20  feet  wide  from  the  old 
Tyler  road  to  the  8.  B.  corner  of  the  above 
tract  sold  to  the  said  M.  Le  Duke,"  and  pro- 
vided, 'ISaid  road  sold  to  remain  open  perma- 
nently." When  the  appellant  purchased  his 
tract  of  land  from  Mrs.  Garrett  he  had  no- 
tice of  the  easement  or  dedication  burdening 
the  tract.  The  easement  being  created  by  ex- 
press grant,  it  would  be  extinguished  or  de- 
stroyed,- either  by  operation  .of  law  or  by 
abandonment  But  it  is  a  well-established 
rule  that  without  the  Intention  of  abandon- 
ment existing  the  mere  nonuser  of  an  ease- 
ment created  by  grant  will  not  work  an  ex- 
tinguishment of  the  easement  And  In  this 
case  the  court's  findings  show  the  very  con- 
trary of  nonuser  or  abandonment  by  the  ap- 
pellee. And  It  does  not  appear,  we  conclude, 
that  there  has  been  such  a  change  in  the  use 
of  the  easement  or  such  misuse,  as  In  effect 
to  renounce  the  easement  itself  so  as  to  ex- 
tinguish it  by  any  adverse  possession  by  the 
appellant  The  grant  gave  "a  road  20  feet 
wide,"  but  did  not  place  any  restrictions  as 
to  use  in  a  special  way,  and  did  not  provide 
for  a  forfeiture  or  termination  if  the  full 
"20  feet"  was  not  used.  It  was  an  unlimited 
passing  of  an  easement  for  what  may  be 
considered  a  proper  and  reasonable  use  ac- 
cording to.  the  circumstances.  Under  the 
terms  of  the  grant  the  easement  could  be  de- 
voted as  well  to  pedestrians  as  to  wagons, 
and  not  be  a  misuser  or  change  of  use  such 
as  would  extinguish  the  easement  And  there 
being  no  abandonment  or  extinguishment  of 
the  easement  by  the  appellee,  no  adverse  pos- 
session by  the  appellant  could  be  predicated 
upon  the  facts.  We  carefully  considered  the 
remaining  assignments,  and  have  concluded 
that  they  do  not  authorize  a  reversal  of  the 
case  by  this  court 

The  judgment  is  affirmed. 
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SOLMSON  t.  DEESE-  et  aL    (No.  175.) 

(Supreme  Court  of  Arkansas.     Feb.  9,  1020. 
Rehearing  Denied  March  12, 1020.) 

1.  Brokers  <8=>38(4)  —  Evidence  showing 
contract  of  agency  between  owner  and 

BROKER  CHANGED  TO  ONE  or  BALE. 

In  an  action  by  the  owner  of  land  to  re- 
cover from  his  agent  to  sell  the  difference  be- 
tween the  amount  received  by  the  agent  on  a 
sale  and  the  amount  accounted  for  to  plaintiff 
owner,  trial  court's  finding  of  fact  that  when 
the  contract  was  made  between  the  owner  and 
the  agent  it  was  a  contract  of  agency,  though 
when  it  was  consummated  the  owner  under- 
stood he  was  making  a  sale  to  the  agent  or  in 
the  agent's  name,  held  sustained  by  evidence. 


2.  Brokers  <S=31  —  Agent  responsible  to 
owner  fob  sum  at  which  sale  was  nego- 
tiated. 
Where  when  the  owner  of  land  and  an 
agent  commenced  their  negotiations  they  cre- 
ated a  contract  of  agency  to  sell  and  not  one 
of  sale  by  the  owner  to  the  agent,  the  agent  by 
no  act  of  his  unexplained  to  the  owner  could 
change  the  contract,  and  when  he  found  a  pur- 
chaser it  was  his  duty  to  make  correct  repre- 
sentation to  the  owner  as  to  the  price  he  was 
to  receive  for  the  land,  and,  failing  to  do  so 
and  gelling  for  more  than  he  represented  to 
the  owner,  he  is  responsible  for  the  sum  at 
which  he  did  sell. 

8.  Brokers  «=>36— No  ratification  of  bale 

BT  AGENT.  IN  ABSENCE  OF  KNOWLEDGE  OF 
FACTS. 

Where  the  owner  of  land  sold  to  the  state 
through  an  agent  did  not  know  of  the  terms 
on  which  the  sale  had  been  made,  by  accepting 
a  payment  from  the  agent  as  in  full  settlement 
of  all  .issues  between  them  growing  out  of  the 
sale  he  did  not  ratify  it  as  conducted  and  re- 
ported to  him  by  the  agent. 

4.  Brokers  e=>38(8)— Credit  to  purchaser 

FOB  ACREAGE  DEFICIENCY  NOT  ENTITLING 
BROKER  TO  CREDIT  AGAINST  OWNER  MAKING 
NO  REPRESENTATIONS  AB  TO  ACREAGE. 

Where  an  owner  of  land  employed  an  agent 
to  sell  for  a  flat  price,  making  no  misrepresen- 
tation of  acreage,  and  the  agent  sold  to  the 
state  under  representation  of  acreage,  account- 
ing to  the  owner  only  on  the  basis  of  the  au- 
thorized price,  though  in  fact  more  was  re- 
ceived, after  abatement  of  price  to  be  paid  by 
the  state  on  account  of  the  acreage  shortage  the 
agent  is  not  entitled  to  a  corresponding  credit 
for  such  shortage  on  his  note  to  the  owner. 

5.  Vendor  and  purchaser  <8=»176  —  Inno- 
cent MISREPRESENTATION  OF  ACREAGE  BINDS 
SELLER  FOB  SHORTAGE. 

As  respects  right  of  deduction  for  short- 
age, the  seller  of  land  was  bound  by  his  misrep- 
resentation of  acreage,  whether  or  not  he  knew 
the  representation  was  false ;  the  matter  being 
material,  so  that  innocent  representations  bound 
him. 
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6.  Vendor  and  purchaser  *=»176— Right  to 
deduction  fob  acreage  shortage  despite 
kobe  ob  less  in  deed. 

Shortage  of  66  acres  in  a  sale  of  304.26 
acres  was  so  large  a  proportionate  part  of  the 
whole  as  to  constitute  a  gross  mistake,  so  that 
the  buyer  was  entitled  to  deduction  therefor, 
despite  the  description  of  the  land  in  the  deed 
as  "804.26  acres,  more  or  less." 

7.  Vendor  and  purchaser  <8=>176— Acreage 
in  band  bab  not  to  be  considered  in  de- 
termining deduction  for  acreage  defi- 
CIENCY. 

Where  a  sand  bar  in  land  was  not  considered 
in  making  a  sale  except  as  something  conveyed 
in  addition  to  the  property  for  which  value  was 
paid,  acreage  in  the  sand  bar  need  not  be  taken 
into  account  in  determining  the  deduction  to 
which  tha^iurchaser  is  entitled  for  an  acreage 
deficiencj^ 


Appeal  from  Pulaski  Chancery  Court ;  Jno. 
E.  Martineau,  Chancellor. 

Suit  by  J.  R.  Deese  and  others  against  H. 
B.  Solmson.  From  decree  for  plaintiffs  de- 
fendant appeals.    Affirmed. 

Cohn,  Clayton  &  Conn  and  Moore,  Smith, 
Moore  &  Trleber,  all  of  Little  Rock,  for  ap- 
pellant. 

Jno.  D.  Arbuckle,  Atty.  Gen.,  Robert  O. 
Knox,  Asst.  Atty.  Gen.,  and  John  F.  Clifford, 
of  Little  Kock,  for  appellees. 

SMITH,  J.  J.  R.  Deese  brought  this  suit, 
and  for  his  cause  of  action  alleged  that  he 
had  employed  H.  B.  Solmson  as  his  agent  to 
sell  his  farm,  and  that  the  contract  of  agency 
authorized  a  sale  for  $50,000,  with  a  com- 
mission of  $1,000  If  a  sale  was  made  at  that 
price,  together  with  any  excess  over  $49,000 
net  to  Deese,  but  that  his  said  agent  had 
made  a  sale  at  $62,500  and  had  only  account- 
ed to  him  for  $45,000,  and  judgment  was 
prayed  for  $16,500. 

Solmson  filed  an  answer,  denying  the  alle- 
gations of  the  complaint,  and  alleged  the 
facts  to  be  that,  acting  solely  for  himself,  he 
took  a  contract  from  Deese  for  a  period  of 
30  days  for  the  sale  of  the  farm,  together 
with  certain  personal  property,  for  the  net 
sum  of  $49,000,  Solmson  to  receive  all  in  ex- 
cess of  that  sum  as  compensation ;  that 
while  said  contract  was  in  the  form  of  an 
agency  contract  Solmson  In  fact  intended  to 
obtain  an  option  for  the  purchase  of  said 
property,  and  in  pursuance  of  this  purpose 
he,  in  a  few  days  after  obtaining  said  con- 
tract, entered  into  negotiations  with  Deese  to 
purchase  said  property  for  himself,  and  on 
March  29,  1919,  Deese  and  his  wife  convey- 
ed said  property  to  him  for  the  consideration 
of  $46,950. 

It  very  clearly  appears  that  Solmson  is  a 
man  of  much  more  experience  in  the  trans- 
action of  Important  business  than  Is  Deese; 


<t=>For  ether  esses  see  same  topic  and  KBY-NUMBER  In  all  Key-Numbered  Digests  and  Indexet 
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in  fact,  Solmson  la  a  man  of  large  and  suc- 
cessful experience;  yet  the  orlginp.1  con- 
tract entered  into  between  the  parties  la 
very  clearly  an  agency  contract,  a  form  being 
used  in  its  preparation  which  was  in  common 
use  by  real  estate  agents  in  little  Rock  in 
taking  contracts  to  sell  land.  Solmson  ad- 
mits that  he  knows,  and  knew,  the  difference 
between  an  agency  contract  and  a  contract 
with  an  option  to  buy,  and  that  he  knew  me 
contract  he  had  taken  was  an  agency,  and 
not  an  option,  contract;  but  he  says  it  was 
his  purpose  to  take  an  option  contract,  and 
that  this  purpose  was  effectuated  by  the  sec- 
ond contract  which  he  made  with  Deese.  The 
first  contract  was  executed  March  19,  1919, 
and  the  second  one  on  March  24,  1919. 

This  second  contract  is  in  form.*  contract 
of  sale  and  recites  a  conslderatisV  of  $49,- 
000,  of  which  sum  $5,000  is  cash  in  hand 
paid,  and  Solmson  says  this  second  contract 
expresses  the  agreement  he  had  with  Deese. 
This  is  denied  by  Deese.  In  fact,  according 
to  Deese's  testimony  and  that  of  his  son,  who 
was  present  when  the  contract  was  signed 
by  Deese  and  wife,  the  contract  which  they 
did  sign  was  written  on  a  single  page,  while 
the  writing  produced  appears  on  three  differ- 
ent pages ;  the  insistence  being  that  the 
writing  Is  now  a  contract  of  Bale  when  it 
was  not  so  at  the  time  of  its  execution.  We 
do  not  review  the  testimony  on  this  disputed 
point  and  decide  that  dispute,  as  we  find  it 
unnecessary  to  do  so.  On  March  29th  Deese 
and  his  wife  executed  and  delivered  to  Solm- 
son a  deed  to  the  land  and  a  separate  bill  of 
sale  for  the  personal  property,  for  the  con- 
sideration recited  in  the  contract  of  sale. 
Deese  testified  that  when  the  deed  and  bill  of 
sale  had  been  delivered  Solmson  confided  to 
him  that  he  had  "unloaded"  this  property  on 
the  state  board  of  control,  but  did  not  tell 
him  the  terms  of  the  sale  and  he  was  not  ad- 
vised as  to  its  terms  until  a  few  days  before 
the  institution  of  this  suit,  and  that  as  soon 
as  he  was  advised  he  immediately  consulted 
his  attorney  and  brought  this  suit;  it  being 
filed  April  26,  1919. 

The  General  Assembly,  at  its  1919  session, 
passed  an  Act  (Laws  1919,  p.  62),  which  was 
approved  February  13,  1919,  directing  the 
board  of  control  of  the  state  charitable  in- 
stitutions to  purchase  and  operate  a  farm 
within  15  miles  of  the  city  of  Little  Rock, 
and  pursuant  thereto  the  members  of  the 
board  undertook  to  locate  a  farm  containing 
something  like  500  acres,  and  that  fact  ap- 
pears to  have  been  generally  known  to  the 
real  estate  men  of  the  city,  although  the  tes- 
timony does  not  show  when  Deese  was  first 
advised  of  the  board's  purpose.  The  board 
was  unable  to  find  a  place  of  that  size  and 
decided  to  buy  a  smaller  place,  and,  being 
advised  that  Solmson  had  lately  become  the 
owner  of  the  land  in  controversy,  they  sent 
for  him  and  opened  the  negotiations  which 


terminated  in  its  purchase.  The  board  mem- 
bers testified  that  they  dealt  with  Solmson  as 
the  owner,  and  knew  no  other  party  in  the 
transaction,  and  that  on  April  2d  he  execut- 
ed a  deed  to  them  for  the  land,  which  after 
describing  the  lands  contained  the  further 
statement: 

"All  of .  the  foregoing  lands  being  in  town- 
ship 1  north,  range  11  west,  and  containing 
three  hundred  four  and  twenty-six  hundredths 
(304.26)  acres,  more  or  less,  also  all  accretions 
thereto,  whatever  they  may  be  or  become." 

In  addition  to  this  recital  the  board  mem- 
bers testified  that  Solmson  represented  to 
them  that  the  place  contained  30126  acres  of 
tillable  land  and  a  sand  bar  of  16  to  20  acres, 
and  this  Solmson  admits  doing.  After  ob- 
taining the  deed  the  board  caused  a  survey  of 
the  land  to  be  made,  which  disclosed  the 
fact  to  be  that  there  were  only  254.12  acres 
of  tillable  land  and  14  acres  in  the  sand  bar, 
which  Is  practically  valueless.  The  correct- 
ness of  this  survey  is  not  disputed.  There- 
upon the  board  of  control  intervened  in  this 
litigation  and  asked  a  proportionate  abate- 
ment of  the  purchase  money. 

It  is  Insisted  on  behalf  of  Solmson  that, 
even  though  his  original  contract  with  Deese 
created  an  agency,  his  second  contract  chang- 
ed the  relationship  to  that  of  vendor  and 
vendee,  and  the  correctness  of  this  contention 
presents  the  real  question  in  the  case.  Upon 
this  issue  we  summarize  our  understanding 
of  the  facts  as  follows:  Solmson  had  an  agen- 
cy contract  which  gave  him  as  his  commis- 
sion the  excess  over  $49,000,  but  at  the  time 
of  making  the  second  contract  he  represented 
to  Deese  that  his  "party"  would  only  pay 
$46,000,  yefl  the  cash  payment  recited,  togeth- 
er with  the  deferred  payments,  aggregated 
$49,000.  A  cash  payment  of  $6,000  was  recit- 
ed of  which  only  $1,000  was  in  fact  paid.  The 
$4,000  additional  cash  consideration  was  paid 
by  Solmson  delivering  to  Deese  his  check  on 
the  American  National  Bank  for  $4,000,  pay- 
able to  Deese,  which  Deese  indorsed  and  re- 
turned to  Solmson,  who  later  passed  the 
check  through  the  bank,  having  the  same 
marked  "paid"  by  it  Solmson  did  not  tell 
Deese  he  expected  to  sell  the  property  to  the 
state.  Upon  the  contrary,  he  asserts  the  fact 
to  be  that  he  did  not  open  negotiations  with 
the  board  until  after  he  had  completed  his 
purchase.  A  witness  named  Thomason  gave 
testimony,  however,  to  the  effect  that  he  had 
a  conversation  with  Spencer,  the  partner  of 
Solmson,  in  which  Spencer  stated  that  Solm- 
son had  a  purchaser  for  a  farm  such  as  the 
board  of  control  desired  to  buy;  the  sub- 
stance of  that  testimony  being  that  Solmson 
had  the  customer  if  he  could  get  the  farm. 
This  conversation  Is  said  to  have  occurred  at 
a  time  when,  if  the  facts  there  stated  were 
true,  there  was  a  gross  breach  of  good  faith 
to  Deese  on  Solmson's  part.  Spencer  denied 
having  this  conversation,  and  the  chancellor 
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made  no  finding  of  fact  on  that  Issue,  stat- 1     [»)  It  Is  farther  Insisted  Id  Solmson's  be- 


ing In  the  opinion  which  he  delivered  In  de- 
ciding the  case  that  he  considered  It  unnec- 
essary to  do  so. 

Deese  testified  that  the  second  contract 
was  executed  on  a  Sunday  morning  and  dat- 
ed a  day  later;  that  Solmson  stated  $45,000 
was  the  best  price  he  could  get  out  of  his 
party,  but  that  the  purchaser  would  need  a 
manager  and  that  he  would  endeavor  to  se- 
cure that  position  for  him;  and  that,  with- 
out being  told  that  Solmson  was  assuming  the 
attitude  of  purchaser,  and  without  reading 
the  contract,  he  and  his  wife  signed  it  un- 
der the  assumption  that  it  was  a  writing  au- 
thorizing Solmson  to  make  a  sale  at  the  price 
which  Solmson  had  then  and  there  said  was 
the  best  one  obtainable. 

As  has  been  said,  the  testimony  Is  irrecon- 
cilably In  conflict  on  this  question  of  fact; 
hnt  Solmson  admits  that  he  never  told  Deese 
about  the  details  of  his  trade  with  the  board 
of  control,  and  did  not  do  so  even  when  the 
deed  was  executed  and  delivered,  as  he  stat- 
ed that  he  thought  It  was  none  of  Deese's 
business. 

In  reviewing  this  testimony  and  in  pro- 
nouncing Judgment  thereon  the  court  below 
found  the  facts  as  follows: 

"If  Solmson  entered  into  a  contract  of  agen- 
cy, then  there  is  nothing  in  the  record  which 
will  show  that  that  contract  was  chanced  un- 
til the  sale  of  the  land.  It)  he  entered  into  a 
contract  of  purchase,  that  contract  continued 
until  the  final  sale  of  the  land  to  him  by  Deese. 
There  is  no  doubt  but  that  at  the  time  the 
contract  was  finally  consummated  Deese  under- 
stood that  he  was  making  a  sale  of  the  land 
to  Solmson,  or  rather  in  Solmson's  name. 
*  *  *  But  I  have  reached  the  conclusion  that 
at  the  time  they  entered  into  the  contract  it 
was  a  contract  of  agency." 

In  holding  that  it  was  unnecessary  to  pass 
upon  the  question  of  veracity  between  Thom- 
ason  and  Spencer  the  court  made  this  decla- 
ration of  law  upon  the  finding  of  fact  above 
stated: 

"If  it  is  true  that  when  they  (Solmson  and 
Deese)  commenced  their  negotiations  they  cre- 
ated a  contract  of  agency,  and  not  one  of  sale, 
then  Solmson  by  no  act  of  his  which  was  not 
fully  explained  to  Deese  could  have  changed 
that  contract.  When  he  found  a  purchaser  for 
the  land  it  was  his  duty  to  make  correct  rep- 
resentation to  Deese  as  to  the  price  he  was  to 
receive  for  it.  If  he  did  not  do  that  and  sold 
it  for  more  than  he  represented,  then  he  is  re- 
sponsible to  Deese  for  the  sum  at  which  he 
did  sell  it" 

CI,  2]  Wte  think  the  finding  of  fact  Is  not 
clearly  against  the  preponderance  of  the  evi- 
dence, and  the  law  as  declared  conforms  to 
Professor  Pomeroy's  statement  of  the  agent's 
duty  to  his  principal  (Pomeroy's  Equity  Ju- 
risprudence [4th  Ed.]  {  960),  and  both  are 
therefore  approved.  See,  also,  Thweatt  v. 
Freeman,  73  Ark.  576,  84  S.  W.  720. 


half  that  Deese,  for  the  full  consideration  of 
the  sum  of  $250,  ratified  the  sale  to  Solmson. 
The  court  below,  however,  made  an  express 
finding  against  that  contention,  and  we  think 
the  court  was  warranted  in  doing  so.  At  the 
time  this  check  was  given  a  dispute  had 
arisen  between  Solmson  and  Deese  over  the 
current  accounts  of  the  tenants  on  the  place 
due  to  Deese  and  which  he  estimated  at 
$500.  At  the  time  this  payment  was  made 
Solmson'  called  the  board  members,  who  were 
then  present  for  the  purpose  of  checking  in 
and  receiving  the  personal  property,  to  wit- 
ness the  fact  that  he  was  paying  Deese  $250 
in  full  settlement  of  all  issues  between  them 
growing  out  of  the  sale  of  the  farm.  But  it 
Is  undisputed  that  even  then  Deese  did  not 
know  the  terms  upon  which  the  sale  had  been 
made;  consequently  Deese  did  not  ratify  a 
transaction  of  which  he  was  ignorant. 

[4]  The  total  consideration  paid  and  agreed 
to  be  paid  by  the  state  was  $62,235.  De- 
ducting the  value  of  the  personal  property, 
the  court  found  that  the  purchase  price  of  the 
land,  computed  upon  the  correct  acreage,  was 
$147.80  per  acre,  and  ordered  an  abatement 
of  the  purchase  price  which  remained  unpaid 
by  the  state  for  the  shortage  In  acreage  at 
the  price  per  acre  paid  for  the  land.  It  is 
insisted  that  if  the  state  is  given  credit  for 
this  deficiency  Solmson  should  also  be  given 
credit  for  it  on  his  note  to  Deese.  But  we 
do  not  agree  with  that  contention.  Deese 
made  no  misrepresentation  about  the  acre- 
age, and  the  price  he  was  to  receive  was  not 
dependent  on  the  acreage.  The  court  below 
took  as  the  basis  of  the  settlement  between 
Solmson  and  Deese  the  original  agency  con- 
tract under  which  Deese  was  to  have  $49,000 
and  Solmson,  the  excess,  and  this  without 
regard  to  acreage,  and  the  court  deducted  in 
the  settlement  between  Deese  and  Solmson 
the  entire  shortage  from  Solmson's  commis- 
sion. This  was  properly  done,  as  the  sum 
remaining  after  that  deduction  had  been 
made  exceeded  the  contract  price  of  sale 
($49,000),  upon  which  Solmson's  commission 
depended. 

The  decree  took  care  of  certain  other* 
items  which  we  need  not  discuss,  as  Deese 
was  given  judgment  for  the  difference  be- 
tween the  sum  paid  him  and  $49,000,  not  In- 
cluding the  $250  item  above  mentioned. 

The  net  result  of  this  decree  Is  that  the 
original  agency  contract  is  made  the  basis  of 
the  settlement  between  the  parties,  with  the 
additional  allowance  of  the  $250  paid  in  set- 
tlement of  the  controversy  over  the  accounts 
of  the  tenants. 

[t,  I]  It  is  finally  insisted  that  too  great  a 
deduction  was  made  on  account  of  the  short- 
age in  acreage.  But  we  think  otherwise. 
Solmson  does  not  deny  his  representation  in 
regard  to  the  acreage,  and  it  is  undisputed 
that  there  are  06  acres  less  than  he  repre- 
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aented.  It  Is  not  charged  that  Solmson  knew 
this  representation  was  false,  but  It  Is  not 
essential  that  that  fact  be  shown.  This  was 
a  material  matter,  and  he  was  bound  by  his 
representations,  however  Innocently  made. 
Neely  v.  Rembert,  71  Ark.  91,  71  S.  W.  259. 
It  Is  true  Solmson's  deed  described  the  land 
as  being  304.26  acres,  "more  or  less,"  and  as 
was  said  in  the  case  of  Harrell  v.  Hill,  19 
Ark,  103,  68  Am.  Dec.  202,  these  words  "more 
or  less"  are  descriptive  of  the  premises  to  be 
conveyed  rather  than  a  covenant  as  to  quan- 
tity ;  yet  it  was  there  also  said  that,  when 
there  Is  a  very  great  difference  between  the 
actual  and  the  estimated  quantity  of  acres 
of  land  sold  In  gross,  relief  would  be  grant- 
ed on  the  ground  of  gross  mistake.  Here,  In 
a  sale  of  304.26  acres  a  shortage  of  66  acres 
exists,  a  proportionate  part  of  the  whole  so 
large  as  to  constitute  a  gross  mistake.  See, 
also,  Neely  v.  Rembert,  supra ;  Drake  v.  Eu- 
banks,  61  Ark.  120,  32  S.  W.  492;  Haynes  v. 
Harper,  25  Ark.  541. 

[7]  It  Is  Anally  argued  that  the  acreage  In 
the  sand  bar  should  be  taken  into  account  In 
determining  the  deduction  to  he  made.  But 
we  do  not  think  so,  as  It  appears  that  the 
sand  bar  was  not  considered  in  making  the 
sale  except  as  a  thing  conveyed  In  addition 
to  the  property  for  which  value  was  paid- 
No  error  appearing,  the  decree  is  affirmed. 


TANKERSIiET  v.  NORTON.    (No.  200.) 
(Supreme  Court  of  Arkansas.     Feb.  23,  1920.) 

1.  Pabtnebship  «=»259%— One  pabtneb  hot 
entitled  to  dissolve  at  will. 

Where  a  partnership  agreement  for  the  op- 
eration of  a  dairy  business  required  one  part- 
ner to  furnish  the  land  and  animals  and  the 
other  the  labor,  and  provided  that  at  the  ex- 
piration of  three  years,,  unless  sooner  dis- 
solved, <he  partner  who  furnished  the  labor 
should  have  a  one-half  interest  in  the  assets,  the 
partner  furnishing  the  capital  cannot  at  will 
terminate  the  contract  before  expiration  of  the 
'  three  years  without  cause. 

2.  Appeal  and  ebbob  «=»1177(6)— Remand  or 

CASE    WBEBE    QUESTION    INVOLVED    WAS    NOT 
DISPOSED  OP. 

Where  in  suit  for  dissolution  of  a  partner- 
ship which  the  partner  furnishing  the  capital 
desired  to  dissolve  before  expiration  of  term  of 
partnership  the  question  whether  the  partner 
furnishing  the  capital  was  justified  in  such  dis- 
solution was  not  disposed  of,  it  being  assumed 
he  was,  the  case  must  on  reversal  on  appeal 
by  the  partner  not  furnishing  the  capital,  who 
would  have  been  entitled  to  an  interest  in  the 
assets  at  expiration  of  term,  be  remanded. 

Appeal  from  St  Francis  Chancery  Court; 
A.  L.  Hutching,  Chancellor. 


Suit  by  N.  B.  Norton  against  Ollie  Tank- 
ersley.  From  a  decree  for  complainant,  de- 
fendant appeals.     Reversed  and  remanded. 

S.  S.,  Hargraves,  of  Forrest  City,  and 
Murphy  &  McHaney,  of  Little  Rock,  for  ap- 
pellant. 

J.  W.  Morrow  and  O.  W.  Norton,  both  of 
Forrest  City,  for  appellee. 

SMITH,  J.  The  parties  to  this  litigation 
formed  a  partnership  to  operate  a  dairy  busi- 
ness, concerning  the  terms  and  duration  of 
which  they  disagree.  At  the  suit  of  appel- 
lee It  was  dissolved,  and  the  decree  of  dis- 
solution Indicates  that  the  court  below  ac- 
cepted appellee's  version  as  to  the  points  in 
dispute,  as  the  court  ordered  the  distribu- 
tion of  the  partnership  property  to  the 
partners  who  had  contributed  it,  whereas  ap- 
pellant contended  that  under  the  partner- 
ship agreement  he  was  given  a  present  un- 
divided half  Interest  In  all  the  partnership 
property. 

We  would  not  disturb  the  finding  as  being 
contrary  to  the  preponderance  of  the  evi- 
dence (and  would  therefore  affirm  the  de- 
cree), but  we  think  the  court  erroneously 
found  that  the  partnership  was  one  In  which 
either  of  the  parties  had  the  right  to  dis- 
solve at  pleasure. 

Upon  that  issue  appellant  testified  that  he 
was  employed  at  the  State  Agricultural 
School  at  Jonestoro,  of  which  he  was  a 
graduate  In  dairying,  at  a  salary  of  $75 
per  month,  with  room  and  board;  that  the 
partnership  became  effective  March  1,  1919, 
at  which  time  It  was  known  that  the  busi- 
ness was  one  which  wonld  have  to  be  estab- 
lished and  developed  and  could  not  be  prof- 
itable until  that  had  been  done,  and  It  was 
therefore  agreed  that  the  partnership  should 
be  for  a  long  period  of  time  and  until  the 
purposes  of  the  partnership  had  been  effec- 
tuated; that  appellee  agreed  to  deliver,  on 
land  owned  by  him,  on  which  feed  crops 
were  to  be  cultivated  for  use  in  connection 
with  the  dairy,  eight  cows  and  three  calves,  in 
which  appellant  was  to  have  an  Immediate, 
present  half  Interest,  and  that  as  the  de- 
mand for  milk  and  dairy  products  Increased 
appellee  was  to  furnish  additional  milk  cows 
for  the  partnership  as  needed  to  the  extent 
of  twenty  fresh  cows,  and  that  appellant 
should  have  a  half  Interest  in  all  the  ad- 
ditional cows  furnished  by  appellee  and  their 
increase,  and  that  appellee  was  to  furnish  a 
barn,  gas  engine  to  pump  water,  and  all 
necessary  dairy  equipment,  together  with 
chickens,  a  bull,  and  hogs,  In  all  of  which 
he  was  to  have  a  half  Interest  when  fur- 
nished, and  that;  being  a  single  man,  he  took 
his  father  and  his  father's  family  Into  the 
business  to  assist  him  In  conducting  it,  and 
that  he  had  agreed  to  pay  them  one-half  of 
his  profit  for  this  service ;  that  he  moved  on 
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the  farm  and  proceeded  to  operate  the  dairy 
for  a  period  of  three  months,  during  which 
time  a  net  profit  of  $55  for  each  partner 
was  earned,  when  appellee  became  dissatis- 
fied, and,  without  cause,  proceeded  to  dis- 
solve the  partnership.  Appellant  Is  cor- 
roborated by  his  father  In  all  essential  re- 
spects. In  fact;  the  father  testified  that 
the  preliminary  negotiations  leading  to  the 
formation  of  the  partnership  were  conduct- 
ed by  him  on  behalf  of  his  son. 

Appellee  testified  that  the  partnership  was 
at  will,  although  he  admitted  that  the  par- 
ties thereto  had  agreed  that  the  business 
was  one  which  could  become  profitable  only 
by  development,  and  that  he  had  agreed  that, 
if  It  continued  for  three  years,  appellant 
should  have  a  half  Interest  in  the  property 
which  he  (appellee)  had  furnished  to  make 
the  business  a  going  concern. 

tl]  We  think  the  court  below  was  in  error 
in  holding  that  the  partnership  was  one  at 
will,  determinable  at  the  pleasure  of  either 
party.  Upon  the  contrary,  we  think  it  was 
one  for  a  period  of  as  much  as  three  years, 
unless  for  sufficient  cause  it  was  sooner  dis- 
solved. According  to  appellee's  version — 
which  the  court  below  accepted,  and  which 
we  also  accept — appellant  was  to  acquire  no 
interest  in  this  business  until  it  bad  contin- 
ued as  much  as  three  years.  It  cannot  there- 
fore be  assumed  that  It  was  contemplated 
that  the  partnership  should  be  terminated 
before  appellant  had  had  the  opportunity 
to  acquire  that  interest,  except  for  sufficient 
cause  subsequently  developed,  or  the  mutual 
consent  of  the  parties.  Howell  v.  Harvey, 
5  Ark.  270,  39  Am.  Dec  S76;  Zimmerman 
v.  Harding,  227  U.  S.  480,  33  Sup.  Ct.  887, 
57  L.  Ed.  608;  20  R.  O.  Ia,  section  178  of 
the  article  on  Partnership. 

[2]  The  question  of  the  existence  of  suffi- 
cient cause  for  the  dissolution  of  the  part- 
nership does  not  appear  to  have  been  fully 
developed,  as  appellee  tried  it  In  the  court 
below  upon  the  theory — which  the  court  ac- 
cepted— that  It  was  a  partnership  at  will. 

The  cause  will  therefore  be  reversed,  with 
leave  to  the  parties,  if  they  so  elect,  to  take 
further  testimony  upon  that  Issue. 


RURAL  SPECIAL  SCHOOIi  DIST.  NO.  30  v. 
OITr  OF  PINE  BLUFF.    (No.  180.) 

(Supreme  Court  of  Arkansas.    Feb.  16,  1920.) 

1.  Municipal  corporations  €=>948(3)  — 
Schools  and  school  districts  <8=>97(4)— 
School  district  bonds  issued  without 
authority  abb  void  even  as  to  bona  fide 
purchasers. 
Where  bonds  were  issued  by  the  directors  of 

a   school  district   organized   under  Acts  1909, 


.  NO.  80  v.  CITY  OF  PINE  BLUFF  661 
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No.  321,  without  authority  of  electors  as 
required  by  statute,  the  act  of  the  directors 
was  ultra  vires,  and  the  bonds,  even  in  the  hands 
of  a  bona  fide  holder  for  value,  were  void ;  for 
all  persons  dealing  with  public  officials  must 
take  notice  of  the  restrictions  on  their  powers. 

2.  Statutes  «=>158— Courts  reluctant  to 
declare  an  act  repealed  by  implication 
which  has  been  treated  by  the  Legisla- 
ture as  LIVING. 

The  courts  are  loath  to  construe  a  statute 
as  having  been  repealed  by  implication  where 
subsequent  legislation  shows  that  the  legisla- 
tive authorities  deemed  it  was  still  in  existence. 

3.  Schools  and  school  districts  <8=>91— 
Act  restricting  power  of  directors  of 
special  school  district  to  issue  bonds 
not  repealed. 

Acts  1909,  No.  321,  declaring  that  all 
school  districts  organized  under  the  act  shall 
have  power  to  borrow  money  when  a  ma- 
jority of  the  legal  electors  vote  for  same,  to- 
gether with  amendatory  act  (Acts  1911,  No. 
169),  was  not  repealed  by  Acts  1913,  No.  25, 
which  related  to  school  districts  and  purported 
to  amend  Acts  1905,  No.  248,  this  conclusion 
being  strengthened  by  the  fact  that  Acts  1917, 
No.  180,  referred  to  Acts  1909,  No.  321,  as  a 
live  statute:  hence  the  directors  of  a  school  dis- 
trict organized  under  act  of  1909  could  not  bor- 
row money  without  the  consent  of  the  electors. 

Appeal  from  Columbia  Chancery  Court; 
Jas.  M.  Barker,  Chancellor. 

Suit  by  Rural  Special  School  District  No. 
80  against  the  City  of  Pine  Bluff.  From  a 
decree  for  defendant,  plaintiff  appeals.  Re- 
versed and  remanded,  with  directions. 

Stevens  ft  Stevens,  of  Magnolia,  for  appel- 
lant. 

A.  R.  Cooper,  of  Pine  Bluff,  and  McKay 
ft  Smith,  of  Magnolia,  for  appellee. 

HUMPHREYS,  J.  Appellant  instituted 
suit  against  appellee  In  the  Columbia  chan- 
cery court  on  the  28th  day  of  March,  1918, 
to  enjoin  appellee  from  disposing  of  four 
bonds,  Nos.  6,  7,  8,  and  9,  Issued  by  appel- 
lant, and  to  cancel  them,  together  with  a 
deed  of  trust  given  by  appellant  to  secure 
them.  The  gist  of  the  allegations  of  the  com- 
plaint Is  that,  while  said  bonds  and  deed  of 
trust  constitute  an  apparent  obligation  in  the 
sum  of  $2,000  against  appellant  district,  they 
were  Issued  as  four  bonds  In  the  sum  of 
$500  each  of  a  series  numbered  from  1  to 
22,  Inclusive,  to  raise  money  to  build  and 
equip  a  schoolhouse  for  said  district,  by  the 
directors  of  said  district,  without  authority 
and  contrary  to  law;  that  no  money  was 
ever  advanced  to  appellant  upon  said  bonds 
or  deed  of  trust. 

Appellee  answered,  denying  that  the  bonds 
were  issued  without  authority  In  law,  and 
alleging  that  it  was  the  bona  fide  holder  of 
said  bonds  and  trust  deed  for  a  valuable 
consideration. 
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The  cause  was  submitted  upon  the  plead- 
ings, evidence,  and  exhibits,  upon  which  a 
decree  was  rendered  dismissing  the  com- 
plaint for  want  of  equity,  from  which  an 
appeal  has  been  duly  prosecuted  to  this 
court. 

The  facts  are  practically  undisputed.  In 
August,  1916,  appellant  district  was  organ- 
ized under  Act  321,  Acts  of  the  General  As- 
sembly of  1909.  The  directors  of  said  dis- 
trict, through  its  president  and  secretary, 
issued  a  series  of  bonds,  numbered  1  to  22, 
inclusive,  of  denominations  of  $600  each, 
bearing  Interest  at  the  rate  of  6  per  cent  per 
annum,  payable  to  bearer,  and,  to  secure 
said  bond  issue  executed  a  trust  deed  upon 
the  real  estate  owned  by  said  school  district 
for  the  purpose  of  raising  money  to  erect 
and  equip  a  school  building  upon  the  prop- 
erty mortgaged.  The  bonds  and  deed  of  trust 
bore  date  of  October  15,  1916.  The  deed  of 
trust  was  placed  of  record  In  the  county  of 
Columbia,    and   the   bonds   were   delivered, 

with   Interest  coupons  attached,   to  

Scully,  agent  of  J.  0.  Gunter,  upon  the  un- 
derstanding that  they  would  be  negotiated, 
and  the  sum  of  $10,600  deposited  to  the  cred- 
it of  appellant  district,  subject  to  its  check 
as  the  work  of  constructing  the  building 
progressed,  that  no  fund  was  placed  to  the 
credit  of  the  district  or  received  by  It  for 
the  construction  of  the  building,  and  that 
all  the  bonds  except  the  four  bonds  in  ques- 
tion, had  been  returned  to  the  district.  No 
annual  school  election  was  held  between  tfle 
time  appellant  district  was  organized  and 
the  date  of  the  issue  of  the  bonds  and  execu- 
tion of  the  deed  of  trust  at  which  the  elec- 
tors of  said  district  authorized  the  board  of 
directors  to  borrow  money  for  the  purpose 
of  constructing  the  school  building.  Subse- 
quent to  this  time  J.  O.  Guater  entered  into 
a  contract  with  the  board  of  public  affairs  of 
the  city  of  Pine  Bluff  to  finance  that  city, 
and  placed  the  four  bonds  in  question  in  the 
hands  of  the  city  in  lieu  of  an  indemnity 
bond  to  guarantee  performance  of  the  con- 
tract on  his  part  According  to  the  con- 
tention of  the  city,  J.  O.  Gunter  breached  his 
contract,  and  the  city  appropriated  the  bonds 
under  the  forfeiture  clause  of  the  contract 
in  which  said  Gunter  agreed  to  finance  the 
city.  The  city  was  afterwards  financed 
through  the  agency  of  Judge  James  Gould. 

[1-3]  It  is  Insisted  by  appellant  that  the 
bonds  and  trust  deed  are  void  because  Issued 
by  the  board  of  directors  of  said  school  dis- 
trict without  authority.  Act  321  of  the  Acts 
of  the  General  Assembly  of  1909,  under 
which  the  district  was  organized,  contains 
the  following  provision: 

"Th<tt  all  school  districts  created  under  this 
act  shall  have  the  power  to  borrow  money  as  any 
other  special  or  single  [school]  district  in  cities 
or  incorporated  towns,  when  a  majority  of  the 
legal  electors  vote  for  same,  at  any  annual 
school  meeting." 


This  act  was  a  general  act  authorizing 
people  In  any  given  territory  In  any  county 
of  this  state,  other  than  Incorporated  cities 
and  towns,  to  organize  their  .territory  Into 
a  special  or  single  school  district  in  the  man- 
ner provided  by  the  act  The  school  districts 
provided  for  by  this  act  were  characterized 
In  an  amendatory  act  of  1911  (Acts  1911,  No. 
169)  as  "rural  special  school  districts,"  as 
distinguished  from  special  school  districts 
in  cities  and  towns  or  special  school  districts 
created  by  special  act  It  goes  without  say- 
ing that  If  Act  821,  Acts  1909,  was  in  force 
and  effect  when  the  bonds  were  issued  and 
the  deed  of  trust  executed  on  the  15th  day  of 
October,  1916,  the  act  of  the  board  of  di- 
rectors In  issuing  the  bonds  and  executing 
the  deed  of  trust  was  ultra  vires,  and  the 
bonds  therefore  void  in  the  hands  of  even 
a  bona  fide  holder  for  value.  All  parties 
dealing  with  public  officials  must  take  notice 
of  limitations  or  restrictions  upon  their  pow- 
er. In  this  sense  directors  of  a  school  dis- 
trict are  public  officials.  It  is  contended, 
however,  by  appellee,  that  Act  321  of  the 
Acts  of  1909,  and  the  amendatory  act  there- 
to, No.  169  of  the  Acts  of  1911,  were  repealed 
by  Act  25  of  the  Acts  of  1913.  The  latter 
act  does  not  require  the  approval  of  a  ma- 
jority of  the  electors  at  an  annual  election 
in  order  for  the  directors  to  borrow  money. 
It  is  urged  that  the  latter  act  Is  broad 
enough  In  its  terms,  to  embrace  rural  special 
school  districts,  and  therefore,  by  necessary 
implication,  repeals  Act  321,  Acts  1909,  which 
placed  such  restriction  upon  the  power  of  the 
board  of  directors  to  borrow  money.  The 
language  relied  upon  In  said  Act  25,  as  em- 
braciitg  rural  special  school  districts,  Is  as 
follows:  "All  free  school  districts  In  the 
state  of  Arkansas,"  etc.  The  identical  lan- 
guage used  In  the  amendatory  act  aforesaid 
was  used  In  section  1,  Act  248,  Acts  1905, 
which  it  amended,  and  the  original  act  only 
Included  urban  special  school  districts  and 
special  school  districts  created  by  special 
act  of  the  Legislature,  The  purpose  of  the 
amending  act  of  1913  was  not  to  embrace 
other  classes  of  special  school  districts  not 
Included  in  Act  248,  Acts  1905,  but  to  empow- 
er the  special  school  districts  already  includ- 
ed In  said  Act  248  to  refund  any  Indebted- 
ness which  had  theretofore  been  Incurred  for 
the  erection  and  equipment  of  necessary 
school  buildings,  and  to  execute  new  evi- 
dences of  Indebtedness  and  mortgages  there- 
for. This  Intention  of  the  Legislature  was 
clearly  evinced  in  the  amendatory  act  by  a 
repetition  of  the  same  language  used  in  the 
section  of  the  act  amended  down  to  the 
clauses  added  by  way  of  amendment  which 
added  clause  Is  as  follows: 

"And  to  refund  such  indebtedness  and  exe- 
cute new  evidences  of  indebtedness  and  mort- 
gages therefor." 
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Again,  Act  25,  Acta  1918,  only  purports  to 
amend  one  section  of  Act  248,  Acts  1905,  and 
does  not,  as  contended  by  appellee,  attempt 
to  take  up  anew  the  whole  subject  of  borrow- 
ing money  by  all  classes  of  special  school  dis- 
tricts In  Arkansas  and  cover  the  entire 
ground  in  relation  thereto.  The  amendatory 
act  of  1913  contains  no  repealing  clause,  and, 
being  amendatory  of  one  section  of  Act  No. 
248,  Acts  1905,  will  not,  by  Implication,  re- 
peal any  statute  not  necessarily  in  conflict 
with  the  section  as  amended.  It  was  said  in 
the  case  of  Martels  v.  Wyss,  123  Ark.  184, 
184  S.  W.  846,  that: 


"Repeals  by  implication  are  not  favored,  and 
when  two  statutes  covering  the  whole  or  any 
part  of  the  same  subject-matter  are  not  absolute- 
ly irreconcilable,  effect  should  be  given,  if  pos- 
sible to  both.  It  Is  only  where  two  statutes  re- 
lating to  the  same  subject  are  so  repugnant  to 
each  other  that  both  cannot  be  enforced  that 
the  last  one  enacted  will  supersede  the  former, 
and  repeal  it  by  implication." 

There  is  no  necessary  conflict  between  the 
section  as  amended  and  Act  321,  Acts  1909, 
because  both  acts  are  general  and  may  be 
considered  as  referring  to  different  classes 
of  special  school  districts  just  as  they  did 
by  the  use  of  the  identical  language  In  de- 
scribing the  classes  of  districts  before  the 
adoption  of  the  amendatory  act  Subse- 
quent legislation  Indicates  that  we  are  cor- 
rect in  this  conclusion.  Act  180,  Acts  1917, 
of  the  General  Assembly  of  the  state  of 
Arkansas,  in  which  the  Legislature  took  up 
the  whole  subject  of  borrowing  money  by  all 
classes  of  special  school  districts,  referred 
to  Act  321,  Acts  1909,  as  a  live  statute,  and 
not  one  that  had  been  repealed  by  Act  25, 
Acts  1913.  The  reference  appears  in  section 
1  of  said  Act  180,  and  Is  as  follows: 

"Provided  further,  that  this  act  shall  not  bs 
construed  as  authorizing  any  board  of  directors 
of  any  rural  special  or  consolidated  [school] 
district  to  issue  bonds  unless  authorized  to  do 
so  by  the  vote  of  the  legal  electors  at  the  an- 
nual school  election  as  provided  in  Act  821  of 
the  Acts  of  1909  of  the  General  Assembly  of 
the  state  of  Arkansas." 

A  court  should  be  slow  Indeed  to  construe 
an  act  repealed  by  implication  which  had 
been  treated  by  subsequent  legislation,  touch- 
ing the  same  subject-matter,  as  a  living,  and 
not  a  dead,  letter  of  the  law.  The  court 
erroneously  ruled  that  the  bonds  and  mort- 
gages were  valid  subsisting  obligations  in 
the  hand  of  appellee  against  appellant  dis- 
trict. 

For  the  error  indicated,  the  decree  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  order  a  surrender  of  the  bonds  and 
to  cancel  them  and  the  deed  of  trust  and  the 
record  thereof  securing  them. 
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GARDNER  v.  GARDNER.     (No.  191.) 

(Supreme  Court  of  Arkansas.    Feb.  28,  1920.) 

Divorce  <$=>111,  160— Ex  paste  affidavits 
inadmissible  and  wttl  rot  sustain  de- 
CREE. 

Ex  parte  affidavits  are  inadmissible,  and 
will  not  sustain  a  divorce  decree,  even  though 
the  opposing  party  did  not  appear  and  object 
to  their  introduction. 


Appeal  from  Arkansas  Chancery  Court; 
John  M.  Elliott,  Chancellor. 

Divorce  suit  by  M.  B.  Gardner  against 
America  Gardner.  Decree  for  plaintiff,  and 
defendant  appeals.    Reversed  and  remanded. 

John  W.  Moncrief,  of  De  Witt,  for  appel- 
lant 

Robt.  L  Rogers  and  W.  F.  Terral,  both  of 
Little  Rock,  for  appellee. 

McCULLOCH,  O.  J.  This  is  a  suit  for  di- 
vorce, and  the  decree  in  accordance  with  the 
prayer  of  the  complaint  of  appellee  was 
granted  on  constructive  service  without  ap- 
pellant having  appeared.  The  appeal  was  al- 
lowed by  the  clerk  of  this  court 

The  ground  urged  here  for  reversal  is  that 
the  decree  was  rendered  on  ex  parte  affidavits. 
The  record  sustains  appellant  In  this  conten- 
tion, for  it  recites  that  the  cause  was  heard 
on  the  affidavits  of  appellee  and  two  other 
witnesses.'  It  is  true  that  in  the  record  cer- 
tified by  the  clerk  the  testimony  of  each  of 
the  three  witnesses  Is  referred  to  as  a  deposi- 
tion. The  originals  have  been  brought  up 
for  our  inspection  and  they -are  also  marked 
depositions,  but  they  show  that  they  were  in 
fact  not  depositions  but  were  ez  parte  affi- 
davits. There  is  no  caption  nor  certificate  of 
an  officer  showing  that  the  depositions  were 
taken  at  a  designated  time  and  place.  Ac- 
cepting the  recitals  of  the  record  as  true, 
which  we  should  do  on  appeal,  it  is  appar- 
ent that  the  decree  was  based  solely  on  ez 
parte  affidavits  Introduced  in  evidence,  and 
it  has  been  decided  by  this  court  that  it  Is 
error  to  accept  such  character  of  evidence, 
and  that  it  cannot  be  made  the  basis  of  a 
decree  for  divorce.  Johnson  v.  Johnson,  122 
Ark.  276,  182  S.  W.  897. 

It  is  contended  by  counsel  for  appellee  that 
no  advantage  can  be  taken  of  the  form  In 
which  the  testimony  was  Introduced  because 
appellant  did  not  appear  and  object  to  it 
This  argument  is  answered  by  the  decision  of 
this  court  in  the  case  just  cited,  where  it  was 
expressly  held  that  ex  parte  affidavits  could 
not  be  received  in  evidence  at  all,  and  that 
a  decree  could  not  be  supported  by  that  form 
of  testimony. 

The  decree  is  therefore  reversed,  and  the 
cause  is  remanded  for  further  proceedings. 
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ARKANSAS  NATURAL  GAS  CO.  v.  COM- 
MISSIONERS OF  HOPE,  FULTON,  AND 
EMMET  ROAD  IMPROVEMENT  DIST. 
(No.  202.) 

(Supreme  Court  of  Arkansas.    Feb.  28,  1020.) 

1.  Highways  <8=>136— Personal  property 
not  subject  to  assessxent  fob  benefits 
fob  local  improvements. 

Personal  property  cannot  be  subjected  by 
the  Legislature  to  assessment  for  benefits  from 
a  local  improvement. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Personal 
Property;    Real  Property.] 

2.  Highways  <8=>136— Pipe  line  is  "PER- 
SONAL PROPERTY,"  AND  NOT  SUBJECT  TO 
ROAD  ASSESSMENTS;     "REAL  PROPERTY." 

Franchises  granted  by  a  city  to  public  util- 
ities to  lay  pipe  lines  on  public  streets  are  on 
a  parity  with  franchises  granted  to  street  rail- 
ways to  lay  tracks  and  operate  in  the  public 
streets,  and  neither  confer  any  easement  or 
freehold  rights  in  the  soil;  so  pipe  lines  must 
be  classified  as  "personal  property,"'  and  not 
"real  property,"  and  hence  cannot  be  subject- 
ed to  assessment  for  benefits  by  road  improve- 
ment districts  notwithstanding  Road  LawB 
1919,  vol.  1,  No.  153,  providing  for  assessment 
of  pipe  lines. 

3.  Highways  oj=>136— Legislature  may  not 

CLASSIFY  PIPE  LINE  AS  REAL  PROPERTY  AND 
SUBJECT  IT  TO  ASSESSMENT  FOB  IMPROVE- 
MENT OP  HIGHWAY. 

It  is  only  where  the  character  of  property  is 
doubtful  that  the  Legislature  has  power  to  clas- 
sify it  as  real  estate;  so  an  attempt  by  the 
Legislature  under  Road  Laws  1919,  voL  1,  No. 
153,  to  classify  pipe  lines  as  real  property  and 
provide  for  assessment  thereof  for  benefits  from 
local  improvements,  is  unavailing. 

Appeal  from  Hempstead  Chancery  Court; 
James  D.  Shaver,  Chancellor. 

Suit  by  the  Arkansas  Natural  Gas  Compa- 
ny against  the  Commissioners  of  Hope,  Ful- 
ton, and  Emmet  Road  Improvement  District. 
From  a  decree  for  defendants,  plaintiff  ap- 
peals.  Reversed  and  remanded. 

Moore,  Smith,  Moore  &  Trieber,  of  Little 
Rock,  and  Henry  Moore,  Jr.,  of  Texarkana, 
for  appellant 

U.  A.  Gentry  and  O.  A.  Graves,  both  of 
Hope,  for  appellees. 

HUMPHREYS,  J.  This  salt  was  institut- 
ed by  appellant  against  appellees  in  the 
Hempstead  chancery  court  to  restrain  the  ap- 
pellees, who  were  the  commissioners  of  the 
Hope,  Fulton,  and  Emmet  road  improvement 
district,  from  levying  an  assessment  of  bene- 
fits for  constructing  the  road  through  the  dis- 
trict, against  appellant's  gas  distributing 
lines  laid  lit  the  streets  and  alleys  of  the 
town  of  Hope,  within  said  district. 

[1  ]  The  pleadings  consisted  of  a  complaint 


and  demurrer,  presenting  the  sole  Issue  of 
whether  the  distributing  pipe  lines  within  the 
city  limits  of  Hope  are  personal  property  or 
real  estate.  It  Is  conceded  and  has  been  re- 
cently decided  by  this  court  that  personal 
property  cannot  be  subjected  by  the  Legis- 
lature to  assessments  of  benefits  for  local 
Improvements.  Snetzer  v.  Gregg,  129  Ark. 
542,  196  S.  W.  925,  U  R.  A.  1917F,  999. 

[2,  8]  According  to  the  allegations  of  the 
complaint,  appellant  Is  the  owner  of  the  mam 
gas  line  connecting  the  Caddo  gas  fields,  in 
Louisiana,  with  the  dty  of  little  Rock.  This 
main  pipe  line  passes  through  the  Hope,  Ful- 
ton, and  Emmet  road  Improvement  district, 
In  Hempstead  county,  and  from  a  point  there- 
on near  the  city  of  Hope  distributing  lines 
branch  off  of  the  main  line,  and  under  and 
by  virtue  of  a  franchise  granted  to  appellant 
by  said  dty  the  distributing  lines  are  laid  in 
the  streets  thereof  for  the  purpose  of  serving 
the  consumers  In  the  dty 'with  gas. 

The  Hope,  Fulton,  and  Emmet  road  im- 
provement district  was  created  by  Act  No. 
153  of  the  Acts  of  the  General  Assembly  of 
the  state  of  Arkansas  for  1919.  That  part 
authorizing  the  assessment  of  benefits  against 
pipe  lines  is  as  follows: 

"Their  [referring  to  the  commissioners]  as- 
sessment shall  embrace  not  merely  the  lands, 
but  all  railroads,  tramroads,  telegraph,  tele- 
phone and  pipe  lines,  and  other  improvements 
on  real  estate  that  will  be  benefited  by  die  im- 
proving of  the  roads ;  and  wherever  the  word 
'lands'  is  used  in  this  act,  it  shall  be  construed 
to  embrace  all  property  subject  to  taxation 
therein.    •    •    •»     Section  6. 

In  construing  section  7  of  Act  No.  71,  Acts 
of  the  General  Assembly  of  1917,  which  was 
a  provision  quite  similar  to  the  one  now  be- 
fore the  court,  this  court  held  that  assess- 
ments of  benefits  for  constructing  the  im- 
provement provided  for  in  the  act  might  be 
levied  against  interurban  telephone,  tele- 
graph, power,  and  pipe  lines  upon  the  same 
ground  that  such  assessments  may  be  levied 
upon  the  right  of  way  of  railroad  companies. 
Missouri  Pac.  R.  Co.  v.  Conway  County 
Bridge  Dlst,  218  S.  W.  189.  The  reason  or 
ground  for  Imposing  such  a  tax  upon  the 
right  of  way  of  railroads  Is  that  the  rail- 
roads have  an  Interest  In  the  soil,  and  that 
such  easement  or  freehold  Interest  may  be 
spedally  benefited  by  the  Improvement  Be- 
cause a  town  or  dty  In  Arkansas  bad  no 
right  to  grant  a  street  railway  any  easement 
or  freehold  Interest  In  the  soil  or  exdusive 
control  over  the  street  on  which  the  track 
la  laid,  but  can  only  grant  It  a  franchise  to 
use  the  street  in  common  with  others,  and 
not  for  Its  exclusive  benefit,  this  court  ruled 
In  Lenon  v.  Brodle,  81  Ark.  208, 98  S.  W.  979, 
that  assessment  for  benefits  oould  not  be  lev- 
ied against  the  right  of  way  of  street  rail- 
roads In  the  public  streets.    The  same  doc- 
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trine  was  announced  In  Ft.  Smith  •  Light  & 
Traction  Co.  v.  McDonough,  119  Ark.  254, 
177  S.  W.  926.  It  was  said  In  that  case  (quot- 
ing the  sixth  syllabus) : 

"The  tracks  of  an  interurban  railway,  lying 
within  a  city,  are  not  to  be  classified  as  real 
estate  for  purposes  of  assessment  for  a  local 
improvement." 

In  reannonncing  the  same  doctrine  in  the 
case  of  Board  of  Improvement  v.  Southwest- 
ern Gas  &  Electric  Co.,  121  Ark.  106,  180  S. 
W.  764,  the  court  took  occasion  to  say: 

"Authorities  are  abundant  to  the  effect  that 
the  tracks  of  a  street  railway  laid  along  the  pub- 
lic highway  [meaning  public  streets  within  the 
city  limits]  do  not  constitute  an  interest  in  the 
soil,  so  as  to  be  classified  as  real  property  with- 
in the  meaning  of  taxation  laws." 

Franchises  granted  by  a  city  to  public  util- 
ities to  lay  pipe  lines  in  the  pnbUc  streets 
are  on  a  parity  with  franchises  granted  to 
a  street  railway  to  lay  Its  tracks  and  operate 
In  the  public  streets.  Neither  confer  any 
-  easement  or  freehold  rights  in  the  soil.  So 
pipe  lines  must  be  classified  as  personal,  and 
not  real,  estate,  within  the  meaning  of  taxa- 
tion laws.  Pipe  lines  laid  in  the  streets  of 
a  city  are  clearly  personal  property,  and  can- 
not be  classified  as  real  property  by  a  Legis- 
lature. It  la  only  where  the  character  of 
the  property  is  doubtful  that  a  Legislature 
has  power  to  classify  it  as  real  estate. 

For  the  error  indicated,  the  decree  of  the 
chancellor  is  reversed,  and  the  cause  remand- 
,  ed,  with  instructions  to  overrule  the  demur- 
rer and  to  enjoin  appellees  from  levying  an 
assessment  of  benefits  against  appellant's 
pipe  lines  within  the  city  limits  of  Hope. 


HOLLAND  t.  BONNEB.     (No.  178.) 
(Supreme  Court  of  Arkansas.    Feb.  16,  1920.) 

1.  Evidence  ®=>91— Bubdsn  of  proof  is  on 
plaintiff. 

The  burden  of  proof  is  prima  facie  oh  the 
plaintiff  to  establish  the  affirmative  allegations 
of  the  complaint. 

2.  Descent  and  distribution  <j=»117— Ad- 
mission OF  DAUGHTER  OF  CONVEYANCE  TO 
HER  PBIMA  FACIE  EVIDENCE  OF  ADVANCE- 
MENT. 

The  admission  by  defendant  that  her  father 
conveyed  to  her  land  worth  from  $6,000  to 
$8,000  for  $500  makes  out  a  prima  facie  case 
of  advancement. 

3.  Descent  and  distribution  4J=»115— Pab- 

XKT  HAS  BIOHT  TO  PREFER  ONE   CHILD   OVEB 
ANOTHER. 

A  parent  has  the  right  to  make  such  dis- 
position of  his  property  as  he  pleases;  hence 
the  presumption  that  he  will  not  give  one  child 
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a  greater  portion  of  his  property  than  another 
is  not  conclusive  and  may  be  rebutted. 

4.  Descent  and  distribution  «=>U5— Per- 
son ASSERTING  THAT  CONVEYANCE  NOT  AD- 
VANCEMENT HELD  TO  HAVE  BURDEN  OF  PROOF. 

Where  it  is  established  that  land  conveyed 
by  a  parent  to  a  child  for  $500  was  worth  as 
many  thousands,  the  grantee,  in  a  suit  by  an- 
other child  who  asserted  the  conveyance  was 
an  advancement,  has  the  burden  of  proving  that 
the  conveyance  was  not  an  advancement. 

5.  Descent  and  distribution  <t=»93— "Ad- 
vancement" DEFINED. 

An  "advancement"  is  a  gift  by  a  parent  to 
a  child  in  anticipation  of  that  which  it  is  sup- 
posed the  child  will  be  entitled  to  on  the  death 
of  the  parent 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ad- 
vancement.] 

6.  Descent  and  distribution  ®=>98  — 
Whether  gift  is  advancement  depends  on 
intent. 

Whether  a  conveyance  or  transfer  of  money 
or  property  by  a  parent  to  a  child  is  an  ad- 
vancement or  not  depends  on  the  intent  of  the 
parent,  and  if  it  appears  that  he  intended  a 
gift  the  conveyance  or  transfer  will  not  be 
treated  as  an  advancement. 

7.  Frauds,  statute  of  4=»56(5)  —  Parol 
agreement  to  sell  land  not  binding. 

An  oral  agreement  to  sell  land  is  not  bind- 
ing. 
i 

8.  Descent  and.  distribution  «S=>117— Evi- 
dence HELD  TO  SHOW  CONVEYANCE  NOT  AD- 

,  VANCEMENT. 

Evidence  held  to  show  that  a  conveyance  by 
a  parent  to  a  child  was  not  an  advancement. 

Appeal  from  B&ndolph  Chancery  Court; 
Lyman  F.  Beeder,  Chancellor. 

Suit  by  Sylvia  Holland  against  M.  E.  Bon- 
ner. From  a  decree  for  defendant  plaintiff 
appeals.    Affirmed. 

W.  L.  Pope,  of  Pocahontas,  for  appellant 
E.  G.  Schoonover,  of  Pocahontas,  for  ap- 
pellee. 

WOOD,  J.  Appellant  Instituted  this  action 
against  the  appellee  in  the  chancery  court  of 
Bandolph  county. 

The  appellant  alleged  In  her  complaint,  in 
substance,  that  A  O.  Armstrong  died  in  1919, 
leaving  his  widow,  M.  B.  Armstrong,  and  the 
appellant  and  the  appellee,  bis  only  children 
and  heirs  at  law ;  that  he  died  seized  of  565 
acres  of  land ;  that  before  his  death  he  pur- 
chased a  certain  80  acres  as  a  home  for  the 
appellee  and  allowed  her  to  live  upon  the 
same  for  a  number  of  years  without  paying 
any  rent  and  allowed  her  to  sell  valuable 
timber  from  the  land,  but  retained  the  title 
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in  himself  and  continued  to  pay  the  taxes 
thereon ;  that  a  short  time  before  his  death 
he  deeded  the  land  to  the  appellee  as  an 
advancement  to  her  out  of  his  estate,  since 
which  time  appellee  had  continued  to  hold 
the  land  and  enjoy  the  rents  and  profits 
therefrom.  She  alleged  that  she  was  en- 
titled to  one-half  of  the  estate  of  her  father 
subject  to  the  dower  rights  of  her  mother, 
M.  E.  Armstrong,  and  that  the  appellee  was 
entitled  to  the  same;  that  the  80  acres  of 
land  above  mentioned  deeded  by  their  father 
to  the  appellee  were  of  greater  value  than 
most  of  the  other  land  of  the  estate,  being 
of  the  value  of  $10,000  to  $12,000. 

Appellant  therefore  prayed  for  a  partition 
of  the  lands  and  that  commissioners  be  ap- 
pointed and  Instructed  to  set  aside  to  the  ap- 
pellant and  the  appellee,  after  carving  out 
the  homestead  and  dower  interest  of  their 
mother,  an  undivided  one-half  Interest  In  all 
of  the  lands  owned  by  her  father  at  the  time 
of  his  death  and  including  the  80  acres  which 
he  prior  to  that  time  had  deeded  to  the  ap- 
pellee. 

The  appellee  answered  the  complaint  and 
alleged  that  her  father,  A.  O.  Armstrong,  on 
the  6th  of  March,  1903,  purchased  the  80 
acres  of  land  In  suit  for  the  sum  of  $450, 
which  at  that  time  was  a  fair  and  reasonable 
value  for  the  same,  and  that  be  immediately 
thereafter  sold  the  same  to  the  appellee  by 
parol;  that  she  at  once  took  possession  of 
the  lands,  which  were  wild,  and  b'lilt  a 
house  on  the  same  and  continued  to  reside 
thereon  until  May,  1918;  that  she  made  other 
improvements  which  she  described ;  that  ui:- 
der  the  terms  of  the  oral  contract  of  sale 
she  was  to  repay  her  father  the' amount  he 
paid  for  the  lands,  and  she  took  possession 
nnd  improved  the  lands  upon  the  faith  of 
that  contract ;  that  the  lands  had  greatly  in- 
creased in  value;  that  on  the  26th  day  of 
April,  1918,  her  father  and  mother  executed 
to  appellee  a  deed  to  the  property,  at  which 
time  she  paid  her  father  $100  in  cash  and  ex- 
ecuted to  him  her  four  promissory  notes  In 
the  sum  of  $100  each  as  the  purchase  price 
for  the  lands;  that  since  the  execution  of  the 
deod  she  had  paid  one  of  the  notes  and  the 
others  were  in  the  hands  of  the  administra- 
trix, M.  E.  Armstrong,  as  a  part  of  the  assets 
of  the  estate;  that  it  was  expressly  under- 
stood and  agreed  between  the  appellee  and 
her  father  and  mother  at  the  time  of  the 
execution  of  the  deed  that  the  transaction 
■  was  a  sale  and  not  a  gift  and  that  she  was 
not  to  be  held  to  account  for  the  value  of  the 
land  as  an  advancement  out  of  her  father's 
estate,  but  that  upon  payment  of  the  notes 
she  was  to  have  the  absolute  title  to  the 
lands  free  from  any  claims  of  the  estate. 

Appellee  joined  in  a  prayer  to  the  extent 
that  the  other  lands  not  Including  the  HO 
acres  be  partitioned  between  appellant  and 


the  appellee  subject  to  the  homestead  and 
dower  rights  of  their  mother. 

The  court  found  the  facts  to  be  that  the 
lands  were  purchased  by  appellee's  father 
for  her  In  the  year  1903  for  the  sum  of  $450, 
and  that  In  December,  1903,  she  went  into  pos- 
session of  the  land  under  a  parol  contract 
with  her  father  to  sell  her  the  lands  for  the 
same  consideration  which  he  paid;  that  on 
the  26th  of  April,  1918,  he  executed  a  deed 
to  the  appellee  for  a  consideration  of  $500; 
that  A  O.  Armstrong  from  the  time  of  his  pur- 
chase of  the  lands  until  the  time  he  executed 
the  deed  to  the  appellee  had  paid  the  taxes; 
that  the  land  at  the  time  of  his  purchase  was 
heavily  timbered;  that  the  appellee  and  her 
husband  had  cut  and  removed  therefrom  tim- 
ber to  the  value  of  several  hundred  dollars; 
that  the  land  had  greatly  increased  In  value 
and  at  the  time  of  the  decree  was  worth 
from  $6,000  to  $8,000.    • 

The  court  found  that  the  deed  to  the  80 
acres  by  A  O.  Armstrong  to  the  appellee  was 
in  pursuance  of  the  parol  contract  of  sale  to 
her  and  was  not  an  advancement  and  could  < 
not  be  considered  as  a  part  of  the  assets  of 
the  estate  of  A  O.  Armstrong  to  be  divided 
between  the  appellant  and  the  appellee. 

The  court  thereupon  entered  a  decree  dis- 
missing appellant's  complaint  for  want  of 
equity  as  to  this  80  acres,  from  which  la  this 
appeal. 

The  deed  to  the  land  In  controversy  from 
appellee's  father  and  mother  to  appellee  was 
executed  April  26,  1918.  The  consideration 
expressed  in  the  deed  was  "the  sum  of  $500  , 
and  "the  love  and  affection  that  we  have  for 
our  said  daughter." 

The  undisputed  testimony  shows  that  at 
the  time  the  deed  was  executed  the  land 
was  worth  between  $6,000  and  $8,000.  The 
appellant  testified  that  after  the  deed  w«< 
executed  she  had  a  conversation  with  her 
father  in  the  course  of  which  he  said  to  her . 
"You  and  her  (appellee)  are  the  only  two 
children  and  I  will  not  make  any  difreremv 
between  them.  I  expect  you  and  Lizzie  w 
share  equal."  He  also  stated  that  the  value 
of  the  land  was  more  now  than  when  )■  ■ 
bought  the  place  that  they  (appellee  and  her 
husband)  were  living  on ;  that  "all  would  r*> 
made  right," 

One  witness  on  behalf  of  the  appellant 
testified  that  about  13  years  ago  he  was  cut- 
ting timber  for  A.  O.  Armstrong  on  a  tract 
of  land  adjoining  the  land  in  controvert.. 
At  that  time  'Bonner  was  cutting  timber  im 
the  80  now  in  suit  Witness  asked  Armstrong 
"If  it  was  Bonner's  land,"  and  Armstrong  re- 
plied, "It  may  be  some  day  when  I  get  ready 
to  give  it  to  him." 

Another  witness  heard  Armstrong  say 
something  over  2  years  before  the  trial  "that 
Bonner  has  got  no  farm;  that  to  my  farm ; 
he  never  paid  the  taxes  on  it"     .» 
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Another  witness,  about  6  years  before  the 
tx-ta.1,  heard  Armstrong  say  that  the  land  In 
suit:  belonged  to  him ;  that  It  did  not  belong* 
to    txer  (appellee). 

Still  another  witness,  who  had  lived  with 
Armstrong  10  years,  heard  Armstrong  say  "a 
xrarober  of  times"  that  "he  Intended  for  SyMa 
<ar>pellant)  to  have  an  equal  share  with  Liz- 
zie (appellee)."  These  conversations  occurred! 
more  than  5  years  before  the  trial;  "might 
have  been  9  years." 

It  was  conceded  that  the  land  was  assessed 
in  the  name  of  A.  O.  Armstrong  from  1903  to 
1918,  and  that  during  that  time  he  paid  the 
tax.es. 

The  above  Is  the  material  testimony  upon 
which  the  appellant  relies. 

The  appellee  testlfled  that  she  requested 
her  father  to  buy  the  land  for  her  and  to 
hold  it  In  his  name  until  she  paid  for  It  or 
got  money  enough  to  make  a  payment  on  It 
He  bought  It  for  the  sum  of  $460.    Appellee 
'was  to  pay  her  father  the  Bum  of  $500.    She 
was  to  pay  back  the  purchase  money.    She 
-went  Into  possession  after  her  father  got  the 
deed.    Her  husband  was  In  the  sawmill  busi- 
ness.   The  land  was  timbered  and  they  sawed 
all  the  timber  that  was  suitable  for  sawing. 
They  put  00  acres  in  cultivation;  built  dwell- 
ing and  tenant  houses;  spent  all  the  money 
derived  from  the  place  In  the  last  ten  years 
in  improvements  on  same.   It  was  the  under- 
standing between  herself  and  father  that  the 
place  was  hers.    She  was  to  have  it  when  she 
paid  for  it     He  bought  the  land  from  M.  B. 
Armstrong.     The  price  he  paid  ($450)  was 
reasonable  at  that  time.    Until  he  made  her 
a  deed,  the  land  being  still  in  his  name,  he 
paid  the  taxes.    Appellee  proposed  twice  to 
borrow  money  and  pay  for  the  land,  but  her 
father  preferred  that  she  should  wait  and 
pay  it  out  without  Interest    The  deed  from 
M.  R.  Armstrong  to  A.  O.  Armstrong  was  in- 
troduced and  the  consideration  named  there- 
in was  $450. 

The  testimony  of  Mrs.  M.  E.    Armstrong 
corroborated  In  all  essential  particulars  the 
testimony  of  the  appellee.    She  stated  that 
the  land  was  bought  for  appellee  and  turned 
over  to  appellee  for  a  home.    Appellee  and 
her  husband  made  the  Improvements  on  it; 
they  had  lived  on  it  for  12  or  IVyears.     At 
the  time  the  place  was  purchased  for  appel- 
lee she  offered  to  pay  for  it  Ant  her  father 
told  her  to  go  ahead  and  improve  the  place. 
Witness  testlfled,  among  ojther  things,  con- 
cerning the  deed  made  in  A918,  that  she  was 
present  when  the  deed  was  made.    The  ap- 
pellee had  paid  her  fattier  $100  on  the  land. 
He  was  old,  being  94  riears  and  a  few  months 
when  he  died;   was  (talking  about  making  a 
will,  and  said  there/  was  no  use  making  at, 
deed;   that  appellee/ would  get  the  land  any 
way;    that  he  Intended  for  her  to  have  it* 
;        He  further  said  sLe,  appellee,  had  "deviled 
him  Into  making  «/  deed."     At  the  time  the 


deed  was  made  it  was  the  understanding  that 
appellee  was  to  have  the  land  absolutely,  sub- 
ject to  the  payment  of  the  purchase  money 
notes.  She  was  not  to  account  for  any  part 
of  It  in  the  distribution  of  the  assets  of  the 
estate,  except  these  notes. 

The  lawyer  who  prepared  the  deed  and 
notes  stated  that  he  did  so  at  the  request  of 
A.  O.  Armstrong.  The  material  part  of  his 
testimony  is  as  follows: 

"I  understood  from  his  conversation  and  from 
what  he  told  me  that  he  was  making  this  deed 
to  carry  out  his  part  of  the  contract  of  sale  he 
had  made  verbally  to  his  daughter  a  number  of 
years  ago ;  that  he  was  conveying  to  hie  daugh- 
ter all  his  interest  and  claims  against  this 
land  except  to  the  extent  of  the  unpaid  $400 
of  the  purchase  money,  and  that  neither  he 
nor  his  estate  had  any  other  claims  against  it" 

[1,2]  The  burden  was  upon  the  appellant 
to  prove  the  allegations  of  her  complaint 
That  Is,  the  burden  rested  on  her  primarily 
to  prove"  that  the  conveyance  of  the  land  In 
controversy  was,  not  a  simple  gift  nor  a 
sale  from  A.  O.  Armstrong  to  the  appellee, 
but  that  same  was  given  to  her  as  an  ad- 
vancement The  appellant  having  proved  by 
the  undisputed  evidence  that  the  value  of 
the  land  was  $6,000  to  $8,000  at  the  time  of 
the  execution  of  the  deed  and  that  the  con- 
sideration expressed  therein  was  only  $500, 
it  was  a  prima  fade  showing  of  an  advance- 
ment to  the  extent  at  least  of  the  difference 
between  the  consideration  expressed  and  the 
real  value  of  the  land  conveyed.  For  the  law 
presumes  that  the  natural  affection  of  par- 
ents is  as  strong  for  one  child  as  another, 
and  that  In  the  distribution  of  property 
parents  will  treat  their  children  equally  and 
fairly. 

Therefore,  when  appellant  adduced  evi- 
dence which  proved  that  her  father  had  deed- 
ed to  the  appellee  a  tract  of  land  worth  be- 
tween $6,000  and  $8,000  for  the  sum  of  $500, 
she  established  a  prima  fade  case  of  ad- 
vancement as  already  stated,  to  the  extent 
of  the  difference  between  the  consideration 
paid  and  the  real  value  of  the  land. 

[3]  The  parent,  however,  has  the  absolute 
right  to  make  such  disposition  of  his  proper- 
ty as  he  pleases;  therefore  the  presumption 
that  he  will  not  give  one  child  a  greater  por- 
tion of  his  property  than  another  Is  not  a* 
conclusive  one,  but  one  that  may  be  over- 
come or  rebutted  by  proof  to  the  contrary. 

[4]  Proof  on  the  part  of  the  appellant  of 
the  deed  from  A.  O.  Armstrong  to  the  appel- 
lee and  the  disparity  between  the  considera- 
tion paid  and  the  actual  value  of  the  land 
at  the  time  of  the  conveyance  shifted  the 
burden  to  the  appellee  to  prove  that  the  con- 
veyance was  not  an  advancement  but  a  sale. 
[6]  An  advancement  is  a  gift  by  a  parent 
to  a  child  In  antldpation  of  that  which  It  is 
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supposed  the  child  will  be  entitled  to  on  the 
death  of  the  parent 

[6]  The  question  as  to  whether  or  not  a 
conveyance  or  transfer  of  money  or  property 
Is  regarded  as  a  simple  gift,  or  advancement, 
or  a  sale,  Is  to  be  determined  by  the  Inten- 
tion of  the  parent  The  question  as  to  what 
was  the  intention  is  generally  purely  one  of 
fact  to  be  ascertained  from  the  circum- 
stances of  the  transaction.  The  donor's  in- 
dention Is  the  controlling  principle,  and  If  It 
can  be  said  from  all  the  circumstances  sur- 
rounding a  particular  case  that  the  parent  In- 
tended a  transfer  of  property  to  a  child  to 
represent  a  portion  of  the  child's  supposed 
share  In  the  parent's  estate  such  transfer 
will  be  treated  in  law  as  an  advancement 
Conversely,  if  it  appears  that  the  ancestor 
Intended  that  a  gift  to  his  child  should  not 
be  treated  as  an  advancement  such  Inten- 
tion will  prevail.  lECLp.  656,  {  5,  p.  665, 
H  1617,  162S,  1627,  and  other  cases  in  note; 
Ruch  v.  Biery,  110  Ind.  444, 11  N.  E.  312 ;  Mc- 
Mahill  v.  McMahill,  69  Iowa,  115,  28  N.  W. 
470;  Wallace  v.  Reddick,  110  IU.  151,  8  N. 
E.  801. 

The  appellee  does  not  contend,  as  we  un- 
derstand the  record,  that  the  deed  in  con- 
troversy was  Intended  as  a  simple  gift.  Ap-- 
pellant  contends  that  It  was  a  gift  by  way 
of  an  advancement  and  the  appellee  that  It 
was  a  sale. 

[7, 8]  Applying  the  above  familiar  rules  of 
law  of  advancements  to  the  facts  of  this 
record,  we  are  convinced  -that  a  clear  pre- 
ponderance of  the  evidence  shows  that  the 
deed  In  controversy  was  made  in  pursuance 
of  an  understanding  between  the  appellee 
and  her  father  that  the  latter  should  pur- 
chase the  lands  In  controversy  and  convey 
the  same  to  the  appellee;  that  the  transac- 
ts tlon  was  a  sale  and  not  a  gift  by  way  of  ad- 
vancement It  was  not  a  voluntary  transfer 
without  consideration,  but,  on  the  contrary, 
was  a  sale  for  a  consideration  which  atvthe 
»  time  of  the  original  transaction  represent} 
the  fair  value  of  the  land.  The  deed  wai 
but  the  culmination  of  a  transaction  which 
antedated  that  instrument  some  15  years.  It 
was  the  consummation  and  evidence  of  a  com- 
plete contract  which  was  first  entered  into 
between  the  appellee  and  her  father  In  the 
year  1903.  The  promise  of  .A-UL.^rmstrong 
in  1903  to  convey  the  land  to  appellee  was, 
.of  course,  not  binding  upon  him  In  law,  be- 
cause It  was  not  in  writing,  and  there  was 
no  part  of  the  consideration  paid  when  ap- 
pellee took  possession.  But  A.  O.  Armstrong 
nevertheless  considered  his  promise  then 
made  to  appellee  as  binding  upon  his  con- 
science, as  evidenced  by  the  execution  of  the 
deed  in  pursuance  of  such  promise. 

The  findings  of  the  chancellor  are  in  ac- 
cord with  our  own.  The  decree  is  therefore 
correct  and  it  Is  alflnned. 


ROCHE  v.  DAY  at  al    (No.  201.) 
(Supreme  Court  of  Arkansas.  "Feb.  23,  1920.) 

1.  Appkai.  Airs  error  <8=»662(2>— Recitals  or 

DECREE  CONCLUSIVE  AS  AGAINST  LETTERS  HOT 
PABT  OF  BECOBD. 

Where  the  decree  recited  that  to  prevent 
a  continuance  appellant  accepted  the  chancel- 
lor's ruling  overruling  a  motion  to  quash  deposi- 
tions because  unsigned,  the  recitals  of  the  de- 
cree, though  shown  to  be  incorrect  by  letters 
which  were  no  part  of  the  record,  are  conclu- 
sive. 

2.  IiOas  and  logging  «=»S(12)— Evidence  in- 
sufficient TO  SHOW  THAT  PLAINTIFF  PUR- 
CHASED LAND  WITHOUT  KNOWLEDGE  OF  EX- 
TENSION   OF  TIMBER  CONTRACT. 

Evidence  held  insufficient  to  show  that  plain- 
tiff acquired  land  as  bona  fide  purchaser  with- 
out knowledge  of  the  extension  of  a  timber 
contract 

3.  Logs  and  logging  «=»3(12)— Right  or 

PURCHASES  TO  QUESTION  MODE  OF  EXTENSION 
OF   TIMBER    CONTRACT. 

Where  a  timber  contract  was  extended  be- 
fore lands  were  sold  to  plaintiff,  and  the  con- 
tract of  sale  gave  plaintiff  notice  of  the  ex- 
tension, plaintiff  cannot  question  the  rights  of 
defendants  under  the  timber  contract  under  the 
extension  on  the  ground  that  it  was  not  re- 
duced to  writing  until  after  the  conveyance 
was  made. 

Appeal  from  Clay  Chancery  Court;  Ar- 
cher Wheatley,  Chancellor. 

Suit  by  Thomas  J.  Roche  against  T.  E. 
Day  and  others.  From  a  decree  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

O.  T.  Bloodworth,  of  Corning,  and  Edward 
B.  Downie,  of  Little  Rock,  for  appellant 
Oliver  &  Oliver,  of  Corning,  for  appellees. 

HUMPHREYS,  J.  Appellant  instituted 
suit  against  appellees  in  the  Clay  chancer; 
court,  Western  district  to  enjoin  them  from 
cutting  timber  on  a  certain  tract  of  land, 
consisting  of  2,463  acres,  in  said  district  and 

cou 

TheVbiU,  in  substance,  alleged  that  appel- 
lant waft  the  owner  of  the  land  and  timber 
standlngHbereon ;  that  appellees  had  cut 
and  removed  and  were  cutting  and  remov- 
ing, merchantable  timber  therefrom  and  con- 
verting same  t«  their  own  use,  without  right, 
to  appellant's  dan18*6  ta  t"*  Bnm  of  $5,000; 
that  they  were\ot  financially  responsible; 
that  they  clalmed\the  rlgb-t  to  cut  and  re- 
move the  timber  uV1**  a  Pretended  exten- 
sion beyond  December  «.  1918»  °*  a  timbeT 
contract  executed  in  iS11  by  Minta  L.  Scott 
to  T.  E.  Day;  that  li  BUCl1  e*461131011  was 
made,  appellant  knew  i*0*11*  <>*  «  »"d  *"* 
an  innocent  purchaser  of  the  laB<*. 
.  Appellees  filed  an.ansf***   admitting  that 

a.% ■__.» a.  -_j  1.  nnri    tt«w»  pnfrtina 
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and  removing,  merchantable  timber  from 
said  lands  after  December  6,  1918,  but  had 
cut  and  removed  the  timber  under  contract 
of  date  June  30, 1917,  with  John  W.  Trotter, 
who  had  purchased  the  lands  from  Mlnta  L. 
Scott  on  May  18,  1917,  extending  the  time 
for  removing  the  timber  until  March  X,  1920. 

The  cause  was  submitted  to  the  court  up- 
on the  pleadings,  depositions,  and  exhibits 
thereto,  which  resulted  in  a  finding  that  ap- 
pellant purchased  the  lands  with  notice  that 
the  timber  contract;  expiring  December  6, 
1918,  had  been  extended  to  March  1,  1820, 
and  a  decree  dismissing  appellant's  bill  for 
want  of  equity.  From  the  finding  and  de- 
cree, an  appeal  has  been  duly  prosecuted  to 
this  court  for  trial  de  novo. 

[1]  The  deposition  of  John  W.  Trotter  was 
unsigned.  For  that  reason,  appellant  filed  a 
motion  to  quash  it  The  decree  recites  that, 
to  prevent  a  continuance  for  retaking  the 
deposition,  appellant  accepted  the  chancel- 
lor's ruling,  overruling  his  motion  to  quash 
the  deposition.  The  letters  appended  to  the 
transcript  show  that  the  recitals  of  the  de- 
cree In  this  respect  are  Incorrect,  but  the 
letters  are  no  part  of  the  record  and  cannot 
be  considered  by  the  court  on  appeal.  This 
court  is  bound  by  recitals  contained  in  the 
record  as  certified;  hence,  most  treat  the 
deposition  of  John  W.  Trotter  as  evidence  in 
the  case. 

[2]  The  undisputed  facts  are  as  follows: 
In  1911,  Mlnta  L.  Scott,  the  owner  of  the 
land,  sold  the  merchantable  timber  on  the 
land  to  T.  E.  Day  under  written  contract, 
on  condition  he  would  cut  and  remove  the 
timber  on  200  acres  each  year,  after  a  cer- 
tain period,  and  return  the  same;  the  tim- 
ber right  expiring  on  the  6th  day  of  Decem- 
ber, 1918.  On  the  18th  day  of  May,  1917, 
Scott  sold  the  land  to  John  W.  Trotter  with 
the  aid  of  appellee.  On  the  16th  day  of  Oc- 
tober, 1917,  appellant  agreed  to  exchange  an 
Incumbered  flat  in  Chicago  for  Trotter's 
lands  in  said  county,  subject  to  inspection. 
Appellant's  broker,  Chas.  E.  Bates,  inspect- 
ed the  lands,  and,  on  account  of  the  timber 
being  sold  refused  to  advise  the  sale  unless 
Trotter  would  pay  a  difference  of  $10,000  in 
cash  between*  the  incumbered  properties. 
Trotter  acquiesced,  and  a  contract  was  ex- 
ecuted on  the  27th  day  of  October,  1917, 
agreeing  upon  the  terms  of  exchange.  By 
the  terms  of  the  contract,  it  was  to  remain 
In  the  office  of  Bobt  F.  Schenck,  Trotter's 
broker.  Trotter  then1  produced  a  late  ab- 
stract to  the  lands  and  opinion  of  an  attor- 
ney showing  a  merchantable  record  title, 
subject  to  certain  mortgages  and  a  timber 
contract  of  record  from  Mlnta  L.  Scott  to 
appellee,  expiring  December  6,  1918.  On  the 
30th  day  of  November,  1917,  Trotter  paid  ap- 
pellant $10,000  in  cash,  and  he  and  his  wife 
executed  two  warranty  deeds  conveying  the 
lands  to  appellant  without  timber  reserva- 


tions, In  exchange  for  the  Chicago  flat  with 
a  $60,000  incumbrance.  The  lands  were 
chiefly  valuable  for  the  timber  and  of  little 
value  without  it  The  deeds  of  Trotter,  con- 
veying the  lands  to  appellant,  did  not  con- 
tain a  timber  reservation  or  refer  to  a  tim- 
ber contract  expiring  March  1,  1920. 

The  fact  about  which  the  evidence  Is  In 
dispute  Is  whether  the  contract  of  sale,  of 
date  October  27,  1917,  contained  the  follow- 
ing clause:  "Subject  to  a  timber  contract  ex- 
piring March  1,  1920."  Upon  this  disputed 
point,  the  evidence  of  Chas.  B.  Bates  is  pit- 
ted against  that  of  Bobt  F.  Schenck  and 
John  W.  Trotter.  Chas.  B.  Bates  represent- 
ed appellant  throughout  the  negotiations  and 
consummation  of  the  exchange  of  properties, 
and  Bobt  F.  Schenck  &  Co.,  represented 
John  W.  Trotter  In  the  deal. 

Charles  E.  Bates  testified,  in  effect  that 
the  clause  In  question  was  not  in  the  con- 
tract at  the  time  he  signed  it  for  appellant; 
that  Trotter  represented  to  him  that  there 
was  a  timber  contract  on  the  land,  but  could 
not  tell  him,  in  response  to  repeated  inqui- 
ries, when  it  expired ;  that  he  concluded, 
from  the  abstract  sent  him  and  the  opinion 
of  the  attorney  upon  the  title,  that  the  tim- 
ber contract  shown  by  the  abstract  in  which 
the  timber  rights  expired  on  December  6, 
1918,  was  the  timber  contract  which  Trotter 
represented  to  him  as  being  on  the  lands; 
that  he  never  heard  of  any  extension  of  said 
timber  contract  until  notified  by  letter  from 
appellee  T.  B.  Day  on  May  17,  1918;  that 
the  letter  containing  the  abstract  stated, 
"My  (referring  to  Trotter)  abstracts  of  that 
land  are  new  ones  and  brought  down  to 
date";  that  he  called  on  Mr.  Schenck  a 
number  of  times  before  the  institution  of 
this  suit  to  secure  a  copy  of  the  contract,  but 
Mr.  Schenck  was  unable  to  find  it  after 
making  a  thorough  search;  that  Schenck 
did  not  find  It  until  Mr.  O.  T.  Bloodworth 
went  with  him  to  Schenck's  office  and  told 
Schenck  that  he  had  had  a  talk  with  Mr. 
John  W.  Trotter  only  the  day  before  and 
that  Trotter  had  shown  him  a  copy  of  the 
contract  which  had  been  sent  him  by  Mr. 
Schenck ;  that  although  a  diligent  search  had 
been  made  by  him  before  this  statement  im- 
mediately thereafter  Mr.  Schenck  produced 
the  original  contract  which  contained  the 
clause,  "Subject  to  a  timber  lease  expiring 
March  1,  1920" ;  that  prior  to  producing  the 
contract  Schenck  had  stated  that  he  did  not 
and  could  not  remember  just  when  the  tim- 
ber contract  expired;  that  in  Day's  letter  in- 
forming him  that  the  contract  had  been  ex* 
tended,  the  following  clause  appeared: 

"I  have  a  statement  from  Mr.  Trotter  that  he 
incorporated  in  his  deed  to  you  and  in  your  con- 
tract that  yon  took  this  land  subject  to  a  tim- 
ber lease  expiring  March  1,  1920,  as  that  is  the 
contract  I  have  with  Mr.  Trotter.  Kindly  let 
me  know  if  this  is  in  your  deed.    I  have  Mr. 
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Trotter's  written  statement  that  this  is  so,  and 
it  is  our  contract  with  him.'' 

Appellee  testified  that  his  orgtaal  timber 
contract  was  extended  by  John  W.  Trotter, 
who  purchased  the  lands  from  Minta  I*  Scott; 
that  be  assisted  In  the  negotiations  of  that 
deal,  and  his  remuneration  was  to  be  the  ex- 
tension of  his  timber  contract  with  Scott  from 
the  expiration  thereof  to  March  1, 1920;  that 
the  original  agreement  for  this  extension  was 
made  April  30,  1917,  but  was  not  reduced  to 
writing  for  about  three  months  there- 
after; that  the  extension  agreement  was 
reduced  to  writing  and  dated  back  to  June 
30th  and  signed  by  himself  and  John  W. 
Trotter;  that  it  was  the  understanding  at 
the  time  that  the  extension  should  be  men- 
tioned in  the  deed  from  Minta  L.  Scott  to 
John  W.  Trotter,  which  was  overlooked  In 
the  preparation  and  execution  of  that  deed; 
that  he  wrote  letters  as  late  as  September  7, 
1917,  showing  that  the  extension  contract 
had  not  been  reduced  to  writing  at  that  time ; 
that,  under  his  agreement  with  Trotter,  the 
timber  extension  had  not  been  Incorporated 
In  the  deed  from  Scott  to  Trotter  and  that 
he  therefore  consulted  Mr.  Oliver  with  ref- 
erence to  his  right  to  the  extension;  that 
Trotter  had  written  him  repeatedly  that  the 
extension  was  Incorporated  in  his  contract 
of  exchange  with  appellant,  as  well  as  in  his 
deeds  conveying  the  lands  to  appellant; 
that,  for  that  reason,  he  wrote  the  letter  to 
T.  B.  Day,  of  date  May  17,  1918,  asking  him 
whether  the  timber  extension  was  Incorpo- 
rated In  the  deeds.  The  original  extension 
contract  of  date  June  30,  1917,  is  before  the 
court  for  inspection  of  Trotter's  signature; 
it  being  contended  that  the  signature  evi- 
dences the  fact  that  it  was  written  after  he 
had  broken  his  arm  In  the  spring  of  1918, 
and  not  before  the  contract  of  exchange  of 
the  properties  entered  Into  between  Trotter 
and  appellant. 

John  W.  Trotter  testified  that  appellant 
understood  at  the  time  the  contract  for  ex- 
change of  properties  was  entered  into  that 
the  contract  was  subject  to  a  timber  con- 
tract which  would  not  expire  until  March  1, 
1920;  that  the  clause,  "subject  to  a  timber 
contract  expiring  March  1,  1920,"  was  in  the 
original  and  copies  of  the  contract  at  the 
time  signed;  that  the  copies  were  made  at 
the  time  the  original  was  executed ;  that  he 
compared  his  copy  with  the  original  and 
took  it  away  at  the  time;  that  he  informed 
Day  that  the  same  clause  was  Inserted  In 
his  deeds  to  appellant,  because  he  thought, 
until  after  suit  was  brought,  that  Schenck 
had  inserted  it  according  to  Instructions. 
Trotter  filed  with  his  deposition  his  copy  of 
the  contract  with  appellant,  showing  that  it 
was  made  "subject  to  a  timber  contract  ex- 
piring March  1,  1920."  Trotter  admitted  re- 
ceiving letters  from  Day  in  the  summer  and 


fall  of  1917,  relative  to  the  extension  of  time 
for  moving  the  timber. 

Robt.  F.  Schenck,  In  the  course  of  bis  tes- 
timony, produced  the  original  contract  on  a 
printed  form  for  the  exchange  of  lands,  en- 
tered into  between  appellant  and  Jobxi    W. 
Trotter,  in  which  there  appears  written   in 
pen  and  ink  under  a  paragraph  "subject  to" 
the  following  clause:  "A  timber  contract  ex- 
piring March  1,  1920."    There  were  a  num- 
ber of  other  entries  In  jthe  same  color  of  ink 
and  same  handwriting,  but  most  of  the  en- 
tries made  in  the  spaces  of  the  blank  form 
were  made  with  a  typewriter.    Mr.  Schenck 
testified  that  this  clause  was  In  the  contract 
when  signed ;  that,  from  the  beginning,  Trot- 
ter   Informed    appellant's    broker    that     the 
timber  had  been  sold ;  that;  after  looking-  at 
the  lands,  appellant's  broker  exacted  $10,000 
In  cash  from  Trotter,  in  addition  to  the  first 
proposal  of  exchange,  because  the  timber  had 
been  sold;    that  the  original  contract  bad 
been  In  his  office,  though  lost,  since  Its  ex- 
ecution, and  that  no  change  had  been  made 
in  it;   that,  during  the  time  he  was  search- 
ing for  the  contract,  he  told  Mr.  Bloodwortn 
he  did,  not  remember  how  long  the  timber 
contract  would  run ;  that  be  found  the  con- 
tract when  Bloodwortn  and  Bates  were  pres- 
ent, in  a  pigeonhole  to  his  desk,  after  hav- 
ing made  a  diligent  search ;  that  he  had  no 
interest  In  the  result  of  the  case. 

It  is  contended  that  the  finding  of  the 
chancellor  to  the  effect  that  appellant  pur- 
chased the  lands  with  full  knowledge  of  the 
existence  of  a  timber  contract  expiring  March 
1,  1920,  was  contrary  to  the  weight  of  the 
evidence.  Both  Schenck  and  Trotter  gave 
positive  testimony  that  the  clause,  "subject 
to  a  timber  contract  expiring  March  1,  1920," 
was  in  the  contract  when  signed.  Trotter 
testified  that  Schenck  made  him  a  copy. 
which  he  compared  with  the  original,  and 
that  he  retained  the  copy  which  Included  the 
clause.  The  clause  was  in  the  copy  produced 
by  him  and  attached  to  his  deposition.  The 
clause  was  also  In  the  original  contract  pro- 
duced by  Schenck  and  attached  to  his  depo- 
sition. Schenck  testified  that  the  clause  was 
in  the  contract  when  signed.  Both  testified 
that  appellant's  broker  was  Informed  from 
the  beginning  that  the  timber  had  been  sold, 
and  that  was  one  reason  appellant's  broker 
required  an  additional  cash  payment  of 
$10,000  to  be  made  to  appellant 

Bates,  appellant's  broker,  was  quite  posi- 
tive that  no  such  clause  was  in  the  contract 
when  signed,  else,  he  says,  he  would  have 
challenged  It  He  said  he  was  led  to  believe, 
from  the  abstract  and  the  opinion  of  Trot- 
ter's attorney,  as  well  as  his  own,  that  the 
timber  contract  referred  to  by  Trotter  as  be- 
ing out  against  the  land  was  the  timber  con- 
tract executed  by  Minta  L.  Scott  to  appellee 
Day,  the  expiration  of  which  was  December 
6,  1918.    It  is  suggested  by  learned  counsel 
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for  appellant  that  there  are  circumstances 
in  the  evidence  challenging  the  truth  of 
Schenck's  and  Trotter's  statements  and 
lending  credence  to  the  statement  of  Bates. 

The  suggestion  Is  made  that  the  clause 
was  inserted  with  pen  and  ink,  while  other 
entries  were  made  with  the  typewriter.  An 
inspection  of  the  contract  shows  there  are 
entries  not  challenged  also  made  In  the  same 
color  of  ink  and  in  the  same  handwriting  of 
the  clause  in  question.  So,  it  cannot  be 
well  argued  that  the  clause  was  Inserted 
after  the  contract  was  signed  because  enter- 
ed with  pen  and  Ink.  The  argument  would 
likewise  exclude  all  other  entries  and  chang- 
es made  in  pen  and  ink  not  challenged.  The 
suggestion  is  also  made  that  because  Schenck 
did  not  produce  the  contract  before  the 
statement  made  by  Mr.  Bloodworth  to  the 
effect  that  he  bad  seen  a'  copy  of  it  the  day 
before  in  possession  of  Trotter,  which  con- 
tained the  clause,  but  did  produce  the  orig- 
inal contract  immediately  thereafter,  is  a 
circumstance  tending  to  reflect  upon  Mr. 
Schenck's  testimony.  We  are  unable  to  draw 
any  inference  from  the  circumstance  tend- 
ing to  show  that  Schenck  testified  falsely 
in  regard  to  the  clause  being  in  the  contract 
when  signed. 

The  suggestion  is  also  made  that  the  state- 
ments of  Trotter  and  Schenck  should  be  dis- 
regarded because  Trotter  told  Day  the  ex- 
tension of  the  timber  contract  had  been  in- 
corporated in  his  deeds  to  appellant,  which 
was  not  true.  Trotter,  we  think,  sufficiently 
explains  this  incorrect  statement  by  saying 
that  he  directed  Schenck  to  incorporate  the 
clause  in  the  deeds  and  thought  he  had  done 
so  until  after  this  suit  was  instituted. 

[3]  It  is  also  suggested  by  appellant  that 
If  a  comparison  of  Trotter's  signature  on  the 
extension  contract,  which  was  dated  back  to 
June  30,  1917,  is  made  with  the  signature  to 
the  letters  written  prior  to  the  execution  of 
his  contract  of  sale  to  appellant,  it  will  ap- 
pear that  the  extension  contract  was  not  re- 
duced to  writing  until  after  Trotter's  arm 
was  broken  in  the  spring  of  1918.  If  not 
signed  until  the  spring  of  1918,  it  necessarily 
shows  that  the  timber  extension  contract 
was  reduced  to  writing  after  Trotter  sold  the 
land  to  appellant.  Day  testified  that  it  was 
reduced  to  writing  before  Trotter  sold  and 
conveyed  the  lands  to  appellant,  and  such 
also  is  the  effect  of  Trotter's  evidence.  We 
are  of  opinion,  however,  from  a  reading  of 
the  whole  evidence,  that  Trotter  extended 
appellant's  timber  contract  to  March  1,  1920, 
before  he  made  the  sale  to  appellant,  irre- 
spective of  when  it  was  reduced  to  writing. 
Appellant  is  in  no  position  to  question  the 
form  of  the  timber  extension  contract  If  he 
had  notice  of  it  and  bought  subject  to  it. 
The  gist  of  his  action  is  that  he  was  an  in- 
nocent purchaser  of  the  lands  without  no- 
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tics  of  appellee's  equities.  We  think  the 
finding  of  the  chancellor,  to  the  effect  that 
the  clause  \?as  in  the  original  contract  at 
the  time  it  was  signed,  is  supported  by  the 
weight  of  the  evidence.  At  least,  after  a 
careful  reading  of  the  whole  evidence,  we 
cannot  say  that  the  finding  and  decree  of 
the  chancellor  are  contrary  to  the  clear  pre- 
ponderance of  the  evidence. 
The  decree  is  therefore  affirmed. 


SORRELS  et  al  v.  MARBLE  et  si    (No.  194.) 

(Supreme  Court  of  Arkansas.     Feb.  23,  1920.) 

Specific  pebtokuance  «=>101— Defaults  in 
paying  pubchabk  prick  waived. 
A  purchaser's  failure  to  promptly  pay  pur- 
chase price  installments  was  waived,  where  the 
vendor  permitted  him  to  remain  in  possession, 
pay  installments  and  taxes,  and  the  vendor's 
heirs,  after  learning  of  the  situation,  insisted 
on  a  new  contract  of  sale  at  a  considerably 
higher  price  instead  of  insisting  upon  perform- 
ance of  the  original  contract. 

Appeal  from  Columbia  Chancery  Court; 
Jas.  M.  Barker,  Chancellor. 

Suit  by  Mrs.  Emerson  Sorrels  and  others 
against  J.  M.  Marble  and  others.  Decree  on 
cross-complaint  for  specific  performance  of  a 
contract,  and  plaintiffs  appeal.    Affirmed. 

Stevens  &  Stevens,  of  Magnolia,  for  appel- 
lants. 

McKay  6  Smith,  of  Magnolia,  for  appel- 
lees. 

McCULLOCH,  O.  J.  The  decree  appealed 
from  compels  the  specific  performance  of  a 
written  contract  for  the  sale  of  a  40-acre 
tract  of  land  In  Columbia  county.  The  con- 
tract was  entered  into  In  the  year  1902  be- 
tween B.  L.  Emerson,  the  ancestor  of  appel- 
lants, who  was  the  owner  of  the  land,  and 
J.  M.  Marble,  the  husband  and  father  of  ap- 
pellees. The  price  specified  in  the  contract 
was  the  sum  of  $60,  payable  In  three  install- 
ments, evidenced  by  promissory  notes  bear- 
ing Interest  at  the  rate  of  10  per  centum  per 
annum  from  date  until  paid.  The  contract 
provided,  in  substance,  that  upon  failure  of 
Marble  to  make  either  of  the  payments  when 
due  all  previous  payments  should  be  forfeit- 
ed to  Emerson,  and  that  "the  relation  of  land- 
lord and  tenant  shall  arise  between  the  par- 
ties hereto,  for  one  year,  from  January  1, 
immediately  preceding  the  date  of  default." 

J.  M.  Marble  took  possession  of  the  land 
under  the  contract  and  built  a  four-room  log 
house  thereon,  and  occupied  the  land  as  a 
home  until  his  death,  which  occurred  in  the 
year  1913.  Marble  left  a  widow  and  three 
children,  two  of  whom  are  adults  and  one  is 
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an  Infant  They  are  the  appellees  In  this 
case.  Mr.  Emerson  died  March  23,  1910, 
leaving  his  two  daughters,  one*  of  whom  Is 
the  appellant,  Mrs.  Sorrels.  J.  M.  Marble 
made  four  different  payments  to  Mr.  Emerson 
on  the  purchase  price  of  the  land,  which  pay- 
ments were  Indorsed  as  credits  on  the  copy 
of  the  contract  which  Marble  held  in  his  pos- 
session. The  payments  were  as  follows:  $7, 
January  8,  1903;  $8,  April  6, 1906;  $2,  April 
1,  1907;  and  $32,  date  not  stated.  Marble 
also  paid  the  taxes  on  the  land  from  the  date 
of  the  contract  up  to  the  time  of  his  death, 
and  his  widow  paid  taxes  after  her  husband's 
death  up  to  and  Including  the  year  1917. 

Appellant,  Mrs.  Sorrels,  took  charge  of  her 
father's  business,  which  was  extensive,  after 
the  latter's  death,  and  undertook  to  collect 
the  outstanding  notes  and  accounts.  She 
found  on  her  father's  books  the  account 
against  Marble  and  mailed  a  statement  for 
the  amount  of  balance  due  the  same  as  other 
accounts,  but  she  testified  that  she  did  not 
know!  at  (that  time  that  it  represented  the  pur- 
chase price  of  the  land.  She  did  not  know 
anything  about  the  tract  of  land  until  some 
time  during  the  year  1915,  when  application 
was  made  to  her  by  another  person  to  buy  it 
She  then  sent  her  husband  out  to  see  appel- 
lees about  the  land.  Later  she  found  among 
her  father's  papers  the  Marble  notes  and  the 
contract,  with  an  Indorsement  on  the  con- 
tract In  the  handwriting  of  Mr.  Emerson 
showing  that  it  had  been  canceled.  She  de- 
stroyed the  notes,  but  preserved  the  contract 
After  the  discovery  of  the  above-recited  facts 
Mrs.  Sorrels  proposed  to  the  widow  of  J.  M. 
Marble  a  new  contract  for  the  sale  of  the 
land  at  a  price  of  $800,  payable  $100  cash 
and  the  balance  in  installments.  This  pro- 
posal seems  to  have  been  considered  to  some 
extent  by  the  widow,  but  the  offer  was  finally 
declined,  and  appellants  brought  this  suit  for 
possession. 

Appellees  filed  a  cross-complaint,  setting  up 
the  contract  and  possession  thereunder,  and 
prayed  for  specific  performance.  The  court 
found  that  there  was  a  balance  of  $40.08  due 
on  the  price  of  the  land  under  the  contract 
with  Marble,  including  interest  to  date,  and 
decreed  performance  of  the  contract  on  pay- 
ment of  this  amount  which  appellees  offered 
to  pay. 

The  contract  was  not  strictly  performed  by 
Marble  or  appellees  as  successors  to  his 
rights,  but  we  are  of  the  opinion  that  there 
was  a  waiver  of  the  forfeiture  by  Mr.  Emer- 
son in  permitting  Marble  to  remain  in  posses- 
sion and  make  payments  on  the  purchase 
price  and  pay  the  taxes.  Hanson  v.  Brown, 
213  S.  W.  12.  This  waiver  continued  in  force 
the  rights  of  appellees  until  the  discovery  by 
Mrs.  Sorrels  of  the  right  of  the  Emerson  heirs 
to  declare  a  forfeiture  and  demand  posses- 


sion. If  appellants  had  at  that  time  Insisted 
on  performance  of  the  contract  they  could 
have  declared  a  forfeiture  upon  further  de- 
fault but  instead  of  standing  upon  the  terms 
of  the  contract  they  insisted  upon  a  new 
contract  of  sale  at  a  considerably  higher 
price.  In  other  words,  they  gave  appellees 
no  opportunity  at  that  time  to  perform  the 
contract  Appellees  rejected  the  new  offer, 
and  this  suit  was  then  commenced. 

The  chancellor  was  therefore  correct  in 
holding  that  the  prior  defaults  in  the  pur- 
chase price  had  been  waived,  and  that  appel- 
lees were  entitled  to  a  deed  on  the  payment 
of  the  balance  of  the  purchase  price. 

Decree  affirmed. 


HINES,  Director  General  of  Railroads,  T. 
MORGAN.    (No.  188.) 

(Supreme  Court  of  Arkansas.    Feb.  16,  1920.) 

1.  Cabriers  9=3228(5) — Evidence  warranted 
finding  that  mules  ate  on»  anothxb's 
manes  and  tails  on  oabbikb's  failure  to 
duly  feed. 

In  an  action  by  a  shipper  for  loos  on  * 
shipment  of  mules,  evidence  held  to  warrant* 
finding  that  the  unimala,  which  were  confined  in 
cars  without  food  or  water  for  more  than  40 
hours,  ate  off  one  another's  manes  and  tails 
because  of  hunger. 

2.  Cabrdxbs  «=»228(5)— It  is  duty  of  carbikb 
to  feed  and  water  stock  in  transit. 

Under  Act  Cong.  June  29,  1906  (U.  & 
Comp.  St  U  8651-8654),  it  is  the  doty  of  in- 
terstate camera  of  live  stock,  such  as  mules, 
to  feed  and  water  the  same  at  periods  of  28 
consecutive  hours,  which  may  be  extended  to 
36  hours  at  the  request  of  the  shipper,  and 
where  the  carrier  failed  to  feed  and  water 
stock,  and  gave  the  shipper  no  opportunity  until 
after  the  animals  had  been  confined  for  more 
than  40  hours,  such  fact  was  evidence  of  the 
carrier's  negligence  on  which  a  recovery  for  in- 
juries to  the  animals,  which  ate  off  one  another's 
tails  and  manes  because  of  hunger,  might  be 
based. 

3.  Carriers  «=»217(1)— Failure  of  bhippm 
to  place  chemicals  on  tails  and  mahk 
of  mules  not  negligence. 

In  an  action  by  a  shipper  of  mules  which 
ate  off  one  another's  tails  and  manes,  the  ani- 
mals being  confined  for  more  than  40  hours 
without  food,  etc.,  held,  that  the  failure  of  the 
shipper  to  place  chemicals  on  the  animals' 
manes  and  tails  was  not  negligence  as  a  matter 
of  law;  there  being  no  such  universal  practice 
as  to  make  it  a  custom  and  the  carrier  not 
requiring  such  treatment 

4.  Appeal  and  error  4t=>1064(2)— Instruc- 
tions NOT  BAD  AS  ASSUMING  DUTY  OF  CAR- 
RIER TO  CARE  FOR  LIVE  STOCK. 

In  an  action  by  a  shipper  against  a  carrier 
of  live  stock  which  kept  the  animals  confined 
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without  food  or  water  for  more  than  36  hoars, 
although  it  -was  the  carrier's  duty,  under  Act 
Cong.  June  29,  1906  (TJ.  S.  Comp.  St  if  8651- 
8654),  to  onload,  feed,  and  water  the  animals, 
the  shipment  being  an  interstate  one,  an  in- 
struction in  effect  assuming  that  it  was  the  duty 
of  the  carrier  to  feed  and  care  for  the  stock 
is  not  prejudicial,  and  the  carrier  cannot  com- 
plain, particularly  where  the  assumption  was 
on  the  condition  that  the  carrier  would  not  be 
liable  in  event  the  shipper  who  accompanied  the 
animals  was  himself  negligent 

C.  Carriers    «3=>229(2)  —  Depreciation    in 

MARKET  VALUE  IB  MEASURE  OF  DAMAGES  TO 
MtTIJCS  WHOSE  MANES  AND  TAILS  WERE  EAT- 
IR    OFF. 

In  an  action  by  a  shipper  of  mules  for  dam- 
ages, the  animals  having  eaten  off  one  another's 
tails  and  manes  because  confined  for  an  ex- 
cessive period,  the  measure  of  damages  is  the 
depredation  in  market  value  because  of  the 
loss  of  tails  and  manes,  and  recovery  cannot 
be  defeated  on  the  ground  that  the  animals  were 
as  capable  of  work  as  before. 

Appeal  from  Circuit  Court,  Ouachita 
County ;  Chas.  W.  Smith,  Judge. 

Action  by  J.  B.  Morgan  against  Walker  D. 
Hlnes,  Director  General  of  Railroads.  From 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

E.  B.  Kinsworthy  and  W.  R.  Donham,  both 
of  Little  Bock,  for  appellant 
Powell  ft  Smead,  of  Camden,  for  appellee. 

HUMPHREYS,  J.  This  suit  was  Instituted 
by  appellee  against  appellant  in  the  Ouachita 
circuit .  court  to  recover  $405  as  damages, 
caused  by  the  alleged  negligence  of  appellant 
to  feed  and  water  a  mixed  shipment  of  mules 
and  horses.  Omitting  caption  and  signa- 
ture, the  complaint  is  as  follows: 

"Comes  the  plaintiff,  J.  B.  Morgan,  and  for 
his  cause  of  action  against  the  defendant  Mis- 
souri Pacific  Railway  Company,   states: 

"Hat  the  defendant  is  a  corporation  engaged 
In  the  business  of  a  common  carrier  by  railway 
in  this  state,  and  that  as  such  it  entered  into 
a  contract  with  plaintiff,  in  writing,  by  which 
it  undertook  to  transport  for  him,  consigned  to 
himself,  a  carload  of  mules  and  horses  from 
Iola,  Kan.,  to  Stephens,  Ark.,  and  that  .said 
males  and  horses  were  delivered  to  defendant 
by  plaintiff  in  good  condition  and  were  ac- 
cepted by  it  for  such  shipment  on  Thursday, 
the  6th  day  ol  December,  1917.  That  said 
shipment  consisted  of  22  mules  and  5  horses. 
A  copy  of  said  contract  is  filed  herewith,  marked 
Exhibit  A,  and  plaintiff  asks  that  same  be  taken 
as  a  part  of  this  complaint  That  in  the  course 
of  shipment  said  carload  of  mules  and  horses 
reached  Van  Bnren,  Ark.,  at  4:30  a.  m.,  on 
Saturday,  December  8,  1917,  and  were  unloaded 
at  Van  Buren,  Ark.,  at  10:18  a.  m.,  on  said 
December  8,  1917,  making  41  hours  which  said 
mules  and  horses  were  continuously  kept  in  said 
car.  That  during  said  time  said  horses  and 
mules  were  kept  in  said  car  defendant  negligent- 
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ly  failed  and  refused  to  either  feed  or  water  said 
stock,  and  aa  a  result  said  stock  became  so 
nearly  starved  that  all  of  them  had  their  tails 
and  manes  entirely  eaten  off  by  each  other. 
That  by  reason  of  the  negligence  aforesaid  the 
general  condition  of  all  of  said  stock  was  great- 
ly impaired.  That  by  reason  of  the  impaired 
condition  of  said  stock,  and  the  loss  of  their 
tails  as  aforesaid,  the  market  value  of  said 
stock  was  reduced  1405,  and  plaintiff  has  been 
damaged  in  that  sum.  That  said  damage  was 
the  result  of  the  negligence  of  the  defendant 
as  aforesaid.  That  said  stock  was  delivered 
to  plaintiff  at  Stephens,  Ark.,  on  December 
13,  1917*,  damaged  as  above  stated. 

"Wherefore,  plaintiff  prays  judgment  against 
the  defendant  in  the  sum  of  $405,  for  costs 
herein  and  all  proper  relief." 

Appellant  filed  answer,  denying  each  mate- 
rial allegation  In  the  complaint  and,  by  way 
of  further  defense,  alleged  that  the  damage, 
if  any,  resulted  to  the  stock  on 'account  of  ap- 
pellee's own  negligence  In  falling  to  put  some 
sort  of  chemical  on  the  tails  of  the  animals 
to  prevent  them  from  gnawing  or  eating  the 
hair  off  of  each  other's  tails. 

The  cause  was  submitted  to  a  Jury  upon 
the  pleadings,  evidence,  and  instructions  of 
the  court  upon  which  a  verdict  was  returned 
and  judgment  rendered  against  appellant  in' 
the  sum  of  $405  as  damages.  From  that  judg- 
ment an  appeal  has  been  duly  prosecuted  to 
this  court. 

The  undisputed  evidence  disclosed  that  ap- 
pellee shipped  a  car  consisting  of  22  mules 
and  5  horses  from  Iola,  Kan.,  to  Stephens, 
Ark.,  on  the  6th  day  of  December,  1917;  that 
the  stock  were  in  good  condition  when  re- 
ceived for  shipment;  that  the  mules  and 
horses  were  continuously  kept  in  the  car  for 
41  hours  without  being  fed  or  watered,  or 
stopping  and  removed  from  the  car  for  that 
purpose;  that  at  the  time  the  shipment  reach- 
ed Van  Buren,  Ark.,  the  mules  and  horses 
had  been  in  the  car  continuously  without  food 
or  water  for  over  36  hours;  that  they  ar- 
rived at  Van  Buren  at  4:30  a.  m.,  December 
8,  1917,  and,  although  being  requested  to  do 
so,  appellant  failed  to  unload  them  until 
10:18  a.  m.  of  said  date;  that  the  contract  of 
shipment  contained  a  clause  relieving  appel- 
lant from  feeding,  watering,  or  removing  the 
stock  for  that  purpose  within  36  hours  from 
the  date  of  shipment;  that  appellee  accom- 
panied the  shipment  from  Iola,  Kan.,  to  Van 
Buren. 

The  evidence  on  behalf  of  appellee  tended 
to  show  that  after  the  arrival  of  the  ship- 
ment at  Van  Buren,  and  after  36  hours  from 
the  time  the  stock  were  received  for  shipment 
at  Iola,  and  before  they  were  unloaded  to  be 
fed  and  watered^  their  tails  and  manes  were 
entirely  eaten  off  by  each  other  on  accojint  of 
their  starved  condition;  that  appellee  lost 
from  $15  to  $25  per  head  in  the  sale  of  the 
stock,  because  the  hair  on  their  tails  and 
manes  had  been  eaten  off;   that  it  was  not 
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the  general  custom  to  place  chemicals  upon 
the  tails  and  manes  of  animals  to  keep  them 
from  eating  the  hair  on  the  tails  and  manes 
of  each  other. 

The  testimony  on  behalf  of  appellant  tend- 
ed to  show  that  it  was  the  custom,  especially 
in  the  West,  for  shippers  to  apply  chemicals 
to  prevent  stock  of  this  character  from  eating 
the  hair  off  the  tails  and  manes  of  each  other, 
on  account  of  their  Inherent  vices  or  propen- 
sities; that  chemicals  had  not  been  applied 
to  the  tails  and  manes  of  the  horses  and 
mules  constituting  this  particular  shipment. 

[1-3]  It  is  contended  by  appellant  that 
there  Is  no  substantial  evidence  to  support 
the  finding  of  the  Jury  that  the  Injury  re- 
sulted to  the  mules  on  account  of  hunger  or 
because  they  were  kept  in  the  car  more  than 
36  hours  continuously  after  the  date  of  ship- 
ment, or  that  the  Injury  occurred  after  the 
36-hour  period.  Appellee  testified  that  he 
saw  the  stock  between  9  and  10  o'clock,  after 
the  expiration  of  the  36-hour  period,  at  Van 
Buren,  and  that  their  tails  and  manes  were 
eaten  off  at  that  place  by  each  other  on 
account  of  their  hunger  or  starved  condition. 
This  was  substantial  evidence  tending  to 
show  that  the  tails  and  manes  of  the  animals 
.were  eaten  off  by  each  other  on  account  of 
hunger,  resulting  from  being  kept  in  the  car 
continuously  for  more  than  36  hours  without 
feed  or  water.  But  It  is  suggested  that  there 
Is  no  evidence  tending  to  show  that  It  was  the 
duty  of  appellant  to  feed  and  water  the  stock, 
and  therefore  a  failure  to  do  so  did  not  tend 
to  show  any  negligence  on  its  part  On  in- 
terstate shipments  it  is  made  the  duty  of  car- 
riers to  unload  stock  of  this  character  at 
periods  of  28  consecutive  hours  and  to  place 
them  In  properly  kept  pens  for  rest,  water, 
and  feeding  for  a  period  of  at  least  5  con- 
secutive hours,  unless  prevented  by  storm  or 
by  other  accidental  or  unavoidable  cause 
which  cannot  be  anticipated  or  avoided  by 
the  exercise  of  due  diligence  and  foresight, 
provided  the  28-hour  period  of  time  may  be 
extended  to  a  period  of  36  hours  if  written 
request  of  the  owner  of  the  shipment  shall 
be  made  separate  and  apart  from  the  printed 
bill  of  lading,  and  also  made  the  duty  of  the 
carrier,  in  default  of  the  owner  doing  so,  to 
properly  feed  and  water  the  stock  during  the 
rest  period.  A  heavy  penalty  is  imposed  upon 
carriers  for  noncompliance  with  the  federal 
act  Fed.  St  Ann.  Supp.  1909,  pp.  43,  44,  and 
45  (U.  S.  Comp.  St.  f!  8651-8654).  Proof  that 
a  carrier  has  failed  to  comply  with  this  law 
Is  certainly  evidence  of  a  substantial  nature 
tending  to  show  negligence  on  its  part  Such 
proof  was  made  in  the  instant  case.  It  is 
true  the  shipper  in  the  instant  case  accom- 
panied the  shipment  but  the  first  opportunity 
accorded  him  to  feed  and  water  the  stock  was 
after  they  had  been  continuously  aboard  the 
car  for  41  hours.  It  cannot  be  said  the  un- 
disputed evidence  showed  it  was  the  duty  of 
appellee  to  place  chemicals  upon  the  tails  and 


manes  of  the  animals,  and  because  of  his  fail- 
ure to  do  bo  was  guilty  of  negligence.  The 
evidence  tended  to  show  it  was  not  a  uni- 
versal practice,  so  much  so  as  to  make  It  a 
custom,  and  not  so  necessary  that  the  nil- 
road  Itself  exacted  audi  treatment  of  ship- 
pers before  receiving  stock  for  shipment 
Neither  can  It  be  said  that  the  undisputed 
evidence  showed  that  appellee  was  guilty  of 
negligence  himself  for  failure  to  feed  and 
water  the  stock  at  the  expiration  of  the  36- 
hour  period,  because  it  appears  that  no  op- 
portunity was  accorded  him  to  do  so  until 
the  stock  had  been  continuously  confined  In 
the  car  for  41  hours.  There  is  therefore  sub- 
stantial evidence  to  support  every  material 
allegation  necessary  to  a  recovery,  and  for 
that  reason  the  court  was  correct  In  refusing 
to  give  appellant's  requested  peremptory  in- 
struction. 

[4]  Appellant  insists  that  the  court  com- 
mitted reversible  error  in  giving  Instruction 
No.  1,  which  Is  as  follows: 

"You  are  instructed  that  if  you  find  from  the 
evidence  in  this  case  that  the  plaintiff  delivered 
to  the  defendant  the  carload  of  mules  and  horses 
referred  to  in  the  complaint  and  that  on  ac- 
count of  the  negligence  of  the  defendant  in  fail- 
ing to  feed  and  care  for  said  stock,  which  oc- 
curred more  than  36  hours  after  delivery  to 
the  defendant  of  said  stock,  and  that  the  same 
were  damaged  in  the  manner  complained  of, 
you  will  find  for  the  plaintiff,  unless  it  be  shown 
by  the  evidence  that  the  plaintiff  was  himself 
guilty  of  negligence  in  the  handling  of  said 
stock,  which  contributed  to  cause  the  damage  of 
which  he  complains." 

It  is  said  that  this  instruction  in  effect  as- 
sumed that  It  was  the  duty  of  appellant  to 
feed  and  care  for  the  stock  and  that  it  wag 
negligent  in  failing  to  do  so.  If  the  instruc- 
tion made  the  assumption,  it  was  upon  condi- 
tion that  it  would  not  be  responsible  In  the 
event  appellee  was  himself  negligent  In  not 
caring  for  the  stock.  The  law  imposed  the 
absolute  duty  to  feed  and  water  the  stock  at 
the  expiration  of  the  36-hour  release  period 
upon  appellant,  irrespective  of  any  contract 
with  the  appellee  shifting  the  duty.  Certain- 
ly it  cannot  complain  of  the  conditional  as- 
sumption If  it  failed  to  afford  appellee  the 
opportunity  to  feed  and  water  the  stock  at 
the  expiration  of  the  release  period.  There 
was  ample  evidence  tq  sustain  a  finding  by 
the  Jury  that  no  opportunity  was  afforded 
him  to  feed  until  5  hours  after  the  time  limit 
had  expired.  No  prejudice  therefore  could 
result  to  appellant  if  the  Instruction  did  as- 
sume that  it  was  appellant's  duty  to  feed 
and  water  the  stock  at  the  expiration  of  56 
hours. 

[8]  Appellant  insists  that  no  damage  was 
established'  because  the  proof  showed  that  the 
mules  could  do  as  much  work  after  their 
manes  and  tails  had  been  eaten  off  as  before 
This  Is  not  the  test.  The  test  is:  Did  the 
injury  to  the  manes  and  tails  of  the  animals 
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decrease  their  market  value?  The  undisput- 
ed evidence  in  this  case  showed  that  animals 
with  manes  and  tails  eaten  off  are  not  worth 
as  much  in  the  market  as  if  they  had  their 
manes  and  tails. 

No  error  appearing  In  the  record,  the  judg- 
ment is  affirmed. 


NUTT   v.   SECURITY   LIFE   INS.   OO.   OF 
AMERICA.    (No.  142.) 

(Supreme  Court  of  Arkansas.     Jan.  26,  1920. 
Rehearing  Denied  March  12,  1920.) 

Insukance  €=>515— Extent  of  exemption 
fb0m  liability  upon  death  while  '"en- 
gaged in  ioutabt  sebvice  in  time  ox  wab" 

STATED. 

Life  policy,  making  insurer  liable  for  only 
reserve  of  policy  upon  death  of  insured  while 
"engaged"  in  "military  service  in  time  of  war" 
without  a  permit,  did  not  exempt  insurer  from 
liability  upon  death  of  insured  of  influenza 
in  a  base  hospital  in  army  camp  in  the  United 
State,  while  a  private  in  the  United  States 
army,  such  exempting  covering  only  death  prox- 
imately caused  by  war  activities. 

McCulloch,  O.  J.,  and  Smith,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Dallas  County ; 
Turner  Butler,  Judge. 

Suit  by  B.  T.  Nutt,  administrator,  against 
the  Security  Life  Insurance  Company  of 
America.  From  judgment  giving  him  insuf- 
ficient relief,  plaintiff  appeals.  Reversed  and 
remanded,  with  directions. 

T.  D.  Wynne,  of  Fordyce,  for  appellant. 
T.  E.  Helm,  of  Little  Bock,  for  appellee. 

HUMPHREYS,  J.  Appellant,  administra- 
tor of  the  estate  of  Beulah  B.  Forehand,  in- 
stituted suit  against  appellee  in  the  Dallas 
circuit  court  to  recover  $2,000,  the  face  value 
of  insurance  policy  No.  34,304,  Issued  to  Jesse 
M.  Forehand  on  the  first  day  of  March, 
1917,  by  appellee,  In  which  Beulah  B.  Fore- 
hand was  named  as  the  beneficiary.  The 
policy  was  made  the  basis  of  the  suit.  In 
addition  to  setting  out  the  policy,  it  was 
alleged  in  the  complaint  that  during  the 
life  of  the  policy,  Jesse  M.  Forehand 'died, 
that  due  proof  of  the  death  of  the  insured 
was  made  to  the  appellee,  and  that  appellee 
had  refused,  contrary  to  its  obligation,  to 
pay  appellant,  the  representative  of  the  as- 
sured, the  amount  due  under  the  terms  of  the 
policy. 

Appellee  filed  answer,  claiming  exemption 
from  liability  under  the  following  clause  In 
the  policy: 

"This  policy  shall  be  incontestable  after  one 
year  after  its  date  except  for  nonpayment  of 
premiums  and  except  for  naval  or  military  serv- 
ice in  time  of  war  'without  permit,  which  are 
risks  not  assumed  by  this  company:    provided 


that  in  case  of  the  death  of  the  insured  while 
engaged  in  such  service  without  a  permit,  the 
amount  payable  hereunder  shall  be  the  reserve 
of  the  policy  at  date  of  death." 

The  clause  was  submitted  to  the  court, 
sitting  as  a  jury  upon  the  pleadings,  the  ap- 
plication for  the  policy,  the  policy,  proof  of 
death,  and  the  following  agreed  statement 
of  facta: 

"(1)  That  upon  written  application  of  Jesse 
M.  Forehand  there  was  issued  by  the  defend- 
ant company,  March  1,  1917,  its  policy  No.  37,- 
304,  insuring  the  life  of  the  said  Jesse  M.  Fore- 
hand in  the  amount  of  $2,000,  subject  to  the 
terms  and  conditions  of  said  policy,  and  that 
said  policy  provided  for  an  annual  premium 
of  $68.26,  which  was  paid  by  the  said  Forehand, 
and  that  sufficient  proof  of  death  was  filed, 
except  as  to  securing  permit  to  enter  military 
service  and  as  to  amount  due  under  the  policy, 
which  is  $61.44. 

"(2)  That  in  said  policy  of  insurance  issued 
by  the  defendant  on  the  life  of  the  said  Jesse 
M.  Forehand,  among  others,  is  the  following 
provision:  This  policy  shall  be  incontestable 
after  one  year  from  its  date,  except  for  nonpay- 
ment of  premiums  and  except  for  naval  or  mili- 
tary service  in  time  of  war  without  a  permit, 
which  are  risks  not  assumed  by  the  company; 
provided  that,  in  case  of  the  death  of  the  insur- 
ed while  engaged  in  such  service  without  a  per- 
mit, the  amount  payable  hereunder  shall  be 
the  reserve  on  the  policy  at  date  of  death.  All 
statements  made  by  the  insured  shall,  in  the 
absence  of  fraud,  be  deemed  representations  and 
not  warranties,  and  no  such  statement  shall 
void  this  policy  unless  it  is  contained  in  the 
application  therefor.' 

"(3)  That  after  said  policy  was  issued  and 
while  the  same  was  in  effect,  with  all  of  its 
terms  and  conditions,  the  said  Jesse  M.  Fore- 
hand entered,  and  until  and  at  the  time  of  his 
death  was  engaged  in  the  military  service  of  the 
United  States  government  of  America  as  a  pri- 
vate in  the  army  of  the  said  United  States  of 
America.  That  at  and  during  the  time  the  said 
Forehand  entered  and  remained  in  said  service 
as  aforesaid  a  state  of  war  existed  between 
the  said  United  States  of  America  and  the  Im- 
perial German  government.' 

"(4)  That  at  no  time  before  he  entered,  or 
while  he  Was  engaged  in  the  said  military  serv- 
ice of  the  said  United  States  of  America,  dur- 
ing said  state  of  war,  did  the  said  Jesse  M. 
Forehand  apply  for,  nor  was  there  issued  to 
him  by  the  defendant,  a  permit  to  engage  in 
said  service  in  said  time  of  war  in  accordance 
with  the  provisions  of  said  policy  referred  to  in 
the  paragraph  hereinbefore  numbered  2. 

"(5)  That  the  said  Jesse  M.  Forehand  died 
of  influenza  October  12,  1918,  in  the  base  hos- 
pital at  Camp  Pike,  Ark.,  while  engaged  in  said 
military  service  of  the  United  States  of  Amer- 
ica as  a  private  in  the  army  of  Bald  United 
States  of  America,  without  a  permit  as  afore- 
said, and  while  said  state  of  war  existed  be- 
tween said  United  States  of  America  and  the 
Imperial  German  government." 

The  court  found  appellee  liable  for  $51.- 
44,  the  reserve  value,  but  not  liable  for  the 
face  value  of  the  policy,  and,  In  accordance 
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with  the  findings,  rendered  Judgment  against 
appellee  for  $51.44,  with  costs,  and  dismissed 
appellant's  complaint  for  the  face  value  of 
the  policy.  From  the  Judgment  an  appeal 
has  been  duly  prosecuted  to  this  court 

It  is  Insisted  that  the  court  erred  In 
construing  the  war  exemption  provision  in 
the  policy  as  meaning  the  death  of  the  in- 
sured during  the  time  he  was  in  the  army, 
instead  of  construing  it  to  mean  the  death 
of  the  insured  resulting  from  war  activities. 
The  war  exemption  provision,  when  read  in 
entirety,  relates  to  death  proximately  caused 
by  war.  In  order  to  give  the  proviso  contain- 
ed in  the  provision  a  reasonable  meaning, 
it  Is  necessary  to  restrict  the  risks  not  as- 
sumed by  appellee  insurance  company  while 
the  insured  was  in  military  service  without 
a  permit  to  death  Incidental  to  military  duty. 
The  word  "engaged"  in  the  proviso  furnishes 
the  key  to  a  proper  construction  of  the  pro- 
vision. It  was  so  held  by  this  court  in  the 
Interpretation  of  a  provision  in  an  insur- 
ance policy  quite  similar  to  the  provision 
now  before  us  for  construction,  In  the  recent 
case  of  Benham,  Adm'r,  v.  American  Central 
Life  Ins.  Co.,  217  S.  W.  462,  handed  down 
on  November  24,  1919.  In  that  case,  the 
court  said: 

"The  word  'engaged'  denotes  action.  It  means 
to  take  part  in" 

— and  in  the  same  case  also  said: 

"  'Death  while  engaged  in  military  service  in 
time  of  war*  means  death  while  doing,  perform- 
ing, or  taking  part  in  some  military  service  in 
time  of  war.  That  is  to  Bay,  in  order  to  exempt 
the  company  from  liability  the  death  most  have 
been  caused  while  the  insured  was  doing  some- 
thing connected  with  the  military  service  in 
contradistinction  to  death  while  in  the  service 
due  to  causes  entirely,  or  wholly,  unconnected 
with  such  service." 

While  we  do  not  regard  the  clause  now 
before  us  for  construction  as  containing  any 
ambiguity,  yet  an  additional  reason  in  sup- 
port of  the  conclusion  reached  upon  the  In- 
terpretation of  the  clause  may  be  found  in 
the  fact  that  no  reduction  was  provided  in 
the  policy  of  the  prehiium  during  the  period 
of  enlistment  Had  it  been  the  intention  of 
appellee  Insurance  company  to  relieve  it- 
self from  death  resulting  from  natural  or 
ordinary  causes  during  the  period  of  enlist- 
ment it  would  certainly  have  provided  for 
a  corresponding  reduction  in  the  premium. 
It  la  hardly  supposable  that  the  same  premi- 
um of  $68.26  per  annum  would  have  been 
exacted  to  give  the  insured  protection  to  the 
extent  of  the  reserve  value  of  the  policy 
when  the  reserve  value  was  less  than  the 
annual  premium.  The  fact  that  no  reduction 
was  made  in  the  premium  is  indicative  of 
the  Intent  on  the  part  of  the  company  to 


exempt  itself  from  the  payment  of  the  face 
of  the  policy  under  the  war  exemption  pro- 
vision from  death  caused  by  enhanced  dan- 
ger or  hazard  to  life  Incident  to  war,  and 
not  from  death-  incident  to  causes  for  which 
it  Imposed  and  exacted  a  fixed  annual  premi- 
um. We  think  that  the  construction  of  the 
war  exemption  provision  contained  in  the 
policy  In  the  instant  case  is  ruled  by  the 
case  of  Benham,  Adm'r,  v.  American  Cen- 
tral Life  Ins.  Co.,  supra,  and  not  by  die 
case  of  Miller  v.  Illinois  Bankers'  Life  Ass'n, 
212  S.  W.  310.  The  provision  under  review 
in  the  latter  case  did  not  contain  the  pro- 
viso in  the  provision  under  review  in  the 
instant  case.  To  rule  this  case  by  the  Mill- 
er Case  would,  In  our  judgment  extend  the 
doctrine  announced  therein. 

We  do  not 'think  the  Instant  case  is  dif- 
ferentiated from  the  Benham  Case,  as  sug- 
gested by  appellee,  on  account  of  the  •  fol- 
lowing provision  In  the  agreed  statement  of 
facts: 

"That  after  said  policy  was  issued  and  while 
the  same  was  in  effect  with  all  of  its  terms  and 
conditions,  the  said  Jesse  M.  Forehand  entered, 
and  until  and  at  the  time  of  his  death  was  en- 
gaged in  the  military  service  of  the  government 
of  the  United  States  of  America." 

It  appears  In  the  agreement  of  facts  that 
the  insured  died  of  Influenza  on  October  12, 
1918,  In  the  base  hospital  at  Camp  Pike. 
This  disease  was  a  disease  common  to  sol- 
diers and  civilians  alike,  and  was  not  con- 
fined to  any  particular  locality ;  so  it  is 
apparent  that  it  was  not  intended  by  the 
clause  in  question  to  concede  that  death  re- 
sulted to  the  Insured  from  any  active  serv- 
ice in  the  war.  The  liability  of  appellee 
In  this  case  is  dependent  upon  a  construc- 
tion of  the  war  exemption  clause  in  the  pol- 
icy, and  not  upon  an  agreement  of  facts  by 
the  parties.  The  provision  is  plain  and  un- 
ambiguous. It  only  exempts  the  company 
from  liability  on  the  face  of  the  policy  from 
death  proximately  caused  by  war  activities. 

For  the  error  indicated,  the  Judgment  is 
reversed  and  the  cause  remanded,  with  di- 
rections to  enter  judgment  in  accordance 
with  this  opinion. 

McCULLOCH,  O.  J.  (dissenting).  This 
case  should,  I  think,  be  controlled  ■  by  the 
decision  In  Miller  v.  Illinois  Bankers'  Life 
Association,  212  S.  W.  310.  There  is  no 
sound  distinction  between  the  two  cases. 
The  language  of  the  policy  related  to  the 
status  of  the  Insured,  and  not  to  the  cause 
of  death,  and  meant  that,  If  he  died  dur- 
ing the  period  of  his  military  or  naval  serv- 
ice in  time  of  war,  there  should  be  no 
liability  except  for  the  reserve. 

Mr.  Justice  SMITH  is  of  the  same  opinion. 
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(No.  186.) 
Feb.  16,  1020.) 


Divorce  <S=»186  —  Appeal  from  judgment 

DENYING  DIVORCE  DISMISSED,  WHERE  IN  SUB- 
SEQUENT ACTION  PARTY  NOT  APPEALING  WAS 
GRANTED   DIVORCE. 

Where  judgment  In  a  divorce  suit  in  which 
the  husband  cross-complained  denied  both  par- 
ties relief  without  prejudice  to  a  further  ac- 
tion, and  the  husband  appealed,  but  pending 
the  appeal  the  wife,  in  an  action  subsequently 
begun  in  a  court  having  jurisdiction  over  the 
parties,  was  granted  a  divorce,  the  appeal  will 
be  dismissed;  for,  while  the  pendency  of  the 
appeal  would  have  been  a  bar  to  the  second 
action,  the  husband,  having  allowed  the  same 
to  become  final,  cannot  proceed  with  bis  ap- 
peal. 

Appeal  from  Hot  Spring  Chancery  Court; 
J.  P.  Henderson,  Chancellor. 

Action  for  divorce  by  Irene  Harris  against 
H.  C  Harris,  who  cross-complained.  From  a 
judgment  denying  both  parties  relief,  cross- 
complainant  appeals.    Appeal  dismissed. 

Robert  J.  White,  of  Paris,  for  appellant 
D.  D.  Glover,  of  Malvern,  for  appellee. 


SMITH,  J.  Mrs.  Irene  Harris  brought  this 
suit  in  Hot  Spring  county,  the  county  of  her 
residence,  against  her  husband,  who  resid- 
ed In  Logan  county,  for  divorce.  In  her  com- 
plaint she  asked  a  divorce  on  account  of  cruel 
and  Inlwrnan  conduct  on  the  part  of  her  hus- 
band, rendering  her  condition  as  his  wife 
intolerable,  and  also  alleged  desertion.  She 
asked  the  custody  of  their  Infant  child  and 
an  allowance  for  its  support.  Harris  filed  an 
answer,  denying  the  allegations  of  his  wife's 
complaint,  and  by  way  of  cross-complaint 
alleged  that  his  wife,  without '  cause,  had 
deserted  him,  and  prayed  a  a  divorce  on  that 
account 

The  court  made  no  finding  on  plaintiff's 
allegation  of  intolerable  treatment,  but  did 
find  that  she  was  not  entitled  to  a  divorce 
for  desertion,  for  the  reason  that  the  parties 
had  not  been  separated  for  a  year  at  the  time 
of  filing  the  complaint  The  separation  had 
continued  for  more  than  a  year,  however, 
when  the  cross-complaint  was  filed,  but  re- 
lief was  denied  cross-complainant  for  the 
reason  that  he  was  not  a  resident  of  Hot 
Spring  county,  and  that  the  court,  therefore, 
had  no»  jurisdiction  of  his  cross-complaint. 
Both  the  complaint  and  the  cross-complaint 
were  dismissed,  but  without  prejudice  to  any 
future  action,  which  either  party  might  there- 
after commence. 

The  court,  however,  awarded  the  custody 
of  the  child  to  its  mother,  and  made  an  al- 
lowance of  $12  per  month  against  the  father 
for  its  support  This  action  of  the  court  in 
regard  to  the  custody  of  the  child  and  the 
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allowance  for  Its  support  Is,  of  course,  sub- 
ject to  future  review  In  an  appropriate  ac- 
tion. Harris  concedes  that  the  allowance  Is 
reasonable,  and  makes  no  complaint  against 
it  and  on  account  of  the  tender  age  of  the 
child,  it  being  only  about  a  year  old,  he  does 
not  object  that  its  mother  has  been  awarded 
its  custody,  subject  to  his  right  to  visit  the 
child  at  all  reasonable  times,  a  right  which, 
of  course,  he  has  and  one  not  denied  him  by 
the  decree  below. 

Cross-complainant  has  appealed,  however,- 
from  the  action  of  the  court  below,  refusing 
him  a  divorce,  and  now  insists  that  the  tes- 
timony shows  his  wife  deserted  him  will- 
fully and  without  cause,  and  that  the  deser- 
tion had  continued  for  more  than  one  year 
at  the  time  he  filed  his  cross-complaint  and 
that  the  court  was  in  error  in  dismissing  his 
cross-complaint  for  the  want  of  Jurisdiction. 

It  appears,  however,  from  a  certified  copy 
of  a  decree  rendered  in  a  suit  between  the 
parties  to  this  litigation,  that  upon  the  ren- 
dition of  the  decree  herein  appealed  from 
Mrs.  Harris  brought  another  suit  against  her 
husband,  which  proceeded  to  a  hearing  and 
final  decree,  wherein  she  was  awarded  a 
divorce  and  the  custody  of  the  child  and  an 
allowance  of  $12  per  month  for  its  support, 
which  decree,  in  reference  to  the  custody  of 
the  child  and  allowance  for  its  support,  was 
properly  made  subject  to  the  future  orders 
of  that  court  "or  some  other  court  having 
competent  jurisdiction." 

The  decree  In  this  second  suit  is  conclu- 
sive of  the  rights  of  the  parties  on  this  ap- 
peal. It  is  true  the  pendency  of  -this  appeal 
could  have  been  pleaded  In  bar  of  the  prose- 
cution of  that  suit  but  that  was  not  done. 
This  second  suit  was  apparently  Ignored,  not- 
withstanding the  court  in  which  It  was 
pending  had  Jurisdiction  of  the  parties  and 
of  the  subject-matter,  and  the  issue  now  pre- 
sented to  us  has  been  there  decided.  As  was 
said  in  the  case  of  Church  T.  Gallic,  76  Ark. 
423,  88  S.  W\  976: 


"The  pendency  of  the  Brat  action  might  have 
been  pleaded  in  the  second  suit  in  bar  of  the 
right  to  maintain  the  same,  but  if  not  pleaded^ 
or  if,  after  the  plea  is  amended,  judgment  upon 
the  merits  of  the  controversy  in  the  second  suit 
is  allowed  to  become  final,  it  is  a  bar  to  fur- 
ther prosecution  of  the  first  suit" 

See,  also,  Jenkins  v.  Jenkins,  78  Ark.  388, 
94  S.  W.  46;  Holllngsworth  v.  McAndrew, 
79  Ark.  185,  95  S.  W.  485 ;  Quellmalz  Lbr.  ft 
Mfg.  Co.  v.  Day,  182  Ark.  469,  201  S.  W.  125 ; 
Sallee,  Treas.,  v.  Bank  of  Corning,  134  Ark. 
109,  203  S.  W.  276. 

Having  suffered  a  decree  to  be  rendered 
against  him  In  this  second  bill,  which  Is  de- 
cisive of  the  questions  here  raised,  his  right 
to  prosecute  this  appeal  has,  on  that  account 
ceased,  and  the  same  must  be  dismissed.  It 
is  so  ordered. 
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CASEY  et  aL  v.  CASEY.     (No.  184.) 
(Supreme  Court  of  Arkansas.    Feb.  16,  1920.) 

1.  False  imprisonment  <8=»7(2)  —  Judicial 
offices,  having  jurisdiction,  exempt 
fbom  tta.htt.ttt 

It  is  a  general  role,  applicable  to  all  judi- 
cial officers,  including  justices  of  the  peace, 
that,  where  the  officer  has  jurisdiction  of  the 
person  and  of  the  subject-matter,  he  is  exempt 
'  from  civil  liability  for  false  imprisonment,  so 
long  as  he  acts  within  bis  jurisdiction  and  in 
his  judicial  capacity. 

2.  Banks  and  banking  $s»61— Failure  of 
bank  officers  to  record  transfer  of 
shares  of  stock  not  misdemeanor. 

Kirby's  Dig.  §  860,  as  amended  by  Acts 
1908,  p.  643, -declaring  that  failure  of  the  presi- 
dent or  secretary  of  a  bank  to  comply  with  the 
provisions  of  section  848  to  be  a  misdemeanor, 
does  not  make  the  failure  of  snch  officers  to 
comply  with  section  849,  relating. to  the  trans- 
fer of  stock,  a  misdemeanor,  and  hence  bank 
officials,  who  failed  to  record  a  transfer  of 
stock,  etc.,  are  not  subject  to  criminal  'prosecu- 
tion. 

3.  False  imprisonment  «=>15(2)— Client,  ad- 
vising AGAINST  PROSECUTION,  NOT  LIABLE 
FOR   ATTORNEY'S   ACT. 

Where  a  purchaser  of  bank  stock  engaged 
as  attorney  to  compel  transfer  of  the  same  on 
the  books,  the  prosecuting  attorney,  such  per- 
son is  not  liable  for  false  imprisonment,  where, 
after  the  transfer  had  been  completed,  the 
prosecuting  attorney  in  his  official  capacity  be- 
gan criminal  prosecutions  against  the  officials 
of  the  bank  against  the  advice  of  bis  client. 

Appeal  from  Circuit  Court,  Independence 
County ;  Dene  H.  Coleman,  Judge. 

Action  by  S.  M.  Casey  against  Earl  a  Cas- 
ey, R.  R.  Case,  and  J.  S.  Handford.  From 
a  judgment  for  plaintiff  against  the  flrst- 
named  defendants,  and  in  favor  of  the  last, 
the  defendants  first  named  appeal,  and  plain- 
tin*  appeals  from  the  judgment  in  favor  of 
the  defendant  last  namad.  Affirmed  on  both 
appeals. 

S.  M.  Casey  Instituted  this  action  in  the 
circuit  court  against  Earl  C.  Casey,  R.  R. 
Case,  and  J.  S.  Handford,  to  recover  damages 
for  false  arrest  or  false  imprisonment,  and 
they  seek  to  justify  the  same  on  the  ground 
that  it  was  legal. 

The  material  facts  are  as  follows:  The 
Union  Bank  &  Trust  Company  was,  at  the 
time  of  the  transaction  complained  of,  en- 
gaged in  the  banking  business  at  Batesville, 
Ark.  D.  D.  Adams  was  president,  and  Charles 
D.  Metcalf,  secretary  and  treasurer,  and  Al- 
bert Sims  and  J.  S.  Handford  were  stock- 
holders of  the  bank.  Handford  purchased 
some  shares  of  stock  from  Albert  Sims,  and 


asked  the  cashier  to  have  the  shares  of  stock 
transferred  to  him  on  the  books  of  the  bank. 
The  cashier  put  him  off,  and  consulted  with 
the  president  and  with  S.  M.  Casey,  the  at- 
torney of  the  bank,  and  also  one  of  its  direc- 
tors. Finally  the  officers  of  the  bank  declined 
to  make  the  transfer,  and  Handford  brought 
a  suit  In  equity  against  the  bank  to  compel 
the  transfer  on  the  books  of  the  bank  of  the 
shares  of  stock  so  purchased  by  him.  This 
suit  resulted  in  a  transfer  of  the  shares  of 
stock  to  Handford.  At  least  the  shares  of 
stock  were  transferred  before  the  suit  was 
brought  to  trial.  In  the  meantime  Handford 
had  consulted  with  Earl  C.  Casey,  the  pros- 
ecuting attorney,  and  also  a  practicing  law- 
yer. The  object  of  the  conference  was  to 
compel  the  bank  to  transfer  the  shares  of 
stock  to  Handford.  Earl  O.  Casey  acted  as 
the  attorney  for  Handford  In  the  equity 
suit  to  compel  the  transfer  of  the  shares  of 
stock,  and  also  told  Handford  that  the  presi- 
dent and  cashier  of  the  bank  and  S.  M.  Casey, 
the  attorney  who  advised  them  not  to  make 
the  transfer,  were  all  guilty  of  a  misde- 
meanor under  our  statutes  in  refusing  to 
make  the  transfer  of  the  shares  of  stock. 
Handford  advised  against  any  prosecution 
of  the  parties,  but  told  Earl  O.  Casey  that 
he  left  the  matter  in  his  hands  as  his  at- 
torney. Earl  O.  Casey  filed  before  R.  B. 
Case,  a  justice  of  the  peace,  the  following 
information: 

"State  of  Arkansas,  County  of  Independence. 

"I,  Earl  O.  Casey,  prosecuting  attorney  of 
the  Third  judicial  circuit  of  Arkansas,  state: 
That  I  have  reasonable  grounds  for  believing 
that  Samuel  M.  Casey,  C.  E.  Metcalf,  and  D.  D. 
Adams  did,  on  the  25th  day  of  June,  191S, 
commit  the  crime  of  a  misdemeanor,  and 
prays  a  warrant  for  their  arrest  from  R.  R. 
Case,  justice  of  the  peace  of  Ruddell  township. 
"[Signed]  Earl  C.  Casey." 

■ 

Upon  filing  the  information  the  justice  of 
the  peace  issued  warrants  of  arrest  for  Sam- 
uel M.  Casey,  0.  B.  Metcalf  and  D.  D.  Adams. 
The  warrants  were  duly  served  by  the  sheriff, 
and  the  parties  named  were  released  upon 
their  own  recognizance.  The  arrests  were 
made  about  dark  one  evening.  The  parties 
were  notified  to  appear  before  the  Justice 
of  the  peace  the  next  morning.  At  the  hear- 
ing next  morning  the  prosecuting  attorney 
was  permitted  to  amend  his  information  by 
inserting  the  words,  "By  refusing  to  trans- 
fer stock  certificates  Nos.  193  and  194.  capi- 
tal stock,  Union  Bank  8c  Trust  Company. 
Batesville,  Ark.,"  after  the  words,  "commit 
the  crime  of  a  misdemeanor."  So  that  the 
Information  alleged  that  the  parties  named 
did,  on  the  25th  day  of  June,  1918,  commit 
the  crime  Of  a  misdemeanor  by  refusing  to 
transfer  stock  certificates  Nos.  193  and  194, 
capital  stock  Union  Bank  &  Trust  Company. 
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Batesville,  Ark.,  and  prays  a  warrant  for 
their  arrest,  eta 

On  motion  of  the  prosecuting  attorney  the 
cases  were  continued  until  another  day.  The 
defendants  took  a  change  of  venue  to  an- 
other justice  of  the  peace,  and  their  trial 
resulted  in  an  acquittal. 

At  the  conclusion  of  the  testimony  the 
court  Instructed  the  Jury  to  return  a  verdict 
for  the  plaintiff,  S.  M.  Casey,  against  the 
defendants  Earl  C.  Casey  and  It.  R.  Case 
for  such  compensatory  damages  as  It  might 
find  from  the  testimony  resulted  to  him.  The 
court  also  submitted  to  the  Jury  the  question 
of  punitive  damages  under  proper  Instruc- 
tions. 

The  Jury  found  for  the  plaintiff  against  the 
defendants  Earl  C.  Casey  and  R  R.  Case. 
The  Jury  found  for  the  defendant  J.  S. 
Handford.  Judgment  was  rendered  accord- 
ingly. The  defendants  Earl  C.  Casey  and 
R  R.  Case  have  appealed  from  the  Judgment 
rendered  against  them.  The  plaintiff,  S. 
M.  Casey,  has  appealed  from  the  Judgment 
rendered  in  favor  of  the  defendant  J.  8. 
Handford. 

Casey  &  Thompson,  of  Bateeville,  and  J. 
A.  Watklns,  of  Little  Rock,  for  appellants. 

Samuel  M.  Casey,  of  Batesville,  and  Ira 
J.  Mack,  of  Newport,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
[1]  The  question  of  the  civil  liability  of  a 
judicial  officer  for  a  false  arrest  or  for  false 
imprisonment  has  been  much  discussed  both 
by  courts  and  text-writers.  On  the  one  hand, 
tlie  Inviolability  of  personal  liberty  except 
under  the  forms  of  the  law  Is  involved,  and, 
on  the  other,  the  dignity  and  Independence 
of  the  Judiciary  should  be  considered.  It 
has  been  frequently  said  that  the  general 
rule  applicable  to  all  judicial  officers  Is  that, 
where  the  officer  has  jurisdiction  of  the  per- 
son and  of  the  subject-matter  he  Is  exempt 
from  civil  liability  for  false  imprisonment 
so  long  as  he  acts  within  his  jurisdiction  and 
in  his  judicial  capacity.  This  rule  has  been 
recognized  by  this  court  In  several  cases. 

In  the  case  of  Trammell  v.  Town  of  Rus- 
sellvllle  et  aL,  84  Ark.  106,  86  Am.  Rep.  1, 
it  was  held  that  one  acting  judicially  In  a 
matter  within  the  scope  of  his  jurisdiction 
is  not  liable  In  an  action  for  his  conduct. 
In  the  application  of  the  rule  it  was  held 
that  the  mayor  in  Issuing  a  warrant  in  that 
case  was  not  liable  because  he  acted  In  a 
judicial  capacity  and  within  the  scope  of 
his  jurisdiction.  The  court  said  that  the 
enforcement  of  the  ordinances  of  the  town 
was  a  duty  imposed  upon  him  by  the  stat- 
ute, and  that  the  validity  of  the  ordinance 
was  a  question  he  had  the  power  to  pass 
upon.  Consequently  he  was  held  not  liable 
In  a  civil  action  for  false  imprisonment,  al- 


though the  ordinance  in  which  the  arrest 
was  made  was  held  to  be  invalid. 

In  the  case  of  Vanderpool  v.  State,  84 
Ark.  174,  which  was  a  prosecution  for  the 
crime  of  false  Imprisonment  under  the  stat- 
ute, it  was  held  that  every  judicial  officer, 
whether  the  grade  be  high  or  low,  must 
take  care  before  acting  to  Inform  himself 
whether  he  has  jurisdiction  of  the  subject- 
matter  and  of  the  person  of  the  defendant. 

In  Thompson  v.  Wnipple.  54  Ark.  208,  16 
8.  W.  604,  it  was  held  that  the  mayor  of  a 
city,  as  president  of  its  council,  had  no  In- 
herent authority,  according  to  the  usages 
of  deliberate  bodies,  to  order  a  member  to 
be  forcibly  excluded  from  a  council  meeting 
for  disorderly  or  indecorous  behavior  which 
does  not  threaten  personal  injury  nor  arrest 
the  progress  of  business.  Hence  It  was  held 
that  for  the  execution  of  such  an  order  both 
the  mayor  and  officer  executing  It  were  re- 
sponsible in  an  action  for  false  imprisonment 

Again,  in  Mcintosh  v.  Bullard,  85  Ark. 
227,  129  S.  W.  86,  the  court  said  that  false 
imprisonment  is  a  trespass  committed  against, 
the  person  of  another  by  unlawfully  arrest- 
ing and  detaining  him  without  any  legal 
authority,  or  by  Instigating  such  unlawful 
arrest  The  court  further  said  that  It  must 
be  alleged  that  the  arrest  was  without  legal' 
authority  before  an  action  can  be  founded 
upon  it  for  false  imprisonment  In  the  ap- 
plication of  the  rule  the  court  held  that 
where  a  Justice  of  the  peace  Is  invested  by 
law  with  Jurisdiction  over  the  subject-mat- 
ter of  an  alleged  offense,  be  should  not  be 
held  liable  in  damages  for  an  erroneous  de- 
cision to  a  party  who  has  been  Injured 
thereby. 

This  brings  us  to  the  question  of  whether 
the  prosecuting  attorney  and  the  justice  of 
the  peace  acted  without  jurisdiction  in  caus- 
ing the  arrest  of  the  plaintiff.  The  evidence 
does  not  show  that  the  defendants  entered 
Into  a  conspiracy  to  do  an  unlawful  act. 
From  all  that  appears  from  the  record,  the 
defendants  Earl  O.  Casey  and  R.  R.  Case 
supposed  that  their  acts,  respectively,  In 
filing  the  Information  and  in  issuing  the 
warrant  were  lawful.  Their  Intention  was 
to  punish  the  parties  named  In  the  warrant 
for  a  violation  of  the  statutes  of  the  state. 
As  we  have  already  seen,  a  justice  of  the 
peace  is  protected  against  civil  suits  for  any 
act  done  in  a  judicial  capacity  within  the 
limits  of  his  jurisdiction.  In  such  a  case 
the  justice  may  act  freely  and  fearlessly 
even  though  his  judgment  may  turn  out  to 
be  erroneous.  But  when  he  acts  without 
jurisdiction,  he  becomes  liable  for  damages 
at  the  suit  .of  the  party  unlawfully  arrested 
and  imprisoned. 

[2]  In  the  case  at  bar  the  prosecuting 
attorney  in  his  Information  charged  that  the 
plaintiff  and  other  parties  named  therein 
had  committed  a  misdemeanor,  and  prayed  a 
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warrant  for  their  arrest  The  warrant  of 
arrest  was  Issued  by  the  Justice  of  the  peace 
upon  this  Information.  Subsequently  the 
prosecuting  attorney  obtained  leave  to  amend 
his  information  to  read  that  the  plaintiff  and 
the  other  parties  named  therein  had  com- 
mitted the  crime  of  a  misdemeanor  by  re- 
fusing to  transfer  stock  certificates  Nos.  193 
and  194,  capital  stock,  Union  Bank  &  Trust 
Company,  Batesville,  Ark.  This  shows  that 
it  was  the  intention  to  arrest  the  plaintiff 
for  a  violation  of  section  859  of  Kirby's 
Digest  as  amended  by  Act  222  of  the  Acts 
of  1909.  See  Acts  of  1909,  p.  648.  This 
section  as  amended  is  a  part  of  an  act  to 
provide  for  the  creation  and  regulation  of 
incorporated  companies  approved  April  12, 
1869.  Section  21  of  that  act,  as  amended  by 
the  act  of  February  14,  1891,  became  section 
859  of  Kirby's  Digest  Section  21  reads  as 
follows: 

"It  the  president  or  secretary  of  any  such 
corporation  shall  intentionally  neglect  or  re- 
fuse to  comply  with  the  provisions  of  the 
twelfth  section  of  this  act  and 'to  perform  the 
duty  required  of  them,  respectively,  the  persons 
so  neglecting  or  refusing  shall  jointly  and  sev- 
erally be  liable  to  an  action,  founded  on  this 
statute,  for  all  debts  of  such  corporation  con- 
tracted during  the  period  of  any  such  neglect 
or  refusal." 

'By  the  act  of  February  14,  1891,  section 
21,  which  had  been  named  as  section  980  of 
Mansfield's  Digest  was  amended  so  as  to 
leave  oat  the  word  "Intentionally"  and  to 
make  the  president  or  secretary  liable  for 
thte  neglect  or  refusal  to  comply  with  the  pro- 
visions of  section  971  of  Mansfield's  Digest 
which  corresponds  with  section  12  of  the 
original  act  > 

In  Sandels  &  Hill's  Digest  the  provisions 
of  section  12  of  the  original  act,  or  section 
971  of  Mansfield's  Digest  were  divided  into 
subdivisions  by  the  'digester,  and  called  sec- 
tions 1337  and  1338.  The  word  "as,"  which 
appears  between  the  words  "county  clerk" 
and  the  word  "aforesaid"  in  the  original 
act  was  left  out  by  the  digester.  Section 
1347,  which  corresponds  with  section  859  of 
Kirby's  Digest  provides  that  If  the  president 
or  secretary  of  any  such  corporation  shall 
neglect  or  refuse  to  comply  with  the  pro- 
visions of.  section  1337,  etc.,  the  person  so 
neglecting  shall  be  Jointly  and  severally  li- 
able, eta  In  Kirby's  Digest  sections  1337 
and  1338  are  numbered  as  sections  848  and 
849,  and  section  1347  is  numbered  as  859. 
In  this  latter  section  the  digester  only  refers 
to  section  848,  and  makes  no  reference  to 
'section  849.  The  section  as  amended  by  the 
.Legislature  of  1909  reads  as  follows: 

"Section  1.  That  section  eight  hundred  and 
fifty-nine  (859)  of  Kirby's  Digest  of  Statutes 
of  Arkansas  be  amended  to  read  as  follows: 
Section  859.    If  the  president  or  secretary  of 


any  such  corporation  shall  neglect,  fail  or  re- 
fuse to  comply  with  the  provisions  of  section 
848  and  to  perform  the  duties  required  of  them 
respectively,  the  person  or  persons  so  neglect- 
ing, failing  or  refusing,  shall  jointly  and  sev- 
erally be  liable  to  an  action  founded  on  this 
statute  for  all  debts  of  such  corporation  con- 
tracted during  the  period  of  any  such  neglect 
or  refusal,  and  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  shall  be  fined  in 
any  sum  not  to  exceed  five  dollars  ($500.00), 
and  each  and  every  day  such  person  or  per- 
sons shall  so  neglect  to  comply  with  the  provi- 
sions of  said  section  848  or  fail  or  refuse  to 
perform  said  duties,  shall  constitute  a  separate 
offense." 


It  is  contended  by  counsel  for  the  defend- 
ants that  section  849  of  Kirby's  Digest  makes 
It  the  duty  of  the  president  and  secretary  of 
the  corporation  to  file  with  the  county  clerk 
a  certificate  of  each  transfer  of  stock,  and 
that  although  section  849  Is  not  referred  to  in 
act  222  of  the  Acts  of  1909,  It  was  the  in- 
tention of  the  Legislature  to  make  the  failure 
of  the  president  and  secretary   to  comply 
with  the  act  In  this  respect  a  crime,  and  that 
therefore  their  act  in  arresting   the  plain- 
tiff and  the  other  parties  named  In  the  in- 
formation   and    warrant   was    lawful.     We 
cannot  agree  with  counsel  in  this  contention. 
The  Digests  above  referred  to  were  compiled 
pursuant  to  authority  conferred  by  the  Gen- 
eral Assembly.     In  making  a  digest,  It  is 
Impractical  for  the  digester  to  use  the  num- 
ber of  the  sections  in  the  original  or  amended 
acts,  and  he  must  necessarily  adopt  his  own 
numbers  for  the  various  sections  of  his  di- 
gest   For  the  purpose  of  this  decision  it  does 
not  make  any  difference  whether  or  not  sec- 
tion 859  of  Kirby's  Digest  should  have  re- 
ferred to  both  sections  848  and  S49,  instead 
of  only  section  848.    The  Legislature  of  1909 
had  a  right  to  amend  the  act  as  it  saw  fit, 
and  properly  referred  to  the  sections  of  the 
digest  then  in  official  use  in  doing  so.    As 
we  have  just  seen,  the  digester  had  divided 
section  12  of  the  original  act  into  two  sub- 
divisions and  called  each  subdivision  a  sec- 
tion of  the  Digest     The  Legislature  must 
be  presumed  to  have  intended  what  the  lan- 
guage used  by  it  plainly  and  clearly  means, 
unless  there  is  something  in  the  act  as  amend- 
ed to  show  a  contrary  intention.    We  cannot 
ascribe  to  the  Legislature  any  secret  Inten- 
tion which  Is  opposed  to  or  contrary  to  the 
plain  meaning  of  the  words  used.    The  act 
as  amended  by  the  Legislature  of  1908  la 
plain  and  unambiguous.    Under  its  terms  it 
was  only  made  a  misdemeanor  for  the  presi- 
dent and  secretary  to  fail  or  refuse  to  com- 
ply with  the  provisions  of  section  848.    There 
is  nothing  to  show  that  the  Legislature  in- 
tended that  the  provisions  of  the  amendatory 
act  should  also  apply  to  section  849.    On  the 
contrary,  it  plainly  shows  that  it  does  not 
apply  to  section  849.    The  amendatory  ace 
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of  1909  makes  no  reference  whatever  to  sec- 
tion 819,  and  it  cannot  be  said  that  the  omis- 
sion to  do  so  was  due  to  inadvertence  or  mis- 
take on  the  part  of  the  Legislature.  The 
framers  of  the  amended  act  of  1909  must  he 
presumed  to  have  intended  what  their  lan- 
guage plainly  expresses.  If  the  digester  in 
section  859  had  used  the  words  "sections 
848  and  849,"  and  the  amendatory  act  of  1909 
had  used  the  words  "section  848,"  as  it  did 
use,  it  could  not  be  said  that  the  trainers  of 
the  act  left  out  the  words  "section  849*' 
through  inadvertence  or  mistake.  As  above 
stated,  they  did  leave  out  the  words  "section 
849,"  and  they  must  be  presumed  to  have 
left  them  out  intentionally;  for  there  Is 
nothing  in  the  context  to  show  otherwise. 
It  is  also  Insisted  that  the  words  "and  to 
perform  the  duties  required  of  them  respec- 
tively," as  contained  in  the  amendatory  act, 
show  that  it  was  the  intention  of  the  Legis- 
lature to  constitute  the  action  of  the  presi- 
dent and  the  secretary  in  failing  to  file  a 
certificate  for  the  transfer  of  stock  a  crime. 
We  cannot  agree  with  counsel  in  this  con- 
tention. These  words  were  contained  in  the 
act  as  originally  passed.  The  provision  with 
regard  to  the  acts  of  the  president  and  secre- 
tary in  making  the  certificate  of  the  transfer 
of  stock  is  a  part  of  section  12  of  the  original 
act  Section  21  is  the  section  which  has  been 
amended  and  under  which,  as  amended,  the 
prosecution  of  the  plaintiff  was  instituted. 
That  section  made  the  president  and  secretary 
liable  for  neglect  or  refusal  to  comply  with 
the  provisions  of  the  twelfth  section  and  the 
added  words,  "and  to  perform  the  duties  re- 
quired of  them,"  evidently  refers  to  the  du- 
ties specified  in  section  12.  This  is  shown  by 
section  863  of  Klrby's  Digest,  which  corre- 
sponds with  section  24  of  the  original  act  and 
provides  for  the  liability  of  the  president, 
secretary,  and  directors  for  failure  to  per- 
form their  duties  generally.  Moreover,  if 
these  words  should  be  construed  to  refer  to 


the  failure  of  the  president  and  secretary 
generally  to  perform  their  duties  and  to. 
constitute  such  acts  a  misdemeanor,  the  act 
would  be  too  general  to  be  operative  within 
the  meaning  of  the  rule  In  Jackson,  Bx  parte, 
45  Ark.  158.  In  that  case  the  court  held  that 
a  section  of  the  Digest  making  it  a  misde- 
meanor to  "commit  any  act  injurious  to  the 
public  health  or  public  morals,  or  the  per- 
version or  obstruction  of  public  Justice,  or 
the  due  administration  of  the  law,"  is  un- 
constitutional and  void  for  uncertainty. 

Hence  it  is  manifest  that  it  is  no  crime 
for  the  president  and  secretary  of  a  corpo- 
ration to  fall  to  file  a  certificate  of  the  trans- 
fer-of  stock  with  the  county  clerk,  and  the 
prosecuting  attorney  and  justice  of  the  peace 
were  without  jurisdiction,  respectively,  In 
filing  the  Information  and  issuing  a  warrant 
of  arrest  against  the  plaintiff  for  a  violation 
of  the  provisions  of  Act  222  of  the  Acts 
of  1909. 

[3]  The  plaintiff  has  prosecuted  an  appeal 
from  the  Judgment  in  favor  of  J.  S.  Hand- 
•ford,  but  there  la  nothing  in  the  record  upon 
which  to  predicate  a  reversal  of  the  Judgment 
in  his  behalf.  The  undisputed  testimony 
shows  that  he  had  nothing  whatever  to  do 
with  instituting  the  proceeding  for  the  ar- 
rest of  the  plaintiff,  but,  on  the  contrary, 
advised  against  it  His  attorney  was  the 
prosecuting  attorney  of  the  district,  and  pro- 
ceeded on  his  own  motion  to  have  the  plain- 
tiff arrested  upon  information  filed  by  him- 
self in  his  official  capacity.  It  turned  out 
that  the  .prosecuting  attorney  was  mistaken 
in  supposing  that  the  matters  charged  against 
the  parties  constituted  a  crime  under  our 
statute,  but  Handford  was  not  liable  for  his 
action  in  his  official  capacity. 

It  follows  that  the  judgment  In  favor  of 
Handford  will  be  affirmed,  and  the  judgment 
against  Earl  O.  Casey  and  R.  R.  Case  wlL 
also  be  affirmed. 
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MISSOURI  PAC.  R.  CO.  v.  BLOCK. 
(No.  166.) 

• 

(Supreme  Court  of  Arkansas.     Feb.  9,   1920: 
Rehearing  Denied  March  12,  1920.) 

1.  Appeal  and  error  <S=>1036(3)— Allowing 

RECOVERY  NOTWITHSTANDING  DEFECT  OF  PAR- 
TIES PLAINTIFF  HARMLESS  WHERE  OMITTED 
PARTY  TESTIFIES  FOB  PLAINTIFF. 

Though  it  developed  in  plaintiffs  testimony 
that  he  had  a  partner,  M.,  in  the  business,  for 
injury  to  property  of  which  he  sued  individual- 
ly, there  was  no  prejudice  in  not  dismissing  the 
action,  which  defendant  asked,  or  in  not  mak- 
ing M.  a  party,  which  defendant  did  not  ask ; 
M.'s  presence  at  the  trial  and  testimony  estab- 
lishing the  right  of  recovery  constituting  an 
approval  of  the  form  of  action  and  estopping 
him  to  dispute  plaintiffs  right  to  maintain  it, 
preventing  defendant  being  subjected  to  another 
action  for  the  injury. 

2.  Carriers  «=»230(8)— Delay  in  transpor- 
tation QUESTION  FOB  JURY. 

Conflicting  evidence  as  to  whether  there 
was  delay  in  transportation  of  live  stock  makes' 
case  for  the  jury. 

3.  Carriers  <3=>228(1)— Burden  of  overcom- 
ing presumption  or  negligence  in  delay 
on  carrier. 

Where  the  evidence  raised  the  inference  of 
unreasonable  delay,  the  carrier  had  the  burden 
of  proof,  to  remove  presumption  of  negligence  in 
transportation  causing  damage  to  live  stock 
shipment. 

4.  Carriers  «t=»230(l)— Cause  of  death  of 
hog  in  transit  question  fob  thx  jury. 

Evidence  as  to  whether  cholera  caused  death 
of  hog  in  transit  held  conflicting,  making  ques- 
tion for  jury. 

5.  Trial  <8=>281— Inaccuracy  or  language 
of  instruction  requires  specific  objec- 
tion. 

If  instruction  as  modified  was  worded  so 
as  not  to  accurately  submit  a  question,  evident- 
ly intended,  particular  attention  should  have 
been  called   thereto  by  specific  objection. 

Appeal  from  Circuit  Court,  Cross  County; 
R  H.  Dudley,  Judge. 

Action  by  R.  L.  Block  against  the  Missouri 
.Pacific  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Troy  Pace,  of  Little  Rock,  and  Daggett  & 
Daggett,  of  Marianna,  for  appellant. 
Giles  Dearlng,  of  Wynne,  for  appellee. 

McOULLOCH,  C  J.  This  Is  an  action  in- 
stituted by  appellee  against  appellant  to  re- 
cover damages  alleged  to  have  been  sustained 
to  a  carload  of  hogs  shipped  over  appellant's 
railroad  from  Strong,  Ark.,  to  East  St.  Louis, 
111.  It  is  alleged  In  the  complaint  that  by 
reason  of  delay  in  the  transportation  of  the 


car  there  was  a  shrinkage  in  weight  of  the 
hogs  to  the  extent  of  1,212  pounds,  depredat- 
ing the  market  value  $150;  that  there  was  a 
decline  in  market  price  suffered  by  reason  of 
the  delay  in  the  sum  of  $161;  and  that  one 
hog,  of  the  value  of  $7.97,  was  lulled,  and 
two  other  hogs  crippled,  thereby  diminishing 
the  value  to  the  extent  of  the  sum  of  $18.49. 
There  was  a  verdict  in  the  trial  below  in 
favor  of  appellee  for  the  sum  of  $176.86,  and 
an  appeal  has  been  prosecuted  from  this  judg- 
ment 

[1]  Appellee  alleged  in  his  complaint  that 
he  was  the  owner  of  the  hogs  and  consigned 
the  same  over  appellant's  railroad,  and  this 
was  denied  in  the  answer;  in  fact,  the  an- 
swer contains  a  specific  denial  of  each  and 
every  allegation  In  the  complaint  Appellee 
testified  to  the  shipment  of  the  hogs,  but  it 
was  drawn  out  from  him  in  his  testimony 
that  he  had  a  partner  in  the  deal,  a  Mr.  Mit- 
chell, who  accompanied  the  carload  of 
hogs  on  a  port  of  the  Journey.  Upon  the  de- 
velopment of  this  feature  of  the  case  appel- 
lant moved  to  dismiss  because  Mitchell  was 
not  joined  as  a  party  plaintiff,  and  the  failure 
of  the  court  to  grant  the  motion  is  assigned 
here  as  the  first  ground  for  reversal 

Mitchell  was  present  at  the  trial  of  the 
case  and  was  Introduced  as  a  witness  by  ap- 
pellee; in  fact,  the  right  to  recover  was  es- 
tablished by  Mitchell's  testimony.  His  pres- 
ence at  the  trial  constituted  an  approval  of 
the  prosecution  of  the  action  In  the  name  of 
his  partner  alone,  and  he  is  estopped  to  dis- 
pute appellee's  right  to  maintain  the  action. 
This  estoppel  would  prevent  appellant  from 
oeng  subjected  to  another  suit  for  the  same 
right  of  action,  and  there  is  no  prejudice  in 
the  court's  refusal  to  dismiss  the  action  or  to 
require  Mitchell  to  be  made  a  party.  Ap- 
pellant did  not  move  the  court  to  make  Mit- 
chell a  party,  which  doubtless  would  have 
been  done  If  asked. 

[2, 3]  The  next  contention  is  that  the  evi- 
dence is  not  sufficient  to  sustain  the  verdict 
and  that  the  court  should  have  given  a  per- 
emptory instruction  in  appellant's  favor. 

Appellant  Introduced  testimony  tending  to 
show  that  there  was  no  unreasonable  delay 
in  the  transportation  of  the  carload  of  hogs. 
According  to  the  testimony  of  appellant  there 
was,  indeed,  no  unreasonable  delay;  but 
there  was  a  conflict  in  the  testimony.  Mit- 
chell, accompanied  the  transportation  from 
Strong  to  Little  Rock,  and  his  testimony 
showed  that  that  part  of  the  Journey  was  ac- 
complished with  reasonable  dispatch;  and 
appellee  defends  the  Judgment  on  the  ground 
that  there  was  delay  in  the  remaining  portion 
of  the  journey.  The  testimony  adduced  by 
appellant  tended  to  show  that  the  carload  of 
hogs  left  Strong  about  8  o'clock  on  the  morn- 
ing of  January  2,  1918;  that  it  arrived  at 
Gurdon,  the  junction  point  with  the  main  line 
to  Little  Rock,  at  8:30  p.  m.,  the  same  date, 
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and  did  not  reach  Little  Rock  until  6  o'clock 
on  the  morning  of  January  3d.  The  testi- 
mony farther  shows  that  there  was  no  fast 
train  out  of  Little  Rock  to  haul  the  car  until 
5:35  that  afternoon,  and  that  there  was 'no 
delay  after  the  car  left  Little  Rock.  Mitchell 
accompanied  the  car  to  Little  Rock,  and  he 
testified  that  the  car  left  Strong  at  6  o'clock 
on  the  morning  of  January  2d,  and  arrived 
at  Little  Rock  the  following  night  at  10 
o'clock.  This  made  a  sharp  conflict  In  the 
testimony,  and,  if  true,  it  showed  an  addi- 
tional delay  of  nearly  24  hours  in  the  trans- 
portation of  the  car  from  Little  Rock  to  East 
St.  Louis.  Mitchell  did  not  continue  the 
Journey  further  than  Little  Rock  and  the 
shipment  was  not  accompanied  by  the  appel- 
lee or  his  agent  on  that  part  of  the  journey. 
The  testimony  was  sufficient  to  warrant  the 
.  jury  in  drawing  the  inference  of  unreasona- 
ble delay  In  this  portion  of  the  transportation, 
and  the  burden  of  proof  was  therefore  on  ap- 
pellant to  remove  the  presumption  of  negli- 
geoce  In  the  delay  which  caused  the  damage. 

[4]  Appellant  introduced  a  professional 
veterinarian,  who  made  a  post  mortem  of  the 
hog  which  was  found  dead  in  the  car,  and  he 
pronounced  the  cause  of  death  to  be  cholera. 
It  Is  Insisted  that  this  testimony  Is  undisput- 
ed and  that  the  court  should  not  have  allow- 
ed the  Issue  as  to  the  damage  to  that  partic- 
ular animal  to  go  to  the  jury.  There  was 
also  a  conflict  on  this  point,  for  the  testimony 
adduced  by  appellee  tended  to  show  that  the 
hogs  were  In  healthy  condition  when  loaded 
and  had  not  contracted  cholera. 

[I]  Error  is  assigned  in  the  ruling  of  the 
court  In  modifying  an  instruction  requested 
by  appellant  which  reads  as  follows: 

"2.  You  are  instructed  that  before  you  can 
find  a  verdict  for  the  plaintiff  for  shrinkage  and 
decline  in  the  market,  you  must  find  from  a 
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preponderance  of  the  evidence  that  the  ship- 
ment was  carelessly  and  negligently  delayed  .by 
the  defendant  company,  and  that  by  the  exer- 
cise of  reasonable  diligence  said  shipment  could 
have  been  delivered  at  point  of  destination  in 
time  to  have  been  sold  on  the  market  of  Janu- 
ary 4th.  If,  therefore,  you  find  from  the  evi- 
dence that  said  shipment  was  moved  with  rea- 
sonable diligence,  according  to  the  schedules 
of  the  defendant  company  in  effect  at  that  time, 
and  that  the  actual  running  time  of  the  trains 
of  the  defendant  company  that  moved  Buch  ship- 
ment, plua  the  time  consumed  in  feeding  and 
resting  the  hogs,  was  such  that  it  would  have 
been  impossible  to  have  delivered  the  shipment 
in  time  for  the  market  of  January  4th,  then 
your  verdict  shall  be  for  the  defendant  company 
in  so  far  as  the  claims  for  decline  in  market 
price  and  loss  of  weight  is  concerned ;  provided 
you  further  find  from  the  testimony  that  after 
the  shipment  was  unloaded  for  feed  and  rest 
it  was  moved  towards  the  destination  in  the 
first  available  train  used  for  such  freight" 

The  court  modified  the  Instruction  by  strik- 
ing out  the  words  "plus  the  time  consumed  in 
feeding  and  resting  the  hogs,"  and  inserting 
the  words  "if  It  was  so  unloaded." 

The  modification  would  have  been  better 
framed  if  the  court  had  inserted  the  added 
words  without  striking  out  the  other  words, 
as  the  manifest  purpose  of  the  court  was  to 
submit  to  the  jury  the  question  whether  or 
not  the  hogs  had  been  unloaded  and  to  direct 
the  jury  to  exclude  the  resting  time  from  the 
time  chargeable  against  the  railroad  for  mak- 
ing the  transportation.  However,  the  jury 
must  have  understood  from  this  modification 
just  what  the  court  meant  by  it  and  If  the 
method  of  submitting  It  was  not  accurate, 
particular  attention  ought  to  have  been  called 
to  It  in  a  specific  objection.  We  are  of  the 
opinion  that  there  was  no  prejudicial  error 
in  giving  the  instruction  In  the  modified  form. 

The  judgment  is  therefore  affirmed. 
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SAMOHOVIEO   v.   AMERICAN    MFG.   GO.  | 
(No.  15784.) 

(St.  Louis  Court  of  Appeals.     Missouri.     Feb. 

3,  192a     On  Motion  for  Rehearing, 

Feb.  24,  1920.) 

1.  Mastee  and  sebvant  <8=»27S(3)  —  Safety 

or  WOBKING  FLACK  QUESTION  FOB  JVRY. 

In  action  for  the  death  of  a  workman  who 
fell  into  a  scalding  tank,  whether  defendant 
failed  to  furnish  deceased  with  a  reasonably 
safe  place  in  which  to  work  held,  under  the  evi- 
dence, for  the  jury. 

On  Motion  for  Rehearing. 

2.  Death  <S=>58(2)— Deceased  fathee'b  con- 
tribution FOB  CHILD'S  8UPPOBT  PRESUMED. 

It  is  not  necessary  to  show  as  a  condition 
precedent  to  a  child's  recovery  for  the  father's 
death,  under  Rev.  St.  1909,  |§  5426,  5427,  the 
amount  deceased  was  contributing,  or  that  he 
was  contributing  anything,  because  the  law  sup- 
plies that  by  the  presumption  that  it  is  the  par- 
ent's duty,  and  he  would  be  legally  obligated 
to  support  his  child,  in  the  absence  of  proof  to 
the  contrary. 

Appeal  from  St  Louis  Circuit  Court;  Kent 
K.  Koerner,  Judge. 
"Not  to  be  officially  published." 

Action  by  Mary  Samohoviec  by  Andrew 
Mozirczuk,  her  next  friend,  against  the 
American  Manufacturing  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Werner  &  Penney,  of  St  Louis,  for  appel- 
lant 

Frank  a  O'Malley,  of  St  Louis,  for  re- 
spondent 

NIPPER,  a  This  is  an  action  brought 
by  the  plaintiff,  a  minor  child  of  deceased, 
to  recover  damages  for  the  death  of  her 
father,  caused  by  the  alleged  negligence  of 
the  defendant 

The  defendant  operates  a  manufacturing 
establishment  In  the  city  of  St  Louis,  In 
which  were  located  two  spherical  tanks, 
about  14  feet  in  diameter,  and  used  for  the 
purpose  of  cooking  sisal  grass,  used  by  the 
defendant  in  its  manufacturing  business. 
These  spherical  tanks  were  placed  between 
two  floors  in  defendant's  building,  and  were 
so  situated  that  they  could  be  revolved.  The 
tops  of  these  tanks  were  just  a  few  Inches 
below  the  upper  of  the  two  floors,  and  it 
was  on  this  top  floor,  over  the  tanks,  that 
deceased  was  working  on  the  night  he  was 
killed.  Each  of  these  tanks  had  two  open- 
ings, located  on  opposite  sides.  These  open- 
ings were  oval  shaped,  and  were  about  5 
feet  long  and  3  feet  wide,  and  were  covered 
by  iron  or  steel  plates,  bolted  down  during 
the  time  the  grass  was  cooking.  To  fill  a 
tank,  it  would  be  revolved  by  means  of  pow- 
er, until  one-  of  the  openings  would  come 


immediately  under  the  opening  in  the  floor 
above  the  tanks.  The  plate  would  then  be 
removed  from  the  tank  and  the  grass  placed 
into  it  After  the  tank  was  filled,  the  plate 
would  again  be  put  in  place  over  the  open- 
ing in  the  tank,  and  steam  injected  into  the 
tank  cooking  the  grass.  After  about  an  hoar 
and  a  half,  the  steam  would  be  turned  off 
and  the  tank  revolved  until  one  of  the  iron 
plates  would  again  appear  immediately  be- 
low the  opening  in  the  floor  above.  The  open- 
ing in  the  floor  above,  according  to  the  testi- 
mony of  one  witness,  was  about  5  or  6  feet 
long  and  hardly  so  wide.  The  plate  would 
then  be  removed,  at  which  time  it  seems  a 
large  amount  of  steam  would  escape  into  the 
room  above,  where  deceased  was  working, 
making  it  difficult  to  see.  The  steam  would 
then  condense,  causing  the  formation  of  water 
on  the  floor,  which  left  it  in  a  wet  and  slippery  • 
condition.  There  was  no  railing  or  guard 
of  any  kind  around  the  opening  in  the  floor 
above  the  tank. 

On  the  day  deceased  came  to  his  death, 
he  was  working  on  this  upper  floor,  engaged 
in  filling  and  operating  one  of  these  tanks, 
together  with  one  Alexander  Kotowich.  The. 
deceased  had  opened  one  of  these  tanks,  aft- 
er which  the  man  who  was  working  with 
him  stated  he  heard  a  scream.  A  short  time 
afterwards  the  deceased  was  found  in  the 
scalding  tank,  and  before  he  could  be  re- 
moved he  was  dead. 

The  petition  alleges  negligence  In  failing 
to  place  any  guard  or  protection  around  the 
opening,  so  as  to  prevent  deceased  from 
falling  into  the  scalding  tanks,  and  that  the 
condensing  steam  would  render  the  floor 
slippery  and  dangerous  to  walk  on,  and  that 
defendant  failed  to  provide  deceased  with 
a  safe  place  in  which  to  work. 

The  answer  was  a  general  denial,  and  a 
plea  of  contributory  negligence.  The  ver- 
dict was  for  plain flff,  in  the  sum  of  $2,000. 
From  the  action  of  the  trial  conrt  In  over- 
ruling its  motion  for  a  new  trial  defendant 
brings  this  case  here  by  appeal,  and  as  as- 
signment of  errors  urges  that  the  court 
should  have  sustained  its  demurrer  to  the 
evidence  offered  at  the  close  of  plaintiff's 
case,  and  again  at  the  close  of  all  the  evi- 
dence in  the  case;  that  there  was  no  proof 
of  negligence,  and  no  proof  of  injuries.  We 
shall  dispose  of  these  assignments  in  the 
order  In  which  they  are  presented. 

[1]  The  only  theory  of  negligence  submit- 
ted to  the  Jury  by  the  instructions  was  the 
question  of  whether  or  not  the  defendant 
failed  to  furnish  deceased  with  a  reasonably 
safe  place  in  which  to  work,  under  all  the 
circumstances  in  evidence. 

Defendant  offered  testimony  tending  to 
show  that  if  the  manhead  or  plate  covering 
the  opening  in  the  tank  was  lifted  only  a 
few  Inches  and  then  suspended  by  chains, 
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as  deceased  bad  been  instructed  to  do,  it 
would  have  been  impossible  for  him  to  have 
fallen  Into  the  tank. 

Defendant's  contention  is  that  it  was  not 
required  to  place  a  railing  around  the  open- 
ing in  the  floor  above  the  tank,  and  that  the 
deceased  came  to  his  death  by  his  own  negli- 
gence, in  not  properly  removing  the  plate  or 
manhead  from  the  revolving  tank  at  the  time 
he  was  killed.  We  think,  however,  that  this 
was  a  question  for  the  Jury,  which  was  sub- 
mitted to  them  under  proper  Instructions. 
Probst  et  aL  v.  St.  Louis  Basket  ft  Box  Co., 
200  Mo.  App.  088,  207  S.  W.  891. 

It  is  next  urged  by  appellant  that  there  is 
no  proof  that  death  caused  injury  to  any 
one,  in  that  the  proof  must  show  the  dam- 
ages actually  suffered  by  the  party  bringing 
this  action,  and  to  support  this  contention 
we  are  cited  to  the  case  of  Johnson  v.  Dixie 
Mining  ft  Development  Co.  (Sup.)  187  S.  W. 
1,  wherein  it  was  stated: 

"The  petition  should  name  such  beneficiaries 
and  plead  such  facts  as  may  be  necessary  to 
show  the  damages  suffered  by  them  through  the 
death  of  the  party." 

This  case  was  certified  to  the  Supreme 
Court,  which  upheld  the  majority  opinion  of 
the  Springfield  Court  of  Appeals,  so  far 
as  the  conclusions  reached  were  concerned. 

In  the  case  before  us  the  petition  alleges 
that  plaintiff  would  be  deprived  of  the  op- 
portunity to  secure  an  education  and  of  the 
support  of  her  father  during  her  minority, 
and  it  is  not  necessary  that  the  proof  should 
show  the  amount  he  actually  contributed  to- 
ward the  support  of  this  child,  as  the  Jury 
had  a  right  to  infer  from  all  the  facts  and 
circumstances  in  the  case  that  she  would  be 
entitled  to  recover  damages  in  an  amount, 
however,  not  to  exceed  that  prescribed  by 
the  statute.  This  has  been  decided  by  the 
appellate  courts  of  this  state  in  a  number 
of  cases;  and  as  to  the  point  above  made 
by  appellant,  we  merely  refer  to  the  following 
language  used  by  Judge  Allen,  in  speaking 
for  this  court  in  O'Hara  v.  Lamb  Construc- 
tion Co.,  200  Mo.  App.  292,  loc.  dt  297,  206 
S.  W.  253,  loc.  dt  254: 

"As  to  this  language,  we  need  only  observe 
that  in  so  far  as  it  purports  to  state  what  is 
necessary,  as  matter  of  pleading  and  proof,  in 
a  case  brought  under  this  statute  by  a  widow 
for  the  negligent  killing  of  her  husband,  it  is 
obiter  dicta  and  affords  no  authority  for  ap- 
pellant's contention." 

We  think  the  case  was  properly  tried  in 
the  court  below,  and  that  the  Judgment 
should  be  sustained.  O'Hara  v.  Lamb  Con- 
struction Co.,  supra ;  Gentry  v.  Railroad,  172 
Mo.  App.  638,  156  S.  W.  27,  and  cases  dted. 

Therefore  the  commissioner  recommends 
that  the  judgment  of  the  trial  court  be  af- 
firmed. 


PER  CURIAM.  The  foregoing  opinion 
of  NIPPER,  O.,  is  adopted  as  the  opinion  of 
the  court 

The  judgment  of  the  drcuit  court  is  ac- 
cordingly affirmed. 


REYNOLDS, 
BECKER,   JJ., 


P.    J., 

concur. 


and    ALLEN    and 


On  Motion  for  Rehearing. 

NIPPER,  O.  Appellant  In  its  motion  for 
rehearing  very  strenuously  contends  that  the 
effect  of  the  opinion  in  this  case  Is  to  hold 
that  even  though  deceased  abandons  his 
minor  child  in  a  foreign  country  the  jury 
has  the  right  in  the  absence  of  any  evidence 
that  the  deceased  ever  saw  the  child  or  ever 
intended  to  recognize  his  legal  duty  to  sup- 
port it,  to  guess  the  damages.  The  opinion 
does  not  so  hold.. 

Plaintiff  pleaded  the  pecuniary  injury 
when  the  death  of  the  minor  child's  father 
was  pleaded,  and  proved  the  pecuniary  loss 
when  proof  of  this   allegation  was  made. 

[2]  It  Is  not  necessary  to  show,  as  a  con- 
dition precedent  to  recovery,  under  sections 
5426  and  6427,  R.  S.  1909,  the  amount  de- 
ceased was  contributing,  or  that  he  was 
contributing  anything,  because  the  law  steps 
In  and  supplies  that  by  the  presumption  or 
Implication  that  it  is  the  parent's  duty,  and 
he  would  be  legally  obligated  to  support  his 
minor  child,  in  the  absence  of  proof  to  the 
contrary. 

Appellant  quotes  from  McCuIlough  v.  Pow- 
ell Lumber  Co.,  216  S.  W.  803,  loc.  dt  80S, 
as  follows: 

"The  phrase  'necessary  injury,'  in  section 
5427,  has  reference  to  pecuniary  loss  resulting 
from  the  fact  that  the  deceased  was  at  the 
time  of  his  death  contributing  something  of  a 
pecuniary  value  to  the  beneficiary  or  benefi- 
ciaries." 

In  that  case,  however,  the  Springfield 
Court  of  Appeals  was  speaking  with  refer- 
ence to  a  case  where  the  deceased  was  over 
21  years  old  and  left  no  wife  or  children 
surviving  him,  or,  in  other  words,  he  left 
no  strictly  legal  dependents.  But  where  the 
deceased  Is  a  minor  child  and  the  suit  is 
brought  by  father  or  mother,  or  where  the 
suit  Is  brought  by  a  minor  child  to  recover 
for  the  death  of  a  parent  then  the  proba- 
bility of  pecuniary  benefit  exists,  and,  as 
stated  in  the  case  above  referred  to,  216  S. 
W.  loc.  dt  807: 

"The  fact  of  pecuniary  benefit  does  not  re- 
quire definite  and  exact  proof;  but  wherever 
there  exists  a  reasonable  probability  of  pecuni- 
ary benefit  to  one  from  the  continuing  hfe  of 
another,  however  arising,  the  untimely  extinc- 
tion of  that  life  raises  a  presumption  of  pe- 
cuniary injury." 

The  deceased  was  under  a  legal  obliga- 
tion to  support  his  minor  child,  and  as  stat- 
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ed  by  Judge  Allen,  in  speaking  for  this  court 
in  O'Hara  v.  Lamb  Construction  Co.,  200  Mo. 
App.  298,  206  S.  W.  loc.  dt  254: 

"It  was  the  legal  duty  of  Michael  O'Hara 
to  support  his  wife  and  minor  children ;  and 
the  law,  we  think,  will  imply  pecuniary  loss  to 
the  plaintiff  arising  from  the  relationship  of 
the  parties." 

The  commissioner  recommends  that  the 
motion  for  rehearing  be  overruled. 

PER  CURIAM.  The  foregoing  opinion  of 
NIPPER,  C,  is  adopted  as  the  opinion  of 
the  court. 

Appellant's  motion  for  rehearing  Is  accord- 
ingly overruled. 

REYNOLDS,  P.  J,  and  ALLEN  and 
BECKER,  JJ.,  concur. 


HARRIS  t.  TERMINAL  R  ASS*N  OP  ST. 
LOUIS.    (No.  15642.) 

(St  Louis  Court  of  Appeals.    Missouri. 
Feb.  8,  1920.) 

1.  False  imprisonment  <8=>31  —  Evidence 
showing  abrest  at  direction  of  defend- 
ant's employe. 

In  an  action  against  a  railroad  terminal  as- 
sociation for  false  arrest  and  imprisonment  on 
a  charge  of  stealing  a  valise,  evidence  held  suf- 
ficient to  show  that  plaintiff  was  arrested  at  the 
direction  of  defendant  association's  train  caller, 
while  in  the  regular  performance  of  his  employ- 
ment. 

2.  False  imprisonment  «=»5— Stopping  on 
street  bt  offices  constitutes  abbest. 

When  a  policeman  stopped  plaintiff  on  the 
street  when  defendant  terminal  association's 
train  caller  called  out,  "Stop  that  woman!" 
plaintiff  was  arrested  by  the  officer  within  the 
law  of  false  arrest  and  imprisonment 

8.  False  imprisonment   <e=>15(3)  —  Abbest 

AT  DIRECTION   OF   DEFENDANT'S  EMPLOYE. 

Where  defendant  terminal  association's  train 
caller  called  out  to  a  police  officer,  "Stop  that 
woman!"  referring  to  plaintiff,  a  colored  girl, 
and  explained  she  was  wanted  back,  at  the  sta- 
tion for  stealing  a  grip,  the  officer  taking  her 
back,  the  arrest  was  made  at  the  direction  of 
the  terminal  association's  employe. 

4.  Fame  impbisonment  «=>7(4)— Guilt  on- 
ly JUSTIFICATION  TO  PRIVATE  CITIZEN  CAUS- 
ING ABBEST. 

Where  a  private  citizen  gives  information 
of  a  supposed  offense  to  an  officer,  and  the  of- 
ficer arrests  the  person  charged,  and  on  inves- 
tigation finds  reasonable  ground  for  suspicion,  he 
is  not  liable  to  the  person  charged  and  arrested, 
but  the  only  justification  for  the  private  citi- 
zen making  the  accusation  is  that  the  person 
arrested  was  actually  guilty. 


5.  False  imprisonment  €=>10  —  Instruc- 
tion NOT  MISSTATING  GROUNDS  OF  JUSTIFI- 
CATION. 

In  an  action  for  false  arrest  and  imprison- 
ment, instruction  that,  if  the  jury  believed  de- 
fendant caused  plaintiff's  arrest,  the  only  plea 
of  justification  or  excuse  would  be  that  plain- 
tiff was  guilty  of  the  crime  for  which  she  was 
arrested,  and  that  neither  want  of  probable 
cause  nor  malice  need  be  shown  by-  plaintiff, 
since  their  lack  could  be  considered  only  in  miti- 
gation of  punitive  damages,  also  denning  proba- 
ble cause,  held  not  to  state  incorrectly  the 
grounds  for  justification  of  an  arrest  , 

6.  False  impbisonment  <8=»10— Arrest  jus- 
tified ON  ACCOUNT  OF  GUILT. 

If  a  valise  was  stolen  from  the  owner  by 
plaintiff,  suing  defendant  terminal  association 
for  false  arrest  and  imprisonment  plaintiff  is 
not  entitled  to  recover  on  account  of  her  ar- 
rest at  defendant's  instance  for  such  theft 

7.  Trial  «=»214— Party  has  right  to  in- 
struction PRESENTING  THEORY  OF  LAW  SUS- 
TAINED BY   EVIDENCE. 

In  an  action  for  false  arrest  and  imprison- 
ment where  defendant  introduced  testimony 
tending  to  establish  that  plaintiff  was  guilty  of 
the  theft  for  which  it  procured  her  arrest  it 
was  entitled  to  an  instruction  stating  that  plain- 
tiff could  not  recover  if  she  was  guilty. 

8.  Appeal  and  error  «=»1064(2)  —  Trial 
4=>194(14)  —  Instruction  using  word 
"competent"  in  connection  with  word 
"evidence"  held  improper,  but  harm- 
LESS. 

In  an  action  for  false  arrest  and  imprison- 
ment instruction  using  the  word  "competent" 
in  connection  with  the  word  "evidence"  held  im- 
proper, as  a  comment  on  evidence,  but  not  by 
itself  reversible  error. 

9.  Appeal  and  error  «=>1068(5) — Instruc- 
tion AND  FINDING  DID  NOT  CURE  ERRONE- 
OUS REFUSAL  OF  CHARGE. 

In  an  action  for  false  arrest  and  imprison- 
ment, instruction  that  if  defendant  had  reason- 
able cause  to  believe  plaintiff  committed  the 
theft  no  punitive  damages  should  be  allowed, 
together  with  the  fact  that  the  jury  did  allow 
punitive  damages,  an  implied  finding  plaintiff 
was  not  guilty,  held  not  to  cure  error  in  re- 
fusing defendant's  requested  charge  that  H 
plaintiff  was  guilty  of  the  theft  she  could  not 
recover. 

Appeal  from  St.  Louis  Circuit  Court;  Thom- 
as L.  Anderson,  Judge. 

Action  by  Idella  Harris  against  the  Ter- 
minal Railroad  Association  of  St.  Louis. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.  Reversed,  and  cause  remanded. 

J.  L.  Howell  and  S.  P.  McChesney,  both  of 
St  Louis,  for  appellant 

Geo.  L.  Vaughn,  of  St  Louis,  for  respond- 
ent 

NIPPER,  C.  This  Is  an  action  for  damag- 
es brought  by  the  plaintiff,  Idella  Harris, 
against  the  defendant,  Terminal  Railroad  As- 
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sodatlon  of  St  Louis,  for  unlawful  arrest 
and  false  Imprisonment.  This  suit  was  In- 
stituted in  the  circuit  court  of  the  city  of 
St.  Louis. 

Plaintiff  alleges  that  the  agents  and  serv- 
ants of  the  defendant,  while  acting  within 
the  scope  of  their  employment,  caused  a  po- 
'  lice  officer  of  the  city  of  St  Louis,  to  arrest 
her  upon  a  charge  of  larceny,  that  she  was 
taken  to  the  police  station,  and  kept  for  14 
hours  In  8'  cell,  and  compelled  to  listen  to 
vile  and  obscene  language,  conversation,  and 
songs  by  and  between  other  prisoners,  and 
had  to  appear  as  defendant  In  a  public  trial 
on  a  charge  of  larceny,  that  she  has  been 
greatly  damaged  In  her  good  name  and  fame, 
and  suffered  mental  anguish,  mortification, 
and  humiliation,  and  charging  further  that 
this  action  was  instigated  by  malicious  mo- 
tives. 

The  answer  was  a  general  denial  and  the, 
special  plea  that  the  plaintiff  did  willfully 
and  unlawfully  steal  from  Mrs.  Blanche  Est- 
es  a  suit  case  and  contents,  while  said  suit 
case  was  at  Union  Station  in  the  city  of  St 
Louis,  and  further  denied  that  plaintiff  was 
arrested  for  the  purpose  or  intention  of  mor- 
tifying or  humiliating  her;  that  she  was 
arrested  by  a  police  officer,  acting  under  the 
honest  belief  that  she  had  stolen  the  suit 
case. 

The  trial  In  the  court  below  resulted  in  a 
verdict  for  the  plaintiff  in  the  sum  of  $2,500 
actual  damages  and  $500  punitive  damages. 
Plaintiff  afterwards  entered  a  remittitur  of 
the  punitive  damages,  leaving  the  judgment 
for  $2,500. 

The  facts,  briefly  stated,  are  that  on  the 
4th  day  of  November,  1914,  the  plaintiff,  a 
colored  girl,  was  collecting  subscriptions  for 
a  paper.  She  had  been  over  on  South  Twen- 
tieth street  near  Union  Station  collecting, 
and  when  she  started  back  to  the  office,  which 
was  located. at  2138  Market  street  It  was 
about  5:30  .In  the  evening.  She  went  Into 
the  Union  Station  Midway  on  the  west  side 
of  the  station  and  proceeded  to  the  lavatory 
near  the  Eighteenth  street  side  of  the  sta- 
tion. When  she  came  out  she  walked  over 
to  the  Market  street  stairs  of  the  station  and 
proceeded  out  of  the  station  and  on  up  Mar- 
ket street  After  she  had  walked  about  a 
block  away  from  the  station  she  heard  some 
one  say,  "Stop  that  woman !"  A  policeman 
took  her  by  the  arm  and  stopped  her.  At 
about  that  time  Hoesli,  a  train  caller  at 
Union  Station,  In  the  employ  of  defendant 
reached  the  scene  and  stated  to  the  police- 
man, "She's  wanted  back  at  Union  Station 
for  copping  a  grip."  The  officer  took  her 
back  to  the  station,  where  defendant's  em- 
ployes stated  she  was  the  colored  lady  who 
had  checked  the  grip  in  question  in  the  parcel 
room,  .and  she  was  then  taken  to  the  police 
station,  and  kept  there  until  10:30  a.  m.  the 
day  following.    She  was  then  released,  went 


home  and  went  to  bed,  and  was  In  a  nervous 
condition  and  unable  to  perform  her  duties 
for  several  weeks. 

The  testimony  shows  that  she  sustained 
a  good  reputation  In  the  community  where 
she  lived  prior  to  her.  arrest,  and  was  a  mem- 
ber of  the  church,  Sunday  school,  and  social 
clubs.  The  records  of  the  court  of  criminal 
correction  of  the  city  of  St  Louis  showed 
that  she  was  tried  and,  acquitted  of  this 
charge.  The  defendant  introduced  testimony 
tending  to  show  that  the  plaintiff  had  actual- 
ly stolen  the  suit  case  in  question,  of  the 
value  of  $25,  and  checked  it  in  the  parcel 
room  belonging  to  the  defendant 

After  the  verdict  and  judgment  as  afore- 
said, defendant  unsuccessfully  moved  for  a 
new  trial,  and  brings  this  case  here  by  ap- 
peal. 

Appellant's  first  assignment  of  error  is  that 
the  court  should  have  sustained  its  demurrer 
to  the  evidence  upon  the  theory  that  the  ■ 
train  caller,  Hoesli,  merely  furnished  the  in- 
formation to  the  police  officer  making  the 
arrest  and  that  the  mere  giving  of  informa- 
tion of  what  one  knows  of  a  supposed  of- 
fense, without  requesting  an  arrest  does  not 
make  the  one  giving  it  liable  for  false  im- 
prisonment and,  further,  that  even  where  one 
requests  an  officer  to  make  an  arrest,  if  there 
Is  reasonable  ground  to  suspect  the  person 
arrested  has  perpetrated  the  crime,  the  ar- 
rest is  Justified,  even  though  the  person  ar- 
rested Is  guilty  of  no  offense. 

[1-3]  The  defendant  contends  that  its  serv- 
ants and  employes  merely  gave  the  police 
officer  Information,  and  that  the  officer  made 
the  arrest  without  its  request  or  direction. 
This,  contention  Is  not  supported  by  the  tes- 
timony. 

When  plaintiff  left  Union  Station  and  pro- 
ceeded on  her  way  west  on  Market  street 
she  was  followed  by  Hoesli,  who  was  watch- 
ing her,  and  keeping  some  distance  behind 
her.  After  she  had  passed  the  police  officer, 
Hoesli  commanded  the  officer  to  stop  her, 
which,  under  the  circumstances,  was  equiva- 
lent to  a  direction  to  arrest  her.  This  state- 
ment or  direction  was  followed  by  the  sup- 
plemental statement  "She  Is  wanted  for  cop- 
ping a  grip  at  the  station." 

We  think  there  was  sufficient  testimony  to 
show  that  plaintiff  was  arrested  at  the  direc- 
tion of  one  of  defendant's  employes,  while 
In  the  regular  performance  of  his  employ- 
ment She  was  within  the  power  of  the  po- 
lice officer;  she  protested  her  Innocence,  and 
offered  to  explain  her  presence  at.  that  place 
at  that  particular  time  The  policeman  took 
her  on  over  to  Union  Station.  We  hold  that 
when  the  policeman  stopped  her  he  arrested 
her,  and  that  such  arrest  was  made  at  the 
direction  of  defendant's  employe  Hoesli. 
Singleton  v.  Kansas  City  Base  Ball  &  Exhibi- 
tion Co.,  172  Mo.  App.  loc  cit  307,  157  S. 
W.964. 
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[4]  As  to  the  farther  contention  that, 
"where  one  gives  Information  of  a  supposed 
.  offense,  or  even  requests  an  officer  to  make 
the  arrest,  If  the  officer  Investigates  the 
charge  when  he  makes  the  arrest,  and  there 
Is  reasonable  ground  to  suspect  the  person 
arrested  as  the  perpetrator  of  the  offense, 
said  arrest  is  Justified,  even  though  the  per- 
son arrested  is  guilty  of  no  offense,"  It  is 
true  under  conditions  as  above  stated  the 
officer  making  the  arrest  would  not  be  liable 
In  damages,  but  not  so  as  to  the  individual. 
The  officer  would  be  absolved  from  any  li- 
ability if  he  had  reasonable  grounds  to  sus- 
pect that  a  crime  had  been  committed  by  the 
plaintiff,  even  though  it  may  afterwards  turn 
out  that  she  was  not  guilty,  but  the  only 
Justification  which  the  individual  or  unoffi- 
cial citizen  could  invoke  would  be  that  the 
party  arrested  is  actually  guilty. 

The  question  as  to  whether  or  not  the  of- 
.  fleer  making  the  arrest  in  this  case  had  rea- 
sonable grounds  to  suspect  the  commission  of 
a  crime  by  the  plaintiff  is  not  necessarily  be- 
fore, us ;  for  whether  he  did  or  did  not  have 
such  reasonable  grounds  would  only  go  to 
the  question  of  the  officer's  liability,  and 
not  to  the  defendant's. 

After  holding,  as  we  have,  that  plaintiff 
was  arrested  at  the  direction  of  defendant's 
agent,  Hoesli,  then  defendant's  only  ground 
ef  Justification  is  that  she  was  guilty  of  steal- 
ing the  suit  case.  Pandjirls  v.  Hartman,  196 
Mo.  539,  94  S.  W.  270;  Hanser  v.  Bieber,  271 
Mo.  328,  197  S.  W.  68;  Leve  v.  Putting,  196 
S.  W.  1060. 

Defendant  complains  of  instructions  num- 
bered 2  and  3,  given  by  the  court  at  plaintiff's 
request,  and  also  of  the  court's  refusal  to  give 
■  its  Instruction  No.  1. 

[J-7]  Instruction  No.  2,  given  for  the  plain- 
tiff, told  the  Jury,  in  substance,  that  If  they 
believed  the  defendant  caused  the  arrest  of 
plaintiff,  the  only  plea  of  Justification  or 
excuse  would  be  that  the  plaintiff  was  guilty 
of  the  crime  for  which  she  was  arrested, 
and  that  neither  want  of  probable  cause  nor 
malice  need  be  shown  to  entitle  plaintiff  to 
recover ;  that  the  lack  of  malice  or  want  of 
probable  cause  could  only  be  considered  in 
mitigation  of  punitive  damages,  and  defined 
"probable  cause."  It  is  urged  that  this  in- 
struction does  not  correctly  state  the  grounds 
for  Justification  In  false  arrest  cases,  but 
we  think  the  instruction  Is  not  subject  to  the 
objections  made  to  It  by  appellant.  The  de- 
fendant further  complains  of  the  court's  re- 
fusal to  give  its  instruction  No.  1,  which  was 
as  follows:  « 

"The  court  instructs  the  jury  that,  if  you 
find  and  believe  from  the  evidence  that  the  va- 
lue mentioned  in  the  evidence  was  stolen  from 
Mrs.  Blanche  Estes  by  the  plaintiff,  then  plain- 
tiff is  not  entitled  to  recover,  and  your  verdict 
must  be  for  defendant." 


This  Instruction  correctly  states  the  law 
and  should  have  been  given.  This  was  the 
principal  defense  set  out  in  defendant's  an- 
swer to  plaintiff's  petition.  Defendant  intro- 
duced some  testimony  tending  to  establish 
this  fact,  and  was  entitled  to  have  Its  theory 
of  the  law  properly  presented  to  the  jury, 
and  the  court's  refusal  to  do  so  amounts  in ' 
this  case  to  reversible  error.  If  the  instruc- 
tions given  for  the  plaintiff  had  properly 
presented  defendant's  theory,  It  .would  not 
have  been  necessary  to  give  the  instruction 
above  set  out;  but  such  was  not  done. 
Northam  v.  Railroad  (Sup.)  176  S.  W.  227. 

[S]  Defendant  objects  to  Instruction  No. 
3,  because  of  the  use  of  the  word  "competent" 
In  connection  with  the  word  "evidence,"  as 
being  a  comment  upon  the  evidence.  We  do 
not  approve  of  the  use  of  this  word  in  this 
instruction,  but  this  alone  would  not  amount 
to  such  error  as  would  call  for  a  reversal. 
Aa  we  will  have  to  reverse  this  case  on  ac- 
count of  the  failure  of  the  court  to  give  de- 
fendant's Instruction  No.  1,  and  as  there  will 
have  to  be  a  new  trial,  we  will  suggest  that 
the  last  paragraph  of  plaintiff's  Instruction 
No.  3  is  misleading  and  confusing,  as  the  jury 
may  have  believed  from  reading  It  that  prima 
fade  proof  was  conclusive  proof  of  the  plain- 
tiff's innocence,  without  some  qualifying 
clause  added  to  this  instruction. 

[I]  Plaintiff  contends  that,  inasmuch  as 
the  jury  Is  told  In  another  instruction  that, 
If  defendant  had  reasonable  and  probable 
cause  to  believe  that  plaintiff  stole  the  suit 
case  in  question,  then  they  should  not  allow 
plaintiff  any  punitive  damages,  and  that,  as 
the  Jury  did  allow  punitive  damages,  they 
must  have  found  that  defendant  had  no  rea- 
sonable and  probable  cause  to  believe  plain- 
tiff guilty,  and  that  this  finding  necessarily 
found  plaintiff  not  guilty;  but  we  do  not 
think  this  cured  the  errors  above  noted,  for, 
under  all  the  Instructions,  the  Jury  may  have 
believed  that  at  the  time  the  arrest  was  made 
defendant  had  no  reasonable  grounds  to  be- 
lieve plaintiff  guilty,  but  upon  the  trial  of 
the  case  it  may  have  been  shown  that  she 
was  guilty. 

For  the  errors  above  noted,  the  commis- 
sioner recommends  that  the  judgment  of  the 
trial  court  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

PER  CURIAM.  The  foregoing  opinion  of 
NIPPER,  0,  is  adopted  as  the  opinion  of  the 
court 

The  Judgment  of  the  circuit  court  is  ac- 
cordingly reversed  and  the  cause  remanded 
for  a  new  trial. 


REYNOLDS,    P.    X, 
BECKER,  J  J,  concur, 


and    ALLHN    and 
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STANDARD  AOO.  INS.  00. 
(No.  1575a) 


(St.  Louis  Court  of  Appeals.  Missouri.  Jan. 
6,  1920.    Rehearing  Denied  March  2,  1920.) 

1.  INSURANCE  «J=»646(6)  —  PLAINTIFF  SUING 
OR  ACCIDENT  POLICY  HAS  BURDEN  OF  PB0V- 
ING  ACCIDENTAL  INJURY  WAS  SOLE  CAUSE  OF 
DEATH. 

In  an  action  on  policy  insuring  "against 
loss  resulting  directly,  exclusively,  and  independ- 
ently of  all  other  causes  from  bodily  injury  sus- 
tained •  •  •  solely  through  external  .violent 
and  accidental  means,"  plaintiff  has  the  burden 
of  proving  sufficient  facts  from  which  a  reason- 
able inference  can  be  drawn  that  an  injury  re- 
ceived by  accidental  means  was  the  sole  cause  of 
death. 

2.  Evidence  «>=»18— Court  knows  weight 
of  ordinary  full  bees  barbel. 

In  action  of  accident  policy  involving  issue 
of  whether  insured  on  whom  a  barrel  full  of 
beer  had  fallen  in  fact  died  from  injury  so  re- 
ceived, or  from  other  causes,  the  court  knows 
that  the  ordinary  foil  beer  barrel  weighs  about 
350  pounds. 

3.  Insurance  «=»646(6)  —  Ames  insured's 
proof  or  accident,  insurer's  pboof  THAT 

IMMEDIATE  CAUSE  or  DEATH  WAS  CONGESTION 
OP  LUNG  POT  BURDEN  ON  INSURED  TO  SHOW 
ACCIDENT   CAUSED   CONGESTION. 

Proof  that  barrel  .of  beer  fall  on  insured, 
that  he  became  sick,  was  potto  bed,  and  on  the 
following  day  was  taken  to  a  hospital,  where 
he  died  six  weeks  later,  warrants  inference  that 
accident  caused  death,  but  was  overcome  by 
positive  evidence  produced  by  insurer  that  im- 
mediate cause  of  death  was  pneumonia  followed 
by  congestion  of  the  lung,  such  evidence  shift- 
ing burden  on  plaintiff  to  produce  evidence  tend- 
ing to  show  that  the  congestion  of  the  lungs 
was  caused  or  could  have  been  caused  by  the 
accident,  insurer,  in  absence  of  such  evidence, 
being  entitled  to  a  directed  verdict. 

4.  Evidence  4=»89  —  Presumptions  op  pact 
rebuttable.' 

-  Presumptions'  of  fact  proceeding  from  other 
facts  in  proof  are  rebuttable  or  disputable  as  a 
matter  of  course,  and,  since'  they  merely  amount 
to  an  assumption  of  what  may  be  true,'  may  be 
entirely  overcome  or  removed  from  the  case  by 
competent  proof  going  to  supply  the  fact  pre- 
sumed. . 

6.  Evidence  4=>14  —  That  congestion  op 
lung  could  have  been  caused  by  a  blow 
not  a  maoteb  op  common  knowledge. 
The  fact  that  congestion  of  the  lung  could 

be  caused  by  a  blow  is  not  a  matter  of  common 

knowledge,  bnt  a  scientific  fact  to  be  shown  by 

medical  experts. 

6.  Appeal  and*ebbob  «=»1177(1)  —  Cause 
will  be  remanded  on  holding  that  ver- 
dict should  have  been  directed  fob  de- 
pendant   where    cause    was   tried    on 

WRONG  THEORY. 

Where  cause  was  tried  sad  submitted  upon 
the  wrong  theory  as  to  the  proof  required  to  be 
made  by  plaintiff,  appellate  court,  in  holding 


on  appeal  from  judgment  for  plaintiff  that  per- 
emptory instruction  should  have  been  given  for 
defendant,  will  remand  the  cause  for  a  new 
trial,  since,  if  lower  court  had  intimated  that  it 
would  give  the  peremptory  instruction  for  de- 
fendant, plaintiff  could  have  taken  a  nonsuit. 

Appeal  from  St  Louis  Circuit  Court;  Dan- 
iel (D.  Fisher,  Judge. 
"Not  to  be  officially  published." 

Suit  by  Mlhajlo  Koprlvica  against  the 
Standard  Accident  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Anderson,  Gilbert  ft  Hayden,  of  St  Louis, 
for  appellant 
Eugene  Hale,  of  St  Louis,  for  respondent 

BIGGS,  C  A  suit  upon  an  accident  policy 
by  a  brother  of  the  Insured,  who  was  named 
as  beneficiary  in  the  policy. 

No  Question  arises  upon  the  pleadings. 
After  a  verdict  for  plaintiff  for  the  full 
amount  of  the  policy,  $570,  the  trial  court 
sustained  defendant's  motion  for  a  new  trial 
on  the  ground  that  the  verdict  was  against 
the  weight  of  the  evidence,  making  a  proviso, 
however,  that  defendant  should  pay  all  ac- 
crued costs  In  the  case  within  ten  days.  De- 
fendant refused  to  pay  the  costs,  and  the 
court  thereupon  overruled  its  motion  for  a 
new  trial. 

Defendant  brings  the  case  here,  and  con- 
tends that  there  was  no  evidence  warranting 
the  submission  of  the  cause  to  the  Jury. 

By  the  policy,  dated  May  7, 1914,  defendant 
insured  Damjan  Koprlvica,  brother  of  plain- 
tiff, "against  loss  resulting  directly,  exclusive- " 
ly,  and  independently  of  all  other  causes  from 
bodily  injuries  sustained  •  •  •  solely 
through  external  violent  and  accidental 
means."  » 

[1]  Policies  of  the  character  of  the  one  lu 
suit  have  been  before  the  courts  of  this  state 
a  number  of  times,  and  the  terms  hare  been 
construed.  The  burden  was  upon  plaintiff  to 
prove  that  the  Insured  suffered  bodily  inju- 
ries through  accidental  means,  and  further 
that  such  injuries  produced  the  death  of  the 
insured  directly,  exclusively,  and  independ- 
ently of  all  other  causes.  At  least  there 
must  be  sufficient  facts  established  by  the 
evidence  from  which  a  reasonable  inference 
can  be  drawn  that  the  injury  received  by  ac- 
cidental means  was  the  sole  cause  of  death. 
Ooodes  v.  Commercial  Travelers,  174  Ma 
App.  330,  loc.  dt  348,  156  S.  W.  905;  Bruns- 
wick v.  Standard  Accident  Insurance  Co.,  213 
S.  W.  45,  not  yet  officially  reported;  Wright 
v.  Commercial  Travelers,  188  Mo.  App.  457, 
174  S.  W.  883 ;  Dunn  v.  Insurance  Co.,  107 
Mo.  App.  457,  196  S.  W.  100;  Lamport  v.  Ins. 
Co.  (Sup.)   199  S.  W.  1020. 

[2]  All  that  plaintiff's  evidence  discloses  Is 
that  a  barrel  full  of  beer  weighing  about 
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1,200  pounds  fell  against  the  Insured's  chest 
on  July  5,  1914.  Plaintiff  testified  the  barrel 
fell  on  insured's  belly,  on  his  chest;  that 
thereafter  he  was  pale  In  the  face  and  could 
not  talk  and  was  put  to  bed ;  that  he  was  sick 
that  night,  and  on  the  afternoon  of  the  next 
day  he  was  taken  to  the  City  Hospital,  where 
he  died  on  August  14th,  about  sis  weeks  lat- 
er; that  before  July  5th  the  Insured  was 
strong  and  healthy.  Plaintiff  did  not  sum- 
mon a  doctor  at  the  time  of  the  accident  or 
produce  any  of  the  hospital  physicians.  As 
far  as  plaintiff's  evidence  is  concerned,  all 
that  is  shown  about  the  insured  after  he  was 
sent  to  the  hospital  is  that  two  days  thereaft- 
er he  could  talk,  and  on  August  14th  follow- 
ing he  died.  Evidently  plaintiff  was  mis- 
taken about  the  weight  of  the  barrel,  as  we 
happen  to  know  that  the  ordinary  full  beer 
barrel  weighs  about  350  pounds. 

[3]  From  this  evidence,  standing  alone,  the 
inference  could  be  drawn  that  the  accident 
caused  the  death.  However,  the  defendant 
produced  positive  testimony  that  the  imme- 
diate cause  of  death  was  pneumonia  followed 
by  congestion  of  the  lung.  Dr.  Meyers,  of  the 
City  Hospital  testified  that,  when  the  insured 
arrived,  the  doctors  could  not  diagnose  his 
case,  and  in  about  a  week  thereafter  they  per- 
formed an  exploratory  operation,  which  de- 
veloped a  case  of  appendicitis;  that  the  ap- 
pendix was  removed,  and  that  the  patient 
recovered  from  the  operation;  that  during 
the  convalescing  period  pneunYonla  developed, 
and  following  pneumonia  an  abscess  develop- 
ed in  his  lungs;  and  that  the  immediate 
cause  of  the  death  was  abscess  In  the  lung. 
,  This  evidence  was  uncontradicted. 

When  this  evidence  appeared  In  the  case 
that  the  Immediate  cause  of  death  was  con- 
gestion of  the  lung,  the  right  of  plaintiff  to 
have  the  jury  draw  a  further  Inference  that 
the  insured  died  from  the  effects  of  the  acci- 
dent or  that  the  lung  congestion  was  caused 
by  the  accident  vanished,  and  it  was  then 
the  duty  of  plaintiff  to  produce  evidence  tend- 
ing to  show  that  the  congestion  of  the  lung 
was  or  could  be  caused  by  the  accident 
Guthrie  v.  Holmes,  272  Mo.  215,  loc.  cit.  283- 
235,  198  S.  W.  854,  Ann.  Cas.  1918D,  1123; 
Hurck  v.  Railroad,  252  Mo.  48,  158  8.  W. 
581 ;  Sowders  v.  Railroad,  127  Mo.  App.  119, 
104  8.  W.  1122. 

[4]  The  fact  of  the  accident  being  establish- 
ed, and  as  a  result  thereof  insured  was  taken 
to  the  hospital,  where  he  afterwards  died, 
permitted  the  jury  to  Infer,  If  they  chose, 
that  the  accident  caused  the  death,  but,  as 
said  by  Nortonl,  J.,  in  Sowders  v.  Railroad, 
127  Mo.  App.  loc.  cit.  124,  104  8.  W.  1123  in 
referring  to  presumptions  of  fact  proceeding 
from  other  facts  In  proof : 

"They  are  therefore  rebuttable  or  disputable 
as  a  matter  of  course.  Inasmuch  as  such  pre- 
sumptions merely  amount  to  an  assumption  of 
what  may  be  true,  as  indicated  by  the  probabili- 
ties and  the  rationale  of  experience,  they  may 


be  entirely  overcome  or  removed  from  the  case 
by  competent  proof  going  to  supply  the  fact 
presumed.  Lawson  on  Presumptive  Evidence, 
559;  22  Am.  ft  Eng.  Ency.  of  Law  (2d  Ed.) 
1235,  1230;  Moreau  v.  Branham,  27  Mo.  351; 
Ham  v.  Barrett,  28  Mo.  388.  And  it  1b  the  well- 
established  law  that  a  presumption  of  fact  will 
not  be  permitted  to  contradict  or  overcome  facts 
actually  proved.  Lawson  on  Presumptive  Ev. 
650 ;  Whittaker  v.  Morrison  [1  Fla.  25]  44  Am. 
Dee.  627;  Morton  v.  Heidorn,  135  Mo.  608-617 
[37  8.  W.  604]." 

[I]  The  positive  evidence  in  the  case  to  the 
effect  that  there  were  Intermediate  causes  be- 
tween the  accident  and  the  death  which  might 
or  might  not  have  been  the  proximate  cause 
of  the  death  shifted  the  burden  to  plaintiff 
of  producing  evidence  tending  to  show  that 
the  congestion  of  the  lung  which  was  the  im- 
mediate cause  of  death  was  caused  or  could 
have  been  produced  by  the  blow  of  the  beer 
barrel.  It  would  not  do  to  permit  the  jury 
to  Infer  that  such  could  be  the  case,  as  the 
fact  that  the  congestion  of  the  lung  could  be 
caused  by  a  blow  Is  not  a  matter  of  common 
knowledge,  but  is  a  scientific  fact  to  be  shown 
by  medical  experts.  The  plaintiff  having  fail- 
ed in  his  duty  in  this  regard,  the  court  should 
have  directed  a  verdict  fox  the  defendant. 

Respondent  refers  to  the  eases  of  Ooodes 
v.  Commercial  Travelers,  174  Mo.  App.  330, 
156  8.  W.  995,  and  Greenlee  v.  Casualty  Co., 
192  Mo.  App.  303,  182  8.  W.  138. 

In  the  Goodes  Case  the  Insured  died  a  few 
minutes  after  the  accident,  and  medical  ex- 
perts testified  that  in  their  opinion  the  ac- 
cidental fall  of  the  deceased  caused  his  death 
In  the  Greenlee  Case  the  Insured  died  within 
36  hours  after  receiving  a  fall,  and  there  the 
doctor  testified  that  at  the  autopsy  they 
found  a  bruised  and  torn  wound  on  the  left 
side  of  the  head  just  above  and  a  little  hack 
of  the  ear,  and,  answering  a  hypothetical 
question  propounded  to  him,  embracing  the 
facts  as  presented  by  plaintiff's  evidence,  the 
physician  testified  that  in  his  opinion  the 
fall  and  Injury  resulting  could  and  might 
have  caused  the  death.  These  cases  are  whol- 
ly different  from  the  case  under  considera- 
tion. 

[I]  However,  in  view  of  the  fact  that  the 
cause  was  tried  and  submitted  upon  the 
wrong  theory,  and  had  the  court  intimated 
that  it  would  give  the  peremptory  Instruction 
to  find  for  defendant,  plaintiff  could  have 
taken  a  nonsuit  and  filed  a  new  cause  and 
had  thereby  an  opportunity  of  producing  the 
missing  link  in  the  evidence,  we  have  con- 
cluded in  the  interest  of  justice  to  remand 
the  cause  for  a  new  trial. 

In  view  of  another  trial  we  add  that  the 
court  erred  In  the  main  instruction  for  plain- 
tiff in  assuming  that  there  was  evidence  to 
establish  the  fact 'that  the  beer  barrel  crush- 
ed plaintiff,  and  that  It  struck  his  body  ovei 
his  kidneys,  and  that  It  crushed  his  kidneys 
The  instruction  was  broader  than  the  evi- 
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dence  and  submitted  facte  that  were  neither 
pleaded  nor  proved. 

With  the  cause  was  submitted  a  motion  by 
plaintiff  to  strike  from  the  flies  defendant's 
abstract  of  the  record  on  the  ground  of  in- 
sufficiency. In  view  of  the  fact  that  defend- 
ant amended  its  abstract  by  interlineation 
raring  the  main  defect  asserted  against  It,  we 
do  not  think  the  other  defects  sufficient  to 
warrant  us  In  sustaining  the  motion.  It  is 
therefore  overruled. 

The  commissioner  recommends  that  the 
Judgment  be  reversed,  and  the  cause  re- 
manded. « 

PER  CURIAM.  The  foregoing  opinion  of 
BIGGS,  C,  Is  adopted  as  the  opinion  of  the 
court. 

The  Judgment  of  the  circuit  court  is  ac- 
cordingly reversed,  and  the  cause  remanded. 

REYNOLDS,  P.  J.,  and  ALLEN  and  BEOKT- 
BR,  J  J.,  concur. 


he  will  not  be  charged  with  the  profit  in  settle- 
ment of  the  guardianship  account. 

ft.  GUARDIAN  AND  WARD  «=>M  —  GUARDIAN 
USING  WARD'S  MONET  FOB  OWN  PURPOSES 
CHAKGKABLK  WITH  8  PER  GENT.  INTEREST; 
"HIGHEST  LEGAL  RATE  OF  INTEREST." 

Guardian  who,  with  the  exception  of  two, 
loans  made  at  8  per  cent.,  mingled  ward's  funds 
with  his  own,  and  used  the  money  in  his  pri- 
vate business,  charging  himself  6  per  cent  in- 
terest, will  upon  settlement  of  guardianship  ac- 
count be  charged  8  per  cent,  compounded  an- 
nually for  the  money  so  used  under  Bev.  St 
190%  |  444,  requiring  guardian  to  loan  a  ward's 
money  "at  the  highest  legal  rata  of  interest" 
obtainable;  such  rate,  notwithstanding  section 
7178,  fixing  6  per  cent  as  the  "legal  rate"  in 
the  absence  of  an  agreed  rate,  being  the  highest 
rate  allowed  by  law,  which  under  section  7180 
,is  8  per  cent. 

7.  Guardian  and  ward  «=>54  — Guardian 
using  ward's  funds  chargeable  with 
highest  rate  of  interest  notwithstand- 
ing solvency. 

That  guardian  who  used  ward's  money  for 
his  own  purposes  was  solvent. at  all  times  and 
could  and  would  have  responded  to  his  obliga- 
tions does  not  excuse  him  from  paying  the 
highest  legal  rate  of  Interest  on  the  money  so 
used  instead  of  the  6  per  cent  fixed  by  Rev.  St. 
1909,  |  7179,  governing  the  rate  in  absence  of 
an  agreed  rate. 

8.  Guardian  and  ward  $=>54— "Highest  le- 
gal RATE  OF  INTEREST"  IS  8  PER  CENT.,  AND 
NOT  6  PER  OENT. 

"The  highest  legal  rate  of  interest"  at  which 
guardian  is  to  loan  ward's  funds  within  Rev.  St, 
1909,  |  444,  is  the  highest  rate  allowed  by 
law,  which  under  section  7180  is  8  per  cent, 
notwithstanding  section  7179,  fixing  6  per  cent, 
as  the  rate  to  be  charged  in  the  absence  of  an 
agreed  rate. 

9.  Trusts  4J3»321— Trustee  who  dissipates 

TRUST  FUNDS  OB  IS  GUILTY  OF  MISCONDUCT 
OR  GROSS  NEGLIGENCE  NOT  ENTITLED  TO  COM- 
PENSATION. 

One  who  dissipates  and  converts  to  his  own 
use  funds  held  in  trust  or  is  guilty  of  gross 
negligence  or  willful  misconduct  with  reference 
thereto,  is  not  entitled  to  any  compensation. 

10.  Guardian  and  ward  «=>1S0— Compensa- 
tion  DISCRETIONARY   WITH  COURT. 

The   matter   of   allowing   compensation   to 
4,  Guardian  and   ward  4is»56— Difficulty    guardian,  or  withholding  it  is  largely  in  the 


BERRY  v.  BERRY.    (No.  2236.) 

(Springfield  Court  of  Appeals.  Missouri.  Jan. 
14,  1920.    Rehearing  Denied  Feb.  28, 1920.) 

1.  Guardian  and  ward  <»=>36  —  Ward's 
funds)  to  bb  preserved  as  a  separate 
trust  fund. 

Under  Bev.  St  1909,  |  444,  guardian  is  re- 
quired to  handle  the  funds  of  the  ward  as  a 
separate  trust  fund  preserving  its  identity  as 
such,  and  not  mingling  or  using  it  with  any 
other  fund. 

2.  Trusts  <g=>352— Trust  fund  to  be  pre- 
served SEPARATE  FROM  OTHER  FUNDS. 

A  trustee  must  handle  the  trust  funds  as  a 
separate  fund,  preserving  its  identity  as  such, 
and  not  mingling  or  using  it  with  any  other 
fund.  , 

S.  Guardian  and  ward  $=>62  —  Guardian 

NOT   ALLOWED    TO    LOAN    WARD'S    FUNDS   TO 
HXMSELF. 

Under  Bev.  St  1909,  {  444,  guardian  is  not 
permitted  to  loan  ward's  funds  to  himself  -even 
on  real  estate  security  or  to  use  such  funds 
as  his  own  by  charging  himself  interest  thereon. 


IN   LOANING   WARD'S   FUNDB  NO  EXCUSE  FOR 
GUARDIAN  USING  MONEY  HIMSELF. 

That  it  was  impossible  to  prevent  intervals 
between  loans  and  difficult  to  find  loans  covering 
the  exact  amount  on  hand  does  not  excuse  guard- 
ian for  using  the  money  himself  and  not  loan- 
ing it  at  the  highest  legal  interest  obtainable, 
as  required  by  Bev.  St  1909,  f  444. 

ft.  Guardian  and  ward  <s=62  —  Guardian 

NOT   CHARGED   WITH   PROFIT  MADE  IN   PUR- 
CHASING) PROPERTY  AT  FORECLOSURE  BALE. 

Where  guardian,  in  foreclosing  loan  of 
ward's  funds,  purchased  the  property  in  his  own 
name,  and  so  handled  it  as  to  result  in  a  profit 


discretion  of  the  court 

11.  Guardian  and  ward  «=>151— Guardian 

using  ward's  funds  allowed  only  one 

commission,  and  not  annual  commissions. 

Where   guardian   during   the   19   years  he 

had  charge  of  the  ward's  funds  used  the  funds 

in  his  own  business  with  the  exception  of  two 

loans,  the  court  on  final  settlement  of  guardian- 

ship  account  upon  charging  guardian  with  8 

per  cent  interest  for  money  so  used,  will  not 

allow  him  any  annual  commission  on  amounts 

handled  or  on  hand,  but  will  allow  him  only 

one  commission  of  6  per  cent,  on   the  total 

fund  administered  by  him. 
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Appeal  from  Circuit  Court,  Bollinger  Comi- 
ty;  Peter  H.  Huck,  Judge. 

Proceedings  for  final  settlement  of  account 
of  guardianship  by  Jacob  A.  Berry,  guardi- 
an, In  which  Keehn  W.  Berry,  ward,  filed 
exceptions.  Exceptions  disallowed,  and  the 
ward  appeals.  Reversed  and  remanded,  with 
directions. 

Fauntleroy,  Cullen  ft  Hay,  and  Wendell 
Berry,  all  of  St  Louis,  for  appellant. 

Davis  &  Davis  and  Robert  A.  Anttiony,  all 
of  Frederick  town,  for  respondept. 

STUROIS,  P.  J.  The  defendant  was  duly 
appointed  and  acted  as  guardian  of  the  plain- 
tiff. When  plaintiff  reached  full  age,  the  de- 
fendant filed  an  account  of  his  guardianship 
for  final  settlement  in  the  probate  court.' 
Plaintiff  filed  exceptions  thereto  In  that 
court,  which  were  disallowed.  He  appealed 
to  the  circuit  court,  where  a  like  ruling  was. 
made,  and  the  case  is  here  for  review  on 
plaintiff's  appeal. 

The  guardianship  began  in  1897,  and  the 
final  settlement  was  made  at  the  February 
term  1916,  of  the  probate  court  The  origi- 
nal funds  coming  into  the  hands  of  the 
guardian  amounted  to  something  over  $1,000. 
With  the  possible  exception  of  two  loans 
made  by  defendant  at  8  per  cent,  to  be  men- 
tioned later,  this  trust  fund  was  not  loaned 
by  the  guardian,  but  was  mingled  by  him 
with  his  own  funds  and  used  in  his  private 
business.  The  questions  presented  relate  to 
the  interest  with  which  defendant  should  be 
charged  and  to  his  compensation,  If  any,  for 
handling  the -trust  estate.  The  defendant's 
proffered  settlement  proceeds  on  the  theory 
that  he  used  the  funds  of  his  ward's  estate 
in  Ms  own  business  instead  of  loaning  It  out 
and  said  guardian  charges  himself  with  Inter- 
est at  6  per  cent,  compounded  annually. 

[1-B]  Much  of  the  discussion  of  the  respec- 
tive parties  will  be  settled  by  a  reference  to 
the  positive  duties  imposed  by  statute  (sec- 
tion 444,  R.  S.  1909).  It  Is  there  made  the 
positive  duty  of  the  guardian  to  loan  the 
ward's  money  at  the  highest  legal  rate  of 
interest  that  can  be  obtained  on  prime  real 
estate  security.  He  is  required  to  report  an- 
nually to  the  court,  showing  the  amount  of 
money  so  loaned  and  to  whom  and  on  what 
security.  The  court  is  given  supervision 
over  such  loans  and  may  require  additional 
security.  If  the  money  is  not  so  loaned  the 
guardian  must  show  that  he  has  used  dili- 
gence in  trying  to  loan  same  and  Is  unable 
to  do  so.  The  law,  plainly  requires  and  such 
is  the  law  in  reference  to  trust  funds  gener- 
ally that  the  guardian  handle  the  funds  of 
the  ward  as  a  separate  trust  fund  preserv- 
ing its  identity  as  such,  and  not  mingling  or 
using  it  with  any  other  fund.  There  is  no 
provision  of  law  providing  for  or  allowing 
the  guardian  to  loan  such  funds  to  himself 


even  on  real  estate  security,  and  certainly 
none  allowing  him  to  use  such  funds  as  his 
own  by  charging  himself  with  interest  there- 
on. The  defendant  guardian  acted  on  the 
theory  that  he  was  discharging  his  duty 
with  reference  to  this  fund  by  using  it  in 
his  private  business  and  charging  himself  a 
fair  rate  of  interest  He  sought  to  show  at 
the  trial  that  the  Interest  he  charged  him- 
self, to  wit  6  per  cent,  compounded  annual- 
ly, was  a  fair  rate  of  interest  as  much  as 
he  could  reasonably  have  obtained  by  loan- 
ing same  on  real  estate  as  directed  by  stat- 
ute. He  claims,  and  his  evidence  supports 
this,  that  while  he  could  have  loaned  money 
on  real  estate  at  8  per  cent,  yet  it  was  quite 
Impossible  to  prevent  Intervals  between  loans, 
and  quite  difficult  to  find  loans  covering 
the  exact  amount  on  hand.  This,  however, 
is  no  excuse  for  using  the  money  himself 
and  not  loaning  It  as  the'  statute  directs. 
Green  v.  Hussey,  96  Mo.  App.  295,  70  S.  W. 
166.  The  defendant  practically  admits  that 
he  made  no  effort  to  keep  this  money  loan- 
ed out  on  real  estate  security.  He  made  one 
loan  of  this  fund  on  real  estate  security  at 
8  per  cent  early  in  his  administration  of  the 
fund.  This  loan  he  had  to  foreclose,  pur- 
chasing the  property  in  his  own  name,  and 
so  handled  It  as  to  result  in  a  profit  He 
will  not  be  charged  with  this  profit  hat  cer- 
tainly there  Is  nothing  here  on  which  to  base 
a  reduction  of  the  rate  of  Interest  to  6  per 
cent  The  other  real  estate  loan  which  he 
says  he  made  was  also  at  8  per  cent,  and 
this  he  used  as  his  own  by  selling  It  before 
due  In  exchange  for  his  partner's  Interest  in 
a  stock  of  merchandise.  So  far,  therefore, 
as  loans  were  actually  made,  there  is  no 
reason  for  charging  him  with  less  than  8 
per  cent  It  is  also  in  evidence  that  defend- 
ant who  was  a  merchant  and  Interested  in 
a  local  telephone  company,  was  generally 
owing  considerable  money  borrowed  on  his 
own  account  for  which  he  was  paying  & 
per  cent 

[6]  Under  these  facts  we  think  the  law  is 
dear  that  defendant  should  be  charged  the 
highest  legal  rate  of  interest  compounded 
annually.  This  court  in  State  ex  rel.  Deefc- 
ard  r.  Macom  et  aL,  186  8.  W.  OlfiT,  1160, 
said: 

"Under  section  444,  R.  S.  1909,  a  guardian 
is  required  to  loan  a  ward's  money  at  the  high- 
est rate  of  interest  obtainable,  to  be  compound- 
ed, and  to  report  annually  as  to  the  loans,  and 
if  not  loaned,  to  state  under  oath  that  it  could 
not  be.  Failing  in  this,  the  guardian  is  charge- 
able with  interest  on  the  unloaned  money,  and 
when  he  uses  the  money  himself  is  to  be  charged 
with  the  highest  rate  of  interest,  compounded. 
In  re  Tucker,  74  Mo.  App.  881,  88ff;  BJcfcara- 
son  v.  Allen,  186  S.  W.  262." 

This  case  was  approved  in  the  case  of  Cross 
v.  Rubey,  206  S.  W.  418,  decided  by  the  Kan- 
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is  City  Court  of  Appeals,  in  which  the  court 
•said: 

"If  the  curator  used  the  money  belonging  to 
bis  ward  in  his  private  business,  then  the  cura- 
tor should  be  charged  with  such  [the  highest 
legal]  rate  of  interest" 

In  the  case  of  In  re  Assignment  of  Mur- 
«x«ck  &  Dickson,  128  Mo.  488,  lot  dt  499, 

31  S.  W.  942,  945,  the  court  said: 

'The  rule  in  this  state  has  been  that,  when 
Hie  trustee  has  used  the  money  for  his  own  pur- 
gxwes,  or  for  his  own  private  gain,  he  may  be 
charged  with  the  highest  legal  rate  of  interest. 
In  re  Davis,  62  Mo.  460;  Williams  v.  Heirs 
of  Petticrew,  62  Mo.  460;    Frost  v.  Winston, 

32  Mo.  489;  Scott  v.  Crews,  72  Mo.  261; 
Camp's  Creditors,  etc.,  v.  Camp's  Adm'r,  74 
Mo.   192." 

The  court  in  the  case  of  In  re  Estate  of 
Danforth,  66  Mo.  App.  686,  699,  said : 

"If  he  [the  guardian]  uses  money  in  his  in- 
dividual business,  he  must  account  for  the  high- 
est rate  of  interest" 

Other  cases  are  cited  to  the  same  effect,  but 
these  will  suffice. 

[7]  It  may  be  noted  also  that  the  fact 
that  defendant  was  solvent  at  all  times  and 
could  and  would  have  responded  to  his  ob- 
ligations does  not  excuse  him  from  paying 
the  highest  legal  rate  of  interest  on  money  of 
his  ward  used  by  him.  Wolfort  v.  Rellly, 
183  Mo.  468,  469,  84  8.  W.  847;  Green  v. 
Hussey,  96  Ma  App.  296,  70  S.  W.  166. 

[6]  Defendant  suggests  that  "the  highest 
legal  rate  of  interest"  is  6  per  cent,  and  not 
8  per  cent  The  natural  meaning  of  "high- 
est legal  rate"  is  the  highest  rate  allowed  by 
lam  Under  section  7180,  R.  S.  1909,  this  Is 
8  per  cent  We  sometimes  speak  of  the  "le- 
gal rate"  as  being  6  per  cent,  meaning  that 
in  the  absence  of  an  agreed  rate  the  law  fixes 
6  per  cent  (section  7179,  R.  8.  1909),  but 
when  we  use  the  term  "highest  legal  rate"  8 
per  cent  Is  meant  Certainly  no  one  would 
understand  section  444,  R.  S.  1909,  command- 
ing guardians  to  loan  the  ward's  money  at  the 
"highest  legal  rate"  to  be  a  command  to 
loan  at  6  per  cent  It  means  8  per  cent,  as 
the  law  reads  (section  7180),  and  meant  10 
per  cent  when  that  statute  before  amend- 
ment permitted  that  rate;  and,  when  the 
courts  speak  of  charging  a  guardian  who 
has  used  the  funds  of  his  ward  in  his  own 
business  instead  of  loaning  it  on  real  estate 
security  as  the  statute  directs  with  the  high- 
est legal  rate  of  Interest,  8  per  cent  is 
meant  and  not  6.  Williams  v.  Heirs  of  Pet- 
ticrew, 62  Ma  460,  462,  470 ;  State,  to  Use, 
v.  Richardson,  29  Mo.  App.  696,  603;  State,  to 
Use,  v.  Gilmore,  60  Ma  App.  353 ;  In  re  Estate 
of  John  P.  Camp,  6  Mo.  App.  563;  In  re 
James  L.  Davis,  Executor,  62  Mo.  450.  We 
hold,  therefore,  that  plaintiffs  exceptions  to 


the  final  settlement  should  have  been  sus- 
tained in  this  respect  and  that  defendant 
should  be  charged  with  interest  at  8  per 
cent,  compounded  annually. 

[•-11]  As  to  defendant's  compensation  for 
handling  the  trust  fund,  we  find  that  he  has 
charged  2  per  cent  each  year  on  the  amount 
on  hand.  As  defendant  loaned  this  money 
to  himself  or  used  it  year  after  year  in  bis 
own  business,  he  was  certainly  put  to  little- 
trouble  and  no  great  responsibility  in  han- 
dling the  trust  fund.  Many  cases  are  cited 
by  defendant  holding  that,  where  a  guardian 
or  other  trustee  embezzles  or  misappropriates 
a  trust  fund,  or  is  guilty  of  gross  neglect  or 
willful  violation  of  his  duties,  no  compensa- 
tion should  be  allowed  him.  It  is  manifest' 
ly  proper  to  deny  one  who  dissipates  or  con- 
verts to  his  own  use  the  funds  held  '  in  < 
trust  any  compensation  for  so  doing.  This 
rule  may  well  apply  to  cases  involving  gross 
negligence  or  willful  misconduct  The  matter 
of  allowing  compensation  or  withholding 
it  is  largely  left  to  the  discretion  of  the  court 
In  re  Switzer,  201  Ma  66,  89  S.  W.  461,  119 
Am.  St  Rep.  781;  State  ex  rel.  v.  Elliott,  82 
Mo.  App.  458,  473.  What  is  said  in  Re 
Steele's  Estate,  97  Mo.  App.  9,  16,  70  8.  W. 
1075,  1076,  as  to  the  amount  a  guardian 
should  receive  In  a  case  like  this  meets  with 
our  approval: 

"It  does  not  appear  that  he  was  put  to  any 
expenditure  of  his  time  in  preserving  the  estate, 
as  from  its  nature  he  could  not  well  have  been. 
Under  such  circumstances  his  allowance  under 
the  statute  should  have  been  5  per  cent  upon 
the  whole  amount  of  $3,481.23,  or,  in  other 
words,  $174.06." 

The  case  of  Frost  v.  Winston,  32  Mo.  289, 
495,  is  much  like  this  one  on  the  facts,  and 
the  court  after  holding  that  the  guardian 
should  be  charged  with  the  highest  legal  rate 
of  interest  compounding  it  then,  speaking  of 
the  order  "to  allow  the  defendant  only  one 
commission  of  5  per  cent  on  the  whole  sum  in 
his  hands,"  said: 

"In  so  doing  it  is  proper  to  allow  the  de- 
fendant a  liberal  commission,  because  he  is  not 
only  charged  with  the  highest  interest  be  could 
get  for  the  money,  but  if  he  have  lent  it  out 
is  made  a  guarantor  of  payment" 

We  adopt  this  rule,  and  the  defend- 
ant should  therefore  not  be  allowed  any  an- 
nual commission  on  amounts  handled  or  on 
band,  but  should  be  allowed  in  the  final  set- 
tlement only  one  commission  of  5  per  cent, 
on  the  total  fund  administered  by  him. 

We  find  no  objection  to  allowance  of  at- 
torney's fee.  The  case  will  therefore  be  re- 
versed, and  remanded  to  be  proceeded  with  in 
accordance  with  this  opinion. 


FARBINGTON  and  BRADLEx,  JJ., 
cur. 
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WALKER  v.  OZARK  COOPERAGE  &  LUM- 
BER CO.  OF  NEW  JERSEY. 
(No.  14063.) 

(St.  Louis  Court  of  Appeals.     Missouri.     Jan. 
6,  1920.) 

Limitation  ot  actions  <g=»37(2)— Action  on 

IMPLIED  TBUBT  TO  BE  BROUGHT  WITHIN  FIVE 
YEARS  JTBOM  ACCRUAL  OF  CAUSE  OF  ACTION; 
"ACTION  FOB  RELIEF  ON  GROUND  OF  FBAUD"; 
"ACTION  FOB  BELIEF  NOT  HEREIN  OTHERWISE 
PBOVIDED    FOB." 

Judgment  creditor's  action  against  corpora- 
tion organized  by  officers  and  directors  of  judg- 
ment debtor  corporation  with  same  name  and  to 
engage  in  same  business  as  judgment  debtor 
corporation,  following  voluntary  dissolution  of 
judgment  debtor  corporation,  to  recover  amount 
of  judgment  upon  ground  that  the  old  corpora^ 
Hon  was  dissolved  and  the  new  corporation 
organized  to  defraud  judgment  creditors,  and 
the  assets  of  new  corporation  were  a  trust 
fund  for  the  benefit  of  creditors  of  old  corpo- 
ration, was  an  action  for  relief  on  ground  of 
fraud  within  Rev.  St  1909,  |  1889,.  subd.  5, 
requiring  such  action  to  be  brought  within  five 
years  from  accrual  of  cause  of  action,  and  not 
an  action  "for  relief  not  herein  otherwise  pro- 
vided for"  to  be  brought  within  ten  years  un- 
der section  1888,  the  alleged  trust  being  an  im- 
plied, and  not  an  express,  trust,  in  view  of 
judgment  creditor's  right  to  sue  the  stockholders 
and  directors  of  the  company,  which  had  been 
dissolved,  in  an  action  at  law. 

Appeal  from  St  Louis  Circuit  Court;  Eu- 
gene McQulllin,  Judge. 
"Not  to  be  officially  published." 

Action  by  George  W.  Walker,  doing  busi- 
ness as  the  Walker  Stave  Company,  against 
the  Ozark  Cooperage  &  Lumber  Company  of 
New  Jersey.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

John  A.  Harrison,  Henry  B.  Davis,  EJrd  & 
Mhssey,  and  Robert  A.  Thomann,  all  of  St 
Louis,  for  appellant 

Wells  H.  Blodgett,  Geo.  B.  Webster,  Henry 
W.  Blodgett,  and  Walter  N.  Fisher,  all  of  St. 
Louis,  for  respondent 

BIGGS,  0.  This  is  a  proceeding  in  equity 
begun  In  the  circuit  court  of  the  city  of  St 
Louis  August  19,  1911.  The  action  was  orig- 
inally against  the  respondent,  the  National 
Bank  of  Commerce,  O.  J.  Hill,  W.  B.  Hill, 
B.  F.  Hobart,  George  W.  Decker,  and  Fred 
S.  Chariot  No  process  was  served  on  any 
defendant  except  the  respondent,  and  after- 
wards the  suit  was  dismissed  as  to  all  of  the 
named  defendants  except  Ozark  Cooperage 
&  Lumber  Company  of  New  Jersey. 

A  demurrer  to  the  petition  was  sustained, 
and,  the  appellant  (plaintiff)  declining  to  plead 
further,  judgment  was  rendered  on  the  plead- 
ings, in  behalf  of  the  respondent 

An  appeal  was  duly  prosecuted  to  this 
court,  where  we,  doubting  our  jurisdiction, 


certified  the  case  to  the  Supreme  Court.  See 
Walker  v.  Ozark  Cooperage  &  Lumber  Co. 
179  S.  W.  948. 

Afterwards  the  Supreme  Court  retrans- 
fcrred  the  case  to  this  court,  holding  that  the 
same  was  within  our  jurisdiction.  Walker 
v.  Ozark  Cooperage  &  Lumber  Co.  (Sap.)  212 
S.  W.  881. 

The  sole  question  presented  by  the  appeal 
is  whether  the  court  erred  in  sustaining  the 
demurrer  to  the  petition. 

The  petition  is  lengthy,  and  it  will  not  be 
necessary  to  set  it  out  in  lwec  verba,  as  we 
will  adopt  the  statement  of  facts  which  the 
appellant  sets  forth  as  being  admitted  by  the 
demurrer.    Said  facts  are  these: 

(1)  That  appellant  after  recovery  of  judg- 
ment in  a  court  of  competent  Jurisdiction 
against  Ozark  Cooperage  Company,  a  corpo- 
ration duly  incorporated  under  the  laws  of  the 
state  of  Missouri,  denominated  in  the  petition 
company  No.  1,  caused  execution  to  be  duly 
issued  on  said  judgment,  and  that  the  United 
States  marshal  for  the  Eastern  district  o( 
Missouri,  to  whom  said  execution  was  direct- 
ed, thereafter,  being  unable  to  find  any  real 
estate,  goods,  or  chattels  of  the'  judgment 
debtor  whereon  to  levy  said  writ,  returned 
the  same  nulla  bona,  and  that  no  part  of 
said  Judgment  Interest  thereon,  or  costs  of 
the  action  has  ever  been  paid. 

(2)  That  during  the  pendency  of  the  action, 
and  shortly  prior  to  the  rendition  of  judgment 
therein  in  favor  of  the  plaintiff,  to  wit  on  or 
about  the  22d  day  of  April,  A.  D.  1906,  in  pur- 
suance of  an  unlawful  and  fraudulent  scheme 
on  the  part  of  the  directors,  officers,  and  man- 
agers of  the  defendant  to  place  its  property, 
and  assets  beyond  the  reach  of  an  execution 
on  plaintiff's  judgment,  O.  J.  Hill,  president 
of  the  company,  made  and  filed  in  the  office 
of  the  secretary  of  state  of  the  state  of  Mis- 
souri an  affidavit  reciting  that  by  the  unan- 
imous vote  of  all  the  stockholders  the  cor- 
poration was  dissolved  for  the  purpose  of 
reorganizing. 

(3)  That  on  the  same  date  of  the  filing  of 
said  affidavit  the  directors,  officers,  and  man- 
agers of  said  company,  in  furtherance  of  their 
unlawful  and  fraudulent  design,  induced  tbe 
secretary  of  state  of  .the  state  of  Missouri  to 
issue  a  certificate  of  incorporation  to  them 
under  the  name  of  Ozark  Cooperage  Com- 
pany, in  the  petition  denominated  company 
No.  2. 

(4)  That  said  directors,  officers,  and  man- 
agers caused  all  the  property  and  assets  of 
company  No.  1  to  be  conveyed,  transferred, 
and  delivered  to  company  No.  2  without  any 
consideration  whatever,  with  the  Intent  to 
hinder,  delay,  cheat,  and  defraud  the  plain- 
tiff and  the  other  creditors  of  company  No  L 

.  (5)  That,  in  order  to  more  effectually  place 
all  the  property  and  assets  of  company  Mo.  1 
beyond  the  reach  of  any  process  of  law  on 
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plaintiff's  judgment,  the  directors,  officers, 
and  managers  aforesaid  Incorporated  the 
Ozark  Cooperage  &  Lumber  Company  of  New 
Jersey,  respondent  herein,  and  on  or  about 
the  date  of  the  admission  of  said  company 
to  do  business  In  the  state  of  Missouri  fraud- 
ulently and  unlawfully,  and  without  con- 
sideration, conveyed,  transferred,  and  de- 
livered all  the  property  and  assets  of  said 
company  No.  1  to  said  New  Jersey  corpora- 
tion, said  company  No.  2  acting  merely  as  a 
channel  or  conduit  for  the  passage  of  the 
legal  title  to  said  property  and  assets  to  the 
respondent 

(6)  That  at  the  date  of  the  pretended  dis- 
solution of  company  No.  1  it  was  a  prosperous 
corporation,  having  and  owning  property  and 
assets  over  and  above  all  its  liabilities  of  the 
value  of  at  least  the  sum  of  $60,000. 

(7)  That  the  personnel  of  the  directors,  of- 
ficers and  managers  of  said  three  companies 
wjis  identically  the  same  at  the  dates  of  the 
commission  of  the  foregoing  acts  namely,  O. 
J.  Hill,  W.  B.  Hill,  B.  F.  Hobart,  George  W. 
Decker,  and  F.  S.  Chariot. 

The  prayer  of  the  petition  was  that  plain- 
tiff's judgment,  interest,  and  costs  be  ordered 
satisfied  out  of  the  property  and  assets  sub- 
ject to  the  payment  thereof  in  the  hands  of 
the  respondent,,  and  that  the  court  appoint 
a  receiver  to  take  charge  of  such  property 
and  assets,  and  administer  the  same  for  the 
benefit  of  the  defrauded  creditors. 

In  addition  to  the  aforesaid  facts,  the  pe- 
tition contained  the  usual  allegation  to  the 
effect  that  plaintiff  had  no  adequate  remedy 
at  law,  and  that  he  can  only  be  relieved  in 
a  court  of  equity,  and  that,  the  amount  of 
plaintiff's  judgment  at  the  time  of  the  filing 
of  the  suit  was  the  gum  of  $1,646.01  and  costs. 

It  Is  further  stated  in  the  petition  that  at 
the  time  the  suit  was  filed  the  respondent  had 
on  deposit  in  bank  the  sum  of  $7,000. 

To  the  petition  the  respondent  filed  a  de- 
murrer upon  several  grounds,  among  others 
that  it  appeared  from  the  face  of  the  peti- 
tion that  the  matters  and  things  complained 
of  did  not  occur  within  five  years  preceding 
the  beginning  of  the  action,  and  that  there- 
fore they  are  barred  by  the.  statute  of  lim- 
itations. 

It  will  be  noted  that  the  fraudulent  acts 
complained  of  occurred,  as  stated  by  the  ap- 
pellant, on  or  about'  the  22d  day  of  April, 
1906,  and  that  this  action  was  instituted  on 
August  19,  1911,  about  six  years  and  four 
months  later. 

No  allegation  is  made  to  the  effect  that 
plaintiff  did  not  have  actual  knowledge  of  the 
facts  that  he  complains  about  as  being  fraud- 
ulent The  petition  alleges  that  the  orig- 
inal Ozark  Cooperage  &  Lumber  Company 
against  which  his  judgment  was  obtained  was 
dissolved  in  April,  1906,  and  that  its  assets 
were  transferred  without  consideration  to  a 
Missouri  corporation  of  the  same  name,  and 
that  about  one  year  later  they  were  again 


transferred  without  consideration  to  this  re- 
spondent The  transactions  which  plaintiff 
contends  were  fraudulent  as  to  him  tran- 
spired on  April  20  and  April  22,  1905,  but 
nowhere  does  plaintiff  allege  that  he  did  not 
have  knowledge  of  such  facts. 

In  truth  no  attempt  is  made  by  plaintiff  to 
so  allege  the  facts  as  to  bring,  the  cause,  of 
action  within  the  terms  of  that  part  of  the 
five-year  statute  of  limitations  (section  1889, 
R.  S.  1909)  as  follows:  Fifth,  an  action  for 
relief  on  the  ground  of  fraud,  the  cause  of 
action  In  such  case  to  be  deemed  not  to' have 
occurred  until  the  discovery  by  the  aggriev- 
ed party,  at  any  time  within  ten  years,  of 
the  facts  constituting  the  fraud. 

Appellant's  contention  is  that  the  cause 
alleged  is  governed,  as  regards  the  statute  of 
limitations,  by  the  ten-year  statute  (section 
1888)  and  by  the  third  subdivision  thereof, 
to  wit:  Third,  actions  for  relief  not  herein 
otherwise  provided  for. 

Does  the  cause,  alleged  fall  within  the  third 
clause  of  section  1888  above  referred  to  and 
remain  alive  fur  ten  years,  or  is  it  a  cause 
falling  within  the  provisions  of  the  fifth  sub- 
division of  section  1889,  and  therefore  dies 
after  a  period  of  five  years?  That  is  the 
question  for  determination,  and  we  think  it 
settled  adversely  to  the  plaintiff's  contention 
by  the  following  decisions  of,  the  courts  of 
this  state:  Keeton's  Heirs  v.  Keeton's  Adm'r, 
20  Mo.  630;  Fltzpatrlck  v.  Stevens,  114  Mo. 
App.  497,  89  S.  W.  897;  Ruff  v.  Milner,  92 
Mo.  App.  6*20;  Landis  v.  Saxton,  106  Mo. 
490, 16  S.  VT.  912,  24  Am.  St  Rep.  403;  Heis- 
ler  v.  Clymer,  179  Mo.  App.  110,  161  S.  W. 
337;  Shelby  County  v.  Bragg,  135  Mo.  291, 
86  S.  W.  600;  Johnson  v.  United  Railways 
Co.,  243  Mo.  278,  147  8.  W.  1077. 

In  the  case  pleaded  the  plaintiff  attempts 
to  follow  the  assets  of  a  corporation  to  sat- 
isfy his  judgment  on  the  theory  that  such 
assets  are  a  trust  fund  for  the  benefit  of  its 
creditors.  It  is  plain  that  the  trust  that 
arises  under  such  circumstances  is  what  is 
known  as  an  implied  trust  or  one  arising  by 
Implication  of  the  law. 

In  applying  the  statute  of  limitations  a 
clear  distinction  is  made  In  the  authorities 
between  express  trusts  and  constructive  or 
implied  trusts,  and  it  is  held  in  the  above 
authorities,  following  Judge  Sherwood  in  the 
Landis  Case,  that  the  trusts  to  which  the 
five-year  statute  does  not  apply  are  express 
trusts  such  as  are  created  by  deed,  will,  or 
appointment,  and  that  as  to  Implied  or  con- 
structed trusts  such  as  arise  from  partner- 
ships, agency,  and  similar  relationships  the 
five-year  statute  of  limitation  applies. 

In  the  Landis  Case,  In  determining  the  ques- 
tion in  such  cases  as  to  whether  or  not  the 
trust  is  an  express  trust  or  a  constructive  or 
implied  trust,  It  is  stated  that  the  crucial 
test  in  all  such  cases  is:  Is  there  a  remedy 
at  law?    If  there  is,  that  is  a  conclusive  an- 
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swer  to  the  claim  that  a  technical  trust  has 
been  created. 

Applying  this  test  to  the  cause  alleged,  the 
plaintiff  had  at  least  one  remedy  at  law 
which  was  provided  him  by  the  express  provi- 
sions of  section  3006  of  the  Revised  Statutes 
of  Missouri,  which  gave  him  the  right  to  sue 
the  stockholders  and  directors  of  the  company 
which  had  been  dissolved  leaving  his  debt  un- 
paid.   < 

It  follows  from  what  is  here  said  that  the 
commissioner  recommends  that  the  judgment 
be  affirmed. 

PER  CURIAM.  The  foregoing  opinion  Of 
BIGGS,  Q,  is  adopted  as  the  opinion  of  the 
court. 

The  judgment  of  the  circuit  court  la  ac- 
cordingly affirmed. 

REYNOLDS,  P.  J.,  and  ALLEN  and  BECK- 
ER, JJ.,  concur. 


BUSKIB  v.  JANUCHOWSKY.     (No.  16800.) 

(St.  Louis  Court  of  Appeals.    Missouri. 
Feb.  3,  1920.) 

Parent  and  child  <8=13(1)— Father  not  li- 
able, fob  son's  negligent  operation  or 

AUTOMOBILE. 

-  The  owner  of  a  pleasure  automobile  for  the 
use  of  his  family  is  not  liable  for  the  negligent 
operation  thereof  by  his  son,  an  experienced 
driver,  for  the  son's  own  pleasure,  and  not  in 
any  wise  as  the  agent  for  the  father  or  upon 
the  father's  business. 

Appeal  from  St  Louis  Circuit  Court ;  Benj. 
J.  Klene,  Judge. 
"Not  to  be  officially  published." 

Action  by  George  F.  Buskle  against  John 
Januchowsky.  Judgment  for  plaintiff,  and 
defendant  appeals.     Reversed. 

IS.  T.  G.  Smith,  of  St  Louis,  for  appellant 
Wilbur  O.  Schwartt,  of  St  Louis,  for  re- 
spondent 

BIGGS,  a  Plaintiffs  automobile  was 
damaged  by  being  run  Into  from  the  rear  by 
defendant's  automobile  driven  at  the  time  by 
defendant's  son.    Hence  this  action  for  dam- 


From  an  adverse  judgment  defendant 
brings  the  case  here  after  taking  the  usual 
and  conventional  steps,  asserting  that  the 
court  nisi  should  have  directed  a  verdict  for 
the  defendant 

While  the  defendant  contends  that  the  evi- 
dence shows  that  plaintiff  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law,  it 
will  .be  unnecessary  to  go  Into  that  question 
in  view  of  the  fact  that  the  uncontradicted 
evidence  is  to  the  effect  that  the  defendant's 


automobile  was  driven  at  the  time  by  the  de- 
fendant's son  for  the  son's  pleasure,  and  not 
in  any  wise  as  the  agent  for  the  father  or. 
upon  the  father's  business.  The  son  was  an 
experienced  driver.  The  only  evidence  in  any 
way  connecting  the  defendant  with  the  acci- 
dent was  that  he  owned  the  automobile, 
which  was  a  pleasure  car  for  the  use  of  the 
family,  and  had  given  his  son  permission  to 
use  it 

Under  these  facts,  it  is  the  settled  law  of 
this  state  that  the  defendant  cannot  be  held 
liable  In  damages  for  the  negligent  act  of 
his  son  in  operating  the  motorcar.  Bright  v. 
Thacher,  215  S.  W.  788  (St  Louis  Court  of 
Appeals);  Hays  v.  Hogan,  273  Mo.  1,  200  S. 
W.  286,  L.  R.  A.  1918C,  716 ;  Bolman  v.  Bul- 
lene  (Sup.)  200  S.  W.  1068. 

Such  being  the  law,  the  court  should  have 
taken  the  case  from  the  jury. 

The  commissioner  therefore  recommends 
that  the  judgment  be  reversed. 

PER  CURIAM.  The  foregoing  opinion  of 
BIGGS,  C,  Is  adopted  as  the  opinion  of  the 
court 

The  judgment  of  the  circuit  court  Is,  ac- 
cordingly, reversed. 

REYNOLDS,  P.  J.,  and  ALLEN  and  BECK- 
ER, JJ.,  concur. 


DAVIS   v.   SPRINGFIELD  HOSPITAL. 
(No.  2464.) 

(Springfield  Court  of  Appeals.    Missouri.    Jan. 

14,  1820.     Rehearing  Denied 

Feb.  28,  1920.) 

1.  Trial  «=>  139(1)— Credibility  or  evidence 

A  QUESTION  FOB  JURY. 

The  evidence  not  being  contradictory  of 
the  physical  facts  or  Inherently  incredible,  its 
credibility  is  for  the  jury. 

2.  Appeal  and  error  «=>1064(1)— Defendant 
not  prejudiced  bt  instruction  not  in 
harmony  with  its  theory. 

Where  plaintiff  tried  the  case  on  the  theory 
that  deceased  while  delirious  left  his  room  in 
hospital,  went  into  a  hallway,  opened  a  door 
leading  to  a  fire  escape,  and  fell  down  the 
steps  to  the  ground,  defendant  hospital,  which 
claimed  that  deceased  met  his  death  by  throw- 
ing himself  from  the  window  of  his  room,  was 
not  injured  by  refusal  of  instruction  that  the 
evidence  was  insufficient  to  sustain  the  claim 
that  deceased  met  his  death  by  falling  from, 
or  throwing  himself  from,  the  window  of  his 
room. 

3.  Hospitals  <s=>8— In  action  for  injuries 
to  patient  due  to  delirious  condition, 
defendant's  knowledge  thereof  must  be 

ALLEGED. 

In  action  for  the  death  of  a  patient  on  the 
third  floor  of  defendant's  hospital,  who,  while  in 
a  delirious  condition  and  while  attempting  to 
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escape  from  the  hospital,  fell  to  the  ground  and 
■was  killed,  averment  that  defendant  had  previ- 
ous knowledge  of  deceased's  delirious  condition, 
and  inability  to  know  of  dangers  and  take  care 
of  himself  was  necessary  to  a  good  petition. 

•4.  Pleading  <8=s>433(2)— Detects  in  rannoH 

WEBB  CUBED  BY  VEBDICT. 

In  action  for  death  of  a  patient  on  the  third 
floor  of  defendant's  hospital,  who,  while  in  a 
delirious  condition  and  while  attempting  to  es- 
cape from  the  hospital,  fell  to  the  ground  and 
■was  killed,  petition  held  not  so  defective,  as  re- 
gards failure  to  allege  that  defendant  had 
knowledge  of  deceased's  delirious  condition,  as 
to  be  insufficient  after  verdict 

6.  Appeal  and  ebbob  s=>1089(2)— Defective 
petition  fob  death  01*  hospital  patient 
held  not  to  pbejudiob  defendant. 
In  action  for  death  of  a  patient  on  the  third 
floor  of  defendant's  hospital,  who,  while  in  a 
delirious  condition  and  while  attempting  to  es- 
cape from  the  hospital  fell  to  the  ground  and 
was  killed,  that  petition  failed  to  specifically 
allege    that    defendant   had   knowledge   of    de- 
ceased's delirious  condition,   held  not  to  have 
prejudiced  defendant  in 'flew  of  evidence  and  in- 
structions. 

8.  Hospitals  «=»8— Question  of  negligence 
in  failing  to  watch  delibious  patient 
was  fob  jubt. 
In  action  for  death  a  patient  on  the  third 
floor  of  defendant's  hospital,  who,  while  in  a  de- 
lirious condition  and  while  attempting  to  escape 
from  the  hospital,  fell  to  the  ground  and  was 
killed,  held  that  defendant's  negligence  was  a 
question  for  the  Jury. 

7.  Hospitals  «=»7— Must  use  seasonable 
case  to  safeguabd  against  danoebs  due 
to  mental  incapacity. 

Defendant  hospital  was  required  to  use  rea- 
sonable care  and  diligence,  not  only  in  treat- 
ing patients,  but  also  in  safeguarding  them  from 
dangers  due  to  mental  incapacity. 

8.  Hospitals  oj=»7— Degbee  of  cabb  of  pa- 
tients bequibed. 

The  degree  of  care  and  diligence  required  of 
a  hospital  in  caring  for  a  patient  is  measured 
both  by  the  mental  incapacity  of  the  patient,  and 
the  danger  which  the  surroundings  indicate 
may  befall  him  in  view  of  any  particular  mental 
traits  exhibited  by  the  patient. 


9.  Hospitals  «=»7— Not  bequibed  to  take 
measures  to  avebt  that  which  is  unlike- 
ly to  happen. 

While  a  private  hospital  owes  to  its  patients 
such  reasonable  care  and  attention  as  their 
own  mental  or  physical  conditions  reasonably 
require,  this  requirement  is  limited  by  the  un- 
bending rule  that  no  one  is  required  to  guard 
against  or  take  measures  to  avert  that  which 
a  reasonable  person  under  the  circumstances 
would  not  anticipate  as  likely  to  happen. 

10.  Death  «=>31(6),  91— Widow's  bemab- 
biage  does  not  bab  action  nob  beduce 
becoveby  fob  death  of  husband. 

The  widow's  remarriage  will  not  preclude 
her  from*  maintaining  action  for  the  death  of 
first  husband,  nor  affect  the  amount  of  her  re- 
covery. 


Appeal  from  Circuit  Court,  Greene  County; 
Guy  D.  Kirby,  Judge. 

Suit  by  Sarah  I*  Davis,  now  Metcalf, 
against  the  Springfield  Hospital.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Delaney  &  Delaney,  of  Springfield,  for  ap- 
pellant 

T.  H.  Douglas,  6t  Bolivar,  and  Argus  Cox, 
of  Springfield,  for  respondent 

STUBGIS,  P.  J.  This  is  a  suit  by  the  wid- 
ow of  Nathan  D;  Davis,  since  remarried,  for 
damages  for  the  death  of  her  former  bus- 
band,  caused,  as  alleged,  by  defendant's  neg- 
ligence. This  is  the  second  appeal  in  this 
case.  See  196  S.  W.  105.  After  being  re- 
manded another  trial  was  had,  resulting  in 
a  verdict  and  Judgment  for  plaintiff,  and  de- 
fendant again  appeals. 

The  defendant  maintains  a  hospital  at 
Springfield,  Mo.,  for  the  care  of  the  sick  and 
injured,  charging  for  such  services,  and  the 
deceased  was  at  the  time  of  his  death  what 
is  called  a  pay  patient  at  such  hospital.  The 
defendant  is  not  claimed  to  have  been  a 
charitable  institution,  but  was  conducted  on 
the  theory  of  charging  and  receiving  adequate 
compensation  for  the  services  rendered.  That 
it  is  liable  for  its  negligent  acts  is  not  con- 
troverted. 

The  gist  of  the  charge  of  negligence  is  that 
while  deceased  was  a  patient  in  such  hospi- 
tal, and  was  so  seriously  sick  and  afflicted  as 
to  be  delirious,  mentally  incapable  of  taring 
for  himself,  and  unconscious  of  dangers  sur- 
rounding him,  defendant  negligently  failed 
to  watch  and  care  for  him,  thereby  permit- 
ting him  to  escape  from  his  room  and  from 
the  building,  and  to  fall  violently  to  the 
ground,  inflicting  injuries  from  which  be 
died.  The  negligence  consists  in  falling  to 
give  the  patient  the  care  and  attention  which 
his  mental  and  physical  condition  demanded 
for  his  safety. 

At  the  last  trial,  now  on  review,  the  plain- 
tiff tried  the  case  on  the  theory  that  de- 
ceased, being  delirious  and  unconscious  of  his 
acts  and  danger,  left  bis  room  on  the  third 
floor  of  .the  hospital,  between  12  and  1  o'clock 
at  night  In  the  absence  of  any  nurse  or  at- 
tendant and  went  into  the  hallway,  opened 
a  door  leading  to  a  fire  escape,  and  fell  down 
the  steps  of  the  fire  escape  to  the  ground, 
receiving  injuries  from  which  he  died  a  few' 
hours  later.  About  all  that  was  known  for 
certain  is  that  deceased  was  in  bed  in  his 
room  on  the  third  floor  till  shortly  before  the  ■ 
nurse  in  charge  of  that  floor,  returning  there- 
to after  a  short  absence,  discovered  that  he 
was  missing.  This  was  shortly  after  mid- 
night and,  on  a  search  being  made,  deceased 
was  found  on  the  ground  near  the  foot  of  the 
Are  escape.    The  deceased's  room  was  on  the 
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same  side  of  the  building  and  nest  to  this  fire 
escape,  so  that  the  door  leading  from  the  hall 
to  the  fire  escape  was  only  a  short  distance 
from  the  window  In  deceased's  room.  It  was 
first  thought,  and  so  the  first  petition  charg- 
ed, that  deceased  fell  or  threw  himself  from 
the  window  In  his  room.  There  was  some 
evidence  at  the  first  trial  that  deceased  wan- 
dered from  his  room,  and  through  the  door 
of  this  fire  escape,  and  fall  therefrom  while 
attempting  to  descend  the  steps  leading  from 
the  landing  to  the  ground.  Following  the 
ruling  of  the  Supreme  Court  In  Breeze  v. 
Railroad,  264  Mo.  258,  174  S.  W.  409,  we  held 
on  the  first  appeal  that  if  deceased  met  his 
death  in  consequence  of  throwing  himself  ont 
of  (he  window  of  his  room,  which  window 
was  some  two  or  three  feet  from  the  floor, 
then  the  nurse  and  those  caring  for  deceased 
could  not  be  held  negligent  for  falling  to  anti- 
cipate and  guard  against  the  suicidal  mania 
of  deceased,  there  being  nothing  in  deceased's 
previous  conduct  or  mental  disorders  Indicat- 
ing suicidal  mania. 

At  the  last  trial  the  evidence  supporting 
deceased's  escape  from  the  hospital  through 
the  door  of  the  fire  escape  and  fall  therefrom 
Is  much  stronger  than  at  the  first  trial.  In- 
deed, while  there  were  external  evidences  of 
deceased  having  received  a  fall,  such  evidenc- 
es, no  bones  being  broken  or  severe  bruises 
being  found,  negative  so  severe  a  fall  as 
would  result  from  a  third  story  window  and 
corroborate  the  evidence  'of  a  witness,  testify- 
ing for  the  first  time  after  the  first  trial,  that 
she,  being  in  a  room  on  the  same  floor,  heard 
and  saw  deceased  walking  In  the  hall  in  his 
nightclothes,  and,  after  shutting  her  door  to 
prevent  his  possible  entrance  there,  heard 
him  opening  the  door  of  the  Are  escape,  fol- 
lowed by  a  bumping  noise  as  If  falling  down 
the  steps.  This  and  other  evidence  supports 
the  theory  that  deceased,  In  the  nurse's  ab- 
sence, being  delirious  and  unconscious  of  his 
acts,  arose  from  his  bed,  went  into  the  hall, 
walked  down  same  a  short  distance,  turned, 
and  went  back  till  he  came  to  the  door  open- 
ing on  the  fire  escape,  opened  that  door,  and 
went  onto  the  landing,  fell  down  the  steps  to 
the  next  landing  at  the  second  floor,  and  from 
there  to  the  ground.  This  Is  indicated  also 
by  ills  position  when  found. 
.  [1]  Defendant  assails  this  later  discovered 
evidence  as  unworthy  of  belief,  but  it  is  not 
contradictory  of  the  physical  facts  nor  in- 
herently incredible.  Its  credibility  was  for 
the  jury. 

The  instructions  given  clearly  required  the 
Jury,  In  order  to  find  for  plaintiff,  to  find 
'  that  deceased,  Nathan  D.  Davis,  while  In  de- 
fendant's care,  became  delirious  and  mentally 
unable  to  properly  care  for  himself,  and 
while  In  that  condition  escaped  from  the 
room,  and  "wandered  from  the  building  onto 
the  fire  escape,  and  fell  from  the  fire  escape 
to  the  ground."  At  defendant's  request  this 
instruction  was  given: 


"Ton  are  instructed  that  if,  on  considering  all 
the  evidence,  you  are  not  satisfied  by  a  pre- 
ponderance of  the  testimony  as  to  how  the 
death  was  caused— that  is,  whether  by  falling 
or  throwing  himself  out  of  the  window  or  at- 
tempting to  use  the  fire  escape— then  the  verdict 
must  be  for  the  defendant" 

Defendant  claims  that  it  was  entitled  to  a 
plain,  positive,  and  affirmative  instruction, 
telling  the  Jury  that  if  they  found  that  de- 
ceased met  his  death  by  falling  from,  or 
throwing  himself  from,  the  window  of  his 
room,  that  plaintiff  could  not  recover.  Ste- 
phens v.  Eldorado  Springs,  186  Mo.  App.  464, 
471, 171  S.  W.  657.  Granting  that  defendant 
was  so  entitled,  we  find  it  most  unfortunate 
In  not  asking  such  a  plain  and  positive  decla- 
ration. 

[2]  The  Instruction,  of  the  refusal  of  which 
defendant  complains,  reads: 

"The  court  declares  the  law  to  be  that  un- 
der the  law  there  is  not  sufficient  evidence  to 
sustain  the  claim  that  deceased  met  his  death 
by  falling  from,  or  thlibwing  himself  from,  the 
window  of  his  room." 

Now,  It  was  defendant  who  was  claiming 
that  deceased  "threw  himself  from  the  win- 
dow," thereby  committing  an  act  for  which 
defendant  was  not  liable,  and,  if  there  was 
not  "sufficient  evidence  to  sustain  the  claim," 
then  plaintiff's  theory  of  .his  escape  through 
the  door  to  the  fire  escape  and  fall  therefrom 
was  the  only  theory  left.  Certainly  defend- 
ant was  not  injured-  by  the  refusal  of  this  in- 
struction. 

[3,  4]  It  is  claimed  that  plaintiff's  petition 
Is  fatally  defective  in  not  alleging  that  de- 
fendant had  previous  knowledge  of  the  de- 
ceased's delirious  condition  and  inability  to 
know  of  dangers  and  take  care  of  himself. 
Of  course,  defendant  cannot  be  held  liable  for 
not  guarding  against  that  which  it  did  not 
know  was  likely  to  happen.  Averment  of 
such  knowledge  was  therefore  necessary  to  a 
good  petition.  Rodgers  v.  Ins.  Co.,  186  Mo. 
248,  255,  85  S.  W.  369;  Holwerson  v.  Rail- 
road, 157  Mo.  216,  243,  57  S.  W.  770,  50  L.  R. 
A.  850.  It  Is  sufficient,  however,  If  facts 
constituting  or  reasonably  implying  such 
knowledge  are  averred.  In  this  case  It  was 
alleged,  in  substance,  that  deceased  was  sick 
and  afflicted  when  he  entered  the  hospital, 
February  1,  1916;  that  he  remained  there 
till  February  4, 1916,  under  defendant's  care ; 
that  while  under  defendant's  care,  and  while 
so  seriously  afflicted  as  to  be  unable  to  care 
for  himself  or  to  know  what  he  was  doing, 
or  to  be  conscious  of  dangers  and  to  protect 
himself  therefrom,  defendant  neglected  to 
give'  deceased  the  care  and  attention  his  con- 
dition required,  and  failed  to  properly  watch 
and  care  for  him  while  in  a  delirious  condi- 
tion, in  consequence  of  which  deceased  es- 
caped' from  such  building  and  fell  to  the 
ground.  These  facts  clearly  imply  that  de- 
fendant's condition  of  mind  existed  for  such 
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length  of  time,  while  in  its  care  and  under  Its 
observation,  as  to  charge  defendant  with 
knowledge  actual  or  constructive.  The  peti- 
tion is  not  so  fatally  defective  as  to  be  in- 
sufficient after  verdict. 

[S]  We  are  also  confident  that  defendant 
was  in  no  wise  misled  or  prejudiced  in  this 
particular.  Under  the  instructions  given,  the 
Jury  was  required  to  And  that  while  the  de- 
ceased was  in  the  defendant's  care  his  condi- 
tion was  such  that  he  was  likely  to  become 
delirious  and  unable  to  care  for  himself,  and 
that  the  servants  of  defendant  knew  these 
facts;  and,  further,  that  deceased  did  become 
delirious  and  unable  to  care  for  himself,  and 
while  in  that  condition  did  escape  from  his 
room  and  the  building,  and  fall  from  the  fire 
escape,  and  that  defendant's  servants  knew 
at  that  time  that  he  was  likely  to  become 
delirious  and  unable  to  care  for  himself  and 
to  go  into  danger,  and  with  such  knowledge 
failed  to  use  ordinary  care  to  watch  him  and 
prevent  his  doing  so.  The  evidence  shows 
that  deceased  was  delirious  at  the  time  he 
entered  the  hospital,  and  continued  so,  at 
least  at  intervals,  until  he  met  with  this  ac- 
cident He  was  found  wandering  in  the 
halls  on  several  occasions,  and  taken  back  to 
his  room  by  the  hospital  attendants.  He  had 
been  a  stock  dealer,  and  in  his  delirium  im- 
agined he  was  driving  stock.  As  to  his  condi- 
tion on  the  night  of  the  accident  the  head 
nurse  testified: 

"When  I  went  to  his  room  at  9  o'clock  he 
was  out  of  his  bed,  his  light  was  turned  out,  and 
he  was,  up  at  the  dresser.  I  think  he  was  trying 
to  turn  on  the  light.  I  went  in  and  turned  on 
the  light.  I  put  him  back  in  bed  and  left  th'e 
light  burning.  *  *  *  He  did  not  seem  him- 
self. I  saw  him  have  the  bedding  off  clear  down 
to  the  mattress;  he  had  the  linen  strung  all 
over  the  room;  said  he  was  making  a  wagon 
cover.  I  put  him  back  to  bed,  and  tucked  the 
blankets  up  around  the  bed,  and  told  him  he 
must  stay  in  bed,  he  would  take  cold,  he  had 
had  been  up  so  much,  and  he  said  he  'was  sup- 
posed to  be  up.'  He  says,  'You  needn't  bother 
about  me.'  I  stayed  in  there  several  minutes 
after  that,  five  or  ten  minutes,  and  then  I  left 
him.  I  found  him  in  the  hall  after  that,  and 
put  him  back  to  bed  again.  Found  him  on  the 
ground  some  time  after  1  o'clock.  •  •  •  It 
was  before  midnight  he  was  making  a  wagon 
sheet,  and  after  midnight  when  we  found  him  in 
the  hall,  and  about  1  o'clock  or  after  1  when 
we  found  him  on  the  ground." 

[*,  7]  The  question  of  most  difficulty  is  as  to 
whether  the  evidence  Justifies  a  submission 
to  the  Jury  of  the  issue  of  negligence  or  want 
of  reasonable  care  in  not  watching  or  caring 
for  the  patient  more  closely  to  prevent  his  in- 
juring himself  in  view  of  his  mental  condi- 
tion. That  is  the  sole  charge  of  negligence  In 
the  petition,  and  the  crucial  point  in  plain- 
tiffs instruction  is  "that  defendant  failed  to 
use  ordinary  care  to  watch  him  and  prevent" 
his  going  into  danger  and  being  Injured  by 
reason  of  his  mental  helplessness.  There  is 
no  question  as  to  the  law  being  that  defend- 


ant was  required  to  use  reasonable  care  and 
diligence  not  only  In  treating  this  patient  for 
his  Illness,  but  also  in  safeguarding  him  from 
the  danger  due  to  his  mental  incapacity  to 
care  for  himself. 

[8]  The  degree  of  care  and  diligence  re- 
quired Is  measured  both  by  the  mental  in- 
capacity of  the  patient  and  the  danger  which 
the  surroundings  indicate  may  befall  such 
patient  fn  view  of  any  peculiar  mental  traits 
exhibited  by  the  patient 

[I]  While  all  the  authorities  hold  that  a 
private  hospital  owes  to  its  patients  such 
reasonable  care  and  attention  for  their  safety 
as  their  known  mental  and  physical  condi- 
tion reasonably  requires,  yet  this  is  always 
limited  by  the  unbending  rule  that  no  one  Is 
required  to  guard  against  or  take  measures  to 
avert  that  which  under  the  circumstances  li. 
not  likely  to  happen,  or,  more  accurately, 
which  a  reasonable  person  under  the  circum- 
stances would  not  anticipate  as  likely  to  hap> 
pen.  The  law  only  requires  reasonable  care 
— that  care  to  avert  dangers  which  a  reason- 
able man  would  take  under  the  circumstance! 
as  they  exist — and  no  man  does  or  is  required 
to  take  measures  to  avert  a  danger  which  the 
circumstances  as  known  to  him  do  not  sug- 
gest as  reasonably  likely  to  happen.  These 
circumstances  Include  the'  patient's  mental 
condition  and  aberrations,  and  what  he  is 
likely  to. do  by  reason  thereof,  the  degree  of 
his  mental  and  physical  helplessness,  and  th< 
dangers  which  his  surroundings  afford. 

Under  these  rules  our  Supreme  Court  held 
In  Breeze  v.  Railroad,  264  Mo.  288,  174  S.  W. 
409,  that  hospital  attendants  were  not  re- 
quired to  anticipate  that  a  patient  who  was 
delirious  and  possessed  *of  delusions,  but 
showing  no  tendency  to  self-destruution, 
would  throw  himself  out  of  a  high  window, 
and  was  not  required  to  guard  against  such 
action.  The  same  court  in  Phillips  v.  Rail- 
road, 211  Mo.  419,  111  S.  W.  109,  17  L.  R.  A 
(N.  S.)  1167, 124  Am.  St.  Rep.  786, 14  Ann.  Cas. 
742,  held  that  the  attendants  of  a  mentally 
helpless  patient  should  anticipate  that  such 
patient,  If  allowed  to  go  unattended  on  the 
streets  of  a  city,  would  likely  wander  onto  a 
street  car  track  and  receive  injury  and  should 
guard  against  such  danger. 

In  Robertson  v.  Towns  Hospital,  178.  App. 
Div.  285,  165  N.  Y.  Supp.  17,  the  court  held 
that  It  was  reasonable  to  anticipate  that  a 
patient  suffering  mental  derangement  from 
alcoholism  would  throw  himself  out  of  an 
open  window,  when  he  had  exhibited  the  delu- 
sion that  some  one  was  trying  to  kill  him, 
from  whom  he  was  trying  to  escape.  So,  also, 
the  court  in  University  of  Louisville  v.  Ham- 
mock, 127  Ky.  564,  106  S.  W.  219,  14  L.  R.  A. 
(N.  S.)  784,  128  Am.  St.  Rep.  355,  held  that  a 
patient  similarly  afflicted,  the  nature  of  his 
ailment  being  known  to  the  attending  physi- 
cian, might  reasonably  be  expected  to  become 
violent  and  dangerous  at  any  time,  and  con- 
sequently that  his  liability  to  injure  another 
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patient  should  be  guarded  against  In  Hogan 
v.  Cforksburg  Hospital  Co.,  63  W.  Va.  84,  69 
S.  E.  943,  a  patient  was  injured  by  his  wan- 
dering to  an  open  Are  and  catching  his  clothes 
on  fire,  and  the  court  said: 

"It  is  bound  to  exercise  that  degree  of  care 
towards  its  patients  placed  therein  measured 
by  the  capacity  of  such  patients  to  look  after 
and  provide  for  their  own  safety.  It  is  the  duty 
of  such  hospital  to  employ  only  competent  phy- 
sicians and  nurses,  and  to  treat  such'  patients 
with  such  skill  and  care  as  ordinarily  obtains  in 
the  conduct  of  such  institutions,  and  to  pro- 
tect its  patients  in  such  manner  as  their  con- 
dition may  render  necessary,  and  such  degree  of 
care  and  diligence  should  be  in  proportion  to  the 
physical  or  mental  ailments  of  the  patient,  ren- 
dering him  unable  to  look  after  his  own  safety." 

In  Torrey  r.  Riverside  Sanitarium,  183 
Wis.  71,  157  N.  W.  652,  the  court  said  that 
It  could  not  reasonably  be  anticipated  that  a 
mentally  deranged  patient,  possessing  delu- 
sions as  to  his  heart  and  stomach,  but  tract- 
able and  showing  no  symptoms  of  violence, 
would'  suddenly  break  away  from  the  attend- 
ant and  injure  a  third  party.  In  Harris  v. 
Woman's  Hospital  (Com.  PI.)  14  N.  Y.  Supp. 
881,  a  woman  patient,  In  a  fit  of  temporary 
insanity,  threw  herself  from  a  window.  She 
had  shown  some  symptoms  of  mental  de- 
rangement, and  In  denying  liability  the  court 
said: 

"If  the  attempt  to  get  out  of  bed  was  indica- 
tive of  mental  disturbance,  the"  fact  that  the 
patient  listened  to  the  nurte's  argument,  and 
complied  with  her  remonstrance,  showed  that  she 
was  amenable  to  reason.  But,  if  there  were  any 
want  of  care  in  not  placing  a  special  watch  up- 
on deceased  all  that  night  to  Bee  that  she  did 
not  leave  her  bed,  the  consequences  of  neglect- 
ing to  do  sa  were  too  remote  to  fasten  legal  re- 
sponsibility upon  the  house  Burgeon  or  the  hos- 
pital authorities.  An  injury  to  her  health  due 
to  interference  with  the  success  of  her  operation 
by  her  incautious  movements  is  the  utmost  that 
could  *  •  •  be  apprehended.  Her  death  in 
the  manner  detailed  was  not  to  be  expected." 

In  Wetzel  v.  Omaha  Maternity  Ass'n,  96 
Neb.  636,  148  N.  W.  582,  Ann.  Cas.  1915B, 
1224,  liability,  where  a  delirious  patient  fell 
out  of  an  open  window,  was  upheld  on  the 
ground  that  the  patient's  condition  and  pre- 
vious conduct  was  such  that  a  tendency  of 


self-Injury  might  well  have  been  foreseen  ana 
should  have  been  guarded  against. 

With  some  hesitation  we  come  to  the  con- 
clusion that  there  are  sufficient  facts  here  to 
carry  to  the  Jury  the  question  that  defendant 
could  and  should  have  anticipated  that  de- 
ceased was  likely  to  receive  injuries  unless 
more  closely  watched  and  guarded.  There 
is  no  question  but  that  his  mental  condition 
and  conduct  were  such  as  to  reasonably  warn 
the  hospital  attendants  that  unless  watched 
he  was  likely  at  any  time  to  leave  his  bed  and 
wander  through  the  halls  and  open  doors. 
The  evidence  is  that  this  door  to  the  fire  es- 
cape was  closed,  and  perhaps  locked,  but 
with  the  key  left  in  the  door.  Deceased  had 
also  shown  a  tendency  to  want  to  leave  the 
building  to  get  morphine  or  cocaine.  He 
would  naturally  come  to  this  door  In  wander- 
ing through  the  halL  and  finding  the  key 
therein  open  It  to  the  fire  escapes  or  he  might 
have  fallen  down  the  Inside  stairs.  We  think 
the  defendant's  negligence  was  a  Jury  ques- 
tion, and,  having  been  properly  submitted,  Is 
binding  on  this  court. 

#[1i]  The  defendant  has  raised  the  point 
that  the  widow,  having  remarried  at  the  time 
of  the  nut  trial,  cannot  maintain  this  suit; 
or,  at  least,  that  her  damages  should  be  limit- 
ed to  the  period  of  her  widowhood.  No  case 
from  this  state  is  cited  on  this  proposition. 
The  rule  is  stated  in  18  Oyc  366,  that,  in  an 
action  by  the  widow  for  the  death  of  her  hus- 
band, her  subsequent  marriage  is  not  to  be 
considered  in  mitigation  of  damages.  In  6 
Sutherland  on  Damages  (4th  Ed.)  4884, 
speaking  of  the  recovery  by  the  widow  for 
her  husband's  death,  it  is  said  that  the  wid- 
ow's remarriage  will  not  preclude  her  from 
maintaining  the  action  nor  affect  the  amount 
of  her  recovery.  We  adopt  this  rule  with  all 
its  rigor,  but  with  a  consciousness  that  Juries, 
In  the  exercise  of  their  equity  powers;  do  in 
practice  correct  many  matters  in  which  the 
law,  by  reason  of  its  universality,  is  deficient 

Other  errors  are  complained  of  which  we 
find  without  merit  If  we  are  right  In  hold- 
ing that  plaintiff  made  a  case  for  the  Jury, 
then  we  are  confident  that  a  fair  and  proper 
trial  was  had. 

Having  so  ruled,  the  Judgment  is  affirmed. 

FARRINGTON  and  BRADLEY,  JJ„  concur. 
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HARMON  T.  PLAPAO  LABORATORIES.. 
(No.  15782.) 

(St  Louis  Court  of  Appeals.     Missouri—  Feb. 
8,  1920.)  ^ 

1.  Acnoif  ©}=»27(1)— Petition  alleging  in- 
jury ntOK  USE  OT  CUBE  FOB  BUPTUBE  BETS 

,        OUT   CAUSE   OF  ACTION  EX   DELICTjD  AND   NOT 
IX  CONTRACTU.  > 

1  A  petition  alleging  that  plaintiff,  through 
ber  husband,  purchased  pads  advertised  as  a 
core  for  rupture  from  defendant,  that  defend- 
ant represented  them  to  be  safe  and  absolutely 
harmless,  that  such  pads  contained  deleterious, 
irritant,  and  corrosive  ingredients,  that  defend- 
ant sold  plaintiff  such  pads  negligently  and  care- 
lessly, without  warning  of  the  dangerous  prop- 
erties thereof,  that  defendant  knew  or  should 
have  known  the  character  of  the  pads,  and  that 
she  was  injured  by  their  use,  states  a  cause  of 
action  ex  delicto,  and  not  ex  contractu. 

2.  Druggists  «=>10— Negligence  or  belles 

0*  INJURIOUS  BUPTUBE  CUBE  QUESTION  FOB 
JUST. 

In  an  action  for  injuries  from  the  use  of 
pads  sold  by  defendant  as  a  cure  for  rupture, 
because  of  harmful  ingredients,  causing  gan- 
grene, evidence  fceM  to  make  the  question  of 
defendant's  negligence  one  for  tile  jury. 

3.  Druggists  *=>9— Care  bequibed  or  sell- 
er Or  REMEDY   DEFINED. 

A  seller  of  pads  advertised  as  constituting 
a  rupture  cure  is  liable  for  injury  caused  by 
their  use,  if  they  were  sold  as  being  beneficial 
and  harmless  and  used  by-  the  purchaser  as  di- 
rected, where  it  appears  that  such*  pads  con- 
tained deleterious,  irritant,  and  corrosive  in- 
gredients, causing  the  purchaser's  injuries,  and 
that  the  seller  knew,  or  should  have  known 
through  the  exercise  of  ordinary  care,  the  char- 
acter of  such  pads. 

4.  Trial  «J=»258(4),  296(3)~-In8TRUCtion  at- 
tempting TO  OOVEB  whole  case,  but  omit- 
ting ELEMENTS  OF  RECOVERY,  WAS  ERRONE- 
OUS, AND  CANNOT  BE  CURED  BT  SUBSEQUENT 
INSTRUCTIONS. 

Where  plaintiff  was  injured  by  the  use  of 
pads  purchased  as  a  cure  for  rupture,  because 
of  injurious  substances  contained  therein,  an 
instruction  attempting  to  cover  the  whole  case, 
but  omitting  the  elements  that  the  pads  con- 
tained injurious  ingredients,  which  caused  plain- 
tiff's injuries,  and  that  defendant  knew  or 
should  have  known  the  character  of  the  pads  by 
the  exercise  of  ordinary  care,  was  erroneous, 
and  could  not  be  cured  by  any  subsequent  in- 
struction. 

5.  Trial  «J=»261(8)— Instruction  rot  justi- 
fied BT  PLEADINGS  SHOULD  NOT  BE  GIVEN. 

In  an  action  for  injuries  to  plaintiff  by  the 
use  of  pads,  purchased  from  defendant  and 
advertised  as  a  cure  for  rupture,  but  containing 
injurious  ingredients,  an  instruction  predicated 
on  the  relation  of  physician  and  patient,  and 
holding  defendant  responsible  for  failure  to  ex- 
ercise the  care  and  skill  of  average  physicians,' 
was  erroneous,  as  not  justified  by  ther  plead- 


6.  Druggists  «=»9  —  Seller  or  injurious 

BEMEDY    NOT    BELIEVED    FROM   LIABILITY    BY 
BELIEF  THAT  IT  WAS  HARMLESS. 

In  action  for  injury  to  a  purchaser  by  the 
use  of  pads  to  cure  rupture,  containing  injurious 
ingredients,  it  was  error  to  instruct  that,  if 
defendant  seller  from  its  own  experience  be- 
lieved, or  had  reason  to  believe,  that  the  com- 
pound contained  in  the  pads  was  not  harmful, 
and  used  it  with  the  belief  that  it  was  harm- 
less, no  recovery  could  be  had ;  defendant's  be- 
lief that  the  remedy  was  harmless  being  no  ex- 
cuse for  negligence. 

7.  Trial  4=9261(8)— Instructions  basbd  on 
elements  not  part  of  cause  of  action 
should-  not  be  given,  though  pleaded. 

In  action  for  damages  to  plaintiff  by  the 
use  of  pads,  advertised  and  sold  as  a  rup- 
ture cure,  but  containing  injurious  substances, 
an .  instruction  that  to  recover  plaintiff  must 
show  that  the  character  and  ingredients  of  the 
compound  contained  in  the  pads  were,  con- 
cealed from  plaintiff  by  defendant,  was  errone- 
ous, as  not  being  based  on  an  essential  part 
of  the  plaintiff's  right  to  recover. 

8.  Witnesses  «=>56(3)  —  Husband  incompe- 
tent AS  WITNESS  FOE  WIFE  IN  ACTION  FOB 
INJUEIES  CAUSED  BY  HABMFUL  BUPTUBB 
BEMEDT. 

In  a  wife's  action  for  injuries  caused  by 
the  use  of  pads  purchased  from  defendant,  ad- 
vertised as  a  cure  for  rupture,  the  husband  is 
not  competent  to  testify  for  his  wife,  although 
he  was  present  at  the  time  of  the  purchase 
and  supplied  money  therefor,  where  it  did  not 
appear  from  evidence  that  the  husband  acted 
as  the  wife's  agent;  the  wife  making  the  con- 
tract herself. 

Appeal    from    St    Louis   Circuit   Court; 
Charles  B.  Davis,  Judge. 
"Not  to  be  officially  published." 

Action  by  Nellie  Eliza  Harmon  against  the 
Plapao  Laboratories  and  another.  Judgment 
for  plaintiff,  and  defendant  named  appeals. 
Reversed  and  remanded. 

Chester  H.  Krnm,  of  St.  Louis,  for  appel- 
lant 

Edward  L.  Rothganger  and  Julian  Laugh- 
lin,  both  of  St  Louis,  for  respondent 

BIGGS,  C.  This  is  an  action  for  damages 
alleged  to  have  accrued  to  plaintiff  on  ac- 
count of  the  defendants  selling  to  plain- 
tiff an  appliance  manufactured  by  defend- 
ants and  designed  for  the  treatment  of  hern- 
ia or  rupture,  and  which  the  plaintiff  used  as 
directed  by  the  defendants,  to  her  damage. 

The  petition  charges  that  the  defendant  is 
engaged  In  the  sale  and  manufacture  of 
plasters,  adhesive  and  other  appliances,  and 
medical  '  and  chemical  devices ;  that  on 
March  9,  1916,  through  her  husband,  she 
purchased  three  pads,  advertised  and  known 
as  "Stuarf  8  Adhesif  Plapao  Pads,"  for  rup- 
ture, and  that  the  same  were  delivered  to 
her  by  the  defendant;    that  the  pads  were 
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highly  recommended  for  the  cure  of  rupture 
by  the  defendants,  and  that  the  defendants 
represented  that  the  pads  were  perfectly  safe 
and  absolutely  harmless,  and  that  the  plain- 
tiff was  measured  for  them,  and  that  the 
pads  so  purchased  were  made  to  fit  her; 
that  the  plaintiff,  relying  upon  said  repre- 
sentations, and  believing  that  Jibe  said  pads 
were  harmless  and  would  cure  her,  wore  one 
of  said  pads  in  accordance  with  the  direc- 
tions given  her  by  the  defendants;  and  that 
.by  reason  thereof  plaintiff  was  injured  by 
the  use  of  said  pad,  between  April  9  and 
May  22,  1916. 

It  is  further  averred  that  the  «ald  pads 
were  manufactured  by  the  defendants,  and 
that  said  pads  had  therein  a  small  container 
or  receptacle  containing  some  medicated  sub- 
stance and  chemical  composition,  the  char- 
acter and  Ingredients  of  which  were  artfully 
concealed  from  the  public  and  the  plaintiff, 
and  that  the  defendants  held  out  to  the  public 
and  this  plaintiff  at  all  times  an  invitation 
to  purchase  said  pads;  that  the  said  medi- 
cated substance  and,  chemical  composition 
contained  deleterious,  Irritant,  and  corrosive 
ingredients,  which  injured  the  plaintiff  when 
she  used  and  wore  said  pads  as  directed  by ' 
defendants. 

It  is  further  averred  that  the  plaintiff  had 
no  reason  to  believe  that  the  pads  so  pur- 
chased were  dangerous,  and  that  the  defend- 
ants did  negligently  and  carelessly  sell  her 
said  pads,  without  warning  of  the  dangerous 
properties  thereof,  and  that  defendants  knew, 
or  should  have  known,  the  character  of  said 
pads,  and  that  the  Injury  was  due  to  the 
careless  and  wrongful  act  of  defendants  in 
selling  said  pads  to  plaintiff. 

The  petition  contains  further  allegations 
in  reference  to  the  connection  of  defendant 
Frank  J.  Stuart  with  the  defendant  com- 
pany ;  but,  Inasmuch  as  the  jury  were  direct- 
ed to  and  did  find  for  him,  these  allegations 
need  not  be  given  further  consideration. 
The  gist  of  the  petition  is  a  charge  of  spe- 
cific negligence,  in  that  defendants  sold 
plaintiff  the  pads  representing  them  to  be 
harmless,  when  in  fact  they  contained  dele- 
terious, Irritant  and  corrosive  substances, 
which  caused  plaintiff's  injuries  when  she 
wore  them  as  directed  by  defendants,  and 
that  defendants  knew,  or  should  have  known, 
the  injurious  character  of  said  pads. 

The  answer  was  a  general  denial.  After 
a  trial  there  was  a  verdict  and  judgment  for 
the  plaintiff  for  $3,000,  from  which  the  de- 
fendant company  appeals  to  this  court,  al- 
leging error  in  the  admission  of  testimony, 
the  giving  and  refusal  of-  instructions  to  the 
jury,  especially  that  the  instruction  in  the 
nature  of  a  demurrer  to  the  evidence  should 
have  been  given,  and  further  that  the  in- 
structions given  to  the  Jury  were  contradic- 
tory, inconsistent,  and  irreconcilable. 

[1]  Defendant  complains  that  it  is  unable 


to  determine  whether  this  actios  was  ex 
contractu  or  ex  delicto.  While  a  contract  ex- 
isted between  the  plaintiff  and  the  defend- 
ant i»r  the  sale  of  the  pads,  it  is  dear  to 
our  minds  that  the  cause  of  action  sounds  in 
tort,  and  grows  out  of  the  alleged  fact  that 
the  pads  were  represented  to  be  harmless, 
when  they  in  fact  contained  medicated  sub- 
stances which  were  dangerous,  and  that  It 
was  negligence  for  the  defendant  to  sell  that 
character  of  pad  to  the  plaintiff  when  it 
knew,  or  should  have  known  by  the  exercise 
of  ordinary  care,  that  the  said  pads  so  sold 
to  plaintiff  were  dangerous  and  contained 
ingredients  which  were  harmful  when  used 
as  directed  by  the  defendant.  Dorks  et  al. 
v.  Scudder  Gale  Grocer  Co,  146  Mo.  App.  246, 
130  S.  W.  430;  Id.,  171  Mo.  App.  37,  153  S. 
W.  1199;  Weller  v.  Laboratories  Incorpora- 
tion, 197  Mo.  App.  47,  191  S.  W.  1056. 

Plaintiffs  evidence  tended  to  prove  that 
the  defendant  sold  her  the  pads,  represent- 
ing that  they  were  harmless  and  would  ef- 
fect a  cure;  that  she  used  the  pads  as  di- 
rected by  the  defendant,  and  that,  after  us- 
ing the  pads  for  a  period  of  40  days  they 
became  so  painful  she  was  compelled  to  call 
a  physician,  who  testified  that  on  examina- 
tion of  the  plaintiff  he  found  an  Inflamma- 
tion of  the  tissue  around  the  navel;  that 
the  tissues  were  sloughed  and  had  become 
black,  what  is  ordinarily  called  gangrene; 
that  there  was  a  decided  peritonitis,  which 
means  an  inflammation  of  the  internal  lin- 
ing of  the*  abdomen ;  and  that  there  was  fe- 
ver and  distention  over  the  bowels,  and  that 
sloughing  of  the  tissues  means  an  inflamma- 
tion of  the  skin  and  muscles  around  the  na- 
vel. 

There  was  further  evidence  on  behalf  of 
plaintiff  tending  to  show  that  the  pads  sold 
to  plaintiff  contained,  among  other  ingredi- 
ents;, tannic  acid  and  lanolin ;  that  tannic  acid 
is  a  powerful  astringent,  and  when  used  for 
any  length  of  time  under  pressure  will  be- 
come an  irritant;  that  tannic  add  itself 
would  not  penetrate  to  the  interior  of  the 
abdomen,  but  that,  when  used  in  connection 
with  lanolin,  which  is  a  penetrating  vehicle, 
it  would  penetrate  into  the  abdomen.  It  was 
further  shown  that,  in  the  event  glycerine 
was  used  in  connection  with  tannic  add.  this 
would  prevent  the  harmful  effects  of  tannic 
acid,  and  in  fact,  if  used  In  the  right  propor- 
tion, would  render  the  tannic  add  harmless. 

Plaintiff  called  as  a  witness  a  chemist, 
who  had  analyzed  the  substance  contained 
in  the  pad  sold  by  the  defendant  to  the  plain- 
tiff, and  which  was  alleged  to  have  Injured 
her.  This  chemist  testified  that  he  found 
a  relatively  large  proportion  of-  tannic  acid 
in  the  compound.  While  the  witness  was  not 
asked  directly  whether  the  substance  he  ex- 
amined contained  glycerine,  he  testified  as 
to  what  ingredients  were  contained  in  the 
solution,  and  did  not  say  that  it  contained 
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glycerine.  From  this  the  Inference  could  be 
drawn  that  the  contents  of  the  pad  did  not 
contain  any  glycerine,  which  was,  as  stated, 
necessary  to  remove  the  harmful  effects  of 
tannic  acid.  This  witness  further  testified 
that  the  action  of  tannic  add  Is  mainly  as- 
tringent, and  Its  effect  is  due  to  a  reaction 
which  takes  place  between  the  albumen  of 
the  blood  and  the  tannic  add,  forming  an  in- 
soluble-compound, and  thereby  stopping  the 
flow  of  blood  in  the  blood  vessels;  that  it 
forms  minute  clots  in  the  blood  vessels, 
which  prevents  the  blood  from  bringing  the 
food  to  those  affected  parts,  and  that,  if 
long  continued,  there  would  be  a  tendency 
to  kill  that  portion  of  the  flesh ;  that  under 
such  conditions  there  would  be  a  sloughing 
and  dying  out  and  deadening  of  the  flesh; 
that  tannic  add,  besides  being  an  astrin- 
gent, is  corrosive,  which  means  that  it  would 
tend  to  destroy  the  flesh,  and  also  that  it 
was  an  Irritant. 

While  it  is  true,  as  contended  by  defend- 
ant, that  tannic  add,  when  used  with  glyc- 
erine in  proper  proportions,  Is  not- only  harm- 
less but  beneficial,  still  there  was-  evidence 
introduced  by  plaintiff  from  which  It  could 
be  inferred  that  in  the  particular  pad  sold  to 
her  there  was  an  excess  of  tannic  add,  with- 
out any  glycerine,  and  that  under  those  cir- 
cumstances tannic  add  is  injurious,  and 
could  cause  the  injuries  which  plaintiff  re- 
ceived. There  was  evidence  on  behalf  of 
plaintiff  that  before  applying  this  pad  she 
had  been  troubled  to  some  extent  with  hern- 
ia, but  that  after  applying  the  pad  as  direct- 
ed by  defendant  It  caused  her  great  pain, 
and  she  became  in  a  much  worse  condition 
thereafter.  From  this  evidence  it  could  be 
inferred  that  the  use  of  the  pads  caused  the 
Injury. 

Defendant's  theory  of  the  case,  which  was 
supported  by  ample  evidence,  was  to  the  ef- 
fect that  the  Ingredients  contained  in  these 
pads  were  harmless,  and  that  the  pads  as 
prepared  by  the  defendant  contained  S  per 
cent,  of  tannic  add,  which,  when  used  in 
that  proportion  with  glycerine,  Is  not  only 
harmless,  but  beneficial  in  cases  of  rupture, 
as  proven  by  past  experience  of  the  defend- 
ant; that  the  ingredients  contained  in  the 
pads  were  prepared  and  furnished  to  the  de- 
fendant by  a  long-established  and  reputable 
wholesale  drug  house ;  that  It  did  not  know, 
and  had  no  reason  to  know,  if  such  was  the 
fact,  that  the  particular  pad  sold  to  the 
plaintiff  contained  the  dangerous  substance 
of  which  the  plaintiff  complains.  There  was 
no  evidence  that  the  defendant  had  actual 
knowledge  that  the  pad  contained  injurious 
ingredients,  if  such  was  the  fact;  but,  In 
the  event  the  jury  believed  that  the  pad  did 
contain  Injurious  ingredients,  we  think  there 
is  evidence  from  which  the  Jury  might  fur- 
ther infer  that  the  defendant  should  have 


known  of  such  fact,  had  It  exerdsed  ordi- 
nary care. 

[2,  3]  We  think,  under  the  evidence,  the 
case  was  for  the  jury,  and  that  if  the  de- 
fendant sold  to  the  plaintiff  the  pads,  rep- 
resenting them  to  be  benefidal  and  harmless, 
and  that  the  plaintiff  used  said  pads  as  di- 
rected by  defendant,  and  that  the  said  pads 
contained  deleterious,  irritant,  and  corrosive 
ingredients,  which  caused  plaintiff's  Injury, 
and  that  the  defendant  knew,  or  should  have 
known  through  the  exercise  of  ordinary 
care,  the  character  of  said  pads,  then  de- 
fendant would  be  liable. 

The  main  Instruction  asked  by  the  plain- 
tiff, and  given  by  the  court,  attempted  to 
cover  the  whole  case.  After  requiring  the 
jury  to  find  that  the  defendant  was  in  the 
business  of  manufacturing  these  pads,  de- 
signed for  the  treatment  of  hernia  or  rup- 
ture, and  that  advertisements  were  display- 
ed by  the  defendant,  representing  that  the 
pads  were  harmless  medicine  applications, 
and  would  work  a  cure,  and  were  simple  in 
application  and  safe ;  that  the  plaintiff  had 
a  navel  rupture  and  that  she  read  the  adver- 
tisements, which  Induced  her  to  purchase 
said  pads,  and  that  she  did  in  fact  purchase 
a  set  of  said  pads,  with  instructions  a*  to 
their  application  and  use;  and  that  said  In- 
structions directed  her  to  wear  the  pads 
from  30  to  60  days,  and  that  she  did  wear 
them  according  to  directions,  when  the  pain 
under  such  pad  became  so  unbearable  that 
she  was  compelled  to  remove  the  same,  and 
that  the  use  of  said  pad  so  worn  injured 
plaintiff,  so  that  her  condition  was  worse 
than  it  had  been  before  she  used  said  pad — 
the  Instruction  then  says: 

"And  that  said'  pads  were  negligently  sold 
to  plaintiff  by  said  Laboratories  Incorporation, 
then  the  jury  will  fiad  for  the  plaintiff  and 
assess  her  damages,"  etc. 

[4]  This  instruction  gives  to  the  Jury  a 
roving  commission  to  find  the  defendant  guil- 
ty of  negligence  on  any  theory,  and  does  not 
require  the  jury  to  find  the  defendant  guilty 
of  the  specific  negligence  charged  in  the  pe- 
tition. The  theory  of  plaintiff's  case  was 
that  the  defendant  was  guilty  of  a  specific 
act  of  negligence.  In  that  the  pads  contained 
injurious  ingredients  which  caused  plain- 
tiff's injuries,  and  that  the  defendant  knew, 
or  should  have  known,  the  character  of  said 
pads  by  the  exercise  of  ordinary  care.  This 
Instruction  omits  these  essential  dements  of 
recovery.  The  instruction  does  not  require 
the  jury  to  find  that  the  pads  contained  dd- 
eterlous  or  corrosive  substances,  and  that  that 
fact  caused  plaintiff's  injuries;  nor  does  it 
require  them  to  find,  as  alleged  in  the  peti- 
tion, that  the  defendant  knew,  or  should 
have  known  through  the  exercise  of  ordinary 
care,  the  injurious  character  of  the  pads 
sold  by  the  defendant  to  the  plaintiff.     As 
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heretofore  stated,  these  were  essential  ele- 
ments of  recovery,  and,  as  it  was  an  instruc- 
tion which  attempted  to  cover  the  whole 
case,  the  error  could  not  be  cured  by  any 
subsequent  instruction. 

[E]  Of  its  own  motion  the  court  gave  an 
instruction  to  the  Jury  which  predicated  lia- 
bility upon  the  relation  of  physician  and  pa- 
tient, and  told  the  Jury  that  they  could  hold 
the  defendant  responsible  for  the  failure  to 
exercise  the  care  and  skill  of  the  average 
physician.  This  theory  of  recovery  should 
not  have  been  thrown  into  the  case,  as  the 
pleadings  did  not  Justify  it,  and  plaintiff 
was  not  suing  upon  any  such  theory. 

At  the  request  of  the  defendant  the  court 
instructed  the  Jury  as  follows: 

No.  4.  "The  conrt  instructs  the  jury  that  the 
ground  of  recovery  claimed  by  the  plaintiff  in 
this  action  is  that  the  compound  used  by  the 
defendant  in  the  container  constituting  part 
of  the  plaster  pad  was  made  of  drugs  which 
were  not  only  irritant  and  corrosive,  but  danger- 
ous to  health,  and  that  the  defendant  knew,  or 
might  have  learned  by  the  exercise  of  proper 
care,  that  such  was  the  nature  of  the  compound. 

"If  the  defendant,  from  its  own  experience 
with  the  compound,  believed,  or  had  reason  to 
believe,  that  it  was  not  possessed  of  any  such 
harmful  quality,  and  used  it  with  the  belief  that 
it  was  harmless,  there  can  be  no  recovery  in 
this  action." 

No.  5.  "The  court  instructs  the  jury  that,  be- 
fore the  plaintiff  can  recover  in  this  action, 
she  must  have  .proven  to  the  satisfaction  of  the 
jury  that  the  defendant  knew  or  might  have 
known,  that  the  medicated  compound  shown  to 
have  been  put  in  the  pad  Bold  to  and  used  by  the 
plaintiff  contained  deleterious,  irritant,  and  cor- 
rosive ingredients,  which  were  harmful  and  dan- 
gerous to  human  health,  that  the  character  and 
ingredients  of  the  said  compound  were  con- 
cealed from  plaintiff  by  defendant,  and  that 
the  irritant,  corrosive,  and  harmful  character 
of  the  compound  was  the  direct  cause  of  the 
injuries  of  which  plaintiff  complains." 

[I]  As  to  instruction  No.  4,  the  first  para- 
graph thereof  was  proper,  but  It  was  error 
to  give  the  second  paragraph,  as  the  ques- 
tion for  determination  was  whether  the  de- 
fendant had  exercised  ordinary  care  in  sell- 
ing the  pad.  Doubtless  the  defendant  be- 
lieved that  the  pad  was  harmless,  and  did 
not  Willfully  sell  plaintiff  an  appliance, 
knowing  it  to  be  dangerous.  Its  duty  was 
to  exercise  ordinary  care  to  see  that  the  pad 
so  sold  the  plaintiff  did  not  contain  injurious 
ingredients,  or  Ingredients  in  such  propor- 
tions as  to  render  them  injurious,  and  the 
fact  that  it  may  have  believed  them  to  be 
harmless  did  not  necessarily  excuse  the  de- 
fendant 

[7]  As  to  the  fifth  instruction,  supra,  which 
took  into  consideration  the  question  of  con- 
cealment from  plaintiff  of  the  character  of 
the  pads,  we  think  it  should  not  have  been 
given  containing  that  element,  as  this  ques- 


tion was  not  an  essential  part  of  plaintiff's 
right  to  recover,  and  should  have  been  treat- 
ed as  surplusage  and  outside  of-  the  case.  As 
there  is  to  be  a  retrial  of  the  case,  plaintiff 
may  amend  her  petition  by  striking  out  these 
words. 

[8]  Upon  a  retrial  of  the  cause  we  do  not 
think  the  husband  should  be  permitted  to 
testify  on  behalf  of  the  wife,  as  be  la  an  in- 
competent witness.  It  does  not  appear  from 
the  evidence  in  the  present  record  that  the 
husband  acted  as  the  agent  for  the  wife  in 
the  purchase  of  the  pads.  They  were  both 
present  at  the  time,  and,  while  the  husband 
supplied  the  money,  the  plaintiff  made  the 
contract  with  the  defendant  far  the  purchase 
of  the  pads. 

For  the  reasons  herein  stated,  the  Commis- 
sioner recommends  that  the  judgment  be  re- 
versed, and  the  cause  remanded. 

PER  CURIAM.  The  foregoing  opinion  of 
BIGGS,  G,  is  adopted  as  the  opinion  of  the 
court  The  judgment  of  the  Circuit  Court 
is  accordingly  reversed,  and  the  cause  re- 
manded. 

REYNOLDS,  P.  J.,  and  ALLEN  and 
BECKER,  JJ.,  concur. 


MAGBL  et  ux.  v.  GRUETLI  BHNEV.  SOC 
OF  ST.  LOUIS  et  aL    (No.  16804.) 

(St  Louis  Court  of  Appeals.    Missouri.     Feb. 
3,  1820.) 

L  Nuisance  «=»36— Decree  enjoining  xx- 

PBOPEE     USB     OF     BATH     NOT     B  U  mULENTLT 

SFxomo. 
In  a  suit  by  property  owners  to  enjoin  the 
use  of  bowling  alleys  and  shower  baths  in  an 
adjoining  building  as  a  nuisance,  held  decree 
was  not  sufficiently  specific,  where  it  did  not 
order  defendants  to  cease  the  use  of  baths  so 
as  to  expose  their  nude  bodies  to  the  view  of 
any  one  on  plaintiff's  premises,  and  did  not  en- 
join use  of  loud,  boisterous,  and  indecent  lan- 
guage while  using  the  baths. 

2.  Injunction  4=»20S— Diobee  icust  be  sfe- 
ana 
An  injunction  decree  must  be  definite  and 
specific,  so  as  to  inform  defendants  what  they 
can  and  what  they  cannot  do. 

8.  Nuisance  «=3<$3— Bowxino  aixets  shown 
to  be  nuisance. 
In  a  suit  by  property  owners  to  enjoin  the 
use  of  bowling  alleys  and  shower  baths  in  an 
adjoining  building  as  a  nuisance,,  held,  under 
the  evidence,  that  the  manner  In  which  the 
bowling  alleys  were  conducted  and  constructed 
constituted  a  nuisance,  and  that  by  the  ex- 
penditure of  $600  the  nuisance  could  be  entirely 
abated. 
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4.  Nuisance  *=>5— One's  use  of  his  pbop- 

EBTT      irqST      NOT      PREJUDICIALLY      AFFECT 
BIGHTS  OF  OTHERS. 

While  one  has  the  right  to  the  exclusive 
dominion"  of  his  property  and  the  right  to  enjoy 
it  for  all  purposes  for  which  such  property  is 
customarily  enjoyed,  yet  the  use  must  be  reason- 
able and  such  as  will  not  materially  and  prej- 
udicially affect  the  rights  of  others. 

5.  Nuisance  <8=35— Opportunity  to  abate 
hat  be  given. 

In  a  suit  to  enjoin,  as  a  nuisance,  the  main- 
tenance of  bowling  alleys,  where  the  evidence 
discloses  that  the  nuisance  can  be  abated  by 
the  expenditure  of  $600,  the  defendant  will, 
before  a  perpetual  injunction  is  granted,  be 
given  the  opportunity  of  abating  the  nuisance  by 
changing  construction  of  its  bowling  alleys. 

6.  Injunction   €=>103  —  Equity    will    not 
enjoin  illegal  sale  of  liquor  by  society. 

That  defendant,  on  premises  adjoining  plain- 
tiff's flat  building,  dispensed  liquor  to  members 
of  various  organizations  who  held  membership 
cards,  and  that  this  constituted  an  offense,  does 
not  authorise  injunction  restraining  sale  of 
liquor. 

Appeal  from  St  Louis  Circuit  Court; 
Thomas  C.  Hennings,  Judge. 

Suit  by  Charles  Magel  and  wife  against  the 
Gruetll  Benevolent  Society  of  St  Louis  and 
others.  From  decree  rendered,  plaintiffs  ap- 
peal. Reversed  and  remanded,  with  direc- 
tions. 

Charles  F.  Krone  and  August  Walz,  Jr., 
both  of  St  Louis,  for  appellants. 

Matt  J.  Scherer  and  M.  Hartmann,  both  of 
St.  Louis,  for  respondents. 

BIGGS,  0.  This  is  an  equity  suit  the 
purpose  of  which  is  to  abate  and  enjoin  the 
maintenance  of  an  alleged  nuisance. 

The  plaintiffs,  being  husband  and  wife,  are 
the  owners  of  a  group  of  dwelling  houses  call- 
ed flats,  being  known  as  Nos.  2708f2710  and 
2714  Arsenal  street  which  Is  a  portion  of  the 
city  of  St.  Louis  used  mainly  for  residences 
and  small  stores.  The  plaintiffs  reside  in 
the  upper  flat  of  said  group  and  the  one 
which  adjoins  the  property  owned  and  occu- 
pied by  the  defendants. 

The  defendants  are  organized  under  the 
statutes  as  benevolent  or  educational  corpo- 
rations, and  are  chartered  as  such,  and  are 
sometimes  called  social  clubs.  One  of  the  de- 
fendants is  the  owner  of  the  property  direct- 
ly west  of  the  plaintiffs'  property,  extending 
from  the  plaintiffs'  property  to  the  corner  of 
Iowa  avenue,  and  on  which  property  the  de- 
fendants have  erected  and  maintain  build- 
ings known  as  Swiss  Hall  and  Swiss  Turner 
Hall. 

In  addition  to  the  foregoing  facts,  the  bill, 
in  substance,  alleges  that  the  three-story 
building  known  as  Swiss  Hall  adjoins  the 


western  wall  of  the  plaintiffs'  flats  for  a  dis- 
tance of  some  20  feet ;  that  there  is  also  to 
the  west  of  plaintiffs'  flats  a  garden  maintain- 
ed by  the  defendants,  and  which  extends 
back  from  Arsenal  street  a  short  distance  to 
the  defendants'  buildings;  that  the  eastern 
wall  of  a  part  of  the  Swiss  Hall  stands  flat 
up  against  the  west  wall  of  the  plaintins* 
flats;  that  in  the  basement  of  this  building 
owned  and  maintained  by  the  defendants  the 
defendants  operate  four  bowling  alleys,  the 
pits  of  which  are  at  the  eastern  end  and 
against  the  east  wall  of  defendants'  build- 
ings which  Is  in  contact  with  plaintiffs'  west 
wall ;  that  the  defendants'  members  in  using 
these  bowling  alleys  throw  the  balls  from  the 
western  end  to  the  eastern  end  of  their  build- 
ing so  that  the  noise  and  turmoil  is  commu- 
nicated to  and  through  plaintiffs'  west  wall 
and  to  their  flats,  and  that  the  use  of  the 
bowling  alleys  maintained  by  the  defendants 
cause  great  noise  and  turmoil,  disturbing  the 
peace  of  the  plaintiffs  and  their  tenants,  pre- 
vent them  from  sleeping,  reduce  the  value 
of  their  property,  and  permanently  Injure 
their  property. 

It  is  further  alleged  that  the  defendants 
were  in  the  habit  of  leaving  the  windows  of 
the  room  where  they  maintain  shower  baths 
open,  and  which  windows  face  plaintiffs' 
yard,  exposing  the  bathers  to  plaintiffs'  view ; 
that  the  defendants  maintain  a  bar  on  their 
premises  where  intoxicating  liquors  were  dis- 
pensed on  Sundays  and  week  days,  and  that 
the  defendants'  members  habitually  and  con- 
tinually, in  the  use  of  the  baths,  in  bowling 
and  also  at  the  bar,  use  loud,  boisterous,  pro- 
fane and  obscene  language. 

The  bill  prays  that  the  defendants  be  en- 
joined from  using  the  bowling  alleys  and  us- 
ing the  said  baths  in  such  manner  as  to  cause 
plaintiffs  annoyances  and  disturbances  and 
injuries,  and  from  the  use  of  either  without 
compliance  with  such  changes  In  tHa  condi- 
tion of  their  situation  and  construction  as  it 
may  appear  proper  to  require  defendants  to 
make  to  preclude  injury  to  plaintiffs'  rights, 
and  from  the  use  of  the  indecent,  profane, 
and  obscene  language  herein  complained  of, 
and  from  any  and  all  other  acts  In  the  use  of 
the  premises  as  now  constructed  and  used, 
whereby  the  peace,  comfort  and  health  of  the 
plaintiffs  have  been,  or  may  be  hereafter, 
disturbed,  the  value  of  their  property  Impair- 
ed, and  their  tenants  caused  to  remove  from 
their  premises,  and  for  general  relief. 

The  defendants  answer  by  general  denial, 
and  also  set  up  that  defendants  have  invest- 
ed a  large  sum  of  money  in  their  property, 
that  the  apparatus  used  for  bowling  is  of  the 
most  modern  type  to  prevent  the  balls  or  pins 
striking  the  walls,  and  that  plaintiffs  com- 
plain only  because  they  failed  to  sell  the  de- 
fendants the  adjoining  lot 
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After  a  hearing  the  court  entered  a  decree 
for  the  plaintiffs,  granting  to  them  an  injunc- 
tion as  to  the  indecent  use  of  the  baths,  and 
also  as  to  the  use  of  Indecent  language  and 
disorderly  conduct,  but  denied  their  request 
for  injunction  as  to  the  use  of  the  bowling 
alleys  and  as  to  the  Illegal  sale  of  liquors  on 
the  defendants'  premises. 

This  decree  being  unsatisfactory  to  the 
plaintiffs,  they  have  brought  the  case  here 
for  review,  contending  that  the  language  of 
the  decree  is  ineffective  to  enjoin  what  it 
purports  to  enjoin,  and  further  it  was  error 
for  the  court  to  refuse  to  enjoin  the  use  of 
the  bowling  alleys  and  also  the  illegal  sale  of 
liquors. 

[1]  A3  to  the  ineffectiveness  of  the  decree 
to  enjoin  what  it  purported  to  enjoin,  the 
decree,  omitting  the  formal  parts,  is  as  fol- 
lows: 

"The  court  doth  further  find  that  the  defend- 
ants and  the  members  of  the  defendant  organiza- 
tions have  used  the  baths  installed  and  used  in 
connection  with  the  property  of  said  defendants, 
described  in  the  pleadings  and  known  as  No. 
2726  Arsenal  street,  in  the  city  of  St  Louis, 
Mo.,  in  such  a  manner,  and  permitted  their 
members  to  use  such  language  in  the  hearing  of 
plaintiffs,  as  to  constitute  a  nuisance ;  and  that 
the  continuance  of  the  practice  of  the  bathers 
will  result  in  an  injury  to  plaintiffs;  and  that 
defendants,  in  the  use  of  the  garden  on  the 
north  side  of  their  property  and  the  members 
in  leaving  the  hall,  speak  in  such  loud  and  bois- 
terous tones  and  at  times  use  language  that 
amounts  to  a  nuisance  to  plaintiffs;  and  that 
they  should  be  restrained  from  using  their  prop- 
erty in  such  manner,  to  the  injury  of  plaintiffs. 

"And  it  is  therefore  ordered,  adjudged,  and 
decreed  by  the  court  that  a  permanent  injunc- 
.  tion  be.  granted  herein,  and  that  the  defendant 
organizations  and  their  members,  and  each  of 
them,  be,  and  are  hereby,  perpetually  enjoined 
and  restrained  from  using  the  baths  in  such  man- 
ner as  to  cause  plaintiffs  annoyance  and  disturb- 
ance, and  from  using  indecent,  profane,  and  ob- 
scene language  in,  on,  and  about  their  premises, 
so  as  to  destroy  the  peace,  comfort,  and  health 
of  the  plaintiffs  in  the  use,  occupancy,  and  en- 
joyment of  their  premises  described  in  the  peti- 
tion, and  known  as  Nos.  2708,  2710,  and  2714 
Arsenal  street,  in  the  City  of  St.  Louis,  Mo." 

[2]  An  injunction  decree  should  be  definite 
and  specific  so  as  to  inform  the  defendants 
what  they  can  and  what  they  cannot  do,  and 
also  for  the  reason  that  unless  it  is  definite 
and  specific  it  will  be  Impossible  for  it  to  be 
a  basis  for  a  contempt  charge.  The  first 
paragraph  of  the  decree  seems  to  be  a  finding 
of  fact  as  to  what  the  defendants  did,  but  it 
does  not  set  out  the  manner  in  which  the 
baths  were  used  as  shown  by  the  evi- 
dence. The  finding  is  merely  that  the  baths 
were  used  in  such  a  manner  as  to  constitute 
a  nuisance  without  stating  how  they  were 
used.  Being  a  finding  for  plaintiffs,  the  al- 
legation of  plaintiffs'  petition  was  to  the  ef- 
fect, and  the  plaintiffs'  evidence  tended  to 


prove  the  allegation,  that  the  bathers  used  the 
baths  with  the  windows  open  which  adjoin- 
ed plaintiffs'  back  yard,  and  thereby  exposed 
to  plaintiffs'  view  their  nude  bodies.  Pre- 
sumptively the  court  found  on  this  question 
of  the  use  of  the  baths  in  behalf  of  plain- 
tiffs, and,  having  so  found  when  it  came  to 
the  decree,  the  defendants  should  have  been 
ordered  to  cease  the  use  of  the  baths  so  as 
to  expose  their  nude  bodies  to  the  view  of 
any  one  in  plaintiffs'  back  yard,  and  should 
further  have  been  enjoined  from  using  or 
permitting  the  use  of  loud,  boisterous,  and 
obscene  language  while  using  the  baths. 

In  the  finding  of  facts  In  the  decree  the 
court  found  that  the  defendants  while  In  the 
garden  on  the  north  side  of  their  property, 
and  also  in  leaving  the  .hall,  spoke  in  loud 
and  boisterous  tones  and  at  times  used  lan- 
guage that  amounts  to  a  nuisance  to  plain- 
tiffs, and  that  they  should  be  restrained  from 
using  their  property  in  such  manner  to  the 
Injury  of  plaintiffs.  Presumably  the  lan- 
guage referred  to  In  the  paragraph  finding 
the  facts  is  the  indecent,  profane,  and  ob- 
scene language  that  is  decreed  against  In  the 
second  paragraph,  and  we  think  suincient  in 
that  regard. 

The  record  before  us  Is  quite  voluminous, 
containing  something  over  300  pages,  and  it 
would  serve  no  useful  purpose  for  us  to  at- 
tempt to  set  out  the  evidence. 

As  to  the  bowling  alleys,  it  appears  that 
there  were  24  different  clubs  and  societies 
that  meet  at  the  Swiss  Turner  Hall;  that 
the  bowling  alleys  were  used  practically  ev- 
ery evening  In  the  week,  especially  on  Satur- 
days and  Sundays  and  up  until  late  hours  in 
the  night,  and  on  occasions  running  Into  the 
hours  of  the  morning ;  that  prior  to  the  sum- 
mer of  1916  the  bowling  alleys  had  been  in 
operation  for  some  time,  but,  on  account  of 
the  fact  that  before  that  time  there  was  a 
north  and  south  partition  wall  in  the  base- 
ment of  the  Swiss  Hall  which  separated  the 
bowling  alleys  from  plaintiffs'  west  wall  and 
the  defendants'  east  wall,  and  several  feet 
west  therefrom,  and  which  prevented  the 
noises  caused  by  the  bowling  from  disturbing 
the  plaintiffs,  plaintiffs  had  not  complained. 

It  appears  from  the  evidence  that  during 
the  summer  of  1916  this  partition  wall  was 
removed,  and  the  pits  of  the  alleys  where  the 
plna  break  and  the  balls  collide  with  the 
cushions  were  moved  eastwardly,  so  as  to 
bring  them  nearer  to  the  plaintiffs'  west  wall 
and  almost  against  defendants'  east  walL 

As  to  the  effect  of  the  noises  produced  by 
the  bowling,  the  evidence  of  plaintiffs  con- 
sisted of  testimony  of  themselves,  of  their 
tenants,  neighbors,  relatives,  friends.  In  a 
general  way,  it  established  a  clear  case  to  the 
effect  that  the  noises  produced  by  the  bowl- 
ing rendered  the  condition  of  their  premises 
intolerable;  that  it  disturbed  their  peace, 
and  kept  the  plaintiffs  and  at  least  one  of 
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their  tenants  from  sleeping  at  night.  The 
evidence  of  the  plaintiffs'  witnesses  generally 
was  to  the  effect  that  the  bowling  at  first 
caused  a  rambling  sound  as  the  ball  was 
started  down  the  alleys,  resembling  thunder, 
which  was  followed  by  a  loud  noise  caused  by 
the  contact  of  the  balls  with  the  pins. 

A  real  estate  man,  who  was  familiar  with 
the  values  of  property  in  that  neighborhood, 
testified  that  the  value  of  plaintiffs'  proper- 
ty was  lessened  by  the  noise,  and  two  of 
plaintiffs'  tenants  testified  that  unless  the 
noise  was  abated  they  would  move  from  the 
premises.  The  noise  produced  not  only  tend- 
ed to  render  the  fiat  immediately  east  of  de- 
fendants' property  nnenjoyable,  but  It  also 
extended  to  the  other  flat  of  plaintiffs  which 
was  further  to  the  east. 

During  the  progress  of  the  trial,  at  the  sug- 
gestion apparently  of  defendants'  counsel, 
which  was  concurred  in  by  the  court  and 
plaintiffs'  counsel,  the  cause  was  adjourned 
for  the  purpose  of  permitting  the  defendants 
to  make  certain  structural  changes  in  their 
property,  with  the  Idea  that  they  could  per- 
haps abate  the  noise.  To  this  end  the  de- 
fendants, at  a  cost  of  about  $70,  pat  in  a  hol- 
low tile  wall  at  the  back  of  the  pits  of  the 
bowling  alleys,  extending  from  the  floor  to 
the  celling  and  almost  flush  up  against  the 
defendants'  east  wall.  There  was  perhaps  a 
space  of  a  few  Inches  between  the  walls,  but 
the  evidence  is  contradictory  on  this  ques- 
tion. However,  upon  the  trial  being  resumed 
the  testimony  of  plaintiffs  Is  to  the  effect 
that  the  noise  was  Just  as  great  as  it  had 
been  before. 

Defendants  produced  a  number  of  witness- 
es, being  members  of  the  various  organiza- 
tions, who  contradicted  to  some  extent  the 
plaintiffs'  testimony  in  reference  to  the  noise 
produced  by  the  bowling,  but  none  of  them 
were  at  any  time  In  the  plaintiffs'  house  or 
in  his  flats  at  the  time  the  bowling  took 
place.  Several  of  them  went  into  the  plain- 
tiffs' back  yard  while  the  bowling  was  In 
progress,  and  testified  that  they  could  not  de- 
tect the  fact  that  the  bowling  was  going  on. 
Plaintiffs  produced  a  consulting  engineer  as 
a  witness,  who  qualified  as  an  expert  on  the 
question  of  sound  and  sound-conducting  bod- 
ies and  their  practical  effects.  He  testified, 
In  answer  to  a  hypothetical  question  involv- 
ing the  facts  as  presented  by  the  evidence, 
that  the  noise  of  bowling  would  be  communi- 
cated through  the  walls  of  the  buildings  and 
into  the  residence  of  the  plaintiffs  to  a  con- 
siderable greater  extent  than  It  would  be 
communicated  to  the  surrounding  air;  that 
the  communication  would  be  possibly  ten 
times  as  great ;  that  the  walls  of  the  build- 
ings would  act  as  a  conductor  of  the  sound 
waves.  The  witness  further  testified  that  all 
walls  act  as  a  sounding  board  if  they  have  a 
plain  surface,  and  that  where  the  wall  be- 
tween the  property  of  plaintiffs  and  defend- 


ants was  reinforced  or  added  to  by  a  hollow 
tile  glazed  wall,  that  it  is  probable  that  this, 
would  cause  the  sound  to  be  carried  with 
more  intensity. 

The  evidence  is  uncontradicted  that  It  Is 
not  necessary  for  the  defendants.  In  order  to 
maintain  what  is  known  as  a  regulation 
bowling  alley,  to  have  the  pits  of  the  alley 
where  the  noise  is  produced  close  to  the 
plaintiffs'  wall ;  that  at  a  cost  of  about  $600 
the  alleys  could  be  moved  westwardly  a  suf- 
ficient distance  so  as  to  obviate  the  noise  that 
causes  the  disturbances  to  the  plaintiffs; 
that  b  new  north  and  south  partition  wall 
could  be  constructed  in  the  basement  west- 
wardly from  the  defendants'  east  wall  a  suf- 
ficient distance  so  as  to  leave  a  considerable 
air  space  between  the  two  walls,  and  with  the 
pits  of  the  bowling  alleys  against  this  new 
partition  wall  the  nuisance  would  be  obvi- 
ated. 

[3]  From  a  reading  Of  the  record  it  ap- 
pears that  the  manner  in  which  these  bowl- 
ing alleys  were  conducted  and  constructed 
they  produced  such  noises,  which  were  car- 
ried through  the  walls  to  the  plaintiffs'  prem- 
ises, as  to  constitute  a  nuisance,  and  that 
such  is  unnecessary,  as  by  an  expenditure  of 
$600  the  nuisance  can  be  entirely  abated. 

In  Snyder  v.  Cabell,  29  W.  Va.  48,  1  8.  B. 
241,  the  court  enjoined  the  maintenance  of  a 
skating  rink,  where  it  appeared  the  noise 
from  the  rink  materially  disturbed  persona 
residing  In  proximity  thereto,  on  the  ground 
that  the  same  was  a  nuisance. 

Also  .In  Cape  May  M.  E.  Church  v.  Cape 
May  Grain,  etc.,  Co.,  73  N.  X  Bq.  257,  67  Atl. 
613,  the  court  restrained  the  operation  of  a 
skating  rink  situated  adjacent  to  a  church 
and  parsonage,  on  the  ground  that  its  opera- 
tion constituted  a  nuisance;  it  appearing 
that  the  week-day  services  of  the  church 
were  Interfered  with  on  account  of  the  noise, 
and  also  that  the  pastor  was  unable  to  pur- 
sue his  work  in  his  study,  which  was  only  a 
few  feet  from  the  rink. 

likewise  in  St.  Margaret's  Church  v. 
Stephens,  29  Ont  186,  the  court  granted  an 
Injunction  against. the  managers  of  a  skating 
rink,  restraining  them  from  causing  a  band 
to  be  played,  thereby  disturbing  church  serv- 
ices In  a  church  situated  on  a  lot  adjoining 
the  rink,  on  the  ground  that  the  noise  creat- 
ed constituted  a  nuisance. 

In  Shreveport  v.  Leiderkrantz  Society,  130 
La.  802,  58  South.  578,  40  L.  R.  A.  (N.  S.)  75, 
while  the  court  denied  the  injunction  on  the 
ground  that  the  evidence  failed  to  show  that 
the  bowling  alley  as  conducted  by  defendant 
was  a  nuisance,  the  court  says: 

"If  the  testimony  in  the  record  showed  that 
the  acts  of  defendant  [operating  the  bowling 
alley]  disturb  the  physical  comfort  of  the  neigh- 
bors to  an  injurious  extent,  it  would  become 
our  duty  to  restrain  this  defendant." 
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Also  in  Pape  v.  Pratt  Institute,  127  App. 
Div.  147,  111  N.  X.  Supp.  354,  although  the 
court  recognized  that  a  bowling  alley  is  not 
in  Itself  a  nuisance,  yet,  since  the  one  at  bar 
was  alleged  to  be  located  and  conducted  in 
such  a  manner  as  to  constitute  one,  and  be- 
ing of  a  continuing  nature,  an  injunction  was 
granted  to  restrain  its  maintenance. 

[4]  While  it  is  true  that  a  person  has  the 
right  to  the  exclusive  dominion  over  his  own 
property  and  the  right  to  enjoy  it  for  all  pur- 
poses for  which  such  property  is  customarily 
enjoyed,  yet  these  rights  are  subject  to  the 
qualification  that  the  use  to  which  one  puts 
his  property  must  be  reasonable  and  such  as 
will  not  materially  and  prejudicially  affect 
the  rights  of  others.  As  is  said  by  Mr.  Wood 
in  his  work  on  Nuisances  (3d  Ed.)  p.  3: 

"Every  person  yields  a  portion  of  his  right 
of  absolute  dominion,  and  use  of  his  own  prop- 
erty, in  recognition  of  and  obedience  to  the 
rights  of  others,  so  that  others  may  also  enjoy 
their  property  without  unreasonable  hurt  or 
hindrance.  *  *  *  As  to  what  is  a  reasonable 
use  of  one's  property  must  necessarily  depend 
upon  the  circumstances  of  each  case ;  for  a  use 
for  a  particular  purpose  and  in  a  particular 
way  in  one  locality  that  would  be  lawful  and 
reasonable  might  be  unlawful  and  a  nuisance  in 
another." 

[(]  In  the  instant  case  plaintiffs  owned 
property  which  they  occupied  as  their  borne 
In  a  locality  of  the  city  which  was  in  the 
main  given  over  to  residences  and  small 
stores.  We  think  -the  evidence  disclosed 
that  their  right  to  reasonably  enjoy  this 
property  as  a  home  was  materially  Interfered 
with,  and  unnecessarily  so,  by  the  defend- 
ants in  the  manner  of  operating  their  bowl- 
ing alley  and  in  the  way  in  which  it  was 
constructed.  It  should  not  be  necessary  to 
enjoin  the  maintenance  of  this  bowling  alley ; 
but,  in  view  of  the  evidence  which  discloses 
that  the  nuisance  can  be  abated  by  an  ex- 
penditure of  $600,  as  heretofore  stated,  we 
think  the  defendants  should  be  given  a  rea- 
sonaole  opportunity  of  abating  the  nuisance 
by  changing  the  construction  of  their  bowl- 
ing alleys;  that  in  the  event  this  is  not  done 


then  the  use  and  maintenance  of  the  bowl- 
ing alleys'  should  be  perpetually  enjoined. 

[•]  As  to  the  question  of  enjoining  the  il- 
legal sale  of  intoxicating  liquors  on  defend- 
ants' premises  on  Sundays,  the  evidence 
shows  that  liquors  were  dispensed  to  all 
those  members  of  the  various  organizations 
who  held  membership  cards,  and  that  this 
was  done  at  a  service  bar  on  defendants' 
premises.  This  may  or  may  not  have  con- 
stituted a  criminal  offense  under  the  laws  of 
Missouri,  and  we  do  not  find  it  necessary  to 
decide  that  question  here.  The  evidence  does 
not  show  that  the  fact  that  these  liquors 
were  dispensed  on  Sunday  caused  the  nui- 
sances that  were  disclosed  by  the  evidence. 
A  court  of  equity  has  no  jurisdiction  to  en- 
join the  commission  of  a  crime.  State  ex 
rel.  Thrash  v.  Lamb,  237  Mo.  437,  141  S.  W. 
666.  All  the  plaintiffs'  evidence  tended  to 
prove  in  reference  to  the  matter  was  that 
these  various  societies  dispensed  intoxicating 
liquors  to  their  members  on  Sunday,  and 
that  this  constituted  an  offense  under  the 
laws  of  Missouri.  There  was  no  evidence 
connecting  the  other  nuisances  created,  such 
as  noises  from  the  bowling  alleys,  the  use  of 
the  baths,  and  the  loud  and  boisterous  and 
obscene  language  with  the  illegal  sale  of  liq- 
uors on  Sunday.  To  grant  the  plaintiffs  the 
relief  asked  for  would  be  for  us  to  enjoin  the 
commission  of  a  crime.  This  a  court  of  eq- 
uity will  not  do,  as  this  is  a  matter  to  be 
dealt  with  by  the  criminal  courts. 

For  the  reasons  herein  stated,  the  commis- 
sioner recommends  that  the  Judgment  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  enter  a  decree  in  behalf  of  plaintiffs 
consistent  with  the  views  herein  expressed. 

PER  CURIAM.  The  foregoing  opinion  of 
BIQGS,  0.,  is  adopted  as  the  opinion  of  the 
court 

The  judgment  of  the  circuit  court  is  ac- 
cordingly reversed,  and  the  cause  remanded, 
with  directions  to  enter  a  decree  in  behalf  of 
plaintiffs  consistent  with  the  views  herein  ex- 
pressed. 

BBYNOLDS,  P.  J.,  and  ALLEN  and  BECK- 
ER, JJ.,  concur. 
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(Supreme  Court  of  Tennessee.    Feb.  7,  1920.) 

1.  Bills  and  rotes  <8=>4&— Accommodation 
makes   signing   ab    "surety"    primarily 

LIABLE. 

In  view  of  the  Negotiable  Instrument  Act, 
an  accommodation  maker  was  primarily  liable 
upon  a  note,  even  though  he  signed  the  word 
"surety"  opposite  his  name. 

2.  Principal  and  surety  «=»160  —  Accom- 
modation MAKER  NOT  ENTITLED  TO  HAVE 
MONET  COLLECTED  UNDER'  A  MORTGAGE  _Of 
ACCOMMODATED  FABTT  APPLIED  ON  NOTE.  ' 

An  accommodation  maker  of  a  note  was  *ot 
entitled  to  have  paid  on  the  note,  rather  than 
on  other  indebtedness  of  accommodated  maker, 
money  collected  by  the  payee  under  a  mortgage 
executed  by  the  accommodated  maker  to  the 
payee  to  secure  the  loan  represented  by  the  note 
and  other  indebtedness;  the  accommodation 
maker  not  being  a  party  to  the  mortgage  and  the 
mortgage  stipulating  that  its  security  might  be 
applied  to  other  indebtedness  from  the  accom- 
modated maker  to  the  payee. 

3.  Subrogation  4£=»1,  4  —  Arises  onlt  in 
favor  of  one  who  pats  debt  of  another 
and  not  in  favor  of  accommodation  mak- 
ES or  NOTE. 

The  doctrine  of  subrogation  arises  only  in 
favor  of  one  who  pays  the  debt  of  another,  and 
not  in  favor  of  an  accommodation  maker  of  a 
note  who  pays  the  debt  in  performance  of  his 
own  covenants;  such  right  never  following  a 
primary  liability. 

Appeal  from  Chancery  Court,  Hamilton 
County ;  W.  B.  Garvin,  Chancellor. 

Bill  by  the  Merchants'  Bank  &  Trust  Com- 
pany against  Herbert  Bushnell.  Decree  for 
defendant,  and  plaintiff  appeals.  Reversed 
and  rendered. 

John  B.  Hyde,  of  Chattanooga,  for  Mer- 
chants' Bank  &  Trust  Co. 

Sizer,  Chambllss  &  Chambliss,  of  Chatta- 
nooga, for  Bushnell. 


LANSDBN,  O.  J.  This  bill  was  filed  by  the 
bank  to  recover  of  the  defendant,  Bushnell, 
the  sum  of  $1,500,  upon  the  following  facts: 
A.  B.  Guy  and  H.  Bushnell  executed  a  note  to 
complainant  on  December  8,  1916,  for  the 
sum  of  $1,600,  which  stipulated,  among  other 
things,  that  the  bank  might  apply  all  securi- 
ties at  the  maturity  of  the  note,  or  otherwise, 
on  deposit  for  its  payment  "to  the  payment  of 
this  note  on  any  other  Indebtedness  due  said 
bank  by  said  parties,  or  any  of  them." 
Otherwise  the  note  was  an  ordinary  note 
which  Bushnell  signed,  and  placed  after  his 
name  "surety."     On  December  14,  1910,  six 


BANK  ft  TRUST  CO. 
(*18  S.W.) 

days  later,  Guy  executed  a  mortgage  to  the 
complainant,  reciting  that  he  Is  Indebted 
to  the  bank  in  the  sum  of  $1,600  by  a  promis- 
sory note,  and  was  anxious  to  secure  the  pay- 
ment of  the  Indebtedness  at  Its  maturity, 
'as  well  as  any  other  indebtedness  to  said 
bank,  represented  by  open  account,  over- 
draft or  otherwise,  not  exceeding  two  thou- 
sand dollars  at  any  one  time."  This  mort- 
gage also  stipulates  that  Guy  will  keep  the 
property  Insured  for  not  less  than  the  amount 
of  the  debt  with  the  loss  value  clause  in  favor 
of  the  bank.  On  December  21, 1910,  Guy  exe- 
cuted another  note  to  the  bank  for  $500  for 
which  no  security  seems  to  have  been  given, 
and  on  the  same  day  he  also  executed  a  note 
for  $1,700,  and  executed  a  deed  of  trust  to 
secure  the  same.  After  the  execution  of  these 
notes  the  property  covered  by  the  mortgage 
of  December  14,  1916,  was  destroyed  by  fire, 
and  the  bank  collected  the  insurance  thereon 
to  the  net  amount  of  $1,723.35.  It  foreclosed 
the  deed  of  trust  given  to  secure  the  $1,700 
note,  and  realized  therefrom  the  sum  of 
$125.70,  which  was  applied  as  a  credit  on 
the  $1,700  note.  It  applied  the  proceeds  of 
the  insurance  policy  to  the  payment  of  the 
$1,700  note,  less  $126.70. 

The  mortgage  from  which  the  proceeds  of 
the  insurance  policy  was  derived  was  ex- 
ecuted by  Guy  to  the  bank  for  the  purpose 
of  securing  the  $1,500  note,  and  such  other 
indebtedness  as  Guy  should  owe  the  bank. 
This  Is  undoubtedly  true  by  the  terms  of  the 
instruments  themselves.  The  defendant  in- 
sists that  he  Is  entitled  to  compel  the  bank 
to  apply  the  proceeds  of  these  policies  to  the 
payment  of  the  note  which  he  signed.  There- 
fore the  question  to  be  decided  is  whether  the 
bank  has  the  right  to  apply  the  proceeds  of 
these  policies  to  other  indebtedness  of  Guy, 
and  hold  Bushnell  to  his  liability  upon  the 
$1,500  note.  If  the  bank  has  not  such  right, 
Bushnell 's  liability  is  very  small,  and  the 
bank  would  be  forced  to  look  to  Guy  alone 
for  the  payment  of  Its  debt  If  It  has  such 
right,  Its  judgment  against  Bushnell  will 
cover  the  balance  of  Its  Indebtedness  against 
Guy. 

[1]  We  think  it  cannot  affect  the  liability  of 
Bushnell,  because  be  signed  the  'word 
"surety"  opposite  his  name  when  he  signed 
the  note.  He  was  an  accommodation  maker, 
and  by  the  express  terms  of  the  Negotiable 
Instrument  Act  (Laws  1899,  c.  94)  be  was 
primarily  liable.  Graham  v.  Shephard,  136 
Tenn.  418,  189  S.  W.  867,  Ann.  Cas.  1918E, 
804. 

[2]  The  mortgage  of  December  14,  1916, 
cannot  affect  the  liability  of  Bushnell,  be- 
cause it  is  a  contract  between  the  bank  and 
Guy.  There  is  nothing  In  the  record  to  show 
that  Bushnell  was  let  Into  the  contract  In 
any  way.    The  subsequent  mortgage  to  the 
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|1,700  note  was  likewise  a  contract  between 
Guy  and  the  bank.  All  those  instruments 
stipulated  that  the  security  therein  provided 
might  be  applied  to  other  indebtedness  of  Guy 
at  the  bank's  discretion. 

It  Is  supposed  by  counsel  for  defendant 
that  the  fact  that  Guy  executed  the  first 
mortgage  to  secure  the  payment  of  the  $1,500 
note,  signed  by  Bushnell,  gives  Bushnell  the 
right  to  have  the  proceeds  of  that  mortgage 
applied  to  the  payment  of  the  note  which  he 
signed.  His  claim  of  right  to  it  was  based 
entirely  upon  the  facts  stated.  There  is 
nothing  In  the  record  to  show  an  agreement 
upon  the  part  of  the  bank  and  Guy  to  such 
an  arrangement  We  do  not  know  of  any 
principle  of  law  or  equity  which  confers  upon 
Bushnell  such  right,  and  no  authority  Is 
cited  upon  the  brief.  Bushnell,  as  Joint 
maker,  Is  bound  absolutely  to  pay  the  note  by 
the  act  of  signing  it,  and  no  subsequent  agree- 
ment with  him  is  shown  to  bind  the  bank 
to  modify  his  obligation. 

The  contract  between  Guy  and  the  bank, 
evidenced  by  the  first  mortgage,  cannot  insure 
to  the  benefit  of  Bushnell,  because  the  mort- 
gage stipulates  that  lta  security  may  be  ap- 


plied to  other  Indebtedness  from  Guy  to  the 
bank.  We  are  not  speaking  of  the  relation- 
ship between  Bushnell  and  Guy,  the  comakers 
of  the  note.  We  think  Bushnell  is  primarily 
liable  upon  the  note,  and  the  mortgage  be- 
tween Guy  and  the  bank  did  not  seek  to 
modify  this  obligation. 

[>]  Bushnell  has  no  right  of  subrogation. 
He  has  not  In  fact  paid  the  note,  and  If  it 
should  be  treated  as  having  been  paid  by  him, 
and  his  rights  arising  from  such  payment 
should  be  considered  as  arising  upon  the  facts 
of  the  case,  he  is  not  in  a  position  to  Invoke 
the  doctrine  of  subrogation,  because  the  debt 
is  not  a  debt  of  another.  The  doctrine  of 
subrogation  arises  only  in  favor  of  one  who 
pays  the  debt  of  another,  and  not  In  favor  of 
one  who  pays  the  debt  in  performance  of 
his  own  covenants.  This  right  never  follows  a 
primary  liability.  37  Cyc.  374,  and  the  cases 
there  cited.  Spire  v.  Spire,  104  Kan.  501, 
180  Pac.  209.  The  doctrine  is  bo  well  under- 
stood that  we  forbear  to  cite  further  author- 
ities. 

It  results  that  the  decree  of  the  chancellor 
is  reversed,  and  a  decree  will  be  entered  here 
in  accordance  with  this  opinion, 
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MIDDLETON  t.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    Feb.  24, 
1920.) 

Cbiminal  law  «=»1106(2)  —  Motion  to  ex- 
tcnd  tike  tor  filing  transcript  may  be 
stubd  with  clerk  where  court  is  not  in 

SESSION. 

If  the  court,  although  in  term  time,  ia  not 
In  session  when  appellant  desires  to  ask  for 
extension  of  time  to  file  transcript,  the  filing 
by  him  of  a  copy  of  the  judgment,  his  motion, 
and  sufficient  affidavit  with  the  clerk  of  the 
Court  of  Appeals  within  the  60  days  allowed  by 
Cr.  Code  Prac.  |  886,  subsec.  8,  will  be  suffi- 
cient. 

Appeal  from  Circuit  Court,  Knox  County. 

John  Middleton  was  convicted  of  crime,  and 
lie  appeals.  On  motion  for  time  to  file  tran- 
script.    Motion  granted. 

B.    B. 
motion. 


'.  COMBS  711 

S.W.) 

When  this  motion  was  made  In  the  clerk's 
office,  the  court  was  not  In  vacation,  but 
neither  was  it  In  session.  It  is  only  in  session 
during  term  time  2  days  In  each  week;  but 
we  see  no  reason  why  the  same  rule  of  prac- 
tice should  not  be  applied  In  this  case  as 
would  be  applied  if  the  court  was  In  vacation. 
The  Code  gives  the  appellant  60  days  In  which  t 
to  file  the  transcript  and  the  same  length  of 
time  In  which  to  ask  the  court  for  an  exten- 
sion of  time,  and  If  the  court  although  in 
term  time,  should  not  be  In  session  when 
the  appellant  desires  to  make  his  motion  for  • 
an  extension  of  time,  the  filing  of  a  copy  of 
the  judgment,  the  motion,  and  a  sufficient  af- 
fidavit in  the  clerk's  office  of  this  court  within 
the  60  days  will  be  treated  as  if  it  was  filed 
In  court  and  a  motion  made  in  court  on  the 
day  the  motion  was  filed  In  the  clerk's  office. 

The  appellant  Is  given  until  April  8,  1920, 
to  file  a  transcript  of  record  In  this  court 


Golden,   of    Barbourville,   for   the 


CARROLL,  C.  J.    At  the  November  term, 

1919,  and  on  December  1,6,  there  was  a 
Judgment  in  the  Knox  circuit  court  sentencing 
John  Middleton  to  confinement  in  the  state 
penitentiary  for  a  period  of  21  years. 

On  February  14,  1919,  counsel  for  Middle- 
ton  filed  in  the  clerk's  office  of  this  court  a 
copy  of  the  judgment  and  also  a  motion  In 
writing  to  extend  the  time  for  filing  the  trans- 
cript of  the  record  in  this  court  to  April  8, 

1920.  In  support  of  this  motion  B.  B.  Golden, 
the  attorney  for  Middleton,  filed  at  the  same 
time  his  affidavit  setting  forth  sufficient  rea- 
sons why  the  transcript  could  not  be  filed  be- 
fore that  time. 

Section  336,  subsec.  8,  of  the  Criminal  Code 
of  practice  provides  that  in  felony  cases  "the 
appeal  is  taken  by  lodging  in  the  clerk's  of- 
fice of  the  Court  of  Appeals,  within  sixty  days 
after  the  judgment,  a  certified  transcript  of 
the  record."  It  has  also  been  frequently  writ- 
ten that,  if  the  transcript  is  not  filed  within 
the  60  days,  this  court  has  no  jurisdiction  of 
the  appeal,  unless  before  the  expiration  of 
the  60  days  this  court  extends  the  time  for 
filing  the  transcript,  which  it  may  do  upon 
motion  supported  by  sufficient  grounds,  If  the 
motion  Is  made  within  the  60  days. 

It  was  also  written  in  Bennett  v.  Common- 
wealth, 150  Ky.  604,  150  8.  W.  806,  43  L.  B,  A. 
(N.  S.)  419,  that  when  the  court  Is  in  vacation, 
a  motion  for  an  extension  of  time,  supported 
by  a  sufficient  affidavit  filed  in  the  clerk's  of- 
fice of  this  court,  within  the  60  days,  will  have 
the  same  effect  as  if  filed  in  court  as  of  the 
day  It  was  filed  in  the  clerk's  office,  and  that 
when  the  court  convenes  the  motion*  may  be 
considered  and  disposed  of.  To  the  same 
effect  Is  Creech  v.  Brock,  159  Ky.  739,  169  S. 
W.  483. 


BUSH  v.  COMBS,  Sheriff,  et  al. 

(Court  of  Appeals  of  Kentucky.    Feb.  27, 
1920.) 

1.  Partition  «s=»il6(l)— Judgment  conclu- 
sive AGAINST  TENANT  CLAIMING  PURCHASE 
FROM  OTHER  TENANT  WHO  TAILED  TO  ASSERT 
CLAIM. 

If  plaintiff  had  purchased  his  sister's  inter- 
est in  their  deceased  father's  land,  any  title  or 
claim  of  title  he  might  have  to  her  share  was 
destroyed  by  a  judgment  in  a  partition  suit 
giving  the  share  of  such  sister,  then  deceased, 
to  the  sister's  minor  daughter,  since  plaintiff 
should  have  asserted  his  rights  in  such  suit. 

2.  Limitation  or  actions  <8=>76(2)— Statute 

DOES  NOT  RUN  AGAINST  WOMAN  UNDER  DIS- 
ABILITY Of  COVERTURE  BO  AS  TO  CONTINUE 
AGAINST  HER  HEIR. 

Where  at  time  of  plaintiff's  initiating  his 
alleged  adverse  possession  against  his  sister  she 
was  not  free  from  disability,  but  was  under  dis- 
ability of  coverture  from  that  time  until  her 
death,  and  since  her  death  her  only  child  had 
not  attained  majority,  the  principle  that  when 
the  statute  starts  against  ancestor  it  will  con- 
tinue to  run  after  his  death  against  his  heirs, 
although  under  disability,  did  not  apply,  as  the 
statute  never  started  to  run  against  the  sis- 
ter. 

Appeal  from  Circuit  Court,  Wolfe  County. 

Suit  by  W.  B.  Bush  against  A.  T.  Combs, 
Sheriff,  and  another.  Judgment  dismissing 
petition,  and  plaintiff  appeals.    Affirmed. 

O.  F.  Spencer,  of  Winchester,  for  appel- 
lant. 
A.  F.  Byrd,  of  Lexington,  for  appellees. 

THOMAS,  J.  On  April  5,  1915,  the  master 
commissioner  of  the  Wolfe  circuit  court,  pur- 
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suant  to  a  judgment  rendered  in  the  case  of 
J.  W.  Rogers,  Guardian,  etc.,  v.  Elmore  Rog- 
ers, sold  at  the  courthouse  door  at  Campton, 
Ky.,  the  ten  acres  of  land  involved  in  this 
suit,  at  which  sale  the  defendant  and  appel- 
lee Jesse  G.  Legg,  being  the  highest  and  best 
bidder,  became  the  purchaser  at  the  sum  of 
j  $259.  The  report  of  sale  was  confirmed  and  a 
deed  executed  to  the  purchaser,  followed  by 
a  writ  of  possession,  when  appellant  and 
plaintiff  below,  W.  B.  Bush,  brought  this  suit 
against  the  sheriff  and  the  purchaser  to  en- 
join the  execution  of  the  writ,  upon  the 
ground  that  he  was  the  owner  of  the  land  by 
adverse  possession,  and  that  he  would  sus- 
tain Irreparable  injury  unless  the  execution 
of-  the  writ  was  enjoined.  He  obtained  a 
temporary  restraining  order  from  the  clerk 
upon  the  filing  of  the  suit. 

The  answer  as  amended  denied  his  owner- 
ship by  adverse  possession,  or  otherwise,  and 
pleaded  that  he  was  estopped  to  claim  title 
to  the  land  because  of  a  judgment  of  the 
Wolfe  county  court  rendered  in  1905,  In  a 
suit  to  divide  among  his  heirs  the  land  of 
John  Bush,  who  was  the  father  of  plaintiff 
and  also  the  father  of  the  mother  of  the  In- 
fant, Elmore  Rogers,  she  having  died  in  1902.- 
It  was  also  averred  that  plaintiff  was  estop- 
ped because  he  was  present  at  the  sale  made 
in  J916  by  the  master  commissioner  and  pro- 
cured another  to  bid  on  the  land  for  him  at 
that  sale,  and  he  then  declined  to  make 
known  or  in  any  way  assert  his  claim  to 
the  land,  thereby  acquiescing  in  its  purchase 
by  the  defendant  Legg.  Upon  final  submis- 
sion the  court  dismissed  the  petition,  and, 
complaining  of  that  judgment,  the  plaintiff 
has  appealed. 

There  are  a  number  of  reasons  why  the 
judgment  should  be  affirmed,  but  we  will  re- 
fer to  and  briefly  discuss  only  two  of  them. 
Before  doing  this,  a  brief  statement  of  the 
facts  will  be  necessary. 

John  Bush  left  surviving  him  as  his  only 
heirs  his  widow  and  seven  children.  He 
owned  the  tract  of  land  of  which  the  ten 
acres  here  involved  was  a  part,  which  was 
Inherited  by  his  children,  he  having  died  in- 
testate. In  June,  1902,  Joanna  Rogers  (nee 
Bush)  gave  birth  to  a  child,  who  is  the  Infant 
Elmore  Rogers.  At  that  time  her  husband 
was  separated  from  her,  and  she  was  living 
with  her  brothers  and  sisters  on  their  jointly 
Inherited  farm.  Shortly  afterward  she  was 
stricken  with  the  fever,  lingered  for  several 
months,  and  died  in  September.  While  she 
was  sick  plaintiff  claims  to  have  orally  pur- 
chased her  Interest  in  her  father's  estate. 
There  had  been  no  division '  made  of  the 
farm,  but  plaintiff  constructed  a  small  cabin 
on  a  certain  portion  of  it  and  took  possession 
some  time  In  November  of  that  year,  which 
be  has  continued  to  hold,  through  himself 
and  tenants,  since  that  time.  A  suit  for  the 
division  of  the  land  was  filed  in  the  Wolfe 


county  court  in  1905,  to  which  the  widow  and 
all  the  heirs  were  made  parties,  and  in  the 
division  obtained  through  that  suit  Elmore 
Rogers,  as  his  mother's  only  heir,  was  allot- 
ted the  ten  acres  Involved  in  this  suit  Plain- 
tiff and  the  other  heirs  were  allotted  their 
respective  parcels,  and  deeds  were  executed 
to  all  of  them.  No  claim  to  the  land  was  at- 
tempted to  be  asserted  by  plaintiff  in  that 
suit 

The  case  supra  of  Rogers,  Guardian,  v. 
Rogers,  through  which  the  sale  of  the  land 
to  defendant  Legg  was  ordered,  was  filed  on 
October  12, 1912,  by  the  guardian  against  his 
ward  to  obtain  a  sale  of  the  latter's  land  for 
reinvestment,  as  provided  by  subsection  5  of 
section  489  of  the  Civil  Code.  Plaintiff  was 
not  a  party  thereto,  but  with  full  knowledge 
of  its  pendency  and  purpose  he  failed  to  in- 
terplead or  to  assert  his  title  to  the  land 
sought  to  be  sold  therein. 

[1]  Passing  a  consideration  of  the  suffi- 
ciency of  the  testimony  to  show  even  an  oral 
purchase  by  plaintiff  from  his  sister  of  her 
interest  in  their  father's  land,  we  have  no 
hesitancy  in  concluding  that  the  judgment  In 
the  partition  sqlt  was  sufficient  to  destroy 
any  title  or  claim  which  plaintiff  may  hare 
had  at  that  time  in  the  ten  acres  of  land 
involved.  If  he  had  in  fact  purchased  the 
undivided  Interest  of  his  Bister,  the  supreme 
time  to  have  manifested  that  fact  was  In 
that  suit,  before  judgment  was  rendered,  and 
to  have  insisted  that  her  portion  be  allotted 
to  him.  Failing  to  do  so,  he  lost  all  of  his 
rights  growing  out  of  the  alleged  purchase, 
if  indeed  he  had  any.  For  this  reason  alone 
the"  judgment  dismissing  the  petition  was 
eminently  proper. 

[2]  But,  if  we  concede  that  the  testimony 
is  sufficient  to  show  an  oral  purchase  by 
plaintiff  of  the  Interest  of  Mrs.  Rogers  in 
their  father's  farm,  the  transaction  conveyed 
no  title  to  plaintiff,  and  he  could  obtain  one 
only  by  adversely  occupying  the  land  for  as 
much  as  15  years,  provided  the  true  title 
holder  was  free  from  disability  at  the  time 
of  the  commencement  of  such  occupancy. 

In  the  first  place,  15  years  had  not  expired 
from  the  time  plaintiff  took  possession  of  the 
ten  acres  and  the  filing  of  this  suit,  which 
was  on  February  26,  1917,  and  he,  according 
to  his  testimony,  took  possession  of  the  land 
in  November,  1902.  But  at  that  time,  if 
Mrs.  Rogers  was  living,  she  was  under  the 
disability  of  coverture,  and  the  statute  did 
not  run  against  her,  and  her  child,  the  Infant 
ETlm  ore  Rogers,  is  still  under  21  years  of  age, 
and  the  statute  has  never  run  against  biro. 
Because  of  the  legal  disability  of  Mrs.  Rog- 
ers, the  principle  of  law  relied  on  by  counsel 
for  appellant  to  the  effect  that,  when  the 
statute  of  limitations  starts  against  an  an- 
cestor, it  will  continue  to  run  against  his 
heirs  after  his  death,  although  under  dis- 
ability, does  not  apply. 
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It  Is  Insisted,  however,  by  counsel  for 
plaintiff,  that  the  Judgment  of  sale  under 
which  the  defendant  purchased  the  land  was 
void  because  the  bond  which  the  court  re- 
quired of  the  guardian  was  executed  by  only 
one  surety.  In  this  counsel  is  mistaken, 
since  the  record  shows  that  before  the  sale 
a  bond  with  two  sureties  was  executed  and 
approved  according  to  the  requirements  of 
section  493.  of  the  Civil  Code  of  Practice. 
But,  If  it  were  otherwise,  it  is  doubtful  if 
plaintiff  could,  in  a  case  like  this,  avail  him- 
self of  the  omission.  However,  since  it  is 
unnecessary,  we  do  not  determine  the  ques- 
tion. 

Finding  no  error  in  the  Judgment,  it  is 
affirmed. 


LOUISVILLE   &  N.   R.   CO.  V.   ROBERTS. 
(Court  of  Appeals  of  Kentucky.    Feb.  24,  1920.) 

1.  Cabbubs  «^»802<2)  —  Cabbies  liable  to 
passenger  whose  eye  was  injured  by  a 
cinder  whebe  brakeman  lett  ooaoh  door 
open  when  train  passed  thbouoh  tunnel. 

Where  the  brakeman,  in  violation  of  the 
rules  of  a  railroad  company,  left  the  coach  door 
open  as  the  train  was  about  to  enter  a  tunnel, 
and  as  a  result  of  the  open  door  a  cinder  blew 
into  a  passenger's  eye  and  injured  the  same,  held, 
that  the  carrier  was  liable. 

2.  Evidence  «J=»3 14(2)— Evidence  ot  opinion 

OF  PHTSIOIAN  INADMISSIBLE  AS  HEARSAY. 

In  ao  action  by  a  passenger  on  a  train,  who 
claimed  that  a  growth  in  her  eye  resulted  from 
the  organ  being  struck  by  a  cinder  while  she 
was  riding  on  defendant's  train,  testimony  that 
a  specialist,  on  being  consulted  by  the  passenger 
and  being  told  that  she  had  gotten  a  cinder  in 
her  eye,  stated  that  it  was  more  than  likely 
the  cause  of  her  trouble,  is  hearsay,  and  inad- 
missible. 

8.  Appeal  awd  error  <S=>1050(1)— Admission 

OF    HEABSAT   TESTIMONY   HARMLESS   IN    VIEW 
OF  OTHER  EVIDENCE. 

The  admission  of  hearsay  testimony  that 
plaintiff's  eye  trouble  was  caused  by  getting  a 
cinder  in  her  eye  held  harmless,  in  view  of  the 
other  evidence  to  that  effect. 

4.  Damages  <&=»131(1) — One  thousand  dol- 
lars FOB  INJURY  TO  PASBENGEb'B  EYE  BY 
CINDER  ROT  EXCE88IVB. 

Where  there  was  testimony  that  a  growth 
in  plaintiff's  eye  called  a  pterygium,  which  could 
be  removed  by  an  operation,  was  the  result  of  a 
cinder  blown  into  her  eye  while  traveling  on  de- 
fendant's train,  an  award  of  $1,000  held  not 
excessive. 

Appeal    from    Circuit    Court,    Breathitt 
County. 

.  Action  by  Marie  Roberts,  by  her  father  as 
next  friend,  against  the  Louisville  &  Nashville 
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Railroad  Company.     From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

B.  D.  Warfleld,  of  Louisville,  O.  H.  Pollard, 
of  Jackson,  and  J.  M.  Benton,  of  Winchester, 
for  appellant 

Ed.  0.  0*Rear,  of  Frankfort,  and  W.  N. 
Cope  and  T.  T.  Cope,  both  of  Jackson,  for 
appellee. 

CLAY,  C.  Through  her  father  as  next 
friend,  Marie  Roberts,  an  infant,  brought 
suit  against  the  Louisville  &  Nashville  Rail- 
road Company  to  recover  damages  for  per- 
sonal injuries.  From  a  verdict  and  judgment 
in  her  favor  for  $1,000,  the  railroad  company 
appeals. 

It  appears  from  the  petition  that  the  de- 
fendant owns  and  operates  a  railroad  be- 
tween Jackson  and  McRoberts,  and  that  on 
March  6,  1916,  plaintiff  purchased  a  ticket 
from  Jackson  to  Haddix,  and  entered  the 
rear  coach  of  defendant's  passenger  train  and 
took  a  seat  near  the  front  door.  The  petition 
further  alleges  that,  after  said  train  left 
Jackson,  the  first  stop  was  made  at  Dumont, 
a  flag  station  near  the  Dumont  Tunnel ;  that 
the  defendant,  by  Its  agents  and  employes 
who  had  charge  of  the  train,  carelessly  and 
negligently  left  the  front  door  of  the  rear 
passenger  car  open  as  the  train  entered  Du- 
mont Tunnel;  that  the  rear  passenger  car, 
in  which  plaintiff  was  seated,  was  filled  with 
fumes,  smoke,  and  cinders  that  came  from 
the  engine  of  said  train  and  entered  the  open 
door  of  the  car,  stifling  and  suffocating  the 
plaintiff;  and  that  a  hot  cinder  entered  her 
right  eye,  causing  her  great  pain  and  impair- 
ing her  vision. 

Plaintiff's  testimony  is  In  substance  as  fol- 
lows: She  got  on  the  train  at  Jackson.  She 
and  her  mother  took  a  seat  near  the  door. 
After  the  conductor  took  up  the  tickets,  the 
train  stopped  at  Dumont  As  they  went  into 
the  tunnel,  the  brakeman  came  in  and  left 
the  door  open.  The  car  was  filled  with  cin- 
ders, aud  a  cinder  went  into  her  eye.  In 
about  a  week  she  went  to  Jackson,  and  Dr. 
Back  removed  the  cinder.  After  that  a  growth 
appeared  in  her  eye,  and  she  went  to  Lexing- 
ton to  consult  a  specialist,  who  prescribed- 
for  her.  Dr.  Back  testified  that  he  removed 
something  from  plaintiff's  eye  about  the  size 
of  a  pin  point  but  could  not  say  whether  it 
was  a  cinder  or  not.  Dr.  Wlckllffe  testified 
that  there  was  a  growth  in  plaintiffs  eye, 
which  he  called  a  "pterygium,"  but  that  the 
growth  could  be  removed  by  an  operation.  Dr. 
Hurst  testified  that  he  discovered  a  little 
growth  in  plaintiff's  eye,  and  that  this  growth 
could  have  been  caused  by  a  cinder.  Dr. 
Offutt,  a  specialist,  deposed  that  a  cinder, 
if  left  in  the  eye,  could  have  caused  the 
growth.  On  the  other  hand,  Dr.  Trapp,  an- 
other specialist  testified  that  a  cinder  could 
not  have  caused  the  growth. 
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[1]  It  Is  Insisted,  not  only  that  the  demur- 
rer should  have  been  sustained  to  the  peti- 
tion, but  that  defendant  was  entitled  to  a  di- 
rected verdict  To  support  this  position  the 
case  of  M.,  K.  ft  T.  R.  Co.  v.  Orton,  67  Kan. 
848,  73  Pac  63,  is  relied  on.  In  that  case 
plaintiff  passed  through  a  train  looking  for 
a  seat,  and,  finding  none,  he  stopped  In  the 
door  of  the  car,  and  while  standing  there  a 
cinder  struck  him  in  the  eye.  Though  there 
was  a  verdict  in  favor  of  plaintiff,  the  Jury 
found  that  the  engine  of  the  train  was  in' 
good  repair  and  was  supplied  with  the  best 
known  appliances  to  prevent  the  escape  of 
cinders;  that  the  engineer  in  charge  was 
both  competent  and  skillful,  and  so  was  the 
fireman;  and  that  the  engine  was  being 
'properly  and  skillfully  managed  and  operated 
at  the  time  the  Injury  occurred.  After  ad- 
verting to  the  fact  that  the  findings  of  the 
jury  acquitted  the  company  of  all  negligence 
as  to  the  construction  of  the  locomotive  and 
its  management  and  operation,  the  court  said : 

"The  only  other  charge  of  negligence  was  in 
failing  to  keep  closed  the  door  of  the  coach 
wherein  the  plaintiff  was  riding.  The  rules  of 
the  company,  it  is  true,  required  that  the  doors 
be  kept  closed;  but  the  opening  and  closing  of 
the  doors  and  windows  of  cars  are  not  fully 
within  the  control  of  the  company  or  its  em- 
ployes. Passengers  pass  from  one  coach  to  an- 
other, and  hence  the  doors  are  frequently  open- 
ed; they  are  also  frequently  opened  by  pas- 
sengers for  purposes  of  ventilation.  The  mere 
fact  that  a  cinder  comes  in  at  a  door  or  window 
and  strikes  a  passenger  is  not  evidence  of  neg- 
ligence. Cinders  come  into  cars  and  into  contact 
with  passengers,  whether  they  are  sitting  or 
standing.  Orton  might  have  been  struck  as 
readily  if  he  had  been  occupying  an  end  seat 
as  when  standing.  .  As  the  appliances  were  of 
the  best  and  the  operation  and  management 
proper  and  skillful,  the  presumption  of  negli- 
gence does  not  obtain  in  favor  of  the  passenger 
as  it  otherwise  might  have  done.  In  view  of 
the  excellent  condition  and  skillful  operation  of 
the  locomotive,  the  company  was  no  more  re- 
sponsible for  the  accident  than  if  the  cinder  had 
come  from  a  steam  thresher  operated  in  prox- 
imity to  the  railroad.  From  the  record  we 
cannot  say  that  there  was  such  proof  as  war- 
ranted a  finding  of  culpable  negligence  with  re- 
spect to  the  open  door.  For  that  reason  we 
are  of  the  opinion  that  the  motion  for  a  new 
trial  should  have  been  sustained,  and  therefore 
the  judgment  will  be  reversed  and  the  cause 
remanded  for  further  proceedings." 

In  the  case  under  consideration,  it  is  point- 
ed out  that  plaintiff  did  not  rely  upon  the 
defective  spark  arrester,  or  the  negligent 
management  of  the  train,  but  predicated  her 
case  on  the  fact  that  the  door  of  the  car  was 
left  open,  which,  it  Is  insisted,  was  not  neg- 
ligence. It  may  be  conceded  that  ordinarily 
the  fact  that  the  window  or  door  of  a  car 
Is  left  open  Is  not  evidence  of  negligence,  since 
passengers  are  In  the  habit  of  raising  and 


lowering  windows,  and  going  in  and  out  of 
doors;  but  that  rule  cannot  be  applied  to 
the  facts  of  this  case.  Here,  It  was  the  rule 
of  the  company  to  close  the  doors  of  the  cars 
when  going  through  a  tunneL  The  brakeman 
was  charged  with  notice  of  the  location  of 
the  tunnel.  It  is  a  matter  of  common  knowl- 
edge that,  If  the  door  of  a  car  without  a 
vestibule  Is  left  open,  cinders  will  probably 
enter  the  car.  Hence,  If  the  brakeman  him- 
self left  the  door  open,  just  as  the  train  was 
about  to  enter  the  tunnel,  and  this  caused 
the  cinder  to  enter  plaintiff's  eye,  it  cannct 
be  doubted  that  he  was  guilty  of  negligence 
for  which  the  company  was  liable.  That 
being  true  a  cause  of  action  was  both  pleaded 
and  proved. 

[2-4]  Over  the  objection  of  defendant,  plain- 
tiff was  permitted  to  state  that  the  specialist, 
whom  she  visited  in  Lexington,  on  being 
told  that  plaintiff  had  gotten  a  cinder  In  her 
eye,  stated  that  more  than  likely  that  was  the 
cause  of  her  trouble.  It  may  be  conceded  that 
this  evidence  was  mere  hearsay,  and  was 
not  admissible.  L.  ft  N.  R.  Co.  v.  Lynch, 
137  Ky.  696,  126  S.  W.  362.  But  we  do  not 
regard  its  admission  as  prejudicial,  since  the 
same  fact  was  shown  by  competent  testimony. 
Ohio  ft  K.  Ry.  Co.  v.  Beuris,  146  Ky.  612,  143 
S.  W.  16. 

We  do  not  regard  the  verdict  as  excessive. 

Judgment  affirmed. 


\ 


KENTUCKY  MORTG.  SECURITIES  CO.  v. 
HAMMOND. 

(Court  of  Appeals  of  Kentucky.    Feb.  27, 1920.) 

X.  Pleading  «=»67— Defense  that  ihwvid- 

UAL  DOING  BUSINESS  UN  DEB  ASSUMED  HAKE 
HAD  FAILED  TO  REGISTER  NA1CE  AS  REQUIRED 
IB  AFFIRMATIVE. 

While  Ky.  St  {  199b,  declares  that  no  per- 
son shall  carry  on  or  transact  business  under 
an  assumed  name  unless  he  shall  register  the 
name  in  the  office  of  the  clerk  of  the  county, 
etc.,  it  is  not  necessary  for  a  person  doing  busi- 
ness under  an  assumed  name  to  aver  in  his  pe- 
tition that  he  has  complied  with  the  statute; 
the  failure  to  comply  being  a  defensive  plea 
which  defendant  may  or  may  not  rely  on. 

2.  Brokers  «=»82(1)— Complaint  seeking  to 

recover  commissions  fob  8e0urino  loaff 

sufficient  to  state  cause  of  action. 

In  an  action  by  a  broker  engaged  to  secure 

a  loan  to  recover  commission,   the  complaint, 

though  not  alleging  in  terms  that  the  broker 

was  ready,   willing,   and   able   to   furnish  the 

loan,  held  sufficient  to  state  a  cause  of  action. 

Appeal  from  Circuit  Court,  Simpson  County. 

Action  by  the  Kentucky  Mortgage  Securi- 
ties Company  against  Virgil  D.  Hammond. 
From  a  judgment  dismissing  the  petition,  gen- 
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eral  demurrer  having  been  sustained,  plain- 
tiff appeals.  Reversed,  with  directions  to 
overrule  demurrer. 

P.  B.  Dixon  and  A.  M.  Chaney,  both  of 
Bowling  Green,  for  appellant 
■    John  S.  Milliken  and  Clarance  Evans,  both 
of  Franklin,  and  J.  R.  Mallory,  of  Elkton, 
for  appellee. 

CARROLL,  C.  J.  Connell  R.  Maddux,  do- 
ing business  as  the  Kentucky  Mortgage  Secu- 
rities Company,  entered  into  a  written  con- 
tract with  Hammond  to  secure  for  him  a  loan 
of  $11,000  on  land  owned  by  Hammond.  It 
was  stipulated  In  the  contract: 

That  Hammond  should  pay  "the  said  Ken- 
tucky Mortgage  Securities  Company  $550,  or  a 
sum  equivalent  to  6  per  cent,  of  amount  pro- 
cured for  me  by  said  Kentucky  Mortgage  Securi- 
ties Company  id  consideration  of  the  work  and 
services  and  expense  necessary  in  order  for  the 
said  Kentucky  Mortgage  Securities  Company 
to  procure  said  loan  for  me.  I  hereby  agree  to 
accept  said  loan  as  applied  for  as  soon  as  same 
is  procured,  but  if  a  different  amount  is  pro- 
cured I  am  to  have  the  privilege  of  either  ac- 
cepting or  rejecting  the  loan.  I  further  agree 
to  execute  and  have  executed  a  mortgage  note 
and  other  papers  as  required  by  the  lender  or 
his  counsel,  to  take  the  money  secured,  and  to 
pay  what  is  due  hereunder.  However,  I  am 
not  to  pay  any  part  of  the  above  commission 
unless  the  loan  is  procured  for  me.  *  *  *  If 
for  any  reason  I  refuse  to  accept  a  loan  voted 
for  the  amount  applied  for,  or  if  after  accept- 
ance on  my  part  of  the  amount  voted  I  should 
refuse  to  accept  same  or  to  sign  or  to  have  sign- 
ed the  mortgage  note  and  other  papers  neces- 
sary, in  such  case  I  agree  to  pay  the  above  fee 
as  though  the  loan  had  actually  been  made  to 
me." 

The  Kentucky  Mortgage  Securities  Com- 
pany, claiming  that  It  had  secured  the  money 
for  Hammond,  and  that  he  refused  to  accept 
it,  and  also  refused  to  pay  the  stipulated 
compensation,  brought  this  suit  against  him. 

In  the  petition  it  was  averred,  among  other 
things: 

"That,  in  pursuance  with  the  terms  of  the 
contract,  he  (plaintiff)  procured  a  loan  of  $11,- 
000  from  the  Columbia  Life  Insurance  Com- 
pany to  this  defendant,  and  that,  after  pro- 
curing same,  he  was  ready  and  willing  and  is 
now  ready  and  willing  to  pay  over  to  this  de- 
fendant the  sum  of  $11,000  when  the  defend- 
ant complied  with  the  terms  of  said  contract 
•  •  •  Plaintiff  further  states  that  he  has 
procured  said  loan  of  $11,000,  and  that  the  loan 
has  been  ready  for  several  months;  that  he 
has  repeatedly  asked  said  defendant  to  execute 
the  mortgage  note  and  other  papers  and  to 
accept  said  loan,  but  that  he  has  failed  and  re- 
fused to  do  so,  and  now  falls  and  refuses  to  do 
so,  and  that  by  said  failure  and  refusal  the  de- 
fendant has  breached  his  contract."  '  . 

To  this  petition  a  general  demurrer  was 
sustained,  and  thereupon  the  plaintiff  filed 
an  amended  petition  in  which  It  was  averred 
that— 


"In  pursuance  to  the  terms  of  said  contract 
and  within  the  time  provided  therein,  to  wit, 
60  days  from  the  date  of  its  execution,  he 
procured  the  loan  for  the  defendant  and  was 
ready  and  willing  to  pay  over  or  have  paid  over 
to  him  the  said  sum  of  money,  and  so  notify  de- 
fendant, but,  as  set  out  in  his  original  petition, 
the  defendant  refused  to  accept  same  or  to  com*- 
ply  with  his  contract." 

To  this  pleading  a  general  demurrer  wur 
also  sustained,  and,  the  plaintiff  declining  to 
plead  further,  its  petition  was  dismissed,  and 
It  prosecuted  this  appeal. 

[1]  In  support  of  the  ruling  of  the  lower 
court  counsel  for  Hammond  argue  that  the 
petition  was  fatally  defective,  because  it  fail- 
ed to  allege  that  Maddux  had  registered  in  the 
county  court  clerk's  office  the  name  under 
which  he  was  doing  business,  as  required  by 
section  199b,  Ky.  Statutes. 

This  section  of  the  statutes  provides,  in  sub- 
stance, that  no  person  shall  carry  on  or  trans- 
act business  in  this  state  under  an  assumed 
name  or  under  any  name  or  style  other  than 
the  real  name  of  the  Individual  conducting 
the  business,  unless  he  shall  file  in  the  office 
of  the  clerk  of  the  county  In  which  the  busi- 
ness Is  to  be  transacted  a  certificate  setting 
forth  certain  facts  specified  In  the  statute. 
It  further  provides  a  penalty  for  its  violation. 

We  do  not  think,  however,  that  it  Is  neces- 
sary for  a  party  doing  business  under  an  as- 
sumed name,  as  Maddux  was,  to  aver  in  his 
petition  that  he  has  complied  with  the  stat- 
ute. His  failure  to  comply  with  it  Is  a  de- 
fensive plea,  which  the  defendant  may  or 
may  not  rely  on  as  he  pleases. 

[2]  The  other  ground  upon  which  it  Is 
sought  to  sustain  the  lower  court  is  that  the 
petition  failed  to  state  that  the  Securities 
Company  was  able  to  furnish  the  loan  to 
Hammond. 

It  Is  true  that  in  a  suit  to  recover  damages 
for  the  breach  of  a  contract  like  this  the  plain- 
tiff should  aver  either  in  terms  or  in  sub- 
stance that  he  was  ready,  willing,  and  able 
to  perform  his  part  of  the  contract.  It  Is  not, 
however,  indispensable  that  he  should  in  so 
many  words  aver  that  he  was  ready,  able, 
and  willing  to  perform  his  part  of  the  con- 
tract It  will  be  sufficient  if  he  states  in 
other  words  the  facts  showing  beyond  a  doubt 
that  he  was  able,  ready,  and  willing;  and 
this,  we  think,  the  petition  did. 

It  Was  averred  that  the  Securities  Com- 
pany had  procured  the  loan  of  $11,000,  and, 
after  procuring  it,  was  ready  and  Willing  to 
pay  the  same  over  to  Hammond  when  he 
complied  with  his  part  of  the  contract  but 
this  he  failed  and  refused  to  do,  although 
frequently  so  requested. 

We  think  the  petition  stated  a  good  cause 
of  action,  and  therefore  the  Judgment  is  re- 
versed, with  directions  to  overrule  the  de- 
murrer to  the  petition  and  amended  petition. 
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CLAY  COUNTY  BOARD  OF  EDUCATION 
v.  LEWIS. 

(Court  of  Appeals  of  Kentucky.    Feb.  27, 1920.) 

Estoppel  ®=»62(5)— Negligence  of  public 
offices    permitting    default    judgment 
against  board  of  education  does  wot  es- 
top boabd  fbom  vacating,  judgment. 
A  board  of  education  was  not  estopped  by 
service  of  summons  on  the  county  superintend- 
ent, as  its  ■  chairman,  to  have  a  default  judg- 
ment vacated  where  the  chairman  negligently 
failed  to  present  the  defense  in  time,  since  nei- 
ther the  state  nor  any  of  its  governmental  agen- 
•      cies  should  be  permitted  to  suffer  any  loss  that 
must  be  borne  by  the  public  because  of  the  neg- 
ligence of  a  public  office* 

Appeal  from  Circuit  Court,  Clay  County. 

Suit  by  the  Clay  County  Board  of  Educa- 
tion against  Ella  Lewis.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Reversed, 
with  directions. 

A.  T.  W.  Manning,  of  Manchester,  for  ap- 
pellant 

Rawlings  &  Wright  and  A.  B.  Hampton,  all 
of  Manchester,  for  appellee. 

CARROLL,  O.  J.  .In  February,  1914,  Squire 
Hensley,  in  consideration  of  $25,  conveyed 
with  covenant  of  general  warranty  a  small 
piece  of  land  to  the  board  of  education  of  Clay 
county.  Shortly  after  its  purchase  the  board 
erected  a  schoolhouse  and  some  other  im- 
provements on  the  laud  and  were  using  it  for 
school  purposes  when  this  litigation  came  up. 

Some  time  after  this  conveyance  Squire 
Hensley  died,  and  it  was  discovered  that  he 
only  had  a  life  estate  in  the  land  conveyed 
to  the  board  of  education.  Upon  his  death 
this  lot  as  well  as  other  surrounding  land  in 
which  Squire  Hensley  had  a  life  estate  de- 
scended to  his  daughter,  Ella  Lewis,  in  fee. 

On  July  20,  1917,  Ella  Lewis,  brought  a 
suit  In  the  Clay  circuit  court  against  the 
board  of  education  of  Clay  county,  setting 
up  her  ownership  of  the  lot,  averring  that  it 
was  wrongfully  in  the  possession  of  the  board 
of  education,  and  that  a  school  was  being 
taught  in  the  school  building.  She  asked 
for  an  injunction  to  prevent  the  school  from 
being  taught  and  to  restrain  the  board  of 
education  from  exercising  any  authority  over 
the  lot  or  improvements  thereon.  The  sum- 
mons as  well  as  the  restraining  order1  were 
executed,  the  day  the  petition  was  filed  on 
Luther  Hatton,  who  was  at  the  time  county 
superintendent  of  schools  in  Clay  county. 

On  July  23,  1917,  Hatton  and  Ella  Lewis 
entered  into  the  following  agreement: 

"By  agreement  of  the  parties  plaintiff  and  de- 
fendants to  this  action,  the  defendants  may 
teach  school  in  the  house  in  controversy  in  this 
action  until  September  1,  1917,  at  which  time 


defendants  will  give  possession  of  said  house 
and  surrender  same  to  plaintiff." 

At  the  September  term,  1917,  a  Judgment  by 
default  went  against  the  board  of  education, 
and  Ella  Lewis  was  given  the  relief  sought 
in  her  petition.  In  January,  1918,  a  new  conn. 
ty  superintendent  having  come  into  office,  the 
board  of  education  brought  this  suit  under 
section  518  of  Civil  Code  to  vacate  the  de- 
fault judgment  and  allow  it  to  make  its  de- 
fense to  the  suit  brought  by  EUa  Lewis.  It 
is  admitted  that  Ella  Lewis  was  the  owner  of 
the  lot;  but  the  board  of  education  proposed 
to  assert  the  defense  that  she  had  received 
from  her  father,  Squire  Hensley,  after  his 
death,  an  estate  of  as  much  value  as  the  lot, 
and  therefore,  under  section  2352  of  the  Ken- 
tucky Statutes,  was  barred  of  the  right  to 
recover  the  lot,  which  had  been  conveyed  by 
her  father  with  covenant  of  general  war- 
ranty. 

After  the  pleadings  had  been  made  up  and 
the  evidence  taken,  the  case  was  submitted, 
and  there  was  a  Judgment  dismissing  the 
petition. 

On  this  appeal  it  is  insisted  in  support  of 
the  judgment  that  the  board  of  education  has 
shown  no  right  to  have  the  judgment  by  de- 
fault set  aside,  and  further  that  It  was  not 
made  to  appear  that  Ella  Lewis  had  received 
any  estate  from  her  father. 

It  appears  without  contradiction  that  Hat- 
ton, the  county  superintendent,  who  by  vir- 
tue of  his  office  was  chairman  of  the  board 
of  education,  was  properly  served  wih  sum- 
mons in  the  case  of  Ella  Lewis  against  the 
board,  and  that  he  through  negligence,  indif- 
ference, or  other  cause  did  not  make  any 
defense  to  the  action,  nor  did  he  give  any 
notice  of  its  institution  or  pendency  to  the 
members  of  the  board  of  education.  It  is 
further  shown  without  dispute  that  the  mem- 
bers of  the  board  of  education  had  no  notice 
or  information  of  the  suit  until  after  the 
end  of  the  term  of  the  court  at  which  the 
judgment  was  entered.  On  these  facts  the 
first  question  to  be  considered  is:  Was  the 
board  of  education  entitled  to  have  the  judg- 
ment vacated  on  account  of  the  failure 
through  negligence  or  otherwise,  of  the  chair- 
man of  the  board  to  make  the  defense  now 
asserted  by  the  board  or  to  notify  the  board 
of  the  suit  so  that  it  could  have  made  the 
defense  that  it  would  have  made  in  that 
suit  had  it  known  of  its  pendency. 

If  the  board  of  education  occupied  the 
attitude  of  a  private  corporation,  and  Hatton 
had  been  the  proper  person  to  serve  with 
summons  for  it,  the  fact  that  no  defense  was 
made  to  the  suit  of  Ella  Lewis  would  not  be 
ground  for  setting  aside  in  this  suit  the  judg- 
ment by  default  Iriquois  Life  Ins.  Co.  v. 
Thomas,  185  Ky.  710,  215  S.  W.  818. 

We  are  not  however,  disposed  to  apply  to 
a  public  corporation — that  is,  an  agency.of  the 
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state  government — the  same  rale  that  obtains 
in  matters  like  this  with  reference  to  private 
corporations.  Neither  the  state  nor  any  of 
its  governmental  agencies  should  be  permitted 
to  suffer  any  loss  that  must  be  borne  by  the 
public  on  account  of  the  failure  of  the  public 
officer  on  whom  the  summons  is  rightfully 
served  to  make,  through  negligence  or  other 
cause,  an  available  defense  to  the  suit  or  to 
notify  some  one  who  could  and  would  have 
made  the  defense.  It  has  been  written  in 
many  cases  that  the  state  should  not  be  al- 
lowed to  suffer  loss  on  account  of  the  negli- 
gence of  its  officers  (Commonwealth  v.  Tate, 
etc.,  89  Ky.  587,  13  S.  W.  113,  12  Ky.  Law 
Hep.  1 ;  Fidelity  &  Deposit  Co.  of  Maryland 
v.  Commonwealth,  104  Ky.  579,  47  S.  W.  579, 
49  S.  W.  467,  20  Ky.  Law  Rep.  788,  1402), 
and  we  can  see  no  good  reason  why  the  prin- 
ciple should  not  be  applied  in  a  case  like  this. 

So  that,  if  the  lower  court  was  Influenced 
to  dismiss  the  suit  upon  the  ground  that  the 
board  of  education  was  estopped  by  the  ser- 
vice on  Hatton  to  have  the  judgment  vacated, 
and  we  presume  this  was  the  ground  for 
the  decision,  the  court  fell  into  error. 

We  will  not  on  this  record  undertake  to  de- 
termine the  rights  of  the  parties  under  section 
2352  of  the  Kentucky  Statutes.  This  section 
has  been  construed  in  Foreman  v.  Lloyd  et  al., 
156  Ky.  772,  162  S.  W.  83,  Ball  v.  Wasloto  & 
Black  Mountain  Railroad  Co.,  157  Ky.  166, 
162  S.  W.  810,  as  well  as  other  cases,  and  the 
lower  court  will  have  no  difficulty  in  correct- 
ly adjudging  upon  the  facts  the  rights  of  the 
parties. 

Wherefore  the  judgment  is  reversed,  with 
directions  to  set  aside  the  judgment  in  the 
case  of  Ella  Lewis  against  the  board  of  edu- 
cation and  permit  the  board  to  make  in  that 
case  its  defense. 


LANDRUM  v.  LANDRUM  et  al.     - 

(Court  of  Appeals  of  Kentucky.    Feb.  24, 1920.) 

Partition  <j=»77(3)— Exempt  property  soij> 
and     proceeds     divided     whebe    family 
bbokxn  up. 
Under  Ky.  St.  1915,  $  1403,  subsec.  5,  where 
the  home  jointly  occupied  by  widow  and  chil- 
dren of  deceased  by  a  prior  marriage  was  sold 
for  debt,  and  thereafter  no  home  was  maintain- 
ed by  the  widow  and  the  unity  of  the  family  no 
longer  existed,  and  the  property  was  such  that 
it  could  not  be  divided  in  kind,  chancellor,  in 
suit  to  settle  estate,  on  finding  ownership  in 
widow  and  children,  did  not  err  in  ordering  a 
sale  of  the  property  and  an  equal  division  of 
the  proceeds. 

Appeal  from  Circuit  Court,  Graves  County. 

Action    by    Bessie    A.    Landrum    against 
James  D.  Landrum  and  another.    Judgment 


in  favor  of  the  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

Judge  H.  C.  O'Rear,  of  Frankfort,  for  ap- 
pellant. 

•IX  O.  Park,  of  Louisville,  and  R.  B.  John- 
ston, of  Mayfleld,  for  appellees. 

CLAY,  C.  John  W.  Landrum,  a  resident  of 
Graves  county,  died  intestate  on  March  14, 
1914.  He  was  survived  by  his  widow,  Bessie 
A.  Landrum,  and  two  sons,  James  D.  lan- 
drum and  Thomas  J.  Landrum,  who  were 
children  of  a  former  marriage.  At  the  time 
of  his  death,  J.  D.  Landrum  was  18  years 
of  age  and  T.  J.  Landrum  was  15  years  of 
age.  After  John  W.  Landrum's  death,  the 
appraisers  set  aside  to  his  widow  and  the 
infant  children  personal  property  of  the  value 
of  $750.  For  a  while  the  widow  and  children 
occupied  the  home  and  used  the  property  to- 
gether. The  home  was  then  sold,  and  the 
boys  went  elsewhere  to  live.  After  that  the 
furniture  was  stored,  and  Mrs.  Landrum 
boarded  here  and  there. 

Shortly  after  her  husband's  death,  Mrs. 
Landrum,  who  had  qualified  as  administra- 
trix, brought  suit  to  settle  the  estate.  On 
April  X,  1918,  J.  D.  Landrum  and  T.  J. 
Landrum,  who  were  parties  to  the  action, 
set  up  a  claim  to  two-thirds  of  the  property 
set  apart  to  them  and  the  widow.  Pending 
the  hearing  of  the  exceptions  raising  the 
question  of  the  ownership  of  the  exempted 
property,  Mrs.  Landrum  filed  an  amended  an- 
swer, in  which  she  asked  that,  in  the  event 
the  court  should  adjudge  that  J.  D.  Landrum 
and  T.  J.  Landrum  owned  an  interest  in  the 
exempted  property,  the  property  would  be 
sold  in  Mayfleld,  to  which  place  she  .would 
return  the  property  at  once,  and  that  the 
proceeds  should  be  equally  divided.  The 
exceptions  coming  on  to  be  heard,  the  court 
held  that  Mrs.  Landrum  and  the  two  boys 
were  joint  owners  of  the  exempted  property, 
and  as  the  property  could  not  be  divided  in 
kind  Mrs.  Landrum  was  directed  to  deliver 
the  property  at  her  own  expense  to  the  mas- 
ter commissioner  of  the  court,  who  was  di- 
rected to  sell  it  and  divide  the  proceeds 
equally  between  the  widow  and  two  children. 
From  that  judgment  Mrs.  Landrum  appeals. 

In  the  recent  case  of  Eversole  v.  Eversole, 
169  Ky.  793,  185-  S.  W.  487,  L.  R.  A.  1916E, 
593,  we  called  attention  to  the  fact  that  under 
the  former  act  the  exempted  property  was 
set  apart  "to  the  widow  or  infant  child  or 
children"  (subsection  5,  §  1403,  Kentucky 
Statutes  1909),  while  under  the  present  act 
the  exempted  property  of  an  intestate  Is  set 
apart  "to  his  widow  and  children,  or,  If  no 
widow,  to  his  Infant  children  or  child  sur- 
viving him"  (subsection  5,  §  1403,  Kentucky 
Statutes  1915),  and  held  that  the  change  in 
the  statute  was  not  dne  to  oversight  or  in- 
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-advertence  on  the  part  of  the  Legislature, 
but  was  made  for  the  purpose  of  effecting  a 
change  In  the  law  itself.  That  being  true, 
we  concluded  that  the  exempted  property 
was  for  the  benefit  of  the  widow  and  infant 
children  of  the  intestate.  While  it  may  be 
true  that  the  Legislature  intended  that  the 
property  should  be  under  the  control  of  the 
widow,  and  should  be  Jointly  used  and  en- 
joyed by  her  and  the  infant  children  of  the 
intestate  so  long  as  she  maintains  a  home  to 
which  the  children  hare  access,  yet  where 
the  circumstances  are  such  that  the  unity  of 
the  family  can  no  longer  be  preserved,  the 
infant  children  should  not  be  deprived  of 
their  interest  in  the  property.  Here  the 
home,  which  was  Jointly  occupied  by  the 
widow  and  the  children,  was  sold  for  debt, 
and  slHce  then  no  home  has  been  maintained 
by  the  widow,  and  the  exempted  property, 
which  consists  principally  of  furniture,  has 
been  stored.  Since  without  fault  on  the  part 
of  the  widow  or  the  children  the  unity  of 
the  family  no  longer  exists,  and  the  Joint 
use  of  the  property  is  no  longer  possible,  and 
the  property  is  such  that  it  cannot  be  divided 
in  kind,  we  conclude  that,  under  the  peculiar 
circumstances  of  this  case,  the  chancellor  did 
not  err  in  ordering  a  sale  of  the  property 
and  an  equal  division  of  the  proceeds. 
Judgment  affirmed. 


WILKES  ▼.  KITCHEN  et  aL 

(Court  of  Appeals  of  Kentucky.    Feb.  27,  1920.) 

1.  PLEADING  «5=>286(Y)— DISCRETIONARY  POW- 
ER TO  PERMIT  AMENDMENTS  LIMITED. 

While  the  court  has  a  broad  discretion  in 
allowing  the  amendment  of  pleadings,  the 
amendment  mast  be  in  furtherance  of  justice, 
and  must  not  substantially  change  the  claim  or 
defense  under  Olv.  Code  Prac.  J  134. 

2.  Pleading  «$=»236(4)— Permitting  amend- 
ment   or   answer    after    submission    of 

CAUSE  AN  ABUSE  OF  DISCRETION. 

Permitting  an  answer  in  a  mortgage  fore- 
closure proceeding  to  be  amended  after  submis- 
sion of  the  cause  so  as  to  allege  that  an  inter- 
lineation in  a  contract  had  been  erased  and 
substantially  changing  the  original  defense,  held 
an  abuse  of  discretion,  where  there  was  no  evi- 
dence that  such  an  erasure  had  been  made. 

3.  Patment  «J=>46<1)— Creditor  mat  apply 

ON  UNSECURED  CLAIM. 

A  creditor,  holding  secured  and  unsecured 
claims,  may  apply  an  undirected  payment  on 
an  unsecured  claim. 

Appeal  from  Circuit  Court,  Lawrence 
County. 

Suit  by  John  W.  Kitchen  and  another 
against  Albert  Wilkes.  Judgment  for  plain- 
tiffs, and  defendant  appeals.     Affirmed. 


Fred  M.  Vinson,  of  Ashland,  M.  S.  Burns, 
of  Louisa,  and  W.  D.  O'Neal,  of  Catlettsburg. 
for  appellant 

John  It.  Waugh,  of  Ashland,  for  appellees. 

CLAT,  O.  On  February  17,  1911.  Albert 
Wilkes  executed  and  delivered  to  H.  N.  Fisch- 
er his  promissory  note  for  $1,000,  payable 
four  years  from  date  and  secured  by  a  mort- 
gage on  certain  land  in  Lawrence  county. 
The  note  was  then  indorsed  to  the  firm  of 
Kitchen  &  Fischer. 

On  February  24,  1911,  Wilkes  entered  into 
a  contract  with  Kitchen  &  Fischer,  by  which 
they  agreed  to  buy  at  certain  prices  all  the 
white  oak  and  chestnut  oak  ties  which  Wilkes 
delivered  to  them  at  Webbville. 

On  May  27,  1914,  Kitchen  &  Fischer  enter- 
ed into  another  contract  with  Wilkes,  by 
which  they  agreed  to  pay  certain  prices  for 
certain  kinds  of  staves  to  be  delivered  and 
inspected  on  the  yard  at  Webbville,  Ky. 

Admitting  certain  credits,  Kitchen  &  Fisch- 
er brought  suit  to  enforce  their  mortgage  lien. 
Wilkes  pleaded  that  he  had  paid  the  note 
by  the  delivery  of  ties  and  staves.    The  al- 
legations of  the  answer  were  denied  by  reply. 
After  proof  had  been  taken  and  the  case  had 
been  submitted,  defendant  tendered  an  amend- 
ed answer,  pleading,  in  substance,  that  at  the 
time  of  the  execution  of  the  contract  for  the 
purchase  of  staves  there  was  interlined  in 
the  contract  the  words  "on  the  mlllyard" 
(which  was  at  defendant's  farm),  and  that, 
by   fraud  of  plaintiffs,    these  words   were 
erased.    He  further  alleged  that  the  staves 
were  sawed  and  placed  on  the  mlllyard,  and 
plaintiffs  .were  notified  to  inspect  them,  but 
they  failed  to  do  so;   that  the  staves  were 
destroyed  by  fire;  and  that  they  would  not 
have  been  lost  had  It  not  been  for  plain- 
tiffs' failure  to  inspect  the  staves.    Over  the 
objection  of  plaintiffs,  the  court  ordered  that 
the  submission  be  set  aside,  and  permitted 
defendant  to  file1  the  amended  answer  upon 
the  condition  that  it  should  not  delay  the 
trial  of  the  case.    The  case  was  again  sub- 
mitted, and  judgment  rendered  in  favor  of 
the  plaintiffs  for  the  sum  of  $1,000,  with 
interest  from  date,  subject  to  a  credit  of 
$481.86.     It  was  further  adjudged  that  to 
secure    this    sum    plaintiffs    were    entitled 
to  a  Hen  on  the  land  covered  by  the  mort- 
gage, and  the  land  was  ordered  sold.    De- 
fendant appeals. 

The  contract  Itself,  as  well  as  the  testi- 
mony of  plaintiffs'  witnesses,  shows  that  the 
staves  were  to  be  delivered  and  inspected  at 
Webbville,  and  not  on  the  millyard  at  de- 
fendant's farm.  Defendant  testified  that 
when  the  contract  was  being  drawn,  Kitchen 
interlined  the  words,  "the  mlllyard,"  and  con- 
tends that  these  words  were  subsequently 
erased.  The  contract  is  before  us,  and  does 
not  bear  evidence  of  any  such  erasure. 
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[1, 2]  However,  defendant  contends  that, 
as  the  allegations  of  the  amended  answer 
were  not  denied,  they  should  be  taken  as 
confessed.  Without  determining  that  the 
amended  answer  presents  any  defense,  we 
think  that  the  court  should  not  have  permit- 
ted It  to  be  filed.  While  the  court  has  a 
broad  discretion  In  allowing  amended  plead- 
ings, that  discretion  Is  subject  to  the  limita- 
tion that  the  pleadings  must  be  in  further- 
ance of  Justice,  and  must  not  change  sub- 
stantially the  claim  or  defense.  Section  134, 
Civil  Code.  The  amended  answer  was  tend- 
ered after  the  proof  had  been  taken,  and 
the  cause  submitted  for  the  purpose  of  con- 
forming the  pleadings  to  the  proof.  Not  only 
did  It  fall  to  conform  to  the  proof  because 
there  was  no  evidence  that  any  interlineation 
In  the  contract  was  erased,  but  it  changed 
substantially  the  defense  Interposed  by  the 
original  answer.  Under  the  circumstances, 
it  was  an  abuse  of  discretion  to  permit  It  to 
be  filed. 

[3]  Another  contention  of  the  defendant  Is 
that  none  of  the  purchase  price  of  the  ties 
should  have  been  credited  on  defendant's 
account  for  groceries.  The  contract  did  not 
provide  that  the  purchase  price  should  be 
credited  on  the  note,  nor  did  defendant  di- 
rect that  this  be  done.  Since  it  is  the  rule 
that  a  creditor  receiving  payments  from 
his  debtor,  without  any  direction  as  to  their 
application,  may  appropriate  them  to  any 
legal  debt  .which  he  holds  against  his  debtor, 
a  creditor  holding  secured  and  unsecured 
claims  may  apply  an  undirected  payment  in 
an  unsecured  claim.  21  R  C.  L.  p.  96 ;  Cain 
v.  Vogt,  138  Iowa,  631, 116  N.  W.  786, 128  Am. 
St  Rep.  216. 

On  the  whole,  we  conclude  that  defendant 

was  allowed  all  the  credits  to  which  he  was 

justly  entitled,  and  that  the  Judgment  was 

proper. 

Judgment  affirmed. 


OWENS  v.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Feb.  27, 1920.) 

1.  Hokioide  3=9300(10)  —  Instruction  on 
self-defense  not  required. 

Where  accused  admitted  that  he  struck  a 
boy  with  a  rock  while  the'  boy  was  nine  or 
ten  steps  away,  standing  still,  because  the  boy 
called  him  a  bad  name,  and  not  because  the 
boy.  had  a  knife,  held,  accused  was  in  no  such 
danger,  real  or  apparent,  as  to  entitle  him  to  an 
instruction  on  self-defense. 

2.  Homicide  «=>268— Whether   weapon   is 
deadly  question  of  law  ob  tact. 

Where  the  weapon  is  of  snch  character  as  to 
admit  of  but  one  conclusion  in  that  respect, 
the  question  whether  or  not  it  is  deadly,  within 


the  meaning  of  the  statute,  Is  one  of  law ;  but, 
where  the  weapon  employed  is  such  that  its 
deadly  character  depends  upon  the  manner  and 
circumstances  of  its  use,  the  question  is  one 
of  fact  for  the  jury. 

S.  Criminal  law  «=»761(8)— Homicide  «=> 
268— Whether  book  was  deadlt  weapon 
was    fob    jubt;     instruction    assuming 
rock  was  deadlt  weapon  was  error. 
In   trial   for   maliciously   wounding  a   boy 
with  a  thrown  rock,  where  one  witness  stated 
the  rock  was  about  the  size  of  his  hand  and 
there  was  hearsay  evidence  that  it  weighed  a 
pound,    and   It   appeared   that,   when   accused 
threw  it,  the  boy  was  27  to  30  feet  away,  the 
question  whether  the  rock  was  a  deadly  weapon 
was  for  the  jury;    and  an  instruction  was  er- 
roneous which  referred  to  the  rock  as  a  deadly 
weapon,  thus  assuming  that  It  was  a  deadly 
weapon. 

Appeal  from  Circuit  Court,  Perry  County. 

Adam  Owens  was  convicted  of  malicious 
wounding  with  intent  to  kill,  and  appeals. 
Reversed  and  remanded. 

H.  C.  Eversole,  of  Annvllle,  for  appellant. 

Chas.  I.  Dawson,  Atty.  Gen.,  and  T.  B.  Mc- 
Gregor, Asst  Atty.  Gen,,  for  the  Common- 
wealth. 

CLAY,  C.  Adam  Owens,  who  was  convicted 
of  malicious  wounding  with  Intent  to  kill  and 
given  the  maximum  penalty,  seeks  a  reversal 
of  the  judgment 

It  appears  that  Owens  struck.  John  Spencer 
with  a  rock  and  crushed  his  skull. 

Spencer,  who  says  that  be  was  only  18 
years  of  age,  testified  as  follows: 

Early  Monday  morning  he  was  passing 
through  appellant's  yard.  The  Saturday  be- 
fore he  had  whipped  appellant's  son,  who  had 
called  him  a  bad  name.  On  reaching  appel- 
lant's home,  he  asked  appellant's  son  to  go  with 
him  after  some  horses.  The  boy  called  to  his 
mother  that  Spencer  had  whipped  him  when 
he  was  out  with  him  before.  Thereupon  Mrs. 
Owens  asked  Spencer  what  he  had  whipped  her 
son  for.  Spencer  replied  that  her  son  had  called 
him  a  bad  name.  Just  then  Owens  ran  out 
and  threw  a  rock  and  struck  him  on  the  side  of 
the  head.  He  never  had  a  weapon  of  any  kind, 
and  was  not  endeavoring  to  hurt  Owens  at  the 
time. 

Debby  Williams,  Owens'  brother-in-law, 
testified  that,  when  Spencer  came  to  the  house 
of  Adam  Owens,  all  of  the  family  were  in  bed 
except  Mrs.  Owens.  Spencer  walked  np  on 
the  porch  and  said  that  he  wanted  Mrs. 
Owens'  little  boy  to  go  with  him  after  the 
horses.  The  little  boy  said:  "No,  Mammy, 
I  don't  want  to  go.  He  whipped  me  Satur- 
day." Mrs.  Owens  said,  "When  they  are  away 
from  me  they  can  whip  yon."  Spencer  spoke 
Of  whipping  Mrs.  Owens,  whereupon  Adam 
Owens  said,  "I  don't  reckon  yon  would  come 
in  a  man's  house  and  whip  his  wife."    Spen- 
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cer  called  Adam  Owens  a  bad  name  and  said, 
"What  have  you  got  to  say  about  It?"  Adam 
Owens  Jumped  out  of  the  bed  In  his  night- 
clothes  and  went  to  the  door.  Thereupon 
Spencer  turned  and  stepped  down  the  road 
and  again  called  Owens  a  bad  name.  Owens 
then  got  a  rock  and  .threw  and  hit  the  boy. 
At  that  time  the  boy  was  not  doing  anything 
and  had  no  knife  or  gun  of  any  kind. 

Rome  Napier,  who  was  the  uncle  of  Spencer 
and  the  brother-in-law  ot  Owens,  testified 
that  he  came  to  Owens'  house  a  few  minutes 
after  the  difficulty.  He  found  a  rock  which 
they  said  was  the  one  that  hit  him.  The  rock 
had  blood  on  it,  and  the  man  that  weighed  it 
said  that  it  weighed  a  pound.  The  rock  was 
about  as  long  as  his  hand,  with  a  kind  of  lump 
on  one  side.  On  cross-examination  he  stated 
there  were  other  rocks  there,  and  he  did  not 
know  whether  the  rock  he  saw  was  the  one 
that  struck  Spencer. 

Adam  Owens  testified  as  follows: 

Spencer  came  through  the  yard  Monday  morn- 
ing with  a  bridle  on  his  shoulder.  All  the  fam- 
ily were  in  bed  except  Mrs.  Owens,  who  was 
making  a  fire  in  the  stove.  Spencer  said,  "Get 
up  Kvalee,  and  go  with  me  after  the  horse." 
The  little  boy  said :  "No,  I  ain't  going  with  him. 
He  whipped  me  Saturday  evening."  Mrs. 
Owens  said:  "Yes,  that  is  the  way  they  do  when 
they  get  you  away  from  me.  They  whip  you 
and  knock  you  any  way  they  want  to."  Spen- 
cer said,  "If  you  wa'n't  a  Q d woman, 

I  would  come  in  and  cut  your  heart  out." 
Owens  said,  "No,  you  won't  come  into  my  house 
and  treat  my  wife  that  way."  Spencer  replied, 
"Adam  Owens,  if  you  don't  hush,  I  will  come 

in  that  house  and  cut  your  Q d heart 

out."  At  the  same  time,  Spencer  called  him 
a  vile  name.  Owens  said,  "Don't  you  call  me 
that."  Owens  walked  to  the  door  and  Spencer 
opened  his  knife.  Owens  picked  up  a  rock  and 
threw  and  hit  Spencer  with  it. 

A  knife  was  exhibited  to  the  witness,  who 
stated  that  the  knife  was  the  one  that  Spencer 
had  and  his  wife  had  picked  up.  On  cross- 
examination  witness  testified  as  follows: 

"Q.  How  long  did  you  stay  there  after  you 
knocked  the  boy  down?    A.  About  ten  minutes. 

"Q.  What  did  you  hit  him  for?  A.  I  hit  him 
because  he  called  me  that  bad  name  and  had  the 
knife  in  his  hand,  coming  on  me  with  a  knife. 

"Q.  Which  one  did  you  hit  him  for?  A.  I 
hit  him  more  for  calling  me  that  bad  name. 

"Q.  How  far  away  was  he  at  the  time  you 
threw  that  rock  and  struck  that  boy?  A.  He 
was  down  below  the  house. 

"Q.  About  how  many  steps  away  from  you? 
A.  He  was  about  nine  or  ten  steps  away. 

"Q.  You  saw  the  knife?    A.  Yes. 

"Q.  You  didn't  hit  him  because  he  had  the 
knife  in  his  hand?  A.  I  hit  him  because  he 
called  me  that  bad  name. 

"The  Court :  Was  he  coming  in  the  direction 
of  you,  or  what  was  he  doing?  A.  He  was 
standing  still  when  he  called  me  that. 

"Q.  Did  he  move  any  from  where  he  first  was 
after  you  got  up  till  you  hit  him?  A.  No,  sir. 
At  the  time  I  got  up  he  was  standing  at  the 
door. 


"Q.  And  was  he  still  at  the  door  when  you 
hit  him?  A.  No,  sir;  he  had  stepped  away 
from  the  door,  moved  down  a  little  bit. 

"Q.  How  far  had  he  moved?  A.  About  three 
steps  from  the  door. 

"Q.  Where  did  you  get  the  rock?  A.  At  the 
upper  side  of  the  door. 

"Q.  And  you  was  about  nine  or  ten  steps 
away  from  him  when  you  hit  him?    A.  Yes." 

[1]  We  find  no  merit  In  the  contention  that 
the  court  erred  in  not  giving  an  Instruction 
on  self-defense.  While  Owens  first  stated 
that  he  hit  the  boy  because  he  had  called  him 
a  bad  name  and  was  coming  on  him  with  a 
knife,  he  subsequently  admitted  that  Spencer 
was  nine  or  ten  steps  away  and  was  standing 
still,  and  that  he. struck  Spencer,  not  because 
he  had  a  knife  in  his  hand,  but  because  he 
called  him  a  bad  name.  Not  only  so,  bat 
the  testimony  of  the  other  witnesses  present 
I  shows  that  the  boy  had  moved  away  from 
the  house  and  was  not  attempting  in  any 
manner  to  Injure  Owens  when  the  rock  wai 
thrown.  It  is  therefore  clear  that  Owens  was 
in  no  danger,  real  or  apparent,  and  therefore 
was  not  entitled  to  an  instruction  on  self- 
defense. 

It  is  next  Insisted  that  the  court  erred  In 
not  leaving  to  the  Jury  the  question  whether 
the  rock  with  which  the  accused  struck  the 
Spencer  boy  was  a  deadly  weapon.  The  in- 
struction complained  of  is  as  follows: 

"If  you  shall  believe  from  the  evidence  in 
this  case  beyond  a  reasonable  doubt  that  the 
defendant,  Adam  Owens,  in  Perry  County,  Ky., 
and  before  the  finding  of  the  indictment  herein, 
willfully  and  feloniously  and  of  his  malice  afore- 
thought, and  not  in  his  necessary  or  reasonably 
apparent  necessary  self-defense,  struck  sod 
wounded  John  Spencer  with  a  rock,  a  deadly 
weapon,  with  intention  to  kill  him,  from  which 
striking  and  wounding  as  aforesaid  the  said 
John  Spencer  died  not  thereby;  then  the  de- 
fendant, Adam  Owens,  is  guilty  as  charged  in 
the  indictment,  and  you  ought  to  so  find  and 
fix  his  punishment  at  confinement  in  the  state 
penitentiary  for  a  period  of  time  not  less  than 
one  year  nor  more  than  five  years  in  your  dis- 
cretion, according  to  the  proof." 

[2]  The  established  rule  on  the  subject  is 
that,  where  the  weapon  is  of  such  character 
as  to  admit  of  but  one  conclusion  in  that  re- 
spect, the  question  whether  or  not  It  is  dead- 
ly, within  the  meaning  of  the  statute,  Is  one 
of  law;  but,  where  the  weapon  employed  is 
such  that  its  deadly  character  depends  upon 
the  manner  and  circumstances  of  its  use,  the 
question  is  one  of  fact  for  the  jury.  Thus, 
in  the  case  of  Commonwealth  v.  Duncan,  91 
Ky.  595,  16  S.  W.  531,  13  Ky.  Law  Rep.  162, 
the  defendant  struck  the  prosecuting  witness 
with  a  rock  larger  than  a  man's  flst  The 
court  said: 

"Whether,-  in  this  instance,  the  rock  wai 
large  enough  to  produce  death,  and  therefore 
a  deadly  weapon,  should  have  been  left  to  tin 
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jury  and  the  court  erred  in  taking  the  question 
from  them." 

The  same  rale  was  announced  in  Crosby  v. 
Commonwealth,  115  Ky.  221,  72  S.  W.  1089, 
24  Ky.  Law  Bep.  2050,  where  the  striking 
was  done  with  a  club  and  rock,  and  in  Wood- 
son v.  Commonwealth,  21  S.  W.  584,  14  Ky. 
Law  Rep.  797,  where  an  iron  poker  was  used. 
In  Biggs  v.  Commonwealth,  33  S.  W.  413,  17 
Ky.  Law  Rep.  1015,  and  In  Smallwood  v. 
Commonwealth,  33  S.  W.  822,  17  Ky.  Law 
Rep.  1134,  the  question  whether  a  pistol  used 
in  striking  was  a  deadly  weapon  was  held 
for  the  Jury.  In  McWilliams  v.  Common- 
wealth, 35  S.  W.  538,  18  Ky.  Law  Rep.  92, 
the  prosecuting  witness  produced  several 
small  sized  stones,  and  expressed  the  belief 
that  one  of  them,  which  was  about  as  large 
as  a  man's  fist,  was  the  rock  with  which  the 
defendant  struck  him.  The  defendant  denied 
that  that  was  the  rock  and  claimed  that  he 
had  used  a  smaller  rock.  The  language  of  the 
instruction  was,  "assault,  strike  and  wound 
James  Corbin  upon  his  head,  with  rocks, 
*  •  *  deadly  weapon  or  weapons."  The  court 
held  that  the  instruction  assumed  that  the 
rocks  were  deadly  weapons,  and  that  this 
question  should  hare  been  left  to  the  Jury. 

[3]  In  the  present  case,  one  witness  stated 
that  the  rock  was  about  the  size  of  his  hand, 
and  there  was  hearsay  evidence  that  it 
weighed  a  pound.  When  the  defendant 
threw  the  rock,  Spencer  was  about  27  or  30 
feet  away.  Under  these  circumstances,  the 
question  whether  the  rock  was  a  deadly  weap- 
on was  for  the  Jury.  The  language  of  the 
instruction  is,  "struck  and  wounded  John 
Spencer  with  a  rock,  a  deadly  weapon,"  thus 
assuming,  as  in  the  case  of  McWilliams  v. 
Commonwealth,  supra,  that  the  rock  was  a 
deadly  weapon.  It  follows  that  the  instruc- 
tion was  erroneous. 

On  another  trial  the  court  will  leave  it  to 
the  Jury  to  say  whether  the  rock  was  a  dead- 
ly weapon,  and  will  instruct  the  Jury  In  ac- 
cordance with  the  rule  laid  down  in  Cosby  v. 
Commonwealth,  supra. 

Judgment  reversed,  and  cause  remanded 
for  new  trial  consistent  with  this  opinion. 


COMMONWEALTH,    by    BTARS,    Revenue 
Agent,  v.  ALFORD'S  BX'R. 

(Court  of  Appeals  of  Kentucky.    Feb.  20,  1920.) 

L  Taxation    «=»109— Bank    deposits    rot 

"ACCOUNTS"  OB  "CBBDITS"  ON  WHICH  RECOV- 
ERY  Or  BACK  TAXES  WBBB  FORBIDDEN. 

Ky.  St  Supp.  1918,  M  4019al  to  4019a4 
made  bank  deposits  a  distinct  class  of  property 
for  purpose  of  taxation  with  a  uniform  rate. 
Section  40l8al2  provided  that  no  action  to  re- 
cover  back   taxes   on   "accounts"   or  "credits" 
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shall  be  brought  if  such  property  has  been  listed 
for  year  1917.  Held,  that  though  both  acts 
were  in  pari  materia,  being  passed  pursuant  to 
amendment  to  Const,  f  171,  in  view  of  legisla- 
tion on  the  subject,  bank  deposits  were  not  "ac- 
counts" or  "credits,"  and  back  taxes  could  be 
collected  on  them. 

[lid.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Account; 
Credits.] 

2.  Statutes  <S=»225— Rule  requiring  stat- 
utes IN  PABI  MATERIA  TO  BE  CONSTBUED  TO- 
GETHEB    ONLY.    A    RULE    OF   OONSTBUOTION. 

Rule  requiring  statutes  in  pari  materia  to 
be  construed  together  is  only  a  rule  of  con- 
struction, to  be  applied  as  an  aid  in  determining 
the  meaning  of  a  doubtful  statute,  and  not  to 
be  invoked  where  language  of  statute  is  unam- 
biguous. 

3.  Taxation  e=»204(2)— Statute  exempting 

PROPERTY  FROM  RETROACTIVE  ASSESSMENT  TO 
BE  BTBICTLY  CONSTBUED. 

A  statute  exempting  property  from  retro- 
active assessment  is  in  effect  one  exempting 
property  from  taxation,  and  should  be  strictly 
construed. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

Proceedings  by  the  Commonwealth,  by  its 
Revenue  Agent,  Walter  M.  Byars,  against 
Robert  H.  Alford,  executor  of  the  estate  of 
Amelia  Alford,  to  assess  as  omitted  proper- 
ty certain  bank  deposits.  From  a  Judgment 
of  the  circuit  court  on  appeal  from  county 
court  dismissing  the  action  after  overruling 
demurrer  to  paragraph  of  answer,  Common- 
wealth, by  Byars,  appeals.  Beversed,  with 
directions  to  sustain  demurrer. 

Rowan  Hardin,  of  Louisville,  for  appellant. 
Dodd  &  £>odd  and  Wehle  &  Wehle,  all  of 
Louisville,  for  appellee. 

THOMAS,  J.  The  questions  involved  on 
this  appeal  grow  out  of  the  effort  by  the 
commonwealth  of  Kentucky,  through  its  rev- 
enue agent,  Walter  M.  Byars,  in  the  county 
court  of  Jefferson  county,  to  assess  for  taxa- 
tion for  the  years  1912  to  1916,  inclusive,  as 
omitted  property,  certain  specified  bank  de- 
posits which  Amelia  Alford,  deceased,  had 
to  her  credit  in  various  banks  of  the  city  of 
Louisville  on  the  assessing  dates  for  the 
years  mentioned,  and  which  it  is  alleged  she 
did  not  assess  with  the  proper  authority  for 
either  of  the  years.  The  appellee,  Robert  H. 
Alford,  is  the  executor  of  the  will  of  the  de- 
ceased, and  it  is  alleged  by  the  revenue  agent 
that  the  omitted  property  sought  to  be  as- 
sessed was  in  the  aggregate  of  the  fair  cash 
value  of  $11,100. 

The  first  paragraph  of  the  answer  correct- 
ed some  of  the  items  alleged  to  have  been 
omitted,  but  admitted  the  failure  to  assess 
for  taxation  for  the  years  mentioned  sub- 
stantially the  sums  alleged.    In  another  par- 
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agraph  It  was  averred  that  the  banks  which 
held  the  deposits  sought  to  be  retroactively 
assessed  had,  on  September  1,  1917,  report- 
ed them  to  the  auditor  of  public  accounts, 
and  between  that  time  and  September  21, 
1917,  they  paid  to  the  auditor  one-tenth  of 
1  per  cent,  of  the  deposits  in  full  of  all  tax- 
es due  thereon,  and  that  under  the  proviso  to 
section  4019al2,  vol.  3,  of  the  Kentucky  Stat- 
utes, 1918  Edition,  the  described  property 
was  exempt  from  retroactive  assessment.  A 
demurrer  was  filed  to  that  paragraph  and 
was  overruled,  resulting  in  a  dismissal  of 
the  proceeding  upon  a  failure  of  the  com- 
monwealth to  plead  further.  An  appeal  was 
taken  from  the  judgment  of  the  county  court 
to  the  circuit  court,  with  a  like  result,  and 
this  appeal  calls  in  question  the  propriety  of 
the  judgment  of  the  circuit  court 

The  amendment  to  section  171  of  the  Con- 
stitution permits  the  Legislature  to  classify 
property  for  purposes  of  taxation,  but  pro- 
vides that  the  taxes  shall  be  uniform  upon 
all  property  of  the  same  class.  Pursuant  to 
the  authority  therein  conferred,  the  Legisla- 
ture at  the  special  session  of  1917,  called  by 
proclamation  of  the  Governor  for  the  purpose, 
enacted  a  system  of  revalue  laws  for  the 
commonwealth,  which  consisted  of  a  number 
of  separate  and  distinct  acts  relating  to  dif- 
ferent classes  of  property.  One  of  those  acts 
was  chapter  4  of  Acts  Special  Session  1917, 
p.  27  (now  sections  4019al  to  4019&4,  Inclu- 
sive, of  the  Kentucky  Statutes).  By  the 
terms  of  that  act  deposits  in  banks  and  trust 
companies  were  made  a  distinct  and  separate 
class  of  property  for  the  purposes  of  taxa- 
tion. The  rate  was  made  uniform  and  was 
fixed  at  the  nominal  sum  of  one-tenth  of  1 
per  cent 

Another  separate  act  passed  at  the  same 
session  (being  chapter  11  of  the  1917  Special 
Session  Acts,  p.  44),  provided  for  the  assess- 
ment of  a  tax  rate  of  40  cents  upon  each 
9100  worth  of  property  mentioned  in  the  act 
but  excluded  from  local  taxation  some  of  the 
property  therein  mentioned,  among  which, 
was  "money  In  hand,  notes,  bonds,  accounts 
and  other  credits,  *  *  *  whether  secur- 
ed by  mortgage,  pledge  or  otherwise,  or  un- 
secured." 

The  first  part  of  section  6  of  this  latter  act 
(to  which  we  shall  hereafter  refer  as  chap- 
ter 11)  provides  for  the  retroactive  assess- 
ment of  any  property  thereby  required  to  be 
assessed  for  penalties,  etc.,  and  then  follows 
this  proviso  (which  Is  now  contained  in  sec- 
tion 4019al2  of  the  thhd  volume,  Kentucky 
Statutes) : 

"Provided,  further,  that  after  September  1, 
1917,  no  action  shall  be  commenced  nor  pro- 
ceeding taken  on  behalf  of  the  state  or  any 
county,  city,  town  or  taxing  district  to  assess 
for  taxation  for  any  period  prior  to  Septem- 
ber 1,  1917,  any  personal  property  described  in 
this  section  required  to  be  listed  for  taxation 
which  had  theretofore  been  omitted,  or  which 


may  be  claimed  to  have  been  omitted,  if  such 
property  has  been  so  listed  for  taxation  as  of 
September  1,  1917;  nor  shall  any  pending  ac- 
tion, prosecution  or  proceeding  be  amended  so 
as  to  include  any  such  personal  property  listed 
as  of  said  date." 

It  will  be  observed  that  the  only  property 
mentioned  in  section  6  of  chapter  11  is  "mon- 
ey in  hand,  notes,  bonds,  accounts  or  other 
cerdlts,  secured  or  unsecured,  or  shares  of 
stock  liable  to  assessment,"  and  the  only 
property  relieved  from  retroactive  assess- 
ment by  the  proviso  to  that  section,  if  the 
property  should  be  assessed  September  1, 
1917,  Is  "any  personal  property  described  In 
this  section  required  to  be  listed  for  taxa- 
tion." Bank  deposits  are  not  described  in  the 
section,  but  appellee  contends,  and  the  court 
so  held,  that  such  deposits  are  Included  in 
the  classification  of  "accounts  or  other  cred- 
its" contained  In  that  section,  and  we  are 
cited  to  the  cases  of  Krebs  v.  Blatz,  134  Ky. 
605,  121  S.  W.  436,  Pleraon  v..  Union  Bank 
4  Trust  Co.,  181  Ky.  762,  205  &  W.  906,  2 
A.  L.  R.  172,  Clason  ft  Co.  v.  New  Orleans, 
46  La.  Ann.  1,  14  South.  306,  New  Orleans 
v.  Stemple,  176  U.  S.  309,  20  Sup.  Ct  110, 
44  L.  Ed.  174,  and  Pacific  Savings  Society 
v.  San  Francisco,  133  Cal.  14,  65  Pac  16,  as 
holding  that  the  relation  between  a  bank  and 
its  depositor  Is  that  of  debtor  and  creditor, 
and  that  a  deposit  in  bank  is  intangible  prop- 
erty covered  by  both  of  the  terms  "account" 
and  "credit- 

[1,2]  It  Is  therefore  argued  that  since 
chapter  4  and  chapter  11  were  passed  at  the 
same  session  of  the  Legislature,  and  both 
related  to  the  general  subject  of  revenue  and 
taxation,  they  should  be  construed  In  pari 
materia,  and  that  so  construing  them  the 
exemption  in  the  proviso  to  section  6  of  chap- 
ter 11  should  be  held  to  apply  to  the  provi- 
sions of  chapter  4,  and  thus  prevent  the  com- 
monwealth In  this  case  from  retroactively 
assessing  the  bank  deposits  in  question. 

It  would  serve  no  useful  purpose  to  enter 
into  a  consideration  of  the  doctrine  contend- 
ed for  and  an  analysis  of  the  cases  calling 
for  its  application,  since  all  the  cases,  as  well 
as  all  the  text-books,  bold  tt  to  be  a  role 
of  construction  only,  invoked  to  enable  the 
courts  to  ascertain  the  Intention  of  the  Legis- 
lature concerning  doubtful  provisions  of  stat- 
utes. Its  general  scope,  as  well  as  the  limita- 
tions upon  its  application,  is  well  stated  In 
36  Cyc.  1150,  thus: 

"Whenever  a  Legislature  has  used  a  word  fat 
a  statute  in  one  sense  and  with  one  meaning, 
and  subsequently  uses  the  same  word  in  legis- 
lating upon  the  same  subject-matter,  it  will  be 
understood  as  using  it  in  the  same  sense,  unless 
there  be  something  in  the  context  or  the  nature 
of  things  to  indicate  that  it  intended  a  different 
meaning  thereby.  It  must  not  be  overlooked, 
however,  that  the  rule  requiring  statutes  in  pari 
materia  to  be  construed  together  is  only  a  rule 
of  construction  to  be  applied  as  an  aid  in  de- 
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termining  the  meaning  of  a  doubtful  statute, 
and  that  it  cannot  be  invoked  where  the  lan- 
guage of  a  statute  is  clear  and  unambiguous." 

Cases  from  this  court  recognizing  the  pari 
materia  rule  of  construction  relied  on  by  ap- 
pellee are  -Commonwealth  v.  Herald  Publish- 
ing Co.,  128  Ky.  424,  108*  &  W.  892,  32  Ky. 
Law  Rep.  1293,  16  Ann.  Cas.  761,  Common- 
wealth v.  International  Harvester  Co.,  131 
Ky.  551, 115  S.  W.  703,  133  Am.  St  Bep.  256, 
and  Wilson  v.  Hahn,  131  Ky.  439,  115  S.  W. 
231.  But  in  those  cases  there  were  presented 
facts,  circumstances,  and  conditions  radically 
different  from  those  which  confront  us  here, 
as  will  be  readily  seen  from  a  reading  of  the 
opinions. 

In  the  above  statement  of  the  doctrine  in  36 
Cyc.  it  will  be  seen  that  if  the  Legislature  uses 
a  word  in  a  statute  in  a  particular  sense  and 
with  a  particular  meaning,  and  subsequently 
uses  the  same  word  in  legislating  upon  "the 
same  subject-matter,"  it- will  be  presumed  to 
be  used  upon  the  last  occasion  in  the  same 
sense  that  it  was  upon  the  former.  But  can 
it  be  truthfully  said  that  in  the  instant  case 
the  Legislature,  in  enacting  chapters  4  and  11, 
was  dealing  with  "the  same  subject-matter"? 
Manifestly,  not  The  subject-matter  being 
dealt  with  in  chapter  4  was  the  taxation  of 
bank  deposits,  and  that  only;  while  chapter 
11  dealt  with  what  the  Legislature  intended 
to  and  did  classify  as  separate  and  distinct 
species  of  property  for  taxing  purposes.  In- 
deed, the  very  fact  that  a  different  rate  of 
taxation  was  placed  upon  the  two  species  of 
property  mentioned  in  the  two  chapters  is 
evidence  conclusive  that  they  were  not  con- 
sidered by  the  Legislature  as  identical  any- 
where throughout  the  entire  scheme  and 
plan  of  taxation  enacted  at  that  session. 
Moreover,  the  quotation  from  Cyc,  supra, 
permits  the  court  to  Invoke  the  rule  of  con- 
struction contended  for  only  "as  an  aid  in 
determining  the  meaning  of  a  doubtful  stat- 
ute," and  forbids  it  "where  the  language  of 
the  statute  is  clear  and  unambiguous." 
When  it  is  considered  that  bank  deposits 
are  dealt  with  by  the  Legislature,  under  the 
power  conferred  by  the  amendment  to  section 
171  of  the  Constitution,  under  a  separate  and 
distinct  act  from  that  dealing  alone  with  the 
property  mentioned  in  chapter  11,  there  can 
he  no  doubt  in  the  Judicial  mind  as  to  the 
meaning  and  Intention  of  the  Legislature  by 
the  use  of  the  terms  "accounts"  and  "credits" 
in  the  exempting  provisions  relied  on  in  this 
case,  which  meaning  is  that  the  exemption 
should  apply  only  to  the  property  "described 
in  this  section,"  and  not  to  bank  deposits. 

[3]  It  must  also  not  be  overlooked  that  a 
statute  exempting  property  from  retroactive 
assessment  is,  in  effect,  one  exempting  prop- 
erty from  taxation,  and  such  exemption  stat- 
utes should  always  be  strictly  construed.  36 
Cyc.  892;  Jones  v.  City  of  Louisville,  142 
Ky.  759,  135  S.  W.  301;  City  of  Mlddlesboro 


v.  New  South  Brewing  &  Ice  Co.,  108  Ky.  851, 
56  S.  W.  427,  21  Ky.  Law  Bep.  1782;  Kllgus 
v.  Trustees  of  Orphanage  of  the  Good  Shep- 
herd, 94  Ky.  439,  22  S.  W.  750,  15  Ky.  Law 
Rep.  318;  1  Oooley  on  Taxation,  p.  357;  and 
x".  &  M.  V.  R.  R.  Co.  v.  Thomas,  132  U.  S. 
174,  10  Sup.  Ot  68,  33  L.  Ed.  302. 

This  rule  of  strict  construction  as  applied 
to  such  exempting  statutes  Is  thus  stated  in 
the  City  of  Mlddlesboro  Case,  supra: 

"It  is  well  settled  that  exemptions  from  tax- 
ation are  regarded  in  derogation  of  common 
right  and  therefore  are  not  to  be  extended  be- 
yond the  exact  and  express  requirements  of  the 
language  used,  construed  strictissimi  Juris." 

And  in  the  Kilgns  Case  it  is  stated  that 
such  statutes  should  never  be  construed  so 
as  to  exempt  property  from  taxation  "unless 
the  language  used  dearly  and  expressly  re- 
quires it  to  be  done." 

In  addition  to  what  has  been  said  it  may 
be  added  that  the  Legislature  of  this  State 
for  a  great  number  of  years  has  recognized 
bank  deposits  as  a  species  of  property  sepa- 
rate and  distinct  from  what  is  generally  in- 
cluded by  the  terms  "accounts"  or  "credits." 

The  assessment  schedule  found  in  section 
4058  of  the  Kentucky  Statutes  has  been  a 
part  of  the  revenue  statutes  of  this  state  for 
more  than  30  years,  and  in  it  the  property 
owner  is  required,  under  items  2  and  3,  to 
list  notes  secured  and  unsecured;  under  item 
4  he  is  required  to  list  accounts;  under  item 
6  to  list  cash  on  band;  and  under  Item  6 
"cash  on  deposit  In  bank" ;  under  items  7  and 
8  "cosh  on  deposit  with  other  corporations 
and  individuals";  and  under  item  9.  he  Is 
required  to  list  "all  other  credits  or  money 
at  interest";  thus  showing  that  the  mean- 
ing of  the  terms  "accounts,"  "credits,"  "cash 
on  hand,"  and  "cash  on  deposit  in  bank" 
have  never  been  considered  by  the  Legisla- 
ture as  identical,  but  they  have  always  been 
treated  as  referring  to  separate  and  distinct 
classes  of  property. 

The  above  Interpretation  of  the  statute  is 
further  fortified  when  we  consider  the  pur- 
pose of  the  exemptions  found  in  the  proviso 
to  section  6  of  chapter  11.  Past  experience 
had  demonstrated  that  a  large  amount  of 
intangible  property,  consisting  of  "money  in 
hand,  notes,  accounts,  and  other  credits,"  had 
been  secreted  and  withheld  from  assessment 
by  the  owner,  and  to  induce  him  to  bring  that 
character  of  property  to  the  light  and  assess 
it  for  taxation  he  was  offered  the  exemption 
therein  provided.  Not  so  with  bank  deposits, 
which  could,  most  likely,  be  discovered  by 
the  diligent  assessing  officer. 

For  the  reasons  discussed,  and  others 
which  might  be  given,  we  conclude  that  the 
court  erred  in  overruling  the  demurrer  to 
the  second  paragraph  of  the  answer;  and 
the  Judgment  is  reversed,  with  directions  to  . 
sustain  it,  and  for  proceedings  consistent 
with  this  opinion. 
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ILLINOIS  CENT.  R.  CO.  v.  PROBUS. 
(Court  of  Appeals  of  Kentucky.    Feb.  20,  1920.) 
X.  Appeal   and    ekbor   <g=>1096(3)— Opinion 

ON  FIBBT  APPEAL.  IS  LAW  OF  CASE  AS  TO  HAT- 
TERS WHICH  SHOULD  HATE   BEEN   BAISED. 

The  opinion  on  the  first  appeal  of  a  case  is 
the  law  of  the  case  as  to  all  matters  that  could 
or  should  have  been  raised. 

2.  Appeal  and  ebbob  «3=»1099(8)— Evidence 
in  bailxoad  employe's  action  fob  injtj- 
ble8  on  second  tbial  held  to  baisb  is- 
sues different  from  those  passed  upon 
in  first  appeal. 

In  an  employe's  action  against  a  railroad 
company  for  injuries  where  on  the  first  trial  a 
peremptory  instruction  for  defendant  was  re- 
versed on  appeal  on  a  holding  that  the  evidence 
was  sufficient  to  take  the  case  from  the  jury, 
and  on  a  retrial  there  was  a  verdict  for  plaintiff, 
evidence  on  such  second  trial  held  to  disclose 
different  issues  on  the  question  of  whether  or 
not  at  the  time  of  his  injuries  plaintiff  was  en- 
gaged in  intrastate  or  interstate  commerce. 

3.  Commerce  «=27(5)  —  Injured  employs 
loading  old  bails  sold  not  enoaoed  in 
interstate  commerce. 

That  a  railroad  employe  when  injured  was 
assisting  in  loading  old  rails  on  a  car  for  de- 
liver; and  shipment  because  they  had  been  sold 
is  insufficient  to  show  that  he  was  injured  while 
employed  in  interstate  commerce. 

Appeal  from  •  Circuit  Court,  Grayson 
County. 

Action  by  Cicero  Probus  against  the  Illinois 
Central  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Reversed. 

Trabue,  Doolan,  Helm  &  Helm,  of  Louis- 
ville, M.  A.  Arnold,  of  Leitchfleld,  and  h.  A. 
Faurest,  of  Elizabethtown,  for  appellant 

Haynes  Carter,  of  Elizabethtown,  for  ap- 
pellee. 

QUIN,  J.  While  employed  by  defendant 
(appellant)  on  February  22,  1918,  in  loading 
rails  on  a  freight  car  plaintiff  sustained  cer- 
tain injuries  for  which  he  sought  damages. 
At  the  conclusion  of  the  evidence  introduced 
by  plaintiff  on  the  first  trial  the  court  per- 
emptorily instructed  the  jury  to  find  for  the 
company.  An  appeal  was  taken,  and  in  re- 
versing the  lower  court  in  an  opinion  found 
In  181  Ky.  7,  203  S.  W.  862,  in  which  the 
facts  are  given  more  In  detail,  we  held  the 
evidence  sufficient  to  take  the  case  to  the 
jury.  Upon  a  retrial  there  was  a  verdict  In 
plaintiff's  favor,  and  defendant  has  appealed. 

[1]  The  opinion  on  the  first  appeal  is  the 
law  of  the  case  as  to  all  matters  that  could 
or  should  have  been  raised;  i.  e.,  to  the  er- 
rors mentioned  in  the  opinion,  to  those  relied 
upon  but  not  noted  therein,  and  to  the  errors 
appearing  in  the  first  record  that  might  have 
been,  but  were  not,  relied  upon.  Consolidat- 
ed Coal  Co.  v.  Spradlln,  184  Ky.  209,  211  S. 


W.  735,  and  cases  therein  cited.  Therefore, 
If  the  evidence  on  the  second  trial  had  been 
the  same  as  on  the  first  trial,  no  other  errors 
appearing,  an  affirmance  would  be  ordered, 
but  an  examination  of  the  record  convinces 
us  the  evidence  is  not  the  same.  In  the  for- 
mer opinion  the  court  said  the  evidence  was 
not  altogether  satisfactory  as  to  whether  at 
the  time  of  his  Injury  plaintiff  was  engaged 
in  intrastate  or  Interstate  commerce,  but  suffi- 
cient, however,  to  submit  that  question  to  the 
jury  under  proper  Instructions. 

[2]  The  opinion  begins  with  the  statement 
that  plaintiff  was  engaged  as  one  of  a  crew 
of  men  handling  steel  which  was  being  load- 
ed and  unloaded  upon  and  along  the  com- 
pany's main  tracks  in  Hardin  county.  This 
statement  was  evidently  based  upon  an  an- 
swer to  question  propounded  to  plaintiff 
wherein  he  said: 

"A.  Yes,  sir;  they  put  them  in  the  main 
track,  that  is  what  they  said  they  did  in  places 
where  they  needed  them ;  we  unloaded  several" 

This  information  came  from  the  section 
foreman.  If  at  the  time  of  his  injury,  plain- 
tiff was  handling  rails  that  were  later  used 
on  the  main  line  of  the  company,  an  inter- 
state carrier,  the  issue  was  one  cognizable 
under  the  federal  act,  and  this  evidence  made 
out  a  case  for  the  jury. 

Plaintiff  was  first  employed  by  the  company 
on  FeDruary  21st,  the  day  preceding  the  ac- 
cident, on  which  day  it  is  testified  the  crew 
of  which  he  was  a  member  was  engaged  for 
practically  the  entire  day  in  loading  and  un- 
loading rails  along  the  company's  right  of 
way.  On  the  following  day,  plaintiff  says 
they  unloaded  certain  rails  before  reaching 
Dugans,  the  station  at  which  the  rails  were 
stacked,  during  the  loading  of  which  he  was 
Injured.  The  stacks  at  Dugans  contained  54- 
pound  rails  only,  and  the  record  is  replete 
with  statements  of  witnesses,  both  for  plain- 
tiff and  defendant,  that  rails  of  this  weight 
were  not  then  being  used  by  the  company. 
Neither  plaintiff  nor  any  other  witness,  other 
than  as  hereinafter  noted,  undertake  to  ex- 
plain what  became  of  the  rails  that  plaintiff, 
and  members  of  the  crew,  were  loading  at 
the  time  of  the  injury.  Before  reaching 
Dugans  plaintiff  testifies  that  the  foreman, 
in  referring  to  certain  rails  then  on  hand, 
said: 

"Throw  them  off ;  I'm  going  to  use  every  one 
of  them  here  on  the  Hodgenville  branch." 

The  foreman  denies  making  any  such  state- 
ment, but  be  this  as  It  may,  the  reference,  if 
made,  could  only  have  been  directed  to  the 
rails  unloaded  the  morning  of  the  accident 
and  before  they  reached  Dugans.  According 
to  defendant's  witnesses,  and  to  several  of 
those  introduced  by  plaintiff,  no  54-pound 
rails  were  ever  thereafter  used  on  the  Hodg- 
enville branch,  or  on  any  other  portion  of  the 
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company's  main  line,  or  sidings;  the  lighter 
rails  were  being  replaced  with  much  heavier 
ones.  While  plaintiff  testified  that  the  stack 
upon  which  he  was  working  at  Dugans  con- 
tained rails  of  various  weights  and  lengths, 
be  nowhere  says  these  rails  were  subsequent- 
ly used  by  the  company;  nor  does  he  testify 
that  the  foreman  said  he  was  going  to  use 
any  of  these  rails  on  the  Hodgenville  branch. 

The  testimony  on  the  two  trials  Is  substan- 
tially the  same.  However,  it  was  not  made 
clear  on  the  first  trial  to  What  rails  the 
foreman  referred  when  he  spoke  of  their  fu- 
ture use.  But  all  doubt  on  this  point  was 
removed  on  the  second  trial,  since  plaintiff 
himself,  as  well  as  other  witnesses,  made  it 
plain  that  this  remark,  if  made,  could  only 
have  referred  to  the  heavier  rails  handled  on 
tbe  21st,  or  on  the  22d,  and  before  the  train 
reached  Dugans.  It  matters  not  to  what  use 
those  rails  were  put,  plaintiff  was  not  In- 
jured while  handling  them,  our  inquiry  is  di- 
rected to  the  rails  at  Dugans,  and  the  com- 
pany's supervisor  Is  the  only  one  who  under- 
takes to  tell  what  became  of  these  rails.  He 
says  he  was  informed  the  company  had  sold 
them,  and  he  was  Instructed  to  deliver  them 
at  Cecilia  for  shipment,  but,  being  unable  to 
state  of  his  own  knowledge  to  whom  they 
had  been  sold,  further  questioning  along  this 
line  was  not  permitted  by  the  lower  court 

As  said  in  the  former  opinion: 

"One  may  not  have  a  recovery' for  injury  un- 
der the  federal  Employers'  Liability  Act  unless 
be  was  at  the  time  of  tbe  infliction  of  tbe  injury 
engaged  in  interstate  commerce,  and  the  em- 
ployer [railroad]  was  an  interstate  common  car- 
rier." 

In  referring  to  Shanks  v.  D.,  L.  ft  W.  R 
Co.,  239  tJ.  S.  560,  36  Sup.  Ct  188,  60  L.  Ed. 
436,  L.  B  A.  1916C,  797,  and  other  cases  the 
opinion  continues: 

"The  true  test  always  is,  Is  the  work  in  ques- 
tion a  part  of  the  interstate  commerce  in  which 
tbe  carrier  is  engaged?" 

Or  as  pointedly  said  In  Chicago,  Burlington 
ft  Quincy  B.  B  Co.  v.  Harrington,  241  U.  S. 
177,  36  Sup.  Ct  517,  60  L.  Ed.  941: 

"So,  also,  as  the  question  is  with  respect  to 
the  employment  of  tbe  decedent  at  the  time  of 
the  injury,  *  *  *  it  is  not  important  wheth- 
er be  had  previously  been  engaged  in  interstate 
commerce,  or  that  it  was  contemplated  that  he 
would  be  so  engaged  after  his  immediate  duty 
had  been  performed.  That  duty  was  solely  in 
connection  with  tbe  removal  of  tbe  coal  from 
tbe  storage  tracks  to  the  coal  shed,  or  chutes, 
and  tbe  only  ground  for  invoking  tbe  federal 
act  is  that  the  coal  thus  placed  was'  to  be  used 
by  locomotives  in  interstate  hauls." 

In  that  case  it  was  sought  to  hold  the  com- 
pany liable  under  the  federal  act  because  the 
decedent,  a  member  of  a  switching  crew,  was 
engaged  at  the  time  of  his  death  in  switching 
coal  to  be  used  on  locomotives  of  all  classes, 


those  engaged  alike  In  Interstate  and  intra- 
state traffic.  The  court  held  there  was  no 
such  connection  with  Interstate  commerce  in 
taking  the  coal  to  the  coal  chutes  as  to  bring 
the  case  within  the  rule  laid  down  in  Shanks 
v.  D.,  L.  ft  W.  R.  B  Co.,  supra.  See,  also, 
Southern  Pac.  Co.  v.  Industrial  AecL  Comm. 

251  U.  S.  259,  40  Sup.  Ct.  130,  64  I*  Ed. . 

Coons  v.  L.  ft  N.  R.  R.  Co.,  185  Ky.  741,  215 
S.  W.  946,  presents  facts  quite  similar  to 
those  found  In  this  record,  and,  following  the 
former  opinion  in  this  case  (181  Ky.  7,  203  S. 
W.  862),  we  held  the  case  was  for  the  jury. 
It  was  shown  In  the  Coons  Case  that  tbe  rails 
being  handled  at  the  time  of  the  injury  were 
for  use  in  the  company's  yards  at  Hazard, 
which  yards  were  used  for  interstate  and  in- 
trastate traffic,  thus  making  a  case  under  the 
federal  law,  but  no  such  facts  are  presented 
by  the  present  record.  The  evidence  on  this 
appeal  presents  a  case  within  the  rule  laid 
down  in  L  C.  B  R.  Co.  v.  Kelly,  167  Ky.  745, 
181  S.  W.  375,  where  recovery  was  denied  an 
employe  Injured  while  loading  rails  to  be 
stored,  and  which  were  not  shown  to  have 
thereafter  been  used  in  Interstate  business, 
the  court  holding  that  in  the  performance  of 
such  services  the  employe  was  not  engaged  In 
Interstate  commerce.  We  quote  from  said 
opinion  as  follows: 

"Under  the  interpretation  given  the  federal 
statute  in  tbe  case,  supra,  it  is  manifest  that 
if  appellee  had  been  injured  while  unloading 
rails  that  were  to  be  used,  and  were  later  used, 
in  repairing  appellant's  railroad  track,  there 
could  have  been  no  doubt  of  bis  right  to  main-  ' 
tain  the  action  under  the  federal  Employers' 
Liability  Act;  but  such  was  not  the  case.  The 
rails,  by  one  of  which  he  was  injured,  had  been 
removed  from  the '  track  and  new  ones  put  in 
their  places  several  days  before  be  was  injured. 
*  *  *  In  view  of  this  situation,  we  are  un- 
able to  see  how  the  later  work  of  gathering  up 
these  old  rails  for  the  purpose  of  storing  them 
elsewhere,  or,  perhaps,  selling  them  as  scrap 
steel,  can  in  any  sense  be  considered  as  a  re- 
pairing of  the  track,  or  as  necessary  to  appel- 
lant's engaging  in  interstate  commerce.  In 
other  words,  the  evidence  fails  to  show  that 
there  was  any  duty  resting  upon  appellant  as 
a  carrier  of  interstate  commerce  to  remove  the 
rails." 

To  the  same  effect  Is  0.,  N.  O.  ft  T.  P.  Ry. 
Co.  v.  Hansford,  173  Ky.  126,  190  S.  W.  690; 
Schaeffer  v.  I.  C.  B  B  Co.,  172  Ky.  337,  189 
S.  W.  237;  I.  O.  B  R  Co.  v.  Babrens,  Adm'r, 
233  TJ.  S.  473,  34  Sup.  Ct  646,  58  L.  Ed.  1051, 
Ann.  Cas.  1914C,  163,  wherein,  after  referring 
to  section  1  of  the  federal  Employers'  Liabil- 
ity Act  of  1908  (D.  S.  Comp.  St  {  8657),  the 
court  says: 

"Giving  to  the  words  'suffering  injury  while 
he  is  employed  by  such  carrier  in  such  com- 
merce' their  natural  meaning,  as  we  think  must 
be  done,  it  is  clear  that  Congress  intended  to 
confine  its  action  to  injuries  occurring  when 
tbe  particular  service  in  which  the  employ^  is 
engaged  is  a  part  of  interstate  commerce." 
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And  as  farther  said  In  Pedersen  v.  Dela- 
ware, Lackawanna  &  Western  R.  R.  Co.,  228 
U.  S.  146,  S3  Sup.  Ct  848,  57  L.  Ed.  1125, 
Ann.  Caa  19140,  153: 

"There  can  be  no  donbt  that  a  right  of  recov- 
ery thereunder  arises  only  where  the  injury  is 
suffered  while  the  carrier  is  engaged  in  inter- 
state commerce  and  while  the  employe  is  em- 
ployed by  the  carrier  in  such  commerce." 

[3]  Satisfied,  as  we  are,  that  plaintiff  wool- 
ly failed  to  show  that  the  rails  he  was  load- 
ing at  the  time  of  his  injury  were  subse- 
quently used  or  employed  in  Interstate  com- 
merce, following  the  adjudications  of  this 
court  and  the  Supreme  Court  of  the  United 
States,  it  is  manifest  that  plaintiff  failed  to 
make  out  a  case,  and  the  court  should  have 
instructed  the  Jury  to  peremptorily  find  for 
defendant 

The  conclusions  herein  reached  renders  un- 
necessary the  discussion  of  other  points  urg- 
ed. Upon  the  next  trial,  If  the  evidence  be 
the  same,  as  on  the  present  trial,  the  court 
will  direct  a  verdict  for  defendant 

The  judgment  is  reversed  for  further  pro- 
ceedings consistent  herewith. 


CONTINENTAL,  REALTY  CO.  V.  MOWBRAY 
&  ROBINSON  CO.  et  aV 

(Court  of  Appeals  of  Kentucky.    Feb.  20, 
1920.) 

1.  Judgment  «=»743(2)— Decree  as  to  own- 
ership OF  LARD  CONCLUSIVE  BETWEEN  PAS- 
TIES AND  PBIVIES. 

A  judgment  in  an  action  concerning  the 
ownership  of  land  and  boundaries,  which  has 
not  been  modified  nor  appealed  from,  is  con- 
clusive between  the  parties  and  their  privies. 

2.  Judgment  <8=>712  —  Adjudication  as  to 
ownership  or  land  circumstance  to  be 
considered  as  against  persons  other 
than  parties  or  privies. 

A  judgment,  in  an  action  concerning  own- 
ership of  land  and  boundaries,  although  only 
binding  upon  the  parties  and  their  privies,  is 
persuasive  at  least,  and  a  circumstance  to  be 
considered,  on  the  question  of  title  in  an  ac- 
tion by  the  prevailing  party  against  a  third 
party. 

3.  Trover  and  conversion  <8=40(3) — Find- 
ing OF  OWNERSHIP  OF  LAND  IN  DEFENDANT 
ALLEGED  TO  HAVE  CONVERTED  TIMBER  TLA- 
GBANTLT  AGAINST  EVIDENCE. 

In  an  action  for  damages  for  conversion  of 
timber,  a  finding  in  favor  of  defendant  on  the 
issue  as  to  ownership  of  the  land  from  which 
the  timber  was  cut  held  flagrantly  against  the 
evidence. 

4.  Stipulations  «J=>18(1)— Binding  on  par- 
ties AS  TO  AMOUNT  OF  DAMAGES  IN  CONVER- 
SION. 

In  an  action  for  the  conversion  of  timber, 
an  agreement  of  the  parties  as  to  the  amount 


of  recovery,  should  plaintiff  prevail,  -governs 
the  amount  to  which  plaintiff  is  entitled  if  he 
recovers,  and  renders  it  unnecessary  for  the 
court  to  determine  whether  plaintiff  is  enti- 
tled to  damages  according  to  the  value  of  the 
timber  when  cut,  or  In  its  subsequent  manufac- 
tured state. 

Appeal  from  Circuit  Court,  Breathitt 
County. 

Action  by  the  Continental  Realty  Company 
against  the  Mowbray  &  Robinson  Company 
and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.  Reversed  for  further  pro- 
ceedings. 

Martin  T.  Kelly,  of  Lexington,  for  appel- 
lant 

Geo.  W.  Fleenor  and  Spencer  &  Moffett, 
all  of  Winchester,  Chester  Gourley,  of  Beat- 
tyville,  W.  L.  Kash,  of  Jackson,  and  Edw.  C. 
CRear  and  J.  O.  Jones,  both  of  Frankfort,  for 
appellees. 

QUIN,  J.  Claiming  to  be  the  owner  of 
certain  lands  in  Breathitt  county  on  the  wa- 
ters of  Smith's  branch  of  the  South  fork  of 
Quicksand  creek,  plaintiff  (appellant)  brought 
this  action  to  recover  the  possession  of  cer- 
tain lumber  alleged  to  have  been  wrongfully 
taken   therefrom  by  defendants  (appellees). 

The  tract  described  in  the  petition  is  of 
considerable  acreage,  and  contains  several 
exclusions.  Upon  said  land  and  outside  of 
the  exclusions  it  is  alleged  defendants  cot 
2,100  trees  of  various  kinds,  caused  same  to 
be  sawed  into  4,800  logs  and  converted  into 
975,000  feet  of  lumber,  board  measure. 

Separate  answers  put  in  issue  the  allega- 
tions of  the  petition,  affirmatively  alleging 
ownership  and  possession  of  a  described 
boundary,  which  it  admitted  conflicted  with 
the  land  claimed  by  plaintiff,  that  the  timber 
referred  to  was  taken  and  removed  from  the 
land  as  described  in  the  answers,  and  that 
the  nature  of  the  property  had  been  wholly 
changed  and  its  value  greatly  increased.  De- 
fendant Mowbray  &  Robinson  Company  al- 
leged the  purchase  In  good  faith  of  2,837  logs 
from  its  codefendant 

Both  parties  claim  by  record  and  posses- 
sory title.  Plaintiff  filed  an  amended  reply, 
pleading  that  the  defendants  were  privies  to 
the  defendant  in  the  suit  of  Combs  v.  Tharp, 
and  were  bound  by  the  judgment  entered 
therein,  adjudging  title  in  Combs  to  the 
identical  property  here  involved. 

Plaintiff  claims  under  patent  No.  42£03, 
issued  to  William  M.  Combs,  January  7, 1870, 
for  200  acres,  and  by  satisfactory  chain  of 
title  thereafter.  The  exclusions,  five  In  num- 
ber, are  for  50  acres  each,  and  to  the  extent 
the  Combs  boundary  laps  thereon  plaintiff 
has  no  title.    This  is  conceded. 

Defendant  claims  under  deeds  from  W.  L. 
Kash  and  Campbell  Tharp  and  others,  also 
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under  title  bond  from  John  D.  Frances  to  L 
O.  Tharp. 

In  March,  1900,  Fleming  Tharp  and  Camp- 
bell Tharp,  their  respective  wives  Joining 
therein,  for  a  recited  consideration  paid,  con- 
veyed to  William  M.  Combs  the  five  50-acre 
tracts  subject  to  exclusions,*  stating  in  said 
deed: 

"It  is  understood  that  the  said  Fleming  Tharp 
has  heretofore  acquired  all  the  right,  title  and 
interest  that  descended  from  Oliver  Tharp,  to 
him,  Joel  Tharp,  William  Tharp,  Jack  Tharp, 
and  Leander  Tharp  in  and  to  said  land,  they  be- 
ing children  and  heirs  at  law  of  the  said  Oliver 
Tharp,  who  owned  said  land  at  the  time  of  Ms 
death,  and  that  he  by  this  deed  convey  to  the 
said  Wm.  M.  Combs  all  the  right,  title  and  in- 
terest in  said  land,  the  same  being  an  undivid- 
ed four-fifths  interest  in  same." 

In  an  order  entered  March  13,  1901,  in  the 
salt  of  Fleming  Tharp  v.  Campbell  Tharp,  It 
Is  adjudged: 

"That  the  defendant,  Joel  Tharp,  Sarah 
Tharp,  Jerry  Campbell,  Armina  Campbell,  Wil- 
liam Tharp,  Jesse  Tharp,  and  Matilda  Tharp  in 
her  lifetime  signed,  acknowledged  and  delivered 
to  Fleming  Tharp,  a  deed  by  which  they,  for 
and  in  consideration  of  $264.25  paid  to  them, 
sold  and  conveyed  to  Fleming  Tharp  all  their 
right,  title,  and  interest  and  claim  in  and  to  the 
land  hereinafter  described." 

And  that  said  deed  having  been  lost,  and 
Wm.  M.  Combs,  since  its  execution  having 
purchased  Fleming  Tharp's  interest  in  said 
land,  is  entitled  to  a  conveyance  thereof,  and 
the  court's  commissioner  was  ordered  to  con- 
vey the  land  (the  five  50-acre  tracts  subject 
to  exclusion)  to  said  Combs. 

The  order  further  recited  the  execution  of 
the  deed  and  the  certification  of  same  to  the 
clerk  of  the  Breathitt  county  court  for 
record. 

Having  received,  as  he  thought,  a  convey- 
ance of  the  five  excluded  tracts  from  the 
heirs  of  Oliver  Tharp,  In  whom  the  title  to 
same  was  vested,  William  M  Combs  conveyed 
same  to  plaintiff.  Thereafter  Campbell 
Tharp,  Henry  Tharp,  by  his  next  friend,  and 
Bertha  Miller,  by  her  guardian,  Instituted 
salt  against  the  Continental  Company,  seek- 
ing a  sale  of  the  five  50-acre  tracts  and  for 
a  proper  division  of  the  proceeds.  It  was 
alleged  that  Oliver  Tharp  died  Intestate  in 
August,  1897,  the  owner  of  the  aforesaid  five 
tracts  containing,  outside  certain  exclusions, 
a  total  of  about  150  acres. 

The  petition,  after  naming  the  heirs  of  said 
decedent,  being  his  eight  children,  alleged  the 
acquisition  by  the  Continental  Company  of 
the  respective  Interests  of  six  of  the  children, 
and  as  such  it  was  a  tenant  in  common  with 
Campbell  Tharp  and  Henry  Tharp,  the  two 
other  children.  As  to  Bertha  Miller,  it  was 
alleged  the  company  was  indebted  to  her  In 
the  sum  of  $20  balance  on  the  purchase  price 
of  her  interest. 

The  Continental  Company  vigorously  de- 


fended this  suit  Under  the  final  Judgment 
Campbell  Tharp  and  Henry  Tharp  were  ad- 
Judged  each  an  undivided  one-eighth  interest 
in  the  land.  The  Continental  Company  being 
the  owner  of  the  remaining  sis-eighths,  Ber- 
tha Miller's  claim  was  dismissed,  and  a  *ale 
of  the  property  ordered.  The  property  was 
sold  and  conveyed  by  the  master  commission- 
er to  W.  D.  Kash,  and  in  said  deed  it  Is  re- 
cited: 

"Being  the  same  land  one-fourth  of  which  was 
inherited  by  the  said  Campbell  Tharp  and  Hen- 
ry Tharp  from  their  father  Oliver  Tharp,  and 
three-fourths  being  purchased  by  the  Continen- 
tal Realty  Company,  from  the  Little  Coal  & 
Coke  Company  by  deed  bearing  date  the  20th 
day  of  August,  1903,  and  recorded  in  Deed 
Book  20,  page  99,  Breathitt  county  court  clerk's 


In  the  deed  from  W.  L.  Kash  to  Ova  H 
Swango,  in  1911,  the  property  Is  referred 
to; 


"being  the  same  land  this  day  conveyed  to  the 
said  W.  L.  Kash,  by  master  commissioner  of 
the  Breathitt  circuit  court  and  recorded  in 
Deed  Book  36,  page  236,  Breathitt  county 
court  clerk's  office." 

Then  follows  this  statement: 

"The  same  land  is  differently  described  as  fol- 
lows." 

The  description  of  the  property  here  given 
in  one  tract  is  that  found  In  the  title  bond 
from  Frances  to  Tharp,  hereinafter  noted. 

The  exclusions  from  this  description  are 
the  same  as  found  In  the  commissioner's 
deed. 

In  passing,  we  might  say  that  any  attempt 
by  Kash  to  convey  more  property  than  em- 
braced In  the  commissioner's  deed  was  futile, 
unless  he  had  received  title  to  additional  land 
from  other  sources,  and  this  he  has  not 
shown.  As  we  see  it,  defendant's  title  is  in 
no  wise  strengthened,  nor  Is  the  area  of  the 
five  exclusions  enlarged  by  the  additional  de- . 
scrlption  in  the  deed  to  Swango.  Then,  too, 
an  examination  of  the  maps  filed,  by  both 
parties  shows  that  the  five  tracts  are  not  con- 
tiguous, and  therefore  could  not  be  covered 
by  a  single  description,  If  such  it  was  sought 
to  do.  As  to  any  land  outside  the  exclusions 
we  will  see  later. 

Defendants  next  claim  under  a  quitclaim 
deed  of  July,  1914,  from  Campbell  Tharp  and 
others  to  O.  H.  Swango.  The  property  in 
this  deed  accords  with  the  description  In  the 
Frances  title  bond.  The  grantees  are  all  the 
children  of  Oliver  Tharp,  except  Fleming 
Tharp  and  Tilda  Tharp.  The  latter,  then 
deceased,  was  the  mother  of  Bertha  Miller, 
hereinabove  referred  to,  the  conveyance  on 
behalf  of  Henry  Tharp  being  by  his  com- 
mittee. 

In  the  habendum  clause  of  the  deed  It  la 
provided: 

"And  it  is  further  understood  that  the  said 
first   party   only   convey   and   quitclaim   theii 
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separate  and  several  interests  in  and  to  said  | 
described  tract  of  land  and  do  not  bind  them- 
selves  to  warrant  the  title  to  same;  this  being 
the  same  land  inherited  by  said  first  parties 
from  their  father  Oliver  Tharp  who  departed 
this  life  on  the day  of 189—." 

January  6, 1897,  William  M.  Combs  brought 
suit  against  Campbell  Tharp  and  Joel  Tharp, 
alleging  that  he  was  the  owner  of  the  tract 
of  land  on  Smith's  branch  of  South  Quick- 
sand creek,  including  all  the  land  above  what 
is  known  as  the  lower  end  of  the  Oliver 
Tharp  farm,  except  the  Oliver  Tharp  farm 
embraced  In  the  five  50-acre  patents. 

It  was  further  alleged  the  defendants  were 
wrongfully  cutting  timber  outside  the  area 
of  the  five  tracts.  Damage  was  asked  for  the 
timber  taken  and  for  a  restraining  order  pre- 
venting a  repetition  of  similar  acts. 

After  denying  the  allegations  of  the  peti- 
tion, Campbell  Tharp  asserted  title  to  two 
tracts  of  land  of  86  acres  each,  which  he  pur- 
chased from  his  father  in  1888,  further  al- 
leging that  his  father,  some  20-odd  years  pre- 
viously, purchased  a  tract  of  land,  describ- 
ing it,  -and  being  the  description  of  the  250 
acres  found  in  the  Frances  title  bond,  that 
there  was  a  conflict  in  the  boundaries  as 
claimed  by  the  respective  parties,  and  that 
the  description  as  given  in  the  answer  was 
the  correct  one,  and  "Includes  more  land  than 
Is  given  in  the  description  of  said  farm  by 
plaintiff.  It  was  also  alleged  that  Oliver 
Tharp  lived  upon  said  land  and  had  posses- 
sion thereof  for  more  than  20  years,  and  that 
In  1888  he  sold  the  first  two  tracts  mentioned 
to  Campbell  Tharp,  who  took  possession  of 
same,  and  that  the  timber  was  taken  from 
the  first  tract  mentioned. 

This  case  proceeded  to  judgment,  the  court 
decreeing  that  defendants  had  failed  to  show 
adverse  possession  of  any  land  outside  the 
five  patents,  and  that  Combs  was  the  owner 
of  so  much  of  a  described  boundary  as  did 
.  not  conflict  with  the  said  five  patents.  The 
description  of  the  land  adjudged  to  Combs  Is 
almost  identical  to  that  found  in  the  grant 
from  the  commonwealth,  the  slight  discrep- 
ancy is  due,  doubtless,  to  the  copyist.  The 
surveyor  says  it  compares  exactly. 

It  might  be  well  to  note  here  that  In  Sep- 
tember, 1892,  Oliver  Tharp  and  wife  convey- 
ed to  Joel  Tharp  (50  acres  of  the  Oliver  Tharp 
farm. 

The  Frances  title  bond:  With  the  deposi- 
tion of  O.  H.  Swango  is  filed  what  purports 
to  be  a  contract  dated  February  14,  1877, 
wherein  John  D.  Frances  for  a  valuable  con- 
sideration agrees  to  convey  to  I*  O.  Tharp 
(Oliver  Tharp)  a  tract  of  250  acres,  more  or 
less,  and  which  description  is  the  same  as  the 
additional  boundary  contained  in  the  deed 
from  Eash  to  Swango.  This  bond  for  deed 
makes  no  mention  of  any  exclusions.  While 
claiming  all  the  land  described  in  the  bond, 
the  defendant  Swango  admits  there  are  cer- 
tain exclusions  therein  to  which  he  does  not 


claim  title,  for  example  the  land  owned  by 
George  Allen  and  Jesse  Tharp.  It  will  be  re- 
membered that  In  the  deed  from  several  of 
the  Tharp  heirs  to  Swango,  dated  July  20, 
1914,  the  description  is  that  of  the  Frances 
contract,  and  contains  no  exclusions. 

Not  only  did  Oliver  Tharp  in  September, 
1892,  convey  a  portion  of  his  farm  to  Joel 
Tharp,  but  in  August,  1891,  he  conveyed  to 
Campbell  Tharp  two  tracts  of  86  acres  each. 
It  is  testified  that  the  land  from  which  the 
timber  was  cut  as  involved  in  the  present  ap- 
peal is  the  same  as  that  embraced  in  the  deed 
to  Campbell  Tharp,  and  the  same  as  adjudg- 
ed to  Combs,  in  his  suit  versus  Campbell 
Tharp,  etc.  Oliver  Tharp  having  parted  with 
any  title  he  may  have  had  in  or  to  said  land 
(exclusive  of  the  five  tracts),  he  was  not  vest- 
ed with  any  interest  therein  at  the  time  of 
his  death,  and  the  attempt  of  his  heirs  to 
pass  title  to  Swango  was  nugatory. 

[1]  The  question  of  title  was  settled  by  the 
judgment  in  Combs  v.  Tharp,  adjudging  that 
Combs  was  the  owner  of  all  the  land  de- 
scribed in  his  patent,  in  so  far  as  It  did  not 
conflict  with  the  five  tracts  mentioned.  There 
has  been  no  modification  of  that  judgment. 
No  appeal  therefrom  It  is  conclusive  be- 
tween the  parties  and  their  privies.  As  said 
in  Perry  v.  Eagle  Coal  Co.,  170  Ky.  824,  186 
S.  W.  875: 

"It  is  elementary  that  a  question,  which  has 
been  judicially  determined  in  a  court  of  compe- 
tent jurisdiction,  is  conclusively  settled,  bo  far 
as  it  relates  to  the  parties  to  the  suit  or  any 
persons  in  privity  with  them,  and  it  is  an  es- 
toppel to  litigating  again  in  a  future  action  such 
question  between  the  parties  or  their  privies  hi 
any  court." 

Defendants  do  not  claim  title  through 
Combs.  A  study  of  the  record  convinces  us 
they  have  title  only  to  the  five  50-acre  tracts, 
subject  to  certain  exclusions.  Plaintiff,  it 
seems,  has  abundantly  established  Its  title 
and  the  right  of  possession  to  the  land  in- 
volved, about  75  acres,  both  by  record  title 
and  by  possession  adverse  to  defendants' 
claims. 

[2]  Neither  under  the  Frances  title  bond, 
the  deed  from  Kash  to  Swango,  nor  the  deed 
of  July  20,  1914,  from  the  several  heirs  to 
Swango,  have  defendants  shown  any  right  to 
the  land  in  controversy.  The  judgment  in 
Combs  v.  Tharp,  while  binding  only  upon  the 
parties  and  their  privies,  is  persuasive  at 
least,  a  circumstance  to  be  considered,  on  the 
question  of  title,  and  adds  strength  to  plain- 
tiffs claims.  James  Russel  (Oliver  Tharp's 
vendor)  In  the  case  of  Combs  v.  Tharp  testi- 
fied that  the  land  consisted  of  five  60-acre 
patents,  and  this  is  all  he  sold  to  Frances; 
that  he  made  Oliver  Tharp  a  deed  to  the 
land.  Hie  had  given  title  bond  to  Frances, 
and  when  Tharp  presented  this  bond  he  made 
deed  to  Tharp,  conveying  the  five  patents. 
His  recollection  is  that  Tharp  only  claimed 
to  have  bought  the  five  patents,  William  M. 
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Combs  claiming  the  land  on  the  head  of  the 
branch  at  the  time  the  deed  was  made  to 
Tharp.     He  says,  farther: 

"It  was  my  intention/  to  only  sell  what  I 
bought,  which  was  the  five  patents." 

The  deed  Itself,  dated  July  18,  1878,  after 
giving  the  beginning  corner,  says  the  convey- 
ance includes  the  five  50-acre  patents. 

The  same  witness  testified  on  the  present 
trial,  but  by  reason  of  the  infirmities  of  old 
age  it  is  manifest  his  memory  is  not  so  good 
as  when  he  gave  his  former  testimony. 

[3]  We  have  dealt  thus  at  length  with  the 
evidence  because  the  sole  question  for  our 
decision  is  the  sufficiency  of  the  proof  to  sup- 
port the  verdict.  Though  mindful  of  the  ef- 
fect to  be  given  to  a  properly  instructed  Jury, 
we  think  the  verdict  is  flagrantly  against  the 
evidence,  and  for  this  reason  a  new  trial 
must  be  ordered.  The  conclusion  reached 
renders  unnecessary  any  comment  upon  the 
instruction  given  by  the  lower  court 

Defendant  makes  the  point  that  the  motion 
for  a  new  trial  was  not  filed  in  time,  and  the 
judgment  was  Irregularly  entered,  but  these 
apparent  errors  are  thoroughly  and  satisfac- 
torily explained  in  the  supplemental  record, 
the  motion  to  file  which  was  sustained  after 
defendant's  brief  was  filed. 

Defendants'  title  to  and  possession  of  the 
five  50-acre  tracts  Is  not  disputed,  and  it  was 
only  necessary  that  plaintiff  prove  the  tim- 
ber was  cut  from  the  land  described  in  the 
Combs  patent.  This  plaintiff  has  conclusive- 
ly shown,  and  upon  a  new  trial,  the  evidence 
being  the  same,  the  court  will  so  instruct  the 
jury,  leaving  for  their  consideration  only  the 
amount  to  which  plaintiff  is  entitled  under 
the  pleadings  as  amended. 

Both  parties  claim  title  to  the  land  in  dis- 
pute by  adverse  possession.  The  evidence  for 
defendant  does  not  show  the  character  and 
extent  of  possession  necessary  to  satisfy  the 
statute.  On  the  other  hand,  plaintiff's  evi- 
dence satisfactorily  shows  possession  on  its 
part,  or  those  under  whom  it  claims,  for  a 
considerable  period  beyond  15  years,  in  addi- 
tion to  its  established  record  title. 

On  the  question  of  the  measure  of  damages 
it  Is  urged  by  plaintiff  that,  the  defendants 
being  willful  trespassers,  the  timber  was  at 
all  stages  of  the  conversion  plaintiff's  prop- 
erty, and  they  ask  a  recovery  upon  this  basis. 
In  the  second  amended  petition  it  is  alleged 
that  the  timber  at  the  time  and  place  it  was 
cut  and  removed  was  of  the  reasonable  value 
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of  $4,000;  that  the  logs  into  which  it  was 
cut  at  the  time  of  the  sale  of  Mowbray  & 
Robinson  Company  were  worth  $8,000,  and, 
supplementing  the  prayer  of  the  original  peti- 
tion, in  the  event  it  could  not  recover  for  the 
timber  in  Its  manufactured  state,  It  asked  a 
recovery  in  the  sum  of  $8,000.  The  measure 
of  damages  in  cases  similar  to  this  has  been 
the  subject  of  much  litigation  in  the  several 
states,  and  the  courts  are  not  in  accord  as  to 
the  rule  applicable  under  a  given  state  of 
case.  However,  it  would  seem  unnecessary 
for  us  to  enter  into  a  discussion  of  this  ques- 
tion because  the  parties  have  settled  it  them- 
selves, and  fixed  the  measure  of  damages 
governing  this  case.  This  suit  was  filed  July 
29,  1914.  On  October  6,  1914,  the  following 
writing  was  executed: 

"I  hereby  agree  for  the  Continental  Realty 
Company  that  the  logs  now  on  Smith's  branch, 
which  were  cut  by  O.  H.  Swango,  etc.,  may  be 
taken  under  his  contract  with  Mowbray  &  Rob- 
inson Company  may  be  hauled  by  them-  and  cut 
into  lumber.  They  to  keep*  accurate  account 
of  the  number  of  logs  and  the  measurement 
thereof,  and  they  to  hold  the  money  for  same 
until  the  suit  now  pending,  styled  Continental 
Realty  Company  v.  Mowbray  &  Robinson  Com- 
pany and  O.  H.  Swango,  pending  in  the  Breath- 
itt circuit  court,  is  terminated.  The  money 
then  to  be  paid  to  whomsoever  the  same  is 
adjudged  to.  This  October  5,  1914.  Martin  T. 
Kelly,  Agent  for  Continental  Realty  Co." 

[4]  This  agreement  renders  unnecessary 
any  comment  by  us  as  to  the  extent  of  plain- 
tiff's recovery.  The  agreement  of  the  parties 
will  be  sustained,  and  the  basis  fixed  by  them 
will  govern  the  amount  to  which  plaintiff  is 
entitled  for  all  timber  taken  from  its  prop- 
erty. 

Much  stress  is  placed  by  defendant  upon 
the  insufficiency  of  the  testimony  of  appel- 
lees' surveyor,  and  his  alleged  failure  to  defi- 
nitely locate  certain  corners  and  lines  of  the 
Combs  patent.  Much  of  their  brief  is  de- 
voted to  this  subject  No  useful  purpose  will 
be  served  by  entering  into  a  detailed  discus- 
sion of  this  testimony.  From  what  we  have 
said  before  it  is  clear  to  our  mind  the  timber 
was  cut  from  property  owned  by  plaintiff. 

Upon  a  return  of  this  case,  the  evidence  be- 
ing the  same,  the  court  will  Instruct  the  Jury 
to  find  for  plaintiff;  the  measure  of  its  rsk 
covery  being  that  fixed  in  the  aforesaid 
agreement 

Wherefore  the  judgment  is  reversed  for 
further  proceedings  consistent  herewith. 
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MUELLER  v.  NUGENT  et  aL 
(Court  of  Appeals  of  Kentucky.    Feb.  17, 1920.) 

1.  CORPORATIONS  ®=»306— OFFICER  ENTERING 
INTO  UNAUTHORIZED  CONTRACT  PERSONALLY 
LIABLE. 

An  officer  of  a  corporation  who  presumes  to 
act  for  the  company  in  the  sale  of  real  estate, 
and  who  contracts  on  behalf  of  the  company 
to  pay  commissions,  is  liable  to  the  broker  for 
the  commissions  agreed  to  be  paid  if  the  officer 
had  no  authority  to  make  such  contract  and  the 
company  declines  to  be  bound  by  the  contract; 
and  this  is  also  true  where  the  transfer  is  made 
by  the  corporation,  but  where  it  is  not  liable 
for  commissions. 

2.  Principal  and  agent  g=>155  (4)—- Agent 

PERSONALLY  RESPONSIBLE  UNDER  UNAU- 
THORIZED   CONTBACT. 

Where  a  person  not  having  in  fact  authority 
to  make  a  contract  as  agent,  yet  does  so  under 
the  bona  fide  belief  that  such  authority  is  vested 
in  him,  he  is  nevertheless  personally  responsible 
to  those  who  contract  with  him  In  ignorance  of 
his  want  of  authority. 

3.  Principal  and  agent  «=»155(4)— Agent 
bt  entering  into  contract  impliedly 
warrants  authority. 

One  who  holds  himself  out  as  agent  of  an- 
other with  power  to  enter  into  a  certain  con- 
tract impliedly  warrants  his  authority  to  so  act. 

4.  Corporations  ®=>306  —  Agent  acting 
without  authority  liable  to  bbokeb  fob 
commissions  and  attorney  fees. 

Where  a  president  of  a  corporation  held 
himself  out  as  agent  of  the  corporation  with 
power  to  sell  and  convey  certain  real  estate, 
when  he  had  no  authority  to  so  act,  and  the  cor- 
poration repudiated  the  contract,  such  corpo- 
rate officer  is  responsible  to  a  broker  who  fur- 
nished a  person  ready,  able  and  willing  to  buy, 
for  the  amount  of  the  commissions  which  by 
the  contract  with  such  corporate  officer  he  was 
to  receive,  and  also  additional  expenses  neces- 
sarily incurred  by  the  broker  in  an  action 
against  the  corporation  for  commissions,  in- 
cluding a  reasonable  attorney  fee. 

5.  Pleading  <8=>236  (4)— Courts  should  not 
allow  filing  of  amended  pleadings  at 
trial  where  allowance  would  cause  in- 
JUSTICE. 

Trial  courts  have  a  broad  discretion  in  the 
"Tnatter  of  allowing  the  filing  of  amended  plead- 
ings, and  such  pleadings  may  be  filed  at  any 
time  when  in  the  opinion  of  the  court  the  ends 
of  justice  require;  but  when  the  filing  of  such 
a  pleading,  after  the  case  is  set  for  trial  or  the 
trial  has  commenced,  will  put  the  other  party 
to  a  great  disadvantage  on  account  of  absence  of 
witnesses,  the  court  should  not  allow  such  plead- 
ings to  be  filed. 

6.  Brokers  <S=»58— Entitled  to  commission 

AGAINST  OBJECTION  THAT  CONTBACT  BE- 
TWEEN PRINCIPAL  AND  PROSPECTIVE  PUR- 
CHASES WAS  UNILATERAL. 

In  an  action  by  a  broker  against  the  presi- 
dent of  a  corporation,  who  employed  plaintiff 


without  authority,  to  recover  a  commission  for 
furnishing  one  ready,  able  and  willing  to  par- 
chase  land  from  the  corporation,  it  was  no  de- 
fense that  the  contract  or  agreement  which  was 
entered  into  between  the  prospective  purchaser 
and  the  defendant  was  unilateral  and  that  the 
prospective  purchaser  might  have  declined  to 
perform,  where  is  was  clearly  shown  that  pro- 
spective purchaser  was  anxious  to  perform  and 
would  have  done  so  except  for  the  refusal  of 
the  corporation  to  approve  the  contract,  or  to 
convey. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Fourth  Division. 

Action  by  Edward  B.  Nugent  and  others 
against  Arthur  E.  Mueller.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

Baskin  ft  Vaughn,  Humphrey,  Crawford, 
and  Mlddleton  &  Humphrey,  all  of  Louisville, 
for  appellant 

O'Doherty  ft  Yonts,  of  Louisville,  for  ap- 
pellees. 

SAMPSON,  J.  Appellant,  Arthur  EL  Muel- 
ler, is  the  president  of  the  Fifth  &  Jefferson 
Street  Realty  Company,  Incorporated,  en- 
gaged in  the  real  estate  business  in  the  city 
of  Louisville,  and  appellee  Edward  B.  Nu- 
gent Is  a  member  of  the  partnership  firm 
styled  R.  I.  Nugent  &  Co.,  also  engaged  In  buy- 
ing and  selling  real  estate  In  said  city.  The 
former  company  owned  a  block  of  real  estate 
at  the  corner  of  Fifth  and  Jefferson  street, 
which  it  desired  to  sell,  and  Nugent  entered 
Into  a  contract  with  the  president  of  the  cor- 
poration whereby  Nugent  was  to  undertake 
to  find  a  purchaser  for  the  property  and,  in 
case  a  sale  was  effected,  was  to  receive  the 
customary  commission  that  is  paid  real  es- 
tate agents  for  making  such  sales  In  Louis- 
ville. Pursuant  to  this  arrangement,  Nugent 
approached  Dr.  Irwin  Abell  and  interested 
him  In  the  property,  and  finally  obtained 
from  Dr.  Abell  a  written  proposition  to  pur- 
chase said  property,  which  proposition  was 
addressed  to  R.  L  Nugent  &  Co.,  Agents, 
Louisville,  Ky.,  and  reads  as  follows: 

"Louisville,  Ky.,  Dee.  21, 1916. 

"R,  I.  Nugent  ft  Co.,  Agents,  Louisville,  Ky.— 
Gentlemen:  For  the  property  located  on  the 
southeast  corner  of  Fifth  and  Jefferson  Sts., 
lot  to  same  being  66x210  feet  to  Green  Street, 
I  will  give  $150,000.00  payable  as  follows: 

"$42,000.00  bonds  and  bank  stock  at  the  mar- 
ket valuation  on  the  day  on  which  deed  is  trans- 
ferred, and  $3,000.00  in  cash  and  notes  to  the 
amount  of  $150,000.00  bearing  interest  at  the 
rate  of  5  per  cent,  payable  semiannually,  twenty- 
one  notes  of  $5,000.00  each,  payable  on  or  before 
the  first  days  of  April,  July,  October  and  Jan- 
uary of  each  year,  from  date  of  transfer  for 
said  property  to  me  and  to  secure  said  notes 
will  give  lien  on  the  property  with  the  usual 
sixty  days  precipitation  clause  in  the  deed. 

"Simultaneously  on  delivery  of  the  deed  the 
present  owners  of  the  property  shall  execute  a 
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ninety-nine  year  lease  on  the  above  property  on 
tike  following  terms:  $7,500.00  yearly  rental 
±V>r  the  first  ten  yean  and  $8,000.00  yearly 
rental  for  the  remainder  of  lease,  payable  in 
monthly  installments  and  in  addition  thereto  all 
'taxes  of  every  kind,  assessments,  etc,  of  ev- 
«M-y  kind,  so  that  said  rental  is  not  subject  to  a 
deduction  of  any  kind. 

"The  present  owners  of  the  land  must  agree 
.  to  erect  improvements  on  said  land  to  cost  not 
less  than  $200,000.00  in  before  ten  years  from 
date  of  lease  and  for  the  faithful  performance  of 
said  lease  the  present  owners  must  agree  to 
deposit  in   some  local   Trust  Co.     Securities 
Co  the  amount  of  160,000.00  approved  by  me, 
to  guarantee  the  fulfillment  of  said  obligation 
-with  the  condition  that  this  security  shall  be- 
long to  me  in  event  of  failure  to  improve  the 
lease  hold  as  stated.     Said  securities  shall  be 
■returned   to  you  after  the  completion   of  the 
improvements  on  the  property  leased.    The  lease 
shall   contain   the   provision  of  the  McKnight 
lease  herewith  appended. 

'Title  to  above  property  to  be  clear  of  all 
incumbrance  except  as  stated  above,  your  cli- 
ents to  deliver  to  me  the  title  insurance  now  on 
the  above  ground  without  cost  to  me. 

"Irvin  AbelL" 

When  this  proposition  was  presented  by 
Nugent  to  Mueller,  as  president  of  the  corpo-> 
ration,  Mueller,  acting  apparently  within  the 
scope  of  his  authority  as  president  of  the 
company  and  its  active  agent,  made  the  fol- 
lowing exceptions,  which  amount  to  a  coun- 
ter proposition: 

"The  above  proposition  is  accepted  with  three 
exceptions:  In  place  of  the  consideration  being 
one  hundred  and  fifty  thousand  dollars,  it  shall 
be  one  hundred  and  sixty  thousand  dollars,  the 
notes  shall  be  one  hundred  and  fifteen  thousand 
dollars  instead  of  one  hundred  and  five  thousand 
dollars  and  instead  of  seventy-five  hundred  dol- 
lars a  year  for  the  first  ten  years  and  eight 
thousand  dollars  per  year  for  eighty-nine  years, 
the  rental  shall  be  eight  thousand  dollars  a  year 
for  the  fall  term  of  ninety-nine  years.  The 
Fifth  ft  Jefferson  Street  Realty  Co.,  Incorpo- 
rated, by  Arthur  EL  Mueller,  Prest" 

* 

With  the  Indorsement  of  these  three  excep- 
tions on  the  paper,  Dr.  Abell  accepted  the 
same  and  made  the  following  Indorsement 
spon  the  paper: 

"I  accept  the  above  modifications.  December 
27,  1016.    Irvin  AbelL" 

The  Fifth  ft  Jefferson  Street  Realty  Com- 
pany, Incorporated,  for  which  Arthur  B. 
Mueller,  its  president,  presumed  to  act  in 
the  sale  of  real  property,  repudiated  the  con- 
tract and  would  not  convey  the  property,  and, 
when  sued  by  Nugent  for  his  commission  for 
making  the  trade,  defended  upon  the  ground 
that  Mueller  as  president  had  no  authority 
to  make  such  a  contract  on  behalf  of  the  cor- 
poration, that  the  board  of  directors  had  not 
conferred  such  power  upon  Mueller,  and  on 
a  trial  of  that  case  Judgment  was  entered  for 
the  corporation.  Fifth  ft  Jefferson  Street 
Realty  Company.   Thereupon  this  action  was 


commenced  by  Nugent  against  Mueller  indi- 
vidually to  recover  the  commissions,  alleging 
all  the  facts  above  set  forth,  upon  which  he 
predicated  the  liability  of  Mueller  for  the 
value  of  his  services  In  bringing  about  the 
trade.  On  the  trial  of  this  case  before  a 
Jury,  Nugent  recovered  a  verdict  for.  $3,325 
as  commissions  and  $200  for  attorney  fees 
expended  In  the  trial  of  the  first  case  brought 
to  collect  the  commissions.    Mueller  appeals. 

It  is  admitted  that  the  corporation,  Fifth 
ft  Jefferson  Street  Realty  Company,  owned 
the  property  which  Nugent  contracted  to  sell 
for  the  company's  president  to  Dr.  Abell,  and 
it  is  satisfactorily  shown  that  Dr.  Abell  was 
able,  ready,  and  willing  to  take  the  property 
at  the  price  named  In  the  contract,  but  that 
the  corporation  would  not  convey  the  prop- 
erty ;  and  further  that  Arthur  E.  Mueller,  as 
president  of  the  corporation,  had  no  power  or 
authority  to  act  for  the  corporation  in  mak- 
ing the  sale,  though  he  believed  be  had  such 
authority  and  acted  In  good  faith. 

[1]  Is  an  officer  of  a  corporation,  who  pre- 
sumes to  act  for  his  company  In  the  sale  of 
real  estate  and  who  contracts  on  behalf  of 
his  company  to  pay  commissions  on  the  sale, 
if  consummated,  liable  to  the  agent  for  the 
commissions  agreed  to  be  paid,  if  in  truth  and 
in  fact  the  officer  of  the  corporation  had  no 
authority  to  make  such  contract  on  behalf 
of  his  company  and  the  company  declines  to 
be  bound  by  the  contract  and  convey  the  prop- 
erty, is  the  question  to  be  determined  here. 
It  must  be  answered  in  the  affirmative.  And 
this  is  true  in  a  case  like  the  ones  stated 
above,  where  the  transfer  was  not  made,  as 
well  as  In  cases  where  the  transfer  is  made 
by  the  corporation,  but  where  it  was  not  lia- 
ble for  commissions. 

The  text  of  Elliott  on  Contract:,  vol.  1,  | 
464,  says: 

"A  personal  liability  attaches  to  the  agent  if 
the  agreement  is  in  excess  of  his  power  and  the 
other  party  thereto  is  led  to  believe  in  good  faith 
that  the  agent  possesses  the  requisite  authority 
to  make  a  contract,  and  this  is  generally  held 
true,  notwithstanding  the  agent  may  have  in 
good  faith  and  in  the  exercise  of  due  care,  on  the 
ground  that  -as  between  two  innocent  parties, 
the  loss  must  be  borne  by  him  who  caused  it" 

Judge  Story,  In  his  work  on  the  Law  of 
Agency,  states  the  principle  this  way : 

"Whenever  a  party  undertakes  to  do  any  act 
as  the  agent  of  another,  if  he  do  not  possess 
any  authority  from' the  principal  therefor,  or  if 
he  exceeds  the  authority  delegated  to  him,  he 
will  be  personally  responsible  therefor  to  the 
person  with  him  he  is  dealing  for  on  account 
of  his  principal.  There  can  be  no  doubt  that 
this  is,  and  ought  to  be,  the  rule  of  law  in  the 
case  of  a  fraudulent  representation  made  by  an 
agent,  that  he  has  due  authority  to  act  for  his 
principal ;  for  it  is  an  intentional  deceit  The 
same  rule  may  justly  apply  where  the  agent 
has  no  such  authority,  and  he  knows  it  and  he 
nevertheless  undertakes  to  act  for  the  principal 
although  he  intends  no  fraud.     But  another 
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case  may  be  put  -which  may  seem  to  admit  of 
some  doubt  and  that  is,  where  the  party  under- 
takes to  act  as  an  agent  for  the  principal,  bona 
fide,  believing  that  he  has  due  authority  but  in 
point  of  fact  he  has  no  authority,  and  there- 
fore he  acts  under  an  innocent  mistake.  In 
this  last  case,  however,  the  agent  is  held  by 
law  to  be  equally  as  responsible  as  he  is  in  the 
two  former  cases,  although  he  is  guilty  of  no 
intentional  fraud  or  moral  turpitude.  This 
whole  doctrine  proceeds  upon  a  plain  principle 
of  justice;  for  every  person  so  acting  for  an- 
other, by  a  natural,  if  not  a  necessary,  impli- 
cation, holds  himself  out  as  having  competent 
authority  to  do  the  act;  and  he  thereby  draws 
the  other  party  into  a  reciprocal  agreement. 
*  *  *  If  he  has  no  such  authority  and  acts 
bona  fide,  still  he  does  a  wrong  to  the  other  par- 
ty ;  and  if  that  wrong  produced  an  injury  to  the 
latter  owing  to  his  confidence  in  the  truth  of 
an  express  or  implied  assertion  of  authority  by 
the  agent,  it  is  perfectly  just  that  he  who  makes 
such  an  assertion  should  be  personally  responsi- 
ble for  the  consequence,  rather  than  that  the 
injury  should  be  borne  by  the  other  party,  who 
has  been  misled  by  it  Indeed,  it  is  a  plain 
principle  of  equity,  as  well  as  of  law,  that  where 
one  of  two  innocent  persons  must  suffer  a  loss, 
he  ought  to  bear  it  who  has  been  the  sole  means 
of  producing  it,  by  inducing  the  other1  to  place  a 
false  confidence  in  his  acts  and  to  repose  upon 
the  truth  of  his  statements." 

In  one  of  the  cases  it  was  said: 

"Even  if  wholly  innocent  of  any  wrongful 
purpose,  his  case  falls  within  the  familiar  prin- 
ciple that,  when  one  of  two  innocent  persona 
must  suffer  a  loss,  it  should  be  borne  by  him 
who  has  been  the  means  of  causing  it  by  induc- 
ing the  other  to  confide  in  the  truth  of  his 
representations." 

[2]  The  authorities  generally  agree  that 
where  a  person,  not  having  in  fact  authority 
to  make  a  contract  as  agent,  yet  does  so  un- 
der the  bona  fide  belief  that  such  authority 
is  vested  in  him,  is  nevertheless  personally 
responsible  to  those  who  contract  with  him 
in  ignorance  of  his  want  of  authority.  This 
is  declared  to  be  the  rule  in  the  case  of  Farm- 
ers' Trust  Co.  y.  Floyd,  47  Ohio  St  525,  26 
N.  E.  110,  12  I*  R.  A.  350,  21  Am.  St  Rep. 
846. 

[8, 4]  In  most  of  the  cases  the  agent  or 
officer  pretending  to  have  authority  to  act  for 
his  company  is  held  responsible  upon  the 
ground  that  he  warrants  his  authority  to  act 
for  his  principal  and  not  upon  the  theory  that 
the  contract  is  his  own,  and  this  seems  to  be 
the  soundest  and  best  rule,  though,  other 
courts  hold  him  liable  upon  the  ground  of 
fraud. 

In  this  case  Mueller,  president  of  the  com- 
pany, presumed  to  act  for  the  corporation 
without  Its  authority  so  to  do.  Nugent  in 
good  faith  believed  he  had  such  authority  be- 
cause Mueller  was  In  the  office  of  the  com- 
pany as. its  principal  agent  Mueller  himself 
says  he  believed  in  good  faith  that  he  had 
authority  to  act  for  the  company,  but  it  turn- 
ed out  that  he  did  not  have  such  authority. 


Both  these  parties  were  Innocent  of  any  in- 
tentional wrongdoing;  but  as  between  the 
two,  the  one  who  was  guilty  of  the  mistake 
which  brought  about  the  loss,  must  sustain 
the  burden.  Mueller,  in  holding  himself  out 
as  agent  of  the  corporation  with  power  to  sell 
and  convey  the  real  estate  in  question,  Im- 
pliedly warranted  his  authority  to  so  act 
and,  this  warranty  being  breached,  Mueller 
is  responsible  to  Nugent  thereon  for  the 
amount  of  the  commissions  which  by  contract 
Nugent  was  to  receive;  and  also  such  addi- 
tional expenses  necessarily  incurred  by  Nu- 
gent in  the  prosecution  of  his  claim  for  com- 
missions, and  this  Includes  a  reasonable  at- 
torney fee.  We  held  in  the  case  of  Womack 
v.  Douglas,  157  Ky.  716,  163  S.  W.  1130,  that 
one  who  makes  a  contract  placing  real  prop- 
erty in  the  hands  of  a  real  estate  broker  for 
sale  is  liable  for  the  whole  of  the  compensa- 
tion agreed  to  be  paid,  although  he  did  not 
own  the  land  he  placed  with  the  broker  or 
only  owned  an  interest  in  It  and  was  unable 
to  carry  out  bis  contract  because  he  did  not 
own  it  or  because  the  other  owners  would 
not  consent  to  the  sale.  This  rule  is  applica- 
ble to  the  facts  before  us.  Mueller  was  will- 
ing to  convey  the  property  and'  thought  he 
had  authority  to  act  for  the.  corporation,  but 
his  company  declined  to  make  the  transfer, 
although  Nugent  had  performed  his  part  of 
the  contract  as  broker  and  produced  a  pur- 
chaser, and  had  earned  his  commissions. 
While  the  company  was  not  liable  for  the 
commissions,  not  having  entered  into  any 
contract  to  pay  same,  and  Mueller,  though  its 
president,  had  no  authority  to  act  for  It 
yet  Mueller  was  liable  therefor  to  Nugent 
on  the  implied  warranty  which  is  drawn 
from  his  acts  in  making  the  contract  and 
Nugent  is  entitled  to  recover  the  same 
amount  from  Mueller  that  his  contract  nam- 
ed. Womack  v.  "Douglas,  supra ;  Rounds  v. 
Alee,  116  Iowa,  345,  89  N.  W.  1098;  Oliver 
v.  Morawetz,  97  Wis.  332,  72  N.  W.  877;  Gor- 
man v.  Hargis,  6  Okl.  360,  50  Pac.  92.  • 

Complaint  is  made  by  appellant  of  the  in- 
structions given  by  the  court  to  the  jury,  and 
especially  that  the  court  did  peremptorily 
instruct  the  jury  to  find  for  the  plaintiff;  bnj| 
after  carefully  considering  the  facts  to  which 
the  instructions  apply,  we  conclude  the  court 
did  not  commit  error. 

[5]  The  defendant  In  his  original  answer 
admitted  that  he  made  a  trade  with  Nugent 
to  pay  him  a  commission  on  the  sale  of  the 
property  mentioned  in  the  petition,  but  at 
the  time  of  the  trial  moved  to  withdraw  its 
answer  and  to  substitute  an  answer  denying 
that  it  bad  made  such  contract  At  that  time 
Dr.  Abell,  an  important  witness  for  the  plain- 
tiff, was  in  the  Army  and  his  address  was  un- 
known. The  court  after  due  consideration  of 
the  matter,  overruled  the  motion  of  the  de- 
fendant to  withdraw  the  second  paragraph  erf 
its  original  answer  as  well  as  its  motion  to 
file  the  amended  answer.    Trial  courts  hare 
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a  broad  discretion  In  the  matter  of  allowing 
the  filing  of  amended  pleadings.    Such  plead- 
ings may  be  filed  at  any  time  when  In  the 
opinion  of  the  court  the  ends  of  justice  re- 
quire ;  bat  when  the  filing  of  such  a  pleading, 
after  the  case  is  set  for  trial  or  the  trial  has 
commenced,  will  pot  the  other  party  to  a 
great  disadvantage  on  account  of  the  absence 
of  witnesses,  the  court  should  not  In  the  In- 
terest of  a  fair  deal  allow  such  pleading  to 
be    filed.     We  do  not,  therefore,  think  the 
court  abused  a  sound  discretion  in  declining 
to  allow  the  amended  answer  to  be  filed. 

Appellant  insists  that  the  contract  made 
between  Dr.  A  bell  and  the  realty  company 
was  not  enforceable,  being  unilateral ;  but  we 
find  no  merit  in  this  contention. 

[6]  As  a  matter  of  fact,  the  corporation  re- 
fused to  carry  out  the  contract  to  sell  and 
convey  the  real  property  which  its  president 
had  entered  Into  in  its  name.  Dr.  Abell  was 
willing  to  perform  his  part  of  the  contract, 
and  of  this  there  is  no  doubt  There  is  no 
merit  in  appellant's  contention  that  Dr.  Abell 
might  have  declined  to  perform  his  part  of 
the  contract  when  it  is  clearly  shown  that  he 
was  anxious  so  to  do.  Why  quibble  about 
what  might  have  happened  under  different 
circumstances,  when  the  facts  establish  the 
good  faith  of  Dr.  Abell  and  Mr.  Nugent  with 
respect  to  this  contract 

Perceiving  no  error  to  the  prejudice  of  ap- 
pellant the  judgment  is  affirmed. 
Judgment  affirmed. 


ST.   MARYS  MACH.  CO.  v.   COOK. 

(Court  of  Appeals  of  Kentucky.    Feb.  20,  1920.) 

1.  Compromise   and   settlement   <8=»15(2)— • 

Suit    pbopeblt     brought    on     original 

agreement    on    default    in    compromise 

agreement. 

Where  a  compromise  agreement  was  entered 

into,  a  pending  action  could  nevertheless  be  con' 

tinned  on  the  prior  original  contract,  where  the 

compromise  contract  contained  a  clause  to  the 

effect  that  if  it  was  not  complied  with  within 

a  certain  time  the  suit  founded  on  the  original 

contract  should  proceed  as  if  no  compromise  had 

been  made,  and  the  compromise  agreement  was 

not  complied  with  within  such  time. 

2.  Sales  <8=>440(8)-T-Evn>ENOE  admissible  to 

SHOW  BREACH  OF  WARRANTY  OF  ENGINE. 

In  an  action  for  breach  of  warranty  that 
an  engine  was  a  40  horse  power  engine,  court 
properly  admitted  testimony  showing  that  the 
engine  failed  to  operate  plaintiff's  mill,  where 
there  was  evidence  to  the  effect  that  an  engine 
of  that  power  would  be  sufficient  to  pull  all  of 
the  machinery  of  the  mill. 

8.  Sales  <8=442  (5)— Loss  of  profits  to  kill 

RECOVERABLE    ON    BREACH    OF   WARRANTY   AS 
TO  POWER  OF  ENGINE. 

Profits  which  a  millowner  could  have  real- 
ized, had  an  engine  purchased  by  him  measured 


up  to  the  requirements  of  the  contract  of  sale, 
are  recoverable  in  suit  for  breach  of  warranty ; 
such  losses  being  regarded  as  proximate  result 
of  the  breach  of  the  contract,  and  as  being  with- 
in the  reasonable  contemplation  of  the  parties 
at  the  time  of  entering  into  the  contract. 

4.  Sales  <8=»446(9) — Instruction  as  to  dam- 
ages FOB  BREACH  OF  WARRANTY  ERRONEOUS. 

In  an  action  for  damages  for  breach  of  war- 
ranty as  to  the  power  of  an  engine,  an  instruc- 
tion that  if  the  seller  breached  his  warranty  the 
jury  should  rind  for  plaintiff  "such  sum  in  dam- 
ages as  thereby  naturally  and  reasonably  follow- 
ed from  the  failure,  which  the  plaintiff  and  de- 
fendant with  their  knowledge  of  the  circum- 
stances, should  reasonably  have  anticipated,  if 
any,  of  said  mill  and  elevator  to  run  at  the  ca- 
pacity in  producing  flour  and  meal  which  it 
would  have  run  if  said  engine  had  operated 
satisfactorily,"  was  erroneous,  in  that  it  left 
a  wide  field  for  speculation  on  the  part  of  the 
jury,  and  failed  to  fix  any  criterion  •  by  which 
the  jury  could  be  guided  in  arriving  at  its  ver- 
dict 

5.  Sales  ®=»441(4)— Evidence  insufficient 
to  sustain  finding  of  damages  fob  loss 
of  profits  fbom  breach  of  wabbanty  as 
to  power  of  engine. 

In  an  action  by  a  millowner  for  damages 
for  breach  of  warranty  as  to  the  power  of  an 
engine,  a  finding  of  damages  for  loss  of  profits, 
in  that  the  engine  would  not  run  the  mill  at 
capacity,  was  not  sustained,  where  there  was 
no  evidence  that  the  mill  could  have  disposed  of 
its  excess  product  at  a  profit,  and  no  evidence 
from  which  the  jury  could  determine  with  any 
precision  the  amount  of  flour  which  the  engine 
in  its  defective  condition  would  or  could  pro- 
duce, so  as  to  ascertain  the  difference  between 
what  was  produced  and  what  might  have  been 
produced  had  the  engine  been  as  contracted  for. 

Appeal  from  Circuit  Court  Breckinridge 
County. 

Action  by  John  Cook  against  the  St  Marys 
Machine  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Reversed. 

Henry  D.  Moorman,  of  Hardinsburg,  and 
Ernest  Woodward,  of  Louisville,  for  appel- 
lant. 

John  P.  Haswell,  Jr.,  of  Louisville,  and  D. 
C.  Walls,  of  Hardinsburg,  for  appellee. 

THOMAS,  J.  Appellee  and  plaintiff  below, 
John  Cook,  was  engaged  in  the  grist  milling 
business  at  Irvington,  Ky.,  operating  under 
the  name  of  Irvington  Mill  &  Elevator,  and 
on  May  28,  1915,  he  claims  to  have  entered 
into  a  contract  with  appellant  and  defendant 
below,  St.  Marys  Machine  Company,  to  pur- 
chase from  it  one  "40-brake  horse  power  oil 
engine  of  the  H.  O.  type  St.  Marys,  to  oper- 
ate on  fuel  oil  as  fuel,  two-cylinder,  single 
acting,  four-stroke  cycle."  There  was  a 
clause  in  the  contract  saying: 

"The  engine  is  guaranteed  to  operate  satis- 
factorily on  fuel  oil  or  crude  oil  of  a  paraffin 
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base  of  reasonable  fluidity  at  ordinary  tempera- 
ture." 

The  engine  was  warranted  for  a  period  of 
12  months,  provided,  however,  it  received  the 
proper  treatment  and  was  given  the  proper 
care  and  attention  (which,  of  course,  includ- 
ed the  use  of  proper  fuel),  and  the  seller 
agreed  to  remedy  any  defects  in  material  or 
workmanship  developed  within  12  months 
after  the  shipment,  provided  it  was  given  no- 
tice thereof  and  an  opportunity  to  do  so. 
Tne  engine  was  installed  in  the  mill  about 
July  6th,  following  the  date  of  the  contract. 
The  total  price  agreed  to  be  paid  was  $1,- 
760,  and  in  accordance  with  the  terms  of  the 
contract  the  plaintiff  paid  10  per  cent  there- 
of at  the  time  of  its  execution  and  $324  when 
the  machinery  arrived,  making  a  total  pay- 
ment of  $500. 

On  September  15,  191,5,  this  suit  was 
brought  by  plaintiff  alleging  in  his  petition 
the  execution  of  the  contract,  the  warranty 
therein,  as  well  as  the  information  given  to 
defendant  at  the  time  of  the  use  intended  to 
be  made  of  the  engine,  and  that  it  had  al- 
together failed,  with  proper  use  and  care,  to 
pull  the  machinery  necessary  to  operate  the 
mill,  and  that  it  was  not  a  40  horse  power 
engine,  nor  did  it  do  the  work  for  which  It 
was  intended  and  which  defendant  represent- 
ed it  would  do,  and  that  plaintiff  had  lost 
customers  as  well  as  profits  which  he  would 
have  saved  if  the  engine  had  been  sufficient  to 
run  the  mill  to  its  capacity,  and  he  sought 
a  recovery  against  defendant  for  the  sum  of 
$2,500  damages. 

Before  filing  its  answer  the  defendant  filed 
what  It  styled  a  plea  in  abatement,  in  which 
It  relied  upon  a  contract  entered  into  be- 
tween the  parties  on  October  25,  1915,  after 
the  bringing  of  the  suit,  wherein  defendant 
agreed  to  remove  within  52  days  thereafter 
the  engine  and  to  install  another  one  in 
plaintiff's  mill  of  60  horse  power,  and  the 
contract  contained  other  stipulations  not 
necessary  to  mention. 

A  reply  to  the  plea  in  abatement  was  filed 
by  plaintiff,  in  which  he  alleged  that  in  the 
written  compromise  agreement  there  had 
been  omitted,  through  fraud  or  mistake,  a 
clause  to  the  effect  that  unless  defendant 
complied  with  its  terms  by  installing  the  60 
horse  power  engine,  therein  provided  for 
within  the  52  days  plaintiff  was  to  have  the 
right  to  continue  the  prosecution  of  his  suit, 
which  in  the  meantime  was  to  remain  upon 
the  docket.  We  find  no  denial  of  this  plea, 
in  any  form.  In  this  record.  But,  however 
that  may  be,  the  court,  upon  proof  heard, 
sustained  the  claim  of  plaintiff  as  to  the 
omitted  clause  in  the  compromise  contract, 
and  accordingly  held  that  the  abatement  plea 
could  not  prevail. 

The  answer  to  the  merits  of  the  petition 
contained  a  denial  of  its  affirmative  allega- 
tions, including  the  one  that  defendant  exe- 


cuted to  plaintiff  the  contract  for  the  sale  of 
the  40  horse  power  engine  complained  of. 
The  Issues  were  made  by  appropriate  plead- 
ings, and  upon  trial  there  was  a  verdict  for 
plaintiff  for  $1,500,  upon  which  Judgment  was 
rendered,  and  defendant's  motion  for  a  new 
trial  having  been  overruled,  it  prosecutes  this 
appeal. 

Three  grounds  for  reversal  are  relied  on 
In  brief  of  appellant's  counsel;  they  being: 
(1)  That  a  peremptory  instruction  should 
have  been  given  to  find  for  defendant;  (2) 
error  In  the  admission  of  evidence;  and  (3) 
error  in  the  instructions  given  to  the  Jury. 
The  record  contains  so  many  motions  and 
counter-motions  that  we  feel  we  can  truth- 
fully say  with  counsel  in  their  brief: 

"It  must  be  conceded  that  the  inherent  com- 
plications in  this  case  were  confused,  rather 
than  clarified,  by  the  multitude  of  motions  and 
pleas,  so  that  it  is  not  surprising  if  a  careful 
and  able  trial  judge,  like  the  one  presiding  be- 
low, erred  in  seeking  to  find  the  material  Ques- 
tion for  decision." 

But,  with  the  assistance  of  counsel  on  one 
side  only,  and  with  diligent  effort  on  our  part 
In  studying  the  record,  we  believe  that  we 
have  been  enabled  to  arrive  at  the  Justice  of 
the  matter. 

Before  considering  either  of  the  grounds 
relied  on  for  reversal,  we  feel  Justified  in 
saying  that  the  evidence  Is  abundantly  suffi- 
cient to  show  that  the  contract  is  one  duly 
entered  into  by  defendant;  but,  If  not,  there 
is  no  doubt  but  that  it  ratified  the  contract 
after  its  execution.  The  contract  on  behalf 
of  the  seller  Is  subscribed,  "the  St.  Marys 
Machine  Company,  by  T.  J.  Turley  Company, 
by  I*.  R.  Veatch,"  but  defendant  insists  that 
it  was  a  sale  of  the  engine  by  Turley  &  Co., 
through  its  agent  Veatch,  neither  of  whom 
was  authorized  to  or  did  represent  it  But, 
be  that  as  it  may,  we  find  in  the  record  a 
letter  from  defendant  written  from  its  home 
office  at  St.  Marys,  Ohio,  seven  days  after  the 
execution  of  the  contract,  and  addressed  to 
plaintiff,  in  which  it  is  said: 

"We  wish  to  thank  you  very  much  for  the  or- 
der placed  with  our  Mr.  Veatch  for  one  40  horse 
power  twin  H.  O.  engine.  *  *  •  Again 
thanking  you  for  this  business,  and  for  the  cour- 
tesies extended  Mr.  Veatch,  we  beg  to  remain,'' 
etc 

In  the  letter  is  also  an  acknowledgment  of 
the  check  for  $176,  being  10  per  cent  of  the 
amount  of  the  purchase  price  required  to  be 
paid  by  the  contract  There  are  other  let- 
ters, as  well  as  actions  and  conduct  disclosed 
by  the  records,  which  leave  no  doubt  in  our 
minds  of  the  obligation  of  the  defendant  on 
the  contract 

The  (1)  ground  urged  for  a  reversal — that 
of  the  refusal  of  the  court  to  direct  a  ver- 
dict in  favor  of  defendant — Is  insisted  upon 
because  it  is  claimed  that  the  cause  of  ac- 
tion, if  any,  which  plaintiff  had,  was  one  up- 
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on  the  compromise  contract  relied  upon  in  the 
plea  In  abatement,  and  not  one  based  on  the 
original  contract  for  the  purchase  of  the  en- 
gine, and  we  are  cited  to  the  cases  of  Albin 
Co.  v.  Firth  Carpet  Co.,  74  S.  W.  212,  24  Ky. 
Law  Rep.  2432 ;  Lanham  v.  L.  &  N.  By.  Co., 
120  Ky.  352,  86  S.  W.  680,  27  Ky.  Law  Rep. 
772,  and  to  12  Corpus  Juris,  337,  as  sustain- 
ing this  contention. 

[1]  The  authorities  referred  to  announce 
the  familiar  doctrine  that  where  matters  In 
dispute  are  compromised  they  are  merged  in 
the  compromise  agreement,  and  any  suit 
thereafter  brought  must  be  upon  the  compro- 
mise agreement.  We  are  not  disposed  to 
dispute  the  principle  of  law  contended  for, 
but  counsel  overlook  the  fact  that  there  was 
injected  into  the  compromise  contract  relied 
on  herein  a  clause  to  the  effect  that  If  it  was 
not  complied  with  within  52  days  after  en- 
tering Into  It  this  suit,  founded  on  the  orig- 
inal contract,  should  proceed  as  if  no  com- 
promise had  been  made.  Thus  by  the  very 
terms  of  the  compromise  contract  It  was  sub- 
stituted for  the  original  one  conditionally 
only,  and  the  remedy  for  its  breach  was  fur- 
nished by  its  own  terms,  which  remedy  was 
a  continued  prosecution  of  the  original  suit 
With  this  view  of  the  case  it  is  clear  that 
the  defendant  was  not  entitled  to  the  per- 
emptory instruction  contended  for,  and  the 
court  properly  overruled  the  motion  made 
therefor. 

[2]  Ground  2  relied  on — the  admission  of 
Incompetent  testimony — is  based  upon  the 
fact  that  the  court  admitted  testimony  show- 
ing that  the  engine  failed  to  operate  plain- 
tiff's mill,  while  It  Is  Insisted  that  the  only 
testimony  admissible  was  whether  the  en- 
gine was  a  40  horse  power  engine  and  wheth- 
er it  was  properly  managed.  If  it  were  con- 
ceded that  a  40  horse  power  engine  was  In- 
sufficient to  pull  the  machinery  of  plain- 
tiff's plant,  the  position  of  counsel  would  be 
unassailable;  but  there  was  evidence  to  the 
effect  that  an  engine  of  that  power  would  be 
sufficient  to  pull  all  of  the  machinery  of 
the  mill,  although  the  testimony  shows  that 
it  had  been  previously  operated  by  a  60  horse 
power  engine.  In  this  view  of  the  case,  if  the 
machinery  could  have  been  operated  by  a  40 
horse  power  engine,  and  the  particular  one 
in  controversy  failed  to  do  so,  the  com- 
plained of  testimony  was  relevant 

Under  the  (3)  ground  relied  on,  the  chief 
complaint  Is  directed  at  Instruction  No,  1 
given  by  the  court  at  the  Instance  of  plain- 
tiff  with  slight  modification.  That  instruc- 
tion, after  submitting  certain  Incorporated 
facts  authorizing  a  finding  for  plaintiff,  and 
of  which  no  complaint  is  made,  says: 

"Then  the  jury  shall  find  for  the  plaintiff  such 
sum  in  damages  as  thereby  naturally  and  rea- 
sonably followed  from  the  failure,  which  the 
plaintiff  and  defendant,  with  their  knowledge  of 
the  circumstances,  should  reasonably  have  an- 
ticipated, if  any,  of  said  mill  and  elevator  to 


ran  at  the  capacity  in  producing  flour  and  meal 
which  it  would  have  run  if  said  engine  had  op- 
erated satisfactorily,  when  so  operated,  and 
produced  40  horse  power,  not  exceeding  $2,500, 
the  sum  claimed  in  the  petition." 

[3]  The  instruction  is  criticized  because 
It  falls  to  furnish  Any  measure  of  damages 
or  to  fix  any  criterion  by  which  the  Jury 
could  be  guided  In  arriving  at  its  verdict. 
It  is  not  claimed  that  in  a  suit  for  a  breach 
of  this  character  of  contract  such  profits  as 
might  be  realized  from  the  successful  opera- 
tion of  the  purchased  machinery  are  not  re- 
coverable. On  the  contrary,  profits  which'  the 
purchaser  could  have  realized,  had  the  arti- 
cle purchased  measured  up  to  the  require- 
ments of  the  contract  are  recoverable  in  suits 
of  this  kind,  since  their  loss  Is  regarded  as  a 
proximate  result  of  the  breach  of  the  con- 
tract, and  they  are  regarded  as  being  within 
the  reasonable  contemplation  of  the  parties 
at  the  tune  .of  entering  into  the  contract 
Smith  &  Nixon  Co.  v.  Curry.  148  Ky.  166, 146 
S.  W.  434;  Fairbanks,  Morse  ft  Co.  v.  Car- 
son-Muse Lumber  Co.,  160  Ky.  346, 169  S.  W. 
731,  and  Glover  Machine  Works  v.  Cooke- 
Jellico  Coal  Co.,  173  Ky.  675,  191  S.  W.  616. 

In  the  last  case  referred  to  the  controversy 
was  over  the  sale  of  an  engine  to  operate 
coal  cars  in  hauling  coal  from  the  mine.  The 
engine  was  alleged  to  be  defective  and  not  in 
compliance  with  the  contract,  and  the  opin- 
ion, in  enumerating  the  Items  of  damage  to 
which  the  purchaser  would  be  entitled,  says : 

'If  it  [the  appellee]  suffered  loss  in  the  output 
of  coal,  and  which  was  reasonably  within  the 
contemplation  of  the  parties,  this,  too,  might  be 
taken  into  consideration.'' 

{4]  To  the  same  effect  are  the  other  cases 
referred  to,  and  If  the  court  in  this  case  had 
furnished  to  the  jury  in  the  instruction  com- 
plained of  a  proper  criterion  of  recovery, 
there  could  be  no  complaint  because  the  loss 
of  profits  to  plaintiff  by  reason  of  the  breach 
was  Included.  Instead,  however,  the  instruc- 
tion left  It  to  the  Jury  to  determine  what 
damages  were  reasonably  within  the  contem- 
plation of  the  parties,  and  allowed  It  to  re- 
turn "such  sum  in  damages  as  thereby  nat- 
urally and  reasonably  followed  from  the  fail- 
ure." Manifestly  this  left  a  wide  field  for 
speculation  on  the  part  of  the  jury,  and  sim- 
ilar instructions  have  been  condemned  In  the 
cases  of  L.,  H.  &  St  L.  R.  R.  Co.  v.  Roberts, 
144  Ky.  822,  139  S.  W.  1073;  Chicago,  St 
Louis  &  New  Orleans  Ry.  Co.  v.  Hoover,  147 
Ky.  35,  143  S.  W.  770,  and  many  others  from 
this  court  which  might  be  cited. 

[S]  Moreover  we  do  not  find  the  testimony 
so  presented  that  the  Jury  could  arrive  at 
what  profits,  If  any,  the  plaintiff  lost  because 
of  the  failure  of  the  engine  to  operate  as  con- 
tracted for.  It  is  shown  that  some  days  it 
would  run  reasonably  well,  while  at  other 
times  it  would  not,  and  there  is  not  suffi- 
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clent  testimony  to  enable  the  jury  to  deter- 
mine with  any  precision  the  amount  of  flour 
which  the  engine  in  its  defective  condition 
would  or  could  produce,  so  as  to  ascertain 
the  difference  between  what  was  produced 
and  what  might  have  been  produced  had 
the  engine  been  as  contracted  for.  Nor 
do  we  think  it  sufficiently  appears  from  the 
evidence  that  plaintiff  could  or  would  have 
been  able  to  dispose  of  the  excess  production 
at  a  profit.  We  find  the  record  also  some- 
what confused  as  to  the  precise  relief  which 
plaintiff  seeks.  In  his  petition  he  does  not 
tender  back  the  engine  to  the  defendant,  and 
we  are  unable  to  tell  whether  he  seeks  dam- 
ages upon  the  theory  of  his  retaining  the  en- 
gine and  paying  the  contract  price  therefor, 
or  whether  he  seeks  to  cancel  the  balance  of 
bia  Indebtedness  and  recover  what  he  has 
paid  and  damages  beyond  that  sum.  Upon  a 
'return  of  the  case,  if  plaintiff  should  desire 
to  do  so,  the  pleading  should  be  so  amended 
as  to  make  this  matter  clear. 

The  other  instructions  properly  present  the 
issues  made  by  the  testimony,  and  we  find  no 
fault  In  them.  ' 

Por  the  errors  indicated,  the  Judgment 
must  be  and  It  is  reversed,  with  directions 
to  grant  a  new  trial,  and  for  proceedings  con- 
sistent with  this  opinion. 


BOABD  OP  DBAINAGB  COM'BS  OP  Mc- 
CRACKEN  COUNTY  et  al.  v.  LANG,  Judge, 
et  al.     Ex  parte  BOARD  OP  DRAINAGE 

coM'Rfi  op  Mccracken  county  et  al. 

Ex  parte  BEYER  et  aL 
(Court  of  Appeals  of  Kentucky.    Peb.  20, 1920.) 

1.  Drains  «=>2(3)— Two  alternative  meth- 
ods of  procedure  provided  by  Legisla- 
ture fob  organization  of  districts. 

The  drainage  act  of  1912  (Ky.  St  §  2380, 
subsecs.  1-50),  and  the  drainage  act  of  1918  (Ky. 
St.  Supp.  1918,  §  2380b,  subsecs.  1-61),  were 
not  intended  by  the  Legislature  to  constitute 
a  single  system  or  code  of  laws  on  the  subject 
of  organizing  drainage  districts,  but  are  two 
separate  alternative  codes  or  systems  for  the 
reclamation  of  wet  land. 

2.  Drains  <S=>14(1)— When  jurisdiction  of 

COUNTY     COURT     OF     ORGANIZATION     OF     DIS- 
TRICTS  TERMINATES. 

The  jurisdiction  of  the  county  court,  in  a 
proceeding  to  organize  a  drainage  district  under 
tlie  drainage  act  of  1912  (Ky.  St  i  2380,  sub- 
secs. 1-50),  does  not  terminate,  as  it  did  before 
the  amendment  (Acts  1918,  c.  114),  when  the 
report  of  the  viewers  is  confirmed,  but  continues 
until  the  property  owners  have  had  their  day 
in  court  upon  the  question  of  damages,  the 
assessment  of  improvement  taxes  against  their 
property,  etc.;  jurisdiction  extending  to  the 
complete  organization  of  the  district 


3.  Drains  <S=14(1)— Petitioners   ok  boaro 

OF  DRAINAGE  COMMISSIONERS  MAY  HAVE  PRO- 
CEEDING FOR  ORGANIZATION  OF  DISTRICT  BE- 
GUN UNDER  OLD  ACT  TRANSFERRED  TO  NEW 
ACT. 

Either  the  petitioners  or  the  board  of  drain- 
age commissioners  can  have  a  proceeding  begun 
under  the  drainage  act  of  1912  (Ky.  St.  f  2380, 
subsecs.  1-60)  transferred  to  and  completed 
under  the  drainage  act  of  1918  (Ky.  St  Supp. 
1918,  2380b,  subsecs.  1-61),  either  before  the 
viewers  have  reported,  by  asking  that  their  re- 
port be  made  in  accordance  with  the  new  act,  or 
after  that  report  has  been  filed  and  confirmed, 
by  indicating  to  the  court  their  desire  that  the 
proceeding  thereafter  "proceed  under  the  pro- 
visions of  this  act" 

4.  Drains  €=>14(3)  —  Court  cannot  refuse 
to  transfer  drainage  proceeding  to  new 

ACT. 

Where  petitioners  or  board  of  drainage  com- 
missioners indicate  their  desire  that  a  proceed- 
ing begun  under  the  drainage  act  of  1912  (Ky. 
St  $  2380,  subsecs.  1-50)  be  transferred  to  and 
completed  under  the  drainage  act  of  1918  (Ky. 
St  Supp.  1918,  i  2380b,  subsecs.  1-61),  no  dis- 
cretion is  lodged  in  the  county  court  to  deter- 
mine which  act  should  apply;  the  option  being 
given  clearly  to  the  petitioners  and  board  of 
drainage  commissioners. 

5.  Drains  €=»17— Judge  empowered  to  re- 
move COMMISSIONERS  OF  DRAINAGE  DISTRICT 
APPOINTED  UNDER  OLD  ACT. 

Drainage  commissioners  appointed  by  a 
county  judge  under  drainage  act  of  1912  (Ky. 
St  i  2380,  subsecs.  1-50)  could  be  removed 
without  cause  by  the  county  judge,  even  after 
the  amendment  of  1918  (Acts  1918,  c.  114), 
although  the  new  drainage  act  of  1918  (Ky. 
St  Supp.  1918,  f  2380b,  subsecs.  1-81),  gave 
them  new  duties  to  perform,  as  the  two  acts  are 
to  be  construed  together  to  ascertain  the  rights 
and  duties  of  commissioners  during  the  interim 
between  the  passage  of  the  new  act  and  the  ex- 
piration of  the  term  of  office  of  the  commis- 
sioners appointed  under  the  old  act 

6.  Drains  <8=>17— Drainage  commissioners 
"officers"  whose  terms  cannot  be  ex- 
TENDED under  Constitution. 

Drainage  commissioners  appointed  by  • 
county  judge  under  the  drainage  act  of  1912 
(Ky.  St  S  2380,  subsecs.  1-50),  prior  to  its 
amendment  in  1918  (Acts  1918,  c.  114),  were 
"officers"  within  the  meaning  of  Const  |  16L 
prohibiting  the  extension  of  terms  of  officers, 
and  hence  the  attempted  extension  of  their 
terms  of  office  in  the  new  drainage  act  of  1918 
(Ky.  St  Supp.  1918,  |  2380b,  subsec  12)  was 
without  effect,  and  such  officers  could  only  hold 
to  the  expiration  of  the  term  for  which  appoint- 
ed under  the  old  act 

[Ed.  Note.— Por  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Officer.] 

7.  Dbains  «3=»17— Bond  of  $5,000  required 
of  drainage  commissioners  appointed  us- 
deb  act  of  1912. 

Drainage  commissioners  appointed  under 
the  drainage  act  of  1912  (Ky.  St  f  2380,  sub- 
secs. 1-50),  prior  to  its  amendment  in  1918 
(Acts  1918,  c  114),  were  required  to  give  bond 
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In  the  aum  of  $5,000  after  the  passage  of  the 
drainage  act  of  1918  (Ky.  St.  Supp.  1918,  I 
2380b,  subsets.  1-01),  and  until  expiration  of 
their  terms,  although  the  latter  act  only  re- 
<)  aires  a  bond  of  $2,500. 

Appeal  from  Circuit  Court,  McCracken 
County. 

Proceeding  between  the  Board  of  Drainage 
Commissioners  of  McCracken  County  and 
others  and  James  M.  Lang,  Judge,  and  oth- 
ers, and  ex  parte  proceedings  to  organize  the 
Mayfleld  Drainage  District,  and  ex  parte 
proceedings  by  Henry  Beyer  and  others. 
From  Judgments  rendered  In  the  different 
proceedings,  which  were  tried  together,  the 
Board  of  Drainage  Commissioners  of  Mc- 
Cracken County  and  the  ex  parte  petitioners 
appeal.  Judgment  in  ex  parte  proceeding  to 
establish  and  organize  the  Mayfleld  Drain- 
age District  reversed  and  remanded,  and  the 
other  judgments  affirmed. 

W.  Mike  Oliver,  of  Faducah,  for  appellants. 
John  K.  Hendrick  and  A.  M.  Nichols,  both 
of  Paducah,  for  appellees. 

CLARKE,  J.  These  three  actions  arising 
out  of  the  same  matters  are  heard  together 
here,  as  they  were  in  the  circuit  court,  In 
which  one  of  them  originated  and  to  which 
the  others  had  been  appealed  from  the  coun- 
ty court. 

Two  principal  questions  of  law  are  pre- 
sented for  decision,  namely: 

(1)  Whether  in  a  proceeding  to  establish 
and  organize  a  drainage  district,  commenced 
under  the  drainage  act  of  1912  (Acts  1912, 
c.  132),  the  petitioners  and  board  of  drainage 
commissioners  had  the  right,  after  the  drain- 
age law  enacted  by  the  1918  session  of  the 
Legislature  (Acts  1918,  c.  64)  became  effec- 
tive, to  complete  the  organization  of  the  dis- 
trict under  the. latter  act  rather  than  that 
under  which  the  proceedings  were  begun. 

(2)  Whether  the  county  judge  had  the 
right,  after  the  1918  drainage  act  became 
operative,  to  remove  from  office  drainage 
commissioners  that  he  had  theretofore  ap- 
pointed under  the  drainage  act  of  1912. 

Preliminary  to  a  decision  of  these  two 
questions  it  will  be  necessary  to  determine 
whether  the  Legislature  intended  that  these 
two  drainage  acts  should  constitute  a  single 
system  or  code  of  laws  on  the  subject  or 
whether  it  was  Intended  to  provide  two  sepa- 
rate, Independent,  alternative  laws  on  the 
same  subject. 

[1]  The  first  of  these  laws  enacted  at  the 
1912  session  of  the  Legislature,  and  being 
section  2380,  subsecs.  1  to  50,  Kentucky  Stat- 
utes, provides  a  method  and  the  procedure 
in  detail  for  reclamation  of  wet  lands  by 
district  drainage.  The  second  law  enacted 
at  the  1918  session  of  the  Legislature,  being 
section  2380b,  subsecs.  1  to  61,  volume  3,  Ken- 
tucky Statutes,  provides  another  method, 
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different  in  most  of  its  provisions,  eta,  for 
doing  the  same  things  that  could  have  been 
done  under  the  1912  act,  but  is  more  compre- 
hensive in  Its  scope,  in  that  some  lands  can 
be  reclaimed  under  It  that  could  not  have 
been  reclaimed  under  the  1912  act 

Ordinarily  under  such  circumstances  the 
latter  law  would  repeal  and  supersede  the 
earlier  one.  But  the  Legislature  has  indicat- 
ed quite  clearly  that  such  was  not  its  purpose 
here;  that  it  was  intended  rather  to  pro- 
vide two  separate  alternative  methods  for 
the  reclamation  of  wet  lands.  That  such  was 
the  legislative  purpose  is  obvious,  not  only 
from  certain  provisions  of  the  new  law,  but 
also  from  the  fa'ct  that  at  the  same  session, 
and  two  days  after  the  new  law  was  enacted, 
the  earlier  act  was  quite  extensively  amend* 
ed,  evidently  to  cure  defects  therein  that  had 
been  pointed  out  a  short  time  previous  by 
this  court  in  Williams  v.  Wedding,  Judge, 
165  Ky.  361,  176  S.  W.  1176.  Neither  the 
amendment  to  the  old  law  nor  the  new  act 
carried  an  emergency  clause,  and  both  be- 
came effective  the  latter  part  of  June,  1918. 
Many,  if  not  most,  of  the  provisions  as  to 
procedure,  etc.,  contained  in  the  two  acts  and 
intended  to  accomplish  the  same  end  are  so 
radically  different  and  entirely  Inconsistent 
that  it  would  be  absolutely  impossible  to 
reconcile  these  provisions  so  as  to  weld  the 
two  acts  into  one  general  law  on  the  subject 
Not  only  so,  but  the  new  act,  in  section  3, 
now  subsection  8  of  section  2380b,  volume  3, 
Kentucky  Statutes,  contains  the  provision: 

"Any  person  or  persons  desiring  to  prosecute 
an  action  under  the  provisions  of  this  act  shall 
so  state  in  the  petition,  and  unless  it  is  so 
stated  in  the  petition  it  shall  be  deemed  *  *  • 
that  said  proceedings  are  brought  under  the 
act  of  1912,  same  being  section  2380  of  the 
Kentucky  Statutes,  Carroll's  Edition,  1915." 

In  addition,  if  further  evidence  were  re- 
quired that  two  separate  laws  or  systems 
were  intended,  we  find  In  subsection  54  of  the 
new  act  an  optional  provision  for  transfer  to 
and  completion  under  its  provisions  of  pro- 
ceedings begun  but  not  completed  under  the 
1912  act 

The  conclusion  is  therefore  Inevitable  that 
the  Legislature  Intended  to  and  did  provide 
two  separate  alternative  codes  or  systems 
for  the  reclamation  of  wet  lands  by  drainage. 

Prior  to  1918  drainage  districts  had  been 
established  in  McCracken  county,  and  three 
drainage  commissioners  for  the  county  had 
been  appointed  for  a  term  of  fonr  years  by 
the  county  judge  of  McCracken  county  (ap- 
pellee James  M.  Lang),  on  August  16,  1916, 
under  section  7  of  the  act  of  1912,  being  sub- 
section 7  of  section  2380,  Kentucky  Statutes, 
which  was  amended  by  subsection  7  of  the 
amendatory  act  of  1918  (Acts  1918,  c.  114), 
now  subsection  7  of  section  2380,  volume  3, 
Kentucky  Statutes.  And  prior  to  1918  there 
had   been  begun  in  the  McCracken  county 
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court  a  proceeding  under  the  1912  act  to  es- 
tablish the  Mayfield  drainage  district,  In 
which  viewers  had  been  appointed  to  classify 
lands  as  to  benefits  to  be  received,  etc.  These 
viewers  had  filed  their  report  a  short  time 
before  the  new  1918  act  and  the  amendment 
to  the  1912  act  became  operative,  but  this  re- 
port was  not  confirmed  by  order  of  court  un- 
til August  26,  1918,  after  the  1918  acts  be- 
came effective.  So  much  of  this  order,  there- 
fore, as  attempted  to  finally  refer  the  district 
to  the  drainage  commissioners  of  the  county 
for  operation,  before  the  organization  of  the 
district  had  been  completed  as  required  by 
the  new  acts,  was  premature,  as  will  here- 
after appear. 

On  September  30,  1918,  the  petitioners  in 
the  proceeding  to  establish  and  organize 
Mayfield  drainage  district  and  the  drainage 
commissioners  of  McCracken  county  filed  a 
motion  in  the  county  court  that  the  organi- 
sation of  the  Mayfield  drainage  district  be 
completed  under  the  new  1918  act  instead  of 
the  1912  act  as  amended,  under  which  the 
proceeding  had  been  commenced.  This  mo- 
tion the  court  overruled,  and  whether  correct- 
ly so  or  not  is  the  first  question  presented  for 
our  decision. 

Appellants  Poat  and  Beyer,  two  of  the  three 
drainage  commissioners  appointed  by  the 
county  judge  under  the  1912  act  on  August 
16,  1916,  were  removed  from  office  by  the 
county  Judge  on  October  26,  and  November 
4,  1918,  respectively.  Whether  the  county 
Judge  had  authority  so  to  do  Is  the  second 
question  before  us. 

The  decision  of  the  first  of  these  two  ques- 
tions of  law  depends  largely  upon  whether 
the  proceeding  to  establish  Mayfield  drainage 
district  was  still  pending  In  the  county  court 
on  September  80,  1918,  when  appellants  at- 
tempted to.  have  an  order  entered  therein  to 
complete  the  organization  of  the  district  un- 
der the  1918  act  As  pointed  out  by  this 
court  in  Williams  v.  Wedding,  supra,  under 
the  act  of  1912  the  confirmation  of  the  report 
of  viewers  and  a  final  reference  to  the  drain- 
age commissioners  terminated  the  proceeding 
to  establish  the  district,  and  that  in  so  far  as 
sections  32  and  49  of  that  act  undertook  to 
deprive  the  property  owners  of  a  remedy 
against  the  action  of  the  board  of  drainage 
commissioners  In  assessing  taxes  and  Hens 
against  their  lands  these  sections  were  un- 
constitutional. The  amendment  to  the  1912 
act  passed  at  the  1918  session  of  the  legisla- 
ture, In  section  31  thereof,  evidently  to  meet 
this  constitutional  objection  to  the  original 
act,  provided  that,  after  the  viewers  had 
filed  their  report  classifying  the  property  as 
to  advantages  to  be  received  from  the  es- 
tablishment of  the  drainage  district,  the 
drainage  commissioners  shall  prepare  "an 
assessment  roll  or  drainage  tax  duplicate, 
giving  a  description  of  all  the  land  In  said 
drainage  district,  the  name  of  the  owner  so 


far  as  can  be  ascertained  from  the  public 
records,  and  the  amount  of  assessment 
against  each  of  the  several  tracts  of  land." 
Provision  is  further  made  in  that  same  sec- 
tion for  a  trial  by  the  county  court  of  com- 
plaints or  objections  by  the  landowners  of 
assessments  thus  made  against  their  lands. 
For  this  purpose  it  Is  provided  that  the  as- 
sessment roll  prepared  by  the  drainage  com- 
missioners "shall  be  filed  with  the  clerk  of 
the  county  court  in  which  the  proceeding  is 
pending" ;  that  the  property  owners  shall  be 
notified  thereof  by  publication;  that  there- 
after at  the  time  fixed  for  the  hearing  the 
court  shall  hear  in  a  summary  way  any  and 
all  objections  to  the  amount  of  the  costs  of 
said  improvement  as  set  out  in  the  statement 
made  by  the  drainage  commissioners  and  filed 
with  said  assessment  roll,  etc. ;  and  that  the 
judgment  of  the  court  thereon  should  be  ap- 
pealable to  the  circuit  court  and  thence  to 
this  court 

It  is  therefore  clear  that  this  section  of 
the  amendment  to  the  1912  act  attempts  at 
least  to  meet  the  constitutional  objections  to 
the  1912  act  pointed  out  in  Williams  v.  Wed- 
ding, supra,  by  providing  a  method  for  deter- 
mining, in  the  proceeding  to  establish  the 
district,  and  after  due  notice,  all  property 
rights  of  landowners,  which  extends  the  Ju- 
risdiction of  the  county  court  over  the  pro- 
ceedings to  establish  the  district  after  the 
confirmation  of  the  viewers'  report  and  un- 
til a  decision  by  the  court  of  any  and  all  ob- 
jections that  may  be  interposed  by  landown- 
ers against  the  assessment  of  taxes  for  the 
Improvement  against  the  lands. 

[2]  Therefore  the  proceeding  to  establish 
Mayfield  drainage  district  was  not  terminat- 
ed' In  the  county  court  when  the  report  of  the 
viewers  was  confirmed  on  August  26,  1918, 
but  was  still  pending  In  that  court  when,  on 
September  80,  1918,  •appellants  entered  the 
motion  to  have  the  organization  of  the  dis- 
trict completed  under  the  1918  act  rather 
than  the  1912  act  since  the  drainage  commis- 
sioners had  not  yet  filed  their  report  of  as- 
sessments, etc.,  as  required  by  the  amendment 
to  the  act  of  1912.  Under  the  1912  act  as 
amended,  the  jurisdiction  of  the  court  of  the 
proceeding  does  not  terminate,  as  It  .did  be- 
fore it  was  amended,  when  the  report  of  the 
viewers  is  confirmed,  but  continues  until  the 
property  owners  have  had  their  day  In  court 
upon  the  question  of  _  damages,  the  assess- 
ment of  Improvement  taxes  against  their 
property,  etc.  In  other  words,  the  Jurisdic- 
tion of  the  county  court  now  extends  not  only 
to  the  establishment  of  the  district  which 
Is  accomplished  by  confirmation  of  the  view- 
ers' report  but  to  its  complete  organization 
as  a  district  as  well,  which  is  not  effected 
until  after  damages  are  awarded,  assess- 
ments made,  and  property  owners  aggrieved 
thereby  have  had  a  trial. 

Not  only  does  the  new  act  as  heretofore 
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pointed  out,  provide  that  the  petitioners,  at 
the  beginning  of  a  proceeding  to  establish  a 
drainage  district,  might,  if  they  so  requested, 
have  it  established  and  organized  under  the 
new  1918  act,  but  section  54  of  that  act  also 
provides  that  after  such  proceeding  has  been 
started  under  the  1912  act  the  same  may  be 
completed  under  the  new  act  at  the  option  of 
the  petitioners  or  the  board  of  drainage  com- 
missioners, should  either  elect  so  to  do. 
This  option  concededly  is  given  to  the  peti- 
tioners or  -the  drainage  commissioners  .in  the 
first  part  of  section  54  of  the  new  act  to  be 
exercised  by  requesting  the  court,  before  the 
viewers  have  reported  on  the  classification 
of  lands  and  benefits,  to  order  them  to  report 
as  provided  for  lqathe  1918  act  rather  than 
the  1912  act 

Appellees  contend  that  this  is  the  only  time 
such  a  request  can  be  made,  and  that  since 
the  viewers'  report  had  been  filed  and  con- 
firmed when  appellants  made  their  motion  on 
September  30,  1918,  their  motion  came  too 
late,  even  If  the  proceeding  was  then  pend- 
ing, and  they  then  had  no  right  and  the  court 
no  power  to  order  subsequent  proceedings  to 
be  had  under  the  new  1918  act. 

This  construction  of  section  54  of  the  new 
act,  however,  gives  no  force  or  effect  to  the 
latter  part  of  that  section  wherein  It  Is  pro- 
vided: 

"That  in  districts  established  and  partly  but 
not  completely  organized,  under  other  general 
laws,  which  elect  to  complete  the  organization 
under  this  act,"  the  assessment  shall  be  com- 
pleted under  the  1912  act,  "and  when  said  as- 
sessment record  has  been  completed,  same  shall 
be  filed  with  the  clerk  of  the  court  wherein  the 
proceeding  is  pending,  as  in  this  act  provided, 
and  be  governed  in  all  other  respects  as  pro- 
vided herein,  but  unless  the  petitioners  or  board 
of  drainage  commissioners  having  charge  of 
the  proceedings  desire  to  thereafter  proceed  un- 
der the  provisions  of  this  act,  the  proceedings 
shall  be  continued  under  existing  laws  and  such 
amendments  thereto  as  may  be  enacted." 

This  clearly  Indicates  that  after  the  view- 
ers' report  has  been  filed  and  confirmed  the 
assessment  must  be  completed  under  the  1912 
act  and  the  organization  of  the  district  com- 
pleted under  that  act,  "unless  the  petitioners 
or  board  of  drainage  commissioners  having 
charge  of  the  proceedings  desire  to  there- 
after proceed  under  the  provisions  of  this 
act" 

[3]  Obviously,  therefore,  either  the  peti- 
tioners or  the  board  of  drainage  commission- 
ers, at  any  tune  while  the  action  is  pending 
to  establish  and  organize  the  district  can 
have  a  proceeding  begun  under  the  1912  act 
transferred  to  and  completed  under  the  1918 
act,  either  before  the  viewers  have  reported, 
by  asking  that  their  report  be  made  in  accord- 
ance with  the  new  act,  or  after  that  report 
bad  been  filed  and  confirmed,  by  indicating 
to  the  court  their  desire  that  the  proceeding 


thereafter  "proceed  under  the  provisions  of 
this  act" 

[4]  To  summarize  our  conclusions,  we 
think  it  is  clear  that  the  Legislature  intended 
and  did  provide  two  separate,  alternative 
systems  or  general  drainage  laws;  that  all 
proceedings  pending  when  the  1918  act  be- 
came operative,  or  thereafter  begun,  should 
be  "deemed  by  the  court"  to  be  under  the 
1912  act  as  amended,  unless  the  petitioners  at 
the  beginning  of  the  action,  or  the  petitioners 
or  board  of  drainage  commissioners  at  any 
time  while  the  proceeding  to  establish  and 
organize  the  district  was  pending,  desired 
otherwise ;  but  that  when  the  petitioners  at 
the  beginning  of  the  action  to  establish  and 
organize  a  district,  or  the  petitioners  or  drain- 
age commissioners  at  any  time  during  the 
pendency  of  the  action,  desired  to  have  the 
proceeding  under  the  1918  act  rather  than 
the  1912  act  as  amended,  this  should  be  done. 
A  discretion  was  not  lodged  In  the  court  to 
determine  which  act  should  apply  to  a  pro- 
ceeding instituted  or  pending  for  that  pur- 
pose, but  the  option  was  given  clearly  to  the 
petitioners  and  the  board  of  drainage  com- 
missioners. 

It  therefore  results  that  the  county  court 
erred  in  overruling  appellants'  motion  to 
have  the  organization  of  the  Mayfield  drain- 
age district  completed  under  the  new  act 
and  that  the  circuit  court  erred  In  sustaining 
its  action. 

[I]  2.  Appellants  Poat  and  Beyer  were  two 
of  the  three  drainage  commissioners  appoint- 
ed by  the  county  judge  on  August  16,  1916, 
under  section  7  of  the  1912  act.  Section  37 
of  the  same  act  expressly  gave  the  county 
Judge  the  power  to  remove  them  at  any  time 
and  without  cause.  The  removal  was  not  at- 
tempted, however,  until  after  the  new  act 
and  the  amendment  to  the  old  act  passed  at 
the  1918  session  of  the  Legislature  had  be- 
come operative. 

Neither  of  these  new  enactments  in  terms 
repealed  section  37  of  the  old  act  which  gave 
to  the  county  Judge  power  to  remove  drain- 
age commissioners  theretofore  appointed  by 
him ;  but  section  7  of  the  amendment  to  the 
1912  act  provides,  in  effect  that  drainage 
districts  established  under  that  act  shall  be, 
after  the  expiration  of  the  terms  of  the  three 
commissioners  then  in  office,  under  the  con- 
trol of  a  single  commissioner,  whom  the  coun- 
ty Judge  is  empowered  to  appoint  when  the 
terms  of  commissioners  then  in  office  shall 
expire. 

It  seems  clear,  therefore,  that  under  the 
1912  act  as  amended  appellants  Poat  and 
Beyer,  as  drainage  commissioners,  would  con- 
tinue as  such  until  the  expiration  of  their 
four-year  terms,  or  until  August  16,  1920, 
subject  however,  to  the  right  of  the  county 
Judge  at  any  time  to  remove  them. 

Section  12  of  the  new  act  provides  that  the 
three  commissioners  then   in  office  In  Mo- 
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Cracken  county  under  the  1912  act  "shall  re- 
main In  office  for  a  period  of  four  (4)  years 
from  and  after  the  passage  of  this  act  with- 
out being  reappointed,"  and  "shall  have 
charge  of  all  work  to  be  done  in  any  district 
organized  under  this  act,"  until  commission- 
ers are  to  be  appointed  as  provided  thereun- 
der. 

[I]  While  two  separate  alternative  acts 
were  clearly  Intended,  it  is  equally  clear  that 
under  the  contingency  here  both  acts  were 
for  a  time  to  be  administered  by  a  single 
board,  the  one  then  in  office  under  the  old 
act,  whose  members  "shall  remain  in  office" 
until,  etc.  Obviously  the  two  acts  must  be 
construed  together  to  ascertain  the  rights 
and  duties  of  the  one  board  during  this  in- 
terim. The  new  act  creates  no  new  board 
of  commissioners  until  the  expiration  of  this 
interim,  but  during  such  time  imposes  up- 
on the  old  board  the  duties  of  administer- 
ing the  new  act  in  addition  to  the  duties  Im- 
posed by  the  old  act  of  administering  it,  as 
amended,  until  the  terms  for  which  they  were 
appointed  expired,  that  is,  In  this  case,  until 
August  18,  1920.  The  new  act  does  not  ap- 
point them  to  an  office,  but  expressly  provides 
they  shall  "remain  In  office"  without  reap- 
pointment, not  until  their  offices  expire,  but 
for  four  years  from  the  passage  of  the  new 
act  The  effect,  therefore,  of  the  new  act  Is 
not  to  give  them  a  new  office,  but  to  impose 
new  duties  and  extend  the  terms  of  the  office 
they  already  held  under  the  old  act  beyond 
the  expiration  of  their  terms  and  until  July, 
1922.  This  attempted  extension  of  their 
terms  of  office  Is  violative  of  section  161  of 
our  Constitution  and  void,  If  the.  commis- 
sioners are  officers  within  the  meaning  of 
that  section,  which  they  unquestionably  are. 
Constitution  of  Kentucky,  «.  107;  Kentucky 
Statutes,  {  2380—7 ;  City  of  Louisville  v.  Wil- 
son, 99  Ky.  598,  36  S.  W.  944,  '18  Ky.  Law 
Rep.  427;  Fox  v.  Lantrip,  162  Ky.  178,  172 
S.  W.  133;  Lowry  v.  City  of  Lexington,  113 
Ky.  763,  68  S.  W.  1109,  24  Ky.  Law  Rep.  516. 
[7]  As  these  commissioners  held  office  un- 
der the  1912  act  only,  and  subject  to  the  pro- 
visions of  that  act  as  amended,  they  were 
subject  to  removal  thereunder,  although  they 
were  charged  as  a  board  with  the  administra- 
tion of  the  new  act  until  commissioners  could 
be  appointed  thereunder,  unless  the  Legis- 
,  lature  intended  to  and  did  repeal  section  37 
of  the  old  act  by  providing  in  section  12  of 
the  new  act  that  "such  drainage  commission* 
ers,  so  appointed  and  in  office  at  the  time  of 
the  passage  of  this  act,  shall  remain  In  of- 
fice," eta  We  do  not  think  such  an  inference 
Is  reasonable,  and  conclude  the  commissioners 
"so  appointed  and  in  office"  were  to  remain 
in  office  under  the  old  act;  that  its  provi- 
sions, as  amended,  must  be  looked  to  for 
their  tenure  of  office;  and  that  the  county 
Judge  had  the  power  to  remove  appellants 


Poat  and  Beyer.  It  also  follows  from  this 
conclusion  that  so  long  as  they  held  office 
under  the  old  act  they  were  required  to  give 
bond  in  the  sum  of  $5,000  rather  than  $2,500, 
as  provided  for  commissioners  appointed  un- 
der the  new  act 

Wherefore  the  Judgment  in  the  ex  parte 
proceeding  to  establish  and  organize  the  May- 
field  drainage  district  is  reversed  and  re- 
manded for  proceedings  consistent  herewith 
The  judgments  in  the  other  two  cases  are  af- 
firmed. 


MASON  et  al.  v.  COOK  et  aL 

(Court  of  Appeals  of  KenAcky.    Dec.  16,  1919. 
Rehearing  Denied  March  16,  1920.) 

X.  Attorney  and  client  <$=>  101(1)— Author- 
ity OF  ATTOBWKT  TO  COMPROMISE. 
An  attorney  employed  to  defend  an  action 
has  no  authority  to  compromise  it  unless  he  is 
especially  authorized  by  the  client  but  where 
the  attorney  was  led  to  believe  that  the  client 
desired  him  to  compromise  the  action,  his  act 
in  compromising  the  same  was  net  fraudulent, 
except  in  legal  contemplation. 

2.  Judgment  <8=»506  —  Collateral  attack 
for  fraud. 

The  general  rule  is  that  a  party  to  an  ac- 
tion cannot  collaterally  attack  a  judgment  on 
the  ground  of  its  procurement  by  fraud. 

3.  Estoppel  «=>91(3)— To  collatbrally  at- 
tack JUDGMENT. 

Where  county  sheriff,  who,  with  his  sure- 
ties, was  sued  on  ground  that  he  was  short  in 
his  accounts,  led  his  attorney  to  believe  that 
the  latter  was  authorised  to  compromise  the 
case,  which  he  did  in  good  faith,  the  sheriff  can- 
not, after  the  sureties  on  his  bond  have  chang- 
ed their  position  by  satisfying  the  judgment, 
attack  the  same  on  the  ground  that  it  was 
fraudulent  because  his  attorney  was  not  specif- 
ically authorized  to  compromise;  for  In  such 
case  the  sheriff's  delay  would  estop  him. 

4.  Exemptions  3=>77— Lien  of  judgments  in 
favob  of  commonwealth. 

Under  Ky.  St.  {  4176,  providing  that  judg- 
ments in  the  name  of  the  commonwealth  or 
county  against  sheriff  or  other  public  collect- 
ors, etc.,  shall  bind  the  estate,  legal  or  equita- 
ble, of  all  the  defendants,  the  estate  of  a  sher- 
iff who  did  not  fully  account  for  moneys  re- 
ceived and  against  whom  judgment  was  render- 
ed is  subject  to  the  lien  of  the  commonwealth, 
which  lien  extends  to  property  that  would  oth- 
erwise be  exempt  and  to  any  real  estate  which 
the  sheriff  might  have  owned  at  the  institution 
of  the  suit  or  have  acquired  during  its  pend- 
ency. 

5.  Vendor  and  purchaser  <S=239(4) — Trrut 

OF   BONA  FIDE   PURCHASER  SUBJECT  TO   LIEN 
OF  GOVERNMENT.     ' 

Under  Ky.  St.  §  4130,  giving  the  common- 
wealth, county,  and  taxing  districts  Bens  on 
the  real  estate  of  sheriffs  and  other  collectors 
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for  money  collected,  those  who  Innocently  pur- 
chased real  estate  from  sheriff,  who  was  in  de- 
fault, take  the  same  subject  to  lien,  notwith- 
standing at  the  time  of  the  purchase  settlement 
had  been  made  by  the  sheriff  with  the  county 
commissioner,  and  a  quietus  granted  by  the  fis- 
cal court.  , 

6.  Estoppel  «=»02(S)~ County  nor  EQUITA- 
BLY ESTOPPED  TO  ENFORCE  LIEN. 

Where  purchasers  of  lands  from  a  sheriff 
who  was  in  default  did  not  know  of  the  exist- 
ence of  a  quietus  which  was  issued  by  the  fiscal 
court  after  the  sheriff  had  made  settlement 
with  the  commissioners  which  was  erroneous, 
such  purchasers  cannot  defeat  enforcement  of 
the  county's  lien  given  by  Ky.  St.  f  4130,  on 
such  land  on  the  theory  that  the  issuance  of  the 
quietus  estopped  the  county  from  asserting  its 
rights. 

7.  Limitation  of  actions  «=»100(7)  —  Run- 
ning OF  STATUTE  AGAINST  ACTION  BASED  ON 
FRAUD. 

Under  Ky.  St.  f  2510,  prescribing  limita- 
tions in  cases  of  causes  of  action  concealed  by 
fraud,  etc.,  »n  action  against  a  sheriff  for  sums 
unaccounted  for  is  not  barred  because  it  was 
not  instituted  until  more  than  five  years  after 
approval  of  settlement  of  his  accounts,  etc.; 
H  appearing  that  it  was  begun  within  ten  years 
after  the  cause  arose,  and  within  five  years  aft- 
er discovery  of  the  mistake  or  fraud. 

8."  Taxation  <9=»668(1)  —  Liability  of  sure- 
ties on  ooxxbctob's  bond. 
In  view  of  Ky.  St.  f |  4027,  4130,  4133,  and 
4241,  relating  to  the  bonds  and  duties  of  a 
sheriff,  sureties  on  the  bond  of  a  sheriff  are 
liable  to  the  county  for  the  amount  of  the  ille- 
gal fees  which  he  exacted  and  excessive  commis- 
sions allowed  him,  where  he  was  given  credit  by 
such  fees  and  commissions,  thus  leaving  in  his 
hands  taxes,  which  were  legally  assessed  to  the 
amount  of  such  illegal  fees  and  commissions,  as 
well  ss  taxes  which  he  collected,  though  they 
bad  not  been  assessed,  and  failed  to  account  for 
to  the  county;  this  being  so  though  the  sheriff 
was  not  guilty  of  embezzlement  in  withholding 
the  same,  for  it  was  his  duty  under  the  statutes 
to  account  for  such  moneys,  and  the  obligations 
of  the  sureties  extended  to  all  sums  for  which 
the  sheriff  was  to  account. 

9.  Principal  and  surety  <&=>183— Right  of 
surety  to  recover  of  principal  after  vol- 
untary payment. 

Where  a  sheriff  was  bound  to  account  to  a 
county  for  taxes  collected  without  assessments 
as  well  as  the  sum  of  illegal  fees  and  commis- 
sions, where  he,  by  reason  of  being  improperly 
credited  by  same,  thus  left  in  his  hands  a  sum  of 
money  collected  from  taxes,  equal  to  such  fees 
and  commissions,  the  fact  that  Mb  sureties, 
when  they  became  parties  to  a  compromise  judg- 
ment in  favor  of  the  county,  consented  to  the 
inclusion  of  those  items,  will  not  defeat  recovery 
against  the  sheriff  by  the  sureties  after  payment 
of  the  judgment,  on  the  ground  that  the  pay- 
ment was  voluntary. 

10.  Embezzlement  «=>©— Sheriff's  failure 
to  account  fob  fees  illegally  exacted. 

A  sheriff  is  not  guilty  of  embezzlement 
where  he  withholds  from  a  county  fees  illegally 
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exacted  or  taxes  collected  without  assessment; 

for  to  constitute  the  crime  of  embezzlement  the 

property  embezzled  must  have  been  legally  in 

custody. 

11.  Taxation  <g=>565  —  Extent  of  lien  on 

SEAL  ESTATE   OF  COLLECTOR. 

Ky.  St.  §  4130,  giving  commonwealth  a  lien 
on  the  real  estate  of  sheriff  and  other  collect- 
ors of  revenue  for  any  sums  which  may  be 
due,  applies  only  to  real  estate  owned  by  the 
sheriff  while  he  was  in  office,  and  does  not  ex- 
tend to  real  estate  which  he  may  have  acquired 
after  his  incumbency  ceased. 

12.  Appeal  and  ebbor  3=>877(S)— Questions 

FOR  CONSIDERATION. 

Where  an  appellant  did  not  make  one  of  the 
parties  an  appellee  in  the  statement  of  his  ap- 
peal, his  complaint  against  the  judgment  in  fa- 
vor of  such  party  cannot  be  considered. 

Appeal  from  Circuit  Court,  Graves  County. 

Action  by  W.  6.  Cook  and  others  against 
L.  F.  Mason,  W.  L  Brand,  Individually  and 
as  executor  of  J.  C  Brand,  J.  A.  Hamilton, 
and  others.  From  a  judgment  for  plaintiffs, 
defendants  appeal.  Reversed  on  appeal  of 
W.  L.  Brand,  executor,  In  part,  and  affirmed 
In  part,  and  reversed  on  appeals  of  J.  Hamil- 
ton and  another. 

R.  O.  Hester  and  Aubrey  Hester,  both  of 
Mayfleld,  for  appellants  Brand  and  Dodson. 

J.  E.  Warren  and  B.  C.  Seay,  both  of  May- 
fleld, for  appellants  Harris,  O.  R.  Allen,  V. 
E.  Allen,  Graves  County  Banking  &  Trust 
Co.,  S.  T.  Hamilton,  and  J.  A.  Hamilton. 

Aubrey  Hester,  of  Mayfleld,  for  appellant 
Leonard. 

Bobbins  ft  Robbins  and  W.  3.  Webb,  all  of 
Mayfleld,  for  appellees  Stunston  and  Usher. 

HURT,  J.  The  appellant  W.  L.  Brand  was 
elected  sheriff  of  Graves  county  for  the  term 
embracing  the  years  1906,  1907,  1908,  and 
1909,  and  duly  qualified  as  such  by  executing 
the  bonds  for  each  of  the  years  of  his  term 
which  are  required  by  law,  and  in  each  of 
these  bonds  the  appellant  G.  R.  Allen  and  the 
appellees,  W.  S.  Cook,  W.  A.  Usher,  and  J. 
L.  Stunston,  became  his  sureties.  The  bonds_ 
and  sureties  thereupon  were  duly  accepted  by" 
appropriate  orders  of  the  county  court.  For 
each  of  the  years  a  commissioner  was  ap- 
pointed by  the  fiscal  court  to  make  a  settle- 
ment with  Brand  of  his  accounts  as  sheriff 
touching  the  collection  of  the  taxes  which 
were  levied  for  each  of  the  years  In  Graves 
county  for  county  purposes,  Including  the 
taxes  levied  for  the  benefit  of  the  common 
schools  of  the  county.  The  settlements  were 
made,  and  whatever  sums.^lf  any,  the  sheriff 
appeared  from  the  settlements  to  be  owing 
were  paid  by  him  to  the  authority  or  party 
entitled  thereto,  and  after  the  settlements 
were  made  and  approved  the  fiscal  court  for 
each  of  the  years  granted  to  the  sheriff  a 


«s»For  other  cases  sea  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


742 


218  SOUTHWESTERN  REPORTER 


(Ky. 


quietus   as  provided   by   section   4130,   Ky. 
Stats. 

In  the  early  part  of  the  year  1911  the 
officers  of  the  county  for  some  reason  sus- 
pected that  the  settlements  made  by  the  com- 
missioner with  Brand  of  his  collection  and 
disbursements  of  the  money  received  by  him 
by  virtue  of  his  office  of  sheriff  and  due  to 
the  county  were  incorrect,  and  that  he  had 
failed  to  perform  his  duties  according  to  the 
tenor  of  his  bonds,  and  thereupon  an  in- 
vestigation of  his  official  conduct  was  under- 
taken, and  accountants  were  employed  for 
that  purpose,  and  as  a  result  of  the  Investi- 
gation the  officials  of  the  county,  as  alleged, 
learned  for  the  first  time  on  the  7th  day  of 
September,  1911,  that  in  the  settlement  for 
each  of  the  years  there  was  a  failure  to 
charge  Brand  with  large  sums  of  moneys 
which  he  had  received  as  sheriff,  and  which 
were  due  the  county,  and  the  collection  of 
which  he  had  fraudulently  concealed,  and 
that  in  each  of  the  settlements  he  had  been 
credited  by  various  sums  of  money  erroneous- 
ly, and  by  which  he  was  not  entitled  to 
credit,  and  that  by  reason  of  these  various 
errors  and  concealments  there  yet  remained 
in  his  hands  unaccounted  for  and  not  paid 
to  the  county  a  sum  of  money  in  the  ag- 
gregate sum  of  near  $20,000.  Commissioners 
were  appointed  by  the  fiscal  court  to  de- 
mand of  Brand  and  to  receive  from  him  the 
sums  claimed  to  be  wrongfully  held  by  him, 
but  upon  demand  he  failed  to  pay  the  sums 
claimed,  or  any  part  of  them.  Actions  were 
thereupon  instituted  by  the  county  against 
Brand  and  his  sureties  upon  the  bonds  which 
had  been  executed  by  them  to  surcharge  the 
settlements  made  by  the  sheriff  upon  the 
grounds  of  fraud  and  mistake,  and  to  recover 
the  sums  claimed  to  be  due  from  him  to  the 
county.  A  suit  was  Instituted  for  the  money 
alleged  to  be  due  from  him  for  each  of  the 
years  of  his  term  as  sheriff.  The  board  of 
education  Instituted  a  similar  action  to  re- 
cover a  sum  which  it  was  claimed  was  due 
it  from  Brand  for  taxes  collected  by  him 
which  had  been  levied  for  Its  benefit.  Brand 
and  his  sureties  filed  a  Joint  "answer  to  the 
petition  in  each  of  the  five  actions,  employ- 
ing for  that  purpose  the  same  attorney.  The 
answers  consisted  of  denial  of  the  averments 
of  the  petitions.  After  the  actions  had  con- 
tinued until  in  March,  1914,  and  the  county 
had  taken  a  great  deal  of  evidence,  the 
cost  of  which,  it  Is  claimed,  amounted  to  the 
sum  of  $3,000,  but  no  evidence  having  been 
taken  by  Brand  or  his  sureties,  the  actions 
were  submitted  on  the  5th  day  of  March, 
1914,  and  judgments  rendered  in  favor  of  the 
county  against  Brand  and  his  sureties  in  the 
bonds  for  the  following  sums:  For  the  year 
1906,  $4,168.53;  for  the  year  1907,  $2,882.97; 
for  the  year  1908,  $2,575.05;  and  for  the 
year  1909,  $2,136.15— and  in  favor  of  the 
board  of  education  against  Brand  and  his 
sureties  In  the  suit  It  was  maintaining  the 


sum  of  $2,215.35,  making  in  the  aggregate 
the  sum  of  $13,978.05.  No  accrued  interest 
upon  the  sums  was  adjudged,  which  at  that 
time  must  have  amounted  to  several  thou- 
sand dollars,  and  the  county  and  board  of 
education  were  by  agreement  of  the  parties, 
as  appears  from  the  record,  adjudged  to  pay 
all  the  costs  which  had  been  incurred  in  the 
actions. 

Thereafter,  on  the  16th  day  of  March,  cer- 
tain of  the  sureties  on  the  bonds  of  Brand, 
and  against  whom  the  Judgments  had  been 
rendered,  filed  an  action  against  him  to  re- 
quire him  to  indemnify  them  against  the  pay- 
ment of  one  of  the  judgments,  and,  as  inci- 
dent to  it,  secured  a  general  order  of  attach- 
ment to  issue  against  his  property,  which  was 
levied  upon  certain  articles  of  personal  prop 
erty,  and  on  June  1st  thereafter  Brand  filed 
an  answer,  by  which  he  claimed  that  he  was 
a  housekeeper  with  a  family,  and  entitled  to 
certain  articles  of  the  personal  property 
levied  upon  as  property  exempt  from  coercive 
process  for  the  collection  of  his  debts  upon 
that  ground,  but  did  not  question  In  any  way 
the  validity  of  the  judgment 

On  June  15,  1914,  Brand,  as  executor  of 
J.  C.  Brand,  filed  his  petition  to  be  made  a 
party  to  the  same  action,  claiming  the  re- 
mainder of  the  personalty  levied  upon  as  the 
property  of  the  estate  of  J.  C.  Brand,  but  yet 
failed  to  complain  of  or  question  the  validity 
of  the  judgments  against  him. 

On  June  1, 1914,  the  appellees,  Cook,  Stuns- 
ton,  and  Usher,  who  were  three  of  the  sure- 
ties against  whom  the  judgments  had  been 
recovered,  together  with  the  appellant  G.  R. 
Allen,  who  was  another  surety,  satisfied  the 
judgments  against  them  and  Brand,  and 
after  a  return  of  nulla  bona  Cook,  Stunston, 
and  Usher,  Allen  refusing  to  Join  with  them, 
brought  an  action  against  W.  L  Brand,  W. 
L.  Brand  as  the  executor  of  J.  C.  Brand,  L. 
F.  Mason,  W.  L.  Harris,  Carrie  Leonard,  J. 
A.  Hamilton,  Omar  Dodson,  S.  T.  Hamilton, 
and  Graves  County  Banking  &  Trust  Com- 
pany and  others,  who  are  not  parties  to  this 
appeal,  and  averred  that  they  and  their  co- 
surety, G.  R.  Allen,  having  been  required  to 
satisfy  the  five  Judgments  rendered  against 
them  and  Brand,  were  entitled  to  be  subro- 
gated to  the  liens  and  the  rights  of  action 
which  they  averred  that  the  county  and 
board  of  education  had  against  the  property 
of  W.  L.  Brand,  and  also  upon  the  real  prop- 
erty owned  by  him  after  his  Induction  into 
the  office  of  sheriff  to  secure  the  payment 
of  the  Judgments,  and  prayed  that  such  prop- 
erty be  subjected  to  the  Hens  and  applied  to 
their  reimbursement. 

The  appellant  G.  R.  Allen,  having  refused 
to  join  in  this  action,  was  made  a  defendant, 
because  of  his  ownership  of  a  tract  of  land 
which  had  been  the  property  of  Brand. 

W.  L.  Brand  on  the  1st  day  of  January, 
1912,  had  conveyed  to  J.  C.  Brand  a  tract  of 
60  acres  of  land,  which  the  latter  mortgaged 
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to  the  Graves  County  Banking  ft  Trust  Com- 
pany to  secure  a  debt  of  $1,700,  and,  having 
died,  the  Banking  &  Trust  Company  brought 
an  action  to  enforce  Its  lien  upon  the  land 
and  for  a  settlement  of  the  decedent's  estate, 
In  which  W.  L.  Brand,  as  executor  of  S,  C. 
Brand,  and  the  heirs  and  creditors  of  the 
decedent,  were  made  parties. 

W.  L.  Brand,  with  G.  R.  Allen  as  his  sure- 
ty, owed  a  promissory  note  to  J.  L.  Stunston, 
and  to  secure  its  payment  Brand  had  execut- 
ed a  mortgage  upon  an  80-acre  tract  of  land 
which  he  owned  to  Stunston,  and  on  Novem- 
ber 1,  1914,  Stunston  instituted  an  action 
against  Brand  and  G.  R.  Allen  to  recover  a 
Judgment  for  the  amount  of  the  note,  and 
for  an  enforcement  of  the  mortgage  lien,  but 
alleged  that  the  mortgage  lien  was  inferior 
to  the  lien  held  upon  the  land  by  himself, 
Cook,  Usher,  and  Allen  as  sureties  in  the 
bonds  of  Brand  as  sheriff.  In  this  action  G. 
B,  Allen  filed  an  answer,  in  which  he  alleged 
certain  grounds  as  an  estoppel  to  the  claim 
of  the  other  sureties  in  Brand's  bonds,  to 
having  a  lien  upon  the  land,  and  also  pleaded 
certain  representations  of  Stunston  as 
amounting  to  a  release  or  waiver  of  his  right 
to  hold  him  as  a  surety  upon  the  note.  These 
grounds  of  defense  were  all  denied  by  reply, 
and  no  evidence  was  ever  taken  to  support 
them. 

W.  L.  Brand  owned  a  160-acre  tract  of 
land,  which  he  had  conveyed  to  V.  E.  Allen, 
and  who,  in  turn,  bad  conveyed  same  to  G.  R. 
Allen,  and  when  the  appellees  sought  to  en- 
force the  lien  claimed  by  them  upon  this 
tract  of  land,  V.  E.  Allen  became  a  party  to 
the  action  by  petition,  which  was  made  his 
answer,  and  a  counterclaim  and  cross-peti- 
tion against  the  appellees  and  certain  other 
persons,  among  whom  was  the  Graves  County 
Banking  &  Trust  Company. 

The  actions  above  named,  together  with 
certain  others,  which  need  not  be  referred 
to,  were  consolidated,  heard,  and  tried  to- 
gether under  the  style  of  W.  S.  Cook  et  al.  v. 
W.  Ii.  Brand  et  al.,  and  the  Judgment  ren- 
dered in  these  consolidated  action's  is  the  one 
from  which  the  appeal  which  we  are  now 
considering  was  taken. 

The  appellants  L.  F.  Mason,  W.  L.  Harris, 
Carrie  Leonard,  J.  A.  Hamilton,  Omar  Dod- 
son,  and  S.  G.  Hamilton  were  the  owners  of 
lands  which  had  been  owned  by  W.  L.  Brand 
since  his  induction  into  the  office  of  sheriff, 
and  had  been  transferred  by  him  to  them, 
and  they  were  made  parties  to  the  actions 
for  the  reason  that  the  appellees  claimed  a 
lien  upon  their  lands  under  the  statute  (sec- 
tion 4130,  Ky.  Stats.)  and  sought  its  enforce- 
ment in  the  action  brought  by  them  on  June 
1,  1914. 

The  pleadings  and  evidence  in  the  four 
actions  of  Graves  cpunty  against  Brand  and 
his  sureties,  and  in  the  action  of  the  board 
of  education  of  Qraves  county  against  the 
same  persons,  were  offered,  filed,  and  read  as 
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evidence  in  these  consolidated  actions  with- 
out objection. 

The  appellees  J.  L.  Stunston  and  W.  A. 
Usher  and  the  appellant  G.  R.  Allen,  having 
during  the  pendency  of  the  consolidated  ac- 
tions refunded  to  W.  S.  Cook  the  amounts 
paid  by  him  In  satisfaction  of  the  Judgments 
rendered  in  favor  of  Graves  county  and  the 
board  of  education  and  against  Brand  and 
his  sureties,  and  he  having  transferred  his 
rights  in  the  matter  to  Stunston,  Usher,  and 
Allen,  no  Judgment  was  rendered  in  his  favor 
in  the  consolidated  actions,  and  the  appeals 
are  therefore  dismissed  as  to  him. 

To  make  Intelligible  the  questions  to  be 
considered  upon  this  appeal,  It  is  necessary 
to  state  the  conclusion  arrived  at  by  the 
trial  court  as  embodied  In  its  Judgment,  but 
only  such  portions  of  the  Judgment  will  be 
referred  to  as  relate  to  the  matters  In  con- 
troversy between  the  appellees  and  such  of 
the  parties  as  have  appealed  from  the  Judg- 
ment The  court  adjudged  that  the  attach- 
ment Issued  on  March  16,  1914,  and  levied 
upon  the  personal  property  of  W.  L.  Brand, 
should  be  sustained,  and  the  property  sold 
for  the  purpose  of  paying  the  proceeds  upon 
the  claim  of  appellees,  that  the  estate  of  J. 
O.  Brand  was  indebted  to  W.  L.  Brand  In 
the  sum  of  $1,400,  which  was  allowed  as  a 
claim  against  the  estate  of  J.  O.  Brand,  and 
that  the  appellees  Stunston  and  Usher  hare 
a  lien  upon  same,  and  that  it  should  be  paid 
to  them  upon  their  claim  against  W.  L. 
Brand. 

The  60-acre  tract  of  land,  conveyed  by  W. 
L.  Brand  to  J.  C.  Brand  was  adjudged  to  be 
sold,  and  Stunston,  Usher,  and  G.  R.  Allen 
have  a  lien  upon  It  to  secure  the  payment  of 
the  Judgments  of  the  county  and  the  board 
of  education,  and  the  Graves  County  Banking 
ft  Trust  Company,  by  reason  of  the  mortgage 
by  J.  G.  Brand  to  it,  had  a  lien  upon  the 
land,  but  Inferior  to  the  Hen  of  Stunston, 
Usher,  and  Allen.  The  appellees  Stunston 
and  Usher  and  the  appellant  G.  R.  Allen  were 
adjudged  to  have  a  lien  upon  the  proceeds  of 
the  sale  of  the  80-acre  tract  of  land  owned  by 
W.  L.  Brand,  and  upon  which  he  had  ex- 
ecuted a  mortgage  to  Stunston  superior  to 
the  lien  of  Stunston.  Stunston  was  given  a 
personal  judgment  against  Brand  and  G.  R. 
Allen  for  the  amount  of  the  note  which 
Brand  and  Allen  owed  to  Stunston. 

Stunston,  Usher,  and  Allen  were  adjudged 
to  have  a  Hen  upon  the  lands  sold  by  Brand 
to  Carrie  Leonard,  L.  F.  Mason,  Omar  Dod- 
son,  W.  L.  Harris,  J.  A.  Hamilton,  and  S.  T. 
Hamilton,  respectively,  but  inferior  to  the 
lien  which  these  parties  had  upon  the  lands 
owned  by  them  for  the  value  of  Improvements 
placed  thereon  since  their  respective  owner- 
ships. Stunston,  Usher,  and  G.  R,  Alien  were 
adjudged  to  have  a  superior  lien  upon  a 
165-acre  tract  of  land  which  had  been  owned 
by  V.  E.  Allen,  but  inferior  to  a  lien  in  favor 
of  Allen  for  Improvements,  etc.  In  the  sum 
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of  $6,779.45.  The  claim  of  V.  B.  Allen 
against  the  Graves  County  Banking  &  Trast 
Company  for  $2,996.55,  growing  out  of  the 
purchase  of  the  land  by  Allen,  was  dismissed. 
It  was  further  adjudged  that  certain  lots 
which  had  been  conveyed  by  W.  L.  Brand  to 
J.  C.  Brand,  deceased,  were  in  lien  to  the 
Judgments  of  the  county  and  board  of  educa- 
tion. Each  of  the  tracts  of  land  upon  which 
it  was  adjudged  that  Stunston,  Usher,  and 
O.  R.  Allen  >had  a  lien  by  subrogation  to  the 
rights  of  tbe  county  and  board  of  education 
were  adjudged  to  be  Indivisible  without  im- 
pairing their  values  and  to  be  sold,  and  the 
proceeds  retained  by  the  master  commission- 
er to  be  disposed  of  in  accordance  with  fu- 
ture adjudications. 

Each  of  the  appellants,  except  O.  R.  Allen, 
made  a  separate  defense  to  the  actions 
against  them,  which  either  attacked  the 
validity  of  the  Judgments  in  favor  of  the 
county  and  board  of  education  against  Brand 
and  his  sureties,  or  else  denied  that  such 
Judgments  were  a  Hen  upon  the  lands  owned 
by  them;  but  these  grounds  of  defense  may 
be  considered  as  to  each  of  the  appellants  at 
one  time,  and  such  defenses  as  were  peculiar 
to  either  one  of  appellants  will  be  considered 
separately. 

1.  W.  I*.  Brand  urges  that  the  Judgments 
in  the  actions  of  the  county  and  board  of 
education  against  him  and  his  sureties  upon 
his  bonds  as  sheriff,  and  upon  which  the  pres- 
ent action  is  founded,  were  not  valid  as  to 
him,  because  they  were  arrived  at  by  a  com- 
promise entered  Into  by  his  attorney  for  him 
without  his  knowledge  or  consent,  and  by 
fraudulent  collusion  between  his  attorney 
and  his  sureties  and  representatives  of  the 
county  and  the  board  of  education. 

2.  All  of  the  appellants,  except  O.  R.  Allen, 
insist  that  the  matters  for  which  the  county 
and  board  of  education  recovered  the  Judg- 
ments were  things  for  which  Brand  was  not 
responsible  upon  his  bonds  as  sheriff,  and  the 
sureties  were  not  liable  therefor,  and  in  any 
event  they  were  not  liabilities  to  secure  the 
payment  of  which  the  county  or  board  of 
education  had  a  Hen  under  the  statute  upon 
the  real  estate  of  Brand,  either  in  his  hands 
or  in  the  hands  of  persons  to  whom  he  con- 
veyed same,  and  the  sureties  could  not 
voluntarily  assume  the  liabilities,  as  they 
would  by  agreeing  to  a  judgment  against 
them  and  then  have  a  right  of  subrogation 
to  any  rights  of  the  county  or  board  of  edu- 
cation. 

3.  The  action  to  surcharge  the  settlement 
for  tbe  matters,  growing  up  from  the  duties 
of  Brand  as  sheriff  for  the  year,  1906,  was 
barred  by  limitation. 

[1-3]  (a)  The  averments  made  by  Brand  in 
his  various  amended  answers  to  the  effect 
that  the  Judgments  of  the  county  and  board 
of  education  were  arrived  at  by  compromise 
and  wese  procured  against  him  by  fraud  were 
all  denied  by  a  reply  in  which  the  appellees 


alleged  that  the  Judgments  were  not  agreed 
upon,  but  that  certain  matters  Involved  in 
the  suits  In  which  the  judgments  were  re- 
covered were  by  agreement  eliminated,  and 
to  the  amount  of  the  recovery  in  each  of  tbe 
judgments  Brand  agreed  to,  and  that  his  at- 
torney carried  out  the  agreement  by  Brand's 
special  authority  and  directions.  The  only 
testimony,  however,  upon  this  question  was 
such  as  was  given  by  Brand  and  two  of  the 
sureties  against  whom  the  Judgments  were 
rendered.  We  conclude  from  .the  evidence 
that  the  amount  of  the  Judgments  and  things 
sued  for  for  which  the  Judgments  were  ren- 
dered were  arrived  at  by  agreement,  or  else 
the  matters  sued  for  for  which  no  Judgments 
were  to  be  rendered  were  eliminated  by 
agreement  so  far  as  they  were  judgments 
against  the  sureties;  but  whether  the  Judg- 
ments as  to  Brand  were  Judgments  by  the 
court  without  reference  to  any  agreements 
between  the  parties  does  not  distinctly  ap- 
pear. It  will  be  Immaterial,  however,  wheth- 
er the  judgments  were  resisted  by  Brand 
and  his  sureties,  or  whether  they  were  con- 
fessed, if  the  matters  for  which  the  judg- 
ments were  recovered  were  liabilities  for 
which  the  bonds  were  responsible,  and  for 
which  the  sureties  were  bound  upon  the 
bonds,  and  this  subject  will  be  hereafter  con- 
sidered in  this  opinion,  and  the  charge  of 
fraud  in  procuring  the  Judgments  made  by 
Brand  will  now  be  considered. 

Brand  testified  that  he  did  not  know  of 
the  rendition  of  the  judgments  of  the  county 
and  board  of  education  against  him  and  his 
bondsmen  until  the  suit  for  indemnification 
was  brought  on  the  16th  day  of  March,  or 
just  11  days  thereafter,  at  which  time  he 
was  obliged  to  become  acquainted  with  the 
facts.  As  before  stated,  on  June  1st  and 
June  15th  thereafter  he  filed  pleadings  in 
this  action  without  questioning  the  validity 
of  the  judgments. 

Thereafter,  on  June  27th,  he  filed  an  an- 
swer In  the  action  brought  against  him  and 
the  appellants  by  Cook,  Stunston,  and  Usher, 
and  he  yet  did  not  charge  that  the  judg- 
ments In  favor  of  the  county  and  board  of 
education  were  procured  by  fraud,  nor  did 
he  ask  that  they  be  canceled,  but  he  did  aver 
that  he  did  not  consent  to  the  judgments  be- 
ing rendered,  and  that  he  did  not  know 
whether  the  recoveries  were  for  correct 
amounts  or  not,  and  that  he  had  abandoned 
the  defense  of  the  action  at  that  time,  and 
that  no  one  then  represented  him  In  the 
causes.  Another  amended  answer  was  filed 
by  him  upon  November  IS,  1914,,  In  which  be 
charged  that  his  former  attorney  and  sure- 
ties had  agreed  with  their  adversaries  to  tbe 
rendition  of  the  judgments,  and  In  that  way 
they  were  fraudulently  procured  to  be  ren- 
dered against  him.  Another  amended  an- 
swer was  filed  by  Brand  on  December  19, 
1914,  In  which  substantially  the  same  at- 
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legations  were  made  as  In  the  last  previous 
amendment,  and  In  one  of  bis  amendments  be 
usked  that  the  judgments  which  were  sought 
to  be  enforced  be  canceled,  and  In  these 
amended  answers  he  alleges  that  bis  attor- 
ney, who  had  been  representing  him  In  the 
suits  up  to  near  the  time  of  the  rendition  of 
the  judgments,  had.ceased  to  be  his  attorney, 
and  had  ceased  to  act  for  him.  When  Brand 
testified  as  a  witness,  however,  be  foiled  to 
prove  that  the  attorney  had  ever  ceased  to 
act  for  him,  or  that  he  had  dismissed  bis 
services  as  such,  and  in  any  way  had  severed 
bis  connection  with  him,  but  did  testify  that, 
when  informed  In  the  month  of  February 
previous  to  the  rendition  of  the  judgments 
that  inevitably  very  large  judgments  would 
be  recovered  against  him  and  his  sureties, 
and  that  the  county  had  made  overtures  look- 
ing to  a  compromise,  he  directed  the  attor- 
ney to  tell  the  sureties  in  his  bonds  that  he 
would  make  no  further  effort  to  resist  the 
recoveries,  and  that  the  sureties  could  take 
such  steps  as  they  saw  proper  to  protect 
themselves.  It  was  also  proven  that  at  a 
conference  between  the  attorney  and  the 
sureties,  when  discussing  the  terms  upon 
which  a  settlement  could  be  made,  and  pre- 
sumably the  terms  to  which  it  was  thought 
the  county  and  board  of  education  would 
agree,  it  was  suggested  that  the  attorney 
confer  with  Brand  and  ascertain  if  he  would 
consent  to  tbe  terms,  but  the  attorney  an- 
swered that  he  did  not  think  that  Brand 
would  agree  to  it,  but  that  he,  as  his  at- 
torney, would  agree  to  it,  and  that  would 
bind  Brand.  As  to  what  were  the  terms  to 
which  the  attorney  said  that  he  would  agree 
for  Brand  do  not  appear,  nor  does  it  appear 
that  tbe  amount  of  the  recoveries  was  ever 
the  subject  of  agreement  between  the  repre- 
sentatives of  tbe  county  and  board  of  educa- 
tion and  the  sureties  of  Brand  and  his  at- 
torney. 

It  will  be  observed  that  the  records  of  the 
judgments  to  which  great  consideration  must 
be  given  do  not  show  that  the  amounts  re- 
covered were  the  subject  of  agreement  or 
compromise,  but  that  the  costs  were  agreed 
to  be  paid  by  the  county,  which  was  neces- 
sarily the  subject  of  agreement,  as  otherwise 
the  cost  would  follow  the  Judgments.  The 
further  fact  that  no  Items  of  interest  were 
recovered  by  the  county  would  indicate,  with 
the  other  circumstances,  that  the  judgments 
were  arrived  at  by  agreement  between  the 
parties.  Conceding,  however,  that  the  Judg- 
ments were  based  upflb  the  agreements  be- 
tween the  sureties  and  the  representatives  of 
tbe  county  and  board  of  education,  the  cir- 
cumstances are  such  as  to  preclude  the  idea 
that  the  Judgments  were  procured  by  fraud. 
There  is  no  charge  of  any  fraudulent  collu- 
sion between  the  adversary  parties  to  pro- 
cure an  improper  judgment  against  Brand, 
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and  tbe  motive  which  he  assigns  as  the  rea- 
son for  the  sureties  agreeing  to  judgments 
amounting  to  $14,000,  and  which  they  knew 
would  have  to  be  paid  by  them  is  far  from 
convincing.  The  fact  that  interest  upon  the 
amounts  sued  for  to  the  sum  of  several  thou- 
sand dollars  and  a  large  amount  of  the  prin- 
cipal of  the  claims  sued  for  were  forgiven, 
as  well  as  the  undertaking  on  the  part  of 
the  county  to  pay  all  the  costs  amounting  to 
the  sum  of  $3,000  or  more,  indicates  conclu- 
sively that  the  attorney  representing  Brand 
was  endeavoring  to  do  the  best  for  him  pos- 
sible under  the  circumstance  and  did  do  so. 
It  will  not  be  overlooked  that  Brand  did  not 
testify  himself,  and  no  evidence  was  taken  in 
his  behalf  by  him,  and,  as  he  avers  be  was 
not  present  wben  the  evidence  was  taken 
against  him,  it  would  seem  to  indicate  that 
he  was  not  taking  a  very  great  Interest  In 
what  might  be  the  results.  It  is,  however, 
not  shown  that  the  attorney  representing 
him  and  the  sureties  bad  any  special  author- 
ity from  Brand  to  agree  to  the  Judgments 
for  him,  although  it  very  clearly  appears 
from  Brand's  conduct  and  actions  and  what 
he  himself  testifies  that  he  said  to  the  at- 
torney, that  the  attorney  was  impressed  with 
the  belief  that  he  was  authorized  specially 
to  make  an  agreement  for  Brand  for  a  Judg- 
ment against  him,  wbich  would  be  the  best 
settlement  that  could  be  made  for  him.  The 
law  is  well  settled  to  the  effect  that  an  at- 
torney employed  to  defend  a  cause  has  no 
authority  to  compromise  it,  unless  he  is  spe- 
cially authorized  by  the  client.  Hall  v. 
Wright,  138  Ky.  81,  127  6.  W.  516,  Ann.  Cas. 
1912A,  1255 ;  Harrow  v.  Farrow,  7  B.  Mon. 
126,  45  Am.  Dec.  60 ;  Glvens  y.  Briscoe,  3  J. 
J.  Marsh.  529;  Saving  Institution'  of  Har- 
rodsburg  v.  Chinn,  7  Bush,  639;  Brown  v. 
Bunger,  43  S.  W.  714, 19  Ky.  Law  Hep.  1527; 
Cox  v.  Adeldorf,  51  S.  W.  616,  21  Ky. 
Law  Rep.  421;  Benedict  v.  Wilhoite,  80  S. 
W.  1155,  26  Ky.  Law  Rep.  178.  Hence  It  ap- 
pears that  tbe  agreement  to  compromise  the 
case,  while  an  unauthorized  act  by  the  at- 
torney, was  not  fraudulent  except  In  legal 
contemplation.  The  attack  of  Brand  upon 
the  judgments  In  this  action,  however,  is  a 
collateral  one,  and  the  general  rule  Is  that 
a  party  to  an  action  cannot  attack  collat- 
erally a  Judgment  upon  the  ground  of  Its 
procurement  by  fraud.  This  court,  how- 
ever, held  in  Ft.  Jefferson  Improvement  Co. 
v.  Greene,  112  Ky.  55,  65  S.  W.  161,  23 
Ky.  Law  Rep.  1501,  that  a  party  against 
whom  a  Judgment  was  fraudulently  procured 
could  attack  it  and  secure  its  cancellation  in 
an  action  to  enforce  it  if  in  the  same  court 
wherein  the  fraudulent  judgment  was  ren- 
dered. A  party  against  whom  a  Judgment  is 
obtained  by  an  unwarranted  action  of  his 
attorney  in  making  a  compromise  must,  how- 
ever,   act    promptly    when    the    knowledge 
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reaches  him,  and  if  he  acquiesces  In  it  until 
the  other  parties  to  the  Judgment  so  act  in 
reliance  upon  it  that  they  cannot  be  put  In 
statu  quo  if  the  Judgment  should  be  set 
aside,  he  will  be  estopped  to  complain  of  It. 
Loughridge  v.  Burkhart,  147  Ky.  457,  144  S. 
W.  65;  15  R.  0.  L.  713.  When  Brand  ad- 
mits that  he  abandoned  the  defense  of  the 
actions,  be  was  obliged  to  know  that  Judg- 
ments would  be  rendered,  and  that  bis  sure- 
ties would  be  obliged  to  pay  them,  and  when 
he  authorized  the  sureties  by  his  message  to 
them  to  make  the  best  shift  for  themselves 
possible,  he  In  effect  authorized  them  to  as- 
sume charge  of  the  defense  and  to  arrange 
the  matter  as  best  they  could,  and  when  he 
learned,  11  days  thereafter,  that  the  Judg- 
ments bad  been  rendered,  he  should  have 
promptly  repudiated  tbem,  if  he  had  any 
grounds  upon  which  to  do  so,  or  intended  to 
do  so,  but  he  failed  to  take  any  steps  to  va- 
cate the  Judgments,  or  to  pay  them,  but  ac- 
quiesced in  them  until  his  sureties  bad  been 
required  to  satisfy  them,  and  if  the  Judg- 
ments were  not  vacated,  the  sureties  nor 
the  county  could  be  put  in  statu  quo,  and 
hence  he  is  now  estopped  to  attack  the  Judg- 
ments upon  the  ground  that  they  were  caus- 
ed by  an  unwarranted  compromise  made  by 
his  attorney,  if  such  was  the  case. 

[4]  (b)  The  subjection  of  the  personal 
property  of  Brand  to  the  payment  of  the 
Judgments  was  authorized  by  section  4176, 
Ky.  Stats.,  which  is  as  follows: 

"Judgments  in  the  name  of  the  common- 
wealth or  county  against  sheriffs  and  other 
public  collectors,  their  sureties,  or  their  heirs, 
devisees,  or  personal  representatives,  or  any 
of  them,  shall  bind  the  estate,  legal  or  equi- 
table, of  all  of  the  defendants  to  said  judg- 
ments from  the  commencement  of  the  action  or 
motion  till  satisfied.    •    *    •" 

This  is  an  old  statute  and  was  construed 
in  Harlan  v.  Lumsden,  1  Duv.  86,  and  in 
Com.  v.  Cook,  8  Bush,  221,  8  Am.  Rep.  456, 
in  the  latter  of  which  cases  it  was  held  that 
the  claim  of  exemptions  under  the  exemp- 
tion law  was  unavailing  against  the  lien  of 
the  commonwealth  provided  by  the  statute 
quoted,  and  since  that  time  the  lien  by  the 
statute  has  been  extended  to  Judgments 
against  collecting  officers  in  favor  of  the 
counties.  The  provisions  of  the  same  stat- 
ute impresses  with  a  Hen,  which  may  be  en- 
forced to  satisfy  a  Judgment  in  favor  of  the 
commonwealth  or  a  county,  any  real  estate 
owned  by  a  sheriff  or  other  collector  of  pub- 
lic dues  which  the  sheriff  or  collector  may 
own  at  the  institution  of  the  suit  in  which 
the  Judgment  is  rendered,  or  may  acquire 
during  its  pendency  and  until  the  Judgment 
is  satisfied.  The  pendency  of  the  action  and 
the  existence  of  public  record  of  such  un- 
satisfied Judgment  is  notice  to  all  persons  of 
the  existence  of  the  lien. 


[I,  •]  (c)  A  defense  is  offered  by  certain  of 
the  appellants  to  the  effect  that  they  inno- 
cently acquired  real  estate  from  Brand  dur- 
ing his  term  of  office  without  knowledge  of 
any  defalcations  upon  bis  part  and  after  he 
had  been  granted  a  quietus  by  the  fiscal 
court  for  the  years  of  his  service  previous  to 
their  acquirement  of  the 'lands,  and  for  such 
reason  the  county  or  taxing  district  Is  es- 
topped to  assert  a  lien  upon  their  lands. 
The  granting  of  a  quietus  by  the  fiscal  court 
to  a  sheriff  or  collector  of  public  dues  has 
never  been  held  to  estop  the  county  or  any 
taxing  district  from  opening  the  settlement 
upon  the  approval  of  which  a  quietus  Is 
granted  upon  the  grounds  of  fraud  or  mis- 
take in  the  settlement,  and  the  recovery  from 
the  sheriff  and  his  sureties  of  the  sums  due 
the  county  or  taxing  district,  and  which 
have  not  been  accounted  for  in  the  settle- 
ment by  the  fraud  of  the  officer  or  by  mu- 
tual mistake  of  the  officer  and  commissioner 
with  whom  the  settlement  was  made. 

Upon  common-law  principles  the  contention 
of  the  appellants  in  this  case  cannot  avail 
them,  as  they  do  not  allege  that  they  at  any 
time  had  any  knowledge  of  the  existence  of 
a  quietus,  or  that  same  influenced  in  any 
way  their  actions  in  the  premises.  Section 
4130,  Ky.  Stats.,  provides  that: 

"The  commonwealth,  the  county  and  taxing 
district  shall  have  a  lien  from  the  date  the 
sheriff  begins  to  act  upon  the  real  estate  of  the 
sheriff  therein  secured  or  afterward  acquired 
by  him,  which  shall  not  be  discharged  until  the 
Whole  amount  of  money  collected  by  the  sheriff 
or  collector,  or  for  which  he  may  be  liable  to 
them  respectively,  shall  have  been  paid.   •    •   •" 

This  statute  is  indeed  a  drastic  one,  but  it 
is  notice  to  every  one  who  may  purchase 
lands  from  a  sheriff  which  he  owned  at  the 
time  of  his  Induction  into  office,  or  acquires 
while  holding  the  office,  that  he  in  a  way  be- 
comes the  surety  of  the  sheriff  to  the  extent 
of  the  value  of  the  lands  acquired  from  him 
for  all  the  moneys  which  the  sheriff  may  quit 
the  office  of  sheriff  owing  to  the  state,  coun- 
ty, or  any  taxing  district  which  he  may  have 
collected  for  them,  or  for  which  he  may  be 
liable  to  either  of  them.  The  statute  does 
not  provide  that  the  granting  of  a  quietus 
shall  be  cause  for  setting  aside  its  terms,  but 
specially  provides  that  the  lien  shall  continue 
until  the  money  shall  have  been  paid.  The 
granting  of  the  quietus  is  not  for  the  purpose 
of  notice  to  the  public,  but  is  only  one  of  the 
means  which  is  provMed  for  the  counties  and 
taxing  districts  to  protect  themselves  against 
the  continuation  in  office  of  an  officer  en- 
gaged in  fraudulent  peculations,  but  It  does 
not  satisfy  the  demands  upon  him. 

[7]  The  claim  that  the  action  concerning 
the  taxes  levied  for  the  year  1906  was  barred 
by  limitation  is  not  availing.  The  action,  it 
is  true,  was  brought  a  short  time  after  the 
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expiration  of  fire  years  from  the  approval 
of  the  .settlement  of  the  collection  of  taxes 
for  the  year  1906,  bnt  It  was  an  action  seek- 
ing to  surcharge  the  settlement  for  relief 
from  frand  and  mistakes  in  Its  making,  and 
it  is  alleged  and  proven  that  It  was  brought 
within  five  years  after  the  discovery  of  the 
frauds  and  mistakes  contained  In  It  and 
within  ten  years  from  the  commission  of 
the  frauds  and  mistakes,  and  the  evidence 
clearly  shows  that  the  frauds  and  mistakes, 
by  ordinary  diligence,  could  not  have  been 
sooner  discovered.  The  statute  of  limitation 
does  not  begin  to  run  against  the  claims 
asserted  In  the  action  until  the  frauds  and 
mistakes  by  ordinary  diligence  ought  to  have 
been  discovered.  Section  2619,  Ky.  Stats.; 
Green  v.  Salmon,  63  S.  W.  270,  23  Ky.  Law 
Rep.  617;  Bennett  Coal  Co.  v.  Bast  Coal 
Co.,  152  Ky.  838,  164  S.  W.  922;  Provident 
Assurance  Society  v.  Withers,  182  Ky.  541, 
116  S.  W.  360;  Hleronymous  v.  Marshall,  1 
Bosh,  508;  Cavanaugh  v.  Brltt,  90  Ky.  273, 
13  8.  W.  922,  12  Ky.  Law  Rep.  204;  Dye  v. 
Holland,  4  Bush,  636. 

[1-10]  Another  ground  urged  by  the  appel- 
lants why  the  sureties  In  the  bonds  of  Brand 
were  not  liable  for  the  Judgments,  and;  for 
the  reason  of  having  agreed  to  them,  did  so 
voluntarily,  and  for  such  reason  were  not 
entitled  to  be  subrogated  to  the  rights  of  the 
county  and  taxing  district,  and  the  matters 
which  were  the  subject  of  the  judgments 
were  not  such  as  the  statutes  created  a  lien 
upon  the  real  estate  of  the  sheriff  then  owned 
or  afterward  acquired  by  him,  is,  as  plead- 
ed in  the  answers,  that  a  large  part  of  ,the 
Judgments  was  on  account  of  sums  of  money 
which  Brand  had  collected  as  taxes  from 
persons  and  property  which  had  never  been 
assessed  for  taxation  and  never  certified  to 
him  for  collection,  and  other  Bums  embraced 
In  the  judgments  were  on  account  of  com- 
missions allowed  Brand  in  the  settlements 
which  were  In  excess  of  the  rate  prescribed 
by  law,  and  that  other  sums  embraced  In  the 
judgments  were  for  Illegal  fees  allowed 
Brand  by  the  fiscal  court  and  paid  by  him. 
Neither  Brand,  in  his  answers,  nor  any  of 
the  other  appellants,  alleged  that  the  fore- 
going were  the  entire  subject-matters  of  the 
judgments,  nor  do  they  allege  that  Brand 
did  not  collect  and  appropriate  to  his  own 
use  the  moneys  received  from  the  collections 
of  taxes  that  were  not  assessed  nor  certified 
to  him  for  collection,  nor  that  he  did  not  re- 
ceive in  the  settlements  the  benefits  of  the  un- 
lawful commissions  and  fees,  but  the  conten- 
tion is  that  the  sureties  in  the  bonds  were 
not  bound  for  their  principal's  actions  In 
those  particulars,  and  that  the  claim  of  the 
county  against  Brand  for  collecting  moneys 
for  taxes  which  were  unassessed  was  a  mere 
claim  for  damages,  and  that  the  county  bad 
forfeited  its  right  to  recover  anything  on 
that  account,  because  it  failed  to  minimize 
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Its  loss  by  causing  the  assessments  to  be 
made  and  collecting  the  taxes  after  the  dis- 
covery that  such  property  had  not  been  as- 
sessed for  taxation.  Some  of  the  answers 
assert  that  the  Illegal  fees  and  commissions 
amount  to  one  sum,  and  others  allege  that 
they  amounted  to  other  sums,  and  there  is  as 
great  a  divergence  In  the  different  answers 
as  to  the  amounts  which  it  Is  alleged  were 
embraced  In  the  judgments  arising  from  the 
collections  made  by  Brand  as  taxes  upon 
property  and  polls  not  assessed  and  certi- 
fied to  him  for  taxation,  but  the  principle 
applicable  may  be  applied  whether  the  sums 
are  one  amount  or  another.  Touching  the 
Illegal  fees  and  commissions"  in  excess  of 
what  the  law  allows  a  sheriff  for  collection, 
it  is  only  necessary  to  say  that  Brand,  hav- 
ing received  credit  In  his  settements  by  fees 
and  commissions  to  which  he  was  not  enti- 
tled, left  In  his  hands  and  not  paid  by  him 
sums  of  money  equal  to  the  unlawful  fees  and 
commissions,  and  which  arose  from  taxes 
upon  property  and  persons,  regularly  as- 
sessed and  certified  to  him  for  collection,  and 
It  can  hardly  be  contended  that  his  sureties 
were  not  bound  upon  his  bonds  for  such  sums. 
The  cases  of  Dawson  v.  Lee,  83  Ky.  49,  and 
Whaley  v.  Com.,  110  Ky.  154,  61  S.  W.  35, 
23  Ky.  Law  Rep.  1292,  cited  by  appellants, 
are  not  applicable  to  the  facts  of  this  case. 
In  the  first  of  the  cases  cited  the  surety  was 
not  In  reality  a  surety,  and  for  that  reason 
was  not  bound  on  the  bond,  and,  having 
voluntarily  paid  a  defalcation,  was  denied 
subrogation,  and  In  the  second  case  it  was 
held  that  the  sureties  were  not  bound  for  an 
unconstitutional  tax  collected  by  a  sheriff. 
Touching  the  collections  made  by  Brand, 
which  he  pretended  were  taxes  being  collect- 
ed by  him,  but  where  the  property  and  per- 
son had  not  been  assessed,  nor  the  taxes 
therein  certified  to  him  for  collection,  there 
is  no  dispute  of  the  fact  that  the  persons 
and  property  were  subject  to  be  assessed 
and  due  to  pay  the  taxes,  and  that  Brand 
collected  same,  together  with  interest  and 
penalties,  as  though  the  same  had  been  regu- 
larly made,  and  In  his  settlements  fraudu- 
lently concealed  the  collections  and  appro- 
priated the  money  to  his  own  use.  One  of 
the  covenants  of  his  official  bond  was  that 
"he  himself  and  deputies  shall  well  and 
truly  discharge  all  the  duties  of  the  office"  of 
sheriff.  The  bond  executed  by  him  for  th< 
collection  of  the  county  levy  covenanted 
"that  the  said  W.  L.  Brand,  sheriff,  shall  In 
all  things  well  and  truly  perform  the  duties 
of  collector  of  the  county  levy  of  said  coun- 
ty." The  bond  provided  for  in  section  4133, 
Ky.  Stats.,  covenanted  that  he,  as  "sheriff, 
shall  faithfully  perform  his  duties."  The 
bonds  were  executed  and  accepted  within  the 
time  prescribed  by  law,  so  as  to  make  them 
statutory  bonds,  and  hence  the  lien  provided 
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by  statute  (section  4130,  supra)  upon  his 
property  existed,  and  the  reason  for  holding 
that  it  did  not  exist  in  Hall  v.  Com.,  8  Bush, 
878,  does  not  apply.  Section  4027,  Ey.  Stats., 
provides  that  the  last-mentioned  bond  shall 
bind  the  sheriff  and  his  sureties  for  all  mon- 
eys which  shall  come  to  his  hands  by  vir- 
tue or  color  of  his  office.  Section  4241,  Ey. 
Stats.,  makes  It  the  duty  of  the  sheriff  to 
cause  all  property  omitted  from  assessment 
for  taxation  to  be  assessed,  and  a  failure  to 
perform  this  duty  Is  a  breach  of  his  bond, 
in  that  he  is  not  faithfully  performing  the 
duties  of  his  office.  If  the  claim  for  such 
a  breach  is  a  matter  of  damages  suffered  by 
the  county  or  taxing  district  by  a  failure  to 
perform  this  duty,  as  said  in  Alexander  r. 
Owen  County,  136  Ey.  420,  124  S.  W.  380, 
the  damages  are  sums  of  money  which  are 
thus  lost  to  the  county.  In  the  instant  case 
Brand  had  knowledge  of  the  property,  which 
had  been  omitted  from  tbe  assessment,  be- 
cause he  collected  the  taxes  as  If  it  had  been 
assessed  and  opproprlated  the  money  to  his 
own  use.  It  is  contended  that  he  is  not  li- 
able upon  his  bond  for  such  damages,  be- 
cause he  could  not  be  guilty  of  embezzlement 
for  collecting  and  appropriating  such  moneys, 
as  was  held  in  Com.  v.  Alexander,  129  Ey. 
429,  112  S.  W.  586,  33  Ey.  Law  Rep.  971. 

The  reason  of  his  criminal  guilt  of  the 
crime  of  embezzlement  being  absent  la  that 
the  sheriff  is  forbidden  by  statute  to  collect 
taxes  until  the  assessment  Is  certified  to  him 
for  collection,  and  to  constitute  the  crime  of 
embezzlement  the  property  embezzled  must 
have  been  legally  in  his  custody.  The  li- 
ability upon  his  bond  for  the  failure  to 
cause  omitted  property  to  be  assessed,  and 
then  to  collect  the  taxes  and  account  for  the 
money  rests  upon  other  and  different  grounds. 
It  Is  a  civil  liability  created  by  his  bonds  and 
the  covenants  thereof.  Neither  does  the 
fact  that  the  officials  of  the  county,  after 
discovering  the  omissions,  where  the  sher- 
iff had  made  collections,  as  though  the  as- 
sessments had  been  made,  lose  its  right 
to  recover  the  sums  from  the  sheriff  and  his 
bondsmen,  because  no  effort  was  made  to 
minimize  the  losses  by  undertaking  to  as- 
sess the  property  and  again  harass  the  citi- 
zens with  a  second  collection  of  what  was 
due  from  them,  because  the  sheriff  is  the 
officer  of  the  county  upon  whom  the  duty 
is  imposed  of  causing  the  assessment  to  be 
made  in  due  time.  To  undertake  to  make  the 
assessment  of  omitted  property  several  years 
after  the  time  when  It  should  have  been 
done,  when  the  property  has  changed  hands 
and  been  lost  or  destroyed,  and  the  owners 
dead  or  removed,  would  not  only  be  imprac- 
tical, but,  in  the  greater  number  of  instanc- 
es, impossible.  The  taxes  due  from  nonas- 
sessed  property,  and  also  polls,  which  have 
been  collected  by  the  sheriff,  Is  money  which 


came  to  the  hands  of  the  sheriff  by  color  of 
his  office.  The  lien  provided  for  by  section 
4130,  supra,  upon  the  real  estate  of  tbe  sher- 
iff, it  will  be  observed,  is  not  to  secure  the 
payment  alone  of  taxes  regularly  assessed 
and  collected  by  the  sheriff,  but  tbe  lien  ex- 
ists In  favor  of  the  county,  taxing  district 
and  state  for  any  money  "for  which  be  may 
be  liable  to  them  respectively." 

[11)  Section  4130,  Ey.  Stats.,  supra,  bow- 
ever,  does  not  create  a  lien  upon   tbe  real 
estate  of  the  sheriff,  except  such  as  be  was 
the  owner  of  at  some  time  during  bis  time 
in  office.     While  the  statute  in  terms  fixes 
the  lien  "from  the  date  the  sheriff   begins 
to  act  upon  the  real  estate  of  the  sheriff 
therein  secured  or  after  acquired  by  him," 
It  does  not  by  Its  terms  fix  a  lien  upon  real 
estate  acquired  by  one  who  is  not  a  sheriff, 
and  so  drastic  a  statute  will  not  be  extend- 
ed beyond  its  terms.     Any  other  construc- 
tion would  fix  a  lien  upon  real  estate  of  one 
who  bad  once  been  a  sheriff  for  any  defal- 
cation that  might  be  discovered  for  years 
thereafter,  and  would  result  very  disastrous- 
ly to  a  purchaser  from  him,  however  inno- 
cent.    Section  4176,  supra,  fixes  a  lien,  as 
heretofore  stated,  upon  any  lands  owned  by 
Brand  at  the  beginning  of  the  actions  by 
the  county  and  board  of  education  on  Feb- 
ruary 23,  1012,  and  upon  any  lands  thereafter 
owned  by  him  until  the  Judgments  are  satis- 
fled.    Hence  the  lots  which  were  conveyed  to 
W.  L.  Brand,  one  by  A.  L.  Brand  on  Hay  8, 
1911,  one  by  Mollie  Eennedy  on  May  2,  1911, 
one  by  Lola  Boone  on  May  5,  1911,  and  an- 
other by  W.  A.  Usher,  on  May  8,  1011,  and 
all  four  of  which  were  conveyed  by  W.  L. 
Brand  to  J.  C.  Brand  on  May  8,  1911,  were 
not  in  lien  to  the  judgments  against  Brand 
and  his  sureties,  as  they  were  not  owned  by 
W.  I*.  Brand  while  sheriff,  and  were  disposed 
of  by  him  before  the  Institution  of  the  ac 
tions  upon  his  bonds. 

Fur  the  same  reason  the  lands  acquired  by 
W.  h.  Brand  on  March  15,  1911,  and  con- 
veyed to  S.  T.  HamUton  on  March  22,  1910, 
nor  the  lands  acquired  by  Brand  on  March 
15,  1910,  and  conveyed  to  J.  A  Hamilton  on 
March  22,  1910,  were  not  in  lien  to  the  judg- 
ments in  favor  of  the  county  and  board  of 
education. 

It  does  not  appear,  that  the  action  was  pre- 
pared in  the  trial  court  with  reference  to  the 
dates  within  which  the  ownership  of  lands  by 
W.  L.  Brand  would  cause  them  to  be  In  lien  to 
the  judgments,  and  for  that  reason  it  cannot 
be  distinctly  ascertained  from  the  record 
whether  the  lands  conveyed  to  G.  R.  Allen 
and  W.  A  Usher,  and  described  as  a  "busi- 
ness house  and  lot  situated  In  Mayfleld  (with 
improvements  thereon),  beginning  at  the 
southwest  corner  of  the  said  house,  at  the 
center  of  the  wall  between  this  lot  and  the 
R.  H.  Creason  building  on  the  east  of  Prairie 
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or  Seventh  street,  thence  north  with  Prairie 
street  to  center  of  brick  wall  on  north  side 
of  Usher  building,  being  45  feet  more  or 
less,"  etc.,  and  also  a  tract  of  land,  or  a  por- 
tion of  a  tract,  which  was  conveyed  to  V.  E. 
Allen  by  W.  L.  Brand,  and  is  described  as 
"being  in  the  northeast  quarter  of  section  2, 
township  2,  range  1  east,  containing  165% 
acres,"  are  or  are  not  subject  to  the  lien  of 
the  judgments,  in  accordance  with  the  princi- 
ples of  this  opinion,  and  hence,  upon  the  re- 
turn of  the  cause  to  the  trial  court,  the  par- 
ties should  be  permitted  to  prepare  it  for  trial 
with  reference  to  whether  the  judgments  are 
a  lien  upon  the  two  pieces  of  property,  and 
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the  court  may  determine  such  question  ac- 
cording to  the  principles  of  this  opinion. 

[12]  The  complaint  made  in  brief 'of  V.  E. 
Allen  against  the  Graves  County  Banking  & 
Trust  Company  cannot  be  considered,  as  in 
the  statement  of  his  appeal  he  does  hot  make 
the  Banking  &  Trust  Company  <m  appellee. 

The  appeals  are  dismissed  as  to  W.  S. 
Cook,  and  the  Judgment  is  reversed  upon  the 
appeal  of  W.  L.  Brand,  executor  of  J.  C. 
Brand,  V.  E.  Allen,  6.  B.  Aljen,  and  to  the 
extent  Indicated  in  the  opinion,  and  upon  the 
appeals  of  S.  T.  Hamilton  and  J.  A.  Hamilton, 
and  In  all  other  respects,  the  Judgment  Is  af- 
firmed. 
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BOSLEY  v.  STATE.  (No.  6540.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  11, 
1920.) 

1.  Criminal  law  «J=»598(2)— Defendant  en- 
titled TO  CONTINUANCE  WHERE  ABSENT  WIT- 
NESSES Were  in  Stance  with  Expedition  - 
ast  Forces. 

In  a  prosecution  for  seduction,  where  de- 
fendant applied  for  a  continuance  on  the  ground 
of  absent  witnesses,  and  it  appeared  the  wit- 
nesses who  it  was  stated  would  testify  to  a 
material  matter  were  in  France  with  the  Amer- 
ican Expeditionary  Forces,  and  that  by  no  dil- 
igence could  their  testimony  have  been  obtain- 
ed, defendant  without  any  showing  of  diligence 
is  entitled  to  a  continuance. 

2.  Criminal  law  <8=1088(19)— Affidavits  or 
absent  witnesses  inserted  in  the  record 
after  disposition  of  case  below  cannot 
be  considered. 

Where,  after  disposition  of  the  case  and  over- 
ruling of  motion  for  new  trial,  the  trial  judge 
inserted  in  the  record  affidavits  of  absent  wit- 
nesses without  reopening  the  case  or  notifying 
defendant,  such  affidavits  being  inserted  by  so- 
called  bills  of  exception,  they  may  not  be  con- 
sidered by  the  appellate  court 

Appeal  from  District  Court,  Palo  Pinto 
County;  J.  B.  Keith,  Judge. 

Baker  Bosley  was  convicted  of  seduction, 
and  he  appeals.    Reversed  and  remanded. 

Ritchie  &  Ranspot,  of  Mineral  Wells,  for 
appellant 

Alvin  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  seduction  and  allotted  two  years  in  the 
penitentiary. 

[1]  There  is  one  question  in  the  case 
which,  we  are  of  opinion,  should  reverse  the 
Judgment.  Appellant  filed  application  for  a 
continuance.  Two  of  the  absent  witnesses 
were  in  the  service  in  France  during  the 
late  war,  and  were  so  situated  their  evidence 
could  not  be  obtained.  If  what  is  alleged 
could  be  proved  by  them,  it  is  of  the  most 
material  character,  as  it  bore  directly  upon 
the  chastity  of  the  girl  alleged  to  have  been 
seduced.  No  diligence  could  have  secured 
their  testimony.  Where  this  is  the  case, 
diligence  is  excused.  The  law  does  not  re- 
quire impossibilities.  There  were  other  wit- 
nesses who  were  absent,  their  testimony  be- 
ing more  or  less  of  a  material  nature. 

[2]  After  the  trial  of  the  case  and  its  final 
disposition,  the  judge  filed  what  he  terms 
"bills  of  exception,"  two  in  number.  By 
these  bills  he  puts  Into  the  record  the  affida- 
vit of  two  of  the  absent  witnesses,  Williams 
and  Phillips.  These  were  not  the  witnesses 
who  were  in  France.  These  affidavits  came 
after  the  disposition  of  the  case,  motion  for 
new  trial  was  overruled,  and  notice  of  ap- 


peal entered.  These  two  affidavits  and  the 
bills  as  certified  by  the  judge  putting  them 
in  the  record  cannot  be  considered.  Tie  case 
was  not  reopened,  and  defendant  had  no 
notice  of  the  fact  these  bills  of  exception 
were  placed  in  the  record.  They  were  not 
asked  by  either  party  to  the  litigation,  but 
were  placed  in  by  the  judge  of  bis  own 
motion.  They  therefore  cannot  be  consid- 
ered. 

There  are  other  questions  raised,  among 
others  the  sufficiency  of  the  evidence;  but 
in  the  attitude  the  case  Is  presented  these 
are  not  discussed.  We  are  of  opinion  appel- 
lant Is  entitled  to  a  new  trial,  and  that  it 
should  have  been  awarded  him  on  the  show- 
ing made,  especially  in  view  of  the  meager- 
ness  of  the  testimony. 

The  judgment  will  be  reversed,  and  the 
cause  remanded. 


WILLIAMS  v.    STATE.     (No.   5488.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  18, 
1920.) 

1.  Forgebt  «=»7(1)— Duplicate  deposit  blip 

SUBJECT  THEREOF. 

A  duplicate  deposit  slip  can  become  the  sub- 
ject of  forgery. 

2.  Forgery  «=>44(3)— Evidence  insufficient 
to  sustain  conviction. 

Evidence  held  insufficient  to  sustain  a  con- 
viction of  forgery  of  a  duplicate  deposit  by 
change  of  date  and  amount  defendant  denying 
making  the  change;  expert  opinion  that  altera- 
tion was  in  his  handwriting  being  based  on  a 
single  figure,  and  his  wife  testifying  to  have 
made  the  alteration  for  an  innocent  purpose. 

8.  Forgery  «=»44(2>— Proof  by  ctbcuvbtah- 
tial  evidence  not  precluded. 
Code  Cr.  Proc.  1911,  art  814,  declaring 
proof  by  comparison  by  experts  insufficient  to 
establish  handwriting  of  a  witness  who  denies 
his  signature  under  oath,  does  not  preclude 
proof  of  forgery  by  circumstantial  evidence. 

4.  Criminal  law  <S=»381— Proof  of  bad  rep- 
utation will  not  support  conviction. 
Proof  of  defendant's  bad  reputation  for  hon- 
esty cannot  support  his  conviction,  in  the  ab- 
sence of  facts  of  sufficient  cogency  to  prove  his 
guilt  of  the  offense  involved. 

Appeal  from  District  Court  Palo  -Pinto 
County ;  J.  B.  Keith,  Judge. 

C.  D.  Williams  was  convicted  of  forgery, 
and  appeals.    Reversed  and  remanded. 

Preston  Martin,  of  Weatherford,  for  ap- 
pellant 

Alvin  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  The  conviction  Is  for  for- 
gery.   The  instrument  charged  to  have  been 
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forged    is  a  duplicate  deposit  slip,  It  being 
averred  that  the  First  National  Bank  of 
Santo,   Tex.,  received  a  deposit  of  $190  for 
the  account  of  Minnie  Williams,  and  issued 
to  her  a  deposit  slip  dated  the  13th  day  of 
December,  1918.    The  allegations  show  that 
the  slip  was  issued  by  Paul  Bryan,  an  of- 
ficer  of  the  bank,  and  that  he  Indorsed  on 
the    receipt  his  Initials  "P.  B.";    that  the 
Blip  'was  altered  by  the  appellant  by  chang- 
ing it  so  that  the  date  appeared  December 
7,  and  the  amount  of  the  deposit  $110. 

II]  The  allegations  of  the  Indictment,  in- 
cluding   appropriate    Innuendo     averments 
which  were  made,  were  sufficient  to  charge 
an  offense.    The  proposition  that  a  duplicate 
deposit  slip  could  not  become  the  subject  of 
forgery  does  not  meet  with  our  assent.    The 
contrary  was  specifically  declared  in  a  well- 
considered  opinion  by  the  Supreme  Court  of 
Missouri.     See  State  v.   Jackson,   221  Mo. 
478,  120  S.  W.  70, 133  Am.  St  Rep.  477.    This 
view  accords  with  our  own.    See  Martin  v. 
State,  209  S.  W.  668,  and  cases  therein  re- 
ferred to.     See,  also,  Cyc.  voL  9,  p.  1384, 
note  61. 

12]  The  jury  acquitted  the  appellant  of 
passing  a  forged  Instrument,  and  we  think 
the  evidence  of  forgery  not  conclusive  of 
the  guilt  of  appellant.    The  appellant  was 
a  fanner,  about  57  years  of  age.    He  and  his 
wife  resided  in  Santo,  In  Palo  Pinto  county, 
and  funds  belonging  to  them  were  deposited 
in  the  First  National  Bank  of  Santo  in  the 
name  of  Mrs.  Minnie  Williams,  the  wife  of 
the  appellant   Appellant  had  also  an  account 
In  a  bank  at  Ft  Worth.    Appellant  while 
residing  at  Santo,  drew  a  check  upon  his 
wife's  account  In  the  First  National  Bank 
for  $107,  using  it  for  the  purchase  of  a  bale 
of  cotton.    Subsequently,  he  moved  to  Weath- 
erford,  In  Parker  county,  and  on  going  to 
Weatherford  he  opened  an  account  with  the 
bank  there  by  giving  that  bank  a  check  upon 
the  First  National  Bank  of  Santo  for  $338.74. 
This  check,  when  paid  by  the  bank  at  Santo, 
left   Mrs.    Minnie  Williams'   account   over- 
drawn $109.80.    This  overdraft  was  drawn 
to  appellant's  attention  some  time  in  Febru- 
ary by  a  phone  message  from  an  officer  in 
the  bank  at  Santo,  the  appellant  at  the  time 
requesting  the  officer  to  make  a  statement  of 
hie  account  and  stating  that  if  there  was 
anything  wrong  about  It  he  would  adjust  it 
Appellant    after    receiving    the    statement 
wrote  the  bank  at  Santo  the  following  letter: 

"Weatherford,  Texas,  Feb.  10,  1919. 
"Mr.  Paol  Bryan,  Santo,  Texas— Dear  Sir  and 
Friend:  Referring  to  our  conversation  over  the 
telephone  regarding  an  overdraft  of  $109.80 
against  my  wife's  account  In  your  bank.  I 
have  received  your  statement  and  have  careful- 
ly checked  it  with  my  check  book  and  deposit 
dip.  According  to  my  figures  instead  of  there 
being  an  overdraft  there  seems  to  be  a  balance 
to  my  wife's  credit  of  twenty  cents.  The  trou- 
ble seems  to  be  that  she  wasn't  given  credit  for 


$110.00  deposited  on  December  7th.    I  have  the 
deposit  slip  covering  the  above. 

"Yours  truly,  a  D.  Williams." 

The  bank  replied,  requesting  him  to  send 
the  deposit  slip  to  Santo  for  Inspection, 
and  the  appellant  accordingly  sent  It  to 
another  banker,  Mr.  Hatchett.  It  seems 
that  about  10  days  later  Mr.  Hatchett  was 
required  to  deliver  the  deposit  slip  to  the 
prosecuting  attorney,  and  a  prosecution  was 
established.  According  to  the  testimony  of 
the  appellant  and  his  wife,  after  the  prose- 
cution was  established,  Mrs.  Williams  told 
the  appellant  that  she  had  changed  the. de- 
posit slip;  that  is,  that  she  had,  some  time 
after  the  removal  to  Weatherford,  taken  the 
deposit  slip  for  $190,  dated  the  13th  of  De- 
cember, and  erased  the  13  and  made  a  7  In 
lieu  of  it  and  erased  the  $190,  and  converted 
It  Into  $110;  that  her  reason  for  doing  so 
was  that  she  bad  received  certain  sums  of 
money  from  the  United  States  government 
on  account  of  her  son  who  was  a  United 
States  soldier  in  France,  and  that  the  $110 
and  the  date  mentioned  coincided  with  the 
amount  that  she  at  that  time  had  on  account 
of  her  son,  and  that  the  change  was  made 
as  a  memorandum,  and  the  slip  then  hung 
upon  a  hook  In  the  kitchen,  used  by  her  for 
filing  papers.  When  the  appellant  received 
this  Information,  he  paid  the  overdraft  His 
wife  testified  as  a  witness  that  she  had 
made  the  change  In  the  deposit  slip  men- 
tioned, and  had  not  advised  her  husband  of 
the  change  until  after  his  arrest.  It  was 
shown  without  dispute  that  she  had  received 
certain  sums  of  money  from  the  government 
on  account  of  her  son. 

[J]  Appellant  testified  that  at  the  time 
he  made  the  check  for  his  balance  In  the  San- 
to Bank,  he  had  forgotten  that  he  drew  the 
check  for  $107  In  payment  of  the  bale  of 
cotton  upon  his  wife's  account  at  Santo,  but 
believed  that  he  had  drawn  it  upon  his  bank 
at  Ft  Worth.  Bryan,  the  officer  of  the  bank 
at  Santo,  testified  on  behalf  of  the  state  as 
an  expert  witness  on  handwriting.  There 
were  before  the  jury  at  the  time  some  checks 
and  memorandums  written  by  the  appellant, 
admittedly  In  his  handwriting,  and  based 
upon  these  the  expert's  testimony  was  given. 
He  stated  that  the  erasure  of  the  date  and 
amount  on  the  deposit  slip  and  their  substi- 
tution were  obvious  to  an  ordinary  observer ; 
that  the  erasures  were  not  complete,  and  the 
substitution  In  an  ink  of  a  different  color. 
He  testified  to  points  of  similarity  In  the 
figure  7  of  the  alleged  spurious  instrument 
and  that  upon  a  document  In  appellant's 
handwriting,  and  from  this  comparison  testi- 
fied that  in  his  opinion  they  were  each  writ- 
ten by  the  same  person. 

The  appellant  as  stated  before,  testified 
In  the  case,  and  denied  that  he  had  altered 
the  instrument,  and  went  before  the  grand 
jury  while  it  was  investigating  his  case  and 
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made  there  a  sworn  statement  to  that  effect, 
which  the  state  Introduced  In  evidence,  which 
coincides  In  substance  with  his  testimony 
upon  the  stand  and  that  of  his  wife.  In  this 
statement,  he  says  that,  while  he  was  check- 
ing up  the  account  which  the  bank  at  Santo 
sent  him  upon  his  request,  he  found  a  de- 
posit slip  for  $110  hanging  on  a  hook  in  the 
kitchen  of  his  residence,  and  he  discovered 
that  the  statement  furnished  him  by  the  bank 
did  not  Include  that  deposit ;  that  he  had  no 
knowledge  of  his  wife  having  made  the 
change,  and  sent  the  slip  to  Santo  for  inspec- 
tion, and  as  soon  as  he  had  learned  from  his 
wife  that  she  had  made  the  change  for  a 
memorandum,  he  remitted  the  amount  of 
the  overdraft 

We  have  a  statute  (article  814,  0.  C  P.) 
in  which  it  is  said: 

"It  is  competent  in  every  case  to  give  evidence 
of  handwriting  by  comparison,  made  by  ex- 
perts or  by  the  jury;  but  proof  by  comparison 
only  shall  not  be  sufficient  to  establish  the  hand- 
writing of  a  witness  who  denies  his  signature 
under  oath." 

This  statute  does  not  preclude  the 
proof  of  forgery  by  circumstantial  evidence 
(Branch's  Annotated  Texas  Penal  Code,  8 
1416;  Batte  v.  State,  67  Tex.  Or.  R.  128, 
122  S.  W.  661) ;  and  similarity  of  handwrit- 
ing In  the  alleged  forged  Instrument,  and 
others  that  may  be  legally  used  for  compari- 
son in  a  particular  case  may  be  one  of  the 
circumstances,  but  It  has  always  been  re- 
garded as  feeble.  Jones  v.  State,  7  Tex. 
App.  460.  In  the  present  Instance,  this  Is 
particularly  so,  in  that  the  opinion  of  the 
expert  Is  based  upon  the  similarity  of  but 
one  figure.  He  claims  that  In  the  figure  7 
upon  the  spurious  Instrument  there  was  a 
peculiarity  similar  to  that  on  the  same  figure 
In  an  admitted  document 

There  are  other  circumstances  relied  on 
by  the  state,  but  on  the  whole  the  evidence 
Is  not  conclusive  of  appellant's  guilt;  does 
not  make  it  appear  with  reasonable  certainty. 
Particularly  Is  this  true  when  it  is  recalled 
that,  to  be  sufficient  in  the  instant  case,  It 
must  meet  the  test  applied  to  circumstantial 
evidence. 

The  evidence  that  the  alteration  was  In 
appellant's  handwriting  was  entirely  in- 
,  adequate ;  the  Instrument  on  its  face  bore 
unmistakable  evidence  of  an  alteration,  with 
no  indication  of  any  effort  to  conceal  that 
fact  The  appellant's  conduct  In  overdrawing 
his  account  Is  reasonably  explained.  That 
he  had  a  bank  account  In  Ft  Worth  in  which 
he  could  have  drawn  the  $107  check  is  not 
contradicted.  Appellant's  conduct  in  de- 
manding a  statement  and  sending  the  altered 
deposit  slip  to  Santo  for  Inspection,  are  facts 
consistent  with  his  theory  of  mistake,  and 
not  Inconsistent  with  his  Innocence.  His 
statement  before  the  grand  Jury,  made  soon 


after  his  arrest  Is  in  harmony  with  his  tes- 
timony. 

[4]  The  reputation  of  appellant  was  put 
Into  the  case,  and  some  testimony  adduced 
to  the  effect  that  his  reputation  for  honesty 
and  fair  dealing  at  Strawn,  where  he  former- 
ly lived,  was  bad.  Some  of  this  testimony 
apparently  went  back  as  far  as  1882,  and  in 
connection  with  the  matter  it  appeared  that 
appellant's  business  house  had  at  one  time 
burned,  and  that  suspicion  of  arson  was 
aroused  against  hlra.  There  was  no  arrest, 
and  he  explained  that  hlB  property  was  only 
partially  Insured,  he  having  none  on  his 
building.  We  think  as  the  record  la  presented 
this  testimony  was  legitimate,  and  it  doubt- 
less had  a  potent  effect  In  discrediting  ap- 
pellant, but  It  cannot  be  used  to  support  the 
conviction  here,  In  the  absence  of  facts  of 
sufficient  cogency  to  prove  his  guilt  of  the 
offense  involved  in  this  appeal. 

The  judgment  is  reversed,  and  the  cause 
remanded. 


ALEXANDER  v.  STATE.     (No.  5643.) 

(Court  of  Criminal  Appeals  of  Texas.     Feb. 
11,  1920.) 

1.  Intoxicating  liquors  «=»227— Ii»  PROSECU- 
TION OF  ALLEGED  BETAIL  UQUOR  DEALER  TES- 
TIMONY AS  TO  DEFENDANT'S  BAD  REPUTATIOS 
AS  TO  SALES  OF  INTOXICANTS  INADMISSIBLE. 

In  a  prosecution  for  pursuing  the  occupa- 
tion of  a  retail  liquor  dealer  in  a  county  where 
the  sale  was  fortridden,  where  defendant  did 
not  put  in  issue  his  reputation,  evidence  as  to 
bis  bad  reputation  as  a  seller  of  intoxicating 
liquors  is  inadmissible. 

2.  Criminal  law  oj=»378  —  Rule  as  to  ad- 
missibility of  evidence  of  defendant's 
reputation  stated. 

Where  a  defendant  seeks  to  prove  a  good 
reputation  as  a  peaceable,  law-abiding  citizen, 
the  state  may  prove  his  bad  reputation,  and,  if 
defendant  becomes  a  witness,  he  puts  in  issue 
his  reputation  for  truth  and  veracity,  while,  if 
he  moves  for  a  suspended  sentence,  he  opens 
generally  the  issue  of  his  reputation. 

3.  Witnesses  <8=>350— Defendant  who  tes- 
tifies MAY  BE  CROSS-EXAMINED  AS  TO 
WUETIUUt  HE  WAS  INDICTED  FOB  FELONIES. 

Where  defendant  who  was  charged  with 
pursuing  the  occupation  of  retail  liquor  dealer 
in  a  county  where  sale  was  forbidden,  took  the 
stand,  it  was  permissible  for  the  state  to  in- 
quire as  to  whether  or  not  and  how  many  times 
he  had  been  indicted  for  selling  whisky;  it  ap- 
pearing that  the  indictments  charged  felonies. 

4.  Witnesses  «=350— In  a  prosecution  or 

ALLEGED  RETAIL  LIQUOR  DEALER  CROSS-EX- 
AMINING DEFENDANT  AS  TO  WHETHER  HE  HAD 
BEEN  ENJOINED  WAS  IMPROPER. 

Where  defendant  was  charged  with  pursu- 
ing the  occupation  of  retail  liquor  seller  in  a 
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Digitized  by 


Google 


Tex.) 


ALEXANDER  v.  STATE 

(218  8.W.) 


753 


county  where  the  sale  of  intoxicants  was  for- 
bidden, it  waa  improper  to  allow  the  state  to 
cross-examine  defendant,  who  took  the  stand, 
as  to  whether  a  bill  seeking  an  injunction  and 
alleging  that  he  was  selling  intoxicating  liquors 
bad  not  been  filed,  and  whether  he  allowed  de- 
cree to  go  by  default. 

Appeal  from  District  Court,  Kaufman 
County ;  Joel  R  Bond,  Judge. 

Charlie  Alexander  was  convicted  of  the 
offense  of  pursuing  the  occupation  of  a  retail 
liquor  dealer  in  a  county  in  which  the  sale 
of  intoxicants  was  forbidden  by  law,  and  be 
appeals.    Reversed  and  remanded. 

Ross  Huffmaster  and  Wynne  &  Wynne, 
ail  of  Kaufman,  for  appellant 

Alvin  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

I/ATTCMORE,  J.  Appellant  was  convicted 
In  the  district  court  of  Kaufman  county  of 
the  offense  of  pursuing  the  occupation  of  a 
retail  liquor  dealer  in*  said  county,  in  which 
the  sale  of  liquor  had  been  forbidden  by  law, 
and  his  punishment  fixed  at  two  years'  con- 
finement in  the  penitentiary. 

[1,  2]  The  second,  sixth,  eleventh,  twelfth, 
and  twenty-fifth  grounds  here  urged  for  re- 
versal complain  that  the  state  was  allowed 
to  prove  by  a  number  of  witnesses  that  the 
general  reputation  of  appellant  as  a  boot- 
legger and  seller  of  intoxicating  liquors  was 
bad  in  the  community  where  he'  lived,  and 
'where  this  offense  was  alleged  to  have  been 
committed.  Objection  to  said  testimony  was 
preserved  by  proper  bills  of  exceptions,  in 
his  approval  of  which  the  learned  trial  court 
says  that  such  evidence  was  admitted  upon 
the  authority  of  Sasser  v.  State,  73  Tex.  Cr. 
R.  539,  166  S.  W.  1160.  It  is  to  be  regretted 
that  the  opinion  in  said  case  did  not  more 
fully  set  out  the  facts  which  led  to  the  hold- 
ing, for  it  will  be  manifest  that,  if  such  facts 
had  appeared,  the  trial  court  in  the  Instant 
case  would  have  ruled  differently.  By  refer- 
ence to  the  original  record  in  the  Sasser  Case, 
supra,  which  is  on  file  with  the  clerk  of  this 
court,  and  which  is  examined  and  referred 
to  in  order  to  correct  any  apparently  mis- 
leading statement  in  the  opinion  in  said  case, 
it  is  disclosed  that  the  state's  testimony  as 
to  the  bad  reputation  of  the  appellant,  In  re- 
gard to  selling  intoxicating  liquor,  as  Is  set 
forth  in  said  Sasser  Case,  was  Introduced 
by  the  state  In  rebuttal,  and  after  the  de- 
fendant, while  Introducing  his  testimony,  had 
placed  in  issue  his  own  general  reputation 
both  for  truth  and  veracity  and  as  a  peace- 
able and  law-abiding  citizen.  The  state  In 
such  case  was  within  the  rules  laid  down. 

One  on  trial  for  a  crime,  who  voluntarily 
lets  down  the  bars  and  seeks  to  prove  a 
good  reputation  as  a  peaceable  and  law-abid- 
ing citizen,  subjects  himself  to  the  counter 
attack  of  the  state,  by  way  of  proving  his 
278S.W.— 48 


bad  reputation  In  regard  to  the  particular 
■crime  charged,  or  others  made  permissible 
by  law,  but  we  know  of  no  authority  which 
holds  admissible  against  an  accused  his  bad 
reputation  until  in  some  manner  he  has  made 
the  same  an  issue.  Branch's  Ann.  Penal 
Code,  {  148;  McGary  v.  State,  198  S.  W.  574. 
If  the  accused  becomes  a  witness  In  his  own 
case,  he  thus  puts  In  issue  his  reputation  for 
truth  and  veracity;  if  he  attempts  to  estab- 
lish for  himself  affirmatively  a  good  reputa- 
tion as  a  peaceable,  law-abiding  citizen,  or 
to  file  an  application  for  a  suspended  sen- 
tence, etc.,  he  thus  opens  up  the  issue  gener- 
ally. 

[3]  The  trial  court  did  not  err  in  overrul- 
ing the  objection  as  made  to  the  state's  ques- 
tion to  appellant  while  on  the  witness  stand 
In  his  own  behalf  as  to  whether  or  not  and 
how  many  times  he  had  been  indicted  for 
selling  whisky  in  his  county.  If  such  sale 
was  a  felony,  such  indictment  is  provable 
as  affecting  appellant's  credibility  as  a  wit- 
ness. The  explanation  of  the  trial  court  to 
the  bills  of  exception  states  that  such  of- 
fenses inquired  about  were  felonies,  and  we 
observe  that  no  objection  waa  made  to  the 
form  of,  question. 

[4]  We  held  in  Taylor's  Case,  54  Tex.  Cr. 
R  90,  111  S.  W.  932,  that  it  waB  error  to 
attempt  to  impeach  a  witness  by  proof  of 
the  fact  that  he  had  been  enjoined  In  a  civil 
proceeding.  During  the  trial  of  the  instant 
case,  and  while  a  witness  on  the  stand,  ap- 
pellant was  asked  if  it  was  not  a  fact  that 
an  injunction  petition  had  been  filed  against 
him  by  the  county  attorney  in  the  district 
court  of  Kaufman  county  in  which  it  was 
alleged  that  appellant  was  selling  intoxicat- 
ing liquor,  and  if  appellant  or  his  attorneys 
did  not  withdraw  their  answer  in  the  said 
proceeding  and  permit  a  judgment  to  be  en- 
tered against  appellant  by  default  Objec- 
tion was  made  to  this,  and  was  overruled. 
Appellant  answered  that  he  had  withdrawn 
his  answer  in  said  proceeding.  He  was  then 
asked  if  he  did  not  know  that  in  said  pe- 
tition it  was  alleged  that  his  "said  cider 
was  intoxicating,"  and  again  objection  was 
made  and  overruled,  and  appellant  answered 
that  he  did.  We  think  the  fact  that  an 
Injunction  petition  was  filed  asking  that  one 
be  enjoined  from  doing  a  certain  act  Is  no 
evidence  that  he  did  such  act;  nor  1b  the 
fact  that  he  permitted  a  judgment  by  default 
to  be  entered  directing  and  commanding  him> 
to  refrain  from  so  doing  to  be  taken  in  a 
criminal  case  as  evidence  that  he  committed 
the  act  As  far  as  the  criminal  feature  of 
said  transaction  is  concerned,  the  presump- 
tion of  law  would  be  that  he  did  not  do 
the  act,  was  innocent  in  the  matter,  that  no 
objection  by  him  to  such  proceeding  was  nec- 
essary, and  that  for  that  reason  he  made 
none.  Nor  would  knowledge  on  his  part 
that  the  state's  attorney  had  written  in  his 
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petition  that  "said  elder"  was  Intoxicating 
change  the  legal  aspect  of  the  matter  or  the' 
attitude  of  the  appellant  If  this  were  not 
true  then  the  mere  writing  in  an  Indictment 
that  one  is  guilty  of  doing  certain  criminal 
acts  would  Justify  a  presumption  in  the  eyes 
of  the  law  that  the  party  charged  was  guilty, 
and  the  indictment  might  be  Introduced  in 
evidence  as  testimony  tending  to  prove  his 
guilt.  If  he  was  in  fact  asked  about  the 
charge  in  the  indictment,  and  he  said  that 
he  knew  of  the  facts  that  were  charged 
against  him,  we  know  of  no  rule  of  law  that 
would  hold  such  testimony  admissible. 

For  the  errors  Indicated,  the  judgment  of, 
the  trial  court-  will  be  reversed,  and  the 
cause  remanded. 


TOTJNG  ▼.  STATE.    (No.  5657.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  11, 
1920.) 

1.  Criminal  law  <S=>1067(%)— Record  on 
appeal  not  showing:  recognizance,  cus- 
tody,  NOB  1TNAL  JUDGMENT  DEFECTIVE. 

Rjecord  on  appeal,  containing  neither  a  re- 
cognizance, nor  a  showing  that  appellant  was  in 
custody  when  a  copy  of  the  complaint  on  which 
the  information  was  based,  nor  the  final  judg- 
ment, held  defective. 

2.  Criminal  law  <S=>1099(13)— Delivery  of 

STATEMENT  OF  FACTS  TO  CLERK  OF  TBIAL 
COURT  WITHIN  REQUIRED  TIME  A  SUFFICIENT 
FILING  THOUGH  WITHOUT  FILE  MABELS. 

Where  statement  of  facts  was  delivered  in- 
to possession  of  clerk  of  trial  court  within  the 
time  allowed  by  law,  the  delivery  thereof  will 
be  held  a  sufficient  filing,  though  the  statement 
does  not  bear  any  file  marks  of  the  clerk. 

3.  Criminal  law  «=»1086(4)— Matters  nec- 
essary TO  JURISDICTION  OF  TRIAL  COURT,  OB 
THE  FOUNDATION  OF  APPEAL  CANNOT  BE  DIS- 
REGARDED. 

Appellate  court  exercises  great  latitude  to- 
wards appellants  in  matters  merely  technical, 
but  cannot  disregard  matters  which  are  mainly 
statutory  and  go  to  the  very  foundation  of  the 
appeal  or  the  jurisdiction  of  the  trial  court. 

4.  Criminal  law  *=»949(2)— Motion  for  new 
trial  to  be  sworn  to. 

Motion  for  new  trial  must  be  sworn  to  ei- 
ther by  the  party  or  his  counsel. 

5.  Criminal  law  *s»949(2)— Acknowledg- 
ment OF  MOTION  FOR  NEW  TRIAL  MUST  STATE 
THAT  PERSON  WHOSE  STATEMENT  IS  BEING 
ACKNOWLEDGED  WAS  SWORN  OR  AFFIRMED. 

Acknowledgment  of  motion  for  new  trial 
must  state  that  the  person  whose  statement  is 
being  acknowledged  was  sworn  or  affirmed,  or 
made  such  statement  under  oath  or  affirmation. 

6.  Criminal  law  «3=»1059(3)— Jury  finding 
on  conflicting  evidence  not  to  be  dis- 
TURBED. 

Appellate  court  will  not  disturb  finding  of 
jury  on  conflicting  evidence. 


7.  Assault   and    batteby   4=392 — Evidence 
insufficient  to  sustain  conviction  for 
aggravated  assault. 
In  prosecution  for  aggravated  assault,  where 
it  was  charged  that  serious  bodily  injury  bad 
been  inflicted,  evidence  held  insufficient  to  sus- 
tain conviction. 

Appeal  from  Harrison  County  Court;  W. 
H.  Strength,  Judge. 

Abe  Young  was  convicted  of  aggravated 
assault,  and  he  appeals.  Reversed  and  re- 
manded. 

Hall,  Brown  &  Hall,  of  Marshall,  for  ap- 
pellant. 

Alvin  M.  Owsley,  Asst  Atty.  Qen.,  for  the 
State. 

LATTIMORE,  J.  In  this  case,  appellant 
was  convicted  in  the  county  court  of  Hani- 
son  county,  Tex.,  of  an  aggravated  assault  on 
one  Bob  White,  and  his  punishment  fixed  at 
a  fine  of  9100  and  12  months  in  the  county 
jail. 

As  the  record  was  originally  presented 
here,  the  same  contained  neither  recogni- 
zance, nor  a  showing  that  the  appellant  was 
In  custody,  nor  a  copy  of  the  complaint  on 
which  the  information  was  based,  nor  a  copy 
of  the  final  judgment,  and  it  appears  that 
the  statement  of  facts  does  not  bear  any 
file  mark  of  the  clerk  of  the  trial  court, 

[1-3]  Our  Assistant  Attorney  General  prop- 
erly made  a  motion  to  dismiss  this  ap- 
peal, but  the  above  defects  have  mainly  been 
remedied.  With  reference  to  the  failure  of 
the  clerk  of  the  county  court  to  file  said 
statement  of  facts,  we  observe  that  the  same 
was  sent  to  .this  court  with  the  remainder  of 
the  papers  In  the  case,  and  was  filed  here 
within  90  days  after  the  adjournment  of  the 
trial  court.  By  deduction,  we  conclude  that 
the  said  statement  of  facts  must  have  been 
delivered  Into  the  possession  of  the  clerk  of 
the  trial  court  within  the  time  allowed  by 
law,  and  we  will,  of  course,  hold  that  such 
delivery  was  a  sufficient  filing.  We  wish, 
however,  to  say  that  It  la  very  much  to  be 
regretted  that  many  records  come  to  this 
court  often  In  almost  similar  condition,  and 
we  are  reluctantly  forced  to  dismiss  appeals, 
or  to  make  orders  to  have  records  perfected. 
When  one  is  convicted  and  brings  his  case 
here  on  appeal,  great  care  should  be  exercis- 
ed in  Its  preparation  to  see  that  such  right 
be  not  lost,  or  its  exerclsj  delayed  by  omis- 
sion or  carelessness  of  the  officers  charged 
with  the  duty  of  such  preparation.  We  com- 
mend to  these  officers  the  well-known  rules 
In  regard  to  transcripts;  and  we  urge  the 
attorneys  of  parties  appealing  cases  to  exam- 
ine all  records  before  they  are  filed  here,  or 
before  they  leave  the  trial  court  This  court, 
mindful  of  the  effect  of  Its  rulings  on  life 
and  liberty,  exercises  great  latitude  toward 
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appellants.  In  matters  merely  technical,  in 
bringing  cases  before  us,  but  our  Indulgence 
should  not  be  abused,  for  we  cannot  disre- 
gard matters  which  are  plainly  statutory 
and  go  to  the  very  foundation  of  the  appeal 
or  the  jurisdiction  of  the  trial  court 

There  are  two  bills  of  exception  in  this 
record,  and  both  are  to  questions  asked  by 
state's  counsel  on  the  trial,  which  objections 
were,  in  each  instance,  sustained;  but  noth- 
ing appears  in  the  bills  which  would  indicate 
any  error. 

•  [*]  Appellant  made  a  motion  for  a  new 
trial  upon  the  ground,  among  others,  of  new- 
ly discovered  evidence.  Such  a  motion  must 
be  sworn  to,  either  by  appellant  or  his  coun- 
sel. Barber  t.  State,  35  Tex.  Cr.  R.  70,  31  S. 
W.  649 ;  Williams  v.  State,  7  Tex.  App.  173; 
Arias  v.  State,  76  Tex.  Cr.  B.  257,  174  S. 
W.  340.  In  the  instant  case,  the  motion  is 
signed  by  appellant,  and  also  by  his  counsel, 
after  which  signatures  appears  the  follow- 
ing: 

"The  State  of  Texas,  County  of  Harrison. 

"Before  me  the  undersigned  authority,  on  this 
day  personally  appeared  Abe  Young,  Jr.,  de- 
fendant in  the  above  cause,  and  says  that  the 
matters  and  things  set  forth  in  the  above  mo- 
tion are  true  and  correct. 

"Given  under  my  hand  and  seal  of  office  this 
the  80th  day  of  August,  A.  D.  1919.  William 
F.  Young,  Notary  Public,  in  and  for  Harrison 
County,  Texas.    [I*  S.]" 

[6]  It  nowhere  appears  from  the  state- 
ment of  said  officer,  or  anywhere  in  said  mo- 
tion, that  appellant  was  sworn,  or  affirmed, 
or  made  such  statement  under  any  character 
of  oath  or  affirmation  such  as  is  required  by 
law.  See  Gordon  v.  State,  29  Tex.  App.  410, 
16  S.  W.  337;  Branch's  Ann.  Penal  Code,  | 
193. 

[S,  7]  Appellant  complains,  in  his  motion 
for  new  trial  that  the  evidence  does  not  sup- 
port the  verdict.  When  there  are  mere  con- 
flicts in  the  evidence,  it  is  the  policy  and 
duty  of  this  court  not  to  disturb  the  finding 
of  the  Jury.  The  complaint  charges  aggra- 
vated assault,  the  ground  of  aggravation 
being  that  serious  bodily  injury  was  inflict- 
ed. This  record  Is  wholly  destitute  of  evi- 
dence that  any  such  injury  resulted  from  the 
alleged  assault  The  prosecuting  witness  tes- 
tified that  appellant  "whipped  him"  with  a 
stick,  and  made  a  scar  on  his  wrist  and  one 
on  his  forehead.  This  is  not  proof  of  seri- 
ous bodily  injury. 

There  were  two  witnesses  for  the  state, 
who  were  present  according  to  their  testimo- 
ny, when  the  alleged  difficulty  occurred,  the 
Injured  party  White,  and  his  brother-in-law 
Norris.  Both  testified  as  witnesses,  and  we 
have  given  what  White  stated  regarding  the 
injury,  but  Norris  said  nothing  about  any 
injury.  A  deputy  sheriff  saw  White  the  day 
of  tibie  difficulty,  or  the  next  day,  and  said 
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he  saw  scars  on  White's  wrist  and  forehead. 
If  a  man  be  struck  with  a  stick,  it  may  make 
a  sore  or  bruise  that  day  or  the  next,  but 
will  not  so  soon  make  a  scar.  If  White  had 
scars  on  his  wrist  or  forehead  on  the  day  of 
the  trouble,  it  is  evident  that  they  must  have 
been  there  before.  There  is  not  a  word  of 
testimony  as  to  the  depth  of  the  wounds,  if 
any,  nor  is  there  a  hint  in  the  evidence  of 
what  effect  any  blows  Inflicted  by  appellant 
may  have  had  on  White.  Nothing  appears  to 
Indicate  that  he  was  incapacitated  for  work, 
or  had  the  care  of  a  physician  or  any  one  else, 
and  no  one  testifies  to  seeing  a  bruise  or 
wound  of  any  kind  upon  him. 

Upon  another  trial,  it  must  appear  that 
the  allegation  of  serious  bodily  injury  is  sup- 
ported by  proof. 

The  Judgment  of  the  trial  court  is  revers- 
ed, and  the  cause  remanded. 


PICKENS  v.  STATE.     (No.  5499.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  18, 
1920.) 

1.  Criminal  law  <S=»829(5)   —  Refusal  to 

GIVE  INSTRUCTION  NOT  ERROR. 

In  murder  prosecution,  where  state  did  not 
rely  upon  evidence  of  defendant's  admission  to 
show  that  defendant  had  killed  deceased,  there 
being  other  circumstances  to  connect  defend- 
ant with  the  killing,  and  court  instructed  jury 
on  law  of  self-defense  on  apparent  danger  and 
threats  and  gave  specific  instruction  covering 
the  defense's  theory  suggested  in  the  exculpa- 
tory statements  connected  with  the  admission 
introduced  by  the  state,  court's  refusal  to  in- 
struct that  burden  was  upon  the  state  to  dis- 
prove exculpatory  statements  contained  in  such 
admission  excusing  homicide  on  grounds  of  self- 
defense  held  not  error. 

2.  Homicide  <8=>309(5)  —  Instruction  on 
manslaughter  not  proper  where  only 
defense  is  self-defense. 

When  the  only  affirmative  defense  theory 
raised  by  the  evidence  is  that  of  self-defense,  a 
charge  of  manslaughter  is  not  proper. 

3.  Homicide  «$=»309(4)— Refusal  of  instruc- 
tion on  manslaughter  error  where  issue 
is  raised. 

Where  the  evidence  in  homicide  prosecution 
raises  the  issues  of  self-defense  and  manslaugh- 
ter, and  a  charge  is  demanded  upon  both  issues, 
the  omission  of  instruction  as  to  manslaughter 
is  error.  * 

4.  Homicide  «=s>44,  45— Threats,  insulting 
words,  or  slight  battert  not  "adequate 
cause"  for  manslaughter. 

Taken  separately,  neither  threats  nor  in- 
sulting words  nor  battery  slight  in  its  nature 
constitute  an  "adequate  cause"  within  statute 
on  manslaughter. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Adequate 
Cause.] 
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5.  Homicide  *=»S09(2)— In  a  doubtful  cask 

CHARGE  ON  MANSLAUGHTER  SHOULD  BE 
GIVEN. 

Id  a  doubtful  case  charge  on  manslaughter 
should  be  given. 

6.  Homicide  <t=»309(2)— Refusal  or  request- 
ed   INSTRUCTION    ON    MANSLAUGHTER   ERROR. 

In  homicide  prosecution  court's  refusal  to 
give  requested  instruction  on  manslaughter  held 
error,  notwithstanding  self-defense  issue. 

7.  Criminal   law  <S=»404(4)   —  Deceased's 

CLOTHES  ADMISSIBLE  ON  ISSUE  OF  WHETHER 
SHOT  WAS  FROM  THE  SIDE  OK  FROM  THE 
FRONT. 

In  homicide  prosecution  the  clothes  worn 
by  deceased  at  time  of  killing  were  admissible 
on  issue  of  whether  deceased  was  shot  from 
ambush  from  the  side,  as  claimed  by  the  state/ 
or  while  he  and  defendant  were  facing  each 
other  after  an  unexpected  meeting,  as  claimed 
by  defendant. 

Appeal  from  District  Court,  Freestone 
County;  A.  M.  Blackmon,  Judge. 

H.  D.  Pickens  was  convicted  of  murder, 
and  be  appeals.    Reversed  and  remanded. 

R.  L.  Williford  and  R.  M.  Edwards,  both 
of  Fairfield,  for  appellant 

Alvln  M.  Owsley,  Asst  Atty.  Gen.,  for  tbe 
State. 

MORROW,  J.  Tbe  appellant  sbot  and 
killed  Wilblte,  and  is  under  conviction  of 
murder  with  a  sentence  of  confinement  In  tbe 
penitentiary  for  seven  yean.  Tbe  issues 
submitted,  in  addition  to  murder,  were  self- 
defense  on  apparent  danger  and  on  threats 
of  tbe  deceased.  Tbe  state's  theory  Is  that 
tbe  appellant  laid  in  wait  and  sbot  tbe  de- 
ceased from  ambush.  In  support  of  this 
theory  circumstances  were  introduced.  Tbe 
deceased,  at  tbe  time  he  was  killed,  was  in 
tbe  lnclosure  or  farm  of  a  witness  by  tbe 
name  of  Reese.  The  deceased  bad  borrow- 
ed a  wagon  and  horse  from  Reese,  had  on 
the  morning  of  tbe  homicide  returned  tbe 
horse  and  wagon,  and  a  short  time  after 
be  had  left  tbe  home  of  Reese  on  horseback 
he  was  killed.  The  state  introduced  tes- 
timony showing  that  the  road  where  tbe 
homicide  took  place  was  skirted  by  some 
trees  and  bushes,  and  that  there  were  tracks 
of  some  person  on  tbe  ground  near  the  place 
where  tbe  body  was  found,  and  that  there 
were  also  depressions  In  the  leaves  in  some 
bushes,  and  gome  twigs  cut  or  broken  off 
the  bushes  at  the  point  where,  according  to 
tbe  state's  theory,  tbe  appellant  secreted  him- 
self when  he  fired  the  sbot  A  single-bar- 
rel shotgun  was  used,  and  ten  buckshot 
struck  tbe  breast  of  tbe  deceased,  according 
to  the  state's  theory  coming  from  the  side 
rather  than  from  the  immediate  front. 
Reese  was  at  a  well  drawing  water,  and 
after  tbe  deceased  departed  had  drawn  two 


buckets  of  water  when  he  heard  a  gun  fire, 
and,  seeing  the  horse  of  the  deceased  loose 
in  the  field,  be  immediately  went  In  the  di- 
rection of  where  he  heard  the  shot  fired,  and 
before  reaching  the  point  saw  tbe  appellant 
on  foot,  and  as  he  approached  nearer  the 
point  where  the  deceased  was  killed  tbe  ap- 
pellant riding  horseback  met  the  witness,  and 
there  bad  a  conversation  with  bun  which 
the  state  Introduced  as  follows:  Tbe  ap- 
pellant said:  "I  have  killed  tbe  old  man. 
He  ran  bis  hand  In  his  pocket  and  said 
for  me  not  to  meet  him  any  more."  From 
Bromley  the  state  elicited  testimony  that  the 
appellant  subsequent  to  the  homicide,  had 
said,  "I  have  got  myself  into  trouble,"  and 
the  witness  replied,  "That  is  what  I  have 
heard,"  and  the  appellant  said,  "Yes,"  he 
had  killed  the  old  man;  that  tbe  deceased 
cursed  him,  threw  his  band  behind  him,  and 
said,  "God  damn  you,  I  told  you  not  to  meet 
me  again ;"  that  appellant  further  said  that 
he  then  began  to  untie  his  gun,  which  was 
tied  to  his  saddle,  and  that  he  thought  be 
would  never  get  It  untied. 

The  appellant  advanced  the  proposition 
that  upon  the  record  thus  presented  the  Jury 
should  have  been  instructed  In  substance 
that,  the  state  having  introduced  tbe  admis- 
sions of  tbe  appellant  showing  that  he  bad 
killed  deceased,  the  burden  rested  upon  the 
state  to  disprove  by  the  evidence  the  state- 
ment also  introduced  by  It  explaining  tbe 
reason  for  the  killing.  That  where  the  dec- 
laration introduced  by  tbe  state  to  prove  its 
case  contains  exculpatory  or  mitigating  state- 
ments, it  is  incumbent  upon  the  court  In  a 
proper  case  upon  request  of  the  accused  to 
instruct  tbe  jury  in  appropriate  language 
that  the  statement  is  to  be  taken  together, 
and  that  U  tbe  exculpatory  statements  miti- 
gate or  excuse  the  homicide,  the  burden  is 
upon  the  state  to  disprove  them,  is  a  legal 
principle  which  has  received  the  sanction  of 
this  court  in  Pharr's  Case,  7  Tex.  App.  472, 
and  in  numerous  subsequent  instances,  no- 
tably Pratt  v.  State,  50  Tex.  Cr.  R.  227,  96 
S.  W.  8;  Combs  v.  State,  52  Tex.  Cr.  R.  616, 
108  S.  W.  649;  Pratt  v.  State,  S3  Tex.  Cr. 
R.  281,  109  S.  W.  138;  Banks  v.  State,  56 
Tex.  Cr.  R.  262,  119  S.  W.  847. 

This,  however,  is  not  an  unfailing  rule 
having  application  in  all  cases.  In  Jones' 
Case,  29  Tex.  App.  21,  13  S.  W.  990,  25  Am. 
St  Rep.  715,  tbe  court  said: 

"We  do  not  wish  to  be  understood  as  holding 
that  in  all  cases  where  the  admissions  or  con- 
fessions of  a  defendant  are  admitted  in  evidence 
against  him  that  it  is  necessary  to  give  such  or 
a  similar  instruction  to  the  jury.  What  we  de- 
cide is  that  in  this  case,  in  which  the  criminat- 
ing evidence  consists  almost  entirely  of  de- 
fendant's admission  that  he  killed  the  deceased, 
the  instruction  should  have  been  given,  in  view 
of  the  fact  that  the  exculpatory  portion  of  de» 
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fendant's  statements  about  the  homicide  were  not 
shown  by  the  state's  evidence  to  be  untrue.  We 
are  of  the  opinion,  however,  that  in  all  cases 
'where  admissions  and  confessions  of  a  defendant 
are  admitted  in  evidence  against  him,  and  such 
admissions  or  confessions  contain  exculpatory 
or  mitigating  statements,  it  would  be  proper  and 
just  to  the  defendant  to  instruct  the  jury  as  was 
requested  in  this  case." 

In  Slade's  Case,  29  Tex.  App.  392,  16 
8.  W.  253,  the  ruling  was  that  the  charge 
mentioned  was  not  required  where  the  state 
used  in  addition  to  the  confession  other 
criminating  evidence  to  substantially  the 
same  facts,  and  where  the  evidence  intro- 
duced by  the  state  was  sufficiently  efficient 
to  establish  the  falsity  of  the  exculpatory 
or  mitigating  facts  accompanying  the1  con- 
fession. On  the  subject  the  court,  speaking 
through  Judge  Davidson,  in  the  case  of 
Casey  v.  State,  61  Tex.  Cr.  R.  587,  113  S. 
W.  536,  disposed  of  the  question  as  follows: 

"There  were  no  eyewitnesses  to  the  transac- 
tion who  testified  on  the  trial  except  appellant 
The  state  therefore  introduced  appellant's  state- 
ment through  some  of  the  witnesses  as  to  how 
the  transaction  occurred.  Had  the  case  closed 
at  this  point,  appellant's  contention  that  the 
court  should  have  informed  the  jury  that  the 
state  would  be  required  to  disprove  his  state- 
ments in  order  to  obtain  a  conviction,  under 
the  authority  of  Jones  v.  State,  29  Tex.  App. 
20  [13  S.  W.  990,  25  Am.  St.  Rep.  715],  Pratt 
t.  State,  50  Tex.  Cr.  R.  227,  96  S.  W.  8, 
and  Slade  v.  State,  29  Tex.  App.  381  [16  S.  W. 
253],  would  be  correct.  For  a  full  discussion 
of  the  matter,  in  addition  to  the  cases  cited, 
see  Combs  v.  State,  52  Tex.  Cr.  R.  613,  106 
S.  W.  649  and  Pratt  v.  State,  53  Tex.  Cr. 
R.  281,  109  S.  W.  138.  However,  this  charge 
may  not-  be  necessary  in  this  case,  inasmuch 
as  the  defendant  took  the  stand  in  his  own  be- 
half and  testified  fully  in  regard  to  the  facts 
of  the  case,  and  the  case  was  not,  therefore, 
one  alone  based  upon  defendant's  confessions  or 
statements.  As  the  case  is  presented,  therefore, 
we  would  not  feel  called  upon  to  reverse  the 
judgment  for  this  omission  in  the  charge." 

[1]  In  the  Instant  case  it  cannot  be  said 
that  the  state  relied  upon  the  inculpatory 
evidence  elicited  in  the  manner  related.  The 
appellant's  proximity  to  the,  deceased,  in 
possession  of  the  weapon  at  the  time  that 
Reese,  the  first  witness,  reached  a  point 
where  he  could  be  seen,  was  itself  sufficient 
to  connect  the  appellant  with  the  homicide. 
The  appellant  testified  in  the  case,  declaring 
that  he  had  killed  the  deceased,  and  describ- 
ing in  detail  the  incidents  of  the  homicide 
and  the  matters  leading  up  to  It  He  stat- 
ed that  some  weeks  before  the  homicide  he 
had  had  occasion  to  go  on  the  premises  of 
the  deceased,  when  the  deceased,  without 
provocation,  drew  his  knife  and  seized  the 
appellant  by  the  wrist  using  violently  abu- 
sive language  towards  him,  finally  with  an 
oath  threatening  to  kill  him  if  he  caught 
him  again  in  his  pasture;  that  he  had  seen 


him  again  in  a  crowd,  all  of  whom  spoke  to 
him  except  the  deceased,  and  had  later  seen 
him  In  a  pasture  with  a  gun  In  his  hands, 
when  the  deceased  had  refused  to  return 
his  salute.  He  had  been  on  the  premises  of 
Heese  on  the  day  preceding  the  homicide  in 
search  of  cattle,  and  returned  the  following 
day  upon  a  similar  mission,  and  said: 

"I  opened  the  gate  and  got  15  or  20  steps  in- 
side when  Wilhite  came  around  the  bend  or 
curve  in  the  road  about  60  steps  from  the  gate, 
and  when  he  was  discovered  was  approaching, 
meeting  me.  He  hollered,  'God  damn  you,  I 
told  you  not  to  meet  me  any  more.'  I  stopped 
my  mare,  and  he  made  like  he  was  getting  his 
gun.  I  had  my  gun  tied  to  my  saddle,  and  un- 
tied it  and  told  him  to  hold  up.  He  rode  up 
to  about  15  steps,  and  I  jerked  my  gun  to  fire. 
My  mare  was  frightened,  and  ran  around  with- 
in about  10  steps  of  him.  I  saw  he  was  dead, 
and  went  to  tell  Mr.  Reese.  I  got  nearly  to  the 
bend,  and  saw  Reese  coming,  and  I  stopped 
and  waited,  and  when  he  came  I  said  'Reese,  I 
have  killed  the  old  man.'  He  said,  'You  have?' 
and  I  said,  'Yes.'  I  said,  Don't  put  your 
hand  on  that  man.'  If  he  heard  me  he  didn't 
pay  any  attention.  He  pulled  his  arm  and 
touched  him,  and  said,  'The  poor  old  man  is 
gone.'  I  said  'Yes;  I  hated  it  as  bad  as  any 
one.* "     ' 

The  appellant  said  that  he  was  a  much 
smaller  man  than  the  deceased ;  that  he  was 
excited  because  he  thought  the  deceased  was 
going  to  shoot  him,  and  would  not  have  kill- 
ed deceased  except  to  save  his  own  life.  The 
state  In  rebuttal  Introduced  statements  of  the 
appellant  at  the  examining  trial,  and  other 
statements  by  the  appellant  made  to  various 
witnesses.  The  witness  Holloway  said  that 
on  the  day  of  the  homicide,  after  It  occurred, 
the  appellant  said  he  had  done  just  what  he 
was  "aiming"  to  do  that  morning. 

Appellant  was  accorded  an  unqualified 
charge  on  the  law  of  self-defense  on  apparent 
danger  and  on  threats,  accompanied  by  a 
specific  instruction  covering  the  defensive  the- 
ory suggested  in  the  exculpatory  statements 
connected  with  the  confession  introduced  by 
the  state.  Thus  emphasis  Is  given  to  the  view- 
heretofore  Intimated  that  appellant's  rights 
were  not  transgressed  in  the  failure  to  give 
the  charge  touching  the  burden  resting  on 
the  state  to  disprove  the  exculpatory  state- 
ments. See  Tidwell  v.  State,  40  Tex.  Cr. 
R.  41,  47  S.  W.  466,  48  S.  W.  184. 

[2,3]  The  appellant  requested  and  the 
court  refused  a  charge  om  manslaughter. 
It  has  frequently  been  said,  and  it  is  mani- 
festly true,  that  when  the  only  affirmative 
defensive  .theory  raised  by  the  evidence  is 
that  of  self-defense,  a  charge  on  manslaugh- 
ter is  not  proper.  But  it  often  happens  that 
a  charge  Is  demanded  upon  both  issues,  and 
when  such  is  the  case  its  omission  as  to 
manslaughter  where  requested  is  error. 
Bonner  v.  State,  29  Tex.  App.  230,  15  S.  W. 
821;  Swain  v.  State,  48  Tex.  Cr.  R.  98,  86 
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S.  W.  335;  Nelson  v.  State,  48  Tex.  Cr.  R. 
274,  87  S.  W.  143 ;  Miller  v.  State,  52  Tex. 
Cr.  R.  78,  105  S.  W.  502;  Green  v.  State, 
68  Tex.  Cr.  R  428,  126  S.  W.  860;  Williams 
v.  State,  61  Tex.  Cr.  R.  361,  136  S.  W.  771 ; 
Lam  v.  State,  48  Tex.  Cr.  R.  568,  89  S.  W. 
840. 

[4]  Taken  separately,  neither  threats  nor 
Insulting  words,  nor  battery  slight  in  its  na- 
ture, constitutes  adequate  cause  within  the 
meaning  of  our  statute ;  but  the  concurrence 
of  these  hare  been  frequently  so  regarded. 
Wadlington  v.  State,  19  Tex.  App.  274; 
Lundy  v.  State,  48  Tex.  Or.  R.  217,  87  S.  W. 
352;  Howard  v.  State,  23  Tex.  App.  279,  5 
S.  W.  231;  Howard  v.  State,  23  Tex.  App. 
280,  5  S.  W.  231 ;  Bonnard  ▼.  State,  25  Tex. 
App.  173,  7  S.  W.  862,  8  Am.  St.  Rep.  431 ; 
Swain  t.  State,  48  Tex.  Cr.  R.  99,  86  S.  W. 
335;  Anderson  v.  State,  60  Tex.  Or.  R.  315, 
131  S.W.  1124. 

In  Lundy's  Case  the  evidence  requiring  a 
charge  on  manslaughter  was  given  by  the  ac- 
cused as  follows: 

"I  came  up,  and  about  the  time  I  got  within 
10  feet  of  Mr.  Anderson  he  made  the  remark, 
'Get  out  of  the  road  you  son  of  a  bitch,  or  I 
will  fill  you  full,'  and  probably  called  my  name. 
I  came  on  around  the  wagon.  I  do  not  know 
whether  I  was  clear  out  of  the  road  or  not.  I 
might  have  been  out  of  the  road.  I  was  ex- 
cited. When  I  got  around  the  horses,  he  threw 
himself  back,  and  put  his  hand  down  in  this 
manner,  as  I  supposed,  to  get  a  pistol,  I  had 
my  pistol  along  with  me;  had  it  on  my  right 
side,  in  front,  stuck  down  in  my  pants,  between 
my  pants  and  my  drawers.  When  he  made  this 
motion  which  I  thought  was  an  attempt  to 
draw  a  gun,  1  jerked  out  my  pistol  and  fired. 
I  did  not  take  any  sight,  but  fired  as  quick  as 
I  could.  It  was  a  single  action  gun,  and  I 
fired  two  shots." 

.  [J]  In  a  doubtful  case  the  charge  on  man- 
slaughter should  be  given.  McLaughlin  v. 
State,  10  Tex.  App.  359;  Halbert  v.  State, 
3  Tex.  App.  656 ;  Am  wine  v.  State,  49  Tex. 
Cr.  R.  6,  90  S.  W.  39.~ 

[6]  The  exculpating  facts  immediately  at- 
tending the  homicide  in  the  instant  case  rest- 
ed upon  appellant's  testimony  alone  There 
were  other  phases  of  the  evidence  which 
might,  in  the  opinion  of  the  Jury,  have  been 
sufficient  to  mitigate  the  offense  to  man- 
slaughter which  came  from  the  lips  of  other 
witnesses.  Among  these  were  the  facts  that 
the  deceased  had  assaulted,  insulted,  and 
threatened  the  life  of  the  appellant  on  a 
former  occasion  when  he  was  armed ;  that 
the  deceased  was  frequently  armed,  and 
when  last  seen  by  the  appellant  before  the 
homicide  had  a  gun  In  his  possession;  that 
the  place  of  the  homicide  was  an  unfrequent- 
ed road  obscured  by  the  growth  of  trees  and 


bushes  ;  that  there  was  considerable  disparity 
in  the  size  and  strength  of  the  parties.  The 
jury  may  have  accepted  the  appellant's  tes- 
timony that  the  meeting  was  a  sudden  and 
unexpected  one,  and  have  believed  that  this, 
in  connection  with  the  previous  relations  of 
the  parties  and  the  other  facts  mentioned 
above,  produced  anger,  rage,  or  terror,  such 
as  rendered  the  appellant's  mind  Incapable 
of  cool  reflection,  and  that  in  consequence 
of  the  passion  thus  aroused  he  magnified 
or  misinterpreted  the  conduct  of  the  deceas- 
ed, and  acted  in  a  manner  so  precipitate  as 
not  to  excuse  him  entirely,  but  in  a  man- 
ner In  which,  if  they  had  been  so  privileged, 
the  jury  might  have  reduced  the  offense  to 
manslaughter.  See  Rutherford  v.  State,  15 
Tex.  App.  247 ;  Bonner  v.  State,  29  Tex.  App. 
230,  15  S.  W.  821 ;  Green  v.  State,  58  Tex 
Cr.  R.  428,  126  S.  W.  860;  Lee  v.  State,  54 
Tex.  Cr.  R.  385,  113  S.  W.  301;  Burton  v. 
State,  77  Tex.  Cr.  R.  314.  178  S.  W.  334. 
This  view  is  emphasized  by  the  fact  that 
there  was  proof  on  the  trial  that  the  deceas- 
ed at  the  time  of  the  homicide  was  not  arm- 
ed. It  would  not  be  unnatural  or  unreason- 
able for  the  jury  to  reach  the  conclusion 
that  appellant  was  mistaken  in  his  assump- 
tion that  the  deceased  was  about  to  draw  a 
weapon,  if  they  did  not  believe  that  he  shot 
from  ambush.  They  might  have  thought  he 
shot  unnecessarily  and  too  quick,  but  under 
excitement  and  passion  which  was  adequate 
to  and  did  render  his  mind  incapable  of  coot 
reflection.  We  believe,  under  the  rules  pre- 
vailing, that  the  court  was  not  warranted 
In  refusing  the  appellant's  request  to  instruct 
the  jury  on  the  law  of  manslaughter. 

[7]  We  think  that  there  was  such  a  con- 
troversy growing  out  of  the  testimony  of  the 
appellant  touching  the  location  of  the  parties 
at  the  time  the  shot  was  fired,  and  the  testi- 
mony of  witnesses  describing  the  wounds 
and  other  surrounding  circumstances,  as  ren- 
dered it  competent  for  the  state  to  use  the 
clothes  worn  by  the  deceased  and  the  testi- 
mony relating  thereto  adduced  upon  the 
trial,  as  tending  to  solve  the  controverted  is- 
sue whether  the  deceased  was  shot  from  am- 
bush as  claimed  by  the  state,  or  was  shot 
while  he  and  the  appellant  were  facing  each 
other  on  horseback  after  a  mutually  unex- 
pected meeting  as  claimed  by  the  appellant. 

We  find  no  other  matters  presented  which 
reveal  reversible  error,  and  none  likely  to 
occur  upon  another  trial  that  require  fur- 
ther discussion. 

Because  of  the  failure  of  the  court,  in  re- 
sponse to  appellant's  request,  to  charge  on 
the  law  of  manslaughter,  the  judgment  is 
reversed,   and  the  cause  remanded. 
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JOHNSON  r.  STATE.    (No.  5718.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  11, 
1920.) 

Criminal  law  <8=»1131(5)— Appeal  will  be 
dismissed  where  defendant  has  escaped. 
Where  pending  appeal  from  a  conviction  of 
felony  defendant  escaped  and  remained  a  fugi- 
tive from  justice,  which  fact  was  shown  by 
the  affidavit  of  the  sheriff  of  the  county  in  which 
conviction  occurred,  in  accordance  with  Code 
Cr.  Proc  1911,  art  913,  appeal  must  be  dis- 
missed. 

Appeal  .from  District  Court,  Kaufman 
County;  Joel  E.  Bond,  Judge. 

Raymond  Johnson  was  convicted  of  felony, 
and  pending  appeal  escaped.  On  motion  to 
dismiss  the  appeal.    Motion  granted. 

Alvin  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 


MOBBOW,  J.  The  appellant,  while  under 
conviction  for  a  felony  and  pending  his  ap- 
peal, escaped  from  custody,  and  has  not  sur- 
rendered himself,  but  remains  a  fugitive  from 
justice.  This  is  made  known  by  the  affidavit 
of  sheriff  of  the  county  in  which  the  convic- 
tion occurred,  in  accord  with  article  913,  Code 
Crtm.  Procedure,  which  affidavit  accompanies 
the  motion  of  the  Assistant  Attorney  General 
to  dismiss  the  appeal,  which  motion  is  granted. 


ABOCHA  v.  STATE.    (No.  5678.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  18, 
1920.) 

Larceny  <S=>29— Indictment  charging  tak- 
ing WITH  INTENT  TO  APPROPRIATE  TO  "OWN- 

eb's"  use  bad. 
Taking  with  intent  to  appropriate  to  use  or 
benefit  of  taker  being,  under  Penal  Code  1911, 
art.  1329,  an  essential  element  of  theft,  and 
such  intent  therefore  being  required  by  Code 
Cr.  Proc.  1911,  art.  454,  to  be  stated  in  the  in- 
dictment, it,  not  doing  so,  but  stating  that  tak- 
ing was  with  intent  to  appropriate  to  use  and 
benefit  of  the  owner,  was  bad. 

Appeal  from  District  Court,  Bexar  County ; 
W.  W.  Walling,  Special  Judge. 

Thomas  Arocha  was  convicted  of  theft, 
and  appeals.    Reversed  and  dismissed. 

Alvin  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State, 

MORROW,  J.  The  appeal  Is  from  a  judg- 
ment convicting  the  appellant  of  theft.  The 
cow  charged  to  have  been  stolen  belonged 
to  C.  E.  Williams.    In  the  indictment  it  is 


JONES  v.  STATE  759 

(US  8.W.) 

charged  that  the  appellant  took  the  property 
"with  the  Intent  to  appropriate  said  cow  to 
the  use  and  benefit  of  him,  the  said  C.  E. 
Williams."  An  essential  element  of  the  crime 
of  theft  is  that  the  taking  must  be  "to  ap- 
propriate it  to  the  use  or  benefit  of  the  per- 
son taking."  Penal  Code,  art.  1329.  We  have 
a  statute  which  says: 

"Where  a  particular  intent  is  a  material  fact 
in  the  description  of  the  offense,  it  must  be 
stated  in  the  indictment."  Code  Cr.  Proc,  art 
454. 

Construing  this  statute,  this  court  has 
held  that  the  Intent  to  appropriate  the  prop- 
erty to  the  use  or  benefit  of  the  taker  Is  an 
essential  allegation  In  the  Indictment  Jones 
v.  State,  25  Tex.  App.  621,  8  S.  W.  801,  8 
Am.  St.  Bep.  449.  The  case  of  Lawless  v. 
State,  19  S.  W.  677,  was  one  in  which  the 
Indictment  was  affected  with  the  Identical 
fault  that  appears  in  this  one.  On  the  ap- 
peal the  only  question  raised  was  the  suf- 
ficiency of  the  indictment  It  was  correctly 
held  to  charge  no  offense,  and  the  judgment 
was  reversed,  and  the  prosecution  ordered 
dismissed,  a  result  which  must  befall  the 
Instant  case.  See  Branch's  Annotated  Texas 
Penal  Code,  §|  2456  and  2457. 

The  judgment  is  reversed,  and  the  prose- 
cution dismissed. 


JONES  t.  STATE.    (No.  5673.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  11, 
1920.) 

Homicide  «j=>250— Evidence  sufficient  to 
sustain  conviction  of  murder. 
In  a  prosecution  for  homicide,   where  de- 
fendant was  convicted  of  murder,  evidence  held 
sufficient  to  sustain  the  conviction. 

Appeal  from  District  Court,  Leon  County; 
Ben  H.  Powell,  Judge. 

Lum  Jones  was  convicted  of  murder,  and 
he  appeals.   Affirmed. 

Alvin  M.  Owsley,  Asst  Atty.  Gen„  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  allotted 
a  term  of  six  years  in  the  penitentiary  for 
murder. 

The  question  presented  is  the  sufficiency  of 
the  evidence  to  support  the  conviction.  This 
case  Is  not  an  exception  to  the  general  rule 
that  the  testimony  Is  quite  variant  In  regard 
to  the  trouble  resulting  in  the  homicide  Ap- 
pellant killed  his  brother-in-law  at  the  resi- 
dence of  deceased.  The  wife  of  appellant  had 
gone  on  a  visit  to  her  brother,  and  appellant 
had  gone  after  her  to  carry  her  home.  She 
declined  to  go,  and  this  seems  to  have  origi- 
nated the  trouble.    The  state's  theory  Is  that 
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appellant  became  boisterous,  and  so  much  so 
that  the  wife  of  deceased  called  him  (de- 
ceased) Into  the  house.  When  he  came  in  he 
ordered  appellant  to  leave  his  place  on  ac- 
count of  this  conduct  Appellant  went  to  his 
wagon  out  near  the  gate  about  30  steps  away. 
Deceased  went  out  In  the  yard  a  few  feet 
from  the  residence.  Appellant  shot  him  three 
times,  killing  him.  Appellant's  contention 
was  that  deceased  had  acted  in  such  way  to- 
wards him  in  the  house,  and  also  by  follow- 
ing him  out  in  the  yard,  that  he  believed  his 
life  was  in  danger.  So  he  went  to  his  wagon 
and  got  his  gun,  and  as  deceased  was  stand- 
ing near  the  house  he  shot  him.  Deceased 
was  armed,  but  not  with  anything  that  he 
could  use  at  the  time,  but  appellant's  conten- 
tion was  that  one  of  the  boys  was  on  the  gal- 
lery close  by  deceased,  and  that  deceased  was 
seeking  to  get  a  gun  from  him  at  the  time 
he  shot.  Before  this  occurred  the  evidence 
shows  that  appellant  had  gone  to  the  wagon 
and  secured  his  gun.  The  court  charged  up- 
on the  theory  of  self-defense.  There  were  no 
exceptions  taken  to  the  charge,  or  to  the  ad- 
mission or  rejection  of  testimony.  We  are  of 
opinion  that  the  jury  were  Justified  in  their 
verdict  under  the  facts. 
The  judgment  will  therefore  be  affirmed. 


WOODARD  v.   STATE.     (No.  6680.) 

(Court  of  Criminal  Appeals  of  Texas.    Peb.  18, 
1020.) 

1.  Parent  and  child  <8=»17(5)— Information 
chabqing  desertion  must  allege  chil- 
dren to  be  in  destitute  and  necessitous 
circumstances. 

Information,  charging  desertion  of  infant 
children  in  violation  of  Vernon's  Ann.  Pen.  Code 
1016,  §  640a,  without  alleging  the  children  to 
be  in  destitute  and  necessitous  circumstances, 
held  fatally  defective. 

2.  Criminal  law  «=»1032(5)— Failure  of  in- 
formation TO  CONTAIN  NECESSARY  ALLEGA- 
TION AVAILABLE  ON  APPEAL,  THOUGH  NOT 
PRESENTED   BELOW   UNTIL   AFTER  TRIAL. 

Failure  of  information,  charging  defendant 
with  desertion  of  minor  children,  to  allege  the 
children  to  be  in  destitute  and  necessitous  cir- 
cumstances, as  required  by  Vernon's  Ann.  Pen. 
Code  1016,  art.  640a,  is  available  to  defendant 
on  appeal,  notwithstanding  that  question  was 
raised  for  the  first  time  by  a  motion  in  arrest  of 
judgment,  filed  more  than  two  days  after  the 
conclusion  of  the  trial  in  the  lower  court;  such 
information  being  fatally  defective. 

3.  Criminal   law    <g=>1032(l)— Information 

OR  INDICTMENT  DEFECTIVE  IN  MATTER  OF 
SUBSTANCE  SUBJECT  TO  ATTACK  FOR  FIRST 
TIME   ON   APPEAL. 

If  an  indictment  or  information  is  defective 
in  some  matter  of  substance,  it  will  not  support 
a  judgment,  and  an  attack  may  be  made  for  the 
first  time  in  appellate  court 


4.  Criminal  law  «J=»1144(18)— Prssuicptios 

THAT  DEFENDANT  HAD  GOOD  EXCUSE  FOR 
FAILING  TO  MOVE  IN  ARREST  UNTIL  TWO  DATS 
AFTER  TRIAL. 

Where  defendant  did  not  file  motion  in  ar- 
rest of  judgment  upon  ground  that  information 
was  fatally  defective  until  two  days  after  con- 
clusion of  trial,  court  on  appeal,  in  absence  of 
showing  to  the  contrary,  will  assume  that  the 
trial  court,  in  considering  and  overruling  mo- 
tion, concluded  that  there  was  sufficient  excuse 
for  failure  to  file  motion  sooner. 

Appeal  from  Navarro  County  Court;  H.  E. 
Traylor,  Judge. 

Jim  Woodard  was  convicted  of  deserting 
his  two  minor  children  and  he  appeals.  Re- 
versed and  order  dismissed. 

J.  S.  SImkins  and  Calllcutt  ft  Johnson,  all 
of  Corslcana,  for  appellant. 

Alvin  M.  Owsley,  Asst  Arty.  Gen.,  tor  the 
State. 

LATTIMORE,  J.  Appellant  was  convicted, 
in  the  county  court  of  Navarro  county,  of  the 
desertion  of  his  two  minor  children,  and  his 
punishment  fixed  at  a  fine  of  $25. 

The  Information  contains  two  counts — one 
charging  the  desertion  of  his  wife,  she  beta? 
in  destitute  and  necessitous  circumstances : 
and  the  other  charging  the  desertion  of  his 
two  minor  children,  there  being  no  allegation 
in  said  count  that  they  were  in  destitute  and 
necessitous   circumstances. 

[1-3]  Article  640a  of  Vernon's  Penal  Code. 
which  is  our  statute  defining  the  desertion  of 
wife  or  children,  specifically  applies  the  ele- 
ment of  destitution  and  necessitous  circum- 
stances to  the  desertion  of  children  as  well 
as  to  the  desertion  of  the  wife.  We  have  uni- 
formly held  this  allegation  as  well  as  proof 
of  the  same,  to  be  necessary.  On  this  account 
the  state's  pleading  is  fatally  defective.  It 
is  contended  by  the  state  that,  as  the  ques- 
tion was  raised  by  appellant  for  the  first 
time  by  a  motion  in  arrest  of  Judgment,  filed 
more  than  two  days  after  the  conclusion  of 
the  trial,  in  the  lower  court,  said  question 
cannot  now  be  raised  and  relied  upon.  If  an 
Indictment  or  Information  be  defective  in 
some  matter  of  substance,  it  would  not  sap- 
port  a  judgment,  and  an  attack  may  be  made 
on  the  same  for  the  first  time  in  this  conn. 
Cox  v.  State,  8  Tex.  App.  254,  34  Am.  Hep. 
746. 

[4]  We  further  observe  that  when  said  no- 
tion In  arrest  of  judgment  was  filed,  no  coun- 
ter motion  to  strike  the  same  from  the  record 
was  made  by  the  state,  but  said  motion  in  ar- 
rest of  Judgment  was  considered  and  over- 
ruled generally  by  the  trial  court  In  the  ab- 
sence of  some  showing  to  the  contrary,  we 
would  presume  that  the  trial. court  concluded 
that  there  was  some  sufficient  excuse  for  fail- 
ure to  file  said  motion  sooner. 

We  are  of  opinion  that  the  second  count  In 
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said  information  was  fatally  defective,  and 
that  the  matter  can  be  properly  raised  here. 
The  Judgment  of  the  lower  court  Is  revers- 
ed, and  the  cause  ordered  dismissed. 


SWIM  et  al.  v.  STATE.    (No.  5255.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  29, 

1919.     On  Motion  to  Reinstate, 

Feb.  11,  1920.) 

1.  Bail  ®=s94 — Pabty  appealing  from  FOR- 
feiture of  bail  bond  must  file  briefs  in 
tbial  court  and  in  court  of  criminal 
Appeals. 

It  is  necessary  that  briefs  in  scire  facias 
cases  for  forfeiture  of  bail  bonds  be  filed  by  a 
party  appealing  in  the  trial  court  and  the  Court 
of  Criminal  Appeals  as  in  civil  cases,  the  rule 
being  the  same  as  in  civil  cases;  and,  where 
no  briefs  were  filed  in  the  trial  court,  appeal 
from  judgment  of  forfeiture  must  be  dismissed. 

On  Motion  to  Reinstate. 

2.  Bail  «fc=>88%— Dismissal  as  to  principal 

IN  SCIRE  FACIAS  TO  FOBFEIT  BAIL  BOND 
PENDING  APPEAL  NOT  EBBOB. 

On  scire  facias  to  forfeit  a  bail  bond  pend- 
ing appeal,  the  trial  court  did  not  err  in  dis- 
missing as  to  the  principal. 

8.  Bail  *=>70— Bail  bond  pending  appeal 
pbopeblt  approved  bt  tbial  judge  sit- 
ting in  county  other  than  that  of  con- 
VICTION. 

Under  Code  Cr.  Proc.  1911,  art.  904,  au- 
thorizing the  giving  of  bail  bond  pending  ap- 
peal in  a  felony  case,  a  convicted  party  may 
enter  into  recognizance  during  the  term  of 
conviction,  or  may  enter  into  a  bond  during 
vacation  to  be  approved  by  the  sheriff  and  the 
judge  who  tried  the  case,  though  he  is  holding 
court  in  a  county  other  than  that  in  which  con- 
viction was  had. 

4.  Bail  <8=>8S— Citation  on  scire  facias  to 

FORFEIT  BOND  PENDING  APPEAL  SUFFICIENT- 
LY NAMED  COURT  TERM  OF  FORFEITURE  AND 
AMOUNT. 

On  scire  facias  to  forfeit  bail  bond  pending 
appeal  in  a  felony  case,  citation  held  to  have 
sufficiently  recited  the  term  of  court  at  which 
the  forfeiture  was  taken,  and  the  amount  of  the 
forfeiture. 

Appeal  from  District  Court,  Cherokee  Coun- 
ty; L.  D.  Guinn,  Judge. 

Scire  facias  on  a  bail  bond  by  the  State  of 
Texas  against  T.  J.  Swim  and  others.  From 
judgment  of  forfeiture,  defendants  appeal. 
Affirmed. 

Adams  &  Stennis,  of  Dallas,  for  appellants. 
E.  A.  Berry,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  [1]  This  is  an  appeal 
from  a  forfeited  bond.    The  Assistant  Attor- 


ney General  flies  a  motion  to  dismiss  the  ap- 
peal because  of  the  fact  that  briefs  in  the 
case  were  not  filed  in  the  trial  court  as  re- 
quired by  law.  An  inspection  of  the  briefs 
sustains  this  contention  of  the  Assistant  At- 
torney General,  and  the  motion  must  be  grant- 
ed. It  is  necessary  that  briefs  in  scire  facias 
cases  be  filed  in  the  trial  court  as  In  civil 
cases ;  the  rule  in  regard  to  this  practice  be- 
ing the  same  as  civil  cases.  This  matter  has 
been  the  subject  of  quite  a  number  of  opin- 
ions. The  rule  was  laid  down  that  a  party 
appealing  from  a  judgment  of  forfeiture  must 
file  briefs  in  the  lower  court  and  in  the  Court 
of  Criminal  Appeals  as  in  civil  actions; 
hence  an  appeal  from  such  judgment  must  be 
dismissed  where  no  briefs  were  so  filed,  cit- 
ing Heiman  v.  State,  70  Tex.  Cr.  B.  480,  158 
S.  W.  276;  Thetford  v.  State,  74  Tex.  Cr.  R. 
649, 169  S.  W.  1153 ;  Jay  v.  State,  34  Tex.  Cr. 
R.  98,  29  S.  W.  472;  Lewis  v.  State,  38  S.  W. 
205;   Sparks  v.  State,  47  S.  W.  976. 

The  motion  of  the  Assistant  Attorney  Gen- 
eral is  therefore  sustained,  and  the  appeal  is 
dismissed. 

On  Motion  to  Reinstate. 

This  appeal  Is  taken  from  a  final  judgment 
on  a  forfeited  appeal  bond.  The  dismissal  of 
this  case  previously  was  based  upon  the 
ground  that  briefs  had  not  been  properly  filed 
in  the  trial  court  It  is  now  made  to  appear 
that  briefs  were  so  filed,  and  the  judgment 
of  dismissal  will  be  set  aside,  and  the  case 
disposed  of  on  the  questions  suggested  for  re- 
vision. 

[2]  The  judgment  was  made  final  as  to  ap- 
pellants. There  was  a  dismissal  as  to  some 
of  the  sureties,  as  there  was  to  the  principal 
Ferguson.  It  is  contended  the  court  was  In 
error  in  dismissing  as  to  the  principal.  This 
question  has  been  settled  adversely  to  this 
contention.  Among  the  later  cases  will  be 
found  the  case  of  General  Bonding  &  Casual- 
ty Ins.  Co.  v.  State,  73  Tex.  Cr.  R.  649,  165 
S.  W.  615. 

[3]  It  is  contended  the  bond  is  insufficient, 
Inasmuch  as  it  was  approved  by  the  trial 
judge  in  a  county  other  than  that  in  which  the 
conviction  of  Ferguson  occurred.  Such  con- 
viction occurred  in  Cherokee  county,  and  an 
appeal  was  prosecuted  to  the  Court  of  Crimi- 
nal Appeals.  Bond  was  fixed  in  the  sum  of 
$2,500.  Court  adjourned  without  a  recog- 
nizance having  been  entered  into  by  the  prin- 
cipal. Subsequent  to  the  adjournment  of 
court,  and  while  the  district  judge  was  hold- 
ing court  in  Nacogdoches  county,  the  sheriff 
took  and  approved  the  bond,  which  was  car- 
ried to  the  district  judge  in  Nacogdoches 
county,  where  he  was  holding  court,  and 
there  by  him  approved.  This,  it  is  contend- 
ed, was  erroneous.  There  is  no  merit  in  this 
contention.  The  statute  authorizing  the  giv- 
ing of  bond  pending  appeal  in  felony  cases  is 
found  in  article  904,  C.  C.  P.    Under  this  the 
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convicted  party  may  enter  Into  recognizance 
during  the  term  of  conviction,  or  may  enter 
Into  a  bond  during  vacation  to  be  approved 
by  the  sheriff  and  the  judge  who  tried  the 
case.  It  does  not  provide  that  the  judge  shall 
be  In  any  particular  county  or  at  any  partic- 
ular place,  it  being  a  bond  and  not  a  recog- 
nizance. A  recognizance  must  be  entered  In- 
to In  open  court,  but  this  is  not  the  case  with 
reference  to  bonds. 

[4]  It  is  also  contended  that  the  citation  Is 
not  sufficient,  In  that  it  fails  to  name  the 
term  of  court  at  which  the  bond  was  forfeit- 
ed, and  amount  of  bond.  An  inspection  of  the 
citation  does  not  sustain  this  contention  as 
we  read  It  It  recites  that  on  the  16th  day 
of  February,  1916,  H.  W.  Ferguson  entered 
Into  an  appeal  bond  with  several  sureties, 
who  are  named,  appellant  being  among  those 
named,  in  the  penal  sum  of  $2,500,  condition- 
ed for  his  appearance,  as  the  statute  requires, 
before  that  court  to  abide  the  judgment  of 
the  Court  of  Criminal  Appeals.  On  appeal 
the  judgment  was  affirmed,  and,  Ferguson 
falling  to  appear,  the  bond  was  forfeited.  It 
recites  that  the  mandate  of  the  Court  of 
Criminal  Appeals  was  sent  down  on  the  27th 
day  of  June,  1916,  and  the  court  was  then 
and  there  in  session,  and  defendant,  having 
been  called  as  required  by  the  statute,  failed 
to  appear,  and  judgment  nisi  was  entered, 
which  is  set  out  In  full,  forfeiting  this  bond, 
In  the  terms  of  the  statute,  for  $2,500,  and 
ordering  citation  and  alias  capias  for  Fergu- 
son; then  again  sets  out  the  names  of  the 
principal  and  sureties.  It  then  recites  that 
said  appeal  bond  had  been  and  was  forfeited 
by  the  district  court  of  Cherokee  county  on 
the  27th  day  of  June,  1916,  and  a  judgment 
then  and  there  taken  against  each  and  all  of 
said  parties  for  the  stipulated  sum  of  said 
bond,  to  wit,  the  sum, of  $2,500,  and  it  was 
further  ordered,  adjudged,  and  decreed  by  the 
court  that  said  judgment  should  be  made 
final,  unless  good  cause  should  be  shown  at 
the  next  term  of  court  why  the  defendant  H. 
W.  Ferguson  did  not  appear;  and  whereas, 
on  the  20th  day  of  January,  1917,  the  cause 
came  on  to  be  heard  for  final  judgment,  and 
the  same  having  been  rendered,  an  appeal 
was  taken  by  the  defendants.  Process  was  is- 
sued and  served  upon  appellants  Swim,  Curf- 
man,  and  Caldwell.  We  are  of  opinion  that 
this  does  sufficiently  recite  the  term  of  court 
at  which  the  forfeiture  was  taken  and  the 
amount  of  the  forfeiture.  The  bond  is  made 
an  exhibit,  and  the  judgment  nisi  is  included 
In  the  citation ;  but  we  think  the  allegations 
above  quoted  are  sufficient  statements  to  cov- 
er the  supposed  defect  urged  by  appellants. 
We  are  of  opinion,  therefore,  there  was  no  er- 
ror in  the  action  of  the  court  making  the 
judgment  final,  and  it  presents  no  reason  why 
the  judgment  here  should  be  set  aside  and  re- 
versed. . 

The  judgment  Is  affirmed. 


BRIDE  v.  STATE.     (No.  5628.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  21, 

1920.     On  Motion  for  Rehearing, 

Feb.  18,  1920.) 

1.  Larceny  <8=>65  —  Evidence  justiftesg 
conviction  of  felony  theft. 

If  defendant  was  guilty  of  taking  the  pros- 
ecuting witness'  automobile  from  one  town  to 
another,  and  the  evidence  showed  that  he  took 
part  of  the  alleged  stolen  property  from  tie 
car,  this  would  justify  the  conclusion  that  he 
took  all  of  tiie  property  and  took  it  at  the  same 
time,  making  him  guilty  of  felony  theft  where 
the  aggregate  value  exceeded  $50,  and  it  is  im- 
material that  there  was  no  direct  proof  of  tak- 
ing of  the  remainder  of  such  articles. 

2.  Larceny  <S=23  —  Recovery  of  part  of 

PROPERTY    DOES   NOT    REDUCE    GRADE   OF    OF- 
FENSE. 

The  fact  that  the  owner  recovered  a  part 
of  the  property  subsequent  to  the  theft  thereof 
would  not  reduce  the  grade  of  the  offense  below 
that  of  felony  theft. 

3.  Larceny  «j=41 — Defendant  presumed  to 
have  taken  all  of  stolen  property 
where  proof  shows  he  took  part  of  it. 

If  property  be  taken  in  such  a  manner  ai 
to  make  it  reasonably  appear  that  all  was  taken 
at  or  about  the  same  time  and  place,  and  the 
proof  shows  that  defendant  took  a  part  of  it,  it 
will  be  presumed  that  he  took  all  of  such  prop- 
erty. 

4.  Criminal  law  <S=»673(5)  —  Purpose  fob 

WHICH  EVIDENCE  OF  OTHER  OFFENSES  IS  AD- 
IfTTTED  SHOULD  BE  LIMITED. 

Where  defendant  filed  his  plea  and  asked  for 
a  suspended  sentence,  and  evidence  was  admit- 
ted on  behalf  of  the  state  attacking  defendant* 
reputation  and  tending  to  show  him  guilty  of 
other  offenses,  the  court  erred  in  failing  to  limit 
the  purpose  for  which  such  evidence  was  admit- 
ted. 

Appeal  from  District  Court,  Nacogdoches 
County ;  I*  D.  Guinn,  Judge. 

James  Bride  was  convicted  of  felony  theft, 
and  he  appeals.  Reversed,  and  remanded  for 
new  trial. 

Harris  &  Harris,  of  Nacogdoches,  for  ap- 
pellant 

Alvin  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

LATTIMORE,  J.  Appellant  was  convicted 
in  the  district  court  of  Nacogdoches  county 
of  felony  theft  and  his  punishment  fixed  at 
six  years  in  the  penitentiary. 

The  indictment  alleges  D.  I*.  Thomas  to  be 
the  owner  of  the  stolen  goods,  and  the  proof 
showed  that  he  was  a  drummer,  traveling 
through  the  country  in  an  automobile,  selling 
tobaccos,  and  that  he  had  on  the  back  of  his 
car  a  sort  of  a  box  or  receptacle  In  which  he 
carried  samples  of  his  wares.    On  the  night 
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in  question  Thomas  parked  bis  car  near  the 
Elks'  Club,  in  the  town  of  Nacogdoches,  and 
when  he  came  after  it  later  he  found  It  gone. 
The  next  morning  he  found  the  car  in  a  dif- 
ferent part  of  the  town,  and  tobacco  samples, 
stated  by  him  to  be  worth  $42,  were  gone. 
Also  a  raincoat  worth  $10,  an  auto  hood 
worth  $7.50,  and  a  kit  of  tools  worth  $10  were 
missing.  Subsequently  a  part  of  the  tobacco 
and  the  raincoat  were  returned  to  him  by  the 
sheriff. 

The  various  questions  raised  by  the  appel- 
lant will  be  treated  in  the  order  in  which 
they  are  presented  in  his  brief.  The  various 
theories  of  the  defense,  and  also  the  law  ap- 
plicable to  both  felony  and  misdemeanor 
theft,  were  submitted  to  the  Jury. 

No  special  charges  appear  to  hare  been  re- 
quested by  the  appellant  Appellant's  first 
contention  Is  that  the  court  erred  in  submit- 
ting to  the  Jury  the  law  of  felony  theft  We 
are  not  in  accord  with  this  contention.  Prop- 
erty of  the  value  of  $69.50  was  taken  from  said 
car  on  the  night  in  question.  Proof  that  one 
accused  of  theft  took  part  of  the  property 
which  was  lost  will  support  a  conviction  for 
the  taking  of  all  the  property  lost  at  the  same 
time  and  place.  Wilson  v.  State,  70  Tex.  Cr. 
R.  631,  158  S.  W.  516;  Harris  v.  State,  20 
Tex.  App.  104,  14  S.  W.  390,  25  Am.  St  Rep. 
717.  Nor  would  the  fact  that  the  articles  al- 
leged to  have  been  stolen  were  actually  taken 
one  at  a  time  from  the  automobile  reduce 
the  theft  to  a  misdemeanor,  if  the  value  of 
all  of  the  articles  lost  on  said  occasion  ag- 
gregated more  than  $50.  Wilson  v.  State,  70 
Tex.  Cr.  R.  631,  158  S.  W.  516;  Harris  v. 
State,  29  Tex.  App.  104, 14  S.  W.  390,  25  Am. 
St.  Rep.  717. 

We  also  are  of  opinion  that  the  allegation 
of  ownership  was  met  by  the  proof.  When 
property  alleged  to  have  been  stolen  is  shown 
to  have  been  in  the  actual  care,  control,  and 
management  of  one  who  holds  the  same  as 
agent  for  another,  it  is  sufficient  to  allege 
ownership  in  the  agent,  and  proof  of  his  care, 
control,  and  management  will  meet  such  al- 
legation. The  proof  of  ownership  need  not 
consist  of  a  formal  statement  by  the  alleged 
owner  that  it  was  his  property  that  was  tak- 
en, but,  as  in  this  case,  such  proof  may  be 
made  by  the  testimony  of  the  alleged  owner 
speaking  of  it  as  "my"  property,  or  by  the 
statement  of  bow  much  he  paid  for  the  al- 
leged stolen  property,  or  In  various  other 
ways  and  phrases  used  by  one  speaking  of 
property  which  belongs  to  himself. 

Appellant  contends  that  the  venue  was  not 
proven,  and  the  conviction  cannot  be  sus- 
tained. There  seems  to  have  been  no  Issue  as 
to  venue  in  the  trial  court  and  under  our 
statute  we  cannot  sustain  such  contention 
when  made  for  the  first  time  here.  Article 
938,  Vernon's  C.  C.  P. 

It  is  further  alleged  that  the  court  should 
have  charged  on  the  law  of  circumstantial 


evidence.  We  find  ourselves  unable  to  agree 
with  this  contention.  Appellant  admitted 
taking  the  car,  with  the  other  negro,  on  the 
night  in  question,  and  told  the  witness  Mil- 
lard that  he  took  said  car.  Sam  Rivers  testi- 
fied for  the  state  that  he  saw  appellant  take 
part  of  the  alleged  stolen  goods  out  of  said 
car;  that  some  of  said  property  was  given 
to  him,  a  part  of  which  he  later  turned  over 
to  the  sheriff,  who  returned  it  to  the  owner. 
It  is  well  settled  that  either  the  direct  testi- 
mony of  an  accomplice  or  the  confession  of 
the  accused  will  take  a  case  out  of  the  domain 
of  circumstantial  evidence.  True,  appellant 
did  not  confess  to  taking  the  articles  out  of 
the  car,  but  he  did  confess  to  taking  the  car ; 
and  the  alleged  accomplice  gave  direct  evi- 
dence as  to  seeing  him  take  therefrom  the 
property. 

Appellant  filed  his  application  for  a  sus- 
pended sentence,  which  placed  In  issue  his 
general  reputation,  and  we  think  the  court 
below  did  not  err  in  allowing  the  state,  on 
cross-examination,  to  ask  appellant  if  he  had 
not  been  charged  In  the  courts  with  bootleg- 
ging and  petty  theft  Martoni  v.  State,  74 
Tex.  Cr.  R.  90,  167  S.  W.  349;  Williamson 
v.  State,  74  Tex.  Cr.  R.  289, 167  S.  W.  360. 

The  witness  Millard  testified  to  conversa- 
tions with  appellant  had  after  he  had  made 
bond  subsequent  to  his  arrest.  We  know  of  no 
legal  reason  why  such  statements  made  by 
the  appellant  while  under  bond  are  not  ad- 
missible against  him. 

We  have  carefully  examined  this  entire  rec- 
ord, and  find  no  error. 

The  judgment  of  the  trial  court  will  be  af' 
firmed. 

■ 

On  Motion  for  Rehearing. 

In  appellant's  motion  for  rehearing  but  two 
contentions  appear,  namely,  that  the  evidence 
did  not  justify  the  submission  of  felony  theft 
and  that  we  failed  to  pass  on  appellant's  as- 
signment, complaining  of  the  action  of  the 
trial  court  In  not  limiting  the  testimony  as 
to  the  character  of  appellant  to  the  question 
of  his  right  to  suspended  sentence. 

(1-3]  In  our  view  of  the  case,  if  the  appel- 
lant was  guilty  of  taking  the  automobile  of 
the  prosecuting  witness  from  Nacogdoches  to 
Melrose,  said  automobile  containing  at  said 
time  the  articles  alleged  in  the  indictment  to 
be  thereafter  stolen,  and  the  aggregate  value 
of  which  exceeded  $50,  he  would  be  guilty  of 
felony  theft;  if  the  evidence  showed  to  the 
satisfaction  of  the  jury,  and  without  contro- 
versy that  he  took  a  part  of  the  alleged  stol- 
en property,  this  would  justify  the  conclusion 
that  he  took  all  of  same,  and  took  It  at  the 
same  time.  Nor  would  the  fact  that  the  own- 
er recovered  a  part  of  the  property  subse- 
quent to  the  theft  operate  to  reduce  the  grade - 
of  the  offense  below  that  of  felony,  nor  would 
the  further  fact  that  there  was  no  direct 
proof  of  the  taking  of  the  remainder  of  the 
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articles  by  the  appellant  reduce  the  grade  of 
the  offense ;  it  being  the  announced  doctrine 
in  this  state  that,  If  property  be  taken  in  such 
manner  as  to  make  it  reasonably  appear  that 
all  of  the  same  was  taken  at  or  about  the 
same  time  and  place,  and  the  proof  showed 
appellant  to  have  taken  a  part  of  it,  the  pre- 
sumption is  justifiable  that  he  took  it  all. 

[4]  As  to  the  other  ground  of  the  motion  for 
rehearing,  we  are  of  opinion  that  the  same  Is 
well  taken,  and  we  frankly  admit  that  we 
failed  to  observe  and  pass  upon  this  part  of 
appellant's  contention  in  our  original  consid- 
eration of  the  case.  Appellant  filed  his  plea, 
and  asked  for  a  suspended  sentence.  Evi- 
dence was  admitted  on  behalf  of  the  state  at- 
tacking the  reputation  of  appellant,  and  tend- 
ing to  show  him  guilty  of  other  offenses  than 
the.  one  on  trial.  The  trial  court  failed  to 
limit  the  purpose  for  which  this  evidence  was 
admitted.  Appellant  in  due  time  and  manner 
excepted  to  the  charge  of  the  court  because 
of  said  omission,  and  no  correction  was  made 
in  said  charge.  This  should  have  been  done. 
The  charge  in  such  case  should  have  limited 
the  purpose  and  effect  of  such  testimony. 
The  evidence  was  harmful  to  appellant  Wil- 
liamson v.  State,  74  Tex.  Cr.  R,  289, 167  S.  W. 
360. 

The  motion  is  granted,  and  the  judgment  of 
affirmance  set  aside,  and  the  cause  reversed 
and  remanded  for  a  new  trial. 


LANG  v.  STATE.     (No.  5665!) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  18, 
1920.) 

1.  Homicide  <g=>307(2)— Issue  or  aggravated 

ASSAULT  PBOPEBLT  SUBMITTED. 

In  prosecution  for  murder,  court  did  not 
err  in  submitting  issue  of  aggravated  assault 
in  view  of  defendant's  statement  in  his  con- 
fession that  he  did  not  intend  to  kill  deceased, 
but  choked  her  in  order  to  free  himself. 

2.  Assault  and  batteby  <s=92— Defendant 
guilty  of  aggravated  assault. 

Evidence  held  to  sustain  verdict  of  guilty 
of  aggravated  assault. 

3.  Assault  and  batteby  <3=>54— Whebe  no 

INTENT    TO    KILL,     CHOKING    RESULTING     IN 
DEATH  WAS  AGGRAVATED  ASSAULT. 

Where  defendant,  for  the  purpose  of  free- 
ing himself  from  deceased  when  she  would  not 
let  him  go  until  he  had  paid  her  for  sexual 
privilege  accorded,  choked  her  to  death  without 
any  purpose  to  kill,  the  offense  would  be  aggra- 
vated assault. 

Appeal  from  Criminal  District  Court,  Har- 
ris County ;   C.  W.  Robinson,  Judge. 

George  Lang  was  convicted  of  aggravated 
assault,  and  he  appeals.    Affirmed. 


Whit  Boyd,  of  Houston,  for  appellant 
Alvin  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  aggravated  assault  under  a  charge  of 
murder  and  allotted  a  term  of  two  years  in 
the  county  jail  and  a  fine  of  $1,000.  This  is 
the-  maximum  punishment  for  aggravated  as- 
sault and  battery. 

Independent  of  appellant's  confession,  the 
case  is  one  of  circumstantial  evidence.  The 
confession  relieves  the  case  of  that  phase  of 
the  law.  This  is  a  peculiar  case  as  develop- 
ed by  the  testimony.  On  the  20th  of  June 
there  was  among  the  negroes  an  emancipation 
ball.  Appellant  and  the  deceased  girl  were 
present  and  for  the  first  time  met  He  danc- 
ed with  her.  When  the  ball  was  ended  they 
went  to  a  nearby  street  car,  he  accompany- 
ing her.  They  got  on  the  car.  The  state 
by  circumstances  undertook  to  show  that  he 
accompanied  her  to  the  end  of  the  street 
car  line,  where  they  left  it  A  short  dis- 
tance away  the  next  morning  the  body  of  the 
girl  was  found  showing  that  she  had  been 
choked  to  death.  There  was  evidence  that 
she  may  have  been  ravished.  The  physical 
facts  show,  In  addition  to  her  having  been 
choked,  that  her  private  parts  had  been  pene- 
trated, and  there  was  blood  around  that  por- 
tion of  her  body.  This  killing  occurred  per- 
haps about  1  o'clock  at  night  The  state 
also  introduced  evidence  to  show  that  about 
that  time  of  night  appellant  got  on  a  return- 
ing street  car  and  paid  his  fare,  and  got 
matches  from  the  conductor.  The  physical 
facts  also  show  that  the  body  of  the  deceased 
girl  was  found  within  something  like  20  feet 
of  the  residence  of  her  aunt  The  houses 
seem  to  have  been  built  close  together  at 
that  point,  and  there  were  other  houses  al- 
most as  close  as  was  that  of  the  aunt  of  the 
deceased  girl;  the  difference  in  the  dis- 
tance being  made  by  the  fact  that  the  houses 
were  built  on  different  lots,  otherwise  they 
were  as  close  as  houses  could  be  to  each 
other.  The  body  of  the  girl  was  discovered 
the  next  morning.  There  was  no  evidence 
of  an  outcry,  and  the  physical  facts  utterly 
fail  to  show  there  was  a  struggle  at  that 
point  The  ground  failed  to  disclose  any  evi- 
dence of  that  fact,  and  the  clothing  of  the 
deceased  and  the  defendant  sustained  the  fact 
there  was  no  struggle.  The  shirt  he  wore 
that  night  was  placed  In  evidence,  and  there 
was  no  sign  of  a  struggle,  no  tearing  or  any- 
thing of  that  character.  There  is  evidence 
also  indicating  that  possibly  the  body  of  the 
girl  was  carried  there  in  an  auto  and  thrown 
out  If  she  was  killed  at  some  other  place 
and  carried  to  the  point  where  the  body  was 
found,  this  would  tend  to  account  for  the 
fact  there  was.no  evidence  of  a  struggle  at 
that  point    There  is  a  possibility  that  an- 
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other  party  was  on  the  car  with  the  girl  and 
left  it.  Evidence  was  Introduced  that  there 
was  a  negro  man  and  a  negro  girl  on  the 
car  sitting  together,  but  witnesses  did  not 
observe  them  particularly.  They  were  sitting 
together,  and  the  girl's  face  was  looking 
downward,  or,  as  the  witness  says,  "her 
head  was  hanging  down."  They  did  not  dis- 
cover who  she  was,  and  no  one  was  able  to 
state  whether  the  appearances  of  that  girl 
were  similar  to  the  deceased  girl.  The  man 
who  was  with  that  girl  was  a  robust,  large 
man,  much  larger  than  the  girl.  It  is  also 
shown  that  appellant  had  been  previously 
tried  and  acquitted  for  rape  committed  upon 
the  girl.  Had  the  case  rested  at  this  point, 
a  verdict  of  not  guilty  should  have  been  re- 
turned; for  the  facts  would  not  have  sus- 
tained a  conviction  of  appellant  under  the 
rule  of  circumstantial  evidence.  The  record 
farther  shows  appellant  was  arrested  the 
following  day,  and  while  under  arrest  made 
a  confession.  The  substance  of  this  con- 
fession is:  That  he  met  the  girl  at  the  danc- 
ing pavilion  and  danced  with  her,  and  about 
11  o'clock  they  retired  from  the  dance  hall 
to  a  private  place  where  they  had  sexual  in- 
tercourse. Returning  to  the  hall,  they  danced 
and  continued  to  enjoy  the  festivities  until 
the  dance  closed  about  12  o'clock.  That  he 
went  on  the  car  and  to  the  point  where  the 
body  was  found  in  company  with  the  girl, 
and  there  had  Intercourse  with  her  again. 
That  it  was  with  her  consent.  That  when 
the  Intercourse  had  terminated  she  demanded 
of  him  that  he  pay  her  a  dollar,  which  he 
declined.  She  got  him  around  the  neck  and 
held  him  and  would  not  let  him  go  unless 
he  paid  the  dollar.  He  protested,  stating  he 
did  not  have  a  dollar  to  give  her,  and  that 
she  would  keep  him  so  long  he  would  miss 
his  car.  She  refused  to  turn  him  loose,  and 
he  choked  her,  and  that  while  he  was  chok- 
ing her  his  breast  was  on  hers  and  he  had 
his  hand  around  her  throat,  and  as  Boon 
as  she  ceased  to  struggle  and  hold  him  he 
got  up  and  went  away  to  his  home.  That 
he  did  get  on  the  street  car  as  testified  by 
the  conductor  and  get  a  match  from  him  to 
light  a  cigarette.  He  also  states  In  his  con- 
fession that  he  had  no  idea  of  killing  the 
girl,  and  did  not  intend  to  kill  her,  and  did 
not  know  she  was  dead  until  the  next  day 
when  he  heard  it;  that  he  choked  her  in 
order  to  free  himself  and  return  home. 

The  jury  acquitted  of  murder  and  convicted 
of  aggravated  assault.  There  was  no  excep- 
tion taken  to  the  charge  of  the  court  as  giv- 
en, and  no  requested  instruction  asked. 

[1-3]  It  is  now  contended  that  the  court 
committed  fundamental  error  in  submitting 
the  Issue  of  aggravated  assault,  and  that  the 
evidence  does  not  sustain  the  verdict  of  the 
jury  finding  him  guilty  of  such  assault  We 
are  of  opinion  that  the  court  under  the  cir- 


v.  STATE  765 

s.w.> 

cumstances  was  correct  in  charging  the  issue 
of  aggravated  assault  and  battery,  and  this 
under  his  confession.  The  jury  were  the 
judges  of  the  facts  and  the  weight  to  be 
given  the  testimony,  and,  while  his  confes- 
sion and  the  results  and  want  of  outcry 
and  struggle  seem  to  be  rather  Incongruous, 
yet  the  jury  had  the  right  to  consider  his 
confession,  all  or  any  part  of  it,  as  they  saw 
proper,  and  if  appellant's  statement  was  be- 
lieved by  them,  the  issue  of  aggravated  as- 
sault was  in  the  case.  The  choking  for  the 
purpose  of  freeing  himself,  which  resulted  in 
death,  without  any  purpose  on  his  part  to 
kill,  under  our  law  would  constitute  aggra- 
vated assault  She  was  a  woman  assaulted 
by  a  man,  and  choked  to  death,  and  if  there 
was  bo  purpose  to'  kill  and  no  means  nsed 
that  ordinarily  and  reasonably  would  kill,  the 
case  would  be  one  of  aggravated  assault. 

Finding  no  error  in  this  record,  the  judg- 
ment will  be  affirmed. 


DROZDA  t.  STATE.     (No.  6669.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  11, 
1920.) 

1.  LlBEL  AND  BLANDER  <8=»  152(2)  —  INFORMA- 
TION SHOULD  CONTAIN  TRANSLATION  OF  AL- 
LEGED   LIBEL    PRINTED    IN    FOREIGN    TONGUE 

WITHOUT   INNUENDOES. 

Where  an  alleged  libel  was  printed  in  a  for- 
eign tongue,  the  information  charging  the  of- 
fense of  libel  should,  after  setting  out  the  al- 
leged libelous  article,  contain  an  English  trans- 
lation thereof  according  to  the  tenor  of  the  ar- 
ticle, which  should  not  be  interspersed  with  in- 
nuendoes or  explanatory  statements. 

2.  I/IBEL  AND  SLANDER  <6=»152(2)  —  PURPOSE 
OF  "INNUENDO"   IN  INFORMATION. 

An  innuendo  in  an  information  charging  li- 
bel is  to  explain,  not  to  extend,  what  has  gone 
before,  and  it  cannot  extend  the  meaning  of 
words,  although  in  a  particular  case  it  may 
more  precisely  fix  the  meaning  either  of  pre- 
ceding or  subsequent  words. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  In- 
nuendo.] 

S.  Libel  and  slander  <8=»152(2)— Informa- 
tion CHARGING  LIBEL  INSUFFICIENT. 

An  information  Betting  out  an  alleged  libel- 
ous article  published  by  defendant  in  a  foreign 
tongue  which  related  to  the  Bohemian  Nation- 
al Alliance  held  insufficient  to  state  an  offense, 
not  showing  to  what  particular  persons  the 
libelous  statements  were  directed. 

Appeal  from  McLennan  County  Court; 
James  P.  Alexander,  Judge. 

J.  Drozda  was  convicted  of  the  offense  of 
libel,  and  he  appeals.  Reversed,  and  order 
dismissed. 
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Pat  M.  Neff,  of  Waco,  and  Thomas  B.  Lew- 
is, of  Houston,  for  appellant. 

Alvin  M.  Owsley,  Asst.  Atty.  Gen.,  for  the 
State. 

LATTIMORE,  J.  This  appellant  brings  be- 
fore us  for  review  a  conviction  in  the  county 
court  of  McLennan  county  for  the  offense  of 
libel. 

[1]  Reviewing  the  various  errors  com- 
plained of,  we  first  note  that  it  is  urged  that 
the  information  is  insufficient,  because  the 
same  does  not  contain  a  translation  into  Eng- 
lish of  the  alleged  libelous  article.  The  de- 
famatory article  which  appeared  in  appel- 
lant's paper  was  printed  and  published  in 
the  Bohemian  language,'  and  while  said  in- 
formation sets  out  said  article  in  haec  verba 
as  printed  In  said  foreign  language,  it  no- 
where sets  out  the  English  translation  there- 
of. Examining  said  complaint  and  informa- 
tion, we  are  constrained  to  agree  with  this 
contention.  Said  pleading  set  out  the  article 
fully,  as  it  Is  supposed  to  have  been  printed, 
in  Bohemian,  immediately  following  which 
occur  these  words,  "which  said  malicious 
statement  is  in  the  Bohemian  language,  and 
which  translated  from  the  Bohemian  lan- 
guage to  the  English  language  is  to  the  tenor 
ns  follows,"  and  then  follows  an  English 
translation  of  said  article  which  to  our  minds 
is  numerously  interspersed  and  mingled  with 
Innuendo  averments,  none  of  which  appear 
in  the  original,  and  which  this  court  can 
know  to  be  innuendo  averments  only  from  the 
frequent  parentheses  used  and  the  further 
use  of  many  names  in  the  translation  which 
do  not  appear  in  the  original.  It  is  manifest 
that  what  purports  to  be  a  translation  of  the 
Bohemian  article  "to  the  tenor  as  follows" 
Is  in  fact  not  a  literal  translation,  or  even  a 
substantial  translation  thereof. 

We  are  next  confronted  with  the  question 
as  to  whether  a  libelous  article  published  in 
a  foreign  language,  and  as  such  copied  into 
an  information  or  indictment,  must  be  accom- 
panied by  a  substantially  correct  translation 
thereof  into  English.  Let  us  first  here  note 
the  well-known  rule  In  our  practice  that  the 
alleged  libelous  matter  must  be  set  out  in 
hsec  verba  when  possible''.  Coulson  v.  State, 
16  Tex.  App.  196;  Edgerton  v.  State,  70  S. 
W.  90. 

In  25  Cyc.  p.  378,  discussing  Indictments 
for  libel  and  slander,  it  Is  said: 

"Words  spoken  in  a  foreign  language  should 
be  set  out  in  such  language,  and  followed  by  a 
proper  translation." 

In  section  564  of  Mr.  Bishop's  New  Crimi- 
nal Procedure,  vol.  2,  under  the  head  of  "Al- 
leging Words  from  a  Foreign  Language,"  that 
distinguished  author  says: 

"The  tenor  *  *  *  is  set  out  by  giving  an 
exact  copy  in  the  original,  and  adding  an  Eng- 
lish translation." 


In  Stlchtd  v.  State,  25  Tex.  App.  420,  8  S. 
W.  477,  8  Am.  St  Rep.  444,  the  case  turned 
upon  the  question,  if  a  slander  be  pleaded  in 
the  Information  only  in  English,  whether 
some  could  be  supported  by  proof  of  a  slander 
uttered  In  German.  This  court  answered  in 
the  negative,  and  quotes  with  approval  the 
rule  In  civil  cases,  which  requires  where  the 
slanderous  words  were  spoken  in  a  foreign 
language,  that  they  be  so  set  forth,  together 
with  a  translation  Into  English.  This  hold- 
ing Is  reaffirmed  and  emphasized  in  Dunn  v. 
State,  43  Tex.  Cr.  R  25,  63  S.  W.  571.  To  our 
minds  the  rule  applies  with  equal  force  to 
cases  of  libel,  and  we  hold  that  the  setting 
forth  of  the  libelous  article  in  Bohemian  in 
the  information  should  have  been  followed 
by  substantially  a  literal  translation  into 
English,  which  should  in  turn  have  been  fol- 
lowed by  another  translation  in  English  when 
necessary  to  make  clear  the  meaning  of  said 
article  by  explanatory  or  Innuendo  averments. 

[2,  3]  It  is  also  contended  that  the  alleged 
libelous  article  was  of  such  Indefinite  and 
general  character  as  that  it  could  not  by  aver- 
ment be  made  to  support  a  charge  of  libel 
If  we  be  correct  in  this  opinion  as  to  what 
we  suppose  to  be  the  English  translation  of 
the  alleged  libelous  article,  stripped  of  its 
explanatory  averments,  we  are  of  opinion 
that  the  innuendoes,  as  used,  are  not  suffi- 
cient The  purpose  of  the  libel  law  is  to  pun- 
ish him  who  maliciously  imputes  to  others  in 
writing,  etc.,"  disgraceful  conduct,  bad  char- 
acter, crime,  etc.,  and,  unless  there  be  that 
in  the  alleged  libelous  publication  per  se 
which  would  tend  to  Indicate  the  person  or 
persons  aimed  at  or  meant  to  be  attacked,  it 
is  difficult  for  us  to  conceive  how  Innuendo 
could  impart  to  the  language  used  the  spe- 
cific personal  criminal  intent  necessary.  A 
government  or  other  body  politic,  a  corpora- 
tion, religious  system,  race  of  people,  or  a 
political  party,  are  not  subject  to  'criminal 
libel.  Nor  could  a  publication  referring  gen- 
erally to  any  of  these  be  made  specific  or  li- 
belous merely  by  inserting  in  the  indictment 
at  the  dictum  of  the  pleader  Innuendoes  stat- 
ing that  particular  persons,  members  of  such 
a  party,  religious  system  or  body  politic  were 
meant  In  our  view,  It  is  necessary  that  In 
such  publication  there  be  matters  which  to 
the  persons  to  whom  the  same  Is  commu- 
nicated would  fairly  tend  to  particularize  and 
thus  affect  the  persons  alleged  to  be  so  li- 
beled. 

A  man  who  scurrilously  attacks  the  Smiths, 
Johnsons,  Joneses,  or  the  Jews,  Gentiles,  or 
Syrians,  Democrats,  Republicans,  Populists, 
or  office  holders  in  general,  could  not  be  suc- 
cessfully haled  into  court  and  convicted  of 
libel  of  any  particular  person,  unless  there  be 
something  in  such  article  which  by  fair  inter- 
pretation thereof  tended  to  bring  into  disre- 
pute some  particular  person  or  persons.  In 
the  instant  case  the  reference  in  the  alleged 
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libelous  article  Is  to  "those  people  whom  you 
oall  leaders."  There  Is  nowhere  any  allega- 
tion that  the  parties  alleged  to  have  been  li- 
beled were  known  among  the  people  referred 
to  as  "you"  as  leaders,  or  that  any  of  the  per- 
sons seeing  such  publication  could  know  or 
conclude  that  those  particular  persons  were 
meant  It  Is  further  stated  In  said  article 
that  such  leaders  "have  recognized  the  0.  N. 
S."  (meaning  the  Bohemian  National  Alli- 
ance). It  Is  not  stated  what  the  letters  C.  N. 
S.  stood  for,  nor  how  the  same  meant  or  could 
have  meant  the  Bohemian  National  Alliance. 
Nor  do  we  see  anything  In  the  article  as  pub- 
lished which  would  Justify  the  Innuendo  aver- 
ment that  the  first  word  "they,"  as  used 
therein,  means  the  parties  whose  names  fol- 
—low  such  words  in  parentheses,  and  who  are 
alleged  by  the  pleader  to  be  meant  and  re- 
ferred to  by  the  use  of  said  word  "they."  We 
are  not  holding  that  it  could  not  be  sufficient- 
ly alleged  that  the  paper  of  appellant  was  a 
Bohemian  paper,  circulated  among  and  read 
by  Bohemians  and  others  in  certain  territory, 
and  that  such  people  or  persons  alleged  to  be 
libeled  were  known  and  recognized  as  the 
leaders,  and  that  the  Bohemian  National  Al- 
liance was  an  organization  among  Bohemians 
for  certain  purposes,  among  others,  to  collect 
and  receive  gifts,  and  that  one  Vojta  Benes 
had  by  some  authority  appointed  said  named 
persons  to  collect  such  gifts  and  donations, 
etc.,  but  we  do  intend  to  say  that  the  Innuen- 
do averments  in  the  instant  case  do  not  so 
sufficiently  allege.  As  said  by  this  court  in 
Atchley  v.  State,  66  Tex.  Cr.  R.  669,  120  S. 
W.  1010: 

"The  office  of  an  innuendo  is  to  define  the 
defamatory  meaning  which  the  party  seeks  to 
pnt  upon  the  words  complained  of,  to  show  how 
they  come  to  have  the  particular  meaning  claim- 
ed for  them,  as  well  as  to  show  how  they  re- 
late to  plaintiff,  whenever  that  is  not  clear 
from  the  face  of  the  words,  but  an  innuendo 
must  not  introduce  new  matter  or  enlarge  the 
*    *    •    meaning  of  words." 

The  explanatory  averments  In  the  instant 
case  do  not  show  how  the  language  used  re- 
lates to  the  alleged  injured  parties,  and  does 
not  attempt  to  explain,  but  merely  asserts, 
and  asserts  facts  not  suggested  by  the  publi- 
cation in  any  way,  as  we  see  It.  In  Squyres 
v.  State,  89  Tex.  Cr.  R.  98,  46  S.  W.  147,  73 
Am.  St  Rep.  904,  this  court  said: 

"An  innuendo  helps  nothing  unless  the  words 
precedent  have  a  violent  presumption  of  the 
innuendo.  The  business  of  an  innuendo  is,  by 
reference  to  preceding  matter,  to  fix  more  pre- 
cisely the  meaning.  The  office  of  an  innuendo 
is  to  explain,  not  to  extend,  what  has  gone  be- 
fore, and  it  cannot  enlarge  the  meaning  of 
words,  unless  it  be  connected  with  some  matter 
of  fact  expressly  averred." 

"  We  approve  these  expressions,  except  that 
we  think  innuendo  may  in  a  particular  case 
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See, 


point  forward  as  well  as  backward, 
also,  Potter  V.  State,  216  S.  W.  886. 

Believing  that  the  complaint  and,  informa- 
tion In  the  instant  case  do  not  charge  any  of- 
fense against  the  laws  of  this  state,  the  case 
is  reversed  and  ordered  dismissed. 


SLAUGHTER  v.  STATE.    (No.  6451.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  21, 

1920.    On  Motion  for  Rehearing 

Feb.  18,  1920.) 

1.  Criminal  law  «=»309— Chastity  is  PRE- 
SUMED. 

In  the  state  of  Texas  chastity  is  presumed. 

2.  Criminal  law  «=>308— Accused*  pbesumed 
innocent. 

The  accused  in  a  criminal  case  is  presumed 
innocent,  and,  to  overcome  such  presumption, 
there  must  be  evidence  proving  an  offense  has 
been  committed. 

3.  Seduction  «j=>46— Seduced  female  is  sot 
an  accomplice. 

The  reason  for  such  a  statute  as  Code  Cr. 
Proc.  1911,  art.  789,  requiring  corroboration  of 
testimony  of  a  seduced  female,  is  not  that  she 
is  an  accomplice;  she  being  rather  the  victim 
of  crime  than  its  perpetrator. 

4.  Seduction  <8=>46— Testlmont  or  female 

MUST      BE      CORROBORATED      AS      TO      CARNAL 
KNOWLEDGE  AND  PROMISE  OF  MARRIAGE. 

To  sustain  a  seduction  prosecution  brought 
under  Pen.  Code  1911,  arte.  1447,  1448,  the 
seduced  female's  testimony  must  be  corroborat- 
ed by  other  evidence  tending  to  connect  the 
defendant  with  both  the  carnal  knowledge  and 
the  promise  of  marriage,  in  view  of  Code  Cr. 
Proc.  1911,  art.  789,  requiring  corroborative 
evidence  "tending  to  connect  the  defendant  with 
the  offense  charged,"  although  the  corroborative 
facts  may  be  meager  and  may  consist  alone  of 
circumstances. 

6.  Seduction  «=»49— -Corroboration  of  fe- 
male A  QUESTION  FOB  JUBT. 
In  a  seduction  prosecution  the  jury  must 
decide  what  corroborating  evidence  is  true  and 
its  efficacy  in  meeting  the  measure  of  the  law. 

6.  Seduction  «=>50(2)— Instbuctions  as  to 
cobb0b0bati0n  necessabt. 

The  jury  in  a  seduction  prosecution  should 
be  told  •  that  the  testimony  of  the  injured  fe- 
male must  be  corroborated  as  to  the  marital 
contract  and  the  carnal  knowledge,  in  order  to 
comply  with  Code  Cr.  Proc.  1911,  art.  789,  re- 
quiring corroboration;  such  instruction  not  ex- 
tending the  statute  beyond  its  terms. 

7.  Criminal  law  <S=»S25(4)  —  Request  fob 

MOBE    SPECIFIC  INSTRUCTION   NECESSABT. 

In  absence  of  demand  for  more  specific  in- 
struction, a  charge  that  testimony  of  the  in- 
jured female  in  a  seduction  prosecution  must  be 
corroborated  is  sufficient. 
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8.  COUBTS  45=»89— FORMER  OPINION  ON  COR- 
ROBORATION OF  WITNESS  NOT  CONTROLLING 
AUTHORITY  AS  TO  PROPRIETY  Or  INSTRUC- 
TIONS THEREON. 

On  the  question  of  sufficiency  of  instruc- 
tions as  to  corroboration  of  testimony  of  a  se- 
duced female,  former  opinions  of  the  Court  of 
Criminal  Appeals,  although  valuable  in  their 
bearing  on  corroboration,  were  not  controlling 
authority,  where  the  questions  decided  in  such 
cases  was  not  one  relating  to  instructions. 

9.  Seduction  ®=>46 — Evidence  corroborat- 
ing female's  testimony  need  not  ESTAB- 

,    LISH  defendant's  guilt. 

In  a  prosecution  for  seduction,  it  is  not 
required  by  Code  Or.  Proc.  1011,  art  789,  that 
evidence  corroborating  the  testimony  of  the  in- 
jured female  establish  in  and  of  itself  the  de- 
fendant's guilt. 

On  Motion  for  Rehearing. 

10.  Seduction  <8=>50(2)  —  Instruction  on 
corroboration  of  female  sufficient. 

The  omission  to  state  in  charge  that  cor- 
roboration of  testimony  of  the  injured  female 
in  a  seduction  prosecution  "is  not  sufficient  if 
it  merely  shows  the  commission  of  the  offense," 
such  language  being  used  in  Code  Cr.  Proc. 
1911,  art.  801,  relating  to  accomplice  testimony, 
was  not  error,  as  article  789,  requiring  corrob- 
oration of  the  seduced  female's  testimony,  con- 
trols. 

Appeal  from  District  Court,  Hale  Comity; 
R  C.  Joiner,  Judge. 

W.  H.  Slaughter  was  convicted  of  seduc- 
tion, and  be  appeals.  Reversed  and  re- 
manded. 

Bouldin  &  Surles,  of  Mineral  Wells,  and 
Geo.  L.  Mayfleld  and  Kinder  &  Russell,  all  of 
Plainview,  for  appellant. 

Alvin  M.  Owsley,  Asst-  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  The  conviction  is  for  seduc- 
tion, and  the  principal  question  requiring  con- 
sideration is  the  correctness  of  the  court's 
action  in  refusing,  in  response  to  appellant's 
request,  to  amend  his  charge  on  the  subject 
of  corroboration  of  the  testimony  of  the 
woman  charged  to  have  been  seduced. 

Our  statute  declares: 

"If  any  person,  by  promise  to  marry,  shall 
seduce  an  unmarried  female  under  the  age  of 
twenty-five  years,  and  shall  have  carnal  knowl- 
edge of  such  female,  he  shall  be  punished,"  etc 
"The  term  'seduction'  is  used  in  the  sense  in 
which  it  is  commonly  understood."  P.  C.  arts. 
1447,  1448. 

"No  conviction  can  be  had  upon  the  testimony 
of  the  said  female,  unless  the  same  is  corrob- 
orated by  other  evidence  tending  to  connect  the 
defendant  with  the  offense  charged."  C  0.  P. 
art.  789. 

Appellant  insists  that  the  corroboration  In- 
tended should  go  to  both  the  promise  of 
marriage  and  the  carnal  knowledge,  and  that 


in  a  proper  case,  upon  timely  and  adequate 
request,  it  is  the  right  of  the  accused  to 
have  the  jury  so  instructed.  The  correctness 
of  this  proposition  has  been  affirmed  by  this 
court  on  several  occasions. 

In  the  case  of  Woolley  v.  State,  50  Tei. 
Cr.  R.  214,  96  S.  W.  28,  the  court  expressly 
held  good  an  exception  to  the  charge  on  the 
ground  that  It  failed  to  advise  the  jury  in 
substance  that  the  corroboration  was  incom- 
plete unless  it  tended  to  support  the  evidence 
of  the  injured  female  to  the  marital  contract 
and  the  act  of  intercourse.    The  court  stated: 

"It  is  necessary  in  a  case  of  this  character 
that  the  prosecutrix  *  *  *  be  corroborated 
both  as  to  the  marital  contract  and  the  inter- 
course with  the  alleged  seducer." 

The  same  proposition  In  substance  is  an- 
nounced in  Barnard  v.  State,  76  S.  W.  475, 
and  Keaton  v.  State,  73  Ark.  265,  83  S.  W. 
911.  We  are  aware  of  no  Instance  in  which  a 
conviction  for  this  offense  has  been  sustained 
in  which  the  injured  female  was  a  witness, 
and  in  which  •  there  was  not  corroboration 
tending  to  show  the  connection  with  the  ac- 
cused on  trial  with  the  promise  of  marriage 
and  the  carnal  knowledge.  The  cases  do  not 
disclose  that  the  question  is  a  debatable  one, 
but  analyze  the  evidence  on  the  assumption 
that  the  verdict  could  be  supported  only  in 
the  event  that  there  was  other  evidence  than 
that  of  the  female  tending  to  prove  the  con- 
nection of  the  accused  with  both  the  promise 
of  marriage  and  the  sexual  act.  Note  Bailey 
v.  State,  36  Tex.  Cr.  R.  645,  38  S.  W.  185: 
Anderson  v.  State,  39  Tex.  Cr.  R.  87,  45  S. 
W.  15;  Bernard  v.  State,  48  Tex.  Cr.  R.  Ill, 
86  S.  W.  760,  122  Am.  St  Rep.  936;  Hinman 
v.  State,  59  Tex.  Cr.  R.  29,  127  S.  W.  221; 
Spenrath  v.  State,  48  S.  W.  193;  Beeson  v. 
State,  60  Tex.  Cr.  R.  39,  130  S.  W.  1006;  Ice 
v.  State,  208  S.  W.  344;  Williams  v.  State, 
59  Tex.  Cr.  R.  347,  128  S.  W.  1120;  Gorzell  v. 
State,  43  Tex.  Cr.  R.  84,  63  S.  W.  126; 
Wright  v„  State,  31  Tex.  Cr.  R.  359,  20  S. 
W.  756,  37  Am.  St.  Rep.  822,  from  which 
case  we  quote: 

"As  to  the  sufficiency  of  the  testimony  ve 
think  the  witness  is  amply  corroborated  as  to 
the  promise  of  marriage  and  the  illicit  inter- 
course. Corroborative  evidence  need  not  be  di- 
rect and  positive,  or  such  evidence  as  is  suffi- 
cient to  convict  independent  of  that  of  the 
prosecutrix,  but 'simply  such  facts  or  circum- 
stances as  tend  to  support  her  testimony,  and 
shall  satisfy  the  jury  she  is  worthy  of  credit 
And  when  there  is  other  testimony  fairly  tend- 
ing to  support  the  prosecutrix  upon  facts  es- 
sential to  constitute  the  offense,  it  is  for  the 
jury  to  say  whether  she  is  corroborated.  State 
v.  Timmens,  4  Minn.  325  [Gil.  241]." 

The  statute  in  Minnesota  says: 

"No  conviction  shall  be  had  •  *  •  on  the 
testimony  of  the  female  seduced,  unsupported 
by  other  evidence."    Rev.  St  1851,  c.  107,  {  6- 
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And    from   the   case   cited 
following: 

"A  conviction  cannot  be  had  tinder  this  stat- 
ute upon  the  testimony  of  the  woman  seduced 
unless  she  is  corroborated  upon  every  material 
point  necessary  to  the  perfection  of  the  offense, 
to  wit,  the  promise  to  marry,  the  seduction  un- 
der such  promise,  and  the  previous  chaste  char- 
acter." 
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(»s  aw.) 
we  take  the  might  be  placed,  though  entirely  innocent,  if 
the  same  weight  and  credit  be  given  to  the  tes- 
timony of  a  woman  of  that  kind  as  to  one  whose 
moral  character  had  not  been  corrupted  to  such 
extent  as  to  cause  her  to  part  with  her  virtue. 
Hence  the  law  requires  corroboration  as  a  pro- 
tection against  her  wiles,  interests,  or  revenge 
or  other  motive." 


[1 ,  2]  In  this  state  the  chastity  is  presumed, 
and  the  accused  is  presumed  Innocent,  and  to 
overcome  this  presumption  in  his  favor  evi- 
dence must  be  at  hand  proving  an  offense 
has  been  committed,  and,  if  this  proof  comes 
In  a  sednctlon  case  from  the  injured  female, 
then  under  the  statute  he  cannot  be  convicted 
upon  her  testimony  unless  It  Is  corroborated 
by  other  evidence  tending  to  connect  the  de- 
fendant with  the  offense.  The  same  statute 
as  ours  is  in  force  in  Oklahoma  and  In  its 
construction  by  the  courts  of  that  state  the 
following  language  is  used: 

"Now,  there  are  but  two  things  that  be  is 
charged  With  doing,  viz.  promising  to  marry  the 
prosecutrix,  and  having  illicit  connection  with 
her.  The  other  two  elements  of  the  offense  go 
to  the  character  of  the  person  protected  by  the 
law,  vis.  an  unmarried  female,  and  one  of 
chaste  character.  With  these  two  elements  the 
defendant  is  in  no  way  connected;  no  action 
of  his  brings  about  either  condition ;  but 
*  *  *  her  evidence  alone  is  not  sufficient  to 
establish  such  promise,  and,  if  he  has  had  illicit 
intercourse  with  her,  this  act  also  connects  him 
with  the  offense,  and  the  evidence  of  the  fe- 
male with  whom  the  intercourse  was  had  is  not 
sufficient  to  prove  such  fact.  Hence  we  think 
the  purpose  of  the  statute  is  to  require  the 
prosecutrix  to  be  corroborated  on  the  promise 
of  marriage  and  the  illicit  intercourse,  and  not 
upon  the  elements  that  go  alone  to  her  charac- 
teristics." Harvey  v.  Terr.,  11  Okl.  156,  65 
Pac.  837. 

[3]  In  practically  all  of  the  states  of  the 
Onion  the  Legislatures  have  seen  fit  to  enact 
a  statute  In  substance  like  ours,  qualifying 
the  effect  of  the  testimony  of  the  seduced 
female.  This,  we  think,  is  not  because  she 
Is  an  accomplice;'  she  Is  rather  the  victim 
of  crime  than  its  perpetrator.  As  said  by 
Judge  Davidson  in  Nash  v.  State,  61  Tex. 
Cr.  B.  287,  134  S.  W.  728: 

"The  law  of  seduction  does  not  proceed  upon 
the  idea  that  the  alleged  seduced  female  is  a 
particcps  criminis,  but  regards  her  more  in 
the  light  of  a  victim  who  has  been  overreached, 
seduced,  and  debauched  by  and  through  decep- 
tive wiles  and  promises  of  the  seducer  and 
one  who  would  not  have  surrendered  her  virtue 
but  for  such  deception.  This  aids  the  legal 
presumption  of  chastity.  But  the  fact  remain- 
ing that  she  is  no  longer  a  chaste  woman,  and 
as  being  one  who  has  fallen,  without  reference 
to  the  means  used,  she  having  consented,  im- 
putes to  her  that  want  of  moral  stamina  which 
would  prevent  her  from  being  governed  by  re- 
venge or  resorting  to  any  means  by  which  her 
social  condition  would  or  could  be  bettered. 
The  law  regards  the  danger  in  which  any  man 
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Whether  this  reasoning  be  accepted  or  not, 
the  fact  stands  out  that  this  state  and  nearly 
all  others  In  our  country  have  recognized 
that  there  was  some  sound  reason  for  modify- 
ing the  effect  of  the  testimony  of  the  woman 
thus  situated,  and  the  duty  of  the  courts  to 
give  effect  of  this  modification  when  Its  scope 
is  ascertained  is  manifest.  On  this  point  the 
8upreme  Court  of  Mississippi,  in  Ferguson  v. 
State,  71  Miss.  805,  15  South.  66,  42  Am. 
St.  Rep.  492,  construing  a  statute  that  "the 
testimony  of  the  female  seduced  alone  shall 
not  be  sufficient  to  warrant  conviction,"  held: 

"When  she  is  supported  as  to  the  promise  of 
marriage  and  the  act  of  sexual  intercourse — the 
two  great  fundamental  essentials— the  corrob- 
oration, we  think,' will  be  sufficient." 

In  many  of  the  states  the  rules  as  to  cor- 
roboration is  required  to  go  to  the  other-  ele- 
ments of  proof,  and  in  all  of  them  having  a 
statute  in  substance  like  ours,  so  far  as  our 
examination  goes,  the  corroboration  must  be 
furnished  of  the  evidence  of  the  promise  of 
marriage  and  the  fact  of  sexual  intercourse. 
See  note  in  Allen  v.  State,  19  Ann.  Cas.  869. 
See,  also,  Nichols  v.  State,  92  Ark.  421,  122 
S.  W.  1004;  Russell  v.  State,  77  Neb.  519, 
110  N.  W.  380,  15  Ann.  Cas.  222;  Kenyan  v. 
People,  26  N.  Y.  203,  84  Am.  Dec.  177;  State 
v.  Smith,  84  Iowa,  522,  51  N.  W.  24;  State 
v.  Turner,  82  S.  C.  278,  64  S.  E.  424,  17  Ann. 
Cas.  88.  In  Mills  v.  Commonwealth,  93  Va. 
815,  22  S.  E.  863,  the  holding  was  that  an 
Instruction  to  the  jury  to  the  effect  that 
the  corroboration  must  go  to  both  the  promise 
of  marriage  and  the  act  of  intercourse  was 
necessary. 

[4-1]  Our  reports  are  replete  with  cases  In 
which  It  is  made  clear  that  this  court  would 
apt  permit  a  verdict  of  conviction  to  stand 
]Vbere  the  offense  was  proved  by  the  seduced 
female,  and  there  was  an  absence  of  evidence 
aside  from  her  own  tending  to  show  that  the 
accused  had  promised  to  marry  her.  Fine  v. 
State,  45  Tex.  Cr.  R.  291,  77  S.  W.  806;  Snod* 
grass  v.  State,  31  S.  W.  366;  Simmons  v. 
State,  54  Tex.  Cr.  R.  625,  114  S.  W.  841; 
Muhlhause  v.  State,  56  Tex.  Cr.  R.  288,  119 
S.  W.  866,  and  other  Texas  cases  listed 
above.  So  definite  proof  of  the  marital  con- 
tract in  the  absence  of  legal  proof  of  the 
carnal  knowledge  is  futile  in  establishing  the 
offense.  McLaurin  v.  State,  66  Tex.  Cr.  R. 
251,  146  S.  W.  557.  To  connect  the  accused 
with  the  offense,  it  is  essential  that  he  be'  con- 
nected with  both  the  carnal  knowledge  and 
the  promise  of  marriage.  Unless  they  concur 
there  is  no  offense.     The  facts   tending  to 
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corroborate  the  prosecutrix  may  be  meager, 
and  consist  alone  of  circumstances.  Wright 
v.  State,  31  Tex.  Cr.  R.  359,  20  S.  W.  756, 
87  Am.  St.  Rep.  822.  The  nature  of  the  of- 
fense Is  such  that  it  is  necessary  to  accept 
slight  circumstances  for  the  purpose  of  cor- 
roboration, but  the  Jury  ought  to  know  what 
the  law  demands.  They  must  decide  what 
corroborating  evidence  is  true,  and  its  efficacy 
in  meeting  the  measure  of  the  law.  Since  the 
courts  will  not  sustain  a  conviction  without 
corroborative  evidence  tending  to  connect  the 
accused  with  the  marital  contract  and  the 
carnal  knowledge,  it  seems  obvious  that  the 
Jury  should  be  told  that  such'  corroborative 
facts  are  essential  as  a  predicate  for  convic- 
tion. Such  an  instruction  Is  not  an  extension 
of  the  statute  beyond  its  terms.  The  statute 
limits  the  effect  that  may  be  given  the  testi- 
mony of  the  female,  but  It  does  not  define 
the  terms  in  which  a  charge  shall  be  framed. 

[7]  The  other  evidence  outside  of  that  of 
the  woman  was  circumstantial,  but  it  tends 
to  connect  the  appellant  with  the  promise  of 
marriage  and  the  carnal  knowledge,  and  its 
efficacy  for  the  purpose  of  corroboration  was 
for  the  Jury.  The  court  instructed  the  Jury 
in  substance  as  was  done  in  Murphy  v.  State, 
65  Tex.  Cr.  R.  56,  143  S.  W.  618.  This,  In 
the  absence  of  a  timely  demand  for  more 
specific  Instruction,  was  sufficient;  but  in  re- 
sponse to  such  demand,  which  was  made  in 
this  case  the  charge  should  have  been  sup- 
plemented so  that  in  appropriate  language 
the  Jury  would  be  made  to  understand  that 
the  corroboration  would  be  insufficient  unless 
It  tended  to  connect  the  appellant  with  the 
promise  of  marriage  and  the  carnal  knowl- 
edge charged. 

[I]  There  are  decisions  expressslng  a  con- 
trary view.  Note  Slaughter  v.  State,  76  Tex. 
■Cr.  R.  157, 174  S.  W.  582,  and  others  found  In 
Vernon's  Texas  Penal  Code,  p.  934.  In  many  of 
these  cases  Nash  v.  State,  61  Tex.  Cr.  R.  259, 
134  S.  W.  709,  fa  referred  to.  The  controversy 
in  that  case  was  around  the  sufficiency  of  the 
corroborating  evidence,  and  the  conclusion 
finally  reached  by  the  majority  of  the  court 
was  that  the  evidence  other  than  that  of  the 
Injured  female  was  sufficient  to  corroborate 
her  testimony  to  the  marital  contract  and  the 
carnal  knowledge.  See  expressions  to  this  ef- 
fect of  Ramsey,  Judge,  61  Tex.  Cr.  R.  272, 
134  S.  W.  715,  and  McCord,  Judge,  61  Tex. 
Cr.  R.  283,  134  S.  W.  721.  In  the  course  of 
the  discussion,  however,  the  correctness  of 
the  rule  contended  for  by  appellant  herein 


was  supported  In  some  of  the  opinions,  and 
combated  In  others.  The  opinions  in  that  case 
are  valuable  In  their  bearing  on  the  sufficiency 
of  the  corroborating  facts  and  the  manner  of 
their  proof,  but,  inasmuch  as  the  question 
decided  in  the  majority  opinions  was  not 
one  relating  to  the  charge  to  the  Jury,  the 
case  cannot  be  regarded  as  a  controlling 
authority  upon  that  subject. 

[I]  The  cases  holding  that  the  court  is  not 
required,  on  appellant's  proper  suggestion,  to 
Instruct  the  jury  that  the  corroboration  must 
point  to  the  carnal  knowledge  and  the  promise 
of  marriage,  were  decided  by  a  divided  court; 
they  conflict  with  the  rule  established  by  the 
earlier  cases,  are  out  of  harmony  with  the 
Judicial  opinions  In  other  Jurisdictions,  and 
are  Inconsistent  with  the  rule  of  this  court 
relating  to  the  sufficiency  of  the  evidence  in 
like  cases.  Our  conception  of  the  legislative 
Intent  and  meaning  in  the  enactment  ot 
article  789,  C.  C.  P.,  Is  that  the  conviction 
upon  the  testimony  of  the  woman  alleged  to 
have  beep  seduced  is  forbidden  unless  there 
Is  other  evidence  tending  to  prove  the  accused 
is  guilty  of  the  offense  charged.  It  is  not  re- 
quired, of  course,  that  the  corroborative  evi- 
dence be  of  such  force  as  to  establish,  in  and 
ot  itself,  the  defendant's  guilt.  But  there 
can  be  no  conviction  on  the  testimony  of  the 
prosecutrix  alone.  There  must  be  additional 
evidence  probative  of  the  offense,  and  there- 
fore of  those  acts  of  the  defendant  constitut- 
ing it,  namely,  the  act  of  intercourse  and  in- 
ducing the  intercourse  by  promise  of  marriage. 

There  are  some  additional  questions  raised 
referring  to  matters  which  are  not  likely  to 
arise  upon  another  trial. 

For  the  reasons  herein  stated,  the  Judg- 
ment is  reversed,  and  the  cause  remanded. 

On  Motion  for  Rehearing. 

[10]  Appellant  in  one  of  his  bills  of  excep- 
tions complains  of  the  court's  charge  because 
it  omitted  to  state  that  "the  corroboration 
is  not  sufficient,  If  it  merely  shows  the  com- 
mission of  the  offense."  This  language  is 
used  In  article  801,  Code  Cr.  Proc.,  relating 
to  accomplice  testimony.  It  is  not  used  in 
article  789,  which  has  reference  to,  and  in 
our  opinion  controls,  the  qualification  put  by 
law  upon  the  testimony  of  the  females  charg- 
ed to  have  been  seduced,  and  we  think  the 
criticism  of  the  charge  mentioned  is  not  well 
taken. 

The  motion  is  overruled. 
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CTJNDIFF  t.  STATE.    (No.  5455.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  14, 

1920.    On  Motion  for  Rehearing, 

Feb.  25,  1920.) 

1.  Criminal    law    <S=»595(10)— Refusal    or 

CONTINUANCE  NOT  JUSTIFIED  WHERE  AB- 
SENT WITNESS  WA8  INDICTED  WITH  ULTERIOR 
PURPOSE. 

In  a  homicide  case,  a  continuance  request- 
ed in  order  to  secure  an  absent  witness  cannot  be 
refused  solely  upon  the  (round  that  the  wit- 
ness had  been  indicted  and  hence  was  disqual- 
ified, where  it  appears  that  the  indictment  was 
secured  by  the  district  attorney  with  the  sole 
purpose  of  bringing  her  back  as  a  witness. 

2.  Criminal  law  «j=»594(1)— Requested  con- 
tinuance PROPERLY  REFUSED. 

A  requested  continuance  in  order  to  secure 
the  attendance  of  an  absent  witness  held  prop- 
erly refused,  in  Tiew  of  the  witness'  testimony 
before  the  grand  jury,  failure  to  show  diligence 
in  securing  her  attendance,  and  the  probability 
that  she  had  entirely  disappeared. 

3.  Homicide   <*=>338(2)— Admission  or  in- 

DKNOE  NOT  REVERSIBLE  ERROR. 

Evidence  that  the  brother  of  two  women 
who  were  with  accused  at  the  time  of  the  shoot- 
ing intended  to  go  after  his  sisters  was  of  no 
consequence,  and  Its  admission  was  not  prejudi- 
cial error. 

4.  Criminal  law  «=»485(2)— Hypothetical 
question  regarding  insanity  produced 
by  narcotics  supported  by  evidence. 

Where  accused  claimed  he  killed  deceased 
while  temporarily  insane  from  use  of  narcotics 
and  intoxicants,  evidence  regarding  the  amount 
of  morphine  and  whisky  accused  had  taken 
prior  to  the  killing  held  to  sustain  the  hypo- 
thetical case  put  to  a  physician  who  testified 
that  the  amount  specified  would  not  cause  tem- 
porary insanity. 

5.  Criminal  law  «3=656<9)— Court's  fail- 
ure TO   RECOLLECT  EVIDENCE   NOT  COMMENT 

on  Weight  of  evidence. 
Where  accused  claimed  he  killed  deceased 
while  temporarily  insane  from  using  narcotics 
and  intoxicants,  the  court's  remark  that  he  did 
not  recollect  testimony  that  accused  had  taken 
a  fourth  morphine  tablet  held  not  to  infringe 
the  statute  forbidding  the  court  to  comment  on 
the  weight  of  the  evidence. 

6.  Homicide  $=»309(5)— Manslaughter  or 
negligent  homicide  not  presented  by  ev- 
IDENCE. 

Evidence  regarding  the  circumstances  under 
which  accused,  who  had  been  drinking  intox- 
icants and  using  narcotics  to  some  extent,  shot 
a  negro  who  refused  to  secure  gasoline  for  an 
automobile,  etc.,  held  not  to  present  the  issue 
of  manslaughter  or  negligent  homicide,  but  only 
murder  and  temporary  insanity. 

7.  Homicide  <9=>294(1)— Reference  to  nar- 
cotics USED  BY  ACCUSED  AS  MORPHINE  NOT 

erroneous. 
Where  accused  claimed  he  killed  deceased 
while  temporarily  insane  from  using  narcotics 
and   drinking  whisky,   the  court's  reference  to 


v.  STATE  T71 

I.W.) 

tablets  used  by  accused  as  morphine  was  not  er- 
roneous, in  view  of  testimony  by  accused's  wife 
that  they  were  one-fourth  grain  morphine  tab-  , 
lets. 

8.  Homicide  <J=>354— Ten  -tear  sentence  for 
murder  proper. 
A  ten-year  sentence  upon  conviction  for 
murder  in  a  case  involving  the  issue  of  tempo- 
rary insanity  from  use  of  morphine  and  whisky 
held  warranted  by  the  evidence. 

Appeal  from  District  Court,  Hopkins  Coun- 
ty; Wm.  Plerson,  Judge. 

Albert  Cundlff  was  convicted  of  murder, 
and  appeals.    Affirmed. 

C  E.  Sheppard  and  Thornton  &  Thornton, 
all  of  Sulphur  Springs,  for  appellant. 

Clark  &  Sweeton,  of  Greenville,  and  Alvin 
M.  Owsley,  Asst  Atty.  Gen.,  for  the  State. 

LATTIMORE,  J.  Appellant  was  convicted 
in  the  district  court  of  Hopkins  county  of 
the  murder  of  one  Bob  Trevilllon,  and  Us 
punishment  fixed  at  ten  years'  confinement  in 
the  penitentiary. 

The  case  was  first  set  down  for  trial  on 
February  20,  1919,  and  when  called  appellant 
asked  and '  obtained  a  postponement  on  ac- 
count of  the  absence  of  Annie  Ashley;  the 
case  being  then  postponed  to  February  27th. 
On  the  latter  date  appellant  asked  for  a  con- 
tinuance of  the  case  on  account  of  the  ab- 
sence of  said  witness,  and  the  overruling  of 
his  application  Is  assigned  here  as  error. 

It  appears  that  appellant  was  Indicted  for 
assault  to  murder  before  the  death  of  deceas- 
ed, and  it  is  set  forth  in  said  application  for 
continuance  that  he  had  caused  a  subpoena  to 
Issue  and  be  served  on  said  witness  to  appear 
in  his  behalf  in  August,  1918,  at  the  trial  of 
said  assault  to  murder  case,  in  obedience  to 
which  process  she  did  in  fact  appear. 

[1,2]  On  September  23,  1918,  the  death  of 
deceased  took  place,  and  on  September  28th 
appellant  was  indicted  for  murder,  and  later 
the  case,  on  call,  was  set  for  trial  February 
20,  1919.  It  further  appears  that  on  January 
29, 1919,  the  state  caused  a  subpoena  to  issue 
to  Hunt  county  for  said  witness  Annie  Ash- 
ley, which  was  returned  on  February  7th  not 
served,  because  of  the  removal  of  the  witness 
to  Hopkins  county ;  that  on  February  8th  ap- 
pellant caused  a  subpoena  to  Issue  to  Hopkins 
county  for  said  witness,  which  was  later  re- 
turned by  the  sheriff  without  in  any  manner 
filling  out  the  blank  return  thereon ;  that  on 
February  8th  the  state  had  an  attachment  is- 
sued to  Hopkins  county  for  said  witness, 
which  had  neither  been  served  nor  returned 
at  the  date  of  said  application.  Appellant  says 
that  he  has  made  diligent  search  and  inquiry 
for  said  witness,  but  la  unable  to  ascertain 
where  she  may  be  found,  and  had  no  idea  of 
her  whereabouts  at  the  time  of  making- said 
application;   that   she   boarded   a   train   at 
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Greenville  about  six  weeks  before  the  date  of 
the  trial,  and  he  can  find  no  one  who  knows  of 
her  whereabouts  since  The  substance  of  the 
facts  expected  to  be  proven  by  said  witness 
appear  later  In  the  opinion. 

The  application  was  filed  and  presented  on 
March  5th,  and  the  court  overruled  the  same. 
Appellant  set  up  this  action  of  the  court  as 
ground  for  his  motion  for  a  new  trial,  and 
when  the  same  came  on  to  be  heard  the  state, 
through  the  district  attorney,  contested  that 
portion  of  said  motion  upon  the  ground  that 
said  witness  could  not  hare  testified,  she  be- 
ing under  Indictment  for  the  same  offense 
charged  against  appellant ;  and,'  further,  that 
both  she  and  her  husband  were  fugitives 
from  justice  at  the  time  of  the  trial;  and, 
further,  that  said  witness  would  not  have 
likely  testified  as  set  out  In  said  application, 
had  she  been  present  and  qualified. 

An  examination  of  the  facts  adduced  be- 
fore the  court  at  the  hearing  upon  said  contest 
shows  that  the  indictment  against  Annie 
Ashley  was  not  returned  until  February  27, 
1919;  same  being  the  date  to  which  the  in- 
stant trial  was  postponed,  and  also  the  day 
upon  which  It  was  called  for  trial.  The  dis- 
trict attorney  was  placed  on  the  stand  by  ap- 
pellant in  support  of  said  motion,  and  admit- 
ted that  the  witnesses  to  the  killing  were  not 
before  the  grand  jury  which  returned  said 
indictment,  and  that  he,  said  attorney,  stated 
to  the  grand  jury  the  facts,  and  told  them  It 
would  be  a  pretty  good  Idea  to  indict  said  wo- 
man; that  appellant  had  run  her  away  and 
was  trying  to  get  a  continuance  on  account  of 
her  absence;  and  that  he  would  like  for  her 
to  be  Indicted  so  they  could  catch  her  and 
bring  her  back  as  a  witness,  or  otherwise. 
Supplementing  this,  we  have  before  us  In  the 
record  the  testimony  of  each  of  the  other  eye- 
witnesses to  the  homicide,  and  there  is  noth- 
ing in  said  testimony  that  appears  in  any  way 
to  connect  said  Annie  Ashley  with  sold  killing. 
We  do  not  think  a  refusal  of  the  continuance 
or  the  overruling  of  the  motion  solely  because 
said  Annie  Ashley  was  under  indictment 
would  have  been  proper.  Doughty  v.  State, 
18  Tex.  App.  179,  51  Am.  Rep.  303;  Dodson  v. 
State,  52  Tex.  Cr.  R.  247,  106  S.  W.  379; 
Bennett  v.  State,  47  Tex.  Cr.  R.  52,  81  S.  W. 
30. 

While  the  presumption  is  In  favor' of  the 
regularity  and  correctness  of  the  rulings  and 
uets  of  the  courts,  officers,  and  machinery  of 
the  state,  yet  when  It  Is  disclosed  by  the  rec- 
ord that  such  action  is  without  warrant  of 
law  or  fact,  and  it  is  admitted  that  the  pur- 
pose of  such  acts  or  rulings  was  other  than 
that  which  the  bona  fides  of  the  law  con- 
templates, this  court  will  not  sanction  same. 
If  Annie  Ashley  was  Indicted  without  evi- 
dence to  connect  her  with  the  crime  charged, 
and  same  was  admittedly  for  the  purpose  of 
bringing  her  back  as  a  witness,  the  fact  of 
such  indictment  would  not  avail  the  state  in 
attempting  to  urge  her  disqualification  as 
such  witness. 


This  brings  us  to  the  further  question  as  to 
whether  said  witness,  If  present,  would  likely 
have  given  the  evidence  set  forth  In  said  ap- 
plication for  continuance.  It  was  alleged 
that  if  present  she  would  testify  the  follow- 
ing, which  we  quote  from  said  application: 

"That  at  the  time  that  he  shot  deceased  he 
was  wholly  insane  from  the  use  of  intoxicating 
liquors  and  narcotic  drugs,  and  that  he  was  ly- 
ing fiat  of  his  back  and  had  a  very  small  pistol 
in  his  hand  and  that  he  shot  the  same  without 
any  knowledge  or  intent  that  he  might  shoot 
and  injure  the  deceased,  but  shot  it  in  an  in- 
sane manner  without  aim  and  without  the  intent 
to  hit  deceased ;  and  he  further  expects  to  prove 
by  her  that  nothing  passed  between  deceased 
and  defendant  at  the  time  of  the  shooting  that 
showed  or  tended  to  show  any  ill  will,  malice, 
or  intent  to  injure  the  said  deceased  on  the  part 
of  him,  the  defendant ;  that  at  the  time  he  shot 
the  deceased  he  was  in  such  frame  of  mind,  caus- 
ed by  the  recent  use  of  intoxicating  liquors  and 
narcotic  drugs  combined,  that  he  was  unable  to 
form  any  design  to  injure  the  deceased,  and  did 
not  have  sufficient  mental  power  to  know  what 
he  was  doing,  or  that  he  was  likely  to  hit  the 
deceased  when  he  shot,  and  did  not  have  suffi- 
cient mental  power  to  form  any  intent  to  injure 
the  deceased,  and  was  acting  wholly  from  an  in- 
sane purpose  while  incapable  of  having  or  form- 
ing any  intent  to  injure  the  deceased  or  any 
one  else." 

In  the  record  appears  a  statement  sworn 
to  by  said  Annie  Ashley  as  a  witness  before 
the  grand  jury  testifying  concerning  this 
homicide.  After  testifying  as  to  perfectly  ra- 
tional conduct  on  the  part  of  appellant  dur- 
ing several  hours  after  she  first  met.  him  on 
the  day  of  the  homicide,  and  until  they  came 
to  the  place  where  the  homicide  occurred  and 
where  the  gas  gave  out  in  the  car  in  which 
the  party  were  riding,  the  witness  Annie  Ash- 
ley stated: 

"When  we  got  out  of  gas  Oundiff  set  down  in 
the  road  and  said,  'I  will  stay  here  all  night  be- 
fore I  will  get  any  gas.'  Mr.  Pace  was  fooling 
with  the  engine  and  I  was  just  sitting  there 
kinder  this  way,  just  doted  off,  and  all  at  once 
heard  the  shooting  and  just  raised  up  and  said. 
'What  in  the  world  is  that?*  and  Pace  said,  It 
is  just  Albert  shooting  at  a  negro;  yon  know 
how  Albert  is;'  then  sister  came  to  the  car  and 
I  asked  her  what  Albert  meant  and  she  said 
she  didn't  know;  he  was  shooting  at  a  negro; 
and  I  got  out  and  went  to  the  negro  and 
asked  him  if  it  was  a  fact  he  was  shot,  and  he 
said,  'Ma'am,  Mr.  Cuodiff  has  shot  me;'  and  I 
asked  him  where  he  shot  him  at  and  he  put  his 
hand  on  his  back  and  said,  'He  shot  me  in  my 
back;'  and  I  asked  him  if  there  was  anything 
I  could  do  for  him,  and  he  said  nothing  unless  I 
could  catch  his  mule,  and  I  raised  up,  and  Mr. 
Pace  walked  up  and  said  I  couldn't  catch  it; 
that  the  mule  ran  off.  When  I  walked  up  to  the 
negro  he  was  lying  on  his  face.  The  negro  told 
me  'Mr.  Cundiff  tried  to  make  me  go  get  some 
gas  and  I  thought  he  was  funnying  at  first,  and 
he  told  me  he  could  make  me  get  down  and  hug 
his  neck,  and  he  told  me  to  get  down,  and  I 
never  thought  about  his  shooting  me,  but  all  at 
once  he  commenced  shooting  me.'  Mr.  Pace 
come  by  that  way,  and  stopped  and  told  ma 
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which  way  the  male  went,  and  we  stood  there 
a  minute  and  Pace,  Cundiff  and  my  sister  came 
by  there.  After  I  got  out  of  the  car  Pace  and 
Cundiff  never  said  anything,  only  I  said  to  Cun- 
diff, 'You  ought  to  be  ashamed  to  shoot  this 
poor  negro  when  he  wasn't  doing  a  thing ;'  and 
Cundiff  said,  'I  could  make  him  come  and  hug 
my  neck;  he  ain't  hurt.'  After  leaving  there 
Cundiff  said,  'You  all  know  I  didn't  shoot  first; 
you  know  he  was  shooting  at  me  and  I  bad  to 
shoot.'  Marie  said,  'Why  Albert,  you  know  that 
negro  didn't  shoot  at  you ;'  and  then  Cundiff 
said,  'Do  you  know  how  many  shots  were  fired?' 
and  she  said,  'You  shot  three  times,  and  those 
were  the  only  shots.' " 

It  ttras  appears  that  said  witness  herself 
has  given  testimony  under  oath  contrary  to 
and  contradicting  the  facts  set  up  In  said  ap- 
plication which  were  expected  of  her. 

Looking;  to  the  statement  of  facts  and  the 
testimony  of  the  other  eyewitnesses  to  the 
homicide,  it  appears  that  Annie. Ashley  was 
either  sitting  In  the  car  or  ont  near  the  en- 
gine assisting  Pace  at  and  preceding  the  hom- 
icide, and  was  not  back  of  the  car  where  the 
shooting  occurred.  We  think,  under  these 
facts,  the  trial  court  correctly  overruled  the 
application  for  continuance  and  that  portion 
of  the  motion  for  a  new  trial.  We  are  fur- 
ther of  the  opinion  that  legal  diligence  was 
not  shown.  No  effort  seems  to  hare  been 
made  by  appellant  after  the  8th  of  February 
to  procure  additional  processes,  nor  after  the 
postponement  of  the  case  on  February  20th. 
He  seems  to  have  contented  himself  with  mak- 
ing personal  inquiry  as  to  the  whereabouts  of 
said  witness,  which  would  not  be  sufficient  In 
law.  We  further  observe  that  the  evidence 
introduced  In  support  of  the  contest  of  said 
motion  for  a  new  trial  by  the  state  seems  to 
show  with  much  certainty  that  said  witness 
entirely  disappeared,  and  that  there  was  no 
apparent  likelihood  that  she  could  be  found 
or  her  evidence  obtained  by  the  ensuing  term 
of  court. 

[3]  Referring  to  other  matters  complained 
of  by  appellant,  the  question  as  to  wtiether 
the  witness  Pace  knew  or  did  not  know  that 
Dud  Davis,  the  brother  of  the  two  women 
who  were  with  appellant  and  Pace  at  the 
time  of  the  shooting,  was  going  after  his  sis- 
ters earlier  on  that  day,  Is  of  no  conceivable 
consequence,  and  the  action  of  the  court  In 
allowing  the  state  to  ask  said  witness  Pace 
regarding  that  matter  could  not  have  bad 
any  Injurious  effect.  This  Is  equally  true  ot 
the  matters  set  up  in  the  third  and  fourth  as- 
signments of  error. 

[4J  Referring  to  the  objection  to  the  hy- 
pothetical case  put  to  Dr.  Gregory  by  the 
state,  the  same  seems  borne  out  by  the  tes- 
timony. Appellant  said  he  took  three  quar- 
ter-grain morphine  tablets,  one  about  6  a. 
m.,  one  about  11  a.  m.,  and  one  about  3:30  or 
4  p.  m.  The  witness  Pace  said  he  saw  him 
take  two  after  he  got  with  him.  Appellant's 
wife  said  she  saw  him  take  the  one  early  in 
the  morning.    Dr.  Gregory  testified  that  the 


taking  of  three  quarter-grain  morphine  tab- 
lets, each  accompanied  by  a  drink  of  whisky, 
would  not  cause  temporary  insanity,  and  that 
If  said  tablets  were  taken  at  Intervals  of  three 
or  four  hours  their  effect  could  only  be  to 
make  the  appellant  sleepy. 

[5]  Complaint  Is  also  made  of  the  fact  that 
the  trial  court  stated  in  reference  to  one  of 
the  exceptions  reserved  by  the  appellant  to 
the  testimony  of  Dr.  Gregory  that  he,  the 
court,  did  not  remember  the  testimony  of  tak- 
ing a  fourth  tablet  The  bill  of  exceptions 
fails  to  show  that  this  remark  was  made  in 
the  hearing  of  the  jury,  but  if  it  was  we 
think  said  remark  was  not  an  Infringement 
of  our  statute  forbidding  comment  on  the 
weight  of  the  evidence  or  the  case  by  the  trial 
court  This  remark  was  In  no  way  any  inti- 
mation as  to  the  case  on  the  weight  of  the  evi- 
dence, but  was  merely  a  statement  that  the 
court  did  not  remember  said  evidence.  Noth- 
ing was  excluded  or  stricken  out,  and  the  Ju- 
ry heard  the  evidence  and  were  the  exclusive 
judges  of  the  facts  proven. 

[6]  We  have  carefully  examined  the  charge 
of  the  court  In  view  of  the  numerous  excep- 
tions taken  thereto,  and  have  concluded  that 
none  of  them  are  sound.  We  do  not  believe 
any  Issue  of  manslaughter  or  negligent  homi- 
cide arises  from  the  evidence.  Appellant  was 
undoubtedly  under  the  Influence  of  liquor, 
and  after  numerous  other  car  troubles,  when 
the  gasoline  gave  out,  he  went  back  of  the 
car  and  sat  down,  and  according  to  a  state's 
witness,  said  he  would  stay  there  all  night 
before  he  would  go  and  get  any  gasoline.  De- 
ceased, a  negro  man,  came  riding  by  present- 
ly, and  appellant  stopped  him  and  tried  to 
get  him  to  go  and  get  gasoline.  Deceased 
said  he  didn't  have  time.  Appellant  insisted 
that  deceased  was  mounted  and  could  get  It 
for  them.  Deceased  sat  oh  his  mule  and 
grinned,  but  said  nothing.  Thereupon  appel- 
lant told  him  he  would  shoot  him,  and  called 
him  a  "black  son-of-a-b-h."  When  deceased 
turned  to  go  away  appellant  shot  him  in  the 
back,  from  which  shot  death  resulted. 

After  the  shooting  appellant  tried  to  get 
the  others  in  the  party  to  say  nothing  of  the 
occurrence,  and  asked  them  if  they  did  say 
anything  about  it  to  say  that  the  negro  shot 
at  him  first 

We  think  the  court  properly  submitted  only 
murder  and  temporary  Insanity  resulting 
from  the  combined  use  of  whisky  and  mor- 
phine. 

[7]  Mrs.  Cundiff,  wife  of  the  appellant,  tes- 
tified that  the  tablets  used  by  him  were  one 
quarter  grain  morphine  tablets,  which  were 
put  up  for  her  and  by  her  given  to  appellant 
before  he  left  home  that  morning.  The  trial 
court  did  not  err  In  referring  to  the  same  as 
morphine. 

[I] -Appellant  was  given  ten  years,  and  we 
think  the  evidence  fully  warranted  the  same. 

Finding  no  error  In  the  record,  the  judg- 
ment of  the  trial  court  is  affirmed. 
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On   Motion   for  Rehearing. 

In  his  motion  for  rehearing  appellant  urges 
that  he  should  have  been  granted  a  continu- 
ance in  order  to  get  the  testimony  of  Annie 
Ashley.  We  have  given  our  former  opinion 
careful  scrutiny,  in  the  light  of  the  earnest 
insistence  of  appellant  on  this  point  We 
think  our  announced  conclusion  was  correct, 
that  no  sufficient  diligence  in  his  effort  to 
obtain  the  presence  of  said  witness  at  the 
trial  appears  in  the  record.  The  indictment 
was  filed  September  28, 1018.  The  trial  term 
of  the  court  below  began  January  28,  1919, 
and  no  process  of  any  character  was  sought 
by  appellant  for  said  witness,  in  the  instant 
case,  until  February  10th  thereafter.  When 
the  case  was  called  for  trial  on  February 
20th  it  was  postponed  for  a  week,  at  appel- 
lant's request,  because  of  the  absence  of  said 
witness ;  and,  In  fact,  the  case  was  not  called 
for  trial  until  March  5,  1919,  and  notwith- 
standing his  process  of  February  10th  had 
been  returned  prior  to  the  calling  of  the  case 
on  February  20th,  appellant  made  no  applica- 
tion for  additional  process  for  said  witness, 
as  appears  from  his  application  for  contin- 
uance filed  on  March  5th,  in  which  he  sets 
forth  merely  the  inquiries  and  personal  ef- 
forts made  by  him  to  locate  said  witness. 
This  would  appear  to  be  Insufficient,  under  all 
the  authorities. 

It  is  now  alleged  that  the  absent  testimony 
was  mainly  material  for  its  bearing  on  the  de- 
fense of  temporary  insanity,  and  that  the 
statement  made  by  said  witness  before  the 
grand  Jury,  which  is  quoted  in  our  opinion, 
was  as  to  other  matters,  and  did  not  negative 
the  claim  made  by  appellant  in  bis  applica- 
tion that  the  testimony  of  said  witness  bear- 
ing on  the  question  of  Insanity  would  be  as 
set  out  in  said  application,  and  would  be 
material  and  likely  true.  Again  reviewing 
said  application,  it  therefrom  appears  that 
the  absent  witness  would  testify  that  she  saw 
appellant  use  Intoxicating  liquor  several 
times,  and  saw  him  take  two  or  three  mor- 
phine tablets  on  the  evening  and  night  of  the 
shooting,  and  that  when  he  shot  deceased  he 
was  wholly  insane  from  this  use  of  such  liq- 
uor and  drug.  As  stated  in  our  opinion,  It 
appears  from  the  statement  of  this  absent 
witness  herself,  made  before  the  grand  jury, 
that  when  the  shooting  took  place,  she  was 
"sitting  there  kinder  dozing  off,  and  all  at 
once  I  heard  the  shooting  and  raised  up  and 
said  'What  in  the  world  is  that?' "  Accord- 
ing to  the  testimony  of  Mrs.  Williams,  sister 
of  said  absent  witness,  when  the  gas  gave  out 
she,  Mrs.  Williams,  got  out  of  the  car,  and 
was  out  of  the  same  when  the  shooting  took 
place,  but  Mrs.  Ashley  did  not  get  out  of  the 
car  until  after  the  shooting.  Taking  the  two 
together,  it  is  evident  that  Mrs.  Ashley  was 
in  the  car,  but  asleep  or  dozing,  when  the 
shooting  took  place,  and  knew  nothing  that 
occurred  after  the  deceased  came  up  to  where 


the  parties  were,  nor  what  passed  between 
deceased  and  appellant  until  after  the  fatal 
shots  were  fired.  As  to  her  testimony  regard- 
ing the  liquor  and  morphine  tablets,  It  in  no 
way  appears  different  from  that  given  by  the 
other  witnesses,  and  in  fact  the  state  did 
not  seem  to  take  issue  regarding  the  quantity 
or  the  character  of  the  liquor  and  tablets 
used.  These  facts  fully  appearing,  the  only 
remaining  matter  expected  from  said  absent 
witness  would  be  her  opinion  as  a  nonexpert 
witness  as. to  whether  the  condition  of  ap- 
pellant was  that  of  temporary  Insanity  'when 
the  shooting  took  place.  We  confess  that  it 
does  not  appear  to  us  sufficiently  probable 
from  the  record  that  said  witness  would  have 
so  testified,  or  that  such  testimony,  if  same 
should  be  her  opinion  and  given  in  evidence, 
would  likely  produce  a  different  result;  this 
being  the  test  properly  applicable. 

Being  unable  to  agree  with  the  contentions, 
urged,  the  motion  for  rehearing  is  overruled. 


WEST  FUBNTTUBE  CO.  et  aL  v.  CASON. 
(No.  6163.) 

(Court   of   Civil   Appeals   of   Texas.     Austin. 
Feb.  18,  1920.) 

1.  Landlord  A1CD  TENANT  «=>240(1),  252(2) — 

Gasoline  Fauna  station   in  front   or 
leased  PBiiasis  subject  to  landlord's 

STATUTORY  IJEN    "QOOD8,    WAKES,   AND   MSB- 

chan disk;"   "sold  in  bequlab  oootsb  or 

BUSINESS." 

A  gasoline  pump  and  tank  between  sidewalk 
and  curb  in  front  of  leased  premises,  used  as 
filling  station  by  lessee,  held  subject  to  the  land- 
lord's statutory  lien,  notwithstanding  Bev.  St. 
art.  6478,  providing  that  landlord's  lien  shall 
not  attach  to  the  goods,  wares,  and  merchan- 
dise of  a  merchant  sold  and  delivered  in  good 
faith  in  the  regular  course  of  business  by  the 
tenant,  such  pump  and  tank  not  being  "goods, 
wares,'  and  merchandise,"  and  the  sale  thereof 
by  tenant  in  vacating  premises  and  going  out 
of  business  not  being  "in  good  faith  in  the 
regular  course  of  business." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Scries,  Regular 
Course  of  Business.] 

2.  LANDLOBD  AND  TENANT  <t=>262(l>— FAIL- 
URE TO  BEOOBD  TENANT'S  CHATTEL  MOBT- 
OAOE  TO  LANDLOBD  NO  DEFENSE  IN  LAND- 
LOBD'S  ACTION  AGAINST  tenant's  PUBCHAB- 
EB  FOB  CONVERSION  OF  PBOPEBTT  NOT  BASED 
ON  landlord's  STATUTORY  LIEN. 

In  landlord's  action  against  tenant's  pur- 
chaser of  gasoline  tank  and  pump  for  conver- 
sion on  theory  that  tank  and  pump  were  cov- 
ered by  landlord's  statutory  lien,  it  was  no  de- 
fense that  mortgage  on  the  furniture  in  the 
building  executed  by  tenant  to  landlord  had 
not  been  recorded,  or  that  purchaser  had  no 
notice  thereof,  or  that  purchaser  had  paid  a 
valuable  consideration  for  the  tank  and  pump. 
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3.  Landiobd  and  TENANT  «=a252(l>— PUR- 
CHASES or  PBOPBBTT  SUBJECT  TO  LANDLOBD'S 
LIEN  WHO  TAKES  PB0PEBT5T  FROM  PREMISES 
LIABLE  FOB  CONVERSION. 

Purchaser  from  tenant  of  property  subject 
to  landlord's  lien,  who  takes  possession  of 
property,  removes  it  from  leased  premises,  and 
claims  title  thereto,  is  liable  to  conversion. 

4.  Chattel  mortgages  «J=>225(1)— Mortga- 
gee HAS  EQUITABLE  LIEN  ON  FUND  HELD  BT 

mortqaoob's  pubchaseb  who  has  not  paid 

mobtgagob  the  pbice. 
Where  mortgagor's  purchaser  had  not  paid 
mortgagor  the  price,  the  court  in  mortgagee's 
action  against  mortgagor  and  purchaser  prop- 
erly gave  mortgagee  judgment  against  purchas- 
er for  such  price,  even  though  purchaser  was  a 
bona  fide  purchaser,  since  the  payment  thereof 
to  mortgagee  relieves  the  purchaser  from  his  in- 
debtedness to  mortgagor  and  does  equity  be- 
tween parties. 

5.  Judgment  <8=»668(1)  —  Pabtt  to  a  suit 
who  has  not  appealed  fbom  judgment 
bound  to  it. 

A  party  to  a  suit  who  has  not  appealed  from 
the  judgment  is  bound  thereby. 

Appeal  from  McLennan  County  Court; 
Jas.  P.  Alexander,  Judge. 

Suit  by  J.  F.  Oason  against  the  West  Fur- 
niture Company,  J.  R.  Polasek,  and  others. 
From  judgment  rendered,  the  named  defend- 
ants appeal.    Affirmed. 

O.  W.  Barcus,  of  Waco,  for  appellants. 
R  O.  Stotter,  of  Waco,  for  appellee. 

BRADY,  J.  Appellee  filed  this  suit  against 
W.  A.  Wood  to  recover  certain  rents  and 
damages  to  bis  property,  alleging  that  In 
May,  1918,  he  rented  to  Wood  a  store  build- 
ing In  the  town  of  West  for  one  year  for 
the  sum  of  9600,  payable  In  weekly  Install- 
ments. It  was  alleged  that  Wood  paid  the 
rent  to  August  24,  1918,  and  that  at  about 
that  time  he  vacated  and  abandoned  the 
building,  and  about  December  1,  1918,  appel- 
lee rented  the  building  for  the  sum  of  $600 
per  year,  the  best  price  obtainable.  Appel- 
lee claimed  a  statutory  landlord's  lien,  and 
also  a  mortgage  lien  upon  all  the  fixtures, 
tools,  and  property  of  Wood  in  such  building, 
and  that  J.  R  Polasek  and  the  West  Furni- 
ture Company,  appellants,  were  each  claiming 
some  of  the  property,  and  he  prayed  for  judg- 
ment for  his  debt,  and  foreclosure  against  all 
of  the  defendants,  and  In  the  alternative  for 
judgment  against  Polasek  and  the  West 
Furniture  Company  for  conversion. 

It  was  pleaded,  and  an  undisputed  fact, 
that  the  contract  between  Wood  and  appel- 
lee gave  Cason  a  lien  on  all  goods,  wares, 
and  chattels  that  might  be  placed  on  the 
premises. 

Wood  filed  a  general  demurrer  and  denial. 
Polasek  filed  a  plea   in  abatement,  general 


demurrer,  and  special  exception,  and  claimed 
to  be  an  innocent  purchaser  of  part  of  the 
property  for  value,  without  notice.  The  West 
Furniture  Company  filed  similar  pleas  as  to 
the  property  purchased  by  it  from  Wood. 
The  trial  court  rendered  judgment  against 
W.  A.  Wood  for  the  sum  of  $196.40,  of  which 
$161.52  represented  the  rent  due  and  unpaid 
by  Wood.  Judgment  was  also  rendered 
against  Polasek  for  the  sum  of  $40,  and 
against  West  Furniture  Company  for  the  sum 
of  $161.02 ;  but  It  was  provided  In  the  judg- 
ment that  appellee  should  recover  from  both 
Polasek  and  the  West  Furniture  Company 
only  the  total  sum  of  $161.52,  and  with  judg- 
ment over  in  favor  of  West  Furniture  Com- 
pany against  Wood  for  any  sums  it  might 
be  compelled  to  pay  under  the  judgment 
Polasek  and  the  West  Furniture  Company 
have  appealed. 

The  trial  court  filed  findings  of  fact  and 
conclusions  of  law,  finding  the  contract  and 
breach  substantially  as  pleaded  by  appellee; 
that  the  lease  contract  gave  appellee  a  lien 
as  security  for  his  rent  upon  all  the  goods, 
wares,  chattels,  Implements,  fixtures,  furni- 
ture, tools,  and  other  personal  property  which 
are  or  may  be  put  on  the  demised  premises. 
This  contract  was  not  filed  for  record.  Wood 
took  possession  of  the  premises,  and  conduct- 
ed therein  a  garage,  and  pursued  his  business 
as  an  automobile  mechanic.  He  placed  on 
the  rented  premises  certain  tools,  an  oil  stove 
and  vulcanlzer,  and  also  placed  in  front  of 
the  building,  on  the  sidewalk,  a  gasoline 
pump  and  a  500-gallon  gasoline  tank.  This 
tank  and  pump  were  used  by  Wood  In  vend- 
ing gasoline,  and  constituted  what  is  known 
as  a  gasoline  filling  station.  The  leased 
premises  consisted  of  a  store  building,  front- 
ing on  a  street  In  the  city  of  Waco,  and  the 
gasoline  pump  was  located  In  front  of  the 
building,  between  the  curbing  and  sidewalk, 
and  was  set  In  a  cement  bed.  The  tank  used 
in  connection  with  this  pump  was  located  un- 
derneath it,  and  extended  out  towards  the 
center  of  the  street  From  this  tank  and 
pump  Wood  served  his  customers  with  gaso- 
line. Wood  vacated  the  premises  on  or  about 
September  1,  1918,  and  about  that  date  sold 
to  Polasek  the  tools,  oil  stove,  and  vulcanlz- 
er, together  with  an  old  automobile.  The 
value  of  the  property  purchased  by  Polasek, 
exclusive  of  the  auto,  was  $40,  and  he  agreed 
to  pay -Wood  $75  for  all  the  property,  in- 
cluding the  old  auto,  and  gave  him  a  bank 
check  for  that  amount  On  or  about  the 
same  date  Polasek  took  possession  of  this 
property,  and  removed  it  from  the  rented 
premises,  and  placed  same  in  his  store,  with 
the  exception  of  the  automobile,  for  sale,  and 
since  such  time  has  sold  part  of  the  tools  in 
question.  A  few  days  afterwards,  learning 
that  appellee  claimed  a  lien  on  this  proper- 
ty, Polasek  stopped  payment  of  the  check, 
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which  at  the  date  of  the  trial  was  In  pos- 
session of  West's  attorney,  who  also  appears 
to  be  Polasek's  attorney,  and  Polasek  now 
owes  the  purchase  price  of  the  property,  and 
has  the  fund  of  $75  In  his  possession. 

About  the  same  date  the  West  Furniture 
Company  bought  from  Wood  the  gasoline 
pump  and  tank,  and  at  the  time  Wood  told 
them  that  there  was  no  mortgage  or  lien  on 
the  same.  On  or  about  September  3,  1918, 
West  h  urniture  Company  removed  the  pump 
to  its  place  of  business,  and  a  day  or  two 
afterwards  was  notified  of  appellee's  claim 
of  a  lien  thereon.  Several  days  afterwards 
the  company  removed  the  tank,  and  since  has 
operated  such  pump  and  tank  for  its  own 
use  and  benefit  West  Furniture  Company 
paid  Wood  the  sum  of  $207  for  the  tank  and 
pump,  and  at  the  time  did  not  know  that 
the  property  was  mortgaged.  Its  reasonable 
value  was  found  to  be  $200. 

The  wrenches,  hand  tools,  and  vulcanizer 
purchased  by  Polasek  from  Wood  were  used 
by  the  latter  in  and  on  the  premises  in  his 
trade  or  profession  as  an  auto  mechanic. 
The  stove  was  on  the  premises,  but  was'  not 
bo  used.  The  auto  was  the  only  vehicle  or 
carriage  owned  by  Wood.  There  was  a  find- 
ing of  the  damages  done  by  Wood  to  the  prop- 
erty, and  the  balance  due  on  rent  under  the 
contract,  In  accordance  with  the  Judgment 
■rendered. 

The  court's  conclusions  of  law  were  sub- 
stantially that,  under  the  contract  of  lease, 
appellee  had  a  contract  or  mortgage  Hen  on 
the  property  purchased  by  Polasek,  with  the 
exception  of  the  automobile;  that  he  also 
had  a  statutory  landlord's  Ten  on  the  pump 
and  tank  purchased  by  West  Furniture  Com- 
pany, and  that  the  latter  removed  this  prop- 
erty from  the  landlord's  premises  within 
80  days  after  same  was  vacated  by  Wood, 
and  within  said  30  days  converted  same- to 
Its  own  use  and  benefit,  and  by  reason  of 
this  conversion  was  liable  to  plaintiff  for 
damages  In  the  amount  of  the  rent  due,  the 
property  exceeding  In  value  that  sum;  that 
the  tools  and  vulcanizer  purchased  by  Po- 
lasek were  tools  of  trade  of  Wood,  and  ex- 
empt property,  and  that  the  auto  was  ex- 
empt to  Wood,  because  not  placed  on  the 
premises  of  the  landlord ;  that  Polasek  has 
In  his  hands  the  proceeds  of  the  sale  of  tho 
tools  and  vulcanizer  and  stove ;  and  that  ap- 
pellee has  an  equitable  lien  on  the  fund  and 
proceeds  of  such  property,  and  is  subrogated 
to  the  rights  of  Wood  in  the  fund  to  the 
extent  of  $40,  the  value  of  such  property. 
The  trial  court  further  found  the  liability  of 
each  defendant  as  a  matter  of  law  as  entered 
In  the  judgment 

Opinion. 

In  behalf  of  appellant  West  Furniture 
Company,  It  is  claimed  that  appellee  did  not 
have  a  statutory  landlord's  lien  on  the  gaso- 


line pump  and  tank  purchased  by  such  appel- 
lant because  this  property  was  not  on  the 
leased  premises,  and  further  because  the  evi- 
dence shows  that  the  sale  of  such  property 
was  in  the  usual  course  of  business,  and 
therefore  was  not  protected  by  the  landlord's 
Hen. 

[1]  The  first  contention  is,  in  our  opinion, 
inadmissible.  Strictly  speaking,  the  pump 
and  tank  were  not  in  the  store  building,  hut 
they  were  on  the  leased  premises.  Within 
the  meaning  of  the  landlord  and  tenant's 
statute,  this  property  must  be  regarded  as 
having  been  in  the  building.  Bowser  &  Co. 
v.  Cain  Auto  Co.,  210  S.  W.  554,  Is  directly  in 
point  We  think  that  case  is  correctly  decid- 
ed, and  the  facts  are  almost  identical,  and 
we  refer  to  the  opinion  for  a  discussion  of 
the  reasons  which  impel  the  conclusion  that 
the  landlord's  lien  attached  to  the  property 
In  question.  See,  also,  York  v.  Carlisle,  19 
Tex.  Civ.  App.  268,  46  S.  W.  257,  a  decision 
by  this  court 

Upon  the  second  point  article  5478,  Berised 
Statutes,  is  relied  upon.  This  statute  pro- 
vides that  a  landlord's  Hen  shall  not  attach 
to  the  goods,  wares,  and  merchandise  of  a 
merchant  trader,  or  mechanic  sold  and  de- 
livered In  good  faith,  In  the  regular  course 
of  business  by  the  tenant  We  think  the 
statute  Inapplicable,  because  the  tank  and 
pump,  cannot  be  regarded  as  goods,  wares, 
and  merchandise.  This  property  was,  at 
most  but  the  appliances,  Instrumentalities, 
and  machinery  used  for  the  purpose  of  vend- 
ing goods,  wares,  and  merchandise.  Further- 
more, under  the  facts  of  this  case,  it  cannot 
be  said  that  the  property  was  sold  and  de- 
livered "In  good  faith,  in  the  regular  course 
of  business."  The  vendor  was  vacating  the 
premises  and  going  out  of  business,  and  the 
property  was  sold  in  pursuance  of  this  inten- 
tion. See  Freeman  v.  Collier  Racket  Co., 
44  Tex.  Civ.  App.  177,  105  S.  W.  1130. 

[2, 3]  The  liability  of  the  West  Furnitnre 
Company  was  predicated  upon  the  landlord's 
Hen  of  appellant  and  not  upon  the  contract 
or  mortgage  Hen,  so  that  the  facts  of  the 
mortgage  not  having  been  recorded,  and  the 
want  of  knowledge  of  any  existing  mortgap1 
by  West  Furniture  Company,  and  its  having 
paid  a  valuable  consideration  for  the  prop- 
erty are  all  beside  the  question.  If  the  prop- 
erty was  subject  to  the  landlord's  Hen,  the 
action  of  the  purchaser  in  taking  possession 
of  the  property  and  removing  It  from  the 
leased  premises,  and  claiming  the  title  there- 
to, while  It  was  subject  to  the  landlord's 
Hen,  subjected  it  to  liability  for  conversion. 
The  court  did  not  err  In  holding  such  ap- 
pellant liable  for  this  property  to  the  amount 
of  the  unpaid  rent,  and  aU  assignments  rais- 
ing this  question  are  overruled. 

f4,  61  As  to  the  errors  claimed  by  the  ap- 
pellant Polasek,  these  questions  resolve  them- 
selves into  the  sole  Inquiry,  whether  the  trial 
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court  property  held  that  appellee  bad  an 
equitable  lien  on  the  fund  held  by  Polasek  at 
the  date  of  the  trial,  which  in  part  represents 
the  proceeds  of  the  property  subject  to  ap- 
pellee's contract  or  mortgage  lien.  The  li- 
ability of  Polasek  was  not  based  upon  any 
claim  of  landlord's  lien  upon  such  property, 
but,  on  the  contrary,  the  trial  court  expressly 
recognized  the  exempt  character  of  this  prop- 
erty, and  in  effect  held  that  it  was  not  sub- 
ject to  the  landlord's  Hen.  The  question  of 
innocent  purchaser  do?s  not  enter  into  tbe 
inquiry  as  to  tbe  correctness  of  the  trial 
court's  theory  in  this  respect  The  holding 
was  based  upon  the  principle  that  the  mort- 
gagor had  converted  the  mortgaged  property, 
and  the  purchaser  had  not  paid  the  mortga- 
gor the  price,  but  still  retained  the  same  in  his 
hands  and  under  his  control.  The  mortga- 
gor is  not  complaining  of  the  application 
sought  to  be  made  by  appellee  of  the  por- 
tion of  the  fund  here  involved,  nor  of  the  ac- 
tion of  the  trial  court  in  declaring  the  equi- 
table lien  and  enforcing  it  for  appellee's  ben- 
efit. Wood  has  not  appealed  from  the  Judg- 
ment, and,  being  a  party  to  the  suit  is  bound 
by  it.  Polasek  cannot  be  in  any  wise  injured, 
and  could  not  be  subjected  to  a  double  satis- 
faction. The  payment  of  the  amount  In  con- 
troversy to  appellee  relieves  hlin  pro  tanto 
from  his  indebtedness  to  Wood  and  does  eq- 
uity between  the  parties.  We  are  of  the 
opinion  that  tbe  trial  court  rendered  the 
proper  Judgment  on  this  branch  of  the  case, 
and  that  no  reversible  error  has  been  shown 
by  any  of  the  assignments  of  the  appellant 
Polasek.  Texas  Moline  Plow  Co.  v.  Kingman 
Texas  Implement  Co.,  32  Tex.  Civ.  App.  343, 
SO  S.  W.  1042;  Hughes  v.  Smith,  61  Tex. 
Civ.  App.  443,  120  S.  W.  1142. 

No  reversible  error  having  been  shown, 
the  Judgment  is  affirmed. 

Affirmed. 


HINES,  Director  General  of  Railroads,  v. 
MILLS.     (No.  2200.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Feb.  12,  1920.    Rehearing  Denied 

Feb.  10, 1020.) 

1.  Appearance  ®=»20— Citation  waived  bt 
answering  generally. 

By  filing  a  general  answer  defendant  waived 
the  issuance  and  service  of  citation  and  volun- 
tarily submitted  himself  to  the  Jurisdiction  of 
the  court,  and  was  bound  by  any  judgment 
thereafter  rendered. 

2.  Trial  «3=>194(19)  —  Requested  instruc- 
tion in  action  fob  injuries  to  railroad 
firemen  properly  refused  as  on  weight 
of  evidence. 

In  an  action  for  death  of  a  fireman  killed  by 
reason  of  a  derailing  switch  being  left  open, 
tbe  court  properly   refused,  as  being  on  the 
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weight  of  the  evidence,  a  request  to  Instruct 
"that,  if  you  believe  the  engine  was  caused  to 
leave  the  track  on  account  of  defects  in  the 
derailing  appliances,  and  those  defects  were 
caused  by  the  repair  man  having  taken  some 
pipes,  rods,  and  connections  out  temporarily  to 
repair  them,  and  said  repairs  were  necessary 
to  maintain  tbe  appliance  in  proper  condition, 
and  they  were  to  be  kept  out  only  a  short 
time,  then  you  cannot  find  that  such  act  was  an 
act  of  negligence." 

3.  Trial  €=352(4)— Request  to  submit  in- 
quiry AS  WHETHER  FIREMAN  SAW  THE  DAN- 
GER OF  RUNNING  INTO  OPEN  DERAILMENT 
SWITCH  PROPERLY  REFUSED  FOR  WANT  OF 
EVIDENCE. 

In  an  action  under  the  federal  Employers* 
Liability  Act  (U.  8.  Comp.  St.  §'  8857-8665) 
for  the  death  of  a  fireman  in  a  derailment  caus- 
ed by  an  open  derail  switch,  the  court  properly 
refused  to  submit  to  the  jury  the  inquiry,  "Do 
you  find  from  the  evidence  that  deceased,  sit- 
uated as  he  was,  either  Baw  or  should  have  seen 
the  derail  open  in  time  to  have,  by  the  exercise 
of  ordinary  care,  requested  the  engineer  to 
stop  the  train,  or  so  lessened  Its  speed  that  the 
engine  would  not  have  been  derailed,  or  the 
tank  would  not  have  been  overturned,  and  the 
said  M.  would  not  have  been  killed?"  there  be- 
ing no  evidence  that  the  open  switch  could  have 
been  seen  in  time  to  have  stopped  the  train. 

4.  Death  «=>66(2),  88,  80— Measure  of  dam- 
ages  TO  WIDOW  AND  CHILDREN  STATED. 

The  damages  to  a  widow  and  children  for, 
wrongful  death  are  limited  to  the  pecuniary 
benefits,  if  any,  which  the  widow  and  children 
respectively  have  lost,  and  in  fixing  the  amount 
due  the  minor  children,  the  money  value  of  the 
loss  of  the  care,  training,  and  education  which 
tbe  deceased  would  have  bestowed  on  them  if 
he  had  lived  should  be  considered,  but  no  dam- 
ages should  be  allowed  the  widow  for  loss  of 
care,  consolation,  training,  and  guidance,  or  for 
grief  or  loss  of  companionship  or  society. 

5.  Death  «=>99(4)— $40,000  to  widow  and 
children  of  railroad  fireman  not  exces- 
SIVE. 

$40,000  to  the  widow  and  five  minor  chil- 
dren of  a  railroad  fireman  38  years  old,  of  good 
habits,  who  was  earning  $185  per  month,  spent 
mainly  for  their  benefit,  htli  not  excessive. 

Appeal  from  District  Court,  Gregg  Coun- 
ty ;   Chas.  L.  Brachfleld,  Judge. 

Action  by  Mrs.  Vergie  Mills,  administra- 
trix, against  Walker  D.  Hines,  Director  Gen- 
eral of  Railroads.  Judgment  for  plaintiff, 
and  defendant  appeafll    Affirmed. 

Geo.  Thompson,  of  Ft.  Worth,  and  R.  S. 
Shapard,  of  Dallas,  F.  H.  Prendergast,  of 
Marshall,  and  Toung  &  Stlnchcomb,  of  Long- 
view,  for  appellant. 

W.  C.  Shonlts,  of  Longvlew,  and  Johnson 
&  Edwards,  of  Tyler,  for  appellee. 

HODGES,  J.  In  May,  1018,  while  In  the 
employ  of  the  Texas  &  Pacific  Railway  Com- 
pany, H.  C  Mills,  a  fireman,  was  killed  by 
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the  derailment  of  an  engine  and  tender  at  a 
crossing  over  the  Kansas  City  Southern  Rail- 
way near  the  city  of  Tezarkana.  An  Inter- 
locking plant  had  been  installed  and  was 
maintained  at  that  crossing.  It  was  so 
constructed  that  a  derail  switch  and  the 
proper  signals  were  operated  by  a  man  in 
the  tower.  The  mechanism  was  such  that 
this  man  could  not  lower  the  signal  boards 
until  he  had  first  operated  the  lever  de- 
signed to  close  the  derail  switch  so  as  to 
make  it  safe  for  trains  to  pass  over.  In  the 
daytime  the  engine  men  relied  exclusively  up- 
on the  signal  boards  to  indicate  whether  the 
switch  was  open  or  closed;  there  being  no 
other  device  to  convey  that  information. 
Those  signals  were  given  with  lights,  at 
night  At  the  time  Mills  lost  his  life  the 
train  on  which  he  was  employed  approached 
that  crossing  at  Its  schedule  speed  of  about 
40  miles  an  hour.  The  engineer  gave  timely 
notice  of  his  approach  by  blowing  the  whis- 
tle. Thereupon  the  tower  man  moved  the 
lever  which  should  have  closed  the  derail 
switch  so  to  make  it  safe  for  the  train  to 
pass  over,  and  at  once  lowered  both  signal 
boards,  indicating  to  the  engineer  that  the 
track  and  crossing  were  safe.  The  train  pro- 
ceeded at  full  speed.  When  it  reached  the 
derail  switch  the  locomotive  and  tender  were 
derailed,  and  the  engine  turned  over,  causing 
the  death  of  Hills.  It  was  discovered  after- 
wards that  an  employe  In  the  railway  service 
named  Pollock,  the  foreman  in  charge  of  the 
Interlocking  plant,  had  been  working  upon  the 
derail  switch  the  day  before  the  accident, 
and  had  disconnected  its  appliances  so  that 
It  could  not  be  closed  from  the  tower,  and 
left  It  In  that  condition  at  the  time  of  the  ac- 
cident. He  bad  not  notified  the  tower  man 
of  that  condition,  nor  had  he  flagged  the 
train  or  given  any  other  signal  to  indicate 
that  the  derail  switch  was  open.  The  switch 
being  disconnected  from  the  appliance  by 
which  It  was  operated,  the  tower  man  was 
able  to  and  did  lower  the  signal  boards  with- 
out automatically  closing  the  switch.  He 
was  misled  by  that  fact  and  failed  to  give 
any  other  signal  regarding  the  condition  of 
the  switch.  Pollock,  the  foreman,  did  not 
testify,  and  no  reason  la  given  for  his  fail- 
ure to  take  some  precautions  to  guard 
against  accidents  of  that  character.  The  ap- 
pellee, Mrs.  Mills,  qualified  as  administra- 
trix of  the  estate  of  mr  deceased  husband, 
and  brought  this  suit  under  the  federal  Em- 
ployers' Liability  Act  to  recover  damages  In 
behalf  of  herself  and  her  five  minor  children. 
She  filed  her  suit  on  November  6,  1918, 
against  Pearl  Wight,  as  the  receiver  of  the 
Texas  A  Pacific  Railway  Company.  On  the 
same  day  citation  was  Issued  and  served  on 
the  local  agent  of  the  receiver.  On  Novem- 
ber 18,  1918,  the  first  day  of  the  term  of 
court  following  the  Institution  of  the  suit, 
Pearl  Wight  filed  his  petition  and  bond  for 


the  removal  of  the  case  to  the  United  States 
District  Court  for  the  Eastern  District  of 
Texas.  The  application  for  removal  was 
overruled.  On  December  11,  1918,  Pearl 
Wight  moved  the  court  to  dismiss  him  from 
the  suit,  and  asked  that  W.  O.  McAdoo,  Di- 
rector General  of  Railroads,  be  made  the  de- 
fendant On  December  12th  following  the 
court  heard  and  sustained  that  motion  and 
entered  an  order  dismissing  Pearl  Wight  as 
defendant  and  directing  that  W.  U.  McAdoo, 
Director  General  of  Railroads,  be  substitut- 
ed; and  thereupon  the  case  was  continued 
for  the  term,  according  to  the  record,  at  the 
instance  of  the  defendant.  On  May  6,  1919, 
the  opening  day  of  the  May  term  of  that 
year,  Mrs.  Mills  filed  her  first  amended  orig- 
inal petition,  in  which  she  alleged  substan- 
tially the  same  facta  embraced  in  her  orig- 
inal petition,  bat  substituted  Walker  D. 
Hlnes,  then  the  Director  General  of  Rail- 
roads, as  the  defendant  in  the  suit  in  lieu  of 
Pearl  Wight,  receiver.  The  case  was  called 
for  trial  on  the  15th  of  that  month;  where- 
upon F.  H.  Prendergast  and  Ras  Young,  at- 
torneys who  had  previously  represented  the 
receiver,  appeared  In  court  as  amicus  curia* 
and  suggested  that  there  had  been  no  citation 
Issued  to  Walker  D.  Hlnes,  Director  General 
of  Railroads,  and  none  served  upon  him  or 
any  agent  of  his;  that  this  defendant  had 
not  then  appeared  in  court;  and  that  the 
trial  could  not  proceed  without  such  serv- 
ice. After  hearing  the  discussion  the  court 
ruled  that  the  Director  General  was  In  court 
under  the  service  theretofore  Issued  and 
served  upon  the  local  agent  of  the  receiver. 
Thereupon  the  above-mentioned  attorneys  fil- 
ed a  general  answer  for  the  Director  Gener- 
al, as  they  say,  under  protest  Without  fur- 
ther objection  the  trial  proceeded,  resulting 
in  a  Judgment  against  the  appellant  In  the 
aggregate  sum  of  $40,000,  which  was  appor- 
tioned as  follows:  To  Mrs.  Vergle  Mills,  the 
wife,  $10,000;  to  Bertha  Mills,  $3,061^0;  to 
Birdie  Mills,  $4,285.70;  to  Ruby  Mills,  $5,- 
510.20;  to  Clay  Mills,  $7,959.20;  to  James 
Mills,  $9,183.70.  The  case  was  submitted  on 
special  Issues,  in  deciding  which  the  jury 
found  that  the  defendant's  employe  Pollock 
Just  before  the  derailment  left  the  derail 
switch  disconnected  so  that  the  signal  boards 
would  and  did  lower  when  operated  by  the 
tower  man  without  the  switch  being  lined  up 
with  the  main  track;  that  this  was  negli- 
gence; that  such  negligence  was  the  proxi- 
mate cause  of  the  derailment  of  the  train 
and  the  death  of  Mills;  that  the  deceased  was 
not  guilty  of  contributory  negligence;  that 
the  amount  required  to  fairly  and  reasonably 
compensate  the  surviving  widow  and  chil- 
dren of  the  deceased  for  the  pecuniary  dam- 
ages which  they  had  sustained  was  as  above 
stated. 

[1]  The  first  error  assigned  applies  to  the 
ruling  of  the  court  in  requiring  the  Director 
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General  to  go  to  trial  at  the  time  the  case 
was  called  because  he  had  not  previously 
beep  served  with  a  citation  nor  had  any  been 
served  upon  a  representative  of  bia  requiring; 
him  to  answer  the  plaintiff's  amended  orig- 
inal petition.  The  record  shows  that  the  Di- 
rector General  through  his  attorneys  filed  a 
general  answer,  and  upon  the  Issues  thus 
presented  the  case  was  tried.  If  the  service 
apon  the  local  agent  in  the  suit  against  the 
receiver ,  was  legally  Insufficient  to  put  the 
Director  General  in  court  and  within  its  Ju- 
risdiction, the  Director  General  was  not  then 
compelled  to  appear  and  answer  in  the  case. 
A  Judgment  rendered  against  him  without 
an  appearance  would  have  been  void.  By 
filing  an  answer  he  waived  the  issuance  and 
service  of  another  citation  and  voluntarily 
submitted  himself  to  the  Jurisdiction  of  the 
court,  even  assuming  that  the  previous  cita- 
tion issued  and  served  was  not  sufficient 
service  upon  him.  It  Is  therefore  immaterial 
whether  the  service  in  the  first  instance  may 
have  been  insufficient  or  not.  Having  an- 
swered generally,  he  was  in  court  for  all  pur- 
poses and  was  bound  by  any  Judgment  there- 
after rendered.  If  for  any  reason  he  was 
not  prepared  to  go  Into  the  trial  of  the  case 
at  that  time,  he  should  have  applied  for  a 
continuance  or  postponement  in  order  that 
he  might  make  the  necessary  preparations, 
and  the  error,  if  any,  on  the  part  of  the 
court  in  then  proceeding  to  trial  would  have 
been  in  refusing  to  grant  that  application. 
No  such  application  was  made,  and  no  ruling 
of  that  kind  is  here  complained  of.  The  as- 
signment is  overruled. 

The  appellant  requested  the  following 
charge: 

"That  if  you  believe  the  engine  was  caused 
to  leave  the  track  on  account  of  defects  in  the 
derailing  appliances,  and  •  those  defects  were 
caused  by  the  repair  man  having  taken  some 
pipes,  rods,  and  connections  out  temporarily 
to  repair  them,  and  said  repairs  were  neces- 
sary to  maintain  the  appliances  in  proper  con- 
dition, and  they  were  to  be  kept  out  only  a 
short  time,  then  you  cannot  find  that  such  act 
was  an  act  of  negligence." 

[2]  Such  an  instruction  would  have  been 
on  the  weight  of  the  evidence.  Assutiing 
that  rods  and  connections  had  been  taken 
out  temporarily  for  the  purpose  of  making 
necessary  repairs,  that  did  not  relieve  the 
employes  in  charge  of  that  department  of 
the  service  of  the  duty  of  taking  some  pre- 
cautions to  prevent  a  derailment  such  as  oc- 
curred in  this  Instance.  The  tower  man  tes- 
tified substantially  as  follows: 

"I  was  the  tower  man  •  at  the  interlocking 
plant,  working  for  the  Texas  &  Pacific  Railway, 
and  it  was  my  duty  to  operate  the  plant. 
When  the  train  in  question  got  to  the  derail 
switch  near  the  crossing  of  the  Texas  &  Pacific 
and  the  Kansas  Oity  Southern  Railway,  the 
engine  was  derailed  because  the  derail  switch 
was  not  lined  up  with  the  main  track.    Mr.  Pol- 


lock, signal  foreman  working  for  the  Texas 
&  Pacific  Railway,  had  been  working  on  the 
appliances  of  the  derail  switch  the  day  before 
the  accident,  and  had  the  same  disconnected  so 
that  it  could  not  be  operated  with  the  lever  in 
the  tower.  He  was  working  on  the  derail 
switch  again  the  day  of  the  accident,  and  up  to 
the  time  thereof.  He  must  have  had  the  switch 
appliances  disconnected  by  leaving  out  the  sig- 
nal lock,  without  which  I  could  not  operate  the 
switch  with  the  lever.  Just  after  the  accident 
he  told  me  that  he  had  the  signal  lock  out.  It 
was  bound  to  be  out,  or  I  could  not  have  pos- 
sibly lowered  the  boards  with  the  lever  in  the 
tower  without  first  closing  the  derail  switch. 
With  the  derail  appliances  so  disconnected  the 
lever  in  the  tower  would  operate  just  the  same 
as  it  would  if,  with  the  appliances  connected, 
it  lined  up  the  switch  with  the  main  track.  It 
was  Pollock's  duty  to  keep  the  interlocking  de- 
vice and  the  derail  switch  and  its  appliances 
in  repair  and  in  proper  working  order." 

.  [3]  The  third  assigned  error  complains  of 
the  refusal  of  the  court  to  submit  an  issue 
which  we  regard  as  Immaterial.  The  court 
also  refused  to  submit  the  following  inquiry 
to  the  Jury  at  the  request  of  appellant: 

"Do  you  find  from  the  evidence  that  H.  0. 
Mills,  situated  as  he  was,  either  saw  or  should 
have  seen  the  derail  open  in  time  to  have,  by 
the  exercise  of  ordinary  care,  requested  the 
engineer  to  stop  the  train,  and  that  the  engi- 
neer could  have  either  stopped  the  train  or 
so  lessened  its  speed  that  the  engine  would 
not  have  been  derailed  or  the  tank  would  not 
have  been  overturned  and  the  said  H.  C.  Mills 
would  not  have  been  killed?  You  will  answer 
this  question  Tea'  or  'No.' " 

The  following  Is  the  proposition  explain- 
ing the  purpose  of  that  assignment: 

"In  a  case  where  a  suit  is  brought  against  the 
operator  of  a  railroad  under  the  master's  lia» 
bility  acts  passed  by  Congress  for  the  death  of 
an  employe  the  question  of  assumed  risk  is  a 
proper  one  to  be  submitted  to  the  jury  if  there 
is  evidence  sustaining  it,  and  under  such  cir- 
cumstances it  is  error  for  the  court  to  refuse 
to  submit  the  question  of  assumed  risk  to  the 
jury." 

There  was  no  evidence  that  warranted  the 
submission  of  that  issue  The  engineer  tes- 
tified substantially  as  follows: 

"I  was  the  engineer  and  H.  0.  Mills  was  the 
fireman  operating  the  locomotive  at  the  time 
of  the  derailment.  The  engine  was  derailed 
because  the  derailer  of  the  interlocking  plant 
was  open ;  it  had  been  left  open  by  the  signal 
and  derail  crew.  We  did  not  learn  that  it  was 
open  until  we  got  near  enough  to  see  it,  which 
was  too  late  to  stop  the  engine  so  as  to  avoid 
the  derailment.  We  had  not  noticed  that  re- 
pairs were  being  made;  there  was  no  order  to 
run  alow;  no  flag  was  out  to  notify  us  that 
the  derailer  was  open.  I  saw  that  the  derail 
switch  was  open  when  we  got  to  a  point  125  to 
150  feet  from  the  same,  and  after  the  derail- 
ment I  saw  that  the  switch  was  disconnected 
from  the  connecting  rods  on  the  interlocker. 
When  I  discovered  that  the  derail  was  open 
the  engine  was  moving  at  a  speed  of  about  40 
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miles  an  hoar.  It  was  impossible  then  to  stop 
the  engine  before  reaching  the  switch  and 
running  off  the  same;  this  was  impossible  be- 
cause the  intervening  distance  was  too  short, 
considering  the  speed  of  the  train.  The  de- 
ceased as  fireman  was  engaged  in  the  discharge 
of  his  duties  at  the  time  of  the  derailment.  I 
knew  that  he  observed  the  derail  switch  and 
saw  that  it  was  open  before  the  locomotive 
reached  it,  because  he  spoke  to  me  about  it; 
this  was  after  I  had  already  discovered  that 
the  switch  was  open  and  had  commenced  ap- 
plying all  available  means  of  stopping  the  train. 
The  deceased  had  nothing  to  do  with  stopping 
or  slowing  down  the  engine,  except  to  ask  me 
to  do  so.  I  was  operating  the  engine  and  had 
already  discovered  the  position  of  the  switch 
before  Mills  spoke  of  it,  and,  I  think,  before 
be  discovered  it.  As  soon  as  I  saw  the  open 
position  of  the  switch  I  shut  off  the  throttle, 
applied  the  brakes  in  emergency,  and  reversed 
the  engine." 

O.  L.  Lad,  testifying  for  defendant,  stated 
that  he  was  with  witness  Schepp  when  ob- 
servation was  made  from  a  slowly  moving 
engine  to  observe  how  far  the  open  position 
of  the  derail  switch  could  be  seen,  and  found 
this  distance  to  be  501  feet;  that  In  his  opin- 
ion an  engine  pulling  five  or  six  cars  on  a 
level  track  and  going  at  speed  of  40  miles  an 
hour  could  be  stopped  within  550  or  600  feet 
The  court  gave  the  following  charge  on  con- 
tributory negligence  at  the  instance  of  de- 
fendant: 

"You  are  instructed  that,  it  you  find  from 
the  evidence  in  this  case  that  a  person  of  ordi- 
nary rare,  situated  as  the  deceased,  H.  C.  Mills, 
was  in  approaching  the  derail,  would  have  seen 
the  derail  in  such  time  that  he  could  have,  in 
the  exercise  of  ordinary  care,  requested  the 
engineer  to  stop  the  train,  and  that  the  engi- 
neer could  thereafter  have,  by  the  use  of  the 
means  at  hand,  either  stopped  the  train  be- 
fore it  reached  the  derail,  or  reduced  its  speed 
to  the  extent  that  the  tender  would  not  have 
overturned,  and  the  said  H.  C.  Mills  would  not 
have  been  killed,  then  you  will  consider  that 
the  said  H.  O.  Mills  was  guilty  of  contributory 
negligence,  and  the  amount  of  damages,  if  any, 
sustained  by  the  plaintiff  by  reason  of  his 
death  should  be  reduced  in  such  a  proportion 
as  the  negligence,  if  any,  of  the  said  H.  C. 
Mills  bears  to  the  entire  negligence." 

There  was  no  error  In  refusing  the  re- 
quested charge.  The  appellant  requested  sev- 
eral special  charges  on  the  measure  of  dam- 
ages, which  were  refused. 

[4]  In  charging  upon  the  measure  of  dam- 
ages the  court  gave  the  following  Instruc- 
tions: 

"For  your  guidance  in  nnswering  this,  the 
fifth  question,  you  are  further  instructed  that 
neither  the  widow  nor  any  child  of  the  de- 
ceased can  recover  any  damages  or  compensa- 
tion for  grief  resulting  from  his  death,  nor  for 
mere  loss  of  bis  companionship  or  society,  nor 
for  solace  or  consolation.  The  damages,  if 
any,  recoverable  by  the  widow  and  children  of 
the  deceased  or  either  of  them  in  this  case  are 


by  the  law  limited  and  confined  to  the  pecun- 
iary benefits,  if  any,  which  said  widow  and 
children,  respectively,  have  lost  by  reason  of 
the  death  of  said  H.  C.  Mills.  By  'pecuniary 
benefits'  is  meant  contributions  of  money  and 
other  benefits  which  may  be  reasonably  valued 
in  money,  if  any  shown  by  the  evidence,  which 
the  widow  and  children  of  the  deceased  would 
have  received  from  him  if  he  had  not  been 
killed,  and  which  they  have  lost  by  reason  of 
his  death." 

The  court  charged  at  the  instance  of  the 
defendant:  > 

"If  you  find  for  the  plaintiff,  in  fixing  the 
amount  you  allow  to  Mrs.  Mills  as  her  portion 
you  will  not  allow  her  anything  for  the  loss  of 
the  care,  consolation,  training,  and  guidance 
her  husband  would  have  bestowed  on  her  if  he 
had  lived." 

The  court  further  charged  at  the  Instance 
of  defendant: 

"If  you  find  for  the  plaintiff,  in  fixing  the 
amount  due  the  minor  children  you  may  consid- 
er the  money  value  of  the  loss  of  the  care, 
training,  and  education  which  you  find  from  the 
evidence  the  deceased  would  have  bestowed 
on  them  if  he  had  lived.  Ton  must  fix  the 
amount  at  such  sum  as  is  supported  by  the  evi- 
dence that  has  been  introduced.  Tod  cannot 
fix  the  amount  to  be  allowed  from  your  experi- 
ence as  men,  but  must  find  such  amount  as  the 
evidence  will  support." 

[5]  No  complaint  is  made  of  the  court's 
main  charge  quoted  above.  We  think  those 
instructions  correctly  and  sufficiently  inform- 
ed the  Jury  concerning  the  law  applicable  to 
the  measure  of  damages.  It  is  contended 
that  the  verdict  Is  excessive.  The  evidence 
shows  that  the  deceased  was  38  years  of  age 
at  the  time  of  his  death,  and  had  a  life  ex- 
pectancy of  approximately  29  years.  He  was 
earning  about  $185  per  month,  with  a  pros- 
pect of  promotion  to  a  position  that  would 
pay,  under  some  circumstances,  $250  a  month. 
He  was  a  man  of  good  habits,  devoted  to  his 
family,  and  spent  his  income  mainly  for 
their  benefit  He  left  his  wife  and  live  chil- 
dren, the  oldest  a  girl  15  years  of  age,  and 
the  youngest  a  boy  6  years  of  age.  They 
wei»  all  living  with  and  being  supported  by 
Mills.  While  the  allowance  Is  a  liberal  one. 
we  cannot  say  it  Is  more  than  should  have 
been  awarded.  The  argument  is  made  that 
$40,000  loaned  at  8  per  cent  Interest  would 
annually  yield  a  return  greater  than  the  en- 
tire income  Mills  was  receiving  at  the  time 
of  his  death,  or  had  any  prospect  of  receiv- 
ing by  virtue  of  future  promotion.  That  is 
true ;  and,  if  the  income  lost  by  the  death  of 
Mills  furnished  the  sole  measure  of  the  dam- 
ages which  his  wife  and  children  should  re- 
cover in  this  suit,  the  argument  would  have 
much  force.  While  there  can  be  no  recovery 
in  cases  of  this  character  for  the  mere  loss 
of  companionship  or  for  the  mental  anguish 
suffered  by  the  wife  and  children  on  account 
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of  the  death  of  the  husband  and  father,  there 
may  be  a  recovery  for  the  value  of  the  serv- 
ices which  the  deceased  might  and  would 
have  rendered  in  training  and  educating  bis 
children.  It  Is  always  difficult  to  estimate  In 
money  the  value  of  such  services.  The  law 
has  intrusted  that,  duty  to  the  juries,  and 
this  court  does  not  feel  warranted  in  disturb- 
ing an  estimate  which  does  not  plainly  ap- 
pear to  be  exorbitant.  But  the  rule  applied 
in  the  argument  above  referred  to  Is  not,  for 
a  different  reason,  a  safe  guide.  It  is  by  no 
means  certain  that  the  amount  recovered  In 
this  judgment  can  be  kept  constantly  loaned 
so  as  to  yield  8  per  cent.  In  Interest  annually 
and  upon  a  security  which  involves  no  risk 
of  loss  of  any  part  of  the  principal.  Assum- 
ing that  8  per  cent,  is  the -usual  commercial 
rate  of  interest  at  which  money  is  loaned, 
we  cannot  overlook  the  fact  that  such  loans 
involve  more  or  less  of  a  hazard  which  some- 
times causes  the  loss  of  all  or  a  part  of  the 
principal  loaned.  Investments  which  are 
considered  absolutely  safe  yield  a  much  low- 
er rate  of  interest  than  8  per  cent,  per  an- 
num. In  another  assignment  appellant  com- 
plains of  the  language  used  by  one  of  the  at- 
torneys of  the  appellees  in  his  closing  argu- 
ment to  the  jury.  We  have  examined  the 
language  complained  of,  and  do  not  find  it 
subject  to  the  objection  made.  The  remain- 
ing assignments  of  error,  which  have  not 
been  discussed,  have  been  considered,  and 
are  overruled. 
The  judgment  will  be  affirmed. 


WESTERN  UNION  TELEGRAPH  CO.  v. 
JOHNSON.     (No.  1070.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Feb.  12,  1920.    Rehearing  Denied 

Feb.  26, 1920.) 

1.  Telegraphs  and  telephones  ©=365(2)^ 
Damages  fob  mental  distbess  sufficient- 
ly AVERRED. 

A  petition,  alleging  that  plaintiff's  telegram, 
reading,  "Mr.  J.  not  expected  to  live  come  at 
once,"  was  delivered  to  defendant's  agent,  who 
was  advised  that  J.  was  ill  and  not  expected  to 
live,  and  that  the  addressee  was  the  son  of 
plaintiff  and  stepson  of  her  husband,  J.,  and 
that  she  desired  his  presence  at  once,  held 
sufficiently  to  allege  that  defendant  had  notice 
that  plaintiff  would  suffer  mental  anguish  in 
case  the  message  was  not  properly  transmit- 
ted. 

2.  Telegraphs  and  telephones  <S=>38(et  — 
Message  sufficient  notice  that  sendee 
would  buffer  mental  anguish  if  not 
PROMPTLY  delivered. 

Where  plaintiff  wrote,  "Come  at  once,  death 
message,  mother,"  and  defendant's  agent  chang- 
ed the  wording  to,  "Mr.  J.  not  expected  to  live, 


come  at  once,  Mother,"  the  messages,  taken  to- 
gether, constituted  notice  that  the  message  was 
sent  for  the  benefit  of  the  plaintiff,  the  mother, 
and  that  she  would  likely  suffer  mental  anguish 
if  it  should  not  be  delivered  promptly,  and 
therefore  deprive  her  of  the  presence  of  her 
son,  the  addressee. 

8.  Telegraphs  and  telephones  «=»38(1)  — 
Evidence  of  consideration  fob  telegram 
■  unnecessary   fob  recovery   of   damages 
fob  mental  anguish  cau8ed  by  delay. 
Damages  for  mental  anguish  caused  by  fail- 
ure to  promptly  deliver  a  death  message  may 
be   recovered   without   showing  that   the   tele- 
graph company  received  a  valuable  considera- 
tion for  transmitting  it. 

4.  Telegraphs  and  telephones  $=>65(6)  — 
Route  available  to  addressee  in  delay- 
ed death  message  sufficiently  alleged 
to  allow  pboof. 

Allegations,  In  a  petition  for  damages  for 
mental  anguiBb.  caused  by  failure  to  promptly 
deliver  a  death  message  to  plaintiff's  son,  "that 
if  the  message  had  been  delivered  *  *  *  he 
could  have  started  for  K.  to  be  with  plaintiff, 
and  by  the  customary  routes  of  travel  from  L. 
to  K.,  to  wit,  from  L.  to  B.  S.  by  automobile 
route,  same  being  the  regular  used  and  traveled 
passenger  route,  and  from  B.  S.  to  K.  via  rail- 
way travel,"  etc.,  sufficiently  stated  what  fa- 
cilities the  son  could  avail  himself  of  in  reach- 
ing K.,  and  the  son  was  properly  permitted  to 
testify  to  the  route  he  took,  which,  if  the  tele- 
gram had  been  promptly  delivered,  would  have 
carried  him  to  K.  in  time. 

5.  Telegraphs  and  telephones  «3=»71  — 
$1,000  for  mental  ahquish  by  delay  of 
telegram  not  excessive. 

One  thousand  dollars  damages  was  not  ex- 
cessive for  mental  anguish,  caused  a  mother 
by  failure  to  promptly  deliver  a  message  to  her 
son,  so  that  he  could  come  to  her  in  her  be- 
reavement on  the  death  of  her  husband. 

Appeal  from  District  Court,  Dawson  Coun- 
ty;  W.  R.  Spencer,  Judge. 

Action  by  Mrs.  R.  L.  Johnson  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Veale  &  Lumpkin,  of  Amarlllo,  for  appel- 
lant. 

McGulre  &  Warren,  of  Lamesa,  for  appel- 
lee. 


HARPER,  O.  J.  This'  Is  an  appeal  by  the 
Western  Union  Telegraph  Company  from  a 
Judgment  for  $1,000  in  favor  of  Mrs.  R.  L. 
Johnson,  as  damages  for  the  alleged  failure 
to  deliver  a  message  within  a  reasonable 
time. 

The  first  and  second  assignment  is  that  the 
court  erred  in  not  sustaining  defendant's 
general  demurrer  and  special  exceptions  to 
plaintiff's  first  amended  petition,  because: 


dft=»For  other  cases  see.  tame  topic  and  KEY-DUMBER  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


782 


218  SOUTHWESTERN  REPORTER 


(lex. 


First  It  Is  not  shown  nor  alleged  that  at 
the  time  defendant  accepted  the  message  for 
transmission  and  delivery  It  had  notice  that 
plaintiff  would  suffer  any  mental  anguish  in 
case  the  message  was  not  promptly  trans- 
mitted. 

Second.  Because  the  telegram  was  not 
sufficient  to  put  the  agent  of  the  company  on 
notice  that  it  was  a  summons  to  her  son  to 
attend  his  mother  in  distress,  nor  is  it  shown 
in  said  petition  that  any  other  notice  was 
given  at  the  time  the  message  was  delivered 
to  It  for  transmission. 

The  petition  sets  out  the  following  tele- 
grams: 

"Kosse,  Texas,  May  12,  1918. 
"Rev.  J.  W.  Smith,  La  Mesa,  Texas.     Mr. 
Johnson  not  expected  to  live  come  at  once. 

"Mother." 

"La  Mesa,  Texas.    May  13,  1918. 
"Mrs.   R.   L.   Johnson,  Kosse,  Texas.     Will 
leave  Big  Springs  at  5:36  p.  m.  for  Kosse. 
"Rev.  J.  W.  Smith." 


And  It  is  alleged: 

"That  she  gave  said  first  message  to  on* 
Mills,  to  be  delivered  to  the  defendant.  That 
said  Mills  upon  the  morning  of  May  12th,  de- 
livered Boid  message  to  the  agent  of  defendant 
at  Kosse,  Tex.  *  *  *  and  at  said  time  ad- 
vised said  agent  that  said  R.  I*  Johnson  was 
very  ill  and  not  expected  to  live.  That  Rev. 
J.  W.  Smith  was  the  son  of  plaintiff  and  the 
stepson  of  her  said  husband.  That  she  desired 
bis  presence  at  once,  as  said  message  also  no- 
tified him,  and  that  she  would  expect  him  to 
answer  said  message  by  telegram  over  defend- 
ant's line  upon  receipt  thereof," 


[1]  These  allegations  are  sufficient  to  admit 
the  proof  over  both  the  general  and  special 
exceptions.  Western  Union  v.  Hidalgo,  99  S. 
W.  426. 

[2]  The  third,  fourth,  and  fifth  urge  that 
the  telegram  quoted  was  not  sufficient  of  it- 
self to  Inform  the  defendant  company  that 
plaintiff  would  suffer  mental  anguish  for  the 
want  of  the  consoling  presence  of  her  son  in 
case  of  failure  to  promptly  deliver  the  mes- 
sage, and  that  there  is  no  other  evidence  that 
the  company  had  notice.  The  message  quoted 
shows  upon  Its  face  that  it  was  a  death  mes- 
sage from  mother  to  son,  and  should  be  held 
to  be  sufficient -notice  of  Itself,  but  the  evi- 
dence shows  that  the  agent  of  the  company 
who  received  the  message  had  been  a  close 
neighbor  of  the  plaintiff  and  her  husband 
for  18  months,  and  well  acquainted.  The  first 
message  delivered  to  him,  written  by  plain- 
tiff, reads: 

"Come  at  once,  death  message,  Mother." 


The  agent  changed  the  wording  to: 

"Mr.  Johnson  not  expected  to  live,  come  at 
once,  Mother" 

— and  wrote  underneath : 

"Message  as  sent  to  office  reworded  as  per 
the  suggestion  and  approval  of  Mr.  Mills. 
Phone  reply  O.  A.  Mills." 

Taken  together,  they  constitute  notice  that 
the  message  was  sent  for  the  benefit  of  the 
plaintiff,  and  that  she  would  likely  suffer  men- 
tal anguish  if  because  of  the  negligence  of 
the  company  it  should  not  be  delivered 
promptly,  and  therefore  deprive  her  of  the 
presence  of  her  son.  Western  Union  Tele- 
graph Co.  v.  Barrett,  207  S.  W.  976 ;  Horn  v. 
Western  Union  Telegraph  Co.,  194  S.  W.  386. 

[3]  The  sixth  is  that  the  evidence  does  not 
show  that  defendant  received  any  valuable 
consideration  for  transmitting  the  message. 
The  Supreme  Court,  In  Telegraph  Co.  v.  Snod- 
grass,  94  Tex.  284,  69  S.  W.  308,  86  Am.  St 
Rep.  851,  has  held  that  It  Is  not  necessary. 

{4]  The  seventh  Is  that  the  court  erred  in 
overruling  the  following  exception  to  the  peti- 
tion: The  allegation  that  plaintiff's  son 
would  have  gone  to  Kosse  by  the  usual  route 
of  travel,  etc.,  Is  Insufficient  because  It  fails 
to  state  over  what  lines  of  transportation  or 
what  facilities  or  agencies  he  would  nave 
availed  himself  of  In  reaching  the  town  of 


And  the  eighth  is  that  it  was  error  to  per- 
mit J.  W.  Smith  to  testify  to  the  route  he 
took  in  reaching  Kosse  because  the  petition 
failed  to  allege  the  route.  The  allegations 
are: 

"That  if  the  message  had  been  delivered  by 
2:08  p.  m.  May  12th,  *  *  *  he  could  and 
would  have  immediately  started  for  Kosse  to 
be  with  plaintiff,  and  by  the  customary  routes 
of  travel  from  La  Mesa  to  Kosse,  to  wit,  from 
La  Mesa  to  Big  Springs,  Tex.,  by  automobile 
route,  same  being  the  regular  used  and  travel- 
ed passenger  route,  and  from  Big  Springs  to 
Kosse,  Tex.,  via  railway  travel.  •  •  •  "  Tel- 
egraph Co.  v.  Morrow,  208  S.  W.  689. 

The  evidence  Is  that  he  started  on  the  13th, 
and,  by  traveling  over  the  route  named  to 
Big  Springs,  thence  by  railway  to  Ft.  Worth, 
and  then  to  Kosse,  made  such  time  as  shows 
would  have  put  him  there  in  time  If  the  tel- 
egram had  reached  him  so  be  could  have 
started  on  the  12th.  We  are  of  the  opinion 
that  the  pleading  and  proof  are  sufficient 
Western  Union  Telegraph  Co.  v.  Rowe,  44 
Tex.  Civ.  App.  84,  98  S.  W.  228. 

[t]  In  answer  to  the  ninth,  we  do  not  feel 
inclined  to  hold  the  Verdict  excessive  under 
the  facts  of  this  case. 

Affirmed. 
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Spell,  Boggess,  Naman  &  Penland,  of  Waco, 
and  C  C.  Huff  and  A.  H.  McKnight,  both  of 
Dallas,  for  appellant  , 

Williams  ft  Williams,  of  Waco,  for  appel- 
lee. 


1.  Raixboads    «J=>400(14)  —  Submission    of 

DISCOVERED  PERIL  WOT  WARRANTED  BT  EVI- 
DENCE. 

In  a  suit  for  the  death  of  a  pedestrian 
struck  by  an  engine  in  defendant's  railroad 
yards,  held,  on  the  evidence,  that  court  erred 
in  submitting  question  of  discovered  peril. 

2.  Neoijoence  <8=>83— Doctrine  of  "DISCOV- 
ERED  PERU."    DEFINED. 

For  a  recovery  to  be  bad  under  the  doctrine 
of  discovered  peril  it  must  be  made  to  appear 
that  the  injured  party  was  in  a  position  of  im- 
minent danger,  and  that  defendant,  or  those 
acting  for  him,  discovered  the  dangerous  situa- 
tion of  the  injured  party  in  time  to  have  avert- 
ed the  injury  by  the  exercise  of  proper  care. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Discovered  Peril.] 

8.  Railroads     «=»400(10)  —  Contributoby 
negligence   of  pedestrian   in   railroad 
yards  question  fob  jury. 
In  a  suit  for  the  death  of  a  pedestrian 
struck   by  an   engine   in  defendant's   railroad 
yards,  held,  that  question  of  contributory  negli- 
gence was  for  the  jury. 

4.  Appeal  and  ebbob  <s=»03O(4)— Whebe  gen- 
eral verdict  is  rendered  case  will  be 
reversed   fob  erroneous   submission   of 
question  of  discovered  peril. 
Where   there    was   a   general   verdict   for 
plaintiffs,  and  it  is  impossible  for  the  court  on 
appeal  to  know,  or  for  appellant  to  show,  that 
the  verdict  was  not  based  on  the  theory  of  dis- 
covered peril  erroneously  submitted,  the  judg- 
ment will  be  reversed. 

• 
On  Motion  for  Rehearing. 

6.  Appeal  and  error  «=»882(14)— Request- 
ing INSTRUCTION  ON  DISCOVERED  PERIL  DOES 
NOT  ESTOP  APPELLANT  FROM  CLAIMING  THAT 
QUESTION  SHOULD  NOT  HAVE  BEEN  SUBMIT- 
TED. 

That  appellant  requested  instructions  relat- 
ing; to  question  of  discovered  peril  would  not 
estop  him  from  claiming  that  the  question 
should  not  have  been  submitted;  appellant,  who 
objected  to  submission  of  question,  seeking  by 
the  requests  merely  to  have  views  of  his  coun- 
sel presented,  should  the  question  be  submitted. 

Appeal  from  District  Court,  McLennan 
County ;  H.  M.  Rlchey,  Judge. 

Suit  by  Mrs.  Ethel  M.  Gooch,  for  herself 
and  as  next  friend  for  two  minor  children, 
against  C  E.  Schaff,  receiver  of  the  Missouri, 
Kansas  ft  Texas  Railway  Company  of  Texas. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 


KEY,  G.  J.  Mrs.  Ethel  M.  Gooch  brought 
this  suit  for  herself  and  as  next  friend  for 
two  minor  children  to  recover  damages  for 
the  alleged  negligent  killing  of  Ben  F.  Gooch ; 
and  a  trial  thereof  resulted  In  a  judgment 
against  the  defendant,  as  receiver  of  the 
Missouri,  Kansas  ft  Texas  Railway  Company, 
for  $20,000,  |5,000  of  which  was  apportioned 
to  Mrs.  Gooch  and  $7,600  to  each  of  the  minor 
children.  There  was  a  jury  trial,  and  the 
case  was  submitted  to  the  jury  by  a  general 
charge,  which  required  as  a  predicate  for  a 
verdict  for  the  plaintiffs  that  the  jury  should 
find  that  one  or  both,  the  engineer  Ballard  or 
the  brakeman  Cantrell,  were  guilty  of  negli- 
gence which  was  the  proximate  cause  of  the 
death  of  Gooch,  and  that  the  latter  was  not 
guilty  of  contributory  negligence;  or  that 
the  brakeman  Cantrell  discovered  Gooch  In  a 
position  of  peril  in  time,  by  the  exercise 
of  due  care  and  diligence,  to  have  taken 
steps  which  would  have  avoided  the  death 
of  Gooch,  in  which  event  contributory  negli- 
gence on  the  part  of  Gooch  would  not  prevent 

a  recovery. 

[1]  Appellant  has  assigned  error  upon,  and 
in  his  brief  urges  numerous  objections  to, 
the  charge  of  the  learned  trial  court,  all  of 
which  are  regarded  as  untenable,  except  the 
second  assignment  of  error,  which  is  predi- 
cated upon  a  timely  objection  to  the  court's 
charge  submitting  to  the  jury  the  question 
of  discovered  peril.  After  repeated  and  care- 
ful consideration  of  all  the  testimony  relat- 
ing to  that  Issue,  we  feel  compelled  to  sustain 
appellant's  contention  that  the  proof  failed 
to  show  that  Cantrell  saw  the  deceased  upon 
the  track  and  discovered  his  perilous  situa- 
tion in  time  to  have  prevented  his  death.  In 
considering  this  question  we  give  appellees 
the  benefit  of  the  following  statement,  copied 
from  their  brief: 

'  "Deceased,  Ben  F.  Gooch,  was  killed  in  ap- 
pellant's railroad  yards  by  an  engine  which  was 
backing  down  on  what  is  known  as  the  Texas 
Central  main  line,  which  runs  through  the  mid- 
dle of  said  yards.  The  railroad  yards  had  been 
graded  down  below  the  surface  from  5  to  15 
feet,  and  were  practically  covered  with  many 
tracks  and  switches.  The  ground  was  practi- 
cally level  and  smooth,  being  covered  with  cin- 
ders and  gravel,  and  running  through  the  mid- 
dle of  said  yard  from  southwest  to  northeast 
were  two  main  parallel  tracks  about  15  feet 
apart;  one,  the  west  track,  known  as  the  north 
lead.  There  were  some  16  switches  leading 
off  from  said  north  lead  in  a  southwest  direc- 
tion. The  other  main  parallel  line  was  known 
as  the  Texas  Central  main  line;  there  were 
eight  switches  leading  off  from  said  Texas  Cen- 
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tral  main  line  in  a  southeast  direction;  these 
switches  were  known  as  rip  track  switches. 

"Between  the  two  main  lines  above  mention- 
ed were  situated  the  switch  stands,  which  con- 
trolled the  switches  to  the  different  yards. 
Those  controlling  switches  on  one  side  from 
the  north  lead  were  known  as  the  yard  switch- 
es, and  those  controlling  the  switches  that  led 
off  from  the  Texas  Central  main  line  were 
known  as  the  rip  track  switches.  The  rip 
track  switch  stands  were  located  near  the  west 
rail  of  the  Texas  Central  main  line,  and  the 
yard  switch  stands  were  established  near  the 
east  rail  of  the  north  lead;  both  of  said  switch 
tracks  in  the  space  about  15  feet  wide  between 
the  two  main  lines  that  ran  through  the  cen- 
tral part  of  the  yards;  said  space  between  the 
two  main  lines  being  level  and  practically 
smooth  and  straight;  no  obstacle  of  any  kind 
being  in  it  from  one  end  of  the  yard  to  the 
other,  except  the  switch  stands  referred  to. 
The  yards  were  so  constructed  that  a  person 
could  stand  at  any  part  of  the  yard  when  clear 
of  cars  and  see  all  over  the  entire  yard  from 
one  end  to  the  other  and  from  one  side  to  the 
other;  the  same  having  a  very  slight  grade 
sloping  from  the  northeast  to  the  southwest. 

'There  was  on  the  west  side  of  the  yards  a 
wooden  stairway  with  handrails  on  the  same, 
running  from  the  level  of  the  yard  up  the 
embankment  to  the  level  of  the  surrounding 
country.-  From  the  top  of  said  stairway  in 
a  westerly  direction  was  a  cinder  path  built 
by  the  company  to  a  little  jitney  house  about 
300  feet  away,  built  by  the  company  for  the 
accommodation  and  use  of  its  employes,  where 
they  could  go  to  take  a  jitney  service  car  from 
the  yards  to  their  residences,  some  of  which 
were  in  the  city  of  Waco,  2  miles  away.  On 
the  day  the  deceased  was  killed,  and  shortly 
prior  thereto,  he  telephoned  to  an  employe  in 
the  yard*  whom  he  knew,  and  advised  him  that 
he  was  coming  put  with  his  father-in-law,  Hon. 
S.  P.  Mills,  to  electioneer  with  the  employes 
of  the  company  in  the  yards;  his  said  father- 
in-law  being  a  candidate  for  one  of  the  com- 
missioners of  the  city  of  Waco.  A  few  min- 
utes before  his  death  he,  in  company  with 
his  father-in-law,  arrived  at  the  jitney  house, 
alighted,  and  started  down  the  cinder  path  to- 
wards- the  stairway  which  led  down  into  the 
yards.  Just  opposite  this  stairway  on  the  oth- 
er side  ef  the  yard  was  located  a  big  work- 
shop', and  a  little  south  of  that  was  a  round- 
house, and  other  improvements  for  handling 
engines,  etc.  Deceased  was  not  seen  from  the' 
time  he  started  down  the  cinder  path  until 
he  had  gotten  out  in  the  yards,  at  which  time 
a  long  freight  train,  being  then  pulled  by  en- 
gine 835,  pulled  in  on  switch  track  13,  coming 
in  from  the  southwest  end  of  the  yard,  going 
northeast;  the  different  ends  of  these  yards 
being  known  as  the  north  and  south  ends. 
Said  engine  pulled  up  in  a  short  distance  of  the 
north  lead  and  stopped  and  was  disconnected 
from  said  train;  pulled  out  onto  tile  north 
lead  and  went  on  north  to  cross  over  to  the 
north  end  of  the  yard;  pulled  out  across  the 
crossover  to  the  Texas  Central  main  line, 
switches  being  thrown  at  all  these  points;  and 
then  backed  down  the  Texas  Central  main  line 
on  its  way  to  the  roundhouse.  The  deceased, 
with  his  father-in-law,  was  on  bis  way  over  to 
the  car  sheds  and  workshops,  and  the  string 


of  box  cars  just  pulled  in  prevented  them  from 
going  straight  across.     They  were,  seen  to  be 
on  the  west  side  of  said  train  which  had  just 
pulled  in  by  the  fireman  and  others  in  charge 
of  said  train.     They  were  next   seen   coming 
around  the  end  of  said  train  after  the  engine 
had  been  cut  loose  therefrom,  and  had  gone  on 
up  towards  the  north  end  of  the  yard.     They 
were  next  seen  approaching  the  space  between 
the  north  lead  and   the   Texas   Central   main 
line.     At  the  time  that  they  crossed  over  the 
north  lead  there  was  a  switch  engine  pulling 
out  of  switch  track  9,  which  was  south  from 
them,  coming  north  on  the  north  lead.     They 
crossed  over  in  front  of  this  engine  somewhere 
between  150  and  400  feet  north  of  it;   witness- 
es differing  as  to  how  far  they  were  from  the 
switch  engine  when  they  crossed  the  track  into 
the  space  between  the  two  main  lines.     They 
were  next  seen  by  the  crew  on  the  switch  en- 
gine as  the  switch  engine  passed  them  while 
they  were  walking  down  between  the  two  main 
lines  over  close  to  the  west  rail  of  the  Texas 
Central  main  line,  upon  which  they  were  aft- 
erwards killed.     They  were  seen  in  this  space 
by  the  crew  of  the  switch  engine  as  they  pass- 
ed each  other.    They  were  next  seen  by  Switch- 
man   Murray    Nance*    who    was    setting    the 
switches  ahead  of  the  switch  engine,  going  on 
down   in   a   diagonal   way   across    the    15-foot 
space,  apparently  starting  to  the  sheds,  which 
were  southeast  of  them  and  in  a  diagonal  direc- 
tion across  the  yard.    They  were  run  over  and 
killed  at  a  point  about  15  feet  north  of  the 
rip  track  switch  No.  8,  which  is  just  a  little 
north  of  the  north  lead  switch  stand  No.  9. 
Mills'  body  was  left  lying  a  little  north  of  rip 
switch  stand  8,  and  Gooch's  body  was  21  steps 
south    from    that   point;     the    engine    having 
dragged  Gooch  further  than  it  did  Mills.     The 
evidence   is   conflicting   as  to  the   exact   point 
where  the  deceased  was  when  he  was  hit.    Most 
of  the  witnesses  place  it  just  opposite  switch 
stand  10  on  the  north  main  lead ;    others  place 
it-north  of  that  point;   but  none  south  of  that 
point. 

"The  switch  engine  on  the  north  main  lead 
stopped  upon  the  happening  of  the  accident, 
and  the  engine  was  9  car  lengths  north  of 
Mills'  body.  There  is  some  conflict  in  the  tes- 
timony as  to  how  far  engine  835  (that  killed 
Gooch)  ran  after  hitting  him,  but  it  is  practi- 
cally uncontradicted  that  the  pilot  of  the  en- 
gine was  about  even  with  the  north  end  of  the 
car  shed,  which  was  about  opposite  switch 
stand  8  on  the  north  main  lead. 

"The  evidence  shows  conclusively,  by  all  the 
witnesses,  that  it  was  a  dear  day,  with  consid- 
erable wind  from  the  southeast;  that  there 
was  absolutely  nothing  to  obstruct  the  vision 
of  any  of  the  operators  of  the  engine  S35  or 
prevent  them  from  seeing  Mills  and  Gooch  from 
one  end  of  the  yard  to  the  other,  nor  was  there 
any  obstruction  to  prevent  Mills  and  Gooch 
from  seeing  the  engine  in  the  north  end  of  the 
yard  and  all  the  way  down  until  they  were 
run  over,  had  they  been  looking  after  the  en- 
gine had  gone  across  from  the  west  to  the 
east  side  of  the  yards.  There  was  proof  that 
they  were  walking  along  by  the  side  of  the 
switch  engine  and  the  train  that  it  was  pulling 
out  on  the  north  main  lead  near  the  west  ride 
of  the  Texas  Central  main  line.  Cantrell,  the 
brakeman,  was  standing  in  the  stirrup  on  the 
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kind  end  of  engine  885  in  the  proper  place; 
he  testified  that  he  was  looking  directly  down 
the  track  from  the  time  he  got  on  at  the  cross- 
over until  the  men  were  run  over;  that  he 
iad  good  eyes  and  good  ears;  and  that  there 
was  nothing  to  prevent  him  from  seeing  these 
men.  The  engineer  on  the  switch  engine  tes- 
tified that  there  was  nothing  to  prevent  him  or 
any  one  else  from  seeing  the  men  in  the  space 
along  by  the  side  of  the  track.  The  fireman 
on  the  road  engine  835  testified  that  there 
was  nothing  to  prevent  him  from  Beeing  these 
parties  walking  along  by  or  on  the  track,  bat 
that  he  was  attending  to  other  duties  until  just 
at  the  time  of  the  accident.  Other  witnesses 
testified  that  he  was  hanging  ont  of  his  cab 
window  on  the  same  side  that  Gooch  and  Hills 
were  on  at  the  time  they  left  the  crossover 
going  south  on  the  Texas  Central  main  line; 
that  be  passed  the  switchman  who  was  set- 
ting up  the  switch  ahead  of  the  switch  engine, 
and  he  was  in  that  position  looking  south  down 
the  track  toward  Gooch  and  Mills;  the  crew  in 
charge  of  the  switch  engine  testified  that  he 
was  in  that  position  when  the  two  engines 
passed  and  that  they  spoke. 

"Engineer  Heise,  in  charge  of  the  road  en- 
gine, testified  that  there  was  nothing  to  pre- 
vent Cantrell  or  him  from  seeing  the  parties 
down  by  the  track  until  they  got  so  close  that 
his  tender  and  engine  cab  would  obstruct  his 
view,  as  he  was  on  the  opposite  side  of  the  en- 
gine from  the  path  that  Gooch  and  Mills  were 
walking  in. 

-  "Cantrell,  the  switchman,  testified  that  he  did 
not  see  Gooch  until  he  was  within  6  or  7  feet 
of  the  back  end  of  the  tender  in  the  middle  of 
the  track. 

"L.  E.  Jeans,  a  brakeman  on  the  switch  train, 
testified  thnt  the  road  was  absolutely  clear, 
and  there  was  nothing  to  prevent  Cantrell  or 
the  fireman  in  charge  of  835  from  seeing  Gooch 
and  Mills.  Numerous  witnesses  testified  that 
the  track  along  where  Gooch  and  Mills  were 
killed  was  commonly  used  as  a  crossing  place 
by  the  public,  and  that  employees  of  the  com- 
pany were  in  and  over  all  parts  of  the  yard  at 
all  times,  and  that  school  children  passed 
backward  and  forward  between  the  tracks, 
there  being  practically  no  testimony  to  the  con- 
trary; and  the  only  conflict  in  the  testimony 
as  to  this  point  is  the  extent  of  the  use  of  the 
track  at  that  place  by  the  public  and  people 
generally  and  the  employe's  of  the  company  at 
that  time." 

Cantrell,  the  brakeman,  testified  that  as 
soon  as  he  discovered  the  deceased  and  his 
companion  on  the  track  In  front  of  the  mov- 
ing engine  he  gave  the  stop  signal  to  the 
engineer;  and  the  latter  testified  that  upon 
receiving  that  signal  he  used  all  the  means 
at  bis  command  to  stop  the  train,  but  failed 
to  do  so  in  time  to  prevent  the  engine  from 
running  over  and  killing  Gooch  and  his  com- 
panion. No  witness  testified  to  seeing  Gooch. 
and  Mills  upon  the  track  In  front  of  the  mov- 
ing engine  except  the  brakeman  Cantrell,  who 
testified  as  follows: 

"After  I  got  my  engine  on  the  main  line  of 
the  Texas  Central  I  rode  the  rear  end  of  the 
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tank  and  was  looking  down  the  Texas  Central 
main  line  track.  There  was  no  train  there 
to  obstruct  my  view  and  there  was  no  cars 
there.  It  was  a  plain  open  view  there.  I 
could  not  see  the  roundhouse.  There  was  a 
track  leading  off  of  that  track.  The  weather 
was  fair. 

"The  first  time  I  saw  Mr.  Mills  and  Mr. 
Gooch  was  when  they  got  on  the  track;  walk- 
ed on  the  track.  They  did  not  walk  down  the 
track.  They  did  walk  a  little  bit  angling. 
They  came  on  the  track  angling  like  they  were 
going  across.  They  looked  like  they  were  go- 
ing over  to  the  car  sheds.  At  that  time  I  was 
riding  on  the  rear  end  of  the  tank  of  the  en- 
gine. The  switch  engine  had  passed  me,  but 
I  do  not  remember  how  far  it  had  gone.  They 
came  to  this  track  somewhere  about  No.  10 
switch  stand,  and  they  were  angling  down 
across  the  track.  I  was  looking  right  down  the 
track. 

"The  number  of  my  engine  was  835.  I  do  not 
know  exactly  how  long  those  engines  are.  I 
do  not  know  how  much  one  will  weigh.  It  was 
my  duty  to  ride  back  there  and  do  whatever 
was  necessary  to  do.  If  there  was  anybody  on 
the  track  I  was  supposed  to  look  out  for  them. 
I  was  supposed  to  look  out  for  people  on  the 
track  and  open  and  thrdw  switches.  They 
were  about  middle  way  of  the  track  when  I 
first  saw  them  in  the  main  line  of  the  Texas 
Central  and  about  middle  ways  of  the  track. 
As  to  whether  or  not  I  gave  any  signal  from 
the  time  we  got  on  the  main  line  of  the  Texas 
Central  until  after  we  ran  over  these  men,  I 
gave  a  signal  just  when  I  first  saw  them  on  the 
track  to  the  engineer.  I  gave  the  signal  just 
as  I  jumped  down  on  the  ground  and  holloed. 
I  gave  the  stop  signal  and  jumpted  off.  I  did 
not  give  any  other  signal,  just  the  stop  signal. 
I  did  not  look  to  see  the  engineer,  bat  I  guess 
I  could  have  if  I  had  looked.  There  was 
nothing  to  prevent  the  engineer  from  Beeing 
me.  I  testified  that  the  switch  engine  had 
passed  me  and  was  working  steam  and  was 
pulling  out  a  string  of  cars.  They  were  on 
that  lead  track  which  is  parallel  with  the  Tex- 
as Central  main  line,  and  no  other  person  could 
cross  that  track  on  account  of  those  cars  being 
pulled  oat  by  the  switch  engine. 

"When  I  first  saw  these  men  they  were  going 
across  the  track  towards  the  shed,  but  I  do 
not  know  where  they  were  going.  They  were 
headed  that  way  towards  the  car  sheds.  They 
were  not  going  at  right  angles,  just  kind  of 
angling.  They  had  their  backs  towards  the  en- 
gine and  were  angling  across  the  track. 

"There  was  nothing  there  to  prevent  me 
from  seeing  them ;  that  is,  there  was  no  ob- 
struction there.  Possibly  I  would  have  Been 
them.  There  was  nothing  there  but  two  rails, 
some  ties,  and  a  string  of  can  as  a  back- 
ground. That  was  the  background.  There  was 
nothing  in  the  way  to  prevent  me  seeing  them 
if  they  had  been  walking  along  by  the  track. 
If  I  had  looked,  I  do  not  know  about  seeing 
them.  I  was  looking  down  the  track.  I  was 
looking  south  and  they  were  south  of  me.  1 
guess  my  eyes  traveled  over  that  portion  of 
the  track  where  they  got  on  just  before  the 
accident.  I  was  on  the  fireman's  side  of  the 
track  backing  up.  .1  was  on  the  engineer's  side, 
hanging  on  the  side  of  the  tank.  On  the  fire- 
man's side  of  that  main  lead  there  was  a  string 
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of  box  cars  being  pulled  out  by  the  switch  en- 
gine. 

"We  hit  them  close  to  No.  10  switch;  I  be- 
lieve it  was  a  little  bit  south.  That  would  be 
in  the  direction  in  which  we  were  going.  There 
was  a  string  of  cars  on  that  main  lead  right 
by  the  side  of  the  engine  after  we  stopped.  At 
the  time  we  hit  them  I  believe  they  were  mov- 
ing a  string  of  cars  along  there,  and  they  were 
rattling  and  making  lots  of  noise. 

"My  whole  attention  was  centered  right  down 
that  track  just  previous  to  the  accident,  and 
had  been  from  the  time  I  had  started  backing 
down,  and  I  was  looking  right  down  the  track. 

"I  did  not  see  these  men  cross  over  in  front 
of  the  engine,  nor  I  did  not  see  any  one  else 
cross  over  in  front  of  the  engine.  After  I  hop- 
ped off  that  engine  I  told  the  engineer  that  we 
had  run  over  two  men  and  started  back  to 
see  what  we  could  do  for  them.  I  hopped  off 
before  we  bit  them.  1  started  and  run  up 
there.  By  that  time  some  car  men  and  several 
others  were  there. 

"After  the  engine  hit  them  it  ran  on  two  or 
three  car  lengths  after  I  gave  the  signal.  I 
was  keeping  a  lookout  down  the  track  and  the 
way  I  was  going.  I  did  not  turn  my  head  look- 
ing in  any  other  way  or  at  any  other  person 
from  the  time  I.  started  my  engine  back  toward 
the  roundhouse.  The  fireman  was  on  the  en- 
gine, and  the  engineer  was  on  the  engine,  and 
I  was  on  the  side  of  the  tender  on  the  en- 
gineer's side.  I  could  see  the  engineer  when 
I  was  looking  in  his  direction.  I  could  not  see 
the  fireman.  I  knew  that  the  brakes  had  been 
applied  in  emergency  before  they  were  struck. 
I  could  hear  the  engineer  applying  his  brakes 
in  emergency  and  saw  him. 

"I  stated  that  the  engine  was  going  7  or  12 
miles.  That  is  purely  my  opinion.  I  do  not 
undertake  to  say  that  it  was  going  over  7  or 
12.  It  might  have  been  going  less  than  7,  and 
it  might  have  been  going  more  than  12  miles 
an  hour.  I  have  no  way  that  I  could  tell  the 
exact  speed  my  engine  traveled.  It  is  just 
purely  a  matter  of  opinion. 

"I  was  looking  right  down  the  track  with  all 
the  eyes  I  had,  looking  in  the  direction  my  en- 
gine was  moving.  After  I  got  on  the  Texas 
Central  main  line  and  had  started  hack  this 
Texas  Central  main  line  was  clear  down  to  the 
track  that  leads  off  to  the  roundhouse. 

"I  don't  know  exactly  how  far  this  switch 
engine  had  passed  me  when  this  accident  hap- 
pened. I  would  estimate  it  at  about  two  car 
lengths;  something  about  that;  but  would  not 
be  positive.  I  did  not  say  that  that  switch  en- 
gine had  gone  about  two  car  lengths  from  the 
back  end  of  my  engine  before  I  jumped  off. 
I  mean  what  I  said.  By  two  car  lengths  that  is 
where  it  has  passed  after  we  had  stopped. 
They  had  gotten  that  far  by.  I  mean  that 
the  switch  engine  had  not  gotten  but  two  car 
lengths  after  my  engine  stopped  at  stand  No. 
10.  Switch  stand  No.  8  is  about  even  with  the 
car  sheds.  My  engine  stopped  about  switch 
stand  No.  8  after  it  ran  over  the  two  men. 

"I  saw  the  switch  engine  before  '  I  hit  the 
men  on  track  No.  9.  The  first  time  I  noticed 
it,  it  was  pulling  out  track  No.  9.  I  could  see 
it  from  the  time  I  got  on  the  main  line.  When 
I  got  out  on  the  Texas  Central  I  first  say  it 
on  No.  9  on  the  main  lead.  It  was  coming 
towards  me,  and  we  passed  about  switch  stand 


No.  10,  and  we  struck  these  parties  at  about 
No.  10. 

"The  first  time  that  I  saw  the  men  that  I 
afterwards  learned  were  Mr.  Mills  and  Mr. 
Gooch  after  I  got  into  the  yards  was  just 
about  somewhere  between  5  and  7  feet  before 
we  struck  them.  When  I  first  saw  them  they 
were  inside  of  the  rails  somewhere  near  the 
middle  of  the  track  of  the  TexaB  Central  main 
line.  When  I  first  noticed  them  they  were 
kind  of  angling  across  the  track,  and  they  were 
•  little  closer  to  the  west  side  than  they  were 
to  the  center  of  the  track.  I  did  not  see  them 
as  they  stepped  up  on  the  track.  They  were 
already  inside  the  rails  when  I.  first  noticed 
them.  There  was  something  to  prevent  me 
from  seeing  them  step  up  on  the  track— the 
tank  of  the  engine  would  be  in  the  way.  I 
was  riding  on  the  side  of  the  tender,  the  east 
side,  engineer's  side,  standing  on  the  steps  of 
the  tender,  located  on  the  side  of  the  tender 
near  the  end,  and  as  the  engine  was  moving 
down  the  track  south  I  was  looking  south  in 
the  same  direction. 

"I  do  not  know  where  Mr.  Mills  and  Mr. 
Gooch  were  walking  immediately  before  I  saw 
them  about  7  feet  ahead  of  the  tender  of  the 
engine.  I  do  not  know  exactly  what  rate  of 
speed  our  engine  was  going  when  I  first  saw 
them,  but  I  judge  we  were  going  anywhere  from 
between  7  and  10  or  12  miles  an  hour.  I  do  not 
know  about  the  speed.  That  would  be  just  my 
guess  or  opinion  about  it  When  I  saw  them 
on  the  track  I  holloed  and  gave  the  stop  sig- 
nal; holloed  very  loud  and  gave  the  signal  to 
stop  as  I  jumped  off.  The  way  the  violent  stop 
signal  is  made,  as  I  made  it  then,  is  in  this 
way  (indicating),  and  the  engineer  got  that  sig- 
nal and  set  the  air  into  emergency  at  once.  I 
could  hear  it.  After  I  heard  the  air  go  into 
emergency  the  engine  and  tender  ran  some- 
where between  two  and  three  car  lengths.  The 
ordinary  car  length  is  89  feet. 

."When  I  leaped  from  the  engine  and  holloed 
and  gave  that  violent  stop  signal  Mr.  Mills  and 
Mr.  Gooch  did  not  do  anything.  After  that  I 
did  not  observe  anything.  I  did  not  look  at 
them  because  I  knew  it  was  impossible  to  stop 
before  running  over  them. 

"After  we  got  on  the  Texas  Central  main  line 
I  got  on  the  east  side  of  the  corner  of  that  ten- 
der on  that  stirrup,  and  I  stayed  there  until 
just  before  the  accident  happened.  When  I 
got  on  the  tender  then  there  was  nothing  to 
obstruct  my  view  down  the  track.  I  don't 
know  as  I  could  have  seen  these  men  if  they 
were  there  if  I  had  been  looking.  I  was  look- 
ing south  down  the  track  and  I  could  not  see 
them.  I  have  good  eyes.  I  testified  from  what 
I  saw  as  to  the  switch  stands.  The  men  would 
be  bigger  than  the  switch  stands.  I  did  not 
see  them. 

"I  was  standing  with  both  feet  in  the  stirrup 
at  the  time  I  saw  the  men  with  both  hands  on 
the  upright  rod,  and  was  looking  south.  I 
don't  know  whether  if  I  could  see  those  men 
on  the  track  when  7  feet  away.  If  I  would 
turn  around  and  take  hold  I  would  be  looking 
right  across  the  end  of  that  tender.  We  don't 
ride  that  way.  I  had  both  feet  in  the  stirrup 
and  both  hands  on  the  upright  rod  looking 
south. 

"I  said  at  the  time  I  holloed  and  jumped  off 
the  engine  I  was  riding  was  going  from  7  to 
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12  miles  an  hour.  I  holloed  right  when  I  jump- 
ed off  and  made  the  violent  stop  signal  as  I 
went  off.  I  Jumped  off  backwards.  I  did  not 
fall  down.    I  Jumped  kind  of  sideways. 

"I  testified  in  the  other  examination  that  I 
heard  the  air  go  into  the  emergency  before 
we  hit  the  men,  and  I  testify  to  that  now,  and 
the  men  were  5  to  7  feet  of  the  back  end  of 
the  tender.  When  a.  man  jumps  from  a  train 
that  is  running  along  like  that  he  would  prob- 
ably go  8  or  10  steps. 

"These  men  at  the  time  I  saw  them  on  the 
track  seemed  to  be  in  close  conversation,  walk- 
ing kind  of  slow  with  their  heads  kind  of  down 
and  their  backs  kind  of  towards  me.  Now,  as 
to  why,  if  I  did  not  see  them  walking  up  on 
the  track,  how  it  is  that  I  could  tell  they  were 
walking  angling  across  the  track,  I  saw  them 
take  two  or  three  steps  inside  of  the  track.  I 
did  net  see  them  take  any  steps  outside  of  the 
rail.  If  I  saw  them  take  three  steps  that 
would  be  9  feet.  They  were  walking  angling 
across  the  track  on  the  inside  of  the  rail. 
Now,  as  to  whether,  if  I  had  been  looking  when 
I  saw  them  three  steps  back  up  the  track  be- 
fore we  hit  them,  there  would  have  been  noth- 
ing to  keep  me  from  seeing  them  before  that, 
I  did  not  see  them.  No;  there  were  no  cars 
on  the  track.  I  was  looking  down  the  track 
and  coming  down  towards  these  men;  my  eyes 
traveling  over  the  territory  that  they  were 
bound  to  have  been  on.  I  testified  to  that  be- 
fore. I  do  not  say  that  I  was  looking  right 
at  the  men.  I  did  not  see  them.  They  did 
walk  down  the  track  a  little  bit  angling.  They 
came  on  the  track  kind  of  angling;  that  is  cor- 
rect. I  testified  also  before  that  apparently 
they  were  going  over  to  the  car  shed. 

"I  never  did  discover  either  one  of  these 
men  before  I  saw  them  some  5  to  7  feet  in 
front  of  the  tender  of  the  engine.  I  do  not 
know  from  what  direction  they'  came  to  this 
place  between  the  north  lead  and  the  Texas 
Central  main  line. 

"Now,  in  riding  those  stirrups  or  steps  1 
had  my  feet  in  the  step  and  had  my  arm  up 
this  way  (illustrating),  holding  onto  the  rod. 
I  was  then  in  a  position  to  look  down  the  track 
and  also  to  look  back  to  see  the  engineer.  If 
there  was  any  object  or  person  just  even  with 
the  tender's  west  side  or  a  little  south  of  the 
tender  on  which  I  would  be  riding  that  way,  go- 
ing in  the  direction  we  were  going  at  that  time, 
I  could  not  have  seen  it  because  the  tender  was 
in  the  way,  between  me  and  any  object  imme- 
diately across  from  me.  I  don't  know  exactly 
how  far  ahead  of  the  tender  an  object  would 
have  to  be  for  me  to  tee  it  between  the  Texas 
Central  main  line  or  on  the  Texas  Central 
main  line.  I  have  never  had  an  occasion  to 
measure  it;  but  when  I  first  saw  these  men 
they  were  something  like  5  to  7  feet  ahead  of 
the  tender.  *  *  *  I  heard  the  air  go  into 
emergency  on  my  engine  immediately.  I  leaped 
from  my  engine  when  I  discovered  the  men  on 
the  track,  and  we  were  nearest  switch  stand 
No.  10,  I  think.  The  very  moment  I  saw  them 
I  leaped  from  my  place  on  the  tender  to  the 
ground,  giving  the  violent  stop  signal.  When 
I  leaped  from  the  place  I  was  a  little  bit  south 
of  the  point  where  those  men  were  struck.  I 
knew  that  one  bad  been  dragged  down  the 
track.  That  is  in  evidence.  When  I  leaped 
from  my  engine  and  holloed  my  engine  was  in 
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motion,  and  as  I  leaped  and  holloed  it  contin- 
ued in  motion.    Then  when  I  heard  the  air  go 
into  emergency  Mr.  Mills  and  Mr.  Gooch  were  - 
not  within  my  range  of  vision.    I  did  not  see 
them." 

[2]  The  rale  ot  law  Is  well  settled  In  this 
state  that  In  order  for  a  recovery  to  be  had 
under  the  doctrine  of  discovered  peril,  which 
eliminates  the  defense  of  contributory  negli- 
gence, It  must  be  made  to  appear  that  the  In- 
jured party  was  In  a  position  of  imminent 
danger,  and  that  the  defendant,  or  those 
acting  for  him,  discovered  the  dangerous  sit- 
uation of  the  injured  party  in  time  to  have 
averted  the  Injury  by  the  exercise  of  proper 
care.  Texas  &  Pac.  By.  Co.  v.  Breadow,  90 
Tex,  26,  36  S.  W.  410;  Morgan  &  Bros.  v. 
M.,  K.4T.  Ry.  Co.,  108  Tex.  881,  193  S.  W. 
134;  Galveston  Electric  Co.  v.  Swank,  188 
S.  W.  705. 

As  stated  before,  no  witness  other  than 
Cantrell  testified  to  seeing  either  of  the  in- 
jured parties  upon  the  track  In  front  of  the 
moving  engine,  though  several  other  witness- 
es did  testify  to  seeing  them  walking  be- 
tween that  and  another  track ;  the  space  be- 
tween the  two  tracks  being  about  15  feet 
Counsel  for  appellees  urge  the  contention 
that  when  Cantrell  looked  down  the  track 
all  the  time,  as  he  testified  that  he  did,  he 
must  have  seen  Gooch  and  Mills  where  the 
other  witnesses  saw  them;  and  therefore, 
if  the  other  witnesses  referred  to  swore  the 
truth,  Cantrell  swore  falsely  when  he  said 
he  did  not  see  the  injured  parties  sooner 
than  stated  by  him.  But,  If  this  be  granted, 
it  would  merely  prove  that  he  saw  them 
walking  In  the  15-foot  space  between  the 
two  tracks.  That  was  a  place  of  safety, 
and  the  mere  fact  that  they  may  have  been 
walking  there  would  not  have  disclosed  to 
Cantrell  that  they  were  in  imminent  danger. 
It  Is  also  contended  that  other  facts  and 
circumstances  Indicate  that  Mills  and  Gooch 
did  not  attempt  to  cross  the  track  in  ques- 
tion immediately  in  front  of  the  approaching 
engine,  but  that  they  must  have  been  on  the 
track  at  a  greater  distance  from  the  engine 
than  that  stated  by  Cantrell ;  and  therefore, 
as  he  testified  that  he  was  watching  the 
track  all  the  time,  he  must  have  seen  them 
and  recognized  their  perilous  situation. 
This  evidence  Is  too  uncertain,  and  does  not 
establish  the  fact  that  he  could  have  seen 
them  on  the  track  and  realized  that  they 
were  In  a  perilous  situation  at  such  distance 
from  the  engine  as  to  enable  him,  by  the 
means  at  his  command,  to  prevent  the  in- 
Jury.  Upon  that  Issue  the  burden  of  proof 
rested  upon  the  plaintiffs,  and  having  failed 
to  make  such  proof,  the  trial  court  should 
not  have  submitted  that  Issue  to  the  jury. 
'  [3]  It  is  strenuously  Insisted  on  behalf  of 
appellant  that  the  undisputed  testimony 
shows  that  the  deceased  was  guilty  of  con- 
tributory negligence,  as  a  matter  of  law. 
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Acting  upon  that  theory  appellant  requested 
a  special  Instruction  directing  the  jury  to 
•  return  a  verdict  for  him,  and  the  refusal  of 
that  Instruction  is  assigned  as  error.  We  do 
not  care  to  recite  all  the  testimony  bearing 
upon  that  question,  nor  to  enter  upon  an  ex- 
tended discussion  of  it.  It  is  sufficient  to 
say  that  after  a  careful  consideration  of 
all  the  facts  bearing  upon  the  issues  of  negli- 
gence as  charged  against  the  defendant,  and 
contributory  negligence  charged  against  the 
deceased,  we  have  reached  the  conclusion 
that  the  trial  court  pursued  the  proper 
course  when  it  submitted  those  issues  to 
the  jury. 

[*]  Some  other  questions  are  presented  in 
appellant's  brief,  all  of  which  are  decided 
against  him.  Before  concluding  this  opinion 
the  writer  deems  It  proper  to  direct  atten- 
tion to  the  fact  that  if  the  case  had  been 
tried  upon  special  issues  It  may  be  that  this 
court  would  affirm  the  judgment,  notwith- 
standing the  error  concerning  the  question 
of  discovered  peril.  In  other  words,  if  the 
trial  court  bad  submitted  the  case  upon 
special  issues,  and  the  jury  had  made  spec- 
ial findings  to  the  effect,  first,  that  the  de- 
fendant was  guilty  of  negligence,  and,  sec- 
ond, that  the  deceased  was  not  guilty  of 
contributory  negligence,  and  had  made  a 
third  finding  in  favor  of  plaintiffs  on  the  is- 
sue of  discovered  peril,  we  might  hold  that 
the  latter  finding  was  immaterial,  and  af- 
firm the  judgment  because  of  the  other  find- 
ings of  fact.  But  as  the  case  was  tried  in 
the  court  below  and  resulted  in  a  general 
verdict  for  the  plaintiffs,  and  as  it  is  im- 
possible for  us  to  know,  or  for  the  appellant 
to  show,  that  the  verdict  was  not  based  upon 
the  theory  of  discovered  peril,  appellant  is 
entitled  to  have  the  judgment  reversed.  Rail- 
way Oo.  v.  Johnson,  91  Tex.  569,  44  S.  W. 
1067 ;  Railway  Co.  v.  Greenlee,  62  Tex.  849 ; 
Emerson  v.  Mills,  83  Tex.  388,  18  S.  W.  805. 

For  the  error  Indicated,  the  judgment  of 
the  trial  court  Is  reversed,  and  the  cause  re- 
manded for  another  trial. 

Opinion  on  Motion  for  Rehearing. 

Counsel  for  appellees  have  presented  a 
motion  for  rehearing,  accompanied  by  an  able 
printed  argument,  all  of  which  have  been 
carefully  considered  by  this  court.  However, 
we  have  reached  the  conclusion  that  we  made 
the  proper  disposition  of  the  case,  and  that 
the  motion  must  be  overruled.  We  deem  it 
proper,  however,  to  file  an  additional  opin- 
ion relating  to  what  seems  to  be  the  main 
points  relied  upon  by  appellees'  counsel. 

[6]  It  is  urgently  insisted  that  because  ap- 
pellant requested  the  court  to  give  several 
instructions  relating  to  the  question  of  dis- 
covered peril  it  is  estopped  by  what  has  been 
denominated  "invited  error,"  and  should 
not  be  heard  to  complain  because  the  court 
submitted  to  the  jury  the  issue  of  discovered 


peril,  and  instructed  them  that  contributory 
negligence  was  no  defense  against  liability 
predicated  upon  the  law  of  discovered  peril- 
Appellant  requested  the  trial  court  to  give 
six  special  charges,  numbered  1  to  6,  inclu- 
sive.    No.   1  was  a  peremptory  instruction, 
stating  that  the  evidence  was  insufficient  to 
warrant  a  verdict  for  the  plaintiffs,  and  di- 
recting the  jury  to  return  a  verdict  for  the 
defendant    All  of  the  other  charges  request- 
ed by  the  defendant  show  upon  their  faces 
that  they  were  subject  to  the  action  of  the 
court  in    refusing   to   give   the   defendant's 
special  charge  No.  1.     In  other  words,  the 
record  makes  it  clear  that  appellant  did  not 
intend  to  concede  that  there  was  testimony 
sufficient  to  authorize  the  court  to  submit  to 
the  jury  any  theory  upon  which  a   verdict 
against  appellant  could  be  predicated,   and 
that  all  of  the  charges  requested  were  based 
upon  the  theory  that  the  court  did  not  agree 
with  appellant  upon  that  subject,   and  ap- 
pellant,  in    the  event   the  question    of   dis- 
covered peril  should  be  submitted    to   the 
jury,  merely  sought  to  have  the  views  of  its 
counsel  upon  the  law  of  that  question  pre- 
sented to  them.    The  facts  referred  to  do  not 
disclose  invited  error.    Patton  v.  Dallas  Gas 
Co.,  108  Tex.  321,  192  S.  W.  1060. 

We  also  overrule  appellees'  contention  that 
appellant  did  not  in  the  trial  court  object  to 
the  submission  of  the  issue  of  discovered 
peril.  Appellant  filed  written  objections  to 
the  court's  charge,  in  which  the  paragraph 
submitting  that  issue  was  objected  to,  among 
other  reasons;  as  follows: 

"And  because  all  of  the  evidence  in  the  record 
conclusively  shows  that  the  employes  in  charge 
of  said  engine  did  all  that  they  could  do  to 
prevent  the  accident  after  discovering  the  peril. 
Therefore  the  issue  as  to  whether  Brakeman 
Jack  Cantrell  was  negligent  in  failing  to  warn 
deceased,  Ben  F.  Gooch,  is  clearly  not  raised, 
for  the  simple  reason  that  the  said  Jack  Can- 
trell gave  a  warning  immediately  upon  discov- 
ering deceased,  which  fact  is  not  disputed,  and 
cannot  in  the  very  nature  of  things  be  dis- 
puted." 

The  document  referred  to  assigned  other 
reasons  for  objecting  to  that  paragraph  of 
the  court's  charge,  predicated  upon  the  idea 
that  the  evidence  did  not  authorize  the  sub- 
mission of  that  issue.  That,  in  connection 
with  appellant's  request  for  an  Instructed 
verdict,  was  sufficient  to  preserve  appel- 
lant's right  to  present  the  question  In  this 
court 

The  third  ground  of  the  motion,  which  is 
urged  with  much  force  and  confidence,  em- 
bodies the  contention  that  this  court  not 
only  committed  error  when  it  held  that  the 
testimony  did  not  raise"  the  issue  of  dis- 
covered peril,  but  that  in  so  holding  it  in 
effect,  overruled  several  appellate  decisions 
in  this  state.  That  feature  of  the  case  has 
been  carefully  reconsidered,  with  the  result 
that  no  sufficient  reason  has  been  shown  or 
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found  for  changing  the  conclusion  we  reach- 
ed upon  that  subject  at  the  former  hearing. 
In  support  of  their  contention  counsel  hare 
cited  a  number  of  Texas  cases,  three  of 
which.  It  Is  claimed  are  directly  In  point  in 
appellees'  favor. 

The    first  case  Is  I.  ft  G.  N.  B.  B.  Co.  v. 
Ploeger,  93  S.  W.  226,  and  same  volume  (Sup.) 
722.      In  that  case  the  engineer  In  charge  of 
the  engine  that  injured  Ploeger  testified  that 
when   he  first  saw  him  he  was  going  toward 
the  track  and  stooped  over  in  what  the  wit- 
ness   called  a  trot;    that  he  was  about  12 
or  15   feet  from  the  track,  coming  as  though 
tie  was  going  across  the  track ;    and  that  he, 
the    witness,  thought  Ploeger  was  going  to 
try   to  cross  the  track,  and  hardly  had  time 
to  do  It,  and  that  he  applied  the  brake  in  the 
emergency  with  one  hand  and  grabbed  the 
whistle  and  blew  it  with  the  other.    There 
was  other  testimony  which  justified  the  Jury 
in  finding  that  the  engineer  did  not  blow  the 
whistle,  or  give  any  other  signal,  and  doubt- 
less  It  was  upon  that  theory  that  the  jury 
found  for  the  plaintiff.    At  any  rate,  it  was 
quite  clear  from  the  testimony  given  by  the 
engineer  himself  that  he  realized  the  fact 
that  'Ploeger  was  about  to  go  upon  the  track, 
where  he  would  probably  be  injured,  at  a 
time  when  he  was  12  or  16  feet  from  the 
track ;    and  therefore  the  engineer's  knowl- 
edge of  Ploeger's  perilous  situation  brought 
the  case  clearly  within  the  doctrine  of  discov- 
ered peril. 

The  second  case  is  H.  ft  T.  C.  B.  B.  Co.  v. 
Finn,  107  S.  W.  04.  In  that  case  the  plain- 
tiff, Finn,  was  traveling  in  a  space  10  feet 
in  width  between  two  railroad  tracks  In  the 
city  of  Houston.  He  was  not  a  trespasser, 
because  the  space  referred  to  had  been  used 
so  long  by  the  public  that  it  was  known  as 
"Railroad  street";  and  we  quote,  as  follows, 
some,  of  the  facts  disclosed  by  Mr.  Justice 
Hodges,  who  wrote  the  opinion  of  the  court: 

"While  the  appellee  was  walking  along  in  this 
space  between  the  two  tracks,  a  passenger  train 
operated  by  the  employes  of  the  San  Antonio  ft 
Aransas  Pass  Bailroad  Company  was  moving 
westward  from  the  Central  Depot  towards 
Houston  avenue,  meeting  the  appellee.  At  the 
same  time  a  switch  engine  with  two  loaded 
stock  cars  attached  to  its  rear  was  backing 
up  and  approaching  the  appellee  from  his  rear, 
going  in  the  same  direction  that  he  was  trav- 
eling. At  or  about  the  time  the  passenger  train 
and  the  switch  engine  with  the  stock  cars  were 
passing  each  other,  and  at  some  point  between 
Hickory  and  Oak  streets,  the  appellee,  having 
approached  in  close  proximity  to  the  southern 
track  on  which  the  switch  engine  was  pushing 
the  stock  cars,  and  having  his  back  toward  the 
direction  from  which  the  switch  engine  was 
approaching,  was  struck  on  the  shoulder  by 
some  portion  of  the  forward  car  near  its  corner, 
ami  received  the  injuries  for  which  he  sued. 
The  result  of  the  collision  was  that  he  fell 
forward  and  outward  from  the  cars  to  the 
ground  on  his  face,  so  that  no  portion  of  his 
limbs  or  person  was  actually  run  over  by  the 


v.  GOOCH  789 

S.W.) 

cars.  He  had  not  advanced  sufficiently  far  to 
get  on  the  track,  but  was  merely  within  range 
of  that  part  of  the  backing  cars  which  extended 
over  the  rails.    *    ♦    * 

"While  walking  east  between  the  two.  tracks 
he  observed  a  passenger  train  on  his  left  ap- 
proaching him  from  the  opposite  direction, 
coming  from  the  Central  Depot;  and  when  it 
got  near  him  steam  was  being  emitted  from  the 
cylinder  cocks  on  the  sides,  and  in  order  to 
avoid  this  steam  as  the  engine  approached  he 
moved  to  the  right,  that  is,  towards  the  track 
on  the  south  side,  and  about  that  time  became 
unconscious.  He  learned  afterwards  that  he 
had  at  that  instant  been  struck  by  cars  ap- 
proaching him  from  behind  on  the  southern 
track ;  that  the  passenger  train  while  approach- 
ing and  emitting  steam  made  considerable  noise, 
and  this  prevented  him  from  hearing  the  noise 
of  the  cars  that  struck  him.  He  also  stated 
that  after  he  passed  between  the  tracks  at 
about  Hickory  street  he  again  looked  backward 
to  see  if  any  cars  were  coming  in  his  direction, 
and  saw  none.  At  the  point  where  the  acci- 
dent occurred  the  two  tracks  were  parallel  and 
about  10  feet  apart.  He  had  walked  beyond 
Hickory  street  when  the  collision  occurred.  He 
had  walked  all  the  way  down  to  the  point  where 
he  bore  to  the  right  to  avoid  the  steam  in  the 
center  of  the  space  between  the  two  tracks,  and 
did  this  in  order  to  avoid  coming  in  contact  with 
any  moving  train.  At  the  time  he  diverged 
from  this  position  to  go  around  the  steam  com- 
ing from  the  passenger  engine  he  did  not  halt, 
but  kept  moving  on,  and  had  no  idea  that  any 
other  train  was  coming  in  his  rear.  He  heard 
no  one  halloo  or  give  him  any  warning  of  the 
approach  of  a  train,  and  his  hearing  at  that 
time  was  good.  His  recollection  as  to  whether 
he  had  gotten  beyond  the  steam  of  the  passen- 
ger engine  when  struck  was  not  clear,  but  he 
thought  the  accident  must  have  occurred  im- 
mediately as  he  bore  to  the  right  to  get  out  of 
the  way,  and  while  the  steam  was  still  upon 
him.  A  man  on  an  engine  or  car  could  see  him 
at  the  time  he  was  struck  a  distance  of  three 
or  four  blocks  in  both  directions.  It  was  also 
admitted  by  attorneys  for  appellee  that  had  he 
looked  back  he  could  have  seen  the  approach- 
ing engine  and  cars  that  caused  his  injuries. 
The  fact  is  undisputed  that  the  train  that 
struck  the  appellee  was  operated  by  the  em- 
ployes of  the  appellant,  and  consisted  of  two 
loaded  stock  cars  and  a  switch  engine,  which 
were  being  backed  down  towards  the  Central 
Depot.  Will  Hellegeist,  a  witness  for  the  ap- 
pellee, testified:  That  at  the  time  of  the  acci- 
dent he  was  on  the  railroad  track  about  35 
or  40  yards  behind  the  appellee  and  west  of 
him,  and  witnessed  the  collision.  That  appel- 
lee was  walking  in  the  space  between  the  two 
tracks  as  the  passenger  train  approached,  emit- 
ting steam.  That  appellee  moved  to  the  right 
around  the  steam,  and  just  as  he  did  so  the 
cars  on  the  other  track  struck  him  nnd  knocked 
him  down.  Both  trains  were  then  stopped. 
After  both  had  stopped  the  forward  end  of  the 
stock  car  that  struck  Finn  and  the  passenger 
engine  were  between  two  and  three  cars  apart; 
the  latter  having  passed  the  stock  car.  That 
there  was  no  obstruction  to  hinder  the  men 
on  the  car  from  seeing  Finn,  nor  was  there  any 
to  prevent  Finn   from  seeing  the  approaching 
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car  had  he  looked  back.  Jim  Scott,  a  switch- 
man and  witness  for  the  appellant,  testified: 
That  he  was  on  the  top  of  one  of  the  stock  cars 
of  the  train  that  injured  the  appellee,  and  was 
on  the  end  next  to  the  switch  engine  as  they 
were  being  backed  down  towards  the  Central 
Depot.  That  Butler  Nance,  a  brakeman,  and 
Mr.  Crawford,  the  foreman,  were  standing  on 
the  top  of  the  other  car,  which  was  in  the  lead 
toward  the  depot.  While  in  this  position,  and 
just  after  passing  Hickory  street,  he  heard 
Nance  halloo,  'Look  out!  look  out!'  and  at 
the  same  time  give  a  stop  signal.  Witness 
looked  over  the  edge  of  the  car  to  see  the  cause 
of  this  stop  signal  at  this  time,  and  discovered 
the  appellee  within  4  or  5  feet  of  the  front 
end  of  the  forward  car,  and  immediately  signal- 
ed the  engineer  to  stop.  The  latter  applied  the 
air,  and  the  cars  were  stopped  within  25  or  30 
feet,  which  was  as  short  a  distance  as  a  stop 
could  have  been  made,  considering  the  rate  of 
speed  at  which  they  were  traveling.  At  that 
time  they  were  going  at  about  6  or  6  miles  per 
hour.  .He  also  stated  that  at  the  time  he  saw 
Finn  and  received  the  signals  to  stop  the  engine 
the  passenger  train  on  the  other  track  had 
passed  Finn  and  was  about  opposite  the  wit- 
ness, and  that  no  steam  was  then  being  emitted 
by  tie  engine  of  the  passenger  train.  He  fur- 
ther admitted  that  a  man  walking  down  be- 
tween those  tracks,  meeting  an  engine  emitting 
steam,  would  be  expected  to  bear  away  from 
the  steam,  and  that  he  (witness)  seeing  one 
under  those  conditions  would  govern  himself 
accordingly,  and  if  he  thought  the  man  was  un- 
conscious of  the  approach  of  any  cars  in  his 
rear,  would  take  care  to  see  that  the  man  was 
advised  in  time  to  avoid  injury,  but  that  he 
would  not  expect  the  man  to  step  over  on  the 
other  track  to  avoid  the  steam." 

As  pointed  out  in  that  case,  the  jury  had 
the  right  to  find  from  testimony  given  by  the 
plaintiff  and  one  of  his  witnesses  that  the 
engine  approaching  him  from  the  front  was 
emitting  steam,  and  that  to  escape  from  sup- 
posed Injury  by  the  steam  he  diverged  so 
near  the  track  on  the  other  side  that  he 
was  struck  and  Injured  by  the  train  which 
was  approaching  from  the  rear;  that  the 
defendant's  switchman,  who  was  assisting 
In  handling  the  train  which  caused  the  in- 
jury, saw  the  train  in  front,  saw  that  it  was 
emitting  steam,  and  if  he  did  so,  then,  ac- 
cording to  his  own  testimony,  he  realized  the 
fact  that  the  plaintiff  Finn  would  be  ex- 
pected to  bear  away  from  the  steam,  which 
would  place  him  in  proximity  of  the  train 
approaching  from  the  rear,  and  that  he  might 
be  struck  and  injured  by  that  train,  unless 
something  was  done  by  those  operating  it  to 
prevent  that  result  This  shows  that  the 
brakeman  Scott  realized  that  Finn  was  in 
a  perilous  situation,  and  would  probably  do 
exactly  what  the  testimony  shows  he  did— 
diverge  so  far  to  the  opposite  side  as  caused 
him  to  be  struck  and  injured  by  the  train  ap- 
proaching him  from  the  rear.  Those  facts 
brought  that  case  clearly  within  the  doctrine 
of  discovered  peril. 

The  third  case  is  I.  &  G.  N.  R.  R.  Co.  v. 


Tinon,  117  S.  W.  936.   The  following  is  quoted 
from  that  case: 

"That  appellant's  line  of  railroad  at  the  point 
where  it  crossed  a  public  road  ran  north  and 
south;  that  a  public  road  running  from  west 
to  east,  at  a  point  about  identical  with  the  west 
line  of  the  right  of  way  of  the  railroad,  divid- 
ed into  two  prongs,  one  of  which  extended  east 
across  the  track  of  the  railroad,  and  the  other 
of  which  extended  north  along  and  parallel  with 
the  west  boundary  line  of  said  right  of  way; 
that  from  the  point  where  the  public  road 
crossed  the  railroad  to  a  point  south  about  260 
to  300  yards,  where  it  curved  to  the  west,  the 
track  of  the  railroad  was  straight  and  slightly 
upgrade;  that  for  some  distance  west  the 
public  road  as  it  approached  the  crossing  over 
the  railroad  was  also  straight;  and  that  be- 
tween said  public  road  as  it  so  approached  said 
crossing  from  the  west  and  the  right  of  way 
for  the  railroad  south  of  the  crossing  was  a 
field  inclosed  in  part  by  a  fence  along  the 
south  line  of  the  road  and  west  line  of  the 
right  of  way.  It  further  appeared  from  the 
evidence:  That  at  about  9  o'clock  on  the  morn- 
ing of  November  28,  1904,  deceased  and  her 
sister  Rose,  then  about  30  years  of  age,  started 
to  go  afoot  from  a  point  on  the  public  road 
west  of  the  crossing  to  a  point  east  of  the  cross- 
ing; that  at  the  time  the  wind  was  blowing 
strongly  from  the  south;  that  deceased  was 
wearing  a  sunbonnet,  which  extended  down  and 
out,  covering  the  sides  of  her  head  and  face, 
and  which  was  tied  on  to  her  head  because  of 
the  wind ;  that  her  sister  was  wearing  an  ordi- 
nary hat  pinned  onto  her  head;  that  as  they 
approached  the  crossing  deceased  and  her  sister, 
who  had  been  jumping  and  skipping  along  the 
road,  raced  towards  the  crossing,  the  former 
being  a  short  distance  ahead  of  her  sister;  that 
at  the  same  time  appellant's  north-bound  pas- 
senger train  was  approaching  the  crossing  at  a 
speed  of  between  40  and  SO  miles  an  hoar, 
and  making  very  little  noise ;  and  that  deceased, 
as  she  reached  the  crossing,  and  while  running 
across  the  same,  was  struck  by  the  locomotive 
pulling  the  train  and  thereby  instantly  killed.'' 

The  deceased's  sister  testified  that  there 
was  a  man  in  the  engine  on  the  side  next  to 
her,  and  in  discussing  the  question  of  discov- 
ered peril  Chief  Justice  Willson  said: 

"We  are  of  the  opinion  that  the  testimony 
referred  to  made  it  proper  to  submit  to  the  jury 
as  an  issue  in  the  case  whether  deceased's  peril- 
ous position  was  discovered  by  the  fireman  or 
not,  and  if  it  was,  whether  or  not  it  was  dis- 
covered in  time  to  have  enabled  him  by  the 
means  at  band  to  have  averted  the  injury  re- 
sulting in  her  death.  Had  deceased  known  that 
the  train  was  approaching,  and  that  it  was  so 
close  to  the  crossing,  her  position  would  not  have 
been  one  of  peril,  for  by  stopping  before  she 
reached  the  crossing  she  could  have  effectually 
prevented  injury  to  herself  from  the  train.  Her 
peril  was  due  to  her  ignorance  of  the  fact  that 
the  train  was  approaching  and  so  close  to  the 
crossing.  Railway  Co.  v.  Finn  (Tex.  Civ.  App.) 
107  S.  W.  99;  Railway  Co.  v.  Munn  [46]  Tex. 
Civ.  App.  [276],  102  S.  W.  445;  Railway  Co. 
v.  Ball,  96  Tex.  624,  75  S.  W.  4.  la  the  evi- 
dence sufficient  to  support  a  finding  that  the 
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■fireman  discovered  that  she  was  so  ignorant? 
The  jury  had  a  right  to  disbelieve  the  testimony 
of  the  fireman  and  the  engineer  that  the  former 
was  engaged  In  firing  the  engine  as  they  ap- 
proached the  crossing,  and  a  right  to  believe  the 
testimony  of  deceased's  sister  that  a  man  was 
in  the  window  on  the  fireman's  side  of  the 
cab,  and  from  her  testimony  infer  that  that 
man  was  the  fireman.  Railway  Co.  v.  Craig, 
35  Tex.  Civ.  App.  648,  80  S.  W.  868 ;  Brown 
v.  Griffin,  71  Tex.  658,  9  S.  W.  546;  Railway 
Co.  v.  Ball,  96  Tex.  624,  76  S.  W.  4;  Railway 
Co.  v.  Finn  (Tex.  Civ.  App.)  107  S.  W.  94. 
They  had  a  right  to  further  infer,  if  the  fire- 
man wag  in  a  position  to  see  deceased  as  she 
approached  the  crossing,  that,  in  the  discharge 
of  his  duty  to  keep  a  lookout  for  persons  on  the 
public  road  at  or  near  the  crossing,  he  did  see 
her,  and  that,  seeing  her,  he  knew  she  was  ap- 
proaching the  crossing  from  the  west,  on  a 
run,  at  a  time  when  a  high  wind  then  blowing 
was  calculated  to  distract  her  senses  of  sight 
and  hearing,  already  more  or  less  impeded  by 
a  bonnet  she  was  wearing,  and  apparently  was 
oblivious  to  the  fact  that  a  swiftly  and  almost 
silently  moving  train,  running  behind  its  sched- 
ule time,  was  approaching  the  same  crossing. 
If  the  Jury  might  have  found  that  the  fireman 
knew  so  much,  what  deductions,  if  any,  were 
they  authorised  to  draw  from  such  knowledge 
on  his  part?  We  believe  they  were  authorised 
to  infer  that  he  knew  that  her  intention  might 
be  to  continue  running  and  so  pass  over  the 
crossing,  that  she  at  the  time  might  be  ignorant 
of  the  fact  that  the  train  was  approaching  and 
so  near  to  the  crossing,  and  that  because  of  the 
bonnet  she  was  wearing,  the  strongly  blowing 
wind,  the  absence  of  noise  in  the  movement  of 
the  train,  and  Its  rapid  speed,  she  might  not 
discover  its  approach  in  time  to  save  herself 
from  injury  by  it  If  the  jury  might  have  in- 
ferred the  fireman  knew  so  much,  then  we  think 
they  might  have  concluded  that  he  discovered 
before  the  train  reached  the  crossing  that  de- 
ceased was  in  a  position  of  peril  from  it." 

The  case  at  bar  Is  not,  In  our  opinion,  anal- 
ogous to  either  of  the  three  cases  referred, 
to.  The  case  was  submitted  to  the  jury  upon 
the  alleged  negligence  of  the  brakeman  Can- 
trell,  and  It  Is  not  claimed  that  he  knew 
anything;  about  the  unfortunate  men  who  lost 
their  lives  on  that  occasion  until  they  had 
crossed  one  track  in  front  of  an  approaching 
engine,  and  were  seen  by  two  other  witnesses 
walking  between  that  track  and  the  one  up- 
on which  an  engine  was  approaching  from 
their  rear.  There  is  no  satisfactory  evidence 
showing  that  Gooch  and  Mills  were  not  aware 
of  the  fact  that  the  engine  was  approaching. 
They  may  have  seen  it  as  Boon  as  they  crossf 
ed  the  other  track,  and  may  have  supposed 
that  they  could  cross  the  track  upon  which 
it  was  traveling  before  it  reached  them,  and 
may  have  attempted  to  do  so  without  looking 
again.  But  be  that  as  it  may,  if  Cantrell 
discovered  that  they  were  about  to  attempt, 
or  probably  would  attempt,  to  cross  the 
track  In  front  of  the  engine,  and  so  near 
thereto  as  to  endanger  their  lives,  then  It 
became  his  duty  to  exercise  great  care  and 
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diligence  to  prevent  such  injury,  and  his  fail- 
ure to  do  bo  would  render  appellant  liable, 
although  Mills  and  Gooch  may  have  been 
guilty  of  contributory  negligence  In  going 
upon  the  track.  The  doctrine  of  liability  for 
discovered  peril,  notwithstanding  the  con- 
tributory negligence  of  the  Injured  party,  is 
founded  upon  principles  of  humanity  and 
public  policy,  "to  prevent,"  as  said  by  Mr. 
Justice  Denman  In  T.  &  P.  By.  Co.  v.  Bread- 
ow,  90  Tex.  31,  36  S.  W.  412,  "what  would 
otherwise  be,  as  far  as  civil  liability  Is  con- 
cerned, the  licensed  destruction  of  persons 
negligently  exposing  themselves  to  peril." 
However,  In  that  case,  and  as  a  part  of  the 
doctrine  of  discovered  peril,  the  court  said: 

"If  defendant,  through  the  parties  in  charge 
of  the  engine,  knew  of  Breadow's  peril  in  time 
to  have  avoided  same,  such  knowledge  imposed 
upon  it  the  new  duty  of  using  every  means  then 
within  its  power,  consistent  with  the  safety 
of  the  engine,  to  avoid  running  him  down,  and 
a  failure  so  to  do  would  render  it  liable,  not- 
withstanding he  may  have  been  guilty  of  con- 
tributory negligence  in  being  exposed  to  the 
peril.  This  new  duty  and  liability  for  its  breach 
is  imposed,  upon  principles  of  humanity  and 
public  policy,  to  prevent  what  would  otherwise 
be,  as  far  as  civil  liability  is  concerned,  the  li- 
censed destruction  of  persons  negligently  expos- 
ing themselves  to  peril.  The  same  principle 
of  law  which,  on  grounds  of  public  policy,  will 
not  permit  a  person  to  recover  when  his  own 
negligence  has  proximately  contributed  to  the 
injury,  will  not  permit  the  party  who  has  in- 
flicted the  injury  in  violation  of  such  new  duty 
to  defend  upon  the  ground  of  each  negligence. 

"The  principle,  however,  has  no  application 
In  the  absence  of  actual  knowledge,  on  the  part 
of  the  person  inflicting  the  Injury,  of  the  peril 
of  the  party  injured,  in  time  to  avoid  the  in- 
jury by  the  use  of  the  means  and  agencies  then 
at  hand.  If  he  had  no  such  knowledge  the  new 
duty  was  not  imposed,  though  it  be  clear  that 
by  the  exercise  of  reasonable  care  he  might  have 
acquired  same.  The  burden  of  proof  was  upon 
plaintiff  in  this  case,  in  order  to  recover  for 
a  breach  of  such  new  duty,  to  establish,  not  that 
the  employes  might  by  the  exercise  of  reason- 
able care  have  acquired  such  knowledge,  but 
that  they  actually  possessed  it" 

In  this  case,  where  is  the  testimony  that 
shows  that  Cantrell  discovered  that  Mills  and 
Gooch  were  in  a  perilous  situation  because 
of  the  approach  of  the  engine  upon  which 
be  was  riding  In  time  to  have  prevented  or 
mitigated  the  catastrophe  that  resulted?  Did 
the  fact  that  they  were  walking  diagonally 
along  a  space  15  feet  in  width  between  two 
railroad  tracks  necessarily  indicate  that  they 
intended  to  cross  the  one  toward  which  they 
were  diverging  without  taking  any  steps  to 
ascertain  whether  it  would  be  safe  to  do  so? 
A  train  was  passing  on  the  track  they  had 
just  crossed,  and  even  if  they  had  Intended  to 
continue  their  journey  down  the  15-foot  space 
without  crossing  the  other  track.  It  is  but 
natural  that  In  crossing  the  first  track  In 
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front  of  an  approaching  train  they  would  di- 
verge toward  the  other  side  of  the  15-foot 
space.  The  railroad  yard  in  question,  like 
other  railroad  yards,  had  many  different 
tracks,  and  persons  who  enter  upon  such 
yards  are  charged  with  knowledge  that  trains 
and  engines  may  be  moving  on  one  or  more 
of  the  tracks  at  any  time,  and  such  persons 
are  supposed  to  have  knowledge  of  such  facts, 
and  govern  themselves  accordingly. 

Therefore  it  would  seem  unreasonable  to 
hold  that  merely  because  persons  are  seen 
walking  in  a  space  between  railroad  tracks 
in  a  switch  yard  the  employes  engaged  In 
moving  cars  and  engines  should  assume  that 
such  persons  will  probably  attempt  to  cross 
one  of  the  tracks  without  first  ascertaining 
whether  it  is  safe  to  do  so.  So  in  this  case 
It  may  be  conceded  that  the  testimony  jus- 
tified the  jury  in  finding  that  Cantrell  did  not 
tell  the  truth  when  he  said  that  he  did  not 
see  Mills  and  Gooch,  although  he  was  looking 
in  the  direction  where  other  witnesses  saw 
them  walking  in  the  space  between  the  two 
tracks;  and  while  knowledge  of  that  fact 
might  show  that  Cantrell  was  guilty  of  neg- 
ligence in  falling  to  give  such  warnings  as 
are  usually  sufficient  to  cause  persons  so  sit- 
uated to  remain  a  safe  distance  from  the 
track,  still  that  fact  did  not  bring  home  to 
him  knowledge  of  the  additional  fact  that 
they  were  about  to  attempt  to  cross  the  track 
in  front  of  his  engine.  But  appellees'  coun- 
sel point  to  the  fact  that  appellant's  witness 
Trantham  testified  that  he  saw  Mills  and 
Gooch  walking  close  to  the  track  upon  which 
appellant's  engine  was  approaching;  but  he 
further  stated  that  when  he  last  saw  them 
they  were  about  5  or  6  feet  from  that  track. 
That  statement  explains  what  he  meant  by 
the  use  of  the  term  "close  to  the  track,"  or 
else  It  shows  that  while  they  may  have 
"angled"  some,  as  the  witness  said,  toward 
that  track,  they  had  changed  their  course 
and  gone  back  near  the  center  Of  the  space 
between  the  two  tracks;  and  if  Cantrell 
saw  them)  all  the  time,  as  appellees'  counsel 
claim  he  must  have,  then  when  they  turned 
away  from  the  track  upon  which  his  engine 
was  traveling  he  would  naturally  suppose  that 
they  were  not  going  to  attempt  to  cross  that 
track  In  front  of  the  approaching  engine. 
And  while  they  were  5  or  6  feet  from  the 
track  they  may  hare  suddenly  turned  and 
attempted  to  cross  in  front  of  and  so  near 
the  approaching  engine  that  it  was  Impossible 
for  Cantrell  to  do  anything  which  would 
have  averted  the  disaster,  though  he  may 
have  seen  them  turn  and  attempt  to  make 
such  crossing. 

The  doctrine  of  discovered  peril  by  which 
the  defense  of  contributory  negligence  is 
nullified  and  rendered  unavailing  Is  predi- 
cated upon  that  principle  of  humanity  and 
public  policy  which  denies  to  any  one  pro- 


tection from  civil  liability  when  he  has  in- 
tentionally or  recklessly  run  down  and  in- 
jured a  human  being;  and  one  may  be  guilty 
of  ordinary  negligence,  as  to  which  contribu- 
tory negligence  Is  a  valid  defense,  without 
manifesting  such  Intentional  or  reckless  dis- 
regard of  human  life  as  would  bring  the 
transaction  within  the  rule  of  discovered  per- 
il, and,  In  our  judgment,  this  case  comes 
within  the  rule  of  ordinary  negligence  and 
not  that  of  discovered  peril. 
Motion  overruled. 


WALKER  et  at  v.  KELLAR.     (No.  6324.1 

(Court  of  Civil  Appeals  of  Texas.     San  Anto- 
nio.   Feb.  11,  1920.) 

1.  Evidence  «J=»471(12)  —  Statement  as   to 

IDENTITY   ROT   CONCLUSION    OF    WITNESS. 

Testimony  of  one  who  was  tarred  and 
feathered  by  a  group  of  citizens  that  a  certain 
citizen  "was  the  man  that  was  presiding  during 
the  trial"  was  not  objectionable  as  being  a 
conclusion. 

2.  Appeal  and  ebbob  <8=»1051(1)— Admission 
of  conclusion  harmless  in  view  of  otheb 
evidence. 

It  was  harmless  error  to  permit  a  witness 
to  testify  as  to  a  conclusion,  where  the  truth  of 
the  conclusion  was  established  by  testimony  of 
other  witnesses. 

3.  Assault   and    battery    <J=»27— Evidence 

PROPERLY  EXCLUDED  AS  IMMATERIAL. 

In  an  action  for  damages  by  one  tarred  and 
feathered,  where  he  testified  that  he  refused 
to  join  the  Red  Cross  because  he  bad  been  ad- 
vised that  its  agents  and  nurses  would  furnish 
aid  to  the  German  wounded  soldiers  as  well  as 
American  soldiers,  and  that  he  gave  this  rea- 
son to  the  committee  for  declining  to  contrib- 
ute, and  that  he  thought  German  wounded  sol- 
diers should  be  left  to  die  on  the  battle  field, 
court  did  not  err  in  striking  out  subsequent  tes- 
timony to  the  effect  that  he  thought  that  leav- 
ing wounded  German  soldiers  on  the  field  was 
a  part  of  civilized  warfare ;  the  matter  under 
inquiry  being  plaintiff's  attitude  toward  the 
Red  Cross,  and  not  as  to  what  his  belief  was 
concerning  what  was  the  practice  in  modern 
warfare. 

4.  Assault  and  battery  «$=»30— Plaintiff's 
prior  conduct,  brought  to  knowledge  of 
defendants,  admissible  to  explain  prov- 
OCATION. 

In  an  action  by  one  tarred  and  feathered 
h'y  citizens  because  of  his  attitude  towards  the 
Red  Cross,  the  court  properly  permitted  great 
latitude  in  the  introduction  of  evidence  of  prior 
acts  and  statements  on  the  part  of  plaintiff, 
which  would  explain  and  cast  light  upon  the  act 
of  provocation  relied  on,  providing  such  prior 
acts  and  conduct  were  brought  to  the  knowl- 
edge of  the  defendants;  such  facts  affording 
an  explanation  of  the  motives  and  conduct  of 
the  defendants. 
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S-   Tiual  <8=>46(2)  —  Offer  of  proof  must 

SHOW    RELEVANCY    OF    EVIDENCE. 

In  an  action  for  damages  by  one  tarred  and 
feathered  on  account  of  his  attitude  toward  the 
Red  Cross,  refusal  to  permit  testimony  of  cer- 
tain prior  acts  of  the  plaintiff  was  not  error, 
where  offer  of  proof  failed  to  show  that  the  in- 
cident  sought  to  be  shown  became  known  to  the 
defendants  prior  to  the  time  plaintiff  was  tarred 
and  feathered. 

6.  Assault  and  battery  oj=»80-— Prior  pro- 
vocative ACTS  OF  PLAINTIFF  ADMISSIBLE. 
In  an  action  for  damages  by  one  tarred  and 
feathered  on  account  of  his  attitude  towards 
the  Red  Cross,  testimony  of  witnesses  that, 
prior  to  the  act  of  provocation  relied  on,  sev- 
eral persons  had  solicited  plaintiff  for  the  Red 
Cross,  and  that  he  refused  to  make  a  dona- 
tion, and  that  he  hardly  looked  up  to  see  who 
they  were  was  clearly  admissible  if  knowledge 
by  one  or  more  of  the  defendants  of  the  inci- 
dents was  shown. 

7.  Assault  and  battery  <s=>30  —  Evidence 
as  to  plaintiff's  views  with  respect  to 
preachers  inadmissible. 

In  such  action,  where  witness  testified  that 
plaintiff  said  of  a  preacher,  who  led  a  crowd 
which  whipped  a  man  for  not  putting  up  a  Red 
Cross  sign,  that  "in  place  of  being  a  preacher 
he  was  a  damned  hypocrite,"  court  properly 
struck  out  the  statement  concerning  the 
preacher,  as  it  did  not  tend  to  show  plaintiff's 
attitude  toward  the  Red  Cross. 

8.  Assault  and  battery  <S=30  —  Evidence 

OF  CONDUCT  PRECEDING  YEAR  ADMISSIBLE  TO 
SHOW   PROVOCATION. 

In  an  action  for  damages  by  one  tarred  and 
feathered  in  May,  1018,  on  account  of  his  at- 
titude towards  the  Red  Cross,  evidence  that 
plaintiff  refused  to  Join  the  Red  Cross  in  De- 
cember, 1917,  was  admissible  as  one  of  a  series 
of  acts  tending  to  show  that  plaintiff  was  un- 
patriotic calculated  to  arouse  anger. 

0.  Appeal  and  error  «=»1058(1)— Exclusion 
op  evidence  in  defense  to  show  provoca- 
tion in  action  for  damages  for  assault 
harmless  in  view  of  other  evidence. 
In  an  action  for  damages  by  one  tarred  and 
feathered  on  account  of  his  attitude  toward  the 
Red   Cross,  where  plaintiff  admitted   that  he 
told  a  committee,  when  it  came  to  him,  that  he 
did  not  want  to  join,  and  that  he  did  not  join 
until  after  they  talked  to  him  vigorously,  no 
harm  could  have  resulted  to  defendants  by  re- 
fusal of  the  court  to  permit  them  to  show  th'at 
on  such  occasion  plaintiff  said  he  saw  no  use 
in  putting  a  Red  Cross  sign  in  his  window. 

10.  Appeal  and  error  <8=>R44(1)  —  Assign- 
ments not  supported  by  bills  of  excep- 
tion OVERRULED. 

Assignments  of  error  not  supported  by  bills 
of  exception  will,  be  overruled. 

11.  Evidence  «3=»471(2,  24)— Testimony  as  to 
what  made  person  mad  opinion  evidence. 

A  witness  may  testify  that  people  he  talked 
to  were  mad,  but  when  he  undertakes  to  tell 
what  made  them  mad  he  enters  the  realm  of 
opinion  evidence. 
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12.  Appeal  and  error  «j=>1067(1)  —  Exclu- 
sion OF  CONCLUSION  OF  WITNESS  HARMLESS 
IN  VIEW   OF  OTHER  EVIDENCE. 

In  an  action  for  damages  by  one  tarred  and 
feathered  on  account  of  his  attitude  toward  the 
Red  Cross,  exclusion  of  evidence  of  a  witness 
that  certain  acts  of  the  plaintiff  made  the  peo- 
ple mad  was  harmless,  where  the  impression 
that  plaintiff's  conduct  made  upon  the  citizen- 
ship in  general  was  clearly  shown  in  other  tes- 
timony. 

13.  Damages  <S=>181  —  Wealth  of  one  of 

SEVERAL      TORT-FEASORS      INADMISSIBLE      IN 
EVIDENCE. 

When  more  than  one  tort-feasor  is  sued 
for  ordinary  damages  and  punitive  damages, 
the  wealth  or  financial  standing  of  one  per- 
son cannot  be  shown,  for  the  purpose  of  aug- 
menting damages  against  him,  because  the  ad- 
mission of  such  evidence  necessarily  has  the 
effect  of  improperly  augmenting  the  damages 
against  the  other  defendants,  whether  rich  or 
poor. 

14.  Trial  «3=>83(1)  —  Objection  to  proof  of 
financial  condition  of  one  tort-feasor 
held  sufficiently  specific. 

In  an  action  against  several  tort-feasors, 
an  objection  to  evidence  tending  to  show  the 
financial  standing  of  one  of  the  defendants  was 
sufficient  to  require  the  court  to  sustain  the 
objection,  for  the  reason  that  the  financial 
standing  of  one  defendant  cannot  be  shown  for 
the  purpose  of  augmenting  damages  against 
all  the  defendants,  although  the  testimony  was 
not  objected  to  on  the  specific  ground  that  it 
tended  to  show  the  financial  condition  of  one 
of  the  defendants  and  that  he  was  a  man  of 
wealth. 

15.  Evidence  «J=>117— Prejudicial  evidence 

NOT  TO  BE  ADMITTED  ON  MERE  SPECULATION 
THAT  FT  MIGHT  BECOME  BELEVANT. 

A  party  should  not  be  permitted  to  Intro- 
duce prejudicial  and  irrelevant  evidence  upon  a 
mere  speculation  that  it  might  become  rele- 
vant. 

16.  Appeal  and  error  «J=»1050(1)— Good  in- 
tent DOES  NOT  RENDER  HARMLESS  PREJUDI- 
CIAL EVIDENCE. 

Good  intent  on  the  part  of  a  person  intro- 
ducing prejudicial  and  irrelevant  evidence  does 
not  render  its  admission  harmless. 

17.  Assault  and  battery  <j=»24(3)  —  Proof 
must  follow  allegations. 

In  an  action  for  damages  by  one  tarred  and 
feathered  on  account  of  his  attitude  towards 
the  Red  Cross,  where  plaintiff  alleged  that 
certain  of  the  defendants  bad  placed  a  placard 
on  him,  inscribed,  "Traitor.  All  others  take 
warning"— he  should  not  have  been  permitted 
to  testify  that  a  certain  other  defendant  had 
placed  the  placard  on  him  in  the  absence  of  a 
trial  amendment. 

18.  Assault  and  battery  «=»35— Certain 
defendant  shown  to  have  participated 
in  tarring  and  feathering  plaintiff. 

In  an  action  for  damages  by  one  tarred  and 
feathered  on  account  of  his  attitude  toward 
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the  Red  Gross,  evidence  held  to  show  that  a 
certain  defendant  participated  in  the  wrong- 
ful act 

19.  Assault  and  battery  *=»35— Evidence 
sufficient  to  show  mental  distress. 

Testimony  of  one  who  was  tarred  and 
feathered  that  it  would  worry  a  man  a  lot  was 
sufficient  to  justify  a  finding  that  be  suffered 
mental  distress. 

20.  Damages  «=»185<1)— Physical  pain  mat 
be  shown  bt  circumstantial  evidence. 

Physical  pain  may  he  shown  by  circumstan- 
tial evidence,  but  the  evidence  must  be  such 
as  to  warrant  a  fair  inference  that  physical 
pain  was  suffered,  and  not  such  as  to  warrant 
only  a  surmise  whether  or  not  such  was  the 
case.    . 

21.  Assault  and  battery  <8=»35— No  physi- 
cal SUFFERING  SHOWN   BY  ONE  TARRED  AND 

FEATHERED. 

In  an  action  for  damages  by  one  tarred  and 
leathered,  evidence  held  insufficient  to  warrant 
a  finding  that  he  suffered  physical  pain. 

22.  Damages  «=>216(4)  —  Instruction  not 
supported  by  evidence;  "physical  pain." 

The  words  "physical  pain"  do  no  include 
mental  distress,  but  mean  bodily  suffering,  al- 
though a  strong  mental  emotion  may  produce 
bodily  injury  and  cause  bodily  suffering,  so  that 
an  instruction  allowing  recovery  for  physical 
pain  and  also  mental  distress  was  error,  where 
there  was  evidence  of  mental  distress,  but  not 
of  physical  pain. 

23.  Damages  $=>176— Past  profits  basis  for 
estimating  loss  of  profits  only  admissi- 
ble in  exceptional  cases. 

Profits  in  business  depend  on  many  contin- 
gencies, and  past  profits  can  only  in  exception- 
al cases  be  taken  as  a  basis  for  estimating  what 
profits  would  have  been  made,  except  for  de- 
fendants' wrongful  act. 

24.  Assault  and  battery <g=>35— No  showing 

OF    LOSS    OF    PROFITS    TO    BUSINESS    OF    ONE 

CHASED  OUT  OF  THE  LOCALITY. 
In  an  action  for  damages  by  one  tarred  and 
feathered  and  chased  from  his  place  of  busi- 
ness on  account  of  his  attitude  toward  the  Red 
Cross,  evidence  held  wholly  insufficient  to  show 
that  he  would  probably  have  made  any  profits 
out  of  his  business  if  permitted  to  remain  and 
conduct  the  same. 

25.  Trial  <8=»251  (9)— Instruction  as  to  dam- 
ages FOR  ASSAULT  AND  BANISHMENT  TOO 
BROAD  UNDER  PLEADINGS, 

In  an  action  by  one  tarred  and  feathered 
and  chased  out  of  the  county  on  account  of 
his  attitude  towards  the  Red  Cross,  where  the 
damage  alleged  was  loss  of  profits  caused  by 
the  inability  of  plaintiff  to  give  his  personal 
services  to  the  carrying  on  of  his  business,  a 
charge  of  the  court,  authorising  the  jury  to 
allow  him  the  "loss  sustained  in  his  business 
as  the  direct  result  of  his  so  being  driven  from 
his  home  and  business,"  was  erroneous,  as 
authorizing  recovery  of  losses  not  pleaded. 


26.  Assault  and  battery  «=38  —  Person 
tarred  and  feathered  entitled  to  recov- 
er for  future  mental  distress,  shame, 
and  humiliation. 

In  an  action  by  one  tarred  and  feathered, 
placarded  "Traitor,"  and  chased  out  of  the 
county,  court  properly  authorized  a  recovery 
for  mental  distress,  shame,  and  humiliation 
that  plaintiff  might  suffer  in  the  future. 

27.  Assault  and  battery  <8=>39— P  umti  v  e 

DAMAGES  PROPERLY  FOUND  FOB  ONE  TARRED 
AND   FEATHERED. 

In  an  action  by  one  tarred  and  feathered, 
placarded,  and  chased  from  the  county  on  ac- 
count of  his  attitude  towards  the  Red  Cross, 
evidence  held  sufficient  to  warrant  the  recov- 
ery of  exemplary  damages. 

Appeal  from  District  Court,  Bexar  Coun- 
ty;  R.  B.  Minor,  Judge. 

Suit  by  W.  E.  Kellar  against  0.  C.  Walker 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Reversed  and  remanded 

E.  B.  Coopwood,  of  Lockhart,  W.  O.  Slater, 
of  Lullng,  Zeb  V.  Nixon,  of  Wichita  Falls,  and 
Templeton,  Brooks,  Napier  &  Ogden,  of  San 
Antonio,  for  appellants. 

John  Sehorn,  of  San  Antonio,  for  appellee. 

MOURSUND,  J.  Appellee,  Kellar,  sued  G. 
C.  Walker  and  W.  P.  Walker,  who  reside  in 
Bexar  county,  and  C.  T.  Greenwood,  W.  B. 
Walker,  R.  Jacobs,  T.  T.  Brown,  S.  H.  Bog- 
gus,  J.  P.  Boggus,  J.  J.  Davis,  B.  B,  Neill,  J. 
W.  Allen,  and  Wansley  Wiley,  of  Caldwell 
county,  to  recover  $250,000  actual  and  $250,- 
000  exemplary  damages,  alleging  in  effect 
that  they  acted  together,  on  or  about  May 
17,  1918,  In  giving  him  a  coat  of  tar  and 
feathers,  and  placing  a  placard  on  Mm  bear- 
ing the  inscription:  "Traitor.  All  others  take 
warning" — after  which  they  marched  him 
around  the  town  of  Lullng  and  compelled  him 
to  leave  the  county. 

Defendant  Allen  was  not  served,  and  the 
case  was  dismissed  as  to  him.  The  remain- 
ing Caldwell  county  defendants  filed  pleas  of 
privilege,  alleging  that  the  Bexar  county  de- 
fendants had  been  sued  for  the  fraudulent 
purpose  of  giving  jurisdiction  to  the  district 
court  of  Bexar  county.  The  answer  to  the 
merits,  of  all  the  defendants,  consisted  of  a 
general  denial  and  a  lengthy  special  answer, 
setting  forth  various  acts  and  statements  on 
the  part  of  plaintiff  with  reference  to  the 
Red  Cross,  and  the  government  and  Its  sol- 
diers, showing  an  attitude  of  opposition  to 
the  government  with  respect  to  the  war, 
which  acts  and  statements  were  alleged  to 
have  become  generally  known  and  to  have 
created  great  indignation,  and  to  have  pro- 
voked such  acts  as  were  done  to  plaintiff  on 
the  occasion  complained  of  by  him. 

The  foregoing  general  statement  will  be 
supplanted  with  more  extended  statements  of 
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the  pleadings,  when  necessary  to  the  proper 
consideration  of  the '  assignments  of  error. 
The  plea  of  privilege  was  overruled,  and  the 
trial  resulted  In  a  verdict  and  Judgment  for 
$25,000  actual  and  $25,000  exemplary  dam- 
ages against  all  defendants  who  answered. 
The  court  required  a  remittitur  of  $7,500  ac- 
tual and  $7,500  exemplary  damages,  which 
was  filed,  and  judgment  entered  for  $17,500 
actual  and  $17,500  exemplary  damages. 

[1,  XI  Complaint  Is  made  because  the  court 
refused  to  strike  out  the  statement  of  plain- 
tiff that  defendant  W.  P.  Walker  "was  the 
man  that  was  presiding  during  the  trial"; 
the  objection  having  been  made  that  It  was  a 
conclusion.  This  complaint  Is  without  merit 
We  see  no  error  in  permitting  a  witness  to 
testify  that  a  person  presided  over  a  meeting; 
but,  if  there  was,  no  harm  was  done  In  this 
case,  for  the  evidence  clearly  showed  what 
W.  P.  Walker  did,  and  one  of  the  defendants 
testified  without  objection  that  said  W.  P. 
Walker  was  the  presiding  officer.  Said  Walk- 
er admitted  he  was  asked  to  preside,  and  he 
agreed  to  do  so,  and  stated  he  was  left  in 
charge  of  the  meeting  and  put  a  second  guard 
at  the  door.  Surely  this  shows  that  he  did 
preside.    The  first  assignment  Is  overruled. 

[3]  Plaintiff  testified  that  the  reason  he  at 
first  refused  to  join  the  Red  Cross  was  be- 
cause he  bad  been  advised  that  its  agents  and 
nurses  would  furnish  aid  to  the  German 
wounded  soldiers,  as  well  as  American  sol- 
diers, and  that  he  gave  this  reason  to  the 
committee  for  declining  to  contribute  to  the 
Red  Cross;  that  the  committee  told  him  the 
Red  Cross  would  not  take  care  of  the  Ger- 
mans, and  after  being  so  Informed  he  joined. 
The  members  of  the  committee  stated  he  gave 
no  such  reason,  and  that  they  made  no  such 
statement.  He  was  asked,  after  so  testify- 
ing, If  he  thought  it  was  right  for  the  Red 
Cross  to  let  the  German  wounded  soldiers  die 
on  the  battle  field  without  rendering  them 
assistance,  to  which  he  answered, '  "Yes,  sir; 
absolutely."  He  was  then  asked  If  he  thought 
that  was  a  part  of  dvllleed  warfare,  and  he 
answered,  "Yes."  Counsel  then  said,  "You 
thought  that  was  right?"  He  again  answer- 
ed, "Yes."  Upon  objection  by  his  counsel  the 
court  struck  out  the  last  two  questions  and 
answers,  on  the  ground  that  they  were  argu- 
mentative, Immaterial,  and  Irrelevant.  We 
find  no  error  In  this  ruling.  The  matter  un- 
der Inquiry  was  plaintiffs  attitude  towards 
the  Red  Cross,  and  his  statement  that  he 
thought  It  right  for  the  Red  Cross  to  permit 
the  German  wounded  to  die  was  not  stricken 
oat.  We  are  unable  to  see  what  relevancy 
bis  belief  that  such  was  the  practice  in  mod- 
ern warfare  'could  have  had  to  any  issue  in 
the  case.  To  prove  that  he  thought  that  kind 
of  warfare  was  right  could  not  have  added 
anything  to  what  he  had  stated.  He  had  al- 
ready stated  practically  the  same  thing,  and 


also  said  he  did  not  care  to  give  to  any  in- 
stitution that  would  pick  up  the  enemy  sol- 
dier and  take  care  of  him,  when  he  should 
be  left  there.  The  second  assignment  Is  over- 
ruled. 

[4]  The  defendants  contended  that  such  un- 
lawful acts  on  their  part  as  were  shown  were 
provoked  by  plaintiff's  attitude  towards  the 
government,  and  towards  the  Red  Cross  dur- 
ing the  war,  and  the  court  instructed  the  Ju- 
ry, in  effect,  that  if  they  found  that  plaintiff 
had  cursed  and  abused  the  Red  Cross,  or  the 
Red  Cross  committees,  or  the  government,  or 
its  soldiers,  and  that  any  of  the  defendants 
against  whom  they  might  render  a  verdict,  at 
the  time  of  the  commission  of  the  unlawful 
acts  against  plaintiff,  knew  or  had  been  In- 
formed of  such  conduct  on  plaintiff's  part, 
and  if  they  believed  from  the  evidence  that 
such  conduct  and  such  knowledge  or  Infor- 
mation thereof  on  the  part  of  such  defend- 
ants was  calculated  to  arouse  the  passions  of 
reasonable  men,  and  did  arouse  the  passions 
of  such  defendants,  or  either  of  them,  and 
continued  so  to  do  up  to  the  time  of  such  un- 
lawful acts,  and  that  defendants,  or  either  of 
them,  were  provoked  to  do  what  they  did  by 
reason  of  such  conduct  on  his  part,  and  their 
knowledge  or  information  of  the  same,  then 
they  might  consider  such  provocation  In  miti- 
gation of  damages,  etc. 

The  last  act  on  the  part  of  plaintiff,  relied 
upon,  occurred  on  the  day  he  was  tarred  and 
feathered.  Upon  being  solicited  by  W.  B. 
Walker  and  Jacobs  to  subscribe  $2  to  the  Red 
Cross,  an  altercation  resulted  between  Walk- 
er and  plaintiff.  Plaintiff  admitted  that  he 
referred  to  the  Red  Cross  card  as  a  "damned 
thing,"  and  there  was  much  evidence  to  the 
effect  that  he  used  even  stronger  language, 
and  also  referred  to  the  committees  In  abu- 
sive terms.  The  court  permitted  great  lati- 
tude in  the  introduction  of  evidence  of  prior 
acts  and  statements  on  the  part  of  plaintiff, 
evidently  upon  the  theory,  which  we  believe 
to  be  a  correct  one,  that  prior  acts  and  con- 
duct, which'  explain  and  cast  light  upon  the 
act  of  provocation  relied  on,  and  which  were 
brought  to  the  knowledge  of  defendants,  are 
admissible,  because  they  afford  an  explana- 
tion of  the  motives  and  conduct  of  the  de- 
fendants. See  Sutherland  on  Damages,  f  151. 
2  R.  C.  Ix  p.  588,  |  69. 

The  evidence  along  this  line,  which  was  in- 
troduced, covered  all  of  plaintiff's  acts  and 
conduct  pretty  fully;  but  some  testimony  was 
excluded,  and  complaint  is  made  of  such  ex- 
clusion. The  defendants  offered  to  prove  by 
Mrs.  Fisher  that  in  the  summer  or  fall  of 
1917  she,  as  a  solicitor  for  the  Red  Cross, 
asked  plaintiff  for  a  donation,  and  that  he  de- 
clined to  make  a  donation,  stating  that  he 
had  nothing  to  give  to  the  Red  Cross;  that 
it  took  all  he  made  to  support  his  family. 
They  also  offered  to  prove  by  Mrs.  Webb  that 
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In  December,  1917,  she  and  other  ladles,  com- 
posing a  committee,  solicited  plaintiff  to  join 
the  Red  Cross,  stating  they  were  trying  to 
raise  their  number  of  members  for  the  Christ- 
mas drive,  and  that  he  hardly  looked  up  to 
see  who  they  were,  and  kept  on  with  his 
work,  stating  that  he  did  not  have  any  mon- 
ey for  them  and  did  not  care  to  become  a 
member  of  the  Red  Cross.  They  further  of- 
fered to  prove  by  If.  H.  Roamell  that  about 
six  weeks  before  May  17,  1918,  he  was  in 
plaintiff's  place  of  business,  the  day  after  a 
man  had  been  whipped  in  Gonzales  for  not 
putting  up  a  Red  Cross  sign,  and  that  plain- 
tiff talked  about  a  preacher  having  led  a 
crowd  that  did  the  whipping,  and  said  that 
"In  place  of  being  a  preacher  he  was  a  damn- 
ed hypocrite." 

[6-7]  The  bills  of  exception  fall  to  show 
that,  In  connection  with  the  offer  to  introduce 
this  testimony,  defendants  stated  that  proof 
would  be  made  that  the  Incidents  sought  to 
be  shown  became  known  to  defendants,  or 
one  of  them,  prior  to  the  time  plaintiff  was 
tarred  and  feathered.  In  view  of  this,  the 
bills  of  exception  show  no  error  in  the  ruling. 
The  statements  refer  only  to  the  bills  of  ex- 
ception. We  see  no  reason  for  excluding  the 
testimony  of  Mrs.  Fisher  and  Mrs.  Webb,  if 
knowledge  by  one  or  more  of  the  defendants 
of  the  Incidents  is  shown.  The  court  did  not 
err  in  striking  out  the  statement  of  the  wit- 
ness Roamell,  because  it  did  not  tend  to  show 
plaintiff's  attitude  towards  the  Red  Cross, 
but  to  explain  Ids  views  with  respect  to 
preachers.  The  witness  Roamell  testified  to 
statements  made  by  plaintiff  concerning  our 
government  and  soldiers,  which  were  calcu- 
lated to  arouse  the  most  Intense  resentment 
In  all  good  citizens,  and  it  is  Inconceivable 
that  defendants  could  have  been  injured  by 
the  exclusion  of  his  statement  concerning 
what  plaintiff  said  about  the  preacher. 

We  conclude  that  the  third,  fourth,  and 
fifth  assignments  should  be  overruled. 

[8,  J]  The  defendants  offered  to  prove  by 
O.  E.  Lipscomb,  John  G.  Townes,  T.  T.  Brown, 
and  R.  Jacobs  that  they  with  others,  as  a 
committee,  waited  on  plaintiff  about  Christ- 
mas, 1917,  and  he  stated  that  he  did  not  see 
any  reason  for  a  man  having  to  put  up  a  Red 
Cross  sign,  he  did  not  see  any  use  in  that,  or 
in  joining  the  Red  Cross,  and  he  did  not  care 
to  join,  and  after  the  committee  had  talked 
to  him  pretty  roughly  and  vigorously,  and 
told  him  they  had  to  know  where  he  stood, 
whether  he  was  for  the  government  or  against 
It,  he  then  agreed  to  join,  and  did  join.  The 
assignment  relating  to  Lipscomb  states  that 
the  additional  fact  was  sought  to  be  proven 
by  him  that  as  chairman  for  the  Red  Cross 
Membership  Drive  he  had,  previous  to  said 
time,  called  on  plaintiff  and  asked  him  to 
join,  and  he  had  refused.  The  bill  of  ex- 
ceptions relates  only  to  the  Incident  when 


the  committee  called  on  plaintiff,  and  there- 
fore only  the  admissibility  of  the  testimony 
relating  thereto  need  be  considered.  As  the 
proof  sought  to  be  made  disclosed  the  pres- 
ence of  some  of  the  defendants,  it  appears 
that  this  testimony  should  have  been  admit- 
ted as  explanatory  of  the  motives  and  con- 
duct of  such  defendants,  in  view  of  the  final 
provocation  which  also  grew  out  of  plaintiff's 
attitude  towards  the  Red  Cross. 

Appellee  contends  that  an  assault  commit- 
ted in  May,  1918,  could  not  have  been  pro- 
voked by  passion  aroused  at  something  hap- 
pening in  December,  1917;  and  this  is  true, 
but  the  extent  of  the  passion  aroused  by  an 
act  committed  In  1918  may  be  accounted  for 
by  showing  that  such  act  was  the  culmina- 
tion of  a  series  of  acts,  each  tending  to  show 
that  plaintiff  was  unpatriotic,  which  acts,  oc- 
curring at  a  time  when  all  good  citizens  were 
co-operating  in  all  things  calculated  to  as- 
sist in  winning  the  war,  were  calculated  to 
arouse  anger  and  resentment  on  the  part  of 
such  citizens.  The  contention  is  made,  how- 
ever, that  appellee  testified  to  the  same  facts. 
After  testifying  that  be  bad  been  asked  by 
Mr.  Townes  if  be  did  not  want  to  join  the 
Red  Cross,  and  he  said,  "No,"  he  testified  fur- 
ther as  follows: 

"It  is  a  fact  that  after  they  had  been  to  me. 
and  after  these  ladies  had  been  to  me  about 
joining,  and  I  had  refused  to  join,  a  committee 
consisting  of  several  men,  including  C.  E. 
Lipscomb,  John  G.  Townes,  G.  C  Walker, 
Mr.  Jacobs,  and  Mr.  Brown  and  others,  just 
before  Christmas,  1917,  or  about  that  time, 
in  reference  to  this  same  proposition  of  join- 
ing the  Red  Cross,  waited  on  me  at  my  store. 
As  to  these  persons  wanting  me  to  join  and 
put  a  Red  Cross  sign  in  my  window,  they 
hadn't  said  anything  about  what  to  Co;  they 
just  wanted  to  know  if  I  wanted  to  join.  I 
didn't  tell  them,  when  they  first  came  in,  that 
I  didn't  .want  to  join,  and  that  I  didn't  see  any 
use  of  putting  any  such  sign  in  my  window.  I 
don't  know  as  I  showed  in  my  discussion  with 
them  that  I  was  rather  mad,  when  they  first 
commenced  to  talk  to  me  about  it:  but  I  had 
some  controversy  there  with  that  Committee 
there  at  the  beginning.  They  told  me  that 
they  had  to  know  where  I  stood;  that  I  was 
either  for  the  government  or  against  it,  and 
after  they  talked  to  me  pretty  vigorously 
there,  I  then  consented  to  join,  and  did  join, 
and  paid  a  dollar;  that  is  a  fact.  But  I  did 
not  do  this  until  after  this  committee  had  wait- 
ed on  me." 

It  will  be  noticed  that  the  only  dlfferpnce 
between  his  statement  and  the  proposed  tes- 
timony is  that  be  denied  that  he  told  then, 
when  they  first  came  in,  that  he  did  not  want 
to  join,  and  did  not  see  any  use  in  putting 
any  such  sign  in  the  window.  He  admits 
they  had  a  controversy,  and  that  he  had  re- 
fused before  this  to  join.  Further  on  in  bis 
testimony  he  stated  that  when  they  came  be 
gave  certain  reasons  for  not  joining.  The 
jury  must  have  understood  that  he  at  first  re- 
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fused  to  join,  and  that  be  did  not  want  to 
join.  The  proposed  testimony  would  thera- 
fore  have  added  nothing,  except  that  he  said 
he  did  not  see  any  use  in  putting  a  Red  Cross 
sign  in  the  window.  In  view  of  what  he  ad- 
mitted did  occur,  and  of  the  volume  of  tes- 
timony showing  his  general  attitude  towards 
the  Red  Cross,  it  is  inconceivable  that  harm 
could  have  resulted  to  defendants  because  of 
the  refusal  of  the  court  to  permit  them  to 
show  that  plaintiff  said  he  did  not  see  any 
use  in  putting  the  Red  Cross  sign  in  the  win- 
dow. 

Assignments  6,  7,  8,  and  9  are  overruled. 

The  tenth  assignment  complains  of  the  fail- 
ure to  admit  the  testimony  of  George  Welch 
with  respect  to  statements  made  about  a 
month  before  May  17,  1918.  The  bill  of  ex- 
ceptions does  not  disclose  that  these  state- 
ments were  communicated  to  any  of  the  de- 
fendants, nor  that  the  court  was  informed 
that  such  proof  would  be  made.  The  assign- 
ment must  therefore  be  overruled.  We  are 
unable  to  understand  why  this  testimony  was 
excluded,  and  that  of  Roamell,  Johnson,  and 
George  Boggus,  which  was  practically  to  the 
same  effect,  was  admitted,  unless  It  was  ex- 
cluded because  of  no  offer  to  show  that 
knowledge  thereof  was  communicated  to  some 
of  the  defendants. 

[10]  The  eleventh  and  twelfth  assignments 
are  not  supported  by  bills  of  exceptions.  The 
bill  of  exceptions  referred  to  under  the  elev- 
enth relates  to  a  different  matter,  and  we  find 
none  which  presents  the  ruling  complained  of. 
The  assignments  are  overruled. 

[11,12]  The  thirteenth  assignment  Is  with- 
out merit.  W.  B.  Walker,  after  testifying 
that  he  told  the  people  what  occurred  on  the 
morning  of  May  17,  1918,  when  he  and  Jacobs 
went  as  a  committee  to  solicit  a  subscription 
from  plaintiff,  was  asked  what  effect  that  had 
upon  the  minds  of  the  people,  and  answered 
that  It  made  them  all  mad.  The  court  ex- 
cluded the  statement  that  it  vmade  them  all 
mad,  upon  the  objection  that  it  was  a  conclu- 
sion and  opinion.  Appellee  concedes,  the  wit- 
ness could  have  testified  that  the  people  he 
talked  to  were  mad,  but  when  he  undertook  to 
tell'  what  made  them  mad  he  entered  the 
realm  of  opinion  evidence.  We  do  not  believe 
the  court  erred  in  sustaining  the  objection. 
At  any  rate,  the  Impression  that  plaintiff's 
conduct  made  upon  the  citizenship  in  general 
was  clearly  shown  in  Brown's  testimony  and 
that  of  others,  so  there  could  have  been  no 
harm  by  reason  of  the  ruling. 

[13*16]  The  court  permitted  plaintiff  to 
prove  by  defendant  Brown  that  he  owned 
about  2,000  acres  of  land  individually  and  In 
partnership.  The  rule  appears  to  be  well  es- 
tablished that,  when  more  than  one  tort-feas- 
or is  sued  for  damages,  the  .wealth  or  finan- 
cial standing  of  one  defendant  cannot  be 
shown  for  the  purpose  of  augmenting  dam- 
ages against  him,  because  the  admission  of 
such  evidence  necessarily  has  the  effect  of 
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Improperly  augmenting  the  damages  against 
the  other  defendants  whether  rich  or  poor. 
Washington  Gaslight  Co.  v.  Lansden,  172  XJ. 
S.  534, 19  Sup.  Ct  296,  43  I*  Ed.  543 ;  Schafer 
v.  Ostmann,  148  Mo.  App.  644,  129  S.  W.  63, 
and  cases  cited  therein.  Appellee  does  not 
contend  that  the  rule  is  erroneous,  but  relies 
upon  other  grounds  for  answer  to  the  assign- 
ment of  error.  This  testimony  was  objected 
to,  but  not  on  the  specific  ground  that  It  tend- 
ed to  show  Brown's  financial  condition  and 
that  be  was  a  man  of  wealth.  This  in  our 
opinion  was  wholly  unnecessary.  Counsel  for 
defendants,  If  they  believed  that  the  wealth 
of  one  defendant  could  not  be  relevant  In  a 
suit  against  several,  would  hardly  want  to 
apprise  the  jury  of  the  fact  that  the  inquiry, 
if  permitted,  would  develop  the  fact  that  one 
was  wealthy.  If  a  man  is  asked  how  much 
property  be  has,  the  obvious  purpose  Is  to 
Jet  the  jury  know  his  financial  resources. 

Appellee  seeks  to  justify  the  admission  of 
the  testimony  on  the  ground  that  his  purpose 
was  to  show  ill  will  on  the  part  of  Brown 
towards  plaintiff.  He  followed  up  the  in- 
quiries concerning  the  extent  of  Brown's  own- 
ership of  land  by  proving  that  most  of  the 
land  was  cultivated  by  tenants.  Then  be 
asked  if  It  was  not  a  fact  that  a  day  or 
two  before  May  17,  1918,  he  remarked  that 
Kellar  ought  to  be  Investigated  because  of 
remarks  he  made  about  the  land  tenure  down 
there.  Brown  answered  that  he  did  not  It 
occurs  to  us  that,  if  the  purpose  of  the  in- 
quiry was  to  establish  ill  will  on  the  part  of 
Brown,  other  than  that  growing  out  of  his 
resentment  of  plaintiff's  attitude  with  re- 
spect to  the  war,  the  Inquiry  should  have 
been  directed  to  that  point,  and,  if  he  denied 
it,  some  proof  adduced  contradicting  him. 
The  bill  of  exceptions  does  not  show  that  the 
testimony  was  offered  for  the  purpose  men- 
tioned by  appellee;  but,  If  such  purpose  was 
stated,  the  court  should  have  required  that 
the  inquiry  be  directed  to  the  point  whether 
there  was  ill  will  on  that  ground,  and,  if  there 
was  a  denial,  Brown  could  have  been  asked 
whether  he  had  made  statements  showing 
such  ill  will.  Appellee  contends  vigorously 
that,  if  Brown  had  admitted  the  ill  will  or 
statements  indicating  It,  evidence  that  he 
cultivated  considerable  land  through  tenants 
would  show  greater  likelihood  of  his  resent- 
ing Interference  or  criticism  than  if  he  had 
only  one  tenant.  The  court  was  never  con- 
fronted with  the  question  whether  the  evi- 
dence was  admissible  as  bearing  upon  the  ex- 
tent of  111  will  on  the  ground  inquired  about, 
for  the  evidence  wholly  failed  to  raise  an  is- 
sue of  the  existence  of  such  ill  will.  Under 
appellee's  theory,  the  testimony,  although 
prejudicial  and  irrelevant,  could  be  introduc- 
ed upon  the  mere  speculation  that  it  might 
become  relevant 

It  is  further  contended  by  appellee  that  as 
no  Inquiry  was  made  as  to  the  value  of  the 
land,  or  whether  it  was  incumbered  or  not, 
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It  Is  evident  that  It  was  not  Intended  to  prove 
Brown's  wealth.  The  intent  Is  not  material, 
since  the  obvious  effect  is  to  place  before  the 
Jury  the  knowledge  that  Brown  is  the  owner 
of  2,000  acres  of  land,  most  of  which  is  being 
cultivated.  Appellee  says  neither  the  court 
nor  the  Jury  could  Judicially  know  the  value 
of  the  land.  That  is  true,  out  the  testimony 
of  Brown  discloses  that  1,200  acres  of  the 
land  was  situated  close  to  Luling,  in  Caldwell 
county,  and  the  remainder  in  Guadalupe  and 
Gonzales  counties,  "some  on  the  river." 
These  counties'  lie  close  to  the  county  in 
which  the  Jury  resides,  and  it  would  be  in- 
deed strange  if  out  of  twelve  men  not  one 
would  have  a  fair  idea  of  the  value  of  lands 
thus  situated.    The  assignment  is  sustained. 

[1/]  Plaintiff  testified  that  G.  O.  Walker 
placed  the  placard  on  him,  Inscribed:  "Trai- 
tor. All  others  take  warning."  Defendants 
moved  to  strike  out  such  testimony,  because 
there  was  no  pleading  to  support  it,  and  be- 
cause, on  the  contrary,  the  petition  charged 
that  this  was  done  by  four  other  persons,  un- 
der the  direction  of  T.  T.  Brown.  The  tes- 
timony should  have  been  excluded,  unless  a 
trial  amendment  was  filed,  for  the  allegation 
that  certain  of  the  defendants  placed  the 
placard  on  plaintiff  negatives  the  idea  that 
the  others  did  so.  The  fifteenth  assignment 
Is  sustained. 

Complaint  is  made  that  the  court,  over  de- 
fendants' objection,  permitted  G.  C.  Walker 
to  be  asked  if  he  did  not  go  to  the  meeting  for 
the  purpose  of  lending  his  countenance  to  It, 
and  requiring  him  to  answer.  No  bill  of  ex- 
ceptions Is  referred  to  showing  that  such 
question  was  objected  to  and  exception  re- 
served, nor  do  we  find  any.  Bill  of  excep- 
tions No.  16  relates  to  a  different  question. 
The  statement  of  facts  discloses  that  the 
question  whether  he  went  for  the  purpose  of 
lending  his  countenance  was  not  answered, 
and  was  followed  up  by  other  questions.  The 
assignment,  in  the  absence  of  a  proper  bill 
of  exceptions,  must  be  overruled. 

[1 8]  The  court  Instructed  a  verdict  against 
W.  P.  Walker,  C.  T.  Greenwood,  T.  T.  Brown, 
S.  H.  Boggus,  J.  T.  Boggus,  J.  J.  Davis,  B.  R. 
NelU,  and  Wansley  Wiley,  and  such  action  is 
complained  of,  and  by  separate  assignment 
complaint  is  made,  especially,  as  to  such  in- 
struction In  so  far  as  it  included  W.  P.  Walk- 
er. By  other  assignments  it  is  contended  that 
such  instruction  as  to  W.  P.  Walker  was  in- 
jurious to  all  the  Caldwell  county  defendants, 
because  It  resulted  in  overruling  their  plea 
of  privilege  and  deprived  them  of  the  right 
to  have  the  Jury  pass  upon  an  Issue  of  fact 
raised  by  their  plea  of  privilege.  While  the 
issue  is  formally  raised  whether  the  court 
was  correct  in  instructing  a  verdict  as  to  any 
of  the  defendants,  appellants  confine  them- 
selves in  statement  and  argument  to  the  issue 
whether  the  court  erred  in  holding  W.  P. 
Walker  liable  as  a  matter  of  law.  The  tes- 
timony is  in  substance  as  follows: 


That  he  was  not  at  his  farm  near  Luling 
very  much,  and  had  not  heard  what  plaintiff 
had  been  saying.  Defendant  Brown  learned 
that  Walker  was  at  bis  place,  and  sent  a  boy 
for  him  on  May  17, 1918.  In  the  meantime  a 
meeting  of  citizens  called  by  Brown  had  dis- 
cussed plaintiffs  acts,  and  a  committee  con- 
sisting of  Brown  and  others  was  preparing  to 
go  after  plaintiff.  As  Walker  entered  the 
clubroom,  Brown  had  Just  started  to  leave. 
Walker  had  made  inquiries  on  the  street,  and 
been  informed  that  "they  were  going  to  try 
Kellar."  Brown  told  him  the  citizens  had 
threshed  out  plaintiff's  case  thoroughly,  and 
had  pronounced  him  an  undesirable  citizen 
and  a  traitor.  He  told  Walker  he  was  going 
after  plaintiff.    He  also  said  to  Walker: 

"I  want  you  to  bold  these  people  down  there. 
I  don't  want  any  harm  done  any  one.  I  want 
you  to  preside  over  the  meeting,  and  I  want 
you  to  tell  Mr.  Kellar  we  will  give  him  just 
so  many  hours  to  wind  up  his ,  business  and 
leave  here." 

Walker  agreed  to  this  request  The  room 
and  hallway  were  full  of  people,  who  were 
excited  and  angry,  and  threats  of  hanging 
plaintiff  were  uttered.  Walker  cautioned  the 
people,  stating  he  was  not  going  to  Bee  any 
bodily  harm  done,  and  that  as  long  as  he  was 
in  charge  of  the  meeting  they  could  not  do 
anything.  There  were  remarks  made  about  tar 
and  feathers  being  too  good  for  plaintiff,  but 
Walker  did  not  learn  that  plaintiff  was  to  be 
tarred  and  feathered  until  after  Brown  and 
the  others  brought  plaintiff  Into  the  room. 
Walker  testified  further  that  Brown  had  left 
him  in  charge,  and  so,  after  Brown  came  back 
with  Kellar,  he  (Walker)  put  a  second  guard 
at  the  door  to  keep  out  the  crowd,  and  did 
not  let'  anybody  In.  He  then  delivered  the 
message  to  Kellar  that  Brown  told  him  to  de- 
liver, and  declined  to  hear  Kellar,  because  be 
was  afraid  It  would  bring  on  discussion  and 
intensify  the  feeling  and  perhaps  bring  about 
a  killing.  He  did  not  believe  the  crowd  would 
tolerate  an  argument.  At  this  Juncture 
Brown  told  plaintiff  to  step  out  on  the  wagon 
sheet,  and  directed  his  committee  to  go  ahead 
and  do  their  duty.  Walker  gave  no  orders 
to  the  committee,  and  had  nothing  to  do  with 
appointing  them ;  but,  when  one  of  the  com- 
mittee started  to  put  tar  on  plaintiff's  flesh, 
Walker  told  him  not  to  put  it  on  the  flesh- 
that  it  was  coal  tar  and  would  pull  the  skin 
off.  He  gave  no  orders  about  marching  Kel- 
lar out  on  the  street;  or  anything  of  that 
kind. 

Plaintiff  testified  that,  after  he  waa  told 
to  march  out,  W.  P.  Walker  said,  "Make  him 
carry  the  flag;"  but  that  G.  C.  Walker  ob- 
jected, stating,  "No;  you  don't  let  no  traitor 
carry  the  United  States  flag,"  and  took  the 
flag  himself.  While  not  specifically  denied. 
Walker's  statement  that  he  gave  no  orders 
or  directions  must'  be  considered  a  denial  of 
that  testimony.    Plaintiff  also  testified  that 
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all  the  defendants  marched  along,  while  he 
was  made  to  parade  the  streets  after  leaving 
the  clubroom.  Walker  did  not  deny  being  in 
the  procession.  Brown  testified  that  Walker 
might  have  been  in  it,  but  had  nothing  to  do 
with  it.  The  foregoing  shows  W.  P.  Walker's 
connection  with  the  transaction,  as  detailed 
by  him.  It  seems  to  ns  that  it  conclusively 
shows  that  he  agreed  to  participate  in  the 
dealings  of  the  committee  and  citizens  with 
plaintiff.  He  knew  before  he  delivered  the 
message  that  plaintiff  was  to  be  tarred  and 
feathered,  and  he  did  not  withdraw  and  de- 
cline to  have  anything  to  do  with  the  matter. 
Certainly  the  persons  who  informed  him  of 
the  contemplated  punishment  must  have  un- 
derstood by  his  actions  that  he  agreed  to  the 
proceedings.  He  took  charge  of  the  meeting, 
and  did  not  withdraw  therefrom  until  plain- 
tiff was  marched  out.  We  are  unable  to  see 
any  merit  in  the  contention  that  there  was  an 
issue  of  fact  as  to  his  participation  in  the  un- 
lawful acts  charged  against  defendants. 

The  contention  is  made  that-  the  court 
should  have  Instructed  a  verdict  in  favor  of 
W.  B.  Walker.  W.  B.  Walker  was  the  com- 
mitteeman who  had  the  altercation  with 
plaintiff  on  May  17,  1918,  growing  out  of  the 
request  that  plaintiff  pay  (2  for  the  Red 
Cross.  He  knew,  about  20  minutes  before  the 
meeting  took  place,  that  there  would  be  such 
a  meeting  and  he  attended  it.  At  the  meeting 
Mr.  Jacobs,  who  had  accompanied  W.  B. 
Walker  on  the  visit  to  plaintiff,  was  asked 
to  make  a  statement  with  reference  to  what 
had  taken  place  that  day,  and  then  W.  B. 
Walker  said  he  confirmed  what  Jacobs  had 
said.  After  plaintiff's  acts  had  been  discuss- 
ed, Brown,  who  took  the  leading  part  in  the 
proceedings,  said: 

"If  there  is  anybody  in  here  that  objects  to 
tarring  and  feathering  him  and  giving  him  so 
long  to  leave  town,  you  are  at  liberty  to  say  so 
and  not  take  part  in  it." 

Nobody  objected,  and  he  then  appointed 
a  committee  to  go  with  him  after  plaintiff, 
and  also  appointed  a  committee  to  apply  the 
tar  and  feathers.  W.  B.  Walker  remained  in 
the  room  throughout  the  proceedings  which 
have  been  detailed  in  discussing  the  assign- 
ments relating  to  W.  P.  Walker.  W.  B.  Walk- 
er had  nothing  to  do  with  the  selection  or  ap- 
pointment of  committees,  and  did  not  assist 
in  applying  the  tar  and  feathers,  or  attaching 
the  placard,  and  did  not  touch  plaintiff.  The 
plaintiff,  after  testifying  to  the  statement  W. 
P.  Walker  made  to  him,  and  that  said  W.  P. 
Walker  then  told  Brown  to  take  charge  of 
plaintiff,   testified   further  as  follows: 

"Mr.  Brown  appointed  a  committee,  consist- 
ing of  Mr.  B.  R.  NciU  and  J.  W.  Allen,  and  he 
called  W.  B.  Walker,  which  is  Byron  Walker 
as  I  know  him;  he  objected — said,  'J.  P.  will 
take  my  place;'  that  was  Uncle  Johnnie  Walk- 
er would  take  his  place;  and  Mr.  Wiley,  Wans- 
ley  Wiley." 
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W.  B.  Walker  was  asked  while  on  the  wit- 
ness stand  whether  he  agreed  to  the  sentence 
pronounced  by  W.  P.  Walker,  and  he  Bald  he 
did.  Further  on,  when  questioned  as  to  his 
attitude,  he  said: 

"Well,  I  am  saying  right  now  in  my  mind  it 
was  agreeable  to  me." 

As  to  the  issue  with  respect  to  W.  B.  Walk- 
er is  whether  there  was  evidence  from  which 
a  Surf  could  find  against  him,  the  evidence  as 
to  him  must  be  considered  from  the  stand- 
point most  favorable  to  plaintiff.  When  the 
evidence  thus  stated  is  considered,  it  is  suffi- 
cient to  justify  a  finding  that  he  not  only 
agreed  to  and  approved  what  was  done,  but 
suggested  the  name  of  a  person  to  do  part  of 
the  work  of  tarring  and  feathering  plaintiff. 
Surely  that  one  statement,  if  made  by  him, 
would  warrant  an  inference  that  by  his  words 
he  encouraged  the  commission  of  the  acts 
complained  of.  The  twenty-fifth  and  twenty- 
sixth  assignments  are  overruled. 

The  twenty-eighth  assignment  reads  as  fol- 
lows: 

"The  court  erred  In  instructing  the  jury  to 
find  against  the  defendant  G.  C.  Walker,  if 
they  believed  from  the  evidence  that  he  advised 
or  agreed  to  the  assault  on  plaintiff,  because 
there  is  no  evidence  to  justify  finding  that  he 
had  advised  or  agreed  to  said  acts;  the  undis- 
puted evidence  showing  that  he  was  merely 
present,  and  that  he  said  or  did  nothing,  ex- 
cept the  evidence  of  plaintiff  to  the  effect  that 
the  said  Walker  placed  the  placard  on  him 
bearing  the  inscription:  Traitor.  All  others 
take  warning' — and  the  issues  of  fact  as  to  said 
G.  C.  Walker  should  have  been  confined  to  the 
one  controverted  issue  as  to  whether  or  not 
he  did  place  said  placard  on  him,  and  in  over- 
ruling said  defendants'  objection  to  said  charge 
on  said  ground." 

The  testimony  of  Brown  Is  to  the  effect 
that  before  the  meeting  occurred  he  discussed 
with  G.  O.  Walker  plaintiff's  acts,  and  stated 
he  was  going;  to  call  a  meeting,  and  that  noth- 
ing short  of  a  coat  of  tar  and  feathers  would 
satisfy  him,  and  he  hoped  it  would  satisfy 
the  balance.  He  told  G.  C.  Walker  that  he 
did  not  want  him  to  have  anything  to  do 
with  it,  or  take  any  part  in  the  meeting,  or 
the  tarring  and  feathering.  This  was  done 
because  G.  C.  Walker  had  a  son  who  had 
been  wounded  In  France,  and  Brown  was 
afraid  that  G.  O.  Walker  would  not  remain 
cool-beaded.  G.  O.  Walker  attended  the  meet- 
ing in  spite  of  such  request.  There  Is  no  evi- 
dence that  he  did  anything,  except  the  testi- 
mony of  plaintiff  that  said  Walker  placed  the 
placard  on  him,  which  was  contradicted  by 
other  witnesses.  Brown  testified  that,  when 
he  discussed,  the  matter  with  CL  C  Walker, 
the  latter  said  that  what  Brown  had  suggest- 
ed ought  to  be  done.  He  also  testified  that 
said  G.  C.  Walker  was  present  in  the  room 
when  he  made  the  statement  that  he  was 
going  to  have  plaintiff  tarred  and  feathered. 
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and  those  who  did  not  agree  could  leave  the 
room,  and  that  Walker  did  not  leave  the 
room.  Again,  Brown  stated  that  the  sum  and 
substance  of  his  statement  was: 

"Now,  all  those  who  want  to  participate,  re- 
main;  and  those  who  do  not,  leave." 

G.  C.  Walker  testified  he  agreed  to  what 
was-  done.  He  knew  of  the  purchase  of  the 
tar  and  feathers,  knew  the  purpose  of  the 
meeting,  and  had  a  pretty  good  idea  of.  what 
was  going  to  be  done,  unless  they  clmnged 
Mr.  Brown's  idea.  He  said,  "I  was  willing 
to  back  Brown  up  in  it;  everything  he  did." 
When  his  brother,  W.  P.  Walker,  made  the 
statement  to  plaintiff,  It  met  with  his  approv- 
al. Plaintiff  testified  that,  Just  as  they  were 
going  to  leave  the  room,  W.  P.  Walker  sug- 
gested that  plaintiff  be  made  to  carry  the 
Hag,  and,  when  one  of  the  men  started  to 
hand  it  to  him,  G.  O.  Walker  said,  "No ;  you 
don't  let  no  traitor  carry  the  United  States 
flag,"  and  took  the  flag  himself;  that  they 
then  marched  on  down  the  street  We  think 
it  is  obvious  that  the  foregoing  evidence,  If 
found  true  by  the  jury,  would  support  a  find- 
ing that  O.  O.  Walker  participated  in  the  acts 
complained  of  in  such  a  manner  as  to  make 
him  liable  therefor,  regardless  of  whether  or 
not  he  placed  the  placard  on  plaintiff.  The 
twenty-eighth   assignment  is  overruled. 

Plaintiff  alleged  that  by  reason  of  the 
force  used  by  defendants  in  compelling  him 
to  leave  his  place  of  business  and  in  applying 
the  tar  and  feathers  and  being  compelled  fo 
walk  along  the  streets,  he  was  wounded  and 
bruised  about  his  person,  and  as  a  direct  re- 
sult thereof  he  suffered  great  physical  pain, 
and  was  put  in  great  terror  lest  he  be  killed, 
and  by  reason  thereof  suffered  great  mental 
distress. 

[19-22]  The  court  authorized  the  jury,  in 
estimating  actual  damages,  to  take  into  con- 
sideration the  physical  pain  suffered  by  plain- 
tiff, and  also  the  mental  distress,  shame,  and 
humiliation.  This  part  of  the  charge  was 
objected  to  on  the  ground  that  there  was  no 
evidence  of  physical  Injury  or  physical  pain. 
Plaintiff  testified  as  follows: 

"When  this  committee,  consisting  of  Brown 
and  Boggus  and  others,  came  to  my  place  of 
business  and  forced  me  to  go  to  the  city  club- 
room,  they  were  not  in  any  ways  particular 
how  they  handled  me.  When  they  first  came 
to  my  place  after  they  said  take  hold  of  me, 
you  know  why,  they  just  reached  out  and  tak- 
en hold  of  my  arm;  carried  me  in  a  car,  you 
know.  Up  in  the  city  club  there  wasn't  any 
handling  of  me,  much  more  than  just  applying 
that  stuff.  They  forced  me  to  go  down  stairs, 
they  taken  hold  of  me  and  they  told  me  to 
march  on,  and  I  went  because  I  was  afraid  to 
do  anything  else." 

In  answer  to  an  inquiry  concerning  the 
effect  these  acts  had  upon  him  mentally,  he 
answered,  "Why  it  will  worry  a  man  a  lot." 
The  evidence  shows  that  the  tar  was  applied 
to  his  clothing,  and  not  to  his  flesh.     He 


pleaded  that  he  offered  no  resistance,  and 
there  is  no  evidence  of  a  struggle,  or  that  he 
was  jerked,  or  his  arms  squeezed,  unless  it 
follows  as  a  legitimate  inference  from  his 
testimony  above  copied.  His  conclusion  that 
they  were  not  in.  "any  ways  particular"  how 
they  handled  him  Is  followed  by  a  statement 
of  what  they  did,  and  it  cannot  be  inferred 
that  such  statement  was  intended  to  express 
the  idea  that  sufficient  force  was  applied  to 
cause  bodily  suffering,  rather  than  tlie  idea 
that  he  was  subjected  to  the  indignity  of  be- 
ing treated  like  a  prisoner.  There  is  no  evi- 
dence that  he  was  wounded  or  bruised,  as  al- 
leged by  him,  and  it  cannot  be  presumed  that 
he  was  perhaps  Injured  In  a  different  manner 
than  that  alleged  by  him.  The  presumption 
would  be  to  the  contrary.  He  did  not  testify 
that  he  suffered  physical  pain,  and  in  fact  he 
was  not  asked  whether  he  did.  He  was  ask- 
ed concerning  the  effect  upon  his  mind,  and 
answered  that  it  would  worry  a  man  a  lot 
This  answer  was  sufficient  to  justify  a  find- 
ing that  he  suffered  mental  distress,  but  not 
that  the  effect  on  his  mind  was  so  severe  as 
to  bring  about  bodily  suffering. 

A  strong  mental  emotion  may  produce  bod- 
ily Injury  and  cause  bodily  suffering.  Fright 
may  cause  severe  nervous  disorders,  such  as 
entail  bodily  suffering.  Of  course,  physical 
pain  may  be  shown  by  circumstantial  evi- 
dence, but  the  circumstances  must  be  such  as 
to  warrant  a  fair  Inference  that  physical  pain 
was  suffered,  and  not  such  as  to  warrant  only 
a  surmise  whether  or  not  such  was  the  case. 
Appellee  quotes  a  definition  of  the  word 
"pain,"  taken  from  Webster's  dictionary,  but 
overlooks  the  restrictive  effect  of  the  word 
"physical,"  descriptive  of  the  kind  of  pain 
meant  by  the  court.  Surely,  when  a  court  in- 
structs the  Jury  that  it  may  allow  for  physi- 
cal pain,  and  also  mental  distress,  shame,  and 
humiliation,  the  jury  is  bound  to  understand, 
by  the  words  "physical  pain,"  that  the  court 
is  of  the  opinion  that  there  was  evidence  of 
bodily  suffering.  We  are  not  willing  to  ap- 
prove a  definition  of  the  words  "physical 
pain,"  such  as  would  make  them  mean  the 
same  thing  as  mental  distress,  and  thus  at- 
tempt to  destroy  a  distinction  well  establish- 
ed by  courts  and  text-writers.  We  conclude 
that  the  appellants'  contention  is  correct  and 
therefore  sustain  the  twenty-ninth  assign- 
ment of  error. 

The  thirtieth  assignment  reads  as  follows: 

"The  court  erred  in  its  main  charge  in  author- 
izing the  jury,  in  assessing  damages,  to  take 
into  consideration  the  loss,  if  any,  he  has  sus- 
tained in  his  business  as  a  direct  result  of  the 
assault  and  being  driven  from  home,'  because 
the  only  damage  claimed  by  plaintiff  to  his  busi- 
ness in  his  pleading  is  the  sum  of  $2,500,  which 
he  alleges  that  he  would  have  made,  had  he 
been  permitted  to  remain  at  Luting  and  con- 
duct his  business  as  usual,  and  there  is  so  evi- 
dence in  this  case  showing  what  amount  of 
money  he  would  have  made,  had  he  been  per- 
mitted to  remain  in  Luling,  and  no  evidence  to 
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justify  the  submission  of  any  lnme  with  refer- 
ence   to  the  loss  of  business,  and  there  ia  no 
testimony  to  show  whether  hiB  business  after 
the    17th  day  of  May,  1918,  was  run  at  a  loss 
or  a.  profit,  or  to  show  what  sum  of  money,  if 
any,   he  would  have  made,  if  he  had  been  per- 
mitted to  remain   at   Lullng  and  conduct   his 
business,  that  the  said  portion  of  the  charge 
does  not  confine  the  Jury  to  the  facts  pleaded, 
but    authorizes   them   to  consider   sums   other 
than   the  money  he  would  have  made  had  he 
been  permitted  to  remain  in  his  business,  and 
there  ia  no  pleading  to  justify  the  consideration 
of     any  such  items,  and  in  overruling  defend- 
ants' objections  to  said  charge  on  said  ground." 

The  thirty-ninth  assignment  complains  of 
the  same  portion  of  the  charge;  the  objec- 
tions therein  presented  being  that  the  evi- 
dence with  reference  to  plaintiff's  business 
was  not  of  such  a  character  that  the  jury 
could  determine  therefrom  what  loss  was  sus- 
tained by  plaintiff,  if  any,  by  reason  of  being 
driven  from  his  home  and  business.  The  por- 
tion of  the  charge  objected  to  and  the  objec- 
tions urged  are  disclosed  in  the  above-copied 
assignment  of  error. 

[23]  The  loss  pleaded  is  not  that  caused 
by  a  cessation  of  business  on  account  of  the 
tort  of  another,  but  that  caused  by  the  In- 
ability of  plaintiff  to  give  his  personal  serv- 
ices to  the  carrying  on  of  the  business,  which 
was  that  of  the  sale  and  repair  of  saddles 
and  harness  and  the  repair  of  shoes.    The 
business  was  conducted  on  premises  owned 
by  him.    He  had  accumulated  some  property, 
and.  estimated  that  during  the  last  year  and 
a  half  previous  to  May  17, 1918,  he  had  made 
profits,  which  represented  an  average  profit 
of  $150  per  month.    He  did  not  show  how 
much  of  this  profit  was  attributable  to  the 
capital  Invested  and  how  much  to  bis  person- 
al services.    On  May  17,  1918,  he  had  only  two 
men  in  his  employ,  Mr.  Moses  and  a  young 
man  named   Boggus.     Plaintiff's    testimony 
discloses  that  during  part  of  the  time  that  he 
carried  on  his  business  he  had  as  many  as  six 
or  seven  men  employed.    The  natural  Infer- 
ence la  that  his  business  had  already  dimin- 
ished prior  to  his  enforced  absence.    During 
his  absence,  Moses  and  Boggus  were  the  only 
employes,  until  In  January,  1919,  when  Mr. 
Beaumont  was  sent  by  plaintiff  to  assist  in 
conducting  the  business.    He  made  no  effort 
to  show  that  the  profits  during  the  year  and 
a  half  preceding  his  departure  would  consti- 
tute a  fair  basis,  by  reason  of  similarity  of 
conditions,  for  estimating  what  should  have 
been  made  In  the  next  eight  months.    In  fact, 
his  own  testimony  raises  a  very  strong  in- 
ference that  there  had  been  a  great  fall- 
ing off  In  the  volume  of  business  before  he 
was  required  to  absent  himself.    The  evi- 
dence was  of  such  a  character  that  the  jury 
could  only  conjecture  that  a  profit  would 
have  been  made,  and  could  only  indulge  in 
conjecture  whether  plaintiff's  absence   had 
any  effect  upon  the  situation.    It  does  not  ap- 
pear that  he  even  lost  money  by  having  to 
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employ  some  one  In  his  place  at  higher  pay 
than  he  made  In  his  new  location.  Plaintiff 
failed  to  show  with  reasonable  certainty  that 
he  would  have  made  any  profit,  had  he  been 
permitted  to  remain  and  conduct  his  business. 
It  is  universally  recognized  that  profits  in 
business  depend  on  many  contingencies,  and 
that  past  profits  can  only  in  exceptional  cases- 
be  taken  as  a  basis  for  estimating  what  prof- 
its would  have  been  made,  except  for  a  tor- 
tious act.  War  and  drouths  nffect  business, 
and  In  a  small  business  the  popularity  of  the 
owner  may  be  an  important  factor.  The  rec- 
ord discloses  that  there  had  been  some  dis- 
satisfaction with  plaintiff's  attitude  towards 
his  government  and  the  Red  Gross,  and  that 
the  altercation  on  May  17,  1918,  brought 
about  very  general  Indignation  and  resent- 
ment. There  can  be  no  doubt  that  a  general 
uprising  of  the  citizens  against  him  such  as 
is  shown  by  the  evidence,  must  have  had  as  a 
foundation  a  firmly  established  belief  that  he 
was  an  undesirable  citizen.  An  element  of 
uncertainty  as  to  future  profits,  and  a  con- 
dition entirely  variant  (from  that  existing 
when  he  made  profits,  was  therefore  shown 
to  exist  prior  to  the  commission  of  the  acts 
complained  of. 

[24]  The  evidence  being  wholly  insufficient 
to  show  that  he  would  probably  have  made  a 
profit,  If  permitted  to  remain  and  conduct 
his  business,  it  is  unnecessary  to  consider  the 
evidence  relied  on  to  show  that  no  profit  was 
In  fact  made.  We  will,  however,  discuss  it 
Plaintiff  testified  that  in  January,  1918,  he 
estimated  his  stock  of  goods,  machinery,  and 
tools  at  $3,500,  but  took  no  Inventory.  He 
failed  to  state  how  much  he  bought  and  sold 
between  that  time  and  May  17,  1918.  He 
testified  he  replenished  the  stock  to  the  extent 
of  $1,603.14  worth  of  goods,  after  he  left  Lul- 
lng. He  had  Moses  ship  to  him  part  of  the 
stock,  which  he  estimated  at  $500,  but  would 
not  swear  that  it  was  not  worth  as  much  as 
$1,000.  The  fact  that  he  was  simply  guessing 
is  shown  by  his  testimony  given  before  he 
Investigated  and  ascertained  that  he  sent 
$1,603.14  worth  of  goods  to  his  employes,  In 
which  he  stated  in  effect  that  he  figured  the 
goods  he  sent  were  an  offset  to  all  they  ship- 
ped him.  This  was  stated  in  explanation  of 
his  failure  to  mention  the  goods  shipped  him 
when  he  first  testified.  He  further  testified 
he  drew  money  out  of  the  bank,  which  had 
been  deposited  by  Moses,  and  he  estimated  the 
sum  at  $600,  but  admitted  he  did  not  know 
whether  it  was  more  than  that  He  testified 
that  he  finally  sold  the  stock  for  $1,600,  and 
gave  the  buyers  about  $300  worth  of  property, 
and  retained  one  machine  for  which  he  might 
have  got  a  couple  of  hundred  dollars,  but 
which  was  about  worn  out    He  did  not  tes- 

]  tlfy  how  much  he  estimated  this  machine  at 
in  January,  1918.  He  did  not  testify  that  he 
sold  the  stock  at  list  price,  and  in  fact,  as 
we  understand  his  testimony,  he  stated  he 
sold  below  list  price. 
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So  careless  was  he  concerning  making 
proof  such  as  would  warrant  more  than  a 
guess,  that  he  made  no  list  of  the  goods  ship- 
ped to  him,  although  at  that  time  he  had  al- 
ready dec'ded  to  bring  a  suit  He  summed 
up  by  taking  the  figures  most  favorable  to 
him  and  ignoring  the  goods  he  gave  away, 
.  the  discrepancy  between  list  price  and  selling 
price,  and  the  machine  retained  by  him,  and 
stated  that  he  estimated  from  such  figures 
that  he  lost  $2,600,  instead  of  making  a  prof- 
it As  a  matter  of  fact  the  jury  would  have 
to  guess  how  much  his  stock  was  ■  worth  In 
May,  1918,  and  also  guess  how  much  he  got 
for  it  The  loss  he  guesses  at  is  not  con- 
sistent with  other  testimony  given  by  him. 
For  instance,  If  his  stock,  machinery,  and 
tools  had  been  worth  $3,500  on  May  17,  1918, 
as  he  at  first  Implied,  but  later  said  his  esti- 
mate was  made  in  January,  and  he  added 
$1,603  worth,  and  sold  $1,500  worth  below 
list  price,  gave  away  $300  worth,  retained  a 
machine  worth  $200,  and  withdrew  stock 
worth  from  $500  to  $1,000,  then  his  employes 
sold  stock  worth  from  $2,103  to  $2,603.  Moses 
managed  the  business  for  eight  months  for 
7%  per  cent  of  the  receipts,  and  it  can  hardly 
be  presumed  that  his  subordinate  received 
more  pay.  If  the  stock  had  been  sold  at  cost, 
and  the  employes  received  15  per  cent,  they 
would  have  received  less  than  $400  for  their 
eight  months'  services — less  than  $25  each 
per  month;  but  If  they  sold  it  at  cost,  the 
plaintiff  would  only  be  out  the  $400  and  such 
other  expenses  as  were  necessarily  Incurred. 
He  makes  no  attack  upon  the  honesty  of  his 
employes,  and  admits  they  sent  him  reports 
saying  they  did  a  good  business.  He  admits 
they  probably  deposited  more  money  than  he 
did  prior  to  May  17,  1918,  but  explains  this 
by  saying  Moses  sold  some  wood  for  him,  out 
of  which,  however,  no  commission  was  paid 
Moses.  He  kept  no  books  and  failed  to  pro- 
duce any  kept  by  Moses,  or  any  bank  state- 
ments, but  simply  undertook  to  guess  at  every- 
thing. 

[26]  Although  he  only  sought  to  recover 
for  loss  of  profits,  and  did  not  allege  that  his 
stock  or  machinery  had  become  less  valuable 
because  of  his  absence,  the  charge  of  the 
court  authorized  the  Jury  to  allow  him  "the 
loss  sustained  In  his  business  as  the  direct 
result  of  his  being  so  driven  from  bis  home 
and  business."  Under  this  charge  the  jury 
must  have  felt  authorized  to  allow  him  any 
loss  they  found  he  sustained,  whether  of  stock 
of  goods  accumulated  prior  to  May  17,  1918, 
or  profits  they  might  find  he  would  have 
made.  The  charge  was  erroneous,  because  It 
authorized  the  recovery  of  losses  not  pleaded, 


and  also  because  the  evidence  did  not  show 
that  any  profits  would  have  been  made,  had 
plaintiff  been  permitted  to  remain  at  Iiuling. 
Sometimes  it  is  of  Interest  to  see  what  the 
views  of  other  courts  have  been  in  considering 
what  degree  of  certainty  should  be  attained 
in  making  proof  of  profits  alleged  to  have 
been  lost  We  will  cite  a  few  cases  which 
we  believe  to  be  of  some  assistance  in  the 
consideration  of  the  facts  of  this  case.  Mill- 
er v.  Wilkes-Barre  Gas  Go.,  206  Pa.  254, 
55  Atl.  974;  Bierbach  v.  Goodyear  Rubber 
Co.,  54  Wis.  208,  11  N.  W.  514,  41  Am.  Rep. 
19;  De  Palma  v.  Weinman,  15  N.  M.  68,  103 
Pac.  782,  24  I*.  R.  A.  (N.  S.)  423;  McGill  v. 
Fuller  Co.,  45  Wash.  615,  88  Pac.  1038.  The 
assignments  are  sustained. 

[26]  By  assignment  31  complaint  Is  made 
because  the  court  authorized  a  recovery  for 
mental  distress,  shame,  and  humiliation 
plaintiff  may  suffer  In  the  future.  We  find 
no  merit  in  the  objections  urged,  and  over- 
rule the  assignment 

[27]  Assignments  32  to  88,  inclusive,  re- 
late to  exemplary  damages — the  contentions 
being  that  the  evidence  did  not  justify  the 
submission  of  such  issue  as  to  any  of  the  de- 
fendants; that  it  was  erroneously  submitted ; 
mat  as  to  defendants  Jacobs  and  W.  P.  and 
W.  B.  Walker,  the  evidence  was  Insufficient  to 
warrant  the  recovery  of  exemplary  damages. 
We  do  not  believe  any  of  the  contentions  are 
sound,  and  overrule  all  of  such  assignments. 

Assignments  40  to  56,  Inclusive,  and  59  and 
60,  relate  to  the  verdict  and  judgment;  the 
contention  being  presented  In  various  ways 
that  the  judgment  rendered  after  filing  of  the 
remittitur  is  excessive,  both  as  to  actual  and 
exemplary  damages,  as  to  all  defendants,  and 
as  to  several  in  particular.  In  view  of  the 
fact  that  the  judgment  will  be  reversed  and 
the  cause  remanded  for  another  trial,  on 
account  of  errors  hereinbefore  pointed  out 
we  will  not  pass  upon  these  assignments;  it 
being  obvious  that  the  evidence  may  differ, 
and  that  any  indication  of  our  view  upon  the 
facts  as  presented  would  be  of  no  benefit  upon 
another  trial. 

The  fifty-sixth  assignment  complains  of  a 
remark  made  by  counsel  in  argument  which 
upon  objection  was  withdrawn,  and  an  in- 
struction given  not  to  consider  it  The  argu- 
ment was  clearly  Improper.  As  It  will  not 
eccur  upon  another  trial,  and  the  cause  is  to 
be  remanded  upon  other  grounds,  we  need 
not  consider  it  further. 

We  find  no  merit  in  the  fifty-seventh  and 
fifty-eighth  assignments. 

The  judgment  is  reversed,  and  the  cause 
remanded. 
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'WILSON  v.  BANKERS'  TRUST  CO. 
(No.  8245.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 
Jan.  10,  1020.    On  Rehearing,  Feb. 
28,  1920.) 

Corjpobations  «=>90(7)— Whethxb  stock  had 
been  issued  juby  question. 

In  action  on  a  promissory  note  given  for 
the  purchase  price  of  corporate  stock,  evidence 
that  the  corporation  made  out  a  stock  certifi- 
cate which  was  not  delivered  to  the  maker  of 
the  note,  that  dividends  on  the  stock  were 
credited  against  interest  due  on  the  note,  etc., 
*eW  to  make  a  jury  question  whether  the  stock 
had  been  "issued"  in  violation  of  the  constitu- 
tional provision  that  no  corporation  shall  issue 
stock  except  for  money  paid,  labor  done,  or 
property  actually  received. 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  W.  F.  Whitehurst  Judge. 

Action  by  the  Bankers'  Trust  Company 
against  L.  F.  Wilson.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and 
remanded. 

J.  C.  Muse,  of  Dallas,  and  Miller  ft  Miller, 
of  Ft  Worth,  for  appellant. 

Pope  ft  Young,  of  Dallas,  for  appellee. 


RASBTJRY,  J.  This  Is  an  appeal  from  the 
action  of  the  trial  court  peremptorily  direct- 
ing verdict  in  favor  of  appellee  for  $1,427.60, 
representing  the  principal,  Interest,  and  at- 
torney's fee  Hue  upon  a  negotiable  promisso- 
ry note  executed  by  appellant  in  favor  of  ap- 
pellee ;  the  principal  of  the  note  representing 
the  amount  appellant  agreed  to  pay  for  100 
shares  of  the  preferred  capital  stock  of  ap- 
pellee, a  private  corporation. 

The  Issue  made  in  the  court  below  and 
presented  here  by  appellant  is,  in  substance, 
that  the  transaction  which  culminated  In  the 
execution  of  the  note  sued  on  was  a  sale  on 
credit  of  the  stock  of  a  private  corporation 
and  unenforceable  because  In  violation  of  the 
Constitution. 

A  fair  analysis  of  the  evidence  adduced  on 
that  Issue  discloses  the  following  material 
facts:  March.  14,  1914,  appellant  executed 
and  delivered  to  appellee  a  contract  in  writ- 
ing reciting,  among  other  things:  "I  hereby 
purchase  100  shares  of  the  capital  stock  of 
the  Bankers'  Trust  Company,  for  which  I 
agree  to  pay  eleven  hundred  and  fifty  dol- 
lars." On  the  same  day  appellant  executed 
and  delivered  to  appellee  his  negotiable  prom- 
issory note,  whereby  he  agreed  to  pay  appeli 
lee  $1,160  on  or  before  December  31,  1914, 
with  7  per  cent  per  annum  interest  thereon 
from  date  until  paid,  as  well  as  10  per  cent 
of  the  amount  of  the  note  as  attorney's  fees 
in  event  of  suit  etc.  September  1,  1914,  the 
president  and  secretary  of  appellee  signed 
certificate  No.  345,   reciting   that  appellant 
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was  the  owner  of  100  shares  "of  the  prefer- 
red stock  of  the  Bankers'  Trust  Company, 
transferable  only  upon  the  books  of  the 
company  in  person  or  by  attorney,"  etc.,  and 
attached  thereto  the  corporate  seal  of  the 
company.  The  certificate  guarantees  the 
holder  an  annual  dividend  out  of  the  net 
earnings  of  the  corporation,  if  the  net  earn- 
ings will  pay  that  much  before  paying  any- 
thing to  the  holders  of  the  common  stock. 
The  certificate  was  never  delivered  to  appel- 
lant It  remained  at  all  times  in  possession 
of  appellee.  The  corporate  officials  record- 
ed the  certificate  on  its  stock  register.  From 
the  date  of  the  signing  and  attesting  of  the 
certificate,  or  September  1,  1914,  appellee  al- 
lowed and  credited  appellant  on  his  note 
with  sums  equal  to  the  dividends  permitted 
to  be  earned  by  the  stock  purchased  by  ap- 
pellant. Officers  of  appellee  say  such  allow- 
ance was  not  dividends,  but  was  merely  a 
book  entry  carrying  out  the  custom  of  the 
corporation  and  an  agreement  they  had  with 
appellant  to  allow  subscribers,  pending  pay- 
ment on  their  notes,  a  sum  equal  to  the  earn- 
ing capacity  of  the  stock  for  which  they  had 
subscribed.  However,  in  corresponding  with 
appellant  the  officers  of  appellee  referred  to 
the  allowance  as  dividends.  Indorsed  on  the 
note  by  appellee's  officers  was  "Collat  No. 
197."  The  numerals  "197"  was  the  register 
number  on  appellee's  books  of  the  certificate 
signed  and  held  as  we  have  recited.  Appel- 
lant testified,  in  substance,  that  George 
Slaughter,  whom  he  knew,  and  R,  T.  Stuart 
solicited  him  in  Oklahoma  City  to  purchase 
100  shares  of  stock  in  appellee  company,  but 
that  he  explained  to  them  that  due  to  several 
"dry"  years  (appellant  was  a  ranchman)  he 
did  not  have  the  money,  but  that  finally  they 
said,  "We  will  take  your  note ;"  to  which  he 
assented  and  signed  the  note  sued  on.  He 
had  no  agreement  that  the  dividends  on  the 
stock  shouM  be  credited  on  the  note.  He 
saw  the  certificate  of  stock  once  in  1917  in 
the  hands  of  Towne  Young,  attorney,  before 
Young  entered  the  army.  Young  at  the  same 
time  had  the  note.  The  certificate  was  nev- 
er in  his  possession.  In  reply  to  a  letter 
from  A.  B.  Wood,  president  of  appellee,  writ- 
ten In  December,  1916,  inquiring  if  he  would 
sell  his  stock  in  appellee  corporation,  the  ap- 
pellant in  reply  declared  that  he  did  not  at 
that  time  own  any  stock  in  appellee  corpora- 
tion. > 

Bench  and  bar  are  familiar  with  that  pro- 
vision of  the  Constitution  which  declares 
that— 


"No  corporation  shall  issue  stock  or  bonds  ex- 
cept for  money  paid,  labor  done  or  property 
actually  received,  and  all  fictitious  increase  of 
stock  or  indebtedness  shall  be  void." 

In  most,  if  not  all,  of  the  cases  in  which 
this  and  other  courts  have  been  called  upon 
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to  apply  the  foregoing  provision  the  control- 
ling question  necessarily  has  been,  Was 
there,  in  fact,  an  Issue  of  stock?  for  the 
reason  that  obviously  there  can  be  no  viola- 
tion of  the  Constitution  until  such  issue. 
This. court  has  held  that  when  a  subscriber 
delivers  his  promissory  note  to  a  corporation 
evidencing  his  purchase  of  and  obligation  to 
pay  for  stock  in  the  corporation,  and  the 
corporation  prepares,  and  its  officers  sign 
and  attest,  a  certificate  evidencing  the  own- 
ership of  shares  by  the  subscriber,  and  the 
stockholder  in  turn  permits  the  certificate  to 
remain  with  the  corporation  as  collateral  se- 
curity under  a  contract  authorizing  the  sale 
thereof  and  the  application  of  the  proceeds 
to  the  payment  of  the  note,  and  in  addition 
constitutes  some  officer  of  the  corporation  his 
attorney  in  fact  to  vote  his  stock  at  meetings 
of  stockholders,  which  note  and  collateral 
agreement  are  accepted  by  the  corporation 
and  the  stockholder's  proxy  recognized,  such 
facts  in  law  constitute  an  issuance  of  stock. 
Republic  Trust  Oo.  v.  Taylor,  184  S.  W.  772; 
Kanaman  v.  Gahagan,  185  S.  W.  619,  It  has 
also  been  recently  held  that  attendance  upon 
and  voting  at  stockholders'  meetings,  holding 
official  position  in  the  corporation,  and  the 
receiving  of  dividends  are  manifestations  on 
the  .part  of  the  stockholder  evidencing  his 
ownership  of  stock,  while  the  acceptance  of 
the  subscription  contract,  the  entry  of  the 
name  of  the  subscriber  upon  the  stock  book 
as  a  stockholder,  permitting  him  to  attend 
stockholders'  meetings  and  vote,  paying  him 
dividends  or  proportional  shares  of  the  prof- 
its and  gains,  are  concessions  manifesting 
the  purpose  of  the  corporation  to  regard  such 
persons  as  the  owner  of  stock.  Turner  v. 
Cattleman's  Trust  Co.  (Com.  App.)  215  S.  W. 
831.  In  the  case  cited  it  is  also  held,  in  ef- 
fect, that  while  the  Issuance  of  the  certifi- 
cate by  the  corporation  is  a  circumstance  to 
be  considered  In  such  cases  the  Allure  to  is- 
sue it  is  not  conclusive  of  the  m tendon  of 
the  parties ;  since  the  certificate  when  Issued 
is  merely  evidence  of  the  ownership  of  stock, 
and  is,'  in  no  sense,  requisite  to  the  exercise 
by  the  stockholder  of  all  his  powers  as  such, 
or  to  the  recognition  of  his  rights  thereunder 
by  the  corporation. 

We  are  also  of  opinion  that,  while  it  Is 
true  that  subscriptions  to  stock  are  usually 
made  during  the  formative  period  of  the  cor- 
poration and  evidenced  by  informal  con- 
tracts or  subscriptions,  we  can  see  no  funda- 
mental objection  to  subscriptions  being  evi- 
denced In  any  manner  that  the  parties  may 
adopt,  including  the  medium  of  a  promissory 
note,  as  in  the  present  case;  since  the  note 
only  evidences  the  obligation  of  the  maker  to 
pay  the  amount  specified  at  the  date  agreed 
upon,  and  at  which  time  the  maker  would  be 
entitled  to  his  stock.  Of  course,  if  at  the  time 
of  the  making  of  the  note  the  corporation  did 
those  acts  which  in  law  constitute  an  issu- 


ance of  stock  the  constitutional  provision 
would  apply ;  since  such  a  transaction  would 
in  simple  analysis  constitute  a  sale  of  stock 
on  credit  by  taking  the  obligation  to  pay  the 
money  at  a  future  day,  which  the  Constitu- 
tion requires  to  be  paid  when  the  stock  is 
issued. 

In  the  light  of  the  rules  stated  and  the 
facts  of  the  case  at  bar,  we  have  reached  the 
conclusion  that  the  court  erred  in  peremptori- 
ly directing  verdict  for  appellee.  We  may 
concede,  as  we  have  intimated  we  should, 
that  the  simultaneous  merging  of  the  sub-' 
scription  contract  obligation  into  the  promis- 
sory note  did  not  alone  evidence  a  sale  of  the 
stock  on  credit,  on  the  theory  that  the  note 
was  a  mere  fixing  of  the  time  when  the  pay- 
ment for  the  stock  was  to  be  made ;  though 
we  do  not  desire  by  such  conclusion  to  deny 
the  trial  judge  or  jury  the  right  to  consider 
the  circumstance  that  the  note  bore  interest 
notwithstanding  it  is  contended  there  was 
not  a  sale.  Again,  a  certificate  covering  the 
number  of  shares  purchased  by  appellant 
was  signed  and  attested  by  the  officers  of 
appellee.  It  is  true  the  certificate  was  never 
delivered  to  appellant  On  the  other  hand,  it 
is  without  dispute  that  appellee  paid  appel- 
lant dividends  on  the  amount  of  shares  cov- 
ered by  the  certificate  from  the  date  of  its 
issuance,  which  preceded  the  maturity  of  the 
note.  True,  appellee  explains  that  such  pay- 
ments were  not  real  dividends,  but  mere  book 
entries  Intended  as  offsets  to  the  interest  pro- 
vided for  in  the  note.  It  is  also  trtie  that 
the  certificate  of  stock  while  retained  by  ap- 
pellee was  in  the  name  of  appellant,  and  so 
entered  upon  appellee's  books.  There  is  also 
an  entry  in  appellee's  books  which  might  or 
might  not  Indicate  that  the  stock  certificate1 
was  retained  by  appellee  as  collateral  securi- 
ty, for  payment  of  the  note.  In  addition  to 
the  foregoing,  the  tendency  of  the  evidence 
of  appellant  is  to  show  that  there  was  a  sim- 
ple sale  on  credit;  appellee  taking  his  note, 
though  he  concedes  there  was  no  delivery  of 
the  stock  and  once  denied  owning  any.  Be 
also  denies  any  arrangement  by  which  the 
dividends  assigned  to  the  stock  should  mere- 
ly be  considered  as  offsets.  The  evidence  be- 
ing as  we  have  recited,  It  presents  in  oar 
opinion  a  case  that  will  warrant  neither  an 
affirmance  of  the  trial  court's  action  in  per- 
emptorily directing  a  verdict  nor  in  render- 
ing judgment  for  appellee.  Ordinarily, 
transactions  of  the  sort  involved  here  do  not 
depend  upon  the  intention  of  the  parties, 
since  that  intention  is  generally  made  dear 
by  matters  of  record;  but  here  we  have 
readied  the  conclusion  that  due  to  the  equiv- 
ocal statements,  acts,  and  conduct  of  the 
parties  and  the  conflicting  Inferences  to  be 
drawn  therefrom,  as  disdosed  by  the  record 
now  before  us,  the  question  of  whether  appel- 
lee intended  to  recognize  appellant  as  a 
shareholder  and  confer  ownership  upon  him 
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of  the  shares  of  stock,  etc.,  and  hence  In  le- 
gal contemplation  Issue  it,  is  a  matter  of  in- 
tention to  be  determined  by  the  jury  from 
the  related  facts. 

In  view  of  another  trial  we  are  not  to  be 
understood,  in  referring  to  any  given  fact  or 
circumstance,  as  determining  that  such  fact 
or  circumstance  does  or  does  not  tend  to 
prove  any  material  fact  or  sTiould  or  should 
not  carry  especial  weight  or  significance. 
Merely  that,  all  evidence  considered,  it  does 
present  a  matter  about  which  ordinary  minds 
would  probably  differ. 

The  judgment  Is  reversed,  and  cause  re- 
manded. 

On  Rehearing. 

Appellee,  by  appropriate  motion  to  correct, 
asserts  that  this  court  has  found  that  appel- 
lant, in  answer  to  a  letter  written  by  "A.  B. 
Wood,  president  of  appellee,"  declared  that 
he  did  not  own  any  stock  in  appellee  corpora- 
tion ;  while  the  evidence  discloses  that  A.  B. 
Wood  was  never  connected  with  appellee,  but 
at  the  time  referred  to  in  the  evidence  was 
president  of  Wood-Ferris  Investment  Com- 
pany, engaged  in  purchasing  and  selling 
stocks.  There  is  no  testimony  in  the  record 
showing  that  Wood  was  president  of  Bank- 
ers' Trust  Company.  The  letter  referred  to 
by  this  court  In  the  opinion,  inquiring  if  ap- 
pellant owned  stock  in  appellee,  was  signed 
"A.  B.  Wood,  Pres.,"  and  does  not  warrant 
our  unaccountable  conclusion  that  he  was 
president  of  appellee.  The  claim  that  he  was 
president  of  Wood-Ferris  Investment  Com- 
pany Is  also  without  support  in  the  record. 
With  the  foregoing  correction  in  the  findings 
of  fact,  we  conclude,  after  careful  considera- 
tion, that  the  motion  for  rehearing  should 
be  and  is  hereby  overruled. 


LANCASTER  et  al.  t.  FUTRELL.    (No.  2220.) 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 

Feb.  5,  1920.     Rehearing  Denied 

Feb.  10,  1920.) 

Railroads  «=»17— -Station  agent  without 
atjthobitt  to  contbact  fob  board  of  in- 
jured animal  shipped. 
A  station  agent  has  no  apparent  authority 
to  bind  the  railroad  by  a  contract  to  board  and 
lodge  a  mule  which  was  part  of  a  shipment  and 
was  injured  while  in  the  railroad's  possession. 

Appeal  from  Red  River  County  Court;  R. 
J.  Williams,  Judge. 

Action  by  Ed  Futrell  against  Lancaster 
and  Wight,  receivers  of  the  Texas  Pacific 
Railway,  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Reversed  and 
rendered. 
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After  a  bunch  of  mules  shipped  by  Hook- 
er &  Tucker  over  the  Texas  &  Pacific  Rail- 
way had  been  unloaded  Into  said  company's 
stock  pens  at  Detroit,  the  destination  of  the 
shipment,  but  before  the  mules  were  deliv- 
ered to  the  consignees,  one  of  them  was 
found  to  be  severely  Injured.  The  station 
agent  of  the  carrier  at  Detroit,  one  Robin- 
son, having  employed  a  veterinarian,  one 
Brukleo,  to  treat  the  injured  mule,  the  ani- 
mal was  turned  over  to  appellee,  a  livery- 
man, for  board  and  lodging  while  It  was  be- 
ing treated.  Appellee  kept  and  cared  for 
the  mule  300  days.  During  part  of  that  time 
said  railway  was  operated  by  the  appellant 
receivers,  and  during  the  remainder  thereof 
hy  the  federal  government  through  its  Di- 
rector Generals  of  Railroads.  By  his  suit  ap- 
pellee sought  and  recovered  judgment  against 
the  receivers  for  the  sum  of  $1  per  day  for 
the  part  of  the  300  days  they  had  charge  of 
the  railway,  and  against  the  appellant  Di- 
rector General  of  Railroads,  Walker  D. 
Hines,  for  a  like  sum  per  day  for  the  part 
of  the  800  days  the  federal  government  had 
charge  of  It.  The  appeal  is  by  both  the  re- 
ceivers and  the  Director  General. 

R.  S.  Shapard,  of  Dallas,  and  Head,  Dil- 
lard,  Smith,  Maxey  &  Head  and  J.  F.  Holt, 
all  of  Sherman,  for  appellants. 

Carl  W.  Johnson  and  B.  0.  Jones,  both  of 
Clarksville,  for  appellee. 

WILLSON,  C.  J.  (after  stating  the  facts 
as  above).  Appellants  insist,  and  we  agree, 
that  testimony  merely  (and  there  was  none 
other  as  to  the  authority  he  possessed)  that 
Robinson  was  the  carrier's  station  agent  at 
Detroit,  did  not  warrant  a  finding  that  he 
had  authority  to  bind  them  by  a  contract 
with  appellee  to  board  and  lodge  the  mule. 
Hill  v.  Railway  Co.,  6  Ala.  App.  488,  00 
South.  450;  1  Elliott  on  Railroads,  $g  211, 
214,  216,  303 ;  4  Elliott  on  Railroads,  g  2895 ; 
Railway  Co.  v.  Bryan,  60  Ind.  App.  223,  110 
N.  E.  218;  Railway  Co.  v.  McVay,  98  Ind. 
391,  49  Am.  Rep.  770;  Sevier  v.  Railway 
Co.,  92  Ala.  258,  9  South.  405;  Railway  Co. 
v.  Beatty,  35  Kan.  265,  10  Pac.  845,  57  Am. 
Rep.  ICO.  In  the  case  first  cited  above  the 
question  was  as  to  the  authority  of  the  car- 
rier's local  freight  agent  at  Annlston,  Ala., 
in  charge  of  its  "business  in  receiving  and 
delivering  freight  at  that  point,"  to  bind  it 
by  a  contract  with  a  veterinarian  to  treat 
and  care  for  certain  injured  horses.  There 
It  was  not  pretended,  and  we  think  it  rea- 
sonably cannot  be  here,  that  the  testimony 
showed  express  authority  in  the  agent  to 
make  the  contract  in  question.  There,  as 
here,  the  apparent  authority  with  which  the 
agent  was  clothed  "was  to  receive,"  quoting 
from  the  opinion  in  that  case,  "and  deliver 
I  freight  for  the  railway  company,  including, 
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of  course,  the  Implied  authority  to  do  every- 
thing that  might  be  necessarily  incident  to 
the  transaction  of  that  business,"  and  as  ap- 
plicable to  this  case  as  well  we  quote  fur- 
ther from  the  opinion  of  the  court  in  that 
one: 

'It  cannot  be  successfully  contended  that 
it  was  part  of  the  implied  duty  of  a  freight 
agent  to  have  the  stock  treated  by  a  veterinary 
surgeon  as  an  incident  of  the  delivery  by  him 
of  the  shipment  to  the  consignee.  It  was  Mc- 
Ouirk's  duty  as  the  defendant's  freight  agent 
to  deliver  the  stock  and  to  do  anything  neces- 
sary in  the  performance  of  this  duty,  but  cer- 
tainly it  was  not  his  duty  to  employ  a  veteri- 
nary surgeon  to  treat  them  before  delivery;  on 
th,e  contrary,  it  was  his  duty  to  deliver  the  ship- 
ment as  it.  came  into  his  possession,  and  it  was 
th'e  duty  of  the  consignee  to  receive  the  stock, 
even  though  in  an  injured  or  damaged  condi- 
tion." 

A  difference  between  that  case  and  this 
one  lies  in  the  fact  that  the  plaintiff  there 
sought  a  recovery  for  his  services  as  a  vet- 
erinarian in  treating  and  caring  for  the 
horses,  while  here  the  plaintiff  Bought  a  re- 
covery for  boarding  and  lodging  the  mule. 
But  we  think  the  difference  does  not  weaken 
that  case  as  authority  here;  for  we  think  it 
cannot  be  doubted  that,  if  the  services  there 
performed  were  not  within  the  apparent 
scope  of  the  agent's  authority,  the  services 
here  performed  were  not.  Another  difference 
between  that  case  and  this  one  lies  in  the 
fact  that  in  that  one  the  animals  were  not 
Injured  while  in  the  defendant's  possession, 
but  while  they  were  in  the  custody  of  a  con- 
necting carrier ;  while  here  it  appeared  that 
the  mule  was  injured  while  in  the  possession 
of  the  appellant  receivers.  But  we  think  the 
difference  is  not  one  which  makes  the  rea- 
sons controlling  in  the  disposition  of  that 
case  inapplicable  to  this  one.  It  is  not  clear 
on  principle  that,  In  the  absence  of  other  tes- 
timony of  a  person's  authority  than  that  to 
be  inferred  from  proof  merely  that  he  was 
the  carrier's  station  agent,  it  should  be  held 
in  any  case  that  such  person  could  bind  the 
carrier  by  a  contract  like  the  one  in  ques- 
tion here.  If  it  should  be  so  held  in  any 
case,  we  take  it  It  would  only  be  in  one 
where  it  was  made  to  appear,  and  it  was  not 
in  this  one,  that  an  emergency  existed  which 
demanded  action  by  the  carrier  before  the 
station  agent  could  communicate  with  his 
superior  officers.  Such  seems  to  have  been 
the  conclusion  reached  by  the  court  In  Rail- 
way Co.  v.  Bryan,  cited  above.  There  a 
physician  was  employed  by  the  carrier's  sta- 
tion master  to  treat  a  person  "who  had  been 
dangerously  injured  by  the  carrier's  em- 
ployes while  trespassing  on  Its  tracks.  Dis- 
cussing the  question  made  as  to  the  power  of 
the  station  master  to  bind  the  carrier  by  a 
contract  to  pay  the  physician  for  his  serv- 


ices in  treating  the  Injured  man,  the  court 
said: 

"It  is  undoubtedly  true  that  on  ordinary  oc- 
casions, and  at  times  when  a  superior  officer 
was  in  reach,  a  station  master  could  not  bind 
the  railroad  company  to  pay  for  medical  serv- 
ices. But  when  an  employe  is  injured  by  a 
railroad  train,  and  immediate  attention  is  de- 
manded in  order  to  save  life  or  prevent  a  great 
injury,  in  this  pressing  and  imperious  need  it  is 
held  that,  when  the  highest  officer  of  tbe  corpo- 
ration present  engages  a  physician,  the  emer- 
gency has  created  In  him  an  authority  to  bind 
the  company  to  pay  for  such  services  as  the 
emergency  demands,  and  no  more." 

The  judgment  will  be  reversed,  and  judg- 
ment will  be  here  rendered  that  appellee 
take  nothing  by  his  suit  against  appellants. 


MONTFORT  et  al.  v.  DAVISS,  District  Judge. 
(No.   7606.) 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 

Jan.  10,  1920.    Rehearing  Denied 

Feb.  28,  1920.) 

1.  Judges  <8=»49(2)— Judge  not  disqualified 
by  expression  of  opinion. 

A  judge  is  not  disqualified  from  proceeding 
with  the  trial  of  an  action  because  he  haB  al- 
ready expressed  an  opinion  therein. 

2.  Mandamus  <£=>31  —  Where  judge  was 
mistakenly  disqualified  and  govern  oe 
appointed  another,  mandamus  will  issue 
to  compel  fibst  judge  to  proceed. 

Where  trial  judge  deemed  himself  disquali- 
fied and  certified  the  facts  to  the  Governor, 
who  appointed  another  judge,  Buch  appoint- 
ment, where  the  facts  were  insufficient  to  dis- 
qualify, is  not  effective,  and  the  trial  judge 
may  by  mandamus  be  compelled  to  proceed. 

3.  Mandamus  <S=>5— To  compel  trial  judos 

WHO  DEEMED  HIMSELF  DISQUALIFIED  TO  PRO- 
CEED WILL  NOT  BE  DENIED  BECAUSE  OF  AT- 
TEMPTED APPEAL  FROM  ORDER  OF  DISQUALI- 
FICATION. 

Where  relators  gave  notice  of  appeal  from 
an  order  of  the  trial'  judge  disqualifying  him- 
self and  executed  a  supersedeas  bond,  etc.,  such 
proceeding  will  not  preclude  mandamus  to  com- 
pel the  trial  judge,  who  was  not  disqualified,  to 
proceed,  for  his  order  was  purely  interlocutory 
and  did  not  dispose  of  the  case. 

4.  Mandamus  «=>5-Judge  who  erroneous- 
ly DEEMED  HIMSELF  DISQUALIFIED  MAY  BE 
COMPELLED  TO  ACT  THOUGH  APPLICATION 
FOR  INJUNCTION  WAS  ACTED  UPON  BT  OTHEI 
JUDGE. 

Where  a  judge  erroneously  deemed  himself 
disqualified  and  refused  to  act,  whereupon  an 
application  for  injunction  was  made  to  another 
judge  and  acted  upon,  held  that,  in  view  of 
Vernon's  Sayles*  Ann.  Civ.  St.  1914,  art.  4643, 
providing  that  district  judges  may  gTant  writs 
of  injunction   returnable  to  courts   other  than 
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their  own,  the  Injunction  proceeding  will  not 
prevent  mandamus  compelling  the  original  trial 
judge  to  proceed  with  the  cause. 

Proceeding  by  W.  F.  Montfort  and  others, 
relators,  for  writ  of  mandamus  to  compel 
H.  B.  Darlss,  District  Judge,  to  proceed  to 
trial  and  Judgment  In  a  cause  pending.  Ap- 
plication granted. 

Richard  Mays  and  Augustus  P.  Mays,  both 
of  Corsicana,  for  relators. 

Dexter  Hamilton  and  Calllcntt  &  Johnson, 
all  of  Corsicana,  for  respondent 

PER  CURIAM.  The  purpose  of  this  pro- 
ceeding is  to  compel  Hon.  H.  B.  Davlss,  Judge 
of  the  Thirteenth  Judicial  district  of  Texas, 
to  proceed  to  trial  and  Judgment  agreeably 
to  the  principles  and  usages  of  law  in  a 
cause  now  pending  in  said  district  court,  and 
for  which  purposes  this  court  is  requested 
to  issue  the  writ  of  mandamus  authorized 
In  such  cases  by  article  1696,  Vernon's  Sayles' 
Texas  Civil  Statutes. 

October  6,  1919,  In  cause  No.  10679,  W.  F. 
Montfort  et  al.  v.  Commissioners'  Court  et 
al.,  pending  In  the  Thirteenth  Judicial  dis- 
trict, respondent,  by  order  entered  upon  the 
petition  in  said  proceeding  in  substance,  tem- 
porarily restrained  the  defendants  therein 
from  contracting  for  the  construction  of  a 
pike  road  from  Corsicana,  in  Navarro  coun- 
ty, to  the  line  of  Ellis  county,  and  provided 
for  a  full  hearing  at  a  subsequent  date, 
which  was  later  extended  to  October  8th,  at 
which  time  the  respondent,  on  call  of  the 
case,  held  himself  disqualified  and  declined 
on  that  ground  to  make  any  further  orders 
in  the  case.  The  order  of  the  court  adjudg- 
ing himself  disqualified  to  hear  the  case  Is, 
fa  substance,  that  respondent  had  formed, 
expressed,  and  then  held  a  clearly  denned 
opinion  concerning  the  Issues  involved  In  the 
suit,  which  was  formed,  held,  and  expressed 
prior  to  the  pending  controversy  and  as 
result  of  another  suit  tried  before  him  and 
affirmed  by  this  court,  and  concerning  which, 
and  at  a  time  when  the  location  of  the  pike 
road  was  a  subject  of  general  discussion,  he 
permitted  himself  to  be  drawn  into  such  a 
discussion  and  expressed  his  opinion  in  that 
regard. 

The  issues  which  we  Immediately  discuss 
informally  cover  the  matters  urged  by  coun- 
sel for  respondent  as  reasons  .why  mandamus 
should  be  denied. 

[1]  1.  Opinions  formed,  held,  and  expressed 
prior  to  and  at  the  time  of  submission  of  a 
case  concerning  the  issues  involved  therein 
are  held  not  to  disqualify  a  judicial  officer, 
in  the  absence  of  a  statute  so  declaring. 
Hobbs  v.  Campbell,  79  Tex.  360, 15  S.  W.  282 ; 
Waters-Pierce  Oil  Co.  v.  Cook,  6  Tex.  Civ. 
App.  673,  26  S.  W.  98;  23  Cyc  686.  Neither 
the  Constitution  nor  the  statutes  make  the 
expression  or  holding  of  an  opinion  a  ground 
for    disqualifying    judicial    officers.      While 


Judges  and  authors  have  often  said,  in  sub- 
stance, that  courts  should  scrupulously  main- 
tain the  right  of  litigants  to  a  fair  and  im- 
partial tribunal,  and  that,  within  the  dis- 
qualifying provisions,  courts  can  hardly  go 
too  far,  yet  there  Is  singular  uniformity  in 
the  holdings  that  opinion  and  the  expression 
thereof  do  not  disqualify.  In  Waters-Pierce 
Oil  Co.'s  Case,  supra,  it  was  said: 

"If  *  *  »  the  judge  be  strongly  persuaded 
as  to  what  his  decision  will  be,  he  is  not  there- 
by made  unfit,  in  either  a  legal  or  moral  sense, 
to  try  the  cause." 

Obviously,  It  would  be  embarrassing  and 
distasteful  to  the  upright  and  conscientious 
judge  to  preside  In  a  case  in  which  he  had 
formed  an  opinion,  and  that  It  so  occurred  to 
the  respondent  we  have  no  doubt.  At  the 
same  time,  to  disqualify  a  judge  because  of 
opinion  would  so  Impede  trials,  displace 
Judges  for  so  many  reasons,  and  inject  there- 
in so  many  collateral  matters  as  to  render, 
doubtful  any  resulting  good  from  such  a  rule. 

[2]  2.  Assuming  that  the  reasons  recited 
in  his  order  legally  disqualified  him,  Judge 
Davlss,  the  respondent,  certified  that  fact 
to  the  Governor,  who  appointed  another  in 
his  place  to  try  the  case.  The  Governor's 
appointment,  in  our  opinion,  is  of  no  control- 
ling importance.  If  Judge  Davlss  was  not 
disqualified  there  was  no  authority  in  the 
Governor  to  appoint. 

[3]  8.  From  the  order  of  the  court  dis- 
qualifying himself  'relators  gave  notice  of 
appeal,  executed  supersedeas  bond,  and  will, 
it  appears,  file  transcript  as  in  ordinary  ap- 
peals. Such  steps,  respondent  urges,  are 
reason  for  denying  mandamus.  Judge  Da- 
vlss' order  disqualifying  himself  was  purely 
Interlocutory,  since  it  did  not  decide  the 
cause,  only  adjudicated  an  Intervening  mat- 
ter, from  which  no  appeal  is  permitted  by 
law  as  in  case  of  injunctions.  The  right  of 
appeal  is  not  inherent,  and  may  be  conferred 
or  denied  by  the  legislative  authority.  We 
do  not  mean  to  say  that  in  cases  where  the 
judge  refused  to  disqualify  his  action  in  that 
respect  could  not  be  reviewed  on  appeal  in  the 
same  manner  that  any  other  issue  might  be. 

[4]  4.  Pending  Judge  Davlss'  order  the, 
application  for  temporary  injunction  was  pre- 
sented to  Hon.  F.  L.  Hawkins,  judge  of  the 
Fortieth  judicial  district.  Since  submission 
to  us  of  the  application  for  injunction  it  has 
been  shown  that  Judge  Hawkins  has  acted 
upon  the  application.  That  fact  is  urged  as 
ground  for  refusing  the  mandamus.  His 
action  is  not,  in -our  opinion,  determinative 
of  the  question.  By  article  4643,  Vernon's 
Sayles*  Texas  Civil  Statutes,  district  judges 
may  grant  writs  of  injunction  returnable  to 
courts  other  than  their  own  whenever,  among 
other  grounds,  the  "resident  Judge  shall  have 
refused  to  hear  or  act  upon  such  application 
for  the  writ  of  Injunction."    That  provision, 
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In  our  opinion,  authorized  Judge  Hawkins  to 
assume  Jurisdiction  of  the  application  for 
the  writ  The  case  does  not,  of  course,  re- 
main permanently  in  Judge  Hawkins'  court, 
but  goes  back  for  final  disposition  to  the 
court  of  Judge  Daviss. 

5.  An  examination  of  the  facts  convinces  us 
that  R.  E.  Montfort,  who  is  related  to  Judge 
Daviss  within  the  prohihlted  degree  of  con- 
sanguinity, is  not  a  party  to  the  injunction 
proceeding,  and  that  hence  Judge  Daviss  is 
not  for  that  reason  disqualified  to  hear  the 
cause. 

The  application  will  be  granted. 


ARCHENHOIJ)  CO.  v.  SMITH  et  al. 
(No.  6139.) 

(Court   of   Civil    Appeals   of   Texas.     Austin. 

Jan.  21,  1920.     Rehearing  Denied 

Feb.  25,  1920.) 

1.  Bills  and  notes  <g=»422(3)— Failure  to 

PROTEST  AND  BRING  SUIT  ON  NOTE  CONTAIN- 
ING WAIVES  OF  PROTEST  AND  SUIT  DID  NOT 
RELEASE  INDORSES. 

Where  note  contained  clause  that  maker, 
sureties,  indorsers,  and  guarantors  severally 
waived  protest  and  diligence  in  bringing  suit, 
failure  of  plaintiff  indorsee  to  protest  the  note 
at  maturity,  or  bring  suit  at  first  or  second  term 
of  court  after  maturity,  was  no  defense  to  de- 
fendant payees,  who  transferred  the  note  to 
plaintiff  by  indorsement,  "protest  and  diligence 
waived." 

2.  Principal  and  surett  «=»129(4)— Succes- 
sive EXTENSIONS  Of  TIKE  OF  PAYMENT  DID 
NOT  RELEASE  SURETIES  WHEN  AUTHORIZED 
BY    NOTE.  . 

Where  clause  in  ndte  provided  that  makers, 
sureties,  indorsera,  and  guarantors  waived  pro- 
test and  consented  that  the  time  of  payment 
might  be  extended  without  notice  thereof,  that 
plaintiff,  to  whom  payee  indorsed  note,  agreed 
to  two  extensions  without  knowledge  or  con- 
sent of  sureties,  did  not  release  them. 

8.  Judgment  $=>251(2) — Judgment  releas- 
ing SURETIES  NOT  SUPPORTED  BY  PLEADINGS. 

Where  defense  of  discharge  of  sureties  by 
virtue  of  extensions  of  time  for  payment  of 
note  was  limited  by  the  pleadings  to  the  mere 
fact  of  an  agreement  to  extend  time  in  consid- 
eration of  interest  to  be  paid  by  the  principal 
maker,  a  defense  not  available,  judgment  for 
sureties  cannot  be  sustained  by  finding  of  court 
that  plaintiff  agreed  at  time  of  extension  that 
sureties  should  be  released. 

4.  Appeal  and  error  ®=»1153— Case  not  re- 
versed TO  ENABLE  PARTY  TO  SET  UP  ADDI- 
TIONAL DEFENSE. 

Where  in  the  state  of  the  pleadings  and  the 
evidence,  as  found  by  the  trial  court,  a  judg- 
ment should  have  been  for  plaintiff  against  all 
the  defendants,  the  court  on  appeal  will  reform 
and  affirm   the  judgment,  in  view  of  Rev.  St 


1911,   art.   1626,   though  defendants  might  by 
amendment  set  np  other  defenses. 

Appeal  from  Milam  County  Court;  W.  G. 
Glllls,  Judge. 

Action  by  the  Archenhold  Company  against 
A.  E.  Smith  and  others.  From  the  judgment 
rendered,  plaintiff  appeals.  Case  reversed  in 
part  and  rendered,  and  judgment  reformed 
and  affirmed  in  part 

Nathan  Patten,  of  Waco,  for  appellant 
Chambers  &  Wallace,  of  Cameron,  for  ap- 
pellees. 

Findings  of  Fact 

BRADY,  J.  Appellant  the  Archenhold 
Company,  a  corporation,  sued  the  defendants, 
A.  E.  Smith,  J.  P.  Fulton,  J.  W.  Sykes,  R.  U 
Rich,  J.  W.  Atkerson,  J.  E.  Ashcraft  and  C. 
A.  Pevehouse,  to  recover  a  joint  and  several 
judgment  against  Smith,  Atkerson,  Fulton, 
Ashcraft  and  Pevehouse,  as  principals,  and 
against  the  defendants  Rich  and  Sykes  as  in- 
dorsera, upon  a  certain  promissory  note.  The 
petition  alleged  the  execution  and  delivery  of 
the  note  to  Sykes  and  Rich  by  the  other  de- 
fendants, and  the  .indorsement  and  delivery 
of  same  by  the  payees  to  appellant  The  note 
contained  this  clause: 

"The  makers,  sureties,  indorsers,  and  guaran- 
tors of  this  note  severally  waive  presentment  for 
payment,  notice  of  nonpayment  .protest  notice 
of  protest,  and  diligence  in  bringing  snit  against 
any  party  hereto,  and  consent  that  the  time  of 
payment  may  be  extended  without  notice  there- 
of." 

The  note  also  bears  the  following  indorse- 
ment: 

"Protest  and  diligence  waived.  [Signed]  J. 
W.  Sykes.    R.  I*  Rich." 

The  defendant  Smith  answered  by  general 
denial,  and  by  adopting  the  answer  of  his 
codefendants  as  far  as  applicable.  Sykes  and 
Rich  answered  by  special  demurrer,  general 
denial,  and  by  special  answer,  claiming  that 
they  were  indorsers  upon  the  note,  and  had 
been  released  and  discharged  from  all  lia- 
bility by  appellant's  failure  to  protest  the 
note,  or  to  bring  suit  thereon  at  the  first  term 
of  court  after  maturity,  or  to  the  second 
term,  showing  good  cause  for  not  bringing  the 
suit  at  the  first  term. 

Defendant  Fulton  made  default,  and  the 
defendants  Atkerson,  Ashcraft  and  Peve- 
house answered,  admitting  that  appellant  was 
entitled  to  recover  as  against  them,  unless 
such  recovery  was  defeated  by  matters 
nffirniatively  alleged.  Following  a  general 
demurrer  and  general  denial,  it  was  affirm- 
atively pleaded  by  them  that  they  were  each 
sureties  upon  the  note,  which  fact  was  known 
to  plaintiff  at  the  time  it  acquired  the  note, 
and  that  they  were  each  discharged  from  11a- 
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bility  by  reason  of  appellant's  baring  agreed 
with  the  defendant  Smith,  after  the  maturity 
of  the  note,  to  two  extensions  of  time  of 
payment  for  a  definite  period,  each  in  consid- 
eration of  the  interest  to  be  paid  by  Smith. 

The  case  was  tried  before  the  court  without 
a  Jury,  on  the  day  set  for  trial,  hut  the  ap- 
pellant and  the  defendants  Smith  and  Fulton 
did  not  appear.  The  court  heard  evidence 
and  rendered  judgment  for  appellant  against 
Smith  and  Fulton  for  the  amount  unpaid  on 
the  note,  with  Interest,  but  that  it  take  noth- 
ing against  the  other  defendants.  The  trial 
court  filed  the  following  findings  of  fact  and 
conclusion  of  law: 

"Conclusion*  of  Fact. 

"I  find:  That  on  May  1,  1918,  all  the  de- 
fendants, with  the  exceptions  of  J.  W.  Sykes 
and  B.  I*  Rich,  executed  and  delivered  to  the 
said  J.  W.  Sykes  and  B.  L.  Rich  their  promis- 
sory note  of  that  date,  payable  the  1st  day  of 
May,  1913,  for  the  sum  of  $756.80,  with  10 
per  cent,  interest  from  maturity  until  paid,  and 
which  note  provided  an  additional  10  per  cent, 
on  the  principal  and  interest  as  collection  fee 
in  case  the  same  was  placed  in  the  hands  of  an 
attorney  for  collection  or  suit  is  brought  upon 
the  same,  that  this  note  was  by  the  payees,  J. 
W.  Sykes  and  R.  L.  Rich,  defendants,  transfer- 
red to  the  plaintiff  by  indorsement  as  follows: 
'Protest  and  diligence  waived.  [Signed]  J.  W. 
Sykes  and  R  L.  Rich.'  That  when  said  note 
became  due  the  same  was  not  paid,  and  no  pro- 
test thereof  was  made,  and  no  suit  was  filed 
thereon  by  the  plaintiff  until' this  suit  was  in- 
stituted on  the  25th  day  of  November,  1916. 
That  said  note  contained  the  following '  provi- 
sions: 'The  makers,  sureties,  4ndorsers,  and. 
guarantors  of  this  note  severally  waive  present- 
ment for  payment,  notice  of  nonpayment,  pro- 
test, notice  of  protest,  and  diligence  in  bring- 
ing suit  against  any  party  hereto,  and  consent 
that  the  time  of  payment  may  be"  extended  with- 
out notice  thereof.' 

"I  find  that  all  of  the  defendants,  except  the 
payees,  J.  W.  Sykes  and  R.  L.  Rich,  and  A. 
B.  Smith,  the  principal  maker,  were  sureties  on 
said  note  for  the  principal  maker,  A.  E.  Smith. 
I  find  that  said  fact  was  known  to  the  plain- 
tiff  at  the  time  it  acquired  this  note. 

"I  find  that  on  May  26,  1914,  the  defendant 
A.  E.  Smith  made  a  contract  with  the  plain- 
tiff, whereby  the  plaintiff,  in  consideration  of 
the  payment  of  $200  cash  on  the  said  note  and 
the  further  agreement  to  pay  interest  on  said 
note  until  the  time  of  extension,  agreed  to  a 
definite  extension  of  said  note  to  November 
1,  1914,  and  did  further  agree  that  the  sure- 
ties of  the  defendant  Smith  should  be  released, 
and  that  the  plaintiff  would  look  alone  to  said 
Smith  for  said  money. 

"I  further  find  that  on  November  4,  1914,  the 
time  of  the  foregoing  extension  having  expired, 
the  defendant  Smith  again  made  a  contract  with 
the  plaintiff,  in  consideration  of  the  payment 
of  $100  on  die  said  note  and  the  further  con- 
sideration of  the  payment  of  the  interest  there- 
on, during  the  time  of  said  extension,  to  ex- 
tend the  said  note  to  January  1,'  1915. 

"I  find  that  none  of  the  defendants  except 
the  defendant  Smith  knew  of  said  contract,  and 


did  not  agree  thereto,  and  that  none  of  them 
received  notice  from  the  plaintiff  that  said 
note  was  not  paid,  or  that  the  extensions  were 
made,  and  that  they  did  not  in  fact  know  of 
said  extension,  and  did  not 'know  the  note  had 
not  been  paid  at  the  time  of  the  maturity  there- 
of. 

"Conclusions  of  Law. 

"From  the  foregoing  facts  I  conclnde  that  the 
defendants  J.  W.  Atkerson,  J.  E.  Ashcraft,  C. 
A  Pevehouse,  R.  L.  Rich,  and  J.  W.  Sykes 
were  released  as  a  matter  of  law  by  the  con- 
tract between  the  plaintiff  and  the.  defendant 
A.  E.  Smith,  and  that,  if  they  were  not  re- 
leased by  the  terms  of  said  contract  and  6y  the' 
fact  of  the  first  extension,  the'  terms  of  the 
note,  authorizing  this  said  extension,  were  not 
satisfied  by  the  first  extension,  and  that  the 
subsequent  extensions  without  the  knowledge  or 
consent  of  the  defendants  served  to  release  them 
from  their  obligation  as  sureties." 

Opinion. 

[1]  In  view  of  the  waiver  clauses  contained 
in  the  note,  we  hold  that  the  failure  of  ap- . 
pellant  to  protest  the  note  at  maturity,  or  to 
bring  suit  at  the  first  or  second  terms  of 
court  after  maturity,  furnished  no  defense 
to  the  defendants  Sykes  and  Rich,  the  in- 
dorsers.  They  had  expressly  waived  both 
protest  and  diligence  in  bringing  suit.  Smith 
v.  Pickham,  8  Tex.  Civ.  App.  326,  28  S.  W. 
565;  Leeds  v.  Hamilton  Paint  &  Glass  Co., 
35  S.  W.  77. 

[2]  As  to  the  court's  conclusion  of  law  that 
the  sureties  and  Jndorsers  were  released  by 
virtue  of  appellant's  having  agreed  to  two  ex- 
tensions of  the  note,  without  the  knowledge 
or  consent  of  such  defendants,  the  law  is  set- 
tled to  the  contrary  by  the  decision  of  the 
Commission  of  Appeals,  adopted  by  the  Su- 
preme Court,  In  the  recent  case  of  Bank  v. 
Vlckery,  208  S.  W.  841.  Therefore  the  judg- 
ment does  not  find  support  in  such  legal  con- 
clusion of  the  trial  court 

[3]  The  only  other  ground  upon  which  the 
judgment  could  be  sustained  is  the  finding  of 
the  court  that  appellant,  for  a  valuable  con- 
sideration, agreed  to  two  extensions  of  the 
note,  and  did  further  agree  that  the  sureties 
of  the  defendant  Smith  should  be  released, 
and  that  appellant  would  look  alone  to  Smith 
for  its  money.  The  extensions  of  themselves 
constituted  no  defense,  and  did  not  release 
the  sureties,  because  they  had  expressly 
waived  any  such  result,  and  by  the  contract 
agreed  that  extensions  might  be  made  with- 
out notice  to  them.  There  is  no  attack  upon 
the  finding  of  fact  by  the  court  that  appellant 
did  agree  with  Smith  at  the  time  of  the  exten- 
sions that  the  sureties  should  be  released,  and 
that  he  would  look  alone  to  Smith  for  satisfac- 
tion of  the  note.  Therefore  this  finding  is  con- 
clusive as  to  the  fact ;  but  is  claimed,  as  a 
matter,  of  fundamental  error,  that  the  judg- 
ment Is  not  supported  upon  this  Issue  by  any 
pleadings.    We  think  the  claim  is  sound,  and! 
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we  fail  to  And  In  the  record  any  pleading  what- 
ever urging  the  defense  that  there  was  an  ex- 
press contract  between  appellant  and  Smith 
to  release  the  sureties.  The  defense  of  dis- 
charge from  liability,  by  virtue  of  the  exten- 
sions, was  limited  to  the  mere  fact  of  the 
agreement  to  extend  the  time  of  payment  for 
two  definite  periods  of  time,  in  consideration 
of  the  interest  to  be  paid  by  Smith,  and  It 
was  not  alleged  that  there  was  any  contract 
of  agreement  to  release  the  sureties,  inde- 
pendently of  the  legal  result  claimed  to  have 
flowed  from  the  granting  of  such  extensions. 

[4]  There  being  no  pleadings  to  support  the 
Judgment,  the  case  must  be  reversed.  In  the 
state  of  the  pleadings  and  the  evidence,  as 
found  by  the  trial  court,  the  Judgment  should 
have  been  for  appellant  against  all  of  the 
defendants.  The. statute  (article  1626)  re- 
quires us  to  render  the  Judgment  which 
should  have  been  rendered  by  the  trial  court ; 
there  being  no  fact  to  be  ascertained,  within 
the  issues  made  upon  the  trial.  Of  course  de- 
fendants might  amend  their  pleadings,  upon 
another  trial,  to  embrace  the  Issue  of  express 
contract  releasing  the  sureties  and  lndorsers ; 
bat  a  case  will  not  be  reversed  merely  to  en- 
able a  party  to  Bet  up  defenses  which  were 
not  pleaded  below,  but  which  might  have  been 
urged.  Hermes  v.  Vaughn,  3  Tex.  Civ.  App. 
607,  22  S.  W.  189,  on  rehearing,  22  S.  W.  817; 
Stovall  v.  Gardner,  103  S.  W.  406;  Gregory  v. 
Montgomery,  23  Tex.  Civ.  App.  68,  66  S.  W. 
231;  Michigan  Savings  &  Loan  Ass'n  v.  At- 
tebery,  16  Tex.  Civ.  App.  222,  42  S.  W.  669. 

The  case  will  be  reversed,  and  in  part  here 
rendered  for  appellant,  and  the  Judgment  re- 
formed and  affirmed  in  part 

Reversed  and  rendered  in  part.  Judgment 
reformed  and  affirmed  in  part. 


GRIMES  v.   VIRGINIA  FIRE  &   MARINE 
INS.  CO.     (No.  8311.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    Feb. 
14,  1920.) 

1.  Insurance  <8=>131(1)— Parol  contract  by 
agent,  representing  several  companies 
and  designating  none,  unenforceable. 

A  parol  contract  of  insurance,  made  with 
an  insurance  agent  representing  several  com- 
panies, the  company  to  take  the  risk  not  being 
specified,  and  the  agent  not  designating  any 
company  before  the  fire,  is  unenforceable,  espe- 
cially against  a  company  that  had  forbidden 
him  to  write  any  such  risk. 

2.  Evidence  <8=>123(3),  317(4)— Testiuony  or 

WHAT    INSURANCE    AGENT    SAID    AFTER    FIBE 
HEARSAY  AND  NOT  PART  OV  RES  GEBT.fi. 

Testimony   that  the  insurance  agent,   who 

contracted  by  parol  to  furnish  plaintiff  insur- 

'  ance,  without  designating  any  of  the  companies 

designated  by  him,  on  the  day  after  the  fire, 


told  plaintiff  that  if  he  had  written  a  policy  ou 
the  day  of  the  agreement,  he  would  have  writ- 
ten it  in  defendant  company,  held  hearsay,  not 
a  part  of  the  res  gestae,  and  having  reference  to 
a  past  transaction. 

Appeal  from  District  Court,  Hill  County; 
F.  L.  Hawkins,  Judge. 

Action  by  Fred  O.  Grimes  against  the  Vir- 
ginia Fire  ft  Marine  Insurance  Company. 
Judgment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

J.  E.  Clarke,  of  Hillsboro,  for  appellant 
Locke  &  Locke,  of  Dallas,  for  appellee. 

TALBOT,  J.  The  appellant  brought  this 
suit  against  the  appellee  to  recover  the 
sum  of  $2,000  on  an  alleged  oral  contract  to 
Insure  a  stock  of  automobile  tires  and  acces- 
sories, made  by  appellant  and  A.  W.  Young, 
agent  of  the  appellee,  in  the  city  of  Hillsboro, 
Hill  county,  Tex.,  on  the  23d  day  of  Septem- 
ber 1917.  On  the  12th  day  of  April,  1919,  the 
cause  came  on  for  trial.  A  Jury  was  Im- 
paneled, and  at  the  conclusion  of  the  evidence 
the  court  instructed  the  Jury  peremptorily  to 
return  a  verdict  in  favor  of  the  appellee. 
This  was  done,  and  Judgment  entered  in  ac- 
cordance) therewith.  Appellant,  heing  dis- 
satisfied with  the  Judgment,  prosecuted  an 
appeal  to  this  court 

The  facts  relied  on  to  establish  the  alleged 
oral  contract  of  insurance  are,  In  substance, 
as  follows:  Appellant  was  the  owner  of  what 
was  known  as  an  Iron-clad  building  situated 
on  lot  No.  7  in  block  No.  2  of  the  Steiner  Dona- 
tion to  the  city  of  Hillsboro.  This  building 
had  a  galvanised  iron  roof,  and  iron  sides  with 
wood  studding  and  rafters  and  a  concrete 
floor.  On  the  morning  of  September  23,  1917, 
appellant  had  a  stock  of  automobile  tires  and 
accessories,  and  machinery,  tools  and  office 
fixtures,  and  furniture,  etc.,  of  the  approxi- 
mate value  of  |8,000  in  this  building  and  the 
building  was  also  used  as  a  garage.  Mr.  A. 
Wl  Young  was  then  engaged  in  the  insurance 
business  in  the  city  of  Hillsboro,  representing 
as  agent  a  number  of  different  insurance 
companies,  the  appellee  being  among  the  num- 
ber. On  the  morning  of  September  23, 1917,  ap- 
pellant called  Young  Into  his  building,  showed 
him  his  stock,  and  told  him  that  he,  appellant, 
was  ready  for  more  Insurance.  Mr.  Young 
replied,  "All  right,"  and  asked  how  much 
Insurance  appellant  wanted.  Appellant  an- 
swered that  he  wanted  $2,000 ;  that  he  would 
like  to  have  more  than  $2,000,  but  that  insur- 
ance was  so  high  on  garages  and  goods  con- 
tained in  them  that  he  did  not  feel  able  to 
carry  any  more  than  just  enough  to  partly 
protect  him.  Mr.  Young  then  said  he  would 
write  an  Insurance  policy  for  $2,000  cover- 
ing appellant's  stock,  and  asked  appellant 
how  much  Insurance  he  had.  Appellant  re- 
plied that  he  had  $2,000;  that  Mr.  Guy  C 
West,  of  the  Colonial  Insurance  Agency,  was 
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the  agent  who  had  written  It,  but  that  he 
(appellant)  did  not  know  the  name  of  the  com- 
pany In  which  It  was  written.    Mr.  Young 
again  remarked  that  he  would  write  the  In- 
surance, and  appellant  then  Informed  him 
that  he  "wanted  protection  from  then,  from 
that  minute,  In  his  (Young's)  company;  that 
he   bad  tried  to  get  hold  of  him  (Young) 
the  night  before  in  order  to  put  the  insur- 
ance into  effect  then,  but  was  unable  to  do 
so."    When  Mr.  Young  started  to  leave  appel- 
lant's place  of  business  appellant  said,  "Mr. 
Young,  I  am  protected  with  your  company 
now  for  $2,000,  am  I?"  and  Young  said,  "Oh, 
yea,  you  are  protected  for  $2,000."  At  the  time 
appellant  called  Young  into  his  building  and 
tlie  conversation  related  occurred,  Young  was 
on  his  way  to  the  Interurban  Railway  Sta- 
tion, and  In  a  few  minutes  after  he  departed 
from  appellant  he  left  the  city  of  Hlllsboro 
to  go  to  Dallas,  Tex.     This  was  about  8 
o'clock  a.  m.,  and  about  11  o'clock  of  the 
same  morning  appellant's  building  and  the 
goods  he  sought  to  have  Mr.  Young  insure 
were  destroyed  by  Are.    On  the  day  after  the 
Are  occurred  appellant  saw  Young,  and  re- 
quested that  he  notify  his  company  of  the 
fire  at  once  and  get  an  adjuster  and  make 
arrangements  to  get  back  in  business.   Young 
replied: 

"I  don't  assume  liability  of  that  insurance. 
I  thought  you  [appellant]  knew  that  I  would 
have  to  write  my  company  to  see  if  they  would 
write  the  insurance  before  I  wrote  it  I 
thought  you  understood  that,  and  I  deny  lia- 
bility." 

The  foregoing  statement  is  made  from  the 
testimony  of  the  appellant,  and  does  not  take 
into  consideration  the  testimony  of  the  agent, 
Young;  the  testimony  of  the  two  witnesses 
being  in  some  very  material  particulars  in 
conflict. 

The  appellant  presents  only  two  assign- 
ments of  error.  The  first  is  that  the  trial 
court  erred  in  instructing  the  jury  peremp- 
torily to  return  a  verdict  in  favor  of  the 
appellee;  and  the  second  is  that  the  court 
erred  in  excluding  testimony  to  the  effect  that 
on  the  day  after  the  fire  in  question  A.  W. 
Young,  agent  for  the  appellee,  stated  to  ap- 
pellant that,  if  he  had  written  a  policy  of  in- 
surance for  appellant  for  $2,000,  covering  ap- 
pellant's automobile  tires  and  accessories  In 
bis  garage  on  the  day  the  conversation  be- 
tween appellant  and  the  said  Young  occurred 
in  regard  thereto,  he  would  have  written  in 
the  Virginia  Fire  &  Marine  Insurance  Com- 
pany. 

[11  The  controlling  question  in  the  case  Is 
whether  or  not  the  evidence  was  sufficient  to 
show  that  a  parol  contract  of  insurance  was 
made.  The  question  must  be  answered  in  the 
negative.  That  a  parol  contract  of  Insurance 
is  ordinarily  valid  and  enforceable  seems  to 
be  well  settled.  But  an  agreement  by  a  fire 
Insurance  agent  to  furnish  Insurance  to  a 
property  owner  in  some  company  to  be  se- 


lected by  the  agent  from  a  number  of  com- 
panies  represented  by  him  Is  not  enforceable 
against  a  particular  company  in  the  absence 
of  proof  that  such  agent  before  the  fire  prop- 
erly designated  such  company  as  the  Insurer. 
In  other  words,  a  parol  contract  of  insurance, 
made  with  an  Insurance  agent  representing 
several  companies — the  company  to  take  the 
risk  not  being  specified — is  not  enforceable. 
Hartford  Fire  Ins.  Co.  v.  Trimble,  117  Ky. 
688,  78  S.  W.  462;    Shawnee  Fire  Ins.   Co. 
v.  Roll,  146  Ky.  118,  140  8.  W.  49;   Klels  v. 
Niagara  Fire  Ins.  Co.,  117  Mich.  469,  76  N.  W. 
155;  Sheldon  v.  Hekla  Fire  Ins.  Co.,  65  Wis. 
436,  27  N.  W.  315 ;    Sargent  v.  National  Fire 
Ins.  Co.,  86  N.  Y.  626.    The  undisputed  evi- 
dence in  the  present  case  shows  that   the 
agent,  Young,  represented  several  Insurance 
companies,  and  there  is  an  entire  absence  of 
proof  that  either  Young  or  appellant  mention- 
ed or  designated  the  appellee  as  the  Insurer., 
On  the  contrary,  It  appears  without  contradic- 
tion that  in  the  conversation  between  appel- 
lant and  the  agent,  Mr.  Young,  which  we  nave 
related  in  our  statement  of  the  facts,  no  in- 
surance company  was  mentioned.    Indeed,  it 
does  not  appear  that  the  agent  even  had  the 
appellee  In  mind  when  he  agreed  to  write  the 
insurance  in  question.    Notwithstanding  the 
appellant  was  on  the  witness  stand  testifying 
in  his  own  behalf,  he  was  not  asked  any 
question  that  would  have  elicited  such  in- 
formation.   But  we  are  inclined  to  agree  with 
counsel  for  the  appellee  that  such  a  question 
would  have  been  improper,  for  the  reason 
that  "an  unexpressed  or  undisclosed  inten- 
tion could  not  bind  the  appellee  company  any 
more  than  could  an  undisclosed  intention  to 
accept   bind   the    offer."     Appellant  claims 
that  the  agent  testified  by  deposition  that 
"the  Virginia  Fire  ft  Marine  Insurance  Com- 
pany is  the  only  company  that  we  had  at 
that  time  that  were  writing  the  kind  of  risk 
that  I  Inspected  down  there  that  morning  at 
all,"  and  this  may  be  conceded  to  be  true. 
But  the  agent  testified  in  person  on  the  trial, 
and  his  testimony  then  given,  taken  in  connec- 
tion with  other  undisputed  evidence,  conclu- 
sively shows  that  the  Virginia  Fire  &  Marine 
Insurance  Company,  appellee  here,  had  pro- 
hibited him  and  Its  agents  from  writing  any 
"frame  garage  risk"   and   that  the  risk   in 
question  was  such  a  risk.     The  undisputed 
evidence  is  also  that  said  company  would  not 
have  sanctioned  such  a  risk,  and  that  it  had 
not  outstanding  any  policy  on  such  a  risk 
within  this  state.    It  is  further  undisputed 
that  the  agent  had  never  written  for   the 
Virginia  Fire  &  Marine  Insurance  Company 
a  policy  on  such  a  risk,  and  that  he  knew 
of   no    such   policy   which   it  had   written 
through  any  other  agent.    It  was  in  evidence, 
however,  that  at  least  one  of  the  companies 
represented  by  the  agent,  Mr.  Young,  namely, 
the  New  York  Underwriters'  Agency,  or  the 
Hartford  Fire  Insurance  Company,  had  is- 
sued to  him  no  prohibited  list  whatever,  and 
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that  legally  he  was  without  prohibition  in 
writing  policies  on  risks  for  it  Clearly,  the 
evidence  fails  to  establish  an  enforceable  con- 
tract of  insurance  against  the  appellee. 

[2]  The  court  did  not  err  in  excluding  the 
testimony  offered  by  appellant  concerning  the 
statement  made  by  the  agent  on  the  day  after 
the  fire.  This  testimony  was  plainly  hearsay, 
and  not  a  part  of  res  gestae,  and  had  reference 
to  a  past  transaction.  Commercial  Fire  lira. 
Co.  v.  Morris,  105  Ala.  498,  18  South.  34; 
King  v.  Phrenix  Ins.  Co.,  101  Mo.  App.  163, 
76  S.  W.  55;  Idaho  Forwarding  Co.  v.  Fire- 
man's Ins.  Co.,  8  Utah,  41,  29  Pac.  826,  17 
L.  R.  A.  586;  Crawford  r.  Trans-Atlantic 
Fire  Ins.  Co.,  125  Cal.  609,  58  Pac.  177.  Besides, 
we  are  inclined  to  the  opinion  that  such  testi- 
mony would  not  have  entitled  appellant  to  a 
recovery  or  submission  of  the  case  to  the 
jury. 

The  judgment  is  affirmed. 


HAMMER  v.  GARRETT.    (No.  8247.) 

(Court   of   Civil    Appeals   of   Texas.      Dallas. 

Jan.  10,  1920.     Rehearing  Denied 

Feb.  14,  1920.) 

Bills  and  notes  <5=»378— Bona  fide  pub- 
chaseb  mat  enforce  note  despite  altera- 
TION. 

Where  plaintiff  purchased  a  note  before  ma- 
turity for  a  valuable  consideration,  without  no- 
tice of  any  defect  or  alteration  therein,  he  was 
under  Vernon's  Sayles'  Ann.  Civ.  St  1914,  arts. 
582-589,  entitled  to  enforce  the  Instrument 
against  those  liable,  notwithstanding  before  ne- 
gotiation the  note  was  altered  by  consent  of  one 
of  the  payees  and  without  the  consent  of  the  de- 
fendant 

Appeal  from  Hill  County  Court;  R.  T. 
Burns,  Judge. 

Action  by  G.  H.  Garrett  against  C.  Y.  Ham- 
mer and  another.  From  a  Judgment  for 
plaintiff,  the  named  defendant  appeals.  Af- 
firmed. 

N.  P.  Shead  and  Will  M.  Martin,  both  of 
Hillsboro,  for  appellant 

J.  D.  Stephenson,  of  Hillsboro,  for  appel- 
lee. 

RAINEY,  C.  J.  Suit  on  a  negotiable  note 
by  appellee,  seeking  to  recover  on  a  note  for 
$100,  interest  and  attorney's  fees,  as  shown 
by  the  statement  of  facts.  Defendant  C.  Y. 
Hammer  answered  that  the  note  was  altered 
by  the  consent  of  one  of  the*  payees  without 
his  knowledge  or  consent  and  that  he  was  not 
liable  thereon.  Brackett,  the  other  defend- 
ant, has  not  appealed.  Judgment  was  In- 
structed for  appellee.  The  Jury  returned  a 
verdict  for  appellee,  and  Judgment  entered 
accordingly. 


The  evidence  without  contradiction  estab- 
lishes the  fact  that  appellee  purchased  the 
note  before  maturity,  paying  a  valuable  c«n- 
sideratlon,  without  notice  of  any  defect  or 
alteration,  or  any  information  thereof,  and 
the  court  did  not  err  in  instructing  a  verdict 
for  appellee.  The  other  payee  in  the  note 
not  having  appealed,  appellant  Hammer,  is 
bound  by  the  note.  Daniel  on  Neg.  Inst; 
Bank  v.  Milford,  200  S.  W.  883;  Vernon's 
Sayles'  R  S.  arts.  582-589 ;  Landon  t.  Drug 
Co.,  186  S.  W.  434. 

The  judgment  is  affirmed. 


PREVOLOS  et  al.  v.  WESTERN  UNION 
TELEGRAPH  CO.  (No.  6288.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Feb.  4,  1920.    Rehearing  Denied 

March  3,  1920.) 

Telegraphs  and  telephones  9=373(5) — Di- 
rection OF  VERDICT  ON  ISSUE  OF  DAMAGES 
FOR  MENTAL  SUFFERING  ERRONEOUS. 

Where  husband,  in  leaving  sick  wife,  promis- 
ed to  immediately  return  in  case  she  telegraph- 
ed, and  the  wife,  after  sending  a  telegram : 
"Come  home  at  once.  Answer" — which  was  not 
delivered,  became  greatly  disturbed  and  more 
seriously  ill  because  of  husband's  failure  to 
answer,  and  he  not  only  answered  a  similar 
message,  sent  three  days  later  by  the  wife's 
sister,  but  came  at  once,  it  was  error  to  direct 
a  verdict  for  the  telegraph  company.    v 

Appeal  from  Bexar  County  Court;  John 
H.  Clark,  Judge. 

Action  by  Mrs.  H.  Prevolos  and  husband 
against  the  Western  Union  Telegraph  Com- 
pany. Judgment  for  defendant  and  plain- 
tiffs appeal.    Reversed  and  remanded. 

Henry  E.  Vernor,  of  San  Antonio,  for  ap- 
pellants. 

Goeth,  Webb  &  Goeth,  of  San  Antonio,  for 
appellee. 

FLY,  C.  J.  Appellants,  Mrs.  Prevolos  and 
her  husband,  Harry  Prevolos,  sued  appellee 
to  recover  damages  in  the  sum  of  $951.60, 
for  failure  to  deliver  a  telegram  sent  by  Mrs. 
Prevolos,  at  San  Antonio,  to  Harry  Prevo- 
los, at  Hagerstown,  Md.,  on  April  30,  1918. 
This  was  the  telegram:  "Come  home  at  once. 
Answer."  The  message  was  not  delivered, 
and  another  was  sent  on  May  3d  by  the  sis- 
ter of  Mrs.  Prevolos,  saying:  "Wife  serious- 
ly sick.  Come.  Answer  Immediately."  In 
answer  to  that  telegram,  the  husband  came, 
after  wiring  that  he  would  come.  The  court 
Instructed  a  verdict  for  appellee. 

At  the  time  the  first  telegram  was  deliver- 
ed to  appellee,  Harry  Prevolos  was  In  Hag- 
erstown, Md.,  where  he  mfd  gone  to  accept 
a  position,  leaving  his  wife  in  San  Antonio, 
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Tex.,  living  alone  In  their  home,  where  she 
Intended  to  remain.  She  was  sick  when  her 
husband  left  her  living  alone  in  their  bouse. 
In  writing  our  former  opinion,  the  fact  that 
the  telegram  sent  by  Mrs.  Prevolos  demand- 
ed of  her  husband  a  reply  was  not  given  the 
consideration  that  should  have  been  given  it, 
nor  that  she  had  the  right  to  Indulge  In  the 
expectation  that  it  would  be  answered,  as 
he  had  promised  her  before  he  left  that  he 
would  do.  He  did'  not  answer,  and  the  evi- 
dence shows  that  Mrs.  Prevolos  was'  very 
much  disturbed,  and  suffered  on  account  of 
not  receiving  an  answer ;  that  mental  an- 
guish was  caused  by  the  negligence  of  appel- 
lee In  failing  to  deliver  the  message.  That 
he  would  have  answered  can  probably  be  in- 
ferred from  the  fact  that  he  did  answer  the 
telegram  afterwards  sent  by  the  wife's  sis- 
ter. 

Arrangements  had  been  made  between  ap- 
pellants, before  the  husband  left  for  Balti- 
more, that  he  would  come  at  once  in  re- 
sponse to  a  telegram  making  a  request  for 
him  to  return.  He  not  only  answered  the 
telegram  from  his  wife's  sister,  but  came  at 
once  In  response  thereto,  and  It  is  a  reason- 
able presumption  that  he  would  have  come  In 
response  to  his  wife's  message,  as  he  had 
promised  he  would.  It  is  true  that  Mrs. 
Prevolos  was  indisposed  when  her  husband 
left,  but  she  grew  worse,  and,  relying  upon 
the  promise  of  her  husband  that  he  would 
return  in  response  to  a  telegram  from  her, 
she  became  greatly  disturbed  when  no  an- 
swer, which  she  had  asked,  was  returned 
to  her  telegram.  Appellee  knew  that  she  was 
expecting  an  answer,  and  yet  no  testimony 
was  offered  by  appellee  to  show  that  the 
message  ever  left  the  San  Antonio  office,  and 
It  never  reached  Hagerstown,  Md.  The 
court  erred  in  Instructing  a  verdict  for  ap- 
pellee. 

The  motion  for  rehearing  Is  granted,  our 
former  judgment  of  affirmance  set  aside,  our 
former  opinion  withdrawn,  and  the  judgment 
of  the  trial  court  is  reversed,  and  the  cause 
remanded. 


ROBERSON  et  al.  v.  CITY  OF  TERRELL. 
(No.  8320.) 


(Court  of  Civil  Appeals  of  Texas. 
Jan.  81,  1920.) 


Dallas. 


1.  Appeal  and  erbob  <S=»781(5)— Question  or 

PROPRIETY  0V  APPOINTMENT  OF  MUNICIPAL 
MANAGES  MOOT  WHEBE  PENDING  APPEAL  AN- 
OTHEB  WAS  APPOINTED. 

Where  plaintiffs'  suit  to  restrain  the  board 
of  commissioners  from  appointing  a  particular 
Individual  municipal  manager  resulted  in  judg- 
ment aganst  plaintiffs,  and  after  plaintiffs'  ap- 
peal the  commissioners  appointed  another  as 
manager  who  duly  qualified,  the  case  became 
moot  and  will  be  dismissed. 


2.  Appeal  and  ebbob  3=781(1)— Whebe  case 
is  moot,  mebits  will  not  be  considered  to 
determine  against  whom  costs  will  be 

IMPOSED. 

Where  landing  appeal  the  case  became  ab- 
stract, the  appellate  court  will  dismiss  thecase 
and  will  not  consider  the  merits  for  determining 
against  which  party  costs  should  be  assessed. 

Appeal  from  District  Court,  Kaufman 
County ;  Joel  R.  Bond,  Judge. 

Suit  by  C.  W.  Roberson  and  others  against 
the  City  of  Terrell.  From  a  judgment  for 
defendant,  plaintiffs  appeal.    Case  dismissed. 

Thos.  R.  Bond,  of  Terrell,  for  appellants. 
Bumpass  &  Crumbaugh,  of  Terrell,  for  ap- 
pellee. 

RASBURY,  J.  [1]  Appellee,  a  municipal 
corporation,  acting  through  Its  board  of  com- 
missioners, elected  E.  D.  Kelley  its  manager, 
effective  August  1, 1919,  an  officer  authorised 
by  Its  charter.  Subsequently,  and  before 
Kelley  qualified  as  city  manager  for  appel- 
lee, this  suit  was  brought  to  cancel  his  elec- 
tion and  to  restrain  the  board  of  commis- 
sioners from  paying  said  officer  his  salary, 
etc.,  on  the  ground  that  Kelley  had  not  been 
a  citizen  of  appellee  municipality  for  a  peri- 
od of  three  years  next  preceding  his  election 
as  required  by  appellee's  charter.  July  25, 
1919,  the  application  was  heard,  and  the  re- 
lief denied.  July  29,  1919,  appellants  per- 
fected appeal  from  the  judgment.  The  tran- 
script on  appeal  was  tiled  in  this  court  Au- 
gust 4,  1919.  The  case  is  now  before  us  on 
motion  to  dismiss  the  appeal  on  the  ground 
that  the  appeal  presents  nothing  for  deci- 
sion. In  support  of  that  contention  it  ap- 
pears from  appropriate  affidavits  that  ap- 
pellee's board  of  commissioners  elected  J.  P. 
Kittrell  city  manager  on  July  29,  1919,  and 
that  his  bond  as  such  officer  was  accepted 
and  approved  September  2,  1919. 

It  thus  appears  without  controversy  that 
the  issue  between  appellants  and  appellee  is 
an  abstract  one,  since  it  does  not  rest  upon 
existing  facts  or  rights,  and  hence  presents 
a  moot  case.  Courts  will  not  take  cognizance 
of  such  matters.  Ansley  et  al.  v.  State,  175 
S.  W.  470,  and  cases  cited. 

[2]  Counsel  for  appellants  insist  that,  in 
the  event  we  conclude  the  appeal  at  this 
time  presents  a  moot  case,  then  the  costs  In 
fairness  should  be  taxed  against  appellee, 
since  it  appears  that  it  is  due  to  appellee's 
action  subsequent  to  trial  and  appeal  that 
the  controversy  has  become  an  abstract  one. 
To  determine  against  whom  the  costs  ought 
to  be  taxed  would  obviously  require  a  deter- 
mination of  the  merits  of  the  case,  and  as  a 
consequence  courts  have  uniformly  refused 
to  consider  the  case  even  for  that  purpose. 

The  case,  not  the  appeal,  will  be  dismissed. 
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TEXAS  &  P.  RY.  CO.  v.  SHAW  et  al 
(No.  82T6.) 

(Court  of  Civil  Appeals  of  Texas:     Dallas. 
Jan.  17,  1020.     On  Motion  for  Re- 
hearing, Feb.  28,  1920.) 

1.  Appeal  and  error  <S=»1048(1)— IRRESPON- 
SIVE ANSWER  AS  TO  FEELINGS  OF  PLAINTIFF 
PASSENGER  HABIOJCBS. 

In  an  action  by  passenger  who  claimed  that, 
as  a  result  of  waiting  in  a  cold  station,  he  con- 
tracted la  grippe  resulting  in  pneumonia,  where 
the  passenger,  in  response  to  a  question  as  to 
how  he  felt  when  he  was  on  the  train,  stated, 
"Any  one  that  knows  how  a  man  feels  when 
he  is  taking  la  grippe  and  cold  knows  pretty 
well  how  I  felt,"  the  answer,  though  irrespon- 
sive, was  harmless;  it  appearing  that  the  pas- 
senger undoubtedly  suffered  la  grippe. 

2.  Evidence  <S=»553(4)— HtpotheticXl  ques- 
tion TO  MEDICAL  EXPERT  NOT  OBJECTIONABLE 
ON  THE  GROUND  THAT  TACTS  ASSUMED  HAD 
NOT  BEEN  PROVEN. 

In  an  action  by  passenger  who  claimed  that, 
as  a  result  of  waiting  for  a  train  in  a  cold 
station,  he  contracted  la  grippe  which  resulted 
in  pneumonia  and  tuberculosis,  hypothetical 
question  to  a  medical  expert  held  not  objec- 
tionable as  assuming  facts  not  proven  and  not 
corresponding  to  the  facts  shown  and  calling  for 
speculative  or  conjectural  answer. 

3.  Carriers  *=>320(7)— Submission  of  pas- 
senger's CLAIM  THAT  PNEUMONIA  AND  TU- 
BERCULOSIS RESULTED  FROM  EXPOSURE  IN 
COLD  WAITING!  ROOM  HELD  PROPER. 

In  an  action  by  passenger  who  claimed  that 
he  suffered  la  grippe  and  cold  resulting  in 
pneumonia  and  tuberculosis  from  waiting  in  a 
cold  waiting  room,  held,  that  the  submission  of 
the  questions  whether  pneumonia  and  tuber- 
culosis resulted  from  the  la  grippe  was,  under 
the  evidence,  proper. 

4.  Carriers  <S=>321(5) — Instruction  submit- 
ting passenger's  claim  that  pneumonia 
and  tuberculosis  resulted  from  exposure 
in  cold  waiting  boom  held  sufficient. 

In  an  action  by  passenger  for  claim  that  as 
result  of  exposure  in  cold  waiting  room  he  con- 
tracted la  grippe  resulting  in  pneumonia  and 
tuberculosis,  instructions  submitting  those  issues 
held  correct. 

6.  Carriers  oj=*318(2)— Evidence  sufficient 

TO  SUSTAIN  VERDICT  THAT  PASSENGER  SUF- 
FERED LA  GRIPPE,  ETC.,  AS  RESULT  OF  COLD 
WAITING  ROOM. 

In  an  action  by  passenger  who  claimed  to 
have  contracted  la  grippe  resulting  in  pneu- 
monia and  tuberculosis  from  exposure  in  cold 
waiting  room,  evidence  held  sufficient  to  sustain 
a  finding  that  the  passenger  suffered  such  in- 
juries as  claimed,  and  the  denial  of  a  new  trial 
was  not  error. 

Appeal  from  District  Court,  Hunt  County ; 
A  P.  Dohoney,  Judge. 

Action    by    Henry    N.    Shaw    and    others 
against  the  Texas  &  Pacific  Railway  Com- 


pany.    From  a  judgment  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 

Dlnsmore,  McMahan  &  Dinsmore,  of  Green- 
ville, for  appellant. 
R.  Q.  Evans,  of  Greenville,  and  C  E.  Shep- 

pard,  of  Sulphur  Springs,  for  appellees. 

RAINET,  O.  J.  Appellee  Instituted  this 
suit  against  appellant  to  recover  damages  for 
personal  injuries  sustained  by  Mm  from  coM 
contracted  in  the  waiting  room  at  Sweet- 
water, Tex.,  where  he  remained  for  several 
hours  without  any  fire,  the  weather  being 
very  cold,  and  by  said  exposure  he  was  caus- 
ed to  contract  cold  and  la  grippe,  from  which 
he  suffered,  and  which  resulted  In  pneumonia 
and  tuberculosis. 

Appellant  answered  by  general  denial,  spe- 
cial plea  of  absence  of  negligence,  plea  of 
contributory  negligence,  and  that  any  dis- 
ease with  which  appellee  was  afflicted  was 
contracted  long  after  the  alleged  exposure 
and  was  not  proximately  caused  by  such  ex- 
posure. 

A  trial  resulted  in  a  verdict  against  appel- 
lant for  $3,5X10,  from  which  this  appeal  is 
taken. 

The  evidence  shows  that  appellee  and  his 
wife  and  son  were  traveling  on  tickets  from 
Post,  Tex.,  to  Greenville,  Tex.  They  reached 
Sweetwater  late  in  the  afternoon  between  4 
and  5  o'clock.  Soon  after,  they  went  to  a 
restaurant  and  returned  to  appellant's  wait- 
ing room.  At  that  time  the  weather  was  get- 
ting cold,  a  norther  having  sprung  up,  and  It 
gradually  got  colder  for  about  two  hours  be- 
fore the  train  left  for  Ft.  Worth.  The  train 
left  Sweetwater  about  10:30,  having  reached 
there  about  9:12.  There  was  no  Are  In  the 
waiting  room  until  about  30  minutes  before 
the  train  left.  Appellee  testified,  and  on  this 
point  he  was  corroborated  by  other  witnesses, 
as  follows: 

"It  was  near  dark  after  we  got  back  to  the 
depot  from  the  restaurant  We  came  straight 
from  the  restaurant  to  the  depot  and  went  in 
the  sitting  room  of  the  depot.  At  that  time 
the  weather  was  getting  right  cold,  you  know ; 
it  got  cold  in  the  waiting  room  of  the  depot. 
The  train  we  were  to  leave  on  was  not  on 
time  that  night.  From  the  time  we  got  back 
to  the  depot  from  the  restaurant  it  was  real 
cool  at  the  time,  and  it  grew  colder,  and  by  th« 
time  the  train  came  it  was  real  cold ;  it  seemed 
to  blow  up  a  norther.  I  got  awfully  cold  there 
in  the  depot.  I  said  that  the  depot  kept  get- 
ting colder,  until  it  got  right  cold,  and  I  got 
right  cold.  It  seemed  to  me  like  it  was  an  hour 
or  so  before  the  train  came  that  I  got  so  cold. 
There  wasn't  any  fire  at  all  in  the  sitting  room 
of  the  depot  There  was  a  big  stove  sitting 
there,  but  there  was  no  fire  in  it  *  *  *  As 
near  as  I  can  estimate  it  it  was  about  30  min- 
utes before  the  train  left  that  they  made  the 
fire  in  the  stove;  but  we  did  not  go  to  the 
stove  because  the  train  was  in,  and  we  got  our 
baggage  together  and  went  to  the  train." 
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The  evidence  adduced  on  tbe  trial  Is  suffi- 
cient to  warrant  the  finding  that  appellee  was 
seriously  Injured  from  la  grippe,  which  re- 
sulted in  pneumonia  and  in  quiescent  "fibroid 
tuberculosis,"  as  diagnosed  by  physicians. 

[1]  The  first  assignment  of  error  is: 

"The  court  erred  in  overruling  the  defendant's 
motion  to  strike  out  an  answer  of  the  plaintiff 
made  upon  his  direct  examination  in  answer  to 
a  question  by  his  counsel  inquiring  about  how 
plaintiff  felt  bad  While  on  the  train,  and  how 
he  felt  bad,  which  answer  was:  'Any  one  that 
knows  how  a  man  feels  when  he  is  taking  la 
grippe  and  cold  knows  pretty  well  how  I  felt.' 
The  ground  of  the  motion  to  exclude  the  answer 
was  that  the  answer  was  not  responsive  to  the 
question  and  was  a  statement  of  a  conclusion 
or  conjecture  of  the  witness,  and  of  an  opinion 
of  the  witness,  as  is  fully  shown  by  defendant's 
bill  of  exception  No.  1." 

The  proposition  submitted  by  appellant  un- 
der said  assignment  Is: 

"Appellee,  a  nonexpert,  by  a  voluntary  state- 
ment not  in  response  to  the  question  asked,  stat: 
ed,  in  effect,  that  he  immediately  after  the  al- 
leged exposure  had  la  grippe,  one  of  the  diseases 
for  which  he  claimed  damages,  when  there  had 
been  no  proof  that  appellee  at  any  time  had 
la  grippe,  and  the  motion  to  exclude  the  testi- 
mony ought  to  have  been  sustained." 

We  do  not  agree  with  appellant's  proposi- 
tion that  there  was  no  proof  of  appellee  not 
suffering  with  la  grippe,  as  we  think,  when 
all  the  evidence  is  considered,  It  shows  con- 
clusively that  he  had  suffered  from  la  grippe. 
The  answer  may  not  be  responsive  to  the 
question  and  a  conclusion  of  the  witness,  but 
is  of  such  a  nature  as  not  to  present  revers- 
ible error,  and  Is  therefore  harmless. 

[2]  The  second  and  third  assignments  of 
error  are  presented  together,  and  read: 

2.  "The  'court  erred  in  permitting  plaintiff's 
witness  Dr.  E.  F.  Wright,  while  testifying  upon 
direct  examination  and  in  answer  to  a  hypotheti- 
cal qnestion  which  assumed  as  a  fact  the  con- 
dition which  was  sought  to  be  proved,  to  say 
that  it  would  be  natural  to  presume  that  the 
plaintiff's  condition  was  due  to  cold  and  la 
grippe;  the  defendant  having  objected  to  the 
qnestion  on  the  ground  that  the  question  as- 
sumed as  true  the  facts  sought  to  be  proved,  as 
is  fully  shown  by  defendant's  bill  of  exception 
No.  4." 

3.  "The  court  erred  in  permitting  plaintiff's 
witness  Dr.  E.  F.  Wright,  in  answer  to  this 
question,  'Well,  in  that  condition  of  health  the 
la  grippe  and  cold  gets  worse  and  develops  into 
pneumonia,  to  what  would  you  attribute  the 
development  to?  defendant  having  objected  to 
the  said  question  because  it  assumed  as  true  the 
fact  sought  to  be  proved,  to  say:  "Well,  it 
would  be  natural  to  presume  that  the  remote 
cause  was  due  to  the  exposure.'  " 

Tbe  question  propounded  reads: 

"Q.  "Now,  doctor,  I  want  to  go  back  a  little 
and  ask  you  a  hypothetical  question.  Say  that 
Henry  N.  Shaw  here  on  the  3d  day  of  Decem- 
ber, 1915,  was  in  good  health  and  strength,  a 


strong,  able-bodied  man  for  his  age,  able  to  do 
hard  manual  labor  and  made  no  complaint  of 
suffering  pain,  had  no  trouble  with  his  lungs 
or  anything  of  that  character,  however,  he  did 
have  blood  poison  in  the  finger  which  has  result- 
ed in  a  stiffened  condition  of  the  finger,  and  an 
operation  followed,  and  he  suffered  from  sore- 
ness of  the  finger,  but  it  later  got  well.  Saj 
with  that  exception  he  goes  into  a  depot  about 
8  or  9  o'clock  at  night,  somewhere  along  there, 
and  they  did  not  have  any  fire,  and  it  blew  up 
a  norther  that  evening,  late  in  the  evening  it 
got  cold,  disagreeably  cold,  and  there  was  no 
fire  in  the  station,  and  his  feet,  limbs,  and  body 
become  cold  and  chilled,  he  had  a  rigor  and 
shivered  in  there,  and  he  began  to  sneeze  and 
take  cold,  his  throat  got  sore,  and  the  next 
morning  he  develops  a  cough  and  what  ordi- 
nary laymen  call  a  cold  and  grippe,  and  it 
continued  to  get  worse  and  he  had  a  little  fever 
from  then  on  clear  to  December,  just  after 
Christmas,  he  had  taken  good  care  of  himself, 
not  exposed  himself,  although  he  had  been  out 
a  few  times  when  the  sun  was  shining  in  the 
middle  of  the  day,  well  wrapped  up  and  ex- 
perienced no  cold,  and  this  cold  and  la  grippe 
developed  into  pneumonia.  Now,  stopping  right 
there,  I'll  ask  you  from  your  viewpoint  as  a 
medical  man,  a  man  of  science,  I'll  ask  you  to 
what  you  would  attribute  the  contracting  of 
that  cold  and  la  grippe,  to  what  exposure,  if 
any?  To  which  question  the  defendant  ob- 
jected because  it  assumed  facts  to  be  true  which 
had  not  been  proven,  and  because  the  facts  re- 
cited do  not  conform  to  the  facts  proven,  and 
because  an  answer  to  the  question  would  be 
speculative  and  conjectural,  and  would  neces- 
sarily be  guesswork.  The  court  overruled  the 
said  objection,  and  the  defendant  at  the  time 
in  open  court  excepted,  whereupon  plaintiff's 
counsel  said,  without  waiting  for  an  answer  of 
the  witness  to  the  question:  'Assuming  these 
facts  to  be  true  (meaning  the  facts  set  out  in 
the  foregoing  hypothetical  question),  to  what 
would  you  attribute  the  development  of  the 
cold  and  pneumonia?'  And  the  court  permitted 
the  witness  to  answer  said  question  and  say, 
and  he  did  answer  and  say:  'It  would  be  nat- 
ural to  presume  that  it  was  due  to  the  ex- 
posure.' To  the  ruling  of  the  court  and  the  ad- 
mission of  said  testimony  the  defendant  at  the 
time  excepted." 

Appellant  does  not  state  In  its  brief  in 
what  respect  the  facts  are  not  stated  to  make 
the  question  objectionable  as  a  hypothetical 
question,  and  we  are  unable  to  say  that  It  Is 
objectionable  on  the  ground  pointed  out. 
Therefore  the  ruling  pointed  out  was  not 
error. 

[3, 4]  The  fourth  assignment  of  error  com- 
plains of  the  court's  third  paragraph,  author- 
izing the  jury  to  consider  pneumonia  and  its 
effects  as  an  element  of  damages  on  the 
ground  that,  under  the  evidence,  pneumonia 
was  as  a  matter  of  law  too  remote  as  an  ele- 
ment of  damages,  and  submits  the  following 
proposition: 

"The  evidence  showing  without  contradiction 
that  appellee's  pneumonia  developed  27  days  aft- 
er the  alleged  exposure,  and  further  showing 
that  pneumonia  is  caused  by  a  specific  germ,  and 
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that  it  often  attacks  strong  and  healthy  people 
who  have  had  no  exposure  and  have  had  no 
cold,  the  exposure  was  too  remote  to  authorise 
or  support  a  finding  that  the  exposure  was  the 
cause  of  the  pneumonia." 

The  third  paragraph  of  the  court's  charge  Is : 

"Now,  If  you  believe  from  the  evidence  that 
on  or  about  the  3d  day  of  DecembeV,  1915,  the 
plaintiff  while  en  route  from  Post  City  to  Green- 
ville, Tex.,  went  to  the  passenger  depot  of  the 
defendant,  Texas  &  Pacific  Railway  Company, 
at  Sweetwater,  and  there  waited  for  the  train 
scheduled  to  leave  Sweetwater  at  9:30  p.  m. 
on  said  date,  and  that  the  defendant's  agents 
and  servants  in  charge  of  said  depot  failed  for 
a  period  of  one  hour  prior  to  the  arrival  of 
said  train  to  keep  the  passenger  waiting  room 
in  said  depot  comfortably  warm,  and  that  as  a 
proximate  result  of  such  failure,  if  they  did 
fail,  the  plaintiff  was  exposed  to  cold,  became 
chilled  and  contracted  cold,  and  was  proximate- 
ly caused  to  have  la  grippe,  pneumonia,  tuber- 
culosis, and  suffer  in  any  or  all  of  the  ways 
alleged  in  his  petition,  then  you  will  find  for 
the  plaintiff  and  assess  his  damages  according  to 
the  rule  hereinafter  given  you,  unless  you  find 
for  the  defendant  under  other  portions  of  this 
charge." 

The  court  also  charged  the  Jury,  In  sub- 
stance, that  if  appellee,  while  waiting  for  the 
train,  under  the  circumstances  was  guilty  of 
contributory  negligence,  if  one  of  ordinary 
prudence  would  have  gone  to  the  hotel  or  any 
other  place  and  kept  warm,  but  failed  to  do 
so,  and  his  failure  to  take  such  measures  for 
his  own  safety  and  comfort  proximately 
caused  or  contributed  to  his  exposure,  to  find 
for  defendant. 

It  will  be  noted  that  the  evidence  raised 
the  question  of  whether  or  not  pneumonia 
was  the  result  of  appellee's  cold  contracted  in 
the  waiting  room  of  appellant,  and  said  Issue 
was  fairly  submitted  by  the  court,  and  said 
assignment  is  overruled. 

Appellant  In  like  manner  attacks  the  court's 
charge  for  telling  the  Jury  that  tuberculosis 
could  not  be  considered  as  an  element  of 
damages  on  the  ground  that,  under  the  evi- 
dence, tuberculosis  as  a  matter  of  law  was 
too  remote  and  uncertain  to  authorize  find- 
ing that  it  was  an  element  of  damage.  As 
heretofore  stated  in  this  opinion  with  refer- 
ence to  the  charge  on  pneumonia,  we  think 


the  evidence  raised  the  Issue  and  there  was 
no  error  in  the  court's  charge. 

[5]  The  sixth  assignment  of  error  com- 
plains of  the  court  for  not  granting  appel- 
lant's motion  for  a  new  trial,  because  the 
verdict  of  the  Jury  is  against  the  evidence,  in 
that  there  was  no  evidence  which  would  au- 
thorize the  Jury  to  find  that  plaintiff  took 
the  cold  from  which  he  testified  he  after- 
wards suffered  from  exposure  in  the  waiting 
room  at  Sweetwater  during  a  time  when  it 
was  required  under  the  law  to  keep  the  wait- 
ing room  warm. 

We  think  the  evidence  sufficient  to  Snow 
that  at  the  time  appellee  got  off  the  train  at 
Sweetwater  he  was  a  strong  and  healthy  man; 
that  there  was  no  fire  in  the  appellant's  wait- 
ing room  until  about  30  minutes  before  the 
train  left  Sweetwater,  and  that  it  'was  one 
hour  late  In  leaving;  that  a  norther  sprung 
up  soon  after  appellee  landed  and  It  was  cold 
in  the  waiting  room,  and  appellee  suffered 
very  much  from  the  cold,  and  from  which  ex- 
posure of  appellee  resulted  proximately  In  la 
grippe,  pneumonia,  and  tuberculosis,  as 
shown  by  the  evidence,  which  warranted  the 
verdict  and  Judgment  for  appellee.  There- 
fore there  was  no  error  in  refusing  a  new 
trial. 

The  Judgment  is  affirmed. 

Oa  Motion  for  Rehearing. 

The  appellant  complains  of  our  finding: 

"That  the  train  on  which  appellees  were 
traveling  reached  Sweetwater  at  8:12  o'clock 
at  night  and  left  at  10:30,  which  finding  of 
fact  clearly  is  an  oversight  of  the  court." 

This  statement  was  made  by  the  conrt  as 
claimed;  still  we  do  not  think  it  in  any  way 
affects  the  decision  of  the  case.  While  there 
was  little  divergence  of  opinion  in  the  state- 
ment of  some  of  the  witnesses  as  to  when  the 
said  train  did  actually  arrive,  we  think  there 
was  sufficient  evidence  to  show  that  during 
the  time  appellee  Shaw  remained  in  the  depot 
at  Sweetwater  he  caught  cold,  and  that  there 
was  not  any  fire  lighted  therein  for  at  least 
an  hour  before  the  departure  of  his  train, 
from  which  exposure  his  sickness  resulted. 

The  motion  for  rehearing  is  overruled. 
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MOODY  v.  GULF  REFINING  CO. 
HORN  v.  SAME. 

(Supreme  Court  of  Tennessee.    March  5,  1920.) 

3-   Negligence  «=»58  —  "Pboximate  cause" 

DEFINED. 

An  injury  that  is  the  natural  and  probable 
consequence  of  an  act  of  negligence  is  action- 
able, and  -such  an  act  is  tho  proximate  cause 
of  the  injury,  -but  an  injury  which  could  not 
have  been  foreseen  nor  reasonably  anticipated 
as  the  probable  result  of  an  act  of  negligence  is 
not  actionable,  and  such  an  act  is  cither  the 
remote  cause,  or  no  cause  whatever  of  the  in- 
jury. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Pharses,  First  and  Second  Series,  Proxi- 
mate Cause.] 

2.  Negligence  <8=>12  —  Spilling  gasoline, 
cacsing  fibe,  while  avoiding  peril  from 
blasting,  not  actionable. 

An  employe  of  defendant  in  unloading  a 
tank  car  filled  with  gasoline  is  not  negligent  in 
that,  while  emptying  the  spout  at  the  bottom 
of  the  tank  into  a  tub,  he,  on  warning  of  blast- 
ing of  rock  near  by,  ran  around  the  car  to  es- 
cape danger,  and  in  his  absence  the  tub  over- 
flowed, and  the  overflow  was  ignited,  and  the 
fire  burned  plaintiffs'  Building. 

3.  Negligence  <$=»12  —  Act  in  emergency 
hot  negligent. 

One  who  in  sudden  emergency  acts  according 
to  his  best  judgment,  or  who,  because  of  want 
of  time  in  which  to  form  a  judgment,  omits  to 
act  in  the  most  judicious  manner,  is  not  charge- 
able with  negligence. 

4.  Negligence  «3=»82(3)  —  Act  of  boys 
throwing  matches  into  spilled  gasoline 
pboximate  cause  of  fibe. 

Where  boys,  knowing  inflammable  nature  of 
gasoline,  in  the  short  absence  of  defendant's  em- 
ploys who  did  not  know  that  they  had  matches, 
threw  lighted  matches  in  pools  of  gasoline  on 
the  ground,  occasioned  by  unloading  a  tank  car, 
and  thereby  a  fire  was  started,  burning  plain- 
tiffs' buildings,  the  act  of  the  boys  was  an  in- 
dependent, intervening  cause,  for  which  defend- 
ant was  not  liable,  conceding  its  negligence  in 
permitting  the  gasoline  to  escape. 

Certiorari  to  Court  of  Civil  Appeals. 

Actions  by  J.  S.  Moody  against  the  Gulf 
Refining  Company,  and  by  J.  M.  Horn 
against  the  same  defendant  After  trial  to- 
gether, motion  for  a  directed  verdict  in  fa- 
vor of  plaintiffs  was  granted,  and  suits  dis- 
missed, and  on  appeal  to  the  Court  of  Civil 
Appeals  the  judgment  was  affirmed,  and 
plaintiffs  petition  for  writs  of  certiorari. 
Affirmed. 

W.  H.  Washington  and  C.  H.  Rutherford, 
both  of  Nashville,  for  Moody  and  Horn. 

Chas.  C.  Trabue,  of  Nashville,  for  Gulf  Re- 
fining Co. 

HALL,  3.  These  two  actions  were  brought 
by  the  plaintiffs  in  error,  who  will  be  here- 
inafter referred  to  as  the  plaintiffs,  to  re- 
cover damages  for  loss  of  property  growing 
out  of  a  fire  which  is  alleged  to  have  result- 
ed from  defendant's  negligence. 

The'  suits,  by  consent,  were  tried  together 
in  the  court  below,  and  upon  the  conclusion 
of  the  evidence  a  motion  for  a  directed  ver- 
dict was  made  by  the  defendant,  and  was 
sustained  by  the  trial  judge,  and  the  plain- 


<m  s.w.) 

tiffs'  suits  were  dismissed.  From  this  judg- 
ment they  appealed  to  the  Court  of  Civil  Ap- 
peals, where  both  cases,  were,  by  consent, 
again  heard  together,  and  the  judgment  of 
the  trial  court  was  affirmed.  The  cases  are 
now  before  this  court  upon  petitions  for 
writs  of  certiorari. 

The  material  facts  are  undisputed,  and, 
briefly  stated,  are  as  follows:  The  defend- 
ant is  a  wholesale  dealer  in  oils  and  gaso- 
line, and  in  conducting  its  business  in  the 
city  of  Nashville,  Tenn.,  maintained  a  large 
warehouse  fronting  on  the  Tennessee  Central 
Railroad  at  a  point  near  where  said  rail- 
road crosses  Twenty-Fifth  avenue,  at  which 
it  received  the  commodities  handled  by  It. 
It  received  large  quantities  of  gasoline  from 
railroad  tank  cars,  the  contents  of  which 
were  pumped  from  the  cars  Into  storage 
tanks  situated  on  the  defendant's  warehouse 
premises.  These  tank  cars  were  delivered 
to  its  premises  by  the  railroad  company  by 
means  of  a  switch  or  side  track  extending 
from  Its  main  line  from  a  point  west  of 
where  It  Intersected  with  Twenty-Fifth  ave- 
nue to  and  by  the  defendant's  warehouse 
premises. 

The  fire  that  destroyed  the  property  be- 
longing to  plaintiffs  originated  on  this  side 
track  In  front  of  defendant's  warehouse, 
and  destroyed  defendant's  warehouse  and  a 
large  quantity  of  merchandise  stored  therein, 
and  from  the  defendant's  premises  traveled 
or  was  carried  by  the  wind  to  the  premises  of 
the  plaintiffs,  igniting  the  houses  occupied 
by  them,  and  destroyed  the  property,  the  val- 
ue of  which  Is  sought  to  be  recovered  in  these 
actions. 

The  declarations  charged  that  the  defend- 
ant maintained  Its  premises  in  a  negligent 
and  dangerous  condition,  In  that  It  permitted 
quantities  of  gasoline  and  oil  to  escape  or  to 
be  spilled  on  such  premises  to  such  an  extent 
that  the  floor  and  other  timbers  of  the  ware- 
house became  soaked  with  oil  and  gasoline; 
that  the  ties  of  the  side  track  were  also  soak- 
ed with  oil  and  gasoline  and  other  inflam- 
mable substances,  and  that,  oil  and  gasoline 
and  other  inflammable  substances  were  per- 
mitted by  defendant  to  accumulate  "In  pud- 
dles and  streams"  on  its  said  premises ;  that 
defendant  negligently  handled  its  stock  of 
gasoline  and  spilled  same  adjacent  to  the 
public  highway  in  a  thickly  populated  part  of 
the  city  of  Nashville,  where  many  men,  wo- 
men, and  children  were  In  the  hnblt  Of 
playing ;  that  the  gasoline  was  left  unguard- 
ed to  such  an  extent  that  the  public  safety 
was  endangered,  and  the  premises  of  the  de- 
fendant became  a  public  nuisance;  that  on 
the  date  of  the  Are  while  some  boys  were 
smoking  and  lighting  matches  on  or  near  the 
premises  of  the  defendant,  which  fact  was 
known  to  defendant's  employe,  the  gasoline 
took  fire  from  the  act  of  said  boys  in  light- 
ing matches,  or  some  other  act  committed 
by  them,  "either  accidently  or  In  play,  or 
from  some  other  cause" ;  and  that  the  flames 
from  same  extended  Into  the  warehouse  of 
the  defendant,  from  which  it  was  communi- 
cated from  the  premises  of  the  defendant  to 
the  premises  of  the  plaintiffs. 

The  evidence  shows  that  at  the  time  of  the 
fire  the  defendant  was  engaged  In  unloading, 
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or  preparing  to  unload,  a  tank  car  of  gaso- 
line, which  stood  on  the  side  track  in  front  of 
its  warehouse,  which  was  located  only  a  few 
feet  from  the  side  track.  These  tank  cars 
consist  of  large  long  metal  tanks  built  on 

railroad    trucks,    and    are   feet    In 

length,  feet  in  diameter,  and  some 

of  them  hold  several  thousand  gallons  of 
gasoline.  On  the  top  of  these  tanks,  and 
about  the  center  of  the  same,  is  what  is 
called  a  dome,  which  is  about  18  inches  in 
diameter,  and  extends  some  distance  above 
the  top  of  the  tank.  In  the  top  of  this  dome 
is  an  opening  in  which  a  large  cap  is  fitted 
to  close  the  opening,  and  at  the  bottom  of 
the  tank,  and  about  the  center  of  the  same, 
Is  a  spout  or  leg  which  extends  below  the 
body  of  the  tank.  The  dome  is  used  in  load- 
ing the  car  with  gasoline,  and  for  any  and 
all  purposes  where  it  is  necessary  to  enter 
the  tank,  and  the  leg  is  used  In  unloading 
the  car.  On  the  inside  of  the  tank,  and  just 
about  the  point  where  the  leg  connects  with 
the  bottom  of  the  tank,  is  a  valve,  and  from 
this  valve  a  rod  runs  up  into  the  dome,  and 
to  the  top  of  this  rod  is  attached  an  arm  or 
lever,  and  when  it  is  desired  to  prevent  the 
gasoline  from  escaping  through  the  leg,  the 
valve,  by  means  of  this  rod  or  arm,  is  tight- 
ly closed.  When  it  is  desired  to  empty  the 
car  through  the  leg,  the  valve  is  opened  by 
means  of  the  rod  extending  therefrom  into 
the  dome.  The  tank  is  unloaded  by  connect- 
ing a  hose  with  the  valve  in  the  leg  of  the 
tank  and  pumping  the  gasoline  from  the  car 
tank  into  the  storage  tank,  which  is  located 
near  by. 

Two  of  the  defendant's  employes  had  gone 
on  top  of  the  tank  car,  removed  the  top  from 
the  dome,  measured  the  distance  between  the 
bottom  of  the  dome  and  the  top  of  the  gaso- 
line in  the  car,  and  had  taken  the  tempera- 
ture of  the  gasoline,  which  was  the  usual  and 
customary  procedure  before  unloading  it. 
The  rod  which  led  through  the  car  to  the 
valve  over  the  leg  was  examined  to  ascertain 
if  it  were  properly  stated  or  closed  so  as  to 
prevent  the  passage  of  gasoline  into  the  leg 
when  It  was  opened  for  the  purpose  of  at- 
taching to  the  valve  the  hose  preparatory  to 
pumping  the  contents  of  the  car  into  the 
storage  tank. 

The  evidence  shows  that  during  the  trans- 
portation of  the  car  the  movement  of  the 
gasoline  on  the  inside  of  the  tank  washes 
the  sides  thereof,  and  any  impurities  that 
may  be  in  the  gasoline  will,  when  the  car  is 
stopped  and  permitted  to  stand  for  a  while, 
sink  to  the  bottom  of  the  tank,  and  if  the 
valve  in  the  leg  is  not  tightly  closed  such 
Impurities  will  escape  Into  the  leg,  as  will 
the  gasoline.  It  further  appears  that,  how- 
ever much  care  is  exercised  In  loading  the 
tank  car,  and  in  closing  the  valve  In  the  leg, 
foreign  substances  will  sometimes  get  in  the 
way  of  the  valve  and  it  will  not  close  tight- 
ly, and  gasoline  will  flow  from  the  tank  into 
the  leg.  In  unloading  It  is  the  custom  to 
open  the  leg  by  unscrewing  and  removing  the 
plug  in  the  lower  end,  and  catch  the  contents 
of  the  leg  into  a  vessel  or  tub,  and  then  at- 
tach the  hose,  by  means  of  which  the  gaso- 
line is  transferred  to  the  storage  tank. 

At  the  time  of  the  fire  In  question  a  colored 
employ^  of  the  defendant,  who  was  experi- 


,  enced  in  unloading  gasoline  from  the  tank 
cars,  went  to  the  car  in  question,  unscrewed 
the  plug  at  the  lower  end  of  the  leg,  and 
placed  under  it  a  large  tub  for  the  purpose  of 
catching  whatever  gasoline  and  other  sub- 
stance might  flow  from  said  leg;  and  about 
the  time  he  placed  the  tub  and  unscrewed  the 
plug  an  employe  of  the  Nashville  Railway 
&  Light  Company,  who,  together  with  other 
employes  of  that  company,  were  digging  a 
hole  for  an  electric  light  pole  across  the 
main  line  of  the  railroad  company,  and  about 
30  feet  from  the  tank  car,  informed  the  em- 
ploye of  the  defendant  that  they  were  prepar- 
ing to  "shoot,"  meaning  that  they  were  going 
to  set  off  a  blast  for  the  purpose  of  break- 
ing some  rock  in  said  post  hole.  The  defend- 
ant's employe,  believing  that  he  was  in  dan- 
gerous proximity  to  the  blast  which  was 
about  to  be  flred,  and  having  no  other  means 
of  protection,  left  the  leg  from  which  gaso- 
line was  then  flowing  Into  the  tub  and  ran 
around  the  end  of  the  car  to  protect  himself 
from  the  blast.  Upon  the  blast  being  fired 
he  returned  to  the  leg  and  found  that  a  suffi- 
cient quantity  of  gasoline  had  run  into  the 
tub  to  overflow  it,  and  that  some  of  the  gas- 
oline was  running  out  of  the  tub  on  to  the 
ground.  He  immediately  replaced  the  plug 
In  the  leg  to  stop  the  flow  of  the  gasoline. 
He  says  that  while  he  was  performing  this 
operation  some  boys,  who  were  standing  up- 
on the  main  track  of  the  railroad  about  6 
feet  away,  asked  him  if  it  were  gasoline  or 
coal  oil  that  was  flowing  Into  the  tub,  to 
which  inquiry  defendant's  employe  says  that 
he  told  them  that  it  was  gasoline. 

The  undisputed  evidence  further  shows 
that  after  defendant's  employe  had  stopped 
the  flow  of  the  gasoline  he  went  into  the 
warehouse  for  the  purpose  of  getting  some 
buckets  to  dip  some  of  the  gasoline  out  of  the 
tub  so  that  it  could  be  removed,  and  to  se- 
cure the  services  of  another  employe  in  as- 
sisting him  to  remove  the  tub  and  empty  its 
contents  into  the  storage  tank.  He  was  gone 
for  this  purpose  only  a  very  short  time,  and 
upon  his  return  the  gasoline  was  on  Are,  the 
flames  traveling  at  a  rapid  rate  toward  the 
warehouse,  and  were  soon  beyond  control. 

The  uncontradicted  evidence  is  that  the 
Are  was  produced  by  these  boys,  who  were 
standing  on  the  railroad  track  when  defend- 
ant's employe  left  the  tub  of  gasoline  and 
went  into  the  warehouse  for  the  purpose 
stated,  throwing  lighted  matches  into  the 
gasoline  in  the  absence  of  defendant's  em- 
ploye. This  is  admitted  by  one  of  the  boys 
who  indulged  in  throwing  the  matches,  and 
is  also  proven  by  another  one  of  the  plain- 
tiffs' witnesses,  a  Mr.  Cooper. 

It  is  further  uncontradicted  that  these 
boys  were  from  12  to  14  years  of  age,  and 
Charlie  Reeves,  one  of  the  boys,  testified  that 
he  knew  gasoline  was  highly  Inflammable 
and  would  burn  when  it  came  in  contact  with 
fire. 

It  is  further  shown  by  the  evidence  that 
defendant's  warehouse  premises  are  not  on  a 
public  street  or  highway,  but  that  men,  wo- 
men, and  children  In  the  neighborhood  do 
use  the  railroad  track  to  a  considerate  ex- 
tent in  traveling  to  and  from  their  homes 
and  in  going  to  and  from  school. 

There  was  evidence  tending  to  show  that 
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the  defendant's  premises  bad  become  more 
or  less  greasy  or  oily  from  gasoline,  oils, 
and  other  substances  which  had  been  permit- 
ted to  escape  or  leak  from  the  receptacles  in 
which  they  were  contained,  but  the  undis- 
puted evidence  Is  that  the  Are  which  occa- 
sioned the  plaintiffs'  losses  did  not  originate 
from  this  condition,  but  alone  from  the 
'  matches  being  thrown  into  the  gasoline  con- 
tained in  the  tub,  or  in  that  which  had  flowed 
from  the  tub  onto  the  ground. 

It  Is  insisted  by  the  plaintiffs  that  the 
Court  of  Civil  Appeals  erred  in  not  holding 
that  the  trial  Judge  erred  in  directing  a  ver- 
dict In  defendant's  favor  upon  the  foregoing 
facts.  It  is  contended  by  the  plaintiffs  that 
the  fire  which  caused  the  losses  sustained 
by  them  was  the  direct  and  proximate  re- 
sult of  the  negligent  manner  In  which  the 
defendant  maintained  its  premises,  and  un- 
dertook to  unload  the  tank  car  in  question, 
and  in  permitting  the  tub  which  was  used  to 
catch  the  gasoline  that  was  being  emptied 
from  the  car  to  overflow  and  run  out  on  the 
ground,  and  In  leaving  the  tub  of  gasoline 
unattended  In  close  proximity  to  where  the 
boys  were,  and  without  warning  them  away 
from  the  gasoline  and  of  the  danger  of  the 
situation,  and  in  leaving  them  at  that  point 
"when  it  knew,  or  might  have  known,  that 
they  were  smoking  cigarettes  and  striking 
matches." 

The  correctness  of  the  plaintiffs'  conten- 
tion depends  upon  two  propositions: 

First.  Was  the  Are  which  destroyed  the 
property  of  the  plaintiffs  the  result  of  the 
defendant's  negligence? 

Second.  Was  that  negligence  the  direct 
and  proximate  cause  of  the  plaintiffs'  losses, 
or  were  their  losses  the  result  of  an' inde- 
pendent, Intervening  cause  which  could  not 
have  been  reasonably  anticipated  by  the  de- 
fendant? 

The  general  rule  Is  that  what  is  the  proxi- 
mate cause  of  an  injury  is  a  question  for 
the  jury;  the  court  instructing  them  as  to 
what  the  law  requires  to  constitute  it,  and 
the  jury  applying  the  law  to  the  facta.  But 
whether  It  will  or  will  not  be  a  question  for 
the  jury  will  depend  on  the  facts  of  each 
^case.  Thus,  where  the  facts  of  the  particu- 
lar case  are  disputable,  and  nre  of  such  a 
character  that  different  minds  might  rea- 
sonably draw  different  conclusions  there- 
from, a  question  of  fact  is  presented  proper- 
ly determinable  by  the  jury.  R.  C.  L.  vol. 
22,  |  31 ;  Tels  v.  Smuggler  Min.  Co.,  158  Fed. 
260,  85  C.  C.  A.  478,  15  L.  R.  A.  (N.  S.)  893 : 
Pilmer  v.  Boise  Traction  Co.,  14  Idaho,  327, 
94  Pac.  432,  15  L  R.  A.  (N.  S.)  254,  125  Am. 
St.  Rep.  161 ;  Stone  v.  Boston,  etc.,  R.  Co., 
171  Mass.  536,  51  N.  E.  1,  41  L.  R.  A.  794; 
Huber  v.  La  Crosse  City  R.  Co.,  92  Wis.  636, 
66  N.  W.  708,  31  L.  R.  A.  583,  53  Am.  St.  Rep. 
940. 

But  when  the  facts  are  undisputed,  and 
are  susceptible  of  but  one  Inference,  the 
question  is  one  of  law  for  the  court.  Teis  v. 
Smuggler  Min.  Co.,  158  Fed.  260,  85  C.  C.  A. 
478,  15  L.  R.  A.  (N.  S.)  893 ;  Snyder  v.  Colo- 
rado Springs,  etc.,  R.  Co.,  36  Colo.  288,  85 
Pac.  686,  8  L,  R.  A.  (N.  S.)  781,  118  Am.  St. 
Rep.  110;  Clark  v.  Wallace,  51  Colo.  437,  118 
Pac.  973,  Ann.  Cas.  1913B,  349,  and  note: 
Illinois  Central  R.  Co.  v.  Slier,  229  111.  390, 


82  N.  E.  362,  15  L.  R.  A.  (N.  S.)  819,  11  Ann. 
Cas.  368;  Coy  v.  Indianapolis  Gas  Co.,  149 
Ind.  655,  46  N.  E.  17,  36  L  R.  A.  535;  Mis- 
souri Pac.  R.  Co.  v.  Columbia,  65  Kan.  390, 
69  Pac.  338,  58  I*  R.  A.  399;  Stone  v.  Bos- 
ton, etc.,  R.  Co.,  171  Mass.  536,  51  N.  E.  1, 
41  L.  R,  A.  794;  Smith  v.  PubUc  Service 
Corp.,  78  N.  J.  Law,  478,  75  Atl.  937,  20  Ann. 
Cas.  151. 

So,  where  the  rule  of  an  Intervening  effi- 
cient cause  is  relied  on  by  the  defendant,  It  is 
ordinarily  a  question  for  the  jury  whether 
there  was  such  an  intervening  efficient  cause 
as  would  prevent  the  negligent  act  or  omis- 
sion of  the  defendant  from  being  the  proxi- 
mate cause  of  the  injury.  But  where  the 
facts  are  uncontroverted,  and  only  one  in- 
ference can  be  drawn,  the  question  of  wheth- 
er there  was  an  efficient  intervening  cause, 
which  would  prevent  the  defendant's  act 
from  being  the  proximate  cause  of  the  in- 
jury, has  been  held  to  be  a  question  of  law. 
R.  C.  I*  vol.  22,  S  32;  Clark  v.  Wallace,  51 
Colo.  487,  118  Pac.  978,  Ann.  Cas.  1918B,  355, 
and  note. 

It  was  held  by  this  court  In  Railroad  v. 
Pugh,  97  Tenn.  624,  37  S.  W.  555,  that  neg- 
ligence is  the  want  of  ordinary  care  and  cau- 
tion in  doing  an  act,  or  it  is  the  failure  or 
omission  to  do  what  a  person  of  ordinary 
prudence  or  caution  would  do  under  the  cir- 
cumstances, or  it  is  failure  to  perform  a  duty 
required  by  law. 

In  the  case  of  Krelgh  v.  Westlnghouse,  C. 
K.  &  Co.,  152  Fed.  120,  81  C.  C.  A.  338,  11 
L.  R.  A.  (N.  S.)  684,  It  was  said: 

"Negligence  is  a  breach  of  duty.  Where  there 
is  no  duty  or  no  breach,  there  is  no  negligence. 
An  injury  that  is  the  natural  and  probable 
consequence  of  an  act  of  negligence  is  actionable. 
But  an  injury  which  could  not  have  been  fore- 
seen nor  reasonably  anticipated  as  the  probable 
result  of  an  act  or  omission  is  not  actionable; 
and  such  an  act  or  omission  is  either  the  re- 
mote cause  or  no  cause  whatever  of  the  injury." 

To  the  same  effect  is  the  holding  of  the 
court  in  .Cole  v.  German  Sav.  &  h.  Soc.,  69 
C.  C.  A.  593,  124  Fed.  113,  63  L.  R.  A.  416. 

In  Hoag  v.  Lake  Shore  &  M.  S.  R.  Co., 
86  Pa.  293,  27  Am.  Rep.  653,  the  court  held 
that,  in  determining  what  is  proximate  cause, 
the  true  rule  is  that  the  Injury  must  be  the 
natural  and  probable  consequence  of  the 
act — such  n  consequence  as,  under  the  sur- 
rounding circumstances  of  the  case,  might 
and  ought  to  have  been  foreseen  by  the 
wrongdoer  as  likely  to  flow  from  his  act. 

In  Ryan  v.  New  York  C.  R.  Co.,  35  N.  Y. 
210,  91  Am.  Dec.  49,  it  was  held  that  dam- 
ages which  were  not  the  necessary  or  natu- 
ral consequences  nor  the  result  ordinarily  to 
be  anticipated  were  not  the  proximate  re- 
sult of  a  negligent  act. 

In  Stone  v.  Boston  &  A.  R.  Co.,  171  Mass. 
536,  51  N.  E.  1,  41  L.  R.  A.  794,  it  was  held 
that  the  negligence  of  a  railroad  company 
in  storing  oil  upon  its  station  platform, 
and  In  permitting  it  to  remain  there  In  vio- 
lation of  statute,  was  not  the  proximate 
cause  of  damage  by  a  fire  which  was  started 
by  the  careless  dropping  of  a  match  by  a 
teamster  who  came  to  the  platform  lo  de- 
liver goods,  and  who  was  in  no  sense  a  serv- 
ant, agent,  or  guest  of  the  railroad  com- 
pany. 
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In  that  case  and  In  the  case  of  Laldlaw 
T.  Sage,  158  N.  Y.  73,  52  N.  E.  679,  44  L.  R. 
A.  216,  It  was  beld  that  the  question  was 
not  one  (or  the  Jury,  but  that  as  a  matter  of 
law  the  defendant's  negligence  could  not  be 
said  to  be  the  proximate  cause  of  the  plain- 
tiff's Injury. 

In  Fanning  v.  White,  148  N.  C.  541,  62 
S.  E.  734,  the  court  held  that,  assuming  the 
defendant,  who  was  engaged  In  construc- 
tion work,  was  guilty  of  negligence  in  storing 
a  large  quantity  of  dynamite  In  an  old  shan- 
ty on  the  railroad  right  of  way,  the  plaintiff 
could  not  recover  for  an  Injury  sustained  by 
an  explosion  of  the  dynamite  as  the  result  of 
the  plaintiff's  companion  shooting  into  the 
shanty,  though  ignorant  of  the  presence  of 
the  explosive.  The  court  was  of  the  opinion 
that  the  shooting  into  the  dynamite  by  the 
plaintiff's  companion  was  the  proximate 
cause  of  the  explosion  and  injury  which  re- 
sulted therefrom. 

[1]  In  R.  C.  I*  vol.  22,  |  8,  at  page  121, 
the  rule  Is  correctly  stated  as  follows: 

"An  injury  that  is  the  natural  and  probable 
consequence  of  an  act  of  negligence  is  action- 
able, and  such  an  act  is  the  proximate  cause  of 
the  injury.  But  an  injury  which  could  not  have 
been  foreseen  nor  reasonably  anticipated  as 
the  probable  result  of  an  act  of  negligence  is 
not  actionable  and  such  an  act  is  either  the 
remote  cause,  or  no  cause  whatever,  of  the  in- 
jury; An  injury  that  results  from  an  act  of 
negligence,  but  that  could  have  been  foreseen  or 
reasonably  anticipated  as  its-  probable  conse- 
quence, and  that  would  not  have  resulted  from 
it,  had  not  the  interposition  of  some  new  and 
independent  cause  interrupted  the  natural  se- 
quence of  events,  turned  aside  their  course,  and 
produced  it,  is  not  actionable.  Such  an  act  of 
negligence  is  the  remote,  and  the  independent 
intervening  cause  is  the  proximate,  cause  of 
the  injury." 

[2]  We  are  of  the  opinion  that  the  uncon- 
tradicted evidence  fails  to  show  any  neg- 
ligence on  the  part  of  the  defendant  in  per- 
mitting the  gasoline  to  overflow  the  tub  and 
run  oat  on  the  ground.  The  evidence  indis- 
putably shows  that  this  was  caused  by  the 
sudden  emergency  that  arose  by  the  notice 
being  given  to  the  defendant's  employe1  by  the 
employs  of  the  Nashville  Railway  &  Light 
Company  of  the  impending  blast,  and' which 
caused  defendant's  employs  to  believe  that  be 
was  in  Immediate  danger.  The  uncontradict- 
ed evidence  shows  that  the  car  was  being  un- 
loaded or  emptied  In  the  ordinary  and  usual 
manner,  and  in  the  manner  that  it  was  de- 


signed to  be  emptied,  and  by  competent  and 
experienced  employes.  It  is  undisputed  that 
just  at  the  moment,  or  just  after  the  cap 
had  been  removed  from  the  leg  by  defend- 
ant's employs,  notice  was  given  him  that  a 
blast  was  about  to  be  discharged  only  a  few 
feet  away,  and  defendant's  employs,  being 
exposed  to  said  blast,  and  realizing  the  dan- 
gers incident  to  the  same,  ran  around  the  car 
for  protection.  It  was  while  thus  endeavor- 
ing to  protect  himself  from  the  dangers  of 
the  blast  that  the  gasoline  overflowed  the 
tub.  We  are  clearly  of  the  opinion  that  the 
leaving  of  the  tub  under  these  circumstanc- 
es was  not  an  act  of  negligence. 

[3]  In  20  R.  C.  L.  p.  29,  it  is  stated  as  fol- 
lows: 

"One  who  in  a  sudden  emergency  acts  ac- 
cording to  his  best  judgment,  or  who,  because 
of  want  of  time  in  which  to  form  a  judgment, 
omits  to  act  in  the  most  judicious  manner,  is 
not  chargeable  with  negligence." 

This  statement  of  the  rule  is  supported 
by  many  cases  in  the  note  to  the  case  of 
Lemay  v.  Springfield  Railway  Co.,  reported 
in  37  L.  R.  A.  (N.  &>  43. 

[4}  But,  even  if  it  be  conceded  that  the  de- 
fendant was  guilty  of  negligence  In  the  man- 
ner in  .which  it  kept  its  premises  and  the 
manner  in  which  it  was  unloading  the  gaso- 
line in  qnestion,  still  we  are  of  the  opinion 
that  such  negligence  was  not  the  direct  and 
proximate  cause  of  the  fire  which  destroyed 
the  property  of  plaintiffs,  but  that  said  fire 
was  the  direct  and  proximate  result  of  the 
Independent  Intervening  act  of  the  boys  in 
throwing  lighted  matches  into  the  gasoline 
daring  the  absence  of  defendant's  employs, 
and  that  this  act  on  the  part  of  said  boys 
was  not  such  as  could  have  been  reasonably 
anticipated  by  defendant's  employs.  It  Is 
not  shown  that  defendant's  employs  knew 
that  the  boys  were  smoking  or  that  they  had 
matches.  The  undisputed  evidence  Is  that 
the  boys  knew  it  was  gasoline  that  was  run- 
ning Into  the  tub,  and  knew  its  inflammable 
and  dangerous  qualities,  and  defendant's  em- 
ploys had  no  reason  to  anticipate  that  they 
would  deliberately  throw  a  lighted  match 
Into  it  during  the  short  interval  that  he  was 
absent  on  his  errand  to  secure  the  buckets 
and  another  employs  to  assist  him  in  re- 
moving the  tub  from  the  tank  car  to  the  stor- 
age tank. 

It  results'  that  we  find  no  error  in  the  judg- 
ment of  the  court  below,  and  it  is  affirmed, 
with  costs. 
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KYOLEUM  CO.  SAME  v.  TENNESSEE 
CHEMICAL,  CO.  SAME  v.  NASHVILLE 
GRAIN  EXCHANGE. 

(Supreme  Court  of  Tennessee.    Feb.  28,  1020.) 

3L  Landlord  and  tenant  «=s>86(2>— Failure 

TO    OIVE    NOTICE    OF    DESIRE    TO    CANCEL    OB 
RENEW   UNDEB  LEASE,    EVIDENCE  LESSEE   DE- 
8IBED  TO   CONTINUE  LEASE  FOB  YEAB. 
Under   a    lease   providing    that    failure   of 
lessee  to  give  lessor  written  notice  90  days  in 
advance  of  expiration  of  the  lease  of  desire  to 
cancel  or  renew  should  be  considered  as  evidence 
the  lessee  desired  to  continue  the  lease  in  force 
for  a  year  after  expiration,  failure  to  give  notice 
was  tantamount  to  the  tenant's  making  a  prop- 
osition to  the  landlord  to  continue  the  lease  for 
another  year  on  the  same  terms  and  conditions, 
subject  to  the  acceptance  or   rejection  of  the 
landlord   exercised    before    termination    of    the 
lease. 

2.  Landlord  and  tenant  <8=>82— Ejteot  or 

LEASE  PROVISION  FOB  CONTINUANCE  IN  CON- 
TINGENCY. 

A  provision  in  a  lease  for  continuance  In  a 
certain  contingency  does  not,  as  a  covenant  to 
renew,  involve  nn  agreement  to  make  a  new 
lease,  but  merely  extends  the  operation  of  the 
original  lease  for  the  additional  term  on  the 
happening  of  the  contingency,  subject  to  the 
election  of  the  lessor  exercised  after  failure  to 
give  notice  and  before  termination  of  the  lease. 

3.  Landlord  and  tenant  «J=»88(2)— Clause 

APPLICABLE  ONLY  TO  ORIGINAL  LEASE  NOT 
CARRIED  FOBWABD  INTO  NEW  LEASE  EFFECTED 
BY  PROVI8I0N  FOB  CONTINUANCE  IN  CON- 
TINGENCY. 

A  clause  or  provision  clearly  applicable  to 
an  original  lease  alone  is  not  carried  forward 
into  a  new  lease  for  an  additional  term  effected 
by  a  provision  in  the  original  lease  for  its  con- 
tinuance in  a  certain  contingency. 

"4.  Landlord  and  tenant  «£=>86(1)— Lessob's 
loss  of  rights  under  failure  to  notify 
clause  by  improper  election. 
When  a  lease  provided  that  failure  of  the 
lessee  to  give  written  notice  90  days  in  advance 
of  expiration  of  a  desire  to  cancel  or  renew 
should  be  considered  as  evidence  the  lessee  de- 
sired to  continue  the  lease  for  a  year  after  ex- 
piration and,  after  the  lessee  failed  to  give 
notice,  the  lessor  improperly  demanded  a  new 
lease  for  the  next  year  containing  the  "failure 
to  notify"  clause  applying  to  the  year  after 
that,  the  lessor's  right  was  lost  by  its  improper 
election  and  demand,  and,  on  its  rejection  by 
the  lessee  and  determination  to  remove,  the 
lessor's  rights  ended,  and  its  subsequent  action 
in  notifying  the  lessee  it  would  be  held  for  rent 
under  the  existing  lease  did  not  restore  them. 

5.  Equity  «=»316  —  Unverified  answers 
treated  as  general  denials  where  an- 
swers undeb  oath  abe  waived. 
Where  answers  making  a  general  denial  of 
the  liability  of  defendant  tenants  in  equity  are 
none  of  them  under  oath,  but  complainant  lessor 
has  waived  answers  under  oath,  the  answers  will 


be  treated  aa  general  denials,  and  as  tenderinr 
the  general  issue  as  at  law. 

6.  Estoppel  <8=63— Assumption  of  position 
as  against  one  demand  does  not  prevent 
changs  as  against  other. 

Where  defendant  tenants,  in  face  of  one  de- 
mand by  their  lessor,  took  a  certain  position, 
they  are  not  estopped  from  otiaTiginy  gnch  posi- 
tion in  subsequent  litigation  by  the  lessor 
against  them  to  enforce  a  different  demand ;  the 
first  having  been  that  they  execute  new  leases 
for  a  year  after  the  original  term  on  account  of 
their  failure  to  notify  of  desire  to  terminate, 
and  the  second  being  that  they  pay  the  amount 
which  they  would  have  paid  as  tenants  for  such 
following  year. 

7.  Estoppel  4J=>63—  Estoppel  after  litiga- 
tion FROM  CHANGING  REASON  FOB  CONDUCT. 

The  rule  that  a  party,  having  given  a  rea- 
son for  his  conduct  about  a  matter  in  contro- 
versy, is  estopped  after  litigation  is  begun  from 
changing  his  ground,  is  not  a  rule  of  universal 
application,  but  is  of  doubtful  application  in  any 
case  unless  the  former  position  is  inconsistent 
with  the  position  adopted  after  litigation,  or 
unless  the  adverse  party  has  been  misled  or  is 
prejudiced  by  the  change  of  attitude. 

Certiorari  to  Court  of  Civil  Appeals. 
Appeal  from   Chancery   Court,   Davidson 
County;  Jas.  B.  Newman,  Chancellor. 

Suits  by  the  Mecklenburg  Real  Estate  Com- 
pany against  the  Kyoleum  Company  and  oth- 
ers. From  decrees  dismissing  the  suits, 
complainant  appealed  in  one  case  to  the 
Court  of  Civil  Appeals,  which  affirmed,  and 
complainant  brings  certiorari,  complainant 
in  the  other  two  cases  appealing  directly  to 
the  Supreme  Court  Decree  of  the  Court 
of  OMl  Appeals  in  the  first  case,  and  de- 
crees of  the  chancellor  in  the  other  two 
cases,  affirmed. 

E.  A.  Price,  of  Nashville,  for  Mecklenburg; 
Real  Estate  Co. 

Vertrees  A  Vertrees,  Win.  L.  Talley  and 
Cornelius  &  Swiggart,  all  of  Nashville,  for 
appellees. 

GREEN,  J.  These  three  suits  were  dis- 
missed by  the  Chancellor,  and  the  complain- 
ant In  each  case  appealed.  The  appeal  in 
the  first  case  went  to  the  Court  of  Civil  Ap- 
peals on  account  of  the  amount  Involved. 
The  Court  of  Civil  Appeals  affirmed  the  de- 
cree of  the  Chancellor,  and  this  case  Is  be- 
fore us  on  certiorari.  The  appeals  In  the 
other  two  cases  were  taken  directly  to  this 
court  The  three  cases  have  been  heard  to- 
gether here. 

These  defendants  were  tenants  of  the  com- 
plainant occupying  offices  in  the  Stahlman 
Building.  There  was  a  written  contract  of 
lease  between  the  complainant  and  each  of 
the  defendants.  These  leases  expired  Decem- 
ber 81,  1916.  All  of  them  were  similar  In 
their  provisions. 
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Clause  6  of  the  leases  contained  the  fol- 
lowing language: 

"Failure  of  lessee  to  give  lessor  written  notice 
ninety  (Jays  in  advance  of  the  expiration  of  this 
lease,  of  a  desire  to  cancel  or  renew  same,  shall 
be  considered  as  evidence  that  said  lessee  de- 
sires to  continue  said  lease  In  full  force  and 
effect  for  one  year  from  and  after  the  date  of 
its  expiration,  and  be  accordingly  bound." 

None  of  the  defendants  gare  the  complain- 
ant written  notice  of  a  desire  to  cancel  or 
renew  90  days  in  advance  of  December  81, 
1916. 

In  the  latter  part  of  November,  1916,  the 
complainant' prepared  and  executed  In  dupli- 
cate three  sets  of  leases  for  the  offices  occu- 
pied by  the  three  defendants  and  also  three 
sets  of  notes.  These  leases  and  notes  were 
submitted  to  the  defendants  with  the  request 
that  they  be  executed.  The  leases  submitted 
covered  the  year  1917,  and  each  contained  a 
provision  Identical  with  clause  six  quoted 
above. 

The  several  defendants  named  declined  to 
sign  the  leases  and  notes,  and  all  of  them 
moved  out  of  the  Stahlman  Building  about 
the  last  of  the  year  1916.  Some  time  later, 
the  complainant  brought  these  suits  against 
these  defendants  to  recover  from  each  of 
them  an  amount  equivalent  to  the  sum  In 
which  each  of  the  defendants  would  have 
become  Indebted  to  the  complainant  had  they 
remained  as  tenants  of  the  building,  occupy- 
ing their  same  quarters,  for  the  year  1917. 

Mr.  Gray,  the  secretary  and  treasurer  of 
the  complainant  corporation,  testified  that 
he  demanded  new  leases  and  new  notes  of 
these  defendants  covering  the  year  1917,  be- 
cause "we  do  not  let  any  tenants  remain  In 
the  building  without  notes  and  leases." 

As  stated  heretofore,  the  suits  were  dis- 
missed when  they  came  on  for  hearing  be- 
fore Chancellor  Newman.  The  Chancellor 
justified  his  action  by  such  a  clear  state- 
ment of  the  reasons  therefor  that  we  have 
adopted  a  portion  of  his  language  as  the  opin- 
ion of  this  court 

The  Chancellor  said: 

[I]  "The  meaning  of  the  words  used  in  the 
clause  is  plain  and  unambiguous.  Failure  to 
give  notice  is  tantamount  to  the  tenant  making 
a  proposition  to  the  landlord  to  continue  his 
lease  for  another  year  on  the  same  terms  and 
conditions  as  are  contained  in  the  lease  of  1916, 
subject  to  the  acceptance  or  rejection  of  the 
landlord  exercised  before  the  termination  of  the 
lease. 

[2]  "A  provision  in  a  lease  for  its  continu- 
ance in  a  certain  contingency  does  not,  as  does 
a  covenant  to  renew,  involve  an  agreement  to 
make  a  new  lease,  but  such  provision  merely 
extends  the  operation  of  the  original  lease  for 
the  additional  term,  upon  the  happening  of  the 
contingency,  subject  to  the  election  of  the  lessor 
exercised  after  the  failure  to  give  notice,  and 
before  the  termination  of  the  lease.  Tiffany  on 
Landlord  and  Tenant,  voL  2,  pp.  1514,  1516. 


[3]  "A  clause  or  provision  clearly  applicable 
only  to  the  original  lease  is  not  carried  forward 
into  a  new  lease  for  an  additional  term.  Is 
Rutgers  v.  Hunter,  6  Johns.  Ch.  (N.  Y.)  p.  219, 
Chancellor  James  Kent  says: 

"  'If  a  covenant  to  renew  the  lease  necessarily 
included  a  renewal  of  all  the  covenants  in  h, 
it  would  be  tantamount  to  a  covenant  for  per- 
petual renewal,  and  so  extraordinary  a  covenant 
ought  not  to  depend  on  inference  merely. 
*  .*  *  I  do  not  mean  to  say  that  such  cove- 
nants are  not  valid ;  but  I  contend  only  that 
they  must  be  clearly  and  certainly  made,  and  an 
not  to  be  deduced  by  construction  from  a  core- 
nant  to  "renew  the  lease,"  without  saying 
more.'  24  Oyc.  p.  1000.  Tiffany  on  Landlord 
and  Tenant,  voL  2,  p.  1642. 

[4]  "In  none  of  the  cases  under  consideration 
did   the  complainant  act  in   strict   accordance 
with  the  power  conferred  upon  it  by  the  danae 
involved.    It  construed  this  clans©  and  proceed- 
ed to  act,  in  the  first  instance,  flpon  the  con- 
struction that  it  had  the  right  to  demand  of  the 
defendants  new  leases  for  1917,  containing  the 
failure  to  notify  clause,  applying  to  the  year  of 
1918.    Late  in  November,  1916,  when  it  made 
its  election   to  take  advantage   of  defendant! 
failure  to  give  the  90  days'  notice,  it  stated  in 
its  notice   to  each  defendant:    In   conformity 
with  the  terms  of  article  6,  rules  and  regula- 
tions of  the  existing  contract,    •    •    *    we  b#s 
to  inclose  herewith  lease  contract  and  notes  for 
the  same  quarters  for  the  year  ending  December 
31st,  1917.'     In  two  of  the  bills  filed  in  these 
causes    more    than    a    year    afterwards,   it  is 
averred,  in  substance,  that  these  new  leases  were 
prepared  and  delivered  to  defendant  in  accord- 
ance with  and  reliance  upon  the  terms  and  pro- 
visions of  clause  6,  clearly  showing  that  com- 
plainant at  this  late  date  had  not  abandoned  the 
insistence  made  when   it  made  its  election  in 
November  that  new  leases  were  required.    The 
correspondence  between  these  parties  ahowa  that 
after  complainant  made  its  election  and  demand 
in  November,  and  upon  learning  of  defendant's 
rejection  and  purpose  to  remove,  it  notified  them 
it   would   hold   them    for   rent   under  existing 
contracts,  but  it  never  abandoned  the  demand 
for  new  leases  if  they  remained.     Its  right  be- 
came fixed  or  lost  by  its  first  election  and  de- 
mand and  upon   the  rejection  thereof  by  the 
defendants,  and  their  determination  to  remove, 
the  complainant's   rights  under  the  clause  in- 
volved ended,  and  its  subsequent  action  did  not 
restore  them.    It  is  elementary  that  the  right  of 
election  can  be  exercised  but  once. 

"The  complainant  did  not  notify  the  defend- 
ants, after  their  failure  to  give  notice  to  cancel 
or  renew,  and  before  the  termination  of  their 
lease,  that  it  had  elected  to  continue  the  leaae 
contract  of  1916  in  full  force  and  effect  for  the 
year  of  1917,  as  was  its  only  right  under  the 
clause,  but  coupled  ita  acceptance  with  a  de- 
mand that  new  leases  covering  the  year  1917  be 
executed  with  the  failure  to  notify  clause  ap- 
plying to  the  year  of  1918  included  therein. 

"Clause  6  involved  herein  gave  complain'11' 
no  right  to  demand  new  leases  containing  the 
failure  to  notify  provision  applicable  to  191& 
and  such  demand  was  a  breach  of  contract 
which  released  defendants,  and  they  were  clear- 
ly within  their  rights  m  declining  to  sign  tl" 
leases  submitted  and  removing  from  the  bidd- 
ing." 
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Unearned  counsel  for  the  complainant  does 
aofc  attempt  to  meet  the  reasoning  of  the 
CX±a*axMellor,  but  undertakes  to  escape  It  by 
saylxig  that  the  defendants  have  changed 
U^elx'  positions  herein,  which  he  urges  Is  not 
pearmisslble.  It  Is  furthermore  suggested  by 
ccmxiKl  that  the  pleadings  In  the  several 
filed  by  the  defendants  do  not  allow 
a  defense  as  that  upon  which  the  Chan- 
cellor based  his  decree. 

[«]  In  reply  to  the  latter  suggestion,  we 
may  observe  that  all  of  the  answers  make 
crerkeral  denial  of  the  liability  of  the  defend- 
ants.   None  of  these  answers  are  under  oath, 
the  complainant  having  waived  answer  under 
oath  in  all  three  of  the  cases.    Such  being  the 
situation,   the  answers  will   be  treated  as 
general  denials,  and  as  tendering  the  general 
Issue,  as  at  law.    In  this  state  of  the  plead- 
Ings,  this  defense  here  relied  on  is  entirely 
available.    Gibson's  Suit  in  Chancery,  §  360. 

[•,  7]  In  regard  to  the  change  of  position 
said  to  have  been  made  by  the  several  defend- 
ants, it  is  perhaps  sufficient  to  say  that  no 
demand  was  made  upon  them  prior  to  the 
time  they  left  the  building  for  payment  of 
rent  for  the  year  1917.     Complainant  then 
demanded  that  these  defendants  execute  new 
leases  for  the  year  1917,  not  that  they  pay 
rent  for  that  year.     Defendants  were  not, 
therefore,  responding  to  the  same  demand  In 
these  suits  which  was  made  of  them  when 
the    new   contracts   were   presented.     Any 
change,  therefore,  made  in  their  attitude,  was 
after  the  circumstances  had  changed. 

Moreover,  the  rule  that  a  party,  having 
given  a  reason  for  his  conduct  about  a  mat- 
ter In  controversy,  is  estopped,  after  litiga- 
tion is  begun,  from  changing  his  ground,  an- 
nounced in  Snyder  v.  Mystic  Circle,  122  Tenn. 
250,  122  S.  W.  981,  45  I*  R.  A.  (N.  S.)  209, 
is  not  a  rule  of  universal  application.  That 
was  a  case  of  estoppel  in  pais.  The  complain- 
ant was  misled  to  her  prejudice  by  the  ac- 
tion of  the  defendant. 

In  Ault  v.  Dustin,  100  Tenn.  369,  45  S.  W. 
981,  it  Is  shown  that  the  ordinary  application 
of  the  rule  relied  on  Is  in  cases  where  a  de- 
fendant undertakes  to  adopt  an  inconsistent 
position  after  litigation  has  begun,  with  one 
formerly  taken  by  him.  There  is  no  incon- 
sistency here. 

We  think  it  may-  be  said  that  the  rule 
urged  by  the  complainant  is  of  doubtful  ap- 
plication In  any  case,  unless  the  former  po- 
sition it  inconsistent  with  the  position  adopt- 
ed after  litigation,  or  unless  the  adverse  par- 
ty had  been  misled,  or  is  prejudiced  by  the 
change  of  attitude.  See  Taylor-Baldwin  Co. 
v.  Northwestern  T.  &  M.  Ins.  Co.,  18  N.  D. 
848,  122  N.  W.  396,  20  Ann.  Cas.  432,  and 
note  438. 

It  it  not  necessary  to  consider  other  ques- 
tions raised  herein.    The  decree  of  the  Court 
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j  of  Civil  Appeals  in  the  first  case,  and  the  de- 
cree of  the  Chancellor  in  the  other  two  cas- 
es, will  be  affirmed,  for  the  reasons  stated. 


POST  v.  BROWN. 

(Supreme  Court  of  Tennessee.    Feb.  25,  1920.) 

1.  Landlord  and  tenant  «=»101— Destruc- 
tion BT  FIRS  OF  ENTIRE  BUILDING  DOES  NOT 
TERMINATE  LEASE. 

In  the  absence  of  statutory  regulation  or 
contractual  relation  to  the  contrary,  the  de- 
struction by  a  fire  of  an  entire  building  does 
not  terminate  a  lease  thereon,  nor  operate  to 
relieve  a  lessee  from  the  payment  of  rent  for 
the  remainder  of  his  term. 

2.  Landlord  and  tenant  «=»101— Destruc- 
tion OF  LEASED  PREMISES  WHERE  ONLY  PART 
OF  ENTIRE  PREMISES  IB  LEASED  TERMINATES 
CONTRACT. 

Where  only  a  part  of  a  building,  an  apart- 
ment, room,  or  apace,  as  distinguished  from  an 
entire  structure,  is  leased,  destruction  by  fire 
or  other  cause  puts  an  end  to  the  contract,  and 
absolves  the  lessee  from  the  payment  of  rent. 

3.  Landlord  and  tenant  «$=>101,  192(2)  — 
Lease  of  part  of  entire  premises  not  ter- 
minated BT  fire  which  merely  inter- 
rupts use  of  such  past. 

Where  part  of  certain  premises  was  leased 
and  a. fire  in  such  part  did  not  entirely  de- 
stroy it  or  render  it  untenantable,  so  that  the 
damage  merely  caused  a  temporary  interrup- 
tion of  the  use  of  the  premises  which  might  be 
remedied  with  reasonable  dispatch,  the  lease 
was  not  terminated,  and  upon  repair  being 
made  by  the  lessor  the  lessee  is  obligated  to 
the  payment  of  the  stipulated  rent;  the  mere 
impairment  of  use  as  distinguished  from  de- 
struction not  depriving  the  lessee  of  all  inter- 
est. 

Appeal  from  Chancery  Court,  Hamilton 
County;  W.  B.  Garvin,  Chancellor. 

Action  between  Ira  S.  Post  and  George  K. 
Brown.  From  a  decree  for  the  latter,  the 
former  appeals.    Affirmed. 

Oantrell,  Meacham  &  Moon,  of  Chattanoo- 
ga, for  Post. 
Fred  A.  Noll,  of  Chattanooga,  for  Brown. 

BACHMAN,    J.      Complainant    was    the 
owner  of  a  two-story  brick  building  in  the 
city  of  Chattanooga,  and  on  August  12,  lftlG, 
leased  the  basement  and  first  floor  of    the 
same  to  the  defendant  for    a    term   of    12 
years.    No  obligation  for  the   repair  of   tlie 
demised  premises  by  either   of   the  parties 
was  imposed  by  the  terms  of  the  lease,  a^x 
the  only  reference  to  a  destruction  o*    t*M» 
premises  by  fire  is  contained  In  the  covenant 
of  the  lessee  to  return  the  same  at  the    ex- 
piration of  the  term  "in  as  good  order  a»  x«- 
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ceived,  ordinary  wear  and  tear  and  natural 
decay  excepted,  unless  destroyed  by  light- 
ning or  other  natural  cause,  or  fire  not  caus- 
ed by  his  fault." 

On  January  81,  1918,  a  fire  originating  in 
the  adjoining  building  destroyed  the  roof, 
and  severely  damaged  the  second  story  of 
the  leased  building.  No  damage  was  done 
by  fire  to  that  part  of  the  building  occupied 
by  the  defendant,  but  injury  to  the  premises 
and  contents  resulted  from  the  use  of  water. 
Settlement  of  his  fire  loss  was  effected  by 
the  complainant  on  February  26th,  following 
the  fire,  and  he  immediately  began  the  re- 
pair of  the  building,  which  was  completed 
the  latter  part  of  April,  the  roof  being  fin- 
ished by  the  20th  of  March.  The  defend- 
ant assumed  his  tenancy  terminated  by  the 
fire,  and  vacated  the  premises,  delivering 
the  keys  to  the  building  to  the  complainant 
o&  March  12th. 

It  appears  that  in  1905  the  complainant 
leased  the  land  on  which  the  building  is  sit- 
uated to  a  mercantile  concern  which,  under 
the  agreement  entered  into  between  them, 
was  to  erect  thereon  and  upon  adjacent  prop- 
erty a  single  building  which  at  the  expira- 
tion of  the  lease  was  to  be  permanently  di- 
vided or  partitioned  by  a  suitable  wall,  and 
the  complainant  was  to  become  the  owner  of 
that  part  of  the  building  resting  within  his 
property  lines.  This  was  accordingly  done, 
and  complainant's  building  went  into  the 
possession  of  the  defendant  under  the  lease 
here  in  question. 

The  present  action  is  to  recover  for  a 
year's  rent,  less  that  for  the  two  months  dur- 
ing which  the  building  was  undergoing  re- 
pairs. Several  questions  are  presented,  but 
our  attention  is  confined  to  that  of  the  ef- 
fect of  the  fire  as  terminating  the  lease.  We 
are  not  concerned  with  the  method  of  con- 
struction employed  by  the  parties  in  carry- 
ing out  their  agreement  to  make  two  sepa- 
rate tenements  of  the  original  building;  it 
Is  a  matter  in  which  the  defendant  is  not  in- 
terested, nor  of  which  he  can  complain  here ; 
for  the  ownership  of  his  lessor  was  in  no 
wise  connected  with  or  dependent  upon  that 
of  adjoining  property,  and  the  destruction 
of  the  latter  cannot  affect  his  status. 

[1]  In  the  absence  of  statutory  regulation 
or  contractual  relation  to  the  contrary,  the 
destruction  by  fire  of  an  entire  building 
does  not  terminate  a  lease  thereon,  nor  op- 
erate to  relieve  a  lessee  from  the  payment  of 
rent  for  the  remainder  of  his  term.    Rail- 


road v.  Helkens,  112  Tenn.  387,  79  S.  W. 
1038,  65  L.  R.  A.  298,  and  cases  cited. 

[2]  It  is  likewise  settled  that  where  only 
a  part  of  a  building,  an  apartment,  room,  or 
space,  as  distinguished  from  an  entire  struc- 
ture, is  leased,  destruction  by  fire  or  other 
cause  puts  an  end  to  the  contract,  and  ab- 
solves the  lessee  from  the  payment  of  rent 
Ainsworth  v.  Mt  Moriah  Lodge,  172  Mass. 
261,  62  N.  E.  81;  Chamberlain  v.  Godfrey's 
Adm'r,  60  Ala.  680;  McMillan  v.  Solomon, 
42  Ala.  864,  94  Am.  Dec.  664;  Waite  v. 
O'Neil,  76  Fed.  408,  22  C.  C.  A.  248,  34  L. 
R.  A.  660. 

The  reason  for  the  application  of  a  differ- 
ent rule  in  cases  of  the  demise  of  an  entire 
structure  and  of  only  a  part  thereof  Is,  as 
pointed  out  by  the  authorities,  that  in  the 
former  case  an  interest  in  the  land  on  which 
the  building  is  situated  still  remains  in  the 
lessee,  and  is  subject  to  his  control,  while  In 
the  other  case  all  interest  is  extinguished 
and  the  contract  necessarily  ends. 

[3]  Neither  of  the  foregoing  principles  ap- 
ply to  the  factB'of  the  present  case.  While 
it  is  to  be  seen  that  the  contract  between 
the  parties  involved  only  a  part  of  the  prem- 
ises, yet  the  effect  of  the  fire  on  that  part  did 
not  amount  to  that  destruction,  or  render 
the  same  untenantable  to  that  extent  found 
in  those  cases  holding  the  lease  terminated. 
We  think  the  proper  rule  to  be  applied  un- 
der such  circumstances  is  that  where  the 
damage  is  such  as  to  cause  a  temporary  In- 
terruption of  the  use  of  the  property,  which 
may  be  remedied  with  reasonable  dispatch, 
the  lease  is  not  terminated,  and,  upon  re- 
pair being  made  by  the  lessor,  the  lessee  is 
obligated  to  the  payment  of  the  stipulated 
rent.  The  mere  impairment  of  a  use  as  dis- 
tinguished from  its  destruction  does  not  de- 
prive the  lessee  of  all  Interest,  and  corre- 
spondingly does  not  relieve  him  from  all  lia- 
bility. 

See  in  accord  Humlston,  Keeling  &  Co.  v. 
Wheeler,  175  111.  514,  51  N.  E.  893 ;  Conn. 
Mutual  Life  Ins.  Co.  v.  TJ.  S.,  21  Ct  CI.  195; 
Nonotuck  Silk  Co.  v.  Shay,  37  HI.  App.  512. 

The  lessor  here  promptly  made  the  repairs 
necessary  for  the  enjoyment  of  the  premis- 
es by  the  lessee,  and  we  are  of  the  opinion 
that  the  decree  of  the  chancellor  was  cor- 
rect In  holding  that  the  fire  did  not  termi- 
nate the  lease,  but  that  the  defendant  was 
liable  for  the  rent  accruing  after  necessary 
repairs  had  been  made  by  the  complainant 
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1.  Evidence  «=>317(1)— In  action  bt  broker 
fob  compensation  fob  sale  of  lands,  evi- 
dence of  conversation  with  purchases 
admissible. 

In  an  action  by  a  broker  for  commission  for 
the  sale  of  lands,  evidence  of  his  conversation 
•with  one  to  whom  he  claimed  to  have  sold  the 
lands  was  admissible  against  objections  that  it 
was  hearsay. 

2.  APPEAL  AND  BBBOB  *=>882(8)— PASTY  OB- 
JECTING; TO  DETAILS  OF  A  SALE  OF  LAND  18 
ESTOPPED  TO  CLAIM  THAT  TESTIMONY  THAT 
THESE  WAS  A  SALE  WAS  A  CONCLUSION. 

In  action  by  a  broker  for  commissions,  where 
defendant  objected  to  details  of  conversation  be- 
tween broker  and  one  to  whom  he  claimed  to 
have  effected  a  sale,  defendant  cannot  complain 
that  the  witness  was  allowed  to  state  a  con- 
clusion that  the  broker  made  the  sale. 

3.  Evidence  <g=>471(6)  —  Statement  that 

BBOKEB  MADE  SALE  OF  LAND  ONE  OF  FACT. 
Where  a  witness,  after  hearing;  a  conversa- 
tion between  a  broker  and  the  purchaser,  knew 
that  the  broker  had  effected  the  sale,  the  wit- 
ness' testimony  that  the  broker  sold  the  land 
is  a  statement  of  an  ultimate  fact,  and  not  a 
conclusion. 

4.  Evidence  «=»471(29)— Witness  can  testi- 
fy THAT  BBOKEB  MADE  SALE  OF  LAND. 

A  witness  cannot  state  as  a  conclusion  a 
particular  legal  status,  but  that  rule  will  not 
prevent  a  witness  in  an  action  by  a  broker  to 
recover  commission  from  stating  that  the  bro- 
ker had  sold  the  land. 

5.  Appeal  and  ebbob  e=»081— New  tbial  «=» 
90— Motions  fob  new  trial  addressed  to 
sound  discretion  of  tbial  court. 

Motions  for  new  trial  for  newly  discovered 
evidence  are  addressed  to  the  sound  legal  dis- 
cretion of  the  trial  court,  and  it  is  only  in  case 
of  apparent  abuse  of  such  discretion  that  the 
appellate  court  will  interfere. 

6.  New  tbial  <8=»125— Motion  fob  newly 
discovered  evidence  insufficient  whebe 
not  stating  facts  showtng  diligence. 

A  motion  for  a  new  trial  for  newly  dis- 
covered evidence  is  not  sufficient  where  it  fails 
to  state  facts  showing  that  due  diligence  was 
used  to  discover  and  produce  the  evidence  at 
trial. 

Appeal  from  Circuit  Court,  Independence 
County;   Dene  H.  Coleman,  Judge. 

Action  by  F.  A.  Lassiter  against  John  A. 
Hlnkle.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

W.  K.  Buddell,  of  Batesville,  and  Pace, 
Campbell  &  Davis,  of  Little  Rock,  for 
appellant 


This  action  was  brought  by  the 
appellee  against  the  appellant  to  recover  the 
stun  of  $000  alleged  to  be  due  appellee  from 
the  appellant  as  commission  on  the  sale  of 
certain  real  estate. 

The  appellee  alleged  that  the  appellant  gave 
him  written  authority  to  sell  the  land.  The 
appellant  admitted  that  he  gave  the  appellee  . 
written  authority  to  sell  the  land  as  described 
In  appellee's  complaint,  but  denied  that  ap- 
pellee sold  the  land  upon  the  terms  agreed  up- 
on between  them,  and  denied  that  he  was  In- 
debted to  the  appellee  In  any  sum. 

The  appellee  testified  to  and  exhibited  an 
instrument  which,  after  describing  the  land, 
recites: 

"I  hereby  authorize  Berry  Lassiter  to  sell  the 
above  tract  of  land  which  I  own. 

"[Signed]    John  A.  Hlnkle. 

"Batesville,  Arkansas,  July  16, 1018." 

The  appellee  stated  that  the  contract  be- 
tween him  and  the  appellant  was  that,  if  ap- 
pellee sold  the  land,  appellant  was  to  give 
him  as  his  commission  all  that  the  land  sold 
for  over  $1,000;  that  be  procured  a  man  by 
the  name  of  Capt.  Vance  to  purchase  the  land, 
sold  the  land  to  him,  and  sent  him  to  the  appel- 
lant, who  closed  the  sale.  Appellant  received 
as  the  purchase  price  the  sum  of  $1,500. 
After  the  deal  was  closed  the  appellee  de- 
manded of  -the  appellant  his  commission  In 
the  sum  of  $600,  which  the  appellant  refused 
to  pay. 

The  appellee  further  testified  that  he,  his 
son,  and  appellant  were  the  only  parties  pres- 
ent when  the  contract  was  made  for  the 
amount  of  appellee's  commission. 

The  above  is  the  substance  of  the  material 
testimony  for  the  appellee.  His  testimony 
was  corroborated  by  his  son,  .Virgil  Lassiter. 

Elijah  Brltt  testified  that  he  was  present 
when  Capt.  Vance  came  to  see  Lassiter  about 
the  purchase  of  the  land  in  controversy  in 
the  summer  of  1918.  He  was  asked  the 
following  questions: 

"Q.  Well,  I  will  ask  you  if  Lassiter  sold  the 
land  to  Vance  at  that  time?    A  Yes,  sir. 

"Q.  Did  he  give  him  the  numbers  of  the  land? 
A.  Yes,  sir." 

The  appellant  objected  and  asked  that  the 
question  and  answer  about  selling  the  land 
to  Vance  be  stricken  out.  The  court  refused 
the  request,  and  appellant  duly  excepted  to 
the  ruling  of  the  court. 

The  appellant  testified  that  he  gave  appel- 
lee the  written  authority  to  sell  the  land  above 
set  forth,  but  that  it  was  not  an  exclusive 
authority;  that  he  told  appellee  that  the  price 
for  the  land  was  $1,600;  that  about  a  week 
after  this  appellee  told  appellant  that  the  pur- 
chaser appellee  had  in  view  had  fallen  down 
on  him,  and  appellant  told  the  appellee  that 
he  could  have  a  little  further  time.  Two  or 
three  weeks  after  the  last  conversation  with 


S.  M.   Bone,  of  Batesville,   for   appellee.  1  appellee  Joe  Magness  came  to  appellant  and 
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asked  appellant  to  allow  him  to  sell  the  land. 
Appellant  told  him  that  he  could  sell  the  same 
for  $1,600,  and  in  a  short  time  Magness  came 
back  and  told  appellant  that  be  thought  he 
had  the  land  sold  and  asked  appellant  to  get 
up  the  abstract.  In  the  meantime  appellee 
told  the  appellant  that  Magness  and  Vance 
were  going  to  sell  the  land.  Vance  and  Mag- 
ness were  partners  in  real  estate  business, 
and  appellant  carried  on  his  negotiations 
with  Magness. 

Capt  Vance  testified  that  Magness  got 
the  right  from  the  appellant  to  sell  the  land 
in  controversy,  and  that  he  and  Magness 
were  to  get  all  over  $1,600.  They  bought  the 
land  from  the  appellant  about  the  10th  of 
August.  The  deed  was  made  to  J.  D.  Mag- 
ness, and  the  consideration  was  $1,600.  They 
were  buying  the  land  to  sell  again.  Magness 
and  another  witness  testified  corroborating 
the  testimony  of  Capt  Vance. 

The  jury  returned  a  verdict  for  the  appellee 
in  the  sum  of  $500.  There  was  a  motion 
for  a  new  trial,  and  among  other  grounds  the 
appellant  set  up  that  since  the  trial  he  bad 
discovered  that  B.  B.  Hlnkle  and  Robert  Gray 
would  testify  in  substance  that  they  heard  a 
conversation  between  the  appellant  and  ap- 
pellee concerning  the  sale  of  the  land  In  contro- 
versy, in  which  the  appellee  requested  the 
appellant  to  give  the  appellee  authority  to 
sell  the  land,  and  during  the  conversation 
they  heard  the  appellant  tell  the  appellee  that 
$1,500  was  his  price  for  the  land,  and  that 
appellee  could  have  all  over  that  price.  Ap- 
pellant stated  that  he  had  no  way  of  knowing 
before  the  trial  that  the  above  witnesses  had 
heard  the  conversation  as  set  forth  in  their 
affidavits,  which  accompanied  the  motion. 
The  motion  was  overruled,  and  judgment  was 
entered  in  favor  of  the  appellee,  from  which 
is  this  appeal. 

The  appellant  urges  two  grounds  for  re- 
versal: 

First,  because  of  the  error  of  the  trial  court 
in  permitting  Elijah  Britt,  witness  for  the  ap- 
pellee, to  testify  over  the  objection  of  the  ap- 
pellant that  appellee  sold  the  land  to  Vance. 

Second,  because  the  court  erred  in  not 
granting  the  motion  for  new  trial  on  the 
ground  of  newly  discovered  evidence. 

[i,  2]  1.  The  court  did  not  err  in  permitting 
Britt  to  testify  that  appellee  sold  the  land 
to  Vance.  In  the  first  place,  after  the  witness 
had  stated  that  he  was  present  when  Capt. 
Vance  came  to  see  appellee  about  some  land 
and  heard  a  statement  that  Vance  made  about 
buying  some  land  and  heard  the  conversa- 
tion between  the  appellee  and  Vance  concern- 
ing it,  witness  was  asked  by  the  counsel  for 
the  appellee  the  following  question: 

"Q.  Do  you  know  anything  about  the  sale  of 
this  land,  the  Hlnkle  land,  that  Mr.  Lassiter 
had  an  option  or  authority  to  Bell?" 

Witness  answered: 

"Well,  Mr.  Vance  came  up  there  to  aee  if 
Mr.—" 


Here  the  appellant  objected  to  witness 
"stating  anything,  that  Mr.  Vance  said  there." 
The  court  sustained  the  appellant's  objection 
to  this,  and  thereupon  appellee's  counsel  ask- 
ed the  witness  if  Lassiter  sold  the  land  to 
Vance  there  at  that  time,  which  question  wit- 
ness answered  in  the  affirmative. 

It  will  thus  be  seen  that  appellant  invited 
the  error  of  the  court,  if  it  be  an  error,  in 
permitting  the  witness  to  state  that  the  ap- 
pellee sold  the  land  to  Vance  instead  of  per- 
mitting the  witness  to  testify  as  to  the  con- 
versation between  the  appellee  and  Vance  and 
giving  the  statement  of  Vance  concerning  the 
purchase  of  the  land.  The  issue  for  decision 
was  whether  or  not  the  appellee  was  entitled 
to  the  amount  sued  for  as  a  commission. 
That  issue  involved  the  collateral  issue  as  to 
whether  or  not  the  appellee  had  sold  or  pro- 
cured a  purchaser  who  was  ready,  willing. 
and  able  to  buy  the  land  upon  the  term* 
agreed  upon  between  the  appellee  and  appel- 
lant, and  on  that  issue  it  was  competent  for 
the  appellee  to  show  that  he  had  procured 
Vance  to  purchase  the  land  and  to  give  m 
that  connection  the  conversation  that  Vance 
had  had  with  him  concerning  the  purchase. 
Such  statements  of  Vance  In  a  conversation 
between  him  and  the  appellee  concerning  the 
sale  or  proposed  sale  of  the  land  to  Vance 
were  not  hearsay,  but  original,  evidence. 

Since  appellant  by  his  objection  precluded 
the  witness  from  giving  the  details  of  the  con- 
versation between  Vance  and  the  appellee 
which  caused  the  witness  to  state  that  the  ap- 
pellee sold  the  land  to  Vance,  the  appellant 
Is  not  in  an  attitude  to  complain  of  the  ulti- 
mate facts  to  which  the  witness  testified,  to 
wit,  "that  appellee  sold  the  land  to  Vance." 

[S]  In  the  second  place,  if  witness  Britt, 
after  hearing  the  conversation  between  Vance 
and  appellee  concerning  the  sale  and  purchase 
of  the  land,  knew  from  the  conversation  and 
negotiations  between  them  that  appellee  had 
sold  the  land  in  controversy  to  Vance,  he 
could  so  state,  and  his  statement  in  that  form 
would  be  the  statement  of  a  fact,  and  not  a 
conclusion  of  law.  Of  course,  if  the  issue  to 
be  determined  is  such  that  it  appears  from 
the  testimony  that  the  witness  is  stating  his 
deductions  or  conclusions  from  the  facts  ot 
any  given  transaction,  and  that  he  is  not 
stating  a  fact,  then  the  testimony  would  be 
incompetent 

[4]  Here  it  is  manifest  from  the  nature  ot 
the  transaction  that  the  witness  was  not  stat- 
ing or  purporting  to  state  a  legal  status  or 
drawing  a  legal  inference  from  what  he  heard. 
He  was  simply  stating  as  a  fact  that  appellee 
sold  the  land  to  Vance. 

In  17  Cyc.  222,  is  the  following  statement 
of  the  law  applicable  here: 

"The  existence  of  a  particular  legal  status 
cannot  be  stated  as  the  conclusion  of  the  wit- 
ness. The  exercise  of  the  judge's  discretion  in 
rejecting  such  conclusions  is  guided  by  two  main 
considerations  which  may  be  stated  as  follows: 
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(1)  To  what  extent  legal  Inference  predominates 
over  statement  of  fact;  and  (2)  bow  far  the 
conclusion  relates  to  a  matter  in  issue,  and  so 
within  the  distinctive  province  of  the  jury.  It 
follows,  therefore,  that  where  the  conclusion  of- 
fered, although  to  a  certain  extent  resting  upon 
the  application  of  legal  principles,  is  in  main 
a  mere  statement  of  fact,  and  especially  where 
the  subject-matter  is  only  collaterally  involved, 
a  witness  will  be  permitted  to  state  it." 

The  statement  of  Brltt  did  not  involve  the 
whole  merits  of  the  controversy,  because,  even 
though  appellee  bad  sold  the  land  to  Vance, 
nevertheless  he  would  not  be  entitled  to  a 
commission  unless  he  had  sold  upon  the  terms 
agreed  upon  between  the  appellee  and  the  ap- 
pellant. 

[5,  >]  2.  The  court  did  not  err  in  holding 
that  appellant  was  not  entitled  to  a  new  trial 
on  the  ground  of  newly  discovered  evidence. 

The  appellant  alleges  in  his  motion  that  "he 
did  not  know  and  had  no  way  of  knowing" 
of  the  newly  discovered  evidence  at  the  time 
of  the  trial.  Motions  for  new  trial  on  the 
ground  of  newly  discovered  evidence  are  ad- 
dressed to  the  sound  legal  discretion  of  the 
presiding  judge,  and  it  Is  only  in  case  of  an 
apparent  abuse  of  that  discretion  or  of  justice 
that  this  court  Interferes.  Ward  v.  .State, 
85  Ark.  179,  107  S.  W.  677. 

"To  entitle  a  party  to  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  the  ap- 
pellant must  show  that  he  used  due  diligence 
in  discovering  and  producing  the  same,"  or 
that  the  newly  discovered  evidence  could  not 
have  been  procured  by  the  exercise  of  due 
diligence  on  his  part  to  produce  It.  Southern 
Cotton  Oil  Co.  v.  Campbell,  106  Ark.  379, 153 
S.  W.  256,  and  cases  there  cited. 

Here  appellant  did  hot  allege  in  his  motion 
or  adduce  any  testimony  which  tended  to 
prove  that  he  had  exercised  any  diligence  to 
discover  and  produce  at  the  trial  the  newly 
discovered  evidence. 

A  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence'  is  not  sufficient 
where  it  falls  to  state  facts  showing  that  due 
diligence  was  used  to  discover  it  before  and 
produce  it  at  the  trial.  St  L.  S.  W.  By.  Co. 
v.  Stanfleld,  63  Ark.  643,  40  S.  W.  126, 37  U  R. 
A.  659;  McDonald  v.  Daniel,  103  Ark.  580, 148 
S.  W.  271;  and  other  cases  cited  in  4  Craw- 
ford's Digest,  p.  3817,  $  42. 

There  Is  no  error  in  the  record,  and  the 
Judgment  must  therefore  be  affirmed. 


DAVIS  et  al.  r.  DAVIS  et  al.    (No.  197.) 

(Supreme  Court  of  Arkansas.    Feb.  23,  1920.) 

1.  Deeds  *J=366(2>— Delivery  defends  on  in- 
tention. 
To  constitute  delivery  of  a  deed,  there  must 
be  an  intention  to'  pass  title  immediately  to  the 


land  conveyed,  and  that  the  grantor  shall  lose 
dominion  over  the  deed. 

2.  Deeds  «J=>208(1)— Insufficiency  of  evi- 
dence to  show  delivery. 
Evidence  held  insufficient  to  show  the  de- 
livery of  a  deed. 

a  Descent    and    distribution    «J=»90(1)  — 
Heirs  may  sue  to  set  aside  fraudulent 
conveyance. 
Under  Kirby's  Dig.  g  81,  providing  that  the 
administrator  of  a  fraudulent  grantor  may  sue 
to  have  a  deed  set  aside,  the  right  may  be  exer- 
cised by  the  heirs  at  law  of  the  grantor,  where 
the  executor  refuses  to  act,  etc. 

4.  Descent  and  distribution  o3=»92— Exec- 
utors and  administrators  @=»433— -Heirs 
and  administrator  may  defend  action  by 
fraudulent  grantee  to  recover  posses- 
SION. 

Where  deeds  by  decedent  were  never  actu- 
ally delivered,  and  were  executed  to  protect 
grantor  against  a  threatened  judgment,  his 
heirs  and  the  administrator  may  defend  a  suit 
by  the  grantees  to  obtain  possession,  in  view 
of  Kirby's  Dig.  g  81. 

Appeal  from  Stone  Chancery  Court;  W. 
R.  Mcintosh,  Special  Chancellor. 

Suit  by  William  A.  Davis  and  others 
against  W.  A.  Davis,  administrator,  and  oth- 
ers. From  decree  for  defendants,  plaintiffs 
appeal.    Affirmed. 

Appellants  brought  this  suit  in  equity 
against  appellees  to  compel  appellees  to.  de- 
liver to  them  a  deed  to  certain  lands  com- 
prising about  1,300  acres,  and  for  the  pos- 
session of  said  lands. 

Appellees  deny  that  the  deed  had  ever  been 
delivered,  or  that  the  appellants  were  the 
owners  of,  or  entitled  to,  the  possession  of 
the  lands  in  controversy.  By  way  of  cross- 
complaint  they  allege  that  /  appellants  and 
appellees  are  the  heirs  at  law  of  W.  B. 
Davis,  deceased,  who  died  owning  and  in  pos- 
session of  said  lands;  that  appellee  W.  A. 
Davis  was  appointed  administrator  of  his 
estate,  and  that  there  is  no  necessity  for  any 
further  administration.  They  pray  that  the 
lands  be  divided  between  the  widow  and 
heirs  of  said  W.  E.  Davis  deceased. 

According  to  the  testimony  of  William 
A.  Davis,  one  of  the  appellants,  he  was  a  son 
of  R.  M.  Davis  who  died  in  Stone  county, 
Ark.,  in  March,  1915.  The  lands  in  contro- 
versy consist  of  two  farms,  one  of  which  is 
known  as  the  McDermott  place,  and  is  lo- 
cated near  Penter's  Bluff  in  Stone  county. 
The  other  is  called  the  Jones  bottom  farm, 
and  is  located  near  Guion  in  Stone  county. 
R.  M.  Davis  occupied  one  of  the  farms  in 
controversy  at  the  time  of  his  death  and  had 
lived  there  with  his  family  for  about  16 
years.  The  annual  rental  value  of  each  of 
said  farms  was  about  $2,500.  After  the 
death  of  his  father,  .witness  and  his  brothers 
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and  slaters  continued  to  occupy  said  lands 
until  about  January  1,  1916.  At  this  time 
they  moved  to  another  farm  in  Stone  county 
which  they  owned.  This  farm  was  only  about 
one-fourth  as  large  as  the  one  from  which 
they  moved.  W.  E.  Davis,  the  uncle  of  wit- 
ness, died  in  July,  1917.  After  his  death  a 
deed  was  found  in  his  safe  to  R.  M.  Davis  to 
the  lands  in  controversy.  The  witness,  his 
mother,  and  bis  brothers  and  sisters  made  a 
formal  demand  of  the  administrator  of  the 
estate  of  W.  E.  Davis,  deceased,  for  this  deed, 
and  upon  the  refusal  of  the  administrator  to 
deliver  possession  of  the  same  to  them  they 
instituted  this  action. 

The  administrator  of  the  estate  of  W.  B. 
Davis,  deceased,  was  a  witness  for  appel- 
lants. According  to  his  testimony  he  was  a 
brother  of  the  who'e  blood  of  R.  M.  Davis 
and  of  the  half  blood  of  W.  E.  Davis.  After 
the  death  of  his  brother,  W.  E.  Davis,  he 
was  appointed  administrator  of  his  estate. 
When  he  opened  the  safe  of  his  brother  he 
came  into  possession  of  a  deed  purporting  to 
be  from  W.  E.  Davis  to  R.  M.  Davis  to  the 
lands  in  controversy.  Upon  the  advice  of  his 
attorney  he  refused  to  deliver  this  deed  to 
the  children  and  heirs  at  law  of  R.  M.  Davis, 
deceased. 

According  to  his  testimony  he  was  at  the 
home  of  his  brother,  W.  E.  Davis,  in  July, 
1902.  He  was  in  the  bouse,  and  R.  M.  Davis 
came  in  and  said  that  W.  E.  Davis  .wanted  to 
talk  to  them.  W.  A.  Davis  went  with  his 
brother,  R.  M.  Davis,  to  the  barnyard  where 
W.  E.  Davis  was.  He  saw  R.  M.  Davis  pay 
some  money  to  W.  E.  Davis.  They  told  him 
there  was  $12,000  in  money  in  the  package, 
and  that  W.  E.  'Davis  had  sold  the  lands  in 
controversy  known  as  the  McDermott  place 
and  Jones  bottom  farm  to  R.  M.  Davis.  W. 
E.  Davis  handed  the  deed  to  R.  M.  Davis, 
who  held  It  a  little  while  and  handed,  it 
back  to  W.  E.  Davis.  About  an  hour  after 
this  W.  A.  Davis  went  back  into  the  barn- 
yard, and  found  a  pocketbook  containing 
some  money.  W.  E.  Davis  again  came  along, 
and  counted  the  money  and  said  there  was 
$12,000  in  the  pocketbook.  He  then  handed 
a  deed  from  himself  to  W.  A.  Davis  to  other 
lands  in  consideration  of  the  $12,000  which 
he  said  was  in  the  pocketbook.  W.  A.  Davis 
held  this  deed  In  his  hands  a  little  while  and 
gave  it  back  to  W.  E.  Davis.  W.  E.  Davis 
told  his  brothers  not  to  say  anything  about 
the  transaction;  that  it  wasn't  anybody 
else's  business. 

On  cross-examination  W.  A.  Davis  admit- 
ted that  at  the  time  of  the  'transaction  in 
question  W.  E.  Davis  had  a  damage  suit  for 
a  large  amount  of  money  pending  against 
him,  and  was  very  much  afraid  that  he 
would  lose  it.  He  said,  however,  that  W.  E. 
Davis  told  him  and  his  brother,  R.  M.  Davis, 
that  he  wanted  the  deeds  to  stand.  At  that 
time  R.  M.  Davis  was  indebted  to  W.  B.  Da- 


vis, and  W.  A.  Davis  did  not  know  where  he 
got  the  money  which  he  handed  to  bis  broth- 
er at  the  time  of  the  transaction  in  question. 
R.  M.  Davis  lived  on  one  of  the  places  as  a 
tenant  of  W.  E.  Davis  at  the  time.  He  con- 
tined  to  reside  there  as  a  tenant  of  W.  E. 
Davis  until  the  date  of  his  death,  and  never 
at  any  time  claimed  to  own  the  lands.  He 
never  had  possession  of  the  other  farm  at  all. 
The  farms  continued  to  be  assessed  in  the 
name  of  W.  B.  Davis,  and  he  collected  the 
rents  and  paid  the  taxes  on  them.  W.  A 
Davis  never  claimed  the  farm  described  in 
the  deed  from  W.  B.  Davis  to  him,  and  aft- 
erwards purchased  a  small  quantity  of  the 
lands  embraced  in  the  deed,  and  paid  his 
brother  for  them. 

The  widow  of  W.  B.  Davis  testified  that 
she  had  been  married  to  him  for  49  years, 
and  that  they  had  never  had  any  children; 
that  she  signed  the  deeds  in  question  because 
her  husband  told  her  it  was  necessary  to 
make  the  deed  so  that,  in  the  event  they  got 
an  unjust  judgment  against  him,  his  brothers 
could  protect  him  from  being  ruined  by  it; 
that  her  husband  told  her  that  he  would  nev- 
er give  up  the  deeds  or  turn  them  over  to 
his  brothers  unless  they  did  get  judgment 
against  him;  that  her  husband  kept  the 
deeds  in  his  safe  up  until  the  time  of  his 
death,  and  kept  possession  of  the  lands  in 
controversy;  that  no  one  ever  disputed  their 
ownership  in  the  lands  up  to  the  date  of  her 
husband's  death;  that  her  husband  paid  the 
taxes  on  the  lands  np  to  the  time  of  his 
death ;  that  her  husband  got  out  of  the  trou- 
ble he  was  in  two  or  three  years  afterwards, 
in  1905  or  1906. 

Mark  R.  Davis,  a  brother  of  W.  E.  Davis, 
deceased,  testified  that  W.  B.  Davis  was 
sued  for  a  large  sum  in  damages  in  1902,  and 
executed  a- deed  to  him  to  some' of  his  lands 
In  order  to  protect  himself  against  judgment 
in  the  damage  suit;  that  W.  E.  Davis  re- 
tained the  deed  in  his  possession,  and  kept 
possession  of  the  lands  until  he  died. 

Other  witnesses  for  appellees  testified  that 
W.  E.  Davis  remained  In  possession  of  the 
lands-  up  until  the  time  of  his  death,  and 
that  R.  M.  Davis  had  stated  to  them  that  he 
had  no  claim  to  any  of  the  lands  he  occu- 
pied; that  he  was  renting  them  from  his 
brother. 

It  was  shown  that  about  the  same  time 
that  W.  E.  Davis  signed  the  deed  in  contro- 
versy he  executed  other  deeds  to  other  por- 
tions of  his  lands,  and  that  the  purpose  of 
executing  them  was  to  protect  himself  from 
a  pending  damage  suit  for  a  large  amount 
Tt  was  also  shown  that  W.  A.  Davis,  the  ad- 
ministrator, had  stated  that  his  brother  had 
executed  the  deed  in  question  in  this  case,  as 
well  as  the  one  to  himself,  for  the  purpose  of 
protecting  himself  against  an  unjust  judg- 
ment in  a  damage  suit  which  was  pending 
against  him  at  the  time. 
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Other  testimony  will  be  referred  to  In  the 
opinion.  The  court  found  the  Issues  In  fa- 
vor of  appellees,  and  the  complaint  of  appel- 
lants was  dismissed  for  want  of  equity.  The 
court  further  found  that  Catherine  H.  Davis 
was  the  widow  of  W.  E.  Davis,  deceased; 
that  they  had  no  children,  and  that  by  law 
she  was  vested  with  the  title  to  an  undivided 
one-half  of  all  his  lands  in  fee  simple;  that 
W.  E.  Davis  had  13  brothers  and  sisters,  and 
that  those  surviving  and  the  children  of  those 
deceased  before  him  were  entitled  to  share 
equally  in  his  estate.  A  decree  was  entered 
accordingly. 

The  case  is  here  on  appeal. 

Elbert  Godwin,  of  Melbourne,  for  appel- 
lants. ' 
E.  O.  Mitchell,  of  Harrison,  for  appellees. 

HART,  J.  (after  stating  the  facts  as  above). 
[1,  S]  In  the  first  place  It  may  be  said  that 
a  preponderance  of  the  evidence  shows  that 
the  deed  under  which  appellants  claim  title 
to  the  land  In  controversy  was  never  deliver- 
ed. The  question  of  delivery  Is  one  of  fact, 
to  be  determined  by  the  intent  of  the  grantor, 
as  manifested  by  his  acts  or  words  or  both. 

In  order  to  constitute  delivery  there  must 
be  an  Intention  to  pass  the  title  immediately 
to  the  land  conveyed,  and  that  the  grantor 
shall  lose  dominion  over  the  deed.  Battle  v. 
Anders,  100  Ark.  427, 140  S.  W.  593,  and  Bray 
▼.  Bray,  132  Ark.  488,  201  S.  W.  281.  Tested 
by  this  rule,  it  Is  manifest  there  was  no  de- 
livery. The  deed  was  never  filed  for  record. 
It  never  really  left  the  possession  of  the 
grantor.  It  is  true  that  W.  A.  Davis  testi- 
fied that  his  brother  W.  E.  Davis  handed  the, 
deed  to  R.  M.  Davis,  and  that  the  latter 
kept  It  a  little  while  before  he  handed  it 
back ;  but  the  accompanying  facts  show  that 
this  was  all  a  mere  pretense,  and  was  not 
Intended  for  an  actual  delivery  of  the  deed. 
The  uncontradicted  evidence  shows-  that  W. 
E.  Davis  continued  in  possession  of  the  land, 
collected  the  rents  and  profits  therefrom, 
had   them   assessed   in  his  own   name,   and 


at  once  tendered  him  a  deed,  which  had  al- 
ready been  executed.  Neither  W.  A.  Davis 
nor  R.  M.  Davis  had  any  money  at  the  time. 
The  record  shows  that  W.  E.  Davis  was  a 
wealthy  man  for  that  section  of  the  country, 
and  the  only  reasonable  hypothesis  Is  that  he 
furnished  the  brothers  the  money  with  which 
to  carry  out  the  pretended  sale,  so  that  in  the 
event  a  large  judgment  was  obtained  against 
him  In  the  damage  suit  then  pending,  his 
brothers  could  hold  the  lands  and  protect 
him.  R.  M.  Davis  and  W.  A.  Davis  only  held 
the  deeds  In  their  hands  for  a  little  while  in 
the  barnyard,  when  they  handed  them  back 
to  W.  B.  Davis.  He  told  them  that  he  would 
put  them  In  his  safe,  and  for  them  to  say 
nothing  about  the  transaction.  No  claim  was 
ever  made  by  W.  A.  Davis  or  R.  M.  Davis  to 
the  lands  until  after  the  death  of  W.  E.  Da- 
vis. The  retention  of  the  deed  by  W.  E.  Da- 
vis under  the  circumstances  as  disclosed  by 
the  record  shows  there  was  no  delivery  of  the 
deed  by  him  to  R.  M.  Davis  with  the  Inten- 
tion of  passing  the  title  to  the  lands,  and  ap- 
pellants therefore  are  not  entitled  to  recover 
the  lands<  In  this  action. 

[3]  For  another  reason  appellants  are  not 
entitled  to  recover.  The  evidence  which  we 
have  Just  recounted,  as  well  as  the  other  evi- 
dence In  the  case,  shows  that  W.  E.  Davis 
executed  the  deed  for.  the  sole  purpose  of  pro- 
tecting the  property  from  a  legal  liability. 
In  other  words,  there  was  a  damage  suit  for 
a  large  amount  pending  against  him  at  the 
time,  and  the  practically  undisputed  evi- 
dence shows  that  the  deed  in  question  was 
executed  for  the  fraudulent  purpose  of  plac- 
ing the  property  beyond  the  reach  of  his  cred- 
itors, and  for  that  reason  It  is  void.  But  It 
is  contended  that  appellees  are  not  entitled 
to  bring  suit  to  set  aside  this  conveyance  as 
being  made  in  fraud  of  his  creditors.  Coun- 
sel are  mistaken  in  this  contention.  Section 
81  of  Kirby's  Digest  provides  that  an  admin- 
istrator of  a  fraudulent  grantor  may  bring 
a  suit  in  chancery  to  have  the  deed  so  exe* 
cuted  set  aside  for  the  use  and  benefit  of  the 
heirs  at  law  of  the  fraudulent  grantor,  sav- 
paid  the  taxes  thereon  until  the  date  of  his  lng  the  rights  of  creditors  and  purchasers 


death.  R.  M.  Davis  never  claimed  any  title 
to  the  lands,  but,  on  the  contrary,  told  vari- 
ous persons  that  he  was  renting  them  from 
his  brother,  and  regularly  paid  the  rent 
thereon.  He  had  no  money  with  which  to 
pay  for  the  lands,  and  was  Indebted  to  bis 
brother  at  that  time.  A  similar  transaction 
was  had  between  W.  E.  Davis  and  W  A.  Da- 
vis upon  the  same  occasion.  W.  A.  Davis 
said  he  found  the  money  in  the  barnyard  of 
W.  B.  Davis  with  which  he  paid  for  his  land. 
It  Is  a  significant  fact  that  he  did  not  know 
that  he  would  find  the  money,  and  that  Just 
after  he  found  It  he  met  his  brother,  W.  E. 
Davis,  and  showed  him  the  pocketbook  and 
the  money.  W.  E.  Davis,  after  counting  it, 
said  there  was  $12,000  in  the  pocketbook,  and 


without  notice.  In  construing  this  statute 
the  court  has  held  that  where  the  executor  of 
an  alleged  fraudulent  grantor  was  the  gran- 
tee, and  refused  to  bring  a  suit  to  set  the 
deed  aside,  the  heirs  at  law  of  the  grantor 
have  the  right  to  bring  it,  making  him  a  de- 
fendant. Moore  v.  Waldsteln,  74  Ark.  273, 
85  8.  W.  416. 

[4]  The  administrator  Joined  with  the  heirs 
at  law  of  W.  B.  Davis,  deceased,  In  their 
cross-complaint  to  the  present  action;  but, 
even  if  he  had  not  done  so,  under  the  case 
just  cited,  the  heirs  at  law  might  have  pro- 
ceeded without  him.  If  under  the  statute 
the  administrator  and  heirs  at  law  could 
bring  a  suit  to  set  aside  the  deed  of  their 
grantor  as  having  been  executed  in  fraud  of 
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bis  creditors,  It  follows  that  they  could  de- 
fend a  salt  brought  against  them  for  the  pos- 
session of  the  lands. 
Therefore  the  decree  will  be  affirmed. 


HICKS  et  al.  v.  KNIGHT  et  aL,  Com'ra  of 
Drainage  Dist.    (No.  WO.)  * 

(Supreme .  Court  of  Arkansas.    Feb.  16,  1920. 
Rehearing  Denied  March  18,  1920.) 

Drains  ®=>18— Drainage  district  not  atj- 
thobizkd  to  make  levies  to  protect 
against  flood  waters  of  riteb, 
The  Greene-Craighead  Drainage  District, 
created  pursuant  to  Special  Act  No.  413,  Acts 
1919,  declaring  that  the  district  was  organized 
for  the  purpose  of  reclaiming  lands  from  sur- 
face waters  by  the  construction  of  necessary 
ditches,  drains,  and  levees,  was  not  authorized 
to  construct  an  elaborate  and  expensive  levee 
system  for  the  purpose  of  protecting  the  lands 
against  the  waters  of  the  St.  Francis  river,' 
which  it  was  contemplated  would  be  raised 
when  a  swamp  in  an  adjacent  state  was 
drained. 

Appeal  from  Greene  Chancery  Court ;  Arch- 
er Wheatley,  Chancellor. 

Petition  by  J.  R.  Hicks  and  others  against 
J.  E.  Knight  and  others,  as  Commissioners 
of  the  Greene-Craighead  Drainage  District. 
From  a  decree  dismissing  the  bill,  petitioners 
appeal.    Reversed  and  remanded. 

Allen  D.  Stewart,  of  Paragould,  for  appel- 
lants. 

Jason  L.  Light  and  Huddleston,  Fuhr  & 
Futrell,  all  of  Paragould,  for  appellees. 

HUMPHREYS,  J.  This  suit  was  Institut- 
ed by  petition  of  appellants  against  appel- 
lees, as  commissioners  of  Greene-Craighead 
Drainage  District  No.  1,  In  the  Greene  chan- 
cery court,  to  '  enjoin  them  from  '  issuing 
bonds,  or  other  obligations,  attempting  to 
fix  any  Hens  on  any  lands  In  the  district, 
and  from  awarding  any  contract,  or  con- 
tracts, for  the  construction  of  levees,  drains, 
or  bridges  in  said  district. 

The  bill,  in  addition  to  others,  contained 
the  following  allegations:  That  an  attempt 
was  made  to  create  the  drainage  district  In 
question  by  Act  No.  413  of  the  Acts  of  the 
General  Assembly  of  the  state  of  Arkansas 
for  the  year  1919;  that,  according  to  the 
plans  and  estimates  of  the  engineers,  the  es- 
timated cost  for  caring  for  the  water,  which 
descends  upon  the  surface  of  the  land  from 
falling  rains  and  snows,  was  approximately 
$85,000;  that  in  addition  to  these  plans  and 
specifications  there  was  incorporated  In  the 
engineer's  plans  and  specifications  a  system 
of  levees  along  the  St  Francis  river,  to  pre- 


vent overflows  therefrom,  the  cost  of  which 
was  estimated  at  approximately  $200,000; 
that  appellee  took  a  total  sum  of  $328,190, 
representing  an  approximate  cost  of  the  total 
improvement,  including  the  levee  scheme,  as 
a  basis  for  assessing  benefits  against  the 
lands  In  the  district  The  bill  is  quite  long. 
and  the  additional  allegations  are  fairly 
summarized  In  the  brief  of  appellant,  as  fol- 
lows: 

"(1)  That  special  Act  No.  413  confers  pow- 
er only  to  effect  reclamation  against  surface 
water,  and  not  against  channel  water  of  the 
St  Francis  river;  that  $200,000  of  the  assess- 
ments are  appropriated  to  build  levees  to  con- 
fine the  channel  waters  of  the  river  'within 
the  channel;  and  that  said  expenditure  of 
$200,000  for  said  purpose  is  unauthorized  and 
beyond  the  scope  of  said  Special  Act. 

"(2)  That  said  levees  will  not  benefit  appel- 
lants' lands  because:  (a)  The  only  reason  for 
their  construction  is  that  it  is  the.  opinion  of 
the  engineers  that,  when  the  Mingo  swamp  is 
drained  in  Missouri,  the  water  level  in  the  St 
Francis  river  will  be  raised  to  such  height  as 
to  require  said  levees,  but  that  in  fact  the 
drainage  of  Mingo  swamp  will  not  raise  the 
water  level  at  all,  and  that  said  levees  will  be 
wholly  unnecessary;  (b)  even  if  the  draining 
of  the  Mingo  swamp  should  raise  the  water 
level  in  the  river,  the  construction  of  the  pro- 
posed levees  would  not  benefit  but  would  in- 
jure, appellants'  lands  because  when  construct- 
ed these  proposed  levees  would  make  a  dam 
which  would  hold  all  surface  water  upon  their 
lands,  and  would  form  a  lake  which  would  in- 
undate their  said  lands— even  if  said  levees 
should  protect  their  lands  from  the  channel  wa- 
ters of  the  river,  they  would  inundate  their  said 
lands  by  collecting  the  surface  water  and  throw- 
ing it  back  upon  said  lands. 

"(3)  That  these  lands  are  In  five  other  im- 
provement districts  besides  that  involved  in 
this  case;  that  practically  all  said  lands  are 
mortgaged  for  one-half  their  value;  that  the 
aggregate  of  these'  fixed  charges  in  many  in- 
stances greatly  exceeds  the  value  of  these 
lands;  and  that  the  annual  income  from  these 
assessed  lands  will  not  be  sufficient  to  pay  the 
annual  interest,  annual  assessments  in  improve- 
ment districts,  and  annual  general  taxes,  thai 
working  a  complete  and  total  confiscation  of 
the  same. 

"(4)  That  no  notice  of  the  making,  equaliza- 
tion, readjustment  of  assessments  and  damages 
was  even  given  appellants." 

Appellee  demurred  to  the  bill  for1  the  al- 
leged reason  that  It  did  not  state  sufficient 
facts  to  constitute  a  cause  of  action.  The 
court  sustained  the  demurrer,  and  dismissed 
the  bill  for  want  of  equity,  from  which  an 
appeal  has  been  duly  prosecuted  to  this  court 

It  Is  Insisted  by  appellants  that  Special 
Act  No.  413,  Acts  of  the  General  Assembly 
of  1919,  did  not  confer  power  to  construct 
levees  along  the  St  Francis  river  so  as  to 
prevent  Its  flood  waters  from  overflowing  the 
lands  in  the  district ;  that  It  was  the  purpose 
and  intent  of  the  act  to  authorize  ditches, 
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levees,  etc.,  for  the  purpose  of  caring  for  sur- 
face water  only,  or  such  waters  as  diffused 
themselves  over  the  surface  of  the  ground 
from  falling  rains  or  snows.  We  think  It 
quite  clear  from  a  reading  of  the  whole  act 
that  no  Intention  was  evinced  by  the  Legis- 
lature to  authorize  the  construction  of  an 
expensive  levee  system  along  the  St.  Francis 
river  so  as  to  prevent  its  channel  waters  at 
flood  time  from  overflowing  the  lands  In  the 
district  The  purpose  for  which  the  district 
was  created  is  expressed  in  the  following 
language,  found  in  sections  2  and  23  of  the 
act,  and  reads  as  follows: 

"Said  district  is  organized  for  the  purpose 
of  reclaiming  said  lands  from  surface  water  by 
the  construction  of  the  necessary  ditches, 
drains  and  levees,  and  the  straightening,  widen- 
ing and  deepening  of  ditches  already  construct- 
ed in  said  territory.    •    *    • 

"The  word  'ditch'  as  used  in  this  act  shall  be 
held  to  include  branch  or  lateral  ditches,  tile 
drain,  levees,  sluice  ways,  floodgates  and  any 
other  construction  work  found  necessary  for 
the  reclamation  of  wet  and  overflowed  land." 

We  do  not  think  the  word  "levees"  in  the 
connection  used,  in  the  clause  quoted,  has 
reference  to  levees  other  than  those  which 
may  be  constructed  on  the  lower  side  of  lat- 
eral ditches  to  retain  the  water  in  the  later- 
als and  force  it  into  the  main  ditch,  or  -ditch- 
es. We  think,  therefore,  the  surface  waters 
intended  by  the  act  to  be  controlled  by  lev- 
ees was  such  surface  water  only  as  diffused 
Itself  over  the  land  from  falling  rains  and 
snows,  or  such  waters  as  flow  over  the  sur- 
face from  one  body  to  another  body  of  land, 
or  such  waters  as  may  be»  characterized  as 
"swamp"  waters,  and  had  no  reference  what- 
ever, to  the  building  of  levees  to  protect  the 
lands  against  overflow  from  channel  waters 
In  flood  time.  Had  it  been  the  intention  of 
the  Legislature  to  authorize  the  construction 
of  levees  to  protect  the  land  against  channel 
waters,  it  would  have  certainly  evinced  this 
Intention  by  more  accurate  and  definite  lan- 
guage. Especially  so,  had  it  been  intended 
that  the  major  portion  of  the  Improvements 
were  to  be  levees  and  not  ditches^  Certain- 
ly, at  the  time  of  the  passage  of  the  Act, 
the  Legislature  did  not  have  In  mind  the 
flooding  of  the  St  Francis  river  by  the  drain- 
age of  Mingo  swamp,  located  in  Missouri, 
by  a  system  of  ditches  toward  and  Into  the 
St  'Francis  river,  some  60  miles  above  the 
place  selected  for  the  construction  of  levees 
In  the  engineer's  plan.  Certainly  it  was  not 
In  the  mind  of  the  Legislature  to  plan  for 
protection  against  such  a  remote  contingency 
at  such  a  great  expense.  According  to  the 
allegations  of  the  bill,  the  scheme  of  im- 
provement Is  entirely  unauthorized  by  the 
act  creating  the  district  It  is  clearly  within 
the  province  and  jurisdiction  of  a  chancery 
court  to  enjoin  a  sale  of  bonds  or  the  award 


HENDERSON  831 

s.w.) 

of  contracts  unauthorized  by  law,  when  the 
issuance  of  the  bonds  would  cast  a  cloud 
upon  the  lands  included  in  the  district 

Under  this  view  of  the  case,  we  deem  it 
unnecessary  to  pass  upon  or  construe  the  oth- 
er grounds  of  attack  upon  the  act  or  pro- 
ceedings thereunder. 

For  the  error  Indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded,  with  di- 
rections to  overrule  the  demurrer  to  the  bill. 


ELLEGE  v.  HENDERSON.     (No.  215.) 
(Supreme  Court  of  Arkansas.    March  1,  1920.) 

1.  Contbacts  <8=»176(1)— Evidence  <S=s>452— 
Construction  tor  juby  when  ambiguous; 
latent  ambiguity  may  be  explained. 

Ordinarily  it  is  the  duty  of  the  court  to 
construe  a  written  contract  and  declare  'its 
meaning  to  the  jury,  but,  where  the  contract 
contains  words  of  latent  ambiguity,  oral  tes- 
timony is  admissible  to  explain  the  meaning 
of  such  words. 

2.  Evidence  ®=»450<8)  —  Vendor  and  pub- 
chaseb  9=381  —  whetheb  "personal  ef- 
fects" included  furnishings  question 
of  fact;  ambiguous  contract  justifying 
pabol  explanation. 

It  cannot  be  said  as  a  matter  of  law  that 
the  words  "personal  effects"  in  a  contract  of 
sale  of  a  hotel,  "It  is  understood  and  agreed  by 
us  that  all  equipment  and  furnishings  now  in 
and  around  said  house  are  to  go  to  H.  for 
the  consideration  of  $4,000,  as  above  stated, 
except  the  own  personal  effects  of  said  E.; 
in  other  words,  the  hotel  is  to  be  left  fully 
equipped  for  business  as  it  now  stands"  may 
be  restricted  to  mean  such  tangible  property 
as  is  worn  or  carried  about  the  person,  and 
parol  evidence  was  admissible  tending  to  show 
that  the  furnishings  and  equipment  of  two 
rooms  occupied  by  E.  were  not  intended  to 
pass  under  the  sale. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Personal 
Effects.] 

Appeal  from  Circuit  Court,  Sevier  County; 
James  S.  Steel,  Judge. 

Action  by  John  O.  Henderson  against  Alice 
Ellege.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed,  and  remanded  for  a 
new.  trial. 

This  is  an  action  In  replevin  by  John  C. 
Henderson  against  Alice  Ellege  to  recover 
certain  personal  property.  The  suit  Is  based 
upon  a  contract  between  the  parties  which  Is 
as  follows : 

"In  consideration  of  your  having  this  day 
given  us  a  check  for  $500,  and  agreeing  to 
pay  us  $2,000  within  10  days  and  executing  in 
favor  of  us  vendor  hen  note  for  $1,550  against 
the  lots  covering  100  by  140  feet  on  which 
now  stands  the  Ellege  Hotel,   Horatio,  Ark., 
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said  notes  to  run  for  one  year  and  bear  8  per 
cent  interest,  we  agree  and  will  execute  a 
warranty,  deed  to  said  property  in  your  favor 
and  to  furnish  abstract  showing  good  title  to 
the  property.  It  is  understood  and  agreed  by 
us  that  all  equipment  and  furnishings  now  in 
and  around  said  house  are  to  go  to  Henderson 
for  the  consideration  of  $4,000  as  above  stated, 
except  the  own  personal  effects  of  said  Elleges; 
in  other  words,  the  hotel  is  to  be  left  fully 
equipped  for  business  as  it  now  stands.  Pos- 
session is  to  be  given  within  20  days  if  it  be 
required  by  said  Henderson." 

The  articles  Involved  In  this  suit  were  the 
beds,  bedding,  dressers,  and  other  furniture 
of  two  rooms  of  the  hotel  which  Mrs. 
Ellege  sold  to  Henderson.  Mrs.  Ellege  con- 
ducted a  hotel  with  12  or  14  rooms  for  guests. 
Mrs.  Ellege,  her  husband,  and  her  son  occu- 
pied two  rooms  downstairs  which  were  spe- 
cially furnished  by  her. '  She  claims  that  un- 
der the  contract  the  beds,  bedding,  dressers, 
and  other  furniture  in  these  two  rooms  were 
reserved.  She  said  that  these  two  rooms  and 
the  furniture  therein  had  never  been  used  for 
hotel  purposes.  She  admitted  that  Hender- 
son had  occupied  one  of  the  rooms  for  a  time 
while  her  son  was  absent,  but  said  that  this 
was  done  as  a  matter  of  accommodation  to 
him,  and  not  as  a  part  of  the  business  of  run- 
ning the  hotel. 

The  court  excluded  this  evidence  from  the 
Jury,  and  directed  It  to  return  a  verdict  for 
the  plaintiff.    The  defendant  has  appealed. 

Will  Steel,  of  Texarkana,  for  appellant 
Lake.  &  Lake,  of  De  Queen,  for  appellee. 

HART,  J.  (after  stating  the  facts  as 
above).  It  is  sought  by  the  plaintiff  to  up- 
hold the  Judgment  on  the  ground  that  the 
contract  is  not  ambiguous,  and  that  the  court 
properly  construed  it  not  to  reserve  the  ar- 
ticles sued  for. 

[1]  On  the  other  hand,  it  Is  contended  by 
the  defendant  that  the  contract  la  ambiguous, 
and  that  oral  testimony  was  admissible  to 
explain  the  meaning  of  the  words  "personal 
effects"  as  used  in  the  contract.  Ordinarily 
It  Is  the  duty  of  the  court  to  construe  a  writ- 
ten contract  and  declare  Its  meaning  to  the 
Jury.  Where,  however,  the  contract  contains 
words  of  latent  ambiguity,  oral  testimony  is 
admissible  to  explain  the  meaning  of  such 
words.  Wilkes  v.  Stacy,  113  Ark.  556,  169  S, 
W.  796. 

[2]  Tested  by  this  rule,  we  think  the  court 
erred  In  instructing  a  verdict  for  the  plain- 
tiff. We  do  not  think  that  the  words  "per- 
sonal effects,"  as  a  matter  of  law,  should  be 
restricted  to  such  tangible  property  as  is 
worn  or  carried  about  the  person.  In  con- 
struing the  meaning  of  these  words  particu- 
lar regard  must  be  given  to  the  connectioh 
In  which  they  are  used.  Each  case  must  be 
construed  according  to  the  connection  in 
which  the  words  are  used ;  regard  being  had 


to  the  situation  of  the  parties  and  the  sur- 
rounding circumstances. 

Mrs.  Ellege  was  conducting  a  hotel  which 
had  12  rooms  which  were  used  in  the  busi- 
ness. Her  husband,  hex  son,  and  herself  oc- 
cupied two  rooms  downstairs  which  were 
furnished  by  her  for  that  purpose.  She  sold 
her  hotel  and  Its  furniture  to  Henderson. 
When  they  moved  out  she  carried  with  her 
the  furniture  in  the  two  rooms  occupied  by 
her  family.  Henderson  claimed  the  furniture 
under  the  contract  of  sale.  She  sold  the  hotel 
for  $4,000.  The  first  part  of  the  contract 
deals  with  that  phase  of  the  subject.  Then 
follows  this  clause: 

"It  is  understood  and  agreed  by  ns  that  all 
equipment  and  furnishings  now  in  and  around 
said  house  are  to  go  to  Henderson  for  the 
consideration  of  $4,000  as  above  stated  except 
the  own  personal  effects  of  said  Elleges;  in 
other  words,  the  hotel  is  to  be,  left  fully  equip- 
ped for  business  as  it  now  stands." 

It  will  be  noted  that  the  language  quoted 
deals  with  the  disposition  of  the  equipment 
and  furnishings  in  the  hotel.  The  agreement 
In  brief,  is  that  all  equipment  and  fumishinps 
now  in  the  hotel  are  to  go  to  Henderson  ex- 
cept the  own  personal  effects  of  the  Elleges. 

When  the  parties  in  a  contract  enumerate 
a  particular  class  and  Immediately  couple 
with  that  class  the  words  "personal  effects" 
these  words  must  be  applied  to  articles  ejus- 
dem  generis  with  those  specified  in  the  pre- 
ceding part  of  the  sentence.  The  parties 
were  dealing  with  a  disposition  of  the  equip- 
ment and  furnishings  of  the  hotel,  and  a  fair 
and  reasonable  Interpretation  of  the  words 
"except  the  own  "personal  effects  of  said  El- 
leges" would  show  that  the  parties  referred 
to  furnishings  of  the  hotel  which  had  been 
for  the  personal  use  of  Mrs.  Ellege  and  her 
family.  It  cannot  be  said  as  a  matter  of  law 
that  the  parties  were  referring  to  articles 
usually  worn  on  the  person  when  as  a  matter 
of  fact  the  sentence  deals  with  the  disposi- 
tion of  the  furnishings  of  the  hotel,  and  it 
might  be  fairly  said  that  the  words  "personal 
effects"  as  used  in  this  sentence  by  the  par- 
ties referred  to  the  furnishings  used  by  Mrs. 
Ellege;  otherwise  why  except  the  personal  ef- 
fects of  Mrs.  Ellege  from  the  furnishings  if 
they  were  not  of  the  same  class  as  those  men- 
tioned In  the  first  part  of  the  sentence.  This 
view  is  strengthened  when  we  consider  the 
words  following.  They  are  explanatory 
words  and  show  that  the  parties  meant  that 
only  the  equipment  and  furnishings  which 
had  been  used  by  Mrs.  Ellege  In  the  proper 
conduct  of  her  hotel  business  should  pass 
under  the  sale. 

Therefore  we  are  of  the  opinion  that  the 
contract  is  ambiguous,  and  that  oral  testi- 
mony is  admissible  to  explain  the  meaning  of 
the  words  used,  and  that  the  court  snould 
have  submitted  to  the  Jury  to  determine  In 
what  sense  they  were  used.    Paepcke-Leicht 
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Lbr.  Co.  t.  Talley,  106  Ark.  400,  163  S.  W. 
833. 

It  follows  that  the  court  erred  in  directing 
a  verdict  for  the  plaintiff  and  in  not  allowing 
the  explanatory  testimony  of  Mrs.  EUege 
to  go  to  the  jury.  On  this  account  the  judg- 
ment must  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


WESTERN    UNION    TELEGRAPH    CO.    v. 
DAVIS.    (No.  195.) 

(Supreme  Court  of  Arkansas.    Feb.  23,  1920.) 

Telegraphs  and  telephones  <8=>26%,  New, 
vol.  7A  Key-No.   Series— Federal  oontbol 

PRECLUDES    RECOVERY    FOB   MENTAL    SOTFEB- 
rNQ. 

Where  negligent  act  complained  of  was 
committed  (while  defendant's '  telegraph  lines 
were  under  control  and  operation  of  the  United 
States  government,  pursuant  to  Joint  resolution 
July  16,  1918  (U.  S.  Comp.  St  Ann.  Supp. 
1919,  §  3115%x),  and  proclamation  of  the  Presi- 
dent, defendant  was  not  liable,  under  Kirby's 
Dig.  §  7947,  as  to  recovery  of  damages  for  men- 
tal anguish  "for  negligence  in  receiving,  trans- 
mitting or  delivering  messages,"  and  suit  cannot 
be  maintained  against  it. 

Appeal  from  Circuit  Court,  Crawford  Coun- 
ty ;  James  Cochran,  Judge. 

Action  by  T.  W.  Davis  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Reversed. 

Francis  R.  Stark,  of  New  York  City,  H. 
O.  Mechem,  of  Ft.  Smith,  and  Rose,  Heming- 
way, Oantrell  &  Loughborough,  of  Little 
Rock,  for  appellant 

Sam  R.  Chew,  of  Van  Buren,  for  appellee. 

McCULLOCH,  C.  J.  The  Judgment  be- 
low was  one  for  recovery  of  damages  sus- 
tained by  reason  of  negligent  delay  in  the 
transmission  and  delivery  of  a  telegraphic 
message  from  Little  Rock  to  Van  Buren. 
The  recovery  of  damages  was  based  on  a 
statute  of  this  state  which  declares  that  tele- 
graph companies  doing  business  In  the 
state— 

"shall  be  liable  in  damages  for  mental  anguish 
or  suffering,  even  in  the  absence  of  bodily  in- 
jury or  pecuniary  loss,  for  negligence  in  re- 
ceiving, transmitting  or  delivering  messages." 
Kirby's  Digest,  $  7947. 

The  message  was  sent  and  the  negligent 
act  with  respect  thereto  was  committed  on 
November  17,  1918,  while  the  telegraph  lines 
were  under  control  and  operation  of  the 
government  of  the  United  States,  acting 
through  the  Postmaster  General.  The  au- 
thority of  the  government  to  assume  such 
control  and  operation  of  the  telegraph  lines 
is  found  in  a  Joint  resolution  of  Congress 


adopted  on  July  16,  1918  (40  Stat.  904,  c. 
154  [Comp.  St.  Ann.  Supp.  1919,  §  3115%x]), 
which  provides  that  during  the  continuance 
of  the  war  the  President— 

"is  authorized  and  empowered,  whenever  he 
shall  deem  it  necessary  for  the  national  security 
or  defense,  to  supervise  or  to  take  possession 
and  assume  control  of  any  telegraph,  telephone, 
marine  cable,  or  radio  system  or  systems,  or 
any  part  thereof,  and  to  operate  the  same  in 
such  manner  as  may  be  needful  or  desirable  for 
the  duration  of  the  war." 

The  resolution  contained  the  further  pro- 
vision: 

"Provided  further,  that  nothing  in  this  act 
shall  be  construed  to  amend,  repeal,  impair,  or 
affect  existing  laws  or  powers  of  the  states  in 
relation  to  taxation  or  the  lawful  police  regula- 
tions of  the  several  states,  except  wherein  such 
laws,  powers,  or  regulations  may  affect  the 
transmission  of  government  communications,  or 
the  issue  of  stocks  and  bonds  tiy  such  system 
or  systems." 

On  July  22,  1918,  the  President  issued  a 
proclamation  assuming  control  and  Operation 
of  the  telegraph  and  telephone  lines  pursu- 
ant to  the  authority  conferred  as  above ;  the 
proclamation  following  substantially  the  lan- 
guage of  the  Joint  resolution.  The  proclama- 
tion reads  that  the  President  does — 

"hereby  take  possession  and  assume  control  and 
supervision  of  each  and  every  telegraph  and 
telephone  system,  and  every  part  thereof,  within 
the  jurisdiction  of  the  United  States,  including 
all  equipment  thereof  and  appurtenances  thereto 
whatsoever  and  all  materials  and  supplies." 

The  Postmaster  General  took  control  and 
proceeded  to  operate  the  lines  after  July  31, 
191& 

Appellant  pleaded  the  complete  control  of 
the  government  over  the  physical  properties 
of  the  company  in  the  operation  of  the  tele- 
graph business  as  a  defense  against  any  lia- 
bility which  accrued  by  reason  of  negli- 
gence during  such  government  control  and 
operation. 

The  question  presented  by  this  plea  is  the 
sole  question  involved  in  the  case,  and  the 
contention  now  is  that  the  telegraph  com- 
pany is  not  liable  for  damages  caused  by  the 
servants  of  the  government  in  operating  the 
lines,  and  that  there  is  no  authority  under 
the  federal  law  for  maintaining  an  action 
against  the  telegraph  company  for  a  cause 
of  action  which  arose  under  government  con- 
trol. 

We  are  of  the  opinion  that  this  conten- 
tion is  sound,  and  must  be  sustained. 

Learned  counsel  for  appellee  defend  the 
judgment  below  under  authority  of  the  pro- 
viso in  the  federal  statute  which  preserves 
the  authority  to  the  states  in  the  exercise 
of  "lawful  police  regulations."  The  argu- 
ment is  that  the  liability  imposed  on  tele- 
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graph  companies  for  damages  by  way  of 
mental  anguish  resulting  from  negligence  In 
the  transmission  of  messages  is  In  the  na- 
ture of  a  police  regulation,  the  vitality  of 
which  Is  preserved  in  the  federal  statute. 

This  contention  overlooks,  however,  the  de- 
cision of  the  Supreme  Court  of  the  United 
States  In  the  recent  case  of  Dakota  Central 
Telephone  Co.  v.  State  of  South  Dakota,  250 
U.  S.  163,  39  Sup.  Ct.  607, 63  L.  Ed.  910,  which 
interprets  the  language  of  the  Joint  resolu- 
tion of  Congress  and  gives  a  definition  to  the 
term  "police  regulations";  that  it  means 
the  exercise  of  the  police  power  of  the  state 
in  a  restricted  sense,  limiting  It  to  that 
phase  of  the  power  which  deals  with  "health, 
safety,  and  morals,"  and  not  In  the  compre- 
hensive sense  which  embraces  the  substance 
of  the  whole  field  of  state  authority.  The  as- 
sumption of  control  by  the  Postmaster  Gen- 
eral was  complete,  and  constituted  a  sub- 
stitution of  the  government  for  the  owners 
of  the  telegraph  lines  in  the  operation  of 
the  same.  The  possession  and  control  of 
the  owners  was  entirely  displaced,  and  the 
act  of  negligence  complained  of  was  commit- 
ted, not  by  the  servants  and  employes  of 
the  telegraph  company,  but  by  the  servants 
and  agents  of  the  government.  There  was 
no  liability  resting  upon  the  telegraph  com- 
pany for  the  act  of  the  government,  and  no 
such  liability  was  created  by  statute. 

The  decision  of  this  court  in  the  recent 
case  of  Missouri  Pacific  Railway  Co.  v.  Ault, 
216  S.  W.  S,  Is  cited  by  counsel  as  support- 
ing the  judgment  of  the  lower  court,  but  that 
case  was  a  suit  against  a  railway  company 
for  liability  which  arose  under  federal  con- 
trol authorized  under  an  entirely  different 
statute,  which,  according  to  our  interpreta- 
tion, preserved  as  against  the  owners  of  rail- 
roads liability  which  arose  during  federal 
control,  and  expressly  authorized  an  action 
against  the  transportation  companies  them- 
selves. The  most  serious  question  In  that 
case  was  as  to  the  constitutionality  of  the 
federal  statute.  It  being  contended  that  the 
statute  constituted  the  taking  of  property 
without  compensation  and  without  due  pro- 
cess of  law;  but  we  answered  that  conten- 
tion by  showing  that  the  statute  itself  pro- 
vided for  ample  compensation  to  be  paid  by 
the  government  to  the  transportation  com- 
panies, and  that  there  was  no  taking  of  prop- 
erty without  Just  compensation  In  violation 
of  constitutional  rights.  The  statute,  or  rath- 
er the  Joint  resolution,  now  under  consid- 
eration does  .not  contain  a  word  which  would 
Justify  us  In  holding  that  It  preserved  the 
liability  of  the  telegraph  companies,  nor 
does  it  authorize  a  suit  against  the  telegraph 
companies.  Compensation  is  to  be  paid  by 
the  government  for  the  use  of  the  property, 
but  no  authority  Is  conferred  to  hold  the 
owners  of  the  respective  lines  responsible 


for  Injuries  which  occur  under  government 
control. 

We  see  no  escape  from  the  conclusion  that 
there  Is  no  liability  in  this  case  for  the  in- 
jury complained  of.  The  Judgment  is  there- 
fore reversed,  and  the  action  dismissed. 


KANSAS  CITY  SOUTHERN  RY.  CO.  v. 
WRAY.  (No.  200.) 

(Supreme  Court  of  Arkansas.     March  1,  1920.) 

Railboads  *=»446(1>— Negligence  nr  kill- 
ing ANIMALS  ON  TRACK  QUESTION  FOB  JUST. 
In  an  action  for  killing  mules  on  the  tracks, 
railroad's  negligence  held  a  question  for  jury. 

Appeal  from  Circuit  Court,  Sevier  County; 
James  S.  Steel,  Judge. 

Action  by  W.  T.  Wray  against  the  Kansas 
City  Southern  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Jas.  B.  McDonough,  of  Ft  Smith,  for  ap- 
pellant. 
Appellee,  pro  se. 

WOOD,  J.  This  action  was  brought  by  the 
appellee  against  the  appellant  to  recover 
damages  for  the  alleged  negligent  killing  of 
certain  animals  belonging  to  appellee.  Judg- 
ment was  prayed  in  the  sum  of  $425.  There 
was  a  verdict  in  favor  of  the  appellee  for 
1300.  The  appellant  defended  on  the  ground 
that  the  killing  was  not  negligent 

The  appellee  testified  that  his  animals,  a 
mare  and  mule,  were  killed  about  September 
9,  1917;  that  they  were  killed  at  a  crossing. 
There  was  a  field  there,  something  like  300 
or  400  yards  straight  and  a  curve  comes 
around  a  little  mountain.  The  train  caught 
the  mule  Just  before  it  got  to  the  bridge  and 
the  mare  just  the  other  side  of  the  crossing. 
It  dragged  them  300  or  400  yards.  The  train 
was  going  north  to  De  Queen.  Witness  track- 
ed the  animals  on  the  right  of  way  of  ap- 
pellant 425  yards  from  where  they  came  on 
to  where  the  train  ran  Into  them.  Witness 
could  tell  from  the  stride  that  the  animals 
were  running.  The  first  sign  the  witness 
saw  of  the  killing  was  right  at  the  bridge. 
Witness  found  the  shoes  of  the  mare  about 
one-third  across  the  bridge.  She  was  drag- 
ged about  100  yards  to  the  next  trestle. 

Another  witness  testified  that  after  finding 
the  bodies  of  the  animals  on  the  right  of  way 
he  followed  the  tracks  of  the  animals  for 
200  yards  to  see  whether  they  had  been  run 
by  the  train,  and  the  tracks  indicated  that 
the  animals  were  running.  There  were  a 
couple  of  shoes  in  the  trestle  which  came  off 
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the  mare's  feet.  This  Indicated  that  the 
animals  were  struck  on  the  trestle. 

One  of  the  witnesses  for  the  appellant 
stated  that  the  animals  ran  about  100  yards 
along  the  track  before  they  got  to  the  bridge. 
The  track  there  was  straight.  He  did  not 
examine  the  tracks  of  the  animals  nor  the 
distance  closely. 

The  engineer  of  appellant  testified  In  sub- 
stance that  he  was  In  charge  of  the  train 
that  killed  the  animals  In  controversy.  He 
was  coming  down  the  hill  on  his  train  at 
that  place  where  there  was  a  very  short 
carve.  Witness  was  making  40  or  80  miles 
per  hour,  which  was  within  the  rules.  One 
of  the  animals  was  down  in  the  bridge  and 
the  other  at  the  side  of  the  bridge.  No  one 
could  have  saved  them.  The  animals  could 
not  have  been  more  than  250  feet  from  the 
engine  when  first  seen.  They  had  not  run 
along  the  track  ahead  of  the  engine.  The 
engine  ran  over  the  horse,  and  the  pilot 
caught  it  and  dragged  it  about  ten  car 
lengths.  Witness  got  the  sleepers  stopped 
just  when  he  crossed  the  north  end  of  the 
trestle.  Witness  was  keeping  a  lookout,  and 
the  animals  were  In  the  bridge  when  he  got 
in  Bight  of  them.  The  train  was  going  north. 
As  soon  as  the  headlight  turned  on  the  bridge 
the  witness  saw  the  animals.  The  engine 
was  equipped  with  the  usual  and  ordinary 
headlight,  which  was  in  good  condition.  At 
that  place  the  witness  could  see  an  animal 
the  size  of  the  mare  about  200  or  300  feet 
Witness  did  not  remember  whether  It  was  a 
clear  or  cloudy  night  If  clear,  witness  could 
see  an  object  perhaps  800  or  900  feet;  if 
cloudy,  anywhere  from  300  to  500  feet.  The 
curve  there  was  300  to  400  feet  long,  per- 
haps longer.  If  the  fireman  had  been  keep- 
ing a  lookout  he  could  not  have  seen  the 
animals  unless  they  had  been  running.  Wit- 
ness was  about  150  feet  from  the  animals 
when  they  first  discovered  them.  Witness 
could  have  stopped  the  train  by  applying  the 
emergency  brakes  between  800  or  900  feet 
The  bell  was  ringing  for  the  crossing,  and 
the  whistle  was  sounding  at  the  whistling 
post  for  the  crossing. 

Appellant's  fireman,  who  was  on  the  loco- 
motive at  the  time  the  animals  were  killed, 
testified: 

That  they  were  coming  down  the  hill  about 
50  miles  an  hour ;  that  "all  at  once,"  says  he, 
"we  entered  the  point  of  the  curve  going  north, 
and  the  headlight  of  course,  showed  straight  out 
through  the  woods  at  that  time.  And  the  head- 
light came  around  like  that  and  I  seen  the 
horses  funning  in  the  track.  I  hollered  at  the 
engineer,  and  he  went  into  emergency  position 
with,  the  air  at  the  time,  and,  of  course,  that 
was  all  we  could  do  was  just  to  sit  there.  We 
were  so  close  onto  them  we  ran  into  them,  and 
at  the  end  of  the  bridge  killed  two  of  them." 

Further  on  In  his  testimony  the  fireman 
says  that  the  stock  were  15  or  20  feet  from 


the  little  bridge  standing  on  the  track.  They 
were  not  running  when  witness  first  saw 
them.  The  witness  was  probably  150  feet 
south  of  the  bridge  where  the  animals  were 
standing  when  he  first  saw  them.  Witness 
stated  that,  If  they  had  not  been  on  the 
curve,  they  could  have  seen  the  animals,  by 
keeping  a  lookout  300  or  400  yards.  They 
ran  into  them  on  account  of  the  curve. 

The  jury  might  have  found  from  the  testi- 
mony of  the  plaintiff  that  the  animals  ran 
on  the  track  for  a  distance  of  420  yards  be- 
fore they  were  struck. 

There  was  a  conflict  between  the  testimony 
of  the  engineer  and  the  fireman  as  to  wheth- 
er the  animals  were  running  on  the  track  at 
the  time  they  were  first  seen  by  them  and  an 
apparent  inconsistency  in  the  testimony  of 
the  fireman  himself,  who  stated  that  when 
he  first  saw  them  they  were  running,  and 
later  stated  that  they  were  standing  on  the 
track  and  not  running. 

It  Is  unreasonable  to  believe  that  these 
animals  ran  for  420  yards  down  the  track 
and  then  stopped  and  were  standing  still  at 
the  time  the  engineer  and  fireman  first  saw 
them.  The  engineer  stated  that,  if  the  fire- 
man had  been  keeping  a  lookout  he  could 
have  seen  the  animals  if  they  were  running. 
The  fireman  says  that  he  was  keeping  a  look- 
out and  did  see  them. 

The  testimony  of  the  engineer  and  the  fire- 
man was  not  consistent,  and  was  in  decided 
conflict  with  the  testimony  of  the  appellee. 
Such  being  the  case,  the  issue  as  to  appel- 
lant's negligence  was  for  the  jury.,  K.  C. 
So.  Ey.  Co.  v.  Griffin,  217  S.  *W.  801,  and 
cases  there  cited. 

The  court  therefore  did  not  err  in  refus- 
ing appellant's  prayer  for  peremptory  in- 
struction, and  the  judgment  is  affirmed. 


ZIMMERMAN  v.   HEMANN.     (No.  196.) 
(Supreme  Court  of  Arkansas.     Feb.  23,  1920.) 

1.  Gifts  <©=»47(1)— Possession  or  money  did 

NOT  EAISE  PRESUMPTION  OF  GIFT. 

Mere  possession  of  money  of  a  deceased  per- 
son cannot  raise  any  presumption  of  a.  gift  dur- 
ing the  owner's  lifetime. 

2.  Witnesses  «=>159(7>— Party  cannot  tes- 
tify AS  AGAINST  ADMINISTRATOR  THAT  DE- 
CEASED MADE  GIFT  OF  MONEY  SUED  FOB. 

In  an  action  by  an  administrator  to  re- 
cover money  of  a  deceased,  claimed  to  have  been 
converted,  defendant  was  not  a  competent  wit- 
ness to  establish  the  fact  that  deceased  had 
made  him  a  gift  of  the  money  in  his  lifetime. 

Appeal  from  Circuit  Court  Lonoke  Coun- 
ty;  George  W.  Clark,  Judge. 

Action  by  F.  H.  Hemann,  as  administrator 
with  the  will  annexed  of  the  estate  of  C.  H. 
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Hemann,  deceased,  against  George  F.  Zim- 
merman. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

F.  H.  Hemann,  as  administrator  with 
the  will  annexed  of  the  estate  of  C,  H.  He- 
mann, deceased,  brought  ibis  suit  In  the 
circuit  court  against  Geo.  F.  Zimmerman  to 
recover  $1,200   with   the   accrued   interest 

In  his  complaint  he  alleges  that  G.  H. 
Hemann  In  his  lifetime  was  the  owner  and 
In  possession  of  $1,200,  and  delivered  It  to 
Geo.  F.  Zimmerman  for  safe-keeping.  The 
complaint  also  alleges  that  since  the  death 
of  O.  H.  Hemann  the  said  Zimmerman  has 
converted  the  money  to  his  own  use. 

In  the  first  paragraph  of  his  answer  the 
defendant  denies  that  C  H.  Hemann  during 
his  lifetime  delivered  to  the  defendant  $14200 
for  the  purpose  of  safe-keeping  and  denies 
that  since  the  death  of  said  Hemann  he  has 
converted  the  money  to  his  own  use.  In  an- 
other paragraph  of  his  answer  the  defend- 
ant states  that  It  is  true  that  G.  H.  Hemann 
during  his  lifetime  was  the  owner  and  had 
In  his  possession  the  sum  of  $1,200,  but  he 
further  states  that  the  greater  portion  of  the 
last  years  of  G.  H.  Hermann's  life  was  spent 
at  the  home  of  the  defendant,  whose  wife 
was  a  daughter  of  the  said  O.  H.  Hemann. 
The  defendant,  further  answering,  states 
G.  H.  Hemann,  as  a  reward  for  the  kindness 
and  courtesy  shown  him  at  the  defendant's 
house,  gave  the  defendant  said  money. 

The  defendant  took  the  stand  In  his1  own 
behalf,  and  testified  that  he  was  the  son-in- 
law  of  C.  H.  Hemann,  deceased,  and  that 
the  latter  died  at  his  place  in  March,  1918. 
He  was  asked  what  G.  H.  Hemann  did  with 
the  money  which  is  being  sued  for  In  this 
action,  and  answered  that  Hemann  had 
burled  It  He  offered  to  testify  further  that 
Hemann  during  his  lifetime  gave  to  the  de- 
fendant the  $1,200  and  delivered  the  same 
to  him  about  two  weeks  prior  to  his  death. 

This  testimony  was  objected  to  by  the 
plaintiff,  and  the  court  refused  to  allow  It 
to  go  before  the  Jury.  The  court  then  di- 
rected a  verdict  for  the  plaintiff,  and  from 
the  Judgment  rendered  the  defendant  has 
appealed. 

Trimble  &  Trimble,  of  Lonoke,  for  appel- 
lant. 

Garmichael  &  Brooks,  of  Little  Rock,  for 
appellee. 

HART,  JT.  (after  stating  the  facts  as  above). 
[1, 2]  The  court  was  right  in  directing  a 
verdict  for  the  plaintiff.  It  Is  true  both  ac- 
cording to  the  allegations  of  the  complaint 
and  the  averments  of  the  answer  that  the 
money  was  In  the  possession  of  the  defend- 
ant but  the  mere  possession  of  the  money 
by  the  defendant  could  not  raise  any  pre- 
sumption of  a  gift  to  him.    Neither  was  he 


a  competent  witness  to  establish  the  fact 
that  Hemann  had  given  him  the  money  in 
his  lifetime.  Such  testimony  would  clearly 
be  within  the  Inhibition  of  the  Oonstttnttou, 
which  provides  that  In  an  action  by  or  against 
the  executors  and  administrators  In  which 
Judgment  may  be  rendered  for  or  against 
them,  neither  party  shall  be  allowed  to  testi- 
fy against  the  other  as  to  any  transaction 
with  or  statements  of  the  testator  or  intes- 
tate, unless  he  Is  called  to  testify  thereto 
by  the  opposite  party.  Wilson  y.  Edwards, 
79  Ark.  69,  94  S.  W.  927.  and  Carter  ▼.  Young- 
er, 123  Ark.  266,  185  S.  W.  435,  and  cases 
cited.  So  all  the  testimony  that  went  to  the 
Jury  was  that  C.  H.  Hemann  lived  at  the 
home  of  the  defendant  for  some  time  before 
he  died,  and  that  Hemann  buried  the  money 
Involved  in  this  lawsuit 

The  defendant  In  his  answer  admitted  mat 
the  money  was  in  his  possession.  No  higher 
proof  was  necessary  than  this  admission  of 
the  defendant  that  he  had  the  money  In  his 
possession  to  warrant  the  court  in  directing 
a  verdict  for  the  plaintiff.  It  is  true  that  the 
defendant  sought  to  Justify  his  possession  by 
a  gift  from  Hemann  in  his  lifetime,  but  it 
devolved  upon  him  to  establish  that  fact  by 
proof,  and,  not  having  done  so,  the  court 
properly  directed  a  verdict  for  the  plaintiff. 

The  judgment  will  therefore  be  affirmed. 


BLACKBURN  v.  COFFEE.    (No.  216.) 
(Supreme  Court  of  Arkansas.    March  1,  1920.) 

1.  Advebsk    possession    *=»109— Trrx*    not 

BK VESTED  IN   OBIQINAL  OWNER  BY  RECOGNI- 
TION BT  POSSESSOR. 

Where  adverse  possession  of;  land  has  ri- 
pened into  title  by  limitations,  mere  recognition 
of  the  original  owner's  title  by  the  adverse 
possessor,  as  by  subsequent  agreement  to  par 
for  the  land,  does  not  revest  title  in  the  origi- 
nal owner. 

2.  Adverse  possession  €=>66(2) — Possession 
and  cultivation  up  to  division  fence  in- 
cluding land  not  covered  bt  possessor's 
deed  wll  ripen  into  title. 

Where  adjoining  owners  mistakenly  thought 
a  division  fence  erected  by  agreement  was  on 
the  true  line,  and  that  deed  from  one  to  the 
other  included  a  certain  10  acres  on  the  other's 
side  of  the  fence,  and  each  cultivated  the  land 
on  his  side  of  the  fence,  regarding  it  as  the 
line  between  them,  the  grantee  intending  to 
claim  up  to  the  fence  and  holding  the  10  acres 
continuously  under  claim  of  ownership  for 
more  than  7  years,  his  possession  was  adverse 
and  divested  title  out  of  the  other  owners  and 
invested  it  in  him. 

Appeal  from  Circuit  Court,  Johnson  Coun- 
ty; Hugh  Basham,  Special  Judge. 
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Action  in  ejectment  by  F.  A.  Blackburn 
against  J.  G.  Coffee.  From  Judgment  for  de- 
fendant plaintiff  appeals.     Affirmed. 

Jesse  Reynolds  and  G.  O.  Patterson,  both 
of  Clarksvllle,  for  appellant. 

W.  B.  Atkinson,  of  ClarksviHe,  for  appellee. 

HART,  J.  This  is  an  action  in  ejectment 
by  F.  A  Blackburn  against  J.  G.  Coffee  to 
recover  10  acres  of  land.  At  the  conclusion 
of  the  evidence  the  court  directed  a  verdict 
for  Coffee,  and  Blackburn  has  appealed. 

According  to  the  testimony  of  J.  G.  Coffee, 
he  is  73  years  of  age  and  was  born  and  raised 
on  a  tract  of  land  which  includes  the  strip 
in  controversy.  In  about  the  year  1849  J. 
G.  Wilson  entered  from  the  government  the 
80  acres  of  land  on  which  Coffee  now  lives, 
and  It  included  the  10  acres  In  controversy. 
In  1850  Wilson  conveyed  by  deed  to  *J.  C. 
Baskin  a  tract  of  land  and  they  established 
what  they  called  a  conditional  or  division 
line.  The  deed  to  Baskin  only  conveyed  30 
acres  of  the  40  acres  in  which  the  10-acre 
tract  in  controversy  is  situated,  but  the  con- 
ditional or  division  line  between  the  parties 
save  to  Baskin  the  10-acre  tract  in  contro- 
versy. They  built  a  division  fence  and  a 
ditch  and  the  fence  and  the  ditch  have  been 
there  ever  since.  Coffee  plowed  the  land 
when  he  was  only  8  years  of  age,  and  re- 
members that  the  fence  was  the  division  line 
between  Wilson  and  his  stepfather,  J.  G. 
Baskin.  Baskin  claimed  the  10  acres  in  con- 
troversy until  the  date  of  his  death  in  1863. 
Since  that  time  Coffee  and  his  grantors,  who 
obtained  title  from  J.  C.  Baskin,  have  culti- 
vated up  to  the  division  line  referred  to  and 
claim  the  land  up  to  that  line.  Coffee  has 
owned  the  place  where  he  now  lives  for  37 
years. 

J.  M.  Laster  was  a  witness  for  the  defend- 
ant and  is  78  years  of  age.  According  to 
his  testimony,  he  first  remembered  being  on 
the  place  65  years  ago,  and  knew  that  the 
present  fence  was  regarded  as  the  line  be- 
tween the  parties.  They  each  cultivated  up 
to  the  fence.  The  fence  as  it  was  construct- 
ed then  is  at  the  same  place  except  that  Cof- 
fee has  put  in  a  lane  and  moved  his  fence  back 
to  that  extent  Since  he  has  known  the  land 
each  party  has  cultivated  up  to  the  cross- 
fence,  and  It  has  been  regarded  as  the  line 
between  the  two  places. 

Two  other  men  of  about  the  same  age  as 
Laster,  who  had  lived  In  the  neighborhood 
all  their  lives,  testified  to  substantially  the 
same  state  of  facts  as  Laster. 

According  to  the  testimony  of  the  plaintiff, 
Blackburn,  he  had  the  land  surveyed  and 
found  that  the  deed  to  Coffee  and  his  grantors 
did  not  include  the  10  acres  in  controversy. 
Coffee  had  told  him  that  his  deed  only  called 
for  30  acres  and  that  he  did  not  claim  any 
more  land  In  that  40-acre  tract  The  survey 
showed  that  the  10-acre  tract  in  controversy 


was  not  included  in  the  36  ,%«C95  .qa%efcfor 
in  Coffee's  deed.  Coffee  tfcw-j  *£fii«PJ8«£ 
that  the  10  acres  in  contro,wjmyiibelpi>gpfl  to 
Blackburn.  i,i0  ™t}o  Ihtjvob 

Blackburn  offered  to  leti  GtoffbedtawiittHQr 
$500  and  settle  the  matterj*-CaffiBe<_a«rfleddl» 
this  but  subsequently  baatoedo  odtoi  iGoffBe 
denied  having  made  this  aena9n»entoiw}tn 
Blackburn.  rl  bun  tt'tltnol  \,iu: 

The  circuit  court  in  difcetMbg  «/ ^rordiot 
excluded  this  testimony  of i  BlackBintaj  l  and 
this  action  of  the  court  is'inrnwi  aesIigneHnas 
error  calling  for  a  reversal' oft  tin*  >  Judgment 

[1,2]  The  correctness  of  thB:jraltoig)wf'>the 
court  in  excluding  Blackbuntfs  testtmnnyiio*- 
pends  upon  whether  or  not  GdffeetorgcaniMis 
had  already  obtained  title  t ed ;!ti»e.'ll0i  acites 
in  controversy  by  adverse  pdssesefohi'i  fThis 
offer  to  purchase  from  Blackburn  byfoQafffie 
would  be,  to  a  certain  extent  a  recognition 
of  Blackburn's  claim,  and  would  have  a  tend- 
ency to  show  ■  that  Coffee's  possession  was 
not  adverse,  If  it  had  occurgefc.bpft*©  the 
statutory  period  had  run  and  the  title  by  ad- 
verse possession  had  been  aeqWreaV" "Bti^if 
at  the  time  it  was  made  Cpf^eqfs^g-raijtoFS 
had  already  been  in  possession  ofj^he/Aafl^if or 
over  7  years,  claiming  to  hokb  ituadvaraely, 
and  had  thereby  become  vested  withrtheatltle 
by  limitation,  a  mere  recognition  ait  Black- 
burn's title  could  not  revest  «B??'t*He'(Ifa.«rm 
when  the  title  had  already  b^n^c^ffttfjtiy 
another  by  adverse  possessi<p.I^I^hfe,l£pqj,t 
has  expressly  held  that  recsfflritiopriQJ,:**- 
other's  title  after  the  full  statutenyt  period 
has  elapsed  will  not  have  tha4-efWoK  BnHrey 
v.  Whitlow,  80  Ark.  445,  97  *.- *W4il4,  '*«d 
Hudson  v.  Stlllwen,  80  Ark.  575,  98[-S?r,W. 
356.  Here  the  undisputed  ertdtUMixffloss 
that  the  parties  erected  a  fenc*Iahdy,'ffltffi  on 
what  they  called  the  wmditldM'W'WtfKion 
line.  It  is  evident  when  reaaiHi![t%  Whole 
testimony  that  they  used  the,t'Wora«"atQndi- 
tional  line  and  division  line"  a$'n9e^iffi^|ji.e 
same  thing.  It  is  true  Bas^h^'rp^ly ,  jjo^a 
deed  from  Wilson  to  30  acres*,  h^the^O-ssie 
tract  In  which  the  10  acres  in  SW»tnftBei»»jare 
situated;  but  the  evidence  sb»wa  itfoatJ>rtlie 
parties  at  the  time  thought  thatitUexHwlBlon 
fence  was  the  line  between  the^artiesf'Wnd 
that  the  deed  to  Baskin  lncluded):toev*B''acr%s 
in  controversy.  Wilson  anrf''ifra,i^tln'',toh 
cultivated  the  land  on  his  Mde«.'Htte,jftiisi6n 
fence.  They  regarded  it  as  the  line  between 
them.  Baskin  intended  to  claim  up  to  the 
fence.  He  believed  that  he  owned  the  10 
acres  In  controversy.  It  was  within  his  in- 
closure  and  he  held  it  continuously  under 
such  claim  of  ownership  until  he  died  In  1863 
without  any  recognition  of  the  possible  right 
of  another  thereto  on  account  of  any  mistake 
in  the  boundary  line.  Therefore  the  holding 
and  possession  of  Baskin  was  adverse.  It 
was  continued  for  more  than  7  years,  and 
had  the  effect  to  divest  the  title  oat  of  the 
former    owner    and    Invest    it    In    Baskin. 
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O'Neal  ▼.  Robs,  100  Ark.  655,  140  S.  W.  743, 
and  cases  cited. 

The  testimony,  not  only  of  Coffee,  bat  of 
several  other  old  men  who  had  lived  In  the 
neighborhood  all  their  lives,  shows  that  when 
the  fence  was  established  In  1850  it  was  be- 
lieved to  be  on  the  true  line.  Baskin  claimed 
up  to  the  fence.  He  claimed  to  a  line  visible 
and  known  and  his  actual  possession  was  co- 
extensive with  that  boundary.  He  acquir- 
ed title  by  adverse  possession,  and,  under  the 
authorities  above  cited,  it  operated  as  a  com- 
plete investiture  of  title,  and  a  subsequent 
executory  agreement  with  Blackburn  to  pay 
him  for  the  10  acres  in  controversy  would 
not  remove  the  statute  bar  and  reinvest  the 
title  In  Blackburn. 

It  follows  that  the  judgment  will  be  af- 
firmed. 


CARTER  et  al.  v.  BATES.     (No.  214.) 
(Supreme  Court  of  Arkansas.    March  1,  1920.) 

1.  Pbtvatb  boads  «3=>1— Established  on  pe- 
tition OF  OWNERS  ACROSS  LAND  OF  AD- 
JOINING OWNER  ABE  OPEN  TO  PUBLIC 
TRAVEL. 

Roads  established  on  petition  of  landown- 
ers, who  defray  expenses  of  opening  and  keep- 
ing roads  in  repair,  on  land  of  adjoining  own- 
ers, though  called  private  roads,  are  in  a 
sense,  public  roads,  in  that,  though  only  a 
branch  of  main  public  road,  any  one  who  has 
occasion  to  do  so  may  travel  them. 

[Ed.  Note. — For  other  definitions,  Bee  Words 
and  Phrases,  First  and  Second  Series,  Private 
Road.] 

2.  Private  boads  <8=»2(1) — Nor  to  be  order- 
ed ON  TILE-DRAINED  LAND  WHERE  RESULT 
WOULD  BE  TO  OBSTRUCT  DRAINAGE,  ANOTHER 
ROUTE  BEINO  AVAILABLE. 

Where  land  over  which  adjoining  owner  pe- 
titioned to  establish  road  was  a  very  valuable 
farm  and  was  tile-drained,  so  that  establishment 
of  road  and  travel  thereover  would  break  the 
tile,  and  in  so  doing  obstruct  drainage  and 
cause  the  whole  field  to  overflow  with  water, 
and  where  road  could  have  been  established 
along  other  route  on  adjoining  owner's  own 
land,  though  such  route  was  longer  and  more 
expensive  to  adjoining  owner,  it  was  error  to 
order  establishment  of  road  over  the  tile- 
drained  land,  in  absence  of  showing  that  the 
expenses  of  constructing  road  along  the  other 
route  on  adjoining  owner's  own  land  would 
have  been  prohibitive. 

Appeal  from  Circuit  Court,  Perry  County; 
Guy  Fulk,  Judge. 

Action  by  S.  A.  Bates  against  J.  O.  Carter 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Reversed  and  remanded, 
with  instructions. 

Appellee  filed  a  petition  in  the  county 
court  for  the  establishment  of  a  road  from 


her  house  across  the  land  of  appellants,  in 
order  to  get  to  another  tract  of  land  owned 
by  her  for  the  purpose  of  cultivating  it.  Ap- 
pellants opposed  the  opening  of  the  road  on 
the  route  in  question  on  the  ground  that  ap- 
pellee could  obtain  another  road,  mostly  on 
her  own  land,  and  alleged  that  the  opening 
of  the  road  on  the  route  in  question  would 
be  a  great  inconvenience  and  loss  to  appel- 
lants. 

The  county  court  granted  the  petition  and 
established  a  road  15  feet  wide  across  the 
lands  of  appellants.  The  case  was  appealed 
to  the  circuit  court,  and  was  tried  there  de 
novo  upon  testimony  substantially  as  fol- 
lows: 

J.  C.  Carter,  one  of  the  appellants,  testi- 
fied that  the  land  over  which  the  road  was 
established  belonged  to  his  sons;  that  the 
proposed  road  as  laid  out  runs  through 
their  field,  which  has  been  tile-drained ;  that 
there  is  100  acres  west  of  the  road  that  is 
tile-drained,  and  120  acres  east  of  the  road 
that  is  tile-drained;  before  the  land  was 
tile-drained,  most  of  It  stood  in  water 
from  over  one  Inch  to  three  or  four  feet 
deep ;  that  ISO  acres  could  not  be  cultivated 
before  it  was  tile-drained;  that  most  of  the 
land  is  in  the  bottom,  is  rich  and  valuable 
for  cultivation;  that  the  road  crosses  part 
of  8  or  9  cross-sections  of  the  tiling  and  is 
parallel  with  two  main  lines  of  it;  that 
driving  across  the  land  in  wet  weather  caus- 
es ruts  to  be  formed,  which  finally  get  down 
to  the  tiling  and  break  it  when  wagons  are 
driven  along  the  road ;  that  the  tiling  in  the 
field  is  so  arranged  that,  when  a  section  of 
it  is  broken,  it  stops  the  drainage  of  the 
field  in  wet  weather,  and  it  becomes  impos- 
sible to  cultivate  it  until  the  tiling  is  re- 
placed; that  appellee  could  construct  a  road 
from  her  house  to  her  field  on  other  ground, 
which  would  be  a  little  longer  route,  and 
which  would  for  the  most  part  be  on  her 
own  land ;  that  a  part  of  it  would  be  across 
the  corner  of  one  40-acre  tract  of  his  land, 
and  that  he  proposed  to  give  appellee  the 
right  of  way  over  it;  that  along  this  route 
a  bayou  would  have  to  be  crossed,  but  that 
it  could  be  bridged  at  an  expense  of  from 
$50  to  975.  Other  witnesses  corroborated  his 
testimony  with  regard  to  the  cost  of  building 
the  bridge. 

J.  D.  Hyden  testified  that  he  had  been  ac- 
customed to  putting  in  tile  drains  on  land 
all  his  life;  that  he  put  In  the  die  drains 
on  the  land  in  question;  that  most  of  the 
land  in  question  was  under  water  before  It 
was  tile-drained;  that  the  road  in  question 
crosses  one  main  line  of  6-lnch  tiling  and 
eight  laterals,  and  approximately  parallels 
two  main  lines  of  tiling;  that  where  the  C- 
inch  tiling  now  is  the  water  was  from  1  foot 
to  12  feet  deep  before  the  tiling  was  put  In. 
The  witness  corroborated  the  testimony  of 
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Carter  that  In  wet  weather  the  passage  of 
wagons  along  the  road  would  cause  rats  to 
be  formed,  and  finally  break  the  tiling  In 
places,  thereby  causing  the  drainage  to  be 
obstructed,  and  the  field  to  overflow  with 
water;  that  the  tiling  was  laid  from  12 
to  18  Inches  below  the  surface. 

According  to  the  testimony  of  the  witness- 
es for  appellee,  to  establish  a  road  over  the 
route  suggested  by  J.  C.  Carter  would  make 
the  distance  from  her  house  to  her  field  in 
question  nearly  twice  as  great  It  would  be 
necessary  to  cross  a  bayou  50  feet  wide  and 
very  deep.  It  would  cost  $400  or  $500  to 
bridge  this  bayou,  and  the  road  over  the 
route  in  question  would  be  principally  used 
by  appellee  and  the  Carters. 

The  circuit  court  found  the  facts  in  favor, 
of  appellee,  and  ordered  the  road  to  be  es- 
tablished on  the  route  laid  out  by  the  coun- 
ty court.    The  case  is  here  on  appeal. 

Reld,  Burrow  &  McDonnell  and  Gus  Otten- 
heimer,  all  of  Little  Rock,  and  Geo.  B.  Floyd, 
of  Plalnview,  for  appellants. 

J.  E.  Chambers,  of  Danville,  J.  H.  Bowen, 
of  Perryville,  and  Sellers,  Gordon  &  Sellers, 
of  Morrilton,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
[1]  Although  the  statute  calls  roads  of  this 
kind  private  roads,  because  the  cost  of  open- 
ing and  keeping  them  in  repair  are  to  be 
borne  by  the  individuals  who  petition  for 
their  establishment,  yet  they  are  in  a  sense 
public  roads;  that  is  to  say,  although  they 
may  be  only  a  branch  to  the  main  public 
road,  yet  any  one  who  has  occasion  to  do  so 
may  travel  them.  Pippin  v.  May,  78  Ark. 
18,  93  S.  W.  64*  In  that  case,  in  discussing 
whether  the  petition  for  the  establishment  of 
such  a  road  should  be  granted,  the  court 
said: 

"In  determining  whether  such  a  road  is  nec- 
essary, the  court  must,  of  course,  take  into 
consideration,  not  only  the  convenience  and 
benefit  it  will  be  to  the  limited  number  of  peo- 
ple it  serves,  but  the  injury  and  inconvenience 
it  will  occasion  the  defendant,  through  whose 
place  it  is  proposed  to  extend  it.  After  consid- 
ering all  these  matters,  it  is  for  the  court  to 
determine  whether  the  road  is,  within  the 
meaning  of  the  law,  necessary  or  not." 

[2]  Tested  by  this  rule,  we  think  the  cir- 
cuit court  erred  in  holding  that  the  road 
should  be  established.  The  undisputed  evi- 
dence shows  that  appellants  have  a  very 
valuable  farm  over  which  it  is  proposed  to 
establish  the  road  and  that  It  Is  tile-drained ; 
that  the  establishment  of  the  road  in  ques- 
tion and  travel  over  it  will  cause  ruts  to  be 
formed,  so  that  wagons  will  break  the  tiling ; 
and  that  the  tiling  is  so  constructed  that, 
when  one  section  is  broken,  this  will  obstruct 
the  drainage,  and  cause  the  whole  field  to 


overflow  with  water.  As  we  have  already 
an,  any  one  who  has  occasion  to  do  so 
may  travel  this  road,  if  established.  The  in- 
jurious consequences  which  will  Inevitably 
result  to  appellants  from  the  establishment  of 
the  road,  in  comparison  to  the  service  it  will 
be  to  appellee  and  others  who  may  have 
occasion  to  travel  It,  are  so  great  that  the 
court  was  not  justified  In  ordering  the  road 
opened.  It  is  true  that  appellee  showed  that 
the  only  otber  route  was  longer  and  more 
expensive  to  her;  but  she  does  not  show 
that  the  cost  of  it  was  prohibitive,  and  the 
court,  under  the  circumstances  as  disclosed 
by  the  uncontradicted  testimony,  was  not 
justified  in  ordering  the  road  opened,  be- 
cause of  the  great  Injury  and  inconvenience 
to  the  appellants,  when  compared  with  the 
benefits  to  appellee. 

It  follows  that  the  judgment  must  be  re- 
versed,  and    the   cause   will    be   remanded ' 
for    further   proceedings    according   to   law 
and  not  inconsistent  with  this  opinion. 


ARKANSAS  ANTHRACITE  COAL  &  LAND 

CO.  et  ah  v.  DUNLAP  et  al. 

(No.  204.) 

(Supreme  Court  of  Arkansas.    March  1,  1920.) 

L  Compromise  and  settlement  <S=6(2)— Dis- 
puted CLAIM  MAT  BE  SETTLED  BT  A  NEW 
AGREEMENT. 

Though  contract  for  payment  of  royalties 
on  coal  mined  provided  for  a  mode  of  arbitra- 
tion of  differences  which  might  arise  with  re- 
spect to  amount  of  coal  mined,  parties  could 
settle  a  disputed  claim  by  a  new  agreement, 
without  regard  to  method  specified  in  original 
contract;  the  settlement  constituting  a  con- 
sideration, and  there  being  mutuality  in  agree- 
ment to  settle  according  to  new  terms. 

2.  Appeal  and  erbob  «j=»1002— Verdict  must 
be  treated  as  settling  issue  on  conflict- 
ing EVIDENCE. 

Where  material  issue  was  submitted  on  in- 
struction requested  by  appellants,  the  verdict 
against  them  must  be  treated  as  settling  the 
issue;    the  testimony  being  conflicting. 

3.  Compromise  and  settlement  «=»5(3)— Or- 
al AGREEMENT  FOR  SETTLEMENT  OF  CLAIM 
ARISING  OUT  OF  WRITTEN  CONTRACT  IS  VALID. 

If  there  was  a  complete  oral  agreement  to 
settle  disputed  claim  arising  under  written  con- 
tract for  payment  of  royalties  on  coal  mined, 
the  parties  were  bound  by  it,  even  though  it 
was  to  be  reduced  to  writing. 

4.  Compromise  and  settlement  <ft=>5(3)  — 
Agreement  to  settle  disputed  claim 
arising  out  of  written  contract  need 
not  be  in  wbiting. 

Even  if  the  original  written  agreement  with 
respect  to  payment  of  royalties  was  a  matter 
within  the  statute  of  frauds,  so  as  to  require 
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evidence  of  the  written  agreement,  the  contract 
for  the  settlement  of  the  disputed  claim  was 
not  one  within  the  statute  of  frauds,  and  it  is 
not  essential  to  its  validity  that  it  should  be  in 
writing. 

8.  Appeal  aitd  erbob  <s=>1001(1)  —  Verdict 

decisive  of  issue  where  testimony  is  le- 
gally sufficient. 
Where  there  was  testimony  legally  sufficient 

to  establish  issue  submitted  to  jury,  verdict  is 

decisive. 

6.  compromise  and  settlement  «=>23(2)— 
Testimony  as  to  making  oeal  agreement 
tob  settlement  of  claim  abisino  out  of 
wbitten  contbact  was  competent. 

In  action  based  on  oral  agreement  for 
settlement  of  disputed  claim  arising  out  of  writ- 
ten contract  for  payment  of  royalties  on  coal 
mined,  testimony  that  oral  agreement  was  made 
with  defendant's  president,  and  that  its  terms 
were  accepted  by  plaintiffs,  was  competent,  since 
it  had  a  bearing  directly  on  the  main  issue  in 
the  case,  which  was  whether  there  had  been 
such  a  contract  entered  into  between  the  par- 
ties. 

7.  Witnesses  «=»388(2)— Testimony  inadmis- 
sible FOB  PUBPOSE  OF  CONTRADICTION, 
WHEBE  NO  PBOPEB  FOUNDATION  LAID. 

Testimony  of  one  of  plaintiffs  that,  after 
agreement  for  settlement  of  disputed  claim  was 
made,  he  went  to  see  about  payment,  but  that 
Q.,  defendant's  president,  with  whom  agree- 
ment was  made,  stated  that  his  successor  re- 
fused to  pay  the  claim,  was  inadmissible  for 
the  purpose  of  contradicting  G.,  without  laying 
the  proper  foundation. 

8.  Evidence  $=>243{7)  —  Pbincipal  not 
bound  by  agent's  admission  made  afteb 
termination  of  agency. 

If  agreement  for  settlement  of  disputed  claim 
was  within  scope,  or  apparent  scope,  of  author- 
ity of  defendants'  agent,  defendants  were  bound 
by  it;  but  they  were  not  bound  by  his  subse- 
quent admissions  concerning  the  transaction, 
which  admissions  were  made  when  he  was  not 
the  active  agent  of  defendants. 

9.  Appeal  and  bbbob  ®=»231  (5)— Objection 
to  evidence  must  be- specific  to  warrant 
review  of  ruling. 

Where  testimony  did  not  constitute  an  ex- 
press admission  on  the  part  of  defendant's  presi- 
dent that  he  had  previously  entered  into  the 
contract  in  question,  defendants'  counsel  should, 
if  he  felt  that  jury  might  interpret  statement 
as  an  implied  admission,  call  the  court's  atten- 
tion thereto  by  specific  objection,  and,  where 
he  did  not  do  so,  it  is  too  late  on  appeal  to 
condemn  ruling  on  ground  that  testimony  con- 
stituted an  admission. 

Appeal  from  Circuit  Court,  Johnson  Coun- 
ty; A.  B.  Priddy,  Judge. 

Action  by  D.  Ward  Dunlap,  administrator, 
and  others,  against  the  Arkansas  Anthracite 
Coal  &  Land  Company  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Af- 
firmed. 


Paul  McKennon,  of  Clarksvflle,  and  Jas. 
B.  McDonough,  of  Ft  Smith,  for  appellants. 

Covington  &  Grant,  of  Ft,  Smith,  for  appel- 
lees. 

McCULLOCH,  G.  J.  Appellants'  assignors 
and  the  predecessors  of  appellees  were  orig- 
inally under  written  contract  with  each  other 
for  the  payment  by  the  former  to  the  latter  of 
certain  sums  as  royalties  on  coal  to  be  mined 
from  lands  owned  by  the  latter.  The  contract 
provided  for  a  mode  of  arbitration  of  differ- 
ences which  might  arise  with  respect  to  the 
amount  of  coal  mined  from  the  land.  A.  con- 
troversy arose  between  appellants  and  ap- 
pellees as  to  the  amount  due  for  royalties, 
and  appellees  Instituted  this  action  on  the  al- 
legations that  an  oral  contract  was  subse- 
quently entered  into  between  the  parties  for 
the  settlement  of  the  dispute  by  the  payment 
of  the  sum  of  $1,000  to  appellees  In  full  settle- 
ment of  the  disputed  claim.  Appellants  de- 
nied that  there  wa/i  any  completed  agree- 
ment for  the  settlement  of  the  claim,  and  the 
case  was  tried  below  upon  that  issue.  The 
trial  resulted  in  a  verdict  and  judgment  for 
appellees. 

[1]  It  is  contended  that  the  case  should 
not  have  been  submitted  to  the  jury,  for  the 
reason  that  no  cause  of  action  was  stated  in 
the  complaint,  and  none  supported  by  the 
evidence  adduced.  The  argument  is  that, 
since  there  was  originally  a  written  contract 
between  the  parties,  or  their  predecessors  in 
title,  which  not  only  fixed  the  rights  of  the 
parties,  but  provided  for  a  method  of  settle- 
ment of  disputes,  no.  cause  of  action  was 
stated  or  proved,  because  it  was  not  alleged 
or  proved  that  the  terms  of  the  written  con- 
tract were  complied  with  by  appellees. 

The  weakness  of  the  argument  lies  in  the 
assumption  that  the  parties  could  not  change 
the  terms  of  the  original  contract  by  a  new 
agreement,  or  settle  a  disputed  claim  by  a 
new  agreement,  without  regard  to  the  method 
of  settlement  specified  in  the  original  con- 
tract The  settlement  of  the  disputed  claim 
constituted  a  consideration  for  the  agree- 
ment, and  there  was  mutuality  in  the  alleged 
agreement  to  settle  according  to  the  new 
terms  stated. 

[2]  Again,  it  is  contended  that  it  is  shown 
by  the  undisputed  evidence  that  the  alleged 
oral  agreement  was  not  consummated,  bat 
that  it  was  merely  a  part  of  negotiations 
between  the  parties  which  were  to  result,  if 
finally  agreed  upon,  in  a  written  contract 
That  was,  indeed,  the  contention  of  the  wit- 
nesses introduced  by  appellants  in  the  trial 
below ;  but  the  testimony  on  that  subject  was 
not  undisputed.  The  testimony  adduced  by 
appellees  tended  to  show  that  the  terms  of 
the  contract  of  settlement  were  fully  and 
definitely  agreed  upon,  notwithstanding  the 
fact  that  the  agreement  was  to  be  reduced  to 
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-writing  and  signed  by  the  parties,  and  tbat 
appellants  In  preparing  the  written  contract 
Introduced  into  It  new  matter  not  1b  accord- 
ance with  the  oral  agreement,  which  frus- 
trated the  effort  to  reduce  the  contract  to 
writing. 

[3]  The  court  submitted  this  issue  to  the 
Jury  upon  an  Instruction  requested  by  ap- 
pellants themselves,  and  the  verdict  must  be 
treated  as  settling  the  Issue  against  the  con- 
tention of  appellants.  If,  as  stated  by  the 
witnesses  Introduced  by  appellees,  there  was 
a  completed  oral  agreement,  the  parties  were 
bound  by  it,  even  though  it  was  to  be  re- 
duced to  writing.  Friedman  v.  Schleuter, 
106  Ark.  680,  161  S.  W.  696. 

[4]  Even  if  the  original  written  agreement 
with  respect  to  payment  of  royalties  was  a 
matter  within  the  statute  of  frauds,  so  as  to 
require  evidence  of  the  writiten  agreement, 
the  .contract  for  the  settlement  of  the  disput- 
ed claim  was  not  within  the  statute  of 
frauds,  and  It  Is  not  essential  to  its  validity 
that  It  should  be  In  writing. 

[S]  The  testimony  adduced  by  appellees 
tended  to  show  that  this  agreement  for  settle- 
ment of  the  disputed  claim  was  made  with 
Mr.  Gearhart,  who  was  at  that  time  the 
president  of  appellant  corporations  and  was 
the  active  agent  of  appellants.  There  was 
testimony  legally  sufficient  to  establish  the 
fact  that  the  contract  was  entered  Into  by 
Gearhart  as  alleged  by  appellees,  that  he  was 
the  president  and  agent  of  appellants,  and 
that  it  was  within  the  apparent  scope  of  his 
authority  to  effect  this  settlement.  That 
issue  was  submitted  to  the  jury,  and  the 
verdict  is  decisive. 

[I]  It  Is  Insisted  that  the  court  erred  in 
permitting  Mr.  Covington,  one  of  the  appel- 
lees, to  testify  In  regard  to  a  conversation 
with  Mr.  Gearhart.  Covington  testified  that 
the  oral  agreement  was  made  with  Gearhart 
and  that  Its  terms  were  accepted  by  appellees. 
This  testimony  was,  of  course,  competent,  as 
it  had  a  bearing  directly  upon  the  main  issue 
In  the  case  whether  or  not  there  had  been  such 
contract  entered  into  between  the  parties.  He 
then  testified  that  subsequently  he  went  to 
Scran  ton,  Pa.,  to  see  about  the  consummation 
of  the  settlement  by  payment  of  the  sum 
agreed  on  and  that  Gearhart  stated  to  him 
tbat  Mr.  Denman,  his  successor,  refused  to 
pay  the  claim  for  the  reason  that  appellants 
were  not  liable.  Objection  was  Interposed 
to  this  testimony. 

[7-1]  It  was  not  proper  to  admit  this  testi- 
mony for  the  purpose  of  contradicting 
Gearhart  without  laying  the  proper  founda- 
tion, mor  was  it  competent  to  prove  the 
statement  of  Gearhart  made  subsequent  to 
the  transactions  in  which  Gearhart  was  the 
active  agent  of  appellants.  If  the  transaction 
was  within  the  scope,  or  apparent  scope,  of 
Gearhart's  authority,  then  appellants  were 
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bound  by  it ;  but  they  were  not  bound  by  his 
subsequent  admissions  concerning  the  trans- 
action. However,  It  does  not  appear  that 
this  testimony  was  Introduced  for  the  pur- 
pose of  proving  an  admission  on  the  part 
of  Gearhart  that  appellants  had  entered  Into 
the  contract  as  claimed  by  appellees.  Mr 
Covington  was  merely  completing  his  narra- 
tive concerning  the  transactions  between  the 
parties,  by  stating  tbat  after  the  contract 
bad  been  entered  into  he  went  to  Scranton 
for  the  purpose  of  securing  payment  of  the 
amount  agreed  on,  but  that  payment  was  re- 
fused on  the  ground  that  Mr.  Denman  had 
denied  liability  on  the  part  of  appellants. 
This  testimony  did  not  constitute  an  express 
admission  on  the  part  of  Gearhart  that  he 
had  previously  entered  into  the  contract, 
and  if  appellants'  counsel  feared  that  the 
jury  might  Interpret  the  statement  as  an  Im- 
plied admission  on  the  part  of  Gearhart,  at- 
tention to  this  should  have  been  called  to 
the  court  by  a  specific  objection.  It  Is  too 
late  now  to  condemn  the  ruling  of  the  court 
on  the  ground  that  the  testimony  of  Cov- 
ington with  respect  to  Gearhart's  statement 
constituted  an  admission  on  Gearhart's  part 
that  the  contract  had  been  previously  en- 
tered into,  and  was  incompetent  on  that  ac- 
count 

We  find  that  there  was  sufficient  evidence 
in  the  record  to  sustain  the  verdict,  and 
that  the  issues  were  properly  submitted  to 
the  jury.  ' 

Judgment  affirmed. 


McILROT  v.  BIVERCOMB.     (No.  203.) 

(Supreme  Court  of  Arkansas.     March  1,  1920.) 

Vendor  and  pubchaseb  <j=»30— Incapacity, 
at  time  of  sale  to  act  intelligently  in 
hattebs  of   that  importance    necessaby 
showing  fob  cancellation  job  mental 
incapacity. 
It  is  not  enough  for  plaintiff,  going  to  can- 
cel her  contract  of  sale  on  the  ground  of  her 
mental  incapacity,   to  show  that  at  times  she 
displayed  childishness  and  lack  of  mental  vigor, 
but  she  must  show  that  at  the  time  of  contract 
she  was  mentally  incapable  of  acting  intelligent- 
ly in  matters  of  that  importance. 

Appeal  from  Washington  Chancery  Court; 
Ben  F.  McMahan,  Chancellor. 

Suit  by  Mary  J.  Blvercomb  against  J.  H. 
Mcllroy.  Decree  for  plaintiff,  and  defend- 
ant appeals.  Reversed  and  remanded,  with 
directions. 

Jno.  W.  Grabiel  and  John  Mayes,  both  of 
Fayetteville,  for  appellant. 

B.  B.  Davidson  and  O.  P.  McDonald,  both 
of  Fayetteville,  for  appellee. 


6=>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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McOULLOOH,  C.  J.  Appellee's  husband 
died  intestate  and  without  issue  many  years 
ago,  owning  a  lot  or  tract  of  real  estate  in 
the  city  of  Fayetteville,  Ark.,  which  he  and 
appellee  occupied  as  their  home,  and  appel- 
lee has  continued  to  occupy  it  as  her  home 
since  the  death  of  her  husband.  She  acquir- 
ed an  undivided  one-half  Interest  In  the  fee 
by  purchase  from  two  of  her  husband's  col- 
lateral heirs.  The  house  which  constituted 
the  dwelling  of  appellee's  husband  is  still 
situated  on  the  tract  in  question,  but  la  to 
a  considerable  degree  dilapidated  and  out  of 
repair.  On  May  7, 1912,  appellee,  for  a  cash 
consideration,  sold  and  conveyed  to  appel- 
lant an  undivided  three-fourths  Interest  in 
a  strip  of  land  off  the  aforesaid  tract  of 
land,  and  on  May  9,  1912,  she  conveyed  to 
appellant  an  undivided  three-fourths  inter- 
est  in  still  another  strip  off  the  tract.  On 
November  7,  1914,  appellee  executed  to  ap- 
pellant a  third  conveyance  for  an  undivided 
three-fourths  interest  in  an  additional  strip 
of  the  land.  On  April  14,  1917,  appellee  en- 
tered into  a  written  contract  with  appellant, 
whereby  she  agreed  to  sell  to  him  an  undi- 
vided three-fourths  in  the  residue  of  said 
tract,  the  part  on  which  the  dwelling  is  sit- 
uated, for  the  sum  of  $500,  of  which  $300 
was  paid  in  cash,  and  the  remainder  was  to 
be  payable  in  installments.  There  was  a 
stipulation  in  the  contract  that  appellee 
should  have  the  use  and  enjoyment  of  the 
premises  for  the  remainder  of  her  life,  but 
should  keep  the  taxes  and  improvement  tax- 
es paid,  and  keep  the  premises  Insured  for 
appellant's  benefit     • 

At  the  time  of  the  execution  of  these  con- 
veyances by  appellee  to  appellant,  and  at  the 
time  of  the  execution  of  the  aforesaid  con- 
tract between  the  parties,  they  were  under 
the  impression  that  appellee  had  an  undi- 
vided three-fourths  interest  in  the  property, 
'but  afterwards  discovered  that  they  were 
mistaken,  and  that  she  was  the  owner  of  on- 
ly an  undivided  one-half  of  the  property  in 
fee,  subject  to  her  own  homestead  and  dow- 
er interest.  After  discovery  of  the  mistake, 
appellee  paid  over  to  appellant  the  sum  of 
$500  by  way  of  reimbursement  for  the  dif- 
ference in  the  purchase  price  between  an  un- 
divided one-half  and  an  undivided  three- 
fourths  interest.  This  nayment  was  made 
by  appellee  to  appellant  in  August,  1917,  in 
the  form  of  a  check  on  a  local  bank,  given 
at  her  own  residence. 

The  present  action  was  instituted  by  ap- 
pellee on  April  16,  1918,  to  cancel  the  con- 
tract of  April  14,  1917,  and  also  to  recover 
the  sum  of  $500,  paid  as  aforesaid  to  appel- 
lant in  August,  1917,  on  the  alleged  ground 
that  at  the  time  of  those  transactions  appellee 
was  mentally  incapable  of  conducting  any 
business  transactions.  Appellant  answered, 
denying  that  appellee  was  lacking  In  mental 
capacity,  or  that  there  was  any  unfairness 


or  advantage  taken  by  him  in  the  transac- 
tions. The  chancellor  made  a  finding  of 
facts  la  favor  of  appellee,  and  decreed  can- 
cellation of  the  contract  of  sale  referred  to 
on  condition  that  appellee  refund  the  con- 
sideration received.  The  court  also  found  in 
favor  of  appellee  for  the  recovery  of  the  sum 
paid  by  appellee  in  reimbursement  of  the 
difference  in  the  purchase  price  of  the  in- 
terests in  the  land. 

A  very  voluminous  record  is  presented  for 
our  consideration,  which  involves  merely  the 
determination  of  the  question  of  fact  con- 
cerning the  mental  capacity  of  appellee  at 
the  time  she  executed  the  contract  with  ap- 
pellant, and  at  the  time  that  she  refunded 
the  money  to  him.  It  would  serve  no  useful 
purpose  to  discuss  the  testimony  in  detail. 

There  are  numerous  witnesses  whose  tes- 
timony tends  in  more  or  less  degree  to  es- 
tablish the  fact  that  appellee  was  lacking  in 
mental  and  physical  vigor  at  the  time  of  the 
transactions  In  controversy,  and  much  of  the 
testimony  tends  to  show  that  she  was  lack- 
ing in  -sufficient  mental  capacity  to  enable 
her  to  conduct  the  transactions  intelligently. 
On  the  other  hand,  there  were  a  large  num- 
ber of  witnesses  Introduced  who  testified 
that  they  were  well  acquainted  with  appel- 
lee, and  that,  while  she  was  far  advanced  in 
years  and  physically  weak,  her  mental  ca- 
pacity was  about  normal,  or  at  least  that 
she  was  possessed  of  sumcient  mental  capac- 
ity to  intelligently  transact  easiness.  Appel- 
lee is  more  than  70  years  of  age,  and  the  tes- 
timony undoubtedly  establishes  the  fact  that 
she  has  for  several  years  been  in  a  poor  state 
of  health  and  is  physically  weak.  Accord- 
ing to  the  testimony  of  a  number  of  witness- 
es, her  mentality  is  below  normal,  but  we 
are  of  the  opinion  that,  according  to  the 
clear  preponderance  of  testimony,  both  in 
weight  and  numerical  strength,  appellee  was 
not  lacking  In  sufficient  mental  capacity  to 
fully  understand  the  transactions  which  she 
conducted  with  appellant. 

She  was  not  a  woman  of  any  business  ex- 
perience, so  far  as  disclosed  by  this  record, 
but  she  was  capable  of  fully  comprehending 
the  extent  and  Importance  of  the  sales  of 
property  to  appellant,  and  she  was  fully  con- 
scious of  what  she  was  doing  when  she  re- 
funded the  sum -of  money  sufficient  to  make 
up  the  difference  between  the  three-fourths 
interest,  which  she  thought  she  owned  and 
conveyed,  and  the  one-half  interest  which 
she  in  fact  owned.  The  burden  was  on  ap- 
pellee to  establish  her  case,  and  it  was  not 
sufficient  merely  to  show  that  from  time  to 
time  she  displayed  childishness  and  lack  of 
mental  vigor,  for  it  devolved  on  her  to  prove 
that  at  the  time  she  conducted  the  transac- 
tions she  was  mentally  incapable  of  acting 
Intelligently  in  matters  of  that  importance. 

Our  conclusion,  therefore,  is  that  the  de- 
cree of  the  chancellor  is  against  the  pre- 
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ponderance  of  the  testimony,  and  It  la  there- 
fore reversed,  and  the  cause  is  remanded, 
with  directions  to  dismiss  the  complaint  for 
want  of  equity. 


ST.  PASTEUB  v.  WILSON.     (No.  218.) 

(Supreme  Court  of  Arkansas.    March  1,  1020.) 

Bizxs  and  botes  4J=»537(6)— Whetheb  plain- 
tiff WAS  PURCHASE*  IN  GOOD  FAITH  FOB 
VALUE  FOB  JTJBY. 

In  an  action  on  a  promissory  note,  whether 
or  not  plaintiff  was  a  purchaser  for  value  in 
good  faith  before  maturity  held  for  the  jury. 

Appeal  from  Circuit  Court,  Little  River 
County ;  James  S.  Steel,  Judge. 

Suit  by  A.  U.  St  Pasteur  against  H.  B. 
Wilson.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

June  R.  Morrell,  of  Ashdown,  for  appellant 
Reynolds  &  Steel,  of  Ashdown,  for  appellee. 

SMITH,  J.  This  is  a  suit  on  a  promissory 
note,  which  was  one  of  three  notes  given  to 
the  Southern  Profit-Sharing  Company,  of  New 
Orleans,  for  coupons.  These  coupons  were 
sold  by  the  company  to  merchants,  who  gave 
them  out  to  customers  buying  goods,  and  en- 
titled the  customer,  when  the  stipulated  num- 
ber had  been  received  from  the  merchant,  to 
obtain  from  the  company  spoons  and  other  ar- 
ticles in  redemption  of  the  coupons.  After 
purchasing  $120  worth  of  these  coupons  from 
the  company,  In  payment  of  which  three  notes, 
each  for  $60,  were  executed,  the  company 
raised  the  price  of  its  merchandise  by  re- 
quiring a  larger  number  of  coupons  to  obtain 
the  articles  purchasable  with  the  coupons. 
Two  of  these  notes  were  paid,  but  payment 
of  the  last  one — the  one  here  sued  on — was 
refused.  The  suit  on  this  note  was  not 
brought  by  the  company,  but  by  one  St.  Pas- 
teur, who  claims  to  have  been  an  innocent 
purchaser  for  value,  before  maturity.  The 
jury  found  against  St  Pasteur,  and  from  the 
Judgment  rendered  thereon  is  this  appeal. 

The  question  In  the  case  Is  whether  St. 
Pasteur  was  a  bona  fide  purchaser,  and  it  is 
insisted  in  his  behalf  that  the  court  should 
have  disposed  of  that  question  as  a  matter 
of  law  by  directing  a  verdict  in  his  favor, 
which  is  another  way  of  saying  that  the  tes- 
timony is  not  legally  sufficient  to  support  the 
verdict 

The  note,  with  the  Indorsements  thereon, 
reads  as  follows: 

"$60.00.  Ashdown,  Ark.,  Nov.  9,  1916. 

"90  days  after  date  I  promise  to  pay  to  the 
order  of  Southern  Profit-Sharing  Company  six- 
ty 00/ioo  dollars.  For  value  received,  negotia- 
ble and  payable  without  defalcation  or  discount, 
and  with  interest  from  at  the  rate  of 


■  per  cent  per  annum,  and  if  interest  be 
not  paid  annually,  to  become  as  principal,  and 
bear  the  same  rate  of  interest. 

"[Signed]    H.  B.  Wilson. 

"No. w    Due  Feb.  9th. 

Indorsements: 

"Southern   Profit-Sharing  Co.,  A.  Blancand. 

"Pay  any  bank  or  banker  or  order.  Feb.  6, 
1917.  Canal  Bank  &  Trust  Co.,  New  Orleans, 
La.  Prior  indorsements  guaranteed.  F.  Dietze,' 
Jr.,  Cashier." 

And  In,  pencil  the  notation:  "No  reason 
given." 

The  deposition  of  St  Pasteur,  which  was 
taken  on  February  24, 1919,  was  read  In  evi- 
dence, and  he  there  stated  that  he  bought  the 
three  notes  mentioned  on  December  1,  1916, 
at  a  discount  of  10  pr  cent,  from  their!  face, 
paying  $162  therefor,  and,  in  answer  to  the 
question,  "Were  you  acquainted  with  any 
defenses,  equities,  or  other  infirmities  in  the 
paper  prior  to  discounting  same,"  said,  "No, 
sir."  He  further  testified  that  he  was  not 
connected  with  the  profit-sharing  company, 
except  that  "I  sold  them  lots  of  the  goods 
that  I  handled,  and  have  discounted  much  of 
their  notes,  which  Is  the  limit  of  my  dealings 
with  them."  In  answer  to  the  question, 
"What  is  your  business?"  he  stated:  "I  am 
the  sole  owner  of  the  Southern  Mercantile 
Company,  dealer  in  furniture,  household 
goods  of  all  descriptions.  I  am  also  a  note 
and  acceptance  broker." 

There  was  no  cross-examination  of  this  wit- 
ness, and  while  he  did  state  that  he  was  not 
acquainted  with  any  defenses,  equities,  or 
Infirmities  In  the  paper,  he  was  not  asked, 
nor  did  he  make  any  statement,  about  his 
knowledge,  or  lack  of  knowledge,  of  the  ad- 
vances in  the  price  of  the  goods,  which  con- 
stituted the  alleged  failure  of  consideration. 
Neither  did  he  state  whether  he  sold  the 
prolit-sharing  company  the  goods  redeemable 
with  the  coupons;  yet  he  must  have  known 
the  purpose  of  taking  his  deposition  was  to 
show  that  he  had  no  knowledge  of  the  al- 
leged failure  of  consideration. 

Wilson  testified  that  the  man  representing 
the  Southern  Profit-Sharing  Company,  who 
sold  him  the  coupons,  was  named  St  Pasteur, 
and  that  when  the  profit-sharing  company 
raised  its  prices  he  refused  to  pay  the  notes, 
but  adjusted  the  matter  with  an  attorney 
representing  that  company,  as  he  supposed, 
by  paying  two  of  the  notes  and  tendering  the 
unissued  coupons,  and  that  he  thought  the 
matter  had  been  settled  until  this  suit  was 
brought. 

It  also  appears  that  the  note  was  deposited 
for  collection  In  a  bank  at  New  Orleans  on 
February  6,  1917,  which  was  only  three  days 
before  its  maturity,  and  at  that  time  bore 
the  indorsements  set  out  above,  and  did  not 
have  the  indorsement  of  St  Pasteur.  No  ex- 
planation is  offered  of  St.  Pasteur's  failure) 
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to  Indorse  the  note  when  he  placed  it  with 
the  bank  for  collection.  Of  course,  he  might 
have  placed  the  note  with  the  bank  without 
Indorsement,  but  he  vouchsafes  no  explana- 
tion on  that  subject 

Under  the  circumstances  stated,  we  think 
a  case  for  the  jury  was  made,  and  that  the 
court  below  could  not  say — nor  can  we  say — 
as  a  matter  of  law,  that  a  showing  was  not 
made  that  St.  Pasteur  was  not  a  purchaser 
for  value  In  good  faith,  before  maturity. 

In  the  case  of  Holland  Banking  Co.  v. 
Booth,  121  Ark.  171,  180  S.  W.  978,  we  quoted 
with  approval  from  3  R.  0.  L.  p.  1075,  J  280, 
the  following  statement  of  the  law: 

"While  the  authorities  uphold  with  much 
unanimity  the  rule  that  neither  negligence,  nor 
knowledge  of  suspicions  circumstances,  nor 
failure  to  make  inquiries,  will  in  or  of  itself 
amount  to  bad  faith  in  a  holder  of  negotiable 
paper  who  purchases  it  for  value  before  maturi- 
ty, yet  they  are  equally  consistent  in  holding 
that  the  existence  of  such  facts  may  be  evi- 
dence of  bad  faith  sufficient  to  take  the  question 
to  the  jury.  *  *  *  Although  suspicious  cir- 
cumstances are  not  notice  as  a  matter  of  law, 
yet  the  jury  may  find  them  to  be  so  as  a  matter 
of  fact,  and  evidence  going  to  show  the  existence 
of  such  grounds  for  suspicion  is  always  admis- 
sible." 

See,  also,  Metropolitan  Discount  Co.  v. 
Fondren,  121  Ark.  260,  180  S.  W.  975;  Iowa 
City  State  Bank  v.  Biggadike,  131  Ark.  614, 
199  S.  W.  539. 

Judgment  affirmed. 


HARDIN  v.  FT.  SMITH  DIST.  OF  SEBAS- 
TIAN COUNTY.    (No.  207.) 

(Supreme  Court  of  Arkansas.    March  1,  1920.)' 

1.  District  and  prosecuting  attorneys  €=» 
6(4)— Not  entitled  to  beoeive  compensa- 
tion OUT  OF  GENERAL  REVENUES  OF  COUN- 
TIES. 

Acts  1919,  p.  248,  fixing  the  amount  of 
compensation  of  the  prosecuting  attorney  of 
the  Twelfth  judicial  district,  composed  of  Scott 
and  Sebastian  counties,  and  apportioning  its 
payment  between  the  state  treasury,  each  of 
the  respective  counties  and  each  of  the  two  dis- 
tricts of  Sebastian  county,  was  not  intended  to 
give  the  prosecuting  attorney  compensation  out 
of  the  general  revenues,  but  the  amount  paid 
out  of  each  treasury  was  limited  to  the  amount 
of  fees  actually  received  and  paid  into  it 

2.  District  and  prosecuting  attorneys  <J=» 
5(4)— Entitled  to  full  compensation 
when  fees  collected  are  sufficient  to 
meet  overdue  monthly  salary  install- 
MENT. 

Under  Acts  1919,  p.  248,  fixing  the  amount 
of  compensation  of  the  prosecuting  attorney 
of  the  Twelfth  judicial  district  composed  of 
Scott  and  Sebastian  counties,  and  apportioning 


its  payment  between  the  state  treasury,  each 
of  the  respective  counties,  and  each  of  the  two 
districts  of  Sebastian  county,  the  prosecuting 
attorney  is  entitled  to  full  salary  if  earned 
fees  paid  into  the  county  treasuries  during  his 
term  amount  to  so  much,  and  the  fact  that  the 
earned  fees  in  a  given  month  are  insufficient  to 
pay  the  installment  of  salary  for  such  month 
does  not  prevent  the  deficiency  being  paid  sub- 
sequently if  fees  are  sufficient. 

Humphreys,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty ;   John  Brlzzolara.  Judge. 

Action  by  Earl  U.  Hardin  against  the  Ft 
Smith  District  of  Sebastian  County.  From 
judgment  refusing  to  order  a  warrant  on  the 
county  treasury  in  favor  of  plaintiff  for  the 
amount  of  his  compensation  as  prosecuting 
attorney  he  appeals.     Affirmed. 

E.  P.  Hardin,  Covington  &  Grant  and  Geo. 
W.  Dodd,  all  of  Ft.  Smith,  for  appellant 

Vincent  M.  Miles,  of  Ft.  Smith,  for  ap- 
pellee. 

McCULLOCH,  C.  J.  Appellant  is  the  pros 
ecutlng  attorney  for  the  Twelfth  judicial  dis- 
trict which  is  composed  of  Scott  and  Se- 
bastian counties,  and  he  has  appealed  from  a 
judgment  of  the  circuit  court,  rendered  on  ap- 
peal from  the  county  court  for  the  Ft.  Smith 
district  of  Sebastian  county,  refusing  to  order 
a  warrant  on  the  treasury  for  the  amount 
of  his  compensation,  as  fixed  bystatute,  for 
the  month  of  November,  1919. 

The  General  Assembly  of  1919  (Acts  1919, 
p.  248)  enacted  a  statute  fixing  the  amount  of 
compensation  of  the  prosecuting  attorney  of 
that  circuit  to  be  paid  by  each  of  the  re- 
spective counties  and  by  each  of  the  two  dis- 
tricts of  Sebastian  county.  The  total  amount 
of  compensation,  In  addition  to  the  salary  of 
$200  to  be  paid  out  of  the  state  treasury, 
was  fixed  at  the  sum  of  $2,700,  of  which  the 
sum  of  $1,800  was  apportioned  to  the  Ft 
Smith  district  of  Sebastian  county. 

The  statute  was  construed  by  this  court  In 
the  recent  case  of  Dobbs  v.  Holland,  215  S. 
W.  709.  The  constitutionality  of  the  statute 
was  attacked  on  the  ground  that  the  office  of 
prosecuting  attorney  is  a  state  office,  and  that 
the  Legislature  cannot  put  the  office  on  a  sal- 
ary basis  to  be  paid  out  of  the  funds  of  the 
respective  counties.  This  court  upheld  the 
validity  of  the  statute,  however,  and  as  a  rea- 
son for  the  decision  it  was  held  that  the  ef- 
fect of  the  statute  was  to  provide  for  com- 
pensation payable  out  of  fees  earned  by  the 
prosecuting  attorney  as  fixed  by  statute  and 
paid  Into  the  eounty  treasury.  In  disposing 
of  the  matter,  the  court  stated  In  the  opinion 
that— 

It  is  "a  fair  construction  of  the  act  to  say 

that  the  Legislature  intended  that  the  compen- 
sation fixed  in  the  act  should  be  paid  out  of 
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the  fees  which  the  act  provided  should  be  col- 
lected and  paid  into  the  county  treasury." 

The  conclusion  of  the  court  was  summed 
up  In  the  last  sentence  of  the  opinion  as  fol- 
lows: 

"We  conclude  therefore  that  the  salary  of  the 
prosecuting  attorney  has  not  been  increased  be- 
yond the  constitutional  limitation,  but  that  a 
compensation  has  been  fixed  payable  out  of  the 
fees  which  he  earns,  and  that  the  act  does  not 
therefore  offend  against  the  Constitution." 

[1]  There  is  no  escape  from  the  effect  of 
the  decision  In  that  case  that  It  was  not  In- 
tended that  the  prosecuting  attorney  should 
receive  compensation  out  of  the  general  reve- 
nues of  the  counties,  but  that  the  amount  of 
compensation  to  be  paid  out  of  the  treasury 
was  to  be  limited  to  the  amount  of  fees  ac- 
tually received  and  paid. 

It  appears  that  the  fund  In  the  treasury  ac- 
cruing from  earned  fees  of  the  prosecuting 
attorney  has  been  exhausted  by  warrants 
drawn  for  the  salary  of  previous  months,  and 
the  Judgment  of  the  circuit  court  In  refusing 
to  order  a  warrant  on  the  treasury  was  there- 
fore correct. 

[2]  We  deem  it  not  Inappropriate  to  say  at 
this  time,  In  order  to  avoid  future  controver- 
sy on  the  subject,  that  the  prosecuting  at- 
torney Is  entitled  to  the  full  amount  of  the 
salary  If  the  earned  fees  during  his  full  terra 
of  office  amount  to  that  much.  The  salary  is 
payable  in  monthly  installments,  but  the  fact 
that  the  earned  fees  In  a  given  month  are  In- 
sufficient to  pay  the  salary  for  that  month  is 
no  reason  why  the  salary  should  not  subse- 
quently be  allowed  and  paid,  If  the  earned 
and  collected  fees  during  the  term  are  suf- 
ficient to  pay  the  whole  salary.  The  case  Is 
In  this  respect  controlled  by  the  decision  of 
this  court  in  the  case  of  Rowden  v.  Fulton 
County,  132  Ark.  245,  200  S.  W.  1010. 

Judgment  affirmed. 

HUMPHREYS,  J.,  dissents. 


STATE  v.  ADAMS.    (No.  213.) 
(Supreme  Court  of  Arkansas.    March  1,  1920.) 
X.  Fish  «}=»8 —  Legislatube  hat  regulate 

BIGHTS  Or  INDIVIDUAL  IN   MANNER  OF  TAK- 
ING AND  USING. 

Since  fish  are  fene  naturae,  the  Legislature 
may  pass  laws  regulating  the  rights  of  each  in- 
dividual in  the  manner  of  taking  and  using  the 
same. 

2.  Fish  <8=»8—  Game  «=>»&  —  Legislature 
mat  regulate  taking  of  fish  in  certain 
localities. 
Where  the  necessity  exists  for  the  preserva- 
tion of  wild  game  and  fish  in  certain  localities 


of  the  state,  the  Legislature  may,  in  the  exercise 
of  the  police  power,  pass  game  and  fish  laws  for 
such  localities. 

3.  CONSTITUTIONAL  LAW  «=»70{3)  —  REGULA- 
TION AS  TO  TAKING  OF  FISH  LEGISLATIVE 
QUESTION  AND  NOT  FOB  COURTS. 

In  the  exercise  of  its  plenary  powers  over 
the  taking  of  fish,  the  state  may  regulate  the 
manner  thereof,  and  the  necessity  of  particular 
regulations  is  a  legislative  question,  and  the 
courts  will  not  set  up  their  judgment  against 
that  of  the  Legislature  and  hold  a  police  law 
to  be  invalid,  unless  it  is  clearly  shown  to  have 
no  reasonable  tendency  to  accomplish  the  de- 
sired end. 

4.  Fish  <8=»9  —  Statute  peoviding  fob  li- 
cense FOB  CATCHING  OF  GAB,  BUFFALO,  AND 
CATFISH  CONSTITUTIONAL. 

Act  09,  Sp.  Acts  1919,  providing  that  the 
county  judge  of  Chicot  county  may  issue  a  li- 
cense for  the  purpose  of  catching  buffalo,  gar, 
and  catfish  in  the  waters  of  Lake  Chicot  with 
a  seine  to  the  highest  bidder,  is  constitutional, 
as  against  the  claim  that  it  is  arbitrary  to 
discrimination. 

5.  Fish  €=>9 — Special  act  as  to  seining?  in 
Chicot  countt  not  repealed  bt  general 
act. 

Act  99,  Sp.  Acts  1919,  regulating  the  tak- 
ing of  buffalo,  gar,  and  catfish  in  Chicot  coun- 
ty, was  not  repealed  by  Act  276,  passed  at 
the  same  session  of  the  Legislature,  an  act 
amending  the  general  laws  of  the  state  creating 
a  state  game  and  fish  commission,  etc.  • 

6.  Statutes  <S=»162—  General  act  does  not 

REPEAL  SPECIAL  ACT  BT  IMPLICATION. 

A  general  act  does  not  repeal  by  implication 
a  prior  special  act  on  the  same  subject,  when 
the  acts  are  not  repugnant  or  inconsistent 

7.  Cbiminal  law  <g=>1024(9)  —  Judgment  of 

ACQUITTAL  IN  PBOSECUTION  FOB  OFFENSE 
PUNISHABLE  BT  FINE  AND  IMPBISONMENT  IN 
COUNTT  JAIL  NOT  REVERSIBLE  ON  APPEAL. 

A  judgment,  acquitting  one  prosecuted  for  a 
violation  of  Act  99,  Sp.  Acts  1919,  regulating 
the  catching  of  fish  in  Chicot  county,  cannot 
be  reversed  on  appeal  by  the  state,  because  the 
offense  is  made  punishable  by  a  fine  and  im- 
prisonment in  the  county  jail. 

Appeal  from  Circuit  Court,  Chicot  County ; 
Turner  Butler,  Judge. 

J.  N.  Adams  was  tried  for  a  violation  of 
No.  99  of  the  Special  Acts  of  1919,  p.  177, 
regulating  the  seining  of  fish  in  Chicot  coun- 
ty, and  was  acquitted,  and  the  State  ap- 
peals.   Affirmed. 

B.  F.  Merritt,  of  Lake  Village,  for  the 
State. 

Streett  &  Burnslde,  of  Lake  Village,  for 
appellee. 

HART,  J.  It  is  conceded  by  counsel  on 
both  sides  that  the  Issues  raised  by  this  ap- 
peal are:  First,  whether  or  not  Act  99  of 
the  Acts  of  1919  regulating  the  seining  of 
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fish  other  than  game  fish  In  certain  lakes 
In  Chicot  county  is  constitutional ;  and  sec- 
ond, whether  this  act  has  been  repealed  by 
the  general  game  and  fish  law  subsequently 
passed  at  the  same  session  of  the  Legisla- 
ture. 

Act  99  was  approved  February  20,  1919. 
See  Special  Acts  of  1919,  p.  177.  Section  1 
of  the  act  provides  that  the  county  judge  of 
Ohlcot  county  may  issue  a  license,  or  li- 
censes, for  the  purpose  of  catching  buffalo, 
gar,  and  catfish  In  the  waters  of  Lake  Chi- 
cot and  other  lakes  In  Chicot  county,  with  a 
seine  not  less  than  300  feet  long,  and  with 
meshes  not  less  than  four  inches  square, 
and  that  said  license,  or  licenses,  shall  be 
awarded  to  the  highest  competent  and  re- 
sponsible bidder,  after  being  duly  advertised 
under  the  terms  of  the  act.  Section  3  makes 
it  unlawful  for  any  person  to  seine  or  catch 
any  fish  in  said  waters  except  as  provided 
by  law,  and  makes  the  violation  of  the  act 
a  misdemeanor.  Section  6  provides  that  the 
provisions  of  the  act  shall  be  cumulative  of 
other  laws  for  the  protection  of  fish,  and 
that  only  such  laws  as  are  in  direct  con- 
flict with  the  act  are  repealed. 

[1,i  J]  This  court  has  said  that  fish  are 
ferae  naturae,  and  as  far  as  any  right  of 
property  in  them  can  exist  it  is  in  the  pub- 
lic or  is  common  to  all.  Hence  the  court 
has  recognized  that  the  Legislature  may 
pass  laws  regulating  and  restricting  the 
common  right  of  individuals  to  catch  fish 
for  the  purpose  of  protecting  the  same  from 
extinction.  To  accomplish  this  purpose  the 
Legislature  may  pass  laws  regulating  the 
rights  of  each  Individual  in  the  manner  of 
taking  and  using  the  common  property. 
Lewis  v.  State,  110  Ark.  204,  161  S.  W.  154. 
So  where  the  necessity  exists  for  the  pres- 
ervation of  wild  game  and  fish  in  certain 
localities  of  the  state,  the  Legislature  may,- 
in  the  exercise  of  the  police  power,  pass 
game  and  fish  laws  for  such  localities. 
Lewis  v.  State,  supra,  and  Sherrill  v.  State, 
84  Ark.  470,  106  S.  W.  967.  This  power  Is 
conceded  by  counsel,  but  it  is  said  that  such 
laws  .must  apply  in  such  localities  to  all 
persons  equally.  Counsel  claims  that  it  is 
a  matter  of  common  knowledge,  of  which 
the  court  will  take  judicial  notice,  that  buf- 
falo and  catfish  are  edible  fish,  and  urge 
that  it  is  contrary  to  the  principles  of  law 
announced  in  the  above  decisions  that  the 
catching  of  these  fish  with  a  seine  in  the 
waters  of  Lake  Chicot  and  the  other  desig- 
nated lakes  in  Chicot  county  should  be  let 
to  the  highest  bidder. 

In  Smith  v.  Maryland,  59  U.  S.  (18  How.) 
71,  15  L  Ed.  269,  the  Supreme  Court  of  the 
United  States  recognized  that  It  has  become 
a  settled  principle  of  public  law  that  the 
power  resides  in  the  several  states  to  regu- 
late and  control  the  right  of  fishing  in  the 
public  waters  within  their  respective  juris- 
dictions. 


[3]  In  State  v.  Lewis,  134  Ind.  250,  33  N. 
E.  1024,  20  L.  R.  A.  52,  the  Supreme  Court 
of  Indiana,  after  recognizing  this  rule,  said: 

"We  think  this  states  the  true  rule,  and  if, 
as  we  have  said,  the  public  has  an  interest  in 
their  protection  and  growth,  and  the  Legisla- 
ture has  the  right  to  prohibit  their  being  taken 
from  the  waters  during  certain  seasons  of  the 
year  and  by  certain  means,  then  the  Legisla- 
ture has  exclusive  control  over  the  matter,  and 
may  prohibit  their  destruction  and  prohibit  their 
being  taken  from  the  waters  in  any  other  man- 
ner than  that  prescribed  by  statute,  for  if  the 
Legislature  has  any  control  over  the  subject, 
it  has  full  control,  and  is  the  exclusive  judge 
as  to  the  extent  and  manner  in  which  they 
shall  be  lawfully  taken  from  the  water." 

See,  also,  Lawton  v.  Steele,  119  N.  T.  226, 
23  N.  E.  878,  7  L.  R.  A.  134, 16  Am.  St  Rep. 
813,  and  People  v.  Colllson  et  aL,  85  Mich. 
105,  48  N.  W.  292.  So  It  may  be  said  in  the 
exercise  of  its  plenary  power  over  the  taking 
of  fish,  the  state  may  regulate  the  muniw 
thereof,  and  the  necessity  of  particular  regu- 
lations Is  a  legislative  question.  The  courts 
will  not  set  up  their  judgment  against  that 
of  the  Legislature,  and  hold  a  police  law  to 
be  invalid,  unless  it  Is  clearly  shown  to  have 
no  reasonable  tendency  to  accomplish  the 
desired  end. 

Section  2  of  the  act  provides  that  any 
species  of  game  fish,  caught  hi  the  meshes 
of  the  seine  which  is  being  used  under  pro- 
visions of  the  acts,  shall  be  restored  unharmed 
to  the  waters  of  the  lake.  It  further 
provides  that  the  seine  shall  not  be  operated 
during  the  spawning  season,  which  is  de- 
fined. 

[4]  Section  5  provides  that  the  purpose  of 
this  act  is  largely  for  the  propogation,  pro- 
tection, and  increasing  of  the  game  fish  in 
the  waters  designated.  Hence,  if  the  Legis- 
lature In  its  discretion  deems  it  expedient 
to  get  rid  of  the  gar,  buffalo,  and  catfish 
in  order  to  propagate  and  preserve  the  game 
fish,  the  court  cannot  say  that  it  did  not 
have  the  power  to  do  so,  and  that  Its  ac- 
tion was  arbitrary  and  unnecessary  to  ac- 
complish the  purpose  Intended. 

It  follows  that  Special  Act  99,  passed  by 
the  Legislature  of  1919  and  approved  Feb- 
ruary 20,  1919,  Is  constitutional. 

[t]  It  is  next  contended  that  this  act  Is 
repealed  by  Act  276,  passed  at  the  same  ses- 
sion of  the  Legislature  and  approved  on  the 
17tb  day  of  March,  1919.  This  was  an  act 
to  amend  the  general  laws  of  the  state  creat- 
ing a  state  game  and  fish  commission,  and 
to  protect  game  and  fish  and  to  regulate  the 
killing  and  taking  of  the  same. 

The  special  act  above  referred  to,  under 
which  this  prosecution  was  instituted,  was 
passed  by  the  Legislature  for  the  conserva- 
tion of  the  game  fish  in  certain  designated 
public  waters  in  Chicot  county,  Ark.  The 
lakes  In  question  abounded  in  game  fish  of 
all  kinds  and  also  in  gar,  buffalo,  and  cat- 
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fish.  It  was  known  that  these  latter  preyed 
upon  the  game  fish  and  destroyed  their 
spawn,  bo  that  It  was  thought  that  the  game 
fish  were  in  danger  of  extermination,  or  at 
least  of  being  greatly  diminished  In  quan- 
tity. Hence  it  was  deemed  expedient  by  the 
Legislature  to  pass  the  special  act  in  ques- 
tion for  their  protection.  So  it  will  be  seen 
that  the  right  to  use  the  seine  to  catch  gar, 
buffalo,  and  catfish  was  let  to  the  highest 
bidder  In  order  to  protect  the  game  fish, 
and  not  for  the  purpose  of  giving  an  ad- 
vantage to  the  user  of  the  privilege  over 
other  individuals.  The  general  act  for  the 
protection  of  game  and  fish  throughout  the 
state  did  not  cover  the  purpose  of  the  spe- 
cial act.  It  operated  in  a  different  field,  and 
the  two  acts,  Instead  of  being  in  conflict, 
supplement  each  other. 

[I]  It  is  well  settled  in  this  state  that  a 
general  act  does  not  repeal  by  implication 
a  prior  special  act  on  the  same  subject  when 
the  acts  are  not  repugnant  nor  Inconsistent. 
Jones  v.  Oldham,  109  Ark.  24,  158  S.  W. 
1076. 

Again,  in  Martels  v.  Wyss,  128  Ark.  184, 
184  S.  W.  846,  the  court  said: 

"Repeals  by  implication  are  not  favored,  and 
when  two  statutes  covering  the  whole  or  any 
part  of  the  same  subject-matter  are  not  abso- 
lutely irreconcilable,  effect  should  be  given,  if 
possible,  to  both.  It  is  only  where  two  statutes 
relating  to  the  same  subject  are  so  repugnant 
to  each  other  that  both  cannot  be  enforced 
that  the  last  one  enacted  will  supersede  the 
former  and  repeal  it  by  implication." 

The  general  act  does  not  in  express  terms 
repeal  the  special  act,  and,  tested  by  the 
rule  of  construction  Just  announced,  we  do 
not  think  there  is  any  real  conflict  between 
the  two  acts,  and  that  the  latter  does  not 
repeal  the  former  by  implication. 

[7]  The  defendant  was  acquitted,  and  the 
appeal  in  this  case  was  taken  by  the  state. 
The  offense  was  made  punishable  by  a  fine 
and  imprisonment  in  the  county  jail.  Hence 
there  can  be  no  reversal  of  the  judgment  in 
this  case.  State  v.  Black,  86  Ark.  567,  111 
S.  W.  993,  and  State  v.  Smith,  94  Ark.  368, 
126  S.  W.  1057. 

It  follows  that  the  judgment  must  be  af- 
firmed. 


FARMERS'  STATE  BANE  v.  FIRST  STATE 
BANE.    (No.  199.) 

(Supreme  Court  of  Arkansas.    Feb.  28,  192a) 

1.  Banks  and  banking  «=»175(2)  —  Com- 
plaint HELD  TO  STATE  CAUSE  OF  ACTION  IN 
FAVOB  OT  BANK  WHICH  ACCEPTED  DRAFT 
AGAINST   COLLECTING   BANK. 

A  complaint  by  a  bank  which  bad  accepted 
for  deposit  a  draft  with  bill  of  lading  attached 


and  given  the  drawer  credit  held  sufficient  to 
state  a  cause  of  action  against  the  defendant 
bank,  which  received  the  draft  for  collection, 
and  in  whose  hands  proceeds  were  attached  as 
property  of  drawer. 

2.  Banks  and   banking   <8=»127— Title  to 
drapt  passed  to  bank  in  which  draft 
was  deposited. 
Where  the  drawer  of  a  draft  which  was 
attached  to  a  bill  of  lading  indorsed  lame  and 
deposited  it  with  a  bank,  which  credited  the 
amount  to  the  drawer's  account,  the  bank  be- 
came the  absolute  owner  of  the  draft  and  was 
entitled  to  the  proceeds. 

8.  Banks  and  banking  <S=>127— Bank  ac- 
quired TITLE  TO  A  DRAFT  DEPOSITED  WITH  IT. 

In  an  action  by  plaintiff  bank,  which  credit- 
ed the  account  of  the  drawer  of  a  draft  which 
was  attached  to  a  bill  of  lading  with  the  amount 
thereof,  when  draft  was  indorsed  and  deposited, 
against  the  bank  which  received  the  draft  for 
collection,  held,  that  the  facts  warranted  a  find- 
ing that  the  plaintiff  bank  acquired  and  retained 
title  to  the  draft,  notwithstanding  the  drawer 
after  controversy  arose  returned  to  the  plain- 
tiff bank  the  amount  of  the  credit. 

4.  Jubtioss  of  the  peace  <s=>86(2)— Justice 
or  peace  has  no  jurisdiction  where 
funds  do  not  belong  to  nonresident  de- 
FENDANT. 

Where  plaintiff  bank  had  acquired  title  to 
a  draft  attached  to  a  bill  of  lading  by  the  draw- 
er, held,  that  the  proceeds  of  the  draft  in  the 
hands  of  the  bank  which  received  the  draft  for 
collection  could  not  be  attached  as  the  property 
of  the  drawer;  hence  issuance  of  attachment 
by  justice  of  the  peace  in  the  county  of  collec- 
tion which  was  one  other  than  the  drawer's 
residence  did  not  give  the  justice  of  the  peace 
any  jurisdiction. 

Appeal  from  Benton  Chancery  Court ;  Ben 
F.  McMahan,  Chancellor. 

Action  by  the  First  State  Bank  against  the 
Fanners'  State  Bank.  From  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

W.  N.  I  vie  and  Duty  &  Duty,  all  of  Rogers, 
for  appellant. 

McOill  &  McGill,  of  BentonviUe,  for  appel- 
lee. 

SMITH,  J.  W.  H.  Septer,  a  dealer  in 
grain,  feed,  and  hay  at  Morris,  Okl.,  sold  and 
shipped  to  W.  E.  Kefauver,  a  merchant  at 
Rogers,  Ark.,  on  September  4th  and  5th  two 
carloads  of  hay  under  a  contract  of  sale  made 
prior  to  said  dates.  The  said  W.  H.  Septer 
shipped  the  first  carload  of  hay  on  September 
4th,  and  rendered  a  bill  or  Invoice  for  same 
to  Kefauver,  and  on  the  same  date  drew  a 
sight  draft  on  Kefauver  for  $115.48  In  favor 
of  the  First  State  Bank,  appellee  herein,  and 
attached  the  bill  of  lading  to  said  draft;  and 
on  September  4th,  in  like  manner,  Septer 
shipped  the  second  car  to  Kefauver  and  sent 
him  invoice  for  same  and  drew  sight  draft 
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against  him  In  favor  of  appellee  In  the  sum 
of  $125.57,  to  which  said  draft  bill  of  lading 
was  attached,  and  these  sigh  drafts  were  de- 
posited by  Septer  to  his  account  with  the 
appellee  bank,  and  on  the  day  they  were 
drawn  Septer  was  given  credit  on  his  pass- 
book for  the  full  amount  of  said  drafts,  and 
these  drafts  were  sent  by  appellee  bank,  with 
the  bills  of  lading  attached,  to  the  appellant. 
Farmers'  State  Bank,  of  Rogers,  Ark.,  for  col- 
lection and  return.  On  September  15,  1917, 
Kefauver  went  to  appellant  bank  and  paid 
the  two  drafts  amounting  to  $241.05,  but  in- 
duced the  appellant  bank  to  withhold  or  de- 
duct $39  from  said  amount  on  account  of  the 
alleged  damaged  condition  of  one  of  said  cars 
of  hay,  and  on  the  same  day  appellant,  by  Its 
draft,  transmitted  to  the  appellee  bank  the 
face  of  the  drafts  less  the  $39  deduction  and 
30-cent  collection  charge,  and  at  the  same 
time  Kefauver  wrote  Septer  that  he  had  de- 
ducted the  $39.  Immediately  after  receiving 
the  draft  from  appellant,  Toomer,  the  cashier 
of  appellee  bank,  asked  Septer  if  he  would 
stand  the  $39  deduction,  and,  being  told  by 
Septer  that  he  would  not,  Toomer  immediate- 
ly returned  the  draft  received  from  appellant 
bank,  refusing  to  accept  the  same,  and  Septer 
answered  the  letter  of  Kefauver,  stating  that 
It  takes  two  to  make  a  contract  of  reduction, 
and  refused  to  allow  said  reduction  of  $39, 
and  thereupon  on  September  20th  Kefauver 
directed  appellant  bank  to  pay  the  said  $39, 
and  immediately,  before  appellant  bank  could 
transmit  the  amount  to  appellee  bank,  Kefau- 
ver swore  out  an  attachment  against  Septer 
before  a  justice  of  the  peace  and  garnished 
the  amount  of  these  drafts  in  the  hands  of 
appellant  bans,  and  made  the  attachment  and 
garnishment  returnable  on  October  25,  1917, 
and  on  the  same  day  the  cashier  of  appellant 
bank  notified  appellee  by  letter  that  the  pro- 
ceeds of  said  collection  had  been  attached  in 
its  hands,  and  this  notice  was  received  by 
appellee  bank  on  or  before  September  22d,  on 
which  date  the  cashier  of  appellee  bank  wrote 
to  appellant  bank  that,  regardless  of  the  at- 
tachment, they  expected  appellant  bank  to  re- 
mit the  full  amount  of  said  drafts.  No  ap- 
pearance or  defense  was  made  by  Septer  to 
the  attachment  suit  of  Kefauver,  and  no  in- 
tervention or  other  claim  was  filed  In  said 
suit  by  appellee  bank,  and  on  October  27th, 
said  attachment  suit  coming  on  for  hearing, 
and  said  appellant  bank  having  answered,  the 
Justice  rendered  judgment  against  Septer  in 
favor  of  Kefauver  for  the  sum  of  $100  and 
costs,  amounting  to  $114.25;  claims  for  ad- 
ditional damage  to  other  shipments  being 
made  in  this  suit  The  justice's  judgment 
ordered  and  adjudged  that  the  garnishee,  ap- 
pellant bank,  pay  said  sum  out  of  the  fund 
garnished  In  its  hands,  and  said  sum  was  paid 
by  appellant  bank  to  the  constable,  and  on 
October  30th  appellant  bank  issued  Its  draft 
for  the  amount  of  said  collection,  less  $114.- 
25,  in  favor  of  the  appellee  bank,  and  sent  the 


same  to  it  by  mail  on  or  about  November  X, 
1917. 

Thereafter,  on  December  20,  1917,  suit  was 
filed  by  appellee  bank  against  the  appellant 
bank,  in  which  It  alleged,  in  substance,  the 
issuing  of  the  drafts  by  Septer  In  its  favor, 
and  that  they  were  sent  to  appellant  bank  for 
collection  and  remittance,  but  that  the  appel- 
lant bank  surrendered  said  drafts  and  the 
bills  of  lading  attached  to  Kefauver,  and 
wrongfully  refused  to  remit  the  full  amount 
thereof,  and  wrongfully  claimed  the  Tight  to 
deduct  the  $39  at  first  and  afterwards  the 
sum  of  $114.25,  and  refused  to  pay  the  face 
of  said  drafts,  and  prayed  Judgment  against 
the  appellant  bank  for  the  amount  of  the  two 
drafts,  less  the  30-cent  collection  charge  made 
by  appellant  bank,  and  returned  to  the  appel- 
lant bank  the  draft  which  it  had  sent  appel- 
lee bank  on  October  30, 1917. 

A  demurrer  to  this  complaint  was  over- 
ruled, whereupon  an  answer  was  filed  pray- 
ing that  Septer  and  Kefauver"  be  made  par- 
ties, and  by  consent  the  cause  was  transfer- 
red to  equity.  The  court  denied  the  prayer 
to  make  Septer  and  Kefauver  parties,  and, 
after  a  hearing  of  the  cause  on  its  merits, 
rendered  judgment  for  appellee  for  the  face 
of  the  two  drafts,  less  the  collection  charges, 
with  the  costs  of  suit,  and  this  appeal  is  from 
that  decree. 

[1-4]  It  is  apparent  that  the  demurrer  to 
the  complaint  was  properly  overruled.  It  Is 
very  earnestly  insisted,  however,  that  a  good 
and  valid  defense  to  the  suit  was  established 
by  the  testimony.  This  defense,  in  effect,  was 
that  appellee  had  the  drafts  for  collection 
only,  and  that  appellant  was  prevented  from 
remitting  the  full  amount  of  the  drafts  by  the 
pendency  of  the  garnishment  proceeding.  It 
is  apparent  that  this  Is  a  question  of  fact, 
and,  had  a  jury  so  found,  we  probably  would 
not  say  that  the  testimony  was  not  legally 
sufficient  to  support  the  verdict.  However, 
we  have  the  finding  of  the  chancellor  against 
the  contention  made,  and  we  cannot  say  this 
finding  is  clearly  against  the  preponderance 
of  the  testimony. 

The  cashiers  of  two  local  banks  testified 
that  it  was  not  customary  for  a  bank  to  re- 
ceive drafts,  with  bills  of  lading  attached, 
except  for  collection;  yet  they  admitted  that 
this  was  sometimes  done. 

It  is  also  Insisted  that  the  right  to  main- 
tain this  action  is  defeated  by  toe  showing 
made  that  before  the  trial  of  this  cause  Sep- 
ter had  repaid  appellee  bank  the  amount  of 
the  drafts  for  which  he  was  given  credit  at 
the  time  the  transaction  occurred. 

It  is  also  insisted  that- the  inquiry  of  Sep- 
ter made  by  the  cashier  of  appellee  bank, 
whether  he  would  stand  for  the  reduction  of 
$39  on  account  of  the  damaged  condition  of 
the  hay,  Indicated  that  the  bank  was  acting 
as  Septer's  agent,  and  not  as  owner  of  the 
drafts  from  which  it  was  proposed  to  make 
the  deduction. 
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These  are  the  principal  circumstances  re- 
lied upon  to  overturn  the  finding  of  the  chan- 
cellor. 

On  the  other  hand,  it  Is  shown  that  Septer 
carried  a  large  and  active  account  with  ap- 
pellee bank,  and  Toomer,  its  cashier,  testified 
Stmt  the  bank  received  the  drafts,  not  for  col- 
lection, but  for  deposit,  and  that  the  amount 
thereof  became  immediately  subject  to  Sep- 
tet's check.  All  the  entries  on  the  books  of 
the  bank  made  contemporaneously  with  the 
transaction,  Including  Septer*s  passbook,  and 
also  the  deposit  slips,  all  of  which  were  made 
at  a  time  when  no  litigation  was  contemplat- 
ed, corroborate  the  testimony  of  Toomer. 

In  regard  to  the  $89  reduction  Toomer  tes- 
tified that  when  he  was  advised  by  appellant 
bank  that  the  deduction  had  been  made  he 
knew  nothing  of  the  merit  of  the  claim  on 
•which  It  was  based,  but  he  asked  Septer  about 
It  and  asked  him  If  he  wished  to  allow  It,  in- 
tending, if  the  allowance  was  made,  to 
charge  it  to  Septer's  account,  but,  when  Sep- 
ter declined  to  consent,  Toomer  wrote  appel- 
lant bank  that  appellee  bank  was  the  owner 
of  the  drafts  and  to  remit  their  face  less  the 
usual  exchange. 

It  does  appear  that  after  this  controversy 
had  arisen,  but  before  the  trial  of  the  cause 
in  the  court  below,  Septer  repaid  appellee  the 
amount  of  the  drafts.  This  apparently  was 
upon  the  theory  that  Septer  was.  contingently 
liable  for  these  drafts,  and  that  it  was  his 
duty  to  wait  for  the  money  and  to  take  the 
chance  on  its  recovery ;  but,  conceding  that 
such  was  not  the  law,  there  is  nothing  to  in- 
dicate an  intention  to  release  appellant  from 
a  liability  then  being  insisted  upon ;  and  that 
circumstance  does  not  overcome  the  positive 
testimony  of  Septer  and  Toomer  that  the 
drafts  were  deposited  and  received  in  the 
usual  course  of  business,  and  that  the  bank 
became  the  owner  thereof  by  becoming  debtor 
to  Septer  for  their  face  value. 

We  have  several  times  considered  this  ques- 
tion, a  late  case  being  that  of  Brown  &  Ogles- 
by  v.  Yukon  National  Bank,  209  S.  W.  734,  a 
case  not  unlike  the  Instant  case  on  the  facts, 
and  we  there  held  that,  where  a  draft  is  In- 
dorsed to  and  deposited  with  a  bank,  which 
credits  the  amount  to  the  holder's  account, 
the  bank  becomes  the  absolute  owner  of  the 
draft,  and  is  entitled  to  the  proceeds  of  the 
draft  in  the  hands  of  a  garnishee  bank.  See, 
also,  other  cases  there  cited. 

Counsel  for  appellant  cite  and  rely  upon 
the  case  of  Collin  County  National  Bank  v. 
Laser  Grain  Co.,  130  Ark.  386, 197  S.  W.  707, 
as  sustaining  their  contention  that  appellee 
was  not  the  owner  of  the  drafts  in  question. 
In  that  case,  however,  a  Jury  had  found,  un- 
der testimony  which  we  said  made  a  case  for 
the  Jury,  that  the  draft  to  which  the  bill  of 
lading  had  been  attached  had  been  received 
for  collection;  but  here  a  contrary  finding 
on  the  facts  has  been  made. 


It  follows,  therefore,  if  appellee  became  the 
owner  of  the  drafts  when  they  were  received 
as  deposits,  the  Judgment  of  the  Justice  of  the 
peace  in  the  garnishment  case  was  void.  Sep- 
ter did  not  Intervene  in  that  suit,  and  was 
made  a  party  by  the  publication  of  a  warning 
order.  The  basis  of  the  Jurisdiction  which 
the  Justice  of  the  peace  assumed  depended 
upon  the  fact  that  property  belonging  to  Sep- 
ter had  been  seized  within  the  Jurisdiction 
of  the  court,  and,  as  It  now  appears  that  this 
judgment  was  rendered  upon  a  false  assump- 
tion, it  is  void. 

The  decree  of  the  court  below  is  therefore 
affirmed. 


WATSON  v.  ARTHUR. 
(Supreme  Court  of  Arkansas. 


(No.  217.) 
March  1,  1920.) 


1.  Pleading  «=>34(3)— On  demurrer  evert 
inference  seasonably  deducible  from 
complaint  mttst  be  considered. 

On  demurrer  to  a  complaint,  every  inference 
reasonably  deducible  therefrom  must  be  con- 
sidered to  determine  its  sufficiency. 

2.  Use  and  occupation  «=>8  —  Complaint 
sufficiently  alleged  plaintiff's  owner- 
SHIP. 

In  an  action  to  recover  rental  value  of  land, 
complaint  alleging  that  plaintiff  had  foreclosed 
a  deed  of  trust  to  the  land,  and  that  a  commis- 
sioner's deed  had  been  delivered  to  plaintiff, 
held  to  sufficiently  allege,  as  against  a  demurrer, 
that  plaintiff  was  the  present  owner  of  the  land. 

3.  Use  and  occupation  <s=»8  —  Complaint 
sufficiently  alleged  that  land  had  ren- 
tal value. 

In  action  to  recover  rental  value  of  land 
occupied  by  defendant,  allegations  in  complaint 
to  the  effect  that  defendant  collected  $150  from 
one  to  whom  he  had  rented  the  land  sufficiently 
showed  that  the  land  had  a  rental  value,  al- 
though the  sum  collected  by  the  defendant  was 
not  conclusive  of  the  amount  of  such  value. 

4.  Use  and  occupation  <5=»1— Owner  enti- 
tled TO  RENTAL  VALUE  FHOM  PERSON  OC- 
CUPYING PREMISES. 

An  owner  of  land  need  not  distinctly  make 
out  the  relation  of  landlord  and  tenant  in  an 
action  to  recover  the  rental  value  from  an  oc- 
cupant thereof;  ownership  on  one  hand  and 
occupation  on  the  other  being  sufficient. 

6.  Use  and  occupation  «=>5  —  Owner  op 
land  may  hold  person  renting  to  an- 
other liable  for  rental  value. 
An  owner  of  land  may  treat  the  possession 
of  such  land  by  the  tenant  of  another  as  the 
possession  of  the  one  who  rents  the  land  to  the 
actual  occupant,  and  may  recover  the  rental 
value  of  the  land  from  him;  one  being  in  pos- 
session of  land  whose  tenant  occupies  it  for  him. 

Appeal  from  Circuit  Court,  White  County ; 
J.  M.  Jackson,  Judge. 


4t=>7or  other  eases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Index** 
218S.W.-64 


Digitized  by 


Google 


850 


218  SOUTHWESTERN  BEPOHTER 


(Ark. 


Suit  by  Mrs.  Laura  Watson  against  F.  M. 
Arthur.  Decree  for  defendant,  and  plaintiff 
appeals.    Reversed. 

Avery  M.  Blount,  of  Searcy,  and  Saye  & 
Saye,  of  Little  Rock,  for  appellant. 
J.  N.  Rachels,  of  Searcy,  for  appellee. 

SMITH,  J.  In  the  complaint  filed  in  this 
cause  It  was  alleged:  That  on  March  4, 
1914,  appellant  was  the  owner  of  certain 
lands,  which  she  then  conveyed  to  J.  S.  Mat- 
thews for  the  sum  of  $850,  which  said  sum 
was  secured  by  a  deed  of  trust  on  said  lands. 
That  on  January  6,  1916,  Matthews,  by  quit- 
claim deed,  conveyed  the  land  to  appellee,  F. 

M.  Arthur,  who,  on  the day  of  March, 

1916,  conveyed  the  same,  by  quitclaim  deed, 
to  one  Andrews.  That,  default  having  been 
made  by  Matthews  in  the  payment  of  the 
purchase  money,  a  suit  was  brought  to  fore- 
close the  deed  of  trust  securing  It,  and  a  de- 
cree to  that  effect  was  obtained.  The  com- 
plaint proceeds  to  recite  that  the  commis- 
sioner named  In  the  decree  sold  the  land, 
filed  a  report  of  sale,  which  was  duly  ap- 
proved and  confirmed,  and  that  the  commis- 
sioner had  executed  and  delivered  his  deed, 
which  had  been  duly  approved  by  the  court, 
to  appellant,  who  was  the  purchaser  at  said 
foreclosure  sale;  a  copy  of  the  deed  being 
attached  as  an  exhibit  to  the  complaint. 
The  complaint  further  alleged  that — 

"Plaintiff  farther  states:  That  defendant,  F. 
M.  Arthur,  failed  to  deliver  up  possession  of  said 
lands  until  January,  1918.  That  during  the 
year  1917  defendant,  without  plaintiff's  knowl- 
edge and  against  her  will  and  consent,  retained 
possession  of  said  above-described  lands  and 
rented  or  leased  a  part  of  same  to  one  F.  H. 
Barrett,  and  collected  the  rent  for  same  to  the 
amount  of  $150  and  has  converted  same  to  his 
own  use  and  benefit." 

There  was  a  prayer  for  judgment  for  $150. 
A  demurrer  to  this  complaint  was  sustained, 
and  the  cause  dismissed,  and  this  appeal  is 
from  that  order. 

Appellee  defends  the  action  of  the  court 
upon  several  grounds.  It  is  first  Insisted 
that  the  complaint  shows  Barrett,  and  not 
appellee,  Arthur,  to  be  the  occupant  In  pos- 
session of  the  land,  and  counsel  therefore 
says: 

"Certainly  Barrett  might  by  some  way  be 
sued  for  use  and  occupation  of  the  farm,  but  by 
no  law  could  Arthur  be  sued." 

It  Is  also  asserted  that  the  complaint  does 
not  allege  appellant  to  be  the  owner  of  the 
lands,  or  that,  If  she  ever  had  the  title,  she 
has  not  since  conveyed  It  away;  that  the 
complaint  does  not  allege  that  the  lands  had 
any  rental  value,  or  that  appellant  bad  been 
deprived  of  their  use,  or,  if  so,  that  she  bad 
been  damaged  thereby. 


[1-8]  It  must  be  confessed  that  the  com- 
plaint leaves  something  to  be  supplied  by  in- 
t.ndment;  but  it  must  also  be  remembered 
that  its  sufficiency  is  being  tested  on  demur- 
rer, and  that  when  so  tested  every  inference 
reasonably  deducible  therefrom  must  be  con- 
sidered. Sallee  v.  Bank  of  Corning,  122  Ark. 
502,  181  S.  W.  44.  When  so  tested,  we  think 
it  fairly  appears  that  the  complaint  has  al- 
leged that  appellant  is  the  present  owner  of 
the  land  by  virtue  'of  the  commissioner's 
deed,  and  was  such  owner  during  the  occu- 
pancy for  which  she  sues.  The  complaint 
does  not  specifically  allege  that  the  lands  had 
a  rental  value;  but  It  does  allege  that  ap- 
pellee collected  $150  on  that  account,  and  we 
think  this  Is  sufficient  to  allege  that  the 
lands  did  have  a  rental  value.  Of  course, 
the  sum  collected  by  appellee  is  not  conclu- 
sive of  the  amount  of  such  value. 

[4]  We  conclude,  therefore,  that  appellant 
has  alleged  facts  entitling  her  to  recover 
against  the  occupant,  for  in  the  case  of  Dell 
v.  Gardner,  25  Ark.  134,  the  court,  In  con- 
struing the  statute  which  has  since  become 
section  4700  of  Kirby*s  Digest,  said: 

"It  is  not  necessary,  says  the  court  in  Hull 
v.  Vaughan  [6  Price,  157],  that  the  relation  of 
landlord  and  tenant  should  distinctly  be  made 
out  between  the  parties;  if  there  is,  in  point 
of  fact,  an  ownership  on  the  one  hand  and  an 
occupation  on  the  other,  that  will  suffice;  and 
this  rule,  so  conducive  to  the  ends  of  justice, 
we  will  adopt  in  this  case,  in  which  the  entry 
appears  to  have  been  peaceable,  and  the  occu- 
pation acquiesced  in  by  the  owners." 

This  doctrine  has  since  been  repeatedly  re- 
affirmed. Bright  v.  Bostick,  27  Ark.  55; 
Beardsley  v.  Nashville,  64  Ark.  240,  41  S.  W. 
853;  Cooley  v.  Eslr,  105  Ark.  307,  151  S.  W. 
254,  43  L.  R.  A.  (N.  S.)  527. 

[5]  Upon  the  proposition  that  the  com- 
plaint shows  Barrett,  and  not  Arthur,  to  be 
the  occupant,  it  suffices  to  say  that  appellant 
may  elect,  as  she  has  done,  to  treat  Barrett's 
possession  as  that  of  Arthur,  and  may  hold 
Arthur  as  the  occupant,  although  his  posses- 
sion was  by  tenant.  One  is  in  possession  of 
land  whose  tenant  occupies  It  for  him. 

It  appears  that  our  use  and  occupation 
statute  was  modeled  after  the  English  statute 
on  that  subject,  although,  as  was  said  in  the 
case  of  Dell  v.  Gardner,  supra,  our  statute  is 
more  comprehensive  than  the  English  statute. 
Yet,  in  the  case  of  Bull  v.  Slbbs,  decided  in 
the  Court  of  King's  Bench  in  1799,  8  Dunford 
&  East,  327,  where  a  suit  was,  brought  under 
the  use  and  occupation  statute — when  com- 
mon-law pleading  in  all  its  inflexibility  was 
in  force — the  court  said,  of  the  defense  that 
the  defendant  was  not  himself  in  possession: 

"That  if  Ditchell  occupied  the  land  under  the 
defendant,  the  latter  was  answerable  to  the 
plaintiff  in  this  form  of  action ;  that  the  occu- 
pation by  the  tenant  of  the  defendant  was,  as 
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far  as  it  respected  the  plaintiff,  an  occupation  by 
the  defendant  himself." 

See,  also,  1  Underbill  on  Landlord  ft  Ten- 
ant, I  364. 
The  decree  is  therefore  reversed. 


HINES,  Director  General,  v.  RICE.    (No.  169.) 

(Supreme  Court  of  Arkansas.     Feb.  9,  1920. 
Rehearing  Denied  March  19,  1920.) 

1.  CARRIERS  0$=»234  — LAWS  OF  STATE  IN 
WHICH  ASSAULT  ON  P  ABSENCES  OCCURRED 
GOVERN    IN    DETERMINING  LIABILITY. 

Where  the  acts  of  a  drunken  passenger  in 
assaulting  plaintiff  passenger  occurred  in  Mis- 
souri, the  lavs  of  that  state  must  govern  in 
determining  whether  there  is  liability  on  the 
part  of  the  railroad. 

2.  Appeal  and  error  «=>9S0(1)  —  Supreme 
Court  must  give  testimony  strongest 
force  in  favor  of  parte  who  secured  ver- 
DICT. 

The  Supreme  Court  must  give  the  testimony 
its  strongest  probative  force  in  favor  of  plain- 
tiff who  secured  verdict. 

3.  Carriers  «=>320(6)— Negligence  in  rela- 
tion TO  ASSAULT  ON  PASSENGER  BT  DRUNK- 
EN FELLOW  PASSENGER  A  JURY  QUESTION. 

In  an  action  against  the  federal  Director 
General  of  Railroads  for  injuries  to  a  female 
passenger  assaulted  by  a  drunken  fellow  pas- 
senger, issue  of  the  conductor's  negligence  held 
for  tite  jury  under  the  evidence. 

4.  Appeal  and  error  «=>1001(1)  —  Verdict 
supported  bt  substantial  evidence  will 
not  be  set  aside 

Verdict  in  favor  of  plaintiff  -on  the  issue  of 
defendant's  negligence,  supported  by  substantial 
evidence,  will  not  be  set  aside  by  the  Supreme 
Court 

6.  Carriers    <g=>330  —  Female    passenger, 

TAKING    ONLY    BEAT    BESIDE    DRUNKEN    MAN, 

NOT   NEGLIGENT. 

A  woman  passenger,  who,  on  entering  a 
chair  car,  found  all  seats  taken  except  one  be- 
side a  drunken  man,  asleep,  which  she  took,  was 
not  guilty  of  negligence  contributing  to  her  in- 
juries and  shock  when  insulted  and  touched  by 
such  drunken  man;  the  conductor  not  having 
endeavored  to  secure  her  another  seat 

6.  Trial  <8=»256(13)  —  Instruction,  though 
too  general,  not  fatally  defective,  in 
ABSENCE  of  request  FOR  SPECIFIC  instruc- 
tion. 
In  an  action  against  the  Director  General  of 
Railroads  for  injuries  to  a  passenger  assaulted 
by  a  drunken  fellow  passenger,  instruction  on 
the  measure  of  damages  that,  if  the  jury  found 
for   plaintiff,   they   should    assess  damages   at 
such  sum  as  would  fairly  and  reasonably  com- 
pensate her  for  any  injuries  sustained  by  rea- 
son of  the  other  passenger's  insults  and  assaults, 
though  too  general,  was  not  fatally  defective,  in 


the  absence  of  a  prayer  for  more  specific  instruc- 
tion. 

7.  Appeal  and  error  «=>216(2)— Omission 
in  instructions  on  damages  cannot  be 
complained  of  in  absence  of  bequest. 

In  an  action  against  the  Director  General 
of  Railroads  for  assault  on  a  female  passenger 
by  her  drunken  fellow  passenger,  where  the  trial 
court  instructed  on  the  measure  of  damages  in 
too  general  terms,  defendant  must  have  request- 
ed a  charge,  explaining  any  specific  elements 
of  damage  which  he  conceived  had  been  over- 
looked, before  he  can  complain  on  appeal. 

8.  Carriers  <g=»319(3)— One  thousand  dol- 
lars verdict  for  passenger  insulted  and 
assaulted  by  drunken  fellow  passenger 
not  excessive. 

One  thousand  dollar  verdict  against  the 
federal  Director  General  of  Railroads  in  favor 
of  a  female  passenger,  insulted  and  assaulted 
by-a  drunken  fellow  passenger,  who  alleged  she 
had  his  ticket,  and  who  laid  hands  on  her, 
held  not  excessive,  in  view  of  the  fright  she 
suffered,  the  nervous  shock,  and  her  resulting 
physical  condition. 

Appeal  from  Circuit  Court,  Benton  Coun- 
ty;   W.  A.  Dickson,  Judge. 

Action  by  Ethel  Anderson  Rice  against 
Walker  D.  Hines,  Director  General  of  nail- 
roads.  From  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  War- 
ner, Hardin  ft  Warner,  of  Ft  Smith,  for  ap- 
pellant. 

Duty  &  Duty,  of  Rogers,  for  appellee. 

WOOD,  J.  Appellee,  Ethel  Anderson  Rice, 
lived  at  Bentonvllle,  Ark.  She  was  teaching 
school  at  Anadarko,  Okl.  She  purchased  her 
ticket  from  the  St  Louis  &  San  Francisco 
Railway  Company,  hereafter  for  convenience 
called  appellant  to  Oklahoma  City,  and  left 
her  home  about  4  p.  m.,  October  29,  1918,  go- 
ing via  Rogers  to  Monette,  Mo.,  where  she 
arrived  about  8  p.  m.  At  Monett  she  board- 
ed appellant's  Oklahoma  City  train  about 
11:30  p.  m.  She  went  Into  the  chair  car  and 
through  the  car,  looking  for  a  seat.  The 
seats  were  all  taken  except  one  at  the  front 
end  of  the  car.  She  returned  and  occupied 
it  because  there  were  no  other  vacant  seats. 
In  the  chair  beside  her  was  a  large  fat  man, 
who  had  his  sleeves  rolled  up  and  vest  on 
and  was  in  a  very  unkept  condition.  His 
face  was  turned  toward  the  window,  and  he 
was  sprawled  out  over  his  seat  and  appeared 
to  be  asleep.  As  she  entered  the  chair  car 
she  asked  the  man  standing  at  the  end  of 
the  car  for  a  seat  in  the  Pullman.  He  stated 
they  could  not  get  one  for  her,  and  no  one 
attempted  to  find  her  a  seat  in  the  chair  car. 
A  few  minutes  after  taking  the  seat,  the  por- 
ter came  through  the  car  and  made  an  an- 
nouncement that  on  account  of  .a  wreck  pas- 
sengers for  Neosho  should  get  off  the  train, 
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as  they  had  to  detour  by  way  of  Joplin.  He 
asked  the  passengers  to  show  their  tickets, 
and  he  asked  the  man  sitting  beside  her  for 
his  ticket  several  times,  then  reached  over 
and  shook  him,  tried  to  rouse  him  up,  but  got 
no  reply  from  him.  The  porter  then  asked 
her  if  she  had  that  man's  ticket. 

About  20  minutes  after  the  porter  went 
through  the  train  and  the  train  had  started, 
the  conductor  came  in  the- front  end  of  the 
car  and  began  taking  up  tickets.  He  took 
appellee's  ticket,  and  asked  the  man  beside 
her  for  his  ticket.  He  muttered  and  mum- 
bled, but  did  not  answer  the  conductor.  The 
conductor  then  shook  him  repeatedly,  and 
asked  him  for  the  ticket.  The  man  answered 
that  he  had  no  ticket.  The  conductor 
stood  there  and  quarreled  with  him  about 
the  ticket.  He  repeatedly  asked  him  for  his 
ticket  Finally,  the  man  said,  "That  young 
lady  has  my  ticket,"  referring  to  the  appel- 
lee. The  conductor  said,  "No;  she  has  not 
your  ticket;  hunt  the  ticket  up."  At  that 
time  the  appellee  was  scared,  and  was  lean- 
ing out  toward  tbe  aisle  trying  to  get  out 
The  baggage  had  been  piled  up  at  the  front 
end  of  the  car,  and  the  conductor  was  stand- 
ing In  the  narrow  place,  so  appellee  could  not 
get  out  He  stood  there  and  wrangled  a  long 
time  before  the  man  grabbed  appellee.  Wliile 
they  were  quarreling  he  reached  out  and 
took  hold  of  appellee.  When  he  grabbed  ap- 
pellee he  was  standing  up  as  much  as  he 
could  get  from  the  chair  he  was  in,  but  was 
not  entirely  out  of  his  seat  He  was  up 
somewhat  and  over  toward  appellee.  His 
hand  came  over  the  back  of  the  seat  above 
appellee's  waist  She  thought  possibly  from 
his  talk  that  the  man  thought  appellee  had 
taken  his  ticket  The  conductor  then  pushed 
him  over  Into  the  window,  back  In  the  seat 
and  let  appellee  out 

Appellee  was  badly  frightened,  came  near 
fainting.  Some  one  opened  the  door  and  she 
went  out  into  the  vestibule  and  sat  on  the 
porter's  step,  where  she  stayed  five  or  ten 
minutes,  when  some  man  back  in  the  car 
came  and  offered  her  his  seat  and  took  her 
inside.  The  conductor  did  not  then  or  at  any 
time  offer  to  procure  her  a  seat.  She  took 
the  seat  offered  her  by  the  gentleman  about 
halfway  back  on  the  opposite  side.  She  saw 
the  drunk  man  take  a  bottle  out  of  his  pock- 
et and  drink  out  of  it  Finally  he  dropped 
the  bottle  on  the  floor  of  the  car  and  broke 
It.  He  had  another  bottle  that  he  went  and 
got  and  drank  out  of  that  bottle.  No  one 
made  any  effort  to  put  him  off  or  take  him 
Into  another  car.  The  man  stayed  In  the  car 
several  hours,  until  he  reached  the  place 
where  he  got  off. 

The  appellee  Instituted  this  action  against 
the  appellant  for  damages  for  personal  in- 
juries. The  above  are  substantially  the  facts 
upon  which  she  predicated  her  cause  of  ac- 
tion. 


The  appellant  denied  all  the  material  al- 
legations, and  set  up  the  affirmative  defense 
of  contributory  negligence  on  the  part  of  the 
appellee. 

The  court  over  the  objections  of  the  ap- 
pellant granted  certain  prayers  of  the  ap- 
pellee for  Instructions,  and  refused  certain 
prayers  of  appellant 

The  jury  returned  a  verdict  In  favor  of 
the  appellee  for  the  sum  of  $1,000.  From 
a  judgment  in  appellee's  favor  Is  this  appeal. 

later  we  will  set  out  and  comment  upon 
such  other  facts  as  may  be  necessary. 

The  appellant  first  contends  that  the  evi- 
dence is  not  sufficient  to  sustain  the  verdict. 

The  appellee,  among  other  allegations  of 
negligence,  alleged  in  her  complaint  that — 

"The  trainmen  in  charge  of  said  train  had 
carelessly,  negligently,  wantonly,  and  willfully 
permitted  an  insanely  drunken  man  to  enter  said 
train  and  to  remain  therein  and  occupy  the 
opposite  seat  from  the  plaintiff  and  among  tbe 
other  passengers." 

She  further  alleged  that-— 

"The  said  conductor  and  parties  as  afore- 
said, carelessly,  and  negligently  let  the  drunken 
man  remain  in  or  near  the  seat  occupied  by  the 
plaintiff,  and  permitted  him  to  harass,  annoy, 
and  frighten  the  plaintiff." 

The  complaint  alleged  that— 

"The  drunken  man  proceeded  to  arise  from 
his  seat  and  take  hold  of  the  plaintiff,  and  pro- 
ceeded to  and  did  shake  and  crush  her  arm, 
which  greatly  pained  the  plaintiff  and  terrified 
her,  all  of  which  was  well  known  and  observed 
by  said  conductor  and  porter  in  charge  of  said 
train,  but  that  they  wantonly,  cruelly,  and 
negligently  permitted- said  drunken  man  to  as- 
sault the  plaintiff  when  by  ordinary  care  and 
diligence  the  same  could  have  been  prevented." 

The  appellee  further  alleged  that — 

"Said  trainmen  were  guilty  of  negligence  in 
permitting  a  man  whose  conduct  was  so  mani- 
fest to  enter  and  remain  in  said  train  or  pas- 
senger car,  and  when  his  condition  and  con- 
duct were  well  known  to  the  conductor  and  oth- 
er employes  of  the  defendant  in  charge  of  said 
train." 

[1]  The  acts  of  which  appellee  complains 
occurred  In  Missouri;  therefore  the  laws  of 
that  state  applicable  in  such  cases  must 
govern  In  determining  whether  or  not  there 
is  any  liability  against  appellant.  St.  L. 
ft  S.  F.  Ry.  Co.  v.  Coyi  113  Ark.  2<K,  168  S. 
W.  1106,  and  cases  there  cited. 

In  I»lge  v.  Chicago,  B.  ft  Q.  R.  R.  Co.,  27E 
Mo.  249,  204  S.  W.  608,  h.  R.  A.  1918F,  548, 
the  facts  were  substantially  as  follows:  A 
passenger  who  was  In  an  intoxicated  con- 
dition when  he  boarded  the  train,  and  who 
was  observed  by  the  conductor  to  be  in  such 
condition  after  he  entered  the  train  on  ac- 
count of  his  manner  of  acting  and  talking, 
suddenly  and  without  cause  picked  up  an 
iron  wrench  near  a  stove  In  the  smoking  car 
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and  struck  a  fellow  passenger  on  the  head. 
The  assault  was  committed  without  any 
warning  whatever,  or  without  any  previous 
verbal  altercation.  The  man  who  committed 
the  assault  was  "Joshing  and  talking,"  but, 
aside  from  this,  he  was  guilty  of  no  improper 
conduct  whatever,  while  in  the  train,  until  he 
committed  the  assault  The  Supreme  Court 
held  that  the  Injured  party  had  no  cause  of 
action  against  the  Railway  Company.  In  the 
course  of  the  opinion,  the  court  announced 
that— 

"The  carrier  is  liable  to  a  passenger  for  In- 
juries inflicted  by  any  cause,  if  it  could  have 
been  prevented  by  the  exercise  of  highest  degree 
of  care  usually  exercised  by  very  cautious  per- 
sons engaged  in  similar  business." 

The  court  quoted,  with  approval,  from 
Judge  Thompson's  work  on  Negligence,  Vol. 
3,  p.  544,  |  3088,  as  follows: 

"If  the  conduct  of  a  railway  passenger  is 
such  as  to  excite  reasonable  apprehensions  that 
his  presence  will  result  in  injury  or  annoyance 
to  their  passengers,  it  is  the  right  and  duty  of 
the  conductor  to  expel  him  without  waiting  for 
any  overt  act  of  violence." 

The  court  quoted  the  following  from  10 
Corpus  Juris,  p.  906  : 

"It  is  the  dnty  of  the  carrier's  employes  to 
protect  passengers  from  the  acts  or  conduct  of 
an  intoxicated  fellow  passenger,  and,  where 
there  is  reason  to  apprehend  injury  or  annoy- 
ance from  him  to  other  passengers,  they  should 
eject  him  from  the  train  or  other  vehicle,  or  re- 
quire him  to  remain  seated  and  behave  himself; 
and  where,  by  reason  of  the  employe's  negli- 
gent failure  to  afford  such  protection,  a  pas- 
senger is  injured  by  an  intoxicated  fellow  pas- 
senger, the  carrier  is  liable.  But  it  is  not  lia- 
ble where  there  has  been  no  reasonable  oppor- 
tunity to  discover  such  passenger's  condition  and 
intent ;  and  failure  to  eject  a  passenger  merely 
because  he  is  drunk,  if  otherwise  well  behaved, 
will  not  alone  subject  a  carrier  to  liability  for 
an  injury  caused  by  his  acts  or  conduct." 

The  law  concerning  the  duty  of  common 
carriers  of  passengers  (by  railroad)  to  their 
passengers  1b  essentially  the  same  in  this 
state  as  in  Missouri.  In  Mayfleld  v.  St.  L>. 
I.  M.  &  S.  Ry.  Co.,  07  Ark.  28, 133  S.  W.  168, 
32  L.  R.  A.  (  N.  S.)  625,  this  court  said: 

"A  railroad  company  as  a  common  carrier 
of  passengers  is  bound  to  use  extraordinary  care, 
not  only  to  carry  its  passengers  safely,  but  also 
to  protect  them  during  the  carriage  from  as- 
sault or  injury  from  its  agents  in  charge  of  the 
train  and  from  others.  By  its  contract  the 
railroad  company  assumed  the  obligation  to 
protect  the  passenger  against  any  negligence  or 
willful  misconduct  *  *  *  of  others  on  the 
train.  The  conductor  has  control,  not  only  over 
the  movements  of  the  train,  but  over  persons 
on  it,  and  has  authority  to  compel  the  observance 
of  the  rules  of  the  company  by  all  persons  on 
the  train.  He  has  therefore  the  power  under 
ordinary  circumstances  to  protect  them  from  vio- 
lence or  wrongful  injury  from  others,  and  the 
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law  makes  the  company  liable  for  an  Injury  to 
a  passenger  resulting  from  a  negligent  failure 
to  exercise  such  power." 

And  In  St  Ii.  S.  W.  By.  Co.  v.  Bradley,  90 
Ark.  346,  138  S.  W.  478,  we  held  that  where 
an  injury  to  a  passenger  was  caused  by  a 
drunken  fellow  passenger,  and  the  facts  tend- 
ed to  show  that  the  conductor  knew  that  the 
fellow  passenger  was  drunk  and  giving  an- 
noyance, the  railway  company  was  liable  be- 
cause of  the  failure  of  Its  conductor  to  take 
proper  steps  to  protect  the  Injured  passenger. 
M.,  D.  &  O.  R.  Co.  v.  Trussell,  122  Ark.  616, 
183  S.  W.  981,  is  to  the  same  effect  See,  also, 
St  I*  I.  M.  ft  S.  Ry.  Co.  v.  Wilson,  70  Ark. 
136,  66  S.  W.  661,  91  Am.  St.  Rep.  74.  In  St 
L.  &  S.  F.  R.  Co.  v.  Wyatt,  84  Ark.  194,  105 
S.  W.  72,  we  held  that— 

"A  railroad  company  is  not  responsible  for 
failure  to  protect  from  assault  one  who  was 
waiting  at  its  station  intending  to  become  a 
passenger  on  its  train,  if  the  assault  was  com- 
mitted so  suddenly  that  the  railroad  company 
could  not  reasonably  have  anticipated  and  pre- 
vented it" 

The  same  rule  is  applicable  to  a  passenger 
while  on  the  train.  Thus  the  law  applicable 
to  cases  of  this  character  is  well  settled  by  the 
decisions  of  the  Supreme  Court  of  Missouri, 
as  well  as  by  the  decisions  of  our  own  court 
to  the  same  effect. 

It  could  serve  no  useful  purpose  to  set  out 
and  discuss  in  detail  the  separate  prayers 
for  Instructions  which  were  granted  or  re- 
fused or  modified  and  given  by  the  trial  court. 
There  was  no  misapprehension  of  the  law  by 
the  trial  judge.  His  charge  as  a  whole  cor- 
rectly declared  the  law  applicable  to  the 
facts  of  this  record,  and  the  instructions  to 
the  Jury  were  in  conformity  with  the  law  up- 
on the  issues  here  involved,  as  announced  by 
the  court  of  last  resort  of  Missouri. 

[2-4]  The  most  difficult  question  for  de- 
cision is  whether  the  testimony  Is  legally 
sufficient  to  sustain  the  verdict  According 
to  a  well-settled  rule,  we  must  give  the  testi- 
mony its  strongest  probative  force  in  favor 
of  appellee.  Observing  that  rule,  we  have 
reached  the  conclusion  that  the  issue  of  negli- 
gence was  one  of  fact  for  the  Jury  to  deter- 
mine under  the  evidence.  The  verdict  In 
favor  of  appellee  on  that  issue  having  sub- 
stantial evidence  to  sustain  it  will  not  be 
set  aside  by  this  court. 

The  case  on  the  facts  is  distinguished  from 
the  case  of  I/ige  v.  Chicago,  B.  &  Q.  R.  R.  Co., 
supra,  in  some  essential  particulars.  Al- 
though the  party  who  committed  the  as- 
sault on  I/ige  was  Intoxicated,  and  the  con-\ 
ductor  was  apprised  of  that  fact,  yet,  until 
the  very  moment  of  the  assault,  the  drunk 
man  had  not  disturbed  any  one,  and  had  not 
given  any  offense  to  or  manifested  any  ill 
will  towards  Llge  or  any  one  else.  He  sud- 
denly and  without  warning  assaulted  Llge. 
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Here,  according  to  the  testimony  of  the  ap- 
pellee, the  conductor  "repeatedly  asked"  the 
man  beside  her  "for  his  ticket,"  and  the  man 
replied,  "I  hare  no  ticket ;  that  young  lady 
has  my  ticket"  The  conductor,  she  Bays, 
"stood  there  and  quarreled  with  him  about 
the  ticket."  "He  stood  and  wrangled  there 
a  long  time  before  the  man  grabbed  me." 
Her  testimony  further  tends  to  show  that, 
during  the  time  of  the  wrangle  and  quarrel 
between  the  conductor. and  the  drunk  man, 
she  was  virtually  imprisoned  In  her  seat 
between  them.  The  conductor  was  a  large 
man  and  filled  the  aisle.  The  space  in  the 
front  end  of  the  car  was  filled  with  baggage, 
so  that  there  was  no  way  for  her  to  get  out 
until  the  conductor  stepped  aside  and  let  her 
out  This  he  did  not  do  until  she  had  request- 
ed him,  and  not  until  she  had  been  assaulted 
by  the  drunk  man. 

The  important  and  controlling  point  of 
distinction  between  this  and  the  Lige  Case  is 
that  in  the  Lige  Oase  the  assault  was  sudden 
and  without  warning,  whereas  here  the  jury 
were  Justified  In  finding  otherwise.  True, 
the  conductor  testified  in  this  case  that  he 
talked  with  the  man  only  about  a  minute, 
perhaps  not  more  than  four  or  fire  seconds, 
and  that  the  assault  upon  the  young  lady 
was  immediate.  Rut  the  Jury  accepted  the 
testimony  of  the  appellee  upon  this  point. 
The  jury  were  warranted  In  finding  from 
her  testimony  that  the  conductor,  although 
aware  of  the  man's  drunken  or  "crazy"  condi- 
tion, and  adrised  by  his  replies  that  he 
thought  she  had  his  ticket,  nerertheless  stood 
there  and  "quarreled"  and  "wrangled  with 
him  a  long  time,"  until  he  finally  arose  partly 
out  of  his  seat  and  "grabbed"  her. 

Now,  It  seems  to  us,  under  these  circum- 
stances, it  was  peculiarly  a  question  for  the 
jury  to  say  whether  or  not  a  man  of  ordi- 
nary prudence,  exercising  the  highest  degree 
of  care  consistent  with  the  business  In  which 
he  was  engaged,  would  hare  permitted  the 
appellee  to  remain  in  the  awkward  and  em- 
barrassing situation  In  which  she  found  her- 
self, until  it  was  too  late  to  prerent  the  as- 
sault. The  porter  had  been  Informed  by  the 
appellee  that  she  did  not  have  the  man's 
ticket  The  testimony  of  the  conductor  tend- 
ed to  prove  that  he  knew  that  appellee  was 
not  the  traveling  companion  of  die  drunken 
man..  She  was  not  of  his  class.  He  was  a 
'tough-looking  customer,"  and  his  conduct 
proved  him  to  be  such.  He  had  accused  ap- 
pellee of  getting  his  ticket  showing  that  in 
his  drunken  or  "crazy"  condition  he  believed 
that  appellee  bad  perpetrated  a  wrong  upon 
him.  Would  a  man  of  ordinary  prudence,  a 
conductor  of  a  passenger  train,  in  the  ex- 
ercise of  ordinary  care  for  the  comfort  and 
safety  of  the  passengers,  after  blocking  with 
his  own  person  the  only  avenue  of  escape, 
hare  stood  In  the  presence  of  this  young 
woman  and  quarreled  and  wrangled  a  long 


time  with  a  drunken  or  crazy  man  who  had 
accused  her  of  taking  his  ticket ;  or  would  a 
thoughtful  conductor,  under  such  circum- 
stances, have  first  endearored  to  rescue  the 
young  woman  from  her  disagreeable,  not  to 
say,  dangerous,  situation  by  clearing  the  way, 
and  inviting  her  into  another  car,  or  to  an- 
other location  in  the  same  ear,  out  of  range 
of  personal  Insult  or  assault,  while  lie,  the 
conductor,  "had  it  out"  with  the  drunken  or 
crazy  passenger.  These  were  questions  of 
fact  for  the  Jury  and  the  trial  court  to 
answer. 

The  facts  developed  here  made  it  an 
issue  for  the  jury  to  determine  whether  the 
conductor  knew,  or  by  the  exercise  of  ordi- 
nary care  could  hare  known,  from  the  con- 
duct of  the  drunken  passenger  that  an  Insult 
to,  or  assault  upon,  appellee  was  reasonably 
to  be  anticipated,  and  which  in  the  exercise 
of  ordinary  care  he  could  hare  prerented. 
Woas  r.  St.  Louis  Transit  Co.,  198  Mo.  064, 
96  S.  W.  1017,  7  L.  R.  A.  (N.  S.)  231,  8  Ann. 
Cas.  584 ;  Spohn  r.  Missouri  Pacific  By.  Co., 
87  Mo.  74. 

[6]  We  hare  examined  all  the  other  ques- 
tions urged  by  the  learned  counsel  for  ap- 
pellant in  their  excellent  brief,  and  find  no 
rerersible  error  in  the  rulings  of  the  court. 
There  was  no  contributory  negligence,  and 
the  court  did  not  err  in  refusing  to  submit 
that  Issue  to  the  jury.  There  was  no  prej- 
udicial error  in  the  ruling  of  the  court  upon 
the  admission  of  testimony. 

[6,  J]  The  instruction  upon  the  measure  of 
damages  told  the  jury  that  if  they  found 
for  the  plaintiff  they  should  assess  her  dam- 
ages at  such  sums  as  would  fairly  and  rea- 
sonably compensate  her  for  any  injury  she 
may  hare  sustained  by  reason  of  the  Insults 
and  assaults,  if  any,  she  received  from  the 
drunken  fellow  passenger. 

The  appellant  objected  to  the  instruction 
because  the  elements  of  damage  were  not 
specified.  But  the  appellant  did  not  present 
a  prayer  for  Instruction  defining  the  specific 
elements  of  damage  for  which  recovery  could 
be  had  by  appellee  if  the  jury  should  find  In 
her  favor.  The  Instruction  In  the  form 
given  was  not  one  to  be  approved  as  a  prec- 
edent still  it  did  not  contain  any  positive 
misstatement  of  the  law.  It  was  couched  in 
too  general  terms,  but  was  not  on  that  ac- 
count fatally  defective.  The  appellant  should 
have  requested  the  court  to  grant  a  prayer 
explaining  the  specific  element  of  damage 
which  it  conceived  had  been  overlooked,  be- 
fore It  can  complain  here.  Fordyce  v.  Jack- 
son, 66  Ark.  594-602,  20  S.  W.  528,  597. 

[S]  We  hare  reached  the  conclusion  that 
the  Issue  of  negligence  and  of  appellant's 
liability  was  for  the  jury,  and  that  this  issue 
was  fully  and  fairly  presented.  The  jury 
having  determined  that  issue  In  favor  of 
the  appellee,  we  cannot  say  as  matter  of  law 
that  the  amount  of  the  verdict  was  excessive 
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Here  was  an  actual  assault  upon  the  person 
of  appellee,  and,  as  a  consequence,  appellee 
says  she  "was  scared  nearly  to  death,"  caus- 
ing "physical  changes  In  her  system,"  which 
she  described,  and  from  which  she  had  en- 
dured a  "great  deal  of  trouble  and  pain." 
She  had  been  In  good  health  before  the  In- 
Jury,  but  since,  and  to  the  time  of  the  trial 
she  -was  suffering  from  the  effects  of  the 
assault    She  says: 

"When  this  Pier  menses]  comes  on  I  have  to 
lie  down,  and  am  not  able  to  stand  on  my  feet 
for  15  minutes.  Have  lost  ten  pounds,  nervous 
condition  seriously  affected.  This  result  is  the 
effect  of  the  assault  by  the  drunken  man." 

The  degree  of  humiliation  which  a  "re- 
fined and  sensitive"  young  woman  would 
experience  when  the  violent  hands  of  a  drunk- 
en ruffian  are  laid  upon  her  In  the  presence 
of  other  passengers  depends,  of  course,  large- 
ly upon  the  particular  manner  of  the  assault 
and  Insult.  The  Jury  had  the  circumstances 
and  manner  of  the  assault  before  them  as 
related  and  demonstrated  by  the  appellee 
and  appellant's  conductor. 

The  appellee  testified  that  the  conductor 
said  to  her  that  "he  was  sorry  it  happened. 
He  said  he  should  have  been  killed."  If  In- 
deed the  conduct  of  the  drunken  man  was  so 
flagrant  as  thus  Indicated,  the  Jury  were 
fully  warranted  in  finding  that  the  assault 
upon  appellee  was  well  calculated  to  and  did 
produce  directly  and  proximately  the  fright, 
nervous  shock,  and  distressful  condition  of 
health  which  she  described. 

The  cases  of  Railway  Co.  v.  Bragg,  69  Ark. 
402,  64  S.  W.  226,  86  Am.  St  Rep.  206,  O., 
R.  I.  A  P.  Ry.  Co.  v.  Allison,  120  Ark.  64,  178 
S.  W.  401,  and  Ry.  Co.  v.  Bxum,  124  Ark. 
229,  187  S.  W.  329,  are  differentiated  from 
the  present  case  by  the  facts  of  those  cases. 
In  neither  of  them  was  there  a  personal 
Injury  to  or  assault  upon  the  plaintiff.  Here 
there  was  a  personal  assault  upon  the  plain- 
tiff, and  the  fright  nervous  collapse,  and 
other  physical  Injuries  of  which  she  complain- 
ed were  the  direct  and  proximate  result  of 
such  assault  at  least  the  Jury  were  warrant- 
ed in  so  finding. 

There  is  no  reversible  error.  Let  the  Judg- 
ment be  affirmed. 


HAT  et  al.  v.  NIOKEY  BROS.,  Inc.   (No.  210.) 
(Supreme  Court  of  Arkansas.    March  1,  1920.) 

1,  TAXATION  «=»810(1)  —  BUBDSN  OH  PLAIN- 
TOT  BBBKIR0  TO  OA1IOKL  TAX  DEKD. 

In  an  action  to  cancel  tax  deed  and  re- 
cover damages  for  timber  cut  the  burden  is  on 
plaintiffs  to  show  they  are  entitled  to  such 
affirmative  relief. 


2.  Taxation  «=>805(1)— Suit  to  cancel  tax 
dbxd  barked  bt  laches. 
Where  by  the  slightest  diligence  plaintiff 
owners  of  land  in  Calhoun  county  would  have 
discovered  the  taxing  officers  were  treating  the 
lands  as  situated  in  Bradley  county,  and  that 
after  a  purported  forfeiture  and  sale  for  unpaid 
taxes  there  defendants  and  their  predecessors  in 
title  were  bearing  the  burden  of  taxes  placed 
upon  the  lands,  plaintiffs  are  barred  by  their 
laches,  defendants  and  their  predecessors  hav- 
ing paid  taxes  for  more  than  20  years,  from 
canceling  tax  deed  in  defendants'  chain 'of  ti- 
tle, and  recovering  damages  for  timber  cut. 

Appeal  from  Calhoun  Chancery  Court;  Jas. 
M.  Barker,  Chancellor. 

Action  by  Mrs.  Lyman  T.  Hay  and  others 
against  Nickey  Bros.,  Incorporated.  From  de- 
cree for  defendants,  plaintiffs  appeal.  Af- 
firmed. 

John  Baxter,  of  Dermott,  for  appellants. 
B.  L.  Herring,  of  Warren,  for  appellees. 


WOOD,  J.  This  action  was  brought  in  the 
Calhoun  chancery  court  to  cancel  a  tax  deed 
and  recover  damages  from  the  appellees  for 
timber  cut  from  all  of  that  part  of  the  east  % 
of  the  southeast  %  and  the  northeast  %  of 
northeast  %  of  section  IS  and  east  %  of  the 
northeast  %  of  section  22,  In  township  IS  south 
of  range  12  west  lying  west  of  the  Moro  creek 
In  Calhoun  county,  Ark. 

The  appellants  (plaintiffs  below),  after  de- 
raigning  their  title  from  the  United  States 
government  allege  in  their  complaint  that  the 
appellees  (defendants  below)  are  claiming  the 
lands  under  some  kind  of  void  deed  and  have 
cut  and  removed  large  quantities  of  valuable 
timber;  that  the  lands  are  wild  and  unimprov- 
ed and  have  been;  that  the  pretended  deeds  un- 
der which  the  defendants  claimed'  are  void 
and  cast  a  cloud  upon  the  plaintiffs'  title 

Plaintiffs  prayed  that  the  deed  be  canceled, 
and  that  a  master  be  appointed  to  determine 
the  value  of  the  timber  cut  and  removed  from 
the  lands,  and  that  plaintiffs  have  judgment 
for  same. 

The  defendants  answered,  denying  all  the 
material  allegations  of  the  plaintiffs'  com- 
plaint. They  alleged  that  they  had  title  from 
the  state  through  a  forfeiture  and  sale  of  the 
lands  for  the  nonpayment  of  the  taxes.  They 
traced  their  title  through  mesne  conveyances 
from  the  state  to  W.  H.  Wheeler  on  June  28, 
1887,  and  alleged  "that  since  that  date  defend- 
ants and  their  predecessors  in  title  had  paid  all 
the  taxes  assessed  against  said  lands,  and 
that  said  lands  had  greatly  enhanced  In  value 
during  their  possession  and  ownership  from 
but  a  few  dollars  per  acre  to  more  than  $20 
per  acre,  and  that  defendants  all  the  while 
had  at  least  color  of  title  to  the  same";  that 
plaintiffs  are  barred  by  laches  and  limitations. 

The  lands  described  in  the  appellants'  com- 
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plaint  are  situated  on  Bayou  Moro,  a  sinuous 
stream  which  constitutes  the  dividing  line  be- 
tween Bradley  and  Calhoun  counties.  Bayou 
Moro  zigzags  through  the  land  in  controversy 
bo  that  about  68  acres  lie  in  Calhoun  county 
and  the  remaining  132  acres  In  Bradley 
county. 

This  action  is  to  quiet  the  title  and  to  re- 
cover possession  of  the  lands  in  Calhoun  coun- 
ty and  damages  for  timber  cut  and  removed 
from  those  lands.  - 

The  appellants  deraigned  title  through  a 
conveyance  from  the  United  States  to  the 
State  of  Arkansas  September  28,  1850,  and 
from  the  state  of  Arkansas  to  one  Sampson 
Nutt  In  1854,  and  through  various  mesne  con- 
veyances to  appellants.  But  appellants  do  not 
show  that  they  or  any  of  their  predecessors 
In  title  had  listed  the  lands  for  taxation  in 
Calhoun  county  or  that  they  had  paid  the 
taxes  from  that  time  until  the  Institution  of 
this  suit  in  either  Calhoun  or  Bradley 
counties. 

The  undisputed  evidence  that  the  lands  had 
always  been  listed  and  assessed  for  taxes  un- 
der the  description  as  contained  in  the  legal 
subdivisions  of  the  lands  in  Bradley  county, 
where  the  greater  portion  of  the  lands  are 
situated,  as  shown  by  these  legal  subdivi- 
sions. The  appellees  and  their  predecessors  in 
title  paid  taxes  on  the  lands  so  described 
listed,  and  assessed  from  the  year  1888  until 
the  institution  of  this  suit  September  11, 1918, 
a  period  of  30  years.  The  deeds  under  which 
appellees  claim  and  under  which  the  lands  are 
described  were  recorded  in  Bradley  county. 

In  1888  when  W.  H.  Wheeler,  through  whom 
the  appellees  trace  their  title  purchased  the 
lands  from  the  state  they  were  wild  and  unln- 
.  closed  and  were  not  worth  more  than  (1.25  per 
acre.  The  lands  have  remained  wild  and  unln- 
closed  since  that  time  but  they  have  enhanced 
in  value  until  at  the  time  of  the  Institution  of 
this  suit  they  were  worth  more  than  $20  per 
acre.  One  of  the  witnesses  valued  the  land 
as  high  as  $30  per  acre  in  1914. 

[1 , 2]  It  may  be  conceded  that  the  tax  deed 
under  which  appellees  claim  title  is  void  for 
the  reason  that  the  forfeiture  and  sale  took 
place  in  Bradley  county;  whereas  the  lands 
ire  situated  in  Calhoun  county.  Toby  v.  Hag- 
garty  et  al.,  23  Ark.  370.  It  may  likewise  be 
conceded  that,  for  the  same  reason,  the  sub- 
sequent assessments  of  the  land  and  pay- 
ments of  taxes  in  Bradley  county  by  the  ap- 
pellees and  their  privies  in  title  did  not  give 
appellees  title  by  limitation  under  section 
5057  of  Kirby's  Digest.  Nevertheless  the  un- 
disputed facts  present  a  typical  case  of  laches 
on  the  part  of  appellants  which  bars  them 
from  the  relief  they  seek.  Appellants  are 
asking  the  affirmative  relief  of  cancellation 
and  damages  as  for  trepass  against  appellees. 
The  burden  Is  upon  appellants  to  show  that 
they  are  entitled  to  such  relief.  It  is  the  duty 
of  every  one  who  owns  property  to  pay  the 


taxes  thereon ;  for  in  this  way  only  do  they 
contribute  to  the  revenue  necessary  to  meet 
the  expenses  of  the  government  which  pro- 
tects them.  Appellants,  as  the  owners  of  the 
lands  in  controversy,  knew  that  they  were  not 
paying  taxes  thereon.  By  the  slightest  dili- 
gence they  would  have  discovered  that  the 
taxing  officers  were  treating  these  lands  as 
situated  in  Bradley  county  for  the  purposes 
of  taxation,  and  that  the  appellees  and  their 
predecessors  in  title  were  bearing  the  burdens 
of  taxation  placed  upon  them.  Even  though 
these  officers,  in  so  doing,  were  making  a  mis- 
take, yet  appellants  made  no  effort  to  have 
the  lands  relisted  and  assessed  in  the  proper 
county.  This  was  the  plain  duty  of  appel- 
lants, and  their  failure  to  perform  such  duty 
shows  that  appellants  did  not  intend  to  pay 
taxes  on  the  lands,  and  hence  had  abandoned 
same.  The  delay  and  negligence  of  appel- 
lants worked  to  the  disadvantage  and  preju- 
dice of  appellees. 

"Laches  is  an  equitable  defense  based  upon 
the  doctrine  that  equity  will  not  act  unless  the 
party  has  exercised  good  faith  and  reasonable 
diligence."  Chatfield  v.  Iowa  &  Ark.  I*nd  Co, 
83  Ark.  395,  114  S.  W.  473,  and  other  cases 
cited  in  2  Crawford's  Digest,  p.  1875  et  seq. 

In  McGill  et  al.  v.  Adams,  120  Ark.  249. 
179  S.  W.  489,  we  said: 

"We  have  uniformly  held  that  the  failure  to 
pay  taxes  on  unimproved  lands  for  a  long  pe- 
riod of  time,  together  with  great  enhancement 
in  values,  constitute  an  abandonment,  and  that 
an  action  seeking  equitable  relief  against  one 
who  has  paid  taxes  under  those  circumstances 
more  than  seven  years  is  barred  by  laches." 

See  Burbridge  v.  Wilson,  99  .Ark.  455,  138 
S.  W.  880. 
The  decree  is  correct 

Affirmed. 


WIEQEL  v.  ROAD   IMPROVEMENT  DIST. 

NO.  1,  PRAIRIE  COUNTS. 

(No.    219.) 

(Supreme  Court  of  Arkansas.    March  1,  1920.) 

1.  APPEAL  AND  EEBffR  «=»1099(4)— CONSTBDC- 
TION  OF  CONTRACT  ON  FORMER  APPEAL  LAW 
OF  THE  CASE. 

Construction  of  contract  on  former  appeal 
is  the  law  of  the  case. 

2,  Sales  cj=»195— First  breach  bt  selleb 
so  as  to  give  bitter  bight  to  sue. 

Within  the  rule  that  he  who  commits  first 
breach  of  contract  cannot  sue  the  other  for 
subsequent  failure  to  perform,  first  breach  was 
not  by  buyer  of  trap  rock  in  failing  to  mate 
payments  at  designated  times,  the  seller  hav- 
ing previously  failed  in  its  duty  to  furnish  the 
various  sizes  in  the  proportions  ordered. 

Appeal  from  Circuit  Court,  Prairie  County; 
Geo.  W.  Clark,  Judge. 


$p»For  other  eaiea  lee  earn*  topic  and  KEY-NUMBER  la  all  Key-Numbered  Digest*  and  Indexes 


Digitized  by 


Google 


Ark.) 


WIEGEL  v.  ROAD  IMPROVEMENT  DB3T.  NO.  1 

(218  S.W.) 


857 


Action  by  E.  N.  Wlegel,  operating  as  the 
Pulaski  Stone  Company,  against  Road  Im- 
provement District  No.  1  of  Prairie  Coun- 
ty. Judgment  for  defendant  on  Its  counter- 
claim, and  plaintiff  appeals.    Affirmed. 

Edward  B.  Downie,  Price  Shofner,  and 
Mehaffy,  Donham  &  Mehaffy,  all  of  Little 
Rock,  for  appellant 

Emerson,  Donham  Sc  Shepherd  and  Chas. 
B.  Thweatt,  all  of  Little  Rock,  for  appellee. 

SMITH,  J.  This  is  the  second  appeal  In 
this  cause ;  the  opinion  on  the  former  appeal 
being  found  in  126  Ark.  81,  189  S.  W.  178. 

[1]  The  law  of  the  case  was  declared  on 
this  former  appeal,  where  the  contract  ont  of 
which  this  litigation  arises  was  set  out;  so 
It  remains  only  to  determine  whether  the 
law  as  there  declared  was  properly  applied 
at  the  trial  from  which  this  appeal  comes, 
and  we  restate  here  only  such  facts  as  must 
be  recited  in  the  decision  of  that  question. 

We  said,  in  construing  the  contract  under 
which  the  parties  operated,  that  the  district 
was  not  required  to  take  the  entire  output 
of  the  plant,  but  that  the  engineer  of  the 
district  had  the  right  to  order  the  rock  in 
such  proportions  as  the  district  needed.  We 
therefore  held  against  Wlegel's  contention  that 
he  bad  only  agreed  to  furnish  the  output  of 
bis  plant,  and  that  it  was  not  the  duty  of  the 
district  to  take  the  entire  output,  but  that 
the  district  had  the  right  to  order  rock  in 
such  proportions  as  it  pleased. 

[2]  Notwithstanding  this  construction  of 
the  contract,  it  is  contended  that  Wiegel  was 
performing  the  contract  when  the  district 
breached  it  by  refusing  to  furnish  cars  to 
haul  the  rock,  or  to  pay  for  the  rock  already 
delivered. 

The  parties  agree  that  the  law  is  that  he 
who  commits  the  first  breach  of  a  contract 
cannot  maintain  an  action  against  the  other 
for  a  subsequent  failure  to  perform,  and  that 
the  decisive  question  in  the  case  is:  Who 
committed  the  first  breach? 

The  briefs  contain  an  interesting  discussion 
of  the  duty  to  furnish  cars  to  haul  the  rock 
as  between  the  parties.  But  we  find  it  un- 
necessary to  decide  that  question  of  law  to 
dispose  of  the  question  of  fact  involved. 

To  begin  with,  it  is  undisputed  that  Wle- 
gel's contract  only  permitted  him  to  charge 
the  district  62  cents  per  yard  for  the  rock, 
whether  it  was  No.  1,  2,  3,  or  4,  whereas,  be- 
cause of  the  advance  in  the  price,  No.  1  rock 
was  then  worth  $1  per  yard  and  No.  3  rock 
$1.35  per  yard,  and  could  not  be  obtained  at 
a  less  price.  It  is  therefore  apparent  that 
it  was  greatly  to  the  district's  advantage  to 
have  the  contract  performed,  and  the  repeat- 
ed and  insistent  letters  written  to  Wiegel 
calling  on  him  to  ship  the  rock  and  assuring 
him  that  money  to  pay  for  it  was  lying  idle 
in  the  bank  leaves  no  doubt  that  the  district 
desired  Its  execution. 


An  order  for  five  cars  a  day  was  placed,  it 
being  explained  to  Wiegel  that  a  larger  quan- 
tity could  not  be  distributed  over  the  road 
to  be  improved,  and,  if  more  was  shipped, 
demurrage  would  hare  to  be  paid  on  unloaded 
cars,  but  that  the  contractor  had  the  neces- 
sary teams  to  distribute  that  quantity  of  rock, 
and  if  it  were  not  furnished  the  district  would 
be  required  to  pay  for  the  services  of  unem- 
ployed teams  with  their  drivers. 

A  general  order  to  ship  the  rock  in  the  pro- 
portion of  two  cars  of  No.  1  to  one  car  of  No.  3 
was  given ;  yet  it  appears  that  only  on  five 
days  were  shipments  made  in  the  quantity 
ordered,  and  an  even  less  effort  was  made 
to  ship  it  in  the  proportions  ordered. 

The  contractor  and  the  engineer  testified 
that  the  original  plan  for  the  construction 
of  the  road,  which  was  made  and  approved 
before  the  contract  with  Wiegel  was  entered 
into,  and  which  was  never  afterwards  chang- 
ed, was  to  build  the  first  course  four  inches 
thick  with  No.  1  rock,  and  the  second  course 
two  inches  thick  with  No.  3  rock,  and  that 
it  was  better  for  the  road  for  not  more  than 
a  thousand  feet  to  a  quarter  of  a  mile  of  the 
first  course  to  be  put  down  before  the  second 
course  was  put  on  top  of  It;  that  the  hauling 
and  traffic  over  the  No.  1  course  cuts  up  and 
jars  the  large  rock  loose,  and  the  course  will 
not  be  compact  and  smooth  to  receive  the  fin- 
ishing course  of  No.  3  rock,  and  the  road 
would  not,  therefore,  be  as  good  as  it  would 
he  if  the  No.  3  rock  was  put  on  promptly. 
The  commissioners  testified  that  on  June  10th 
ihey  went  to  Wlegel's  plant,  and  found  the 
crushed  rock  bins  empty  and  the  plant  idle, 
and  unloaded  cars  standing  on  the  side  track, 
and  that  thereafter  they  frequently  wrote 
Wiegel  and  phoned  him  and  made  several 
trips  to  see  him  urging  him  to  ship  No.  3 
rock,  during  all  of  which  time  Wiegel  insist- 
ed that  be  was  shipping  all  the  No.  3  rock 
his  plant  produced,  and  that  this  condition 
continued  until  July  16th,  when  the  course  of 
No.  1  rock  was  13,400  feet  ahead  of  the 
course  of  No.  3  rock.  Wiegel  admits  that  at 
this  time  No.  1  rock  was  worth  $1  per  yard 
and  No.  3  rock  $1.35  per  yard. 

The  contract  called  for  payments  by  the 
district  on  or  about  the  1st  and  15th  of  each 
month,  and  payments  in  full  for  all  rock  ship- 
ped prior  to  June  1st  were  made,  but  no  pay- 
ment was  made  subsequent  to  that  date.  Wie- 
gel now  insists  that  the  failure  to  make  the 
payments  on  June  15th  and  July  1st  consti- 
tuted a  breach  of  the  contract  on  the  part  of 
the  district,  and  excused  him  from  further 
performance.  We  do  not  think  so.  Wiegel 
was  already  In  default,  and,  in  our  opinion, 
a  letter  written  by  his  attorney  on  July  9th 
explains  Wlegel's  failure  to  continue  ship- 
ments.   This  letter  reads  as  follows: 

"You  are  laboring  under  a  misapprehension 
as  to  the  amount  of  No.  3  rock  you  are  entitled 
to  receive.  The  contract  called  for  1,  2,  3,  and 
4,  and  this  is  the  character  or  numbers  of  the 
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■tone  produced  by  the  crasher.  The  l's  form 
about  60  per  cent  of  the  output,  2's  25  per 
cent.,  3's  15  per  cent.,  and  4's  10  per  cent..  The 
contract  price  is  such  a  low  figure  that  it  can- 
not be  presumed  for  a  moment  that  any  one 
of  these  grades  was  intended  to  form  the  whole, 
or  a  large  part,  of  the  contract,  leaving  the  re- 
mainder of  the  output  unused  by  you.  Under 
the  contract  you  are  to  use  the  four  different 
grades,  and  there  is  no  reason  to  believe  that 
they  were  to  be  furnished  in  different  propor- 
tions than  that  of  the  output.  This  I  think  is 
the  chief  fault  that  you  seem  to  find  with  what 
you  have  received." 

It  is  apparent  from  this  letter  that  Wiegel 
construed  the  contract  as  requiring  the  dis- 
trict to  take  the  entire  output  of  the  plant, 


mill  run,  and  that  he  was  not  willing  to  con- 
tinue' shipments  unless  the  district  did  eo. 
The  answer  to  this  letter,  as  well  as  the  en- 
tire correspondence,  makes  It  plain  that  the 
district  was  willing  and  able  to  pay  for  the 
rock  if  it  could  be  furnished  in  the  propor- 
tions ordered,  and  we  therefore  think  the 
testimony  warranted  the  court  in  finding  that 
Wiegel  was  the  party  who  first  made  default. 
It  appears  that  Wiegel  was  given  credit 
for  the  rock  shipped  after  June  1st  at  the 
contract  price,  and  was  charged  with  the 
excess  over  the  contract  price  on  the  rock 
which  the  district  had  to  boy  elsewhere. 
This  the  contract  expressly  authorized,  and 
the  judgment  to  that  effect  is  therefore  af- 
firmed. 
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STATE  ex  rel.  WHALBN  v.  PLAYER,  Comp- 
troller.   (No.  20607.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec.  20,  1919.  Motion  for  Rehearing  and 
Motion  to  Modify  Judgment  Overruled  March 
2,  1920.) 

1.  MUNICIPAL  00BP08ATI0NS  «=>164— Mem- 
BEBS  Or  OLD  ASSEMBLY  Or  ST.  IiOUIS  CON- 
TINUED IN  OFFICE  BY  NEW  CHABTEB  BECOME 
ALDEBMEN  WITH  SALARY  FIXED  BT  HEW 
CHABTEB. 

Though  St  Louis  City  Charter  of  1914,  pro- 
viding for  an  assembly  of  one  body,  the  board 
of  aldermen,  provides  that  for  a  certain  time 
after  the  charter  goes  into  effect  (under  Const 
art  9,  f  22,  60  days  after  its  ratification)  the 
old  assembly  (which  consisted  of  two  bodies, 
the  council  and  the  house  of  delegates)  shall 
continue,  yet  it  providing  that  it  shall  continue 
"with  all  the  powers  and  duties  given  to  the 
board  of  aldermen  by  this  charter  and  subject 
to  its  provisions,"  and  requiring  the  old  assem- 
blymen to  take  a  new  oath  of  office  and  to  have 
the  qualification  of  aldermen,  a  member  of  the 
old  assembly  becomes  an  alderman,  and  his 
salary  is  that  fixed  by  the  new  charter. 

2.  Municipal  cobporattonb  «3=s>164  —  AS- 
SEMBLYMAN'S SALABY  HOT  UNLAWFULLY  rjC- 
OBKASED  BY  CHABTEB  CONTINUING  HIM  IN 
OFFICE  BUT  AS  ALDEBMAN  WITH  LABQEB  SAL- 
ABY. 

Const  art  14,  i  8,  inhibiting  increase  of 
compensation  of  officer  during  term  of  office,  is 
not  contravened  by  St  Louis  City  Charter  of 
1914,  continuing  old  assemblymen  In  office,  but 
as  members  of  new  assembly,  with  different  pow- 
ers and  duties  and  higher  salary. 

3.  Municipal  corporations  q}=»162(8)— Al- 
debman's  bioht  to  full  salaby  not  wait- 
ed by  bsobiyero  smaller  amount  under 

PBOTEST. 

An  alderman  does  not  waive  his  right  nor  is 
he  estopped  to  claim  the  salary  due  him,  by  re- 
ceiving a  smaller  amount  he  doing  so  without 
any  settlement  or  compromise,  but  under  pro- 
test and  claiming,  at  the  time,  right  to  the  full 
amount 

Appeal  from  St.  Louis  Circuit  Court; 
Rhodes  E.  Cave,  Judge. 

Mandamus  by  the  State,  on  the  relation 
of  M.  J.  Whalen,  against  James  Y.  Player, 
City  Comptroller.  From  an  adverse  Judg- 
ment, relator  appeals.  Reversed  and  re- 
manded, with  direction. 

Igoe  &  Carroll  and  Fauntteroy,  Cullen  & 
Hay,  all  of  St  Louis,  for  relator. 

Charles  H.  Danes  and  Everett  Paul  Grif- 
fin, both  of  fit  Louis,  for  respondent 

SMALL,  C.  I.  Appeal  from  the  circuit 
court  of  the  city  of  St  Louis.  This  is  a  pro- 
ceeding In   mandamus   to   compel   the   city 
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comptroller  of  the  city  of  St  Louis  to  pay 
the  relator  salary  at  the  rate  of  $1,800  per 
annum  as  an  alderman,  under  the  new 
charter,  instead  of  $300  per  annum  fixed  for 
members  of  the  house  of  delegates  by  the 
old  charter  of  said  city.  Relator  was  paid 
at  the  rate  of  $300  per  annum,  $26  per  month, 
but  received  it  under  protest,  and  claimed, 
at  the  time,  that  he  was  entitled  to  $1,800  per 
annum,  or  $150  per  month.  The  lower  court 
denied  the  peremptory  writ  and  dismissed 
relator's  proceeding.  He  duly  perfected  his 
appeal  to  this  court 

The  questions  Involved  in  this  appeal  are: 
(1)  Which  charter,  the  old  or  new,  prescribes 
the  salary  of  the  relator,  after  the  new 
charter  took  effect;  (2)  whether,  if  the  new, 
the  provision  of  the  Constitution  against  in- 
creasing salaries  of  municipal  officers  dur- 
ing their  term  of  office  is  violated ;  and  (3) 
whether  relator  waived  or  estopped  himself 
from  claiming  any  greater  salary  by  his  ac- 
ceptance under  protest  of  $25  per  month. 

Relator  was  a  member  of  the  house  of 
-delegates  under  the  old  charter  at  the  time 
the  new  charter  became  effective.  He  was 
elected  April  1,  1913,  for  a  period  expiring 
April  5,  1915.  The  new  charter  was  adopted' 
June  80,  1914,  but  did  not  take  effect  until 
60  days  thereafter,  or  August  29,  1914.  Un- 
der the  old  charter  the  legislative  body  con- 
sisted of  the  municipal  assembly,  composed 
of  two  branches,  the  council  and  house  of 
delegates.  The  council  consisted  of  a  presi- 
dent and  12  members,  all  elected  by  the 
city  at  large.  The  house  of  delegates  had 
28  members,  one  elected  by  each  ward  in  the 
city.  Under  the  new  charter,  the  legislative 
power  is  vested  in  a  single  body  called  the 
board  of  aldermen,  composed  of  28  members 
and  a  president,  all  elected  by  the  city  at 
large. 

Section  8  of  the  schedule  of  the  new 
charter,  provides  as  follows: 

"The  present  municipal  assembly,  with  Its 
present  officers,  or  snch  as  the  respective  houses 
may  lawfully  choose,  under  the  present  charter, 
shall  continue  until  the  first  Monday  in  April, 
1915,  with  all  the  powers  and  duties  given  to  the 
board  of  aldermen-  by  this  charter,  and  subject 
to  its  provisions;  and  until  said  date,  the  pro? 
visions  of  the  present  charter  with  regard  to 
the  filling  of  vacancies  in  the  office  of  mayor 
or  temporary  performance  of  the  duties  of  may- 
or, shall  remain  in  force." 

Section  9  of  said  schedule  was  as  follows: 

"Section  9.  All  terms  of  office  of  the  present 
officers  or  employes,  except  those  terms  ex- 
pressly saved  or  continued  by  this  charter,  are 
abolished." 

Ry  section  3  of  article  2  of  the  new  char- 
ter, the  first  board  of  aldermen  elected 
after  the  new  charter  took  effect  was  to  be 
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elected  at  the  general  election  to  be  held  on 
Tuesday,  April  6,  1915. 

Section  18  of  the  said  schedule  provided 
that: 

"Every  present  city  officer,  who,  if  appointed 
or  elected,  would  be  required  by  this  charter 
to  take  an  official  oath,  shall  take,  subscribe  and 
file  such  oath  as  provided  in  this  charter." 

Section  3  of  article  8  of  said  new  charter 
provided  that: 

"Every  officer  *  *  •  shall  before  entering 
upon  his  duties  *  *  •  take  and  subscribe  and 
file  with  the  register  an  oath  or  affirmation  that 
he  has  all  the  qualifications  and  is  not  subject  to 
any  of  the  disqualifications  named  in  this  char- 
ter for  the  office  or  employment  he  is  to  as- 
sume; that  he  will  support  *  •  •  the  char- 
ter and  ordinances  of  the  city." 

Section  16  of  the  schedule  of  the  new 
charter  provides: 

"All  present  boards,  commissions  and  officers 
created  by  charter  or  ordinance  and  not  provid- 
ed for  or  authorized  or  expressly  continued  'by 
this  charter  are  hereby  abolished,  save  only  the 
.city  plan  commission,  board  of  engineeers  and 
board  of  examiners  of  plumbers,  which  said 
commission  and  boards,  until  abolished  by  ordi- 
nance, shall  hereafter  be  appointed  by  and  under 
the  control  of  the  board  of  public  service." 

The  powers,  duties,  and  qualifications  of 
the  members  of  the  board  of  aldermen  are 
materially  different  from  those  of  either 
branch  of  the  municipal  assembly  of  the  old 
charter.  In  some  respects,  such  powers  and 
duties  are  increased  and  in  others  taken 
away. 

Section  14  of  article  3  of  the  old  charter 
provided  that  each  member  of  the  assembly 
should  be  entitled  to  a  salary  of  $300  per 
annum  and  no  more. 

Section  2  of  article  4  of  the  new  charter 
provides  tiiat:  "The  salary  of  each  alderman 
shall  be  $1,800.00  per  annum." 

[1]  II.  The  Constitution  provides  (section 
22,  article  9,  as  to  amending  the  charter  of 
St  Louis,  that  when  a  new  charter  shall  be 
ratified  at  the  election,  "then  said  charter 
shall  become  the  organic  law  of  such  city, 
and  sixty  days  thereafter  shall  take  effect 
and  supersede  the  charter  of  such  city  and 
all  special  laws  Inconsistent  therewith."  By 
authoritative  mandate  of  the  Constitution, 
therefore,  on  the  29th  day  of  August,  1914, 
when  the  new  charter  took  effect,  the  old 
charter  was  functus  officio,  had  ceased  to 
exist,  and  no  vestige  of  It  remained.  It  had 
been  entirely  superseded  by  the  new  charter, 
which  then  became  the  organic  law  of  the 
city.  If  thereafter  any  of  the  provisions  of 
the  old  charter  remained  in  force,  it  must 
be  because  by  the  terms  of  the  new  charter 
they  were  continued  in  force,  and  thus  made  a 


part  of  the  new  charter  itself.  It  is  not  nec- 
essary that  a  provision  of  the  old  charter 
should  be  Inconsistent  with  the  new  charter, 
in  order  that  the  new  charter  should  repeal 
or  supersede  it  It  is  so  superseded,  whether 
It  is  inconsistent  with  the  new  charter  or 
not,  by  the  express  command  of  the  Constitu- 
tion. To  have  any  life  or  vitality  left  in  it, 
any  provision  of  the  old  charter  must  be 
affirmatively  made  a  part  of  the  new.  Other- 
wise, after  the  taking  effect  of  the  new  char- 
ter, it  is  automatically  superseded  by  the 
provisions  of  the  new  charter.  So  that,  we 
must  rule  that  the  municipal  assembly  of  the 
old  charter,  as  a  dual  body  composed  of  a 
council  and  house  of  delegates,  was  swept 
away  by  the  new  charter,  unless  it  was  con- 
tinued as  such  dual  body  by  the  new  charter. 
We  can  find  no  provisions  to  that  effect  in 
such  new  charter.  It  is  true,  that  section  8 
of  the  schedule  says: 

"The  present  municipal  assembly  with  its 
present  officers  or  such  as  the  respective  houses 
may  lawfully  choose  under  the  present  charter, 
shall  continue  until  the  first  Monday  in  April, 
1915." 

But,  continue  how?    As  an  assembly  with 
two  legislative  bodies,  with  powers,  duties, 
and  functions  of  the  house  of  delegates  and 
council,  respectively,  under  the  old  charter* 
Not  at  all.    But  "with  all  the  powers  and 
duties  given  to  the  board  of  aldermen  by  this 
charter  and  subject  to  its  provision."    That 
is,  the  members  of  the  assembly  continue  as 
one  legislative  body,  not  two,  and  have  not 
the  powers  and  duties  prescribed  for  assem- 
blymen by  the  old  charter,  but  have  the  duties 
and  powers  of  the  board  of  aldermen,  given 
by  the  new  charter,  and  are  subject  to — that 
Is,  governed  and  controlled  by — the  provisions 
of  the  new  and  not  the  old  charter.    The 
question  is  not  simply  whether  the  members 
of  the  old  assembly  were  continued  in  office, 
but  whether  they  were  continued  in  the  same 
or  a  different  office — a  new  office  or  in  the 
old  one?    There  can  be  no  doubt,  it  seems  to 
us,  that  the  old  office  of  assemblyman  died 
with  the  old  dual  assembly,  and  the  members 
of  the  old  assembly  were  Inducted  into  the 
new  office  of  alderman — elected  by  the  peo- 
ple of  the  city  at  large,  as  members  of  the 
board  of  aldermen,  when  they  voted  to  adopt 
the  new   charter — and   that  they  were  to 
hold  such  office  until  the  first  Monday  in 
April,   1915,   and  upon  April  6,   1915,   their 
successors  should  be  elected  at  the  general 
city  election  to  be  then  held.    All  the  other 
provisions  of  the  new  charter  are  in  harmony 
with  this  construction.    The  old  assemblymen 
were  required  to  take  a  new  oath  of  office,  to 
have  the  qualifications  of  aldermen  prescribed 
by  the  new  charter,  so  that,  if  any  of  them 
failed  in  this  respect,  be  could  not  hold  the 
office,  and  the  respective  houses,  L  e,  the 
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members  thereof,  were  authorized  only  to 
choose  sach  officers  for  themselves,  as  pro- 
vided by  the  new  charter.  There  was  a  com- 
plete novation.  The  old  things,  30  far  as  the 
dual  assembly  of  the  old  charter  was  con- 
cerned, had  passed  away,  and  all  things  had 
become  new,  by  the  new  charter. 

We  hold,  therefore,  that  relator,  upon  tak- 
ing effect  of  the  new  charter,  became  an  alder- 
man under  the  new  charter,  and  was  entitled 
to  receive  a  salary  of  $1,800  per  annum,  as 
therein  prescribed,  unless  forbidden  by  the 
Constitution,  as  contended  for  by  the  respond- 
ent. 

[2]  IIT.  The  Constitution  provides  (section 
8,  article  14): 

"The  compensation  or  fees  of  no  state  coun- 
ty or  municipal  officer  shall  be  increased  daring 
his  term  of  office." 

Inasmuch  as  we  have  held  that  the  office  of 
member  of  the  house  of  delegates  was  abol- 
ished by  the  new  charter,  and  that  relator, 
since  its  adoption  and  taking  effect,  has 
occupied  the  new  office  of  alderman,  we  must 
rule  that  this  section  of  the  Constitution 
has  no  application,  because  It  is  not  contended 
that  relator's  salary,  as  alderman,  has  been 
Increased  during  his  term  of  office.  The  crea- 
tion of  a  new  office,  with  a  higher  salary. 
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and  the  holding  thereof  by  relator,  since  his 
election  as  member  of  the  house  of  delegates, 
which  was  abolished  by  the  new  charter,  is 
not  prohibited  by  the  Constitution. 

[3]  IV.  Nor  did  the  relator  waive  his  right, 
nor  is  he  estopped  to  claim  the  salary  due 
him,  by  receiving  $25  per  month  from  the 
city.  He  received  this  sum  under  protest  And 
claimed,  at  the  time,  that  he  was  entitled  to 
be  paid  at  the  rate  of  $1,800  per  year,  the 
salary  of  en  alderman  fixed  by  the  new  char- 
ter. There  was  no  settlement  with  relator 
by  the  city,  as  in  the  case  of  Galbreath  v. 
Moberly,  80  Mo.  484,  nor  settlement  and  com- 
promise, as  in  the  case  of  McNulty  v.  Kansas 
City,  201  Mo.  App.  562,  198  S.  W.  186,  relied 
on  by  respondent 

The  result  Is,  the  case  Is  reversed  and  re- 
manded, and  the  lower  court  is  directed  to 
set  aside  its  judgment  and  decree  denying 
the  peremptory  writ  herein,  and  to  enter  a 
judgment  granting  a  peremptory  writ  of  man- 
damus, as  prayed  for  by  the  relator. 

BROWN  and  RAGLAND,  CO.,  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
SMALL,  Ct,  is  adopted  as  the  opinion  of  the 
court 

All  the  Judges  concur,  except  GOODS,  J., 
not  sitting 
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STATE   ex   reL   CONWAY   v.   NOLTE,   City 
Comptroller.     (No.  21869.) 

(Supreme  Court  of  Missouri,  in  Banc.    Feb.  6, 
1020.) 

1.  Hospitals  <S=>5  —  Comptroller  of  St. 
Loots  must  certify  patient's  inability 
to  pat  fob  treatment  without  investiga- 
tion "at  onoe." 

Under  Rev.  St.  1909,  f  1466,  as  amended  by 
Laws  1919,  p.  200,  providing  that  patients  hav- 
ing no  ability  to  pay  shall  be  received  for  treat- 
ment in  the  Mt.  Vernon  Sanatorium,  and  that 
if  a  person  desiring  free  treatment  shall  apply 
under  oath  to  the  county  court,  or  if  a  resident 
of  the  city  of  St.  Louis,  to  the  comptroller,  who 
shall  at  once  certify  the  name,  the  comptroller 
on  proper  application  being  filed  is  bound  to 
certify  the  name  of  the  applicant  without  in- 
vestigating the  applicant's  ability,  notwithstand- 
ing the  comptroller  is  charged  with  the  re- 
sponsibility of  conserving  the  financial  interests 
of  the  city,  which  in  the  end  must  pay  for  the 
treatment;  the  words  "at  once"  meaning  with 
reasonable  haste,  etc. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  At  Once.] 

2.  Constitutional  law  <s=>70(3)— Policy  of 
legislative  regulation  of  admission  of 
free  patients  fbom   st.   louis  to   state 

SANATORIUM  FOB  TBEATMKNT  OF  TUBERCULO- 
SIS NOT  REVIEWABLE  BT  COURTS. 

Whether  the  inclusion  of  the  city  of  St 
Louis  which  maintains  a  hospital  for  the  treat- 
ment of  tuberculosis  in  Rev.  St.  1909,  {  1465, 
as  amended  by  Laws  1919,  p.  200,  directing  the 
comptroller  to  certify  at  once  the  name  of  one 
applying  for  free  treatment  at  the  state  sana- 
torium, subserves  the  public  welfare,  is  a  mat- 
ter for  the  Legislature  and  not  for  the  courts ; 
the  statute  being  concededly  valid  and  unam- 
biguous. 

Original  proceeding  by  the  State,  on  the  re- 
lation of  Margaret  Conway,  for  writ  of  man- 
damus against  Louis  Nolte,  Comptroller  of 
the  City  of  St  Louis.  Alternative  writ  made 
peremptory. 

T.  J.  Rowe,  of  St  Louis,  for  relator. 
Charles  H.  Daues  and  H.  A.  Hamilton,  both 
of  St.  Louis,  for  respondent 

BLAIR,  J.  Mandamus.  The  purpose  of 
this  proceeding  is  to  compel  respondent, 
comptroller  of  the  city  of  St  Louis,  to  cer- 
tify the  name  of  the  relator  to  the  superin- 
tendent of  the  "Missouri  State  Sanatorium," 
at  Mt.  Vernon,  for  the  treatment  of  incipient 
tuberculosis.  October  31,  1919,  relator  filed 
with  respondent  her  verified  application  un- 
der section  1465,  R.  S.  1909,  as  amended  by 
the  Act  of  May  2,  1919,  Laws  of  1919,  pp. 
199,  200.  No  objection  to  the  form  or  sub- 
stance of  the  application  is  made  in  either 
the  return  or  brief.  Respondent  affirms  (1) 
that  the  act  of  1919  requires  blni  to  "certify 


that  an  applicant  for  free  treatment  at  the  Mt. 
Vernon  Sanitarium"  (section  1463,  R.  S.  1909) 
"is  unable  to  pay  for  his  or  her  care  or  treat- 
ment," and.  therefore  he  "Is  entitled  to  make 
investigation  before  certifying  same'';  (2) 
that,  since  the  city  of  St  Louis  "maintains 
a  hospital  equipped  for  the  scientific  treat- 
ment of  its  citizens  suffering  from  incipient 
tuberculosis,"  It  "ought  not  to  -be  required  to 
incur  additional  expense  in  transporting  and 
maintaining  patients  at  the  state  institution." 
Section  1460,  R.  S.  1909,  as  amended  (Laws 
of  1919,  p.  200),  reads  as  follows: 

"Free  Patients.— The  board  of  managers  of  said 
sanitarium  are  hereby  given  power  to  receive 
into  the  institution  patients  who  have  no  ability 
to  pay,  but  no  person  shall  be  admitted  who  has 
not  been  a  citizen  of  this  state  for  at  least  one 
year  preceding  the  date  of  application.  Each 
person  desiring  free  treatment  at  said  sanitari- 
um shall  apply  under  oath  to  the  county  court 
in  which  he  or  she  may  reside  and  if  a  resident 
of  the  city  of  St.  Louis  to  the  comptroller  of 
said  city  who  shall  at  once  certify  the  said 
name  of  said  applicant  to  the  superintendent 
of  said  sanitarium  for  the  admission  and  treat- 
ment of  such  person  which  certification  shall  be 
filed  and  recorded  in  a  book  kept  by  the  super- 
intendent in  order  of  their  receipt  Admission 
to  the  sanitarium  shall  be  in  order  in  which  the 
names  of  the  applicant  appear  on  the  record 
book  so  kept  by  the  superintendent  Whenever 
there  are  vacancies  in  this  institution,  the 
superintendent  shall  at  once  issue  a  request  to 
an  examining  physician,  appointed  as  provided 
for  in  section  1464  of  this  article,  in  the  same 
city  or  county,  and  if  there  be  no  examining 
physician  in  said  city  or  county,  then  the  near- 
est examining  physician,  or  the  examination  by 
him  of  said  patient  Upon  the  request  of  the 
superintendent  said  examining  physician  shall 
examine  all  persons  applying  for  free  admission 
and  treatment  in  said  institution.  No  per- 
son shall  be  admitted  as  a  patient  in  said  in- 
stitution without  a  certificate  of  one  of  said  ex- 
amining physicians  certifying  that  such  appli- 
cant is  suffering  from  incipient  pulmonary  tuber- 
culosis. Every  person  who  is  certified  as  herein 
provided  to  be  unable  to  pay  for  his  or  her  care 
or  treatment,  shall  be  transported  to  and  from 
the  sanitarium  at  the  expense  of  the  county  in 
which  they  are  a  resident  and  if  a  patient  be  a 
resident  of  the  city  of  St  Louis,  then  at  the 
expense  of  said  city."    Approved  May  2,  1919. 

Respondent  neither  pleads  nor  contends 
that  this  section  or  any  other  In  the  act  of 
which  it  to  a  part  is  unconstitutional. 

[1]  I.  In  support  of  Its  first  contention, 
respondent  argues  that  since  he,  as  comptrol- 
ler, Is  charged  with  the  responsibility  of  "con- 
serving the  financial  interests  of  the  city,  and 
is  especially  charged  with  the  duty  of  prevent- 
ing the  expenditure  of  any  public  money  ex- 
cept as  authorized  by  law  or  ordinance,"  he 
"is  entitled  to  a  reasonable  opportunity  to 
make  an  investigation  before  certifying  to  a 
condition  which  will  result  In  a  substantial 
outlay  of  public  money."   The  language  of  the 
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section  is  peremptory.  It  names  the  comp-  of  Stats,  f  884. 
troller  of  the'  city  of  St  Louis  and  In  terms 
provides  that  he  "shall  at  once  certify  the 
said  name  of  said  applicant  to  the  superin- 
tendent of  said  sanitarium  for  admission  and 
treatment  of  such  persons"  whenever  a  proper 
verified  application  is  made  to  him.  The  suf- 
ficiency of  the  application  is  not  questioned. 
It  was  the  comptroller's  duty  to  certify  relat- 
or's name  "at  once."  The  words  "at  once" 
in  some  connections  are  Interpreted  "to  mean 
within  such  reasonable  time  as  shall  be  requir- 
ed, under  all  circumstances,  for  doing  the  par- 
ticular thing."  Warder  B.  &  G.  Co.  v.  Home, 
110  Iowa,  loc.  dt  288,  81  N.  W.  591 ;  Richard- 
son v.  End  et  al.,  43  Wis.  loc.  dt.  318.  In 
Bowser  v.  Atkinson,  161  Mo.  App.  460,  143 
S.  W.  75,  these  words  when  used  in  a  contract 
for  the  shipment  of  goods  are  held  not  to 
mean  "a  time  simultaneous  with  the  con- 
tract," but,  In  the  absence  of  qualifying  facts, 
"a  reasonable  haste,  consistent  with  fair  busi- 
ness activity-"  In  a  like  connection  the  samo 
words  were  held  by  the  Supreme  Court  of  Al- 
abama to  mean  that  the  vendor  could  not, 
under  the  facts  of  that  case,  lawfully  delay 
shipment  In  order  to  make  a  complete  Inves- 
tigation of  the  solvency  of  the  vendee.  The 
conclusion  seems  to  have  been  that  a  reason- 
able time  for  doing  the  thing  contemplated 
by  the  parties  in  view  of  the  facts  and  the 
urgent  words  of  the  order  was  the  sort  of 
"reasonable  time"  in  which  the  vendor  was 
obliged  to  act  Oklahoma  Vinegar  Co.  v. 
Hamilton,  132  Ala.  693,  32  South.  306.  It 
can  be  said  that  the  meaning  of  words  Is  to 
be  determined  in  connection  with  the  facts 
of  the  case  in  which  they  are  presented  for 
construction.  In  this  case  the  Legislature 
directly  commands  respondent  to  do  -a  par- 
ticular thing,  i.  e.,  at  once  certify  relator's 
name.  Respondent  does  not  contend  there 
was  any  lack  of  time  or  opportunity  to  do 
the  thing  expressly  commanded,  but  argues 
he  was  entitled  to  a  reasonable  time  to  do  a 
thing  he  insists  Is  implied,  1  e.,  investigate 
the  truth  of  the  affidavit  relator  filed  with 
him.  The  purpose  of  the  amendment  of 
1919  was  to  relieve  the  comptroller  from  the 
duty  to  investigate  this  very  thing.  Section 
1466,  R  S.  1909,  as  It  stood  prior  to  its  amend- 
ment In  1919,  Instead  of  peremptorily  direct- 
ing the  certification  of  an  applicant's  name, 
provided  that  the  comptroller  should,  "after 
a  proper  investigation  and  upon  satisfactory 
proof  made,  issue  a  written  request  to  the 
superintendent  of  said  sanitarium  for  the  ad- 
mission and  treatment  of  such  persons."  The 
italicized  words,  and  others,  are  eliminated 
by  the  amendment.  The  omission  of  these 
words  cannot  be  supplied  by  the  court.  State 
ex  rel.  v.  Clark,  67  Mo.  26,  26.  "Unlike  a 
mere  change  In  phraseology,  such  an  omis- 
sion *  *  *  Is,  In  general,  to  be  regarded 
as  a  repeal  of  the  omitted  acts  or  provisions, 
and  the  courts  are  not  at  liberty  to  revive 
them,  by  construction."    Endllch  on  Interp. 


The  substituted  language 
In  the  amended  section  lends  additional  force 
to  the  rule  in  this  case.  It  cannot  be  held 
that  respondent  is  entitled  to  a  reasonable 
time  or  any  time  to  do  a  thing  which  the 
statute  does  not  empower  him,  either  express- 
ly or  by  implication,  to  do  at  all,  but  which, 
it  clearly  appears,  the  Legislature  did  not  .in- 
tend he  should  do.  This  position  of  respond- 
ent is  untenable. 

[2]  II.  Respondent  takes  the  position  that, 
since  the  city  of  St  Louis -maintains  a  hos- 
pital for  the  treatment  of  Its  citizens  afflicted 
with  Incipient  tuberculosis,  "it  is  unbelleve- 
able  that  the  Legislature  of  Missouri  should 
provide  that  residents  of  St.  Louis  could  com- 
pel the  city  to  transport  them  and  maintain 
them  at  the  Mt.  Vernon  Sanitarium  when 
the  Koch  Hospital  Is  provided  for  their  treat- 
ment" by  the  city.  It  is  even  intimated  that 
a  ruling  that  the  Legislature  has  done  this 
will  compel  the  abandonment  of  the  Koch 
Hospital.  Counsel  also  point  out  that  the 
Mt.  Vernon  institution  "could  not  possibly 
take  care  of  a  small  fraction"  of  the  persons 
in  St  Louis  suffering  from  incipient  tuber- 
culosis. This  last  ought  to  ally  any  apprehen- 
sion that  Koch  Hospital  will  not  continue  to 
have  a  service  to  perform  or  that  the  addi- 
tional financial  burden  (If  any)  Imposed  up- 
on the  city  will  be  very  large.  The  language 
of  the  statute  Is  plain.  Counsel  do  not  seem 
to  question  its  validity.  We  are  asked  to  con- 
strue the  unequivocal  and  unambiguous  lan- 
guage of  a  concededly  valid  statute  so  as  to 
omit  from  its  scope  a  subdivision  of  the  state 
which  the  statute,  Itself,  Includes  "by  name." 
We  are  asked  to  do  this  because  it  is  said 
there  is  no  good  reason  for  the  application  by 
the  Legislature  of  such  an  act  to  the  dty,  and 
because  it  will  entail  certain  expenditures 
which  counsel  argue  will  be  a  burden  to  the 
dty.  These  suggestions  should  have  been 
made  to  the  Legislature.  The  policy  or  impol- 
icy of  the  act  Is  not  for  courts  to  determine. 
It  is  not  for  them  to  make  laws;  they  must 
content  themselves  with  declaring  what  the 
law  Is.  Besides  the  fact  that  the  language 
of  the  statute  Is  in  this  connection  unequiv- 
ocal, it  cannot  be  said  when  given  its  usual 
and  only  reasonable  meaning  to  result  In  any 
absurdity.  If  It  is  true  that  there  are,  as 
respondent  states,  6,000  cases  of  tuberculosis 
under  treatment  in  St  Louis,  that  fact  may 
ibave  been  one  of  the  causes  inducing  the 
Legislature  to  Include  the  dty  in  the  general 
act  Whether  such  Inclusion  subserves  the 
public  welfare  Is  not  open  to  consideration 
and  review  in  any  event,  unless  it  is  "unmis- 
takably and  palpably  In  excess  of  legislative 
power."  Erie  R  R  Co.  v.  Williams,  233 
V.  S.  686,  34  Sup.  Ct  761,  68  L.  Ed.  1166,  61 
L.  R  A.  (N.  S.)  1097.  Even  "earnest  conflict 
of  serious  opinion  does  not  suffice  to  bring 
it  within  the  range  of  Judicial  cognizance." 
This  contention  must  also  be  ruled  against 
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respondent    This  disposes  of  the  questions 
raised  in  the  briefs. 

The  alternative  writ  is  made,  peremptory. 

All  concur. 


STATE  v.  EDMTJNDSON,    (No.  21369.) 

(Supreme  Court  of  Missouri,  in  Banc.    Feb.  16, 
1920.) 

X.  Criminal  law  <S=»1153(4)— Trial  court's 

DISCRETION    AS    TO   LEADING    QUESTIONS    NOT 
REVIEWABLE  IN   ABSENCE   OF  ABUSE. 

Tbe  trial  court  has  a  discretion  with  respect 
to  allowing  leading  questions,  and  this  discretion 
will  not  be  reviewed  unless  it  appears  to  have 
been  abused. 

2.  Criminal  law  ®=>1153(3)— Trial  court's 
discretion  with  respect  to  admission  in 
rebuttal  of  testimony  competent  in 
chief    not    reviewable    in    absence    of 

ABUSE. 

The  trial  court  has  a  wide  discretion  with 
respect  to  the  admission  in  rebuttal  of  testimony 
competent  in  chief,  which  discretion  will  not 
be  reviewed  unless  abuse  is  shown. 

3.  Witnesses  «=>350— Cannot  be  impeached 
by  cross-examination  as  to  felony 
charge  pendino  against  them. 

A  witness  for  defendant  cannot  be  impeach- 
ed by  cross-examination  bringing  out  that  a 
felony  charge  was  pending  against  him. 

4.  Witnesses  <8=>337(2)— Defendant  in  bapb 
case  who  takes  stand  may  be  impeached 
by  pboof  of  bad  reputation  for  morality. 

A  defendant  charged  with  rape,  who  took 
the  stand,  may,  as  he  put  his  credibility  as  a 
witness  in  issue,  be  impeached  by  testimony  that 
his  general  reputation  for  morality  was  bad, 
which  would  include  his  reputation  for  sexual 

morality. 

• 

6.  Criminal  law  <8=»1169(12)— Testimony  as 
to  admission  by  defendant  that  he  tried 
to  buy  whisky  from  father  of  prosecu- 
trix harmless. 
In  a  prosecution  for  statutory  rape,  there 
was  no  prejudicial  error  in  admitting  testimony 
tending  to  show  an  admission  by.  defendant  that 
he  tried  to  buy  whisky  from  the  father  of  the 
prosecutrix;   the  evidence  tending  to  show  that 
the  admission  referred  only  to  the  attempted 
purchase. 

6.  Criminal  law  <}=>429(2)— Affidavit  fob 
warrant  for  defendant's  arrest  admis- 
sible in  evidence. 

In  a  criminal  prosecution,  the  affidavit  for 
a  warrant  for  defendant's  arrest  was  competent 
evidence. 

7.  Criminal  law  <8=»714— Counsel  has  no 
right  to  read  affidavit  fob  warrant  for 
defendant's  arrest  where  not  offered  in 
evidence. 

Though  affidavit  for  warrant  for  defendant's 
arrest  was  competent,  yet,  where  it  was  not 
offered,  defendant's  counsel  has  no  right  to 
read  the  same  during  argument. 


8.  Criminal  law  «=»700,  1119(4)  —  Bxooro 
insufficient  to  wabrant  review  of  con- 
duct of  counsel  for  state  in  indulging 
in  quarrel  with  defendant's  counsel, 

In  a  criminal  prosecution,  where  the  record, 
as  certified  in  response  to  writ  of  certiorari  is- 
sued on  suggestion  of  diminution  of  record,  mere- 
ly related  that  during  the  argument  by  defend- 
ant's counsel  one  of  the  counsel  for  the  state 
interrupted  and  engaged  in  a  quarrel,  heii  that, 
though  it  was  improper  for  counsel  for  the 
state  to  indulge  in  a  quarrel,  yet  the  record  was 
insufficient  for  the  appellate  court  to  review 
the  matter. 

9.  Criminal   law   <S=»720(5)— Argument  of 

COUNSEL  FOR  STATE  THAT  MOTHER,  WHO  TES- 
TIFIED PROSECUTRIX  WAS  OVER  THE  AGE  OF 
CONSENT,  SOLD  DAUGHTER'S  VIBTUX,  IM- 
PROPER. 

In  a  prosecution  for  statutory  rape,  where 
the  mother's  testimony  showed  that  the  daugh- 
ter was  over  the  age  of  consent,  and  her  age 
was  sharply  in  issue,  argument  by  counsel  for 
the  state,  without  any  evidence  in  support 
thereof,  that  the  mother  had  sold  her  daughter's 
virtue,  was  improper. 

Appeal  from  Circuit  Court,  Dunklin  Coun- 
ty;  W.  S.  a  Walker,  Judge. 

Bruce  Edmundson  was  convicted  of  stat- 
utory rape,  and  he  appeals.  Reversed  and 
remanded. 

Hall  &  Billings,  of  Eennett,  for  appellant. 

Frank  W.  McAllister,  Atty.  Gen.,  and 
Thomas  J.  Cole,  Sp.  Asst  Atty.  Gem,  for 
the  State. 

BLAIR,  J.  Defendant  has  been  convicted 
of  rape,  and  appeals.  The  Information 
charges  he  had  sexual  Intercourse  with  pros- 
ecutrix, and  that  she  was  then  under  15 
years  of  age.  A  detailed  statement  of  the 
evidence  Is  unnecessary.  Both  the  fact  of 
Intercourse  and  the  age  of  prosecutrix  were 
sharply  contested.  Prosecutrix  was  the  only 
witness  for  the  state  to  the  fact  of  Inter- 
course and  was  but  slightly  corroborated  up- 
on the  question  of  her  age.  On  September 
21,  1917,  prosecutrix  and  her  father  were  ar- 
rested and  subjected  to  what  seems  to  have 
been  a  species  of  the  so-called  "third  degree." 
On  that  occasion. when  tbe  father,  In  answer 
to  some  question  put  to  him  by  the  arrest- 
ing party,  replied  that  he  "didn't  know,"  one 
of  the  group  urged  the  questioner  to  "get  up 
and  slap  his  head  through  that  wall  If  he 
didn't  tell."  Prosecutrix  testified  they  also 
talked  "pretty  mean"  to  her;  that  they  also 
told  her  If  she  "didn't  tell  the  truth  right  up 
they  were  going  to  put"  her  In  Jail;  that 
she  did  not  snow  at  the  time  what  was  In 
the  affidavit  she  signed.  She  was  kept  in 
Jail  until  the  trial  In  order  to  insure  her 
presence  when  her  testimony  was  needed. 
Her  testimony  concerning  her  age  was,  she 
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said,  based  solely  upon  what  her  parents  had 
told  her  with  respect  to  this  matter.  Other 
witnesses  testified  she  previously  had  told 
them  she  was  more  than  15  years  old  in  Sep- 
tember, t917,  and  that  her  mother  had  told 
them  the  same  thing  in  the  presence  of  pros- 
ecutrix. The  mother,  herself,  testified  at  the 
trial,  by  deposition,  that  prosecutrix  was 
born  December  2,  1901.  This  seems  also  to 
accord  with  testimony  of  the  father  at  an- 
other trial  In  a  prosecution  of  another  man 
for  a  like  offense  against  prosecutrix.  The 
record  does  not  inspire  confidence  in  the  mor- 
al character  of  the  father.  In  some  other  re- 
spects the  testimony  of  prosecutrix  is  self- 
contradictory,  and  her  own  story  discloses 
a  depravity  upon  her  part  which  tends  to  de- 
stroy her  credibility.  There  was  testimony, 
also,  that  the  reputation  of  defendant  for 
truth  and  veracity  and  morality  was  bad. 
Some  of  the  witnesses  had  not  heard  any- 
thing said  concerning  bis  veracity,  and  at 
least  one  of  them  testified  he  bad  "never 
heard  his  reputation  for  truth  and  veracity 
questioned,"  bat  testified  that  his  "reputa- 
tion for  morality  and  Immorality"  was  bad. 

I.  The  information  Is  in  form  heretofore 
approved  (State  v.  George,  221  Mo.  519,  120 
S.  W.  35,  and  cases  cited)  and  need  not  be 
set  out  or  further  considered. 

[1,2]  II.  Leading  questions  were  permit- 
ted in  some  Instances,  and  this  is  assigned 
for  error.  The  trial  court  has  a'  discretion 
with  respect  to  this  which  will  not  be  re- 
viewed unless  it  appears  It  was  abused. 
State  v.  Steele,  226  Mo.  loc.  clt.  602,  126  S. 
W.  406.  We  are  not  prepared  to  say  such 
abuse  appears  'In  this  case.  A  like  discre- 
tion is  vested  In  the  trial  court  with  respect 
to  the  admission  In  rebuttal  of  testimony 
competent  in  chief.  We  fall  to  find  any 
abuse  of  discretion  In  this  respect 

[3]  III.  The  state  was  permitted  to  ask 
defendant's  witness  Johnson,  a  former  sec- 
tion foreman,  if  he  did  not  "have  a  case 
pending  in  court  now  against"  him  "for  car- 
rying 'dead  men'  on"  his  "list  up  there." 
This  seems  from  the  evidence  to  have  been 
a  criminal  charge  of  some  kind.  The  evi- 
dence indicates  the  charge  was  for  a  felony. 
The  objection  to  this  was  put  on  the  ground 
"that  .It  is  not  competent,  because  he  has  a 
case  pending."  The  fair  interpretation  of 
this  is  that  It  was  objected  to  as  incompe- 
tent beause  the  case  was  still  pending,  L  e., 
because  there  had  been  no  conviction.  It 
was  clearly  an  effort  to  Impeach  one  of  de- 
fendant's witnesses  by  showing  merely  that 
he  was  charged  with  crime.  This  was  er- 
ror. State  v.  Wigger,  196  Mo.  loc.  cit.  98  et 
seq.,  93  S.  W.  390.  In  this  case,  as  also  was 
pointed  out  In  the  Wigger  Case,  the  curative 
powers  of  proof  of  acquittal  or.  failure  to 
convict,  commented  on  in  State  v.  Howard, 
102  Mo.  toe.  cit.  148, 149,  14  S.  W.  937,  can- 
not he  invoked;    the  thing  allowed  to  be 
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proved  was  the  pendency  of  the  prosecution 
against  the  witness. 

[4]  IV.  It  is  contended  there  was  error  in 
permitting  the  state  to  offer  testimony  to  the 
effect  that  defendant's  general  reputation 
for  morality  was  bad.  Unless  we  are  to 
overrule  many  decisions  (State  v.  Beckner, 
194  Mo.  loc.  cit.  288  et  seq.,  91  S.  W.  892,  3 
L.  R.  A.  [N.  S.]  535),  It  must  be  held  that, 
when  defendant  offered  himself  as  a  witness, 
he  subjected  himself  to  impeachment  like 
any  other  witness  In  the  case,  and  that  this 
Includes  impeachment  by  proof  of  general 
bad  moral  character.  It  is  true  he  is  there- 
by exposed  to  the  danger  of  having  his  credi- 
bility impaired  by  evidence  which  may  de- 
pend, in  part  at  least,  upon  bad  reputation 
due  to  or  augmented  by  the  charge  he  is  de- 
fending. It  Is  also  true  that,  since  general 
bad  moral  character  is  broad  enough  to  In- 
clude every  trait  which  can  be  drawn  In 
question  in  prosecutions  for  any  offense  in-' 
volvlng  moral  turpitude,  the  defendant,  by 
such  evidence,  Is  exposed,  not  only  to  an  at- 
tack upon  bis  veracity,  but  to  one  upon  his 
character  with  respect  to  the  trait  in  issue 
in  the  particular  case  as  well,  and  this  be- 
fore he  has  put  It  In  issue  otherwise  than  by 
offering  himself  as  a  witness.  These  argu- 
ments, however,  are  not  confutable  to  this 
case  or  cases  of  this  particular  kind.  They 
go  to  the  soundness  of  the  rule  permitting 
the  defendant's  general  moral  character  to 
be  assailed  under  the  guise  that  it  Is  a  sim- 
ple attack  upon  his  credibility  in  his  charac- 
ter as  a  witness.  Of  the  states  without  stat- 
utes directly  dealing  with  this  subject,  the 
majority  refuse  to  permit  such  an  attack. 
Others,  like  this  state,  permit  it  The  ori- 
gin of  the  rule  in  this  state  Is  found  in  State 
v.  Shields,  13  Mo.  236  et  seq.,  53  Am.  Dec 
147.  The  court,  in  that  case,  discussed  the 
question  as  follows: 

"It  seems  to  be  the  better  and  more  settled 
opinion,  in  discrediting  a  witness,  a  party  is 
not  restricted  to  inquiries  into  the  character 
of  that  witness  for  veracity.  A  bad  moral  char- 
acter generally,  or  a  depravity  not  necessarily 
allied  to  a  want  of  truth,  may  yet  to  some  ex- 
tent shake  the  credibility  of  a  witness,  and 
therefore  is  a  fair  subject  of  investigation."  - 

This  was  the  rule  applied  to  witnesses  at 
a  time  when  the  defendant  In  a  criminal  case 
could  not  testify.  After  the  act  of  1877 
(Laws  of  1877,  p.  356)  was  passed,  the  case 
of  State  v.  Clinton,  67  Mo.  loc  dt  385  et 
seq.,  29  Am.  Hep.  506,  was  tried  and  appeal- 
ed. This  court  held  in  that  case  that  the 
rule  In  State  v.  Shields  and  subsequent  like 
decisions  applied  to  a  defendant  In  a  crimi- 
nal case  who  offered  himself  as  a  witness. 
The  discussion  did  not  concern  itself  much 
with  the  validity  of  the  rule  in  the  cases  cit- 
ed. In  1879  (section  1918,  R.  S.  1879)  the 
act  of  1877  was  amended  so  as  to  provide, 
among  other  things,  that  .a  defendant  in  a 
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criminal  case  who  offered  himself  as  a  wit- 
ness might  be  "contradicted  and  Impeached 
as  any  other  witness  in  the  case."  This  ex- 
pressly made  applicable  the  rule  in  the 
Shields  Case  as  long  as  It  remained  the  rule 
as  to  "any  other  witness  In  the  case."  The 
arguments  suggested  above,  being  arguments 
based  solely  upon  the  fact  that  defendant  is 
the  defendant,  are  not  competent  to  over- 
throw the  statute  and  have  no  relevance  to 
the  case  of  the  ordinary  witness.  This  con- 
tention is  overruled.  Whether  the  policy  of 
the  statute  is  good  or  otherwise  is  not  a 
question  for  the  courts  to  determine. 

In  this  connection  it  may  be  said  that  the 
testimony  of  Gates  that  defendant  was  "a 
tough  character"  was  admitted  without  ob- 
jection; and  the  testimony  of  Cox  that  he 
knew  defendant's  reputation  not  only  for 
morality  but  for  "rowdlnesa  and  drunken- 
ness" did  not  include  any  statement  concern- 
ing what  that  reputation  was.  The  reference 
to  reputation  for  rowdiness  and  drunkenness 
would  probably  have  been  stricken  out  had 
counsel  asked  it,  as  that  statement  was  not 
made  in  response  to  any  question  calling  for 
it  When  the  state  subsequently,  asked  the 
witness  as  to  defendant's  reputation  it  con- 
futed the  question  to  general  immorality. 

[I]  V.  There  was  no  prejudicial  error  In 
admitting  that  part  of  the  testimony  of  Rit- 
tenberry  which  tended  to  show  defendant  ad- 
mitted having  tried  to  buy  whisky  from  the 
father  of  prosecutrix.  The  witness  gave  this 
admission  as  part  of  a  sentence  in  which,  he 
said,  defendant  first  stated  he  "didn't  think 
there  was  any  use  to  deny  the  charge." 
This  was  the  thing  likely  to  harm  defend- 
ant's case.  The  remainder  of  the  sentence 
concerning  the  whisky  tended  to  reduce  the 
force  of  the  real  admission  the  state  sought 
to  prove;  tended  to  indicate  defendant  was 
not  referring  to  the  charge  for  which  he  was 
on  trial. 

[1-9]  VI.  Complaint  is  made  of  remarks 
and  conduct'  of  counsel  for  the  state  during 
the  argument  of  the  case.  In  response  to  a 
writ  of  certiorari,  issued  upon  suggestion  of 
diminution  of  the  record,  the  clerk  of  the 
Dunklin  circuit  court  returned  the  record 
of  occurrences  during  the  argument  substan- 
tially as  follows: 

"During  the  argument  of  said  case  while  Mr. 
Hall,  counsel  for  the  defendant,  was  making  his 
argument  to  the  jury,  one  of  the  counsel  rep- 
resenting the  state  interrupted  counsel  for  de- 
fendant and  rushed  out  onto  the  floor  while 
Mr.  Hall  was  speaking  and  engaged  in  a  vio- 
lent and  heated  quarrel  with  Mr.  Hall  in  the 
hearing  and  presence  of  the  jury  and  offered 
to  fight  Mr.  Hall  to  the  prejudice  of  the  defend- 
ant before  the  jury,  over  the  objection  and  ex- 
ception of  the  defendant.  Later  in  the  course 
of  Mr.  Hall's  argument,  Mr.  Hall  sought  to 
read  one  of  the  original  papers  in  said  case, 
to  wit,  the  affidavit  for  a  state  warrant  for  the 
arrest  of  the  defendant  upon  the  charge  upon 
which  he  was  now  on  trial,  which  had  been 


properly  identified  in  said  cause,  but  not  offered 
in  evidence  prior  to  the  attempt  to  read  the 
same  by  counsel  for  defendant,  and  the  court 
stopped  counsel  for  the  defendant  and  refused 
to  allow  him  to  read  the  said  affidavit  to  the 
jury  and  ruled  that  it  could  not  be  read  to  the 
jury,  to  which  ruling  of  the  court  the  defend- 
ant then  and  there  excepted. 

"One  of  the  counsel  representing  the  state 
made  the  closing  argument  in  the  said  cause, 
and  in  the  course  of  his  argument  to  the  jury  he 
used  the  following  language,  to  wit: 

"Counsel  for  the  State:  'Old  Man  Lear  (fa- 
ther of  the  prosecutrix)  was  bootlegging  whisky, 
and  the  defendant  went  out  there  to  get  whis- 
ky. Old  Man  Lear  and  his  wife  have  sold  their 
daughter's  (prosecutrix's)  virtue.  To  hell  with 
such  a  man  (meaning  Old  Man  Lear).  This 
woman  (Mrs.  Lear,  mother  of  prosecutrix)  has 
sold  her  daughter's  virtue.'  ' 

"Mr.  Edwards:  'We  object  to  that  argument, 
outside  the  record  and  prejudicial  to  the  de- 
fendant.' 

"The  Court:    'Overruled.'       ■  , 

"Mr.  Edwards:    'We  except' 

"Counsel  for  the  State:  'Guilty;  of  course, 
he's  guilty.  I  will  stake  my  reputation  on  the 
guilt  of  the  defendant  from  the  testimony  in 
this  case.  I  have  a  daughter,  and  men  on  this 
jury  have  daughters  and  sisters,  and  I  would 
turn  against  my  own  wife  if  she  should  sell 
the  virtue  of  my  daughter,  and  that  these 
daughters  and  Bisters  must  be  protected.  Why 
did  not  Mr.  Hall  get  the  ages  of  the  other  chil- 
dren of  the  prosecutrix's  mother?1 " 

The  affidavit  for  a  warrant  was  competent 
but  had  not  been  offered  in  evidence.  Since 
it  was  not  in  evidence,  defendaaf s  counsel 
did  not  have  the  right  to  read  It  to  the  jury. 
State  v.  Campbell,  210  Mo.  loc.  cit  232,  109 
S.  W.  706,  14  Ann.  Oas.  403.  .The  conduct  of 
counsel  for  the  state  In  engaging  in  a  quarrel 
with  defendant's  counsel  was  quite  reprehen- 
sible. It  takes  two  to  make  a  quarrel,  how- 
ever violent  and  heated  It  may  become.  The 
record  does  not  show  what  the  quarrel  was 
about  and  does  not  show  which  of  the  two 
engaged  in  it  was  responsible  for  its  begin- 
ning. The  offer  to  tight  was  also  highly  im- 
proper, but  what  occurred  during  the  quarrel 
to  provoke  the  offer  does  not  appear.  The 
trial  court  saw  the  whole  occurrence.  He 
was  In  the  best  situation  to  determine  the 
real  responsibility  and  the  effect,  If  any,  upon 
the  Jury.  The  record  does  not  present  these 
matters  in  such  a  way  that  we  can  review 
them.  With  respect  to  the  assertion,  In  argu- 
ment, of  one  of  the  counsel  for  the  state,  that 
the  mother  of  prosecutrix  had  sold  her 
daughter's  virtue,  the  case  is  different  This 
assertion  was  unsupported  by  evidence.  If 
true,  it  showed  the  witness  Ella  Lear,  the 
mother  of  prosecutrix,  to  have  sunk  to  depths 
of  depravity  almost  beyond  belief.  It  held  her 
up  to  the  Jury  as  worthy  of  utter  detestation 
and  execration.  They  had  observed  in  the  case 
that  the  law  sanctioned  disbelief  of  a  witness 
shown  to  be  of  bad  moral  character.  The  in- 
structions advised  them  of  the  same  thing. 
One  vital  issue  was  the  age  of  prosecutrix. 
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The  witness  thus  assailed  by  counsel  for  the 
state  was  the  mother  of  prosecutrix.  The 
testimony  of  prosecutrix  that  she  was  under 
age  was  frankly  based  upon  what  she  said 
ber  mother  and  father  had  told  her.  She  was 
herself  Impeached  on  this  issue  by  evidence 
of  contradictory  statements  out  of  court 
Her  testimony  was  otherwise  self-contradic- 
tory. Her  testimony  conceded  she  had  been 
selling  her  favors  to  men  other  than  defend- 
ant. The  mother,  of  all  persons,  ought  best 
to  know  the  birth  date  of  the  daughter.  In 
this  situation  the  mother's  testimony  was 
clear,  positive,  and  unqualified  that  prosecu- 
trix was  born  December  2,  1901.  This,  if 
true,  destroyed  the  state's  case.  The  evi- 
dence does  not  tend  to  show  the  mother  "sold 
her  daughter's  virtue."  There  is,  in  this  rec- 
ord, no  basis  for  the  assertion  counsel  made. 
So  far  as  concerns  the  father,  the  evidence 
does  not  go  that  far,  though,  If  true,  it  is 
damning  enough.  He  was  not  a  witness. 
Such  measures  to  destroy  the  credibility  of 
so  vital  a  witness,  as  was  the  mother  in  this 
case,  by  unfounded  assertions  of  the  most  ex- 
ecrable depravity  on  the  part  of  such  witness, 
unsupported  by  evidence  to  justify  them,  can- 
not receive  judicial  sanction.  State  v.  Wlg- 
ger,  196  Mo.  loc.  cit.  103,  93  S.  W.  390;  State 
v.  Volz,  269  Mo.  loc.  cit  203  et  seq.,  190  S. 
W.  307 ;  State  v.  Davis,  190  S.  W.  loc.  dt  298. 
The  subsequent  remarks  of  counsel  were  also 
eubject  to  criticism  had  objection  been  made 
and  exception  been  saved  thereto.  State  v. 
Hess,  240  Mo.  loc.  dt  160, 161,  144  S.  W.  489. 

Trial  courts  and  prosecuting  officials  have 
much  with  which  to  contend  in  the  trial  of 
criminal  cases.  State  v.  Spivey,  191  Mo. 
loc.  dt  112, 113,  90  S.  W.  81.  Nevertheless,  it 
is  the  duty  of  this  court  to  intervene  wben  in 
the  course  of  the  prosecution  defendant  has 
been  deprived  of  a  fair  and  unbiased  consid- 
eration of  his  cause  by  the  jury.  There  are 
other  errors  assigned.  Of  these  assignments 
it  is  only  necessary  to  say  they  are  not  valid 
on  this  record,  or  are  so  easy  of  remedy  that 
there  Is  no  likelihood  of  their  repetition  on 
another  trial. 

The  judgment  Is  reversed,  and  the  cause 
remanded. 

All  concur. 


UNITED   STATES   FASHION   ft   SAMPLE 

BOOK  CO.  v.  MONTHOSE  CLOAK 

ft  SUIT  CO.    (No.  20509.) 

(Supreme  Court  of  Missouri,  Division  No.  1_ 

Dec  20,  1919.    Rehearing  Denied 

March  2,  1920.) 

1.  Trial  «=>296(2)  —  Instruction  omitting 
elements  of  right  of  action  cured  bt 
other  charges;  "Swatches." 

In  an  action  for  purchase  price  of  fashion 
and    sample    books   containing    "swatches,"   or 


small  samples  of  cloth  from  which  suits  were  to 
be  ordered  made,  an  instruction  to  find  for  plain- 
tiff if  all  the  books  were  like  the  copy  approved 
by  defendant  was  not  bad  as  omitting  the  re- 
quirement that  the  books  must  in  all  respects  be 
uniform,  when  considered  with  the  other  in- 
structions to  find  for  defendant  if  the  books 
were  not  uniform. 

2.  Appeal  and  error  €=>1033(5>— Defendant 
cannot  complain  of  instructions  harm- 
ful only  to  plaintiff. 
In  an  action  for  purchase  price  of  fashion 
and  sample  books,  where  certain  facts  were  ad- 
mitted by  answer  and  others  not  controverted 
on  the  trial,  defendant  was  not  prejudiced  by  an 
instruction  submitting  such  facts,  as  its  only 
effect  was  to  cast  on  plaintiff  an  unnecessary 
burden. 

8.  Appeal  and  error  «s>1050<1)— Exclusion 
of  letters  harmless  where  testimony  as 
to  contents  was  later  admitted  and  in- 
structions SUBMITTED  ISSUES. 
In  action  for  sale  price  of  fashion  and  sam- 
ple books  which  defendant  contended  were  not 
uniform,  as  a  result  of  which  suits  made  for 
customers  were  returned  compelling  the  discon- 
tinuance of  mail  order  business,  the  exclusion  of 
such  customers'  letters,  if  error,  was  harmless, 
where  the  customers  testified  by  deposition  that 
they  returned  garments  because  not  of  material 
ordered,  and  defendant's  president  testified  sub- 
stantially to  contents  of  such  letters,  and  the 
case  was  given  to  jury  on  instructions  that  de- 
fendant was  justified  in  quitting  mail  order  busi- 
ness upon  discovery  that  books  were-  not  uni- 
form, if  such  was  the  fact. 

4.  Appeal  and  error  *=>1056(4)— Exclusion 
of  evidence  of  defendant's  damages  un- 
availing where  verdict  is  for  plaintiff. 
Errors  predicated  on  the  exclusion  of  evi- 
dence of  defendant's  damages  on  his  counter- 
claim are  foreclosed  by  a  verdict  for  plaintiff. 

Appeal  from  St  Louis  Circuit  Court;  Ben]. 
J.  Klene,  Judge. 

Action  by  the  United  States  Fashion  ft 
Sample  Book  Company  against  the  Montrose 
Cloak  &  Suit  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.   Affirmed. 

F.  A.  ft  L.  A  Wind  and  Sbepard  R.  Evans, 
all  of  St.  Louis,  for  appellant 

Abbott  ft  Edwards,  of  St  Louis,  for  re- 
spondent 

RAGLAND,  0.  Defendant  was  engaged  in 
ladles'  tailoring  in  the  dty  of  St.  Louis.  Its 
method  of  doing  business  was  this:  It  fur- 
nished to  each  of  its  customers,  country  mer- 
chants, a  fashion  and  sample  book  in  which 
there  was  displayed  on  certain  pages  differ- 
ent styles  of  ladles'  suits  and  other  garments, 
and  on  other  pages  were  attached  sample 
pieces  of  the  doth  from  which  such  garments 
would  be  made.  The  small  pieces  of  cloth 
were  called  "Bwatches."  Both  the  Btyles  and 
the  swatches  were  lettered  or  numbered  so 
that  by  means  thereof  a  customer  in  ordering 
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a  suit  by  mall  could  designate  both  the  style 
and  material  desired.  To  prevent  errors  it 
was  necessary  that  the  lettering  and  num- 
bering of  the  styles  and  the  swatches,  respec- 
tively, in  the  books  furnished  customers, 
should  in  all  respects  correspond  with  that  in 
the  book  kept  by  the  defendant  at  its  factory. 

The  plaintiff,  who  was  engaged  In  the  man- 
ufacture and  sale  of  fashion  and  sample  books, 
in  the  city  of  Philadelphia,  some  time  in 
December,  1913,  agreed  to  make  and  deliver 
to  defendant,  according  to  the  designs  and 
specifications  submitted  by  the  latter,  250 
of  such  books  for  the  sum  of  $1,125.  Feb- 
ruary 2,  1914,  two  copies  of  the  book,  made 
by  plaintiff  pursuant  to  such  agreement,  were 
completed,  and  one  was  sent  to  defendant  for 
examination  and  approval.  Defendant  im- 
mediately wired  its  approval  and  acceptance, 
and  thereupon  plaintiff  completed  the  re- 
maining 248  books  and  forwarded  the  249  to 
defendant  In  three  shipments,  the  last  one 
on  February  10,  1914.  On  that  date  it  also 
rendered  Its  bill  for  $1,125. 

Each  of  the  books  when  received  by  defend- 
ant was  inclosed  in  a  corrugated  paper  box 
suitably  for  mailing,  and  all  of  them  were 
mailed  by  defendant  to  its  customers  without 
it  ever  having  removed  them  from  the  wrap- 
pers. 

This  suit  is  to  recover  the  contract  price  of 
the  books.  As  a  defense  to  plaintiff's  action, 
defendant  answered  that  the  books  furnished 
by  plaintiff  were  valueless  because  not  ac- 
cording to  contract,  in  that  the  pasting  of 
samples  of  the  cloth  In  the  books  was  not 
uniform,  the  letters  and  figures  designating  a 
given  sample  being  different  In  one  book  from 
that  in  another,  and  that  by  reason  thereof 
defendant  In  conducting  its  mail  order  busi- 
ness was  caused  to  make  for  its  customers 
garments  of  cloths  different  from  that  or- 
dered by  them.  Defendant  pleaded  the  same 
matter  by  way  of  counterclaim,  alleging  that 
by  reason  thereof  it  was  compelled  to,  and 
did,  discontinue  its  mall  order  business,  and 
that  such  discontinuance  resulted  in  the  loss 
of  the  money  expended  In  preparing  to  engage 
In  such  business  to  the  extent  of  $2,544.47,  In 
the  loss  on  cloth  manufactured  into  ready- 
made  garments,  for  which  it  reasonably  ex- 
pected to  receive  orders,  to  the  extent  of 
$5,434.90,  In  loss  on  cloth  bought  to  make  Into 
garments,  for  which  It  reasonably  expected 
to  receive  orders,  to  the  extent  of  $2,603.35,  in 
the  loss  of  profits  reasonably  to  be  expected 
during  the  spring  of  1914,  to  the  extent  of 
$8,973.32,  and  In  the  loss  of  its  established 
business  of  the  value  of  $10,000,  for  all  of 
which  it  asked  Judgment  against  plaintiff. 
The  reply  was  in  effect  a  general  denial. 

The  evidence  for  the  plaintiff  tended  to 
show  that  all  the  books  It  made  and  delivered 
to  defendant  were  exactly  like  the  sample 
book  submitted  to  and  approved  by  the  latter, 
corresponded  therewith  in-  every  particular, 


including  the  lettering  and  numbering  of  the 
styles  and  swatches.  On  the  part  of  the  de- 
fendant it  tended  to  show  that  the  numbering 
of  the  swatches  In  some  of  the  books  mailed 
its  customers  was  not  the  same  as  in  the 
book  it  retained  at  Its  factory  and  from 
which  It  obtained  the  necessary  information 
in  filling  orders,  and  that  it  was  compelled  to 
and  did  discontinue  the  mall  order  business 
on  that  account  Before  defendant  discontin- 
ued Its  mall  order  business,  about  April  13, 
1914,  It  had  filled  112  such  orders.  Out  of 
this  number  there  were  6  complaints  that  the 
garments  furnished  were  not  made  of  the 
cloth  ordered.  The  depositions  of  5  of  these 
6  of  defendant's  customers,  or  their  clerks, 
were  read  by  it  in  evidence.  Attached  to 
each  of  4  of  these  depositions  was  the  orig- 
inal letter  that  the  deponent  had  written  the 
defendant  in  returning  a  garment.  Each  of 
the  letters,  in  effect,  stated  that  the  garment 
was  being  returned  because  not  made  of  the 
cloth  designated  in  the  order.  The  deposi- 
tions were  but  amplifications,  severally,  ot 
the  statements  contained  In  the  letters.  The 
court  sustained  plaintiff's  objection  to  the 
offer  of  these  letters  in  evidence  on  the 
ground  that  they  were  hearsay.  There  was 
further  evidence  In  support  of  the  several 
allegations  of  loss  suffered  by  defendant  as 
set  out  in  its  counterclaim,  with  the  excep- 
tion of  the  items  of  loss  of  profits  and  the 
destruction  of  established  business.  The 
court  excluded  the  evidence  tendered  rela- 
tive to  these. 

For  the  plaintiff  the  court  instructed  the 
Jury  that  if  defendant  ordered  of  plaintiff 
250  sample  books  and  agreed  to  pay  therefor 
$1,125,  that  thereafter  on  or  about  February 
2,  1914,  plaintiff  sent  to  defendant  a  complet- 
ed book  as*  a  sample,  that  thereupon  defend- 
ant approved  said  book,  and  thereafter  plain- 
tiff "manufactured  all  the  remainder  of  said 
books  In  all  respects  like  unto  the  sample 
book  sent  on  or  about  February  2,  1014,  and 
thereupon  shipped  the  Bald  remaining  books 
as  ordered,  and  that  defendant  received  and 
retained  the  same,"  their  verdict  should  be 
for  the  plaintiff.  For  the  defendant  the  juiy 
was  instructed  that,  if  the  books  were  not 
uniform  in  having  the  same  sample  of  cloth 
pasted  in  the  same  space  designated  by  a 
given  number  in  each  of  the  250  books,  their 
verdict  should  be  for  the  defendant  on  plain- 
tiff's cause  of  action,  unless  they  further 
found  that  the  defendant  accepted  the  books, 
In  this  connection  they  were  further  Instruct- 
ed that,  unless  defendant  had  reason  to  be- 
lieve the  books  were  not  uniform,  its  mailing 
them  to  its  customers  without  having  first 
examined  them  could  not  be  construed  as  an 
acceptance,  and  in  such  event  defendant 
could  reject  the  books  as  soon  as  It  discovered 
the  lack  of  uniformity.  They  were  also  in- 
structed that,  If  the  books  were  not  uniform 
In  the  respect  heretofore  pointed  out,  the  de- 
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fendant,  upon  the  discovery  of  that  fact,  had  '  but  they  were  competent  to  show  that  notice 


the  right  to  discontinue  their  use,  and  that  In 
that  event  their  verdict  should  be  for  defend- 
ant on  its  counterclaim.  If  they  found  for 
defendant  on  the  counterclaim,  they  were 
directed  to  assess  in  its  favor  as  damages 
the  losses  they  found  it  had  sustained  in  the 
respects  therein  alleged  not  exceeding  the 
amounts  claimed,  excepting  the  alleged  loss 
of  profits  and  for  injury  to  the  business. 

The  jury  found  for  the  plaintiff  In  the  full 
sum  claimed.  Judgment  was  rendered  ac- 
cordingly, and,  after  an  unavailing  motion 
for  a  new  trial,  defendant  appealed. 

Appellant  assigns  as  error:  (1)  The  giving 
of  plaintiff's  Instruction;  and  (2)  the  exclu- 
sion of  evidence  tendered  by  it,  (a)  the  letters 
hereinbefore  referred  to,  and  (b)  evidence 
tending  to  show  loss  of  profits  and  the  de- 
struction of  defendant's  business. 

[1,2]  1.  The  criticism  leveled  at  the  in- 
struction given  for  plaintiff  Is  that,  while  it 
assumes  to  cover  the  whole  case,  it  "fails  to 
mention  the  want  of  uniformity  charged  in 
the  answer,"  and  that  "it  predicates  plain- 
tiff's right  to  recover  upon  conceded  facts 
and  irrelevant  Issues."  As  to  the  first,  while 
the  instruction  did  not  in  terms  require  the 
Jury  to  find  that  all  the  books  were  uniform, 
It  did  in  clear  and  unequivocal  language  re- 
quire them,  in  order  to  return  a  verdict  for 
plaintiff,  to  find  that  "plaintiff  manufactured 
all  the  remainder  of  said  books  in  all  respects 
like  unto  the  sample  book  sent  on  or  about 
February  2,  1914."  This,  when  read  in  con- 
nection with  defendant's  instructions,  with 
which  it  was  in  entire  harmony,  that  their 
verdict  should  be  for  the  defendant  if  the 
"books  were  not  uniform  in  having  the  same 
sample  of  cloth  pasted  in  the  same  space  and 
designated  by  the  same  number  in  each  of 
the  sample  books,"  must  have  made  it  plain 
to  the  Jury  that  the  question  of  the  uniform- 
ity of  the  books  in  respect  to  the  pasting  of 
the  sample  cloths  was  the  main  issue  in 
controversy  submitted  for  their  determina- 
tion. As  to  the  second  objection,  it  is  suffi- 
cient to  say  that  the  instruction  sets  out 
clearly  and  concisely  every  fact  essential  to 
entitle  plaintiff  to  recover,  In  a  wholly  un- 
objectionable form,  without  undue  emphasis 
on  any,  and  nothing  more.  Because  some  of 
those  facts  are  Impliedly  admitted  by  the 
answer,  and  others  were  not  controverted  at 
the  trial,  the  defendant  was  not  prejudiced 
thereby.  He  cannot  complain  because  the 
plaintiff  assumed  an  unnecessary  burden. 
There  is  no  substance  In  the  contention  that 
the  giving  of  the  instruction  was  error. 

£3]  2.  (a)  In  respect  to  the  letters,  appel- 
lant in  Its  brief  says  it  is  freely  admitted  that 
the  letters  from  customers  were  not  compe- 
tent to  prove  that  the  books  were  not  uniform, 


was  given  to  that  effect  to  defendant,  upon 
which  defendant  was  bound  to  act  to  avoid 
or  minimize  damages.  On  the  postulate  that 
it  was  its  duty  to  prevent  or  minimize  dam- 
ages, appellant  In  part  bases  its  justification 
for  discontinuing  the  mall  order  business.  As- 
suming that  the  letters  were  competent  for 
the  purpose  suggested,  did  their  exclusion 
operate  to  defendant's  prejudice?  Each  of 
the  writers  of  these  letters  testified  by  depo- 
sition that  he  returned  a  garment  because  not 
of  the  same  material  designated  in  the  order 
therefor,  and  that  he  wrote  defendant  a  let- 
ter at  the  time  of  its  return.  Defendant's 
president  testified  to  the  receipt  of  the  letters, 
to  the  time  of  their  receipt,  and,  in  effect,  to 
their  contents.  While  on  the  stand  he  had 
the  letters  in  his  hands  and  read  from  most 
of  them  In  the  presence  of  the  jury.  Without 
objection,  the  fact  of  their  receipt  by  defend- 
ant, the  approximate  time  of  their  receipt, 
and  that  they  contained  complaints  that  the 
suits  were  made  of  materials  different  from 
that  ordered,  were  as  effectually  imparted  to 
the  jury  as  though  they ''bad  been  formally 
read.  Aside  from  this,  the  propriety  of  defend- 
ant's discontinuing  the  mall  order  business,  if 
the  sample  books  were  as  he  claimed,  was  in 
no  way  questioned  at  any  stage  of  the  trial. 
The  case  went  to  the  jury  on  instructions 
that  assumed  as  a  matter  of  course  that  de- 
fendant was  justified  in  quitting  the  mall 
order  business  as  soon  as  he  discovered  that 
the  books  were  not  uniform,  if  such  was  the 
fact.  Under  the  circumstances,  if  the  court's 
ruling  excluding  the  letters  was  error,  It  was 
harmless. 

[4]  (b)  As  heretofore  suggested,  the  force 
of  the  contest  below  spent  Itself  on  the  Issue 
whether  the  sample  books  were  uniform  in 
respect  to  the  numbering  of  the  pieces  of 
cloth.  Defendant  was  given  full  latitude  in 
making  proof  of  all  damages  it  claimed  to 
have  suffered,  excepting  those  of  loss  of  prof- 
its and  the  destruction  of  its  established 
business.  Plaintiff  offered  nothing  to  con- 
trovert it  However,  the  Jury  found  for 
plaintiff,  and  theix  verdict  eliminated  all 
questions  that  have  been  raised  relating  to 
the  rulings  of  the  court  In  respect  to  the  mea- 
sure of  the  damages  that  defendant  would 
have  been  entitled  to  recover  in  the  event 
that  it  had  prevailed. 

The  appeal  Is  without  merit. 

The  judgment  is  affirmed. 

BROWN  and  SMALL,  0X3.,  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
RAGLAXD,  C,  is  adopted  as  the  opinion  of 
the  court. 

All  the  Judges  concur. 
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SMITH,  v.  TOWNLET  MFG.  CO. 

(Supreme  Oonrt  of  Missouri,  en  Banc.    Feb.  16, 
1920.) 

1.  Masteb  and  bebvant  «=»69— Statute  be- 
quibino  semimonthly  payment  of  wages 
ib  constitutional. 

Act  1911,  p.  150,  18  1,  2,  requiring  semi- 
monthly payment  of  wages  by  corporations,  and 
declaring  a  violation  thereof  to  be  a  misde- 
meanor, is  constitutional. 

2.  Master  and  servant  «=»80(11)— Double 
damages  not  recoverable  against  corpo- 
ration fob  nonpayment  of  wages. 

The  rights  of  plaintiff  in  action  on  an  as- 
signed duebill  for  wages  owing  by  a  domestic 
corporation  operating  a  factory  is  determined 
by  Acts  1911,  p.  150,  f{  1-3,  requiring  corpo- 
rations doing  business  in  the  state  to  pay  em- 
ployes semimonthly,  and  declaring  a  violation 
thereof  to  be  a  misdemeanor,  and  not  by  Rev. 
St  1906,  i  7817,  requiring  manufacturers  to 
pay  employes  every  15  days,  and  entitling  em- 
ploys or  his  assignee  to  recover  double  the 
amount  due;  and  he  can  only  recover  for  the 
actual  value  of  the  services  rendered  by  his 
assignor.    (Per  Walker,  C  J.,  and  Woodson,  J.) 

Appeal  from  Circuit  Court,  Stoddard  Coun- 
ty;   W.  S.  C.  Walker,  Judge. 

Action  by  Thomas  L.  Smith  against  Town- 
ley  Manufacturing  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded,  with  leave  granted  plaintiff 
to  amend  complaint. 

This  case  was  submitted  to  the  court  upon 
the  abstract  of  record  and  brief  of  appellant 
Upon  page  15  of  same  the  following  appears: 

"Note. 

The  testimony  given  in  the  trial  of  this  cause 
was  taken  by  the  court  reporter  for  this  cir- 
cuit At  the  time  and  before  appellant  could 
procure  a  transcript  of  the  testimony  so  taken 
the  reporter  joined  the  navy  of  the  United 
States,  and  appellant  has  not  been  able  to  pro- 
cure the  transcript  of  the  same,  so  the  merits 
of  this  appeal  will  have  to  be  decided  practical- 
ly, if  not  entirely,  upon  the  record,  proper." 

The  petition,  without  caption  and  signa- 
tures, reads  as  follows: 

"Plaintiff  states  that  the  defendant  is,  and 
was  at  all  the  times  hereinafter  mentioned,  a 
corporation  under  laws  of  the  state  of  Missouri, 
and  was  at  all  of  said  times  engaged  in  operat- 
ing a  factory  in  Stoddard  county,  Missouri. 

"Plaintiff  for  cause  of  action  states  that  dur- 
ing the  year  1914,  and  prior  to  the  31st  day 
of  August  thereof,  one  S.  Pemberton,  at  said 
county  and  state,  at  the  instance  and  request 
of  defendant,  performed  labor  for  it  in  and 
about  the  prosecution  of  its  business  at  its  said 
factory,  and  earned  as  wages  therefor  the  sum 
of  $157.77;  that  on  the  said  31st  day  of  Au- 
gust, 1914,  defendant  issued  to  said  8.  Pember- 
ton its  duebill,  or  timecheck,  by  the  terms  of 


which  it  acknowledged  itself  indebted  to  said  S. 
Pemberton,  for  labor  performed  by  him,  in  said 
sum  of  $157.77. 

"Plaintiff  states  that  afterwards  the  said  S. 
Pemberton,  for  value,  sold  and  assigned  said 
duebill,  or  timecheck,  to  plaintiff,  since  which 
time  plaintiff  has  been,  and  now  is,  the  owner 
thereof.  Said  duebill,  or  timecheck,  is  hereto 
attached,  marked  'Exhibit  A,'  and  made  a  part 
of  this  petition. 

"Plaintiff  states  that  said  duebill,  or  time- 
check,  was  issued  to  said  S.  Pemberton  for  la- 
bor performed  for  defendant  at  its  factory,  and 
that  more  than  fifteen  days  have  elapsed  since 
said  labor  was  performed. 

"Plaintiff  states  that,  although  thereto  re- 
quested, defendant  failed  and  refused,  and  still 
fails  and  refuses,  to  pay  to  him  the  amount 
of  said  duebill,  or  timecheck,  and  that  the  same 
remains  due  and  unpaid. 

"Wherefore  plaintiff  prays  Judgment  for  the 
sum  of  three  hundred  and  fifteen  dollars  and 
fifty-four  cents,  being  double  the  amount  of 
said  duebill,'  or  timecheck,  as  provided  by  sec- 
tion 7817,  Revised  Statutes  of  the  State  of 
Missouri  for  1909,  and  for  costs  of  suit" 

Exhibit  A,  called  for  in  said  petition,  reads 
as  follows: 

"Heagy,  Mo.,  August  31st  1914. 
"S.  Pemberton  has  the  sum  of  one  hundred 

fifty-seven    and    »Vioo    dollars    ($157.77)   for 

hauling  logs. 

Two  weeks,  ending  8/1/14 $  31.61 

Two  weeks,  ending  8/15/14 69.65 

Two  weeks,  ending  8/29/14 66.51 


Total 


$157.77 

"T.  Mfg.  Co.,  C.  K.  G." 


The  petition  and  exhibit  were  filed  June  28, 
1915. 

The  answer,  without  caption  and  signature, 
reads  as  follows: 

"Defendant  for  answer  to  plaintiff's  petition, 
denies  each  and  every  allegation,  matter,  fact, 
and  thing  in  said  petition  set  out  and  pleaded. 

"Further  answering  herein,  defendant  avers 
that  plaintiff  has  split  his  cause  of  action  against 
the  defendant  into  three  separate  and  independ- 
ent actions,  and  has  prosecuted  three  separate 
suits  on  said  cause  of  action;  that  is  to  say, 
plaintiff  began  three  separate  and  independent 
suits  on  said  cause  of  action  before  William 
Reynolds,  justice  of  the  peace  of  Stoddard  coun- 
ty, Missouri,  on  the  8th  day  of  September,  1914. 
demanding  judgment  in  one  of  said  suits  for 
the  sum  of  $101.86,*and  praying  that  said  sum 
be  doubled,  and  that  judgment  be  rendered 
against  defendants  for  the  sum  of  $203.72,  and 
demanding  judgment  in  another  of  said  suits 
in  the  sum  of  $157.77,  and  praying  that  said 
sum  be  doubled,  and  that  judgment  be  rendered 
against  defendant  for  $315.54,  and  demanding 
in  another  of  said  suits  judgment  against  de- 
fendant for  the  sum  of  $98.93,  and  praying 
that  said  sum  be  doubled,  and.  judgment  ren- 
dered against  defendant  in  the  sum  of  $197-86. 

"States  that  judgment  was  rendered  in  said 
justice's  court  on  the  19th  day  of  September. 
1914,  against  the  defendant  in  the  sum  of 
$98.93,   which   said  sum  was  doubled  by  said 
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justice  of  the  peace,'  and  judgment  rendered 
against  defendant  for  $107.86  and  costs  of  suit, 
which  last-named  judgment,  and  all  the  costs 
therein,  have  been  fully  paid  off  and  discharged 
by  this  defendant. 

"Avers  that  a  change  of  venue  was  awarded 
in  two  of  the  suits  above  named  to  George 
H.  Grosser,  a  justice  of  the  peace  of  Stoddard 
county,  from  the  court  of  said  William  Reynolds, 
and  judgment  rendered  in  the  court  of  said 
Crosser  in  said  cases  in  favor  of  plaintiff,  and 
said  cases  were  duly  appealed  to  this  court. 

"Avers  that  by  reason  of  the  premises  afore- 
said plaintiff  ought  not  to  have  or  maintain 
this  suit  against  defendant. 

"Avers  that  section  7S17,  R.  S.  of  Missouri 
1900,  upon  which  plaintiff  bases  his  right  to 
recover  double  damages  against  defendant  in 
this  cause,  is  void  because  repugnant  to  sec- 
tion 1  of  article  14  of  the  amendments  to  the 
Constitution  of  the  United  States,  in  this,  that 
it  denies  to  defendant  the  equal  protection  of 
the  law  which  other  persons  and  corporations 
within  this  state  enjoy. 

"Avers  that  said  section  7817  is  void  because 
repugnant  to  section  20  of  article  2  of  the  Con- 
stitution of  Missouri,  in  this,  that  it  takes  de- 
fendant's private  property  and  devotes  it  to 
the  private  use  of  plaintiff /without  just  com- 
pensation and  against  the  will  of  defendant. 

"Avers  that  said  section  7817  is  void  because 
it  is  repugnant  to  section  30  of  article  2  of 
the  Constitution  of  Missouri,  in  this,  that  it 
deprives  defendant  of  its  property  without  due 
process  of  law. 

"Avers  that  said  section  7817  is  repugnant 
to  subdivision  24  of  section  53  of  article  4  of 
the  Constitution  of  Missouri,  in  this,  that  it  is 
a  local,  or  special,  law  attempting  to  regulate 
labor  and  manufacturing,  and  because  said 
section  is  repugnant  to  section  54  of  article  4 
of  the  Constitution  of  Missouri,  in  this,  that 
no  notice  of  an  intention  to  apply  therefor  was 
given,  and  because  said  statute  makes  an  ar- 
bitrary and  unjust  classification,  in  this,  that 
it  refers  to  and  includes  only  such  business, 
persons,  or  corporations  as  are  engaged  in  man- 
ufacturing. 

"Having  fully  answered  herein,  defendant 
prays  to  be  hence  discharged,  and  that  it  may 
recover  its  costs  in  this  behalf -laid  out  and  ex- 
pended." 

The  reply  denies  each  and  every  allega- 
tion of  new  matter  contained  in  said  answer 
and  prays  Judgment  as  in  petition. 

The  Jury  returned  a  verdict  as  follows: 

"We,  the  jury,  find  the  issues  joined  in  the 
above-entitled  cause  for  the  plaintiff,  Thomas 
Smith,  and  asBess  the  amount  due  him  at  the 
sum  of  three  hundred  and  fifteen  and  "Vioo 
($315.54)   dollars. 

"John  0.  Reed,  Foreman." 

Judgment  was  accordingly  entered  on  said 
verdict  as  follows: 

"It  is  therefore  considered,  ordered,  and  ad- 
judged by  the  court,  upon  the  verdict  of  the 
jury,  that  the  plaintiff,  Thomas  I*.  Smith,  have 
judgment  against,  and  recover  of  and  from,  the 
defendant,  Townley  Manufacturing  Company, 
a  corporation,  the  said  sum  of  three  hundred  fif- 
teen and  **/ioo  ($315.54)  dollars,  so  found  to 


be  due  the  plaintiff  herein  by  the  jury,  togeth- 
er with  6  per  cent,  interest  per  annum  there- 
on until  paid,  with  his  costs  herein  expended, 
and  that  hereof  execution  issue  therefor." 

The  cause  was  duly  appealed  hy  defend- 
ant to  this  court 

J.  L.  Fort,  of  Dexter,  for  appellant 

RAIIiEY,  O.  (after  stating  the  facts  as 
above).  I.  This  action  is  based  upon  section 
7817,  R.  S.  1908,  in  which  plaintiff  recovered 
a  judgment  for  double  the  amount  alleged 
to  be  due  him,  with  costs.  Said  section  reads 
as  follows: 

"The  employes  of  the  operators  of  all  man- 
ufactories, including  plate-glass  manufactories, 
operated  within  this  state  shall  be  regularly 
paid  in  full  of  all  wages  due  them  at  least  once 
in  every  fifteen  days,  and  at  no  pay  day  shall 
there  be  withheld  from  the  earnings  of  any  em- 
ploye any  sum  to  exceed  the  amount  due  him 
for  his  labor  for  five  days  next  preceding  any 
such  pay  day.  Any  such  operator  who  fails  to 
pay  his  employee,  their  agents,  assigns  or  any 
one  duly  authorized  to  collect  such  wages,  as  in 
this  section  provided,  shall  become  immediately 
liable  to  any  such  employs,  his  agents  or  as- 
signs for  an  amount  double  the  sum  due  such 
employs  at  the  time  of  such  failure  to  pay  the 
wages  due,  to  be  recovered  by  civil  action  in 
any  court  of  competent  jurisdiction  within  this 
state,  and  no  employe,  within  the  meaning  of 
this  section,  shall  be  deemed  to  have  waived  any 
right  accruing  to  him  under  this  section  by  any 
contract  he  may  make  contrary  to  the  provi- 
sions hereof." 


The  General  Assembly  of  this  state  passed 
an  act  approved  April  19,  1911  (Acts  1911, 
pp.  150,  151),  containing  three  sections,  num- 
bered 1,  2,  and  3,  which  read  as  follows: 

"Section  1.  Employe*  to  be  paid  semimonthly. 
— All  corporations  doing  business  in  this  state, 
which  shall  employ  any  mechanics,  laborers  or 
other  servants,  shall  pay  the  wages  •  of  such 
employes  as  often  as  semimonthly. 

"Sec.  2.  Penalty.— Any  corporation  violating 
section  1  of  this  act,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof, 
shall  be  fined  in  any  sum  not  less  than  fifty 
dollars,  nor  more  than  five  hundred  dollars,  for 
each  offense. 

"Sec.  3.  Repealing' conflicting  lawe.— All  laws 
or  parts  of  laws  in  conflict  with  the  provisions 
of  this  act  are  hereby  repealed." 

[1, 2]  The  first  paragraph  of  plaintiff's  pe- 
tition alleges  that  defendant  is  a  Missouri 
corporation,  and  hence  plaintiffs'  rights 
must  be  determined  by  the  provisions  of  the 
1911  act  supra. 

The  above  act  of  1911  was  held  to  be  con- 
stitutional by  our  court  in  banc  in  State  v. 
Railroad,  242  Mo.  339,  147  S.  W.  118,  and 
State  v.  Railroad,  242  Mo.  380,  381, 147  S.  W. 
130. 

It  appears  from  an  inspection  of  the  record 
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proper  before  us  that  plaintiff,  under  section 
7817,  R,  S.  1909,  obtained  a  judgment  for 
double  the  amount  alleged  to  be  due  him. 
Under  the  act  of  1911,  in  a  civil  action  like 
the  one  before  us,  the  plaintiff  can  only  re- 
cover for  the  actual  value  of  the  services  ren- 
dered by  his  assignor. 

We  therefore  reverse  and  remand  the  cause, 
with  leave  granted  the  plaintiff  to  amend  his 
complaint  so  as  to  bring  the  action  within 
the  provisions  of  the  1911  act,  if  he  desires 
to  do  so. 

WALKER,  C.  J.,  and  WOODSON,  J,  con- 
cur. WILLIAMSON  and  GRAVES,  JJ.,  con- 
cur in  result.  GOODE,  J.,  dissents.  BLAIR, 
J.,  dissents  in  separate  opinion,  in  which 
WILLIAMS  and  GOODS,  JJ.,  concur. 

BLAIR,  J.  (dissenting).  This  action  was 
brought  under  section  7817,  R.  S.  1909,  and 
judgment  was  rendered  against  appellant  for 
double  the  amount  of  wages  which  the  pe- 
tition alleges  had  become  due  to  respondent's 
assignor.  The  questions  raised  are  all  based 
upon  the  record  proper.  The  petition,  omit- 
ting formal  parts,  is  as  follows: 

"Plaintiff  states  that  the  defendant  is,  and 
was  at  all  the  times  hereinafter  mentioned,  a 
corporation  under  laws  of  the  state  of  Missouri, 
and  was,  at  all  of  said  times,  engaged  in  operat- 
ing a  factory  in  Stoddard  county,  Missouri. 

"Plaintiff  for  cause  of  action  states  that  dur- 
ing the  year  1914,  and  prior  to  the  31st  day 
of  August  thereof,  one  S.  Pemberton,  at  said 
county  and  state,  at  the-  instance  and  request  of 
defendant,  performed  labor  for  it  and  about  the 
prosecution  of  its  business  at  its  said  factory, 
and  earned  as  wages  therefor  the  sum  of  $157.- 
77 ;  that  on  the  said  31st  day  of  August,  1914, 
defendant  issued  to  said  S.  Pemberton  its  due- 
bill,  or  timecheck,  by  the  terms  of  which  it  ac- 
knowledged itself  indebted  to  said  S.  Pemberton, 
for  labor  performed  by  him,  in  said  sum  of 
$157.77. 

"Plaintiff  states  that  afterwards  the  said  S. 
Pemberton,  for  value,  sold  and  assigned  said 
duebill,  or  timecheck,  to  plaintiff,  since  which 
time  plaintiff  has  been,  and  now  is,  the  owner 
thereof.  Said  duebill,  or  timecheck,  is  hereto 
attached,  marked  'Exhibit  A,'  and  made  a  part 
of  this  petition. 

"Plaintiff  states  that  said  duebill,  or  time- 
check,  was  issued  to  said  S.  Pemberton  for  la- 
bor performed  for  defendant  at  its  factory,  and 
that  more  than  fifteen  days  have  elapsed  since 
said  labor  was  performed. 

"Plaintiff  states  that,  although  thereto  re- 
quested, defendant  failed  and  refused,  and  still 
fails  and  refuses,  to  pay  to  him  the  amount  of 
said  duebill,  or  timecheck,  and  that  the  same 
remains  due  and  unpaid. 

"Wherefore  plaintiff  prays  judgment  for  the 
sum  of  three  hundred  and  fifteen  dollars  and 
fifty-four  cents,  being  double  the  amount  of  said 
duebill,  or  timecheck,  as  provided  by  section 
7817,  Revised  Statutes  of  the  State  of  Mis- 
souri for  1909,  and  for  costs  of  suit." 

The  exhibit  appended  to  the  petition  is  as 
follows: 


"Heagy,  Mo.,  August  31st,  1914. 
"S.  Pemberton  has  the  sum  of  one  hundred 

fifty-seven    and    "/ioo    dollars    ($157.77)    for 

hauling  logs. 

Two  weeks,  ending  8/1/14 $  31.61 

Two  weeks,  ending  8/15/14 69.65 

Two  weeks,  ending  8/20/14 56.51 

Total  $157.77 

"T.  Mfg.  Co.    C.  K.  G. 
"Filed  June  28,  1915. 
"O.  D.  Wilson,  Clerk  Circuit  Court" 

The  answer  consists  of  (1)  a  general  denial; 
(2)  a  plea  that  the  cause  of  action  has  been 
split;  and  (3)  averments  that  section  7817, 
R  S.  1909,  is  violative  of  designated  con- 
stitutional provisions,  and  is  therefore  void. 
The  reply  denied  new  matter. 

Appellant  contends  that  (1)  the  statute 
upon  which  the  cause  is  based  is  unconsti- 
tutional and  void,  and  (2)  the  petition  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action  under  section  7817. 

L  As  to  the  validity  of  the  statute,  the 
sole  contention  made  in  this  court  is  that  "it 
denies  to  the  parties  and  persons  described  in 
it  the  freedom  to  contract  as  they  please." 
The  cases  cited  were  considered  by  this  court 
in  connection  with  a  like  contention  In  State 
v.  Railway,  242  Mo.  loc.  cit  357,  147  S.  W. 
118,  et  seq.,  and  the  court,  nevertheless,  held 
that  a  statute  "prescribing  how  often  the 
wages  of  employes  shall  be  paid"  does  not 
restrict  the  freedom  of  contract  In  such  man- 
ner as  to  render  it  obnoxious  to  either  the 
state  or  federal  Constitution.  No  reason  for 
abandoning  this  view  is  advanced  by  appel- 
lant Erie  Railroad  v.  Williams,  233  U.S.6S5, 
34  Sup.  Ct  761,  58  L  Ed.  1155,  51  L.  R  A 
(N.  S.)  1097.  Though  other  constitutional 
provisions  are  set  up  in  the  answer,  none 
other  than  the  one  already  considered  is  ar- 
gued or  mentioned  in  the  brief.  In  such 
circumstances  it' is  not  Incumbent  upon  the 
court  to  seek  reasons  for  holding  a  statute  un- 
constitutional, put  it  should  permit  the  usu- 
al presumption  of  validity  to  have  its  nat- 
ural force,  treating  the  failure  to  present 
the  "whys"  and  "wherefores"  as  an  aban- 
donment of  such  unargued  constitutional  ob- 
jections. Hartzler  v.  Met  St  Ry„  218  Mo. 
loc.  cit  565, 117  S.  W.  1124;  Thomas  v.  Scott 
221  Mo.  loc.  cit  279,  119  S.  W.  1098. 

II.  The  sufficiency  of  the  petition  Is  at- 
tacked.    It  is  argued: 

"There  is  (1)  no  allegation  •  *  •  the  sum 
sued  for  *  *  *  was  due  Pemberton  on  Au- 
gust 31,  1914;  nor  (2)  that  the  sum  sued  for 
*  *  *  was  due  Pemberton  when  the  allpjtfd 
assignment  was  made  to  plaintiff;  nor  (3)  that 
the  sum  *  *  »  'was  due  from  appellant  to 
any  one  when  this  action  was  begun." 

It  is  contended  it  is  necessary,  in  an  action 
under  a  statute  like  section  7817,  to  state 
facts  bringing  the  case  clearly  within  its 
provisions.  Hewitt  v.  Harvey,  46  Mo.  36S; 
Plymell  v.  Meadows,  170  Mo.  App.  loc.  cit 
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39,  156  8.  W.  82;  Taylor  v.  Telegraph  Co., 
181  Mo.  App.  loc.  clt.  294,  168  S.  W.  895.  It 
Is  only  In  the  three  particulars  above  men- 
tioned, however,  that  appellant  suggests  the 
petition  falls  to  measure  up  to  the  proper 
standard.  The  petition  was  not  attacked  In 
the  trial  court  (a)  It  Is  specifically  stated 
that  prior  to  August  31,  1914,  Pemberton 
earned  the  wages  sued  for,  and  appellant  is- 
sued Its  duebill,  or  timecheck,  and  "ac- 
knowledged itself  indebted  to  Pemberton"  In 
the  amount  alleged  In  tbe  petition,  (b)  It  is 
alleged  that  "afterwards,"  1.  e.,  after  Au- 
gust 31,  1914,  Pemberton  sold  and  assigned 
the  duebill,  or  timecheck,  to  respondent,  and 
that  "since  which  time"  respondent  "has  been 
and  now  is  the  owner  thereof,"  and  that  the 
amount  is  still  unpaid,  though  demanded,  (c) 
It  is  alleged  the  amount  remains  due  and 
unpaid.  These  allegations  meet  the  specific 
objections  made  by  appellant,  and  be  makes 
no  other.  This  disposes  of  all  tbe  questions 
raised  in  appellant's  brief.  I  therefore  dis- 
sent. The  Judgment  should  be  affirmed,  in 
my  opinion. 


WILLIAMS 
herein. 


and     GOODE,    XT.,     concur 


PALMER  v.  BANK  OF  STURGEON. 
(No.  20302.) 

(Supreme  Court  of  Missouri,  in  Banc.    Feb.  16, 
1920.) 

1.  States  ^=>4— Jurisdiction  of  state  SU- 
PREME OVEB  AIX  PERSONS  AND  PROPERTY 
WITHIN   ITS  BORDERS. 

The  jurisdiction,  both  legislative  and  judi- 
cial, of  tbe  several  states  of  the  Union,  is  sub- 
ject to  the  powers  granted  to  the  federal  gov- 
ernment by  the  federal  Constitution,  supreme 
and  absolute  over  all  persons  and  property  with- 
in their  respective  jurisdictions,  in  view  of 
Const.  U.  S.  Amend.  10. 

2.  Judgment  «3=»17(1)  —  Personal  service 
within  state  essential  except  in  case  of 
judgment  against  property. 

No  judgment  of  a  state  court  can  have'  any 
validity  unless  supported  by  personal  notice 
to  defendant  served  within  the  state,  or  by  his 
voluntary  appearance  and  submission  to  the 
jurisdiction,  except  in  so  far  as  it  may  be  di- 
rected against  property  actually  within  the  state, 
and  therefore  subject  to  its  jurisdiction. 

8.  Judgment  $=»17(11)  —  Foreign  judgment 
impounding  pbopebtt  in  missouri  not 
binding!  on  debtor  not  served  in  foreign 

STATE. 

A  Tennessee  court  was  without  jurisdiction 
to  render  judgment  against  a  citizen  of  Mis- 
souri not  served  with  process  in  the  former  state 
in  a  garnishment  suit  in  chancery,  wherein  the 
creditor  sought  to  attach  a  Missouri  bank  de- 


posit payable  in  this  state,  though  the  bank 
appeared  in  such  suit. 

Woodson,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Boone  County; 
David  H.  Harris,  Judge. 

Action  by  Stanley  Palmer  against  the 
Bank  of  Sturgeon.  Judgment  for  defendant, 
and  plaintiff  appeals.  Reversed  and  remand- 
ed, with  directions. 

Major  J.  Lilly,  of  Moberly,  and  McBaine, 

Clark  &  Rollins,  of  Columbia,  for  appellant. 

Don  C.  Carter,  of  Sturgeon,  for  respondent. 

BROWN,  C.  This  suit  was  instituted  in 
the  said  court  on  September  2,  1916,  to  re- 
cover the  sum  of  $428.63,  the  balance  which 
plaintiff  alleges  in  the  petition  to  have  been 
on  deposit  to  his   credit  in   the  defendant 

bank  on  the  day  of  August,   1916, 

which  he  then  demanded,  and  payment  of 
which  was  refused. 

The  answer  admits  that  prior  to  that  date 
the  plaintiff  had  deposited  the  amount  named 
in  defendant's  bank  to  be  paid  to  him  on 
demand,  that  on  tbe  date  mentioned  plaintiff 
demanded  the  same,  and  that  defendant  re- 
fused payment  thereof.  The  answer  further 
alleges  that  the  defendant  was,  at  the  date 
of  said  demand,  and  still  Is,  entitled  in 
equity  to  hold  the  said  sum  of  money  by  rea- 
son of  the  following  facts: 

"That  on  or  about  the  23d  day  of  March, 
1915,  plaintiff  shipped  to  one  G.  T.  Taylor,  do- 
ing business  as  the  Taylor  Grain  Company,  of 
Memphis,  Tenn.,  a  car  of  ear  corn,  billed  from 
Larrabee,  Mo.,  in  Audrain  county,  to  Paris, 
Tex.,  via  the  Chicago  &  Alton  Railroad,  and 
drew  a  draft  on  said  Taylor  Grain  Company, 
with  bill  of  lading  and  invoice  attached,  for 
$485.60,  through  the  defendant  Bank  of  Stur- 
geon and  through  the  Union  &  Planters'  Bank 
&  Trust  Company  of  Memphis,  Tenn.  Said 
draft  was  dishonored  by  the  said  Taylor  Grain 
Company  at  Memphis,  Tenn.,  and  returned  to 
the  Bank  of  Sturgeon,  for  said  plaintiff,  Jby  the 
Union  •&  Planters'  Bank  &' Trust  Company. 

"Prior  to  the  above  shipment  of  corn,  the 
plaintiff  had  sold  and  shipped  some  eight  or 
nine  cars  of  corn  to  the  said  Taylor  Grain 
Company  of  Memphis,  Tenn.,  and  had  an  ar- 
rangement with  said  company,  whereby  said 
company  deposited  with  the  Bank  of  Sturgeon 
the  sum  of  $500  to  guaranty  plaintiff  that  it 
would  honor  and  pay  all  drafts  drawn  by  plain- 
tiff on  said  Taylor  Groin  Company  for  cars  of 
corn  shipped  to  it  by  plaintiff.  Some  time  prior 
to  the  shipment  of  said  Inst  car  of  corn,  and 
on  or  about  the  17th  day  of  March,  1915,  the 
Taylor  Grain  Company  drew  a  draft  on  the  de- 
fendant Bank  of  Sturgeon  for  said  $500  de- 
posit, and  defendant  paid  same,  presuming  that 
the  business  relations  between  plaintiff  and  the 
Taylor  Grain  Company  had  ended,  as  it  had 
been  some  time  since  plaintiff  had  shipped  the 
Taylor  Grain  Company  any  corn;  and  defend- 
ant further  states  that,  at  the  time  plaintiff 
drew  said  $4S5.60  draft  on  said  Taylor  Grain 
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Company,  it  Informed  plaintiff  that  It  had  paid 
out  said  $500  to  said  company  on  its  draft,  some 
few  days  before. 

"Just  as  soon  as  the  draft  for  $486.60  as  above 
mentioned  was  returned  to  Palmer  through 
the  defendant  Bank  of  Sturgeon,  plaintiff  made 
complaint  to  defendant  for  having  paid  said 
$500  out,  without  first  having  notified  him, 
and  demanded  of  defendant  that  it  take  up  said 
bill  of  lading  and  pay  him  the  amount  thereof, 
and  threatened  to  sue  defendant  bank  for  said 
$485.60,  if  the  bank  did  not  pay  him  the  same. 
Therefore,  the  defendant  bank  desiring  rather 
to  try  and  get  out  whole  on  said  car  of  corn, 
had  plaintiff  assign  said  bill  of  lading  and  in- 
voice of  said  car  of  corn  over  to  it,  which  plain- 
tiff did  on  or  about  April  1,  1915,  and  on  April 
5,  1015,  defendant  paid  plain  riff  the  sum  of 
$485.60  therefor. 

"Defendant  bank  then  forwarded  said  bill  of 
lading  and  invoice  to  one  Henry  A.  Klyce,  of 
Memphis,  Tenn.,  doing  business  under  the  name 
of  Henry  A.  Klyce  Company  of  Memphis,  Tenn., 
dealers  in  grain  and  grain  products,  and  au- 
thorised him  to  sell  and  dispose  of  said  car  of 
corn  for  it  and  for  its  account,  which  said  com- 
pany, after  quite  a  while,  did,  realizing  the 
sum  of  $440  therefor,  losing  a  great  deal  on 
said  corn,  by  reason  of  its  inferior  quality." 

The  answer  then  proceeds  to  state,  In  sub- 
stance, that,  before  the  Klyce  Company  for- 
warded the  $440  to  the  defendant,  the  Taylor 
Grain  Company  instituted  suit  by  attachment 
against  plaintiff  in  the  chancery  court  of  Shel- 
by county,  Tenn.,  for  damages  in  the  sum  of 
$908.83  for  breach  of  warranty  on  other  corn 
previously  sold  by  plaintiff  to  said  Taylor 
Grain  Company,  to  which  suit  the  defendant 
was  made  a  party  and  was  duly  notified; 
that  plaintiff  was  also  notified  by  publication, 
but  failed  and  refused  to  appear  and  defend 
same,  by  reason  of  which  Judgment  was  ren- 
dered against  him  for  the  amount  demanded, 
and  the  said  sum  due  from  the  Klyce  Com- 
pany to  defendant  was  Impounded  and  at- 
tached, by  reason  of  which  it  was  lost  to  de- 
fendant The  said  sum  of  $440  was  therenp\ 
on  charged  to  plaintiff  by  defendant  in  his 
deposit  account,  leaving  the  same  overdrawn 
in  the  amount  of  $11.37.  ' 

The  plaintiff  replied  by  general  denial,  and 
also  pleaded  that  the  Tennessee  statute  un- 
der which  the  proceeding  In  the  chancery 
court  of  Shelby  county,  Tenn.,  was  had,  was 
void  In  so  far  as  it  affected  the  rights  of  ei- 
ther plaintiff  or  defendant  to  the  said  sum 
of  $440  due  from  the  Klyce  Company  to  the 
defendant  because  it  Is  In  conflict  with  the 
provision  of  section  1  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States: 

"That  no  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  States  nor 
shall  any  state  deprive  any  person  of  life,  lib- 
erty or  property  without  due  process  of  law." 

The  complaint  In  the  Tennessee  case  was 
entitled  G.  T.  Taylor,  doing  Business  as  the 


Taylor  Grain  Company,  Complainant,  v.  Stan- 
ley Palmer,  Bank  of  Sturgeon,  Henry  A. 
Klyce,  Defendants.  The  first  paragraph  al- 
leged that  the  complainant  was  a  citizen  and 
resident  of  Shelby  county,  Tenn ;  that  the  de- 
fendant Palmer  was  a  nonresident  of  Ten- 
nessee and  a  resident  of  Boone  county.  Mo. ; 
that  the  Bank  of  Sturgeon  was  a  Missouri 
corporation  having  Its  place  of  business  in 
Boone  county,  Mo. ;  and  that  H.  A.  Klyce  was 
a  resident  of.  Shelby  county,  Tenn.,  doing 
business  under  the  name  of  the  Henry  A. 
Klyce  Company. 

resident  of  Shelby  county,  Tenn.;  that  the  de- 
fendant Stanley  Palmer  was  Indebted  to  the 
complainant  in  the  sum  of  $908.83  for  breach 
of  a  contract  not  connected  with  this  suit 
Paragraph  3  stated  that  the  Bank  of  Stur- 
geon was  indebted  to  Palmer  as  the  deposi- 
tor of  a  large  sum  of  money  in  said  bank, 
which  amount  Is  not  stated.  Paragraph  4 
stated  that  defendant  Klyce  had  in  his  hands 
as  proceeds  of  the  sale  of  the  car  of  corn 
here  in  question  $440,  which  the  plaintiff 
was  advised  and  believed  and  charged  was 
the  property  of  Palmer,  which  the  latter 
claimed  to  be  the  property  of  defendant  bank. 
Paragraph  5  stated  that  the  complainant  was 
advised  that,  if  the  said  fund  was  the  prop- 
erty of  Stanley  Palmer,  he  had  the  right  to 
come  into  court  and  sue  by  attachment  on 
account  of  the  nonresldence  of  the  defend- 
ant to  have  attachment  issue  and  levied  by 
garnishment  upon  the  fund  in  the  hands  of 
Klyce  as  the  property  of  Palmer,  and  If  the 
property  was  transferred  and  belonged  to  the 
bank  he  had  the  right  under  section  5219, 
Shannon's  Code,  to  prosecute  an  attachment 
bill  in  the  Tennessee  court  and  attach  said 
fund  as  the  property  of  the  defendant  bank, 
and  require  it  as  garnishee,  to  answer  and 
bring  into  court  whatever  amount  it  owes 
the  defendant  Stanley  Palmer,  not  exceeding, 
of  course,  the  amount  attached  in  that  state 
In  the  hands  of  Henry  A.  Klyce.  Complain 
ant  also  in  this  paragraph  alleged  his  right 
to  file  his  bill  in  a  "double  aspect"  as  the 
facts  are  developed  on  account  of  the  compli- 
cations -set  forth,  and  was  without  remedy 
save  In  that  honorable  court  The  sixth  par- 
agraph of  the  complainant  charged  that— 

"The  transfer  on  the  part  of  defendant  Palmer 
to  defendant  bank,  if  any  was  made,  was  con- 
ceived in  fraud,  covin,  collusion  and  guile,  and 
made  for  the  purpose  and  with  the  intent  of 
hindering,  delaying,  and  defeating  the  complain- 
ant in  the  enforcement  of  the  collection  of  bis 
just  demand,  and  that  the  said  transfer  is  there- 
fore fraudulent.  However  this  may  be,  and 
whether  the  fund  here  belongs  to  defendant 
Palmer  or  defendant  bank,  he  has  the  right  to 
file  this  bill  and  reach  the  said  fund  under  the 
facts  above  set  forth." 

The  prayer  to  the  complaint  was  as  fol- 
lows: 


Digitized  by 


Google 


Mo.) 


PALMER  y. 


BANK  OF  STURGEON 
(lis  aw.) 


875 


"That  the  defendants  named  in  the  caption 
may  be  made  defendants  to  this  bill;  the  de- 
fendant Klyce  by.  process,  and  the  two  non- 
resident defendants  by  attachment  and  publica- 
tion, pursuant  to  the  statute.  That  an  attach- 
ment be.  issued  to  be  levied  upon  the  fund  in 
the  hands  of  Henry  A.  Klyce,  both  as  the  prop- 
erty of  defendant  Stanley  Palmer  and  as  the 
property  of  the  defendant  Bank  of  Sturgeon. 
That  the  defendant  Henry  A.  Klyce  be  required 
to  answer  fully  and  specifically  as  to  the  amount 
due  and  the  condition  and  circumstances  under 
which  the  said  property  came  into  his  hands,  so 
that  the  court  may  determine  whether  or  not 
the  said  property  is  that  of  defendant  Palmer 
or  defendant  Bank  of  Sturgeon.  That  the  de- 
fendant Bank  of  Sturgeon  as  garnishee,  after 
attachment  of  the  above  fund  and  publication, 
be  required  to  answer  how  much  and  in  what 
way  it  is  indebted  to  the  defendant  Stanley 
Palmer. 

'That  this  bill  be  treated  as  a  garnishment 
bill  and  the  answer  of  defendants  Klyce  and 
Bank  of  Sturgeon  be  also  answers  to  the  attach- 
ment and  garnishment  served  upon  them. 

"That  defendant  Stanley  Calmer  be  required 
to  answer  this  bill,  but  his  answer  under  oath 
is  waived. 

"That  upon  the  hearing,  complainant  have  a 
decree  against  the  defendant  Stanley  Palmer  for 
the  amount  above  stated,  which  he  has  lost  on 
account  of  said  defendant's  breach  of  contract 
and  warranty.  That  if  the  fund  in  the  hands 
of  defendant  Klyce  belong  to  defendant  Palmer, 
it  may  be  subjected  by  proper  orders  of  the 
court  to  the  payment  of  said  decree,  and  that 
the  complainant  have  a  judgment  against  the 
defendant  Klyce  accordingly.  That  if  the  fund 
in  the  hands  of  Klyce  be  the  property  of  the 
Bank  of  Sturgeon,  then  that  a  judgment  be  had 
against  the  Bank  of  Sturgeon,  as  garnishee,  on 
account  of  funds  in  its  hands  belonging  to  de- 
fendant Palmer,  and  that  the  fund  in  the  hands 
of  Klyce  be  held  and  subject  by  this  court  to 
the  satisfaction  of  the  decree  against  the  Bank 
of  Sturgeon  and  judgment  be  rendered  in  favor 
of  the  complainant  against  defendant  Klyce  ac- 
cordingly. 

"Complainant  prays  for  all  such  general  and 
special  relief  as,  under  the  facts,  he  may  be 
entitled  to. 

"This  is  the  first  application  for  writ  of  at- 
tachment." 

The  bank  appeared  In  the  Tennessee  court 
and  answered,  as  did  also  Klyce.  Palmer,  al- 
though notified  by  publication,  failed  to  ap- 
pear, and  as  to  him  the  complaint  was  taken 


lows: 

"This  cause  was  heard  this  day  before  Hon. 
Francis  Fentress,  chancellor,  etc.,  upon  the  orig- 
inal bill  of  the  complainant  the  answer  thereto 
of  the  Bank  of  Sturgeon,  Inc.,  and  of  Henry 
A,  Klyce,  and  the  order  pro  confesso  heretofore 
entered  against  the  defendant  Stanley  Palmer. 
Whereupon,  it  appearing  to  the  court  from  the 
bill  which  has  been  ordered  to  be  taken  for  con- 
fessed by  defendant  Stanley  Palmer,  that  the 
defendant  Stanley  Palmer  is  indebted  to  com- 
plainant, G.  T.  Taylor,  in  the  sum  of  $908.83, 
and  it  appearing  from  the  sworn  answer  of  the 
Bank  of  Sturgeon,  garnishee,  which  is  a  non- 


resident corporation,  that  it  is  indebted  to  the 
defendant  Stanley  Palmer  in  the  sum  of  $705.- 
92,  and  it  appearing  from  the  answer  of  defend- 
ant Henry  A  Klyce,  a  resident  who  has  been 
served  with  process,  thst  he  is  indebted  to  the 
defendant  the  Bank  of  Sturgeon  in  the  sum 
of  $440,  and  that  he  has  paid  said  sum  into  • 
court  pursuant  to  an  order  made  in  this  cause 
on  November  10,  1915,  and  it  further  appear- 
ing that  said  sum  has  been  regularly  impounded 
by  writ  of  attachment  issued  by  this  court,  to- 
gether with  process  for  the  resident  defendant, 
Henry  A.  Klyce,  and  publication  as  required  by 
law  for  the  defendants  Stanley  Palmer  and  the 
Bank  of  Sturgeon,  both  nonresidents,  said  pub- 
lication being  returnable  to  the  January,  1916, 
rules,  and  the  defendant  the  Bank  of  Sturgeon 
having  answered  as  before  stated,  and  the  de- 
fendant Stanley  Palmer  having  failed  to  answer 
and  an  order  pro  confesso  having  been  entered:  It 
is  therefore  ordered,  adjudged,  and  decreed  that 
the  complainant,  G.  T.  Taylor,  have  and  recover 
of  the  defendant  Stanley  Palmer  the  sum  of 
$908.88,  together  with  all  the  costs  of  this  cause; 
that  the  attachment  issued  in  the  cause  be  and 
the  same  is  hereby  sustained;  and  that  the 
$440  found  to  be  due  by  Henry  A.  Klyce  to  the 
Bank  of  Sturgeon,  which  is  in  turn  indebted 
to  Stanley  Palmer  in  a  greater  sum,  be  sub- 
ject to  and  applied  to  the  payment  of  the  said 
decree  in  favor  of  the  complainant,  G.  T.  Tay- 
lor, against  the  defendant  Stanley  Palmer.  The 
said  sum  of  $440  having  been  paid  into  court 
and  now  being  in  the  hands  of  the  clerk  and 
master,  it  is  ordered  that  the  costs  of  the 
cause  be  paid  out  of  the  said  fund  and  the  bal- 
ance paid  to  the  complainant  or  bis  attorney  of 
record  upon  the  decree  herein  rendered.  It  fur- 
ther appearing  to  the  court  that  this  bill  was 
filed  on  the  28th  day  of  June,  1915,  and  that 
the  Bank  of  Sturgeon,  which  was  the  regular 
bank  and  place  of  deposit  of  defendant  Palmer, 
had  notice  thereof  upon  the  day  it  was  filed, 
and  that  Henry  A  Klyce  was  served  with 
process  on  the  same  day,  and  that  the  defend- 
ant Klyce  has  held  subject  to  the  orders  of  the 
court  since  that  date  the  sum  of  $440  belonging 
to  the  Bank  of  Sturgeon,  which  bank  in  turn 
held  subject  to  the  orders  of  the  court  the  de- 
posit of  the  defendant  Stanley  Palmer  in  said 
bank,  and  that  therefore  defendant  Stanley 
Palmer  has  had  since  the  filing  of  this  bill  actu- 
al notice  thereof,  as  well  as  the  constructive 
and  legal  notice  given  by  publication,  it  is  or- 
dered that  this  decree  be  and  the  same  is  hereby 
made  final." 

The  section  of  the  Tennessee  statute  upon 


pro  confesso  and  judgment  rendered  as  fol-]  which  the  proceeding  in  the  Tennessee  court 

of  chancery  rests  as  to  the  defendant  bank 
is  as  follows:' 


"Be  it  enacted  by  the  General  Assembly  of  the 
state  of  Tennessee,  that  when  any  person  or 
persons,  who  are  nonresidents  of  the  state, 
have  any  choses  in  action,  or  any  other  prop- 
erty in  this  state,  and  are  indebted  to  any 
*  *  *  persons  who  are  nonresidents,  and  the 
last-named  nonresidents  shall  be  indebted  to  any 
citizen  of  this  or  any  state  or  states,  it  shall 
be  lawful  for  the  last  named  creditor  or  cred- 
itors without  having  first  secured  a  judgment 
at  'aw,  to  file  a  bill  in  chancery  to  have  said 
debts,  choses  in  action,  or  other  property  at- 
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tached,  and  the  person  or  persons  who  owe  said 
debts  to  said  nonresidents,  and  the  person  or 
persons  in  whose  possession  such  choses  in  ac- 
tion or  other  property  may  be,  shall  be  made 
defendants  to  the  bill."    Laws  1859-00,  o.  127. 

Section  3493  of  the  Tennessee  Code  (of 
1858)  is  as  follows: 

"The  judgment  in  the  garnishment  suit,  con- 
demning the  property  or  debt  in  the  hands  of 
the  garnishee  to  the  satisfaction  of  the  plain- 
tiffs demand,  is  conclusive  as  between  the 
garnishee  and  defendant." 

In  its  answer  to  the  Tennessee  complaint, 
the  defendant  bank  did  not  question  the  con- 
stitutionality of  section  5219,  nor  did  it  raise 
any  constitutional  objection  to  the  proceed- 
ing, nor  did  it  take  any  steps  by  appeal, 
writ  of  error,  or  otherwise  to  review  the 
judgment 

1.  There  is  no  question  between  the  par- 
ties as  to  the  facts  in  the  case.  While  we 
have  no  doubt  that  they  are  sufficiently  stat- 
ed in  the  pleadings,  we  have,  in  the  fore- 
going statement,  referred  to  the  evidence  that 
their  meaning  may  more  clearly  appear. 
Their  legal  effect  may  be  stated  as  follows: 

The  plaintiff  was  a  Missouri  farmer  en- 
gaged quite  extensively  in  raising  corn,  and 
has  never  been  In  the  state  of  Tennessee. 
The  defendant  is  a  Missouri  bank  through 
which  he  transacted  his  banking  business. 
He  Sold  a  considerable  quantity  of  corn  to 
one  Taylor,  in  Memphis,  Tenn.,  shipping  the 
corn  from  Sturgeon,  Mo.,  by  rail,  and  col- 
lecting the  proceeds  through  the  defendant 
bank  by  draft  on  Taylor  to  which  the  bills 
of  lading  were  attached.  To  secure  the  pay- 
ment of  these  drafts,  Taylor  kept  on  deposit 
in  the  Bank  of  Sturgeon  $500.  Four  cars 
of  corn  had  been  handled  in  this  way,  when, 
on  March  13,  1915,  Taylor  drew  on  the  de- 
fendant bank  for  the  $500  then  on  deposit, 
and  the  draft  was  in  due  course  presented 
and  paid  on  the  17th  of  the  same  month. 

Without  having  any  notice  of  this  sur- 
render of  his  security  plaintiff  loaded  an- 
other car  of  corn  for  delivery  at  Memphis, 
for  which  he  received  his  bill  of  lading,  and 
took  it  to  the  bank  to  draw  on  Taylor  for 
the  proceeds,  and  was  informed  by  defend- 
ant of  the  fact  that  Taylor  had  no  deposit 
against  it.  Plaintiff  was  greatly  dissatis- 
fied, but  drew  his  draft  on  Taylor,  which  was 
duly  dishonored  by  the  drawee  and  return- 
ed to  the  Bank  of  Sturgeon.  Plaintiff  natural- 
ly blamed  the  bank  and  threatened  to 
sue  it  for  surrendering  his  security  without 
notice  to  him,  and  the  bonk,  to  settle  the 
matter,  purchased  the  corn,  paying  for  it  the 
amount  of  the  draft,  received  its  title  by 
assignment  of  the  bill  of  lading,  and  sent 
it  to  one  Klyce,  a  grain  factor,  doing  busi- 
ness in  Memphis,  for  disposition  for  its  ac- 
count Klyce  sold  the  corn  for  $440,  receiv- 
ing the  money  therefor,  which  is  now  the 


bone  of  contention.  That  this  money  right- 
fully belonged  to  the  defendant  is  evident 
and  is  frankly  admitted  by  both  parties  to 
this  suit,  and  was  so  adjudicated  by  the 
chancery  court  of  Shelby  county,  Tenn.  So 
far  as  Mr.  Taylor  was  concerned,  he'had,  by 
the  withdrawal  of  his  deposit  from  the  de- 
fendant bank,  successfully  laid  the  founda- 
tion for  the  chancery  suit  which  he  began 
in  Tennessee  as  soon  as  Klyce  received  into 
his  hands  the  $440. 

When  the  suit  was  brought  at  Memphis, 
the  defendant  bank  employed  attorneys  to 
enter  its  appearance,  and  defended  It.  The 
other  defendants  were  Klyce,  who  held  the 
money  for  the  bank,  and  the  plaintiff, 
against  whom  Taylor  was  seeking  to  collect 
damages  which  he  claimed  to  have  been  sus- 
tained on  account  of  the  poor  quality  of  the 
four  previous  carloads  of  corn  which  he  had 
purchased  and  paid  for.  This  last  defend- 
ant was  notified  by  publication,  but  did  not 
appear. 

In  the  Tennessee  chancery  suit  two  sepa- 
rate and  distinct  burdens  rested  upon  Taylor. 
The  first  of  these  was  to  recover  judgment 
against  Palmer  on  the  claim  presented  by 
the  bill,  and  the  second,  If  he  should  recover 
such  judgment  to  subject  the  money  of  the 
bank  in  the  hands  of  Klyce  to  Its  satisfac- 
tion. The  first  of  these  issues  was  with 
Palmer,  and  the  second  with  the  defendant 
bank.  The  question  whether  jurisdiction  of 
the  bank  In  Missouri  could  be  obtained 
through  the  process  of  the  Tennessee  court 
In  that  suit  is  unimportant  because  it  vol- 
untarily submitted  Itself  to  the  jurisdiction 
by  going  into'  court  and  trying  the  issue 
upon  Its  merit  thus  brushing  aside  all  ques- 
tions of  the  right  of  the  complainant  to  ob- 
tain jurisdiction  of  its  person.  It  mijnit, 
perhaps,  have  appeared  only  for  the  purpo^ 
of  pleading  to  the  jurisdiction  but  it  did 
not  It  appeared  generally.  If  It  could  law- 
fully have  appeared  for  the  purpose  of  ob- 
jecting to  the  jurisdiction  of  the  court  over 
Palmer,  the  principal  defendant  It  raised 
no  such  question.  Nor  did  it  assert  the  un- 
constitutionality of  that  section  of  the  Code 
which  authorized  constructive  service  upon 
both.  Tt  went  to  trial  upon  the  merits  of  its 
case  and  was  defeated,  and  will  not  now  be 
permitted  to  deny  the  validity  of  the  Judg- 
ment in  that  respect  But  that  judgment 
was  only  ancillary  to  the  principal  Issue,  the 
Indebtedness  of  Palmer,  who  was  entitled  to 
his  day  in  court  before  his  property,  where- 
ever  it  might  be  situated,  could  be  subject- 
ed to  the  payment  of  the  claim.  So  that, 
unless  his  property  had  been  lawfully  seized 
by  the  chancery  court  in  Tennessee,  the  judg- 
ment ugalnst  him  was  a  nullity;  he  being 
at  the  time  a  resident  of  Missouri  and  not 
within  the  jurisdiction  of  the  court  at  the 
time.  It  is  true  that  had  he  been  in  Ten- 
nessee and  had  demanded  from  defendant 
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bank    the   payment   of   his   check   for   the  |  the  state,  or  by  Ms  voluntary  appearance 
amount  of  his  deposit  and  It  had  been  refused,    and  submission  to  the  Jurisdiction  except  In 


he  could  have  sued  in  Shelby  county  be- 
fore any  court  of  law  having  jurisdiction  of 
such  purely  legal  demands  in  that  county, 
and  in  aid  of  such  suit  could  have  attach- 
ed this  very  fund,  and  thus  appropriated  it 
to  the  payment  of  his  demand  under  the 
provisions  of  sections  3461  and  3463  of  the 
Shannon's  Code  of  Tennessee.  This  Juris- 
diction would  have  rested  upon  the  fact  that 
he  had  found  "the  property  of  his  debtor" 
in  Tennessee,  and  therefore  subject  to  the 
Jurisdiction  of  that  state.  In  this  case  no 
such  condition  exists.  Palmer  himself  is  the 
debtor.  He  bad  no  property  In  Tennessee, 
and  he  denies  that  Jurisdiction  of  his  per- 
son could  be  obtained  in  that  state  by  at- 
taching the  property  of  a  stranger  to  the 
controversy,  a  bank  in  the  state  of  Missouri, 
because  the  bank  owed  him  an  equal  amount 
payable  upon  his  check  and  over  its  counter  in 
that  state.  Both  parties  freely  admit  that,  If 
the  judgment  so  obtained  in  Tennessee  was 
valid  and  binding  as  against  Palmer,  he  can- 
not recover  In  this  suit  If  It  was  void,  the  ju- 
dicial appropriation  of  the  $440  In  the  hands 
of  Klyce  to  Its  payment  did  not  bind  him, 
and  he  should  have  Judgment  for  the  bal- 
ance of  his  deposit  as  demanded  in  this  suit. 
The  defendant  had  its  day  in  the  Tennessee 
court,  where  this  defense  was  open  to  It, 
and  its  failure  to  make  It  cannot  prejudice 
the  right  of  the  plaintiff. 

2.  It  will  be  seen  from  the  foregoing  that 
both  parties  concur  In  the  view  that  this 
case  hangs  solely  upon  the  point  whether  the 
Tennessee  Judgment  against  Palmer  was  val- 
id or  void  as  against  Palmer,  who  did  not 
appear  to  the  suit  and  was  not  served  with 
process  within  the  state  of  Tennessee. 

[f ,  2]  At  the  foundation  of  this  question 
lies  the  principle,  which  cannot  be  too  often 
repeated,  that  the  Jurisdiction,  both  legisla- 
tive and  judicial,  of  the  several  states  of 
this  Union,  is,  subject  to  the  powers  granted 
to  the  federal  government  by  the  federal 
Constitution,  supreme  and  absolute  over  all 
persons  and  property  within  their  respective 
Jurisdictions.  The  word  "respective,"  as  we 
have  used  It  to  express  the  Individual  Iden- 
tity of  the  states,  is  used  to  the  same  pur- 
pose in  article  10  of  the  amendments  to  the 
Constitution,  which  provides: 

"The  powers  not  delegated  to  the  United 
States  by  the  Constitution,  nor  prohibited  by  it 
to  the  states  are  reserved  to  the  states  re- 
spectively, or  to  the  people,'' 

By  Its  terms  the  jurisdiction  of  each  state 
is  protected  against  invasion  of  the  others. 
It  is  the  foundation  of  the  rule  so  often 
repeated  by  the  courts,  both  state  and  feder- 
al, that  no  judgment  of  a  state  court  can 
have  any  validity  unless  supported  by  per- 
sonal notice  to  the  defendant,  served  within 


so  far  as  It  may  be  directed  against  prop- 
erty actually  within  the  state  and  therefore 
subject  to  its  jurisdiction.  In  that  case  the 
several  states,  through  their  Legislatures, 
have  provided  for  proceedings  in  their  courts 
against  such  property  upon  constructive  no- 
tice to  the  nonresident  owners  with  the  same 
effect,  as  to  the  property,  as  upon  personal 
service  within  the  state ;  and  Judgments  ren- 
dered upon  such  notice  against  the  property, 
within  the  territorial  jurisdiction  of  the  state 
are  held  to  constitute  due  process  of  law 
within  the  meaning  of  the  fourteenth  amend- 
ment of  the  federal  Constitution.  This  doc- 
trine was  long  ago  stated  and  explained  by 
this  court  in  Smith  v.  McOutchen,  38  Mo. 
416,  in  which  we  said: 

"No  sovereignty  can  extend  its  powers  beyond 
its  own  territorial  limits  to  subject  either  per- 
sons or  property  to  its  judicial  decisions.  Ju- 
risdiction must  be  founded,  either  upon  the 
person  of  the  defendant  being  within  the  terri- 
tory of  the  sovereign  where  the  court  sits,  or 
his  property  being  within  such  territory;  for 
otherwise  there  can  be  no  sovereignty'  exerted, 
upon  the  known  maxim,  'Extra  territoriam  jus 
dicenti  impune  non  paretur.'  Even,  therefore, 
should  a  Legislature  of  a  state  expressly  grant 
such  jurisdiction  to  its  courts  over  persons  or 
property  not  within  its  territory,  such  grant 
would  be  treated  elsewhere  as  a  mere  attempt 
at  usurpation,  and  all  judicial  proceedings  in 
virtue  of  it  held  utterly  void  for  every  purpose." 

At  that  time  the  doctrine  was  ah  old  one 
and  has  since  been  persistently  reiterated  by 
this  court,  as  well  as  by  the  Supreme  Court 
of  the  United  States.  Latimer  v.  Union 
Pacific  By.,  43  Mo.  105,  97  Am.  Dec.  378; 
Marx  v.  Fore,  51  Mo.  69,  11  Am.  Bep.  432; 
Eager  v.  Stover,  59  Mo.  87;  Wilson  v.  St. 
Louis  &  S.  F.  By.  Co.,  108  Mo.  588,  18  S.  W. 
286,  32  Am.  St.  Bep.  624;  Assurance  Co.  v. 
Walden,  238  Mo.  49,  141  S.  W.  595;  Pen- 
noyer  v.  Neff,  95  U.  S.  714,  24  L.  Ed.  565; 
Life  Insurance  Co.  v.  Dunlevy,  241  U.  S.  518, 
36  Sup.  Ct.  613,  60  L.  Ed.  1140.  In  the 
case  last  cited  the  court  says  (241  U.  S. 
522,  36  Sup.  Ct.  014,  60  L.  Ed.  1140): 

"It  has  been  affirmatively  held  in  Pennsylvania 
that  a  judgment  debtor  is  not  a  party  to  a 
garnishment  proceeding  to  condemn  a  claim  due 
him  from  a  third  person  and  is  not  bound  by 
a  judgment  discharging  the  garnishee  (Buff  v. 
Buff,  85  Pa.  St.  333) ;  and  this  is  the  generally 
accepted  doctrine  (Shinn  on  Attachment  and 
Garnishment,  §  728).  Former  opinions  of  this 
court  uphold  validity  of  Buch  proceedings  upon 
the  theory  that  jurisdiction  to  condemn  is  ac- 
quired by  service  of  effective  process  upon  the 
garnishee. 

'•The  established  general  rule  is  that  any  per- 
sonal judgment  which  a  state  court  may  render 
against  one  who  did  not  voluntarily  submit  to 
its  jurisdiction,  and  who  is  not  a  citizen  of  the 
state,  nor  served  with  process  within  its  bor- 
ders, no  matter  what  the  mode  of  service,  is 
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void,  became  the  court  bad  no  jurisdiction  over 
his  person." 

From  the  law  declared  in  that  case  and 
applied  to  this,  It  follows  that  the  plaintiff 
was  not  a  party  to  the  garnishment  proceed- 
ing In  the  salt  between  Taylor  and  the  de- 
fendant bank  and  was  not  bound  thereby 
unless  he  was  properly  before  the  court 
upon  that  Issue  at  the  time  of  the  trial  upon 
the  notice  by  publication. 

[I]  3.  We  now  return  to  the  question  of 
the  validity  of  the  notice  to  plaintiff  upon 
which  it  Is  now  sought  to  bind  him  by  the 
Tennessee  Judgment  It  Is  admitted  that  he 
was  a  resident  of  Missouri,  and  that,  up  to 
the  time  of  the  trial  of  the  cause,  he  had 
never  been  in  Tennessee,  so  that  the  court 
was  without  jurisdiction  of  his  person,  and 
the  judgment  under  which  the  money  In  the 
hands  of  Klyce  was  paid  to  Taylor  was  void 
as  to  him  unless  supported  by  the  fact  that 
the  proceeding  was  In  rem  against  his  prop- 
erty in  that  state.  We  are  met  at  the 
threshold  of  this  Inquiry  by  the  admitted 
fact  that  be  had  no  Interest  whatever  In  the 
money  impounded  in  that  case  and  paid  into 
court  So  that  we  must  look  elsewhere  for 
the  res  of  which  the  Tennessee  court  is  said 
to  have  acquired  Its  jurisdiction  in  rem,  and 
find  it  deposited  in  the  defendant's  bank  in 
the  state  of  Missouri  as  a  general  deposit 
which  was  payable  at  .the  counter  of  the 
bank  upon  the  presentation,  during  banking 
hours,  of  a  check  or -other  proper  writing 
demanding  the  whole  or  any  part  thereof. 
Neither  the  Tennessee  court  nor  the  Tennes- 


see Legislature  had  any  power  to  modify 
the  contract  without  consent  of  the  deposi- 
tor, nor  did  the  bank  have  such  power  with- 
out the  like  consent  The  only  claim  to  ju- 
risdiction over  plaintiff  or  his  property  Is 
founded  upon  the  fact  that  the  Missouri  bank 
owed  him  $440,  payable  only  in  Missouri  up- 
on demand,  so  that  this  money  was  attached 
by  equitable  garnishment  by  the  process  of  a 
Tennessee  court  by  authority  of  a  legisla- 
tive act  of  that  state.  That  this  process 
gave  the  court  no  jurisdiction  of  the  plain- 
tiff for  the  purpose  of  adjudicating  his- per- 
sonal liability  to  Taylor  Is  amply  shown  by 
the  cases 'we  have  cited.  That  he  was  not 
bound  by  the  adjudication,  In  his  absence, 
logically  and  necessarily  follows.  That  the 
bank's  attorney  appeared  In  the  Tennessee 
court  and  paid  the  Taylor  claim  without  ad- 
judicating it  gave  the  court  no  jurisdiction 
over  Palmer,  and  the  respondent'8  attorneys 
very  properly  present  the  case  here  upon 
the  theory  that  such  Jurisdiction  and  the 
consequent  validity  of  the  judgment  against 
plaintiff  is  necessary  to  their  recovery. 

In  accordance  with  these  views,  the  Judg- 
ment of.  the  trial  court  should,  upon  the 
pleadings  and  admitted  facts,  have  been  for 
the  plaintiff,  and  we  accordingly  reverse  the 
judgment  and  remand  the  cause,  with  direc- 
tion to  so  enter  it 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
court  in  banc. 

All  concur,  except  WOODSON,  J,  who 
dissents. 
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SHSTTHMAN  v.  UNION  DEPOT  BRIDGE  & 
TERMINAL.  R  CO.     (No.  18228.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

May  28,  1919.    On  Rehearing, 

Dec.  1,  1919.) 

1_   Appeal  and  error  e=9302(6)— Assignment 

IK  MOTION  FOB  NEW  TRIAL  OF  ERROR  IN  OVER- 
RULING DEMURRER  TO  EVIDENCE  COULD  NOT 
&AI8E   EBBOBB  IN    INSTRUCTIONS. 

An  assignment  of  error,  in  motion  for  new 
trial  that  court  erred  in  overruling  defendant's 
demurrer  to  evidence  interposed  at  close  of 
plaintiffs  case,  could  not  raise  errors  in  in- 
structions. 

2.  Negligence  $=»83— Contbibutobt  negli- 
gence NO  DEFENSE  IN  ACTION  BASED  ON 
LAST  CLEAB  CHANCE   BOLE. 

Contributory  negligence  is  no  defense  to  a 
cause  of  action  based  solely  on  the  humanitari- 
an role. 

3.  Street  railroads  «=>103(3)— No  becovebt 
undeb  last  cleab  chance  bule,  unless 
motorman  had  seasonable  time  to  avebt 
collision. 

There  can  be  no  recovery  for  injuries  to 
an  automobile  struck  by  a  street  car  on  basis 
of  the  humanitarian  rule,  if  plaintiff's  chauffeur 
wantonly  drove  into  danger  or  carelessly  drove 
on  the  track  so  closely  in  front  of  an  on-coming 
car  that  motorman  did  not  have  reasonable  time 
to  avert  a  collision. 

4.  Appeal  and  error  $=»100S(2)  —  Vebdiot 

FOB  PLAINTIFF  APPROVED  BY  COURT  CONCLU- 
SIVE- UNLESS  THESE  IS  NO  EVIDENCE  TO  HAKE 
OUT  A  CASE. 

Where  trial  judge  in  negligence  case  over- 
ruled motion  for  new  trial,  verdict  for  plain- 
tiff will  not  be  disturbed,  unless  it  can  be  said 
as  a  matter  of  law  that  there  was  not  suffi- 
cient evidence  to  make  out  a  case. 

6.  Street  railroads  <8=114(19)  —  Evidence 
sufficient  to  sustain  vebdiot  fob  injury 
to  automobile  in  collision  undeb  last 
cleab  chance  rule. 
In  an  action  for  injuries  to  an  automobile 
struck  from  behind  by  a  street  car,  recovery 
being  sought  under  the  humanitarian  rule,  evi- 
dence held  sufficient  to  sustain  jury  finding  that 
motorman  had  reasonable  time  to  see  perilous 
position  of  plaintiff's  car  and  avert  a  collision. 

On  Rehearing. 

6,  Appeal  and  error  <g=»302(4)— Assignment 

0V  ERROR  IN  MOTION  FOR  NEW  TRIAL  THAT 
COURT  EBBED  IN  INSTRUCTING  AS  REQUESTED 
SUFFICIENT  TO  RAISE  ERRORS  IN  INSTRUC- 
TIONS. 

An  assignment  of  error  in  the  motion  for 

new  trial  that  court  erred  in  instructing  the 

jury  as  requested  is  sufficient  to  preserve  for 
review,  alleged  errors  in  the  instructions. 

7.  Courts  «3=»91(1)— Decision  ot  Supreme 
Court  handed  down  after  decision  of 
Court  of  Appeals  followed  on  beheab- 
raa. 

Where  Supreme  Court  overrules  decisions 
relied   on   by   Kansas   City   Court  of  Appeals 


after  the  latter's  decision,  the  rule  promulgated 
by  the  Supreme  Court  will  be  followed  on  re- 
hearing. 

8.  Negligence  «=>141  (9)  — Instruction  on 
last  chance  approved. 
In  a  last  chance  case,  an  instruction,  "Then 
your  verdict  rifcst  be  for  the  plaintiff  and 
against  the  defendant,  and  this  even  though  you 
believe  the  plaintiff  to  have  been  guilty  of 
negligence  in  getting  into  such  situation  of  per- 
il," is  not  error. 


Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  William  O.  Thomas,  Judge. 
"Not  to  be  officially  published." 

Action  by  R.  C.  Setnman  against  the  Un- 
ion Depot  Bridge  &  Terminal  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Kenneth  McO.  DeWeese,  of  Kansas  City, 
for  appellant. 

Clay  C.  Rogers  and  Virgil  Yates,  both  of 
Kansas  City,  for  respondent 

TRIMBLE,  X  Plaintiff's  automobile, 
while  upon  defendant's  electric  street  rail- 
way tracks,  on  the  Armour  bridge  across  the 
Missouri  river  at  Kansas  City,  was  run  into 
and  injured  by  one  of  defendant's  street  cars 
coming  from  behind  and  colliding  with  It. 
He  brought  this  suit  to  recover  the  damage 
done  to  the  automobile.  The  Jury'  returned 
a  verdict  for  plaintiff,  upon  which  judgment 
was  rendered  and  defendant  has  appealed. 

As  submitted,  the  case  was  bottomed  up 
on  the  humanitarian  rule,  and  the  issue  the 
Jury  was  called  upon  to  decide  was  whether, 
while  said  automobile  (being  operated  by 
plaintiff's  brother)  was  upon  the  track  and 
in  a  perilous  situation  with  the  driver  ob- 
livious of  the  danger,  the  operator  of  the 
street  car  knew,  or  by  the  exercise  of  or- 
dinary care  could  have  known,  of  such  peril- 
ous situation,  and  that  the  driver  was  un- 
aware thereof  in  time  by  the  exercise  of 
ordinary  care  and  with  due  regard  to  the 
safety  of  the  passengers  to  have  stopped  or 
slackened  the  speed  of  the  car  and  thereby 
avoided  striking  said  automobile.  Of  course, 
In  the  instruction,  all  the  necessary  elements 
of  a  cause  of  action  based  on  the. humani- 
tarian rule  were  left  to  the  jury  to  decide, 
though,  in  the  way  we  have  stated  it  above, 
it  might  appear  as  if  some  of  them  were 
assumed. 

[1]  We  are  without  power  to  consider  the 
alleged  errors  complained  of  in  the  instruc- 
tions given  for  plaintiff,  since  the  assignment 
in  the  motion  for  new  trial  that  "the  court 
erred  in  instructing  the  jury  as  requested 
by  the  plaintiff"  is  insufficient  to  preserve 
the  alleged  errors  for  review.  Section  1841, 
R  S.  1909;  Kansas  City  Disinfecting  Co. 
v.  Bates  County,  273  Mo.  300,  201  S.  W.  92; 
Wynne  v.  Wagoner  Undertaking  Co.,  274  Mo. 
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593,  204  S.  W.  15;  State  v.  Lewis,  273  Mo. 
518,  201  S.  W.  80;  Lampe  v.  United  Rail- 
ways Co.,  202  S.  W.  438;  Seitz  t.  Pelli- 
gfeen  Const  &  Inv.  Co.,  109  Mo.  App.  388, 
203  S  W.  503 ;  Nichtman  v.  United  Railways 
Co.,  203  S.  W.  401;  State  v.  Dllenkamp,  207 
8.  W.  770,  771;  Probst  v.  S§  Louis  Basket' 
Co.,  200  Mo.  App.  568,  207  S?  W.  891 ;  Sur- 
beck  v.  Surbeck,  208  S.  W.  645,  655.  This 
was  the  only  assignment  dealing  with  plain- 
tiff's Instructions.  The  assignment  that  "the 
court  erred  in  overruling  defendant's  demur- 
rer to  the  evidence,  Interposed  at  the  close 
of  plaintiff's  case,"  does  not  refer  to  the  in- 
structions, but  only  to  the  sufficiency  of  the 
evidence  to  support  a  verdict  In  plaintiff's 
favor. 

[t,  3]  The  defendant's  instructions  4,  7,  0, 
and  11  were  properly  refused,  since  every  one 
of  them  embodied  the  element  of  plaintiff's 
contributory  negligence  as  a  defense  to  the 
cause  of  action  resting  on  the  humanitarian 
rule.  Contributory  negligence  is  not  a  de- 
fense in  that  kind  of  a  case.  Of  course,  if 
the  plaintiff's  chauffeur  wantonly  drove  into 
danger  or  carelessly  drove  upon  the  track 
so  closely  in  front  of  the  on-coming  car  that 
the  motorman  did  not  have  reasonable  time 
in  which  to  become  aware  of  the  automobile's 
presence,  and  by  the  exercise  of  ordinary 
care  and  with  due  regard  to  the  safety  of 
those  in  his  charge  to  avert  a  collision,  then 
there  can  be  no' liability.  But  the  refused 
instructions  above  mentioned  did  not  sub- 
mit issues  applicable  to  plaintiff's  cause  of 
action,  but  unqualifiedly  made  plaintiff's  con- 
tributory negligence,  stated  generally,  a  com- 
plete defense  thereto.  To  have  given  such  in- 
structions in  a  case  where  the  cause  of  action 
relied  upon  was  a  violation  of  the  humani- 
tarian rule  would  have  been  error. 

[4]  The  trial  Judge's  conclusion  as  to  the 
weight  of  the  evidence  is  shown  by  the  judg- 
ment and  the  disposition  made  of  the  motion 
for  new  trial.  The  record  does  not  In  any 
manner  show  that  the  trial  judge  was  con- 
vinced that  a  new  trial  should  be  granted, 
and  refused  to  perform  his  duty  and  conse- 
quently overruled  the  motion  therefor.  Even 
if  the  remarks  of  the  trial  judge  could  be 
considered  by  us,  they  show  nothing  more 
than  that  he  had  some  doubts  as  to  what 
he  should  do  upon  the  defendant's  demurrer 
to  the  evidence  and  motion  for  new  trial, 
but  finally  had  resolved  those  doubts  in  fa- 
vor of  the  plaintiff. 

((]  This  brings  us  to  the  final  and  only 
question  in  this  appeal,  and  that  is  whether 
there  is  any  substantial  evidence  to  support 
plaintiff's  cause  of  action,  or,  to  state  it  a 
little  more  closely,  whether  it  appears  con- 
clusively, and  as  a  matter  of  law,  that  plain- 
tiff's automobile  went  upon  the  track  so 
closely  In  front  of  the  street  car  that  the 
motorman  did  not  have  reasonable  time  to 


avoid  the  collision  after  he  saw  or  should 
have  seen  the  danger. 

The  upper  deck  of  defendant's  bridge  is  for 
the  accommodation  of  electric  street  and  in- 
terurban   cars,   and   also   for    the    ordinary 
vehicles  of  road  and  street  traffic,   such  as 
wagons,    trucks,    buggies    and    automobiles. 
The  middle  portion  of  this  deck  is  occupied 
by  double  electric  street  car  tracks,  they  run- 
ning between  the  trusses,  which  in  the  por- 
tion of  the  bridge  over  the  stream  Itself  rise 
above  the  upper  deck  and',  upon  the  canti- 
lever principle,  help  support  the  bridge  In 
the  spans  over  the  river.    A  traffic  way,  for 
the  ordinary  street  and  road  vehicles,  lies 
'  on  each  side  of  this  middle  portion  occupied 
by  the  tracks  and  outside  of  the  trusses,  the 
way  on  the  west  being  for  south-bound  travel 
and  the  one  on  the  east  being  for  the  north- 
bound traffic.    The  upper  deck  is  on  a  level 
with  the  street  at  the  south  end  of  the  bridge, 
which  street  level  Is  on  the  top  of  the  Muffs 
on  the  south  side  of  the  river,  and  the  south 
end  of  the  bridge  proper  begins  at  the  edp* 
of  the  bluffs.    The  land  on  the  north  side 
of,  and  for  some  distance  next  to,  the  river, 
Is  on  a  much  lower  level,  and  hence  a  long 
approach  is   required   until   the    north  end 
of  the  bridge  proper  is  reached.    The  center 
or  middle  portion  of  this  north  approach  is 
also  occupied  by  the  street  car  tracks  with 
the  traffic  ways  on  each  side.    The  floor  of 
the  traffic  ways  and  of  the  car  tracks  on  the 
bridge  proper  and  the  approach  are  upon  the 
same  level,  relatively  considered,  and  auto- 
mobiles are  permitted  to  go  upon  this  mid- 
dle portion  occupied  by  the  tracks  in  goin.e 
over  the  bridge  proper  and  this  north  ap- 
proach, the  north-bound  automobiles  entering 
upon  the  car  track,  space  at  the  "throat"  or 
south  end  of  the  bridge  proper  near  the  south 
tollhouse  and  passing  along  over  the  bridge 
between  the  trusses  and  thence  over  the  ap- 
proach till  the  north  end  of  the  north  ap- 
proach was  reached,  where  at  the  "throat" 
the  north-bound  automobiles  would  diverge 
slightly  to  the  east,  through  an  open  space 
for  that  purpose,  on  to  the  east  or  north- 
bound traffic  way  again  and  thence  on  north 
along  the  roadway.    The  south-bound  auto- 
mobiles on  the  west  traffic  way  would  enter 
upon   the  middle  or  track  portion   of  the 
bridge  at  said  "throat"  at  the  north  end  of 
said  approach,  diverging  slightly  to  the  east 
through  a  similar  opening  on  the  west  side 
and  opposite  the  one  above  mentioned  on 
the  east  side. 

The  north  tollhouse  was  not  far  from  the 
north  end  of  the  trusses,  and  from  this  north 
tollhouse  northward  on  the  approach  to  the 
bridge,  for  a  distance  of  about  1,250  feet,  the 
traffic  ways  are  separated  from  the  middle  or 
car  track  space  by  a  fixed  concrete  guard  rail 
about  six  inches  high  and  six  inches  wide. 

About  11  o'clock  in  the  morning  of  Jul; 
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26,  1917,  plaintiff's  automobile,  driven  by 
plaintiff's  brother,  stopped  at  the  south  toll- 
house, paid  the  tolls,  and  went  on  north  up- 
on the  north  or  east  traffic  way.  He  did 
not  enter  upon  the  car  track  space.  While 
thus  drlviag  on  the  east  traffic  way  and  be- 
tween the,  two  tollhouses,  he  passed  the 
street  car  which  afterwards  collided  with 
him,  it  also  proceeding  northward.  After  the 
automobile  passed  the  north  tollhouse,  the 
driver  thereof  kept  on  in  the  east  traffic  way 
until  he  overtook  a  large  transfer  wagon, 
which  was  too  wide  to  allow  the  automobile 
to  pass.  Young  Sethman,  the  driver,  there- 
fore turned  the  automobile  to  the  left  pass- 
ing over  the  guard  rail  on  to  the  car  track 
space,  for  the  purpose  of  going  on  north  to  the 
place  where  at  the  "throat"  he  would  diverge 
again  slightly  to  the  east  and  regain  the  east 
traffic  way.  It  was  while  on  this  middle  por- 
tion or  car  track  space  that  the  street  car 
Sethman  had  passed  on  the  bridge  struck 
and  Injured  the  automobile. 

We  have  carefully  read  and  studied  the 
record,  and  are  convinced  that  we  are  not 
Justified  in  saying  there  is  no  substantial  evi- 
dence to  support  the  finding  that  after  the 
motorman  saw  or  should  have  known  the  dan- 
ger he  had  reasonable  time  to  have  averted 
the  danger  and  failed  to  exercise  reasonable 
care  to  do  so.  There  is  evidence  in  plaintiff's 
behalf  tending  to  show  that  when  plaintiff's 
driver  passed  the  street  car  on  the  bridge 
It  was  going  at  a  moderate  gait,  one  that  en- 
abled the  automobile  to  easily  pass  the  car; 
that  when  the  driver  started  over  Into  the 
street  car  space  he  looked  back  and  saw  the 
car  at  a  distance  which  he  and  another  man, 
following  in  another  automobile  on  the  east 
traffic  way  and  near  the  street  car,  estimated 
to  be  about  300  or  400  feet;  that,  thinking 
he  had  ample  time  to  go  upon  said  track 
and  continue  on  out  of  the  way,  plaintiff's 
driver,  without  stopping,  went  on  over  into 
that  space ;  that  after  he  had  gotten  into  it 
and  had  put  his  automobile  straight  with  the 
tracks,  a  companion  In  the  back  seat  warned 
him  of  the  approach  of  the  car,  and  he  start- 
ed up  as  best  he  could,  going  in  the  direc- 
tion the  car  was  going,  but  after  going  a 
short  distance  the  street  car  overtook  and 
struck  the  rear  end  of  the  automobile,  shunt- 
ing it  forward  ahead  of  the  car  and  doing 
the  damage  complained  of.  According  to  the 
evidence  In  plaintiff's  behalf,  the  motorman 
at  no  time  after  the  automobile  started  into 
the  car  track  space  made  any  effort  to  slack- 
en speed  or  stop  the  car  until  after  the  au- 
tomobile was  struck,  and  then  it  stopped 
within  a  very  few  feet  When  the  automo- 
bile started  upon  the  car  tracks  the  street 
car  was  evidently  going  much  faster  than 
when  plaintiff's  automobile  passed  it  back 
on  the  bridge  proper.  The  motorman  knew  the 
speed  he  was  then  going  at,  and  the  space  be- 
tween the  car  track  and  the  traffic  way  was 
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so  slight  that  the  moment  the  automobile - 
started  over  into  the  car  track  space  the  auto- 
mobile was  in  danger  if  the  car  reached  that 
spot  in  time.  We  cannot  say  that,  conclusive- 
ly, the  motorman  had  no  better  means  of 
seeing  and  realizing  the  danger  than  did  the 
driver  of  plaintiff's  automobile.  The  plaintiff 
had  passed  the  car  easily,  going  at  one  gait,' 
and  did  not  realize  it  was  now  going  at  an- 
other. The  motorman,  however,  did  know 
this.  Besides,  the  driver  of  the  automobile, 
coming  along  the  traffic  way  and  not  far  be- 
hind the  street  car,  feared  the  car  would 
overtake  and  strike  plaintiff's  automobile, 
and  stood  up  in  his  car  to  watch  results. 
There  was  nothing  to  impede  the  view  of  the 
motorman,  as  plaintiff's  automobile  went 
over  into  the  car  track  space,  since  -the  course 
was  straightaway,  and  there  were  no  trusses 
between  the  traffic  way  and  the  car  track 
space,  since  they  were  long  since  passed. 
Plaintiff  had  evidence  tending  to  show  that 
a  car  of  the  character  the  motorman  was 
driving  could,  under  the  circumstances  then 
existing,  and  with  safety  to  his  passengers, 
have  been  stopped  In  50  feet  The  motor- 
man  says  it  required  250  feet,  but  it  was, 
in  fact  stopped  in  very  much  less  than  that 
distance,  even  though,  according  to  plain- 
tiff's evidence,  no  attempt  was  made  to  stop 
until  after  the  collision  occurred.  The  mo- 
torman, however,  explains  this  by  saying  the 
impact  of  the  automobile  helped  the  car  to 
stop.  The  motorman  admits  In  his  testi- 
mony that  the  automobile  was  90  or  100 
feet  away  when  he  saw  it  start  over  into 
the  car  track  space.  So  that  he  had,  not  only 
the  time  it  took  to  go  this  distance,  but  also 
the  distance  the  automobile  ran  after  it 
got  into  the  car  track  space  and  -before  it 
was  struck,  in  which  to  act  in  order  to  avert 
the  collision.  And  it  must  be  remembered 
that  the  automobile  was  going  the  same  way 
the  car  was  and  was  increasing  its  speed 
as  fast  as  possible  as  soon  as  the  driver 
awoke  to  the  danger.  Hence,  even  a  slacken- 
ing of  the  speed  of  the  car  would  have  en- 
abled the  automobile  time  enough  to  have 
raised  sufficient  speed  to  have  gotten  on  out 
of  the  way.  Under  all  these  circumstances, 
we  are  clearly  without  authority  to  say  there 
was  no  evidence  from  which  the  Jury  could 
find  a  case  for  plaintiff.  Woodls  v.  United 
Railways  Co.,  199  Mo.  App.  348,  203  S.  W. 
489;  Taylor  v.  Metropolitan  Street  By.  Co., 
256  Mo.  191,  213,  214,  165  S.  W.  327 ;  Ingino 
v.  Metropolitan  St  Ry.  Co.,  179  S.  W.  771; 
Williams  v.  Kansas  City  Mevated  Ry.  Co., 
149  Mo.  App.  489,  131  S.  W.  115 ;  Aqna  Con- 
tracting Co.  v.  United  Rys.  Co.,  203  S.  W. 
483;  Dahmer  v.  Metropolitan  St  Ry.  Co., 
136  Mo.  App.  443,  118  S.  W.  496.  The  fact 
that  there  Is  some  vagueness  and  uncertain- 
ty as  to  the  place  on  the  long  approach  where 
the  collision  occurred  and  some  difference  of 
opinion  as  to  where  It  did  occur  does  not  Jus- 
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tify  us  In  making  any  different  ruling,  since 
that  does  not  conclusively  destroy  plaintiff's 
case,  but  Is  a  question  which,  like  the  others, 
the  jury  must  decide. 

The  judgment  must  be  affirmed,  and  It  Is 
■  accordingly  so  ordered. 

All  concur. 

On  Rehearing. 

BLAND,  X  [l-i]  At  the  time  of  the  de- 
livery of  the  foregoing  opinion  the  Supreme 
Court  had  not  handed  down  its  opinion  in  the 
case  of  State  ex  rel.  United  Railways  of  St 
Louis  v.  Reynolds,  213  S.  W.  782,  overrul- 
ing the  cases  cited  in  the  original  opinion 
herein  in  support  of  the  statement  made 
therein  that  this  court  was  without  power  to 
consider  the  alleged  errors  complained  of  in 
the  Instructions  given  for  plaintiff,  for  the 
reason  that  the  assignment  of  error,  where- 
in plaintiff's  Instructions  were  mentioned  in 
the  motion  for  new  trial,  was  not  sufficiently 
definite  to  preserve  the  question  so  that  It 
might  be  raised  in  this  court  The  motion 
for  a  rehearing  was  sustained  on  account  of 
the  said  action  of  the  Supreme  Court  In 
the  case  of  United  Railways  v.  Reynolds, 
supra,  and  for  no  other  reason.  However, 
upon  further  consideration  of  the  case  we 
adhere  to  the  foregoing  opinion  of  TRIM- 
BLE, J.,  handed  down  when  the  case  was 
originally  submitted. 

The  only  Instruction  of  plaintiff  that  de- 
fendant complains  of  la  plaintiff's  Instruc- 
tion Na  1,  which  reads  as  follows: 

"The  court  instructs  the  jury  that  if  you  find 
and  believe  from  the  evidence  that  the  defend- 
ant operates  a  system  of  electric  railways  be- 
tween Kansas  City,  Mo.,  and  North  Kansas 
City  in  Clay  county,  Ma,  and  that  said  system 
of  electric  railways  runs  over  the  bridge  known 
as  the  Armour-Swift-Burlington  Bridge  between 
Kansas  City,  Mo.,  and  North  Kansas  City,  Mo., 
and  that  upon  said  bridge  are  streets  for  vehi- 
cle traffic  much  used  by  the  public  for  ordinary 
purposes,  if  you  so  find,  and  if  you  further  find 
and  believe  from  the  evidence  that  on  or  about 
the  26th  day  of  July.  1917,  the  plaintiff  was 
the  owner  of  the  automobile  mentioned  in  evi- 
dence, and  that  said  automobile  was  at  said  time 
being  driven  and  operated  upon  and  over  said 
bridge  by  R.  L  Sethman,  if  you  so  find,  and 
that  at  said  time  and  place  the  said  automobile 
was  driven  and  operated  onto  the  railway  tracks 
used  by  the  defendant  on  said  bridge  and  in 
a  position  of  peril  and  danger  because  of  the 
approach  of  the  street  car  mentioned  in  evi- 
dence, if  you  so  find,  and  if  you  further  find  that 
the  driver  of  said  automobile  was  oblivious  to 
the  peril  and  danger  because  of  the  approach  of 
said  street  car  upon  said  tracks,  and  if  you  fur- 
ther find  that  the  defendant  through  its  agents, 
servants,  and  employes  operating  said  car  upon 
said  track  at  said  time  and  place,  knew  or  by 
the  exercise  of  ordinary  care  could  have  known 
of  the  perilous  situation  of  plaintiff's  said 
auto,  and  that  plaintiff's  driver  was  unaware 
of  said  danger,  if  you  so  find,  in  time  to  have 


enabled  said  agents,  servants,  and  employes  ot 
defendant  thereafter,  by  the  exercise  of  ordinary 
care  and  with  due  regard  to  the  safety  of  the 
passengers  on  said  car,  to  have  stopped  said 
car  or  slackened  the  speed  thereof,  and  to  have 
thereby  avoided  striking  and  injuring  plaintiff's 
said  automobile,  and  negligently  failed  to  do 
so,  if  you  so  find,  and  that  by  reason  of  such 
failure  to  stop  said  car  or  slacken  the  speed 
thereof,  plaintiff's  said  automobile  was  struck 
and  injured,  then  your  verdict  must  be  for  the 
plaintiff  and  against  the  defendant  and  this 
even  though  you  believe  the  plaintiff  to  hare 
been  guilty  of  negligence  in  getting  into  such 
situation  of  peril." 

It  is  contended  that  the  Instruction  Is  er- 
roneous by  reason  of  the  latter  part  thereof, 
to  wit  "then  your  verdict  must  be  for  the 
plaintiff  and  against  the  defendant  and  this 
even  though  you  believe  the  plaintiff;  to  have 
been  guilty  of  negligence  in  getting  Into  such 
situation  of  peril."  This  form  of  Instruction 
In  a  last  chance  case  has  been  so  long  ap- 
proved -that  the  Instruction  is  no  longer 
open  to  question  or  attack.  Klnlen  v.  Rail- 
road, 216  Mo.  146,  160,  161,  162,  115  &  W. 
S2S;  Mather  v.  Railroad,  166  Ma  App.  145, 
160,  148  S.  W.  883;  Strother  v.  Dunham,  193 
S.  W.  882,  886,  886. 

The  judgment  Is  affirmed. 
-    All  concur. 


FREDERICK  PIANO  CO.  v.  STANLEY  et  al 
(No.  2474.) 

(Springfield  Court  of  Appeals.    Missouri.    Feb. 
28,  1020.) 

1.  Principal  and  agent  €=372  —  SELLCta 

AGENTS  WHO  DENT  RIGHT  OF  PRINCIPAL  TO 
CONTRACT  COVERING  SALE  OF  PIANO  CHARGE- 
ABLE WITH  ITS  VALUE. 

Selling  agents  for  a  piano  company,  who 
sold  a  piano  and  took  a  mortgage  or  lease  on  it, 
but  refused  to  send  the  contract  to  the  company, 
are  chargeable  with  the  value  of  the  piano. 

2.  Appeal  and  error  $=»1177(1>— Reversal 
tor  new  trial  on  counterclaim  and  set- 
off on  account  of  indefinite  evidence 
and  instructions. 

In  replevin  by  a  piano  company  against  its 
selling  agents  to  recover  two  instruments  which 
developed  through  counterclaim  and  offset  into  a 
general  controversy  as  to  the  rights  of  the  par- 
ties, where  the  evidence  on  the  agents'  counter- 
claim was  very  indefinite,  and  the  instructions 
given  were  about  as  indefinite  as  the  evidence, 
judgment  for  the  agents  on  their  counterclaim 
muBt  be  reversed,  and  the  case  remanded  for  new 
trial,  particularly  where  the  agents  have  not 
been  charged  with  the  value  of  one  piano  with 
which  they  are  chargeable. 

Bradley,  J.,  dissenting. 

Appeal  from  Circuit  Court  Pemiscot  Coun- 
ty; Sterling  H.  McCarty,  Judge. 
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Action  by  the  Frederick  Piano  Company 
against  H.  Ia  Stanley  and  J.  B.  Westbrook, 
copartners  doing  business  under  tbe  firm 
name  of  the  Stanley  Piano  Company.  From 
judgment  for  defendants  on  their  counter- 
claim, plaintiff  appeals.  Reversed,  and  re- 
manded for  retrial  as  to  the  counterclaim 
and  plaintiff's  offset 

Fred  I*  Byrkit,  of  Kennett,  and  Ward  & 
Reeves,  of  Caruthersvllle,  for  appellant 
R»  J.  Smith,  of  Campbell,  for  respondents. 

STDRGIS,  P.  J.  This  suit  as  tried  is  in 
replevin  for  two  certain  pianos;  but  as  de- 
fendants admitted  plaintiff's  right  to  recov- 
er same,  the  controversy  centered  on  defend- 
ants' counterclaim  and  plaintiff's  offset  there- 
to. Tbe  counterclaim  was  principally  for 
commissions  alleged  to  be  due  to  defendants 
for  selling  10  other  pianos  for  plaintiff.  The 
trial  resulted  in  a  verdict  and  judgment  for 
defendants  on  their  counterclaim,  and  plain- 
tiff appeals. 

It  appears  that  plaintiff  consigned  to  de- 
fendants 16  pianos  for  sale  by  defendants  as 
Its  agent  Defendants  were  to  have  a  com- 
mission on  the  sale  of  each  piano  sold  by 
them,  the  amount  of  which  and  the  condi- 
tions on  which  same  was  to  be  due  are  fixed 
by  a  written  contract  between  them  dated 
May  9,  1916.  The  evidence  Is  not  so  volumi- 
nous, but  it  Is  unsatisfactory  and  difficult  to 
understand.  Each  sale  of  a  piano  constitutes 
a  distinct  transaction,  carrying  with  it  a 
commission  varying  in  amounts  and  whether 
earned  or  not  depending  on  the  facts  connect- 
ed with  that  transaction.  The  defendants^ 
however,  on  whom  the  burden  of  proof  rest- 
ed, made  little  attempt  to  prove  each  Item 
of  commission  separately,  but  lumped  them 
together,  assuming  that  if '  he  proved  one 
item  to  be  due  then  all  the  others  were 
due.  The  pianos  were  all  sold  on  time  pay- 
ments, but  no  proof  was  made  as  to  the 
cost  price,  the  sale  price,  or  the  amounts, 
number,  or  length  of  time  covered  by  the 
payments  on  each  or  any  piano.  Under  the 
contract  the  defendants'  commission  was  not 
to  be  earned  until  and  unless  there  was  col- 
lected and  paid  to  plaintiff  the  cost  or  con- 
signed value  of  the  pianos.  It  was  not 
claimed  that  this  was  done  in  any  Instance, 
and  defendants  based  their  claim  for  a  com- 
mission on  the  fact  that  the  pianos  were  sold 
to  solvent  customers,  and  that  plaintiff  then 
took  the  business  out  of  their  hands  and  did 
its  own  collecting.  Such  proof,  however, 
would  not  of  itself  entitle  defendants  to  a 
commission,  since  the  contract  provided  that 
all  installment  notes  should  be  payable  to 
or  Indorsed  to  plaintiff,  and  be  forwarded 
to  it  and  all  money  collected  should  be  de- 
posited to  plaintiff's  credit  and  forwarded  to 
it    The  contract  then  provides: 

"But  nothing  hereinbefore  or  hereinafter  con- 
tained shall  be  construed  as  divesting  consignor 


of  its  right  to  collect  directly  from  purchasers 
or  lessees,  and  the  consignee  doth  hereby  ex- 
pressly agree  that  the  said  consignor  may,  at 
any  time,  without  notice,  collect  direct  from 
such  customer  or  lessee,  and  in  that  event  a 
reasonable  charge  for  services,  costs,  collections 
and  disbursements  incurred,  including  attor- 
ney's fees,  may  be  made  by  the  said  consignor 
and  deducted  from  the  moneys  collected,  and  in 
the  event  of  the  said  consignor  exercising  its 
right  to  collect,  directly  from  purchasers  or 
lessees,  the  consignee  agrees  to  desist  from 
making  collections  and  to  render  the  said  con- 
signor every  assistance  in  making  the  same." 

It  may  be  that  if  plaintiff  took  over  the 
exclusive  right  to  collect  It  could  not  by  its 
neglect  In  trying  to  collect  deprive  defend- 
ants of  their  commission,  but  that  was  not 
the  theory  of  defendants'  recovery.  In  fact 
there  is  no  evidence,  except  in  one  or  two 
cases,  that  plaintiff  took  the  collection  of  the 
installment  notes  out  of  defendants'  hands. 

As  showing  the  loose  way  in  which  the 
case  was  tried  and  the  lack  of  substantial 
evidence  supporting  defendants'  claim,  ex- 
cept mere  general  statements  and  conclu- 
sions of  witnesses,  we  quote  from  defend- 
ants' evidence: 

Witness :  I  have  an  item  for  commission  due 
from  G.  M.  Johnson  sale.  I  sold  that  piano 
and  claim  $98  on  account  of  commissions  on  the 
sale  of  that  piano.    That  amount  is  due. 

Q.  Could  you  have  collected  that  account  if 
the  plaintiff  had  not  interfered  with  you? 

Mr.  Reeves:  I  object  to  that  as  calling  for 
an  opinion  of  the  witness. 

The  Court:   The  objection  is  overruled. 

Witness:  I  was  collecting  on  the  account 
fairly  well.    I  considered  it  a  solvent  account 

Q.  After  the  plaintiff  had  ordered  you  not 
to  collect  that  from  him  and  ordered  him  not  to 
pay  you,  could  you  make  any  further  collections 
on  that?    A.  No,  sir. 

Mr.  Reeves:  I  object  to  that  for  the  reason 
that  it  hasn't  been  shown  that  the  plaintiff  made 
any  such  order  to  anybody. 

The  Court:   The  objection  is  overruled. 

Witness:  We  have  items  here  for  commis- 
sions due  us  on  pianos  sold  as  follows :  piano 
sold  to  W.  A.  Wagoner,  commissions  $97;  pi- 
ano sold  to  Bailey  8c  Uttley,  commissions,  $72; 
piano  sold  to  A.  W.  Goodwin,  commissions, 
$152 ;  piano  sold  to  Maude  E.  Bailey,  commis- 
sions, $69;  piano  sold  to  Frank  Edmunston, 
commissions,  $35;  piano  sold  to  Will  Saris, 
commissions,  $21;  piano  sold  to  D.  O.  Porter, 
commissions,  $107;  piano  sold  to  Tom  Collins, 
commissions,  $70. 

Mr.  Smith:  The  total  amount  is  $734  on 
the  items  that  I  have  just  named  there. 

Q.  That  amount  is  due  you  on  account  of 
commissions?  A.  Yes,  sir;  I  am  speaking  for 
the  Stanley  Piano  Company. 

We  have  searched  the  record  in  vain  for 
what  plaintiff  did  to  "interfere"  with  de- 
fendants making  collections,  and  find  nothing 
except  letters  written  to  one  or  two  purchas- 
ers. As  to  the  other  purchasers,  the  record 
fe  silent  on  this  point 

It  also  appears  that  in  at  least  three  or 
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four  sales  on  Installments  the  purchasers, 
after  making  a  few  small  payments  to  and 
which  were  retained  by  defendants,  refused 
to  make  any  farther  payments,  and  plaintiff 
took  back  the  piano  sold.  Certainly  plain- 
tiff did  not  do  this  when  the  purchaser  was, 
solvent  and  meeting  his  payments  as  they 
came  due.  At  least  there  is  no  proof  to 
this  effect,  except  the  mere  general  state- 
ment made  by  plaintiff  with  reference  to  a 
particular  sale  to  E.  E.  Mahar  that — 

"I  would  have  collected  on  it  had  it  not  been 
for  any  special  calamity  which  sometimes  hap- 
pens in  any  business.  The  history  of  these  peo- 
ple would  lead  us  to  believe  that  we  would  nat- 
urally have  counted  on  collecting  it.  They 
were  responsible  people  and  could  pay." 

■  The  Instructions  given  for  defendants  are 
about  as  general  and  indefinite  as  the  evi- 
dence.  The  jury  was  told  that — 

If  defendants  "did  sell  certain  pianos  under 
and  according  to  the  terms  of  the  said  contract, 
and  you  further  find  that  plaintiff  through  its 
agents,  representatives  and  attorneys,  inter- 
fered with  the  sales  made  by  defendants,  and  so 
conducted  itself  to  cause  the  purchasers  of 
the  instruments  sold  by  defendants  not  to  pay 
for  the  instruments,  and  if  you  find  that  such 
conduct  on  the  part  of  the  plaintiff  caused  the 
defendants  to  be  damaged  thereby,  then  you 
should  find  for  the  defendants  on  their  counter- 
claim in  such  sum  as  you  may  find  they  may 
have  been  damaged,  not  to  exceed  the  amount 
sued  for  in  defendants'  answer  and  counter- 
claim." 

Certainly  this  Instruction  Is  very  Indefi- 
nite, and  gave  the  Jury  a  wide  field  In  which 
to  speculate  as  to  what  constituted  a  suffi- 
cient interference  with  the  sales  made  by 
defendants  to  make  plaintiff  liable.  The  jury 
may  have,  and  it  seems  did,  conclude  that 
plaintiff  had  no  right  to  collect  Its  own 
notes  or  take  any  steps  to  enforce  payments 
by  retaking  the  piano  sold — the  very  thing 
the  contract  provided  they  could  do. 

[1]  The  plaintiff  sued  in  replevin  for  4 
pianos.  One  of  these,  No.  122,691,  was  not 
taken  under  the  replevin  writ  because  not 
found  in  defendants'  possession.  As  to  this 
piano  defendants  testified: 

"We  sold  piano  122681  to  some  one  for  $300, 
and  took  a  mortgage  or  lease  on  it,  and  the 
company  asked  us  to  send  that  lease,  but  I  don't 
think  that  we  sent  it,  because  the  fact  of  the 
matter  is  that  it  interfered  with  our  business, 
and  at  the  time  we  consulted  onr  attorney,  and 
we  figured  that  we  might  lose  out,  and  we  had 
no  chance  to  come  back  on  them.  It  was  re- 
ported to  the  company.  The  company  asked 
us  for  the  contract,  but  we  never  sent  it." 

The  plaintiff's  evidence  is  also  to  the  effect 
that  this  piano  was  never  accounted  for  by 
defendants,  either  in  notes,  money,  or  other- 
wise. That  defendants  should  account  for 
or  be  charged  with  the  value  of  this  piarto 
seems  clear.    The  defendants,  however,  re- 


covered the  full  amount  of  the  comxalsslans 
claimed,  with  no  deductions  whatever. 

[2]  The  case  must  be  remanded  for  new 
trial,  and  there  is  no  need  for  commenting 
further,  except  to  say  that  we  find  no  basis 
for  plaintiff's  claim  that  defendants  were  re- 
quired to  collect  in  cash  at  the  first  payment 
at  least  30  per  cent  of  the  sale  price.  The 
contract  provides  that  the  pianos  must  be 
sold  for  at  least  30  per  cent  above  the  con- 
signed value,  but  nothing  is  said  as  to  the 
30  per  cent  being  required  to  be  paid  in  ad- 
vance. 

We  also  suggest  that,  as  the  replevin  fea- 
ture of  this  case  Is  entirely  settled  and  noth- 
ing remains  except  an  accounting  between 
the  parties,  the  case  might  properly  and  more 
satisfactorily  be  tried  by  referee.  As  we  un- 
derstand it  there  were  13  piano  sales  in- 
volved, on  each  of  which  payments  were 
made  In  varying  numbers  and  amounts. 
Most  of  the  amounts  were  retained  by  de- 
fendants, and  were  or  should  be  credited  on 
the  commissions,  if  any,  due  defendants. 
Each  sale  was  a  separate  transaction,  and 
the  commissions  earned,  if  any,  and  the  pay- 
ments made  to  defendants  and  amounts  paid 
over  to  plaintiff  should  be  arrived  at  sep- 
arately. The  attempt  to  try  the  case  be- 
fore a  Jury  has  left  it  in  inextricable  confu- 
sion. 

The  case  will  therefore  be  reversed  and 
remanded  to  be  retried  as  to  the  respective 
counterclaims  of  the  defendants  and  plain- 
tiff. The  finding  as  to  the  replevin  feature 
will  stand,  and  one  judgment  be  finally  en- 
tered disposing  of  the  whole  case. 

FARRINGTON,  X,  concurs. 

BRADLEY,  X  (dissenting).  Plaintiff  at 
the  outset  proceeded  in  replevin  for  foor 
pianos.  Defendants  answered  by  general  de- 
nial, and  a  counterclaim.  The  counterclaim 
is  based  on  commissions  which  defendants 
claim  accrued  to  them  from  sales  of  pianos 
to  various  customers,  l'he  counterclaim 
sets  out  the  date  of  the  sale,  the  name  of  the 
customer,  and  the  amount  of  the  commission. 
Plaintiff  demurred  to  this  counterclaim  on 
the  ground  that  it  "was  irrelevant  and  Im- 
material, and  sets  out  no  legal  defense  In 
this  action,  this  being  an  action  in  replevin, 
and  nowhere  In  said  counterclaim  Is  It  al- 
leged that  the  commissions  charged  were 
liens  upon  said  property  owned  by  plaintiff 
or  which  would  preclude  recovery,  and  be- 
cause the  acts  alleged  by  defendants  to  have 
been  done  by  plaintiff  are  not  such  acts  as 
would  preclude  recovery  in  replevin."  This 
demurrer  was  overruled,  and  plaintiff  replied 
by  setting  up  ft  counterclaim  demanding 
$838.15.  Plaintiff  s  counterclaim  is  for  tbe 
following  items:  On  its  claim  that  defend- 
ants were  required  to  collect  in  cash  as  tbe 
first  payment  30  per  cent  of  the  sale  price, 
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$386.40;  on  a  piano  sold  to  Mrs.  Wagoner, 
because  it  Is  alleged  that  she  la  Insolvent  and 
her  whereabouts  unknown,  $268 ;  for  expens- 
es Incurred  in  taking  up  one  piano  In  pos- 
session of  the  railroad  company,  $48.75;  for 
alleged  expenses  and  damages  Incurred  in 
taking  up  other  pianos,  $80 ;  for  alleged  col- 
lections made  by  defendants,  and  not  remit- 
ted, $55.  In  its  counterclaim  defendants  al- 
lege that  each  of  the  customers  knew,  or 
ought  to  have  so  known,  and  that  to  protect 
itself  plaintiff  "did  under  the  contract  as- 
sume the  collection  and  taking  up  of  the  in- 
struments." 

The  jury  found  for  plaintiff  in  the  replev- 
in wing  of  the  case,  and  that  the  value  of 
(be  piano  In  defendants'  possession  was  $265, 
and  tor  defendants  on  their  counterclaim  in 
the  sum  of  $733,  and  against  plaintiff  on  its 
counterclaim.  When  the  cause  came  on  for 
trial  plaintiff  dismissed  as  to  two  of  the 
pianos  sought  in  replevin,  on  the  ground  that 
there  was  no  evidence  to  show  possession  in 
defendants.  Defendants  did  not  controvert 
plaintiff's  right  to  "possession  of  the  pianos 
replevined,  and  the  trial  was  wholly  on  the 
respective  counterclaims,  defendants  taking 
the  lead,  opening  and  closing.  It  was  admit- 
ted that  one  of  the  pianos  remaining  after 
the  dismissal  was  at  the  time  of  the  trial  in 
defendants'  possession,  and  that  the  other 
one  was  in  the  possession  of  plaintiff,  and 
that  the  piano  in  possession  of  defendants 
was  of  the  value  of  $265.  No  damages  were 
asked  In  the  replevin  wing  of  the  case.  The 
clauses  in  the  contract  concerning  sales  and 
commission  are: 

"(2)  That  it  may  be  sold  by  the  consignee  but 
only  on  account  of  the  consignor;  it  may  be 
sold  for  cash  or  on  weekly  or  monthly  install- 
ments; if  sold  on  installments  the  term  of 
sale  must  require  payment  in  full  within  twen- 
ty-four months  from  the  date  of  sale;  if  con- 
signor shall  at  any  time  consent  to  a  sale  pay- 
able beyond  twenty-four  months  the  consigned 
value  of  the  instrument  so  sold  shall  be  in- 
creased by  adding  one  per  cent,  per  month. 
That  it  shall  be  sold  at  a  price  requiring  money 
payments  of  at  least  thirty  per  cent,  above  the 
consigned  value.  If  sold  on  installments,  it 
may  be  sold  in  the  name  of  consignee  or  con- 
signor. In  either  event  the  consignee  shall, 
at  the  time  of  the  sale,  take  and  procure  from 
the  person  to  whom  it  is  sold,  a  written  agree- 
ment, in  form  approved  by  consignor;  if  such 
agreement  be  in  the  name  of  consignor,  same 
shall  immediately  be  forwarded  to  consignor, 
if  such  written  agreement  be  in  the  name  of 
consignee,  it  shall  be  immediately  assigned  to 
consignor  by  written  assignment  in  form  ap- 
proved by  consignor,  and  said  agreement  as  as- 
signment thereof  shall  immediately  be  forward- 
ed to  consignor  at  the  city  of  New  York." 

"(8)  Consignee  shall  be  entitled  to  have  and 
receive  of  and  from  consignor  as  compensation 
for  services  as  agent,  in  selling  or  leasing  the 
instrument  consigned  and  for  services  in  col- 


charges,  disbursements  and  expenses  of  every 
description,  a  sum  equal  to  the  difference  be- 
tween the  consigned  value  and  the  amount  ac- 
tually received  by  the  consignor,  less  all  charges 
and  expenses,  but  said  compensation  shall  not 
be  due  or  payable  to  the  consignee  until  (a)  all 
the  terms  and  conditions  of  this  agreement  shall 
have  been  complied  with  by  the  consignee  in 
all  respects;  (b)  there  shall  be  no  indebtedness 
due  from  consignee  to  consignor,  and  in  no 
event  shall  the  consignee  have  any  lien  or 
charge  upon  the  instrument  consigned,  or  upon 
the  proceeds  or  any  part  of  the  proceeds  of 
the  sale  or  rent  of  the  same,  or  upon  any  writ- 
ten agreement  taken  upon  the  sale  or  rental  of 
the  same.  In  no  event  shall  any  action  lie 
against  consignor  unless  brought  within  six 
months  after  the  right  of  action  accrues. 

"(9)  The  consignee  shall  be  entitled  to  have, 
and  to  receive  in  the  manner  provided  by  the 
eighth  paragraph  hereof,  certain  additional  com- 
pensation, as  follows:  In  case  consignee  shall 
sell  instrument  for  cash  within  thirty  days  after 
the  date  of  original  consignment,  a  sum  equal  to 
twenty  per  cent,  of  the  consigned  value;  if 
within  sixty  days,  ten  per  cent,  of  the  con- 
signed value;  if  within  four  months,  five  per 
cent,  of  the  consigned  value.  In  case  consignee 
shall  within  thirty  days  after  date  of  consign- 
ment, sell  instrument,  to  be  paid  for  in  install- 
ments and  assign  the  sale  agreement  therefor  to 
consignor,  a  sum  equal  to  ten  per  cent,  of  the 
consigned  value,  If  within  sixty  days,  five  per 
cent,  of  the  consigned  value." 

After  the  signatures  of  the  parties  appears 
this  modification,  duly  signed: 

"The  foregoing  agreement  is  hereby  modified 
to  the  extent  only  that  in  case  of  an  install- 
ment sale  of  any  consigned  instrument,  con- 
signee may  retain  the  whole  or  so  much  of 
the  initial  or  down  payment  as  will  leave  the 
balance  still  to  be  paid  upon  the  consigned  in- 
strument so  sold,  not  less  than  thirty  per  cent. 
above  the  consigned  value,  the  sums  so  retained 
to  be  applied  on  or  deducted  from  the  compen- 
sation to  become  due  to  the  consignee  as  provid- 
ed in  the  foregoing  agreement,  and  otherwise, 
sums  so  retained  shall  be  payable  by  consignee 
to  consignor  upon  demand." 

Defendants  sold  the  instruments  upon 
which  they  claim  a  commission,  and  took 
notes  payable  to  themselves,  secured  by  mort- 
gages on  the  pianos.  They  indorsed  these 
notes,  whether  with  or  without  recourse  doos 
not  appear,  and  sent  them  with  the  mort- 
gages to  plaintiff.  Payments  by  the  purchas- 
ers were  not  satisfactory  to  plaintiff,  and 
this  is  what  caused  the  trouble.  Some,  if 
not  ail,  of  the  accounts  against  defendants' 
customers  to  whom  they  had  sold  these  pian- 
os were  placed  in  the  hands  of  local  attor- 
neys, and  over  the  heads  of  defendants,  and 
because,  in  some  instances,  it  was  disclosed 
that  collections  had  been  made  for  which  no 
report  bad  been  sent  in,  plaintiff  seemed  to 
conclude  that  defendants  were  not  dealing 
with  them  on  the  square.  The  modification 
clause  of  the  contract  clearly  shows  that  de- 


lecting, depositing  and  remitting  payments  and    fendants  had  a  right  to  retain  without  re- 
in  full   for   all  commissions,   services,  outlay,  I  porting  collections  which  might  be  made  un- 
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der  this  clause,  and  defendants  In  their 
evidence  concerning  such  collections  or  pay- 
ments rightly  Insist  that  they  were  not  re- 
quired to  report  them  or  to  account  for  them, 
except  as  In  the  clause  provided. 

On  April  20,  1917,  plaintiffs,  through  their 
New  York  attorneys,  wrote  Tom  Collins 
Company  at  Campbell,  Mo.,  one  of  defend- 
ants' customers  to  whom  they  had  sold  a 
piano,  and  on  which  they  were  claiming  a 
commission,  to  make  no  payment  to  the  Stan- 
ley Piano  Company  "under  any  circumstanc- 
es." In  this  same  letter  plaintiff's  attorneys 
say: 

"We  understand  that  you  have  been  instruct- 
ed to  make  payments  on  your  account  at  the 
'  Bank  of  Campbell." 

Who  so  Instructed,  unless  plaintiff  did  so? 
The  Inference  is  too  plain  for  doubt  On  the 
same  date  the  same  attorneys  wrote  defend- 
ants: 

"As  you  have  not  handled  these  accounts  to 
the  satisfaction  of  our  clients,  they  have  request- 
ed us  to  instruct  you,  pursuant  to  the  terms 
of  the  consignment  agreement,  to  accept  no  far- 
ther .  payments  from  the  customers  to  whom 
you  sold  the  various  instruments;  to  advise  the 
several  customers  to  make  future  payments  as 
heretofore  directed  by  our  clients." 

In  this  letter  every  Instrument  upon  which 
defendants  claim  a  commission  was  specific- 
ally mentioned,  and  the  correct  name  and 
address  of  the  purchaser  stated,  showing  that 
defendants  had  reported  the  sales,  and  that 
plaintiff  knew  the  address  of  each  buyer.  In 
the  letter  plaintiff's  attorneys  state  that  the 
various  customers  have  been  directed  about 
future  payments.  Is  It  reasonable  that  plain- 
tiff having  the  name  and  address  of  each 
purchaser  would  not  write  them  as  it  wrote 
the  Collins  Company?  The  majority  opinion 
seems  to  lay  some  stress  on  the  fact  that  de- 
fendants did  not  produce  all  these  letters. 
In  view  of  the  letter  to  the  Collins  Company, 
and  to  defendants,  It  Is  reasonable  to  con- 
clude that  plaintiff  wrote  each  and  every  one 
of  defendants'  customers  like  defendants  say, 
and,  without  assigning  any  sufficient  reason, 
caused  such  dissatisfaction  that  they  refused 
to  pay,  and,  without  attempting  to  force  pay- 
ment, plaintiff  merely  took  up  its  pianos,  kept 
all  that  had  been  remitted,  and  refused  to 
pay  defendants  their  commission  on  any  of 
the  pianos  sold.  One  of  the  defendants  stat- 
ed that  plaintiff  "wrote  to  our  customers  be- 
fore payments  were  due,  and  Instructed  them 
not  to  make  payments  to  us,  and  that  neces- 
sarily caused  a  misunderstanding  among  our 
customers,  and  they  didn't  want  to  have 
any  further  business  with  us."  Plaintiff 
makes  no  contention  that  these  letters  were 
not  written,  but  that  they  are  not  competent 
as  tending  to  establish  defendants'  counter- 
claim..   Also  defendant  Stanley  testified: 


"The  interference  of  the  Frederick  Piano  Com- 
pany stopped  my  collections.  They  wrote  these 
letters  to  my  clients  and  that  interfered  with 
our  collections.  If  they  had  not  done  that  I 
am  sure  that  we  would  have  made  them.  It 
might  have  been  a  little  slow.  We  had  securi- 
ties for  these  accounts,  chattel  mortgage  se- 
curity; the  pianos  were  not  sold  on  open  ac- 
count ;  we  took  as  security  a  chattel  mortgage 
on  the  piano  for  the  Frederick  Piano  Company. 
We  indorsed  the  note,  and  the  Frederick  Piano 
Company  have  the  notes." 

The  record  shows  that  the  pianos  were 
consigned  from  New  York  City  to  defend- 
ants on  June  7,  1916,  and  that  defendants 
sold  1  July  3d  and  1  July  4th,  and  on  these 
two  sales  defendants  were  entitled  to  an  ad- 
ditional commission  under  paragraph  9  of 
the  contract  On  July  8th,  12th,  20th,  and 
29th,  a  sale  was  made,  and  on  each  of  these 
defendants  were  entitled  to  an  additional 
commission  under  paragraph  9.  This  includ- 
ed 6  of  the  10  pianos  on  which  plaintiffs 
Claim  a  commission.  The  record  shows  also 
that  some  of  these  pianos  were  sold  at  a 
price  involving  the  application  of  the  modi- 
fication dause  of  the  contract,  and  under  this 
clause  defendants  could  retain  the  whole  or 
any  part  of  an  Initial  payment,  so  that  the 
balance  to  be  paid  wsb  not  less  than  30  per 
cent,  above  the  consigned,  value.  Such  sums 
so  retained  were  to  be  deducted  or  applied 
on  the  commissions  coming  to  defendants  un- 
der the  contract  proper.  The  amount  of 
commissions,  and  the  character  of  report,  not 
only  depended  on  the  amount  a  piano  was 
sold  for,  but  also  upon  when  It  was  sold  and 
the  amount  of  the  Initial  payment  Defend- 
ants testified  that  they  retained  no  payments 
which  they  were  required  to  report  or  remit 
according  to  the  terms  of  the  contract  and 
plaintiff  makes  claim  on  this  score  tor  only 

Some  stress  Is  laid  in  the  majority  opinion 
on  the  manner  in  which  defendants  proved 
their  counterclaim.  It  is  stated  therein  mat 
defendants  made  little  attempt  to  prove  each 
item  of  commission  separately,  but  lumped 
them  together,  assuming  that  if  they  proved 
one  Item  to  be  due,  then  all  the  others  were 
due.  After  proceeding  to  prow  the  items  of 
commission  on  the  Mahar  account  and  the 
Johnson  account  as  stated  in  the  majority 
opinion,  defendant  Stanley,  testifying,  stated: 

"We  have  items  for  commissions  due  us  on 
pianos  sold,  as  follows." 

Then  followed  the  itemized  statement  as 
appears  In  the  majority  opinion.  All  of  the 
10  items  appeared  in  defendants'  counter- 
claim exactly  as  the  witness  gave  It,  and 
plaintiff  had  this  counterclaim,  or  knew  its 
contents,  from  January  14th,  when  it  was 
filed,  more  than  10  months  before  the  trial. 
The  objection  to  proving  the  counterclaim  la 
this  fashion  was  on  the  ground  that  such 
was  merely  the  opinion  or  conclusion  of  the 
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witness.  After  giving  this  evidence  defend- 
ant Stanley  stated,  as  above  quoted,  that 
they,  the  defendants,  indorsed  the  notes,  and 
that  plaintiff  company  had  them.  Then  he 
was  asked: 

"Q.  Out  of  these  notes  yon  are  entitled  to 
this  amount  of  commission? 

"Mr.  Reeves:  I  object  to  that  for  the  rea- 
son that  it  is  too  remote  and  speculative. 

"The  Court:  Objection  overruled.  (Excep- 
tion.)- 

"The  Court :  How  much  does  that  amount  to? 

"Mr.  Smith :  The  total  amount  is  $734  on  the 
items  that  I  have  just  named  there. 

"Q.  Hat  amount  Is  due  yon  on  account  of 
commissions?    A.  Tea,  sir.'* 

Defendant  Westbrooke  gave  evidence  of 
the  commissions  similarly  to  that  of  defend- 
ant Stanley,  and  the  objections  were  the 
same ;  that  is,  that  such  evidence  was  mere- 
ly an  opinion  of  the  witness.  Both  defend- 
ants, after  naming  the  individual  sales  and 
giving  the  amount  of  the  commission  as  they 
figured  it  from  the  contract,  stated  that  the 
amount  was  9784.  On  cross-examination 
plaintiff  did  no  more,  so  far  as  pertained  to 
the  amount  of  the  commissions,  than  to  have 
defendants  repeat  what  they  had  said  on  di- 
rect examination.  No  attempt  was  made  to 
ascertain  how  defendants  figured  that  such 
and  such  commission  was  due  them  on 
any  particular  piano.  It  was  unnecessary, 
though,  to  make  such  Inquiry,  because  plain- 
tiff, like  defendant,  knew  the  sale  price  of 
each  piano  on  which  a  commission  was  claim- 
ed and  the  date  of  the  sale,  and  with  this  in- 
formation the  matter  of  commission  was 
purely  a  question  of  applying  the  sale  price 
and  the  date  of  the  sale  to  the  terms  of  the 
contract.  It  was  certainly  much  more  intel- 
ligible and  easier  to  comprehend  by  the  jury 
than  It  would  have  been  had  defendants  giv- 
en the  amount  of  the  sale  price  and  the  date, 
and  then  had  undertaken  to  show  by  the  ap- 
plication of  the  different  provisions  of  the 
contract  that  the  commission  was  so  and  so. 
At  least  six  of  the  sales  would  have  required 
the  application  of  more  than  one  paragraph 
of  the  contract  to  arrive  at  the  commission, 
and  any  sale  that  fell  within  or  under  the 
modification  clause  would  have  involved  the 
matter  in  further  confusion.  Plaintiff  knew, 
for  10  months  prior  to  the  trial,  the  amount 
claimed  on  each  sale,  and  the  name  and  ad- 
dress of  the  purchaser,  and  was  possessed  of 
every  fact  necessary  to  have  proved  by  de- 
fendants themselves  that  they  were  ever 
shooting  the  mark  in  estimating  their  com- 
missions had  such  been  the  case.  Plaintiff  In 
fact  was  not  questioning  that  defendants  bad 
estimated  their  commissions  correctly,  but 
was  proceeding  on  the  theory  that  it  had 
made  no  unwarranted  Interference  which 
would  justify  defendants  in  claiming  any 
commission  at  that  stage  of  the  business  re- 
lations between  tnem. 


In  City  of  St  Louis  v.  McCully  Const  Co., 
184  S.  W.  939,  an  objection  on  the  ground 
that  certain  evidence  was  Incompetent  be* 
cause  it  was  merely  opinion  evidence  is  dis- 
cussed. There  witnesses  who  knew  were  per- 
mitted to  testify  that  certain  work  "had  been 
done  in  accordance  with  the  plans  and  speci- 
fications of  the  contract."  The  opinion  states 
that  "strenuous  objections"  were  made  to 
the  admission  of  this  evidence.  In  that  case, 
speaking  of  the  proceeding  below,  the  court 
said: 

"In  the  course  of  the  examination  of  these 
witnesses,  and  when  objection  was  made  to 
their  stating  their  conclusions  about  the  com- 
pletion of  the  work,  the  court  very  properly,  aft- 
er allowing  them  to  answer,  said  that  if  coun- 
sel for  defendants  questioned  the  accuracy  or 
correctness  of  their  statements,  the  witnesses 
were  there  for  cross-examination." 

The  court  In  that  case  says  that  it  is  this 
kind  of  evidence  that  is  sometimes  referred 
to  as  "shorthand  testimony,"  and  that  pres- 
ent-day authority  recognizes  it  as  competent, 
citing  Masonic  Mut  Ben.  Soc.  v.  Lockland, 
97  Mo.  137,  10  S.  W.  896,  10  Am.  St  Rep. 
298.  State  v.  Findley,  101  Mo.  217,  14  S.  W. 
185 ,  Kreuzberger  v.  Wlngfleld,  96  Cal.  261, 
31  Pac.  109,  Bellows  v.  Crane  Lumber  Co., 
119  Mich.  425,  78  N.  W.  536,  Brink  v.  Han- 
over Fire  Ins.  Co.,  80  N.  Y.  108,  and  Wigmore 
on  Evidence  (Ed.  1904)  5§  659,  675,  678.  Tbe 
court  quoted  from  Kreuzberger  v.  Wlngfleld, 
where  the  California  court*  speaking  of  cer- 
tain questions,  said: 

"The  questions  did  not  call  for  the  opinion 
of  the  witness,  within  the  meaning  of  the  law 
which  excludes  the  opinions  of  witnesses,  but 
for  facts  within  his  knowledge." 

The  reasoning  in  McCully  Const  Co.  Case, 
to  my  mind,  is  entirely  applicable  to  the  evi- 
dence of  the  defendants  in  the  case  at  bar. 
They  were  stating  facts  within  their  knowl- 
edge. If  plaintiff  questioned  tbe  accuracy  of 
their  statements  as  to  their  commissions  as 
they  had  figured  them  from  the  contract 
they  "were  there  for  cross-examination." 

After  instructing  for  plaintiff  that  the  bur- 
den of  proving  the  counterclaim  was  on  de> 
fendants,  and  that  the  jury  was  the  sole 
judge  of  the  weight  of  the  evidence,  etc.,  the 
court  at  plaintiff's  request  instructed  as  fol- 
lows: 

"The  court  instructs  the  jury  that  under  the 
contract  offered  in  evidence  the  defendants  can- 
not recover  any  sum  whatever  on  their  counter- 
claim unless  you  believe  from  the  evidence  that 
the  defendants  performed  all  of  the  terms  and 
conditions  to  be  by  them  performed  under  the 
written  contract  in  evidence;  and,  if  you  find 
and  believe  from  the  evidence  that  the  defend- 
ants have  failed  to  comply  with  any  one  of 
the  terms  of  said  written  contract,  then  you 
will  find  the  issues  for  the  plaintiff  on  the  de 
fendants'  counterclaim. 

"The  court  instructs  the  jury  that  in  con- 
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siderinj;  the  counterclaims  offered  by  plaintiff 
and  defendants  in  this  case  yon  will  take  into 
consideration  the  transaction  between  the  par- 
ties had  with  reference  to  the  consignment  and 
sale  of  the  pianos ;  and,  if  you  find  and  believe 
from  the  evidence  that  the  plaintiff  repossessed 
pianos  after  requesting  the  defendants  to  do 
so  where  instruments  had  not  been  sold  accord- 
ing to  the  terms  of  the  contract  introduced  in 
evidence,  and  in  doing  so  incurred  expense  of 
attorneys'  fees,  drayage,  freight  charges,  boxing, 
and  such  other  expenses  connected  with  the 
taking  up  and  repossessing  of  such  instrument, 
and  that  the  defendants  failed  to  turn  over  mon- 
eys collected  on  pianos  which  they  had  sold 
contrary  to  the  terms  of  the  contract,  or  find 
that  they  violated  such  terms  of  the  contract, 
or  failed  to  perform  any  terms  of  the  contract, 
or  that  the  defendants  failed  to  collect  as  initial 
payments  30  per  cent,  of  the  consigned  value 
of  the  piano,  you  will  find  for  the  plaintiff  on 
plaintiff's  counterclaim  such  amount  as  you 
may  find  to  be  due  the  plaintiff  under  the  evi- 
dence." 

For  defendants  and  at  their  request  the 
court  instructed  as  follows: 

"The  court  instructs  the  jury  that  if  you  find 
and  believe  from  the  evidence  in  this  case  that 
the  plaintiff  entered  into  a  contract  with  the 
defendants  and  employed  the  defendants  to  Bell 
pianos  and  other  musical  instruments  upon  a 
commission  basis  or  for  a  certain  per  cent,  of 
the  list  price  of  the  pianos  and  musical  in- 
struments shipped  to  the  defendants,  and  for 
certain  sums  in  addition  to  the  list  price  that 
defendants  could  and  would  sell  its  musical  in- 
struments for,  and  if  you  further  find  that  de- 
fendants undertook  to  perform  all  parts  of 
said  contract  and  agreement  made  with  the 
plaintiff,  and  did  sell  certain  pianos  under  and 
according  to  the  terms  of  the  said  contract,  and 
you  further  find  that  the  plaintiff  through  its 
agents,  representatives,  and  attorneys,  inter- 
fered with  the  sales  made  by  defendants,  and  so 
conducted  itself  to  cause  the  purchaser  of  the 
instruments  sold  by  defendants  to  not  pay  for 
the  instruments,  and  if  you  find  that  such  con- 
duct on  the  part  of  the  plaintiff  caused  the  de- 
fendants to  be  damaged  thereby,  then  you  should 
find  for  the  defendants  on  their  counterclaim  in 
such  sum  as  you  may  find  they  may  have  been 
damaged,  not  to  exceed  the  amount  sued  for 
in  defendant's  answer  and  counterclaim. 

"The  court  instructs  the  jury  that  if  you  find 
and  believe  from  the  evidence  in  this  case  that 
the  defendants,  acting  under  the  terms  of  their 
contract  with  the  plaintiff,  sold  a  musical  in- 
strument to  £.  E.  Mahar,  upon  which  they 
were  entitled  to  a  commission  of  $12;  one  to 
G.  M.  Johnson (upon  which' they  were  entitled 
to  a  commission  of  $98,  one  to  W.  L>.  Wagoner 
upon  which  they  were  entitled  to  a  commission 
of  $07,  one  to  Bailey  &  Utley  upon  which  they 
were  entitled  to  a  commission  of  $72,  one  to 
A.  W.  Goodwin  upon  which  they  were  entitled 
to  a  commission  of  $152,  one  to  Maude  E. 
Bailey  upon  which  they  were  entitled  to  a  com- 
mission of  $69,  one  to  Frank  Edmonston  upon 
which  they  were  entitled  to  a  commission  of 
$35,  one  to  Will  Saris  upon  which  they  were 
entitled  to  a  commission  of  $21,  one  to  D.  O. 
Porter  upon  which  they  were  entitled  to  a  com- 
mission of  $107,  and  one  to  Tom  Collins  & 


Oo.  upon  which  they  were  entitled  to  a  com- 
mission of  $70,  and  you  further  find  that  the 
plaintiff  interfered  with  such  sales,  in  violation 
of  their  contract  with  defendants,  so  as  to  cause 
the  purchaser  of  said  instruments  to  not  pay 
for  same,  and  caused  defendants  to  lose  said 
commissions  or  profits  on  the  claim,  then  your 
verdict  should  be  for  the  defendants  upon  their 
counterclaim  in  such  sum  as  you  find  they  have 
been  damaged  thereby,  not  to  exceed  the  amount 
sued  on  in  their  counterclaim. 

"The  court  instructs  the  jury  that  if  you  find 
from  the  evidence  in  this  case  that  the  plain- 
tiff accepted  the  notes  which  were  given  in 
payment  of  pianos  or  musical  instruments  sold 
by  defendants,  and  you  further  find  that  the 
conduct  of  the  plaintiff  or  its  agents  and  em- 
ployes caused  the  makers  of  such  notes  to  not 
pay  for  same,  then  the  defendants  are  entitled 
to  their  commissions  upon  the  sales,  and  your 
verdict  should  be  for  the  defendants  upon  their 
counterclaim  in  such  sum  as  you  may  find  is 
due  thereon,  not  to  exceed  the  amount  sued  for 
in  defendants'  counterclaim." 

I  do  not  think  that  the  word  "Interfered" 
as  used  In  defendants'  instructions  is  so  in- 
definite as  to  cause  a  reversal  of  this  cause. 
Defendants  would  be  bound  to  use  this  word 
or  some  other  of  similar  meaning,  and  they 
could  not' be  more  definite  than  the  word  it- 
self means  In  the  light  of  the  evidence,  ex- 
cept by  setting  out  in  the  Instruction  how  the 
alleged  Interference  came  about,  and  this 
was  partly  done  in  instruction  three.  In  the 
light  of  the  evidence  I  do  not  think  that 
there  is  any  room  for  criticism  of  the  in- 
structions on  the  ground  that  they  "gave  the 
jury  a  wide  field  in  which  to  speculate  as  to 
what  constituted  a  sufficient  interference." 
Plaintiff  makes  no  complaint  on  the  word 
"interfered,"  but  says  there  was  not  sufficient 
evidence  to  show  that  plaintiff  had  made  un- 
warranted  interference. 

In  regard  to  the  piano  No.  122,691,  which 
defendants  sold  and  did  not  send  the  note 
and  mortgage:  It  Is  presumed  that  they  took 
this  note  and  mortgage  as  they  did  the  oth- 
ers. They  reported  this  sale  to  plaintiff,  and 
plaintiff  therefore  knew  when  it  was  sold. 
Plaintiff  included  this  piano  in  its  affidavit  in 
replevin,  and  presumably  in  its  writ,  and 
therefore  knew  from  the  date  of  the  service 
of  the  writ  that  this  piano  was  not  in  the 
possession  of  defendants.  This  is  one  of  the 
pianos  as  to  which  plaintiff  dismissed  at  the 
beginning  of  the  trial.  This  instrument  was 
purchased  by  defendants  themselves,  so  the 
defendants  wrote  on  May  28, 1917,  and  so  the 
plaintiff's  manager  testified.  The  consigned 
value  of  this  piano  was  $265,  and  in  no 
event  would  defendant  be  required  to  account 
for  any  more  than  the  assigned  value.  De- 
fendants acknowledge  their  liability  and  du- 
ty to  pay  for  this  piano,  but  plaintiff  made 
no  demand  for  an  accounting  on  this  piano  in 
its  counterclaim,  although  it  knew  from  the 
date  of  the  service  of  the  writ  that  defend- 
ants did  not  have  this  piano  in  their  posses- 
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sion,  and,  of  course,  knew  this  fact  when  it 
filed  Its  counterclaim  on  February  15,  1918,' 
yet  no  claim  was  made  for  this  piano  In 
plaintiffs  counterclaim.  It  knew  for  a  year 
and  more  before  the  trial  that  defendants 
themselves  bought  this  piano.  This  piano  is 
not  Involved  in  either  counterclaim,  and  was 
dismissed  from  the  claim  in  replevin.  That 
defendants  are  liable  for  this  piano,  and  that 
this  Item  could  have  been  adjudicated  had 
there  been  any  effort  to  do  so  is  not  ques- 
tioned, but  such  was  not  done,  and  certainly 
the  cause  should  not  be  reversed  because  the 
value  of  this  piano  was  not  adjudicated.  A 
remittitur  of  that  amount  could  be  required 
here.  I  think  that  with  the  remittitur  sug- 
gested the  Judgment  should  be  affirmed.      / 


FULLAM  v.  VAUGHN. 


(No.  2482.) 

Missouri. 


(Springfield    Court    of    Appeals. 
Feb.  28, 1920.) 

1.  Trial  «=>253(10)— Instruction  ignoring 
part  of  the  evidence  improper. 

In  action  on  account  for  rent  from  May, 
1917,  to  February  12,  1918,  where  defendant 
vendor's  evidence  squarely  contradicted  pur- 
chaser as  to  any  rent  to  January  1,  1918,  but 
defendant  admitted  that  he  did  not  move  off 
until  1  month  and  12  days,  after  he  was  to  de- 
liver possession,  the  court  erred  in  giving  in- 
struction to  find  for  defendant  if  he  was  to  re* 
tain  possession  without  payment  of  rent  un- 
til January  1. 

2.  Appeal  and  Ebbob  «=->l064(l)— Trial  «=■» 
243  —  Conflicting  instructions  require 
reversal. 

An  instruction  which  directs  a  verdict  and 
omits  to  submit  an  essential  fact,  where  other 
instructions  submit  such  fact,  creates  a  con- 
flict, and  is  reversible  error. 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty :    Sterling  H.  McCarty,  Judge. 

Suit  by  Frank  Pullam  against  Perry 
Vaughn,  to.  which  defendant  filed  a  counter- 
claim. Judgment  for  defendant,  andjriaintlff 
appeals.  Reversed  and  remanded,  imless  de- 
fendant remits. 

Von  Mayes,  of  Caruthersville,  for  appel- 
lant. 

S.  J.  Jeffress,  of  Haytl,  for  respondent 

FARBINGTON,  J.  This  suit  was  institut- 
ed in  the  Justice  court  on  a  statement  of  ac- 
count wherein  plaintiff  claimed  $80  on  ac- 
count of  rent  for  ten  acres  of  land  from  May 
28,  1917,  to  February  12,  1918,  total  rental 
claimed  being  $80.  There  was  a  charge  of 
$3.30  on  account  of  beef  sold  by  plaintiff  to 
defendant.  The  account  shows  a  credit  of 
hogs  and  a  cow,  which  plaintiff  admits  to 
have  purchased  from  the  defendant  for  the 


sum  of  $86,  leaving  the  balance  due,  accord- 
ing to  plaintiff's  statement,  $45.30.  The  de- 
fendant merely  filed  a  counterclaim,  setting 
up  that  be  had  sold  the  plaintiff  a  sow  and 
some  pigs  and  a  cow,  and  that  there  was  a 
balance  due  on  the  sale  of  $34.50.  The  cause 
was  tried  by  a  Jury,  which  found  a  verdict 
for  the  plaintiff  for  nothing,  and  a  verdict 
on  defendant's  counterclaim  of  $34.50,  and 
Judgment  was  rendered  in  his  favor  for  that 
amount,  from  which  Judgment  plaintiff  ap- 
peals, alleging  error  in  the  Instructions  given 
on  behalf  of  defendant 

The  facts  In  the  case  show  that  plaintiff 
sold  to  defendant  10  acres  of  land  on  May 
28,  1917,  and  that  the  defendant  remained  in 
possession  of  this  land  until  February  12, 
1918.  The  plaintiff's  testimony  Is  to  the 
effect  that  there  was  an  agreement  between 
himself  and  defendant  that  there  would  be  a 
rental  charge  of  $10  per  month  due  him, 
which  accounts  for  the  charge  of  $80  in  the 
statement  filed.  Plaintiff  further  testifies 
to  having  sold  defendant  $3.30  worth  of  meat, 
and  testifies  that  he  had  purchased  the  sow, 
pigs,  and  cow  from  defendant  for  the  price 
of  $68,  and  that  he  had  paid  $30  of  this,  leav- 
ing a  balance  due  the  defendant  on  the 
counterclaim  of  $38. 

The  defendant's  evidence  squarely  con- 
tradicts plaintiff  as  to  any  rent  to  be  paid 
from  May  28,  1917,  to  January  1,  1918.  His 
version  of  the  transaction  was  that,  In  view 
of  the  fact  that  he  bad  his  crops  planted 
on  the  place,  it  was  agreed  and  understood 
that  he  would  have  possession  of  the  place 
without  payment  of  rent  until  January  1, 
1918,  at  which  time  he  was  to  surrender  pos- 
session. He  admits  that  he  did  not  move 
off  the  place  until  February  12,  1918,  which 
was  1  month  and  12  days  after  he  (defendant) 
himself  says  he  was  to  deliver  possession  un- 
der the  contract  The  defendant  makes  no 
denial  of-  the  $3.30  beef  charge,  but  in  view 
of  the  fact  that  there  was  due  him  on  his 
counterclaim  $38,  admitted  by  both  sides,  and 
that  he  only  counterclaimed  for  $34.50,  It 
would  appear  that  he  gave  credit  to  defend- 
ant for  this  meat  for  which  he  owed  him. 

Plaintiffs  Instructions  are  so  drawn  that 
the  Jury  would  be  permitted  to  allow  him  rent 
either  from  the  28th  day  of  May,  1917,  to 
the  12th  day  of  February,  1918,  or  in  case 
they  believed  the  defendant,  who  testified  that 
he  was  not  to  pay  any  rent  up  to  January 
1,  1918,  they  could  then  allow  under  plain- 
tiff's instruction  such  sum  as  was  due  him 
from  January  1,  to  February  12,  1918 ;  that 
is,  during  the  time  the  defendant  himself 
admitted  that  he  held  over. 

[1]  The  error  complained  of,  and  which  we 
think  is  perfectly  apparent,  is  in  defendant's 
instruction  No.  1,  which  is  as  follows: 

"The  court  instructs  the  jury  that  if  you 
find   and  believe   from    the   evidence  that  the 
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plaintiff  purchased  defendant's  farm  in  the 
month  of  May,  1917,  and  it  was  understood  at 
the  time  of  the  sale  of  said  land  that  the  de- 
fendant was  to  have  the  possession  of  said 
premises  until  the  1st  day  of  January,  1918,  or 
if  you  find  that  it  was  a  part  of  the  contract 
or  terms  on  which  said  land  was  sold  that  de- 
fendant was  to  retain  possession  until  the  1st 
day  of  January,  1918,  then  in  that  event  your 
verdict  should  be  for  the  defendant." 

This  instruction  is  clearly  contradictory  of 
the  plaintiff's  instruction,  and  prevents  the 
jury  from  allowing  anything  for  the  time  de- 
fendant held  over;  that  is,  from  January 
1,  to  February  12,  1918.  This  same  error  is 
contained,  in  defendant's  other  instructions. 

[2]  An  instruction  which  directs  a  verdict 
and  omits  to  submit  an  essential  fact,  where 
other  instructions  submit  such  fact,  creates 
a  conflict,  and  Is  reversible  error.  State  ex 
rel.  v.  Ellison,  272  Mo.  loc.  cit  583,  199  S. 
W.  984;  State  ex  rel.  v.  Ellison,  270  Mo.  645, 
195  S.  W.  722. 

The  defendant's  instruction  quoted  inform- 
ed the  Jury  that  they  could  allow  plaintiff 
nothing  from  January  1  to  February  12,  1918, 
provided,  they  found  there  was  no  contract 
for  rent  to  be  paid  from  May  28,  1917,  to 
January  1,  1918.  This  was  error.  However, 
the  most  that  plaintiff  could  claim  was  pay 
for  the  use  and  occupation  of  his  premises 
from  January  1,  1918,  to  February  12,  1918, 
which  he  claimed  was  worth  $10  a  month. 
If  defendant  will  remit  in  this  court,  within 
10  days,  $15  on  his  judgment,  it  will  be 
affirmed  for  the  balance ;  otherwise  the  judg- 
ment will  be  reversed,  and  the  cause  re- 
manded. 

STURGIS,  P.  J,  and  BRADLEY,  J,  con- 
cur. 


SPDRLOCK,  Surveyor,  etc.,  v.  WALLACE  et 
al„  County  Judges,     (No.  2635.) 

(Springfield  Court  of  Appeals.    Missouri.    Feb. 
28,  1920.) 

1.  Highways  ej=92— Where  county  abol- 
ishes THE  OFFICE  OF  COUNTY  ENGINEER, 
WARRANTS  KAY  BE  ISSUED  TO  ROAD  SUPER- 
VISORS WITHOUT  APPROVAL  BY  EX  OFFICIO 
ENGINEER. 

Under  Rev.  St.  1909,  5§  10558, 10571, 10572, 
where  a  county  votes  not  to  have  a  county  high- 
way engineer,  the  duties  of  such  office  are  abol- 
ished, and  the  county  court  may  order  warrants 
drawn  to  road  overseers  without  having  them 
approved  by  the  county  surveyor  acting  as  ex 
officio  engineer. 

2.  Statutes   «J=»184— General   purpose    ob 

INTENT   CONTROLS   CONSTRUCTION. 

The  cardinal  purpose  or  intent  of  a  whole 
act  controls  its  construction,  and  words  and 
clauses  in  different  parts  of  the  statute  must  be 


read  in  a  sense  which  harmonises  with  the  sub- 
ject-matter and  general  purpose. 

Appeal  from  Circuit  Court,  Douglas-  Coun- 
ty; Fred  Stewart,  Jndge. 

Suit  by  Charles  M.  Spurlock,  Surveyor  and 
ex  officio  Highway  Engineer,  against  S.  C. 
Wallace  and  others,  County  Judges  of  Doug- 
las county.  From  a  judgment  dismissing  the 
bill,  plaintiff  appeals.    Affirmed. 

A.  C.  Klce,  of  Ava,  for  appellant. 

J.  S.  Clarke,  of  Ava,  for  respondents. 

i 

FARRINGTON,  J..  This  cause  was  begun 
In  the  circuit  court  of  Douglas  county  by 
plaintiff  filing  a  petition  for  an  injunction 
to  restrain  the  judges  of  the  county  court 
from  auditing  and  Issuing  warrants  to  vari- 
ous road  overseers  within  Douglas  county 
for  services  on  roads,  building  of  bridges  and 
culverts,  which  work  had  been  done  without 
any  examination  by  the  appellant  as  ex 
officio  county  highway  engineer.  The  trial 
court  dismissed  the  bill,  and  the  appellant 
prosecutes  his  appeal  in  this  court. 

As  presented  here,  the  whole  question  to 
be  determined  depends  upon  the  proper  con- 
struction to  be  given  sections  10571,  10572,  B. 
S.  1909.  Appellant  claims  that  under  the 
latter  section  he,  as  county  surveyor.  Is  ex 
officio  county  highway  engineer,  and  that  as 
such  officer  there  are  certain  duties  pertain- 
ing to  the  working,  repairing,  improvement, 
and  maintenance  of  roads  and  highways, 
building  of  bridges  and  culverts,  etc.,  which 
he  la  required  to  perform  by  virtue  of  his 
office  and  this  statute,  and  that  he  must 
perform  these  duties  without  being  ordered  by 
the  county  court  to  do  so ;  and  that  under  and 
by  virtue  of  certain  statutes  It  is  his  duty  to 
inspect  and  report  certain  work  on  the  roads, 
bridges,  culverts,  etc.  It  is  alleged  that  the 
county  court  Is  ordering  and  issuing  war- 
rants to  road  overseers  for  such  work  with- 
out any  report  being  made  by  the  appellant 
in  relation  thereto.  It  is  also  shown  that, 
acting  under  sections  10571  and  10572,  R  S. 
1909,  the  people  of  Douglas  county,  at  a 
duly  called  election  voted  against  the  prop- 
osition of  having  a  county  highway  engineer. 
The  appellant,  therefore,  claims  that  under 
these  circumstances,  by  virtue  of  section 
10572,  he  as  county  surveyor  Is  also  ex 
officio  county  highway  engineer,  and  as 
such  must  perform  the  duties  therein  enu- 
merated, and  that  the  county  court  is  with- 
out authority  of  law  to  issue  and  pay  war- 
rants to  the  road  overseers  until  the  appel- 
lant as  such  highway  officer  has  Inspected 
the  work  and  reported  thereon.  It  appears 
that  the  county  court  fixed  the  amount  that 
the  ex  officio  highway  engineer  was  to  re- 
ceive, It  being  $5  per  day  when  actually  en- 
gaged as  such  engineer  by  the  court,  and  out 
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of  which  he  shall  furnish  bis  own  convey- 
ance and  pay  his  own  expenses  while  en- 
gaged as  such  engineer;  and  the  order  fur- 
ther provides  that  he  shall  work  under  the 
direction  of  the  county  court 

To  get  appellant's  Issue  more  narrowly 
stated,  he  claims  that  by  virtue  of  his  office 
as  ex  officio  highway  engineer  the  county 
court  shall  not  draw  warrants  to  road  over- 
seers until  the  claims  therefor  shall  have 
been  examined  and  approved  by  him,  as  pro- 
vided under  section  10558,  R.  S.  1909. 

The  real  Issue  In  this  case  comes  up  on 
the  question  of  the  employment  of  the  appel- 
lant and  the  right  he  has  to  draw  the  emolu- 
ments of  the  office;  the  county  court  con- 
tending that  he  has  no  duty  to  perform  until 
they  order  him  to  perform  It,  and  that  he 
shall  then  receive  the  amount  which  has  been 
provided  by  them  in  the  order  made;  the 
appellant  contending  that  he  has  certain 
duties  to  perform  for  which  he  would  be  en- 
titled to  compensation,  regardless  of  an  order 
or  request  of  the  county  court  for  him  to  act 

[1]  Section  105T2,  R.  S.  1909,  Is  somewhat 
ambiguous,  as  It  provides  for  an  ex  officio 
county  highway  engineer,  and  defines  certain 
duties  as  therein  specifically  set  out,  "or  as 
may  be  ordered  by  the  county  court"  Read- 
ing this  section  by  itself,  it  would  appear 
that  there  Is  some  reason  for  appellant's  con- 
tention, but  when  the  whole  section  Is  read 
in  connection  with  other  sections  relating  to 
roads  and  highways,  we  are  Inclined  to  the 
construction  placed  upon  the  law  by  the  trial 
judge.  It  appears  that  the  road,  highway, 
and  bridge  laws  were  amended  in  1909,  prac- 
tically setting  up  a  new  system,  running 
through  which  were  certain  duties  pro- 
vided for  a  county  highway  engineer.  It 
was  provided,  however,  in  section  10571  that 
If  a  majority  of  those  voting  on  the  proposi- 
tion at  such  election  voted  against  the  coun- 
ty highway  act,  then  this  article  and  the  pro- 
vision of  the  law  relating  to  the  appointment 
and  duties  (italics  ours)  of  a  county  highway 
engineer  shall  not  be  enforced  In  such  county. 
Douglas  county  had  voted  against  the  high- 
way engineer  act.  Therefore  any  duties  of 
a  county  highway  engineer  were  dispensed 
with.  In  section  10572,  R.  S.  1909,  it  is  pro- 
vided that  all  matters  relating  to  roads  and 
highways,  and  the  expenditure  of  public 
funds  thereon,  shall  be  governed  by  the  laws 
then  In  force  in  such  counties  except  that 
part  of  the  law  pertaining  to  the  appoint- 
ment (italics  ours)  of  the  county  highway 
engineer.  The  latter  part  of  this  section  also 
throws  light,  as  It  provides  that  the  county 
court  may  empower  the  county  highway 
engineer  or  county  surveyor  to  employ  such 
assistance  as  may  be  deemed  necessary  "to 
carry  out  the  court's  orders"  (italics  ours). 

The  first  road  and  highway  law  of  Mis- 
souri that  we  find,  governing  counties  such 
as  Douglas,  for  a  county  highway  engineer, 


appears  in  Session  Acts  1907,  p.  401.  Under 
this  act  there  was  no  election  given  to  the 
people  to  determine  for  themselves  whether 
there  would  be  a  county  highway  engineer. 
This  law  was  amended  In  the  1909  act  (Laws 
1909,  p.  755),  which  did  give  the  people  of 
the  county  the  right  to  determine  for  them- 
selves whether  such  an  officer  was  desired. 
The  law  of  1907  provided  that  the  compensa- 
tion for  a  highway  engineer  would  be  not 
less  than  $300,  nor  more  than  $2,000  per 
year,  while  the  amendment  of  1909  under 
section  10572,  permits  the  county  court  to 
make  a  per  diem  charge. 

If  the  contention  made  by  appellant  should 
be  upheld,  then  we  must  necessarily  hold 
that  to  vote  under  section  10571,  and  to 
thereunder  abolish  the  highway  engineer  act 
meant  simply  a  change  of  the  manner  and 
amount  of  compensation  to  be  paid  to  the 
party  acting  as  highway  engineer,  as  the  ap- 
pellant Is  contending  that  he  Is  duty  bound 
to  perform  exactly  the  same  service  that  the 
highway  engineer  would  have  performed, 
even  though  the  people  have  voted  out  this 
law.  We  cannot  lend  sanction  to  this  narrow 
construction,  as  It  would  appear  that  the 
purpose  of  sections  10571  and  10572,  R.  S. 
1909,  was  to  permit  the  people  of  a  county 
to  abolish  the  office  of  highway  engineer,  yet 
to  leave  it  possible  for  the  surveyor  to  per- 
form the  duties  that  the  highway  engineer 
would  have  performed  had  the  law  not  been 
voted  out,  provided  he  acted  under  the  or- 
ders and  direction  of  the  county  court.  The 
general  intent  of  section  10571  was  to  permit 
the  people  of  a  county  to  vote  out  a  highway 
engineer  and  to  abolish  the  duties  of  such 
engineer,  and  that  more  was  intended  by 
said  section  than  to  merely  give  them  the 
right  to  change  the  form  and  amount  of  com- 
pensation. 

[2]  In  construing  -statutes,  It  has  been  held 
that  the  purpose  is  an  implied  limitation  on 
the  sense  of  general  terms,  and  a  touchstone 
for  the  expansion  of  narrower  terms,  and 
that  the  cardinal  purpose  or  Intent  of  a 
a  whole  act  shall  control,  and  that  all  the 
parts  be  interpreted  as  subsidiary  and  har- 
monious. Words  and  clauses  in  different 
parts  of  a  statute  must  be  read  in  a  sense 
which  harmonizes  with  the  subject-matter 
and  general  purpose  of  the  statute.  Lewis' 
Sutherland  Statutory  Construction,  vol.  2 
(2d  Ed.)  §8  369,  370. 

The  duties  required  of  a  highway  engineer 
by  section  10558,  R.  S.  1909,  are  by  the  very 
terms  of  section  10571,  when  the  people  have 
voted  against  the  highway  engineer  act, 
abolished,  and  the  county  court  may,  under 
section  10481,  R.  S.  1909,  order  warrants 
drawn  to  road  overseers.  The  provision  in 
the  last  section,  that  the  construction  of 
bridges  and  culverts  shall  be  under  the  di- 
rection and  supervision  of  the  county  high- 
way engineer,  is  by  the  terms  of  section 
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10571  dispensed  with  when  the  people  vote 
against  the  act  We  must  therefore  hold 
that  the  trial  court  correctly  dismissed  the 
appellant's  bill.     The  Judgment  Is  affirmed. 

STURGIS,  P.  J,  and  BRADLEY,  J.,  con- 
cur. 


W.  E.  STEWART  LAND  00.  v.  ROMIG 

(COMMONWEALTH  NAT.  BANK, 

Garnishee).    (No.  13493.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
Feb.  16,  1920.) 

1.  Garnishment  «l=»105— Plaintiff  can  ac- 
quire NO  GREATER  INTEREST  IN  DEBT  THAN 
DEFENDANT    HAS. 

Plaintiff  in  a  garnishment  proceeding  can 
acquire  no  greater  interest  in  the  debt  than 
defendant  has  at  the  time  of  the  garnishment. 

2.  Garnishment   <g=»31 — Credit   owned   by 

DEFENDANT  CANNOT  BE  REACHED  UNLESS  LE- 
GALLY AND  EQUITABLY  DUE  HIM. 

In  order  for  a  plaintiff  to  reach  by  way  of 
garnishment  a  credit  owned  by  defendant,  it 
must  be  both  legally  and  equitably  due  defend- 
ant 

3.  Garnishment  oj=»12  —  Second  garnish- 
ment AGAINST  DEPOSIT  INEFFECTUAL  TO  BEN- 
DEB  BANK  LIABLE  FOB  PAYMENT  OF  CHECK 
GIVEN  FOR  ADVANCEMENT  TO  RELEASE  FIRST 
GARNISHMENT. 

Where  bank  deposit  of  a  debtor  was  gar- 
nished, and  the  debtor  gave  his  check  for  the 
deposit  with  a  check  on  another  bank  totaling 
the  amount  advanced  by  one  for  the  release  of 
the  garnishment  and  thereafter  the  debtor's 
deposit  was  garnished  a  second  time  by  another 
creditor,  the  bank,  which  paid  the  debtor's  check 
for  the  advancement,  having  overlooked  the 
second  garnishment,  is  not  liable  to  the  second 
creditor,  as  the  deposit  did  not  legally  or  equita- 
bly belong  to  the  debtor  when  the  second  gar- 
nishment was  made. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Win.  O.  Thomas,  Judge. 

Suit  by  the  W.  E.  Stewart  Land  Company 
against  I.  H.  Romig,  wherein  the  Common- 
wealth National  Bank  was  garnishee.  From 
a  judgment  against  It  the  garnishee  appeals. 
Reversed. 

Ed  E.  Aleshlre,  of  Kansas  City,  for  appel- 
lant 

W.  F.  Zumbrunn  and  D.  C.  Meyer,  both  of 
Kansas  City,  for  respondent. 

TRIMBLE,  J.  The  controversy  herein  Is 
over  the  validity  of  a  judgment  against  ap- 
pellant, the  Commonwealth  National  Bank, 
garnishee  in  the  suit  of  Stewart  Land  Com- 
pany v.  Romig.  On  September  28,  1917,  one 
Stratton  brought  an  attachment  suit  against 
Romig,  returnable  to  the  November  term, 
1917,  and  garnished  the  Commonwealth  Na- 


tional Bank;  the  defendant  Romig  having  on 
deposit  therein  the  sum  of  $112.26. 

Before  the  case  came  to  trial,  to  wit 
on  October  15,  1917,  one  Quimby,  a  client  of 
Stratton's  attorney,  negotiated  a  settlement 
of  the  case  of  Stratton  v.  Romig  and  gave 
Stratton's  attorney  his  personal  check  for 
$300,  and  the  attorney  promised  to  release 
the  garnishment  on  that  day.  To  reimburse 
Quimby,  who  had  thus  advanced  the  money 
to  settle  the  case,  Romig  immediately  gave 
Quimby  his  check  on  the  Commonwealth  Na- 
tional Bank,  for  the  $112.26  he  had  on  deposit 
there,  and  also  another  check  on  another  in- 
stitution for  $187.74;  the  two  making  the 
$300  Quimby  had  advanced  to  settle  the  casa 
The  attorney  receiving  the  $300  check  in  set- 
tlement of  the  case  knew  that  the  check  given 
by  Romig  to  Quimby  on  the  Commonwealth 
National  Bank  In  settlement,  pro  tanto,  at 
the  case,  represented  the  amount  Romig  had 
on  deposit  In  the  bank,  and  which  was  gar- 
nished In  the  Stratton  suit 

Quimby  sent  the  check  through  regular 
banking  circles,  and  it  was  presented  to  the 
Commonwealth  National  Bank  on  Saturday 
October  20,  1917,  for  payment;  but  as  the 
garnishment  {n  the  case  of  Stratton  t.  Romig 
was  still  unreleased,  the  bank,  at  the  request 
of  Romig,  telephoned  Stratton's  attorney,  tell- 
ing him  they  called  him  because  the  money 
was  attached,  and  asking  him  about  it  The 
attorney  replied  that  he  was  waiting  for  some 
paper  to  be  signed  by  Mr.  Romig,  and  did  not 
say  to  the  bank  that  the  attachment  was  re- 
leased. It  may  not  have  been  at  that  precise 
honr,  but  the  record  shows  that  on  that  same 
day,  Saturday,  October  20,  1917,  the  suit  of 
Stratton  v.  Romig  was  dismissed  and  all  costs 
paid.  As  the  bank  did  not  get  assurance  that 
the  garnishment  was  released,  It  did  not  pay 
the  check,  but  returned  it  to  await  the  re- 
lease of  the  Stratton  garnishment 

On  the  following  Monday  morning,  October 
22,  1917,  the  plaintiff  herein,  the  Stewart 
Lend  Company,  by  and  through  the  same  at- 
torney who  had  represented  Stratton,  and 
who  was  cognizant  of  the  facts  heretofore 
stated,  brought  suit  against  Romig  and  gar- 
nished the  Commonwealth  National  Bank. 
At  this  time,  however,  the  $112.26  represent- 
ing the  amount  of  Romig's  deposit  had  been 
transferred  from  his  account  to  the  bank's 
garnishee  account  because  of  the  Stratton 
garnishment.  Furthermore,  at  the  time  of 
the  Stewart  Land  Company  garnishment  the 
$112.26  had  been  assigned  by  check  to  Quim- 
by on  October  15,  and  presented  for  payment 
on  October  20,  with  Romig  present  In  the 
bank  confirming  the  assignment  and  asking 
to  have  it  paid,  but  It  was  not  paid  then  sole- 
ly because  the  bank  could  get  no  assurance 
that  the  Stratton  garnishment  was  formally 
released.  On  November  1,  1917,  Quimby 
brought  the  check  In  person  to  the  Common- 
wealth National  Bank,  together  with  a  certl- 
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fled  copy  of  the  release  of  the  Stratton  gar- 
nishment, whereupon  the  bank  paid  to  Quim- 
by  the  amount  of  the  check.  No  other  money, 
except  the  $112.26,  was  ever  deposited  by 
Romig  with  the  bank.  Quimby,  before  he 
would  advance  the  money  to  settle  the  Strat- 
ton suit,  required  that  he  be  given  the  Romlg 
checks,  one  of  which  was  for  the  $112.28  held 
by  the  bank,  and  these  facts  were  all  known 
to  the  attorney  who  represented  the  plaintiffs 
In  both  garnishments,  and  who  was  also 
Qulmby's  attorney  retained  by  the  year. 

The  bank  filed  an  answer  to  the  garnish- 
ment In  the  present  suit,  setting  up  the  fore- 
going facts,  and  pleading  that  the  check  to 
Qnimby  for  the  $112.28  was  presented  for 
payment  on  October  20;  but,  as  the  Stratton 
garnishment  had  not  been  released,  the 
money  was  held  until  It  was  released,  and  the 
garnishee  was  advised  that  the  attorney  was 
to  release  it,  and  after  the  release  the  money 
was  paid  to  Quimby. 

Under  these  circumstances,  the  question  is: 
Should  the  bank,  as  garnishee  In  the  Stewart 
Land  Company  suit,  be  required  to  pay  the 
amount  represented  by  the  deposit  a  second 
time?  Although  we  cannot  accept  respond- 
ent's mere  statement  in  the  brief  that  the 
original  bill  of  exceptions  shows  that  the 
bank  had  mislaid  and  forgotten  the  second 
garnishment,  yet  it  is  manifest  from  the  evi- 
dence preserved  in  the  record  that  in  some 
way  the  second  garnishment  was  overlooked 
or  forgotten  when  the  money  was  paid  to 
Quimby. 

Section  2481,  R  S.  1900,  requires  the  plain- 
tiff, where  the  answer  of  the  garnishee  is 
denied,  to  state  specially  in  its  denial  "the 
grounds  upon  which  a  recovery  is  sought 
against  the  garnishee."  The  denial  of  the 
plaintiff  of  the  garnishee's  answer  merely  de- 
nied that  the  garnishee  had  ever  paid  to  the 
plaintiff,  or  to  the  plaintiff  in  the  Stratton 
case,  the  $112.26  in  controversy.  However, 
as  plaintiff's  brief  practically  admits  the 
facts  upon  which  the  garnishee's  defense  is 
based,  we  need  not  lay  any  stress  upon  the 
sufficiency  or  Insufficiency  of  plaintiff's  de- 
nial. The  only  question  is:  Do  the  facts 
presented  by  the  answer  establish  a  defense 
for  the  garnishee? 

Plaintiff's  right  to  prevail  against  the  gar- 
nishee does  not  depend  upon  whether  the 
bank  should  be  penalized  and  made  to  pay 
the  check  a  'second  time  because  it  did  not 
submit  the  question  to  the  court  before  pay- 
ing the  money  to  Quimby.  It  depends  solely 
upon  the  question  whether,  under  the  circum- 
stances, plaintiff  is  entitled  to  garnishee  the 
fund  as  the  property  of  Romlg.  Had  the 
bank  remembered  the  second  garnishment, 
and  bad  filed  its  answer  setting  up  the  same 
facts  as  a  defense,  before  It  paid  the  check  to 
Quimby,  then,  if  the  facts  constituted  a  de- 
fense to  the  garnishment,  surely  they  would 
constitute  a  defense  after  it  had  paid  the 
Quimby  check.    The  case  Is  utterly  unlike 


Potter  v.  Conqueror  Trust  Co.,  170  Mo.  App. 
108,  165  S.  W.  80,  for  there  the  fund  In  the 
trust  company's  bands  was,  in  reality,  the 
debtor's  money,  though  standing  in  his  wife's 
name.  She  had  given  nothing  of  value  there- 
for, and  when  the  bank  paid  out  the  money 
on  her  checks  It  paid  out  the  debtor"!  money 
on  which  there  were  no  claims  superior  to 
those  of  (he  garnishing  creditor.  There  was 
no  question  of  the  absolute  right  of  the  credi- 
tor to  garnish  and  hold  the  fund,  if  It  was 
the  debtor's  property.  But  at  the  time  plain- 
tiffs garnishment  herein  was  run,  the  deposit 
of  Romlg  had  been  placed  in  the  bank's  gar- 
nishee account  by  reason  of  the  Stratton  gar- 
nishment, and  had  been  assigned  to  Quimby, 
who  advanced  the  money  to  settle  the  Strat- 
ton claim  on  the  strength  of  that  assignment 
and  the  promise  that  that  garnishment  would 
be  released.  Not  only  this,  but  the  check  had 
been  presented  to  the  bank  for  payment,  and 
Romlg  was  In  the  bank  informing  it  of  the 
situation,  confirming  the  check,  and  asking 
the  bank  to  have  the  attorney  release  the 
Stratton  garnishment,  so  that  Quimby,  to 
whom  It  had  been  assigned,  in  order  that 
money  might  be  obtained  wherewith  to  pay 
the  Stratton  debt,  could  get  his  money. 

[1-3]  It  is  well  settled  that  a  plaintiff  in  a 
garnishment  proceeding  can  acquire  no  greaj>- 
er  Interest  In  the  debt  than  the  defendant 
had  at  the  time  of  garnishment. ,  Drake  on 
Attachment  (6th  Ed.)  f  604.  After  Romlg 
had  secured  a  settlement  of  the  Stratton  debt, 
by  giving  Quimby  a  check  for  the  amount  due 
from  the  bank,  and  had  appeared  at  the  bank, 
asking  that  it  be  paid,  and  seeking  to  get  the 
Stratton  garnishment  released,  so  that  It 
could  be  paid,  he  (Romlg)  could  not  have 
turned  around  and  compelled  the  bank  to 
pay  the  deposit  to  him.  The  check  •  had 
been  presented  for  payment,  and  was  not  paid 
solely  because  the  Stratton  garnishment  was 
not  released.  The  bank,  with  knowledge  of 
Qulmby's  rights,  could  have  refused  to  pay 
Romig  the  money,  on  the  ground  that  it  bad 
knowledge  of  and  recognized  Qulmby's  rights, 
or  at  least  could  have  held  the  money  until 
Quimby  could  assert  his  rights.  The  plaintiff 
in  the  suit  at  bar  could  acquire  no  greater 
rights  than  Romig  had.  Hendrickson  v. 
Trenton  National  Bank,  81  Mo.  App.  332,  336; 
Johnson  v.  Geneva  Pub.  Co.,  122  Mo.  102, 104, 
26  S.  W.  676;  People's  Savings  Bank  v.  Hop- 
pe,  132  Mo.  App.  449,  458,  111  S.  W.  1100.  In 
order  for  a  plaintiff  to  reach,  by  way  of  gar- 
nishment, a  credit  owned  by  the  defendant, 
It  must  be  both  legally  and  equitably  due  him 
(the  defendant).  Wheless  v.  Meyer-Schmidt 
Grocer  Co.,  140  Mo.  App.  572,  590,  120  S.  W. 
708.  Certainly  it  cannot  be  said  that  Romlg 
was,  under  the  circumstances,  equitably  en- 
titled' to  the  fund  at  the  time  the  present  gar- 
nishment was  run.  The  rights  of  the  parties 
hereto  ought  not  to  be  governed  by  the  rules 
ordinarily  applicable  to  the  title  and  owner- 
ship of  a  deposit,  when  there  is  an  outstand- 
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lng  anpresented  and  unaccepted  check  on  the 
same.  Especially  Is  this  true  where  the 
plaintiff  has  in  reality  lost  nothing  It  really 
had;  for  If  Qulmby  had  not,  In  exchange  for 
his  right  to  the  deposit,  advanced  the  money, 
so  as  to  ^release  the  Stratton  garnishment, 
the  deposit  would  have  been  more  than  swal- 
lowed up  by  it 
The  judgment  ia  reversed.   All  concur. 


GABRETT  v.  DEERING  SOUTHWESTERN 
RY.     (No.  2476.) 


(Springfield   Court  of  Appeals. 
Feb.  28,  1920.) 


Missouri. 


1.  Trial  «=»252(»)— Failure  to  instbuot  ok 
constructive  notice  or  which  these  was 
no  evidence  not  error. 

In  action  for  the  value  of  mules  struck  by 
a  railroad  motorcar,  the  failure  of  an  instruc- 
tion to  hypothesize  the  trainmen's  constructive 
knowledge  that  the  mules  were  on  the  track  and 
running  towards  a  trestle  was  not  error,  where 
there  was  no  evidence  as  to  where  the  moles 
were,  or  that  they  were  where  they  could  have 
been  seen  before  they  were  seen  on  the  trestle. 

2.  Evidence  <6=>501(5)  —  Statement  that 
•railroad's  servants  could  have  been 
mules  properly  stricken  as  conclusion 
where  no  basis  is  shown. 

In  an  action  for  the  value  of  mules  struck 
by  a  railway  motorcar,  where  the  statements 
of  absent  witnesses  were  admitted  as  represent- 
ing what  they  would  testify  if  present,  a  state- 
ment therein  that  defendant's  agents  and  serv- 
ants could  have  seen  the  mules  before  they  ran 
on  a  trestle  was  properly  stricken  as  a  con- 
clusion, when  not  accompanied  by  facta  show- 
ing that  the  mules  were  ever  at  a  place  where 
they  could  have  been  seen  before  they  went 
on  the  trestle. 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty ;  Sterling  H.  McCarty,  Judge. 

Action  by  J.  J.  Garrett  against  the  Deering 
Southwestern  Railway.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

J.  E.  Duncan  and  Sam  J.  Corbett,  both  of 
Caruthersvllle,  for  appellant 

Ward  &  Reeves,  of  Caruthersvllle,  tor  re- 
spondent 

FARRINGTON,  J.  The  appellant  (plain- 
tiff) filed  suit  In  the  circuit  court  to  recover 
for  the  loss  of  two  mules  which  were  injured 
by  having  gotten  on  a  trestle  on  the  railroad 
right  of  way  of  defendant  and  were  so  badly 
hurt  that  it  was  necessary  to  kill  them.  The 
petition  filed  contained  two  counts.  The  first 
count  was  a  common-law  action  for  negli- 
gence, and  the  second  count  was  based  on  the 
statute  for  failure  to  fence.  At  the  close  of 
the  evidence  the  plaintiff  elected  to  stand  on 
the  common-law  or  first  count,  and  dismissed 


the  second  count  The  cause  as  presented  to 
us,  therefore,  will  be  considered  only  on  the 
common-law  count. 

The  petition  alleges  that  the  plaintiff  was 
the  owner  of  two  black  mules  of  the  value  of 
$660,  and  that  they  strayed  upon  the  tracks 
of  defendant's  railroad  at  a  point  about  half 
a  mile  from  Elk's  chute,  in  Braggadocio  town- 
ship, Pemiscot  county,  Mo.;  .that  while  said 
mules  were  on  the  track  and  right  of  way  of 
defendant,  the  agents  of  defendant  were  op- 
erating and  running  a  certain  motorcar,  on 
which  was  carried  passengers  and  light 
freight  It  is  alleged  that  the  agents  and 
servants  of  defendant,  knowing  that  the  mules 
of  plaintiff  were  upon  the  track,  and  seeing  the 
mules  on  the  track,  and  knowing  and  seeing 
that  they  had  become  frightened  at  the  car, 
and  knowing  that  a  bridge  or  trestle  was 
ahead  across  Elk's  chute,  and  knowing  that 
said  mules  had  been  frightened,  were  driven 
by  them  toward  said  bridge,  and  they  know- 
ing, or  by  the  exercise  of  ordinary  care  could 
have  known,  that  said  mules  were  frightened 
and  being  run  into  the  bridge,  and  that  never- 
theless the  agents  of  the  defendant  carelessly 
and  negligently  pursued  said  mules  with  said 
motorcar,  running  them  onto  the  bridge  or 
trestle  and  thereby  injuring  them.  Judg- 
ment was  asked  for  $660  and  costs. 

[1]  The  answer  of  defendant  was  a  general 
denial.  A  verdict  was  rendered  In  favor  of 
the  defendant  and  plaintiff  has  appealed,  al- 
leging as  principal  error  the  giving  of  in- 
structions on  behalf  of  the  defendant  We 
herein  set  out  defendant's  instruction  No.  1, 
which  plaintiff  claims  contains  the  error  that 
runs  through  all  of  defendant's  instructions. 
Instruction  No.  1,  given  for  defendant,  is  as 
follows: 

"The  court  instructs  the  jury  that  if  yon  find 
and  believe  from  the  evidence  in  this  case  that 
the  two  mules  in  controversy  were  not  seen  bj 
the  operator  of  the  motorcar  in  question  until 
after  the  said  mules  had  gotten  into  the  trestle, 
and  that  said  operator  of  the  motorcar  did 
not  know  that  said  mules  in  question  were  on 
the  railroad  track  or  were  running  toward  the 
trestle,  then  plaintiff  cannot  recover,  notwith- 
standing, you  may  further  find  and  believe  as  a 
matter  of  fact  that  said  mules  were  on  the 
road,  and  were  frightened  by  the  motorcar,  and 
caused  to  run  into  the  trestle  and  become  in- 
jured." 

The  point  pressed  1b  that  this  instruction 
required  the  jury  to  find  that  the  defendant's 
agents  knew  that  the  mules  were  an  the  rail- 
road track,  and  were  running  into  the  trestle, 
before  they  could  give  judgment  for  plaintiff, 
and  that  the  Instruction  should  have  provided 
that  if  the  defendant  knew,  or  by  the  exer- 
cise of  ordinary  care  could  have  known,  that 
the  mules  were  on  the  track  and  were  fright- 
ened and  running  toward  the  trestle.  In  oth- 
er words,  it  is  the  constructive  knowledge  that 
the  mules  were  on  the  track  that  ia  left  out 
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of  the  Instruction  and  complained  of  by  the 
plaintiff. 

Under  the  evidence  Introduced  we  are  un- 
able to  agree  with  the  plaintiff  that  there  was 
error  in  this  regard,  as  there  was  a  failure 
to  show  that  the  two  mules  which  were  in- 
jured were  ever  at  a  place  where  they  could 
have  been  seen  by  the  operators  of  the  motor- 
car at  the  time  and  place  In  question.  The 
evidence  on  behalf  of  plaintiff  was  that  four 
of  his  mules  got  onto  the  defendant's  right  of 
way,  at  a  place  other  than  a  station  or  rail- 
road crossing,  at  night.  It  further  shows 
that  the  operators  of  this  motorcar  had  a 
light  on  the  front  of  it  that  would  disclose  ob- 
jects ranging  from  200  yards  to  an  eighth  of 
a  mile  ahead  of  the  car.  It  is  further  shown 
that  as  the  agents  of  the  defendant  proceeded 
along  the  track  they  saw  two  mules  on  the 
right  of  way,  and  that  on  seeing  these  two 
mules  the  car  was 'slowed  down  and  an  alarm 
sounded;  the  mules  started  down  the  track 
toward  the  trestle,  which  was  about  half  a 
mile  away,  the  car  following,  slowing  down 
and  giving  alarms.  Following  these  mules 
down  nearly  to  the  trestle,  the  two  that  were 
shown  to  have  been  seen  left  the  railroad 
track  before  getting  onto  the  trestle,  and  aft- 
er they  had  gone  from  the  track  the  light 
then  disclosed  ahead  out  on  the  trestle  two 
small  black  mules,  which  belonged  to  the 
plaintiff.  The  evidence,  which  Is  lacking  in 
plaintiff's  case  to  hold  the  defendant  on  the 
humanitarian  doctrine  for  the  loss  of  these 
mules,  Is  that  no  witness  ever  testified  to  the 
whereabouts  of  these  two  black  mules  after 
they  got  on  the  right  of  way  prior  to  the  time 
they  were  found  out  on  the  trestle.  There  is 
no  testimony  that  they  were  in  direct  or  close 
proximity  of  the  two  mules  that  left  the 
track  and  were  seen  by  defendant's  agents; 
there  Is  no  proof  that  they  all  went  down  the 
track  together,  or  that  the  two  little  black 
mules  for  which  the  suit  Is  brought  were  ever 
close  enough  to  defendant's  car,  before  they 
got  on  the  trestle,  to  have  been  seen  by  the 
operators  of  this  motor  car. 

As  we  understand  the  law,  before  one  can 
be  held  to  have  constructive  knowledge  that 
a  certain  animal  or  object  was  at  the  given 
place,  there  must  be  some  proof  that  the  ani- 
mal or  object  was  at  the  given  place  at  such 
a  time  as  it  could  have  been  seen  by  the  exer- 
cise of  ordinary  care.  Had  there  been  any 
proof  In  this  case  that  these  four  mules  were 
seen  trotting  down  the  track  together,  or  that 
the  two  black  mules  In  front  were  close 
enough  to  the  two  mules  behind  that  were 
seen  that  ordinary  vigilance  would  have  dis- 
covered them,  then  the  contention  made  by 
the  plaintiff  should  be  upheld.  But  to  find 
that  the  two  mules  for  which  the  suit  was 
brought  were  ever  at  a  place  where  they  could 
have  been  discerned  by  ordinary  vigilance  be- 
fore they  got  on  the  trestle  would  be  basing 
a  finding  on  a  mere  conjecture,  as  much  so  as 


to  find  that  they  proceeded  down  the  track 
ten  minutes  before  the  mules  which  were  ac- 
tually seen,  and  had  gotten  onto  the  trestle 
before  they  ever  came  Into  the  limelight  of 
the  motor  car. 

[2]  We  must  therefore  hold  that  plaintiff's 
evidence  failed  to  show  that  the  mules  were 
ever  where  they  could  have  been  seen  by  the 
exercise  of  ordinary  care,  and  that  it  was  no 
error  to  omit  that  issue  from  the  Instructions. 
Two  of  plaintiff's  witnesses,  in  a  statement 
filed  by  plaintiff  and  admitted  by  the  defend- 
ant as  to  what  the  witnesses  would  testify 
were  they  at  the  trial,  stated  as  follows: 

"The  agents  and  servants  of  the  defendant 
could  have  seen  the  mules  on  said  track  before 
they  ran  into  the  trestle." 

This  was  stricken  out  on  objection  by  de- 
fendant, and  plaintiff  excepted.  Neither  of 
these  witnesses  testified  that  they  saw  the 
mules  from  the  time  they  got  on  the  track  un- 
til they  were  afterwards  found  on  the  trestle. 
The  statement  was  clearly  a  conclusion,  with 
no  facts  shown  to  be  within  the  knowledge  of 
the  witnesses  upon  which  to  base  it,  and  was 
properly  excluded.  The  witnesses  did  not 
possess  the  knowledge  of  the  primary  fact  of 
whether  the  two  mules  that  were  Injured 
were  ever  at  a  place  that  they  could  have 
been  seen  by  the  operators  of  the  car  .before 
they  went  on  the  trestle.  Council  v.  Bail- 
road,  123  Mo.  App.  432,  100  S.  W.  57. 

The  judgment  will  be  affirmed. 

STURGIS,  P.  J.,  and  BRADLEY,  J.,  con- 
cur. 


YATES  et  al.  v.  BROWN  (HENSON,  Inter- 
pleader).    (No.  2558.) 


(Springfield  Court  of  Appeals. 
28,  1920.) 


Missouri.    Feb. 


1.  Appeal  and  ebbob  «=>1066— Inaccuracy 
in  instruction  harmless  in  view  of  is- 
SUE. 

The  evidence  showing  that  interpleader  rais- 
ed and  therefore  owned  all  but  200  bushels  of 
the  crib  of  corn  attached  as  that  of  B.,  and  the 
issue  raised  by  the  evidence  being  whether  she 
had  bought  B.'s  corn,  inaccuracy  in  the  instruc- 
tion to  find  for  her  if  the  jury  believed  she 
bought  the  corn  "or  any  part  thereof"  was 
harmless. 

2.  Parent  and  child  «J=>5(1)— Widow  enti- 
tled to  earnings  of  unemancipated  mi- 
nob  CHILD. 

Showing  that  as  against  plaintiff  and  defend- 
ant attached  corn  belonged  to  the  minor  son  of 
interpleader,  a  widow,  and  was  the  result  of  his 
work  in  helping  her  while  he  was  living  at  home, 
entitled  her,  as  the  head  of  the  family,  there- 
to, in  the  absence  of  evidence  that  he  had  been 
emancipated. 
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Appeal  from  Circuit  Court,  Batter  Coun- 
ty; AJmon  Ing,  Judge. 

Action  by  0.  W.  Yates  and  others,  part- 
ners as  Yates,  Craft  &  Calvin,  against  J.  H. 
Brown;  lnterplea  being  filed  by  Nora  Hen- 
Bon.  Judgment  for  Interpleader,  and  plain- 
tiffs appeal.    Affirmed. 

John  L.  Poynor  and  Henson  &  Woody,  all 
of  Poplar  Bluff,  for  appellants. 

Francis  M.  Kinder  and  B.  J.  Puckett,  both 
of  Poplar  Bluff,  for  respondent. 

BRADLEY,  J.  Plaintiffs,  a  copartner- 
ship, proceeded  by  attachment  against  de- 
fendant, Brown,  to  recover  on  a  note.  Un- 
der the  writ  the  sheriff  attached,  according 
to  the  return,  "one  crib  of  corn,  about  500 
bushels,  and  one  span  of  work  horses,"  as  the 
property  of  Brown.  Mrs.  Nora  Henson  filed 
an  lnterplea  claiming  the  corn.  Issue  was 
Joined  on  the  lnterplea  and  tried  to  a  jury, 
resulting  In  a  verdict  and  Judgment  In  fa- 
vor of  the  interpleader.  Failing  to  get  a 
new  trial,  plaintiffs  appealed. 

The  interpleader,  a  widow  with  three 
children,  a  boy  19,  a  boy  14,  and  a  girl  10, 
with  Brown,  lived  together  on  a  rented  farm 
near  Broseley,  In  Butler  county.  They  had 
two  places,  the  one  on  the  "deadening  road" 
consisting  of  about  "25  acres  In  patches," 
where  they  lived,  and  the  lower  place  con- 
taining about  45  acres.  Brown  rented,  the 
land  from  the  owner,  but  Interpleader  says: 

That  he  rented  it  "for  the  boys";  that  "my 
boys  did  the  farming  last  year.  We  raised  about 
600  bushels  of  corn  on  the  lower  Marshall 
farm;  all  of  ns  raised  about  that  amount;  my 
boys  raised  about  400  bushels.  I  bought  200 
bushels  from  Brown  that  was  raised  on  that 
farm.  The  com  I  bought  was  in  the  field.  It 
was  all  gathered  at  the  Bame  time.  I  gathered 
it  and  hauled  it  to  Broseley.  It  was  cribbed 
there  at  my  mill,  and  is  there  now.  That  is  the 
corn  the  sheriff  attached." 

Brown,  testifying  as  a  witness  for  Inter- 
pleader, says: 

That  he  sold  the  corn  to  interpleader,  and 
that  she  paid  him  for  it.  "My  health  was  bad 
this  fall,  and  I  wag  getting  ready  to  go  away, 
and  about  the  last  of  November  I  sold  her  my 
part  of  this  Marshall  crop,  after  the  rent  was 
paid.  We  figured  my  part  at  about  200  bushels. 
The  balance  of  the  corn  was  raised  by  the  boys." 

Another  witness  named  Brown  testified: 

That  he  was  present  the  latter  part  of  No- 
vember at  interpleader's  when  she  bought  the 
corn.  "Mrs.  Henson  bought  all  the  corn  for 
$1.50  per  bushel  in  the  field." 

Walter  Henson,  Interpleader's  19  year  old 
son,  testified: 

That  Brown  rented  the  land,  "and-  then  he 
rented  it  out  to  me  and  my  brother  here.  That 
crop  of  corn  on  the  18th  day  of  January  be- 
longed to  me  and  my  mother." 


This  witness  estimated  that  Brown  had 
about  200  bushels.  The  attachment  was 
served  on  January  18,  1919,  and  according 
to  interpleader  she  bought  Brown's  corn  the 
latter  part  of  November  prior.  In  her  ln- 
terplea the  Interpleader  avers  that  the  crib 
of  corn  attached  "really  contained  620  bush- 
els," and  the  evidence  indicates  that  this 
is  about  correct  Except  for  some  circum- 
stances tending  to  show  that  Brown  had 
more  than  200  bushels  to  his  part,  and  that 
be  bad  not  in  fact  sold  any  corn  to  inter- 
pleader, there  is  nothing  tending  to  contra- 
dict interpleader's  version. 

For  plaintiffs  the  court  instructed  that,  if 
the  Jury  found  that  at  the  tune  of  the  at- 
tachment the  crib  of  corn  In  question  be- 
longed to  defendant,  Brown,  then  the  ver- 
dict would  be  for  plaintiffs,  and  that  the 
burden  of  proving  her  ownership  of  the  corn 
attached  was  on  the  interpleader,  and  that, 
unless  the  Jury  found  that  the  interpleader 
had  established  by  the  greater  weight  of  evi- 
dence that  she  was  at  the  date  of  the  levy 
the  real  owner  of  said  corn  in  good  faith, 
the  verdict  would  be  for  defendant. 

For  the  interpleader  the  court  instructed: 

"The  court  instructs  the  jury  that,  if  you 
find  and  believe  from  the  evidence  that  Nora 
Henson  bought  for  a  valuable  consideration  the 
corn  or  any  part  thereof  (italics  ours)  which 
was  attached  in  this  suit  while  the  corn  was 
still  in  the  field,  and  the  same  was  then  gath- 
ered and  put  in  Nora  Henson's  crib  at  her  in- 
stance and  request,  then  the  title  to  said  corn 
so  bought  and  cribbed  passed  to  Nora  Henson, 
and  she  became  the  owner  thereof,  and  your 
verdict  should  be  in  favor  of  the  interpleader, 
Nora  Henson." 

[1]  Plaintiffs  complain  in  their  motion  for 
a  new  trial  about  the  admission  and  exclu- 
sion of  evidence,  and  assign  as  error  the  ad- 
mission of  incompetent,  irrelevent,  Immate- 
rial, and  prejudicial  evidence.  None  of  the 
alleged  improper  evidence  is  pointed  out, 
and  the  record  discloses  that  no  objections 
were  made  to  the  admission  of  evidence  ex- 
cept one,  and  that  was  sustained.  Also 
plaintiffs  contend  that  their  instruction  in 
the  nature  of  a  demurrer  should  have  been 
given.  The  statement  of  facts  disposes  of 
this  assignment.  Plaintiff  predicates  error 
upon  the  instruction  given  for  the  inter- 
pleader set  out  above.  The  part  in  Italics 
Is  challenged.  Also  it  is  contended  that  the 
instruction  "assumes  that  the  corn  was 
gathered  and  placed  in  the  crib  owned  by 
the  interpleader  at  her  instance  and  re- 
quest" That  part  in  Italics  was  evidently 
intended  to  distinguish  the  corn  which  inter- 
pleader claims  to  have  bought  from  Brown 
from  that  which  she  raised.  She  claimed  to 
own  the  crib  of  corn  attached.  Part  of  it 
she  raised,  and  part  she  bought  from  Brown. 
We  do  not  think  that  under  the  evidence 
here    the   instruction   is    erroneous.     Inter- 
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pleader,  according  to  her  evidence,  raised, 
and  of  course  owned  by  reason  of  having 
raised,  all  the  corn  In  the  crib  except  the 
200  bushels  she  bought  from  Brown.  If  she 
bought  the  200  bushels,  then  she  owned  that 
and  the  whole  crib  of  corn.  The  idea  Intend- 
ed by  the  instruction  might  have  been  better 
expressed,  but  we  do  not  think  that  this  In- 
struction misled  the  Jury. 

[2]  Plaintiffs  requested  and  the  court  re- 
fused an  Instruction  to  the  effect  that  the 
Interpleader  could  not  recover  for  any  corn 
which  the  Jury  believed  from  the  evidence 
belonged  to  Walter  Henson  or  any  one  else 
other  than  herself.  It  is  true  that  Walter 
claimed  a  part  of  this  corn.  The  record 
shows,  however,  that  he  was  living  at  home 
with  his  mother  when  this  corn  was  cultivat- 
ed ;  that  he,  bis  brother,  and  the  mother  did 
moat  of  the  cultivating  and  gathering  of  this 
corn.  They  all  worked  together.  On  direct 
examination  he  said  the  corn  belonged  to 
him  and  his  mother,  but  on  cross-examina- 
tion he  said: 

"I  say  that  at  the  time  of  the  attachment  all 
that  corn  belonged  to  my  mother.  I  do  not 
know  how  much  was  mine;  we  just  put  it  all 
together.  I  worked  for  myself,  and  daring  the 
crop  season  helped  my  mother  out." 

The  record  shows  that  the  minor  son  was 
"helping  his  mother  out"  when  this  corn  was 
cultivated;  that  she  was  a  widow,  and  un- 
der these  facts,  there  being  no  showing  that 
the  minor  had  been  emancipated,  or  that  the 
mother  had  waived  her  right  to  the  proceeds 
of  his  labor,  she  was  entitled  to  such  pro- 
ceeds. Buck  v.  Railway,  46  Mo.  App.  555; 
Dooley  v.  Railway,  45  Mo.  App.  308 ;  section 
403,  R.  S.  1909,  as  amended  Laws  1913,  p. 
92.    In  the  last-mentioned  case  it  is  said: 

"Plaintiff  being  a  minor  at  the  time  the  wages 
were  earned,  they  belonged  to  his  mother,  his 
father  being  dead.  There  is  nothing  in  the  case 
to  show  that  she  had  parted  with  her  right 
to  the  services  or  earnings  of  her  child  prior  to 
or  at  the  time  the  wages  were  earned"— -citing 
Mathews  v.  Railroad,  26  Mo.  App.  83,  and 
Mauerman  v.  Railroad,  41  Mo.  App.  348. 

In  Scamell  v.  Transit  Co.,  106  Mo.  App. 
604,  77  8.  W.  1021,  of  this  question  the  court 
■aid: 

"The  general  rule  of  law  dominant  in  this 
state  is  that  prima  facie  the  services  of  the 
minor  children  belong  to  the  father  during  his 
lifetime,  and  upon  his  decease  to  the  mother, 
if  she  be  surviving,  upon  whom  the  burden 
of  their  maintenance  daring  minority  is  im- 
posed. The  widow,  upon  the  death  of  her  hus- 
band, succeeds  to  his  obligation  and  duty  to- 
wards their  minor  children;  she  becomes  in 
his  place  and  as  his  successor  the  head  of  the 
family,  and  upon  her  devolves  the  shelter,  cloth- 
ing, and  education  of  the  minor  children,  and  in 
turn  she  acquires  the  reciprocal  right  to  their 
services  and  becomes  entitled  to  their  earnings 


till  they  attain  majority,  qualified,  however,  and 
subject  to  the  condition  that  such  right  to  their 
earnings  exists  and  endures  if  and  so  long  as 
each  minor  children  make  their  home  with  and 
are  supported  by  her." 

Under  the  facts  here  no  error  was  commit- 
ted in  refusing  plaintiffs'  Instruction.  The 
Instruction  both  for  plaintiffs  and  the  inters 
pleader  submitted  the  issue  as  to  whether 
interpleader  was  the  owner  of  the  corn  at- 
tached, and  the  Jury  found  for  the  inter- 
pleader on  that  issue,  and  the  verdict  is  am- 
ply supported  by  the  evidence. 

Finding  no  error  of  consequence,  the  judg- 
ment is  affirmed. 


STORGIS,  P. 
concur. 


J.,  and  FARRINGTON,  J., 


TWOHIG  v. 


(Kansas    City 


DENVER  &  R. 
(No.  13466.) 

Court    of   Appeals. 
Jan.  26,  1920.) 


G.  R.  CO. 


Missouri. 


Evidence  «3=»72  —  Insufficient  to  show 
bending  of  telegram  to  cabb1ek  giving 
notice  of  claim  fob  damages   so  as  to 
raise  presumption  of  eecetpt. 
In  action  against  railroad  for  damages  to 
shipment,  defended  upon  ground  that  no  notice 
of  claim  for  loss  and  damages  was  given  within 
four  months  after  delivery,  as  required  by  bill 
of  lading,  shipper's  evidence  that  he  sent  a  tele- 
gram to  railroad's  agent,   giving   the  required 
notice,  held  insufficient  to  establish  the  presump- 
tion   that    the    railroad    received,  the    notice, 
where  evidence  showed  that  shipper's  employe, 
who  was  not  called  as  a  witness,  had  telephoned 
the  message,  and  where  there  was  no  evidence  as 
to  identity  of  person  at  other  end  of  telephone 
who  took  the  message;  such  evidence  being  in- 
sufficient to  show  that  message  was  sent. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   Milton  Schwlnd,  Special  Judge. 
"Not  to  be  officially  published." 

Action  by  J.  P.  Twohlg  against  the  Den- 
ver &  Rio  Grande  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Edw.  J.  White,  of  St  Louis,  and  Thos. 
Hackney,  of  Kansas  City,  for  appellant. 

Hal  R.  Lebrecht,  J.  R.  Kaspar,  and  L.  E 
Barber,  all  of  Kansas  City,  for  respondent 

BLAND,  J.  This  is  a  suit  to  recover  loss 
and  damages  to  a  shipment  of  peaches. 
Plaintiff  recovered  in  the  court  below,  and 
defendant  has  appealed. 

The  bill  of  lading  provided  that  a  claim 
for  loss  and  damages  should  be  made  in  writ- 
ing either  to  the  initial  or  the  delivering 
carrier  within  four  months  after  delivery. 
The  shipment  originated  at  Hotchkiss,  Colo., 
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and  defendant  was  the  Initial  carrier.  The 
sole  question  Is  whether  or  not  the  evidence 
is  sufficient  to  show  notice  that  a  claim 
would  be  made.  The  deposition  of  T.  H.  Pep- 
pers, the  shipper,  was  taken  by  plaintiff.  He 
testified  that  he  sent  a  telegram  to  the  agent 
of  the  Baltimore  &  Ohio  Railroad  Company, 
at  Cincinnati,  Ohio,  the  delivering  carrier, 
and  that  the  charges  on  the  message  were 
paid  by  him ;  that  he  did  not  have  the  orig- 
inal telegram,  but  had  a  copy  of  the  same, 
which  was  introduced  in  evidence.  The  copy, 
marked  Exhibit  5,  reads  as  follows: 

"Hotchkiss,  Colorado,  September  22,  1914. 

"Agent  Baltimore  &  Ohio  R  R.  Co.,  Cincin- 
nati, Ohio:  MDTX  thirty  fifty  five  six  peaches 
now  your  track  billed  S.  A.  Gerrard  reported 
worthless  condition  account  neglect  icing  and 
refrigeration.  We  hereby  serve  notice  we  shall 
file  claim  for  original  cost  of  car. 

"T.  H.  Peppers. 

"Phoned  to  Delta  11:86  A.  M.    G.  N.  J." 

Plaintiff  testified  that  he  bought  the  car- 
load of  peaches  from  Peppers;  that  he  was 
in  Pepper's  office  In  Hotchkiss,  Colo.,  at  the 
time  of  the  alleged  sending  of  the  telegram. 
He  testified  that  his  recollection  was  that  the 
telegram  was  phoned  to  Delta,  15  miles  from 
Hotchkiss;  that  Peppers  was  in  his  (Pep- 
pers') office  when  the  alleged  telegram  was 
sent;  that  a  man  by  the  name  of  Joslyn, 
who  the  evidence  shows  was  Peppers'  traffic 
manager  and  superintendent,  did  the  talking 
over  the  telephone.  Plaintiff  further  testi- 
fied as  follows: 

"Q.  Do  you  recollect  the  circumstance  of  your 
deposition  being  taken  in  June,  1915?    A.  Yes. 

"Q.  You  recollect  being  asked  about  a  sup- 
posed telegram  that  Mr.  Peppers  claims  to  have 
phoned  over  to  Delta.    A.  Yes. 

"Q.  You  recollect  having  that  telegram  shown 
you  do  you  not?    A.  Yes,  sir. 

"Q.  And  this  question  was  asked  you :  'I 
will  ask  you  to  look  at  Exhibit  J  (being  same  as 
Exhibit  5  in  this  case)  and  state  whether  or  not 
this  telegram  was  sent  as  shown  on  its  face 
there  by  Mr.  Peppers?  A.  Yes,  sir;  I  was  in 
his  office  when  he  sent  it. 

"Q.  Where  did  he  send  it  from?  A  My  recol- 
lection is  that  he  phoned  it  to  Delta. 

"Q.  You  so  testified,  did  you?    A  Yes,  sir. 

"Q.  Your  recollection  is  that  he  was  in  his 
office  when  you  claim  this  telegram  was  sent? 
A.  Yes. 

"Q.  Did  Peppers  do  anything  at  the  time? 
A.  In  what  way? 

"Q.  Did  yon  go  to  the  depot  with  Peppers? 
A.  I  don't  think  I  did. 

"Q.  You  think  somebody  telephoned  the  mes- 
sage over  to  Delta?    A.  I  don't  know. 

"Q.  You  could  not  tell  who  was  telephoning 
or  who  was  being  telephoned  to;  you  could  not 
hear  anything,  could  you?  A  Only  the  man  at 
that  end. 

"Q.  You  think  Joslyn  was  doing  the  talking? 
A.  Yes." 

This  is  the  only  evidence  of  the  alleged 
sending  at  the  telegram.    There  was  further 


evidence  that,  If  the  telegram  was  sent  It 
would  be  no  longer  in  the  possession  of  the 
telegraph  company;  that  the  company  kept 
its  telegrams  only  one  year,  after  which  they 
were  destroyed.  At  the  close,  of  plaintiff* 
evidence  a  demurrer  was  offered  by  the  de- 
fendant, which  was  overruled.  Defendant 
Introduced  no  testimony,  and  judgment  was 
rendered  for  plaintiff. 

In  support  of  his  contention  that  there  is 
some  evidence  of  the  sending  of  the  tele- 
gram and  the  receipt  of  the  same  by  defend- 
ant, plaintiff  invokes  the  rule  that  a  letter, 
properly  addressed,  stamped,  and  deposited 
in  a  United  States  post  office,  or  a  place 
provided  by  the  postal  authorities  for  the 
receipt  of  letters,  is  received  by  the  addressee 
In  the  regular  course  of  mall.  There  is 
very  respectable  Judicial  authority  for  the 
proposition  that,  a  similar  rule  applies  In 
reference  to  telegrams.  Epplnger  v.  Scott, 
112  Cal.  369,  371,  42  Pac.  301,  44  Pac.  723, 
53  Am.  St  Rep.  220;  Perry  v.  German- 
American  Bank,  53  Neb.  89,  73  N.  W.  538,  68 
Am.  St  Rep.  593;  Western  Twine  Co.  v. 
Wright,  11  S.  D.  521,  78  N.  W.  942,  44  L.  R 
A  438;  Oregon  Steamship  Co.  v.  Otis,  100 
N.  Y.  446,  3  N.  E.  485,  53  Am.  Rep.  221;  Long 
Bell  Lumber  Co.  v.  Nyman,  145  Mich.  477, 
108  N.  W.  1019,  116  Am.  St  Rep.  310;  Jones, 
Telegraph  &  Telephone  Companies,  |  683,  p. 
874 ;  Thompson  on  the  Law  of  Electricity,  § 
499,  p.  460;  16  Cyc.  1071,  1072.  There  Is 
likewise  authority  that  testimony  that  a  let- 
ter was  "mailed"  to  an  addressee  is  equiva- 
lent to  a  statement  by  the  witness  that  it 
was  properly  mailed,  that  is,  properly  ad- 
dressed, stamped,  and  deposited  in  a  proper 
place  for  the  receipt  of  mail.  Ward  v. 
Transfer  &  Storage  Co.,  119  Mo.  App.  83.  88, 
95  8.  W.  964,  and  cases  therein  cited.  If  the 
foregoing  authorities  are  to  be  followed,  it 
would  seem  that  testimony  that  a  witness 
"sent  a  telegram"  to  a  certain  party  would 
be  sufficient  to  raise  the  presumption  that  it 
was  received  In  due  course.  So  plaintiff  In- 
sists that,  as  witness  Peppers  stated  that  be 
sent  a  telegram  to  the  agent  at  the  Balti- 
more &  Ohio  Railroad  Company  at  Cincin- 
nati, and  paid  the  charge  therefor,  there  was 
evidence  sufficient  to  raise  the  presumption 
of  the  receipt  of  the  telegram  by  the  sendee. 
However,  the  alleged  sending  of  the  telegram 
is  fully  explained  in  the  evidence.  The 
copy  of  the  telegram  itself,  which  was  Intro- 
duced in  connection  with  Pepper's  testimony 
and  which  he  Identified,  contains  the  words, 
"Phoned  to  Delta  11:36  A.  M.  O.  H.  J."  "C. 
H.  J."  apparently  was  Joslyn.  Plaintiff  him- 
self testified  that  Joslyn  called  up  some  one 
— whom,  the  plaintiff  did  not  know — and  gave 
the  person  at  the  other  end  of  the  line  the 
message  to  send.  Joslyn  did  not  testify  and 
there  was  no  evidence  to  show  to  whom  he 
was  talking  when  plaintiff  heard  the  conver- 
sation. Whether  It  was  an  agent  at  Delta 
of  some  telegraph  company  or  some  other 
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person  Is  not  proven.  Under  such  circum- 
stances there  is  no  room  for  any  presump- 
tion that  defendant  received  any  telegram,  as 
there  was  no  proof  that  such  telegram  was 
delivered  or  given  to  a  telegraph  company. 
Goucher  v.  Novelty  Oo„  116  Mo.  App.  98,  91 
S.  W.  447;  Sills  v.  Barge,  141  Mo.  App.  148, 
124  S.  "W.  805. 

It  is  Insisted  hy  counsel  for  plaintiff  that 
plaintiffs  testimony  shows  that  he  did  not 
know    much  about  how  the   telegram   was 
sent.     We  think  that  the  part  of  his  testimony 
we    have  quoted   shows  that  he  did  know 
that  the  alleged  sending  of  the  telegram  was 
done  by  Joslyn  calling  up  some  one  over  the 
phone    and  delivering  the  message  to  that 
person.    It  is  true  that  there  seems  to  be  an 
apparent  contradiction  in  plaintiff's  testimo- 
ny,  for  the  reason  that  in  answer  to  the 
question,  "Do  you  think  somebody  telephon- 
ed the  message  to  Delta?"    he  answered,  "I 
don't  know."    However,  taking  all  the  testi- 
mony together,  there  is  no  question  but  that 
It  shows  that  the  message  was  telephoned  by 
Joslyn.    The  witness,  no  doubt,  had  in  mind 
that  he  did  not  know  of  his  own  knowledge 
to  whom  Joslyn  was  telephoning  or  where; 
therefore,  when  he  was  asked  if  some  one 
telephoned  to  Delta,  he  naturally  said  that 
he  did  not  know.    At  any  rate,  as  we  have 
already  stated,  there  is  no  question  from  the 
evidence  but  that  Joslyn  telephoned  the  mes- 
sage to  some  one,  and  that  the  identity  of 
that   person  is  not  shown.     Therefore  the 
testimony  of  the  witness  Peppers  that  he 
sent  a  telegram  was  not  sufficient  for  the 
reason  that  the  evidence  shows  just  how  Pep- 
pers "sent"  the  telegram,  which  falls  short 
of  showing  such  a  sending.    Under  such  cir- 
cumstances,   the   whole   transaction   having 
been  explained,  and  there  being  no  sufficient 
proof,  the  demurrer  to  the  evidence  should 
have    been    sustained.      Provident    Savings 
Life  Assur.  Soc.  v.  Nixon,  73  Fed.  144,  149, 
19  C.  C.  A.  414. 

The  judgment  is  reversed,  and  the  cause 
remanded. 
All  concur. 


LANDRUM  v.  McMINDS.     (No.  2605.) 


(Springfield  Court  of  Appeals. 
28,  1920.) 


Missouri.    Feb. 


1.  Injunction  <8=>56  —  Trespasses  exclud- 
ing OWNEB  Or  PBOPBBTY  MAT  BE  ENJOINED. 

Where  an  owner  of  an  electric  light  plant 
is  in  possession,  and  his  employe  and  agent  has 
charge  of  and  is  operating  the  plant,  and  such 
employ^,  who  is  insolvent,  repudiates  the  agree- 
ment under  which  the  plant  is  managed  for  the 
owner,  and  assumes  absolute  control,  exclud- 
ing the  owner  from  possession,  and  proceeds  to 
operate  the  plant  on  his  own  account,  injunc- 


tion will  lie;   such  employs  being  a  trespasser 
from  the  time  he  assumed  control. 

2.  Injunction  <£=>128  —  Evidence  support- 
ing FINDING  THAT  DEFENDANT,  EXCLUDING 
OWNEB  OF  ELECTRIC  LIGHT  PLANT,  HAS  NO 
INTEREST  THEREIN. 

In  suit  to  enjoin  plaintiff's  agent,  operating 
electric  light  plant  for  plaintiff  under  an  agree- 
ment, from  assuming  control  and  attempting 
to  exclude  plaintiff  from  possession,  evidence 
held  to  support  a  finding  that  defendant  had  no  ' 
interest  in  the  plant. 

i 
Appeal  from  Circuit  Court,  Howell  County ; 
B.  P.  Dorrls,  Judge. 

Suit  by  M.  L.  Landrom  against  Ray  Mc- 

Mlnds   for    an   Injunction.     Judgment   for 
plaintiff,  and  defendant  appeals.    Affirmed. 

W.  N.  Evans,  of  West  Plains,  for  appellant. 
J.  P.  Swalm,  of  Mountain  View,  and  M.  E. 
Morrow,  of  West  Plains,  for  respondent. 

BRADLEY,  J.  In  1916  defendant  in- 
stalled In  the  town  of  Mountain  View  In 
Howell  county  an  electric  light  plant,  bor- 
rowing $1,000  from  plaintiff  at  the  time  for 
that  purpose.  Defendant  gave  plaintiff  a 
chattel  mortgage  on  the  plant  to  secure  the 
note  for  the  $1,000.  Later  defendant  in- 
curred other  obligations,  and  gave  second 
mortgages  on  the  plant.  On  May  18,  1918, 
defendant  sold,  executed  a  bill  of  sale  for, 
and  delivered  the  plant  to  plaintiff  for  the 
recited  consideration  of  $2,500,  taking  up 
by  the  sale  the  $1,000  note  and  other  notes 
against  defendant  secured  by  second  mort- 
gages which  plaintiff  bad  purchased.  On 
July  30,  1918,  the  Public  Service  Commission 
authorized  and  consented  to  the  sale  and 
transfer  to  plaintiff.  After  plaintiff  pur- 
chased the  plant,  including  poles,  wires, 
franchise,  etc.,  he  and  defendant  entered 
into  an  agreement  whereby  plaintiff  was  to 
furnish  the  necessary  funds  for  operation, 
and  defendant  was  to  operate  the  plant,  and 
they  were  to  divide  the  net  proceeds  "fifty- 
fifty."  Defendant  collected  for  a  while,  and 
then  plaintiff  took  charge  of  the  collecting. 
On  September  28,  1918,  defendant  notified 
plaintiff  not  to  collect  any  accounts  due  the 
plant,  and  on  the  same  date  he  notified  the 
patrons  not  to  pay  their  accounts  to  plaintiff. 
It  seems  that  plaintiff  and  defendant  dis- 
agreed in  some  way,  and  defendant  there- 
upon refused  to  be  fired,  assumed  exclusive 
possession  and  control,  claiming  that  there 
was  a  settlement  coming.  At  some  stage  of 
their  troubles  plaintiff  had  defendant  ar- 
rested for  trespassing,  but  it  seems  that  the 
prosecuting  attorney  did  not  enthuse  readily, 
and  the  prosecution  was  abandoned.  Also 
plaintiff  says  that  at  one  time,  when  he  was 
endeavoring  to  get  possession,  the  defendant 
"struck  at  me  with  a  wrench."  We  gather 
from    the   record   that  defendant   remained 
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In  exclusive  possession  and  control  of  the 
plant  from  September  28th,  when  the  notices 
were  served,  until  November  13,  1919,  when 
plaintiff  filed  his  bill  for  and  obtained  a  tem- 
porary injunction,  enjoining  and  restraining 
defendant  and  his  agents  from  interfering, 
molesting,  controlling,  or  operating  the  light 
plant,  which  temporary  injunction  on  trial 
was  made  perpetual. 

In  the  petition  plaintiff  alleges  that  de- 
fendant wrongfully,  Illegally  and  fraudu- 
lently took  possession  of  the  plant,  and  by 
force  of  arms  prevented  plaintiff  from  getting 
possession,  and  that  by  reason  of  the  "con- 
duct of  defendant  plaintiff  has  suffered,  and 
will  continue  to  suffer,  irreparable  injury, 
as  defendant  is  financially  unable  to  respond 
in  an  action  for  damages,"  and  that  plaintiff 
has  no  adequate  remedy  at  law.  The  an- 
swer denies'  taking  possession  by  force  of 
arms,  and  alleges  that  defendant  was  the 
owner  and  in  the  exclusive  possession,  and 
was  operating  the  plant  to  the  full  satisfac- 
tion of  the  patrons. 

[1]  Defendant  offered  no  evidence,  and 
stands  here  on  the  proposition  that  injunc- 
tion is  not  plaintiff's  remedy.  These  facts 
are  established  and  not  questioned,  so  far  as 
the  evidence  shows:  Plaintiff  was  the  owner 
and  in  possession,  and  defendant  as  the  em- 
ploye and  agent  of  plaintiff  was  in  charge 
of  and  was  operating  the  plant.  Defendant, 
repudiating  the  agreement  under  which  he 
was  managing  the  plant  for  plaintiff,  as- 
sumed absolute  control,  excluding  plaintiff 
from  possession,  and  proceeded  to  operate  on 
his  own  account,  and  that  defendant  Is  in- 
solvent. ,  Under  these  circumstances,  will 
injunction  lie?  We  think  so.  Defendant 
became  a  trespasser  the  minute  he  assumed 
control  and  excluded  plaintiff.  He  was  as 
much  a  trespasser  as  would  have  been  a 
stranger  who  by  force  or  intimidation  had 
ousted  plaintiff  and  defendant  and  had  as- 
sumed control  of  the  plant  We  can  see  no 
difference  in  the  acts  of  a  stranger  as  in- 
dicated than  those  acts  of  defendant  which 
resulted  in  ousting  plaintiff  and  installing 
himself  as  sole  proprietor.  And,  more,  the 
trespass  of  defendant  was  a  continuing  one. 
In  Tie  Co.  v.  Stone,  135  Mo.  App.  loc  cit. 
456,  117  S.  W.  609,  it  is  held  that  injunction 
is  a  proper  remedy  where  there  are  acts  of 
repeated  and  continuous  trespass.  There  the 
court  says: 

"This  contention  is  well  supported  by  very 
many  cases,  among  others  Turner  v.  Stewart, 
78  Mo.  480;  State  ex  rel.  Jump  v.  Louisiana, 
etc.,  Gravel  Road  Co.  et  al.,  116  Mo.  App.  175 
[92  S.  W.  153].  In  the  latter  case,  in  which  an 
injunction  issued  on  relation  of  the  county  at- 
torney to  prevent  the  recurrence  of  acts  claimed 
to  be  a  public  nuisance,  Judge  Nortoni  says 


C116  Mo.  App.  at  page  199,  92  S.  W.  162]  that 
a  court  of  chancery  will  interfere  by  injunction 
'on  the  ground  that  it  can  afford  a  more  com- 
plete and  adequate  remedy  than  a  court  of  law 
can  furnish,  bound  and  tied  down  as  our  courts 
of  law  are  to  certain  forms  of  remedies  and 
procedure,  which  they  are  not  capable  of  mold- 
ing and  adapting  to  the  necessities  of  the  par- 
ticular case.  This  seems  to  be  the  controlling 
principle  recognized  by  our  Supreme  Court  in 
Turner  v.  Stewart,  78  Mo.  480,  *  *  •  for 
it  is  obvious  that  it  was  one  of  trespass,  and 
that  a  remedy  at  law  for  damages  existed  which 
brought  it  within  the  pale  of  the  statute  noted 
above.  Section  8649,  R.  S.  1899.  Notwith- 
standing this  fact,  however,  the  court  proceeded 
to  administer  the  relief  prayed  for  in  the  face 
of  the  existing  remedy  at  law  for  damages  on 
the  theory  that  such  remedy  was  not  adequate. 
The  principle  recognized  clearly  was  that  the 
remedy  by  injunction  could  give  more  adequate 
and  complete  relief  than  could  be  obtained  at 
law/" 

[2]  Defendant  in  his  brief  here  says  that 
he  was  In  absolute  possession  and  control 
of  the  plant  at  the  time  of  the  institution  of 
this  suit,  claiming  an  interest  therein,  and 
that  injunction  Is  not  the  remedy,  and  can- 
not be  maintained.  This  assertion  overlooks 
the  evidence.  According  to  the  evidence, 
defendant  had  no  interest  in  the  plant.  His 
claim  to  ownership  or  an  interest  was  com- 
pletely shattered  by  the  evidence,  and  he 
stands  here  without  any  interest,  and,  as 
we  have  said,  as  a  trespasser  pure  and  simple 
and  undisguised.  In  Lockwood  v.  Lunsford, 
56  Mo.  68,  it  was  held  that,  where  a  mere 
trespasser  digs  into  and  works  a  mine  to  the 
Injury  of  the  owner,  injunction  would  be 
granted,  and  especially  if  the  trespasser 
was  insolvent.  In  Graham  v.  Womack,  82 
Mo.  App.  618,  plaintiff  sought  an  injunction 
to  enjoin  defendant  from  going  upon  certain 
premises  and  from  disturbing  and  interfering 
with  plaintiff  in  the  prosecution  of  mining 
operations  thereon.  It  was  there  held  that. 
If  the  insolvent  defendant  should  repeatedly 
enter  upon  the  land  and  dig  up  and  carry 
away  valuable  'minerals,  and  was  unable 
to  respond  in  damages,  plaintiff  would  have 
no  adequate  legal  remedy,  and  that  injunc- 
tion would  lie.  The  observation  is  made  in 
the  Graham  Case  that  "if  the  defendant  were 
not  insolvent,  injunction  would  lie  in  such 
case,"  citing  Turner  v.  Stewart  supra,  and 
Shoe  Co.  v.  Saxey,  131  Mo.  212,  32  S.  W. 
1106.  We  think  the  learned  chancellor  cor- 
rect in  his  conclusion,  and  the  judgment  be- 
low, making  the  Injunction  perpetual,  Is  af- 
firmed. 

STURGIS,  P.  J.,  and  FARRINGTON,  J.. 
concur. 
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X.  Officers  <£=94— Claimant  de  jube  EN- 
TITLED TO  SALABY  THOUGH  HK  HAS  NOT  OC- 
CUPIED OFFICE. 

The  salary  is  attached  to  and  depends  upon 
the  legal  title  to  a  public  office,  and  the  de  jure 
claimant  is  entitled  to  the  salary,  though  he 
lias  not  occupied  the  office  or  performed  the 
duties  thereof. ' 

2.  Municipal  corporations  €=»162  (4)— Pay- 
ment OP  SALABY  TO  OE  FACTO  OFFICES  MUST 
BE  MADE  IN  GOOD  FAITH  TO  PBEVENT  BEOOV- 
JCBY  BY  OFFIOEB  DE  JUBE. 

The  payment  of  the  salary  attached  to  a 
public  office  to  a  de  facto  officer  must  be  made 
in  good  faith,  to  prevent  the  de  jure  officer  from 
compelling  the  municipality  to  pay  the  salary 
again  to  him. 

• 

8.  Municipal  cobpobations  «=»162  (4)— Pay- 
ment of  baok  salary  pending  litigation 
oveb  title  not  ih  good  faith,  bo  as  to 
pbevent  beooveby  by  otheb  claimant. 
Where  a  city,  knowing  that  the  question  of 
title  to  an  office  was  pending  in  the  Supreme 
Court,  procured  the  dismissal  of  the  appeal,  and 
after  notice  that  plaintiff  would  file  a  motion 
to  set  aside  the  dismissal,  and  after  such  mo- 
tion was  in  fact  filed,  paid  back  salary,  which 
it  had  been  withholding,  to  the  other  claimant, 
it  did  not  act  in  good  faith,  so  as  to  prevent  re- 
covery of  the  salary  by  plaintiff,  who  had  title 
to  the  office. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  William  O.  Thomas,  Judge. 

Action  by  L.  M.  Luth  against  Kansas  City. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

E.  M.  Harber  and  Francis  M.  Hayward, 
all  of  Kansas  City,  for  appellant 

Davis  &  Woodruff  and  Richard  B.  Noel, 
all  of  Kansas  City,  for  respondent. 

ELLISON,  P.  J.  This  action  was  brought 
for  salary  alleged  to  be  due  plaintiff  as 
chief  clerk,  in  the  water  department  of  the 
defendant  city.  The  judgment  In  the  trial 
court  was  for  the  plaintiff,  and  the  city  ap- 
pealed. 

It  seems  that  on  the  10th  of  June,  1010, 
P.  C.  Folk  was  appointed  chief  clerk  in  the 
office  of  assessor  and  collector  of  water  rates 
for  Kansas  City,  Mo.  His  appointment  was 
made  in  the  manner  prescribed  by  what  is 
called  the  new  charter  of  Kansas  City, 
adopted  in  1908.  That  charter  provided  for 
civil  service  commissioners,  with  rules  gov- 
erning appointment  to  office. 

Under  the  provisions  of  that  charter  the 
civil  service  commissioners,  by  examination 
of  applicants  for  office,  on  the  22d  of  March, 
1011,  created  an  eligible  list  of  persons,  and 
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this  plaintiff  stood  highest  on  the  list  and 
Folk  failed  to  receive  grade  sufficient  to 
put  him  on  the  list  The  civil  service  com- 
missioners certified  the  name  of  .plaintiff  to 
the  water  commissioner  as  the  person  eligible 
to  the  position  of  chief  clerk  to  the  water 
commissioner,  and  that  officer  appointed  him 
as  clerk  on  the  £3d  of  March,  1911.  In  a 
few  days  (the  11th  of  April,  1911)  he  enter- 
ed on  the  discharge  of  his  duties,  and  per- 
formed them  (except  as  partially  Interfered 
with  by  Folk)  until  the  10th  of  October,  1911, 
and  his  salary  of  $160  per  month  was  paid 
monthly  to  him;  it  being  at  that  date  dis- 
continued by  the  city  on  account  of  an  in- 
junction order.  During  this  time  Folk  did 
not  surrender  bis  claim  to  the  office,  and 
continued  to  perform  a  small  part  of  the  du- 
ties connected  therewith.  This  dual  per- 
formance of  duties  continued  until  plaintiff's 
salary  was  cut  off,  when  he  felt  forced  to 
quit,  and  Folk  performed  all  the  duties  un- 
til the  22d  of  July,  1912;  though  plaintiff 
continuously  disputed  his  right  and  stood 
ready  to  perform  the  duties. 

It  thus  appears  that  during  this  conflict 
between  the  two  claimants  the  city,  as  above 
stated,  was  enjoined  by  the  circuit  court 
from  paying  plaintiff  any  salary,  and  there- 
after did  not  pay  a  salary  to  either  plain- 
tiff or  Folk  until,  on  the  22d  of  May,  1912, 
It  paid  Folk,  from  the  time  it  discontinued 
payment  to  both,  the  sum  .of  $1,185  in  bulk. 
The  Injunction  suit  was  appealed  to  the  Su- 
preme Court,  where  the  judgment  was  re- 
versed and  the  injunction  dissolved,  that  court 
declaring  plaintiff  the  right  claimant  to  the 
office,  and  he  was  then  given  possession. 

Recapitulating,  it  appears  that  Folk  was 
the  Incumbent  of  the  office  of  chief  clerk  In 
the  water  commissioner's  office,  and  that  un- 
der the  city  charter  plaintiff  was  appointed 
In  his  place,  and  Folk  refused,  in  part,  to 
surrender,  and  plaintiff  was  finally  adjudged 
to  be  the  rightful  claimant;  that  no  pay- 
ments of  salary  were  made  to  either  for  sev- 
eral months,  when  the  city  paid  It  to  Folk, 
notwithstanding  the  pendency  of  the  Injunc- 
tion In  the  Supreme  Court  Plaintiff  after- 
wards brought  this  action  for  the  salary  ac- 
cruing during  the  period  he  was  deprived  of 
the  office;  the  city  having  paid  it  to  Folk. 

The  defense  made  by  the  city  Is  that  Folk 
was  the  de  facto  officer,  and  that,  having 
been  paid  the  salary,  It  could  not  pay  the 
same  salary  to  plaintiff,  though  he  had  at  the 
time  title  to  the  office.  As  a  proposition  of 
law  the  city  is  sustained  by  much  authority. 
Dolan  v.  Mayor,  68  N.  X.  274,  23  Am.  Rep. 
168 ;  Nael  v.  Coulter,  117  Ky.  747,  78  S.  W. 
1110,  4  Ann.  Cas.  671;  Scott  ▼.  Crump,  106 
Mich.  288,  64  N.  W.  1,  58  Am.  St  Rep.  478; 
Shannon  v.  Portsmouth,  54  N.  H.  183 ;  Brown 
v.  Tama  County,  122  Iowa,  745,  98  N.  W. 
562,  101  Am.  St.  Rep.  296.    There  are  many 
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of  the  opposite  view.  Cleveland  v.  Luttner, 
82  Ohio  St  483,  111  N.  E.  280,  Ann.  Cas. 
181TD,  1134;  State  ex  rel.  v.  Carr,  129  Ind. 
44,  28  N.  E.  88,  13  L.  R.  A.  177,  28  Am.  St. 
Rep.  163 ;  Hogan  v.  Hamilton  Co.,  132  Tenn. 
884,  179  S.  W.  128;  Tanner  v.  Edwards,  31 
Utah,  80,  86  Pac,  765,  120  Am.  St.  Rep.  919, 
10  Ann.  Cas.  1091;  People  v.  Oulton,  28 
Oal.  44;  Andrews  v.  Portland,  79  Me.  484, 
10  Atl.  458,  10  Am.  St.  Rep.  2S0;  Memphis 
v.  Woodward,  59  Tenn.  (12  Helsk.)  499,  27 
Am.  Rep.  750. 

[1]  In  this  state  it  Is  held  that  a  salary 
Is  attached  to  and  depends  upon  the  legal 
title  to  the  office,  and  that  the  de  jure  claim- 
ant is  entitled  to  the  salary,  even  though  he 
has  not  occupied  the  office  or  performed  the 
duties  thereof.  State  ex  rel.  v.  Walbridge, 
153  Mo.  194,  203,  54  S.  W.  447;  State  ex 
rel.  v.  Gordon,  245  Mo.  12,  28,  29,  149  S.  W. 
638.  And  following  the  logical  result  of  the 
rule  stated  in  those  cases  it  was  held  In 
Sheridan  v.  St  Louis,  183  Mo.  25,  38-40,  81 
S.  W.  1082,  2  Ann.  Cas.  480,  that  a  de  facto 
officer,  who  has  performed  the  functions  of 
the  office,  cannot  recover  the  salary  attached 
to  such  office.  Throop  on  Public  Offices  and 
Mechem  on  Public  Office  and  Officers,  cited 
in  those  decisions,  sustain  them. 

While  those  cases  are  in  point  by  control- 
ling Inference,  they  do  not  involve  the  pre- 
cise question  before  us,  which  is  this:'  If 
the  de  facto  officer  has  been  paid  the  salary, 
can  the  de  jure  officer  compel  the  munici- 
pality to  pay  again  to  him.  Those  courts 
which  deny  outright  that  this  can  be  done 
put  it  on  the  ground  that  since  there  is  no 
contractual  right  with  the  public  to  a  salary, 
it  is  but  good  policy  to  protect  the  public 
from  a  second  payment  and  also  the  neces- 
sity that  public  official  functions  shall  be 
performed  by  some  one,  whether  he  be  the 
rightful  one  or  otherwise. 

[2]  Other  courts  qualify  that  rule  by  the 
statement  that  the  payment  to  the  de  facto 
officer  must  have  been  made  in  good  faith. 
The  following  is  quoted  approvingly  from 
Mechem  on  PubUc  Office  and  Officers,  g  332, 
in  State  ex  rel.  v.  Walbridge,  153  Mo.  loc.  cit 
203,  54  S.  W.  447,  and  State  ex  rel.  v.  Bab- 
cock,  106  Mo.  App.  72,  80  S.  W.  45,  via.: 

"If  payment  of  the  salary  or  other  compen- 
sation be  made  by  the  government  in  good  faith 
[Italics  ours]  to  the  officer  de  facto  while  he  is 
still  in  possession  of  the  office,  the  government 
cannot  be  compelled  to  pay  it  a  second  time  to 
the  officer  de  jure  when  he  has  recovered  the 
office,  at  least  where  the  officer  de  facto  held  by 
color  of  title." 

The  same  qualification  Is  found  in  People 
▼.  Schmidt,  281  111.  211,  213,  117  N.  E.  1037, 
L.  R.  A.  1918C,  370,  Coughlin  v.  McElroy,  74 
Conn.  397,  402,  50  Atl.  1025,  92  Am.  St.  Rep. 
224,  and  many  other  cases  we  need  not  stop  to 
cite,  for  the  reason  we  regard  the  case  of 
Gracey  v.  St  Louis,  213  Mo.  384,  397,  111  S. 


W.  1159,  1164,  as  deciding  the  question  to 
every  Intent;  for,  while  no  use  is  made  in 
that  case  of  the  word  "good  faith,"  the  sim- 
ple statement  of  what  was  there  done  by  the 
city  makes  clear  that  the  Supreme  Court 
thought  the  act  described  not  done  In  good 
faith,  as  that  term  is  known  to  the  law.  The 
court  said: 

"Here  plaintiff  was  not  'removed,'  as  that 
term  is  understood  in  the  law.  What  was  done 
was  not  legally  done,  and  therefore  had  no  legal 
effect  Another  was  assigned  his  duties  and 
that  other  was  paid  by  the  city.  That  was  the 
city's  affair,  if  it  chose  to  take  such  course  with 
its  attending  consequences.  Plaintiff  remained 
in  office,  and  the  point  is  controlled  by  the  gen- 
eral proposition  of  law  that  bis  right  to  the 
salary  during  his  term,  until  legally  removed, 
was  independent  of  his  actual  performance  of 
any  duties  whatever." 

[3]  Now  did  the  city  act  In  good  faith 
when  It  paid  the  salary  to  Folk  the  de  facto 
clerk?  Undoubtedly  it  did  not  It  is  enough 
to  condemn  the  city  that  knowing  the  ques- 
tion which  of  the  two  claimants  was  the 
legal  one  was  then  pending  in  the  Supreme 
Court,  it  undertook,  on  the  11th  of  May, 
1912,  to  have  the  appeal  dismissed,  and  suc- 
ceeded in  doing  so ;  but  that  court  on  the  21st 
of  May  had  its  attention  called  to  probable 
Injustice,  and  reinstated  the  case.  Plain- 
tiff notified  the  city  on  May  16th  that  he 
would  file  a  motion  In  the  Supreme  Court 
to  set  aside  the  dismissal,  and  this  motion 
was  In  fact  filed  on  May  21st  and  the 
court  shortly  thereafter  decided  that  plain- 
tiff was  the  legal  claimant  We  find  that, 
with  this  action  of  the  city  and  plaintiff's 
objections,  it,  on  the  next  day  after  plaintiff 
filed  bis  application  in  the  Supreme  Court, 
paid  Folk  the  back  salary  of  $1,185  in  a 
lump  sum.  The  work  for  this  money  had 
already  been  performed ;  the  city,  as  stated 
above,  withholding  the  salary  from  both.  In 
the  language  of  Lamm,  J.,  In  Gracey  v.  St. 
Louis,  supra,  the  conduct  of  the  city  in  pay- 
ing the  wrongful  claimant  "was  the  city's 
affair,  If  it  chose  to  take  such  course  with 
Its  attending  consequences,"  and  the  rightful 
claimant  was  there  held  entitled  to  the  sal- 
ary, notwithstanding  the  payment  made  to 
the  de  facto  officer. 

In  view  of  the  pointed  ruling  of  the  Su- 
preme Court  In  State  ex  rel.  v.  Walbridge 
and  State  ex  rel.  v.  Gordon,  supra,  to  the 
effect  that  the  salary  follows  the  rightful 
title  to  an  office,  although  the  de  jure  of- 
ficer does  not  perform  the  duties;  and  In 
view  of  the  ruling  we  have  quoted  above 
from  the  Gracey  Case  does  it  not  follow  that, 
when  the  city  has  notice  of  the  rival  claims 
to  the  office  by  the  de  jure  and  de  facto 
officers,  especially  when  the  legitimacy  of 
the  claims  is  pending  In  litigation,  it  cannot 
pay  the  de  facto  claimant  and  thereby  es- 
cape payment  to  the  de  jure  officer.    The 
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question  comes  back  to  the  qualifying  ele- 
ment of  good  faith,  which  we  have  already 
discussed,  and  found  to  be  required  by  our 
courts.  What  right  has  the  city  to  become 
the  partisan  of  the  wrongful  claimant  by 
paying  him  what  is  not  his,  and  then  set  up 
such  conduct  as  a  bar  to  the  action  of  the 
rightful  claimant  for  that  which  is  his? 

In  Jones  v.  Olty  of  Buffalo,  178  N.  Y. 
45,  70  N.  E.  09,  it  was  decided  that,  if  the 
city  pays  the  de  facto  officer  after  notice 
that  he  has  been  decided  to  be  the  wrongful 
claimant  to  the  office,  it  cannot  defend 
against  the  de  Jure  officer's  claim  for  the 
salary.  The  case  shows,  without  so  stating, 
that  the  New  York  court  heeds  the  rule  of 
good  faith  in  making  the  payment  which  we 
.have  shown  to  be  recognized  In  this  and 
other  statea  But,  with  all  due  regard,  we 
cannot  see  any  difference  in  the  act  of  the 
city  in  paying  after  notice  of  the  decision 
and  attempting  (as  in  this  case)  to  forestall 
the  decision  by  paying  Just  previous  to  its 
rendition.  It  will  be  noticed  that  it  is  stat- 
ed in  that  decision,  as  it  is  in  the  one  to 
which  we  shall  Immediately  refer,  that  the 
city  may  protect  itself  by  refusing  to  pay 
either,  or  compelling  them  to  interplead,  and 
we  do  not  see  why  that  protection  should 
not  be  required  of  the  city,  before,  as  well 
as  after,  the  court's  decision,  if  It  does  not 
wish  to  risk  a  double  payment. 

We  think  the  Supreme  Oourt  of  Maine,  In 
speaking  on  the  same  subject,  arrives  at  a 
more  consistent  conclusion  than  the  New 
York  court,  and  bases  it  on  sounder  reason. 
The  case  we  refer  to  is  Andrews  v.  Portland, 
79  Me.  484,  10  Atl.  458,  10  Am.  St  Rep.  280. 
The  court,  after  stating  the  law  as  to  the 
rights  of  a  de  Jure  and  a  de  facto  officer 
as  it  is  stated  by  one  Supreme  Court  in  the 
foregoing  cases,  reaches  the  conclusion  in  en- 
tire harmony  with  oar  view.  As  especially 
applicable  to  this  case,  we  quote  what  that 
court  said  at  pages  490,  491,  of  79  Me.  (10 
Atl.  458,  459,  10  Am.  St.  Rep.  280): 

"But  it  is  contended  by  the  learned  counsel  for 
the  defendant  that,  admitting  the  foregoing 
propositions  [as  to  the  rights  of  the  two  classes 
of  officers]  to  be  well  founded,  still  Decelle  was 
exercising  the  duties  of  the  office  in  fact,  under 
color  of  title  upon  which  the  defendant  might 
well  act,  before  his  legal  right  was  decided,  and 
be  legally  protected  in  paying  the  salary  to  him. 
We  think  this  contention,  when  tested  by  the 
facts  of  the  case  and  well-established  legal  prin- 
ciples, is  unsupported  by  logic  or  sound  reason. 
The  city  had  full  notice  of  the  plaintiff's  claim 
as  the  legal  officer,  and  that  the  -title  to  the 
office  was  in  litigation.  It  must  be  held  that  it 
knew  that  the  legal  title  to  the  office  would  draw 


with  it  the  salary.  May  it  assume  to  determine 
the  question  of  legal  right  between  the  parties 
before  decided  by  the  court,  pay  to  the  one  hav- 
ing no  legal  title,  and  then  successfully  set  up 
its  action  in  defense  of  the  claim  of  the  one  hav- 
ing the  legal  right?  May  A.,  who  holds  a  fund 
claimed  by  B.  and  by  C-,  with  full  notice  of  the 
claim  of  each,  elect  to  determine  between  them, 
and  pay  to  B.,  who  has  a  prima  facie  right, 
and  set  op  the  payment  as  a  defense  to  the 
claim  of  O.,  who  has  the  legal  title?  It  is  per- 
fectly well  settled  that  he  cannot.  If  he  elects, 
it  is  at  his  peril  He  is  not  required  to  do  so. 
He  may  await  an  action  at  law,  and  then  bring 
both  claimants  into  court  by  bill  of  interpleader 
to  litigate  their  title,  or  he  may  bring  the  bill 
at  once  without  waiting  for  the  commencement 
of  an  action  at  law.  -  Here  the  city  was  in  no 
peril.  It  might  have  refused  to  pay  to  eithei 
till  the  title  to  the  office  was  determined,  or  by 
bill  of  interpleader,  it  might  have  brought  th« 
parties  into  court  to  litigate  their  title  to  tht 
salary.  It  is  well  settled  that  an  office,  which 
has  attached  to  it  emoluments,  has  a  pecuniary 
value,  although  primarily  it  is  an  agency  for 
public  purposes,  and  that  the  right  to  the  emol- 
uments follows  the  legal  title  to  the  office. 
•  •  •  The  officer  cannot  be  deprived  of  his 
office  without  due  process  of  law.  Can  it  be 
that,  while  the  action  of  the  mayor  and  alder- 
men of  Portland,  in  the  attempted  removal  of 
the  plaintiff,  was  illegal  and  void  as  affecting 
his  title  to  his  office,  it  deprives  him  of  his 
salary,  all  that  was  of  pecuniary  value  to  him? 
Such  a  contention  has  no  support  in  well-estab- 
lished legal  principles." 

To  the  same  effect  Is  Memphis  v.  Wood- 
ward, 59  Tenn.  (12  Heisk.)  499,  503,  504,  27 
Am.  Rep.  750.  We  have  not  overlooked  the 
following  cases,  decided  by  our  Supreme 
Court,  which  have  been  cited  by  defendant: 
State  ex  rel.  v.  Draper,  48  Mo.  213;  State  ex 
rel.  v.  Clark,  62  Mo.  508;  State  ex  rel.  v. 
John,  81  Mo.  13 ;  Westberg  v.  City  of  Kans- 
as, 64  Mo.  493.  We  do  not  regard  either  of 
them  as  presenting  the  points  decisive  of 
this  case;  but,  if  they  did,  It  would  be  our 
duty  to  accept  the  later  cases  herein  dis- 
cussed by  us. 

When  it  is  said  that  the  city  did  not  act 
in  good  faith  when  it  paid  Folk,  it  is  not 
meant  that  the  municipal  officers  took  such 
action  with  evil  or  dishonest  intent,  but  that 
with  knowledge  of  the  situation,  as  we  have 
explained,  after  having  protected  itself  by 
withholding  the  salary  from  both  claimants, 
it  withdrew  that  protection  by  assuming  to 
decide  in  favor  of  the  wrongful  claimant, 
pending  a  settlement  of  the  controversy  by 
the  court 

The  Judgment  is  affirmed. 

All  concur. 
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KULARIEZ  ▼.  POLISH  NATIONAL  CATH- 
OLIC  CHURCH,   SAINTS  CYRILL  AND 
METHODIUS,  IN  ST.  LOUIS,  MO. 
(No.  16553.) 

(St.  Louis  Court  of  Appeal*.     Missouri.    Jan. 
6,  1920.) 

Justices  of  the  peace  «=»164(2)  —  Tran- 
script ENTRIES  SUFFICIENTLY  SHOWING 
NOTE  SUED  ON  WAS  FILED  WITH  JUSTICE. 

Entries  in  the  transcript  of  a  justice  court 
wherein  suit  on  a  note  was  brought,  "suit  on 
note  •  •  •  cause  of  action  filed,"  held  to 
show  sufficiently,  that  the  note  was  filed  with 
the  justice  at  the  time  of  filing  the  petition  in 
compliance  with  Rev.  St.  1909,  H  7412,  7413, 
so  that  the  justice  had  jurisdiction. 

Appeal  from  St  Louis  Circuit  Court;  Wil- 
liam T.  Jones,  Judge. 
"Not  to  be  officially  published." 

Action  by  Felix  Kulariez  against  the  Po- 
lish National  Catholic  Church,  Saints  Cyrill 
and  Methodius,  in  St.  Louis,  Mo.  From 
Judgment  for  plaintiff,   defendants  appeal. 

Affirmed. 

Arthur  E.  Simpson,  of  St  Louis,  for  ap- 
pellants. 
W.  Neustadt,  of  St.  Louis,  for  appellee. 

BARNES,  O.  This  case  originated  in  a 
Justice  court  in  the  city  of  St  Louis.  The 
petition  sets  forth:  Incorporation  by  the  cir- 
cuit court  of  that  city  of  the  "Polish  Nation- 
al Church,  Transfiguration  of  Our  Lord,"  in 
February,  1908,  and  Its  change  in  name  on 
November  1,  1909,  to  the  "Polish  National 
Catholic  Church,  Saints  Cyrill  and  Metho- 
dius"; that  Joseph  Shuiot,  W.  J.  Endeaskd, 
and  S.  K.  Prusky  were  president,  secretary, 
and  treasurer,  respectively,  of  the  Polish  Na- 
tional Church,  Transfiguration  of  Our  Lord; 
and  that  on  the  5th  day  of  February,  1909, 
the  defendants,  as  such  president  secretary, 
and  treasurer,  respectively,  'thereof,  executed 
and  delivered  to  the  plaintiff  their  promis- 
sory note  of  that  date,  maturing  three  yean 
thereafter,  for  the  principal  sum  of  $450, 
with  4  per  cent  interest ;  and  that  the  plain- 
tiff, payee,  has  ever  been  owner  and  in  pos- 
session of  said  note,  and  that  the  note  was 
marked  "Plaintiff's  Exhibit  A,"  filed  there- 
with and  made  part  thereof;  that  demand 
has  been  made ;  payment  refused ;  and  pray- 


ed judgment  against  the  defendants,  for  the 
amount  of  principal,  interest  and  costs. 
Transcript  of  the  Justice  shows: 

"Felix  Kularies  v.  Polish  National  Catholic 
Church,  Saints  Cyrill  and  Methodius,  in  St 
Louis,  Mo.,  a  corp.,  Joseph  Shuiot  W.  J.  En* 
deaskd  and  S.  K.  Prusky. 

"Suit  on  Note  Demand.    $450.  - 

"Cause  of  action  filed." 

Further,  that  summons  was  returned  duly 
served;  continuances  bad  until  March  13th, 
when  this  case  was  called;  all  parties  ap- 
peared ;  the  Justice  heard  the  evidence,  took 
same  under  advisement;  and  found  in  fa- 
vor of,  and  entered  Judgment  for,  plaintiff 
and  against  defendant  Polish  National  Cath- 
olic Church,  Saints  Cyrill  and  Methodius,  in 
St.  Louis,  Mo.,  a  corporation,  for  $450  and 
costs;  that  execution  issue;  and  further 
found  for  defendants  Shuiot  Endeaskd,  and 
Prusky. 

Appeal  was  taken  by  appellant  April  28, 
1916,  and  at  the  October,  1916,  term  of  the 
circuit  court,  plaintiff  paid  filing  fee  of  S2 
and  moved  the  affirmance  of  the  judgment 
rendered  by  the  Justice,  which  was  had. 

In  this  court  it  is  urged :  Plaintiff  did  not 
comply  with  sections  7412  and  7413,  R.  S.  of 
Mo.  1909,  in  that  the  note  was  not  filed  with 
the  justice ;  and  the  petition  did  not  state  a 
cause  of  action,  for  failure  to  allege  the 
corporation  executed  the  note;  consequently, 
the  justice  did  not  have,  and  the  circuit  court 
did  not  derive,  Jurisdiction. 

We  are  of  the  opinion  that  it  sufficiently 
appears  from  the  entries  in  the  justice's 
transcript  viz.,  "Suit  on  note  •  •  • 
cause  of  action  filed,"  that  the  note,  consti- 
tuting the  foundation  of  this  suit  (Trapp  v. 
Mersman,  183  Mo.  App.  512,  620,  167  S.  W. 
612),  was  filed  with  the  justice  at  the  time 
of  filing  the  petition;  consequently,  it  thus 
appears  that  the  Justice  of  the  peace  had 
Jurisdiction;  and,  as  presented  here,  there 
is  naught  else  before  us  for  review. 

In  view  of  the  above  and  foregoing,  the 
Commissioner  recommends  that  the  judgment 
of  the  circuit  court  be  affirmed. 

PER  CURIAM.  The  foregoing  opinion  of 
BARNES,  O,  is  adopted  as  the  opinion  of 
the  court 

The  judgment  of  the  trial  court  is,  ac- 
cordingly, affirmed. 

REYNOLDS,  P.  J,  and  ALLEN  and 
BECKER,  JJ.,  concur. 
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GLOVER  et  al  v.  KANSAS  CITI  LIFE  INS. 
CO.    (No.  13401.) 


(Kansas    City 


Ooart   of   Appeals. 
Jan.  26,  1020.) 


Missouri. 


1.  Insurance  q3=>179%— Loan  agreement 
construed  bt  parties  not.  preventing) 
lapse  of  policy  fob  nonpayment  of  note. 

Where  Insurer,  on  the  same  day  it  issued  a 
second  policy  to  insured,  but  without  any  ref- 
erence thereto,  made  a  loan  to  insured  on  his 
prior  policy  and  on  other  securities,  the  note 
providing  that  the  collateral  secured  "this  note 
and  all  other  indebtedness"  insured  might  owe 
Insurer,  the  action  of  the  parties  in  treating  the 
second  policy,  on  nonpayment  of  an  annual 
premium,  as  having  lapsed  and  in  reinstating  it 
by  another  note  for  the  premium,  was  a  con- 
struction of  the  quoted  clause  in  the  first  note 
as  not  applying  to  the  premium  note,  and  there- 
fore such  clause  did  not  prevent  lapse  of  the 
second  policy  until  the  collateral  was  re- 
sorted to. 

2,  Insurance  <S=387— Payment  or  premium 

NOTE  ON  LIKE  POLICY  NOT  WAIVED. 

Statement  of  officer  of  insurance  company 
in  urging  insured  to  have  reinstated  his  life 
policy,  which  had  lapsed  for  nonpayment  of 
annual  premium,  that  the  company  would  ac- 
cept his  note  for  the  amount  of  the  premium, 
and,  if  he  was  unable  to  pay  the  note  when 
due,  "the  company  will  not  enforce  payment, 
except  from  the  proceeds  of  the  policy,"  was 
not  a  waiver  of  payment  of  the  note,  but  an 
agreement  to  look  to  the  cash  surrender  value 
of  the  policy  for  payment  of  the  note  if  in- 
sured failed  to  pay  it 

8.  Insurance  «j=»310 (2)— Demand  or  pay- 
ment OR  CANCELLATION  NOTICE  NOT  NECES- 
SARY UPON   NONPAYMENT  OF  PREMIUM  NOTE. 

Under  provision  that  on  nonpayment  of  pre- 
mium note  when  due  the  policy  should  become 
nail  and  void  "without  any  action  or  notice  by 
the  company,"  demand  of  payment  or  notice  of 
cancellation  is  unnecessary. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Thos.  B.  Buckner,  Judge. 

Action  by  Effle  H.  Glover  and  another,'  ad- 
ministrators, against  the  Kansas  City  Life 
Insurance  Company.  Judgment  for  defend- 
ant, and  plaintiffs  appeal.    Affirmed. 

Joseph  S.  Rust  and  Dickinson  &  HilJman, 
all  of  Kansas  City,  for  appellants. 

Reed  &  Harvey,  of  Kansas  City,  for  re- 
spondent 

BLAND,  J.  This  is  an  action  on  a  life  in- 
surance policy  Issued  by  the  defendant  on 
the  life  of  Fred  B.  Glover.  The  insured  died 
on  April  20,  1916,  defendant  refused  to  pay 
the  policy,  and  plaintiffs,  who  are  the  bene- 
ficiaries in  the  policy,  brought  this  suit.  The 
trial  court  sustained  a  demurrer  to  the  evi- 
dence, and  plaintiffs  have  appealed. 

The  policy  was  for  the  sum  of  $5,000  and 


KANSAS  CITY  LIFE  INS.  CO.  90S 

(218  S.W.) 

was  Issued  on  March  14,  1912.  The  first 
premium  was  paid  on  April  30,  1912,  and  the 
policy  provided  that  a  premium  should  be 
due  on  each  succeeding  30th  of  April.  The 
second  premium  was  paid  on  April  30,  1913. 
The  third  was  due  April  30,  1914,  but  de- 
ceased failed  to  pay  the  same  when  due.  On 
June  5,  1914,  defendant  wrote  the  insured 
that  the  company's  record  showed  that  the 
policy  had  lapsed  and  urged  the  insured  to 
make  application  for  reinstatement,  inclos- 
ing a  form  upon  which  insured  could  make 
such  application,  and  stating  that,  if  the  In- 
sured desired,  the  company  would  be  pleased 
to  accept  his  note  for  the  amount  of  the  pre- 
mium, $262.55,  and  stating  further: 

"If  you  are  unable  to  pay  the  note  when  due, 
the  company  will  not  enforce  payment  except 
from  the  proceeds  of  the  policy." 


The  application  for  reinstatement  was 
signed  and  returned  to  the  company  with 
insured's  note  for  $262.55,  due  September  1, 
1914.  This  note  was  never  paid  by  insured. 
The  policy  of  insurance  was  never  in  the 
possession  of  the  Insured,  for  the  reason  that 
It  was  kept  by  the  defendant  as  security  for 
indebtedness  owing  to  it  by  the  insured. 

At  the  time  the  policy  was  taken  out  the 
Insured  had  with  the  defendant  another  poli- 
cy in  the  sum  of  $5,000,  which  was  issued 
on  March  10, 1911.  On  March  14, 1912,  being 
the  same  day  the  policy  in  suit  was  Issued, 
and  prior  thereto,  defendant  loaned  the  In- 
sured $4,500  and  took  a  note  containing  a 
loan  agreement  signed  by  the  insured  and  his 
wife  for  said  sum.  This  note  was  secured 
by  the  policy  issued  In  1911  and  several 
notes  owned  by  the  Insured  and  secured  by 
first  deeds  of  trust  on  real  estate  worth  $10,- 
000,  which  were  deposited  with  the  defend- 
ant as  collateral  for  said  loan.  The  note  or 
loan  agreement  recited  that  It  was  secured 
by  said  first  deeds  of  trust  on  said  real  es- 
tate, and  that  It  was  given  "to  secure  the 
payment  of  this  note  and  all  other  Indebted- 
ness which  we  now  owe  said  company,  or 
may  owe  It  at  any  time,  before  the  payment 
of  this  note."  This  $4,500  note  was  not  paid 
until  after  Insured's  death,  when  Insured's 
widow,  Effle  H.  Glover,  who  Is  one  of  the 
administrators  of  his  estate,  entered  into  an 
agreement  in  her  own  right  with  the  defend- 
ant wherein  the  defendant  paid  the  policy  of 
1911  by  deducting  the  $4,500  note  therefrom 
and  then  paying  to  her  the  balance  due  on 
the  policy,  turning  over  to  the  widow  the 
note  of  $4,500  and  the  various  notes  secured 
by  deeds  of  trust  that  had  been  left  with 
defendant  as  security  for  said  note  of  $4,500. 
Nothing  was  said  in  the  written  settlement 
about  the  policy  sued  on. 

The  policy  In  suit  provided  that — 

"Upon  the  failure  to  pay  a  premium  on  or 
before  the  date  when  due,  or  upon  failure  to  pay 
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amy  premium  note  when  due,  this  policy  will 
become  null  and  void  without  any  action  or  no- 
tice by  the  company,  and  all  right  shall  be  for- 
feited to  the  company  except  as  hereinafter 
provided."    (Italics  ours.) 

The  policy  later  on  provided  a  table  of 
cash  surrender  or  loan  values  and  extended 
Insurance,  and  recited  that — 

"This  table  will  apply  if  this  policy  be  free 
from  indebtedness,  but  any  existing;  indebtedness 
may  be  paid  in  cash  and  the  table  will  then 
apply,  or,  if  not  so  paid,  the  loan  and  cash 
values  will  be  reduced  by  the  indebtedness  and 
the  amount  of  paid-up  or  the  term  of  extended 
insurance  will  be  reduced  in  the  ratio  of  the 
indebtedness  to  the  reserve  on  this  policy.  Any 
existing  dividend  or  dividends  or  paid-up  addi- 
tions to  the  credit  of  this  policy  will  increase 
these  guaranties." 

The  table  provided  ■  that  after  the  expira- 
tion of  three  years  the  cash  surrender  or 
loan  value  should  be  $247.95,  and  the  extend- 
ed insurance,  in  case  farther  premium  was 
not  paid,  was  two  years  and  eleven  months. 
If  the  third  premium  was  paid  and  the  policy 
was  not  canceled,  the  extended  insurance 
was  sufficient  to  carry  the  policy  beyond  the 
time  of  deceased's  death. 

It  will  be  noted  that  the  policy  provided 
that  It  should  be  null  and  void  "upon  the 
failure  to  pay  any  premium  note  when  due." 
This  provision  of  the  policy  was  a  valid  one. 
Leeper  v.  Ins.  Co.,  93  Mo.  App.  602,  67  S.  W. 
941;  Gruen  v.  Ins.  Co.,  169  Mo.  App.  161, 
152  S.  W.  407.  The  policy,  therefore,  was 
not  in  force  after  September  1,  1914,  unless 
some  other  provision  of  the  policy  kept  it  in 
force  after  that  day  or  the  defendant  waived 
the  payment  of  the  note. 

However,  plaintiffs  base  their  right  to  re- 
cover on  the  alleged  modification  of  the  pol- 
icy made  by  the  company  when  It  wrote  the 
insured  on  June  5,  1914,  asking  him  to  rein- 
state the  policy.  Plaintiffs  in  their  brief 
state  their  contention  in  these  words: 

"The  plaintiffs  rested  their  case  sqnarely  on 
the  policy  and  modifications  thereof  made  by 
F.  W.  Fleming,  as  secretary  of  the  company. 
The  modifications  were  made  by  the  fact  that  a 
loan  of  $4,500  had  been  made  concurrently  with 
the  issuance  of  the  policy  on  collateral  of  the 
value  of  $5,000  evidenced  by  a  note  which  pro- 
vided that  the  collateral  should  also  be  security 
for  any  other  indebtedness  thereafter  accruing. 
•  *  *  The  plaintiffs  rely  upon  the  fact  that 
F.  W.  Fleming,  secretary  of  the  company,  wrote 
the  assured  the  letter  above  referred  to  as  Ex- 
hibit 7,  telling  him  that  the  company  would  not 
enforce  payment  except  from  the  proceeds  of  the 
policy,  and  this  letter,  together  with  the  facts 
and  circumstances  concerning  the  issuance  of 
the  policy,  concurrently  with  the  loan  of  $4,500 
secured  by  the  collateral  attached,  which  was  all 
of  the  property  belonging  to  the  assured,  and 
from  the  further  fact  that  the  company  never 
demanded  payment  of  the  note  and  never  can- 
celed the  policy  and  never  notified  the  assured 
that  said  policy  would  be  canceled  and  never 


required  cash  payment  of  the  note,  the  refusal 
to  pay  the  policy  is  wholly  without  justifica- 
tion." 

One  trouble  with  plaintiffs'  contention  is 
that  there  is  no  evidence  that  the  policy  in 
suit  was  issued  concurrently  with  the  loan 
of  $4,500,  or  had  anything  to  do  with  such 
loan.  While  It  Is  true  that  the  record  shows 
that  they  were  issued  on  the  same  day,  there 
is  no  evidence  that  they  had  any  connection 
with  each  other.  We  find  nothing  in  the  rec- 
ord about  the  matter  except  a  statement  by 
defendant's  counsel  that  he  understood  that 
at  the  time  the  policy  sued  on  was  issued 
Glover,  the  insured,  was  indebted  to  the  de- 
fendant, and  the  policy  was  assigned  to  de- 
fendant by  him  as  collateral  security  for  this 
indebtedness,  and  for  this  reason  the  policy 
has  at  all  times  been  in  the  possession  of 
the  defendant  There  Is  nothing  in  the  rec- 
ord to  show  that  the  indebtedness  referred 
to  by  counsel  for  defendant  was  the  $4,500 
note  given  defendant  by  Glover  and  his  wife. 
The  inference  is  that  It  was  some  other  In- 
debtedness, for  the  reason  that  Col.  Fleming, 
secretary  of  the  company,  who  was  placed 
on  the  stand  by  plaintiffs,  stated  that  the 
insurance  was  negotiated  before  the  $4^00 
loan. 

[1]  We  understand  plaintiffs  to  insist  that 
as  the  note  for  $4,500  states  that  the  securi- 
ties therein  named  were  to  secure  the  pay- 
ment not  only  of  that  note,  but  "all  other 
indebtedness"  which  the  insured  owed  the 
company  or  might  at  any  time  before  the  pay- 
ment of  the  note  owe  it,  defendant  could  not 
treat  the  policy  as  having  lapsed  for  the 
nonpayment  of  the  premium  note,  for  the 
reason  that  there  were  securities  provided  in 
said  note,  or  loan  agreement  to  which  de- 
fendant must  have  resorted  for  the  payment 
of  the  premium  note,  and  until  it  had  ex- 
hausted said  securities  it  could  not  treat  the 
policy  as  having  lapsed  for  nonpayment  of 
said  note;  and,  second,  that  by  reason  of 
said  letter,  written  by  the  defendant  to  the 
insured  on  June  5,  1914,  the  defendant  waiv- 
ed payment  of  said  premium  note. 

The  policy  sued  on  purported  to  contain 
the  entire  agreement  between  the  Insured 
and  the  company  in  reference  to  the  insur- 
ance and  the  payment  of  the  premiums 
thereon.  Whether  the  provision  In  the  note  or 
loan  agreement  to  the  effect  that  the  securi- 
ties mentioned  therein  were  to  secure  any  in- 
debtedness that  insured  might  owe  the  de- 
fendant at  any  time  had  any  reference  to  in- 
debtedness such  as  the  note  given  for  the 
third  premium  due  on  this  policy,  to  our 
minds,  at  least  Is  doubtful  under  the  cir- 
cumstances. Reading  the  loan  agreement 
and  the  policy  together,  there  is,  to  say  the 
least  an  ambiguity  existing  on  this  point. 
In  fact,  plaintiffs  tried  their  case  upon  the 
theory  that  such  ambiguity  did  exist,  for  the 
reason  that  they  asked  their  witness,  Col. 
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Fleming,  the  secretary  of  the  company,  if 
the  loan  agreement  provided  that  the  securi- 
ties therein  mentioned  should  be  collateral 
for  the  premium  note,  and  he  answered  that 
It  was  not  so  understood  because  "this  Is  a 
transaction  by  Itself  [that  is,  the  third  pre- 
mium note],  and  is  given  to  keep  in  force  a 
life  insurance  policy,  and  is  naturally  sub- 
ject to  the  terms-  of  the  policy."  The  con- 
struction that  the  parties  placed  upon  the 
loan  agreement  and  policy  shows  that  the 
parties  did  not  contemplate  that  the  loan 
agreement  would  cover  this  kind  of  Indebt- 
edness— that  is,  this  premium  note.  If  it 
was  contemplated  that  the  loan  agreement 
was  to  cover  a  premium  note  given  on  this 
policy  of  Insurance,  it  was  also  contemplated 
that  It  would  cover  the  premium  Indebted- 
ness itself  for  which  the  note  was  given,  and 
If  it  covered  the  premium  itself,  there  would 
have  been  no  lapse  of  the  Insurance  on  April 
30,  1914,  and  the  Insured  would  not  have 
executed  the  reinstatement  application  and 
thus  have  Joined  with  defendant  In  treating 
the  policy  as  lapsed  on  April  80,  1914,  with- 
out first  demanding  that  defendant  exhaust 
its  collateral  securities.  As  already  stated, 
the  defendant  yielded  up  all  this  collateral 
security  to  the  Insured's  widow  when  it  paid 
the  policy  issued  in  1911  without  any  men- 
tion of  the  policy  sued  on  or  the  premium 
note  given  for  the  third  annual  premium  due 
thereon. 

[I]  We  think  that  It  is  apparent  there  was 
no  waiver  of  the  payment  of  the  premium 
note  when  the  company,  through  Its  secreta- 
ry, Ool.  Fleming,  wrote  the  insured  on  June 
5,  1914,  the  letter  mentioned  supra.  While 
it  Is  true  he  stated  in  the  letter  that,  If  the 
Insured  was  unable  to  pay  the  note  when 
due,  "the  company  will  not  enforce  payment 
except  from  the  proceeds  of  the  policy,"  this 
did  not  mean  that  the  company  agreed  that 
it  would  wait  until  the  Insured  died  before 
collecting  the  note  given  for  the  premium, 
and  then  take  it  out  of  the  proceeds  of  the 
policy.  Insurance  companies  exist  through 
the  collection  of  premiums.  There  would  be 
no  way  for  them  to  stay  In  business  if  they 
postponed  the  collection  of  premiums  until 
after  their  insured  die,  and  then  deduct  the 
premiums  from  the  proceeds  of  the  policies. 
Such  a  construction  of  the  latter  would  show 
that  the  company  was  violating  section  6934, 
K.  S.  1909,  providing  against  discrimination 
between  its  insured,  which  discrimination, 
section  693S,  R.  S.  1909,  provides,  shall  be  a 
cause  for  revocation  of  the  license  of  de- 


fendant to  do  business  In  this  state.  No 
doubt,  the  letter  means  that,  If  Insured  would 
give  his  note  for  the  third  premium,  this 
would  constitute  the  payment  of  said  pre- 
mium, and,  as  the  policy  provided  that  It 
should  have  a  cash  surrender  or  loan  value 
at  the  expiration  of  three  years,  that  Hie 
company  would  look  to  the  amount  coming  to 
the  insured  under  this  provision  for  its  pre- 
mium if  the  Insured  failed  to  pay  the  note,  and 
the  policy  by  reason  thereof  should  become 
null  and  void,  as  provided  in  the  policy,  for 
the  failure  of  Insured  to  pay  the  note  when 
due.  If  the  insured  died  before  the  note  be- 
came due,  the  defendant  could  have  collected 
the  note  from  the  proceeds  of  the  policy.  Of 
course,  after  deducting  the  amount  of  the 
premium  note  from  the  cash  surrender  value 
at  the  end  of  the  three  years,  there  would  be 
no  extended  insurance,  for  the  reason  that 
the  premium  was  for  $262.56,  while  the  cash 
surrender  or  loan  value  was  for  $247.95,  the 
latter  sum  not  being  quite  enough  to  meet  the 
premium,  but,  as  the  policy  contemplated 
that  dividends  would  be  earned  upon  it,  this 
difference  was,  no  doubt,  taken  care  of  by 
such  dividends,  although  the  amount  of  such 
dividends  was  not  shown.  The  letter  amount- 
ed to  nothing  more  than  an  agreement  not  to 
hold  plaintiff  liable  for  the  note  beyond  the 
value  of  the  policy,  and  that  defendant  would 
not  look  beyond  the  policy  for  payment  of  the 
note. 

[3]  Plaintiffs  make  much  of  the  fact  that 
no  demand  for  the  payment  of  the  note  was 
made  of  the  Insured  at  the  time  It  became 
due.  This  is  fully  explained  by  defendant's 
letter,  In  which  it  told  the  Insured  that,  if 
he  did  not  pay  the  note  when  It  became  due, 
that  the  company  would  look  to  the  policy 
alone  for  payment  While  there  was  no 
notice  given  by  the  company  to  the  Insured 
that  the  policy  was  canceled  by  reason  of 
the  nonpayment  of  the  note,  we  do  not  think 
that  any  such  notice  was  necessary,  for  the 
reason  that  the  policy  provided  that  it  should 
become  ipso  facto  null  and  void  if  the  note 
was  not  paid  "without  any  action  or  notice 
by  the  company."  The  evidence  shows  that 
it  was  not  treated  as  a  valid  policy  by  the 
defendant  after  the  note  was  not  paid,  and 
the  policy  was  filed  away  In  defendant's 
"lapsed  policies"  file. 

From  what  we  have  said  there  was  no 
error  In  the  exclusion  of  testimony. 

The  judgment  is  affirmed. 

All  concur. 
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SCHWABE  et  al.  v.  ESTES.    (No.  13392.) 

(Kansas  City  Court  of  Appeals.    Missouri    Jan. 
5,  1920.) 

1.  Brokers  €=>88(10)  —  Instructions  suffi- 
c1ent  et  they  require  broker  to  be  pbo- 
cubino and  inducing  cause  of  sale. 

In  a  broker's  action  for  commissions,  no  pre- 
cise form  or  language  is  necessary  in  the  in- 
structions, and  it  is  only  necessary  that  they 
cover  the  idea  that  the  agent  must  have  been 
the  procuring  and  inducing  cause  of  the  sale. 

2.  BBOKEKS  <®=>53 — EtNTITLED  TO  COMMISSION 
IF  HIS  ACTS  ABB  PBOCUBINO   CAUSE  OF  SALE. 

If  a  broker  interests  a  customer  in  the  prop- 
erty, and  as  the  result  of  what  he  does  the 
customer  is  induced  to  purchase  the  property, 
and  the  broker's  efforts  are  the  procuring  cause 
of  the  sale,  he  is  entitled  to  a  commission, 

3.  Brokers  <8=>53— Acts  of  bbokeb  must  be 
pbocubino  cause  of  sale. 

To  entitle  brokers  to  a  commission  on  a  sale, 
it  was  not  enough  that  one  of  them  talked  to 
the  purchaser  in  reference  to  buying  the  land, 
and  it  was  necessary  that  the  conversations 
should  be  the  efficient  inducing  or  procuring 
cause  of  the  sale. 

4.  Brokers  ©=»88(10)— Instbuction  requir- 
ing that  purchase*  be  "influenced"  to 
pub0ha8e  instead  of  "pbocubed"  ob  "in- 
duced" not  ebbob. 

In  a  broker's  action  for  commissions,  in- 
structions requiring  the  jury  before  finding  for 
plaintiff  to  find  that  the  purchaser  was  influ- 
enced to  purchase  the  land  by  plaintiffs  were  not 
erroneous,  as  "influenced"  is  practically  synony- 
mous with  "induced''  or  "procured,"  and,  if 
anything,  is  weaker  than  those  words. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Induce; 
Procure.] 

5.  Appeal  and  ebbob  «3=>882(14>— Plaintiffs 
cannot  complain  that  instbuction  sub- 
mitted conceded  fact  whebe  theib  in- 
stbuction did  the  same. 

In  a  broker's  action,,  for  commissions,  plain- 
tiffs could  not  complain  that  defendant's  instruc- 
tions required  the  jury  to  find  the  conceded  fact 
that  the  land  was  purchased  by  a  particular  per- 
son where  their  own  instructions  submitted  the 
same  issue. 

6.  Appeal  and  ebbob  «=>1001(1)— Weight  of 
evidence  is  not  obound  fob  reversal  if 
there  is  substantial'  evidence. 

A  contention  that  the  verdict  is  against,  the 
weight  of  the  evidence  is  one  for  the  attention 
of  the  trial  court,  and  not  for  the  Court  of  Ap- 
peals, and  it  is  only  when  there  is  no  substantial 
evidence  to  sustain  the  verdict  that  such  court 
may  interfere. 

7.  Evidence  «=>598(2)  —  Defendant's  ttn- 
cobbobobated  testimony  sufficient  to 
suppobt  verdict  though  contradicted  by 

THREE    WITNESSES. 

In  a  broker's  action  for  commissions,  de- 
fendant's uncorroborated  testimony  that  he  did 


not  employ  plaintiffs  was  substantial  evidence 
supporting  a  verdict  in  his  favor,  though  contra- 
dicted by  the  testimony  of  three  witnesses  in 
favor  of  plaintiffs ;  the  number  of  witnesses  not 
being  decisive  of  the  question  of  weight. 

Appeal  from  Circuit  Court,  Boone  County} 
David  H.  Harris,  Judge. 

Action  by  James  W.  Schwabe  and  another, 
copartners  doing  business  as  James  W.  tc 
Clay  Schwabe,  against  W.  B.  Estes.  From 
a  Judgment  for  defendant,  plaintiffs  appeal. 
Affirmed. 

Ralph  T.  Finley,  of  St  Louis,  for  appel- 
lants. 

McBalne,  Clark  &  Rollins,  of  Columbia,  for 
respondent 

BLAND,  J.  This  Is  a  suit  for  a  real  estate 
broker's  commission.  There  was  a  verdict 
and  judgment  for. the  defendant.  Plaintiffs 
have  appealed,  complaining  of  instructions 
given  on  behalf  of  defendant 

There  was  evidence  on  the  part  of  plain- 
tiffs that  on  or  about  February  4, 1918,  plain- 
tiffs and  one  Frazier,  being  auctioneers,  went 
to  see  the  defendant  for  the  purpose  of  buy- 
ing his  personal  property  or  being  employed 
to  sell  It  as  auctioneers;  that  at  that  time 
defendant  listed  his  farm  of  397  acres  with 
plaintiffs  to  be  sold  by  them  for  $100  per  acre 
and  agreed  to  pay  plaintiffs  a  commission  of 
2%  per  cent.  Shortly  afterwards  plaintiff 
Clay  Schwabe  saw  one  Gordon  as  the  former 
was  walking  down  Ninth  street  in  Columbia, 
Mo.,  and  talked  to  the  latter  about  buying  the 
farm.  Gordon  said  "he  would  consider  it"; 
that  there  was  a  party  he  wanted  to  com- 
municate with  before  he  would  look  at  It 
Three  or  four  days  later  said  plaintiff  in- 
quired of  Gordon  if  he  had  heard  from  the 
man,  and  Gordon  said  that  he  had  not  Six 
or  seven  days  thereafter  said  plaintiff  saw 
Gordon  for  the  third  time,  and  the  latter  said 
that  the  other  man  had  not  been  able  to  sell 
his  farm  in  Pettis  county,  and  that  he  (Gor- 
don) "did  not  know  just  what  about  the  deal 
at  that  time."  Said  plaintiff  offered  to  take 
Gordon  to  see  the  farm,  but  Gordon  would 
not  go,  saying  that  he  would  see  said  plaintiff 
later.  Some  time  in  March,  1018,  Gordon  pur- 
chased the  land  directly  from  defendant  at 
the  price  and  sum  of  $100  per  acre,  paying 
$1,000  in  cash  and  agreeing  to  pay  the  bal- 
ance on  or  before  March  1,  1919.  If  Gordon 
did  not  take  the  farm,  be  agreed  to  forfeit 
said  sum  of  $1,000. 

Some  time  before  March,  1919,  Gordon  sold 
the  land  to  one  Lynes,  and  it  was  conveyed 
by  the  defendant  at  the  request  of  Gordon  di- 
rectly to  Lynes.  Plaintiffs  upon  hearing  of 
these  transactions  demanded  their  commis- 
sion, but  the  defendant  refused  to  pay  the 
same.  Defendant  denied  making  any  con- 
tract with  plaintiffs  to  sell  the  land,  testify- 
ing that  the  conversation  wherein  plaintiffs 
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ol  aimed  that  the  land  was  listed  for  sale  with 
them  did  not  consist  of  the  matters  claimed 
t>y  plaintiffs,  but  that  defendant  did  nothing 
more  than  attempt  to  sell  the  land  to  plain- 
tiffs, who  came  to  him  to  see  about  buying  It 
for  themselves.    Gordon,  on  behalf  of  defend- 
ant,   testified   that   plaintiff   Clay   Schwabe 
talked  to  him  about  the  land,  but  that  he  was 
not  particularly  Interested  In  It  at  the  time, 
and  that  afterwards,  seeing  an  advertisement 
in  a  newspaper  Inserted. by  defendant,  he  en- 
tered Into  negotiations  with  defendant  for  the 
land,  which  resulted  In  his  buying  the  same. 
Plaintiffs  complain  of  defendant's  instruc- 
tions Nos.  2,  3,  and  5.    Defendant's  Instruc- 
tion No.  2  told  the  jury  that,  unless  they 
found   that   Gordon   purchased    defendant's 
farm,  and  "that  the  purchase  of  said  farm  by 
the  said  Gordon  was  the  result  of  the  efforts 
of  plaintiffs  In  that  behalf,  and  that  said  Gor- 
don was  influenced  to  purchase  said  farm  by 
plaintiffs,  then  your  verdict  must  be  for  the 
defendant"    Defendant's   Instruction   No.   3 
told  the  jury  that  they  could  not  find  a  ver- 
dict for  the  plaintiffs  unless  they  found  "that 
plaintiff  procured  or  found  a  purchaser  in  the 
person  of  Marshall  Gordon,  and  that  said 
Marshall  Gordon  was  Influenced  to  purchase, 
and  did  purchase,  said  farm  as  the  result  of 
the  solicitation  or  efforts  of  plaintiffs."    De- 
fendant's Instruction  No.  5  told  the  jury  that 
they   must   find    that   defendant    contracted 
with  plaintiffs  to  sell  the  land,  and  that,  If 
they  found  there  was  no  such  contract,  they 
should  find  for  the  defendant,  even  though 
Gordon  "was  first  Informed  of  the  fact  that 
defendant's  farm  was  for  sale  by  plaintiffs, 
and  began  negotiations  for  the  purchase  of 
said  farm  as  the  result  of  the  solicitations  of 
plaintiffs,   and   was   Influenced   to   purchase 
said  farm  by  said  plaintiffs."    The  first  ob- 
jection to  these  instructions  is: 

That  they  not  only  required  "that  the  pur- 
chase of  the  farm  by  Gordon  was  the  result  of 
the  efforts  of  plaintiffs,  but  adds,  'and  that  said 
Gordon  was  influenced  to  purchase  said  farm 
by  plaintiffs.'  This  certainly  conveyed  the  idea 
to  the  jury  that  the  plaintiffs  must  not  only 
procure  a  purchaser,  but  they  must  personally 
exert  an  influence  upon  the  purchaser  during  the 
negotiations." 

What  a  broker  is  required  to  do  to  earn  a 
commission  Is  well  settled.  In  the  case  of 
Craln  v.  Miles,  154  Mo.  App.  338,  348,  134  S. 
W.  62,  55,  It  Is  said: 

"The  law  is  well  established  in  this  state  that 
to  entitle  a  real  estate  broker  to  his  commis- 
sion he  must  be  the  efficient  cause  in  finding  a 
purchaser ;  that  it  is  not  sufficient  that  the  act 
of  the  broker  was  one  of  a  chain  of  causes  bring- 
ing about  the  sale,  but,  in  order  for  the  broker 
to  recover  for  his  services,  his  act  or  acts  must 
have  been  the  procuring  or  inducing  cause,  and 
the  burden  is  upon -him  to  show,  not  only  that 
he  opened  negotiations  with  the  purchaser,  but 
that  the  sale  was  actually  effected  through  his 
means,  and  not  by  the  intervention  of  new  par- 
ties or  upon  different  terms." 
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[1-3]  No  precise  form  or  language  Is  neces- 
sary to  be  used  In  Instructions  In  these  cases. 
It  Is  only  necessary  that  the  instructions 
cover  the  Idea  that  the  agent  must  have  been 
the  procuring  and  inducing  cause  of  the  sale. 
Any  words  conveying  clearly  this  principle 
may  be  used  in  an  instruction.  Boss  v.  Ma- 
jor, 178  Mo.  App.  431,"  442,  163  S.  W.  880.  It 
Is  not  sufficient  that  the  agent  Interest  the 
customer  in  the  property,  although,  If  he  does 
interest  him,  and  as  the  result  of  what  be 
does  the  customer  is  induced  to  purchase  the 
property,  and  the  agent's  efforts  are  .the  pro- 
curing cause  of  the  sale,  he  is  entitled  to  a 
commission.  Lane  v.  Cunningham,  171  Ma 
App.  17,  21,  153  S.  W.  525.  Therefore  in  this 
case  it  was  necessary  for  the  jury  to  believe 
that  plaintiffs  did  something  more  than  mere- 
ly talk  to  Gordon  in  reference  to  buying  the 
land.  It  must  have  been  found  that  the  con- 
versations had  were  the  efficient,  inducing,  or 
procuring  cause  of  the  sale. 

Plaintiffs'  instruction  No.  1,  which  t»vered 
the  entire  case  and  directed  a  verdict  for  the 
plaintiffs,  told  the  jury  that,  if  the  farm  was 
sold  as  the  result  of  plaintiffs'  "efforts,"  their 
verdict  should  be  for  the  plaintiffs.  Plain- 
tiffs' Instruction  No.  2  told  the  jury  that 
plaintiffs'  "efforts"  need  not  be  the  sole  con- 
tributing cause  of  the  purchase,  but  it  was 
sufficient  "as  to  who  procured  said  sale  that 
the  plaintiffs  were  the  procuring  and  induc- 
ing cause  of  such  sale.  And  by  the  term  'pro- 
curing and  Inducing  cause'  is  meant  that 
cause  originating  a  series  of  events  which  in 
natural  sequence  results  In  the  accomplish- 
ment of  the  sale."  From  plaintiffs'  instruc- 
tions It  will  be  seen  that  it  was  plaintiffs' 
theory  that  no  precise  language  was  neces- 
sary to  be  used  In  the  Instruction,  as  they 
used  the  words  "efforts"  as  well  as  •"procur- 
ing" and  "Inducing"  cause. 

[4]  We  do  not  think  that  defendant's  In- 
structions are  subject  to  the  complaint  that 
they  required  plaintiffs  to  do  more  than  to 
"induce"  or  "procure"  a  purchaser.  It  Is 
apparent  that  the  word  "Influenced"  Is  not  a 
stronger  word  than  the  word  "Induce"  or 
"procure."  22  Cyc.  714.  Webster's  Interna- 
tional Dictionary  uses  the  verbs  "to  Induce" 
and  "to  influence"  as  synonymous.  It  would 
be  just  as  logical  to  say  that  the  use  of  the 
words  "procuring  and  inducing"  (approved 
words  and  words  used  in  plaintiffs'  instruc- 
tion) would  be  error,  for  the  reason  that  by 
adding  the  word  "inducing"  the  jury  would 
get  the  idea  that  something  more  was  neces- 
sary than  that  the  broker's  endeavors  be  the 
"procuring"  cause.  The  words  are  approved 
because  they  are  practically  synonymous. 
The  addition  of  the  word  "influence"  -would 
require  no  greater  finding  on  the  part  of  the 
jury  for  the  reason  that.  If  anything,  the 
word  "Influence"  is  weaker  than  the  words 
"procure"  or  "induce."  If  a  broker  does  not 
influence  the  sale,  he  certainly  could  not  be 
the  procuring  and  inducing  cause  of  it    The 
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use  La  an  Instruction  of  the  words  "was  so 
procured  and  Induced  to  enter  Into  negotia- 
tions and  make  such  purchase  by  and  through 
the  efforts  and  Influence  of  plaintiff"  are  ap- 
proved In  the  case  of  Monson  v.  Oarlstrom, 
141  Iowa,  183,  119  N.  W.  606:  We  find  no 
merit  In  plalntlus'  point  Neither  was  there 
any  conflict  in  the  instructions. 

[5]  Plaintiffs  claim  that  defendant's  in- 
structions required  the  jury  to  find  a  conced- 
ed fact ;  that  is,  that  the  land  was  purchased 
by  Gordon,  and  they  were  erroneous  for  this 
reason.  We  find  that  plaintiffs  in  their  in- 
struction No.  4  submitted  to  the  Jury  this 
same  issue,  and  for  that  reason,  of  itself, 
they  cannot  now  complain. 

[6,  7]  It  Is  insisted  that  the  verdict  was 
against  the  weight  of  the  evidence.  A  conten- 
tion that  the  verdict  is  against  the  weight  of 
the  evidence  Is  one  for  the  attention  of  the 
trial  court,  and  not  for  this  court.  It  is  only 
when  there  is  no  substantial  evidence  what- 
ever to  sustain  a  verdict  that  this  court  may 
Interfere.  While  it  is  true  that  there  were 
three  witnesses  who  testified  as  to  plaintiffs' 
employment  as  against  the  word  of  defendant 
that  be  did  not  employ  them,  the  number  of 
witnesses  Is  not  decisive  of  the  question  as 
to  the  weight  of  the  evidence,  to  say  nothing 
of  the  point  as  to  whether  the  verdict  Is  with- 
out substantial  evidence  to  support  it  There 
was  not  only  substantial  evidence  that  plain- 
tiffs were  not  employed,  but  there  was  evi- 
dence for  the  jury  as  io  whether  the  plain- 
tiffs were  the  Inducing  and  procuring  causes 
of  the  sale. 

The  judgment  is  affirmed. 

All  concur. 


PROCTOR  v.  GARMAN  et  al.     (No.  13481.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

Jan.  26,  1920.    Rehearing  Denied 

Feb.  17, 1920.) 

1.  Trial  ig=»329— Vkbdict  not  responsive  to 
issues. 

Where,  In  suit  against  owner  and  city  for 
injuries  due  to  fall  on  icy  sidewalk,  the  owner's 
only  request  was  for  a  peremptory  instruc- 
tion in  bis  favor,  which  instruction  was  not 
read,  a  verdict  against  the  city  only,  there  being 
no  finding  as  to  the  owner,  was  not  responsive 
to  the  issues  and  does  not  sustain  judgment 
(Rev.  St.  1909,  i  2097),  on  theory  that  court 
sustained  owner's  demurrer  to  the  evidence. 

2.  Trial    «=»150— No    common  -uw    DEMUR- 
RER TO  THE  EVIDENCE  IN  MISSOURI.       . 

While  the  practice  of  giving  an  instruction 
in  the  nature  of  a  demurrer  to  the  evidence  is 
often  referred  to  as  a  demurrer  to  the  evi- 
dence, there  is  no  such  thing  as  a  common-law 
demurrer  to  the  evidence  in  Missouri. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Daniel  B.  Bird,  Judge. 


Suit  by  Barbara  Proctor  against  Charles 
Uarman  and  Kansas  City.  From  the  judg- 
ment rendered,  the  City  appeals.  Reversed 
and  remanded. 

B.  M.  Harber  and  A.  F.  Smith,  both  of  Kan- 
sas City,  for  appellant. 

C.  B.  Leslie,  Atwood,  Wickersham,  Hill  & 
Popham,  and  O.  F.  Wimmer,  all  of  Kansas 
City,  for  respondent  Proctor. 

John  J.  Coull,  of  Kansas  City,  for  respond- 
ent Garman. 

BLAND,  J.  This  is  a  suit  for  damages  for 
personal  Injuries  alleged  to  have  been  caused 
by  plaintiff  falling  upon  an  accumulation  of 
ice  on  a  public  sidewalk  In  Kansas  City,  Mo. 
The  petition  alleged  that  the  defendants 
Charles  Garman  and  Belle  Garman  were  the 
owners  of  certain  Improved  real  estate  in 
Kansas  City,  Mo.;  that  upon  said  premises, 
and  immediately  abutting  the  paved  side- 
walk in  question,  said  defendants  maintained 
a  small  garage  about  10  feet  In  width;  that 
the  owners  of  said  garage  "maintained  drain 
pipes  or  spouts  on  the  said  garage,  which 
extended  downward  on  said  garage  to  within 
a  few  inches  from  the  level  of  said  sidewalk, 
and  thence  outward  a  few  Inches  near  the 
edge  thereof,  so  that  water  from  the  roof  of 
said  garage  would  and  did  by  reason  thereof 
run  out  over  said  sidewalk  in  front  of  said  ga- 
rage at  said  place,  and  for  a  long  time,  name- 
ly, several  weeks,  prior  to  the  17th  day  of  Jan- 
uary, 1918,  there  was,  by  reason  of  said  facts, 
upon  said  sidewalk' immediately  in  front  of 
said  garage,  an  uneven  and  dangerous  ac- 
cumulation, coating,  and  ridge  and  ropes  of 
ice,  one  to  several  Inches  In  depth  and  one  to 
several  feet  In  width,  extending  over  and  up- 
on said  sidewalk,"  which  was  caused  "by 
reason  of  the  natural  precipitation  and  by 
water  from  the  roof  of  said  garage  issuing 
from  said  drain  pipes  and  spouts  onto  said 
sidewalk,  and  thereafter  freezing  and  form- 
ing on  same."  Defendants  were  charged  with 
negligence  in  maintaining  the  drain  pipes  and 
allowing  the  same  to  be  maintained  under  the 
circumstances,  and  permitting  the  rough  and 
uneven  ridges  of  ice  to  form  and  to  remain, 
when  defendants  could,  by  the  exercise  of 
ordinary  care,  have  known  of  the  Condition 
in  time  to  have  abated  the  same  before  the 
injury.  The  case  was  dismissed  as  to  de- 
fendant Belle  Garman. 

There  was  evidence  tending  to  sustain  the 
allegations  of  the  petition  and  showing  neg- 
ligence on  the  part  of  both  defendants.  At 
the  end  of  all  the  evidence  the  court  marked 
"Given"  the  following  Instruction: 

"Under  the  pleadings  and  the  evidence  your 
verdict  in  this  case  must  be  for  the  defendant 
Charles  W.  Garman." 

When  the  court  marked  said  instruction 
"Given,"  defendant  Kansas  City  moved  the 
court  to  dismiss  the  case  as  to  it,  which  mo- 
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tlon  was  overruled.  An  Instruction  In  the 
nature  of  a  demurrer  to  the  evidence  was 
likewise  requested  by  the  defendant  Kansas 
City,  but  the  same  was  refused.  Thereupon 
the  court  stated : 

"Let  jour  record  show  that  at  the  close  of 
all  the  evidence  the  defendant  Oarman  offers 
a  demurrer,  which  is  by  the  court  sustained, 
and  to  which  ruling;  and  action  of  the  court  the 
defendant  Kansas  City  at  the  time  duly  except- 
ed' and  still  excepts,  also  to  which  action  and 
ruling;  of  the  court  the  plaintiff  at  the  time 
duly  excepted  and  still  excepts,  and  that,  upon 
the  court  sustaining  the  demurrer  of  the  de- 
fendant Garman,  the  city  moves  that  the  case 
against  the  city  be  dismissed,  which  motion  is 
by  the  court  denied,  to  which  ruling  and  action 
of  the  court  the  defendant  Kansas  City  at  the 
time  duly  excepted  and  'still  excepts." 

The  court  thereupon'  instructed  the  Jury 
"that  this  case  Is  submitted  to  you  only  as 
against  defendant  Kansas  Oity."  The  per- 
emptory instruction  marked  "Given"  for  de- 
fendant Garman  was  not  read  to  the  jury. 
Why  It  was  not  submitted  to  the  jury  Is  not 
explained.  Such  failure  could  not  have  been 
an  oversight,  for  the  reason  that  the  court 
Instructed  the  jury  that  the  case  was  sub- 
mitted to  them  only  as  to  defendant  Kansas 
City.  The  jury  returned  a  verdict  against 
the  city,  but,  of  course,  made  no  finding  as 
to  defendant  Garman.  The  court  recited  in 
Its  Judgment  the  dismissal  of  the  case  as  to 
the  defendant  Belle  Garman,  the  marking  of 
"Given"  on  the  instruction  offered  by  the 
defendant  Charles  Garman,  and  the  ver- 
dict of  the  jury  against  the  city. .  The  judg- 
ment was  in  favor  of  plaintiff,  and  against 
the  city  in  accordance  with  the  verdict,  but 
in  addition  Judgment  was  rendered  In  favor 
of  defendants  Belle  Garman  and  Charles 
Garman.   Defendant  city  appealed. 

[1]  The  city,  in  its  motion  for  new  trial 
and  in  arrest  of  Judgment,  called  the  atten- 
tion of  the  court  to  the  fact  that  the  verdict 
of  the  Jury  was  not  responsive  to  the  Issues, 
and  it  now  urges  that  point  in  this  court  We 
think  the  point  is  well  taken,  in  that  the  Jury 
found  Issues  In  favor  of  plaintiff  and  against 
the  city  without  disposing  of  the  issues  as 
to  the  defendant  Garman.  Section  2097,  R. 
S.  1909,  provides  that  when  there  are  sev- 
eral parties  defendant  in  an  action  one  final 
judgment  shall  be  given  in  the  case.  While 
the  court  attempted  to  render  final  judgment 
in  this  case  disposing  of  the  Issues  as  to  all 
parties,  such  final  Judgment  was  a  nullity, 
because  it  could  not  have  been  entered  on 
the  verdict  of  the  Jury;  the  finding  of  the 
jury  being  only  as  to  the  issue  between  plain- 


tiff and  the  city.  Crow  v.  Crow,  124  Mo.  App. 
120,  125,  100  S.  W.  1123 ;  Miller  v.  Bryden,  84 
Mo.  App.  602,  608,  609 ;  Eichelmann  v.  Weiss, 
7  Mo.  App.  87,  89 ;  Ferguson  v.  Thacher,  79 
Mo.  511,  514 ;  Spalding  v.  Citizens'  Bank,  78 
Mo.  App.  374;  Beshears  v.  Vandalla  Bank- 
ing Association,  73  Mo.  App.  293;  Pittsburg 
Plate  Glass  Co.  v.  Peper,  96  Mo.  App.  595, 
70  S.  W.  910. 

[2]  If  it  be  urged  that  the  trial  court  did 
not  submit  the  peremptory  Instruction  to  the 
jury  in  favor  of  defendant  Garman  for  the 
reason  that  it  sustained  a  demurrer  to  the 
evidence,  we  do  not  think  that  the  record 
evidences  such  an  attempted  action  on  the 
part  of  the  trial  court  Nothing  was  request- 
ed by  Garman  .that  could  be  taken  as  a  de- 
murrer to  the  evidence,  except  the  peremp- 
tory Instruction  to  the  Tlury  to  find  in  his 
favor.  While  the  practice  of  giving  an  in- 
struction to  the  Jury  in  the  nature  of  a  de- 
murrer to  the  evidence  is  often  referred  to 
as  a  demurrer  to  the  evidence,  there  is  no 
such  thing  as  a  common-law  demurrer  to  the 
evidence  in  this  state.  As  was  said  in  the 
case  of  Rubber  Co.  v.  Wernicke,  166  Mo.  App. 
128,  ISO,  148  a  W.  160,  161: 

"The  common-law  demurrer  to  the  evidence 
did  have  the  effect  of  a  conclusive  admission  by  ' 
the  defendant  not  only  of  the  facts  brought  out 
in  the  evidence  of  plaintiff,  bnt  of  the  reason- 
able inferences  to  be  drawn  from  them  in  fa- 
vor of  the  pleaded  cause  of  action,  and,  fur- 
ther, it  had  the  effect  of  entirely  withdrawing 
the  case  from  the  jury  and  putting  it  before 
the  court,  as  in  the  case  of  a  special  verdict 
In  other  words,  the  offering  of  a  demurrer 
which,  by  the  way,  plaintiff  was  required  to 
join  in  (Tidd's  Practice,  865),  was  a  submis- 
sion of  the  case  to  the  court  for  pronouncement 
of  the  sentence  of  the  law  on  an  admitted  state 
of  facts  (Railroad  v.  McArthur,  43  Miss.  185; 
Suydam  v.  Williamson,  20  How.  [U.  a]  436  [15 
L.  Ed.  978];  Nelson  v.  Whitfield,  82  N.  O.  54; 
Pharr  v.  Bachelor,  3  Ala.  237;  Bberstadt  v. 
State,  92  Tex.  97  [45  S.  W.  lOOTD." 

The  only  proceeding  that  can  be  likened 
to  a  demurrer  to  the  evidence  known  to  our 
practice  is  a  peremptory  instruction  to  the 
jury  to  find  for  a  certain  party  or  parties  to 
the  action.  Jones  v.  Roberts,  37  Ma  App.  163, 
177;  Rubber  Co.  v.  Wernicke,  supra;  Suy- 
dam v.  Williamson,  20  How.  427,  436,  15  I*. 
Ed.  978.  We  fall  to  find  from  the  record  that 
the  trial  court  attempted  to  do  anything  more 
than  to  follow  the  usual  practice  in  this 
state. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

All  concur. 
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CRAVENS  et  al.  t.  HINES,  Director  General 
of  Railroads,  et  al.    (No.  2466.) 

(Springfield  Court  of  Appeals.    Missouri.    Feb. 
28, 1920.) 

1.  Cakbiebs  <s=  228(3)— Evidence  as  to  con- 
dition OF  LIVE  STOCK  PBIOB  TO  SHIPMENT 
WAS  ADiUSSIBLE  ON  ISSUE  AS  TO  WHETHEB 
TnET  WERE  ABLE  TO  STAND  SHIPMENT. 

In  an  action  against  a  carrier  for  damages 
to  a  shipment  of  live  stock,  evidence  by  plain- 
tiff that  the  cattle  were  in  better  condition  when 
starting  on  the  journey  than  they  were  when 
brought  from  another  point  to  the  point  of  ship- 
ment was  not  inadmissible;  the  carrier's  de- 
fense being  that  the  cattle  were  so  poor  and 
emaciated  that  they  were  not  physically  strong 
enough  to  endure  the  shipment. 

2.  Carriers  <8=>228(3)— Evidence  as  to  con- 
dition OF  CATTLE  PBIOB  TO  SHIPMENT  NOT 
INCOMPETENT  UN  deb  pleadings. 

In  action  for  damages  to  a  shipment  of  live 
stock,  evidence  as  to  the  condition  of  the  cattle 
prior  to  shipment  was  not  incompetent,  not- 
withstanding that  there  was  no  allegation  in  the 
complaint  that  the  cattle  were  in  good  condition 
when  received  for  shipment ;  defendants  having 
.  raised  the  issue  in  the  answer. 

8.  Evidence  <S=>537  —  Stockman  testifying 

THAT  CATTLE   WERE  NOT"  TOO  WEAK  TO   SHIP 
QUALIFIED  AS  EXPERT. 

In  action  for  damages  to  shipment  of  live 
stock  due  to  rough  handling  and  exposure  to 
the  weather,  a  stockman  of  several  years'  expe- 
rience, testifying  that  in  his  opinion  the  cattle 
were  not  too  weak  to  ship,  held  qualified  as  an 
expert 

4.  Carriers  <8=>228(3>— Contract  exempting 
carrier  from  ,  liability  fob  damage  to 
live  stock  shipped  inadmissible. 

In  action  for  damage  to  a  shipment  of  live 
stock  because  of  rough  handling  and  severe 
weather,  it  was  not  error  to  exclude  the  ship- 
ping contract  whereby  the  shipper  assumed  all 
risk  and  expense  of  feeding,  watering,  and  car- 
ing for  the  shipment,  in  effect  shipping  the  cat- 
tle at  his  own  risk,  in  view  of  Laws  1911,  p. 
153,  providing  that  no  carrier  can  by  contract 
exempt  itself  from  liability  as  a  common  carrier. 

5.  Evidence  «=»20(2)  —  Judicial  notice  of 
operation  of  railroad  bt  director  gen- 
ERAL. 

The  courts  judicially  know  that  the  Director 
General  of  Railroads  was  on  January  10,  1918, 
operating  the  Missouri  Pacific  Railway. 

6.  Railroads  <3=>5%,  New,  vol.  6A  Key-Mo. 

Series— Judgment  against  railroad  oper- 
ated by  Director  General  erroneous. 
In  action  against  a  carrier  and  the  Director 
General  of  Railroads  for  damages  to  a  shipment 
of  live  stock,  where  it  appeared  that  the  Direc- 
tor General  was  operating  the  railroad,  it  was 
error  to  render  a  judgment  against  the  railroad 
company. 


7.  Appeal  and  error  *=»1173(1)— Judohest 

AGAINST  CABBIES'  AND  DIRECTOR  GeNEKAX  OT 

.  Railroads  ebboneous  as  to  formes  does 
not  require  reversal  of  entire  judg- 
MENT. 

In  an  action  for  damages  to  a  shipment  of 
live  stock,  that  the  Railroad  company  was  joined 
as  party  defendant  with  the  Director  General  of 
Railroads,  who  was  operating  the  road,  does  not 
require  reversal  of  the  whole  judgment  against 
both  the  Director  General  and  the  railroad,  al- 
though the  judgment  as  against  the  railroad  was 
erroneous. 

8.  Carriers  <S=»228(5)— Evidence  sufficient 

TO       SUPPORT       FINDING       OF       NEGLIGENCE 
AGAINST  CABBIES. 

In  an  action  for  damages  to  a  shipment  of 
live  stock  because  of  rough  handling  and  severe 
weather,  evidence  held  to  support  finding;  that 
the  carrier  was  negligent. 

Appeal  from  Circuit  Court,  Butler  County ; 
Almon  lug,  Judge. 

Action  by  W.  A.  Cravens  and  another 
against  Walker  D.  Hlnes,  Director  General  of 
Railroads,  and  the  Missouri  Pacific  Railroad 
Company.  Judgment  for  plaintiffs,  and  de- 
fendants appeal.  Reversed  as  against  de- 
fendant Missouri  Pacific  Railroad  Company, 
and  afflrmeo.  as  against  Director  General  of 
Railroads. 

Jas.  F.  Green,  of  St  Louis,  and  J.  C  Sbep- 
pard,  of  Poplar  Bluff,  for  appellants. 

L.  M.  Henson,  of  Poplar  Bluff,  for  respond- 
ents. 

'BRADLEY,  J.  This  is  a  suit  to  recover 
damages  to  seven  cars  of  cattle  In  intrastate 
shipment  from  Fisk,  Mo.,  to  Brown's  Spur. 
Mo.,  on  the  Missouri  Pacific  between  Fisk 
and  Slkeston.  Plaintiffs  recovered,  and  de- 
fendants appealed. 

Plaintiffs  allege  that  on  January  10,  1918, 
plaintiff  Cravens  delivered  to  defendants 
215  head  of  Polled  Angus  cows,  64  red  and 
spotted  steers  and  heifers  about  18  months 
old,  and  8  black  calves  for  shipment  from 
Fisk  to  Brown's  Spur,  and  that  defendants 
agreed,  in  consideration  of  freight  charges 
paid,  to  safely  transport  said  cattle,  and  to 
deliver  them  at  Brown's  Spur  to  plaintiffs 
in  as  good  condition  as  when  received;  that 
defendants  carelessly,  negligently,  and  reck- 
lessly handled  the  train  on  which  the  cattle 
were  loaded  so  as  to  wound,  braise,  and 
otherwise  injure  said  cattle,  from  which 
said  injuries  63  of  the  Polled  Angus  cows 
died,  8  of  the  18  months  old  steers  died,  3  of 
the  calves  died,  and  100  of  the  remainder 
of  said  cows  were  damaged  in  the  sum  of 
$10  each,  all  to  plaintiff's  damage  in  the 
sum  of  $6,720,  for  which  judgment  is  asked. 
The  railroad  company  denied  that  it  was 
operating  the  railroad  when  plaintiffs'  cattle 
were  Injured,  and  avers  the  same  was  being 
operated  and  was  under  the  control,  man- 
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agement  and  direction  of  the  Director  Gen- 
eral of  Railroads.  The  answer  avers  that 
plaintiff  entered  Into  a  written  contract  with 
the  agent,  manager,  and  operator  of  said 
railroad,  and  that  plaintiffs  agreed  In  said 
■contract  to  assume  certain  risks  hereinafter 
discussed.  Further  answering,  it  Is  denied 
that  the  train  in  which  said  cattle  were 
loaded  was  negligently,  carelessly,  or  reck- 
lessly handled,  and  that  any  of  said  cattle 
•were  injured  or  died  from  the  effects  of  any 
negligent,  careless,  or  reckless  handling  of 
the  train  in  which  they  were  shipped;  but 
defendants  state  that  when  the  cattle  were 
loaded  at  Flsk  they  were  poor,  emaciated, 
and  weak,  and  had  not  been  properly  fed 
and  kept  from  exposure  for  a  long  time  prior 
to  shipment;  that  they  were  In  a  weakened 
condition,  and  that  at  the  time  the  weather 
was  extraordinarily  cold  and  stormy,  and 
that  said  cattle  were  not  in  a  condition  physi- 
cally to  endure  the  exposure,  that  plaintiff 
failed  to  unload  the  cattle  when  they  arrived 
at  their  destination,  but  suffered  them  to  re- 
main in  the  cars  for  many  hours  and  endure 
the  severe  weather,  and  that  whatever  dam- 
age was  done  by  reason  of  their  weakened 
condition  and  long  exposure,  due  to  plaintiffs 
own  conduct  No  mention  of  a  reply  ap- 
pears in  the  record,  but  the  cause  was  tried 
*  as  though  one  was  filed,  and  no  point  is 
made  In  this  respect 

At  the  request  of  plaintiffs  the  court  in- 
structed that,  if  the  jury  found  that  plaintiff 
Cravens  was  the  owner  of  287  head  of  cattle, 
subject  to  a  chattel' mortgage  held  by  plain- 
tiff Bank  of  Poplar  Bluff,  and  that  said  cat- 
tle were  shipped  by  Cravens  from  Flsk  to 
Brown's  Spur  over  the  Missouri  Pacific  Rail- 
road on  or  about  January  10,  1918,  and  that 
the  train  on  which  said  •  cattle  were  loaded 
was  so  carelessly,  negligently,  and  recklessly 
handled  by  the  servants,  agents,  and  employes 
of  defendants,  or  either  of  them,  that  any 
number  of  said  cattle  were  killed,  or  Injured 
so  as  to  cause  the  death  of  said  cattle,  or 
Injured  so  as  to  cause  the  death  of  said  cat- 
tle, or  reduce  their  value,  then  they  would 
find  for  plaintiffs. 

At  defendant's  request  the  court  Instructed: 
"That  before  the  jury  could  find  for  plaintiffs 
they  must  believe  and  find  from  a  preponder- 
ance of  the  evidence  that  the  defendant  "Mis- 
souri Pacific  Railroad  Company,  its  agents  and 
servants,  carelessly,  negligently,  and  recklessly 
handled  the  train  on  which  the  cattle  described 
in  plaintiffs'  petition  were  loaded,  and  that  by 
reason  of  the  careless,  negligent  and  reckless 
handling  of  the  train  said  cattle  were  wounded, 
bruised,  and  injured,  and  from  the  effects  of  said 
careless,  negligent  and  reckless  handling  of  said 
train  they  died,  and  unless  you  do  so  find,  your 
verdict  must  be  for  the  defendant" 

At  defendants'  request  the  court  further 

Instructed  that  if  the  jury  found  from  the 

evidence  that  the  cattle  described  in  plaintiffs' 

petition  were  poor,  emaciated,  and  weak,  and 
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that  they  had  not  been  properly  fed  and  kept 
from  exposure  prior  to  their  shipment,  and 
that  by  reason  of  their  weakened  condition 
from  emaciation,  and  by  reason  of  the  ser 
vere'cold  weather,  they  died,  then  the  ver- 
dict would  be  for  defendant 

Defendants  requested  and  the  court  re- 
fused this  Instruction: 

"The  court  instructs  the  jury  that  under  the 
contract  which  the  plaintiff  made  with  the  de- 
fendant for  shipping  the  cattle  described  in 
plaintiffs'  petition  it  became  and  was  the  duty 
of  the  plaintiff  to  load  and  onload  said  cattle 
onto  and  off  the  cars  at  his  own  expense  and 
risk;  and  if  you  believe  and  find  from  the  evi- 
dence in  this  case  that  the  plaintiffs  suffered  the 
cattle  to  remain  in  the  cars  for  many  hours  and 
endure  the  severe  weather,  and  that  by  reason 
of  thus  being  exposed  in  their  weakened  condi- 
tion, if  you  believe  that  they  were  in  a  weaken- 
ed condition,  they  died  or  were  injured,  then 
your  verdict  must  be  for  the  defendants." 

Appellants  seek  reversal  for  alleged  error: 
(1)  In  the  admission  and  exclusion  of  evi- 
dence; (2)  In  the  giving  and  refusing  of  In- 
structions; (3)  and  the  sufficiency  of  the 
evidence  to  support  the  verdict. 

[1,  2]  1.  It  Is  contended  by  defendants  that 
It  was  error  to  permit  plaintiff  Cravens  to 
state  that  the  cattle  were  In  better  condition 
when  shipped  from  Fisk  to  Brown's  Spur 
than  when  they  were  shipped  from  East  St. 
Louis.  Plaintiff  Cravens  had  bought  the 
Polled  Angus  cattle  at  National  Stockyards, 
111.,  about  November  1st  prior  to  shipment 
from  Flsk,  and  had  been  feeding  them  at  his 
farm  near  Fisk  since  that  time.  The  de- 
fense was  that  the  cattle  were  so  poor  and 
emaciated  that  they  were  not  physically 
strong  enough  to  endure  the  hardships  nat- 
urally and  ordinarily  incident  to  the  ship- 
ment considering  the  condition  of  the  wealth- 
er  at  the  time.  Cravens  was  an  experienced 
stockman,  and  had  the  cattle  under  his  care 
and  observation  since  be  bought  them  at  the 
National  Stockyards,  and  as  they  were 
Bhipped  from  place  where  bought  to  Flsk,  a 
much  longer  distance  than  from  Flsk  to 
Brown's  Spur,  and  were  in  better  condition 
at  the  time  of  shipment  from  Fisk  than 
when  shipped  to  Flsk,  then  we  think  it  was 
competent  to  prove  it  and  such  evidence 
tends  to  meet  the  issue  raised  by  tbe  answer 
that  the  cattle  were  so  poor  and  emaciated 
that  they  were  not  physically  able  to  stand 
the  shipment.  Defendants  make  the  point 
in  challenging  the  competency  of  this  evi- 
dence that  It  was  not  alleged  that  the  cattle 
were  In  good  condition  when  received  for 
shipment  from  Flsk  to  Brown's  Spur. ,  We 
do  not  think  that  the  mere  fact  that  It  was 
not  alleged  that  the  cattle  were  In  good  con- 
dition Is  of  any  consequence  so  far  as  the 
question  of  the  competency  of  this  evidence 
Is  concerned.  Defendants  raised  the  Issue 
of  the  condition  of  the  cattle  In  the  answer, 
and  plaintiffs  had  a  right  to  meet  the  issue 
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when  thus  raised,  whether  alleged  or  not 
Defendants  cite  us  to  no  authority  that  the 
admission  of  this  evidence  Is  error,  and  we 
find  none. 

[3]  It  Is  contended  that  error  was  commit- 
ted In  permitting  Blankenship  to  testify  that 
In  his  opinion  the  cattle  were  not  too  weak 
to  ship.  Blankenship  was  a  stockman  of 
several  years'  experience,  and  sold  the  Polled 
Angus  cattle  to  Cravens.  He  saw  the  cattle 
the  day  they  were  shipped  from  Flak  to 
Brown's  Spur.  He  was  testifying  in  the  nature 
of  an  expert  or  as  an  expert,  and  it  was 
entirely  proper  to  give  his  opinion  as  to  the 
fitness  of  the  cattle  for  shipment  This  wit- 
ness had  lived  for  some  years  at  Fisk  and 
near  there,  and,  being  a  stockman  during 
these  years,  would  be  presumed  to  know 
something  of  the  condition  of  the  railroad 
between  Fisk  and  Brown's  Spur,  and  this 
knowledge,  coupled  with  his  experience, 
would  enable  him  to  speak  in  the  nature  of 
an  expert  upon  the  subject  In  hand  (McFall 
v.  Railroad,  181  Mo.  App.  142,  168  S.  W.  341), 
and  such  was  not  a  substitution  of  the  judg- 
ment of  the  witness  for  that  of  the  jury. 

[4]  Defendants  urge  that  error  was  com- 
mitted In  excluding  the  shipping  contract 
The  contract  does  not  appear  In  full  In  the 
record,  but  defendants  offered  in  evidence 
the  part  reading  as  follows: 

"The  second  party  shall  assume  all  risk  and 
expense  of  feeding,  watering,  bedding,  and  other- 
wise caring  for  the  live  stock  covered  by  this 
contract  while  in  cars,  yards,  pens,  or  elsewhere, 
and  shall  load  and  onload  the  same  at  his  own 
expense  and  risk." 

An  objection  based  upon  the  provisions  of 
Laws  1911,  p.  168,  was  sustained.  This  act 
reads  as  follows: 

"That  no  contract,  receipt  role,  notice  or  reg- 
ulation shall  exempt  any  railway  company,  or 
corporation,  express  company,  or  corporation  or 
any  other  company,  corporation,  or  common 
carrier,  engaged  in  the  transportation  of  persons 
or  property,  from  the  liability  of  a  common  car- 
rier, or  carrier  of  passengers,  which  would  exist 
had  no  contract,  receipt,  rule,  notice,  or  regula- 
tion been  made  or  entered  into." 

We  do  not  find  that  this  act  has  been  con- 
strued, but  there  Is  no  room  for  any  construc- 
tion except  that  which  Its  language  express- 
es. Under  the  contract  plaintiff  shipped  his 
cattle  at  his  own  risk,  and  by  the  contract 
the  carrier  was  exempt  from  liability.  This 
the  statute  plainly  prohibits.  We  £hlnk  that 
the  offering  was  properly  excluded,  as  was 
the  instruction  upon  the  same  subject  In 
support  of  the  contention  that  the  contract 
should  have  been  admitted  defendants  cite 
Myers  v.  Railroad,  90  Mo.  98,  2  S.  W.  263, 
and  Flcklln  &  Son  v.  Railroad,  115  Mo.  App. 
333,  92  S.  W.  347 ;  but  these  cases  were  long 
prior  to  the  act  of  1911,  and  are  therefore 
no  authority  In  support  of  defendants'  con- 
tention. 


f  2.  The  criticism  of  plaintiffs'  Instruction 
is  that  it  auUiorizes  recovery  against  both 
defendants  when  "under  the  facts"  the  Mis- 
souri Pacific  Railroad  Company  was  not  oper- 
ating said  railroad  at  the  time.  No  chal- 
lenge was  made  to  the  Instruction  on  this 
ground  in  the  motion  for  a  new  trial.  No 
challenge  was  made  to  the  petition  by  de- 
murrer or  otherwise;  but  answer  was  filed, 
and  the  trial  proceeded.  The  evidence  of 
defendants'  witnesses  was  that  they  were  In 
the  employ  of  the  Missouri  Pacific  Railroad 
Company.     The  petition  alleges: 

"That  the  Missouri  Pacific  Railroad  Company 
is  and  was  at  all  times  hereinafter  mentioned  a 
railroad  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  state  of 
Missouri,  and  that  W.  G.  McAdoo  is  now,  and 
was  at  all  times  hereinafter  mentioned,  Director 
General  of  Railroads  of  the  United  States,  un- 
der and  by  virtue  of  an  act  of  Congress  and  the 
proclamation  of  the  President  of  the  United 
States,  and  that  defendants  were  at  all  times 
hereinafter  mentioned  engaged  in  managing,  op- 
erating, and  running  a  railroad,  known  as  the 
Missouri  Pacific  Railroad,  as  a  common  carrier 
of  persons  and  property  for  hire,  and  that  the 
line  of  said  railroad  runs  from  Fisk,  in  Butler 
county,  Mo,  to  Brown's  Spur,  in  Scott  county, 
Mo." 

[I]  The  answer  denies  that  the  Missouri 
Pacific  Railroad  Company  was  st  the  time 
operating  the  railroad,  and  avers  that  It  was 
being  operated  by  the  Director  General  of 
Railroads.  Aside  from  the  pleadings,  there 
Is  no  mention  in  the  record  that  the  railroad 
was  being  operated  by  the  Director  General, 
and  the  trial  court's  attention,  so  far  as 
the  record  shows,  was  not  directed  to  the 
correctness  or  incorrectness  of  rendering  a 
judgment  against  the  Missouri  Pacific  Rail- 
road Company.  The  petition  alleges  that  the 
defendants  were  operating  the  railroad  and 
therefore  alleges  that  the  Director  General 
was  operating  It  But  aside  from  the  plead- 
ings and  the  record. proof,  we  judicially  know 
that  the  Director  General  was  at  the  time  of 
the  shipment  operating  the  Missouri  Pacific 
Railroad,  over  which  plaintiffs  shipped  their 
stock.  West  v.  Railroad,  233  Mass.  162,  123 
N.  E.  621. 

In  Dahn  v.  McAdoo  (D.  O.)  256  Fed.  loc 
clt  554,  it  Is  said: 

"The  Director  General  Is  therefore  authorized 
by  this  act  of  Congress  and  proclamation  of  the 
President  to  promulgate  general  and  special  or- 
ders for  the  control  and  management  of  the 
railroads,  which  have  the  force  and  effect  of 
law  and  are  of  paramount  authority ;  and  by 
this  declaration  of  Congress  and  the  General 
Orders  of  the  Director  General  the  government 
has  taken  possession  and  control  of  the  transpor- 
tation systems,  and  has  become  obligated  to 
them  for  their  rental  value  or  use  in  the  prose- 
cution of  the  war,  and  has  power  to  compensate 
them  for  such  use ;  and  as  the  Director  General 
by  General  Order  No.  50  directs  that  actions  at 
law,  suits  in  equity,  and  other  proceedings  based 
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on  contract  binding  npon  him,  or  claim  for  death 
or  injury  to  the  person,  or  for  loss  and  damage 
to  property,  shall  be  brought  against  him,  and 
not  otherwise,  the  Congress  through  such  officers 
has  assumed  complete  control  of  such  transpor- 
tation systems,  provided  for  the  manner  they 
shall  be  compensated  and  paid  for  the  use  of 
their  respective  systems,  and  they  shall  be  liable 
to  suits  and  other  liabilities  during  federal  con- 
trol, and  that  suits  be  brought  against  the  Direc- 
tor General  alone,  and  has  thus  consented  that 
suits  may  be  brought  against  the  Director  Gen- 
eral of  Railroads  (if  consent  is  necessary,  which 
it  is  not  intimated  that  it  was  or  is).  If  judg- 
ment shall  be  recovered  against  the  Director 
General,  no  process  shall  be  issued  upon  such 
judgment  that  will  interfere  with  the  possession 
of  the  property  under  his  custody ;  but  he  may 
provide  for  the  payment  of  such  judgment  from 
the  income  or  other  funds  under  his  control,  or 
the  Congress  may  otherwise  provide  for  its  pay- 
ment as  it  may  see  fit," 

See,  also  Dooley  v.  Railroad  (D.  a)  250 
Fed.  142;  United  States  v.  Kambelts  (D.  C.) 
266  Fed.  247;  Southern  Oil  Co.  v.  Railroad 
(D.  C.)  257  Fed.  188. 

[6,  7]  We  think  that  the  trial  court  should 
not  have  rendered  judgment  against  the  rail- 
road company;  but,  on  the  other  hand,  ire 
do  not  think  the  fact  that  the  railroad  com- 
pany was  considered  throughout  the  trial 
as  a  party,  and  the  instructions  so  framed 
as  to  permit  a  recovery  against  It,  and  the 
giving  judgment  against  it,  will  require  a 
reversal  as  to  both  defendants.  We  cannot 
see  how  the  substantial  rights  of  the  Direc- 
tor General  as  a  common  carrier  were  in  any 
wise  prejudiced  by  joining  the  Railroad 
Company  as  a  party  defendant.  Such  does 
not  require  reversal  of  the  whole  judgment 
Carpenter  v.  St  Joseph,  26S  Mo.  705,  174 
S.  W.  68,  and  cases  there  cited.  See,  also, 
Ronton  v.  Pippin,  192  Mo.  468,  91  S.  W.  149. 
.  S.  Defendants  in  'the  motion  for  a  new 
trial  challenge  the  sufficiency  of  the  evi- 
dence We  do  not  deem  it  necessary  to  set 
out  the  evidence  at  length.  If  plaintiffs'  evi- 
dence is  to  be  believed,  then  the  train  was 
handled  in  a  negligent  and  careless  manner. 
Plaintiff  Cravens  and  his  witness  Horrell 
accompanied  the  shipment  and  testified  to 
a  number  of  sudden  stops,  jerks,  eta  Cra- 
vens testified: 

That  the  train  was  handled  roughly.  "They 
*  would  run  up  and  stop,  stop  sudden  like,  all  at 
once,  and  when  they  started  'cr  up,  it  was  the 
same  way,  just  be  jerked  around  any  old  way. 
They  knocked  a  door  open  at  Dexter,  and  a  cow 
was  falling  out  of  the  door  when  Horrell  and  I 
caught  her.  That  was  done  by  the  jar  of  the 
train." 

It  is  82  miles  from  Fisk  to  Brown's  Spur, 
and  the  train  that  pulled  this  shipment  of 
cattle  left  Fisk  about  12  o'clock,  and  did  not 
arrive  at  Brown's  Spur  till  about  5:30. 
There  is  not  dispute  as  to  the  time  consumed 
In  making  the  32  miles.    At  Dudley,  7  miles 


out  of  Fisk,  Cravens  says  that  five  or  six 
cattle  were  down  in  one  car,  and  that  there 
was  not  bat  one  car  but  what  some  were  down 
in ;  two  or  three  down  in  some  <of  the  cars. 
Cravens  testified  that  he  called  the  conduc- 
tor's attention  to  his  cattle,  and  told  him 
that  they  were  going  to  kill  all  of  them,  and 
asked  him  to  unload  them  at  Dexter,  the 
next  stop,  and  not  far  from  Dudley,  and  this 
the  conductor  declined  to  do.  Cravens  says 
that  he  talked  to  the  conductor  about  a  dozen 
times  about  the  way  the  stock  were  being 
handled,  and  that  when  they  got  to  Brown's 
Spur  fully  half  of  the  cattle  were  down  and 
In  bad  shape.  Horrell  gave  about  the  same 
version  of  the  handling  of  the  train  as 
Cravens: 

"When  the  train  stopped  at  Dexter  it  stopped 
so  sudden  that  I  jnst  slid  or  rather  scooted  along 
on  the  seat  clear  to  the  end.  I  told  them  they 
were  going  to  kill  the  last  one  of  them  if  they 
didn't  quit  bumping  them  so  hard.  It  seemed 
like  to  me  every  little  bit  we  were  stopping  sud- 
den like." 

There  is  some  evidence  also  that  the  train 
crew  when  switching  carried  the  cattle 
around  while  switching.  The  train  did  not 
arrive  at  Brown's  Spur  in  time  to  unload 
but  four  of  the  seven  cars  of  cattle  until  the 
16-hour  law,  the  "hog  law,"  as  called  by  the 
trainmen,  "overtook"  them,  and  consequently 
three  of  the  cars-remained  loaded  during  the 
night  and  for  a  considerable  part  of  the  next 
day.  Plaintiffs  could  not  unload  them  after 
the  train  crew  left,  because  there  was  only 
one  chute,  and  without  the  engine  the  cars 
could  not  be  spotted.  That  the  weather  was 
bitter  cold  and  a  snow  falling  part  of  the 
time  is  not  disputed.  A  great  number  of 
these  cattle  were  dead,  and  others  died  after 
being  unloaded,  and  many  others  injured  by 
being  bruised.  The  amount  of  the  verdict 
is  not  challenged.  We  have  briefly  stated 
the  facts  from  plaintiffs'  evidence. 

[S]  Viewing  the  case  from  defendants'  side, 
there  is  much  evidence  In  the  record  tend- 
ing strongly  to  the  idea  that  the  cattle,  or  at 
least  a  great  number  of  them,  were  in  a 
weakened,  poor,  and  emaciated  condition, 
and  that '  the  train  was  not  handled  with 
such  recklessness  as  would  appear  from 
plaintiffs'  evidence,  but  that  the  train  was 
handled  orderly  and  as  a  freight  train  is 
usually  handled.  But  it  is  not  our, province 
to  weigh  the  evidence.  The  jury  had  sub- 
stantial evidence  upon  which  to  base  its 
verdict,  and  we  have  no  right  to  interfere. 

It  is  our  conclusion  that  the  judgment 
against  the  defendant  Missouri  Pacific  Rail- 
road Company  should  be  reversed,  and  af- 
firmed as  against  the  Director  General  of 
Railroads:    and  it  is  so  ordered. 

STURGIS.  P.  J,  and  FARRINGTON,  J, 
concur. 
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ISRAEL  v.  WABASH  R.  CO.    (No.  13408.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
Jan.  5,  1920.     Rehearing  Denied 
♦      Feb.  17, 1920.) 

1.  Trial  «=>267(3)  —  Modification  of  RE- 
QUESTED INSTRUCTION  BT  INSERTION  OF  1M- 
MATEBIAL  CONDITION  EBBOB. 

Plaintiff's  case  being  based  on  a  charge  of 
negligent  moving  of  a  train  without  any  warn- 
ing, modifying  defendant's  requested  instruc- 
tion, that  if  a  warning  was  sounded  verdict 
should  be  for  it,  by  insertion  of  the  condition, 
immaterial  to  plaintiff's  case,  if  the  train  was 
moved  "west,"  was  error. 

2.  Railroads  <g=>3G9(3)— One  crawling  un- 
der TRAIN  NOT  ENTITLED  TO  BENEFIT  OF 
SIGNAL  OF  8TABTINQ. 

If  plaintiff,  when  injured  by  defendant's 
train,  instead  of  attempting  to  pass  through  an 
opening  therein  at  the  highway,  across  which 
it  was  standing,  was  attempting  to  crawl  under 
it  at  another  place,  there  was  no  duty  of  signal- 
ing the  starting  thereof;  the  company's  serv- 
ants not  having  seen  him. 

8.  Appeal  and  ebbob  >3=  1099(3)— Ruling  on 
prior  appeal  law  of  the  case. 
As  against  defendant's  insistence  that  any 
cause  of  action  of  plaintiff  was  under  the 
humanitarian  rule,  it  is  sufficient  answer  that 
the  same  point  was  ruled  against  it  on  the 
prior  appeal. 

Appeal    from    Circuit    Court,    Livingston 
County;  Arch  B.  Davis,  Judge. 
"Not  to  be  officially  published." 

Action  by  Cleo  B.  Israel  against  the  Wa- 
bash Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

N.  S.  Brown,  of  St  Louis,  W.  W.  Davis, 
of  Chillicothe,  and  S.  J.  &  G.  C.  Jones,  of 
Carrollton,  for  appellant 

Prank  W.  Ashby  and  Paul  D.  Kitt,  both  of 
Chillicothe,  for  respondent 

ELLISON,  P.  J.  This  Is  the  second  ap- 
peal of  this  case.  The  first  time  It  was  be- 
fore us  we  reversed  the  judgment  which  had 
been  rendered  for  plaintiff  and  remanded  Che 
cause.  190  S.  W.  1015.  At  the  second  trial 
plaintiff  again  prevailed,  and  defendant 
again  appealed. 

As  will  be  seen  by  reference  to  the  opinion 
on  the  first  appeal,  plaintiff,  a  small  boy  be- 
tween six  and  seven  years  old,  was  run  over 
by  one  of  defendant's  cars  in  a  freight  train 
at  or  near  Brunswick  street  crossing  in  the 
city  of  Chillicothe,  and  lost  his  leg.  It  ap- 
pears that  Brunswick  street  runs  north  and 
south  and  defendant's  track  east  and  west, 
and  that  plaintiff  lives  with  his  parents  only 
a  short  distance  from  the  crossing,  and  that 
his  mother  sent  him  on  an  errand  to  a  neigh- 
bor who  lived  close  by,  but  on  the  other  side 
of  the  crossing.    There  is  sharp  conflict  In 


the  testimony  on  many  material  points,  espe- 
cially as,  when  considered  with  the  petition, 
they  bear  on  the  propriety  of  Instructions)  re- 
fused for  defendant 

The  evidence  In  plaintiffs  behalf  tended  to 
show  that  he  tarried  some,  and  when  he  ar- 
rived at  the  crossing  he  found  it  blocked  with 
a  part  of  defendant's  train,  recently  arrived 
from  the  west ;  that  he  waited  20  minutes  or 
more,  thinking  it  might  pull  away,  though 
he  could  not  see  or  hear  an  engine.  Finally, 
seeing  others  passing  between  the  cars  at  a 
pathway  (there  was  no  sidewalk)  on  the  east 
side  of  Brunswick  street,  just  inside  or  out- 
side of  the  street  limit — It  is  not  clear  which 
— be  went  over  there  and  found  the  cars  part- 
ed at  the  pathway,  a  width  of  about  five  feet 
and  he  attempted  to  cross  between.  He  got 
over  the  first  rail,  but  before  reaching  the 
second  the  train  moved,  a  car  striking  his 
shoulder,  knocking  him  down,  and  a  wheel 
passing  over  his  leg.  He  testified  that  the 
moving  cars  came  from  the  west  when  be  was 
struck. 

The  testimony  In  defendant's  behalf  tended 
to  show  that  the  street  was  not  blocked  at  all, 
and  that  the  only  time  the  train  stood  over 
the  crossing  was  the  moment  when,  after 
unloading  freight  and  doing  switching,  the 
engine  being  here  and  there  about  the  yards, 
the  part  Of  the  train  to  which  the  engine 
had  become  attached,  came  along  to  couple 
onto  standing  cars  near,  or  at  the  side  of  the 
crossing,  and  that  this  part  of  the  train  came 
from  the  east  and  that  plaintiff  was  not  run 
over  at  the  pathway,  but  three  car  lengths 
from  there,  while  attempting  to  cross  under, 
or  between,  cars. 

[1]  Plaintiffs  charge  of  negligence  ts  based 
on  defendant's  servants  negligently  moving 
the  train  without  sounding  any  warning,  and 
his  Instruction  to  the  jury,  based  his  case  on 
that  charge.    On  the  contrary,  defendant  sub- 
mitted an  instruction  that  If  a  warning  was 
sounded  the  verdict  should  be  for  defendant 
If  that  had  been  given  as  asked,  a  clear  and 
definite  issue,  tendered  In  the  petition,  would 
have  been  submitted.    But  the  court  amended 
It  so  that  it  read  that  If  the  train  was  moved 
west  and  warning  was  given,   the   finding 
should  be  for  defendant     The  amendment 
was  error.    The  direction  of  the  movement  of 
the  train  was  of  no  consequence;  It  was  a 
movement    without    warning    that    caused, 
plaintiff  to  be  caught  and  hurt    Cases  could 
arise,  of  course,  where  the  direction  of  a 
train's  movement  would  be  a  vital  thing,  but 
not  so  In  this  case.    If  defendant  sounded  a 
warning  before  moving,  whether  east  or  west 
It  was  without  fault.     By  the  terms  of  the 
instruction,  as  given,  the  jury  would  allow  it 
no  weight  If  they  believed  the  train  was 
moved  east 

[2]  Again,  as  stated,  above,  the  testimony 
in  defendant's  behalf  tended  to  show  that 
plaintiff  was  not  Injured  at  the  street  cross- 
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tag,  but  three  car  lengths  east,  while  attempt- 
ing to  cross  under  or  between  the  cars.  In 
▼lew  of  such  evidence  the  defendant  offered 
an  Instruction  to  the  effect  that  if  at  the 
time  plaintiff,  was  Injured  the  jury  believed 
the  cars  were  standing  east  of  Brunswick 
street,  and  that  plaintiff  was  trying  to  pass 
between  or  under  such  cars,  the  verdict 
should  be  for  defendant  [regardless  of  wheth- 
er there  was  any  warning  given  before  mov- 
ing the  train,  or  whether  there  was  an  open- 
ing between  the  cars  at  another  place].  The 
court  strucK  out  the  words  between  brackets. 
We  think  that  was  prejudicial  error.  De- 
fendant was  entitled  to  stand  on  the  clear  Is- 
sue, whether  plaintiff  was  hurt  while  follow- 
ing the  pathway  through  the  five-foot  opening 
between  the  cars,  or  whether  he  was  injured 
while  crawling  under  or  between  the  cars 
at  another  place,  where  there  was  no  reason 
to  expect  him.  If  that  were  believed,  no  duty 
of  signaling  existed,  unless  defendant's  serv- 
ants saw  him  in  such  predicament  and  that 
is  not  pretended. 

[3]  Defendant  Insists  that  if  plaintiff  has 
a  case  at  all,  it  is  under  the  humanitarian 
rule,  and  that  in  consequence  his  (plaintiff's) 
Instruction  No.  1  was  wrong  in  several  par- 
ticulars. It  is  sufficient  to  say  of  this  that 
the  same  point  was  ruled  against  defendant 
on  the  first  appeal. 

The  judgment  must  be  reversed,  and  the 
cause  remanded. 

All  concur. 


GARBY  v.  GOSSOM.     (No.  2481.) 

(Springfield  Court  of  Appeals.    Missouri.    Feb. 
28,  1920.) 

X.  Contracts  «=»129(3)— Attobney's  agbee- 

MXNT    TO    DIVIDE    FEES    WITH    DEPUTY    CON- 
STABLE LOOKING  UP  WITNESSES,   ETC.,  VOID. 

Under  Laws  1915,  p.  100,  §  3,  attorney's  con- 
tract with  deputy  constable,  who  looked  up  wit- 
nesses and  helped  to  prepare  defense,  to  divide 
whatever  fee  he  could  get  for  defending  his  cli- 
ent, who  was  charged  with  the  commission  of  a 
crime,  was  illegal,  contrary  to  public  policy, 
and  not  enforceable,  regardless  of  whether  there 
was  any  particular  intention  to  circumvent  jus- 
tice by  the  agreement  so  made. 

2.  Shebiffs  and  constables  «=>86— Deputy 
constable  has  no  bight  to  hike  services 
to  a  defendant  ohaboed  with  crime. 
A  deputy   constable,   who   was  hired   and 

paid  by  the  state,  has  no  right  to  hire  out  his 

services  and  talents  to  a  defendant  in  a  state 

case. 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty; Sterling  H.  McCarty,  Judge. 

Suit  by  Scott  Carey  against  J.  S.  Gossom. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 


Ward  &  Beeves,  of  Caruthersville,  for  ap- 
pellant. 

S.  J.  Corbett,  of  Caruthersville,  for  re- 
spondent 

FARKINGTON,  J.  The  plaintiff  brought 
suit  in  a  justice  court  against  the  defendant 
on  the  following  statement: 

••e— 13— 18.  J.  S.  Gossom,  Dr.,  to  Scott 
Carey,  Cr.  Feb.  ,  1918— To  services  ren- 
dered at  the  request  of  J.  S.  Gossom,  in  looking 
up  witnesses  and  helping  to  prepare  defense  in 
the  case  of  State  of  Missouri  v.  Sarah  Carter, 
alias  Sarah  Morgan,  $25.00." 

A  judgment  was  rendered  In  plaintiff's 
favor  for  $25,  and  the  cause  was  afterwards 
taken  to  the  circuit  court  on  appeal,  where 
a  trial  was  had,  and  the  Jury  found  In  plain- 
tiff's favor  for  $25,  ancjjudgment  was  render- 
ed accordingly. 

[1]  The  contract  upon  which  the  plaintiff 
in  this  case  brings' suit  is  clearly  an  illegal 
contract,  contrary  to  public  policy,  and  one 
upon  which  no  cause  of  action  can  be  main- 
tained. According  to  his  own  version  of  the 
transaction,  he  was  a  deputy  constable  In 
Pemiscot  county,  Mo.,  and  says  that  J.  S. 
Gossom,  the  defendant,  who  was  a  practicing 
attorney  at  law,  came  to  him  and  agreed  to 
divide  whatever  fee  he  (J.  S.  Gossom)  could 
get  for  defending  and  clearing  one  Sarah 
Morgan,  who  was  charged  with  robbery, 
and  whose  case  was  pending  in  the  circuit 
court  of  Pemiscot  county. 

A  statute  has  been  passed  in  Missouri, 
found  in  Session  Acts  of  1915,  g  3,  p.  100, 
creating  a  penalty  for  any  licensed  attorney 
in  the  state  of  Missouri  to  divide  fees  or  com- 
pensation received  by  him  In  the  practice  of 
the  law,  or  in  doing  law  business,  with  any 
person  not  a  licensed  attorney.  Prior  to 
such  statute,  contracts  similar  to  the  one  at 
bar  were  held  unlawful  and  against  public 
policy. 

[2]  A  deputy  constable,  who  Is  hired  and 
paid  by  the  state  of  Missouri,  has  no  right 
to  hire  out  bis  services  and  talents  to  a  de- 
fendant In  a  state  case.  All  such  contracts 
are  universally  condemned,  as  will  be  seen 
by  referring  to  13  Corpus  Juris,  pp.  445  and 
446,  where  there  will  be  found  a  multitude  of 
cases  condemning  such  transactions.  Wheth- 
er there  was  or  was  not  any  bad  Intention  to 
circumvent  Justice,  by  the  agreement  which 
was  made,  we  do  not  pass  upon ;  but,  if  such 
contracts  were  permitted  to  be  made  and  en- 
forced between  officers  of  the  law,  who  are 
paid  to  look  after  the  state's  Interest,  and 
attorneys  representing  parties  charged  with 
a  crime,  the  door  would  be  thrown  open  to 
all  kinds  of  rascality. 

The  judgment  will  therefore  be  reversed. 

STORGIS,  P.  J.,  and  BRADLEY,  J.,  con- 
cur. 
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BAIRD  v.  WILKS  et  al.    (No.  2428.) 

(Springfield  Court  of  Appeals.     Missouri. 
Feb.  28,  1920.) 

1.  Fraudulent  conveyances  «=»278(2)  — 
Wife  suing  fob  pbopebty  levied  upon  by 
husband's  cbeditob  has  bubden  of  pbov- 
inq  ownebship  and  bioht  to  possession. 

In  wife's  action  in  replevin  against  consta- 
ble and  deputy  for  property  levied  upon  as  her 
husband's  property  by  husband's  creditor,  wife 
had  the  burden  of  proving  that  she  was  the 
owner  and  entitled  to  the  possession  of  the 
property. 

2.  Fraudulent  conveyances  <8=»308(8)  — 
Question  or  wife's  ownership  or  prop- 
erty   IN    HER    ACTION    AOAINST    CONSTABLE 

fob  property  levied  upon  by  husband's 

creditor  FOR  JURY.'j 
In  wife's  action  against  constable  and  dep- 
uty for  property  levied  upon  by  husband's 
creditor,  evidence  held  insufficient  to  so  clearly 
and  firmly  establish  wife's  ownership  of  prop- 
erty as  to  compel  a  verdict  and  judgment  in  her 
favor;   the  question  being  for  the  jury. 

8.  Evidence  «=»590  — Jury  may  disbelieve 
interested  witnesses. 
Where  plaintiff's  right  to  recover  is  pat  in 
issue,  and  the  evidence  in  his  favor  comes  from 
interested  witnesses  and  leaves  a  well-grounded 
suspicion  as  to  his  truthfulness  or  is  such  that 
the  jury  has  a  right  to  say  that  it  is  inherently 
weak  or  improbable,  then  the  jury  has  a  right 
to  disbelieve  and  reject  such  evidence  and  find 
for  defendant. 

4.  Fraudulent    conveyances     <8=286(4)  — 
Dealings  between  husband  and  wife  to 
be  closely  scrutinized  in  action  involv- 
ing OWNERSHIP  OF  PBOPEBTT. 
In  an  action  involving  question  of  owner- 
ship  of  property   claimed  by   wife   as   against 
right  of  husband's  creditor  to  levy  execution 
thereon,  the  court  was  justified  in  allowing  a 
wide   range  of  cross-examination  and  a  close 
scrutiny  of  the  dealings  by  husband  and  wife 
with  each  other,  in  view  of  joint  or  common 
possession  and   the   ease  with  which  title  is 
shifted  and  concealed. 

6.  Appeal  and  kbrob  «=»  1050(2)— Admission 
of  bill  of  sale  in  replevin  not  embrac- 
ing property  in  controversy  held  harm- 
less. 
In  wife's  action  in  replevin  against  consta- 
bles for  live   stock  levied   upon  by  husband's 
creditor,  of  which  wife  claimed  to  be  owner, 
the  admission  in  evidence  of  husband's  bill  of 
sale  to  wife  of  live  stock,  not  including  that  in 
controversy,  and  executed  prior  to  wife's  al- 
leged acquiring  of  live  stock  in  controversy,  was 
harmless. 

6.  Evidence  oj=»471(26")— Understanding  as 
to  husband's  title  does  not  state  a  con- 
clusion. 
In   replevin    action   involving   question    of 
whether  the   property  in  controversy   belongs 
to  husband  or  wife,  testimony  of  former  owner 
of  property  that  he  "understood"  that  it  was 


husband's  car  for  which  he  traded  the  prop- 
erty held  not  objectionable  as  proving  title 
by  stating  a  conclusion,  being  mere  statement 
of  witness  that  he  had  no  information  that  it 
was  wife's  car  he  was  trading  for. 

7.  Appeal  and  ebbob  <S=»1D64(1)— That  one 
point    was    unnecessarily    covered    by 
three  instructions  not  ground  fob  re- 
versal. 
That  one  point  was  unnecessarily  covered 
by  three  instructions,  one  of  which  might  well 
have  been  refused,  was  not  ground  for  reversal. 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty;   Sterling  H.  McCarty,  Judge. 

Action  by  Mrs.  Malissa  Baird  against  W. 
H.  Wilks  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Sam  J.  Corbett  and  J.  E.  Duncan,  both  of 
Caruthersvllle,  for  appellant 

Ward  &  Reeves,  of  Caruthersvllle,  for  re- 
spondents. 

STURGIS,  P.  J.  This  suit  grows  out  of 
that  fruitful  source  of  litigation  wherein  a 
judgment  creditor  of  the  husband  levies  an 
execution  on  personal  property  which  the 
wife  claims  as  hers.  This  suit  is  in  replev- 
in. The  constable  and  his  deputy  are  the  de- 
fendants. The  property  involved  consists 
of  two  horses  and  a  mule  colt.  The  plaintiff 
is  the  wife  of  F.  M.  Baird,  the  execution  de- 
fendant. The  execution  plaintiff  is  the 
Caruthersvllle  Hardware  Company,  and  the 
property  In  question  was  levied  on  as  the 
property  of  plaintiff's  husband.  The  defend- 
ants won  out  at  the  trial,  and  the  plaintiff 
appeals. 

The  plaintiff  claims  In  her  motion  for  new 
trial  and  assignment  of  errors  that  the  ver- 
dict of  the  Jury  is  against  the  evidence  and 
for  the  wrong  party.  The  plaintiff  did  not 
ask  a  peremptory  Instruction  to  find  for  her, 
but  by  her  own  instructions  left  it  to  the 
jury  to  decide  whether  or  not  she  was  the 
owner  of  the  property  in  question.  All  the 
instructions  asked  for  by  her  were  given. 
Unless  there  was  error  In  the  trial,  the 
scope  of  our  inquiry  is  to  determine  whether 
the  verdict  of  the  jury  was  so  palpably 
against  all  the  evidence  that  the  verdict  can- 
not be  allowed  to  stand. 

The  plaintiff  and  her  husband  lived  on  a 
farm,  but  whether  her  farm  or  his  farm  is 
not  shown  definitely.  The  plaintiff  claims 
to  have  received  considerable  money  from 
her  father  during  the  five  or  six  years  pre- 
vious to  this  controversy.  This  money  she 
says  was  partly  loaned  to  ber  husband  and 
partly  Invested  in  personal  property  keflt 
and  used  on  the  farm.  Tracing  her  tittle  to 
the  particular  animals  levied  upon,  the  plain- 
tiff claims  that  she  gave  her  husband  $500 
for  the  purpose,  and  with  which  he  bought 
an  E.  M  F.  automobile,  and  that  later  she 
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traded  this  automobile  for  the  animals  now 
In  controversy.  The  husband,  however,  ne- 
gotiated the  purchase  of  the  automobile  and 
paid  for  it  with  his  personal  check.  She 
says  be  deposited  her  money  in  the  bank  in 
his  name  and  then  checked  It  out.  She 
found  some  difficulty  in  explaining  why  she 
gave  him  the  money  before  she  decided  on 
buying  the  car,  for,  as  she  says,  "I  gave  him 
the  money  when  I  wanted  the  car."  She 
admits  that  she  did  not  know  then  whether 
she  would  buy  this  particular  car  at  this  par- 
ticular price.  She  also  says  that  the  $500 
she  gave  her  husband  to  buy  this  car  with 
she  had  at  her  home  in  a  pocketbook  kept 
in  the  dresser  drawer,  and  that  this  was  not 
all  the  money  she  had  in  that  pocketbook. 
She  further  testified: 

"I  got  that  money  from  my  father.  I  got  it 
from  him,  the  best  I  can  remember,  about  1910. 
Q.  Had  you  had  that  identical  $500  from  1910 
until  you  bought  the  car  in  1916?  A.  I  bad 
been  using  it  in  other  ways,  buying  stock  and 
other  things.  Yes;  what  I  mean  to  say  is 
that  my  father  gave  me  money,  and  I  used  it  in 
making  other  money,  and  this  was  part  of  the 
money  I  made  from  the  use  of  that." 

It  Is  admitted  that  the  husband  used  the 
car  as  he  pleased,  and  whether  she  ever  used 
or  controlled  it  is  not  shown.  The  debt  on 
which  the  Judgment  and  execution  against 
the  husband  was  based  was  Incurred  by  him 
In  buying  new  tires  for  the  automobile.  The 
Judgment  creditor  had  no  notice  that  the 
car  was  hers.  Some  time  later  the  car  was 
traded  to  one  Lewis  for  the  animals  in  con- 
troversy. The  husband,  with  the  assistance 
of  his  nephew,  made  this  trade.  In  trading 
for  this  car  Lewis  had  no  notice  or  knowl- 
edge to  the  contrary,  and  supposed  the  car 
belonged  to  the-  husband,  with  whom  he  was 
trading.  The  plaintiff  claims  her  husband 
was  acting  as  her  agent  in  making  this  trade. 
There  was  some  evidence,  all  verbal,  how- 
ever, corroborating  plaintiff  as  to  her  having 
received  money  from  her  father  and  as  to 
her  being  the  owner  of  this  property,  but  the 
proof  of  her  ownership  depends  very  largely 
on  her  own  evidence. 

[1]  There  can  be  no  doubt  that  the  burden 
of  proof  was  on  plaintiff  to  prove  the  allega- 
tion of  her  petition  that  she  was  the  owner 
and  entitled  to  the  possession  of  this  prop- 
erty. That  she  could  not  recover  without 
establishing  her  own  title  Is  well  established. 
Bank  v.  Snyder,  85  Mo.  App.  82,  80;  Moore 
v.  Carr,  65  Mo.  App.  64,  69;  TJpdyke  v. 
Wheeler,  87  Mo.  App.  680,  684;  Kennedy  v. 
Dodson,  44  Mo.  App.  550;  Springfield  Grocer 
Co.  ▼.  Shackelford,  65  Mo.  App.  364. 

[I,  I]  We  think  the  evidence  does  not  so 
clearly  and  firmly  establish  plaintiff's  owner- 
ship of  this  property  as  to  compel  a  verdict 
and  Judgment  in  her  favor.  It  is  only  in  ex- 
ceptional cases -that  the  court  can  compel  a 
verdict  for  plaintiff.    Where  plaintiff's  right 


to  recover  is  put  in  issue,  and  the  evidence 
In  his  favor  comes  from  interested  witnesses, 
and  leaves  a  well-grounded  suspicion  as  to  its 
truthfulness,  or  is  such  that  the  Jury  has  a 
right  to  say  that  it  is  inherently  weak  or 
Improbable,  then  the  Jury  has  a  right  to  dis- 
believe and  reject  such  evidence  and  find 
for  defendant.  In  so  holding  we  do  not  go 
as  far  in  upholding  the  right  of  a  Jury  to 
disbelieve  and  reject  uncontradicted  evi- 
dence as  have  the  courts  in  some  of  the  cas- 
es cited.  Peterson  v.  Railroad,  265  Mo.  462, 
480,  178  S.  W.  182 ;  Dyer  v.  Tyrrell,  142  Mo. 
App.  467,  472,  127  S.  W.  114;  Milliken  v. 
Commission  Co.,  202  Ma  637,  100  S.  W.  004; 
Wolff  v.  Campbell,  110  Ma  114,  120,  19  S. 
W.  622.  We  conclude,  therefore,  that  this  is 
a  case  properly  going  to  the  Jury  to  deter- 
mine the  facts. 

[4,1]  We  find  no  serious  error  in  the  ad- 
mission of  evidence.  The  plaintiff  claims 
that  it  was  error  to  permit  the  defendant 
on  cross-examination  to  question  plaintiff  as 
to  the  bill  of  sale  given  to  her  by  her  hus- 
band for  certain  live  stock  and  other  prop- 
erty, not  however  Including  that  now  In  con- 
troversy, and  which  bill  of  sale  was  given 
prior  to  plaintiff's  alleged  acquiring  this 
property.  The  explanation  finally  given  by 
plaintiff  Is  that  she  had  loaned  her  husband 
$2,100  given  to  her  by  her  father,  and  that 
he  had  Invested  some  of  this  at  least  in  per- 
sonal property  used  on  the  farm.  The  bill 
of  sale  recites  these  facts,  and  that,  being 
unable  to  pay  the  debt  in  money,  the  hus- 
band transfers  the  property  named  "and  all 
other  property  that  he  now  has  or  may 
hereafter  have"  to  pay  said  debt  The  plain- 
tiff also  said  that  her  husband  was  spending 
everything  for  drink,  and  she  "closed  him 
out."  The  plaintiff  claimed  that  her  father 
gave  her  money  beginning  In  1910  and  at  In- 
tervals for  five  or  six  years  thereafter.  She 
could  not  tell  Just  how  much  she  loaned  her 
husband  and  how  much  she  invested  In  prop- 
erty or  Just  what  money  went  Into  the  auto- 
mobile which  was  traded  for  the  property 
in  dispute.  It  was  proper  to  allow  the  cross- 
examination  to  take  a  rather  wide  range  as 
to  the  dealings  between  the  husband  and 
wife  during  this  period.  Because  the  posses- 
sion is  Joint  or  in  common  and  the  ease  with 
which  title  is  shifted  and  concealed,  a  court 
Is  justified  in  allowing  a  close  scrutiny  of 
their  dealings  with  each  other.  Holthaus  v. 
Hornbostle,  60  Mo.  439,  443;  Holloway  v. 
Holloway,  103  Mo.  274,  282,  15  S.  W.  536. 
There  was  nothing  particularly  prejudicial 
in  the  evidence,  and  the  most  that  can  be 
said  is  that  it  was  harmless  error.  This  is 
also  true  of  admitting  in  evidence  the  bill 
of  sale  just  mentioned. 

[6]  When  the  man  who  traded  these  hors- 
es for  the  automobile  testified  that  he  "un- 
derstood" that  It  was  F.  M.  Baird's  car,  it 
was  merely  his  way  of  saying  that  he  had 
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no  information  that  it  was  plaintiff's  car 
he  was  trading  for.  It  is  not  therefore  sub- 
ject to  the  objection  that  it  was  proving 
title  In  the  husband  by  stating  a  conclusion. 

[7]  The  plaintiff  next  insists  that  we 
should  reverse  this  case  for  the  same  error 
in  giving  instructions  for  the  defendant  as 
in  the  case  of  Phipps  v.  Markln,  208  S.  W. 
106.  The  instructions  complained  of  re- 
quired plaintiff  to  prove  and  recover  on  her 
own  title  and  ownership,  and  that  unless  she 
had  done  so  to  find  for  defendant.  In  the  case 
just  mentioned  the  sole  question  was  wheth- 
er or  not  there  had  been  a  fraudulent  con- 
veyance by  the  husband  to  the  wife  to  de- 
fraud bis  creditors.  That  question  is  not  in 
the  present  case.  The  sole  question  here  is 
whether  the  wife  purchased  this  property  ox 
whether  the  husband  so  purchased  it  with 
his  money  and  property.  It  devolved  on 
plaintiff  to  prove  her  ownership,  and  the  in- 
structions very  properly  required  her  to  do 
so  and  confine  the  case  to  this  one  issue.  It 
Is  true  that  there  was  no  need  of  three  in- 
structions for  defendant  on  this  one  point, 
and  instruction  No.  2  is  rather  broad,  and 
might  well  have  been  refused,  because  the 
real  issue  is  better  stated  in  other  instruc- 
tions. This,  however,  is  not  ground  for  re- 
versal. 

The  judgment  will  therefore  be  affirmed. 

FARRINGTON  and  BRADLEY,  JJ.,  con- 
cur. 


ROBERTSON  et  al.  v.  GLENN.     (No.  2572.) 

(Springfield  Court  of  Appeals.    Missouri.    Feb. 
28,  1920.) 

1.  Injunction  €=>187  —  Motion  to  assess 
damages  on  dissolution  hat  be  filed  at 
sake  teem,  though  motion  is  suspended 
by  appeal. 

A  motion  to  assess  damages  on  the  dissolu- 
tion of  an  injunction  might  properly  be  filed, 
under  Rev.  St  1909,  f  2524,  at  the  term  when 
the  injunction  is  dissolved,  though  such  motion 
remains  suspended  until  the  determination  of 
the  appeal,  if  an  appeal  is  taken. 

2.  Injunction  $=»187— Notice  must  be  giv- 
en of  motion  made  at  subsequent  tebm 
to  assess  damages  fob  dissolution. 

If  motion  to  assess  damages  is  filed,  under 
Rev.  St.  1909,  §  2524,  upon  the  dissolution  of 
an  injunction  at  a  term  subsequent  to  the  order 
and  judgment  dissolving  the  injunction,  notice 
must  be  given. 

3.  Injunction  ®=>187  —  Motion  to  assess 
damaoes  afteb  dissolution  must  be  filed 
not  latee  than  next  tebm  ajteb  affirm- 
ance in  appellate  court. 

A  motion  to  assess  damages,  under  Rev.  St, 
1909,  §  2524,  must  be  filed  not  later  than  the 


next  term  of  the  circuit  court  after  the  final 
determination  of  the  cause  in  the  appellate  court 
affirming  a  judgment  of  the  trial  court  dissolv- 
ing an  injunction. 

Appeal  from  Circuit  Court,  Greene  County; 
Oriu  Patterson,  Judge. 

Action  by  John  W.  Robertson  and  others 
against  John  Glenn.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Affirmed. 

G.  Purd  Hays,  of  Ozark,  for  appellant 
Moore,  Barrett  ft  Moore,  of  Ozark,  for  re- 
spondents. 

BRADLEY,  J.  This  cause  is  here  for  the 
second  time.  In  Robertson  et  al.  y.  Glenn. 
200  S.  W.  702,  we  disposed  of  the  appeal 
from  the  judgment  dissolving  the  temporary 
injunction  and  dismissing  the  bilL  Refer- 
ence is  made  to  the  former  case  for  a  more 
extended  statement  of  the  facta.  Plaintiffs 
sought  to  enjoin  the  county  treasurer  of 
Christian  county  from  paying  out  certain 
money  in  bis  hands  as  treasurer,  and  on  their 
petition  secured  a  temporary  restraining  or- 
der. On  trial  the  temporary  injunction  was 
dissolved,  and  plaintiffs  appealed,  to  this 
court.  We  affirmed  the  Judgment  of  the  trial 
court  The  cause  is  here  now  on  a  motion  to 
assess  damages.  The  venue  on  the  hearing 
of  the  motion  was  changed  from  Christian  to 
Greene  county,  and  heard  before  the  court 
without  a  jury,  resulting  in  a  finding  and 
Judgment  against  the  motion  and  for  the 
plaintiffs  in  the  injunction  cause.  From  this 
judgment  denying  damages  this  appeal  was 
taken. 

It  does  not  appear  on  what  grounds  the 
trial  court  decided-  against  the  motion  to  as- 
sess damages,  but  plaintiffs  urge  here  that 
the  trial  court  had  no  Jurisdiction  to  enter- 
tain the  motion.  This  contention  Is  based 
upon  the  fact  that  the  motion  was  not  filed 
in  the  court  below  at  the  next  term  after 
the  final  disposition  of  the  Injunction  In  this 
court.  The  original  judgment  dissolving  the 
temporary  injunction  was  at  the  February 
term,  1917,  of  the  circuit  court  of  Christian 
county.  The  mandate  of  this  court  affirming 
that  Judgment  went  down  on  February  20, 
1918.  The  next  term  of  the  Christian  count; 
circuit  court  thereafter  was  on  the  fourth 
Monday  in  May,  1918.  The  motion  to  assess 
damages  was  not  filed  till  September  2,  1918, 
the  first  day  of  the  September  term  of  the 
court. 

[1,  2]  The  statute  (section  2624,  R.  8.  1909) 
provides  that  upon  the  dissolution  of  an  in- 
junction damages  shall  be  assessed.  The  mo- 
tion to  assess  damages  might  properly  be  fil- 
ed at  the  term  when  the  injunction  la  dissolv- 
ed, but  if  filed  then,  and  an  appeal  la  taken 
from  the  order  and  judgment  dissolving  the 
Injunction,  the  motion  to  assess  damages  re- 
mains suspended  until  the  determination  of 
the  appeal.     Joplin  ft   Western  lly.   Co.  v. 
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Railway  Co.,  136  Mo.  640,  37  S.  W.  640.  We 
find  numerous  cases  where  the  assessment  for 
damages  has  been  made  at  terms  subsequent 
to  the  final  disposition  of  the  Injunction 
cause,  but  all  these  were  where  the  motion 
to  assess  had  been  filed  at  the  term  when 
dissolution  was  had,  and  taken  up  later  on 
notice,  or  where  motion  was  filed  at  the  next 
term  after  final  disposition  in  the  appellate 
court.  See  Helmkampf  v.  Wood,  85  Mo.  App. 
227;  Railroad  Co.  v.  Sweet,  110  Mo.  App.  100, 
84  S.  W.  95 ;  Southern  Surety  Co.  v.  Young, 
197  Mo.  App.  640,  198  S.  W.  476 ;  Konta  v. 
St.  Louis  Stock  Exchange,  150  Mo.  App.  617, 
131  S.  W.  380. 

In  Railroad  Co.  v.  Sweet,  supra,  the  court 
gives  expression  to -Its  opinion  that,  if  there 
is  no  appeal  from  the  order  dissolving  the 
temporary  Injunction,  then  tBe  motion  to  as- 
sess damages  should  be  filed  at  the  same  term 
the  dissolution  is  had.  In  that  case  the  point 
mentioned  was  not  for  decision,  but  the  lan- 
guage used  is  Indicative  of  what  the  court 
thought  on  that  subject.  There  the  question 
before  the  court  for  determination  was  the 
right  of  the  movant  for  damages  to  file  his 
motion  for  assessment  at  the  next  term  of 
the  trial  court  after  the  final  disposition  on 
appeal.  The  court  held  in  the  Sweet  Case 
that,  as  defendant  filed  his  motion  to  assess 
damages  the  following  term  next  after  the 
final  determination  of  the  case  on  appeal,  he 
substantially  complied  with  the  statute.  In 
all  such  cases,  however,  where  the  motion  to 
assess  damages  Is  filed  or  taken  up  at  a  term 
subsequent  to  the  order  and  Judgment  dis- 
solving the  injunction,  notice  must  be  given. 
See  Konta 'v.  St  Louis  Stock  Exchange  and 
Southern  Surety  Co.  v.  Young,  supra. 

[3]  It  is  our  conclusion,  and  we  hold,  that 
defendant  should  have  filed  his  motion  to  as- 
sess damages  not  later  than  the  next  term  of 
the  circuit  court  after  the  final  determination 
of  the  cause  in  this  court,  affirming  the  judg- 
ment of  the  trial  court  dissolving  the  injunc- 
tion, and,  not  having  done  so,  the  court  had 
no  jurisdiction  to  entertain  the  motion.  This 
holding  disposes  of  the  necessity  of  taking  up 
other  questions  raised. 

The  Judgment  below  is  affirmed. 


STURGIS, 
concur. 


P.  J,  and  FARRINGTON,  X, 


POLLARD  v.  CARLISLE.     (No.   13496.) 

(Kansas   City    Court   of   Appeals.     Missouri. 
Feb.  16,  1920.) 

1.  Account,  action  on  €=6(3)  —  Sun  or 

QUANTUM  MEBUIT  IS  NOT  SUIT  ON  "AC- 
COUNT," REQUIRING  COPT  TO  BE  ATTACHED 
TO  PLEADING. 

A  suit  upon  a  quantum  meruit  for  services 
rendered  is  not  a  suit  on  an  account,  within 


Rev.  St.  1909,  {  1832,  requiring  itemized  state- 
ment of  an  account  alleged  in  petition  to  be 
attached  thereto ;  an  "account"  being  a  detailed 
statement  of  the  mutual  demands,  in  the  nature 
of  a  debt  and  credit  between  parties,  arising  out 
of  contract. 

[Ed.  Note. — For  other  definitions,  gee  Words 
and  Phrases,  First  and  Second  Series,  Account.] 

2.  Work  and  la  bob  <8=>30  (2)— Evidence  in 
action  fob  services  held  properly  sub- 
MITTED  TO    JURY. 

In  action  on  a  quantum  meruit  for  services 
rendered  in  purchasing  hay  for  defendant,  where 
defense  was  a  general  denial,  held,  that  court 
properly  overruled  demurrer  to  the  evidence. 

3.  Appeal  and  error  <8=»1078(1)— Points  not 
presented  in  brief  and  argument  waived. 

Points  not  presented  in  appellant's  brief  and 
argument  are  waived,  and  need  not  be  ofcnsid- 
ered  by  Appellate  court 

4.  Trial  <£=>233  (3)— Instruction  requiring 
jury  to  look  to  pleading  to  ascertain 
facts  erroneous. 

An  instruction  which  requires  the  jury  to 
look  to  the  pleadings  to  ascertain  any  of  the 
facts  or  law  would  be  erroneous. 

5.  Trial  i@=>233(3)— Instruction  containing 
all  facts,  but  making  incidental  refer- 
ence to  pleadings  not  objectionable. 

An  instruction  which  fully  get  forth  all  of 
the  essential  facts  necessary  to  plaintiff's  recov- 
ery was  not  objectionable,  notwithstanding  use 
of  phrase  "as  alleged  in  the  pleadings" ;  such 
reference  to  pleadings  being  merely  incidental 
and  surplusage. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Thos.  J.  Seehora,  Judge. 

Action  by  J.  Q.  Pollard  against  Charles 
D.  Carlisle,  doing  business  as  the  Carlisle 
Commission  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Omar  E.  Robinson  and  Halbert  H.  McCluer, 
both  of  Kansas  City,  for  appellant. 

New,  Miller,  Camack  &  Winger,  Frank 
P.  Barker,  and  S.  J.  McCulloch,  all  of  Kansas 
City,  for  respondent 

TRIMBLE,  J.  The  second  count  of  plain- 
tiffs petition,  on  which  the  case  was  sub- 
mitted, states  a  cause  of  action  upon  the 
quantum  meruit  for  services  rendered  at  the 
special  instance  and  request  of  defendant. 
The  services  consisted  in  the  purchasing  of 
1,100  tons  of  hay  for  defendant  said  services 
being  reasonably  worth  75  cents  per  ton, 
and  said  services  were  accepted  by  defendant 
whereby  the  latter  became  Indebted  to  the 
plaintiff  in  the  sum  of  $825  for  which  de- 
mand was  made  and  refused,  and  judgment 
for  which  was  prayed.  The  answer  was  a 
general  denial.  A  trial  was  had,  resulting 
in  a  verdict  and  judgment  for  $497.50,  from 
which  the  defendant  appealed. 

At  the  commencement  of  the  trial  the  de- 
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fendant  objected  to  the  introduction  of  any 
evidence,  for  the  reason  that  the  suit  was 
one  on  account,  and  no  itemized  statement 
thereof  was  attached  to  the  petition  as  re- 
quired by  section  1832,  R.  S.  1909. 

[1]  The  action,  however,  is  not  a  suit  up- 
on an  account  within  the  meaning  of  said  sec- 
tion, but  is  one  for  services  under  a  special 
contract.  "An  account  is  a  detailed  state- 
ment of  the  mutual  demands  in  the  nature 
of  a  debt  and  credit  between  parties  arising 
out  of  contract."  Ittner  v.  St  Louis  Ex- 
position, 97  Mo.  661,  667,  11  S.  W.  58.  An 
action  for  the  reasonable  value  of  services 
rendered  under  a  general  contract  Is  not 
a  suit  on  account.  Sidway  v.  Missouri  Land, 
etc,  Co.,  187  Mo.  649,  66i;  662,  86  S.  W.  150. 
See,  also,  Bennett  v.  Robinson,  180  Mo.  App. 
66,  62-64,  166  S.  W.  866.  Since  the  action  is 
not  one  on  an  account,  we  need  not  go  into 
the  question  of  whether  the  objection,  if  ap- 
plicable, should  have  been  raised  In  some 
way  other  than  by  a  mere  objection  to  the 
introduction  of  evidence.  There  does  not 
seem  to  have  been  any  difficulty  arising  over 
what  purchases  of  hay  plaintiff  relied  upon 
to  recover  compensation.  They  seem  to  have 
been  fully  understood  on  both  sides,  and 
were  not  many  in  number. 

[2, 3]  The  point-  that  the  demurrer  to  the 
evidence  should  have  been  sustained  is  with- 
out merit,  since  the  letters  and  telegram 
from  defendant  to  plaintiff  prior  to  the  pur- 
chases disclose  clearly  a  request  to  "go 
ahead  and  buy,"  coupled  with  an  expression 
of  the  "hope  that  you  will  be  able  to  buy 
considerable  In  your  territory."  However, 
this  point,  and  the  objection  to  Instruction 
No.  2,  though  in  the  assignment  of  errors, 
is  not  presented  in  the  brief  and  argument, 
and  "such  pretermission  is  tantamount  to 
their  abandonment  as  reversible  error.  We 
need  consider  only  those  brought  forward 
as  live  matter  in  the  brief;  the  others  not 
being  worth  while."  Springfield,  etc.,  Egg 
Co.  v.  Springfield  Ice,  etc.,  Co.,  259  Mo.  664, 
loc.  dt  701,  168  S.  W.  772,  781.  However, 
we  can  Bee  no  possible  objection  to  instruc- 
tion No  2,  and  none  is  pointed  out. 

[4,  6]  As '  to  plaintiff's  instruction  No.  3, 
we  observe  that  the  motion  for  new  trial 
says  the  court  erred  in  all  of  the  instruc- 
tions and  in  the  same  assignment  specifies  1 
and  2.  This  would  likely  lead  the  trial  court 
to  think  the  error  was  limited  to  those  in- 
structions, and  It  may  be  questionable  wheth- 
er such  an  assignment  is  sufficient  to  pre- 
serve the  point.  However,  as  the  assignment 
says  the  court  erred  in  all  of  the  Instruc- 
tions, we  will  treat  it  as  being  sufficient,  and 
review  the  point  presented.  The  objection 
is  that  the  Instruction  "refers  the  jury  to  the 
pleadings."  If  it  did  require  the  jury  to 
look  to  the  pleadings  to  ascertain  any  of  the 
facts  or  law,  It  would  be  erroneous.     But 


the  reference  to  the  pleadings  is  merely  in- 
cidental and  surplusage.  All  of  the  essential 
facts  necessary  to  plaintiff's  recovery  were 
fully  set  forth  in  the  instruction,  and  the 
phrase  "as  alleged  In  the  pleadings"  did  not 
constitute  reversible  error.  Hartpence  v. 
Rogers,  143  Mo.  623,  633,  44  S.  W.  1044; 
Kaln  v.  Kansas  City,  etc.,  R  Co.,  29  Mo. 
App.  63,  63. 

The  trial  was  free,  from  error,  and  the 
judgment  must  be  affirmed.    It  Is  so  ordered. 

The  other  Judges  concur. 


MORRIS  v. 


MATTINGLY  (two 
(No.  2614.) 


(Springfield  Court  of  Appeals.    Missouri.    Feb. 
28,  1920.) 

1.  Appeal  and  ebbob  <g=>989— On  review  of 

DIRECTED      VBBDIOT     FOB     DEFENDANT,      ONLY 
PLAINTIFF'S  EVIDENCE   CAN    BE    CONSIDERED. 

On  appeal  from  a  judgment  after  directed 
verdict  for  defendant,  the  appellate  court  can 
look  only  to  the  plaintiffs'  evidence  to  Bee  wheth- 
er it  was  sufficient  to  justify  a  judgment  for 
them. 

2.  Fires  &=>7  —  Evidence  sufficient  to 
show  betting  of  fibe  willful. 

Evidence  that  defendant,  between  whom  and 
plaintiff  there  was  ill  will,  set  a  fire  on  his  land 
close  to  plaintiffs  woodland  when  a  strong  wind 
was  blowing  toward  the  woods,  held  sufficient  to 
warrant  the  jury  in  finding  that  setting  the  fire 
was  willful  bo  as  to  entitle  plaintiffs  to  double 
damages  under  Rev.  St.  1909,  §  6433,  though  de- 
fendant claimed  he  started  the  fire  to  clear  his 
land  before  the  wind  arose. 

3.  Fires  «=»7— Intention  in  setting  fire  is 
question  fob  jubt. 

Whether  the  act  of  defendant  in  starting  a 
fire  close  to  plaintiff's  land  was  willful  is  a  ques- 
tion of  fact  to  be  determined  by  the  jury  from 
the  surrounding  facts  and  circumstances,  not- 
withstanding defendant's  denial  of  willful  in- 
tent. 

4.  Fires  <8=»7  —  Evidence  of  ill  will  be- 
tween PASTIES  IS  ADMISSIBLE  TO  SHOW 
WILLFULNESS  IN  SETTING  FIBE. 

In  an  action  under  Rev.  St  1909,  §  5433,  for 
double  damages  for  willfully  setting  fire  to  occa- 
sion damages  to  another,  evidence  of  ill  will  by 
defendant  against  plaintiff  was  admissible  on 
the  issue  of  willfulness. 

5.  Witnesses  <8=»370(1)  —  Evidence  of  ill 
will  between  pasties  oan  be  considered 
in  determining  credibility. 

Where  both  parties  testified  at  the  trial,  evi- 
dence of  ill  will  between  them  can  be  considered 
by  the  jury  in  determining  their  credibility  as 
witnesses. 

Appeal  from  Circuit  Court,  Butler  County ; 
John  A.  Olorlod,  Special  Judge. 
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Separate  actions  by  S.  O.  Morris  and  by 
Emma  Morris  against  John  M.  Mattingly. 
Judgment  for  defendant  In  each  action,  and 
the  plaintiffs  appeal.  Reversed  and  re- 
manded. 

Wilson  Cramer,  of  Jackson,  and  Benson  & 
Woody,  of  Poplar  Bluff,  for  appellants. 

Lew  R.  Thomason,  of  St  Louis,  for  re- 
spondent. 

FARRINGTON,  J.  This  Is  a  suit  brought 
under  section  5433,  R.  S.  of  1909,  providing 
for  double  damages  if  a  person  shall  willfully 
set  fire  to  any  woods,  marshes,  or  prairies  so 
as  to  occasion  damages  to  another  person. 
There  were  two  cases  filed  in  the  circuit 
court,  one  by  plaintiff  S.  O.  Morris,  and  the 
other  by  his  wife,  Emma  Morris,  both  against 
the  defendant,  in  which  petitions  it  is  alleg- 
ed that  the  defendant  willfully  set  fire  to 
brush,  weeds,  and  grass  on  his  land  which 
adjoined  the  land  of  Emma  Morris;  that  it 
was  done,  at  a  time  when  there  was  much 
combustible  vegetation  between  the  defend- 
ant's land  where  he  set  out  the  fire  and  plain- 
tiffs' land ;  and  that  the  same  was  done  when 
the  defendant  knew  that  the  fire  would 
spread  to  plaintiffs'  property.  The  claim  for 
damages  made  by  S.  O.  Morris  was  that  the 
fire  destroyed  a  corn  crop  which  he  was  grow- 
ing on  his  wife's  land,  and  he  seeks  damages 
for  that.  The  same  facts  are  set  up  In  the 
petition  filed  by  his  wife,  charging  that  her 
property  was  damaged,  In  that  trees  were  In- 
jured and  destroyed  and  fencing  was  destroy- 
ed by  the  fire.  By  agreement  of  the  parties,  the 
suits  were  consolidated  and  tried  as  one.  It 
appears  from  the  record  that  on  the  first  trial 
of  this  cause  in  the  circuit  court  Emma  Mor- 
ris recovered  a  judgment  but  her  husband, 
S.  O.  Morris,  did  not.  On  motions  filed  by 
plaintiffs,  a  new  trial  was  granted.  At  the 
conclusion  of  the  testimony  on  the  second 
trial,  the  court  gave  an  Instruction  In  the  na- 
ture of  a  demurrer  to  the  evidence  and  di- 
rected a  verdict  for  defendant,  judgments 
were  entered  accordingly,  and  it  is  from  this 
that  these  appeals  are  taken. 

[1]  The  appellants  complain  of  the  action 
of  the  trial  court  in  directing  a  verdict  for 
the  defendant,  claiming  that  a  prima  facie 
case  was  made  which  should  have  been  sub- 
mitted to  the  jury.  Under  these  conditions 
we  can  only  look  to  the  plaintiffs'  evidence  to 
see  whether  there  was  sufficient  proof  to 
have  Justified  a  judgment  in  plaintiffs'  behalf 
had  judgments  been  rendered  in  favor  of 
them.  If  there  is  not  sufficient  evidence  to 
have  sustained  a  Judgment  in  plaintiffs'  fa- 
vor, then  the  action  of  the  trial  court  was 
correct;  otherwise,  it  was  erroneous.  Fies- 
ter  v.  Drozda,  185  S.  W.  748;  Perkins  v.  Ktl- 
pa  trick,  193  S.  W.  876 ;  Bingaman  v.  Hannah, 
270  Mo.  611,  194  S.  W.  276. 

[2]  On  turning  to  plaintiffs'  evidence,  we 
find  that  the  defendant  owned  a  farm  which 
adjoined  the  farm  of  plaintiff  Emma  Morris 


on  the  north  and  west,  and  that  immediately 
west  of  Emma  Morris*  farm  was  an  old  dead- 
ening where  most  of  the  trees  had  been  cut 
and  which  was  grown  up  in  wild  grass.  Just 
east  of  this  deadening  on  her  land,  there  was 
25  or  30  acres  of  good  timber  standing,  and 
east  of  this  timber  was  a  cornfield  which  had 
been  planted  by  S.  O.  Morris;  that  Mattlng- 
ly's  land  which  was  called  a  deadening  and 
the  wooded  land  belonging  to  Emma  Morris 
was  covered  with  dry  stuff,  such  as  leaves, 
brush,  and  grass;  that,  at  the  time  the  fire 
was  put  out  by  defendant  (quoting  S.  O.  Mor- 
ris, one  of  the  plaintiffs) — 

"It  was  an  awful  dry  time  when  the  fire  oc- 
curred on  November  22,  1917.  The  fire  wm 
started  just  west  of  my  wife's  land  in  the  dead- 
ening. There  was  a  little  neighborhood  road 
angling  through  the  deadening  which  left  a  V- 
shaped  piece  of  the  deadening  between  the  road 
and  the  woods.  When  the  fire  was  set,  there 
was  a  strong  wind  blowing  toward  the  east,  and 
the  fire  immediately  spread  to  my  wife's  land, 
burned  through  the  woods,  killed  the  trees,  and 
burned  up  the  fence  and  corn.  It  burned  900 
feet  of  rail  fence  on  the  west  side, of  the  corn, 
185  feet  on  the  north  side,  and  1,238  feet  of 
cross  fence  of  slats,  and  about  200  feet  over  on 
the  river.  I  do  not  think  that  this  strip  of 
woods  had  been  burned  off  for  about  14  years. 
The  rail  fence  running  down  through  the  woods 
was  worth  about  $48,  and  it  was  an  outside 
fence  that  inclosed  my  crop.  The  picket  fence 
was  worth  about  $32.  There  was  about  $60 
worth  of  my  corn  destroyed  by  the  fire." 

The  same  witness  says  that  he  noticed  the 
fire  about  2  or  3  o'clock  in  the  afternoon. 

The  defendant  admitted  on  cross-examina- 
tion that  his  feeling  toward  Morris  was  bad, 
and  that  In  November,  1917,  his  feelings 
toward  him  were  not  good.  We  think  that, 
under  this  evidence,  it  could  not  be  declared 
as  unreasonable  should  a  jury  find  that  the 
act  complained  of  was  willful.  It  Is  true 
that  the  defendant  testifies  that  he  set  the 
fire  out  at  8  o'clock  in  the  morning  for  the 
purpose  of  burning  off  his  land  and  clearing 
it,  and  that  at  that  time  there  was  no  wind, 
and  that  later  in  the  day  the  wind  came  up 
and  spread  the  fire  which  occasioned  the  loss, 
The  plaintiffs'  evidence,  however,  as  set  out, 
shows  that  the  defendant  set  out  the  fire  close 
to  plaintiffs'  land  at  a  very  dry  time,  at  a 
time  when  there  was  a  high  wind  from  his 
land  toward  the  plaintiffs',  and  at  a  time 
when  he  bore  ill  will  toward  one  of  the  plain- 
tiffs, tinder  the  rule  announced  In  the  follow- 
ing cases,  should  the  jury  find  that  the  act 
was  willful,  the  defendant  would  be  liable 
under  the  statute:  Finley  v.  Langston,  12  Mo. 
120;  Belk  v.  Stewart,  160  Mo.  App.  706,  142 
S.  W.  485 ;  Yorger  v.  Weindel,  204  S.  W.  744; 
Kahle  v.  Hobein,  30  Mo.  App.  472. 

[3]  The  defendant  evidently  recognized 
that  to  have  set  out  a  fire  under  the  condi- 
tions and  time  as  sworn  to  by  the  plaintiff 
would  tend  to  show  a  willful  act,  and  his  tes- 
timony undertakes  to  explain  his  conduct  by 
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saying  that  at  the  time  the  Are  was  put  out  by 
him  there  was  no  wind  blowing  and  no  ap- 
parent danger  of  causing  any  damage  to 
plaintiffs'  land.  It  being  admitted  In  this 
case  that  the  defendant  did  set  out  the  fire, 
the  only  Issue  of  fact  to  be  determined  was: 
What  was  defendant's  Intention?  Was  it 
willfully  done,  or  so  wantonly  done  that  .will- 
fulness could  be  Inferred,  that  plaintiffs'  prop- 
erty might  be  destroyed,  or  was  his  intention 
merely  to  clear  his  own  land,  and  that 
through  an  accidental  unforeseen  cause  the 
fire  spread  to  plaintiffs'  property  and  destroy- 
ed it?  His  intention  or  his'motlve  for  setting 
out  the  fire  is  the  issue  of  fact  to  be  deter- 
mined, and  it  is  this  one  fact,  when  determin- 
ed, that  will  either  make  him  responsible  or 
not  responsible  under  the  section  of  the  stat- 
ute upon  which  the  cause  is  based.  The  in- 
tention or  motive  or  frame  of  mind  under 
which  the  conceded  act  was  done  is  always  to 
be  determined  from  the  circumstances  sur- 
rounding the  case.  Courts  and  Juries  cannot 
look  into  the  mind  of  a  man  and  see  exactly 
what  was  the  cause,  motive,  or  intention  of 
a  given  act';  they  can  only  arrive  at  a  conclu- 
sion when  that  is  an  Issue  from  the  circum- 
stances and  surrounding  conditions  and  frame 
of  mind  under  which  the  act  was  done. 

[4]  Convinced  that  there  is  some  evidence 
In  the  case  to  sustain  the  charge  in  the  peti- 
tion, the  Judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial.  On  exam- 
ining the  record,  we  find  that  the  plaintiffs 
were  denied  the  right  by  the  trial  court  to 
show  that  the  feeling  between  S.  O.  Morris 
and  defendant  had  for  a  number  of  years 
been  bad  and  was  so  at  the  time  of  the  fire, 
and  that  the  defendant  had  for  a  number  of 
years  been  on  enemy  of  plaintiff  S.  O.  Morris. 
We  think  the  court  erred  in  excluding  this 
testimony,  as  it  was  relevant  to  the  Issues  be- 
ing tried.  It  is  said  In  Jones  on  Evidence,  j 
138  (quoting  from  Stephen): 

"When  there  ia  a  question  whether  any  act 
was  done  by  any  person,  the  following  facts  are 
deemed  to  be  relevant,  that  is  to  say — any  fact 
which  supplies  a  motive  for  such  an  act,  or 
which  constitutes  preparation  for  it;  any  sub- 
sequent conduct  of  such  person  apparently  influ- 
enced by  the  doing  of  the  act,  and  any  act  done 
in  consequence  of  it  or  by  the  authority  of  that 
person.  For  this  purpose  it  is  often  competent 
to  prove  the  malice  or  state  of  mind  of  a  party, 
his  mode  of  life,  character  or  financial  condi- 
tion, when  otherwise  such  testimony  would  have 
no  bearing  upon  the  issues." 

It  is  held  in  the  case  of  State  v.  Dickson, 
78  Mo.  438,  that  expressions  of  ill  will  toward 
one  who  shortly  afterwards  is  killed  are  com- 
petent as  presumptive  evidence  of  guilt.  See, 
also,  State  v.  Graham,  46  Mo.  490,  and  State 
v.  Post,  181  S.  W.  1057. 

In  the  case  of  Cookman  v.  NII1,  81  Mo.  App. 
297,  brought  under  the  same  section  of  the 
statute  as  the  case  at  bar,  it  was  held  that, 


in  the  absence  of  any  spite  or  ill  will  existing 
between  plaintiff  and  defendant  in  that  case, 
there  was  nothing  in  the  case  to  Indicate  a 
willful  disregard  of  the  rights  of  the  plain- 
tiff, clearly  showing  that  evidence  of  ill  will 
in  such  cases  is  competent  evidence. 

[i]  We  are  at  some  loss  to  understand  why 
the  defendant  would  object  to  this  testimony, 
because  if  ill  will  existed  between  those  par- 
ties it  would  be  a  matter  for  the  Jury  to  con- 
sider in  determining  the  credibility  to  be  giv- 
en to  the  testimony  of  both  the  plaintiffs  and 
defendant. 

The  judgment  will  be  reversed,  and  the 
cause  remanded  for  a  trial  to  be  had  In  ac- 
cordance with  the  views  herein  expressed. 

STURGIS,  P.  J.,  and  BRADLEY,  J.,  con- 
cur. 


GROSS  v.  ROBINSON.    (No.  13457.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
Feb.  16,  1920.) 

1.  PHYSICIANS)  AND  SURGEONS  fi=»18<5)— EVI- 
DENCE THAT  X-SAT  MACHINE  LACKED  PROP- 
BB  APPLIANCES  ADMISSIBLE  THOUGH  NOT 
PLEADED. 

In  action  against  physician  for  injuries 
from  use  of  X-ray  machine  not  equipped  with 
proper  appliances,  evidence  that  the  X-ray 
machine  lacked  certain  appliances  was  admissi- 
ble, though  lack  of  appliances  was  not  pleaded, 
to  show  that  physician,  is  having  used  the 
machine  without  the  appliances,  In  the  manner 
in  which  it  was  used,  was  negligent 

2.  Physicians  and  surgeons  <&=>  18(5)— Evi- 
dence THAT  SORE  CAUSED  BY  NEGLIGENT  USE 
OF  X-RAY  MACHINE  WOULD  PROBABLY  BE- 
COME MALIGNANT  ADMISSIBLE. 

In  action  against  physician  for  injury  from 
negligent  use  of  X-ray  machine,  evidence  tend- 
ing to  show  that  the  sore  made  by  the  burn 
caused  by  such  negligence  would  probably  be- 
come malignant  held  admissible  under  the  peti- 
tion. 

3.  Physicians  and  surgeons  <©=»16— Rule 
of  bespondeat  superior  not  applicable 
where  one  physician  is  sent  bt  another 
to  treat  patient  with  patient's  consent. 

The  relation  of  master  and  servant,  or 
principal  and  agent,  does  not  exist  between  two 
physicians,  where  one  has  been  sent  to  treat 
the  patient  of  the  other  with  the  consent  of 
the  patient;  the  rule  of  respondeat  superior  not 
being  applicable  in  such  case. 

4.  Physicians  and  subgeonb  <s=>18(9)— Phy- 
sician NOT  ABSOLVED  AS  MATTER  OF  LAW 
FROM  LIABILITY  FOB  INJURY  FROM  DEFECTIVE 
X-RAY  MACHINE,  BECAUSE  OF  EXPOSURES 
TAKEN    BY    OTHER    PHYSICIAN. 

Physician,  who  failed  to  get  picture  after 
two  or  more  exposures  with  defective  X-ray 
machine,  procured  other  physician  to  take  an- 
other exposure  with  same  machine  and  upon 
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other  physician*!  failure  resumed  the  same 
'treatment  with  the  same  machine,  was  not,  as 
am.  matter  of  law,  absolved  from  liability  for  in- 
jury caused  by  the  number  of  exposures  taken 
-within  a  certain  time  with  the  defective  ma- 
chine, by  reason  of  the  part  taken  by  the  other 
physician;  the  question  of  whether  the  physi- 
cian adopted  the  other  physician's  effort  being 
a  question  for  the  jury. 

R  Physicians  and  suboeons  «J=»18(9)— Ques- 
tion of  physician's  besponsibiltty  fob 
effort  to  obtain  x-ray  picture  fob  juby. 
Where  physician,  having  failed  to  procure 
picture  after  exposures  with  the  X-ray  ma- 
chine, induced  the  salesman  who  sold  the  ma- 
chine to  attempt  to  take  a  picture,  and  upon 
salesman's  failure  resumed  his  efforts  to  obtain 
a  picture  with  same  defective  machine,  he  was 
not,  by  reason  of  salesman's  effort  to  take 
picture,  at  a  matter  of  law  absolved  from 
liability  for  the  injury  caused  by  the  frequency 
with  which  the  exposures  were  taken  within  a 
given  time;  the  question  of  whether  physician 
was  responsible  for  the  effort  of  the  salesman 
being  a  question  for  the  jury. 

6.  Physicians  and  subgeons  4J=»18(11)— $7,- 

500  VEBDIOT  FOB  BURNS  RESULTING  FBOlf 
PHYSICIAN'S  NEGLIGENT  USE  OF  X-BAY  MA- 
CHINE HELD  NOT  EXCESSIVE. 

Verdict  of  $7,600  to  patient  who  suffered 
terrible  burns  over  the  stomach  and  abdomen, 
leaving  a  raw  and  malignant  sore  of  10  or 
12  inches  in  diameter  as  result  of  physi- 
cian's negligent  use  of  X-ray  machine,  making 
it  impossible  for  patient  to  lie  in  bed,  com- 
pelled him  to  sit  in  a  chair,  from  February 
to  September,  in  a  stooped  position,  requiring 
him  to  take  opiates  for  several  months,  caus- 
ing loss  of  six  months'  wages  at  $100  per 
month,  and  $500  medical  bill,  and  causing  ex- 
traordinary suffering,  leaving  him  in  a  nervous 
condition  at  time  of  trial,  held  not  excessive. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Thos.  B.  Buckner,  Judge.  , 

Action  by  Simeon  Cross  against  Joseph 
Robinson.  Judgment  for  plaintiff  and  defend- 
ant appeals.    Affirmed. 

Battle  McCardle  and  Boyle  &  Watson,  all 
of  Kansas  City,  for  appellant 

Harding,  Deatherage,  Murphy  &  Stinson, 
and  Bruce  Barnett,  all  of  Kansas  City,  for 
respondent. 

ELLISON,  P.  J.  Plaintiff's  action  Is  for 
damages  alleged  to  have  resulted  to  him 
through  the  negligence  of  defendant  in  at- 
tempting to  secure  two  X-ray  pictures  of  a 
fractured  rib  with  which  plaintiff  was  suffer- 
ing. The  verdict  was  In  plaintiff's  favor  In 
the  sum  of  $10,000.  Twenty-flve  hundred 
dollars  of  this  was  remitted,  and  judgment 
rendered  for  $7,500. 

It  is  alleged  in  the  petition : 

That  one  of  plaintiff's  ribs  was  fractured, 
and  that,  desiring  an  X-ray  .picture  of  the 
fracture  to  use  as  evidence  in  court,  where  he 


expected  to  appear,  he  applied  to  defendant, 
who  represented  himself  as  an  expert,  to  se- 
cure the  picture.  It  is  then  alleged  that  de- 
fendant "exposed  him  to  the  rays  made  by  de- 
fendant's X-ray  apparatus  12  or  15  times, 
more  or  less  within  two  weeks."  That  "said 
,  X-ray  is  a  powerful  and  deadly  current  of  elec- 
tricity, with  great  power  of  penetration,  and 
that  the  exposure  of  the  body  of  a  person  to 
too  great  a  quantity  of  said  ray  within  said 
period  is  very  likely  to  result  in  severe  burns 
to  the  body  of  the  person  so  overexposed,  and 
that  defendant,  his  agents  and  servants,  acting 
as  aforesaid,  negligently  and  unskillfully  ex- 
posed plaintiff's  body  to  too  great  a  quantity 
of  said  ray  in  said  period  of  time,  and  negli- 
gently and  unskillfully  exposed  plaintiff  to  too 
much  of  said  ray  in  the  last  two  of  said  ex- 
posures. •  •  *  And  plaintiff  says  that  de- 
fendant and  his  servants,  acting  as  aforesaid, 
so  negligently  gave  plaintiff  too  much  of  said 
ray  by  exposing  him  for  approximately  375  sec- 
onds, at  a  target  skin  distance  of  about  10 
inches,  using  about  30  milliamperes  of  current, 
and  with  a  spark  gap  of  not  less  than  2% 
inches,  as  a  direct  result  of  which  plaintiff  re- 
ceived the  severe  and  lasting  burns  and  injuries 
hereinafter  set  out  *  *  •  That  said  burns 
produced  a  raw  and  open  sore  of  such  a  char- 
acter that  the  same  would  not  heal  without  the 
removal  of  certain  matter  at  the  place  of  said 
burns  or  wound,  and  as  a  direct  result  there- 
of it  became  necessary  for  said  matter  to  be, 
and  the  same  was,  removed  by  surgical  6pera- 
tion.  That  after  such  surgical  operation  said 
burns  or  wound  were  and  continued  to  be  raw 
and  open,  and  the  skin,  or  epidermis,  would 
not  grow  over  said  raw  and  open  place,  and 
because  <  and  on  account  thereof,  by  surgical 
operation  performed  on  the  8th  day  of  June, 
1910,  skin  was  removed  from  plaintiff's  left  leg 
and  grafted  upon  said  open  sore.  That  said 
removal  of  skin  from  plaintiff  and  said  grafting 
thereof  upon  said  wound  became  and  was  nec- 
essary for  the  purpose  of  closing  said  open  sore 
and  wound  and  for  the  healing  thereof,  and 
after  said  surgical  operation,  that  is  to  say, 
said  grafting  of  skin,  said  burns,  wound,  and 
sore  continued  to  remain  raw  and  open  until 
the  15th  day  of  August,  1916,  upon  which  date 
the  same  closed  over  and  the  same  did  not 
dose  over  at  any  earlier  time." 

[1]  Complaint  is  made  that  the  trial  court 
allowed  plaintiff  to  Introduce  evidence  tending 
to  show  a  machine  which  lacked  certain  ap- 
pliances, when  such  condition  was  not  plead- 
ed. The  avowed  object  in  such  testimony 
was  only  for  the  purpose  of  proving  the  neg- 
ligence charged;  that  Is  to  say,  if  a  machine 
was  not  equipped  with  a  "filter,?  it  was  neg- 
ligence to  use  it  There  was  no  pretense  that 
the  absence  of  a  filter  was,  itself,  negligence. 
But  a  filter  being  absent,  it  was  negligence 
to  make  certain  character  of  exposures  for 
certain  time,  without  the  protection  of  a  fil- 
ter. Such  evidence  was  necessary  for  fram- 
ing an  Intelligible  hypothetical  question  to 
an  expert. 

[2]  Evidence  tending  to  show  that  the  sore 
made  by  the  burn  would  probably  become 
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malignant  was  given  and  Justified  under  the 
petition  as  set  out  above. 

One  Steiner  was  a  salesman  for  the  Physi- 
cians' Supply  Company,  and  had  sold  defend- 
ant the  X-ray  machine,  was  at  the  latter's 
office,  and  after  the  latter  had  failed  with 
one  or  more  exposures,  he  turned  to  Steinef 
and  asked  him  to  try  if  he  could  take  one; 
he  made  the  attempt,  but  failed. 

It  appears  that  Dr.  Donaldson  was  a  repu- 
table physician,  and  that  after  defendant  had 
made  several  failures  and  Steiner  had  failed 
to  get  a  picture,  he  then,  In  plaintiffs  pres- 
ence, called  Donaldson  over  the  telephone, 
saying  to  him  that  he  had  a  man  over  at  his 
office  who  wanted  an  X-ray  picture,  and  that 
he  (defendant)  could  not  get  one,  and  wanted 
him  (Donaldson)  to  come  and  take  one.  Don- 
aldson came  to  defendant's  office  and  on  his 
arrival  defendant  "requested"  him  to  take  a 
picture  with  defendant's  machine.  Donald- 
son made  the  attempt,  but  no  picture  was  got- 
ten. 

Defendant's  position  is  that  he  was  not 
liable  for  the  acts  of  either  of  these  per- 
sons, and  that  as  their  attempts  to  secure  a 
picture  may  have  been  the  exposures  that 
caused,  or  substantially  Increased,  plaintiff's 
injury,  a  case  was  not  made  against  him.  As 
Donaldson  was  a  skilled  physician  and  Stein- 
er was  not  a  physician  at  all,  we  will  en- 
deavor to  determine  the  relation  they  sepa- 
rately bore  to  defendant  with  reference  to 
whether  he  Is  responsible  for  the  acts  of 
either. 

[3]  It  seems  that  the  relation  of  master  and 
servant,  or  principal  and  agent,  does  not 
exist  between  two  physicians  where  one  has 
been  sent  to  treat  the  patient  of  the  other 
with  the  consent  of  the  patient.  In  such  In- 
stance the  rule  of  respondeat  superior  does 
not  apply.  Moore  v.  Lee  (Tex.)  211  S.  W.  214, 
4  A.  L.  R  185 ;  Norton  v.  Hefner,  132  Ark.  18, 
188  S.  W.  97,  L.  R  A.  1918C,  132;  Myers  v. 
Holborn,  58  N.  J.  Law,  193,  33  Atl.  389,  30  L. 
R.  A.  345,  55  Am.  St  Rep.  606;  Arkansas 
Midland  R  R.  v.  Pearson,  98  Ark.  399, 
135  S.  W.  91T,  34  L.  R.  A.  (N.  S.)  317.  The 
idea  running  through  these  cases  is  that  the 
rule  does  not  apply,  "to  a  physician  or  other 
professional  man  who,  when  employed,  acts 
upon  hU  own  Initiative  and  without  direc- 
tion from  others."  In  the  last  of  the  cases 
Just  cited  it  is  said  (98  Ark.  410,  135  S.  W. 
921,  34  L.  R.  A.  [N.  S.]  317): 

"A  physician  cannot  be  regarded  as  an  agent 
or  servant  in  the  usual  sense  of  the  term,  since 
he  is  not  and  necessarily  cannot  be  directed  in 
the  diagnosing  of  diseases  and  injuries  and  pre- 
scribing treatment  therefor,  his  office  being  to 
exercise  his  best  skill  and  judgment  in  such 
matters,  without  control  from  those  by  whom 
he  is  called  or  his  fees  are  paid."  21  R,  C.  L. 
last  part  section  38,  p.  395. 

The  principle  Is  stated  in  Wood  on  Master 
and  Servant,  g  311,  and  De  Forrest  v.  Wright, 
2  Mich.  368. 


[4]  From  this  legal  standpoint,  as  applied  to 
the  facts  we  have  stated,  as  regards  Dr. 
Donaldson,  should  defendant  be  held,  as  a 
matter  of  law,  not  liable  to  this  action  on 
account  of  the  part  he  took  in  it?  We  think 
we  should  not  so  rule.  Defendant  had  al- 
ready caused  two  or  more  exposures,  when 
he  had  Dr.  Donaldson  Intervene,  and  In  his 
presence  take  another  with  the  same  machine, 
the  defendant  then  resuming  the  same  treat- 
ment with  the  same  machine.  Defendant's 
continuance  of  the  exposures  with  knowledge 
of  what  Donaldson  had  done  tended  to  show 
an  adoption  of  the  latter's  effort  Keeping 
In  mind  that  it  was  the  number  of  exposures, 
'within  a  given  time,  made  as  these  were,  thac 
may  have  been  the. cause  of  plaintiff's  in- 
jury, especially  when  considered  with  the 
defective  machine  and  with  defendant's 
knowledge  of  these  things  and  of  his  presence 
when  Donaldson  acted,  It  would  seem  to  be 
unrighteous  and  unreasonable  to  absolve  de- 
fendant from  liability  for  Donaldson's  negli- 
gence as  a  matter  of  law.  It  is  a  question 
for  a  jury. 

[E]  Coming  to  Steiner's  part  in  it,  we  And 
less  excuse  for  defendant's  claim  in  that  re- 
spect than  there  is  in  the  claim  as  to  Don- 
aldson. For  Steiner  was  not  a  physician,  and 
made  no  pretense  to  the  experience  and  skill 
of  an  expert  in  the  medical  profession. 

We  leave  out  of  consideration  the  part 
taken  by  Dr.  Marty.  There  can  be  no  rea- 
sonable ground  to  believe  that  the  successful 
exposure  made  by  him  had  influence  on  the 
injury  to  plaintiff.  It  appears  that  when 
complete  failure  had  been  made  by  defend- 
ant, Donaldson,  and  Steiner,  defendant  gave 
it  up,  and  Dr.  Marty  took  plaintiff  to  a  hos- 
pital, laid  him  upon  a  table,  and  with  an  ex- 
posure of  three  seconds  got  a  picture  and 
brought  the  affair,  that  had  been  so  prolong- 
ed and  caused  so  many  failures  with  such  dire 
results,  to  a  quick  and  successful  end. 

We  find  no  objection  to  the  action  of  the 
court  in  giving  instructions  for  plaintiff  and 
refusing  others  for  defendant  No.  X,  for 
plaintiff,  Is  not  subject  to  the  criticism  of 
assuming  that  defendant  had  agents  (Donald- 
son and  Steiner).  Whether  defendant  had 
agents  was  made  to  depend  upon  the  belief 
of  the  Jury.  Nor  do  we  find  any  objection 
to  other  parts  of  the  Instruction;  all  were 
justified  by  the  evidence. 

Instructions  3  and  4,  for  plaintiff,  were 
on  the  subject  of  defendant's  claim  that  he 
warned  plaintiff  of  danger  In  more  than  two 
or  three  exposures  in  a  given  time,  and  that 
if  plaintiff  insisted  on  them  it  would  be  at 
his  risk.  But  while  plaintiff  may  have  assent- 
ed to  more  than  the  two  or  three  exposures, 
yet,  of  course,  he  did  not  assent  to  a  careless 
exposure,  with  a  machine  that  was  out  of 
order.  While  there  was  evidence  tending  to 
show  that  plaintiff  was  warned  against  more 
than  three  exposures  and  assented  to  a  great- 
er number,  he  did  not  consent  to  negligent 
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conduct  In  the  manner  of  taking  the  expo- 
sures, or  of  the  defects  In  the  machine  used 
by  defendant.  We  think  plaintiff's  Instruc- 
tions, connected  with  No.  1,  given  for  him, 
and  those  modified  and  given  for  defendant, 
clearly  gave  the  benefit  of  his  claim  of  warn- 
ing while  at  the  same  time  it  would  not  ex- 
cuse defendant  for  negligent  conduct  in  the 
prior  negligent  manner  of .  taking,  as  ex- 
plained in  plaintiff's  No.  1  or  for  the  machine 
used.  Hales  v.  Raines,  162  Mo.  App.  46,  66, 
66,  141  S.  W.  917.  In  considering  these  and 
similar  objections,  besides  reading  plaintiff's 
No.  1  In  connection,  it  should  not  be  over- 
looked that,  though  defendant  knew  after  his 
first  or  second  attempt  of  the  defective  ma- 
chine, he  continued  to  use  it  until  (including 
Donaldson's  and  Stelner's  efforts)  more  than 
a  dozen  failures  had  been  made. 

[6]  What  we  have  written  covers  other  ob- 
jections save  as  to  the  claim  of  excessive 
verdict.  Under  the  rule  governing  authority 
of  appellate  courts  over  the  amount  of  dam- 
ages allowed  by  a  jury  and  approved  by  the 
trial  court,  we  do  not  feel  that  we  should  in- 
terfere by  a  further  reduction.  Plaintiff  was 
terribly  burned  over  the  stomach  and  abdo- 
men, leaving  a  raw  and  malignant  sore  of  10 
or  12  Inches  In  diameter.  There  was  loss  of 
tissue  in  the  center  of  the  burn,  by  which 
was  meant,  as  explained  by  the  physician, 
"death  or  gangrenous  portion  of  the  skin 
which  died  as  a  result  of  the  X-ray.  The 
burn  went  through  the  entire  thickness  of 
the  skin,  through  the  superficial  facia  and 
through  the  fat  beneath  it."  He  was  unable 
to  lie  in  bed,  and  was  compelled  to  sit  in  a 
chair  from  February  to  September.  He  could 
not  straighten  himself,  and  went  about  in  a 
stooped  position.  He  was  compelled  to  take 
opiates  for  several  months.  He  lost  six 
months'  wages  at  $100  per  month,  and  has 
been  put  to  the  expense  of  $500  medical  bill. 
We  think  that,  considering  the  extraordinary 
degree  of  suffering,  the  ulcerous  character  of 
the  sore,  and  its  location  on  his  body,  to- 
gether with  the  disturbed  nervous  condition 
he  still  is  in,  the  amount  of  the  verdict  ought 
not  to  be  disturbed. 

The  judgment  is  affirmed. 

All  concur. 
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■(Kansas  City  Court  of  Appeals. 
Feb.  16, 1920.) 


Missouri. 


1.  Insurance  «j=>665(6)  —  Evidence  SUFFI- 
CIENT TO  SHOW  BUIOIDX  BX  INSURED  WHILE 
BANE. 

In  action  on  Insurance  policy,  evidence  held 
to  show  that  insured  committed  suicide  while 
sane. 


2.  Insurance  oj=»465— Provision  exempting 

INSURER  FROM  LIABILITY  FOR  INSURED'S 
DEATH  BT  SUICIDE  WHILE  INSANE  INOPERA- 
TIVE. 

Under  Rev.  St.  1900,  i  6946,  a  provision 
of  policy  exempting  insurer  from  liability  in 
case  insured  committed  suicide  while  insane  is 
inoperative. 

3.  Insurance  «=465— Provision  in  polict 
exempting  insurer  from  liability  where 
insured  while  sane  committed  suicide 

VALID. 

Provision  in  accident  policy  exempting  in- 
surer from  liability  upon  insured's  death  from 
suicide  while  sane  held  valid. 

Appeal  from  Circuit  Court,  Macon  County ; 
Nat  M.  Shelton,  Judge. 
"Not  to  be  officially  published." 

Suit  by  Mrs.  Ella  Gates  against  the  Travel- 
ers' Insurance  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded,  with  directions. 

Watts,  Gentry  &  Lee  and  Wm.  V.  O'Don- 
nell,  all  of  St  Louis,  for  appellant. 

E.  O.  Jones,  of  La  Plata,  Guthrie  &  Frank- 
lin, of  Macon,  for  respondent 

BLAND,  J.  This  is  a  suit  on  a  policy  of 
insurance  which  insured  one  E.  M.  Gates 
"against  bodily  injuries"  and  death  "effect- 
ed through  external,  violent  and  accidental 
means."  The  policy  further  provided  that 
"this  Insurance  shall  not  cover  disappear- 
ance, or  suicide,  sane  or  insane."  Plaintiff, 
who  was  the  insured's  wife,  was  the  benefici- 
ary in  the  policy.  The  case  was  tried  without 
the  aid  of  a  jury,  and  resulted  in  a  verdict 
for  plaintiff  in  the  sum  of  $7,500,  the  full 
amount  of  the  insurance. 

The  facts  show  that  the  Insured  was 
cashier  of  the  La  Plata  Savings  Bank  of 
La  Plata,  Mo.  A  few  days  before  his  death, 
he,  in  company  with  his  wife,  visited  his 
farm,  where  he  had  gone  to  look  at  his  hogs 
which  were  sick  with  cholera.  On  the  day 
of  his  death,  the  Insured  returned  to  his 
farm.  The  witness  Chatfleld,  who  was  em- 
ployed by  the  insured  to  run  the  farm,  tes- 
tified that  the  Insured  arrived  at  the  farm 
about  10:20  a.  m. ;  "that  he  was  just  looking 
over  the  place  and  looking  at  the  stock;" 
that  about  12  o'clock  Chatfleld  asked  him  to 
go  to  dinner,  but  the  insured  objected,  say- 
ing he  would  rather  not  The  Insured  told 
Chatfleld  that  "he  would  go  up  to  the  other 
place,  a  quarter  of  a  mile  from  the  house 
where"  Chatfleld  lived,  "and  look  at  some 
cattle  up  there,  and  if  any  one  called  him  he 
would  be  up  there."  At  that  time  he  ap- 
peared as  well  as  usual.  That  is  the  last 
time  Insured  was  seen  alive.  Being  anxious, 
about  the  insured's  absence,  Chatfleld  went 
to  an  old  vacant  house,  which  had  been  a 
residence  and  had  been  used  to  store  hay 
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and  straw,  and  saw  insured's  dead  body 
lying  on  the  floor.  This  was  about  1  p.  m. 
A  two-ounce  bottle  containing  a  small  quan- 
tity of  carbolic  acid  was  found  five  feet  east 
of  deceased's  body.  Insured's  tongue  and 
the  Inside  of  bis  mouth  were  burned,  and  he 
had  the  usual  marks  of  carbolic  acid  burns. 
The  evidence  shows  that  It  would  take  a 
great  deal  less  than  a  two-ounce  bottle  of 
carbolic  acid  to  kill  a  man.  In  insured's  hip 
pocket  was  found  the  following  letter,  in  his 
handwriting: 

"Dear  Mother  and  Baby:  This  is  a  hard 
thing  to  do,  bat  I  think  it  is  best,  as  I  cannot 
stand  this  strain  and  disgrace  on  yon  and  I 
know  yon  will  be  better  off,  and  you  have  plen- 
ty of  friends  to  help  you  in  any  way  you  need, 
and  they  will  gladly  do  it— yours  and  mine,  too. 
You  can  manage  things  better  than  I  can.  Pay 
ail  debts  and  keep  your  home  and  you  will  have 
some  besides.  All  papers  in  basement. 
"Goodbye,  Daddy." 

On  reverse  side  of  letter: 

"You  can  get  Franklin  or  Mills  to  help  you 
if  you  'need  any  besides  Jones.  You  will  be 
all  right  and  raise  the  baby.  This  is  all  my 
fault.  I  must  be  wrong  some  way.  You  have 
plenty  of  friends  to  help  you  in  any  way  bet- 
ter than  I  can,  perhaps.  Hogs  still  sick.  Ev- 
erything wrong." 

Franklin,  Mills,  and  Jones  were  lawyers. 

[1-3]  From  the  evidence  there  is  no  ques- 
tion but  that  the  insured  committed  suicide. 
Bichey  r.  W.  O.  W.,  163  Mo.  App.  235,  146  S. 
W.  461.  The  real  question  in  the  case  is 
whether  the  evidence  shows  that  the  insured 
was  insane  at  the  time  he  took  his  life. 
While  the  policy  provides  that  even  in  case 
of  insanity  there  should  be  no  insurance,  by 
virtue  of  section  6945,  B.  S.  1909,  that  por- 
tion of  the  policy  that  provided  that  defend- 
ant should  not  be  liable  in  case  deceased  com- 
mitted suicide  while  insane  is  inoperative 
(Brunswick  v.  Standard  Acc't  Ins.  Co.,  [Sup.] 
213  S.  W.  45),  yet  the  provision  that  should 
the  insured  commit  suicide  while  sane  Is 
valid  (Scales  v.  Nafl  Life  &  Acc't  Ins.  Co 
[Sup.]  212  S.  W.  8).  A  leading  case  on  the 
question  of  what  constitutes  insanity  within 
the  meaning  of  insurance  policies  is  the 
English  case  of  Borradaile  v.  Hunter,  5 
Man.  &  O.,  639.  It  was  held  In  that  case 
.  that— 

*'*  *  *  If  the  deceased  was  laboring  un 
der  no  delusion  as  to  the  physical  consequences 
of  the  act  he  was  committing,  if  he  knew  that 
it  was  water  into  which  he  was  about  to  throw 
himself,  and  that  the  consequence  of  his  leap- 
ing from  the  bridge  would  be  his  death,  and  if 
he  voluntarily  threw  himself  from  the  bridge 
into  the  river,  intending  by  so  doing  to  drown 
himself,  the  question  whether  he  had  thereby 
beep  guilty  of  a  crime  as  felo  de  se,  or  wheth- 
er, if  he  had  at  that  time  destroyed  the  life  of 
another  instead  of  his  own,  he  was  in  a  state 
of  mind  to  be  morally  and  legally  responsible 


for  his  acts,  was  irrelevant  to  the  question  be- 
fore the  jury;  that  the  state  of  mind  of  the 
assured  was  only  material  for  the  purpose  of 
ascertaining  whether  the  act  of  self-destruction 
was  a  voluntary  and  willful  act  for  the  purpose 
of  destroying  his  life."  Adkins  r.  Columbia 
Ins.  Co.,  70  Mo.  27,  28,  29  (35  Am.  Bep.  410). 

Following  the  Borradaile  Case,  courts  In 
this  country  have  held  that  if  the  act  of  self- 
destruction  is  voluntary  and  the  'willful  act 
of  the  deceased,  if  he  at  the  time  has  suffi- 
cient power  of  reason  to  understand  the 
physical  nature  and  consequence  of  his  act 
as  distinguished  from  the  moral  consequence, 
and  has  the  purpose  and  Intention  of  causing 
his  own  death  by  the  act,  not  being  under 
the  influence  of  an  Insane  Impulse  which  he 
cannot  resist,  then  he  is  not  "insane"  within 
the  meaning  of  the  word  as  used  in  insur- 
ance policies.  Van  Zandt  v.  Mut.  Benefit 
Life  Ins.  Co.,  55  N.  Y.  169,  14  Am.  Rep.  215; 
Weed  v.  Mut  Benefit  Life  Ins.  Co.,  70  N.  X. 
561;  Dean  v.  Amer.  Mut.  Life  Ins.  Co.  S6 
Mass.  (4  Allen)  96 ;  Masonic  Life  Association 
v.  Pollard's  Guardian,  121  Ky.  349,  89  S.  W. 
219,  123  Am.  St.  Bep.  198. 

From  the  note  found  upon  the  Insured's 
body  there  is  no  question  but  that  he  fully 
comprehended  the  physical  consequences  of 
his  act.  It  was  his  intention  to  take  his  own 
life,  and  the  fact  that  he  was  able  to  write 
the  communication,  and  the  contents  of  the 
note  itself,  shows  that  It  was  not  done  upon 
any  Insane  impulse,  but  was  premeditated. 
We  therefore  hold  that  he  took  his  life  un- 
der such  circumstances  as  to  make  the  policy 
of  insurance  inoperative.  Fowler  v.  Mut. 
Life  Ins.  Co.,  4  Lans.  (N.  Y.)  202 ;  Supreme 
Council  of  Boyal  Arcanum  v.  Wishart,  192 
Fed.  453,  457,  458,  112  C.  C.  A.  591. 

This  case  was  tried  prior  to  the  decision 
of  the  Supreme  Court  In  the  case  of  Scales 
v.  Nat'l  Life  Ins.  Co.,  supra.  Prior  to  that 
decision,  there  was  a  question  in  this  state 
as  to  whether  an  insurance  company  could 
successfully  defend  a'  suit  on  an  accident  in- 
surance policy  where  the  beneficiary  com- 
mitted suicide  even  while  sane.  That  case 
settled  the  law  on  that  point  and  held  that, 
if  the  insured  is  sane  at  the  time  he  takes 
his  own  life,  there  is  no  accident  within 
the  meaning  of  accident  Insurance  policies. 
The  case  at  bar  was  apparently  tried  upon 
the  theory,  on  plaintiff's  side,  that  If  the 
deceased  committed  suicide  either  while  sane 
or  Insane  there  was  no  defense  to  the  policy, 
while  the  defendant  apparently  tried  the  case 
on  the  theory  that  the  policy  was  avoided 
whether  the  deceased  was  sane  or  Insane 
when  he  took  his  life.  For  these  reasons 
plaintiff  asks  that  the  case  be  reversed  and 
remanded  so  that  the  question  as  to  de- 
ceased's sanity  or  insanity  may  be  tried. 
We  think  that  it  is  entirely  useless  to  re- 
mand the  case  for  this  purpose.  We  think 
1  It  Is  apparent  that  plaintiff  cannot  make  out 
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a  case  of  Insanity  on  the  part  of  the  Insured 
at  the  time  he  committed  suicide. 

Under  another  clause  of  the  policy  the  de- 
fendant in  Its  answer  offered  to  pay  to  plain- 
tiff the  sum  of  $760. 

The  judgment  therefore  will  be  reversed, 
and  the  cause  remanded,  with  directions  to 
enter  Judgment  in  favor  of  plaintiff  in  accord- 
ance with  the  offer  contained  in  defendant's 
answer. 

All  concur. 


COOK  v.  WHEELER  et  ux.    (No.  1300T.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

Jan.  5,  1820.    Rehearing  Denied 

Jan.  26, 1920.) 

1.  Pleading  <S=»302— Clerical  erbor  IN  USE 
OF    word    "defendant"    not    basis   fob 

CLAIM  OF  VARIANCE. 

In  an  action  by  a  trustee  on  a  note  and 
mortgage,  assigned  to  him  by  the  holder  there- 
of, to  recover  possession  of  the  mortgaged 
property,  an  allegation  that  the  holder  trans- 
ferred and  assigned  to  the  trustee  by  a  deed  of 
trust,  executed  by  the  "defendant"  on  that  date 
to  plaintiff,  etc.,  held  so  clearly  to  contain  a 
clerical  error  in  the  use  of  the  word  "defend- 
ant" as  to  render  a  claim  that  there  was  a 
variance  between  the  allegation  and  the  proof 
not  worthy  of  consideration.' 

2.  Bankruptcy  <ft=>212— Federal  court  had 

NO      JURISDICTION      OF      REPLEVIN      ACTION 
AGAINST  BANKRUPT. 

In  replevin  by  a  holder  of  a  chattel  mort- 
gage and  note,  where  petition  did  not  allege 
that  defendant  mortgagor  had  at  any  time  any 
title  to  the  property  mortgaged,  and  in  his 
answer  defendant  alleged  that  the  property 
was  owned  by  his  wife,  and  in  his  schedule  filed 
in  bankruptcy  he  stated  that  he  had  no  prop- 
erty except  household  property,  not  covered 
by  the  mortgage  In  suit,  and  the  undisputed 
evidence  showed  that  defendant  had  no  inter- 
est and  was  claiming  none  in  the  property  at 
the  time  he  was  adjudged  a  bankrupt,  the  trial 
court  properly  overruled  a  plea  in  abatement, 
wherein  defendant  urged  that  the  jurisdiction 
in  the  case  was  in  the  United  States  District 
Court  and  not  in  the  state  court. 

8.  Chattel  mortgages  «3=»172(4)  —  Petition 
in  replevin  sufficiently  described  prop- 
ERTY. 

A  petition,  in  an  action  in  replevin  brought 
by  the  holder  of  a  mortgage  of  chattels,  describ- 
ing the  property  as  a  certain  number  of  hors- 
es, cows,  wagons,  etc.,  "kept  and  contained  on 
the  farm  known  as  the  Watson  farm,  approxi- 
mately two  miles  northeast  of  the  city  of  St. 
Joseph,  in  Washington  township,"  held  to  suf- 
ficiently describe  the  property. 

4.  Chattel  mortgages  <8=»47— Description 

OF  PROPERTY  SUFFICIENT. 

A  chattel  mortgage,  describing  the  proper- 
ty as  "six  head  of  horses,  one  cow,  three  farm 


wagons,"  etc.,  and  as  being  on  the  farm  of  B. 
in  Wayne  township,  Buchanan  county,  was  suf- 
ficient; it  being  shown  that  B.  owned  only  one 
farm  in  such  township. 

5.  Replevin  <s=»59— Description  of  proper- 
ty HELD  SUFFICIENT. 

In  replevin  action,  a  description  of  the 
property  as  consisting  of  a  certain  number  of 
horses,  cows,  wagons,  cultivators,  etc.,  "kept 
and  contained  on  the  farm  known  as  the  Wat- 
son farm,  approximately  two  miles  northeast 
of  the  city  of  St.  Joseph,"  was  sufficient,  al- 
though the  farm  was  northwest  of  St.  Joseph 
and  not  northeast. 

6.  Husband  and  wife  €=138%— Whether 

DEFENDANT    OB    WIFE    OWNED    CHATTELS    AT 
TIME  HE  MORTGAGED  THEM  HELD  FOB  JUBT. 

In  replevin  action  by  holder  of  mortgage 
to  recover  possession  of  mortgaged  chattels, 
whether  defendant  mortgagor  or  his  wife  owned 
the  property  at  the  time  it  was  mortgaged  held 
for  the  jury. 

7.  Pleading  <=>43— Caption  no  part  of  pe- 
tition AND  IMPROPER  DESCRIPTION  OF  PARTY 
WAS  UNIMPORTANT. 

The  caption  is  no  part  of  the  petition,  and 
it  was  immaterial  that  in  the  caption  plaintiff 
described  himself  as  trustee  for  the  B.  com- 
pany, where  in  the  body  of  the  petition  be  prop- 
erly described  himself  as  a  trustee  under  s 
deed  of  trust  for  the  benefit  of  creditors'  of 
the  B.  company. 

8.  Trial  <8=»251(3)— Instruction  in  replev- 
in BY  HOLDER  OF  MORTGAGE  PROPERLY  FAIL- 
ED TO  REQUIRE  JURY  TO  FI^ND  MORTGAGE  WAS 
FILED  FOR  RECORD. 

In  replevin  by  holder  of  chattel  mortgage, 
where  defense  was  that  the  mortgagor's  wife 
was  owner,  and  not  that  the  wife's  title  was 
superior  to  that  of  plaintiff,  for  the  reason  that 
plaintiff  failed  to  record  his  chattel  mortgage, 
an  instruction  for  plaintiff  was  proper  which 
did  not  require  the  jury  to  find  that  the  mort- 
gage was  filed  for  record,  although  it  appeared 
in  evidence  that  the  defendant,  after  the  execu- 
tion of  the  mortgage,  had  given  the  wife  bills 
of  sale  of  the  property;  there  being  no  such 
issue  in  the  case. 

9.  Assignments  for  benefit  of  creditors 
*=»171— Construction  ok  deed  of  trust 
for  court. 

The  question  as  to  the  powers  conferred  by 
a  deed  of  trust  to  trustee  for  creditors  is  a 
question  for  the  court,  and  not  for  the  jury. 

10.  Replevin  «J=»1  —  Issues  involved  are 
right  of  possession  and  unlawful  de- 
tention. _ 

Under  Rev.  St  1909,  {  2637,  replevin  is  a 
possessory  action,  and  the  issues  to  be  deter- 
mined are  the  right  of  possession  in  plaintiff, 
and  the  unlawful  detention  or  possession  on  the 
part  of  defendant. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Replev- 
in.] 
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11.  Chattel  mobtgaqes  <8=»  172(9)— - Not  neo- 
e68aby  to  bequibe  jttby  to  hnd  in  so 
many  wobds  that  defendant  wbonqfutxy 
detained  pbopebty. 

In  a  replevin  action  by  a  holder  of  a  chattel 
mortgage,  it  was  not  necessary  to  require  the 
jury  to  find  in  go  many  words  that  the  defend- 
ant wrongfully  detained  the  property,  where  it 
was  required  to  find  that  defendant  had  de- 
faulted in  payment  of  the  debt,  and  had  moved 
the'  property  from  his  premises,  which  under 
the  mortgage  entitled  the  holder  of  the  mort- 
gage to  possession. 

12.  Appeal  and  ebbob  <8=»238(3),  301— Suffi- 
ciency OF  VKBDIOT,  NOT  BAISED  IN  MOTION 
FOB  NEW  TBIAL  OB  BY  MOTION  IN  ABBEST, 
NOT  REVIEWABLE. 

The  insufficiency  of  the  verdict  not  be- 
ing raised  in  either  the  motion  for  a  new  trial 
or  in  the  motion  in  arrest,  points  made  in  ref- 
erence to  the  verdict  cannot  be  reviewed. 

Appeal    from    Circuit    Court,    Buchanan 
County ;  L.  A.  Vories,  Judge. 
"Not  to  be  oftlcially  published." 

Action  by  S.  C.  Cook,  trustee  of  the 
Beardsley  Carriage  Company,  against  Fred 
C.  Wheeler  and  Maria  E.  Wheeler.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

James  W.  Boyd  and  Perry  A.  Brubaker, 
both  of  St,  Joseph,  for  appellants. 

Culver  &  Phillip,  of  St  Joseph,  for  re- 
spondent 

BLAND,  J.  This  is  a  suit  In  replevin. 
On  August  23,  1913,  defendant  Fred  C. 
Wheeler  executed  a  note  and  chattel  mort- 
gage securing  the  same  to  J.  C.  Beardsley. 
The  mortgage  covered  the  property  In  con- 
troversy, and  was  recorded  on  August  29, 
1911.  Beardsley  assigned  the  note  to  Beards- 
ley Carriage  Company,  and  on  January  3, 
1918,  Beardsley  Carriage  Company  executed 
a  deed  of  trust  to  plaintiff  as  trustee  for  the 
benefit  of  its  creditors,  and  by  said  deed 
transferred  and  assigned  to  plaintiff  all  notes 
and  book  accounts  belonging  to  the  Beards- 
ley Carriage  Company.  The  chattel '  mort- 
gage provided  that  should  the  mortgagor 
default  In  payment  of  the  debt  secured  by  it 
or  remove  the  mortgaged  property  from  the 
premises  described  in  the  mortgage  (the 
evidence  shows  that  the  mortgagor  had  done 
both),  the  mortgagee  should  be  entitled  to 
possession. 

Defendant  Fred  C.  Wheeler  filed  his  sepa- 
rate answer,  which  consisted  of  a  general 
denial  and  an  allegation  that  the  property 
described  In  the  petition  belonged  to  his  wife, 
the  defendant  Maria  E.  Wheeler.  He  fur- 
ther pleaded  various  transactions  had  with 
Beardsley  Carriage  Company,  claiming  by 
reason  thereof  he  had  paid  the  note  in  full. 
He  also  alleged  that  plaintiff  was  not  inter- 
ested In  the  property ;  that  plaintiff  "did  not 


pay  for  it  and  Is  acting  for  and  in  the  in- 
terest of  H.  C.  Beardsley  and  the  Beardsley 
Carriage  Company."  Defendant  Maria  E. 
Wheeler  filed  her  separate  answer,  which 
contained  no  general  denial  of  the  allegations 
In  the  petition,  merely  alleging  that  she  was 
the  owner  of  the  property  mentioned  hi  the 
petition,  and  had  been  such  owner  for  many 
years.  Trial  was  had  before  a  jury,  and  a 
verdict  was  rendered  In  favor  of  plaintiff. 
[1  ]  Defendants'  first  point  is  that  there  is 
a  fatal  variance  between  the  allegation  and  ■ 
proof.  The  petition  alleges  that  the  Beards- 
ley Carriage  Company  was  entitled  to  im- 
mediate possession  of  the  property  on  the 
day  of  January,   1918,  and   "that   on 


said  date  said  Beardsley  Carriage  Company 
sold,  transferred;  and  assigned  to  the  plaintiff 
herein  by  a  deed  of  trust  executed  by  the 
defendant  on  that  date  to  plaintiff  herein," 
etc.  (Italics  ours.)  It  is  claimed  that  the 
Instrument  introduced  in  evidence  shows  that 
the  deed  of  trust  was  executed  by  the  Beards- 
ley Carriage  Company  and  not  by  the  defend- 
ant. (There  were  two  defendants.)  This  is 
so  clearly  a  clerical  error  in  the  petition  that 
it  requires  no  further  attention  from  us. 
Williams  v.  St  Joseph  Artesian  Ice  &  Cold 
Storage  Co.,  214  S.  W.  385. 

[2]  The  next  point  is  that  the  defendant 
Fred  C.  Wheeler  was  adjudged  a  bankrupt 
on  January  3,  1918,  some  three  months  prior 
to  the  institution  of  this  suit  and  that  a 
trustee  in  bankruptcy  had  been  appointed. 
Hence  defendants  urge  that  the  Jurisdiction 
in  this  case  is  in  the  United  States  District 
Court  and  was  not  in  the  trial  court  De- 
fendant Fred  C.  Wheeler  filed  a  plea  In  abate- 
ment setting  forth  these  facts,  which  was 
overruled.  We  think  there  is  no  merit  in 
this  contention.  The  petition  does  not  allege 
that  the  defendant  Fred  C.  Wheeler  had  at 
any  time  any  title  to  the  property.  In  his 
answer  he  alleges  that  the  property  was 
owned  by  his  wife.  In  his  schedule  filed  In 
bankruptcy  he  stated  that  be  had  no  proper- 
ty of  any  kind,  except  household  property 
not  covered  by  this  action.  Defendants  in- 
troduced testimony  to  show  that  Fred  O. 
Wheeler  executed  to  his  wife  two  bills  of 
sale,  transferring  all  the  property  in  contro- 
versy in  this  suit;  one  bill  of  sale,  which 
covered  the  horses  sued  for,  was  dated  May 
24,  1915,  and  the  other  bill,  covering  the  re- 
mainder of  the  property,  was  dated  October 
23,  1916.  The  undisputed  evidence  shows 
that  Fred  C.  Wheeler  had  no  interest  and  was 
claiming  none  in  the  property  at  the  time 
he  was  adjudged  a  bankrupt,  and  we  fail 
to  see  how  the  bankruptcy  court  could  have 
any  Jurisdiction  of  this  controversy. 

[3-6]  Defendants  contend  that  the  petition 
was  Insufficient  in  that  It  did  not  describe 
the  property  with  sufficient  particularity, 
and  that  the  chattel  mortgage  is  Invalid  for 
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the  same  reason.    The  petition  described  the 
property  as — 

"Six  head  of  horses,  one  cow,  three  farm 
'wagons,  one  spring  wagon,  one  new  and  spring 
top  buggy,  three  Takes,  two  cultivators,  two 
riding  listers,  two  sulky  plows,  two  walking 
plows,  one  McGormack  mower,  one  McCormack 
binder,  and  all  other  tools  and  implements,  all 
household  goods,  all  harness,  300  bushels  of 
corn,  ten  tons  of  hay,  now  at  this  time  kept 
and  contained  on  tne  farm  known  as  the  Wat- 
son farm,  approximately  two  miles  northeast 
of  the  city  of  St.  Joseph,  in  Washington  town- 
ship, Buchanan  county,  Mo." 

The  chattel  mortgage  described  the  same 
property,  except  that  the  property  was  on 
the  farm  owned  by  H.  C.  Beardsley  In  Wayne 
township.  It  was  shown  that  H.  C.  Beards- 
ley  owned  only  one  farm  In  Wayne  township, 
Buchanan  county,  and  that  it  was  the  farm 
where  the  property  was  situated  at  the  time 
the  mortgage  was  executed.  There  was  evi- 
dence that  the  property  had  been  removed 
to  the  farm  owned  by  a  man  of  the  name 
of  Watson,  in  the  French  Bottoms,  about 
two  miles  northwest  of  the  city  of  St.  Joseph. 
There  is  no  contention  on  behalf  of  defend- 
ants that  the  property  described  was  not 
originally  on  the  farm  described  in  the  mort- 
gage, or  that  it  had  not  been  moved  to  the 
Watson  farm  described  in  the  petition,  and 
was  not  at  the  latter  place  at  the  time  this 
suit  was  brought.  Undoubtedly  the  descrip- 
tion of  the  property  was  sufficient  Cobbey 
on  Replevin  (2d  Ed.)  t  547;  Bank  v.  Rags- 
dale,  158  Mo.  668,  59  S.  W.  987,  81  Am.  St 
Rep.  332;  Blurton  v.  Hansen,  135  Mo.  App. 
548,  116  S.  W.  474.  While  the  evidence  was 
that  the  Watson  farm  was  northwest  of  St. 
Joseph  and  not  northeast,  we  do  not  think 
that  this  error  made  the  description  In  the 
petition  bad.  The  township  in  which  the 
farm  was  located  was  given,  and  there  is 
no  claim  that  there  were  two'  Watson  farms. 

[t\  It  is  claimed  that  the  evidence  shows 
that  the  title  to  the  property  was  in  Mrs. 
Wheeler,  and  that  she  owned  It  at  the  time 
her  husband  gave  the  chattel  mortgage. 
Wheeler  admitted  that  he  signed  the  note  to 
Beardsley,  but  denied  that  he  had  signed 
any  mortgage.  The  records  of  the  recorder 
were  introduced  in  evidence,  showing  such 
a  mortgage  had  been  given,  but  it  was  not 
found  in  the  files  of  the  recorder's  office 
where  such  papers  are  kept  Wheeler's 
schedule  In  bankruptcy  recited  that  the  note 
he  signed  to  Beardsley  was  a  "secured"  debt. 
There  was  evidence  that  Wheeler  was  in 
possession  of  and  in  control  of  the  property 
when  he  gave  the  mortgage.  Defendants 
Introduced  testimony  tending  to  show  that 
Mrs.  Wheeler  received  $400  from  her  mother 
In  1907,  that  she  paid  for  the  horses,  and 
that  the  rest  of  the  property  was  bought  by 
her  husband,  but  that  Mrs.  Wheeler  claimed 
that  she  gave  her  husband  the  money  with 
which  to  buy  it   However,  the  verdict  of  the 


jury  Is  not  surprising,  for  the  reason  that 
defendants,  as  already  described,  introduced 
two  bills  of  sale,  showing  that  Fred  O. 
Wheeler  sold  the  property  to  Mrs.  Wheeler 
long  after  she  claimed  to  have  bought  or  had 
the  property  bought  with  her  .own  means. 
The  bill  of  sale  for  the  horses  recited  that 
Mrs.  Wheeler  actually  paid  the  purchase 
price  for  this  stock,  or  the  greater  portion  of 
it,  and  "this  deed  is  made  to  Bettle  any  ques- 
tion as  to  the  title  of  the  property."  The 
bill  of  sale  for  the  balance  of  the  property 
recited  that— 

"It  is  understood  that  this  bill  of  sale  was 
given .  subject  to  any  chattel  mortgage  or  any 
other  instrument  executed  by  me  [Fred  O. 
Wheeler]  selling,  transferring  or  assigning  said 
property." 

These  two  bills  of  sale  taken  together  tend 
strongly  to  show  that  Mrs.  Wheeler  had  no 
interest  In  the  property  at  the  time  they  were 
made.  The  second  bill  of  sale  recognized 
that  Fred  C.  Wheeler  had  previously  given 
a  chattel  mortgage  on  the  property.  He 
could  not  have  mortgaged  it  unless  he  had 
been  the  owner.  Under  the  evidence  it  was 
a  question  for  the  jury  as  to  whether  or  not 
Mrs.  Wheeler  ever  had  any  Interest  in  the 
property  prior  to  the  bills  of  sale.  The  Jury 
were  hot  required  to  believe  defendants'  tes- 
timony to  the  effect  that  Mrs.  Wheeler  fur- 
nished the  money  to  buy  the  property  in 
controversy.  The  Jury  could  have  taken  the 
language  used  in  the  first  bill  of  sale  as  evi- 
dence against  defendant  almost  as  strong 
as  the  recitations  in  the  second  bill.  The 
jury  could  have  said  under  all  the  evidence 
that  the  claim,  made  in  the  first  bill,  that 
Mrs.  Wheeler  already  had  title,  was  merely 
an  effort  to  defeat  the  Inference  of  ownership 
in  Mr.  Wheeler  that  the  giving  of  any  bill 
of  sale  by  him  would  Imply.  The  fact  that 
the  bills  of  sale  were  taken  is  evidence  that 
Mrs.  Wheeler  had  no  Interest  in  the  property 
at  the  time  they  were  given,  and  that  her 
husband  was  the  owner  at  that  time. 

[7]  It  Is  claimed  that  under  the  instrument 
transferring  the  property  from  the  Beards- 
ley Carriage  Company  to  this  plaintiff,  plain- 
tiff had  no  right  to  bring  a  suit  of  this  kind. 
This  Instrument  contained  a  clear  defeasance 
clause,  making  it  a  deed  of  trust  for  the  bene- 
fit of  the  creditors.  The  deed  of  trust  did 
not  require  the  creditors  to  authorize  a  suit 
of  this  kind.  Defendants  have  cited  no  cases 
in  point  going  to  show  that  plaintiff  did  not 
have  authority  to  bring  this  suit  There  is 
no  fatal  variance  between  the  allegations 
in  the  petition  and  the  proof.  The  petition 
does  not  allege,  as  defendants  contend,  that 
plaintiff  was  a  trustee  for  the  Beardsley 
Carriage  Company.  It  is  true  he  is  so  de- 
scribed In  the  caption.  The  caption  is  no 
part  of  the  petition,  and  in  the  petition  it- 
self plaintiff  alleges  that  he  is  suing  as  trus- 
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tee  for  the  creditors  of  the  Beardsley  Car- 
riage Company. 

[8,1]  Objection  Is  made  to  plaintiff's  In- 
struction No.  1.  It  Is  contended  that  the 
Instruction  does  not  require  the  jury  to  find 
that  the  chattel  mortgage  was  filed  for  rec- 
ord, "and  If  the  mortgage  was  not  recorded 
Mrs.  Wheeler  had  title  to  the  property  under 
the  bills  of  sale."  The  Instruction  required 
the  Jury  to  find  that  Fred  C.  Wheeler  exe- 
cuted the  mortgage.  The  defense  was  not 
that  Mrs.  Wheeler's  title  was  superior  to  that 
of  plaintiff  for  the  reason  that  plaintiff  failed 
to  record  his  chattel  mortgage,  and  that  she 
obtained  the  superior  title  by  afterwards 
obtaining  bills  of  sale  to  the  property.  The 
defense  was  that  Mrs.  Wheeler  owned  the 
property  from  the  beginning.  The  evidence 
showing  the  recording  was  record  evidence. 
We  think  there  was  no  such  Issue  as  now 
claimed  In  the  case.  The  question  as  to  the 
powers  conferred  by  the  deed  of  trust  upon 
plaintiff  was  a  question  for  the  court  and  not 
for  the  Jury.  Tula  deed  of  trust  was  a  writ- 
ten instrument,  and  its  construction  was  for 
the  court. 

[10,11]  The  other  attacks  made  on  plain- 
tiff's Instruction  No.  1  are  without  merit 
Instruction  No.  1  purports  to  cover  the  entire 
case  and  direct  a  verdict  It  is  contended 
that  it  fails  to  find  that  the  right  of  posses- 
sion to  the  property  was  In  plaintiff,  and  that 
defendants  wrongfully  detained  the  same. 
Replevin  is  a  possessory  action,  and  the 
Issues  to  be  determined  are  the  right  of  pos- 
session in  plaintiff  and  the  unlawful  deten- 
tion or  possession  on  the  part  of  defend- 
ants. Section  2687,  R.  S.  1909;  Barnes  v. 
Plessner,  187  Mo.  App.  671,  119  8.  W.  457; 
Grant  v.  Srubblefield,  Jr.,  138  Mo.  App.  555, 
120  S.  W.  647.  These  Issues  were  submitted: 
Instruction  No.  1  required  the  Jury  to  find 
that  Fred  C.  Wheeler  executed  the  chattel 
mortgage,  that  Wheeler  owned  the  property 
described  in  It  and  that  the  note  secured  by 
it  was  unpaid.  Defendants  admitted  that 
the  property  had  been  removed  from  where 
it  was  when  the  mortgage  was  executed. 
They  likewise  admitted  that  they  were  in 
possession  of  the  property,  and  denied  plain- 
tiff's right  to  it  on  the  ground  that  it  belonged 
to  Mrs.  Wheeler  at  the  time  he  mortgaged  it 
The  mortgage  provided  that  In  case  the  note 
was  unpaid  when  due  that  plaintiff  would 
be  entitled  to  possession.  It  was  not  neces- 
sary to  require  the  jury  to  find  in  so  many 
words  that  the  defendant  wrongfully  de- 
tained the  property.  If  the  Jury  found  the 
facts  as  stated  in  plaintiff's  instruction  No.  1, 
they  found  that  the  property  was  unlawfully 
detained,  as  unlawful  detention  would  fol- 
low as  a  matter  of  law.  Defendants  denied 
that  Wheeler  owned  the  property,  claiming 
that  Mrs.  Wheeler  owned  It  at  the  time  plain- 
tiff claimed  he  signed  the  mortgage.    They 


tried  the  case  on  the  theory  that  plaintiff 
had  no  right  to  the  property  because  Wheeler 
had  not  owned  the  property,  because  Wheeler 
had  not  mortgaged  it  because  the  debt  had 
been  paid,  and  because  .Wheeler  waa  a  bank- 
rupt. Plaintiff's  instruction  No.  1  required, 
In  effect  that  all  of  those  issues  that  were 
properly  In  the  case  be  found  against  de- 
fendants. Possession  In  defendants  was  ad- 
mitted. Plaintiff's  instructions  submitted 
all  the  Issues  in  the  case,  and  were  not  er- 
roneous. 

[12]  Instruction  No.  2,  given  for  plain- 
tiff, was  the  approved  one  on  the  credibility 
of  witnesses,  and  was  clearly  proper  even 
in  connection  with  the  facts  In  this  case. 
We  are  unable  to  find  Instruction  No.  5.  De- 
fendants' instruction  No.  D-IV  was  properly 
refused.  The  evidence  shows  the  opposite 
to  the  facts  therein  stated,  and  there  was 
no  such  issue  in  the  case  in  any  event.  We 
find  no  error  in  the  admission  of  testimony. 
The  insufficiency  of  the  verdict  was  not 
raised  in  either  the  motion  for  a  new  trial 
or  in  the  motion  in  arrest  Under  the  cir- 
cumstances we  cannot  consider  the  points 
made  in  reference  to  the  verdict  Clark  v. 
Porter,  90  Mo.  App.  148;  Kamerlck  v.  Cas- 
tleman,  29  Mo.  App.  658.  There  was  no  error 
in  the  trial,  and  the  Judgment  is  therefore 
affirmed. 

All  concur. 


MAYO  et  al.  r.  J.  L.  PRICE  BROKERAGE 
CO.    (No.  2487.) 

(Springfield    Court    of    Appeals.      Missouri. 
Feb.  28,  1920.) 

1.  Sales  «=»79— Delivery  to  be  at  buyer's 
place  or  business  under  offer  to  sell 
"delivered." 

When  plaintiffs  accepted  defendant's  tele- 
grams from  his  place  of  business  offering  to 
sell  plaintiffs  two  cars  of  potatoes  at  a  named 
price  "delivered,"  the  contract  required  deliv- 
ery at  plaintiffs'  place  of  business. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Deliv- 
er.] 

2.  Venue  <§=»14  —  Venue  of  action  fob 
breach  bt  failure  to  deliver  goods  bold 
»n  county  where  delivery  should  have 
been  made. 

Where  a  contract  of  sale  was  to  be  per- 
formed by  delivery  at  the  town  of  the  buyers' 
place  of  business,  its  breach  by  failure  to  de- 
liver made  the  cause  of  action  accrue  in  such 
town;  the  county  in  which  it  was  situated  be- 
ing the  proper  venue  of  the  buyers'  action. 

3.  Sales  «=>418(2)  —  Buyer's  measure  of 
damages  fob  breach  difference  between 
contract  and  market  prices  at  place  of 

BREACH. 

The  measure  of  damages  for  breach  of  a 
contract  of  sale  of  goods  is  the  difference  be- 
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tween  the  contract  price  and  the  market  price 
at  the  time  and  place  of  breach. 

4.  Sales    «J=»420— Evidence    sufficient    to 

TAKE    CASE    TO    JUBY    ON   POINT    OF   MARKET 
PRICE  OF  QOODB  NOT  DELIVERED. 

In  an  action  by  buyer*  of  potatoes  for  the 
seller's  breach  through  failure  to  deliver,  tes- 
timony of  the  buyers'  manager  that  when 
he  bought  potatoes  in  place  of  the  car  not 
shipped  he  wag  "compelled"  to  pay  a  certain 
price  per  bushel,  etc.,  held  sufficient  to  take  the 
case  to  the  jury  on  the  point  of  the  market 
price  of  potatoes  at  the  time,  material  in  fix- 
ing damages. 

5.  Sales  <©=»421— Instruction  pbopebly  fix- 
ing DAMAGES  FROM  FAILURE  TO  DELIVER,  AT 
DIFFERENCE  BETWEEN  CONTRACT  AND  MAR- 
KET PRICES. 

In  an  action  by  the  buyers  of  potatoes  for 
the  seller's  failure  to  deliver  a  car,  instruc- 
tion that  the  buyers'  damage  was  the  differ- 
ence between  the  price  at  which  the  car  was 
purchased  and  the  reasonable  amount  the  buy- 
ers were  required  to  pay  on  the  market  for 
potatoes  on  the  seller's  failure  to  deliver  held 
to  fix  the  measure  of  damages  properly  at  the 
difference  between  the  contract  and  market 
prices. 

6.  Trial  «=»296(2)— Instructions  must  bi 
bead  together. 

In  an  action  for  failure  to  deliver  potatoes 
sold,  the  first  instruction  requiring  the  jury  to 
find  there  was  a  contract  of  sale  between  the 
parties  was  not  erroneous  as  misleading  where 
the  next  instruction  correctly  stated  that  the 
correspondence  between  the  parties  showed 
a  valid  contract  of  sale,  since  instructions  must 
be  read  together. 

7.  Appeal  and  bbrob  «S=>1083(5)— Appellant 

CANNOT    COMPLAIN     OF    ERROR    IN    INSTRUC- 
TION WHICH  HARMED  ONLT  APPELLEE. 

Defendant  cannot  complain  of  an  instruc- 
tion the  only  error  in  which  might  have  in- 
jured plaintiff. 

8.  Appeal  and  bbbor  <8=>1064(1)— Instruc- 
tion THAT  LETTERS  AND  TELEGRAMS  CONSTI- 
TUTED CONTRACT  OF  SALE  IN  FACT  MADE  BT 
TELEGRAMS  ALONE  HARMLESS. 

In  an  action  for  failure  to  deliver  potatoes 
sold,  though  three  telegrams  between  the  par- 
ties constituted  a  contract  without  any  aid 
from  following  letters  which  confirmed  and 
showed  the  contract  had  been  made,  instruc- 
tion that  the  letters  and  telegrams  constituted 
a  contract  of  sale  was  harmless  to  defendant 
seller. 

9.  Sales  <g=>415— Car  shortage  preventing 

DELIVERY    MATTES    OF   DEFENSE   TO    DEFEND- 
ANT BELLES. 

Whether  there  was  a  car  shortage  sufficient 
to  excuse  defendant  seller  of  potatoes  from  de- 
livering a  carload  to  plaintiff  buyers  was  a 
matter  of  defense  to  be  shown  by  defendant 
seller. 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty; Sterling  H.  McCarty,  Judge. 


Action  by  J.  R.  Mayo  and  W.  M.  Robin- 
son, copartners  doing  business  under  the 
firm  and  style  name  of  Mayo  &  Robinson, 
against  the  J.  L.  Price  Brokerage  Company. 
From  judgment  for  plaintiffs,  defendant  ap- 
peals.   Affirmed. 

Duncan  &  Corbett,  of  Caruthersville,  and 
W.  K.  Amlck,  of  St.  Joseph,  for  appellant 

Ward  &  Reeves,  of  Caruthersville,  for  re- 
spondents. 

STUROIS,  P.  J.  The  plaintiffs  are  a 
wholesale  grocery  firm  at  Caruthersville, 
Mo.,  and  defendant  Is  a  commission  firm  at 
St  Joseph,  Mo.  This  suit  Is  for  damages  for 
breach  of  contract  by  which  defendant  sold  to 
plaintiffs  two  carloads  of  potatoes  at  $1.27 
per  bushel  to  be  delivered  to  plaintiffs  at  Ca- 
ruthersville. The  contract  was  made  October 
18,  1816,  by  telegrams.  By  the  first  tele- 
gram, sent  from  St  Joseph,  Mo.,  defendant 
offered  to  sell  plaintiffs  two  carloads  of  po- 
tatoes, "shipment  as  quick  as  can  get  cars 
dollar  twenty-seven  delivered."  Plaintiffs 
answered,  accepting  the  offer  on  condition 
that  the  potatoes  were  first-class  stock  and 
asked  confirmation.  Defendant  answered 
confirming  sale  "subject  to  delay  account  car 
shortage."  One  car  of  these  potatoes  was 
delivered,  and  there  is  no  controversy  as  to 
that  The  other  car  was  not  delivered,  the 
defendant  definitely  notifying  plaintiffs  that 
it  would  not  deliver  the  other  car  on  Decem- 
ber 4,  1916.  Plaintiffs  sue  for  the  difference 
between  the  contract  and  market  prices  of 
those  potatoes.  The  verdict  is  for  plaintiffs 
for  $240,  and  defendant  appeals. 

The  defendant  offered  no  evidence,  and  the 
court  gave  all  the.  instructions  it  asked.  It 
will  not  be  necessary  to  do  more  than  note 
briefly  the  informally  assigned  errors  on  de- 
fendant's behalf. 

[1]  We  must  overrule  the  contention  that 
the  contract  does  not  require  delivery  of  the 
potatoes  at  Caruthersville.  The  plaintiffs' 
place  of  business  was  Caruthersville,  and 
when  defendant  by  telegrams  from  St 
Joseph,  Mo.,  offered  to  sell  plaintiffs  two 
cars  of  potatoes  at  the  named  price  "deliver- 
ed," there  could  be  but  one  fair  meaning  of 
the  offer,  and  that  is  delivered  at  Caruthers- 
ville. That  such  was  the  understanding  and 
intention  of  the  parties  is  evident  and  the 
subsequent  acts  and  correspondence  confirm 
this  understanding. 

[2]  This  being  true,  the  contract  was  to  be 
performed  at  Caruthersville,  and  Its  breach 
accrued  the  cause  of  action  there,  and  that 
county  was  the  proper  venue  of  this  action. 
Peak  v.  International  Harvester  Co.,  194  Mo. 
App.  128,  186  S.   W.  574. 

[3, 4]  We  agree  that  the  measure  of  dam- 
ages for  breach  of  contract  of  sale  of  goods 
la  the  difference  between  the  contract  price 


<ts»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Nuinbered  Digests  and  Indexes 


Digitized  by 


Google 


93i 


218  SOUTHWESTERN  REPORTEE 


Ola 


and  the  market  price  at  the  time  and  place 
of  the  breach.  No  citation  of  authorities  la 
necessary.  We  do  not  agree,  however,  that 
there  was  no  sufficient  evidence  of  such  mar- 
ket price.  Plaintiffs'  manager  testified  that 
he  had  active  charge  of  the  buying  and  sell- 
ing, and,  as  his  firm  was  dealing  quite  large- 
ly In  potatoes,  it  is  a  fair  and  almost  neces- 
sary Inference  that  he  kept  himself  posted 
as  to  the  market  price.  He  testified  that  the 
price  of  potatoes  .kept  going  up  from  the 
date  of  this  contract  till  In  December,  when 
defendant  breached  the  contract,  and  after 
that  time;  that  he  bought  potatoes  for  his 
firm  in  place  of  the  car  that  defendant  re- 
fused to  ship  and  was  compelled  to  pay  $1.75 
per  bushel.  As  It  is  shown  that  he  was  buy- 
ing on  the  general  market,  what  he  was  com- 
pelled to  pay  was  certainly  evidence  that 
such  was  then  the  market  price.  When  ask- 
ed if  "at  that  time  potatoes  were  $1.75  per 
bushel,"  he  answered  "Yes."  While  the 
form  of  the  question  may  be  objectionable, 
the  only  objection  to  same  was  that  it  was 
"wholly  foreign  to  the  issues  in  the  case." 
The  evidence  is  sufficient  to  take  the  case  to 
the  jury  on  this  point. 

[6]  The  instruction  given  on  this  point 
could  hardly  have  been  misunderstood.  It 
reads  that — 

If  "on  account  of  the  failure  and  refusal  of 
the  defendants  to  so  ship  said  carload  of  po- 
tatoes to  the  plaintiffs,  plaintiffs  were  required 
to  and  did  purchase  potatoes  from  other  per- 
sons at  a  large  increase  in  price  over  the  price 
agreed  upon  for  the  purchase  of  said  car  of 
potatoes  from  the  defendants,  and  the  plain- 
tiffs were  thereby  damaged,  then  you  will  find 
the  issues  for  the  plaintiffs  and  assess  their 
damage  at  such  amount  as  you  may  believe 
and  find'  from  the  evidence  is  the  difference  be- 
tween the  price  at  which  said  cars  of  potatoes 
were  purchased  by  the  plaintiffs  from  the 
defendants  and  the  reasonable  amount  the  plain- 
tiffs were  required  to  pay  on  the  market  for 
such  potatoes  at  the  time  the  defendant  failed 
and  refused  to  deliver  said  potatoes  to  the  plain- 
tiffs, not  to  exceed  the  sum  of  $250." 

The  italics  are  ours,  and  merely  point  out 
that  the  measure  of  damages  fixed  by  the 
instruction  Is  the  difference  between  the  con- 
tract and  market  prices. 

[6,  7]  The  instructions  must  be  read  to- 
gether, and  while  instruction  numbered  1 
requires  the  jury  to  find  that  there  was  a 
contract  of  sale  of  these  potatoes  between 
the  parties,  the  next  instruction  correctly 
tells  the  jury  that  the  correspondence  be- 
tween the  parties  shows  a  valid  contract  of 
sale.  It  would  have  been  better  If  the  first 
instruction  had  so  stated,  but  the  jury  was 
not  misled.  It  reached  the  correct  conclu- 
sion. The  defendant  cannot  complain  of  an 
Instruction  the  only  error  in  which  might 
have  injured  plaintiff. 

[I]  The  next  error  complained  of  1b  that 


the  court  by  its  instruction  told  the  jury  that 
the  "letters  and  telegrams"  between  the  par- 
ties constituted  a  contract  for  the  sale  and 
delivery  of  these  potatoes.  The  defendant 
points,  out  that  the  three  telegrams  alone 
constituted  a  contract  without  any  aid  from 
the  letters;  and  this  is  true.  The  letters 
which  follow,  however,  do  confirm  and  show 
that  the  contract  had  been  made.  We  fall 
to  see  how  defendant  was  prejudiced  by  the 
inaccuracy  of  this  instruction. 

[9]  The  plaintiffs'  evidence  tends  to  show 
that  there  was  no  car  shortage  sufficient  at 
least  to  excuse  defendant  in  not  shipping  the 
carload  on  that  account  In  fact,  defendant 
in  the  interim  offered  to  sell  plaintiff  other 
potatoes  at  a  higher  price.  We  think,  more- 
over, that  the  question  of  there  being  a  car 
shortage  sufficient  to  excuse  defendant  from 
delivering  this  carload  is  a  matter  of  defense. 
Defendant  offered  no  evidence  on  this  sub- 
ject 

There  is  evidence  that  30,000  pounds  or 
500  bushels  of  potatoes  constitute  a  mini- 
mum carload.  The  Jury's  verdict  Is  based 
on  this  quantity.  This  appeal  is  without 
merit  and  the  judgment  is  affirmed. 

FARRING'JCON  and  BRADLEY,  JJ.,  con- 
cur. 


McGEB  et  al.  ▼.  DUNNIGAN  et  aL 
(No.  13470.) 

(Kansas  City  Court  of  Appeals.     Missouri. 
Jan.  5,  1920.) 

i.  Appeal  and  xbbob  <8=»719(1),   761— Foi- 

1CAL  ASSIGNMENT  Of  EBBOBS  UNNECESSARY, 
BUT  POINTS  BELIED  ON  FOB  REVERSAL  MUST 
BE  SET  FOBTH. 

Under  the  present  statute  no  formal  sepa- 
rate assignment  of  errors  is  required,  bat  the 
points  or  legal  propositions  relied  on  for  re- 
versal must  be  set  forth  in  the  brief  required 
by  rules  15  and  16  (160  S.  W.  xiii,  riv). 

2.  Appeal   and   ebbob   dj=»761  —  Abstract 

POINTS  UNCONNECTED  WITH  CASE  HELD  IH- 
SUFFICIKNT. 

Abstract  propositions  in  appellant's  brief 
under  the  designation  "Points  and  Authori- 
ties," not  applied  to  the  case,  and  without  any 
suggestion  that  they  were  connected  with  any 
rulings  or  any  complaint  of  error  justifying  re- 
versal committed  by  the  trial  court,  held  in- 
sufficient. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Thos.  B.  Buckner,  Judge. 
"Not  to  be  officially  published." 

Action  by  Thomas  McGee  and  others 
against  James  J.  Dunnlgan  and  others. 
From  a  judgment  for  plaintiffs,  defendants 
appeal.    Appeal  dismissed. 
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Fyke,  Snider  &  Hume,  of  Kansas  City,  for 
appellants. 

Ball  &  Ryland,  Maurice  J.  O'Sulllvan, 
and  Julius  C.  Shapiro,  all  of  Kansas  City, 
for  respondents. 

PEB  CURIAM.  Plaintiffs'  action  Is  for 
damages  alleged  to  bare  accrued  to  them 
on  account  of  breach  of  contract  whereby 
plaintiffs  procured  a  bond  for  defendants  at 
their  request  and  also  certain  insurance,  all 
of  which  defendants  rejected  without  right- 
ful cause.  The  Judgment  in  the  trial  court 
was  for  the  plaintiffs,  and  defendants  ap- 
pealed. 

[1]  Plaintiff  has  moved  to  dismiss  the  ap- 
peal on  the  ground  that  no  error  has  been 
assigned  by  defendants  either  by  formal  as- 
signment of  errors  or  by  points  and  authori- 
ties in  their  briefs.  We  think  the  motion 
Is  good.  There  is  no  formal  separate  assign- 
ment of  errors  as  under  the  old  practice  now 
required  by  the  statute.  Formerly  it  was 
necessary  (sections  3764,  3765,  B.  S.  1879), 
but  those  sections  were  dropped  in  the  re- 
vision of  1889  and  have  not  appeared  since. 
Instead  however,  the  brief  required  by  our 
rules  15  and  16  (169  S.  W.  xili,  xiv)  must  set 
forth  the  points  or  legal  propositions  relied 
on  for  reversal. 

[2]  No  compliance  with  these  rules  is  at- 
tempted by  defendants.  The  only  brief  we 
have  is  what  is  designated  "Points  and  Au- 
thorities," reading  as  follows: 

'Points  and  Authorities. 

"I.  If  a  right  of  action,  accrued,  it  was  in 
favor  of  the  United  States  Fidelity  &  Guar- 
anty, and  not  plaintiffs,  for  plaintiffs  were  then 
acting  for  said  company,  and  are  not  alleged 
or  shown  to  have  had  authority  or  capacity  to 
make  or  place  liability  insurance  except  as 
agents  for  said  company.  Section  7047,  R.  S. 
1909;  section  7049,  R.  S.  1909;  Huggins  Can- 
dy Co.  ▼.  People's  Ins.  Co.,  41  Mo.  App.  541. 

"II.  Definite  subject-matter,  time,  and  some 
consideration  are  essential  elements  to  any  con- 
tract. Neither  element  is  expressed  in  the  in- 
strument on  which  this  action  is  founded. 

"III.  If  the  indefinite  doings  shown  amount 
to  a  liability  insurance,  or  an  obligation  to  de- 
fendants to  take  liability  insurance,  it  was  not 
for  a  fixed  time.  Both  parties  retained  the 
right  to  terminate  the  insurance  at  any  time, 
and  plaintiffs  claim  defendants  did  reject  and 
return  said  policy  that  they  accepted  then,  and 
returned  it  to  their  principal,  from  whom  it 
had  originated,  as  canceled,  by  whom  it  was 
retained,  all  before  it  had  earned  but  a  small 
amount  of  premium,  if  any. 

"IV.  When  suit  was  commenced,  a  cause  of 
action  had  not  accrued.  The  subject  of  the 
controversy  bad  not  been  completed  and  was 
not  in  existence. 

"V.  Defendant's  demurrer  at  the  close  of 
the  evidence  raised  each  of  the  points  enumer- 
ated, and  same  are  preserved  in  the  motion  for 
new  trial  and  in  arrest." 


Here  we  have  several  abstract  proposi- 
tions, not  applied  to  any  case  and  without 
even  remote  suggestion  whether  they  con- 
nect with  any  rulings  of  the  trial  court  or 
whether  there  Is  any  complaint  that  the  trial 
court  committed  error  justifying  reversal  by 
violating  any  of  these  propositions.  In  rea- 
son and  for  all  practical  purposes  the  rul- 
ing of  the  Supreme  Court  in  Frick  v.  Millers' 
National  Ins.  Co.,  "213  S.  W.  854,  and  Vahl- 
dlck  v.  Vahldick,  264  Mo.  529,  175  S.  W. 
199,  applies  here. 

The  appeal  will  be  dismissed. 


CHILDS  v.  WABASH  R.  R. 
(No.  13414.) 


(Kansas  City  Court  of  Appeals,    Missouri. 
Jan.  26,  1920.) 

Railroads  <,  1 113(7)— Evidence  sufficient 
to  show  negligence  in  striking  horse. 
In  an  action  for  the  value  of  a  horse  struck 
by  a  traiii,  evidence  held  sufficient  to  support 
a  finding  of  negligence  in  failing  to  stop  or 
•low  down  the  speed  of  the  train. 

Appeal  from  Circuit  Court,  Schuyler  Coun- 
ty;  N.  M.  Pettingill,  Judge. 
"Not  to  be  officially  published." 

Action  by  Elmer  Childs  against  the  Wa- 
bash Railroad.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

N.  8.  Brown  and  L.  H.  Strasser,  both  of 
St.  Louis,  and  Higbee  &  Mills,  of  Kirksville, 
for  appellant 

Fogle  &  Fogle,  of  Lancaster,  for  respondent 

ELLISON,  P.  J.  Plaintiff's  action  is  for 
damages  resulting  from  defendant  negligent- 
ly Injuring  his  horse  so  badly  that  it  was  nec- 
essary to  kill  him.  He  obtained  Judgment 
for  $200. 

The  case  was  submitted  to  the  court  with- 
out the  aid  of  a  jury.  No  instructions  were 
asked  save  those  in  the  nature  of  a  demurrer 
to  the  evidence  at  the  close  of  the  testimony 
In  plaintiff's  behalf  and  at  the  close  of  the 
case. 

Defendant's  fast  night  train,  running  at 
45  miles  an  hour,  struck  the  horse,  within 
the  unfenced  switch  grounds  of  Coatsville. 
No  one  saw  the  collision,  but  horse  tracks  be- 
tween the  rails,  and  evidence  of  the  horse 
being  dragged  a  distance  together  with  blood 
and  hair  and  his  being  found  the  next  morning 
with  one  foot  cut  off  and  his  hip  injured,  was 
ample  to  show  he  was  hurt  by  the  train.  De- 
fendant does  not  deny  that  evident  fact,  but 
claims  there  was  no  substantial  proof  of 
negligence.  We  think  that,  considering  the 
i  circumstances,   connected  with   positive  evi- 
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dence  given,  there  was  ample  evidence  to 
Justify  the  court's  finding  in  plaintiffs  favor. 
The  evidence  in  defendant's  behalf  strength- 
ened plaintiff's  case.  The  statements  of  those 
in  charge  of  the  engine  was  contradicted  by 
circumstances  and  physical  facts.  For  in- 
stance, it  was  stated  that  the  horse  came 
up  out  of  a  dump  or  fill,  and  was  not  fully 
on  the  track  when  struck ;  that  "he  came  up 
unexpectedly  in  front  of  toe."  No  tracks  or 
marks  were  visible  to  corroborate  that  state- 
ment. On  the  contrary,  the  evidence  of  other 
witness  showed  signs  that  the  horse  had 
walked  and  then  ran  down  the  track  before  he 
was  overtaken. 

There  was  evidence  tending  to  show  that 
the  horse  could  have  been  seen  by  defendant's 
servants  In  time  for  them  to  have  avoided 
a  collision.  It  is  manifest  from  the  evidence 
that  the  train  could  have  been  stopped  al- 
together, or  else  brought  to  such  slow  speed 
as  to  have  allowed  the  horse  to  escape.  The 
fireman  did  not  know  in  what  distance  the 
train  could  have  been  stopped,  and'  the  engi- 
neer, after  saying  the  quickest  he  could  have 
stopped  was  3,000  feet,  refused  to  be  cross- 
examined  on  that  statement 

The  Judgment  was  manifestly  for  the  right 
party,  and  is  affirmed. 

All  concur. 


LINDSTROM  v.  KANSAS  CITY  SOUTHERN 
RY.  CO.     (No.  13490.) 

(Kansas  City  Court  of  Appeals.     Missouri. 
Jan.  26, 1920.) 

1.  Assault  and  batteby  $=>39— Punitive 
damages  not  recoverable  without  actu- 
al damage. 

When  no  actual  damage  is  suffered,  puni- 
tive damages  cannot  be  allowed  in  an  action 
for  assault. 

2.  Trial  ®=»333— Verdict  finding  no  ao- 
tual  damages  and  assessing  punitive 
damages  insufficient  to  8uppobt  judg- 
MENT. 

Where,  in  an  action  for  assault,  the  court 
told  the  jury  to  find  for  plaintiff  if  he  was  as- 
saulted and  seriously  injured,  and  to  find  for 
defendant  if  plaintiff  received  no  injuries,  a 
verdict  finding  the  issues  for  plaintiff  and  as- 
sessing his  punitive  damages  at  $500,  and  "for 
actual  damages  none,"  was  contradictory,  and 
no  judgment  could  be  rendered  thereon. 

3.  New  trial  «=»74— Trial  «=>339(3)— Con- 
tradictory VERDICT  SHOULD  BE  COBBECTED, 
OB  NEW   TRIAL  GRANTED. 

Where,  in  an  action  for  assault,  the  jury 
found  for  plaintiff,  but  also  found  that  he  had 
sustained  no  actual  damage,  and  assessed  mere- 
ly punitive  damages,  the  court  should  have  sent 
the  jury  back,  with  instructions  to  return  a 
proper  verdict,  and,  failing  to  do  this,  should 
have  granted  a  new  trial. 


4.  New  trial  «J=>110— Mat  be  granted  on 

THE     COURT'S    MOTION     WHEN     VERDICT    CON- 
TRADICTORY. 

Where  the  verdict  was  contradictory  in  an 
action  for  assault,  jn  that  it  found  the  issues 
for  plaintiff,  but  further  found  that  there  were 
no  actual  damages,  and  assessed  merely  puni- 
tive damages,  the  court  could  set  it  aside,  and 
grant  a  new  trial,  without  any  motion  being 
filed. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Tbos.  B.  Buckner,  Judge. 

Action  by  Olaf  Lindstrom  against  the  Kan- 
sas City  Southern  Railway  Company.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Reversed  and  remanded. 

Clay  C.  Rogers,  Virgil  Yates,  and  C.  W. 
Prince,  all  of  Kansas  City,  for  appellant 

Cyrus  Crane  and  Hugh  E.  Martin,  both  of 
Kansas  City,  for  respondent 

BLAND,  J.  This  is  an  action  for  assault 
committed  upon  the  person  of  plaintiff  by  on 
agent  and  servant  of  the  defendant.  The  ju- 
ry returned  the  following  verdict: 

Ten.  «,  1919. 
"We,  the  undersigned  jurors,  find  the  issues 
for  plaintiff,  and  do  assess  his  punitive  damages 
at  $500.00  (five  hundred  dollars).     For  actual 
damages,  none." 

Upon  this  verdict  the  court  rendered  a 
Judgment  in  favor  of  the  plaintiff  and  against 
the  defendant  in  the  stun  of  $500.  On  the  8th 
day  of  February,  1919,  and  at  the  same  term, 
defendant  filed  a  motion  for  judgment  for  de- 
fendant, claiming .  that  the  verdict  was  in 
favor  of  defendant  On  February.  10,  1919, 
and  at  the  same  term,  defendant  filed  a  mo- 
tion in  arrest  of  Judgment.  Both  of  these 
motions  were  sustained ;  the  motion  In  arrest 
of  judgment  first.  The  court  thereupon  ren- 
dered Judgment  on  the  verdict  in  favor  of  the 
defendant,  and  plaintiff  has  appealed. 

[1]  It  is  well  settled  that,  when  no  actual 
damage  is  suffered,  no  punitive  damages  can 
be  allowed.  Hoagland  v.  Amusement  Co.,  170 
Mo.  335,  70  S.  W.  878,  94  Am.  St  Rep.  740; 
Mills  v.  Taylor,  85  Ma  App.  Ill;  Adams  v. 
Railroad,  149  Mo.  App.  278,  130  S.  W.  48.  It 
is  therefore  insisted  by  the  defendant  that, 
as  the  Jury  found  plaintiff  sustained  no  actu- 
al damages,  the  verdict  was  in  effect  a  ver- 
dict for  the  defendant,  and  that  the  court 
properly  corrected  the  judgment,  so  as  to 
comply  with  the  verdict. 

[2,  3]  It  is  apparent  to  us  that  the  verdict  is 
neither  for  the  plaintiff  nor  for  the  defend- 
ant on  the  question  of  actual  damages.  The 
verdict  recites  that  the  Jurors  "find  the  is- 
sues for  plaintiff."  The  jury  were  instructed 
that  if— 

"  *  *  *  the  defendant,  by  and  through  one 
of  its  guards,  watchmen,  and  detectives,  then 
and  there  unlawfully,  willfully,  and  malicious!/, 
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and  without  reasonable  or  probable  cause  there- 
for, touched,  struck,  beat,  and  kicked  this  plain- 
tiff, if  you  so  find,  then  and  there  and  there- 
by seriously  'injuring;  plaintiff,  if  you  so  find, 
*  *  *  then  your  verdict  must  be  for  the 
plaintiff." 


v.  HERMER 


They  were  also  instructed  that,  if  the  jury 
found  that  plaintiff  received  no  injuries,  their 
verdict  must  be  for  the  defendant.  There- 
fore, as  the  jury  found  the  Issues  for  plain- 
tiff, they  necessarily  found  that  he  suffered 
at  least  nominal  actual  damages';  but  the 
jury,  after  finding  such  facts,  turned  around 
and  found  that  plaintiff  had  received  no  ac- 
tual damage.  Clearly  the  verdict  Is  contra- 
dictory, and  no  judgment  could  have  been 
rendered  thereon.  Hoagland  v.  Amusement 
Co.,  supra,  170  Mo.  345,  70  8.  W.  878,  94  Am. 
St.  Rep.  740;  Mills  ▼.  Taylor,  supra,  85  Mo. 
App.  loc.  cit.  116.  The  court,  before  receiving 
and  recording  the  verdict,  should  have  sent 
the  jury  back,  with  Instruction  to  return  a 
proper  verdict,  and,  upon  his  failing  to  do 
this,  and  after  the  jury  was  discharged,  he 
should  have  granted  a  new  trial.  Newton  v. 
Railroad  Co.,  168  Mo.  App.  199,  153  S.  W. 
495. 

[4]  It  is  claimed  that,  as  defendant  did  not 
file  a  motion  for  a  new  trial,  the  court  was 
without  power  to  set  aside  the  verdict  We 
think  there  is  no  merit  in  this  contention. 
The  verdict  was  fatally  defective,  and  the 
court  could  have  set  it  aside  and  granted  a 
new  trial,  without  any  motion  of  any  kind  be- 
ing filed.    Newton  v.  Railroad,  supra. 

Plaintiff  contends  that  the  verdict  and 
original  judgment  were  proper,  for  the  reason 
that,  if  there  was  any  error  in  the  verdict,  it 
was  against  plaintiff,  and  defendant  cannot 
complain.  In  support  of  this  contention  he 
cites  the  case  of  Adams  v.  Railroad,  supra. 
The  verdict  in  that  case  was  as  follows: 

"We,  the  jury,  find  the  issues  for  the  plain- 
tiff,  and  do  assess  to  him  the  sum  of  

dollars  as  actual  damages,  and  do  assess  to 
him  the  sum  of  one  hundred  dollars  for  puni- 
tive damages." 

The  court  in  that  case  held  that,  as  the 
Issues  were  found  for  plaintiff,  he  was  enti- 
tled to  at  least  nominal  damages,  and  the 
omission  of  the  jury  to  assess  such  damages 
was  an  error  against  plaintiff.  The  verdict 
In  the  case  at  bar  is  not  like  the  one  in  that 
case,  for  the  reason  that  in  this  case  the  jury 
expressly  found  that  plaintiff  did  not  suffer 
any  actual  damages.  This  was  not  a  mere 
omission  to  find  such  damages,  as  occurred  in 
the  Adams  Case ;  but  the  verdict  was  clearly 
contradictory,  and  no  judgment  of  any  kind 
could  have  been  rendered  thereon.  The  court 
did  right  in  setting  aside  the  original  judg- 
ment, but  erred  in  rendering  judgment  in  fa- 
vor of  defendant. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

All  concur. 
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NAT.   BANK  v. 
(No.  13486.) 

(Kansas   City    Court   of   Appeals. 
Jan.  26,   1920.) 

Bankruptcy  ®=>434— Promise  between  ad- 
judication AND  DISCHARGE  TO  PAT  A  PRIOR 
DEBT    ENFORCEABLE. 

Promise  by  a  debtor  after  adjudication  of 
his  bankruptcy,  but  before  discharge,  to  pay  a 
debt  existing  before  commencement  of  the  pro- 
ceeding, is  enforceable  notwithstanding  the  dis- 
charge, since  the  discharge  relates  back  to  the 
inception. of  the  proceeding. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  O.  A.  Lucas,  Judge.  , 

Action  by  the  Traders'  National  Bank 
against  El  Henner.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Ringolsky  &  Friedman,  of  Kansas  City,  for 
appellant 

Blackmar  &  Bundscho,  of  Kansas  City,  for 
respondent 

BLAND,  J.  This  is  an  action  to  recover 
the  balance  of  principal  and  interest  due  on 
three  promissory  notes,  made  and  executed 
by  the  defendant  in  favor  of  plaintiff  on  va- 
rious dates  prior  to  December  14, 1915.  There 
was  a  verdict  and  judgment  in  favor  of 
plaintiff,  and  defendant  has  appealed. 

The  execution  and  delivery  of  the  notes  is 
admitted,  and  there  is  no  contention  as  to 
the  amount  involved  in  the  suit  The  facts 
show  that  on  said  date  an  Involuntary  peti- 
tion in  bankruptcy  was  filed  against  defend- 
ant and  thereafter,  on  December  24,  1915, 
plaintiff  was  duly  adjudged  a  bankrupt; 
that  all  of  said  notes  had  matured  before 
the  date  of  said  adjudication;  that  plaintiff 
proved  its  claim  arising  out  of  said  notes 
against  the  bankrupt  estate  of  the  defend- 
ant, and  received  from  the  trustee  of  said 
estate  the  dividends  declared;  that  the  dis- 
charge in  bankruptcy  was  made  on  June  8, 
1918.  There  was  evidence  tending  to  show 
that  between  the  date  of  the  adjudication  of 
defendant  as  a  bankrupt  and  the  date  of  the 
granting  of  his  discharge,  the  defendant  on 
various  occasions  and  at  various  times  prom- 
ised plaintiff  that  he  would  pay  to  the  re- 
spondent the  balance  due  on  said  notes, 
which  plaintiff  had  proven  against  the  bank- 
ruptcy estate. 

At  the  close  of  all  of  the  evidence  the  court 
overruled  defendant's  instruction  in  the  na- 
ture of  a  demurrer  to  the  evidence.  The  sole 
question  presented  In  this  appeal  Is  whether 
the  promise  made  between  die  date  of  de- 
fendant's adjudication  as  a  bankrupt  and 
the.  grouting  of  his  discharge  in  bankruptcy 
is  enforceable.  It  is  well  settled  that  a  dis- 
charge, .while  releasing  the  bankrupt  from  le- 
gal liability  to  pay  a  debt  that  was  provable. 
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In  the  bankruptcy,  leaves  him  under  a  mor- 
al obligation  that  la  sufficient  to  support  a 
new  promise  to  pay  the  debt  But  defendant 
claims  that  any  promise  made  before  the  dis- 
charge to  pay  the  debt  would  be  a  promise 
to  pay  an  existing  debt  for  the  reason  that 
the  old  debt  Is  still  In  existence  until  the 
discharge.  Defendant  likens  the  last  prom- 
ise to  a  promise  to  pay  an  indebtedness  where 
no  bankruptcy  proceeding  has  been  started  or 
contemplated.  In  the  latter  case  the  mere 
promise  to  pay  an  existing  debt  would  not  be 
a  new  promise,  but  would  be  a  promise  to 
pay  a  debt  already  existing. 

That  a  suit  of  this  kind,  brought  upon 
a  promise  made  after  the  commencement  of 
th#  bankruptcy  proceedings  and  either  be- 
fore or  after  the  final  discharge  In  bankrupt- 
cy, Is  one  upon  a  new  promise  or  agreement 
to  pay  the  debt,  Is  well  settled.  Fleming  v. 
Lullman,  11  Mo.  App.  104 ;  Bank  v.  Richards, 
119  Mo.  App.  18,  95  B.  W.  290;  Ferguson- 
McKlnney  Dry  Goods  Go.  v.  Beuckman,  198 
Mo.  App.  41,  198  S.  W.  604;  Zavelo  ▼. 
Reeves,  227  TJ.  S.  625,  629,  33  Sup.  Ct  365, 
57  I*  Ed.  676,  Ann.  Cas.  1914D,  664. 

The  trouble  with  defendant's  contention  is 
that  it  does  not  take  into  consideration  that 
the  discharge,  generally  speaking,  relates 
back  In  time  to  the  inception  of  the  bank- 
ruptcy proceedings,  and  the  bankrupt  becomes 
a  free  man  from  the  time  to  which  the  dis- 
charge relates.  Therefore  the  bankrupt,  aft- 
er the  commencement  of  the  proceedings,  has 
a  right  to  enter  into  new  agreements  which 
are  binding  including  an  agreement  to  pay 
any  Indebtedness  that  he  owed  at  the  time 
of  the  commencement  of  the  bankruptcy  pro- 
ceedings. Zavelo  v.  Reeves,  supra;  Knapp 
v.  Hoyt,  57  Iowa,  591,  10  N.  W.  925,  42  Am. 
Rep.  59;  Old  Town  National  Bank  of  Balti- 
more v.  Parker,  121  Md.  61,  87  Atl.  1105; 
Jersey  City  Ins.  Co.  v.  Archer,  122  N.  T. 
376,  25  N.  E.  338;  Moore  v.  Trounstlne,  126 
Ga.  116,  54  S.  E.  810,  7  Ann.  Cas.  971. 

There  Is  nothing  in  the  cases  of  Fleming 
v.  Lullman,  Bank  v.  Richards,  and  Ferguson- 
McKinney  Dry  Goods  Co.  v.  Beuckman,  su- 
pra, antagonistic  to  anything  decided  In  this 
case. 

The  Judgment  is  affirmed.    All  concur. 


PULLAM  v.  MOORE     (No.  2485.) 

(Springfield  Court  of  Appeals.    Missouri.    Feb. 
28,  1920.) 

1.  Highways  €=»184(5)— Negligence  or  au- 
tomobile DRIVER  IN  BUNNINQ  DOWN  PLAIN- 
TIFF'S COLT  OR  HIGHWAY  QUESTION  FOB 
JUBY. 

Where  plaintiff's  colt,  ranging  on  a  public 
highway,  was  struck  by  defendant's  automobile, 


and  it  appeared  that  the  colt  was  in  plain 
view,  was  seen  by  the  operator  of  the  car,  that 
it  paid  no  attention  to  warning  signals,  and 
that  defendant  ran  the  car  np  to  within  such 
close  proximity  to  it  and  at  snch  a  rate  of  speed 
that  it  could  not  stop  when  the  colt  turned  the 
wrong  way,  held  to  take  the  question  of  negli- 
gence to  the  jury. 

2.  Highways  <8=>172(1)— Cabe  must  b*  used 
by  motor  vehicle  drivkb  not  to   iwjumt 
animals  sunning  at  large. 
Laws  1911,  p.  330,  i  12,  subset  9,  requirinc 
a  motor  vehicle  driver  to  nse  the  highest  degree 
of  care  that  a  very  careful  person  would  use  un- 
der   similar    circumstances,    applies    to    injury 
to  animals  running  at  large  on  a  highway,  u 
well  as  to  animals  which  are  being  driven  or  in 
control  of  some  one. 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty;  Sterling  H.  McQarty,  Judge. 

Action  by  Tom  Pullam  against  Lon  Moore. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Ward  ft  Reeves,  of  Oaruthersville,  for  ap- 
pellant. 

S.  J.  Jeffress,  of  HaytJ,  and  J.  EL  Duncan 
and  Sam  J.  Corbett,  both  of  Caruthersville, 
for  respondent 

FARRINGTON,  J.  This  suit  was  institut- 
ed before  a  Justice  of  the  peace,  where,  after 
Judgment,  It  was  appealed  to  the  circuit  court 
of  Pemiscot  county.  Plaintiff  recovered  Judg- 
ment for  $100,  and  defendant  brings  the  ap- 
peal, alleging  three  errors. 

The  petition  states  that  the  plaintiff  was 
the  owner  of  a  sorrel  colt,  two  years  old,  of 
the  value  of  $200,  which  was  ranging  on  a 
certain  public  highway  In  Pemiscot  county; 
that  defendant  was  running  and  operating  an 
automobile  on  said  highway,  and  so  negli- 
gently ran  and  operated  said  automobile  that 
he  ran  up  and  against  plaintiff's  colt,  strik- 
ing it  with  great  force,  and  that  the  animal 
died  from  the  Injuries  received. 

As  the  first  assignment  of  error  goes  to  the 
overruling  of  an  instruction  in  the  nature  of 
a  demurrer  to  the  evidence,  it  will  be  neces- 
sary- to  set  out  briefly  the  facts.  The  testi- 
mony of  plaintiff  shows  that  the  colt  was 
walking,  or  moping,  as  It  is  put  by  the  wit- 
nesses, up  the  road  on  the  right-hand  side; 
that  the  defendant  was  driving  a  Ford  car, 
coming  up  behind  the  colt  and  driving  at  a 
rate  of  speed  of  about  25  to  30  miles  per 
hour;  that  the  colt  was  plainly  visible  to  a 
person  in  a  car  for  at  least  125  to  150  yards; 
that  the  defendant  honked  his  horn  several 
times,  but  that  the  colt  paid  no  attention  to 
it  whatever;  that  the  speed  of  about  SO 
miles  an  hour  was  continued  by  defendant 
up  to  within  20  or  30  steps  of  the  colt  at 
which  time  defendant  attempted  to  turn  out 
to  the  left  and  go  around  him ;  that  the  colt 
then  lunged  in  front  of  the  car,  and  ran 
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«ahead  of  the  car  some  25  or  30  feet,  before  it 
■was  struck.  Plaintiff's  witnesses  testified 
^positively  that  the  colt  lunged  and  ran  up  the 
jroad  ahead  of  the  car  from  25  to  80  feet,  try- 
ing to  get  away,  before  It  was  struck.  The 
Jury  gave  judgment  for  the  least  amount  the 
evidence  showed'  the  value  of  this  colt  to  be. 
Defendant's  evidence  practically  coincides 
-with  the  plaintiff's,  except  as  to  the  speed  of 
the  car  and  the  colt  running  ahead  just  be- 
fore it  was  struck.  Defendant  himself  and 
Ills  witnesses  place  the  speed  at  which  they 
were  going  at  from  18  to  20  miles  an  hour, 
■which  speed  was  continued  by  the  defendant 
up  to  the  place  where  he  was  turning  out  to 
go  around  the  colt  Defendant  says,  before 
he  got  to  within  20  feet  of  the  colt,  it  ran. 
across  the  road  In  front  of  him,  which  was 
too  late  to  stop  the  car  and  avoid  the  colli- 
sion. It  Is  also  shown  by  the  defendant  that 
a  casing  was  bursted  in  the  attempt  to  stop 
the  car,  which  of  Itself  bears  somewhat  upon 
the  question  of  how  fast  he  was  going.  He 
further  admits  that  he  honked  the  horn  with- 
in 50  yards  of  the  animal,  and  It  paid  no  at- 
tention to  It 

[1]  We  have  no  doubt  that  a  clear  case  of 
negligence  is  made  out  for  a  jury  to  pass 
upon.  The  colt  was  in  plain  view,  was  ac- 
tually seen  by  the  operator  of  the  car,  showed 
that  it  was  paying  no  attention  to  any  warn- 
ings, and  yet  the  defendant  ran  the  car  up  to 
within  such  close  proximity  to  it,  at  such  a 
rate  of  speed,  that  he  could  not  stop  If  the 
colt  should  turn  or  lunge  the  wrong  way, 
which  It  did  in  this  case.  The  petition  makes 
a  general  charge  of  negligence,  and  as  we 
said  In  the  case  of  Compton  v.  Railroad,  191 
Mo.  App.  35,  182  S.  W.  1055: 

"There  are  some  acts  which  result  in  damage 
that  are  so  simple  and  out  of  the  ordinary 
coarse  of  events  that  to  merely  state  the  ulti- 
-  mate  facts  is  about  as  specific  an  averment  as 
can  be  framed  into  language  and  yet  this  lan- 
guage may  also  be  termed  general" 

—which  case  was  followed  and  cited  in  an 
automobile  collision  case,  where  the  defend- 
ant ran  up  behind  a  buggy  In  plain  view  on  a 
public  highway  in  the  city  of  Poplar  Bluff, 
and  struck  It  See  Stewart  v.  Mason,  186  S. 
W.  578. 

To  run  Into  an  animal,  person,  or  vehicle 
in  plain  view  on  a  public  highway,  where  it  is 
shown  there  was  plenty  of  room  for  a  safe 
passing,  in  and  of  itself  denotes  negligence. 
The  conditions  are  entirely  different  with  col- 
lisions on  a  railroad,  for  there  the  train  or 
locomotive  can  only  run  upon  the  rails,  and  to 
merely  show  a  collision  in  such  case  is  not 
sufficient    There  must  be  a  failure  to  give 
warnings,  or  a  failure  to  observe,  or  a  fail- 
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ure  to  fence,  or  a  failure  to  have  performed 
some  specific  duty;  but  such  is  not  the  case 
where  a  driver  of  a  vehicle  runs  into  some 
person,  vehicle,  or  animal  traveling  on  a  pub- 
lic road  where  there  is  provided  sufficient 
room  for  passing.  The  cases,  therefore,  cited 
by  appellant,  which  go  to  the  objection  to  In- 
struction No.  1,  are  not  rules  that  can  be  ap- 
plied to  cases  such  as  this. 

Neither  la  the  rule  laid  down  In  the  auto- 
mobile ease  of  Raybourn  v.  Phillips,  160  Mo. 
App.  534,  140  S.  W.  977,  to  be  applied,  for 
there  the  petition  did  allege  a  special  act  of 
negligence — that  is,  excessive  speed1 — and,  of 
course,  under  the  authorities  in  this  state,  if 
special  negligence  Is  proven,  a  recovery  must 
be  bad  only  on  a  showing  of  such  special  neg- 
ligence, and  not  on  general  negligence.  In 
the  case  at  bar,  however,  if  the  allegation  in 
the  petition  be  regarded  as  general  negli- 
gence, then  the  instruction  placed  liability  on 
the  same  ground.  If,  on  the  other  hand,  the 
statement  that  a  defendant  operating  a  car, 
ran  into  a  colt  on  a  public  highway  and  in- 
jured it,  Is  a  specific  act  of  negligence,  in  that 
case  the  Instruction  was  no  broader  than  the 
charge. 

[2]  The  last  objection  goes  to  the  giving  of 
plaintiff's  instruction  No.  2,  which  is  as  fol- 
lows: 

"The  court  instructs  the  jury  that  it  is  the 
duty  of  a  person  running  or  operating  an  auto- 
mobile on  or  along  a  public  highway  in'  this 
state  to  use  and  exercise  the  highest  degree  of 
care  to  avoid  injuring  stock  that  may  be  upon 
or  along  said  highway.  And  in  this  connection 
you  are  instructed  that  by  the  term  'the  highest 
degree  of  care'  is  meant  such  care  as  would  be 
used  by  a  very  careful  and  prudent  person  under 
like  or  similar  circumstances." 

There  is  no  point  raised  as  to  the  question 
of  degree  of  care,  but  the  objection  is  that 
subsection  9  of  section  12,  Session  Acts  of 
1911,  page  330,  does  not  apply  to  the  injury 
to  animals  which  are  running  at  large  on  the 
highway,  but  only  applies  to  animals  which 
•are  being  driven  or  In  control  of  some  one. 
No  authorities  are  cited  to  sustain  this  view, 
and  we  know  of  no  reason  why  there  sihould 
exist  any  such  difference  as  is  contended,  tot 
here  by  the  appellant.     We  are  inclined  to 
think  that  more  caution  would  be  re*1111^^ 
In  attempting  to  pass  a  loose  colt  on  tne  r 
than  to  pass  one  that  was  haltered  ana  oeu« 
led  by  some  one.  grrot 

Finding  that  the  grounds  assign e^J^  lxldg. 
on  this  appeal  are  not  well  taken. 
merit  is  affirmed. 


STURGIS,    P.     J„     and 
concur. 
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COLLINS   et   al   v.   HOOVER.      (No.   2476.) 

(Springfield  Court  of  Appeals.    Missouri. 
Feb.  28,  1920.) 

J.  Evidence  <S=»71— Testimont  that  letteb 

ACCEPTING  OFFER  WAS  PLACED  WHBBE  BT 
CUSTOM  IT  WOULD  BE  MAILED  DOES  NOT 
BAIBE  PRESUMPTION   Or  BECEIPT. 

Testimony  that  a  letter  accepting  an  offer  to 
list  property  for  sale  was  placed  on  a  desk 
where  in  the  regular  custom  of  the  conduct  of 
the  business  it  would  hare  been  mailed  is  not 
sufficient  proof  of  mailing  to  raise  the  presump- 
tion that  the  letter  was  received  by  the  ad- 
dressee. 

2.  Evidence  €=184— Copy  of  letteb  is  in' 
admissible  against  addressee  without 
pboop  that  the  obiginal  was  pbopeblt 
addbessed  and  mailed. 

Testimony  that  the  writer  of  a  letter  ac- 
cepting an  offer  to  list  land  for  sale  could  not 
remember  addressing  the  envelope,  but  believed 
that  he  properly  directed  it  and  that  he  had 
placed  it  where  by  custom  it  would  have  been 
mailed,  is  insufficient  to  authorize  admission  of 
a  copy  of  the  letter  in  evidence  against  ad- 
dressee. 

3.  Appeal  and  ebbob  «=»1177(7)  —  Wekbi 
failube  or  PBOOF  cannot  be  cubed,  new 

TBIAL  WILL  NOT  BE  GRANTED. 

Where  the  plaintiff  who  wrote  a  letter  ac- 
cepting defendant's  offer  testified  fully  as  to  his 
recollection  concerning  the  letter,  but  such  tes- 
timony was  insufficient  to  authorize  its  admis- 
sion in  evidence,  a  new  trial  will  not  be  granted 
in  reversing  a  judgment  for  plaintiff. 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty; Sterling  H.  McCarty,  Judge. 

Action  by  W.  M.  Collins  and  another,  a  co- 
partnership under  the  firm  name  of  Collins 
&  Collins,  against  Thomas  J.  Hoover.  Judg- 
ment for  the  plaintiffs,  and  defendant  appeals. 
Reversed. 

Ward  &  Reeves,  of  Caruthersville,  for  ap- 
pellant. 

BRADLEY,  J.  This  Is  a  suit  to  recover  a 
commission  alleged  to  be  due  plaintiffs  for  find- 
ing a  purchaser  able,  ready,  and  willing  to 
buy  defendant's  land.  The  cause  was  tried 
to  a  jury,  and  plaintiffs  obtained  a  judgment 
for  $500,  and  defendant  appealed. 

Plaintiffs  allege  that  on  or  about  January 
81, 1918,  defendant  listed  with  and  authorized 
them  to  sell  his  farm  in  Pemiscot  county  for 
the  price  and  sum  of  $85  per  acre  net  to  him, 
the  purchaser  to  assume  a  certain  mortgage, 
and  pay  balance  in  cash;  that  on  or  about 
May  2,  1918,  plaintiffs  sold  said  land  to  one 
Rhein,  who  was  able,  ready,  and  willing  to 
buy  at  $95  per  acre,  leaving  to  plaintiffs  a 
commission  of  $1,339.25;  that  defendant  re- 
fused to  convey  to  Rbeln,  and  refused  to  pay 
plaintiffs  their  commission,  for  which  they 
ask  judgment.    The  answer  is  rather  lengthy, 


and  It  Is  sufficient  to  any  that  defendant  de- 
nied that  plaintiffs  had  any  authority  to  sell 
bis  land. 

Whatever  the  relation  between  the  parties 
hereto,. it  arose  from  correspondence.  On  Jan- 
uary 22,  1918,  defendant  wrote  plaintiffs  as 
follows: 

"Springfield,  I1L,  January  22,  1918. 

"Friend  Collins:  As  I  have  not  heard  from 
you  for  some  time,  thought  I  would  drop  you  a 
line  and  inquire  whether  or  not  there  is  much 
land  changing  hands  at  the  present  time,  as 
I  have  a  proposition  which  I  would  like  to  take 
up.  I  would  like  to  sell  my  farm  down  there, 
which  I  purchased  of  you.  I  mean  business,  and 
wish  you  would  get  busy  and  see  what  the 
best  offer  you  can  get  for  it.  Lend  in  this 
locality  has  been  Belling  fine  this  season,  but 
at  the  present  time  there  is  very  little  for  sale 
at  any  price.  I  have  not  placed  this  in  any 
one's  hands,  and  have  made  no  effort  to  sell  it 
myself,  and  would  be  pleased  to  hear  from  you 
at  your  earliest  convenience." 

To  this  letter  plaintiffs  on  January  26th 

replied: 

"Mr.  T.  J.  Hoover,  Springfield,  IU.— Dear  Mr. 
Hoover:  We  have  your  letter  and  note  that 
you  want  to  sell  your  farm  in  this  county.  We 
will  be  glad  to  undertake  the  sale  of  it  if  you 
price  it  so  we  think  it  will  move.  We  have 
been  selling  quite  a  lot  of  land  this  past  fall 
and  have  some  good  prospects  for  future  sales. 
The  road  by  your  place  has  never  been  graded 
so  as  to  furnish  any  drainage  for  your  land  and 
the  crops  along  the  road  did  not  show  up  very 
good,  but  if  you  want  to  sell  with  the  view 
of  undertaking  something  else  you  should  know 
about  how  to  price  this  land  to  make  it  move 
quickly.  We  believe  we  can  sell  it  at  a  quick 
sale  so  as  to  make  it  net  you  $80.00  an  acre, 
and  if  the  land  should  sell  now  the  purchaser 
will  pay  this  year's  taxes  and  get  this  year's 
rent,  but  if  it  should  sell  after  the  1st  of  June 
then  you  will  receive  this  year's  rent  and  pay 
this  year's  taxes.  Purchaser  will  assume  the 
loan  on  the  land  and  pay  you  balance  in  cash. 
Write  us  if  this  proposition  will  suit  you,  and 
if  not  write  us  just  what  you  want  us  to  do 
in  regard  to  the  sale,  setting  forth  all  the  terms 
and  conditions  you  will  accept" 

To  this  last  mentioned  letter  defendant  re- 
plied: 

"Springfield,  111.,  January  31,  1918. 
"Friend  Collins:  Yours  of  the  26th  received, 
and  in  answer  I  will  say  that  land  here  is  sell- 
ing as  high  as  $250.00  an  acre  that  does  not 
produce  any  more  than  mine,  and  it  looks  like 
mine  would  be  a  bargain  at  $100.00  per  acre, 
for  a  quick  sale  I  am  willing  to  make  a  sacri- 
fice, and  will  take  $85.00  an  acre  net  to  me. 
purchaser  to  receive  rents  for  1918  and  pay 
taxes  for  1918,  and  to  assume  the  loan  on  the 
land  and  pay  me  balance  in  cash.  Please  let 
me  hear  from  you  at  once;  will  tie  up  the 
other  proposition  as  soon  as  I  am  sure  this 
place  is  under  contract  to  be  sold." 

The  next  communication  that  defendant 
acknowledges  receiving  was  a  telegram  from 


tffcsjFor  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Mo.) 


COLLINS  v.  HOOVEB 

(IIS  8.W.) 


941 


plaintiffs  dated  at  Caruthersville  on  May  1st, 
advising  that  the  farm  was  conditionally  sold. 
To  this  telegram  defendant  immediately  re- 
plied by  letter  as  follows: 

"Springfield,  111.,  May  2,  1918. 
"Friend  Collins:  Tour  telegram  just  received, 
and  in  answer  will  say,  if  you  will  refer  to  my 
letter  of  January  81,  1918,  you  will  see  that  I 
made  you  the  offer  of  $85  per  acre  for  quick 
sale,  and  in  the  last  paragraph  I  asked  you  to 
let  me  hear  from  you  at  your  earliest  conven- 
ience, so  I  could  tie  up  the  other  proposition  as 
soon  as  I  was  sure  that  my  place  was  under 
contract  to  be  sold.  (See  copy  of  letter  in- 
closed.) Not  hearing  from  you  for  about  three 
months,  I  supposed  you  did  not  care  to  accept 
my  proposition,  so  a  short  time  ago  I  con- 
tracted it  to  a  party  in  this  city,  and  received 
payment  on  it  Sorry  you  did  not  see  fit  to  an- 
swer my  letter,  so  as  to  take  advantage  of  my 
proposition." 

Before  defendant's  letter  last  mentioned 
reached  Caruthersville  plaintiff  Collins  left 
for  Springfield,  I1L,  and  on  May  3d  called  on 
defendant  and  presented  for  his  signature  the 
contract  made  with  Bhein,  and  also  a  war- 
ranty deed  for  execution.    Defendant  refused 
to   sign  or   recognize  the  contract  plaintiff 
made  with  Bhein  for  the  sale  of  the  land,  be- 
cause, among  other  things,  he  claimed  that  he 
had  no  answer  to  his  letter  of  January  31st, 
and  that  plaintiffs  therefore  had  no  contract 
with  him  and  no  authority  to  sell  his  land, 
and,  not  having  heard  from  plaintiffs  in  reply 
to  his  letter  of  January  31st,  he  himself  had 
sold  the  land  on  April  226.   Plaintiffs  claimed 
that  they  answered  defendant's  letter  of  Jan- 
uary 31st    If  they  did  not  reply  to  this  letter 
and  accept  the  employment  as  therein  pro- 
vided, then  there  was  no  contract,  and  plain- 
tiffs cannot  recover.     We  might  say  here  in 
passing  that  plaintiffs  have  not  briefed  their 
cause  here.    A  respondent  is  not  required  to 
brief  bis  cause  here,  but  we  do  not  commend 
the  practice  of  a  party  resting  on  his  oars 
after  he  has  successfully  passed  the  trial 
court.    It  is  common  knowledge  that  in  the 
stress  of  trial  the  trial  court,  however  learn 
ed,  must  of  necessity   pass  upon   questions 
"right  off  the  bat,"  a  common  and  well-under- 
stood expression,  and  a  litigant  who  is  the" 
beneficiary    of    the    trial    court's   Judgment 
should  be  as  diligent  to  sustain  that  judgment 
as  he  was  to  obtain  it 

[1]  Defendant  makes  many  assignments  of 
error,  but  in  our  opinion  one  is  decisive,  and 
it  is  not  necesssary  to  discuss  and  determine 
others.  The  correctness  of  the  admission  in 
evidence  of  the  copy  of  the  letter  is  the  as- 
signment we  think  decisive.  Defendant's  con- 
tention that  plaintiffs  had  no  contract  of  any 
character  to  sell  his  lands  depends  upon  the 
proper  mailing  of  the  letter  which  plaintiffs 
claim  they  wrote  to  defendant  on  February 
3d  in  answer  to  defendant's  letter  of  Janu- 
ary 31st.     Plaintiffs,  over  defendant's  objec- 


the  record  and  before  the  jury  a  copy  of  the 
disputed  letter,  which  is  as  follows: 

"Feb.  8,  1918. 
"Mr.  T.  J.  Hoover,  Springfield,  III.:  Tours 
of  the  3l8t  received  and  contents  noted.  The 
price  is  high  enough,  but  if  the  spring  opens  up 
good  we  think  we  can  sell  It  for  you  at  the 
price  of  $85.00  per  acre  net  to  you.  Trusting 
this  will  find  you  all  O.  K.,  we  remain,  yours 
truly." 

Defendant  denied  receiving  this  letter,  and 
there  is  no  circumstance  tending  to  show  that 
he  did  receive  it.  If  plaintiffs  wrote  the  let- 
ter, properly  addressed,  stamped,  and  mailed 
It,  then  the  presumption  would  be  that  de- 
fendant received  It  Plaintiffs  had  to  prove 
that  they  accepted  defendant's  offer  to  per- 
mit them  to  sell  his  farm,  and  they  under- 
took to  make  this  proof  by  showing  that  they 
had  accepted  by  letter,  and  to  do  this  in  the 
absence  of  proof  that  defendant  received  the 
letter  plaintiffs  were  required  to  prove  that 
the  letter  was  written  and  properly  mailed. 
Plaintiffs  perhaps  have  shown  everything  nec- 
essary to  make  the  copy  admissible  except 
the  mailing,  and  in  this  particular  we  are  of 
the  opinion  that  tbey  have  failed  to  meet  the 
requirements.  Of  this  disputed  letter  plain- 
tiff Collins  testified: 

"I  wrote  that  letter  and  put  a  two-cent  stamp 
on  the  letter,  and  mailed  it  in  the  regular  rou- 
tine of  business.  Of  course,  I  mailed  it  when 
I  mailed  all  my  mail.  As  to  that  particular 
letter  I  do  not  remember  exactly.  Q.  Tou  put 
it  in  the  mall  box  in  the  due  course  of  your 
business?  A.  In  the  routine  of  business  I  sup- 
pose I  mailed  that  letter.  What  I  know  about 
the  letter  is  I  write  letters  and  lay  them  on 
my  desk  and  stamp  them  and  mail  them  with 
my  other  mail  as  I  do  every  day.  Q.  Mr.  Col- 
lins, will  you  tell  the  jury  whether  or  not  it  is 
your  custom  to  promptly  mail  all  letters  that 
you  write  pertaining  to  the  sale  of  real  estate? 
A.  Tes,  sir ;  it  is  our  custom,  but  I  can't  swear 
to  any  one  of  these  particular  letters;  I  don't 
remember  addressing  an  envelope  for  this  par- 
ticular letter,  but  I  believe  1  addressed  it  at  his 
proper  address  in  Springfield.  I  remember  writ- 
ihg  it  but  I  wouldn't  swear  to  the  jury  that  I 
mailed  this  identical  letter,  because  I  don't 
remember  only  in  a  general  routine  of  business ; 
but  as  it  was  my  general  custom,  I  think  I 
mailed  it" 

In  Hardin  Grain  Co.  v.  Railway  Co.,  120 
Mo.  App.  203,  96  S.  W.  681,  defendant  object- 
ed to  the  admission  in  evidence  of  the  im- 
pression copies  of  two  letters  which  plaintiff 
claimed  to  have  written  and  mailed.  Plaintiff 
served  notice  to  produce  the  originals,  as  did 
plaintiffs  in  the  case  at  bar.  In  that  case  the 
court  said: 

"In  order  to  lay  the  foundation  for  the  in- 
troduction of  the  secondary  evidence  offered,  it 
devolved  on  plaintiffs  to  show  that  the  letters 
had  been  delivered  to  defendant.  This  they 
attempted  to  do  by  the  testimony  of  one  of  the 
plaintiffs,    who   testified   that   he   dictated   the 


tion  and  exception,  succeeded  In  getting  into  letters  to  his  stenographer  and,  after  they  were 
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written,  read  and  signed  them.  He  then  re- 
turned them  to  the  stenographer,  whose  duty 
it  was  to  prepare  them  for  mailing  and  then 
deposit  them  in  a  mail  chute  connected  with 
a  post  box  maintained  in  the  building.  Wit- 
ness could  not  Bay  from  personal  knowledge 
whether  or  not  the  stenographer  had  prepared 
these  particular  letters  for  mailing  or  deposited 
them  in  the  chute,  but  stated  that  it  was  her 
custom  to  follow  this  course  with  all  of  the  let- 
ters dictated  by  him.  Had  plaintiffs  been  able 
to  produce  the  stenographer  and  had  she  testi- 
fied that,  although  she  had  no  recollection  of  the 
particulars,  she  invariably  prepared  and  mailed 
in  the  'chute'  all  letters  received  by  her  for 
mailing,  the  evidence  would  have  been  sufficient, 
bnt,  as  it  now  stands  in  the  record,  the  evidence 
leaves  the  letters  in  the  hand  of-  the  stenogra- 
pher. Evidence  of  the  general  course  of  busi- 
ness followed  in  plaintiffs'  office  cannot  supply 
the  missing  link  in  the  necessary  evidentiary 
chain"— citing  Goucher  v.  Carthage  Novelty  Co., 
116  Mo.  App.  99,  91  S.  W.  447;  Ward  v. 
Transfer  Co.,  119  Mo.  App.  83,  95  S.  W.  964 ; 
Pier  v.  Heinrichshoffen,  67  Mo.  163,  29  Am. 
Rep.  501;  Bank  v.  Pezoldt,  95  Mo.  App.  404, 
69  S.  W,  51 ;  Hetherington  v.  Kemp,  4  Camp. 
193. 

In  Goucher  v.  Novelty  Co.,  supra,  where 
the  mailing  of  notice  of  dishonor  of  a  note 
was  in  question.  It  was  held  that  evidence 
that  the  notice  was  put  in  an  envelope,  etc., 
and  placed  with  the  outgoing  mail  which 
was  every  day  taken  to  the  post  office  was 
Insufficient.  In  this  case  the  court  quotes 
with  approval  from  Hetherington  v.  Kemp, 
supra,  an  English  case,  as  follows: 

"Some  evidence  must  be  given  that  the  letter 
was  taken  from  the  table  in  the  counting  house 
and  put  into  the  post  office.  Had  you  called 
the  porter  and  he  had  said  that,  although  he 
had  no  recollection  of  the  letter  in  question, 
he  invariably  carried  to  the  post  office  all  the 
letters  found  upon  the  table,  this  might  have 
done.  But  I  cannot  hold  this  general  evidence 
of  the  course  of  business  in  the  plaintiff's  count- 
ing house  to  be  sufficient" 

In  Ward  v.  Transfer  Co.,  119  Mo.  App.  83, 
95  S.  W.  964,  the  Kansas  City  Court  of  Ap- 
peals, referring  to  the  Goucher  Case,  says: 

"Thus  we  held  •  •  *  that  evidence  that  a 
letter  properly  stamped,  addressed,  and  deposit- 
ed on  a  table  in  a  lawyer's  office,  where  the 
letters  of  the  office  were  put,  it  being  the  duty 
and  custom  of  the  lawyer  to  mail  them,  was  not 
sufficient,  in  absence  of  evidence  that  he  did 
mail  it." 

We  do  not  find  any  authority  In  this  state 
to  support  the  competency  of  the  admission  of 
a  copy  of  a  letter  by  proving  that  the  original 
was  written,  put  in  an  envelope,  properly 
addressed  and  stamped,  and  that  It  was  the 
general  custom  to  mail  all  letters.  The  word 
"custom"  implies  only,  that  such  letters  are 
generally  and  usually  mailed.  It  also  implies 
that  some  may  not  be  mailed;  and  hence  the 
rule  as  it  appears  to  be  in  our  state  that  there 
must  be  some  evidence  more  than  mere  cus- 
tom that  the  letter  was  mailed,  other  requi- 


sites being  proven,  in  order  to  make  compe- 
tent a  copy.  This  is  not  a  technicality,  but 
a  sound,  sensible  rule,  because  a  party  should 
not  be  permitted  by  proving  a  general  custom 
in  his  office  to  cast  the  burden  upon  his  ad- 
versary of  overcoming  a  presumption  of  fact 
which  he  establishes  by  mere  proof  of  the 
routine  in  his  office.  When  the  question  as 
to  whether  a  letter  was  mailed  arises  as  in 
the  case  at  bar,  It  is  usually  of  great  im- 
portance to  the  parties,  and  It  saps  of  equal 
justice  to  require  more  than  mere  custom  In 
the  office  where  such  letter  is  written  to 
establish  the  presumption  of  the  receipt  by 
the  addressee.  The  most  that  can  be  deduced 
from  plaintiffs'  evidence  as  to  the  mailing  of 
the  letter,  a  copy  of  which  they  sought  to 
use,  is  that  they  know  they  mailed  It  because 
It  was  their  custom  to  mail  all  letters. 

[2]  It  also  will  be  noted  that  Mr.  Collins 
says  that  he  does  not  remember  addressing 
an  envelope  for.  this  particular  letter,  bat 
believes  that  he  properly  directed  the  letter 
to  defendant's  address  in  Springfield,  III 
Unless  the  letter  was  properly  addressed, 
there  would  be  no  presumption  of  its  receipt 
by  the  addressee.  Best  v.  Insurance  Co.,  68 
Mo.  App.  598.  When  plaintiff  Collins  was 
In  Springfield,  111.,  on  May  3d  to  see  defend- 
ant, and  when  he  presented  the  contract  with 
Rheln  and  the  warranty  deed,  defendant  ask- 
ed him  why  he  had  not  answered  his  letter 
of  January  31st,  and  of  this  conversation 
plaintiff  Collins  says: 

"I  didn't  need  to  tell  him  I  had  answered  it 
I  was  up  there  trying  to  close  the  deal  with 
him,  and  he  didn't  talk  very  favorable  to  me. 
He  said  he  had  made  a  contract  with  another 
party  and  wanted  to  know  why  I  didn't  an- 
swer his  letter,  and  I  told  him  I  thought  I  had 
answered  it,  for  he  would  have  known  aa  much 
as  I  did  then,  and  beside  I  didn't  believe  in 
letting  him  know  everything  right  then." 

[3]  We  can  see  no  room  for  holding  that 
the  failure  to  make  the  proper  proof  or  lay 
the  proper  foundation  for  the  admission  of 
the  copy  might  be  cured  at  another  trial  as 
was  the  case  In  Ward  v.  Transfer  Co.,  supra. 
Plaintiff  Collins  said  all  that  he  could  say  if 
he  had  no  knowledge  of  the  mailing  of  the 
letter  except  the  inference  he  drew  from  the 
custom  in  bis  office. 

It  follows  from  the  above  and  foregoing 
that  tire  Judgment  below  should  be  reversed; 
and  It  Is  so  ordered. 

FARRINGTON,  J.,  concurs. 

STURGIS,  P.  J.  I  concur  in  the  result  for 
the  reason  that  plaintiffs  failed  to  prove  that 
the  proposed  purchaser  was  ready,  able,  and 
willing  to  buy  the  land,  subject  to  the  mort- 
gage thereon,  at  an  immediate  cash  sale ;  his 
only  proposition  being  to  put  up  earnest  money 
to  be  forfeited  in  case  the  sale  was  not  fully 
consummated  at  a  later  date. 
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KANSAS  CITY  t.  SMITH. 

{Kansas  City  Court  of  Appeals. 
16,  1920.) 


X.  Poisons  Os»1   Conviction  of  physician 

FOB  PRESCRIBING  HABIT-FORMING  DRUG  ROT 
AUTHORIZED  BT  ORDINANCE. 

Conviction  of  a  physician  for  issuing  a  pre- 
scription for  a  narcotic,  habit-forming  drug,  to 
■wit,  morphine,  without  physical  examination, 
is  not  authorized  by  Ordinance  No.  22373  of 
Kansas  City,  approved  March  26,  1915,  I  1, 
'which  does  not  forbid  a  physician  from  issuing 
a  prescription  without  examination. 

2.  Municipal    corporations    «=>639(2)    — 
Charge  or  issuance  of  prescription  for 
narcotic,  habit-forming  drug  contrary 
to  ordinance  insufficient. 
Charge  that  defendant  physician  Issued  a 
prescription  for  a  narcotic,  habit-forming  drug, 
to  wit,  morphine,  without  first  making  a  physi- 
cal examination  of  the  person  for  disease,  in- 
jury, or  deformity,  held  not  sufficient  to  bring 
the  offense  within  Ordinance  22373  of  Kansas 
City,  approved  March  26,  1916,  (  2,  in  that 
there  was  no  statement  of  the  purpose  of  the  ex* 
amination  required;   the  examination  for  treat- 
ment for  disease  forming  an   exception  going 
in  part  to  make  up  the  offense,  and  therefore 
necessary  to  be  pleaded. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  E.  E.  Porterfleld,  Judge. 
"Not  to  be  officially  published.'' 

W.  V.  Smith  was  convicted  at  the  instance 
of  Kansas  City  for  issuing  a  prescription  for 
a  narcotic,  habit-forming  drug,  without  ex- 
amination, and  he  appeals.  Reversed,  and 
cause  remanded. 

Klmbrell  &  Wofford,  of  Kansas  City,  for 
appellant. 

Edwin  M.  Harber  and  Daniel  O'Byrne,  both 
of  Kansas  City,  for  respondent 

ELLISON,  P.  J.  Information  was  filed 
against  defendant  in  the  police  court  of  Kan- 
sas City  for  Issuing  a  prescription  for  "a 
narcotic,  habit-forming  drug,  to  wit,  mor- 
phine,*' etc.  He  was  convicted  in  such  court, 
and  on  appeal  was  again  convicted  In  the 
criminal  court.  The  Information  is  In  these 
words  : 

That  the  assistant  city  counselor  "  *  *  • 
complains  that  on  or  about  the  6th  day  of  Sep- 
tember, A.  D.  1918,  one  W.  V.  Smith,  a  duly 
licensed  physician,  within  the  corporate  limits 
of  Kansas  City,  and  within  the  territorial  lim- 
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its  of  division  No.  1  of  the  municipal  court  of 
(No.  13463.)  Kansas  City,  and  upon  1116  Troost  avenue,  did 
then  and  there  unlawfully  issue  a  prescription 
Missouri.  Feb.  to  one  Arthur  Hines  for  a  narcotic,  habit-form- 
ing drug,  to  wit,  morphine,  without  first  making 
a  physical  examination  of  said  Arthur  Hines  for 
disease,  injury,  or  deformity — all  in  violation  of 
sections  1  and  6  of  Ordinance  No.  22373  of 
Kansas  City,  Mo.,  approved  March  26,  1915." 


[1]  Section  1  of  the  ordinance  thus  alleged 
to  have  been  violated  forbids  the  sale  of  the 
drug  mentioned  by  pharmacists,  druggists, 
or  other  persons  "except  upon  the  written 
prescription  of  a  duly  licensed  'physician," 
etc.,  provided  that  the  provisions  of  the  ordi- 
nance shall  not  apply  to  the  sale  of  certain 
proprietary  remedies  sold  In  good  faith,  eta 
There  Is  nothing  In  the  section  directed 
against  a  physician  forbidding  him  from 
Issuing  a  prescription.  Except  as  we  have 
quoted,  no  mention  Is  made  of  a  physician  at 
all.  The  section  of  the  ordinance  pleaded 
does  not  justify  the  conviction.  Section  6 
referred  to  only  fixes  the  penalty. 

[2]  In  another  section  of  the  ordinance, 
not  pleaded  (section  2)  there  la  a  provision- 
that— 

"It  shall  be  unlawful  for  any  duly  licensed 
physician,  veterinarian,  or  dentist  to  issue  any 
such  prescription,  its  salts,  derivatives  or  prep- 
arations mentioned  or  described  in  section  1 
of  this  ordinance,  except  after  a  physical  ex- 
amination of  the  person  for  the  treatment  of 
disease,  injury  or  deformity." 

But  even  under  that  section  the  offense 
seems  not  to  be  sufficiently  alleged.  The 
charge  is  that  defendant  made  "a  physical 
examination  of  said  Arthur  Hines  for  disease, 
injury  or  deformity,"  whereas  the  ordinance 
Is  that  he  must  have  made  the  examination 
"for  the  treatment  of  disease,"  eta  An  ex- 
amination to  ascertain  If  there  Is  a  disease 
Is  not  the  same  thing  as  examining  for  the 
purpose  of  treating  such  disease. 

In  falling  to  state  the  purpose  of  such  ex- 
amination, as  it  Is  set  out  in  the  ordinance, 
the  offense  was  not  described.  The  treat- 
ment for  disease,  etc.,  formed  an  exception 
which  went,  In  part,  to  make  up  the  offense, 
and  it  should  have  been  pleaded.  Tarkio  v. 
Loyd,  109  Mo.  App.  171,  82  S.  W.  1127;  St 
Louis  v.  Tielkemeyer,  226  Mo.  130,  138,  125 
S.  W.  1123. 

The  judgment  is  reversed,  and  cause  re- 
manded. 

All  concur. 
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BRINKMAN  v.  WESTERN  AUTOMOBILE 
INDEMNITY  ASS'N.    (No.  2880.) 

(Springfield  Court  of  Appeals.    Missouri.    Feb. 
28,  1920.) 

X.  Insurance  $=>512— Refusal  or  indemni- 

TOB  TO  DEFEND  WHEN  NOT  BOUND  TO  DO  SO 
IS  NOT   WAIVES  OV  BIOHT  TO  QUESTION  LU- 

Bitm. 
Where  the  contract  of  indemnity  permitted, 
bat  did  not  require,  the  indemnitor  to  defend 
suits  brought  against  the  Indemnitee,  the  re- 
fusal of  the. Indemnitor  to  defend  a  suit  for  the 
stated  reason  that  it  was  not  liable  for  any  re- 
covery therein  is  not  a  waiver  of  the  right  to 
question  the  fact  of  indemnitee's  liability  and 
the  reasonableness  of  a  settlement  made  by  him. 

2.  Insurance   oJ=512 — Indemnitee   can   be- 

coveb  amount  paid  in  faib  settlement  of 

legal  liability. 

Where  an  indemnity  contract  permitted,  but 

did  not  require,  indemnitor  to  defend  actions 

against  indemnitee,  a  compromise  judgment  in 

such   action  entered  by  consent  of  indemnitee 

is  not  presumptive  evidence  against  indemnitor 

'either  as  to  the  fact  of  indemnitee's  liability  or 

as  to  the  reasonableness  of  the  settlement. 

8.  Insubance   <i=a512— Indemnitee  can   be- 

COVER  AMOUNT  PAID  IN  FAIB  SETTLEMENT  OF 
LEGAL  LIABILITY. 

An  indemnitee  is  not  bound  to  wait  until 
judgment  is  rendered  against  him,  but  can  re- 
cover by  showing  that  he  was  legally  liable, 
and  that  the  amount  of  the  settlement  made 
by  him  was  reasonable. 

4.  Trial  <J=»39— Indirect  admission  of  ex- 
cluded ACQUITTAL  OF  PLAINTIFF  or  CHARGE 

OF  drunkenness  is  error. 
In  an  action  against  an  indemnity  com- 
pany, where  the  acquittal  of  plaintiff  of  the 
charge  of  drunkenness  was  excluded,  as  was 
proper,  it  was  error  to  permit  it  to  get  before 
the  jury  indirectly  in  one  of  plaintiff's  exhibits, 

Appeal  from  Circuit  Court,  Greene  County ; 
Orin  Patterson,  Judge. 

Action  by  Herman  F.  Brinkman  against  the 
Western  Automobile  Indemnity  Association. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

Allen  &  Allen,  of  Springfield,  for  appellant. 
Harry  D.  Durst,  of  Springfield,  for  respond- 
ent 

BRADLEY,  J.  This  is  a  suit  on  an  ldem- 
nity  policy  for  loss  resulting  from  liability. 
On  November  14,  1916,  and  while  the  policy 
was  in  full  force,  plaintiff,  while  driving  his 
automobile  on  the  public  square  in  the  city 
of  Springfield,  ran  down  one  Eva  Kline.  He 
reported  the  fact  of  his  misfortune  to  de- 
fendant in  due  time.  Later  the  Injured 
party  brought  suit  against  plaintiff  for  dam- 
ages, and  plaintiff  forwarded  the  copy  of 
summons  and  petition  served  upon  him  to 


defendant  Defendant  denied  liability  under 
the  policy  and  declined  to  defend  the  suit 
brought  against  plaintiff  on  the  ground  that 
plaintiff  was  intoxicated  when  he  injured  the 
Kline  girl.  There  is  a  provision  in  the  by- 
laws, which  by-laws  are  a  part  of  the  policy, 
to  the  effect  that  no  Indemnity  will  be  paid  if 
the  automobile  belonging  to  the  member 
claiming  indemnity  was  being  operated  at  the 
time  of  an  accident  by  a  person  under  the 
influence  of  intoxicating  liquors.  When  the 
suit  by  Eva  Kline  for  $5,000  damages  against 
plaintiff  for  her  alleged  injuries  came  on 
for  trial,  plaintiff,  Brinkman  stipulated  with 
Eva  Kline  that  Judgment  should  be  entered 
against  him  and  in  her  favor  in  the  sum  of 
$200.  The  judgment  was  in  evidence  in  the 
case  at  bar,  and  recites  that  the  court  found 
by  the  stipulation  "that  the  court  shall  enter 
judgment  in  favor  of  plaintiff  and  against 
defendant  in  the  sum  of  $200  as  and  tor  all 
injuries  and  damages  claimed  in  her  peti- 
tion." The  judgment  was  entered  according- 
ly, and  satisfaction  thereof  acknowledged  in 
open  court  No  evidence  was  introduced 
tending  to  show  liability  on  the  part  of 
Brinkman  for  the  injuries  received  by  Eva 
Kline,  or  that  the  amount  paid  was  reason- 
able 

Plaintiff,  Brinkman,  brought  the  present 
suit  on  his  Indemnity  policy  to  recover  the 
$200  paid  Eva  Kline  in  satisfaction  of  her 
judgment  and  for  $15  paid  by  him .  for  medi- 
cal attention  to  her  and  for  attorney  fees 
for  defending  the  Kline  case,  and  for  prose- 
cuting this  cause.  The  cause  was  tried  be- 
low before  the  court  and  a  Jury,  and  resulted 
in  verdict  and  judgment  In  favor  of  plaintiff 
and  against  the  defendant  association  for  the 
amount  sued  for,  and  defendant  brings  the 
cause  to  this  court  by  its  appeal. 

[1]  As  stated,  the  policy  sued  on  is  one  in- 
demnifying against  loss  resulting  from  lia- 
bility. Can  plaintiff  recover  under  the 
circumstances  here  without  showing  affirm- 
atively that  be  was  legally  liable  in  damages 
to  Eva  Kline?  Has  the  defendant  waived  the 
right  to  raise  this  question?  We  will  dis- 
pose first  of  the  question  of  waiver^  If  It  be 
found  that  defendant  has  waived  the  right  to 
raise  the  point  that  it  is  not  liable  because 
there  was  no  evidence  or  finding  in  the  Kline 
Case  that  Brinkman  was  legally  liable  in  dam- 
ages to  her,  then  there  would  be  nothing  left 
to  determine  in  this  respect.  The  policy  and 
the  by-laws  which  are  a  part  thereof  do  not 
require  that  the  defendant  association  de- 
fend actions  brought  against  Its  members  for 
casualitles  covered,  but  merely  provide  that 
the  association  "may  defend  such  suit  in  the 
name  and  on  behalf  of  such  member."  It  is 
conceded  in  effect  by  plaintiff  that  the  de- 
fendant association  is  not  required  to  defend 
such  suits.  Plaintiff's  contention  that  defend- 
ant has  waived  the  right  to  raise  the  question 
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that  he  did  not  show  legal  liability  to  com- 
pensate'Eva  Kline  for  her  Injuries  Is  bot- 
tomed upon  the  proposition  that  defendant 
denied  liability  under  the  policy  on  the  al- 
leged ground  that  plaintiff  was  under  the  in- 
fluence of  intoxicating  liquors  at  the  time; 
that,  once  having  announced  Its  position,  it 
must  thereafter  abide  the  consequences  what- 
ever they  may  be,  unless  it  can  avoid  them  by 
showing  that  plaintiff  was  under  the  influence 
of  intoxicating  liquors. 

In  support  of  this  contention  plaintiff  re- 
lies upon  Stone  Co.  v.  Ins.  Co.,  186  Mo.  App. 
318,  172  S.  W.  .458;  Id.,  274  Mo.  537,  203 
8.  W.  822;  Butler  Bros.  ▼.  Fidelity  Co.,  120 
Minn.  157,  139  N.  W.  855,  44  L.  R.  A.  (N.  S.) 
609;  St  Louis  Provision  Co.  v.  Casualty  Co., 
201  U.  S.  173,  26  Sup.  Ct.  400,  50  L.  Ed.  712; 
Murch  Bros.  Construction  Co.  v.  Casualty  Co., 
ISO  Mo.  App.  loc.  dt  513,  176  S.  W.  399; 
Railroad  Co.  v.  Southern  By.  News  Co.,  151 
Mo.  373,  52  S.  W.  206,  45  L.  R.  A.  380,  74 
Am.  St.  Rep.  545;  Garrison  v.  Transporta- 
lion  Co.,  94  Mo.  130,  6  S.  W.  701;  Strong  v. 
Insurance  Co.,  62  Mo.  289,  21  Am.  Rep.  417. 
In  the  policy  contract  In  the  Stone  Company 
Case  the  insurer  agreed  to  defend  in  the 
name  and  on  behalf  of  the  assured  any  suits 
which  at  any  time  might  be  brought  on  ac- 
count of  Injuries  Insured  against,  although 
such  suits  were  "wholly  groundless,  false,  or 
fraudulent.1'  The  company  In  that  case  did 
not  defend  because  it  claimed  that  it  did  not 
have  notice.  In  view  of  the  policy  contract, 
or  rather  the  by-law  provision  which  is  a  part 
of  the  policy  contract,  In  the  case  at  bar,  we 
can  see  no  support,  for  plaintiff's  contention 
in  the  Stone  Company  Case  or  any  other  case 
cited  or  that  we  have  found.  By  the  contract 
defendant  did  not  agree  to  defend,  but  merely 
reserved  the  right  so  to  do  if  it  desired.  It 
is  stated  in  the  dissenting  opinion  of  Farrlng- 
ton,  J.  (186  Mo.  App.  loc.  cit.  343,  172  S.  W. 
465.)  in  the  Stone  Company  Case,  which  opin- 
ion was  adopted  by  the  Supreme  Court  that— 

"The  only  denial  of  liability  at  that  time  was 
based  on  the  proposition  that  no  notice  of  tho 
injury  had  been  given,  and  it  seems  to  me  that 
the  Stone  Company's  action  against  the  insur- 
ance company  should  stand  or  fall  on  the  ques- 
tion of  the  giving  of  the  notice.  If  the  insurer 
did  get  the  notice,  it  was  liable  for  the  amount 
of  the  judgment  recovered  by  Perry." 

But  the  Judgment  there  spoken  of  was  not 
one  by  stipulation,  but  was  by  default  after 
Inquiry  by  the  court  on  the  question  of  dam- 
ages. Also  in  the  Stone  Company  Case  the 
insurer  not. only  agreed  to  defend,  but  the 
policy  contract  put  the  whole  defense  In  the 
hands  of  the  insurer,  and  precluded  the  in- 
sured from  doing  anything  without  the  con- 
sent of  the  Insurer.  In  most  of  the  cases 
cited  supra  where  an  ldemnlty  policy  was 
involved  the  insurer  had  agreed  to  defend 
and  reserved  this  right  exclusively,  and 
breached  that  agreement  in  falling  to  do  so ; 
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but  in  the  Instant  case  defendant  breached  no 
contractual  obligation  In  not  defending  the 
damage  suit  against  plaintiff.  We  find  no 
authority  in  any  case  for  the  contention 
that  defendant  under  the  circumstances  here 
would  be  precluded  from  defending  on  the 
ground  that  plaintiff  was  not  legally  liable 
to  Eva  Kline.  Where  there  Is  a  contractual 
obligation  to  defend,  the  cases  hold  generally 
that,  if  the  insurer  breaches  this  obligation, 
the  Insured  may  in  good  faith  make  the  best 
settlement  he  can,  and  recover  the  amount 
paid  on  such  settlement  from  the  insurer,  un- 
less It  be  shown  by  the  insurer  that  no  recov- 
ery could  have  been  had  on  the  merits  of  the 
casualty  case  giving  rise  to  the  action  against 
the  Indemnitor.  It  seems  to  be  the  law  that, 
if  the  indemnitor  is  obligated  to  defend,  and 
fails  to  do  so,  any  settlement  the  Insured  may 
make  that  has  on  its  face  the  appearance  of 
being  reasonable  would  be  prima  facie  evi- 
dence that  the  Insured  was  legally  liable  in  the 
casualty  settled  for,  and  that  the  settlement 
he  made  was  reasonable.  In  Butler  Bros, 
v.  American  Fidelity  Co.,  120  Minn.  157,  139 
N.  W.  355,  44  L.  R.  A  (N.  S.)  609,  cited  supra, 
speaking  of  this  question,  the  courts  said: 

"But  where  the  insurer  has  agreed  to  settle 
or  defend  all  claims  within  the  policy,  'even 
if  groundless,'  and  has  refused  to  do  either,  thus 
breaching  its  contract,  and  compelling  the  in- 
sured to  defend  the  action,  we  hold  that  the 
insured  may  in  good  faith  make  a  settlement  of 
the  action,  and  may  recover  the  amount  paid 
on  such  settlement  of  the  insurer,  unless  it  is 
made  to  appear  affirmatively  that  there  could 
have  been  no  recovery  had  the  action  been  tried. 
It  may  well  be  that  a  different  rule  should  apply 
where  there  is  merely  the  relation  of  indemni- 
tor and  indemnitee,  and  no  positive  agreement  to 
defend  an  action,  and  no  breach  of  that  agree- 
ment." 

In  Railroad  Co.  v.  Southern  By.  News  Co., 
151  Mo.  373,  62  S.  W.  205,  45  L.  R.  A.  380, 
74  Am.  St.  Rep.  545,  cited  supra,  it  does  not 
appear  directly  that  the  Indemnitor  there  had 
agreed  to  defend;  but  indirectly  it  does  so 
appear,  for  the  court  quotes  from  Strong  v. 
Ins.  Co.,  62  Mo.  289,  21  Am.  Rep.  417,  that, 
where  one  is  bound  to  protect  another  from 
a  liability,  he  is  bound  by  the  result  of  a  liti- 
gation to  which  such  other  is  a  party,  pro- 
vided he  had  notice  of  the  litigation  and  op- 
portunity to  control  and  manage  It.  In  the 
News  Company  Case  the  court  said  (151  Mo. 
loc.  Cit.  390,  52  S.  W.  209,  45  L.  R.  A.  3S0, 
74  Am.  St  Rep.  645): 

"That  the  defendant  was  notified  of  the  pend- 
ency of  the  litigation  which  resulted  in  the 
judgment  against  the  plaintiff  for  $5,000,  on 
a  liability  against  which  the  defendant  by  its 
contract  had  agreed  to  Indemnify  it  and  was 
afforded  ample  opportunity  to  control  and  man- 
age that  litigation  if  it  had  seen  proper  to  do 
so,  was  abundantly  shown  by  the  evidence,  and 
was  so  found  by  the  court  (thirteenth  finding). 
The  fact  that  the  amount  of  the  judgment  was 
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determined  by  agreement  would  not  take  the 
judgment  without  the  protection  of  the  defend- 
ant's covenant  'to  indemnify  the  plaintiff  for  all 
damages  to  which  it  may  be  subject  or  which 
it  may  have  to  pay.'  The  only  effect  the  consent 
could  have  would  be  to  reduce  the  judgment  from 
conclusive  to  presumptive  evidence  only  of  the 
defendant's  liability  on  its  contract,  and  of  the 
amount  thereof,  and  to  afford  it  the  right  and 
privilege  of  showing  either  that  the  judgment 
was  procured  by  a  fraudulent  collusion,  was  not 
founded  upon  a  legal  liability,  or  that  it  ex- 
ceeded such  liability.  Conner  v.  Reeves,  103 
N.  Y.  527  [9  N.  E.  439].  This  the  defendant  did 
not  attempt  to  show,  but,  on  the  contrary,  it 
affirmatively  appeared  from  the  evidence,  and 
the  court  found  that  the  settlement  was  made  in 
good  faith,  that  there  was  leeal  liability  for 
which  the  judgment  was  rendered,  and  that  the 
amount  thereof  was  reasonable." 

The  language  last  quoted  clearly  indicates 
that  defendant  in  the  case  at  bar  Is  not  pre- 
cluded from  defending  on  the  ground  that 
plaintiff  was  not  legally  liable. 

[2]  If  defendant  has  not  waived  this  ques- 
tion, and  we  have  found  that  it  did  not,  then 
it  necessarily  follows  that  under  the  policy 
contract,  before  plaintiff  can  recover,  he  must 
show  that  he  was  legally  liable  to  Eva  Kline, 
and  that  the  settlement  he  made  was  reason- 
able, unless  the  settlement  he  made  and  the 
circumstances  under  which  he  made  it  make 
his  case  against  his  Indemnitor  prima  facie, 
and  thus  shift  the  burden.  In  the  Stone 
Company  Case  It  appears  that  "the  plaintiff 
offered  in  evidence  the  policy  and  the  Judg- 
ment, and  proved  payment  thereof,  and  went 
into  the  question  of  its  liability  to  Perry  and 
the  amount  that  Perry  was  damaged,"  thus 
apparently  assuming  the  burden.  In  the  in- 
stant case  defendant  in  its  brief  practically 
concedes  that  it  would  be  liable  to  plaintiff 
for  the  items  mentioned  in  his  petition  if 
plaintiff  was  legally  liable  to  Eva  Kline,  and 
the  settlement  was  in  good  faith,  and  the 
amount  paid  Is  reasonable,  and  also  that  the 
amount  paid  and  demanded  as  attorney  fees 
is  reasonable.  The  court  at  the  request  of 
plaintiff  instructed  the  jury  that,  if  they 
found  that  plaintiff  was  the  beneficiary  under 
the  policy,  and  that  the  policy  was  in  force 
on  November  14,  1916,  and  that  on  that  date 
Eva  Kline  was  Injured  by  plaintiff  while 
operating  his  automobile,  and  that  she 
brought  suit  alleging  negligence  against  plain- 
tiff, and  recovered  Judgment  pursuant  to  a 
compromise,  and  that  the  sum  recovered  and 
paid  was  reasonable,  etc.,  then  the  verdict 
would  be  for  plaintiff.  At  the  close  of  plain- 
tiff's case  In  chief,  and  at  the  close  of  the 
whole  case,  defendant  requested  an  instruc- 
tion In  the  nature  of  a  demurrer.  It  appears 
to  us  plain  that  under  the  facts  and  the  policy 
sued  on  here,  plaintiff  was  required  to  affirm- 


atively establish  that  he  was  legally  liable 
in  damages  to  Eva  Kline  for  the  injuries  sus- 
tained by  her.  The  question  of  reasonable- 
ness, etc.,  should  also  be  submitted,  but  de- 
fendant does  not  make  complaint  so  much 
about  the  reasonableness  of  the  amount 
claimed  by  plaintiff,  as  that  he  recovered 
without  being  required  to  show  that  he  was 
bound  to  pay  anything  for  the  casualty  giv- 
ing rise  to  this  litigation.  We  think  that  this 
case  falls  squarely  within  the  exceptions 
mentioned  in  the  last  part  of  the  language 
quoted  from  the  Minnesota  case  of  Butler 
Bros.  v.  American  Fidelity  Co.,  supra.  So  far 
as  defending  any  action  is  concerned,  the 
contract  sued  on  here  created  no  relation  be- 
tween the  parties  except  that  of  indemnitor 
and  indemnitee. 

[3]  The  relation  of  the  indemnitor  and  in- 
demnitee, plaintiff  and  defendant,  in  the  case 
at  bar,  is  similar  to  that  of  covenantor  and 
covenantee  in  a  breach  of  warranty  case. 
The  covenantee  in  such  case  in  order  to  re- 
cover does  not  have  to  ,wait  until  Judgment 
in  ejectment  has  been  rendered  against  him, 
but  he  can  recover  by  showing  the  purchase 
or  surrender  to  a  superior  or  paramount  title. 
Baker  v.  Harvey,  192  Mo.  App.  697,  179  S.  W. 
985 ;  Ward  v.  Ashbrook,  78  Mo.  515.  And  so 
in  the  case  at  bar  plaintiff  can  recover  by 
showing  that  he  was  legally  liable  to  Eva 
Kline,  and  that  the  amount  of  the  settlement 
he  made  and  the  other  Items  demanded  are 
reasonable,  and  the  burden  Is  on  him  to  so 
show. 

[4]  Both  parties  cite  numerous  cases,  but 
the  issue  here  seems  simple  and  clear-cut, 
and  it  is  unnecessary  to  go  into  a  further 
discussion  of  cases.  Defendant  complains 
about  evidence  that  plaintiff  was  acquitted 
in  the  police  court  upon  the  charge  of  drunk- 
enness getting  before  the  jury  in  one  of 
plaintiff's  exhibits  and  on  the  cross-examina- 
tion of  the  witness  Swinney.  The  learned 
trial  court  sustained  objections  to  this  evi- 
dence when  a  direct  attempt  was  made  to 
get  it  before  the  Jury,  and  that  such  evidence 
is  incompetent  is  not  questioned;  so  plaintiff 
will  not  be  permitted  to  do  indirectly  what 
he  cannot  do  directly.  This  evidence  should 
not  be  admitted.  Since  the  case  must  be  re- 
tried, we  remind  plaintiff  that  he  has  not 
specifically  pleaded  that  he  was  legally  lia- 
ble, and  he  may  amend  If  he  desires.  No 
point,  however,  Is  made  on  the  pleadings. 

The  cause  Is  reversed  and  remanded. 

STURGIS,  P.  X,  concurs. 

FARRINGTON,  J.,  concurs  In  reversing 
and  remanding  this  Judgment  because  of  the 
admission  of  evidence  concerning  plaintiff's 
acquittal. 
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REAUGH  v.  ATCHISON,  T.  ft  S.  F.  RY.  CO. 
(No.  15540.) 

(St  Iiooia  Court  of  Appeals.     Missouri.    Feb. 
3,  1920.) 

1.  WATEBS    AMD    WATEB    COTTB8K8    «=»179(1)— 

Petition  against  railroad  stated  cause 
or  action  fob  flooding  lands  bt  embank- 
ment   though    not    alleging    opining 
would  have  saved  lands. 
Petition  against  a  railroad  by  a  landowner, 
charging  diversion  of  waters  from  a  water  course 
by  a  negligently  constructed  ditch  and  a  neg- 
ligently constructed  road  crossing,  by  a  solid 
embankment  at  the  crossing  of  the  public  high- 
way over  the  railroad,  thereby  preventing  the 
flow  of  water  along  the  railroad's  right  of  way, 
and  directing  it  over  plaintiff's  lands,  designat- 
ing the  embankment   as  the  cause  of  the  di- 
verted waters  flowing  over  the  lands,  stated  a 
cause  of  action,  though  it  did  not  allege  that 
an  opening  under  the  embankment  would  have 
saved  the  lands  from  flooding. 

2.  Waters  and  wateb  coubbes  «=»171(1>— 
Railroad  without  bight  to  divest  streak 
and  discharge  it  oveb  plaintiff's  land. 

A  railroad  had  no  right  to  divert  the  wa- 
ters of  a  stream  by  its  embankment,  and  to 
discharge  them  over  intermediate  lands,  upon 
the  lands  of  plaintiff,  to  her  damage. 

3.  Watebs  and  wateb  courses  •Ja»116— Wa- 
teb COKING  THROUGH  DBAIN  TILE  INTO 
8TBEAM  CEASES  TO  BE  SUBFACE  WATEB. 

Surface  water  coming  through  a  drain  tile 
and  emptying  into  a  stream  ceased  to  be  surface 
water  as  soon  as  it  flowed  into  the  channel  of 
the  stream. 

Appeal  from  Circuit  Court,  Knox  County; 
Charles  D.  Stewart,  Judge. 
"Not  to  be  officially  published." 

Suit  by  Amanda  Reaugh  against  the  Atch- 
ison, Topeka  ft  Santa  Fe  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Geo.  J.  Mersereau,  T.  R.  Morrow,  and  J.  H. 
Lathrop,  all  of  Kansas  City,  L.  F.  Cotty,  of 
Edlna,  and  Conkling  ft  Withers,  of  Oarroll- 
ton,  for  appellant 

F.  H.  McCullough,  of  Edlna,  for  respond- 
ent 

BARNES,  0.  This  suit  originated  In  the 
circuit  court  of  Knox  county.  Verdict  and 
judgment  in  the  sum  of  $375  was  had  for 
plaintiff.  Appellant  has  waived  all  points, 
save  that  the  amended  petition  does  not  state 
a  cause  of  action,  and  that  Its  demurrer,  of- 
fered at  the  close  of  all  the  evidence  In  the 
case,  should  have  been  sustained. 

The  third  amended  petition,  after  alleging 
that  defendant  is  a  foreign  corporation  own- 
ing and  operating  a  railroad  through  Knox 
county,  Mo.,  alleges  in  substance  that  plain- 
tiff is  the  owner  of  a  tract  of  valuable  Im- 
proved  farming  lands  In  said  county,  con- 


taining about  46  acres,  and  that  defendant's 
right  of  way  intersects  plaintiffs  farm,  en- 
tering the  same  on  the  west  side  thereof,  and 
then  curving  and  passing  through  the  land 
In  a  northeasterly  direction,  leaving  about 
30  acres  of  said  land  on  the  south  and  east 
Bides  thereof;  that  for  many  years  there 
has  been  a  public  road  along  the  west  side  of 
plaintiff's  farm,  extending  in  a  north  and 
south  direction,  crossing  defendant's  right 
of  way  at  the  point  where  the  latter  inter- 
sects the  west  line  of  plaintiff's  land;  that 
at  this  point  defendant  has  constructed  and 
maintains  on  its  right  of  way  a  "high,  strong, 
and  wide  embankment  of  earth  and  materi- 
al" on  which  it  operates  Its  double  railroad 
track,  and  that  at  said  point,  and  for  a  long 
distance  east  and  west  thereof,  the  railroad 
embankment  is  about  10  feet  higher  than  the 
lands  of  plaintiff,  which  are  on  the  south 
and  east  sides  of  the  right  of  way,  and  that 
the  general  trend  and  slope  of  plaintiffs 
said  lands,  and  of  the  lands  adjoining  the 
same,  Is  in  an  easterly  direction;  that  in 
about  the  year  1910  defendant  negligently 
constructed  a  public  road  crossing  on  Its 
right  of  way  at  the  point  where  said  public 
road  crosses  the  same,  by  putting  up  a  solid 
high  wall  or  embankment  of  earth  and  mate- 
rial, without  any  opening  therein,  which  ex- 
tends south  from  defendant's  railroad  em- 
bankment, on  said  public  road,  to  the  south 
line  of  defendant's  right  of  way,  and  thereby 
forms  a  solid,  high,  and  strong  dam,  through 
which  water  cannot  pass  or  flow  along  de- 
fendant's right  of  way;  and  that  about  the 
year  1010  the  defendant  also  negligently  con- 
structed a  drainage  ditch,  about  10  feet  in 
depth  and  20  feet  In  width,  on  its  right  of 
way  at  the  south  side  of  its  said  railroad  em- 
bankment which  ditch  commences  at  said 
public  road  crossing  and  extends  to  the  west 
on  and  along  defendant's  right  of  way  to  a 
point  at  about  a  quarter  of  a  mile  west  of 
the  west  line  of  plaintiff's  farm,  at  which 
last-named  point  said  ditch  opens  into  and 
connects  with  a  natural  water  course,  a 
stream  of  running  water  known  as  Long 
Branch,  which  flows  In  an  easterly  direction, 
and  that  thereby  a  portion  of  the  waters  of 
said  stream  were  and  are  diverted  from 
their  usual  channel,  and  caused  to  flow  In  a 
new  direction  through  said  drainage  ditch 
and  over  the  lands  of  plaintiff  In  a'  body ; 
that  at  a  point  of  about  700  feet  west  of 
said  road  crossing  defendant  has  placed  a 
large  drain  tile  under  Its  said  roadbed  on 
its  right  of  way,  about  5  feet  in  diameter, 
connecting  with  said  drainage  ditch,  and  that 
the  surplus  waters  are  thereby  gathered 
from  the  lands  lying  west  of  plaintiff's  farm 
and  added  to  the  portion  of  the  water  from 
said  water  course  or  stream,  diverted  from 
their  natural  channel  as  aforesaid,  and  the 
same  are  discharged  upon  the  land?  of  plain- 
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tiff;  that  the  said  waters  so  gathered  and 
discharged  across  the  lands  of  plaintiff,  on 
tbe  south  and  east  sides  of  defendant's  right 
of  way,  have  washed  away  and  destroyed 
about  20  acres  of  plaintiff's  land  and  greatly 
damaged  the  remainder  thereof,  by  washing 
away  the  soil  therefrom,  etc.;  and  that,  on 
account  of  the  said  unlawful  and  negligent 
acts  of  defendant,  plaintiff  has  been  deprived 
of  the  use  of  her  farm  lands  for  the  seasons 
of  1911  to  1916,  Inclusive,  and  her  farm  has 
been  damaged  and  reduced  In  value,  all  to 
plaintiff's  damage  in  the  sum  of  $1,999,  for 
which  she  prays  Judgment 

[1]  The  assignment  of  error  pertaining  to 
the  petition  is  that  it  did  not  allege  that  an 
opening  under  said  embankment  would  have 
saved  plaintiffs  land  from  flooding.  There 
Is  no  merit  in  this  contention,  for  the  rea- 
son that  the  petition  charges  a  diversion  of 
waters  from  the  water  course,  by  a  careless- 
ly and  negligently  constructed  drainage  ditch 
and  a  negligently  and  carelessly  constructed 
road  crossing,  by  a  solid  embankment  at  the_ 
crossing  of  the  public  highway  over  the  rail-' 
road,  thereby  preventing  the  flow  of  water 
along  defendant's  right  of  way  and  directing 
the  water  over  the  lands  of  plaintiff,  and 
designating  said  embankment  as  the  cause  of 
said  diverted  waters  flowing  through  the 
plaintiff's  lands.  Munkers  v.  K.  O.,  St  X  & 
C.  B.  R.  Co.,  60  Mo.  334 ;  Mangold  v.  St  L., 
etc.,  R.  R.  Co.,  24  Mo.  App.  52;  Gray  v. 
Schriber,  68  Mo.  App.' 178;  Gottenstroetter 
v.  Kapplemann,  88  Mo.  App.  449. 

There  was  substantial  evidence  tending  to 
show  that  plaintiff  was  the  owner  of  the 
north  50  acres  of  the  west  half  of  the  south- 
east quarter  of  section  13.  Mr.  Miller  ap- 
pears to  have  owned  the  lands  south  thereof, 
and  west  thereof  adjacent  to  the  right  of 
way  of  defendant.  The  right  of  way  of  de- 
fendant is  100  feet  in  width,  and  runs  in  a 
northeasterly  direction  across  the  southwest 
quarter  of  said  section,  a  short  distance 
north  of  the  center,  where  it  curves  more 
to  the  north,  crossing  plaintiff's  land  on  its 
western  and  northern  boundaries,  thereby 
cutting  off  16  acres  in  the  northeast  cor- 
ner, and  leaving  approximately  30  acres 
south  and  east  of  its  right  of  way.  There  is 
a  public  highway  on  the  west  side  of  plain- 
tiff's land,  on  the  line  between  the  plaintiff 
and  Miller  tracts.  In  1910  defendant  double- 
tracked  Its  railroad,  and  in  widening  its  em- 
bankment for  the  second  track  dug  a  borrow 
pit  to  the  south  of  its  embankment  and  with- 
in its  right  of  way. 

Long  Branch  runs  generally  in  a  south- 
easterly direction  on  the  Miller  land  to  near 
the  southeast  corner  of  the  southwest  quarter 
of  section  13,  thence  easterly,  and  thence 
northeasterly  across  the  corner  of  plaintiffs 
land.  The  lands  of  both  plaintiff  and  Miller, 
south  and  east  of  the  railroad,  are  bottom 
lands.    On  the  south  part  of  plaintiffs  land, 


north  and  west  of  Long  Branch,  there  Is  a 
high  knoll,  referred  to  in  the  testimony  as  an 
Indian  mound.  The  entire  bottom  has  been 
repeatedly  subject  to  overflow,  and  there  ap- 
pears to  have  been  some  swales  upon  plain- 
tiff's land.  All,  however,  have  been  subject 
to  successful  cultivation. 

The  railroad  embankment  is  several  feet 
higher  than  the  land  of  plaintiff.  Tbe  bor- 
row pit  converted  into  a  drainage  ditch  is"  15 
or  20  feet  wide,  and  some  4  or  5  feet  deep, 
and  originally  did  not  connect  with  Long 
Branch  where  that  stream  crosses  tbe  right 
of  way.  Afterwards  it  was  connected  with 
Long  Branch  by  defendant;  that  is,  the  In- 
tervening space  of  10  or  15  feet  was  dug  out, 
a  drain  box  20  feet  long  and  having  an  open- 
ing of  2  feet  in  which  there  was  later  placed 
a  trap  intended'  to  permit  the  waters  from 
the  drainage  ditch  to  flow  into  the  creek,  but 
not  to  permit  the  creek  waters  to  flow  into 
the  drainage  ditch,  was  installed.  Over  the 
box  was  constructed  a  dike,  the  south  end  of 
which  extends  south  of  defendant's  right  of 
way  onto  the  Miller  land,  and  there  Is  some 
evidence  tending  to  show  that  the  south  por- 
tion of  this  dike  had  been  washed  away  from 
the  Miller  land,  and  from  part  of  defendant's 
right  of  way.  There  is  also  some  evidence 
tending  to  show  that  at  the  south  end  of  the 
dike  the  ground  had  been  scooped  out  by  de- 
fendant so  that  it  was  lower  than  the  end 
of  the  dike  and  the  natural  surface  of  the 
earth  at  that  point.  At  the  point  of  tbe  con- 
nection between  the  borrow  pit  and  tbe  east 
bank  of  Long  Branch,  that  stream  makes  a 
short  turn  to  the  south;  the  connection  is 
made  at  the  point  In  the  turn  where  the  di- 
rection of  the  water  was  easterly,  which  per- 
haps necessitated  the  construction  of  the 
dike. 

There  is  some  slight  evidence  that  the  5- 
foot  drain  tile,  through  which  surface  water 
flowed  under  tbe  railroad  embankment  re- 
ferred to  in  the  petition,  empties  into  the 
borrow  pit;  but  the  substantial  evidence  in 
the  case  tends  to  show  it  empties  directly  in- 
to Long  Branch  just  west  of  the  dike  herein 
referred  to.  The  general  slope  of  plaintiff's 
land  was  easterly.  The  construction  of  the 
public  road  crossing  over  the  railroad  was 
made  solid  by  defendant  of  earth  and  mate- 
rial, and  sloping  from  the  top  of  its  embank- 
ment to  the  south  limit  of  its  right  of  way, 
forming  a  dam'  across  the  borrow  pit  (The 
testimony  of  defendant  shows  that  the  bor- 
row pit  ran  east  of  this  crossing  along  Its 
right  of  way.) 

[2]  The -testimony  further  tended  to  show 
that  the  channel  waters  of  Long  Branch  were 
carried  through  the  drainage  ditch,  before 
that  stream  would  get  bank  full;  in  fact, 
when  It  was  only  half  full.  Tbe  water  would 
be  turned  by  said  embankment,  which  caused 
It  to  be  discharged  upon  the  Miller  land, 
thence  across  the  public  road,  and  over  plain- 
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tiff's  land,  washing  and  scouring  out  several 
places  of  variable  areas  thereon,  and  render- 
ing the  ground  generally  unfit  for  cultivation. 
The  defendant  had  no  right  to  divert  the  wa- 
ters of  Long  Branch  and  discharge  them 
over  the  lands  of  plaintiff  to  her  damage 
(see  cases,  supra),  and  the  fact  that  the  wa- 
ter crosses  the  intermediate  land  of  Miller 
will  not  relieve  the  defendant  from  liability 
(Dennlson  v.  Somerset  &  C.  R.  Co.,  21  Pa. 
Super.  Ct  248). 

[3]  "With  reference  to  surface  water  com- 
ing through  the  draintile,  if  it  emptied  into 
Long  Branch,  such  water  ceased  to  be  sur- 
face water  so  soon  as  it  flowed  in  the  chan- 
nel of  that  stream.  Goll  v.  Railroad,  271  Mo. 
655,  197  S.  W.  244;  Inter-River  Drainage 
Dlst  v.  Ham,  275  Mo.  884,  204  S.  Wv  723; 
Abbott  v.  K.  C,  St.  J.  &  C.  B.  Ry.  Co,  83  Mo. 
271,  284,  53  Am.  Rep.  581 ;  Jones  v.  Hannc- 
van,  55  Mo.  462. 

Learned  counsel  for  respondent  rely  upon 
the  cases  of  Thompson  v.  Railroad,  137  Mo. 
App.  62, 119  S.  W.  509,  Collier  v.  Railroad,  48 
Mo.  App.  398,  and  Burke  v.  Railroad,  29  Mo. 
App.  370,  all  of  which  apply  to  surface  water 
only.  It  is  unnecessary  for  us  to  amplify 
this  opinion  by  a  discussion  of  these  cases, 
other  than  to  announce  that  the  rule  as 
enunciated  in  the  cases  of  Rychlicki  v.  City 
of  St  Louis,  98  Mo.  497,  11  S.  W.  1001,  4  L. 
R,  A.  594,  14  Am.  St.  Rep.  651,  Paddock  v. 
Somes,  102  Mo.  226,  238,  14  S.  W.  746,  10  L. 
R.  A.  254,  Grant  v.  St.  Louis,  I.  Mt.  Railway 
•Ob.,  149  Mo.  App.  306,  310,  130  S.  W.  80, 
Lynch  v.  St.  L.,  etc.,  Ry.  Co.,  180  Mo.  App. 
169,  172,  168  S.  W.  224,  and  Whalley  v.  Lan- 
cashire &  Yorkshire  Ry.  Co.,  50  L.  R.  13  Q. 
B.  Div.  131,  50  L.  T.  N.  S.  472,  53  L.  J.  Q. 
B.  N.  S.  285,  32  Week.  Rep.  711,  48  J.  P.  500, 
is  applicable. 

In  view  of  the  above  and  foregoing,  the 
Commissioner  recommends  that  the  Judg- 
ment of  the  trial  court  be  affirmed. 

PER  CURIAM.  The  foregoing  opinion  of 
BARNES,  C,  is  adopted  as  the  opinion  of 
the  court.  The  judgment  of  the  circuit  court 
is,  accordingly,  affirmed. 


REYNOLDS,    P.     J., 
BECKER,  JJ.,  concur. 


and    ALLEN    and 


McCOIN  v.  McCOIN.    (No.  13448.) 

(Kansas    City    Court    of    Appeals.      Missouri. 

Jan.  26,  1920.    Rehearing  Denied  Feb. 

17,  1920.) 

1.  Dxvobck  <S=128—  Finding-  against  claim 

THAT    HUSBAND    WAS    HABITUAL    DRUNKARD 
NOT   DISTURBED. 

Where,  in  a  suit  for  divorce,  the  wife's  evi- 
dence to  support  her  claim  that  the  husband 


was  on  habitual  drunkard  consisted  of  conclu- 
sions and  did  not  show  definitely  the  degree  or 
frequency  of  the  husband's  intoxication,  the 
trial  court's  holding  that  a  case  of  habitual 
drunkenness  was  not  established  will  not  be  dis- 
turbed, in  the  face  of  the  undisputed  fact  that 
the  husband  was  regularly  employed. 

2.  Divorce   <8=180— Evidence  insufficient 
to  show  that  husband  struck  wife. 

In  a  wife's  suit  for  divorce,  the  wife's 
affirmative  answer  to  a  leading  question  as  to 
whether  the  husband  ever  struck  her,  without 
any  testimony  as  to  the  time  or  circumstances, 
did  not  support  her  allegation  that  he  struck 
her. 

3.  Divorce  <S=»130— Evidence  insufficient 

TO  SHOW  THAT  HUSBAND  THREATENED  WIFE. 

In  a  wife's  suit  for  divorce,  evidence  held 
insufficient  to  support  the  allegation  that  de- 
fendant threatened  plaintiff. 

4.  Divorce  «=»111  —  Refusal,  to   permit 
children  to  testify  held  erroneous. 

In  a  wife's  suit  for  divorce,  it  was  error  to 
refuse  to  allow  two  daughters  to  testify,  where 
the  offer  of  proof  indicated  that  they  would 
testify  to  things  tending  to  support  the  allega- 
tions of  the  petition. 

6.  Divorce  «=»182  —  Appellate  court  mat 

grant.  suit  monet  and  attorney's  fees. 
An  appellate  court  has  power  to  adjudge  suit 
money  and  attorney's  fees  to  the  wife  to  enable 
her  to  prosecute  an  appeal  in  a  suit  for  divorce. 

6.  Divorce  <8=^f 21—  Suit  money  and  attor- 
ney's FEES  ON  APPEAL  GRANTED. 
Where  a  wife's  appeal  in  a  divorce  suit  is 
taken  in  good  faith,  and  she  may  have  a  meri- 
torious cause '  of  action  if  properly  proved,  a 
reasonable  sum  to  meet  the  cost  of  her  appeal 
and  for  attorney's  fees  should  be  allowed  her. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Daniel  E  Bird,  Judge. 
"Not  to  be  officially  published." 

Suit  by  Mabel  B.  McOoin  against  Charles 
F.  McCoin.  Judgment  for  defendant,  and 
plaintiff  appeals.  Reversed  and  remanded, 
with  directions. 

Capron,  Butcher  &  Knoop,  of  Kansas  City, 
for  appellant. 
Charles  F.  McCoin,  for  respondent 

BLAND,  J.  This  Is  a  suit  for  divorce. 
The  trial  court  dismissed  plaintiff's  petition, 
and  she  has  appealed.  Plaintiff  alleged  In 
her  petition  that — 

"Defendant  has  offered  to  plaintiff  such  in- 
dignities as  to  render  her  condition  intolerable 
in  this,  to  wit:  That  the  defendant  is  a  habitual 
drunkard;  that  the  defendant  has  struck  plain- 
tiff and  threatened  plaintiff." 

The  evidence  Introduced  by  plaintiff  to 
sustain  the  allegations  of  the  petition  is  of 
a  most  general  character,  and  consists  large- 
ly of  conclusions;    very  few  details  or  oc- 
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currences  are  given.  Plaintiff  testlfled:  That 
she  and  defendant  were  married  on  July  16, 
1902,  and  that  two  daughters  were  born  of 
the  marriage,  who  were  of  the  agea  of  14 
and  16  years  at  the  time  of  the  trial; 
that  defendant  is  "a  man  that  drinks  a  great 
deal.  *  *  *  Well,  he  has  drank  quite  a 
bit  for,  perhaps,  7  or  8  years;  a  great  deal 
for  the  past  5  years."  That  for  the  past 
year  and  a  half  his  drinking  has  increased. 
That  "sometimes  he  would  come  home  all 
rigbt,  and  very  often,  more  often  than  not, 
he  would  come  home  drinking,  not  always 
just  clear  down  and  out,  but  sometimes  bad." 

Plaintiff  sued  for  a  divorce  in  August,  1917, 
but  dismissed  the  cause  on  his  promise  to  do 
better.  On  the  day  they  went  to  housekeep- 
ing again  defendant  "got  pretty  well  drunked 
up."  The  suit  was  filed  in  August,  and  she 
testlfled  in  November  that  he  came  home  "so 
drunk  that  he  just  staggered  in  and  was  go- 
ing to  'clean  out*  everybody,  me  and  my 
two  daughters";  that  about  two  weeks  be- 
fore the  suit  waa  tried  (trial  was  had  on 
February  4, 1919)  he  came  to  the  hotel  where 
she  was  living,  was  drunk,  and  created  a  dis- 
turbance, and  that  after  he  went  to  his  home 
she  had  him  arrested,  and  he  was  fined  $100 
in  the  municipal  court  and  paroled  to  the 
welfare  board. 

A  witness  introduced  on  the  part  of  plain- 
tiff -said  that  she  had  known  plaintiff  for  18 
yeans  and  had  Been  defeWanb  drunk  a 
great  many  times.  Plaintiff  testified  that 
when  defendant  waa  drunk  he  would  threat- 
en her,  but  that  she  did  not  believe  that  he 
would  do  her  any  harm.  The  only  evidence 
in  the  entire  record  as  to  his  striking  her 
was  Just  this  question  and  Its  answer:  "Q. 
Did  he  ever  strike  you?   A.  Tee,  sir." 

Defendant  was  regularly  employed,  and 
earned  $120  per  month,  all  of  which  he  gave 
to  his  wife.  He  testified  that  he  got  a  bonus 
at  the  end  of  the  year,  and  that  he  pur- 
chased her  jewelry  with  that  Defendant 
denied  that  he  was  an  habitual  drunkard,  but 
admitted  that  he  drank  some.  He  said  that 
his  wife  would  often  quarrel  with  him,  and 
as  a  result  of  which  he  drank,  although  he 
admitted  that  this  was  not  a  good  cause  for 
his  drinking.  That  plaintiff  would  not  live 
within  her  means,  and  spent  more  than  his 
salary. 

The  trial  judge  dismissed  the  petition,  and 
from  his  remarks  it  would  appear  that  he 
was  under  the  impression  that  on  account  of 
the  daughters,  whom  the  evidence  shows  to 
be  good,  respectable  girls,  with  a  high  stand- 
ing in  the  community,  it  would  be  better  for 
them  and  their  mother  if  their  parents  were 
not  divorced,  and  on  the  promise  of  the  de- 
fendant to  quit  drinking  he  dismissed  the 
petition. 

[1]  Plaintiff  urges  that  the  evidence  shows 
that  she  was  entitled  to  a  divorce,  and  the 
trial  court  had  no  discretion  in  the  matter, 


and  under  the  decisions  must  have  granted 
it  The  evidence  In  this  case  consists  of 
statements  such  as: 

"Defendant  drank  quite  a  bit  7  or  8  yean; 
a  great  deal  for  the  past  5  years,  and  in  the 
past  year  and  a  half  bis  drinking  has  increased." 

These  statements  do  not  indicate  the  de- 
gree to  which  defendant  was  under  the  in- 
fluence of  intoxicating  liquors  during  that 
time,  or  whether  he  was  intoxicated  at  all, 
as  one  may  be  drinking  and  not  be  drunk. 
If  the  evidence  can  be  taken  to  show  that 
he  was  drunk,  nevertheless,  it  does  not  show 
with  what  frequency.  There  is  a  lack  of 
evidence  from  which  this  court  could  tell  as 
to  whether  or  not  the  drunkenness  was  ha- 
bitual. Plaintiff's  statement  that,  "Well, 
sometimes  he  would  come  home  all  right, 
very  often,  more  often  than  not,  he  would 
come  home  drinking,  not  always  clear  down 
and  out,  but  sometimes  bad,"  is  not  a  state- 
ment that  defendant  would  come  home  drunk 
more  often  than  not,  but  merely  "drinking," 
how  much,  or  to  what  stage,  or  whether  he 
was  habitually  drunk,  does  not  appear.  The 
statement,  "sometimes  bad,"  could  be  taken 
that  he  was  sometimes  drunk,  but  how  often, 
or  with  what  frequency,  we  are  unable  to  tell 
from  the  evidence.  There  are  but  two  or 
three  specified  occasions  testlfled  to  in  evi- 
dence that  defendant  was  drunk. 

In  Weber  v.  Weber,  195  Mo.  App.  126,  131, 
189  S.  W.  577,  it  is  said  that  the  term 
"habitual"  implies  growth  through  various 
and  Increasing  stages  until  drunkenness  be- 
comes a  fixed  and  usual  habit.  Until  this 
degree  is  reached  It  Is  not  ground  for  di- 
vorce. In  Oolding  v.  Golding,  6  Ho.  App. 
602,  the  court  said: 

"Where  the  ground  upon  which  a  divorce  is 
prayed  is  habitual  drunkenness,  the  question  is 
as  to  the  existence  of  drunkenness  as  a  habit; 
and  frequent  and  regular  recurrence  of  exces- 
sive indulgence  in  intoxicating  drinks  consti- 
tutes the  habit" 

And  in  Glenn  v.  Glenn,  87  Mo.  App.  377, 
382: 

"It  is  not  every  one  who  may  be  under  the 
influence  of  intoxicating  liquors  that  is  to  be 
classed  as  a  drunkard.  A  drunkard  is  one  who 
habitually  drinks  strong  drinks  immoderately; 
one  whose  habit  is  to  get  drunk." 

And  in  Jackson  County  ex  rel.  Farley  v. 
Schmid,  141  Mo.  App.  229,  235,  124  S.  W. 
1074,  1075: 

"To  be  a  habitual  drunkard  a  person  does  not 
have  to  be  drunk  all  the  time,  nor  necessarily 
incapacitated  from  pursuing  during  the  working 
hours  of  the  day  ordinary  unskilled  manual 
labor.  One  is  a  habitual  drunkard  in  the  mean- 
ing of  the  divorce  laws,  who  has  a  fixed  habit  of 
frequently  getting  drunk.  It  is  not  necessary 
that  he  be  constantly  or  universally  drunk,  nor 
that  he  have  more  drunken  than  sober  hours. 
It  is  enough  that  be  have  the  habit  bo  firmly 
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fixed  npon  him  that  he  becomes  drunk  with  re- 
curring frequence  periodically,  or  that  he  is  un- 
able to  resist  when  the  opportunity  and  tempta- 
tion is  presented." 

The  court  observed  the  parties,  heard  the 
evidence,  and  we  think  plaintiff's  evidence 
is  entirely  too  general  and  indefinite  for  us 
to  disagree  with  the  trial  court  and  hold 
that  plaintiff  made  out  a  case  of  t-nbltual 
drunkenness  In  the  face  of  the  undisputed 
fact  that  defendant  was  regularly  employed. 
While  it  might  happen,  it  is  not  probable  in 
this  day  that  an  habitual  drunkard  could  re- 
tain a  responsible  position  for  S  years. 

[2, 3]  There  is  no  evidence  sufficient  to 
support  the  allegation  In  the  petition  that  de- 
fendant had  struck  the  plaintiff.  A  practice 
in  divorce  suits  of  plaintiff  coming  into  court 
and  having  her  attorney  ask  her  a  leading 
question  such  as,  "Did  he  ever  strike  you?" 
and  her  answer,  "Yes,  sir,"  without  giving  any 
time  or  circumstance  surrounding  the  strik- 
ing, is  not  to  be  encouraged.  In  reading 
this  testimony  we  are  unable  to  say  what  the 
striking  consisted  of,  whether  a  light  blow 
given  in  jest  or  something  serious.  As  to  the 
allegation  that  defendant  threatened  her: 
There  Is  testimony,  again  in  general  terms 
for  the  moat  part,  that  he  threatened  her 
when  he  was  drunk,  but  plaintiff  testified 
that  she  believed  the  defendant  to  be  a  cow- 
ard at  heart  and  would  do  her  no  physical 
barm.  Whether  the  threats  were  made  in 
the  presence  of  a  third  party  is  not  shown. 
However,  one  witness  for  plaintiff  testified 
that  she  had  heard  defendant  threaten  plain- 
tiff, but  she  did  not  detail  the  language  used, 
and  only  gave  one  Instance  in  which  she 
heard  threats,  and  we  are  unable  to  tell 
from  reading  the  record  whether  the  lan- 
guage used  constituted  a  threat  or  not,  the 
witness  merely  saying,  "I  have  beard  him 
threaten  his  wife." 

[4]  We  think  that  the  trial  court  erred 
in  refusing  to  allow  the  two  daughters  to 
testify.  Why  he  refused  to  nermlt  them  to 
testify  is  not  shown  in  the  record.  From 
plaintiff's  offer  of  proof  it  would  appear  that 
they  would  testify  to  things  tending  to  sup- 
port the  allegations  of  the  petition. 

[I,  S]  Plaintiff  asked  the  trial  court  for 
suit  money  and  attorney's  fees  to  prosecute 
her  appeal,  which  was  denied,  but  the  court 
allowed  her  $50  per  month  alimony.  She 
renews  her  claim  in  this  court  There  Is  no 
doubt  about  the  power  of  an  appellate  court 
to  adjudge  her  suit  money  and  attorney's 
fees  to  prosecute  her  appeal.  State  ez  rel.  v. 
Dawson,  99  Mo.  216,  12  S.  W.  661;  Vlertel 
v.  Vlertel,  99  Mo.  App.  710,  717,  76  S.  W. 
187.  Plaintiff's  appeal  was  taken  in  good 
faith,  and  she  may  have  a  meritorious  cause 
of  action  if  properly  proved.  Such  being 
the  circumstances  she  ought  to  be  allowed  a 


reasonable  sum  to  meet  the  cost  of  her  ap- 
peal and  for  attorney's  fees. 

For  the  error  in  refusing  to  permit  plain- 
tiff's said  witnesses  to  testify,  the  judgment 
will  be  reversed,  and  the  cause  remanded, 
with  directions  to  the  trial  court  to  try  the 
case  anew  and  to  enter  judgment  for  plaintiff 
in  the  sum  of  $100  for  suit  money  and  at- 
torney's fees  for  this  appeal,  and  it  is  so  or- 
dered. 

All  concur. 


HUTCHINSON  v.  SUNSHINE  OIL  CO.  et  aL 
(No.  13485.) 


(Kansas    City    Court   of   Appeals. 
Feb.  16,  1920.) 


Missouri. 


L  Appeal  and  error  «=>930(1)— Evidence 

FOR    PARTY    OBTAINING     VEBDICT     WITH    ALL 
SEASONABLE  INFERENCES  HUST  BE  ACCEPTED. 

Where  there  was  a  verdict  for  plaintiff,  the 
Court  of  Appeals  must  accept  the  evidence  in 
his  favor  as  true  with  all  the  reasonable  infer- 
ences to  be  drawn  therefrom. 

2.  False  imprisonment  ®=»85— Failure  to 
exercise  care  to  discover  identity  of 
arrested  person  was  malice  justifying 
punitive  damages. 

Where  persons  causing  plaintiff's  arrest  for 
embezzlement  committed  by  another  with  the 
same  surname,  though  informed  that  plaintiff 
was  claiming  he  was  not  the  man  wanted,  ex- 
ercised no  care  to  learn  whether  he  was  or  not, 
but  directed  an  officer  to  hold  him,  had  a  war- 
rant issued,  and  plaintiff  taken  to  another  coun- 
ty, without  reason  or  necessity,  there  was  malice 
in  law  justifying  punitive  damages,  though  they 
honestly  thought  they  were  apprehending  the 
real  criminal. 

3.  False  imprisonment  <8=»16(2)  —  Persons 
participating  in  illegal  arrest  liable. 

Though  the  manual  act  of  arresting  plaintiff 
for  an  embezzlement  committed  by  another  per- 
son was  performed  by  a  chief  of  police  acting 
through  a  constable,  defendants,  who  directed 
the  officer  to  hold  plaintiff,  had  a  warrant  is- 
sued, and  had  him  taken  to  another  county,  were 
liable  for  the  false  imprisonment. 

4.  False  imprisonment  «=>85— Instruction 
on  malice  justifying  punitive  damaoes 

PBOPEB. 

In  an  action  for  false  imprisonment,  wherein 
it  appeared  defendants  failed  to  exercise  care 
to  discover  plaintiff's  identity,  an  instruction 
that  malice  was  a  wrongful  act  done  intention- 
ally, and  would  not  justify  punitive  damages 
unless  done  rexatiously,  wantonly,  or  in  reck- 
less disregard  of  plaintiff's  rights,  and  that,  if 
his  arrest  and  detention  was  in  wanton,  reckless 
disregard  of  his  rights,  the  jury  might  allow 
punitive  damages,  and  that,  if  defendants  had 
an  honest  claim  or  probable  cause  to  believe 
he  was  the  person  wanted,  they  might  consider 
such  facts  in  mitigation  of  punitive  damages, 
held  proper. 
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5.  False  imprisonment  <8=»35— Miuoi  JUS- 
TIFYING PUNITIVE  DAMAGES  MAT  EXIST  WITH 
PROBABLE  CAUSE. 

Though  malice  in  law  which  will  rapport 
punitive  damages  for  false  imprisonment  may 
be  inferred  from  want  of  probable  cause,  It 
may  exist,  though  there  was  probable  cause,  if 
the  wrongful  act  was  done  vexatiously,  wanton- 
ly or  in  reckless  disregard  of  plaintiff's  rights. 

6.  False  imprisonment  <s=39— Conspiract 
to  arrest  question  fob  jubt. 

In  an  action  for  false  imprisonment  in  caus- 
ing plaintiff's  arrest  for  an  embezzlement  com- 
mitted by  another  person,  defendants'  claim  of  a 
conspiracy  between  plaintiff  and  the  arresting 
officer  to  frame  up  a  case  against  defendants  was 
a  question  for  the  jury. 

7.  Evidence  <8=»210— Deposition  admissible 
as  admission  against  interest. 

A  deposition  of  one  of  the  defendants  was 
admissible  as  part  of  plaintiffs  case  in  chief, 
as  an  admission  against  interest 

a  False    imprisonment    «j=>36— $3,000    not 

EXCESSIVE   DAMAGES. 

Where  a  traveling  salesman  65  years  old, 
having  a  good  reputation,  was  arrested  for  em- 
bezzlement committed  by  another  with  the  same 
surname,  and  taken  to  another  county,  though 
defendants  were  advised  that  he  claimed  not 
to  be  the  man  wanted,  and  as  a  result  lost  his 
position  and  had  difficulty  in  obtaining  employ- 
ment, a  verdict  for  $2,000  actual  damages  and 
$1,000  punitive  damages  was  not  excessive. 

9.  False  imprisonment  «=»28— Damages  RE- 
SULTING AJTEB  FILING  OF  SUIT  MAT  BE 
PROVED. 

.  In  an  action  for  false  imprisonment,  proof 
of  damages  resulting  from  the  wrongful  act  was 
admissible,  though  such  damage  manifested  it- 
self after  the  filing  of  the  rait. 

10.  Damages  <8=»225 — Damages  for  tort  oc- 
curring PENDING  SUIT  MAT  BR  RECOVERED. 

In  an  action  for  a  tort,  plaintiff  is  entitled 
to  recover  not  only  the  pleaded  damages  which 
have  occurred  at  the  time  of  bringing  the  suit, 
but  those  of  the  same  character  thereafter  aris- 
ing. 

11.  Judgment  4=*692  —  Damages  fbom  one 
cause  of  action  must  generallt  be  re- 
covered in  one  suit. 

As  a  general  rule,  the  damages  resulting 
from  one  cause  of  action  must  be  recovered  in 
one  suit,  and  cannot  be  divided  into  several 
suits. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Daniel  E.  Bird,  Judge. 

Action  by  J.  B.  Hutchinson  against  the 
Sunshine  Oil  Company  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

J.  D.  Allen,  of  Chillicothe,  and  Fred  S. 
Hudson,  of  Kansas  City,  for  appellants. 

O.  C.  Crow,  J.  M.  Johnson,  and  J.  H.  New- 
man, all  of  Kansas  City,  for  respondent. 


TRIMBLE,  J.  This  is  an  action  to  recov- 
er actual  and  punitive  damages  for  false  Im- 
prisonment. The  suit  was  against  the  Sun- 
shine Oil  Company,  Its  vice  president,  A  W. 
Train,  Scott  Miller,  and  William  Stanfield. 
The  last-named  defendant  did  not  appear  or 
file  answer.  The  other  three  defended  the 
suit,  but  after  a  trial  the  Jury  returned  a 
verdict  for  $2,000  actual  and  $1,000  punitive 
damages  In  plaintiff's  favor.  Judgment  was 
duly  rendered  thereon,  and  the  three  appear- 
ing defendants  appealed. 

Plaintiff,  56  years  of  age  at  the  time  of 
his  arrest,  was  born  and  reared  in  Macon 
county,  Mo.  He  had  been  a  farmer  for 
years,  and  then  became  an  auctioneer,  after- 
wards traveling  in  that  section  of  the  state 
for  different  silo  companies.  This  work  in- 
volved not  only  the  selling  of  silos,  but  the 
collection  of  money  and  accounts  due  the 
silo  company.  He  was  thus  engaged  at  the 
time  of  his  arrest;  and  much  of  his  time 
was  spent  in  collecting  throughout  Macon 
county,  where  he  was  well  and  favorably 
known  and  bore  a  good  reputation.  Six 
years  before  this  he  had  moved  his  home 
from  Macon  county  to  Moberly,  but  at  this 
time  his  home  was  In  Kansas  City. 

The  Sunshine  Oil  Company,  located  in 
Kansas  City,  had  a  salesman  by  the  name  of 
R.  L.  Hutchison  engaged  In  selling  its  stock 
throughout  the  country,  and  at  Ludlow,  in 
Livingston  county,  be  effected  a  sale  of  $500 
worth  of  oil  stock  to  the  defendant  Scott 
Miller,  by  accepting  In  exchange  therefor 
$600  worth  of  stock  Miller  had  in  the  Cen- 
tral States  Life  Insurance  Company.  Said 
salesman,  R.  L.  Hutchison,  reported  the  sale 
of  the  stock  to  his  company,  saying  he 
would  turn  the  property  he  had  received  for 
It  (without  stating  what  the  property  wasi 
into  cash  and  would  remit  It  In  a  few  days. 
Instead  of  doing  this,  he  went  to  St  Louis, 
the  headquarters  of  the  Insurance  company, 
and  had  the  stock  transferred  to  himself,  and 
presumably  disposed  of  it,  thus  becoming  an 
embezzler  of  (he  property  of  the  Sunshine 
Oil  Company.  As  he  did  not  report  to  the 
company  in  a  few  days  as  he  had  promised, 
the  company  made  an  investigation  and  dis- 
covered that  be  had  embezzled  their  funds. 
The  company  therefore  sent  out  notices  to 
the  police  authorities  of  the  various  towns 
telling  of  the  fact  of  the  embezzlement  by 
their  salesman,  R.  L.  Hutchison,  and  offer- 
ing a  reward  for  his  arrest  One  of  their 
notices  fell  into  the  bands  ot  the  defendant 
Stanfield,  chief  of  police  of  Macon  City,  i» 
Macon  county.  Although  Stanfield  bad 
known  the  plaintiff  by  the  familiar  name  of 
"Jess"  Hutchinson  for  a  number  of  years,  it 
does  not  appear  from  the  record  that,  be 
knew  what  his  real  initials  were;  and  be 
(Stanfield)  thought  the  description  sufficient- 
ly  suited   plaintiff,   so  that,    when   he   met 
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plaintiff  In  Macon  about  30  days  before  the 
arrest,  he  questioned  him  as  to  the  compa- 
nies for  whom  he  had  worked  and  If  he  had 
ever  worked  for  the  Sunshine  Oil  Company. 
As  plaintiff  had  never  heard  of  the  company 
before,  he  denied  that  he  had  worked  for  it 
Stanfield  in  a  deposition  read  in  evidence 
testified  that— 

"I  wired  the  Sunshine  Oil  Company  that  a 
man  by  the  name  of  Hutchison  giving  his  in- 
itials, that  he  claimed  was  hit  initials,  was  here, 
suiting  the  description."     (Italics  oars.) 

To  this  the  Sunshine  Oil  Company  answer- 
ed that  Miller,  of  Ludlow,  would  communi- 
cate with  him  (Stanfield)  by  phone  and  go 
to  Macon  immediately  If  Hutchison  was  still 
there.  Miller  did  telephone  Stanfield,  but, 
as  plaintiff  had  left  Macon  by  that  time, 
nothing  was  done,  except  that  Miller,  In  be- 
half of  himself  and  the  Sunshine  Oil  Com- 
pany, told  Stanfield  over  the  phone  "to  go 
ahead  and  make  every  effort"  to  get  him 
(Hutchison) ;  that  he  (Miller)  was  represent- 
ing the  Sunshine  Oil  Company  and  would 
see  that  he  was  well  paid. 

Some  time  thereafter  Stanfield  learned 
that  plaintiff  was  at  Atlanta,  a  small  town 
In  Macon  county,  and  directed  Hatfield,  the 
constable  and  city  marshal  there,  to  arrest 
him  and  bring  him  to  Macon.  Hatfield  did 
so.  Plaintiff  told  Stanfield  he  was  not  the 
man  wanted.  Stanfield  said  the  only  dis- 
crepancy was  that  he  (plaintiff)  claimed  his 
name  was  "J.  B."  and  the  Initials  in  the 
description  were  "K.  L."  No  warrant  had 
been  issued,  but  plaintiff  was  detained  un- 
der guard.  Stanfield  called  Miller  at  Lud- 
low over  the  phone  and  told  him  he  had  his 
man,  but  that  he  claimed  his  initials  were 
"J.  B.,"  while  the  initials  of  the  man  wanted 
were  "B.  L.";  that  he  could  not  hold  him 
without  authority.  Miller  told  Stanfield 
there  was  no  excuse  for  not  holding  him. 
Plaintiff  then  spoke  to  Miller  over  the  phone 
and  told  Miller  he  was  not  the  man  wanted ; 
that  he  (Miller)  had  better  come  to  Macon  and 
look  him  over  as  he  was  the  wrong  man. 
After  that  Stanfield  again  took  the  phone, 
and  Miller  told  him:  "You  hold  that  man; 
I  think  I  can  recognize  his  voice  over  the 
phone."  It  was  suggested  that,  If  Stanfield 
would  bring  his  prisoner  to  Chillicothe,  Mill- 
er would  drive  over  in  his  car  and  Identify 
him;  'but  Stanfield  said  he  had  no  author- 
ity to  take  his  prisoner  outside  of  the  coun- 
ty, but  he  would  bring  him  If  plaintiff  would 
come  voluntarily.  At  first,  plaintiff  said  he 
would  go,  and  then  said  he  would  not. 
Whereupon  Stanfield  called  Miller  again,  and 
told  him  plaintiff  would  not  come.  Miller 
replied  to  hold  him  and  he  would  have  the 
Sunshine  Oil  Company  Issue  a  warrant  and 
send  for  him.  Miller  telephoned  to  the  Sun- 
shine Oil  Company  that  their  man  was  be- 
ing held  at  Macon  and  to  send  an  officer 


with  a  warrant  after  him.  (It  may  be  wel' 
to  here  state  that  the  defendant  Scott  Mill- 
er Is  a  farmer  and  banker  at  Ludlow,  Mo„ 
and  is  not  Col.  Scott  J.  Miller,  the  well- 
known  attorney  of  Chillicothe.) 

Thereupon  the  Sunshine  Oil  Company  In 
Jackson  county  swore  out  a  warrant  charg- 
ing embezzlement  and  sent  a  police  officer  to 
Macon  to  bring  the  prisoner  to  Kansas  City 
which  was  done.  Upon  the  arrival  of  the 
Kansas  City  officer  at  Macon  plaintiff  told 
him  that  his  Initials  were  not  "R.  L."  but 
"J.  B.,"  and  that  he  was  not  the  man  want- 
ed ;  but  Stanfield  assured  the  officer  that  he 
was  the  right  man.  When  the  officer  arriv- 
ed at  police  headquarters  with  his  prisoner, 
the  officer  informed  the  chief  that  his  pris- 
oner was  claiming  that  he  was  not  the  man, 
and  thereupon  the  chief  sent  for  the  officers 
of  the  Sunshine  Oil  Company  to  come  to  po- 
lice headquarters.  They  did  so,  but  the  mo- 
ment they  saw  plaintiff  they  said  he  was 
not  the  man  wanted  and  ordered  his  release. 
They  were  profuse  In  their  apologies  and  of- 
fered him  |5  to  pay  his  expenses  back  home, 
but  he  declined  to  accept  It  The  embezzling 
salesman  had  never  returned  to  Jackson 
county  after  trading  for  the  Miller  stock, 
and  the  venue  of  the  embezzlement  was  ei- 
ther In  Chillicothe  or  St  Louis,  and  hence  it 
Is  not  disclosed  why  they  wanted  the  pris- 
oner brought  to  Jackson  county. 

After  plaintiffs  arrest  on  so  serious  a 
charge,  he  lost  his  position  with  the  com- 
pany he  was  traveling  for,  they  holding  that 
even  though  he  was  discharged,  his  reputa- 
tion was  damaged  so  that  It  was  not  proflt- 
-able  to  have  him  attempting  to  collect  their 
accounts.  He  was  finally  obliged  to  transfer 
his  work  to  sections  south  of  the  river  where 
he  was  not  known  and  had  difficulty  In  se- 
curing employment  and  a  second  time  los- 
ing his  place  because  of  the  notoriety  ac- 
quired by  reason  of  bis  arrest 

[1-3]  The  foregoing  Is  the  evidence  shown 
In  plaintiff's  behalf  and  some  of  it  Is  corrob- 
orated by  defendants'  evidence,  though,  of 
course,  It  Is  contradicted  in  some  particu- 
lars; but  as  the  ]ury  have  found  a  verdict 
for  plaintiff,  we  must  accept  the  evidence  In 
plaintiff's  favor  as  being  true,  together  with 
all  the  reasonable  Inferences  to  be  drawn 
therefrom.  It  Is  conceded  that  prior  to  his 
arrest  plaintiff  bore  a  good  reputation.  Al- 
though there  is  a  dispute  over  some  inciden- 
tal matters,  the  record  discloses  beyond 
question  that  the  arrest  of  the  plaintiff  was 
brought  about  by  the  active  co-operation  of 
the  three  appearing  defendants;  and  al- 
though they  claim  that  Stanfield  did  not  tell 
them  he  did  not  have  It.  L.  Hutchison,  but 
did  have  J.  B.  Hutchinson,  or  rather  "your 
man,"  yet  there  is  ample  evidence  tending  to 
show  that  he  told  the  Sunshine  Oil  Company 
at  the  very  first  what  the  plaintiff  was 
claiming  his  Initials  were ;  and  it  Is  further 
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manifest  that  later,  when  told  he  was  In- 
sisting he  was  not  the  man  wanted,  the  de- 
fendants did  not  exercise  even  the  smallest 
amount  of  care  and  diligence  to  learn  wheth- 
er he  was  or  was  not  the  innocent  man  and 
stranger  to  the  criminal  charge  that  he 
claimed  to  be.  Hence  there  was  malice  In 
law  in  what  they  did,  regardless  of  the  fact 
that,  when  they  procured  the  arrest,  they 
honestly  thought  they  were  apprehending  the 
real  criminal.  When  the  Sunshine  Oil  Com- 
pany was  first  notified  by  Stanfleld  that  the 
man  fitting  their  description  claimed"  his  ini- 
tials were  "J.  B."  Instead  of  "R.  W  they 
did  not  investigate  for  themselves,  but  turn- 
ed the  matter  over  to  Miller  and  made  him 
their  agent  to  proceed  in  the  mutter,  and 
when  he  was  repeatedly  told  that  the  man 
arrested  was  not  the  one  wanted,  he  told  the 
officer  to  hold  him,  and,  without  Investiga- 
tion, notified  the  Sunshine  Oil  Company  to 
issue  a  warrant,  which  they  did  without  in- 
vestigation, and  had  him  brought  to  Kansas 
City  without  reason  or  necessity  therefor. 
This  was  clearly  a  reckless  disregard  of 
plaintiff's  rights  In  a  matter  which  they  were 
bound  to  know  would  be  wrongful,  if  it 
turned  out  that  he  was  Indeed  not  the  man 
wanted.  The  evidence  abundantly  justifies 
the  finding  of  malice  and  the  allowance  of 
punitive  damages.  Stubbs  v.  Mulholland,  168 
Mo.  47,  76,  67  S.  W.  650;  Dalzell  v.  Dean 
Hotel  Co.,  193  Mo.  App.  379,  400,  401,  186 
S.  W.  41.  While  Stanfleld,  through  the 
constable,  Hatfield,  performed  the  manual 
act  of  arrest,  yet  the  continuance  of  the  Il- 
legal restraint  was  participated  in  and  ac- 
tively furthered  by  all  of  the  defendants,  and 
they  are  all  liable  for  the  false  imprisonment. 
Monson  v.  Rouse,  86  Mo.  App.  97,  101. 

[4,  S]  Plaintiff's  instruction  G  told  the  jury 
that— 

"Malice  in  law  is  a  wrongful  act  done  in- 
tentionally against  a  person  and  will  not  justify 
fin  allowance  of  punitive  or  exemplary  damages 
unless  'the  wrongful  act  was  done  vexatiously, 
wantonly,  or  in  reckless  disregard  and  in  con- 
tempt of  the  rights  of  the  person  toward  whom 
it  was  directed.  If  yon  believe  and  find  from 
the  evidence  that  the  arrest  and  detention  in 
question  were  done  with  malice  in  law — that  is 
to  say,  in  a  spirit  of  wanton,  reckless  disre- 
gard of  plaintiff  and  contempt  for  his  rights- 
then  you  may  at  your  discretion  allow  him,  in 
addition  to  actual  or  compensatory  damages, 
punitive  or  exemplary  damages,  and  you  are 
further  instructed  that,  if  you  find  and  believe 
from  the  evidence  that  the  defendants  or  any 
one  of  them  had  an  honest  claim  or  probable 
cause  to  believe  that  plaintiff  was  the  person 
charged  with  the  offense  of  embezzlement,  and 
that  such  person  was  guilty  of  such  charge, 
you  may  take  such  facts  into  consideration  in 
mitigation  of  punitive  damages." 

We  see  nothing  wrong  with  .this  instruc- 
tion as  applied  to  this  case;  and  its  defini- 
tion of  malice  has  been  approved.     Davis 


v.  Chicago,  Rock  Island,  etc.,  Co.,  192  Mo. 
App.  419,  427,  182  S.  W.  826;  Stubbs  T. 
Mulholland,  supra.  Malice  in  law  which  will 
support  an  award  of  punitive  damages  may 
be  Inferred  from  want  of  probable  cause,  bat 
it  may  also  exist  without  regard  to  whether 
there  is  or  is  not  a  want  of  probable  cause 
where  the  circumstances  show  that,  regard- 
less of  whether  there  was  original  probable 
cause,  the  wrongful  act  was  done  vexatious- 
ly,  wantonly,  or  in  reckless  disregard  of  the 
rights  of  the  person  toward  whom  the  wrong- 
ful act  was  directed. 

[6]  As  to  the  claim  that  there  was  a  con- 
spiracy between  Stanfleld  and  plaintiff  to 
arrest  the  latter  and  then  "frame  up"  a 
case  against  defendants,  we  find  nothing  in 
the  record  to  substantiate  so  serious  a 
charge,  but,  if  there  is,  this  matter  was  for 
the  determination  of  the  jury,  and  they  have 
found  that  the  defendants  and  each  of  them 
were  the  direct  and  procuring  cause  of  the 
arrest 

Nor  is  there  any  merit  la  the  contention 
that  Stanfleld  was  acting  beyond  the  scope 
of  his  authority.  The  other  defendants  were 
acting  for  themselves  after  they  were  notified 
of  the  arrest. 

[7]  In  plaintiff's  case  in  chief  the  depo- 
sition of  the  defendant  Miller  was  offered  as 
an  admission  against  interest  The  only 
ground  of  objection  offered  was  that  "Mr. 
Miller  Is  present  In  court,  and  the  only  pur- 
pose of  this  could  be  for  the  purpose  of  con- 
tradiction." The  objection  was  overruled. 
There  was  no  error  in  so  doing.  Rosendale 
v.  Market  Square,  etc.,  Dry  Goods  Co.,  213 
S.  W.  169;  Southern  Bank  of  Fulton  v. 
Nichols,  202  Mo.  309,  100  S.  W.  613 ;  Black 
v.  Epstein,  221  Mo.  286,  120  S.  W.  754.' 

[I]  Neither  is  there  any  basis  for  us  to 
hold  that  the  verdict  is  excessive.  Steppuhn 
v.  Chicago  Great  Western  R.  Co.,  199  Ma 
App.  571,  204  S.  W.  579;  Davis  v.  Chicago, 
etc.,  R.  Co.,  192  Mo.  App.  419,  182  S.  W.  826. 

[9-11]  Proof  of  damages  resulting  from  the 
wrongful  act  was  admissible  even  though 
such  damage  manifested  Itself  after  the  fil- 
ing of  suit.  This  evidence  was  not  evidence 
of  special  damages  where  an  injury-  or  a 
wrongful  act  has  produced  something  which 
is  not  the  natural  and  necessary  consequence 
of  the  act  Hence  cases  excluding  such  evi- 
dence because  not  pleaded  are  not  in,  point 
Here  the  damage,  which  this  evidence  occur- 
ring subsequently  to  the  bringing  of  suit 
tended  to  disclose,  was  pleaded.  In  a  salt 
on  a  cause  of  action  based  on  a  tort,  the 
plaintiff  is  entitled  to  recover  not  only  the 
pleaded  damages  which  have  occurred  at  the 
time  of  bringing  suit  but  those  of  the  same 
character  arising  thereafter.  The  general 
rule  is  that  damages  resulting  from  one  and 
the  same  cause  of  action  must  be  recovered 
in  one  suit,  and  cannot  be  divided  into  sev- 
eral suits.    Thompson  v.  Ellsworth,  39  Mich. 
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719.  See,  also,  Fuche  v.  St.  Louis  Transit 
Co.,' Ill  Mo.  App.  674,  86  S.  W.  458;  Gerdes 
v.  Christopher,  etc.  Foundry  Co.,  124  Mo. 
347,  27  S.  W.  615. 

Finding  no  reversible  error  In  the  record, 
we  must  affirm  the  Judgment;  and  it  is  so 
ordered. 

The  other  Judges  concur. 


BALDWIN  t. 


KANSAS  CITT  RYS.  CO. 
(No.  13265.) 


(Kansas  City  Court  of  Appeals.     Missouri. 

Jan.  26,  1920.    Rehearing  Denied 

Feb.  17, 1920.) 

1.  Work  and  labor  «j=»7(2)— Nursing  of  IN- 
JURED FATHER  BT  DAUGHTERS  PRESUMED 
GRATUITOUS  SERVICE. 

Where  there  was  no  evidence  of  any  ex- 
press agreement  by  injured  father  to  pay  his 
daughters  and  other  children  for  their  services 
in  nursing  him,  their  services  were  presumed 
to  be  rendered  gratuitously. 

2.  Damages   <s=>43  —  Gratuitous    nursing 

SERVICES  NOT  ELEMENT  07  DAMAGES. 

Where  injured  father  was  nursed  only  at 
a  city  hospital,  where  he  paid  out  nothing  for 
nursing,  and  at  his  home,  where  he  was  nursed 
only  by  his  daughters  and  other  members  of 
his  family,  and  there  was  no  express  contract 
to  pay  them  for  such  services,  expenses  paid 
or  incurred  for  nursing  did  not  constitute  a 
proper  element  of  damages. 

3.  Appeal  and  error  «=»1064(1)— Instruc- 
tion ALLOWING  RECOVERY  FOR  GRATUITOUS 
NURSING  SERVICES  PREJUDICIAL  ERROR. 

In  personal  injury  action,  instruction  au- 
thorizing recovery  for  expenses  of  nursing  was 
prejudicial  error,  where  there  were  three 
months  of  nursing,  done  mostly  by  plaintiff's 
daughters;  for,  since  the  jury  would  not  know 
that  nursing  by  his  children  was  presumably 
gratuitous,  and  the  nursing  was  of  such  extent 
as  to  cover  more  than  a  mere  nominal  sum, 
the  jury  would  be  led  to  substantially  increase 
the  verdict  because  of  the  instruction. 

4.  Damages   <§=>14S  —  Shortening   of  leg 

SHOULD  BE  SPECIALLY  PLEADED  IN  ADDITION 
TO  PLEADING  GENERALLY  THAT  HIP  WAS 
FRACTURED. 

Where  petition  alleged  merely  that  plain- 
tiff's nip  was  fractured,  and  the  evidence  was 
that  the  fracture  was  an  impacted  fracture  nec- 
essarily resulting  in  a  shortening  of  the  leg 
with  consequent  injury  to  the  nerve  supply,  the 
sciatic  nerve  that  cornea  down  the  neck  of  the 
femur,  and  that  this  interference  with  the 
nerve  supply  would  cause  an  atrophy  of  the 
muscles  of  the  leg,  it  would  be  preferable  to 
amend  the  petition  to  allege  a  shortening  of  the 
leg  as  a  result  of  the  fractured  hip. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Willard  P.  Hall,  Judge. 

"Not   to  be  officially  published." 


Action  by  Joshua  Baldwin  against  the 
Kansas  Olty  Railways  Company.  From 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Clyde  Taylor,  of  Kansas  City,  and  L.  T. 
Dryden,  of  Independence,  for  appellant. 

House,  Manard,  Allen  ds  Johnson,  of  Kan- 
sas City,  for  respondent 

TRIMBLBj  J.  Plaintiff's  cause  of  action 
rests  upon  the  charge  that  on  the  20th  of 
June,  1915,  at  Nineteenth  and  Wyoming 
streets,  in  Kansas  City,  when  one  of  defend- 
ant's street  cars  stopped  at  the  usual  place 
to  let  off  and  take  on  passengers,  he  took 
hold  of  the  "handhold"  at  the  rear  of  the 
car,  placed  his  foot  on  the  car  step,  and 
while  in  the  act  of  getting  on  the  car  it  was 
suddenly  started,  throwing  him  to  the  pave- 
ment, whereby  his  hip  was  fractured  and 
other  injuries  were  Inflicted  upon  him.  The 
trial  resulted  in  a  verdict  and  Judgment  for 
$3,000,  and  defendant  has  appealed. 

Plaintiff's  instruction  on  the  measure  of 
damages  authorized  the  jury  to  assess  his 
damages  at  such  sum  as  they  believed  from 
the  evidence  would  be  a  reasonable  compen- 
sation for  his  injuries,  pain,  and  mental  an- 
guish, and  for  "necessary  expenses,  if  any, 
paid  or  Incurred  by  plaintiff  for  medical  at- 
tention, nursing,  or  drugs,  because  of  inju- 
ries, if  any,  received  by  him."  It  is  urged 
that  this  instruction  is  erroneous  because  it 
includes  the  item  of  nursing  when  there  is 
no  evidence  that  plaintiff  expended  or  be- 
came liable  for  any  sums  for  nursing. 

The  record  discloses  that  plaintiff's  right 
hip  was  fractured,  the  neck  of  the  femur  be- 
ing broken  in  such  a  manner  that  it  was 
rammed  into  the  greater  trochanter,  that 
he  was  taken  to  the  City  Hospital,  where 
be  remained  for  six  days,  and  then  was  re- 
moved to  his  daughter's  home,  where  he  was 
in  bed  for  three  months  unable  to  help  him- 
self, and  after  that  he  would  be  placed  in  a 
chair  and  rolled  into  the  other  rooms  or  out 
on  the  porch.  While  he  was  In  the  City 
Hospital  a  lady  attendant  there  bathed  his 
shoulder,  hip,  and  back  every  day  with  al- 
cohol and  a  man  attendant  waited  on  him 
in  bed.  There  was  no  evidence  that  he  paid 
any  hospital  fees,  and  manifestly  those  who 
waited  on  him  there  were  the  regular  em- 
ployes of  that  Institution.  Nor  is  there  any 
evidence  that  he  paid  out  anything  for  med- 
ical attention,  nursing,  or  drugs  except  ?5 
to  the  doctor  and  30  cents  a  half  pint  for 
the  alcohol  be  used  for  his  daily  rub  dur- 
ing the  three  months  he  was  in  bed  and  for 
which  he  would  send  his  son  who  bought  it 
We  need  not  go  so  far  as  to  say  he  incurred 
no  expense  for  nursing  while  at  the  hospi- 
tal, though  it  is  manifest  from  the  record 
in  other  places  that  be  did  not  pay,  and 
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was  not  required  to  pay,  for  the  services 
there  rendered. 

'  [1]  It  Is  also  clear  from  the  record  that 
the  care  and  attention  he  received  while  in 
his  daughter's  home  (which  he  in  one  place 
calls  his  home,  and  which  another  daugh- 
ter refers  to  as  "our  house")  was  not  the 
nursing  of  strangers  or  those  in  whose  favor 
there  would  be  an  implied  legal  obligation  to 
Pay  for  services  rendered,  but  was  the  care 
and  attention  bestowed  upon  him  by  his 
daughters  and  other  children.  Respondent 
claims  that  the  record  discloses  that  not 
all  of  these  services  were  rendered  by  his 
daughters,  but  that,  since  one  of  them  dur- 
ing her  cross-examination  remarked  that 
while  she  slept  "the  other  folks"  were  up 
and  with  him  when  she  was  not,  this  shows 
that  some  of  this  nursing  was  done  by 
others  who  were  not  relatives  and  to  whom 
be  would  Incur  a  legal  obligation  in  the  ab- 
sence of  an  express  contract.  We  think, 
however,  that  the  phrase  "the  other  folks"  In 
the  connection  in  which  It  Is  used  would 
more  naturally  refer  to  other  members  of 
the  family  rather  than  to  outsiders  who 
would  be  there  either  expressly  or. Impliedly 
as  servants  entitled  to  pay  for  what  they 
did.  There  was  no  evidence  of  any  express 
agreement  to  pay  the  daughters  and  other 
children  for  their  services,  and  in  the  ab- 
sence of  such  contract  the  nursing  done  by 
the  daughters  is  presumed  to  be  rendered 
gratuitously. 

In  Olbney  v.  St  Louis  Transit  Co,  204 
Mo,  704,  loc.  dt  722,  103  S.  W.  43.  48,  the 
Supreme  Court  said: 

"Plaintiff's  instruction  No.  5  is  criticized  up- 
on several  grounds,  only  one  of  which,  the 
third,  will  it  be  necessary  to  notice.  By  this 
instruction  the  plaintiff  was  allowed  to  recover 
by  way  of  damages  'any  expenses  necessarily  in- 
curred for  nursing.'  The  only  persons  who  at- 
tended plaintiff  as  nurses  were  her  daughters, 
members  of  her  family.  There  was  no  ex- 
press contract  to  pay  them  for  their  services, 
and  defendant  contends  that  the  services  are 
presumed  to  have  been  rendered  gratuitously. 
As  a  rule  such  services  involve  no  legal  lia- 
bility upon  the  part  of  the  persons  for  whom 
rendered,  and  therefore  afford  no  basis  for  a 
claim.  In  Voorhees  on  Damages  for  Personal 
Injuries,  |  18,  it  is  said:  'The  injured  person 
cannot  recover  as  expenses  the  value  of  the 
services  of  any  one  of  his  family  in  nursing 
him,  unless  there  was  an  express  agreement  by 
him  to  pay  therefor.  Such'  nursing  involves 
no  legal  liability  on  his  part,  and  therefore  af- 
fords no  basis  for  a  claim  against  the  defend- 
ant, as  for  expenses  paid.  In  the  absence  of 
an  express  contract,  the  law  will  not  presume 
one,  so  long  as  the  family  relation  continues. 
An  injured  person  may  hire  an.  adult  member 
of  his  family  to  nurse  him,  or  to  prescribe  for 
him  as  a  physician,  in  the  same  manner  and 
with  like  effect  that  he  may  hire  a  stranger/ 
The  same  rule  is  announced  in  Goodhart  v. 
Railroad,  177  Pa.  St.  loc.  dt.  14  [35  Atl.  192, 
55  Am.  St.  Rep.  705],  in  which  it  is  said:   The 


plaintiff  cannot  recover  for  the  nursing  and  at- 
tendance of  the  member's  of  his  own  household, 
unless  they  are  hired  servants.  The  care  of 
his  wife  and  minor  children  administering  to 
his  needs  involves  the  performance  of  the  ordi- 
nary offices  of  affection,  which  is  their  duty; 
but  it  involves  no  legal  liability  on  his  part,  and 
therefore  affords  no  basis  for  a  claim  against 
the  defendant  for  expenses  incurred.  A  man 
may  hire  his  own  adult  children  to  work  for 
him  in  the  same  manner  and  to  the  same  effect 
that  he  may  hire  other  persons,  but  in  the  ab- 
sence of  an  express  contract  the  law,  will  not 
presume  one,  so  long  as  the  family  relation  con- 
tinues.' This  case  was  followed  and  approved 
by  this  court  in  Morris  v.  Railroad,  144  Mo. 
500  [46  S.  W.  170].  That  the  authorities  upon 
this  subject  are  not  entirely  uniform  may  be 
conceded,  but  we  think  the  rule  announced  in 
the  Morris  Case  and  by  the  authorities  which 
it  follows  is  sustained  by  the  better  reason. 
It  follows  that  said  instruction  is  erroneous." 

In  this  connection,  see,  also,  Field  v. 
Metropolitan  Street  Ry.  Co.,  156  Mo.  App. 
646,  650,  137  S.  W.  1000;  Evans  v.  City  of 
Joplin,  76  Mo.  App.  20,  22;  Gibler  v.  Ter- 
minal R.  Ass'n,  203  Mo.  208,  223,  224,  107 
S.  W.  37,  11  Ann.  Cas.  1194;  Duke  v.  Mis- 
souri Pacific  R.  Co.,  99  Mo.  347,  350,  351, 
12  S.  W.  636 ;  Heldbrink  v.  United  Rys.  Co, 
133  Mo.  App.  40,  43,  113  S.  W.  223. 

Respondent  relies  upon  the  case  of  Peltier 
V.  St.  Louis,  237  Mo.  686,  694,  141  S.  W.  60S, 
where  the  court  refused  to  uphold'  an  objec- 
tion to  an  Instruction  which  Included  recov- 
ery for  medicine  when  the  evidence  did  not 
show  what  the  amount  was.  Bat  the  evi- 
dence did  show  that  she  used  only  a  very 
small  amount  of  medicine,  and  consequently 
she  did  not  incur  much  of  a  debt  therefor; 
and  the  Supreme  Court  says: 

"We  have  no  right  to  presume,  under  tkat 
evidence,  that  the  jury  allowed  her  anything 
more  than  a  nominal  sum  therefor."  (Italics 
ours.) 

The  case  at  bar  is  wholly  unlike  that,  for 
here  there  was  a  great  deal  of  nursing, 
three  months  of  it,  and  the  evidence  not  only 
does  not  show  what  it  was  worth  and  does 
not  show  that  plaintiff  paid  anything  there- 
for, but,  on  the  contrary,  discloses  facts  from 
which  it  Is  to  be  inferred  that  he  did  not 
incur  any  liability  therefor. 

Respondent  also  cites  State  ex  rel.  v.  Rey- 
nolds, 257  Mo.  19,  37,  165  S.  W.  729,  where 
the  Supreme  Court,  on  certiorari  of  the  case 
of  Nelson  v.  United  Railways,  176  Mo.  App. 
423,  158  S.  W.  446,  refused  to  quash  the 
judgment  of  the  St.  Louis  Court  of  Appeals 
which  had  refused  to  uphold  an  objection  to 
an  instruction  for  loss  of  time;  the  ground 
of  the  objection  being  that  there  was  no 
evidence  to  prove  the  value  of  the  time  lost 
The  St  Louis  Court  of  Appeals'  opinion, 
however,  discloses  that  the  evidence  did  show 
that  Nelson  lost  time  and  the  extent  thereof, 
that  it  was   disclosed   he  was   a   common 
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laborer,  a  calling  of  a  character  and  kind 
which,  together  with  the  usual  compensation 
therefor,  is  well  known  and  fairly  under- 
stood by  all  fairly  Intelligent  men  in  the 
community,  and  that  consequently  there  was 
enough  evidence  in  the  record  to  authorize 
a  recovery  of  nominal  damages  therefor, 
and,  if  the  defendant  wished  recovery  on  that 
feature  to  be  limited  to  nominal  damages, 
It  should  have  asked -an  instruction  to  that 
effect.  The  Supreme  Court  held  that  under 
the  facts  disclosed  by  the  opinion  there  was 
enough  evidence  to  authorize  an  Instruction 
on  the  subject,  and  that  the  only  objection 
to  the  instruction  lay  in  the  fact  that  it 
was  "too  general,"  and  this  could  have  been 
cured  by  defendant's  asking  an  Instruction 
limiting  it  to  nominal  damages  on  that  score. 
On  page  38  of  267  Mo.,  on  page  733  of  165 
S.  W.,  in  the  Supreme  Court  opinion,  it  Is 
said: 

"When  the  pleadings  and  evidence  are  suffi- 
cient to  support  an  instruction  on  an  issue,  and 
the  instruction  submitting  said  issue  is  only 
objectionable  on  the  ground  that  it  is  too  gen- 
eral in  form,  it  becomes  the  duty  of  the  party 
who  may  wish  to  complain  of  said  general  in- 
struction to  request  an  instruction  limiting  the 
effect  thereof  so  that  it  may  not  be  misunder- 
stood by  the  triers  of  the  fact." 

[J,  8]  We  think  the  facts  are  wholly  dif- 
ferent in  the  case  at  bar,  and  that  the  above 
decision  is  not  in  point.  Here,  so  far  as 
the  evidence  discloses,  the  plaintiff  did  not 
pay  out  or  incur  anything  for  nursing,  and 
a  large  amount  of  such  nursing  was  render- 
ed under  circumstances  from  which  the  law 
presumes  no  liability  to  pay  arose  against 
him.  The  Jury  would  not  know  that  the 
nursing  given  him  by  his  children  was,  in 
the  absence  of  an  express  contract,  gratui- 
tous, and  that  nursing  was  of  such  an  ex- 
tent as  to  cover  more  than  a  mere  nominal 
sum,  but  would  lead  the  jury  to  substantially 
Increase  the  verdict  on  that  account. 

Under  the  decision  in  the  Glbney  Case,  su- 
pra, the  giving  of  the  instruction  constitut- 
ed error  for  which  the  Judgment  should  be 
reversed,  and  the  cause  remanded.  This 
makes  it  unnecessary  to  consider  other  er- 
rors complained  of,  since,  no  doubt,  they  will 
be  obviated  at  the  next  trial. 

[4]  It  would  be  well,  however,  to  amend 
the  petition  so  as  to  allege  a  shortening  of 
plaintiff's  leg  as  a  result  of  the  fractured 
hip,  In  order  to  meet  the  objection  that  the 
same  was  special  damage  and  not  pleaded. 
The  petition  alleged  merely  that  the  hip  was 
fractured.  The  evidence  was  that  the  frac- 
ture was  an  Impacted  fracture,  that  an  Im- 
pacted fracture  necessarily  results  In  a 
shortening  of  the  leg  with  consequent  In- 
Jury  to  the  nerve  supply,  the  sciatic  nerve 
that  comes  down  the  neck  of  the  femur,  and 
that  this  interference  with  the  nerve  supply 


will  cause  an  atrophy  of  the  muscles  of  the 
leg.  Nothing  was  said  In  the  pleading  about 
the  fracture  being  an  impacted  fracture — 
the  kind  that  necessarily  results  in  a  short- 
ening of  the  leg  and  an  atrophy  of  the  mus- 
cles. Hence  the  petition  should  be  amend- 
ed to  avoid  any  question  of  the  effect  of 
the  rulings  in  the  cases  of  Hall  v.  Mfra' 
Goal  &  Coke  Co.,  260  Mo.  351, 168  S.  W.  927, 
Ann.  Cas.  19160,  375 ;  Shafer  v.  Harvey,  192 
Mo.  App.  502,  183  S.  W.  670;  Johnson  v.  St 
Louis,  etc.,  R.  Co.,  192  Mo.  App.  1,  178  S. 
W.  239. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 

All  concur. 


REH)  v.  AMERICAN  NAT.  ASSUR.  CO. 
(No.  2538.) 


(Springfield    Court    of    Appeals. 
Feb.  28,  1920.) 


Missouri. 


1.  Insurance  <&=515  —  Insured  a  soldier 
dying   in   hospital  in  this   country  of 

'  pneumonia  engaged  in  "mtlitaby  serv- 
ice" within  terms  of  policy. 
Where  a  life  Insurance  policy  exempted  in- 
surer from  liability  "if  the  insured  shall  die 
or  become  disabled  while  engaged  in  naval  or 
military  service  in  time  of  war  or  in  conse- 
quence of  such  service,"  except  for  an  amount 
equal  to  the  net  reserve  on  the  policy,  and  it 
appeared  that  insured  enlisted  in  the  army  in 
the  war  with  Germany  and  her  allies,  and  that 
be  died  in  a  hospital  in  this  country  of  pneu- 
monia, deceased  was  engaged  in  the  military 
service,  and  died  when  in  such  service  within 
meaning  of  the  policy. 

2.  Insurance  «=»438— Exemption  from  lia- 
bility if  insured  dies  while  engaged  in 
naval  or  military  service  valid. 

A  provision  in  a  life  insurance  policy  ex- 
empting the  insurer  from  liability  in  case  in- 
sured dies  while  engaged  in  naval  or  military 
service  is  valid. 

3.  Insurance:  <8=>438— Provisions  exclud- 
ing HAZARDS  INCIDENT  TO  MILITARY  SERVICE 
IN  TIME  OF  WAR  OR  EXACTING  HIGHER  PRE- 
MIUMS NOT  VOID  AS  AGAINST  PUBLIC  POL- 
ICY. 

Provisions  in  life  insurance  contract  ex- 
cluding therefrom  the  hazards  incident  to  mil- 
itary service  in  time  of  war  or  exacting  a  high- 
er rate  of  premium  for  such  risks  are  not  void 
as  against  public  policy. 

4.  Insurance  <8=>438  —  Increased  premiums 
for  hazards  incident  to  military  serv- 
ice in  time  of  war  not  exorbitant  and 
unreasonable. 

A  life  insurance  policy  providing  for  in- 
creased rates  for  hazards  incident  to  military 
service  in  time  of  war  will  not  be  held  exorbi- 
tant or  unreasonable,  since,  as  insurer  may 
entirely  decline  to  carry  such  risks;  it  may  fix 
its  own  terms  for  so  doing  in  the  absence  of 
law  or  regulations  to  the  contrary. 
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G.  BlSUBAWCS  <8=>392(1)— ACCEPTANCE  OF  PBE- 
inUMS  NOT  WAIVEB  OF  PROHIBITION  AQAIN8T 
ENGAGING  IN  MIMTABY  8EBVICE  WHERE  FACT 
OF  SUCH  8EBTICE  CONCEALED. 

Where  a  life  insurance  policy  exempted  in- 
surer except  for  the  net  reserve  if  insured 
should  die  or  become  disabled  by  engaging  in 
military  service  in  time  of  war  or  in  conse- 
quence of  such  service  unless  an  increased 
rate  was  paid,  acceptance  by  insurer  of  premi- 
ums at  the  original  rate  did  not  constitute  a 
waiver  of  the  conditions  when  insured  conceal- 
ed the  fact  that  he  had  entered  the  army. 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty;  Sterling  H.  McCarty,  Judge. 

Action  by  Katurah  Reid  against  the  Amer- 
ican National  Assurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

Jones,  Hocker,  Sullivan  &  Angert,  of  St 
Louis,  and  Ward  &  Reeves,  of  Carutherg- 
ville,  for  appellant 

N.  C.  Hawkins  and  J.  S.  Gossom,  both  of 
Caruthersville,  for  respondent 

STTJRGIS,  P.  J.  This  suit  is  on  a  life  In- 
surance policy  for  12,000  on  the  life  of  Fred 
Reid.  The  plaintiff  is  the  mother  of  the  in- 
sured and  the  named  beneficiary.  The  de- 
fendant admitted  the  issuance  of  the  policy, 
the  payment  of  all  the  premiums,  the  death 
of  the  insured,  due  proof  of  such  death,  and 
based  its  defense  solely  on  the  fact  that  in- 
sured was  at  and  previous  to  his  death  in 
the  military  service  of  the  United  States. 
The  clause  in  the  policy  exempting  defend- 
ant from  liability  is  as  follows: 

"Notwithstanding  anything  herein  to  the  con- 
trary, if  the  insured  shall  die  or  become  dis- 
abled while  engaged  in  naval  or  military  serv- 
ice in  time  of  war,  or  in  consequence  of  such 
service,  the  amount  payable  and  the  liability 
of  the  company  hereunder  shall  be  limited  to 
an  amount  equal  to  the  net  reserve  hereon  cal- 
culated according  to  the  American  Experience 
Table  of  Mortality  with  interest  at  the  rate  of 
three  and  one-half  (3%)  per  cent,  per  annum. 
After  one  year  from  the  date  of  this"  policy, 
this  condition  will  be  waived,  if  the  insured  im- 
mediately before  engaging  in  such  naval  or  mil- 
itary service  shall  pay  to  the  company  at  its 
home  office  an  extra  cash  premium;  such  ex- 
tra premium  shall  be  payable  annually  in  ad- 
vance during  the  term  of  such  service,  and  shall 
be  seven  and  one-half  (7%)  per  cent,  of  the 
face  of  this  policy." 

The  defendant  tendered  and  plaintiff  re- 
fused to  accept  the  net  reserve  value  of  the 
policy. 

The  evidence  quite  conclusively  shows  that 
the  policy  was  issued  June  7,  1917;  that  the 
insured,  Fred  Reid,  enlisted  in  the  army  in 
consequence  of  the  draft  on  July  25,  1918, 
this  country  being  then  at  war  with  Ger- 
many and  her  allies;    that  he  first  went  to 


Jefferson  Barracks  for  military  training, 
and  later  to  Camp  Folk,  N.  C. ;  that  he  was 
assigned  to  Company  13,  164th  Depot  Bri- 
gade ;  and  that  while  a  private  in  the  United 
States  army  he  was  taken  sick  and  died  at 
Rex  Hospital,  Raleigh,  N.  C,  October  20, 
1918,  of  pneumonia.  On  these  facts  the 
court  refused  to  direct  a  verdict  for  de- 
fendant but  Instructed  the  Jury  that  de- 
fendant was  liable  unless  the  deceased  at 
the  time  of  his  death  was  engaged  In  military 
or  naval  service  of  the  United  States,  and 
that  his  death  was  in  consequence  of  naval 
or  military  service.  The  Judgment  being  for 
plaintiff,  the  defendant  appealed. 

[1]  That  deceased  was  engaged  in  military 
service,  and  died  while  in  such  Bervlce,  is 
beyond  controversy.  The  Kansas  City  Court 
of  Appeals  held  in  Redd  v.  Ins..  Co.,  200  Mo. 
App.  383,  207  S.  W.  74,  that  one  enters  the 
military  service  wben  he  is  found  physically 
and  mentally  fit  takes  the  oath,  is  enrolled, 
and  subjects  himself  to  the  military  author- 
ity. So  long  as  his  status  as  a  soldier  con- 
tinues be  is  in  the.  military  service.  Such 
was  our  holding  in  Malone  v.  Ins.  Co.,  213 
S.  W.  877. 

In  each  of  the  two  cases  Just  mentioned 
the  exemption  clause  was  so  worded  as  to 
require  more  than  mere  proof  that  the  in- 
sured died  while  in  military  service.  In  the 
Redd  Case  the  insurer  was  not  liable  accord- 
ing to  the  terms  of  the  policy  unless  the  de- 
ceased was  in  the  active  military  service,  as 
distinguished  from  service  in  a  training 
camp;  and  in  the  Malone  Case  the  exemp- 
tion only  applied  when  the  deceased  was  en- 
gaged in  the  military  service  and  his  death 
was  the  result  of  such  service.  In  the  pres- 
ent case  we  find  no  such  restrictive  clause, 
but  the  exemption  from  liability  applies  to 
every  death  occurring  while  the  insured  is 
engaged  in  the  military  service  in  time  of 
war.  The  policy  states  in  unequivocal  terms 
that  the  insurer  shall  be  liable  only  for  the 
net  reserve  value  of  the  policy  In  case  the 
insured  dies  "while  engaged  in  naval  or 
military  service  in  time  of  war."  If  this  is 
a  valid  policy  provision,  the  defendant  can- 
not be  held  liable  except  for  the  small  re- 
serve value  of  this  policy,  which  it  offered  to 
pay.  There  is  nothing  in  this  policy  contract 
warranting  the  instruction  that  in  order  to 
escape  military  liability  there  must  be  a 
finding,  not  only  that  the  deceased  was  en- 
gaged in  military  service  at  the  time  of  his 
death,  but  that  such  death  was  In  conse- 
quence of  such  service. 

[2]  That  a  provision  of  this  character,  ex- 
empting the  Insurer  from  liability  in  case 
the  insured  dies  while  engaged  In  naval  or 
military  service,  is  valid,  la  in  accordance 
with  all  the  adjudged  cases.  It  was  so  held 
In  La  Rue  v.  Kansas  Mut.  Life  Ins.  Co.,  68 
Kan.  539,  75  Pac.  494.    The  deceased  there 
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raet  his  death  while  serving  as  a  soldier  In 
the  Philippine  Islands.  The  court  rejected 
all  evidence  as  to  the  cause  or  manner  of  his 
«3eath  other  than  that  he  was  at  the  time 
engaged  In  military  service.  This  case  Is 
cited  In  Cooler's  Briefs  on  the  Law  of  In- 
surance, vol.  3,  p.  2206,  as  one  of  the  many 
cases  supporting  the  general  rule  that: 

"Provisions  In  the  policy,  or  In  the  constitu- 
tion or  by-laws  of  the  association,  prohibiting 
the  insured  or  member  from  engaging  In  speci- 
fied occupations,  may  in  general  be  regarded 
as  conditions  subsequent.  Such  conditions  are 
valid,  and  a  violation  thereof,  or  noncompli- 
ance with  the  promissory  warranty  against 
change  of  occupation,  will  forfeit  the  policy."- 

In  the  recent  case  of  Miller  v.  Illinois  Life 
Ass'n  (Ark.)  212  S.  W.  310,  where,  as  here, 
the  Insured  died  of  pneumonia  at  a  military 
training  camp  In  this  country  after  his  enlist- 
ment for  military  service  during  the  late  war 
with  Germany  the  court  held  valid  a  clause  of 
the  policy  exempting  the  Insurer  from  liabili- 
ty In  case  of  death  while  in  military  service. 
That  case  Is  so  like  this  on  the  facts  as  not 
to  be  distinguishable.  In  Kelly  v.  Fidelity 
Mut.  Life  Ins.  Co.,  169  Wis.  274,  172  N.  W. 
152,  4  A.  L.  R.  845,  the  court  evidently  re- 
garded an  exemption  clause  of  this  character 
as  valid,'  since  It  was  careful  to  point  out 
that  the  particular  clause  then  in  question 
restricted  nonliability  to  deaths  occurring 
while  in  military  service  and  resulting  from 
such  service.  So  this  court  in  the  Malone 
Case,  supra,  speaking  of  the  Miller  Case,  and 
distinguishing  It  from  the  case  In  hand,  said: 

"Our  attention  is  called  to  the  case  of  Mil- 
ler v.  Illinois  Bankers'  Life  Association  (Ark.) 
212  S.  W.  310,  not  yet  officially  reported.  In 
that  case  the  war  risk  clause  exempted  the  in- 
surer from  liability  'provided  that  death  while 
in  the  service  in  the  army  or  navy  of  the  gov- 
ernment in  time  of  war'  should  occur.  The 
court  very  properly  held  that,  if  the  insured 
died  while  at  a  military  training  camp  after 
enlisting  in  the  United  States  army  during  the 
late  war  with  Germany  there  was  no  liability. 
But  there  was  no  further  restrictive  clause  in 
that  policy  limiting  the  death  while  in  military 
service  to  only  such  death  as  resulted  from 
such  service,  as  does  the  policy  now  in  question. 
That  case,  therefore,  is  not  in  point." 

The  courts  have  always  construed  such 
clauses  against  the  Insurers  so  as  to  restrict 
them  to  the  narrowest  limits,  but  that  such 
clauses  are  valid  has  hardly  been  questioned. 
Welts  v.  Conn.  Mut.  Life  Ins.  Co.,  48  N.  T. 
34,  8  Am.  Rep.  518;  Redd  v.  Am.  Central 
Life  Ins.  Co.,  200  Mo.  App.  383,  207  S.  W.  74. 

[3]  The  suggestion  that  an  exemption 
clause  of  this  character  should  be  held  void 
as  against  public  policy,  in  that  it  deters 
enlistment  in  the  army  or  navy  and  hampers 
the  government  in  Its  war  activities,  has  not 
been  considered  directly  except  in  the  Miller 
Case,  supra,  and  there  the  court  ruled 
against  the  contention.    It  has  doubtless  been 


more  or  less  considered  In  other  cases  as  it 
was  by  us  In  the  Malone  Case,  though  not 
discussed.  We  find  no  suggestion  by  court 
or  text-book  writer  that  such  clause  Is  void 
as  against  public  policy.  That  service  in  the 
military  forces  In  time  of  war  is  a  somewhat 
hazardous  occupation  must  be  admitted. 
That  the  government  could  under  Its  war 
powers  compel  insurance  companies  to  carry 
Insurance  on  soldiers  at  regular  rates  need 
not  here  be  questioned.  It  Is  sufficient  to 
say  that  it  has  not  done  so.  This  Is  only 
one  of  the  numerous  financial  losses  incident 
to  military  service.  The  fact  that  the  govern* 
ment  entered  largely  into  war  risk  insurance, 
doubtless  at  large  expense  and  loss,  was 
due  In  part  at  least  to  the  fact  that  Insur- 
ance companies  were  not  willing  to,  and 
doubtless  could  not,  except  at  great  loss, 
carry  Insurance  on  soldiers  and  sailors  ex- 
cept at  a  considerable  Increase  of  rates.  We 
find  no  sufficient  reason  for  declaring  void 
as  against  public  policy  provisions  in  con- 
tracts of  Insurance  excluding  therefrom  the 
hazards  Incident  to  military  service  in  time 
of  war,  or,  what  Is  the  same  thing,  exacting 
a  higher  rate  of  premium  for  such  risks} 

[4]  What  we  have  said  also  disposes  of 
the  suggestion  that  the  Increased  rate  de- 
manded by  the  terms  of  this  policy  for  such 
increased  risk  Is  exorbitant  and  unreason- 
able, and  therefore  void.  These  were  the 
terms  of  the  initial  contract  assented  to  by 
the  Insured.  If  the  Insurer  may  decline  In 
toto  to  carry  risks  of  this  character,  it  may 
fix  Its  own  terms  for  so  doing,  at  least  in  the 
absence  of  any  law  or  regulation  to  the  con- 
trary. 

[I]  The  Insured  through  his  brother  paid 
one  quarterly  Installment  of  premium  after 
his  enlistment  In  the  army.  It  Is  contended 
that  the  Insurer  by  reason  of  accepting  this 
premium  waived  the  military  nonliability 
clause  The  clause  in  question  makes  it  the 
duty  of  the  Insured  on  entering  military 
service  to  notify  the  company  and  pay  the 
Increased  premium.  This  the  Insured  did 
not  do,  and  the  defendant  company  had  no 
knowledge  when  it  accepted  this  premium 
or  until  after  his  death  that  Insured  was  In 
military  service.  In  the  case  of  Miller  v. 
Ins.  Co.,  supra,  the  court  held  that,  since  the 
military  nonliability  clause  merely  suspend- 
ed the  operation  of  the  policy  during  the  pe- 
riod of  such  service,  at  the  termination  of 
which  it  would  again  become  operative,  the 
acceptance  of  the  ordinary  premium  with 
knowledge  of  insured's  being  In  the  military 
service  would  not  be  a  waiver.  There  Is 
much  reason  in  this.  However,  it  is  quite 
certain  that  the  Insured  could  not  conceal 
his  breach  of  this  provision  of  the  policy  and 
then  claim  same  as  a  waiver.  Waiver,  of 
the  character  here  claimed,  must  be  based 
on  knowledge  of  the  facts  constituting  the 
waiver.    Horstmann  v.  Ins.  Co,  194  Mo.  App. 
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484,  438,  184  S.  W.  1164;  Harvey  v.  Grand 
Lodge,  60  Mo.  App.  472,  478.  The  plaintiff 
la  yet  entitled  to  accept  the  net  reserve 
value  of  the  policy  aa  tendered  by  the  de- 
fendant, but  that  la  all.  The  court  should 
have  sustained  the  demurrer  to  the  evidence. 
The  Judgment  is  therefore  reversed. 

FARRINGTON   and  BRADLEY,  JJ„  con- 
cur. 


C.  H.  STERNBERG  &  SONS  et  al.  v.  NODA- 
WAY DRAINAGE  DIST.  NO.  2. 

NODAWAY  DRAINAGE  DIST.  NO.  2  v.  a 
H.  STERNBERG  &  SONS  et  aL 

(No.  12992.) 

(Kansas    City    Court   of    Appeals.    Missouri. 
Jan.  5,  1920.) 

1.  Drains  <S=»49— Contractors  entitled  to 

EXTRA    COMPENSATION    FOB    EXOAVATION    OF 
CAVKD-IN  MATERIAL. 

Where  drainage  district  deliberately  planned 
the  construction  of  the  ditch  so  that  the  banks 
would  cave,  with  the  intention  that  the  eaved-in 
material  would  be  removed  by  process  of  erosion 
instead  of  by  the  contractors,  contractors,  after 
having  performed  work  in  accordance  with  plans 
and  specifications  under  their  agreement  to  pro- 
vide a  complete  ditch  were  hot  required  to  ex- 
cavate the  caved-in  material  without  receiving 
additional  pay  therefor. 

2.  Contracts  «}s>148  —  Considerations  ni 

CONSTRUCTION  OF  CONTRACT  STATED. 

In  construing  a  contract,  the  whole  subject- 
matter,  the  parties  in  their  relation  to  each 
other,  the  object  to  be  subserved  by  the 'con- 
tract, as  well  as  the  language  used  therein,  will 
be  considered. 

8.  Drains  <S=>49— Findings  as  to  cause  of 

OBSTRUCTION  07  DITCH  HELD  CONFLICTING. 

In  action  involving  question  of  whether  ob- 
struction of  drainage  ditch  was  due  to  contrac- 
tor's failure  to  complete  work,  or  to  existence  of 
caved-in  material  in  ditch,  as  result  of  plans 
adopted  by  district,  with  the  intention  that  such 
material  would  be  removed  by  process  of  ero- 
sion, findings  covering  such  point  held  incon- 
sistent and  contradictory. 

4.  Drains  <8=>49— Contractors  cannot  re- 
cover upon  theory  of  substantial  com- 
pliance    where     noncompliance     with 
plans  prevents  erosion  of  oaved-in  ma- 
terial contemplated  bt  contract. 
If  drainage  contractors  left  dams  or  unex- 
cavated   material  in  ditch  in  violation   of  the 
contract,  preventing  waters  of  river  from  flowing 
into  ditch  and  eroding  caved-in  material,  they 
could  not  recover  on  the  theory  of  the  sub- 
stantial compliance  of  contract,  though  drainage 
board  contemplated  that  banks  of  ditch  should 
cave  in  with  intention  that  caved-in  material 
should  be  removed  by  erosion  of  the  waters  of 
such  river. 


5.  Drains  4)=»49— Estimates  of  bufkrtuhno 
engineer  not  conclusive  as  to  perform- 
ance of  work  according  to  the  contract. 

Where  specifications  for  construction  of 
drainage  ditch  provided  for  a  supervising  en- 
gineer to  verify  correctness  of  contractor's  work 
and  to  make  final  decision  thereon,  and  that  the 
engineer's  approval  of  work  should  not  diminish 
contractor's  responsibility,  engineer's  periodica] 
estimates  of  dirt  excavated  were  binding  only 
as  to  the  amount  of  material  excavated,  and  not 
as  to  performance  of  the  work  according  to  the 
contract. 

6.  Drains  «3=»49— Acceptance  ot  work  bt 
supervising  engineer  void  where  not  au- 
thorized bt  contract. 

Where  drainage  contract  did  not  require  a 
final  estimate  by  the  supervising  engineer,  a 
final  estimate  by  engineer  accepting  the  work  as 
completed  according  to  the  contract,  plans,  and 
specifications,  would  be  void  as  an  act  not 
authorized  by  the  contract. 

Appeal  from  Circuit  Court,  Andrew  Coun- 
ty; Alonzo  D.  Burnes,  Judge. 

Consolidated  actions  by  C.  H.  Sternberg 
&  Sons  and  others  against  Nodaway  Drain- 
age District  No.  2,  and  by  Nodaway  Drain- 
age District  No.  2  against  C  H.  Sternberg  ft 
Sons  and  others.  From  judgment  rendered, 
0.  H.  Sternberg  &  Sons  and  others  appeal. 
Reversed  and  remanded. 

McVey  &  Freet,  of  Kansas  City,  and  Cook, 
Cifmmins  &  Dawson,  of  Maryville,  for  ap- 
pellants. 

Shinabargar,  Blagg  &  Ellison,  of  Maryville, 
for  respondent. 

BLAND,  J.  Plaintiffs,  a  H.  Sternberg  ft 
Sons  and  others,  hereinafter  called  the  con- 
tractors, on  December  11,  1913,  filed  a  pe- 
tition in  the  circuit  court  of  Nodaway  county. 
Mo.,  praying  Judgment  in  the  first  count 
in  the  sum  of  $6,101.93,  the  claimed  balance 
due  on  a  contract  for  the  grading  of  a  drain- 
age ditch,  entered  into  by  plaintiffs  with 
Nodaway  drainage  district  No.  2,  hereinafter 
called  the  drainage  district  The  drainage 
district  on  December  13,  1913,  filed  suit 
against  C.  H.  Sternberg  &  Sons,  the  surety  on 
their  bond,  and  others,  in  said  court,  alleging 
the  failure  on  the  part  of  the  contractors  to 
properly  complete  the  drainage  ditch,  and  ask- 
ing judgment  for  damages  for  such  failure  in 
the  sum  of  $6,898.07.  The  suits  on  changes 
of  venue  were  sent  to  the  circuit  court  of 
Andrew  county,  where  they  were  consolidat- 
ed, and  a  referee  appointed.  The  court 
set  aside  the  findings  of  the  referee  and  ren- 
dered judgment  against  plaintiffs  on  their 
first  count  and  found  in  favor  of  the  drain- 
age district  in  the  sum  of  $4,079.92.  This 
'latter  sum  being  less  than  the  amount  the 
contractors  would  have  been  entitled  to.  to 
wit,  the  sum  of  $6,101.93,  had  they  properly 
completed   their  contract,   which   the  court 
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found  they  had  not  done,  the  court  found 
that  the  drainage  district  was  not  entitled 
to  a  Judgment  for  said  stun  of  $4,079.92.  The 
contractors  have  appealed. 

The  facts  show  that  on  October  27,  1910, 
the  contractors  entered  Into  a  written  con- 
tract with  the  drainage  district  for  the  con- 
struction of  a  drainage  ditch  according  to 
certain  plans  and  specifications.  The  ob- 
ject and  purpose  of  the  contract  was  the 
excavation  of  a  drainage  ditch,  approximate- 
ly 16  miles  in  length  from  north  to  south, 
In  the  valley  of  the  Nodaway  river.'  The 
dimensions  of  the  ditch  were  to  be  18  feet 
In  width  at  the  bottom  with  a  side  slope 
of  one-fourth  foot  horizontal  to  one  foot  ver- 
tical. The  ditch  was  to  be  excavated  to 
depth  according  to  the  grade  line  shown  in 
the  profile  prepared  by  the  engineer  of  the 
drainage  board.  The  ditch  ran  through  a 
comparatively  level  river  bottom.  It  had  a 
fall  of  2  or  3  feet  to  the  mile  and  had  an 
average  depth  of  16  feet  with  extremes  of 
from  10  to  20  feet  The  average  width  at 
the  top  was  to  be  from  16  to  28  feet.  The 
ditch  intersected  or  returned  to  the  Nodaway 
river  12  times.  The  river  thus  divided  the 
ditch  into  sections  which  were  numbered 
consecutively  1  to  13,  beginning  with  the 
north  end.  This  appeal  Is  concerned  with  the 
facts  concerning  sections  1,  2,  3,  5,  and  12 
only.  The  wasted  earth  to  be  excavated  was 
to  be  piled  on  the  bank  of  the  ditch  8  feet 
from  the  edge  thereof.  This  wasted  earth 
is  called  the  spoil  bank.  The  board's  engi- 
neer was  to  set  stakes  and  levels  indicat- 
ing the  excavating  to  be  done.  The  contrac- 
tors were  to  receive  $.0645  per  cubic  yard 
for  the  excavating,  and  the  specifications  pro- 
vided that  the  excavation  should  be  meas- 
ured in  position  before  the  work  was  done  or 
subsequently  measured  as  the  cubic  contents 
of  the  excavation  made.  The  excavation  was 
to  be  done  by  a  dredgeboat  where  possible. 

There  was  a  railroad  bridge  across  the 
Nodaway  river  where  section  3  of  the  drain- 
age ditch  began.  Owing  to  the  difficulty  of 
getting  a  dredgeboat  under  this  bridge,  sec- 
tions 1  and  2  of  the  ditch,  which  were  north 
of  the  bridge,  were  dug  with  a  dragline 
dredge.  A  dragline  dredge  is  a  steam  shov- 
el machine  rolling  on  rollers  or  wheels  and 
working  on  top  of  the  bank  and  placed  on 
the  side  of  the  ditch  it  is  excavating.  This 
machine  began  at  the  lower  end  of  the  ditch 
and  worked  up  grade,  the  ditch  remaining  dry 
and  free  from  water  until  the  machine  should 
emerge  into  the  stream  at  the  upper  end  of 
the  section. 

When  the  dragline  dredge  reached  the 
north  end  of  section  1  there  was  some  dirt 
left  at  the  entrance  of  the  section,  and  about 
150  feet  at  the  extreme  north  end  of  section 
2  was  left  unexcavated  to  a  depth  of  6  or 
-  7  feet.  The  remaining  11  sections  of  the 
ditch  were  excavated  with  a  dredgeboat  that 
started  south  of  the  railroad  bridge  at  the 
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north  end  or  the  beginning  of  section"  3.  The 
dredgeboat  worked  down  grade,  and  the  wa- 
ters of  the  Nodaway  river  were  supposed  to 
follow  after  It  and  keep  it  afloat.  It  was  nec- 
essary to  build  a  dam  across  the  head  or  be- 
ginning of  the  section  the  boat  was  excavat- 
ing and  to  pump  water  into  it  to  a  high  enough 
level  to  float  the  boat  and  to  enable  it  to  do 
the  work.  The  work  of  excavating  was  done 
during  the  years  of  1911,  1912,  and  the  first 
half  of  1913. 

The  contract  entered  Into  for  the  construc- 
tion of  the  ditch  provided  that  the  contractors 
should  excavate  and  construct  the  drainage 
ditch  in  accordance  with  the  plan  for'  drain- 
age adopted  by  the  board;  that  It  should  be 
constructed  and  the  excavation  completed  in 
all  respects  and  in  every  particular  as  pro- 
vided by  said  plan  for  said  drainage;  and 
that  the  contractors  should  fully  complete 
the  drainage  ditch  between  the  points  speci- 
fied. The  plan  for  the  drainage  recited  that 
'the  ditch  was  being  constructed  to  drain  and 
reclaim  lands  in  the  district  and  to  protect 
them  from  overflow  and  damage  by  flood  and 
water.  It  described  the  dimensions  of  the 
ditch  to  be  constructed.  The  specifications 
provided  that  Its  object  was  the  doing  of  all 
excavation  and  removal  Of  all  obstructions 
and  the  performance  of  all  work  required  to 
furnish  a  completely  graded  ditch;  that  the 
ditch  should  be  completed  In  a  first-class 
workmanlike  manner  according  to  the  "plan 
for  the  drainage"  and  the  plans  and  speci- 
fications. 

The  evidence  shows  that  the  character  of 
the  earth  through  which  the  ditch  was  ex- 
cavated was  a  sandy  loam  which  had  a  tend- 
ency to  cave.  The  evidence  further  shows 
that  to  prevent  the  sides  of  the  ditch  from 
caving  its  banks  should  have  had  a  slope  of 
one  foot  to  one  foot  Instead  of  a  slope  of 
one-fourth  foot  to  one  foot,  as  provided  in 
the  plan.  The  board's  engineer  advised  the 
board  that  the  slope  of  one-fourth  foot  to 
one  foot  was  not  a  proper  one,  and  that  the 
banks  of  the  ditch  would  cave.  The  con- 
tractors advised  the  board  to  the  same  effect. 
The  members  of  the  board  testified  that  they 
knew  the  banks  would  cave;  that  it  was  their 
purpose  to  have  the  banks  cave  and  the  ditch 
thus  made  wider ;  and  that  it  was  their  idea 
that  when  the  Nodaway  river  should  rise 
to  the  proper  stage  water  would  flow  into 
the  ditch  when  finished  and  erode  or  wash 
out  any  caved-ln  material  that  might  be  pres- 
ent. 'There  is  only  one  inference  from  the 
evidence,  and  that  Is  that  the  drainage 
board  was  actuated  by  a  motive  of  economy 
in  constructing  the  ditch.  The  board  de- 
sired a  much  wider  ditch  than  it  contracted 
with  the  contractors  to  build,  believing  that 
it  would  acquire  such  wider  ditch  by  means  of 
erosion  rather  than  by  paying  the  contractors 
the  additional  amount  of  money  necessary  to 
have  the  ditch  constructed  to  the  width  ao- 
tually  desired. 
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The  court  found  that  It  was  the  desire  of 
the  drainage  district  board  that  the  banks 
should  cave,  and  that  the  banks  did  cave 
badly,  and  at  times  immediately  behind  the 
dredgeboat,  and  that  caved-in  material  filled 
the  ditch  to  a  depth  of  from  6  to  8  feet  in 
v  some  places.  The  evidence  shows  that,  in- 
stead of  the  ditch  being  of  the  width  of  29 
feet  at  the  top,  the  width  the  contractors  at- 
tempted to  make  it,  it  caved  In  at  some  plac- 
es enough  to  make  the  width  at  the  top  as 
much  as  from  80  to  10Q  feet,  and  at  places 
even  a  portion  of  the  spoil  bank  caved  into 
the  ditch.  The  court  found  that  the  plans 
for  the  drainage  ditch  were  defective,  but 
that,  notwithstanding  this  fact  and  the  fact 
that  it  was  contemplated  by  the  drainage 
board  that  the  banks  of  the  ditch  would  cave, 
and  that  it  did  cave  to  the  extent  of  nearly 
72,442  cubic  yards  of  earth,  the  contractors 
were  required  to  remove  said  caved-ln  earth 
and  deliver  to  the  drainage  district  a  com- 
pleted ditch  free  from  all  caved-in  material: 

[1,2  J  We  think  that  the  court  was  in  er- 
ror in  its  ruling  on  this  point.  While  the 
contract  plans  and  specifications  provide 
that  the  contractors  were  to  do  the  excavat- 
ing and  were  required  to  furnish  a  complet- 
ed ditch,  a  proper  construction  of  the  con- 
tract arises  on  the  whole  subject-matter,  the 
parties  in  their  relation  to  each  other,  the 
object  to  be  subserved  by  the  contract,  as 
well  as  the  language  used  therein.  The  con- 
tractors were  to  be  paid  $.0646  per  cubic 
yard  for  an  excavated  ditch,  the  dimensions 
of  which  were  fixed  in  advance.  The  board's 
engineer  was  to  set  stakes  and  levels,  and  the 
excavation  was  to  be  measured  in  position 
before  the  work  was  done  or  subsequently 
measured  as  the  cubic  contents  of  the  excava- 
tion made.  The  drainage  district  is  claiming 
that  under  the  terms  of  the  contract  the  con- 
tractors should  be  paid  only  for  the  amount 
of  excavation  made  between  the  stakes  as 
set  by  the  engineer,  but,  should  there  be  any 
caved-ln  material,  that  such  caved-in  materi- 
al, if  it  caved  in  before  the  work  was  complet- 
ed and  accepted  by  the  board,  should  also  be 
excavated  by  the  contractors  without  any 
additional  pay  therefor. 

There  is  nothing  in  the  contract  by  which 
the  contractors  agreed  to  maintain  the  ditch 
for  any  length  of  time,  nor  did  they  guaran- 
tee that  the  banks  of  the  ditch  would  remain 
in  the  same  condition  that  they  were  requir- 
ed to  be  excavated  by  the  terms  of  the  con- 
tract and  specifications.  On  the  other  hand, 
the  drainage  board  was  warned  that  the 
banks  would  not  remain  in  such  condition, 
and  with  full  knowledge  of  the  situation  they 
deliberately  planned  the  work  so  that  the 
banks  would  cave,  and  that  the  caved-in  ma- 
terial would  be  removed  by  process  of  erosion 
Instead  of  by  the  contractors.  It  would 
seem  against  common  experience,  if  not  com- 
mon sense,  that  the  contractors  would  under- 
take to  construct  a  ditch  at  so  much  a  cubic 


yard  for  the  portion  that  they  were  to  con- 
struct, and  take  the  chance  of  removing  a 
great  volume  of  unknown  caved-in  material 
that  might  result  by  reason  of  the  banks  be- 
ing too  steep.  We  think  it  is  apparent  that 
the  contractors  not  only  did  not  agree  to  do 
this,  but  that  the  board  did  not  contemplate 
that  they  should  do  it,  for  the  reason  that  it 
is  uncontradicted  that  it  was  the  purpose  of 
the  board  to  have  the  caved-in  material  re- 
moved by  some  agency  other  than  by  the 
work  of  the  contractors. 

The  drainage  district  cites  cases  to  the 
effect  that  the  contractors  were  bound  to 
construct  the  work  according  to  the  specifi- 
cations, even  though  such  specifications  might 
have  been  defective,  for  the  reason  that  they 
knew  at  the  time  they  accepted  the  work  that 
the  specifications  were  defective  and  agreed 
without  reservation  to  do  the  work.  We  think 
that  this  case  is  unlike  those  cases,  and  is  even 
unlike  the  extreme  case  of  Lonergan  v.  San 
Antonio  Loan  &  Trust  Co.,  101  Tex.  63,  104 
S.  W.  1081,  106  S.  W.  876,  22  L.  R.  A.  (N. 
S.)  364,  130  Am.  St  Rep.  808,  cited  by  the 
district.  In  that  case  a  building  was  being 
erected  by  contractors,  but  by  reason  of 
faulty  specifications  it  fell  when  nearly  com- 
pleted. The  court  held  that  the  contractors 
were  required  to  complete  the  building  re- 
gardless of  defective  specifications.  The  de- 
cision was  based  on  the  ground  that  the  per- 
sons having  the  house  built  had  employed  a 
competent  architect  to  draw  the  plans  and 
specifications ;  that  they  were  submitted  to  the 
bidders  for  inspection  and  for  their  own  deter- 
mination as  to  whether  or  not  they  were  will- 
ing to  bind  themselves  to  build  the  house  in 
pursuance  of  and  in  accordance  with  the  spec- 
lflcationa  as  prepared.  It  was  held  that  the 
contractors  were  called  upon  to  exercise  their 
own  judgment  in  reference  to  whether  they 
could  build  the  house  according  to  specifica- 
tions, and,  as  there  was  no  negligence  shown 
on  the  part  of  those  building  the  house,  the 
contractor  was  required  to  complete  it,  even 
though  it  fell  on  account  of  defective  speci- 
fications. The  case  at  bar  is  unlike  that  one, 
for  the  reason  that  it  was  not  the  purpose  of 
the  builders  of  the  house  in  the  Lonergan 
Case  that  the  house  should  fall,  but  it  was 
their  expectation  that  it  would  not,  and  they 
were  not  guilty  of  any  negligence  in  rely- 
ing upon  a  competent  architect  to  plan  a 
house  that  would  not  fall,  while  in  this  case 
It  was  the  purpose  and  Intention  of  the  board 
of  directors  of  the  drainage  district  to  have 
the  banks  of  the  ditch  fall. 

[3]  On  March  29,  1913,  the  board  of  direc- 
tors of  the  drainage  district  held  a  meeting 
in  which  an  agent  of  the  contractors  was 
present  At  that  time  the  board  passed  a 
resolution  to  the  effect  that  the  contractors 
had  not  finished  the  work.  During  the  3tt 
months  following  this  meeting  the  contractors 
had  the  dams  In  sections  3,  5,  and  12  and  the 
unexcavated  material  at  the  north  end  of 
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sections  1  and  2  dynamited,  and  some  work 
clone  by  hand  upon  said  dams  and  unexcavat- 
ed material.  After  this  work  was  done  the 
contractors  claimed  that  they  had  fully  com- 
pleted their  contract  and  had  excavated  all 
the  material  they  were  required  by  the  plana 
«nd  specifications  to  do,  and  that  nothing 
remained  in  the  ditch  except  the  caved-ln  ma- 
terial. There  was  evidence  supporting  this 
claim  of  the  contractors,  and  on  the  part  of 
the  drainage  district  board  there  was  evi- 
dence to  show  that  said  dynamiting  and  work 
did  not  clear  the  ditch  as  claimed  by  the  con- 
tractors. The  court  made  findings  covering 
this  point,  which  findings  are  Inconsistent 
and  contradictory.  In  its  finding  of  fact  No. 
1,  as  requested  by  the  drainage  district,  the 
court  found  a  total  of  72,442  cubic  yards 
of  material  in  the  drainage  ditch.  In  that 
finding  the  court  found  that  a  portion  of  this 
unexcavated  material  was  dirt  that  had  never 
been  dug  at  the  head  of  the  north  end  of 
sections  1,  2,  and  8,  and  that  said  72,442 
cubic  yards  of  material  remained  in  the 
ditch  for  the  reason,  In  part  at  least,  that  the 
contractors  had  failed  to  completely  remove 
the  dams  across  the  north  end  of  sections 
5  and  12.  In  the  court's  declaration  of  law 
No.  1,  given  on  the  part  of  the  drainage  dis- 
trict, a  similar  finding  was  made. 

In  the  court's  finding  of  fact  No.  7,  given 
on  Its  own  motion,  the  court  found  that  the 
"dams  were  removed  by  the  contractors  by 
dynamiting  and  shoveling."  In  finding  No 
10,  given  on  its  own  motion,  the  court  found 
that  "the  north  end  of  section  3  is  greatly 
wider  than  the  contract  dimensions  and  was 
so  when  the  contract  was  finished  in  Janu- 
ary, 1913."  In  finding  No.  11,  given  by  the 
court  on  Its  own  motion,  the  court  found  that 
the  channel  of  the  ditch  was  obstructed  by 
material  caved  in  from  the  banks  of  the 
ditch,  "and  that  as  a  result"  of  the  caving 
In  of  the  material  "the  channel  of  the  ditch 
was  obstructed,  and  the  waters  of  the  river 
were  prevented  thereby  from  flowing  through 
the  ditch."  In  finding  No.  6,  given  by  the 
court,  the  court  found  that  the  72,442  cubic 
yards  of  earth  that  should  be  taken  out  be- 
fore the  ditch  would  be  down  to  grade  "wot 
dirt  eaved  In  from  the  bankt,"  and  Immedi- 
ately following  and  In  the  same  finding  the 
court  said,  "on  the  other  hands,  finds  that  a 
large  portion  of  such  yardage  was  the  result 
of  the  caving  In  of  the  banks  of  the  ditch, 
occasioned  by  the  too  steep  slope  of  the 
banks  arising  from  the  plans  adopted  by  the 
drainage  district."    (Italics  ours.) 

[4]  While  the  Issues  in  this  case  are  com- 
paratively simple,  there  were  51  findings  of 
fact  and  declarations  of  law  given  and  re- 
fused. This  may  account  in  some  degree  for 
the  great  conflict  in  the  findings  of  the  court 
As  we  view  it,  there  is  but  one  issue  to  be 
determined  In  this  case,  which  may  be  stated 
.  as  follows: 


The  plans  of  the  drainage  board  contem- 
plated that  the  banks  of  the.  ditch  should 
be  too  steep  to  hold.  It  was  their  purpose  to 
have  the  same  cave  In  and  that  the  caved-in 
material  should  be  removed  by  erosion  of  the 
waters  of  the  Nodaway  river ;  that  the  con- 
tractors knew  of  this  plan  when  the  con- 
tract was  let;  that  the  contractors  were  un- 
der no  obligation  to  remove  the  caved-in  ma- 
terial; that  they  were  under  obligation  to 
substantially  perform  the  contract  by  exca- 
vating the  ditch  substantially  as  called  for 
in  the  plan  and  specifications;  that,  if  they 
left  dams  or  unexcavated  material  at  the 
heads  of  sections  1,  2,  3,  5,  and  12  that  pre- 
vented the  waters  of  the  Nodaway  river  from 
flowing  Into  the  ditch  and  eroding  the  caved- 
ln  material,  when  such  waters  reached  the 
stage  contemplated  for  the  doing  of  the  work 
of  erosion,  then  the  contractors,  as  they  sued 
on  the  theory  of  substantial  compliance  of 
the  contract,  are  not  entitled  to  recover.  On 
the  other  hand,  whether  the  plan  and  speci- 
fications were  faulty  or  not,  the  contractors 
were  required  to  substantially  perform  their 
contract  for  the  digging  of  the  ditch,  and  if 
the  waters  of  the  Nodaway  river  could  not 
erode  the  caved-ln  material  when  these  waters 
reached  the  contemplated  stage  for  the  work 
of  erosion,  even  had  the  contractors  excavat- 
ed the  ditch  and  removed  all  the  dams  and 
unexcavated  material,  then  the  contractors 
cannot  recover  unless  they  substantially  per- 
formed their  part  of  the  contract— that  Is, 
substantially  removed  the  obstructions  last 
mentioned. 

On  account  of  the  conflicting  findings  of 
the  court  on  the  question  as  to  whether  the 
contractors  had  done  their  work  by  removing 
the  dams  and  unexcavated  material,  the  case 
must  be  reversed  and  remanded,  but,  as  It 
must  be  retried,  it  is  necessary  for  us  to  pass 
upon  the  question  as  to  whether  the  so-called 
final  estimate  of  the  board's  engineer  was 
binding  upon  the  board  as  an  acceptance  of 
the  work,  properly  done  and  completed  In 
accordance  with  the  plan  and  specifications. 
'  On  October  26,  1913,  the  board's  engineer 
wrote  to  the  contractors  In  answer  to  a 
letter  from  them,  giving  facts  and  figures  as 
to  the  actual  yardage  in  the  cross  sections  of 
the  ditch  for  which  they  were  to  receive  pay 
If  the  ditch  was  completed  fully  to  the  grade 
line: 

"Mr.  E.  G.  Sternberg,  Kansas  City,  Mo.— 
Dear  Mr.  Sternberg:  Inclosed  please  find  final 
estimate  of  Nodaway  river  from  stake  O  to 
south  end  at  Quitman. 

Actual  yardage  8Sl.400.93cu.7dl 

Extra  at  station  288  (Clary  land)...      2.427.70    "     " 
Extra  at  Quitman  sand  bar 1,222.97    *     " 


Total  yardage  885,051.60    "     " 

"I  will  go  over  this  again,  and  if  I  find  any 
error  will  notify  you.  Rec'd  your  letter  of 
24th  hist.,  with  thanks." 
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The  court  found  as  a  fact  that  this  amount 
of  earth  was  actually  excavated  by  the  con- 
tractors. 

[i]  It  to  claimed  that  this  so-called  es- 
timate, together  with  the  periodical  esti- 
mates of  the  dirt  excavated  by  the  contrac- 
tors given  by  the  board's  engineer,  bound  the 
board  not  only  as  to  the  amount  of  materi- 
al excavated,  but  as  to  the  performance  of 
the  work  according-  to  the  contract.  The  court 
gave  these  estimates  the  effect  of  being: 
binding  only  as  to  the  amount  of  material 
excavated.  We  think  that  it  was  right  in 
so  doing.  While  the  specifications  provide 
that— 

"The  Nodaway  drainage  district  No.  2  will 
employ  an  efficient  supervising  engineer,  whose 
business  it  shall  be  to  give  all  lines,  stakes, 
levels,  datum  points,  bases,  and  foundations. 
It  will  also  be  his  business  to  verify  the  cor- 
rectness of  the  contractors'  work,  and  his  de- 
cision, on  this  point  shall  be  final." 

It  also  provides  that — 

"And  In  no  case  will  the  approval  of  the  en- 
gineer in  charge  of  the  work  done  diminish  the 
responsibility  of  the  contractor,  if  subsequent 
use  shall  prove  the  work  to  be  defective  or  not 
according  to  the  specifications  or  the  'plan  for 
drainage'  of  said  district'' 

And: 

"Payment  will  be  made  by  said  drainage  dis- 
trict upon  the  certification  of  their  engineer  in 
charge  at  the  end  of  each  month  10  per  cent,  of 
his  valuation  of  the  work  done  is  to  be  re- 
served until  the  final  completion  of  the  contract. 
If  it  is  deemed  necessary,  the  drainage  district 
shall  have  the  right  to  withhold  this  10  per  cent, 
for  60  days  after  the  completion  of  the  work 
and  until  the  same  is  completed  in  a  first-class 
and  workmanlike  manner  according  to  the  'plan 
for  drainage'  and  the  plans  and  specifications, 
and  said  district  shall  have  the  right  to  apply 
any  portion  thereof  that  may  be  required  to 
complete  said  work  in  said  manner,  and  the  ap- 
proval of  the  supervising  engineer  will  not  re- 
lieve the  contractor  of  full  responsibility  for  60 
days  from  the  date  of  the  completion  of  the 
work  under  this  contract." 


[(]  It  Is  apparent  from  a  reading  of  the 
contract  as  a  whole  that  the  engineer  had  no 
right  to  bind  the  board  as  to  any  matter  ex- 
cept as  to  the  amount  of  the  excavation.  The 
contract  nowhere  calls  for  a  final  estimate, 
and  if  the  letter  of  the  engineer  of  October 
27, 1913,  can  be  construed  as  a  final  estimate 
accepting  the  work  as  completed  according 
to  the  contract,  plans,  and  specifications,  then 
his  act  in  attempting  to  approve  the  work 
was  clearly  void,  as  an  act  not  authorized 
by  the  terms  of  the  contract. 

The  Judgment  to  reversed,  and  the  cause 
remanded. 

All  concur. 


STEPETICH  et  ux.  v.  SECURITY  SHOVE  ft 
MFG.  CO.     (No.  13488.) 

(Kansas  City  Court  of  Appeals.     Missouri. 
Feb.  16, 1920.) 

1.  Death  «=»31(7)— Parents  entttlbd  to  ib 
fob  minor's  death  under  kansas  law. 

Under  Gen.  St.  Kan.  1915,  |g  7323,  7324. 
giving  a  cause  of  action  to  the  next  of  kin 
of  a  person  whose  death  has  been  caused  by 
the  wrongful  act  of  another  if  deceased  could 
have  maintained  an  action  had  he  lived,  if 
there  be  no  widow  or  children  of  deceased  and 
no  personal  representative  has  been  appointed, 
the  parents  of  a  10  year  old  boy  killed  by  de- 
fendant's delivery  truck  had  a  cause*  of  action 
for  such  death,  in  view  of  section  3842,  pass- 
ing the  estate  of  one  who  dies  intestate  with- 
out wife  or  issue  to  his  parents. 

2.  Death  «=>95(4)  —  Measure  of  damages 
under  Kansas  law  fob  death  op  child 

STATED. 
Under  the  Kansas  law  parents  of  an  un- 
married minor  child  are  entitled  to  recover  for 
his  death,  not  only  what  he  probably  would 
have  earned  during  his  minority,  less  the  prob- 
able expense  of  bis  maintenance,  but  also  in 
addition  thereto  such  sum  as  he  would  havt 
been  likely  to  contribute  to  their  support  or 
the  support  of  either  after  he  became  of  age. 

3.  Appeal  and  erbob  «=»930(1)— Reviewing 
court  must  accept  view  of  evidence  fa- 
vorable to  successful  pabtt. 

On  appeal  in  an  action  for  wrongful  death 
where  the  jury  has  found  for  plaintiff,  the  ap- 
pellate court  must  accept  that  view  of  the  evi- 
dence which  in  reason  is  favorable  to  him. 

4.  Master  and  servant  <8=>304— Bov  mount- 
ing MOTOR  ON  driver's  unauthorized  in- 
vitation a  trespasser  entitled  to  pro- 
tection BT  USE  OF  REASONABLE  CARE. 

Though  a  boy  attempting  to  mount  a  motor- 
truck on  the  driver's  unauthorized  invitation 
is  a  trespasser  as  to  the  driver's  employer,  the 
driver  in  the  subsequent  prosecution  of  bis  em- 
ployer's business  owes  the  boy  the  duty  of 
using  reasonable  care  not  to  injure  him  after 
he  was  known  to  be  in  a  place  of  imminent  dan- 
ger. 

5.  Master  and  servant  «=»330(3)-^Evidencx 
sufficient  to  show  that  driver  of  truck 
knew  trespasser  mounting  truck  was  ik 

DANCER. 

In  an  action  for  the  death  of  a  boy  attempt- 
ing to  mount  defendant's  delivery  truck  upon 
the  driver's  unauthorized  invitation,  evidence 
held  to  show  that  the  driver,  when  starting 
the  truck  with  a  jerk,  throwing  the  boy  off, 
knew  that  he  was  in  the  act  of  mounting  and 
in  danger. 

6.  Death  <g=>8— Law  of  fobum  governs  de- 

GBEE   OF  FBOOF  FOR  SUBMISSION   OF  CASE  TO 
JURY. 

In  action  for  wrongful  death  occurring  is 
Kansas,  where  there  was  neither  pleading  no: 
proof  as  to  the  rule  in  such  state  relative  to 
the  degree  of  proof  required  to  submit  the  casa 


<J=>For  other  case*  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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■fco  the  jury,  the  court  will  apply  the  rule  ob- 
"fcaining  in  the  state  where  the  trial  is  had,  even 
•though  the  rule  be  different  in  Kansas. 

"7.  Masteb  and  sebvant  «j=»806  —  Driver's 
sudden   starting  of  truck  in  beckless 
di8begabd  of  8afjett  of  tbe8pab6bb  these- 
on  is  a  "willful"  and  "wanton"  act, 
bendebing  employer  liable. 
Where  a  10  year  old  boy,  mounting  defend- 
ant's delivery  truck  at  the  driver's  unauthoriz- 
ed invitation,  was  killed  by  the  sadden  starting 
of  the  car,  if  the  driver  knew  deceased's  dan- 
ger, and  suddenly  started  in  reckless  disregard 
of  his  safety,  such  act  was  a  willful  and  wan- 
ton one,  rendering  employer  liable,  "willfully" 
meaning  intentionally,   and   "wanton"  meaning 
marked   by  lack   of  reason   or   consideration; 
heedless  of  results,  recklessly  inconsiderate. 

(Ed.  Note.»-For  other  definitions,  Bee  Words 
and  Phrases,  First  and  Second  Series,  Wanton; 
Willful.] 

S.  Appeal  and  error  «=  1083(2)— Amendment 

PUTTING  A  MORE  ONEROUS  OBLIGATION  ON 
PLAINTIFF  AND  NOT  CHANGING  CAUSE  OF  AC- 
TION CANNOT  BE  COMPLAINED  OF  BY  DEFEND- 
ANT. 

In  an  action  for  death  'of  boy  killed  while 
mounting  defendant's  delivery  truck  on  the 
driver's  unauthorized  invitation,  by  the  driver 
starting  car  with  a  violent  jerk,  an  amendment, 
adding  the  element  that  the  driver  acted  in 
reckless  disregard  of  the  safety  of  deceased, 
cannot  be  complained  of  by  defendant,  since 
such  amendment  put  a  more  onerous  obligation 
on  plaintiff,  and  did  not  change  the  cause  of 
action. 

0.  Masteb  and  sebvant  «=»332(4)— Instbuo- 
tion  on  dsliveby  truck  driver's  knowl- 
edge of  trespasser's  position   of  peril 
sufficient. 
In  action  for  the  wrongful  death  of  a  boy 
mounting  defendant's  delivery  truck  on  the  driv- 
er's unauthorized  invitation,  an  instruction,  re- 
quiring the  jury  to  find  that  the  driver  in  sud- 
denly starting  the  car  knew  that  the  boy  was 
in  a  position  of  danger,  held  to  require  the  jury 
to  find  that  the  driver  knew  decedent's  posi- 
tion was  perilous,  although  the  words  "peril- 
ous position"  were  not  used. 

10.  Master  and  servant  «=»332(4)— Instruc- 
tion on  violation  of  ordinance  forbid- 
ding JUMPING  ON  VEHICLES  PROPERLY  RE- 
FUSED BECAUSE  ACT  WAS  NOT  PROXIMATE 
CAUSE  OF  INJURY  TO  DRIVER'S  INVITEE. 

Where  a  boy,  mounting  a  delivery  truck  on 
the  driver's  unauthorized  invitation,  was  killed 
by  the  sudden  starting  of  the  car,  an  instruc- 
tion relative  to  violation  of  a  city  ordinance, 
forbidding  one  to  jump  on  a  vehicle  without 
the  driver's  knowledge,  or  to  hang  on  the  ve- 
hicle, was  properly  refused,  since  the  violation 
of  the  ordinance  was  not  the  proximate  cause 
of  the  injury. 

11.  Death  «=j77— Evidence  sufficient  to 
enable  juby  to  estimate  parents'  dam- 
ages fob  death  of  child. 

Evidence  held  sufficient  to  enable  the  jury 
to  estimate  parents'  financial  loss  from  the 
wrongful  death  of  their  10  year  old  son. 


Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   Thoa.  J.  Seehorn,  Judge. 

Action  by  Nick  Stlpetich  and  wife  against 
the  Security  Stove  &  Manufacturing  Compa- 
ny. Judgment  for  plaintiffs,  and  defendant 
appeals.    Affirmed. 

Sparrow  &  Patterson  and  Hal  H.  Thurston, 
all  of  Kansas  City,  for  appellant. 

Hogsett  &  Boyle,  of  Kansas  City,  for  re- 
spondents. 

TRIMBLE,  J.  [1,  2]  This  Is  an  action  by 
the  parents  of  Peter  Stlpetich,  a  10  year  old 
boy,  to  recover  damages  on  account  of  his 
death  through  the  alleged  negligence  of  one 
of  defendant's  servants  in  driving  its  de- 
livery truck.  Plaintiffs  lived  in  Kansas,  and 
the  child's  death  occurred  there.  The  suit  is 
therefore  under  the  statutes  of  Kansas  as 
construed  and  enforced  by  the  Supreme  Court 
of  that  state.  Sections  7323,  7324,  General 
Statutes  of  Kansas  1915,  give  a  cause  of  ac- 
tion to  the  next  of  kin  of, a  person  whose 
death  has  been  caused  by  the  wrongful  act 
or  omission  of  another  if  the  deceased  could 
have  maintained  an  action  had  he  lived,  if 
there  be  no  widow  or  children  of  the  de- 
ceased and  no  personal  representative  has 
been  appointed.  The  damages  recoverable 
cannot  exceed  $10,000.  tinder  these  statutes 
the  Supreme  Court  of  Kansas  has  decided 
that  the  phrase  "next  of  kin"  means  those 
persons  who  inherit  personal  property  of  the 
deceased  under  the  statutes  of  descents  and 
distributions.  Atchison,  etc.,  R.  Co.  v.  Ryan, 
62  Kan.  682,  64  Pac.  603.  By  section  3842, 
General  Statutes  of  Kansas  1915,  the  estate 
of  one  who  dies  intestate  leaving  no  wife 
nor  issue  goes  to  his  parents.  No  personal 
representative  had  been  appointed  in  this 
case,  and,  of  course,  deceased  left  no  widow 
nor  children.  Hence,  the  cause  of  action,  if 
one  existed,  was  In  the  parents  of  the  boy. 
It  is,  and  was,  also  the  law  In  the  'state  of 
Kansas  that  in  an  action  by  the  parents  for 
the  wrongful  death  of  an  unmarried  minor 
child,  they  are  entitled  to  recover  not  only 
what  he  would  probably  have  earned  during 
his  minority,  less  the  probable  expense  of  his 
maintenance,  but  also  In  addition  thereto 
such  sum  as  he  would  have  been  likely  to 
contribute  to  their  support,  or  the  support 
of  either,  after  he  became  of  age.  Aaron 
v.  Missouri  &  Kansas  Telephone  Co.,  89  Kan. 
186,  194,  131  Pac.  582,  45  L.  R.  A.  (N.  S.) 
300;  Atchison,  etc.,  B.  Co.  v.  Fajardo,  74 
Kan.  314,  325,  86  Pac.  301,  6  L.  R.  A.  (N.  S.) 
681;  Fidelity,  etc.,  Imp.  Co.  v.  Buzzard,  69 
Kan.  330,  333,  76  Pac.  832. 

The  theory  upon  which  plaintiffs'  case 
was  pleaded  in  the  petition  was  that  the  de- 
fendant's servant,  the  driver  of  said. truck, 
knew  the  boy  was  in  the  act  of  boarding 
said  truck  while  It  was  standing  still,  and 
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knew  the  boy's  position  was  such  that  the 
driver,  in  the  exercise  of  ordinary  care,  could 
reasonably  have  anticipated  that  the  boy 
would  be  hurt  If  the  truck  was  suddenly 
started,  and  that  while  the  boy  was  in  this 
known  position  of  danger  the  driver  care- 
lessly and  negligently  suddenly  started  said 
truck  forward  with  a  violent  jerk  whereby, 
as  a  result  of  such  carelessness  and  negli- 
gence the  boy  was  thrown  to  the  ground  and 
run  over  and  killed.  However,  the  trial 
court,  before  submitting  the  case,  ruled  that 
the  instruction  which  plaintiffs  offered  em- 
bodying their  case  did  not  go  far  enough  in 
submitting  whether  the  driver,  after  knowl- 
edge of  the  boy's  peril,  used  ordinary  care 
to  avoid  injuring  him,  and  so  the  court  in- 
serted a  clause  which,  instead  of  basing 
plaintiffs'  right  to  recover  upon  whether  the 
driver  "carelessly  and  negligently"  started 
the  truck,  required  the  jury  to  find  that 
he  did  so  "in  reckless  disregard  of  the  safety 
of  deceased."  Whereupon,  to  conform  to 
such  ruling,  plaintiffs  amended  their  peti- 
tion by  interlineation  so  as  to  add  "reck- 
lessness" to  the  terms  in  which  such  act  was 
characterized,  and  so  as  to  charge  that  the 
truck  was  started  by  the  driver,  with  knowl- 
edge of  the  boy's  situation  and  danger,  "In 
reckless  disregard  of  the  safety  of  deceased." 
And  it  was  upon  this  theory  that  the  case 
was  submitted.  There  was  a  verdict  and 
judgment  in  plaintiffs'  favor  for  $4,000,  from 
which  the  defendant  has  appealed. 

[3]  As  the  Jury  has  found  for  plaintiffs  we 
must  accept  that  view  of  the  evidence,  which, 
tn  reason,  is  favorable  to  them.  Acting  up- 
on this  well-established  principle,  we  find 
that  the  record  discloses  evidence  amply 
tending  to  support  the  following  state  of 
facts: 

In  going  home  from  school  it  was  neces- 
sary for  the  little  boy  to  go  along  a  street 
and  pass  over  -the  James  street  bridge  across 
the  Kaw  river  in  Kansas  City,  Kan.  On  the 
afternoon  of  May  24,  1918,  deceased,  and 
four  other  boy  companions,  were  on  their 
way  home  from  school,  and  as  they  ap- 
proached the  aforesaid  bridge  defendant's 
truck  came  along.  It  Is  conceded  that  the 
truck  belonged  to  defendant,  that  the  driver 
was  defendant's  servant,  and  that  in  driv- 
ing the  truck  he  was  engaged  in  defendant's 
business. 

There  are  some  minor  differences  in  the 
testimony  of  plaintiffs'  witnesses  as  to  what 
occurred  at  first  Some  of  them  say  the 
boys,  jumped  on  the  truck,  and  the  driver 
told  them  to  get  off,  whereupon  they  did  so, 
and  that  then  the  driver  went  on  a  few 
feet  and  stopped  and  waved  his  hand,  in- 
viting them  to  ride.  Others  say  two  of  the 
boys  asked  for  a  ride,  and  the  driver  said  no, 
and  they  did  not  get  on,  and  that  then  the 
driver  stopped  and  waved  his  hand  and  wait- 
ed for  them.     There  was  also  evidence  to 


the  effect  that,  in  addition  to  the  wave  of  the 
hand,  the  driver,  as  he  Btopped  and  waited, 
said  to  them  to  "come  on  and  ride." 

They  all  agree  that  the  driver  refused  at 
first,  and  then,  after  going  20  or  30  feet, 
stopped  and  invited  them  to  ride,  some  say- 
ing that  they  did  not  hear  him  say  anything, 
but  that  he  did  wave  his  hand,  while  others 
say  he  did  both.  They  all  agree,  too,  that 
when  the  truck  stopped,  one  boy  climbed  up 
into  the  seat  beside  the  driver,  and  the  others 
began  climbing  into  the  truck  from  the  rear 
end  while  little  Peter  attempted  to  climb  on 
the  side  just  in  front  of  the  right  hind 
wheels.  The  truck  was  an  open  one,  with 
nothing  to  prevent  the  driver  from  seeing 
back  over  the  body  and  bed  thereof. 

There  is  also  dear  and  eiplieit  evidteee 
that  the  driver  looked  back  and  saw  de- 
ceased in  the  position  he  was  in,  attempting 
to  climb  on,  and  that  while  Peter  was  in  this 
position,  the  driver,  knowing  the  boy's  sit- 
uation, started  the  truck  with  a  "nig  Jerk" 
throwing  Peter  to  the  ground  Just  in  front 
of  the  right  hind  wheel,  which  ran  over  him, 
causing  his  death  in  a  few  minutes.  When 
the  driver  thus  suddenly  started,  only  two 
of  the  boys  were  completely  on  the  truck,  the 
one  on  the  seat  by  the  driver  and  one  older 
boy  in.  the  bed  of  the  truck ;  the  others  were 
yet  in  the  act  of  getting  on.  After  the  boy 
was  run  over,  the  truck  stopped,  bat  the 
driver,  realizing  what  had  happened,  threw 
on  the  power  and  attempted  to  drive  away, 
when  a  workman  on  the  street,  who  saw  the 
boy  had  been  run  over,  ran  out  in  front  of  the 
truck  with  a  long  shovel  in  bis  hand,  and 
compelled  the  driver  to  stop. 

To  sum  it  all  up,  there  was  ample 'evidence 
from  which  the  jury  could  find  that  while 
Peter,  in  response  to  the  driver's  invitation 
to  ride,  was  holding  onto  the  side  of  the 
truck,  attempting  to  climb  on,  the  driver, 
knowing  he  was  in  that  position  of  danger, 
suddenly  and  carelessly  started  the  truck 
with  a  violent  Jerk,  causing  the  boy  to  fall 
to  his  death.  The  driver  of  the  truck  died 
before  the  trial  was  had,  and  his  deposition 
was  not  taken,  so  his  version  of  the  affair 
was  not  obtainable.  Defendant  introduced 
three  colored  men,  who  were  working  oo 
the  street  at  the  time,  who  contradicted  the 
evidence  of  the  boys  as  to  the  driver  giving 
them  permission  to  ride,  saying  that  he 
stopped  several  times  and  drove  them  off, 
and  that  when  the  boy  was  killed  he  was 
trying  to  get  on  after  It  had  started  up.  It 
was  for  the  Jury  to  say  which  set  of  witness- 
es told  the  truth. 

[4]  The  act  of  negligence  upon  which  liabil- 
ity is  predicated  is  not  the  driver's  lnYita- 
tlon  to  the  boys  to  get  on.  and  take  a  ride,  bat 
it  was  bis  act  of  suddenly  and  violently  start- 
ing the  truck  when  he  knew  the  boy  was  In 
danger  and  would  likely  be  hurt  thereby. 
The  evidence  concerning  the  driver's  invita- 
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tion  was  merely  to  explain  the  boy's  presence 
at  the  truck,  attempting  to  get  on.  It  showed 
how  he  happened  to  be  there,  but  the  sudden 
starting  of  the  truck  while  the  boy  was  at- 
tempting to  climb  on  was  the  cause  of  his 
death,  and  if  the  driver  knew  of  his  situation 
when  be  started  the  truck  It  was  an  act  of 
culpable  negligence.  He  was  clearly  acting 
within  the  scope  of  bis  employment  in  start- 
ing and  driving  the  truck.  His  Invitation  to 
ride  was  an  act  beyond  the  scope  of  his  au- 
thority, and  hence,  as  to  the  driver's  employ- 
er, the  boy  was  in  law  a  trespasser,  or  oc- 
cupied that  status.  But,  even  so,  the  driver 
In  the  subsequent  prosecution  of  his  master's 
business  owed  the  boy  the  duty  of  using  rea- 
sonable care  not  to  Injure  him  after  he  was 
discovered  and  known  to  be  in  a  place  of  im- 
minent danger  or  peril.  Hall  v.  Missouri 
Pacific  R.  Co.,  219  Mo.  663,  586,  118  S.  W.  66. 
See,  also,  Ziehm  v.  Vale,  98  Ohio  St.  306,  120 
N.  E.  702,  U.LS.  1881.  The  cases  cited  by 
appellant  in  support  of  its  theory  of  nonlia- 
bility because  the  act  was  not  within  the 
scope  of  the  servant's  employment,  are  not  in 
point,  since  In  none  of  them  was  the  injury 
proximately  caused  by  the  servant  doing  a 
negligent  act  In  the  prosecution  of  his  mas- 
ter's business  when  he  knew  the  plaintiff  was 
In  a  position  of  danger  and  would  very  likely 
be  affected  disastrously  thereby. 

[I]  We  note  defendant's  very  earnest  con- 
tention that  there  is  no  evidence  the  driver 
knew  the  boy  was  in  danger.  But  manifestly 
there  is.  When  the  truck  started,  only  two 
boys  had  succeeded  In  boarding  It,  the  others 
were  still  In  the  process  of  doing  so.  All  of 
the  boys,  except  one,  say  the  driver  looked 
around  Just  before  he  started  the  truck,  and 
so  does  the  man  on  the  street  who  afterward 
stopped  the  driver  with  a  shovel.  It,  Is  con- 
ceded that  the  truck  had  no  sides  to  Its  body, 
but  only  standards;  and  there  was  ample 
evidence  that  there  was  nothing  to  prevent 
the  driver  from  seeing  the  deceased,  who  was 
attempting  to  climb  on  when  the  driver  look- 
ed around  and  then  started  his  truck. 
It  is  true  one  boy,  the  exception  above  noted, 
says  the  driver  did  not  look  around,  but,  as 
he  was  busy  attempting  to  get  on,  the  jury 
could  well  find  that  his  attention  was  devoted 
to  that,  and  hence  he  did  not  see  him.  It  Is 
also  true  that  two  of  the  boys  said  that  the 
driver  was  looking  ahead  to  see  where  he  was 
going,  but  an  examination  of  the  context 
shows  that  this  was  said  In  connection  with 
"when  Pete  fell,"  and  not  with  reference  to 
the  time  the  driver  looked  around  and  saw 
Peter  hanging  on  and  then  started  the  truck, 
jerking  him  off,  of  which  there  was  sufficient 
evidence  to  amply  Justify  the  Jury  in  finding 
that  the  driver  knew  his  perilous  position  at 
the  time  he  started  up.  Seeing  the  boy  cling- 
ing to  the  side  of  the  truck  in  front  of  the 
wheel,  the  driver  was  bound  to  know,  as  a 
reasonable  man,  that  the  boy  was  in  great 
danger  from  the  sudden  starting  of  the  truck. 


[•]  There  was  neither  pleading 'nor  proof 
offered  as  to  the  rule  or  law  in  Kansas  as  to 
the  degree  of  proof  required  to  submit  the 
case  to  the  jury,,  and  hence  we  must  apply 
our  rule,  even  If  there  be  a  different  rule  In 
Kansas  on  this  point  as  asserted  by  appellant. 
As  to  whether  there  Is  a  different  rule  in 
Kansas  we  do  not  say  either  way.  However, 
in  the  case  of  Handley  v.  Missouri  Pacific  R 
Co.,  61  Kan.  237,  59  Pac.  271,  cited  by  appel- 
lant In  support  of  its  claim  of  insufficient  evi- 
dence, there  was  no  proof  that  any  one  of  the 
trainmen  had  any  reason  to  expect  the  de- 
ceased to  be  on  the  brake  rods  under  the 
train,  and  hence  there  was  no  proof  that  they 
saw  him  or  knew  he  was  there.  But  that  is 
not  the  case  here,  and  the  evidence  is  wholly 
different.  And  in  the  case  of  Gamble  v. 
Uncle  Sam  Oil  Co.,  100  Kan.  74,  81,  163  Pac 
627,  I*  R.  A.  1917D,  875,  the  facts  are  so  dif- 
ferent as  not  to  make  the  case  applicable. 
In  the  case  at  bar,  the  boy  was  In  Imminent 
peril  if  the  truck  was  started,  and  since  the 
driver  knew  of  his  position  such  act  of  start- 
ing was  one  which  In  its  affects  and  results 
would  be  necessarily  against  him  under  the 
circumstances.  Hence  the  ease  Is  not  like 
that  of  Youmans  v.  Wabash  R.  Co.,  143  Mo. 
App.  393,  400,  127  S.  W.  595,  nor  any  of  the 
other  cases  cited  In  opposition  to  plaintiffs' 
right  to  recover  because  of  a  lack  of  evidence 
as  to  the  driver's  knowledge  of  the  'boy's  posi- 
tion and  his  danger.  Upon  the  point  that 
there  was  sufficient  evidence  that  the  driver 
knew  the  boy's  situation  and  peril,  see  Hall 
v.  Missouri  Pacific  R.  Co.,  219  Mo.  553,  588, 
589,  118  S.  W.  66;  Johnston  v.  Atchison,  eta, 
R  Co.,  56  Kan.  263,  266,  43  Pac.  228;  Malott 
v.  Harvey,  199  Mo.  App.  615,  204  S.  W.  940, 
941. 

But  It  Is  said  the  Kansas  rule  is  that  the 
only  duty  owed  to  a  trespasser  is  not  to 
willfully  and  wantonly  injure  him  after  dis- 
covering his  peril,  while  the  case  was  submit- 
ted on  the  theory  that  the  plaintiffs  were  en- 
titled to  recover  if  the  driver  knew  of  de- 
ceased's position  and  could  reasonably  have 
anticipated  that  he  would  be  hurt  by  the 
truck  being  suddenly  started,  and  started 
said  truck  "In  reckless  disregard  of  the  safety 
of  deceased."  Hence,  defendant  says  the  case 
was  not  submitted  on  the  correct  rule  As 
said  before  with  reference  to  the  supposed 
Kansas  rule  on  the  question  of  evidence,  so 
also  with  reference  to  the  point  here  made, 
no  such  Kansas  rule  was  pleaded  or  proved. 
And  hence  the  case  must  be  disposed  of  un- 
der the  rule  applicable  in  Missouri.  But  even 
in  Kansas,  in  the  case  of  Handley  v.  Missouri 
Pacific  R  Co.,  61  Kan.  237,  238,  69  Pac.  271,  it 
was  decided  that  the  deceased,  "being  a  tres- 
passer, however,  and  grossly  negligent,  no 
duty  arose  In  his  favor  until  his  presence  was 
discovered;  and  there  can  be  no  recovery  un- 
less, after  discovering  that  he  was  in  a  peril- 
ous position,  the  company  failed  to  use  the 
meant  within  it*  power  to  avoid  injuring 
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Mm."  (Italics  ours.)  And  this  is  quoted  in 
Gamble  v.  Uncle  Sam  Oil  Co.,  100  Kan.  74, 
loc.  cit  79,  163  Pac.  627,  U  R.  A.  1917D,  875. 

[7]  We  fall  to  see  any  real  distinction  be- 
tween the  way  the  case  was  submitted  and 
the  so-called  Kansas  rule.  In  law,  "willfully" 
means  intentionally,  that  la,  not  accidentally; 
and  a  man  Is  presumed  to  Intend  the  natural 
and  ordinary  consequences  of  his  act.  "Wan- 
ton," in  this  sense,  means  "marked  by  lack  of 
reason  or  consideration;  heedless  of  results; 
recklessly  inconsiderate."  New  Standard 
Dictionary.  Hence,  if  the  driver  knew  the 
deceased's  position  and  danger,  and  suddenly 
started  the  truck  "in  reckless  disregard  of 
the  safety  of  deceased,"  this  would  amount  to 
a  willful  and  wanton  act.  Cole  v.  Metropoli- 
tan St  Ry.  Co.,  121  Mo.  App.  605,  612,  97  S. 
W.  555;  Roberts  v.  Southern  Pacific  R.,  166 
Mo.  App.  639,  643,  150  S.  W.  717.  See  on  this 
point  also,  Dyerson  v.  Union  Pacific  R.  Co., 
74  Kan.  528,  534,  87  Pac.  680,  7  L.  R.  A.  (N. 
S.)  132,  11  Ann.  Cas.  207.  In  other  words,  if 
the  driver  of  the  truck  knew  of  the  boy's  posi- 
tion and  danger,  and  recklessly,  that  Is,  with- 
out any  regard  for  the  consequences,  started 
the  truck  with  a  big  Jerk,  such  act  would 
amount  to  a  wanton  and  willful  act  under  the 
circumstances  of  this  case.  But,  at  any  rate, 
certainly  If  the  driver  knew  the  boy's  position 
and  danger  and  started  the  truck  "In  reckless 
disregard  of  the  safety  of  deceased,"  this  was 
not  only  a  lack  of  ordinary  care,  but  a  lack 
of  any  care.  Plummer  v.  Kansas  City,  48 
Mo.  App.  482,  484.  And  the  jury  were  In- 
structed that  "reckless"  meant  the  "utter  dis- 
regard of  consequences  and  the  failure  to  ex- 
ercise any  care."  That  it  was  the  driver's 
duty  after  knowledge  of  the  boy's  position 
and  danger  to  exercise  ordinary  care  to  avoid 
injuring  him,  even  though  be  was  a  trespass- 
er, is  well  settled  by  numerous  decisions  in 
our  state.  Quirk  v.  Metropolitan  St  Ry.  Co., 
200  Mo.  App.  585,  210  S.  W.  103,  105,  106; 
Dalton  v.  Missouri,  Kansas,  etc,  R.  Co.,  276 
Mo.  663,  208  S.  W.  828,  830;  Brill  v.  Eddy, 
115  Mo.  596,  603,  22  S.  W.  488;  Winn  v. 
Kansas  City,  etc.,  R.  Co.,  245  Mo.  406,  415, 151 
S.  W.  98;  Southard  v.  Kansas  City,  etc.,  R. 
Co.,  191  S.  W.  1101, 1102. 

[8]  The  fact  that  by  amendment,  the  case 
was  changed  and  submitted  on  the  element  of 
recklessness  Is  not  something  of  which  the  de- 
fendant can  complain,  since  this  put  a 
more  onerous  obligation  upon  the  plaintiffs, 
and  did  not  change  the  cause  of  action. 
Everett  v.  St.  Louis,  etc^  R  Co.,  214  Mo.  54, 
85,  112  S.  W.  486. 

Under  the  case  as  pleaded  and  submitted, 
the  negligent  act  relied  upon  as  the  proxi- 
mate cause  of  the,  injury  arose  after  the  boy 
had  attached  himself  to  the  truck  and  was  in 
danger.  There  is  therefore  no  room  for  the 
Kansas  rule  in  reference  to  contributory  neg- 
ligence. Dyerson  v.  Union  Pacific  R.  Co.,  74 
Kan.  528,  534,  87  Pac.  680,  7  h.  R.  A.  (N.  S.) 
132,  11  Ann.  Cas.  207;  Malott  y.  Harvey,  199 


Mo.  App.  615,  204  S.  W.  940,  941.  In  fact, 
under  the  circumstances  on  which  the  case 
at  bar  is  predicated,  the  boy's  contributory 
negligence,  if  any,  could  have  no  effect  on  the 
question  of  liability.  Hence  defendant's  ob- 
jections to  plaintiffs'  instruction  In  this  re- 
gard cannot  be  given  any  force  or  effect 

[9]  Plaintiffs'  instruction  5,  while  not  us- 
ing the  words  "perilous  position,"  clearly  re- 
quired the  Jury  to  find  that  the  driver  knew 
his  position  was  perilous.  That  portion  of 
the  instruction  now  under  consideration  said 
that  if  the  jury  further  found  that  the  driver 
knew  deceased  was  in  such  a  position  on  said 
truck  that  the  driver  thereof  in  the  exercise 
of  ordinary  care  could  reasonably  have  antic- 
ipated that  deceased  would  be  hurt  and  in- 
jured if  said  truck  was  suddenly  started  for- 
ward, and  that  the  driver  knew  of  the  posi- 
tion of  deceased  on  said  truck  (if  you  so  find), 
and  while  the  driver  knew  he  was  In  such 
position  (if  you  so  find),  the  driver  in  reckless 
disregard  of  the  safety  of  deceased  (if  you  so 
find)  suddenly  started  said  truck  forward 
with  a  sudden  and  violent  jerk,  etc.  This 
clearly  required  the  jury  to  find  that  the  driv- 
er knew  the  boy  was  in  a  perilous  situation 
before  they  could  return  a  verdict  for  plain- 
tiffs. 

Neither  does  plaintiffs'  instruction  omit  the 
question  of  whether  the  driver  was  defend- 
ant's employ 6,  driving  the  truck  in  the  course 
of  his  employment.  Defendant,  in  its  reply 
brief,  attempts  to  make  some  distinction  be- 
tween the  driving  of  the  truck  after  it  stop- 
ped to  let  the  boys  on  and  the  driving  of  it 
before  that  time.  But  the  driver,  after  in- 
viting the  boys  to  ride,  resumed  the  pursuit 
of  his  journey  on  his  master's  business.  Be 
did  not  turn  aside  from  that  to  go  on  a  "joy 
ride"  with  the  boys.  When  he  started  the 
truct  and  when  the  boy  fell,  the  driver  was 
proceeding  to  do  what  he  was  employed  to  do, 
and  of  this  there  is  no  question. 

[10]  There  was  no  error  in  refusing  de- 
fendant's instruction  11  in  reference  to  the 
violation  of  an  ordinance  of  Kansas  City, 
Kan.,  forbidding  one  to  jump  on  a  vehicle 
without  the  consent  of  the  driver,  or,  when 
riding,  to  allow  any  part  of  the  body  to  pro- 
trude beyond  the  limit  of  the  vehicle  or  hang 
on  a  vehicle.  The  instruction  asked,  even  if 
it  were  not  erroneous  in  being  broader  than 
the  ordinance,  was  properly  refused,  since  the 
jumping  on  the  truck  was  not  the  proximate 
cause  of  the  injury.  If  there  was  a  violation 
of  the  ordinance  it  was  only  "an  attendant 
circumstance"  of  the  injury.  Phelan  v.  Gran- 
ite, etc.,  Paving  Co.,  227  Mo.  666,  711,  127  S. 
W.  318, 137  Am.  St.  Rep.  582. 

The  foregoing  discussion  of  the  case  also 
disposes  of  appellant's  objection  to  the  refus- 
al of  its  instruction  No.  9.  It  is  based  on  the 
theory  that  the  only  duty  the  driver  owed  the 
boy  was  not  to  "willfully  and  wantonly"  in- 
jure him,  and  further  told  the  jury  that  if  the 
boy  was  willful  and  wanton  In  climbing  on 
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the  wagon,  and  both  were  guilty  of  willful- 
ness and  wantonness,  then  plaintiffs  could  not 
recover. 

[11]  Finally,  it  Is  urged  that  the  case 
should  be  reversed  and  remanded  for  a  new 
trial  because  the  plaintiffs  did  not  present  as 
definite  evidence  of  their  financial  loss  as  the 
circumstances  of  the  case  would  reasonably 
permit.  It  is  not  contended  that  the  instruc- 
tion on  the  measure  of  damages  is  erroneous 
under  the  Kansas  law.  Nor  is  the  point  made 
that  the  verdict  is  excessive,  though  appel- 
lant, in  connection  with  its  contention  now 
under  consideration,  asserts  the  verdict  Is  ex- 
cessive. The  gist  of  the  complaint  is  that  the 
plaintiffs  did  not  present  as  full  and  explicit 
evidence  as  they  might  have  done  to  show 
what  their  pecuniary  loss  would  likely  be. 
We  freely  concede  that  there  must  be  some 
evidence  from  which  the  jury  may  form  some 
idea  of  the  pecuniary  loss,  in  connection  with 
their  own  knowledge  and  experience  in  the 
affairs  of  men  with  regard  to  such  things; 
otherwise  the  jury's  verdict  would  be  left  to 
speculation  and  conjecture.  But  we  think 
the  jury  had  sufficient  evidence  before  them 
to  enable  them  to  arrive  at  a  proper  conclu- 
sion. They  had  before  them  the  age,  sex,  and 
general  intelligence  of  the  boy.  The  father 
was  before  the  Jury  and  testified.  We  think 
the  general  station  in  life  of  the  parents  was 
before  the  Jury,  even  if  the  mother  was  not 
present,  did  not  testify,  and  was  not  men- 
tioned. The  evidence  showed  that  the  par- 
ents lived  in  the  bottoms  of  the  packing  house 
district  in  a  house  they  owned;  that  they 
Lad  been  married  15  years;  that  the  father 
was  a  car  repairer,  and  had  been  for  12 
years.  In  the  very  nature  of  things  no  direct 
evidence  of  the  exact  value  of  the  boy's  serv- 
ices nor  of  the  cost  of  his  maintenance  could* 
be  given  nor  are  they  required.  Atchison, 
etc.,  R.  Co.  v.  Fajardo,  74  Kan.  814,  323,  86 
Pac.  801,  6  L.  R.  A.  (N.  S.)  681.  In  Union 
Pacific  R  Co.  v.  Dunden,  37  Kan.  1,  5, 14  Pac. 
501,  503,  it  is  said: 

"The  jury  had  presented  to  them,  evidence 
of  the  parents  of  the  deceased;  their  position 
in  life ;  the  occupation  of  the  father;  the  con- 
dition of  his  health;  the  age  of  his  son;  his 
intelligence;  his  ability  to  earn  money,  etc.; 
and  it  was  their  province,  from  this  evidence 


and  their  general  knowledge,  to  form  an  esti- 
mate of  the  damages  with  reference  to  the  pe- 
cuniary injuries,  present  and  prospective,  re- 
sulting to  the  next  of  kin.  It  is  impracticable 
to  furnish  direct  evidence  of  the  specific  loss 
occasioned  by  the  death  of  a  child;  and  to  hold 
that  without  such  positive  proof  a  plaintiff 
could  not  succeed  would,  in  effect,  defeat  any 
substantial  recovery." 

In  a  case  where  the  son  was  old  enough  to 
earn  wages  and  did  so,  the.  evidence  was  not 
more  explicit,  if  as  much  so,  as  in  the  case 
at  bar,  and  yet  the  Supreme  Court  of  Kansas 
allowed  a  verdict  of  $6,000  to  stand.  Aaron 
v.  Missouri  &  Kansas  Telephone  Co.,  89  Kan. 
186,  194,  195, 131  Pac.  582,  45  L.  R.  A.  (N.  S.) 
309.  On  the  point  under  consideration  see 
O'Brien  v.  Heman,  191  Mo.  App.  477,  500,  177 
S.  W.  805;  Nagel  v.  Missouri  Pacific  R.  Co., 
75  Mo.  653,  606,  42  Am.  Rep.  418;  Albert  v. 
St.  Louis  Electric  Terminal  R.  Co.,  192  Mo. 
App.  665,  677,  179  S.  W.  955;  Voelker  v.  Hlll- 
O'Meara  Const.  Co.,  153  Mo.  App.  1,  12,  131 
S.  W.  907 ;  Gentry  v.  Wabash  R.  Co.,  172  Mo. 
App.  638,  654,  156  S.  W.  27.  Of  course,  these 
decisions  are  based  upon  our  statutes  giving 
a  cause  of  action  for  death  by  wrongful  act 
which  permits  the  damages  to  be  fixed  "Id 
the  discretion  of  the  jury"  and  at  an  amount 
which  "they  may  deem  fair  and  just."  Hence 
these  clauses  of  the  statute  will  permit  a  re- 
covery where  there  is  very  little  or  no  evi- 
dence as  to  the  loss  sustained.  But  the  case 
under  consideration  is  on  a  similar  cause  of 
action  where  the  difficulty  of  producing  evi- 
dence as  to  the  loss  sustained  in  the  death 
of  a  child  of  tender  years  is  so  great  that, 
dependence  must  likewise  tie  placed  to  some 
extent  on  the  knowledge  and  experience  of 
the  Jury ;  and  while  in  a  case  of  this  charac- 
ter they  should  have  all  the  evidence  reason- 
ably available,  so  as  to  have  facts  from 
which  they  can  make  up  their  estimate,  we 
are  of  the  opinion  that  the  case  is  not  so  de- 
void of  evidence  as  to  leave  the  award  of  the 
jury  to  a  mere  guess  or  conjecture.  Hence 
the,  case  ought  not  to  be  reversed  and  re- 
manded upon  the  point  here  complained  of. 

We  are  without  authority  to  disturb  the 
judgment,  and  hence  it  must  be  affirmed.  It 
is  so  ordered. 

All  concur. 
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LAFEVBR  y.  PRIOR,  (No.  13091.) 

(Kansas    City    Court    of    Appeals.      Missouri. 
Jan.  26,  1920.) 

1.  Masteb  and  servant  <S=>291(3)— SUBMIS- 
SION OT  PARTICULAR  NEGLIGENCE  PROVED 
PROPER  UNDER  CHABGE  OF  GENERAL  NEGLI- 
OENOE. 

Though  a  servant's  petition  for  injuries 
charged  general  negligence,  the  court  properly 
submitted  to  the  jury  the  particular  negligence 
proved,  such  action  not  constituting  submission 
of  an  issue  not  included  within  the  petition. 

2.  Negligence  ej=»101— Contributory  neg- 
ligence MERELY  LESSENS  DAMAGES  RECOVER- 
ABLE UNDER  FEDERAL  EMPLOYERS*  LIABIL- 
ITY Act. 

Under  the  federal  Employers'  Liability  Act 
(U.  S.  Comp.  St  |{  8657-8665),  contributory 
negligence  is  not  a  complete  defense,  but  only 
lessens  the  damage. 

3.  Negligence  oj=»141(12)  —  Instruction  on 

DAMAGES  DIMINISHED  FOB  CONTRIBUTORY 
NEGLIGENCE  NECESSARY  WHEN  RULE  IS  IN- 
VOKED. 

If  the  rule  of  diminished  damages  on  ac- 
count of  contributory  negligence  has  been  invok- 
ed in  an  action  under  federal  Employers'  Liabil- 
ity Act  (U.  S.  Oomp.  St  §§  8657-8665),  an  in- 
struction guiding  to  their  proper  ascertainment 
should  be  given. 

4.  Negligence  €=>101  —  Employe  withtn 
federal  Employers'  Liability  Act  enti- 
tled TO  INSTRUCTION  PERMITTING  FULL  DAM- 
AGES IF  FREE  FROM  FAULT,  MAKING  NO  REF- 
ERENCE TO  DIMINUTION  BY  CONTRIBUTORY 
NEGLIGENCE. 

In  an  action  for  injuries  to  a  railroad  em- 
ploye within  the  federal  Employers'  Liability 
Act  (U.  S.  Comp.  St  f|  8657-8665),  where 
plaintiff's  first  instruction  risked  his  whole  case 
on  his  not  having  been  guilty  of  contributory 
negligence,  a  following  instruction  on  the  meas- 
ure of  damages,  predicated  on  the  jury's  finding 
plaintiff  had  not  been  guilty  of  contributory  neg- 
ligence, being  conditioned  on  a  finding  for  plain- 
tiff "under  the  other  instructions  and  evidence," 
was  proper,  though  not  making  any  reference  to 
the  effect  of  contributory  negligence  in  diminish- 
ing damages. 

On  Rehearing. 

5.  Master  and  servant  8=227(1)— Contrib- 
utory NEGLIGENCE  COMPLETE  DEFENSE  AT 
COMMON  LAW. 

At  common  law,  contributory  negligence  of 
an  injured  servant  was  a  complete  defense  to  his 
action  against  his  master. 

6.  Trial  <8=»255(11)— Request  fob  instruc-' 
tion  necessary. 

Contributory  negligence,  even  under  the  fed- 
eral Employers'  Liability  Act  (U.  S.  Comp.  St 
it  8657-8665),  is  a  matter  of  defense  on  which 
defendant  should  request  an  instruction,  if  de- 
sired. 

Appeal    from    Circuit    Court,   Livingston 
County;  Arch  B.  Davis,  Judge. 
"Not  to  be  officially  published." 


Action  by  James  Lafever  against  Edward 
B.  Pryor,  receiver.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

J.  L.  Minnls  and  N.  S.  Brown,  both  of  St. 
Louis,  J.  M.  Davis  A  Son,  of  Chillicothe,  and 
S.  J.  &  G.  C.  Jones,  of  Carrollton,  for  appel- 
lant 

Scott  J.  Miller  and  Thomas  H.  Hlcklln, 
both  of  Chilllcothe,  for  respondent. 

ELLISON,  P.  J.  Plaintiff  was  one  of  de- 
fendant's employes  engaged  In  its  service  In 
interstate  carriage.  He  was  Injured  while 
in  .such  service  and  brought  this  action  for 
damages.     He  recovered  in  the  trial  court. 

[1]  This  is  the  second  appeal  of  this  case. 
It  Is  reported  in  190  S.  W.  644,  where  a  state- 
ment of  facts  will  be  found.  The  petition 
charged  general  negligence,  and  the  court 
submitted  to  .the  Jury  the  particular  negli- 
gence which  the  evidence  tended  to  prove. 
This  was  not  submitting  issues  not  included 
within  the  allegations  of  the  petition,  since, 
under  a  general  charge  in  the  pleading,  the 
particular  acts  relied  upon  may  be  shown 
and  instructions  may  be  based  thereon. 
Dickson  v.  Railroad,  104  Mo.  491,  502,  16  S. 
W.  381 ;  Feldewerth  v.  Railroad,  181  Mo.  App. 
630,  640,  164  S.  W.  711.  Defendant  has  cited 
us  to  Craton  v.  Huntzinger,  163  Mo.  App.  718, 
722,  147  S.  W.  612.  The  negligence  charged 
there  was  specific,  and  we  held  that  other 
acts  than  those  specified  should  not  be  sub- 
mitted. That  case  and  other  similar  ones  are 
not  applicable. 

[2]  Contributory  negligence  was  pleaded  by 
defendant,  and  it  insists  that  such  defense 
was  Ignored  in  plaintiff's  instruction  No.  1. 
We  do  not  think  It  was,  as  we  shall  present- 
ly show.  But  If  It  were,  In  instances  involv- 
ing personal  injuries  In  interstate  commerce 
cases  like  the  one  before  us,  contributory  neg- 
ligence may  be  Ignored  In  a  general  instruc- 
tion for  the  plaintiff,  even  though  It  directs 
a  verdict  on  belief  of  certain  facts.  This  fa 
for  the  reason  that  under  the  federal  statute, 
In  such  cases,  contributory  negligence  Is  not 
a  total  defense  and  plaintiff  is  entitled  to 
a  verdict  in  some  amount  as  directed.  It 
only  lessens  the  damages. 

[S,  4]  Neither  party  chose  to  invoke  the 
rule  of  diminished  damages  on  account  of 
contributory  negligence.  Plaintiff  by  his  first 
instruction  risked  his  whole  case  on  his  not 
having  been  guilty  of  such  negligence,  for 
he  only  asked  a  verdict  in  case  the  jury  be- 
lieved he,  himself,  was  free  from  negligence. 
Defendant  did  not  ask  an  instruction  on  that 
head.  So  when  plaintiff  framed  his  instruc- 
tion No.  5,  on  the  measure  of  damages,  it  was 
predicated  on  the  jury  finding  that  he  had 
not  been  guilty  of  contributory  negligence; 
and,  if  he  had  not,  then  his  full  damages 
were  to  be  assessed,  no  reference  being  made 
to  diminishing  them.     Such   instruction  is 
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conditioned  on  a  finding  for  plaintiff  "under 
the  other  instructions  and  evidence  in  the 
case" ;  that  is,  a  finding  that  he  had  not  been 
guilty  of  contributory  negligence.  If  dimin- 
ished damages  had  been  Invoked  in  the  case 
by  reason  of  contributory  negligence,  there 
should  have  been  an  instruction  guiding  to 
their  proper  ascertainment,  under  the  rule 
stated  in  Seaboard  Air  Line  v.  Tilghman,  237 
U.  S.  490, 35  Sup.  Ot.  663, 58 1..  Ed.  1069 ;  Dow- 
ell  v.  Railroad,  190  S.  W.  939;  and  Cross  v. 
Railroad,  191  Mo.  App.  202,  177  S.  W.  1127. 
But  we  know  of  no  reason  why  a  plaintiff 
should  not  be  allowed  to  stake  his  whole  case 
on  the  Issue  that  he  was  free  from  contribu- 
tory negligence,  and  that  he  would  make  no 
claim  for  anything  short  of  full  compensation. 

The  case  seems  to  have  been  properly  tried, 
and  the  judgment  will  be  affirmed. 

All  concur. 

On   Rehearing. 

BLAND,  J.  We  have  carefully  reconsider- 
ed the  case  and  are  fully  convinced  of  the 
correctness  of  the  conclusion  reached  in  the 
foregoing  opinion  written  by  ELLISON,  P.  J. 

We  find  that  defendants  In  their  instruc- 
tion No.  2  joined  with  plaintiff  in  submitting 
to  the  Jury  that  if  plaintiff  was  guilty  of  neg- 
ligence he  could  not  recover.  It  is  claimed 
that  the  original  decision  In  this  case  de- 
prives defendants  of  a  federal  right,  for  the 
reason  that— 

"Plaintiff  could  not,  by  staking  his  whole  case 
on  the  proposition  of  freedom  from  contributory 
negligence,  deprive  defendants  of  their  unques- 
tioned right  to  have  the  issue  of  diminution  of 
damages  submitted  to  the  jury." 

[5]  Under  the  provisions  of  section  3  of  the 
federal  Employers'  Liability  Act  (U.  S.  Comp. 
St  {  8659),  plaintiff's  contributory  negligence 
Is  not  a  complete  defense  to  the  action,  but 
merely  diminishes  the  amount  of  the  recov- 
ery. At  common  law  contributory  negligence 
was  a  complete  defenae  to  an  action.  The  fed- 
eral Employers'  Liability  Act  was  enacted 
for  the  benefit  of  the  employe,  in  that  It  plac- 
ed him  in  a  more  favorable  position  than 
that  accorded  him  at  common  law.  In  this 
case  plaintiff  was  willing  to  have  the  jury 
decide  against  him  In  case  he  was  guilty  of 
contributory  negligence.  -  It  is  apparent  that 
the  defendants  were  deprived  of  no  right  to 
have  submitted  to  the  jury  a  question  of  the 
diminution  of  plaintiff's  damages  on  account 
of  his  contributory  negligence,  if  any.    The 
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jury  were  instructed  under  instructions  on 
both  sides  that  plaintiff's  damages,  in  effect, 
should  be  diminished  to  nothing  if  he  was 
guilty  of  any  negligence.  If  the  whole  In- 
cludes all  the  elements  of  which  It  is  com- 
posed, then  defendants  had  submitted  to  the 
Jury  the  question  of  the  diminution  of  the 
damages  on  account  of  any  contributory  neg- 
ligence on  the  part  of-  plaintiff. 

[8]  We  do  not  base  our  decision  on  any 
supposition  that  the  case  was  tried  upon  the 
theory  that  the  state  law  governed  and  that 
the  parties  might  waive  the  federal  law  and 
recover  under  the  state  law  in  face  of  the 
federal  law,  for  the  reason  that  we  do  not 
think  the  case  was  tried  under  the  state  law. 
Plaintiff's  petition  placed  his  cause  of  action 
squarely  under  the  federal  Employers'  Lia- 
bility Act,  and  plaintiff  introduced  evidence 
to  show  that  he  was  engaged  in  the  work  of 
making  defendants'  railroad  track  safe  for 
Interstate  trains  at  the  time  he  was  hurt. 
The  instructions  are  entirely  consistent  with 
the  pleadings  and  evidence,  although  plaintiff 
drew  his  instructions  in  such  a  way  as  to 
make  them  more  favorable  to  the  defendants 
than  they  ordinarily  would  be  entitled  to, 
and  the  defendants  accepted  plaintiff's  posi- 
tion in  the  matter.  Plaintiff  did  this,  no 
doubt,  laboring  under  the  idea  that  he  was  re- 
quired to  make  his  instructions  conform  to 
his  petition,  which  alleged  that  he  "was  exer- 
cising care  for  his  own  safety"  when  he  was 
hurt.  The  point  is  decided  against  defendant 
in  the  case  of  Carpenter  v.  Railroad,  189  Mo. 
App.  164, 168,  176  S.  W.  234,  236,  where  Rob- 
ertson, P.  J.,  said: 

"It  is  argued  that  if  the  jury  had  not  been  re- 
quired to  find  that  the  plaintiff  was  without 
fault  before  they  were  permitted  to  find  for  him, 
but  only  to  reduce  his  recovery  in  case  they 
found  he  was  negligent,  that  then  they  might 
have  found  him  guilty  of  some  negligence  and 
reduced  the  verdict  accordingly,  citing  Rofferty 
v.  Mo.  Pac.  Ry.  Co.,  15  Mo.  App.  559.  The  de- 
fect in  defendant's  contention  is  that  the  fact  is 
overlooked  that  even  under  the  Employers'  Lia- 
bility Act  the  plaintiff  is  entitled  to  recover  full 
damages  if  he  is  without  fault,  consequently  he 
is  entitled  to  instructions  as  given  in  this  case. 
Contributory  negligence,  even  under  the  Em- 
ployers' Liability  Act,  is  a  matter  of  defense,  as 
it  was  treated  and  alleged  by  the  defendant  in 
this  case,  and  if  the  defendant  desired  an  in- 
struction upon  that  question  it  should  have  re- 
quested it." 

The  judgment  is  affirmed. 
All  concur. 
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CONQUEROR  TRUST  CO.  v.  CRAIG  et  aL 
(COLLINS,  Interpleader).     (No.  2445.) 

(Springfield    Court   of   Appeals.      Missouri. 
Feb.  28,  1920.) 

X,  Banks   and  .  banking   <g=>129  —  Deposit 

PAYABLE    TO    EITHEB    OF    TWO    PERSONS    BE- 
LONGS TO  SURVIVOR. 

Under  the  direct  provisions  of  Laws  1916, 
p.  190,  §  1C8,  where  a  person  deposits  money 
belonging  to  him  in  a  bank,  taking  a  certificate 
of  deposit  payable  to  himself  or  another,  and 
subsequently  dies,  the  fund  belongs  to  the  other 
person  named  in  the  certificate. 

2.  Executors  and  administrators  <8=»519(1) 
—Title  to  personalty  vests  in  local  ad- 
ministrator. 

Title  to  personalty  vests  in  the  domestic 
administrator,  where  the  owner  was  a  nonresi- 
dent at  the  time  of  his  death. 

3.  Banks   and   banking   <g=>152— Husband 

CANNOT  WITHDRAW  BUM  BELONGING  TO  WIFE 
AFTER  HER  DEATH. 

Under  Rev.  St  1909,  |  8309,  providing  that 
husband  cannot  reduce  his  wife's  personalty  to 
possession  without  her  express  written  consent, 
a  husband  cannot  withdraw  a  bank  deposit  be- 
longing to  his  wife  after  her  death,  although 
presenting  a  certificate  of  deposit;  duly  indorsed 
by  her. 

4.  Trusts  «=»89(2)— Bank  deposit  bt  hus- 
band IN  WIFE'S  NAME  NOT  A  RESULTING 
TRUST. 

The  presumption  that  a  husband's  payment 
to  his  wife  is  a  gift,  instead  of  a  trust,  with 
evidence  that  a  husband  deposited  money  in  the 
wife's  name,  taking  certificates  of  deposit,  which 
were  delivered  to  her,  that  the  wife  was  in 
poor  health,  that  there  was  no  necessity  for 
placing  the  money  in  her  name,  so  far  as  the 
husband's  creditors  were  concerned,  etc.,  held 
to  establish  that  the  money  belonged  to  the 
wife,  with  no  resulting  trust  for  the  husband's 
benefit. 

Appeal  from  Circuit  Court,  Jasper  Coun- 
ty; J.  D.  Perkins,  Judge. 

Interpleader  proceedings  by  the  Conquer- 
or Trust  .Company  against  Clarence  Craig, 
administrator  of  the  estate  of  Kate  Collins, 
deceased,  L.  O.  Wormington,  administrator 
of  the  estate  of  John  Collins,  deceased,  and 
Nin  Collins.  Judgment  for  the  last-named 
party,  and  Craig  and  Wormington  appeal. 
Reversed  and  remanded,  with  directions. 

Fred  A.  Walker,  Chas.  Stephens,  and  Paul 
MacCaskill,  all  of  Columbus,  Kan.,  and  R.  M. 
Sheppard,  of  Kansas  City,  for  appellants. 

Norman  A.  Cos,  of  Joplln,  and  F.  W.  Boss, 
■of  Columbus,  Kan.,  for  respondent. 

FARRINGTON,  J.  This  Is  a  proceeding 
begun  by  the  Conqueror  Trust  Company  fil- 
ing a  petition  requiring  certain  parties  to  in- 
terplead for  a  sum  of  money  alleged  to  have 


been  deposited  with  It  of  February  6,  1917, 
by  one  John  Collins,  now  deceased ;  further 
alleging  that  the  deposit  was  a  certificate  of 
deposit  not  subject  to  check,  -and  that  It  was 
in  the  sum  of  $5,002.10,  payable  to  the  order 
of  John  Collins  or  Nin  Collins  on  the  return 
of  the  certificate  properly  indorsed,  one  year 
after  date,  with  interest  at  the  rate  of  4  per 
cent,  per  annum,  the  certificate  being  duly 
signed  by  the  treasurer  of  the  trust  company. 
The  petition  further  alleged  that  Nin  Col- 
lins claimed  to  be  the  owner  of  the  fond, 
and  that  L  C.  Wormington,  administrator  of 
the  estate  of  John  Collins,  deceased,  was 
claiming  the  fund,  and  further  prayed  that 
it  be  permitted  to  pay  the  money  into  court 
and  be  discharged.  An  interplea  and  inter- 
vening petition  was  filed  by  Clarence  Craig, 
administrator  of  the  estate  of  Kate  Collins, 
deceased,  in  which  it  was  set  up  that  this 
fund  belonged  to  Kate  Collins  at  the  time  of 
her  death,  and  was  therefore  an  asset  of  her 
estate;  further  alleging  that  Craig  had  been 
appointed  by  the  probate  court  of  Jasper 
county  as  administrator  of  the  estate  of  Kate 
Collins;  that  she  died  on  the  8th  day  of 
December,  1915 ;  and  that  her  residence  was 
in  Scammon,  Cherokee  county,  Kan.,  at  the 
date  of  her  death.  Wormington,  the  admin- 
istrator of  the  estate  of  John  Collins,  was 
appointed  by  the  probate  court  of  Jasper 
county,  and  claimed  that  the  fund  was  the 
property  of  John  Collins  when  he  died.  Nin 
Collins  claimed  the  fund  by  reason  of  the 
fact  that  the  certificate  was  made  payable  to 
her  father  and  herself,  which  under  Seas. 
Acts  Mo.  1915,  p.  191,  §  168,  became  absolute- 
ly hers  on  the  death  of  her  father,  and  she 
also  claims  that  the  fund  was  given  to  her 
by  her  father  before  he  died.  The  court 
found  for  the  intervening  petitioner,  Nin 
Collins,  and  found  against  Clarence  Craig, 
administrator  of  the  estate  of  Kate  Collins, 
deceased,  and  against  L.  C.  Wormington,  ad- 
ministrator of  the  estate  of  John  Collins,  de- 
ceased. No  appeal  was  taken  by  the  latter 
administrator.  The  question,  therefore,  at 
issue,  is  between  the  administrator  of  the  es- 
tate of  Kate  Collins,  deceased,  the  wife  of 
John  Collins,  deceased,  and  Nin  Collins,  their 
daughter,  the  respondent 

It  appears  from  the  evidence  that  this  fam- 
ily consisting  of  John  Collins  and  his  wife. 
Kate  Collins,  their  daughters  Mary  (now 
Mrs.  Commiskey),  Kate  (now  Mrs.  Hisle). 
Frances  (now  Mrs.  Leek),  Nora  Collins  (Nin). 
Anna  Collins,  and  Flora  Collins,  lived  at 
Scammon,  Kan.  The  father,  John  Collins, 
being  a  miner,  also  ran  a  hotel  and  held  some 
public  ofllces.  Three  of  the  daughters  mar- 
ried and  moved  away,  and  three  of  them  re- 
mained at  home  and  assisted  the  mother, 
Kate  Collins,  in  running  the  hotel.  The  evi- 
dence clearly  shows  that  the  Interpleader, 
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Nin  Collins,  was  the  leading  spirit  among  the  '  tlflcate  Issued  to  John  Collins ;  It  being  ad- 
girls,  and  was  the  active  female  member  of  mitted  that  Kate  Collins  died  before  the  last 
the  family  in  keeping  the  bouse  going.  Her ;  certificate,  payable  to  her  order,  was  due, 
mother,  Kate  Collins,  was  in  poor  health  for !  and  before  it  was  surrendered  to  the  trust 


a  number  of  years  before  she  died.  It  is  ad- 
mitted in  the  case  that  on  December  8,  1915, 
the  date  of  the  death  of  Kate  Collins,  there 
was  on  deposit  in  the  Conqueror  Trust  Com- 
pany at  JopHn,  Mo.,  in  her  name,  the  sum 
of  $4,809.72,  and  that  on  January  27,  1918, 
the  money  which  was  deposited  in  the  name 
of  Kate  Collins  was  transferred'  to  the  name 
of  John  Collins,  husband  of  Kate  Collins, 
and  a  certificate  of  deposit  issued  to  him  for 
the  money,  together  with  the  accumulated 
interest  thereon.  It  is  agreed  that  there 
had  been  no  administration  taken  out  for  the 
estate  of  Kate  Collins  in  the  state  of  Kansas 
or  in  the  state  of  Missouri,  until  the  ap- 
pointment of  Clarence  Craig,  and  that  L.  O. 
Wormington  was  the  only  administrator  ap- 
pointed for  the  estate  of  John  Collins  in  the 
state  of  Missouri;  that  Nln  Collins,  Flora 
Collins,  and  Anna  Collins  deny  that  he 
{(Wormington)  was  legally  appointed  as  ad- 
ministrator of  said  estate.  It  is  agreed  that 
Flora  Collins  was  duly  appointed  and  quali- 
fied as  administratrix  of  the  estate  of  John 
Collins  in  Cherokee  county,  Kan.,  the  place 
of  his  domicile  at  the  time  of  his  death.  It 
is  admitted  that  Kate  Collins,  at  the  time  of 
her  death,  was  a  resident  of  Cherokee  coun- 
ty, Kan.,  and  that  at  the  time  of  the  deaths 
of  John  Collins  and  Kate  Collins  neither  of 
them  had  any  property  in  the  state  of  Mis- 
souri, except  such  interest  as  they  might 
have  in  the  fund  here  in  litigation. 

It  was  shown  by  the  evidence  that  the 
Conqueror  Trust  Company  issued  a  certifi- 
cate of  deposit,  dated  February  27,  1913, 
made  payable  to  Mrs.  Kate  Collins,  for  the 
sum  of  $2,030.10,  bearing  4  per  cent  interest 
It  was  admitted  that  the  name  of  Kate  Col- 
lins, which  appeared  on  the  back  of  that  cer- 
tificate, is  the  signature  of  Kate  Collins,  de- 
ceased, and  that  the  certificate  was  surren- 
dered to  the  company  on  February  27,  1914, 
by  John  Collins,  her  husband,  on  which  date 
a  new  certificate  was  issued,  payable  to  Mrs. 
Kate  Collins,  for  $4,015.10,  with  interest 
from  date  at  4  per  cent  and  that  the  name 
of  Kate  Collins,  indorsed  on  the  back  of  that 
certificate,  was  the  signature  of  Kate  Col- 
lins, deceased,  and  that  this  certificate  certi- 
fied that  the  money  was  deposited  by  her 
and  payable  to  herself  or  order.  It  is  agreed 
that  that  certificate  was  surrendered  to  the 
trust  company  on  February  26,  1915,  and  a 
new  certificate  Issued  in  lieu  thereof  for  $4,- 
809.72,  which  certificate  certified  that  Kate 
Collins  had  deposited  this  sum,  and  that  in 
the  body  of  the  certificate  it  read,  "payable 
to  the  order  of  herself,"  and  it  is  agreed  that 
it  was  this  certificate  which  was  surrendered 
by*  John  Collins  after  the  death  of  Kate 
Collins,  and  for  which  was  received  the  cer- 


company.  A  signature  card,  for  the  purpose 
of  Identifying  the  signature  of  Kate  Collins, 
was  introduced  in  evidence;  also  one  for 
Nin  Collins.  It  was  also  agreed  that  all  of 
the  deposits  were  physically  made,  and  the 
certificates  presented  when  due  for  payment 
by  John  Collins.  The  evidence  is  also  con- 
vincing that  these  deposits  from  time  to  time 
by  John  Collins  were  money  which  he  had 
earned  and  saved.  There  is  a  failure  of  evi- 
dence showing  that  it  was  the  money  of  Kate 
Collins,  of  a  separate  estate  independent  of 
gifts  from  him,  which  had  been  given  to  him 
by  his  wife  to  deposit  for  her. 

[1]  In  disposing  of  the  question  before  u.s, 
we  hold  with  the  trial  court  that  if  the  last 
certificate  Issued,  payable  to  John  Collins 
and  Kin  Collins,  was  a  sum  of  money  over 
which  John  Collins  had  the  absolute  control 
at  the  time  he  caused  the  certificate  to  be 
thus  issued,  then  on  his  death  the  fund  be- 
longed to  Nin  Collins.  Under  Sees.  Acts  Mo. 
1915,  p.  191,  §  168,  it  would  become  hers,  and 
In  addition  to  this  there  was  sufficient  evi- 
dence from  which  it  would  be  held  that  he 
actually  delivered  the  certificate  of  deposit 
to  Nin  Collins,  or  to  another  of  his  daughters 
for  Nin  Collins,  prior  to  his  death. 

[2-4]  But  going  this  far  falls  to  determine 
the  issue  raised  by  Craig,  the  administrator 
of  Kate  Collins,  deceased.  If  this  fund, 
which  was  on  deposit  in  the  trust  company 
in  the  name  of  and  payable  to  the  order  of 
Kate  Collins  at  the  time  of  her  death,  be- 
longed to  her  estate,  then  all  subsequent  acts 
between  John  Collins  and  his  daughter  Nin 
Collins  could  not  affect  the  ownership  of 
that  fund  at  the  time  of  the  death  of  Kate 
Collins,  and  such  acts  would  not  avail 
against  the  rights  of  the  administrator  of 
the  estate  of  Kate  Collins,  who  is  now  assert- 
ing a  claim  to  it.  If  this  fund  belonged  to 
Sate  Collins  during  her  life,  while  it  was 
deposited  in  her  name  and  payable  to  her 
order  during  her  life  and  up  to  the  time  of 
her  death,  then  it  could  not  have  become  the 
property  of  John  Collins,  her  husband,  by 
any  act  that  was  shown  to  have  been  done 
by  ber.  She  merely  indorsed  her  name  on 
the  back  of  the  certificates,  and  he  took  them 
to  the  bank  and  exchanged  them  for  new 
ones.  Section  8309,  R.  S.  of  1009,  provides 
that  the  husband  cannot  reduce  to  his  pos- 
session his  wife's  personal  property  and 
choses  in  action  without  her  express  written 
assent.  See  Craig  v.  Miners'  Bank  of  Jop- 
lln,  189  Mo.  App.  389,  176  S.  W.  433.  See, 
also,  McGuire  v.  Allen,  108  Mo.  403,  18  S.  W. 
282  ;  Hurt  v.  Cook,  151  Mo.  416,  52  S.  W.  896; 

It  is  also  well  settled  that  title  to  person- 
alty, at  the  death  of  the  owner,  vests  in  the 
administrator,  and  that   the  administrator 
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appointed  In  this  state  Is  the  party  In  whom 
the  title  vests,  where  the  owner  was  a  non- 
resident at  the  time  of  the  death.  See  Crohn 
v.  Clay  County  State  Bank  (by  the  Kansas 
City  Court  of  Appeals)  137  Mo.  App.  712,  118 
S.  W.  408. 

With  these  well-known  principles  of  law 
In  mind,  there  remains  but  one  question  for 
this  court  to  determine,  and  that  is:  Did  this 
fund  belong  to  Kate  Collins  on  the  date  of 
her  death,  December  8,  1915?  If  it  did,  then 
that  fund  belonged  to  the  administrator  ap- 
pointed for  her  estate  In  the  state  of  Mis- 
souri, who  In  this  case  Is  the  administrator 
Clarence  Craig.  The  trial  court  evidently 
found  that  it  did  not  belong  to  Kate  Collins, 
and  with  this  finding  we  are  unable  to  agree, 
and  this  because  of  the  exception  which  ex- 
ists in  the  law  concerning  the  creation  of  a 
resulting  trust,  and  the  presumption  that 
exists  as  to  transfers  made  from  husband  to 
wife.  It  must  be  borne  in  mind  that,  at  the 
time  John  Collins  deposited  this  money  In 
the  name  and  payable  to  the  order  of  his 
wife,  he  owed  her  the  duty  of  providing  for 
her,  and  under  the  evidence  she  had  no  prop- 
erty of  her  own  and  was  in  delicate  health. 

The  role  stated  in  39  Cyc.  135,  Is  as  fol- 
lows: 

"As  a  general  rale,  where  a  person  purchases 
property  with  his  funds,  and  has  the  title 
conveyed  to  one  for  whom  he  is  under  a  legal 
or  moral  obligation  to  provide,  such  as  a  mem- 
ber of  his  family,  the  presumption  is  that  the 
property  is  intended  as  a  gift  or  advancement 
b>  the  nominal  purchaser  and  no  trust  results 
in  favor  of  the  person  paying.  Such  presump- 
tion, however,  is  one  of  fact,  and  not  of  law, 
and  may  be  rebutted  by  evidence  or  circum- 
stances to  the  contrary." 

On  page  136,  same  book,  It  is  announced: 

"The  rule  relative  to  a  resulting  trust  in  fa- 
vor of  the  person  paying  the  purchase  money 
for  property  conveyed  to  another  does  not  ap- 
ply where  the  conveyance  is  made  to  the  wife 
of  the  person  paying  the  money;  but  in  such 
a  case  it  will  be  presumed,  in  the  absence  of 
circumstances  showing  a  contrary  intent,  tha# 
the  conveyance  was  intended  as  a  gift,  settle- 
ment, or  advancement  to  the  wife,  and  not  as 
a  resulting  trust  to  the  husband." 

The  same  rule  is  announced  and  discussed 
In  Perry  on  Trusts  and  Trustees  (6th  Ed.) 
vol.  1,  &i  143  to  146,  inclusive.  In  section  147, 
same  book,  it  Is  held  that  whether  a  purchase 
in  the  name  of  the  wife  Is  an  advancement 
or  not  is  a  question  of  pure  intention,  though 
presumed  In  the  first  instance  to  be  a  provi- 
sion and  settlement,  and  that  therefore  any 
antecedent  or  contemporaneous  acts  or  facts 
may  be  received  to  determine  the  Intention, 
and  it  further  holds  that  declarations  made 
after  the  purchase  are  incompetent  to  con- 
trol the  effect  of  the  prior  transaction. 

In  the  case  at  bar,  while  there  la  sufficient 
evidence  of  declarations  and  acts  of  John 
Collins,  long  after  this  money  had  been  de- 


posited In  the  name  of  his  wife,  to  show  that 
he  was  treating  it  as  his  own,  we  are  unable 
to  find  any  evidence  in  the  record  of  any 
declaration  or  act  of  his  during  all  of  the 
time  that  this  money  was  In  the  name  of  and 
payable  to  the  order  of  his  wife,  prior  to  the 
time  of  her  death,  that  would  rebut  the  pre- 
sumption raised  thereby  that  It  was  not  hers 
or  intended  to  be  hers,  and  that  she,  his  wife, 
was  merely  hpldlng  It  as  a  trustee  for  him. 
He  deposited  the  money  in  the  bank  in  her 
name,  and  fixed  it  there  so  that  it  had  to  be 
paid  out  on  her  order.  His  subsequent  acts, 
prior  to  her  death,  Indicated  as  well  that  he 
was  treating  It  as  her  own  because,  upon 
each  certificate  that  he  surrendered,  before 
doing  so,  he  also  procured  her  signature  of 
Indorsement  thereon.  There  was  no  show- 
ing in  the  case  whatever  that  he  had  any  mo- 
tive, so  far  as  evasion  of  creditors  or  debts 
were  concerned,  to  keep  his  money  In  the 
name  of  some  one  else.  This  question  Is  dis- 
cussed in  Pomeroy  on  Equity  Jurisprudence, 
vol.  3,  {  1040. 

In  the  case  of  GillUand  v.  Gllllland,  96  Mo. 
522,  10  S.  W.  139,  It  is  held  that  where  land 
Is  paid  for  by  the  husband's  funds,  at  his  In- 
stance, and  conveyed  to  his  wife,  the  transac- 
tion constitutes  prima  fade  an  advancement, 
and  rebuts  the  resulting  trust  that  would 
otherwise  arise.  And  the  Supreme  Court, 
In  the  case  of  Curd  v.  Brown,  148  Mo.  lot 
cit  92,  49  S.  W.  990,  992,  declares  that  where 
a  husband  purchases  land,  and  has  it  con- 
veyed to  his  wife,  and  there  Is  no  intimation 
in  the  deed  that  it  was  intended  to  be  held 
In  trust  for  him,  the  prima  facie  presump- 
tion is  that  he  Intended  it  as  a  provision  for 
his  wife.  The  court  used  the  following  lan- 
guage: 

"If,  however,  it  was  the  intention  of  the 
pleader,  as  it  is  in  this  court  contended  by  him, 
to  claim  under  an  implied  or  resulting  trust, 
then  the  rule,  established  by  a  long  line  of  deci- 
sions of  this  court  Is  that  the  evidence  of  tuck 
trust  must  be  dear,  strong,  unequivocal,  and  so 
definite  and  positive  as  to  leave  no  room  for 
doubt  in  the  mind  of  the  chancellor."  (Italics 
ours.) 

See,  also,  Schuster  v.  Schuster,  93  Mo.  438, 
6  S.  W.  259. 

In  this  case  the  husband,  on  the  face  of 
the  certificate,  gave  this  money  to  his  wife, 
and  under  the  contract  with  the  trust  com- 
pany it  was  necessary,  before  the  money 
could  be  drawn,  that  the  wife  must  indorse 
the  certificate.  He  therefore,  on  the  face  of 
the  transaction,  parted  with  the  control  of 
the  fund,  and  be  must  have  at  some  time  de- 
livered the  certificates  to  his  wife  after  they 
were  made  by  the  bank,  because  at  some 
time,  after  they  were  issued  by  the  trust 
company  and  before  they  were  surrendered 
to  It,  she  indorsed  her  name  on  the  back 
thereof,  evidencing  a  delivery  to  her.  The 
evidence  of  the  delivery  of  the  fund  to  the 
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Iiayee  therein,  coupled  with  the  presumption 
"that  a  payment  by  a  husband  to  a  wife  Is 
a  gift,  rather  than  a  trust,  the  case  made 
vested  the  title  absolutely  In  Kate  Collins, 
and  there  is  an  otter  dearth  of  evidence  of 
any  act  or  declaration  on  the  part  of  John 
Oollffcs  which  would  indicate  that  he  was  not 
making  a  settlement,  or  a  provision,  or  a  gift 
to  his  dependent  wife,  who  was  in  delicate 
health. 

If  the  rule  laid  down  in  the  case  of  Curd 
v.  Brown,  148  Mo.  loc.  dt  92,  49  S.  W.  990, 
that  evidence  to  rebut  the  presumption  of 
such  gifts  must  be  dear,  strong,  unequivocal, 
and  so  definite  and  positive  as  to  leave  no 
room  for  doubt.  Is  the  law,  then  the  inter- 
pleader, Nin  Collins,  has  failed  to  carry  the 
burden  placed  upon  her ;  she  necessarily  tak- 
ing through  her  father,  John  Collins. 

The  case  of  Harris  Banking  Co.  v.  Miller, 
190  Mo.  640,  89  S.  W.  629,  1  U  R.  A.  (N.  8.) 
790,  in  discussing  the  question  of  a  gift  inter 
vivos  is  distinguishable  from  our  case  in 
this:  (Chat  there  the  certificate  of  deposit 
was  made  out  to  the  alleged  donor,  his  act 
of  assigning  or  giving  was  in  the  indorsement 
which  he  made  on  the  back  of  the  certificate, 
and,  having  never  delivered  that  certificate 
unconditionally  to  the  donee,  there  was  a  fail- 
ure of  the  elements  necessary  to  make  a  gift 
inter  vivos.  His  act  there  did  not  place  the 
control  of  the  fund,  so  far  as  the  bank  was 
concerned,  out  of  him,  as  did  the  transac- 
tion between  the  Conqueror  Trust  Company 
and  John  Collins,  when  he  contracted  with 
the  company  that  the  fund  could  only  be  paid 
to  and  on  the  order  of  Kate  Collins.  The 
admitted  facts  as  to  the  delivery  in  the  case 
of  Harris  Banking  Co.  v.  Miller,  at  most, 
showed  a  conditional  delivery,  while  in  the 
case  before  us  the  evidence  is  merely  that  a 
delivery  must  have  taken  place  to  Kate  Col- 
lins when  she  had  possession  of  the  certifi- 
cates at  the  time  she  indorsed  them. 

We  must  therefore  hold  that  the  court  err- 
ed in  rendering  Judgment  for  the  interplead- 
er, Nin  Collins.  The  judgment  is  therefore 
reversed,  and  the  cause  remanded  to  the  cir- 
cuit court,  with  directions  to  enter  Judgment 
for  the  Interpleader  Clarence  Craig,  admin- 
istrator of  the  estate  of  Kate  Collins,  de- 
ceased. 


STURGIS,  P.  J,  and  BRADLEY,  J, 
cur. 


con- 


SHKPARD  v.  PULLUM.    (No.  2489.) 

(Springfield  Court  of  Appeals.    Missouri.    Feb. 
28,  1920.) 

Attorney  and  client  ©=166(1)— Burden  ok 
proof  on  attorney  suing  for  services  un- 
der alleged  specific  contract. 
.    In  an  attorney's  suit  on   an  express  con- 
tract to  pay  $25  for  legal  services,  the  defense 


being  that  an  entirely  different  contract  was 
made,  that  is,  one  to  pay  only  in  the  event  the 
litigation  was  successful,  such  defense  was 
merely  a  denial  of  the  contract  contended  for 
by  plaintiff  attorney,  and  the  burden  of  proof 
was  always  on  him  to  carry,  apart  from  any 
presumption  that  he  was  to  receive  pay  for  his 
services,  inapplicable .  in  the  presence  of  direct 
evidence  on  the  issue. 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty; Sterling  H.  McCarty,  Judge. 

Action  by  C.  O.  Shepard  against  Tom  Pul- 
lum.  Prom  Judgment  for  plaintiff,  defend- 
ant appeals.    Reversed,  and  cause  remanded. 

J.  R.  Brewer,  of  Caruthersville,  for  appel- 
lant 

Sam  J.  Corbett,  of  Caruthersville,  for  re- 
spondent 

FARRINGTON,  J.  Aside  from  a  technical 
question  going  to  the  sufficiency  of  the  mo- 
tion for  new  trial  filed  in  this  case  which  we 
rule  against  respondent,  there  is  but  one 
question  raised  on  this  appeal.  It  goes  to  the 
giving  of  an  instruction  asked  by  plaintiff 
and  the  refusal  of  one  asked  by  defendant  (ap- 
pellant). The  plaintiff,  an  attorney  at  law, 
sued  defendant  for  the  sum  of  $25,  alleged  to 
be  due  him  on  account  of  services  which  he 
performed  for  defendant  in  a  suit  which  had 
been  pending  in  the  circuit  court  of  Pemiscot 
county.  The  cause  originated  in  a  Justice 
of  the  peace  court,  and  on  appeal  to  the  cir- 
cuit court  the  plaintiff  recovered  Judgment 
for  |25,  and  defendant  appealed  to  this  court 

Plaintiff  testified  positively  that  defend- 
ant employed  him  to  assist  in  the  trial  of 
some  litigation  pending  in  Pemiscot  county 
wherein  defendant  was  a  party,  and  agreed 
to  pay  him  the  sum  of  $25  for  such  service. 
Plaintiff  further  testified  that  the  service  had 
been  rendered  and  the  amount  not  paid.  The 
defendant  corroborates  plaintiff  in  his  ver- 
sion of  the  transaction  except  in  one  particu- 
lar. He  testified  that  the  payment  of  the  $25 
was  to  be  paid  for  plaintiff's  services  only  in 
the  event  that  he  (defendant)  was  successful 
in  the  litigation  in  which  he  was  employed, 
and  that  defendant  lost  in  such  litigation, 
and  that  under  the  contract  made  with  plain- 
tiff there  was  no  amount  due.  The  issue  of 
fact  is  sharply  drawn.  That  is,  plaintiff  tes- 
tifying that  there  was  an  express  contract 
that  he  would  receive  $25  for  his  legal  serv- 
ices Irrespective  of  the  result  of  the  suit; 
defendant  testifying  that-  there  was  an  ex- 
press contract  to  pay  plaintiff  $25  for  his 
services  conditioned  on  defendant  winning 
his  case.  With  this  conflict  in  the  evidence, 
the  court  at  plaintiff's  request  submitted  the 
case  to  the  jury  on  the  following  instruction  t  ■ 

"The  court  instructs  the  jury  that,  if  they  be- 
lieve and  find  from  the  evidence  that  the  defend- 
ant employed  plaintiff  to  assist  in  the  trial  of 
a  lawsuit  then  pending  in  the  Pemiscot  circuit 
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court  wherein  the  defendant  was  a  party  in  in- 
terest, then  the  presumption  is  that  plaintiff  was 
to  receive  pay  for  his  services,  and  the  burden 
of  proof  is  on  the  defendant  to  show  by  a  pre- 
ponderance or  greater  weight  of  the  testimony 
that  plaintiff  was  to  receive  pay  only  in  the 
event  that  the  case  in  the  circuit  court  was 
gained  for  the  defendant  in  this  case,  and  unless 
you  do  find  and  believe  from  the  greater  weight 
or  preponderance  of  the  testimony  that  plain- 
tiff did  agree  to  accept  on  the  terms  of  receiv- 
ing pay  only  in  the  event  said  case  was  gained 
for  the  defendant  in  this'  case,  then  your  verdict 
must  be  for  the  plaintiff,  and  inasmuch  as  there 
is  no  dispute  as  to  the  amount  plaintiff  should 
recover,  should  judgment  be  in  his  favor,  if 
your  finding  is  for  plaintiff,  yon  will  let  your 
verdict  be  in  the  sum  of  $26." 

We  are  of  the  opinion  that  the  court  com- 
mitted error  in  giving  this  instruction.  It  is 
not  a  suit  on  the  quantum  meruit,  but  Is  a 
suit  on  an  express  contract  to  pay  a  certain 
and  agreed  amount  for  the  performance  of  a 
certain  service.  The  defense  was  that  an  en- 
tirely different  express  contract  was  made. 
When  analyzed,  the  defense  is  no  more  than 
a  denial  of  the  contract  contended  for  by 
plaintiff.  The  contract  defendant  testified 
was  made,  by  its  very  terms  expressly  denies 
that  sworn  to  by  plaintiff.  We  therefore 
think  that  the  burden  of  proof  was  always  on 
plaintiff  to  carry.  The  instruction  changes 
the  burden  of  proof  from  plaintiff  to  defend- 
ant, when  in  order  for  plaintiff  to  recover 
it* was  necessary  for  the  Jury  to  find  by  a 
preponderance  of  the  evidence  that  the  de- 
fendant entered  into  the  express  contract  up- 
on which  plaintiff  bases  his  action.  Again, 
there  was  direct  evidence,  pro  and  eon,  bear- 
ing on  the  issue  to  be  determined  by  the  jury, 
and  there  was  no  place  for  a  legal  presump- 
tion in  the  case  to  corroborate  or  dispute  the 
witnesses. 

We  are  unfamiliar  with  a  rule  of  law 
which  holds  that  a  certain  kind  of  an  express 
contract  will  be  presumed  to  have  been  made, 
which  presumption  will  aid  the  Jury  In  deter- 
mining which  of  two  witnesses  that  are  in  di- 
rect conflict  is  testifying  to  the  truth.  It  Is 
held  in  10  Ruling  Case  Law,  p.  871 : 

"In  an  action  on  a  contract  where  the  de- 
fense of  illegality  is  set  up,  if  no  satisfactory 
proof  of  illegality  is  made,  the  presumption  of 
legality  must  prevail;  but,  if  there  is  proof 
of  illegality,  the  jury  must  take  the  whole  tes- 
timony into  consideration,  and  decide  accord- 
ing to  its  weight  and  value." 

It  is  also  announced  in  Lisbon  v.  Lyman, 
49  N.  H.  553: 

"In  deciding  whether  a  minor  was  emancipat- 
ed, the  jury  are  not  to  take  a  legal  presumption 
.  that  minors  are  not  emancipated,  as  an  element 
of  evidence  to  be  weighed  with  the  testimony." 


The  Judgment  Is  reversed,  and  Hie  cause  re- 
manded. 

STURGIS,  P.  J,  and  BRADLEY,  J,  con- 
cur. 


WILKERSON  v.  NATIONAL  COUNCIL  OF 

KNIGHTS  AND  LADIES  OP  SECURITY 

(CAMP,  Interpleader).     (No.  13420.) 

(Kansas    City    Court    of    Appeals.      Missouri. 
.   Jan.  26,  1920.     Rehearing  Denied 
Feb.  17,  1020.) 

1.  Appeal  and  zbbob  <&=>761— Points  and 
authorities  merely  stating  that  court 
erred  insufficient. 

"Points  and  Authorities"  in  appellant's  brief 
merely  stating  that  the  court  erred,  but  not 
distinctly  pointing  out  any  specific  error  com- 
mitted by  the  court,  held  insufficient  under 
Court  of  Appeals  rules  15  and  16  (169  S.  W. 
xiii,  xiv). 

2.  Appeal  and  error  «=»757(1)— Statement 
of  case  in   brief  held  not  clear  and 

CONCISE. 

Appellant's  statement  of  case  divided  into 
two  subheads,  one  "Pleading"  and  the  other 
"Evidence,"  each  having  lengthy  recitations  and 
quotations  of  the  pleadings  and  the  evidence, 
held  improper'  under  Court  of  Appeals  rule  16 
(169  S.  W.  xiv),  and  Rev.  St  1909,  {g  2060, 
3941,  requiring  a  clear  and  concise  statement 
of  the  case. 

3.  Appeal  and  error  <S=>766— Proper  state- 
ment of  case  cannot  be  waived. 

A  proper  statement  of  a  case  cannot  be 
waived  by  the  parties. 

4.  Appeal  and  error  <S=>766— Appeal  war. 
BE  DISMISSED  where  points  and  author- 
ities are  insufficient  and  statement  or 

CASE  IS  IMPROPER. 

Where  the  "Points  and  Authorities"  in  ap- 
pellant's brief  were  insufficient,  and  the  state- 
ment of  the  case  was  improper  under  Court 
of  Appeals  rules  15  and  16  (1«9  8.  W.  xiii,  xiv), 
and  Rev.  St  1909,  f|  2080,  394L  appeal  will 
be  dismissed. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Thos.  B.  Buckner,  Judge, 
"Not  to  be  officially  published." 

Action  by  Mrs.  J.  H.  Wllkerson  against 
the  National  Council  of  the  Knights  and 
Ladies"  of  Security,  In  which  William  A. 
Camp  interpleaded.  Judgment  for  plaintiff, 
and  interpleader  appeals.    Appeal  dismissed. 

Boyle  4  Watson,  of  Kansas  City,  for  ap- 
pellant i 

Ball  &  Ryland  and  Clarence  L.  Hogln,  all 
of  Kansas  City,  for  respondent 


Defendant's  Instruction  presented  his  ver-  PER  CURIAM.  Plaintiff's  action  was  In- 
slon  of  the' transaction  and  should  have  been  I  stltuted  against  defendant  to  recover  on  a 
given.  I  beneficiary  certificate  issaed  by  It  on  the  life 
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of  Cora  E.  Weber,  who  afterwards  married 
William  A.  Camp.  Cora  Weber  died,  and 
plaintiff  claimed  the  sum  due  on  the  cer- 
tificate as  a  dependent,  as  a  member  of  the 
family.  Camp  also  claimed  it  by  reason  of 
being  the  surviving  husband.  Defendant 
paid  the  money  into  court  and  asked  that  the 
respective  parties  be  required  to  interplead 
for  it  Interpleas  were  filed,  the  issues  be- 
tween interpleaders  were  tried,  and  Judgment 
rendered  for  plaintiff  in  the  trial  court. 
Interpleader  appealed. 

Plaintiff  has  filed  a  motion  to  dismiss  the 
appeal  on  the  ground  that  defendant  has 
not  filed  a  brief  containing  the  points  or 
legal  propositions  upon  which  he  relies  for 
a  reversal  of  the  judgment  separately  and 
distinctly  state  the  errors  upon  which  he 
relies  for  reversal,  as  required  by  the  statute 
and  our  rules  15  and  18  (169  S.  W.  zlU,  xiv). 

[1]  Appellant's  brief  contains  "Points  and 
Authorities"  followed  by  an  argument 
These  '"Points  and  Authorities"  merely  state 
that  the  court  erred,  but  do  not  distinctly 
point  out  any  specific  error  committed  by 
the  court,  as  will  be  seen  by  the  following 
copy  thereof: 

"Points  and  Authorities. 

"I.  The  court  erred  in  admitting  incompetent, 
irrelevant,  and  immaterial  testimony  on  behalf 
of  the  plaintiff. 

"II.  The  court  erred  in  refusing  competent, 
relevant,  and  material  evidence  offered  on  the 
part  of  the  interpleader. 

"III.  The  court  erred  in  overruling  Inter- 
pleader's motion  for  a  new  trial. 

"IV.  In  the  entire  record  and  proceedings 
there  is  no  competent  evidence  to  sustain  the 
judgment  of  the  court 

"(1)  As  shown  by  all  the  competent  evidence, 
the  plaintiff  wai  not  a  dependent  of  the  bene- 
ficiary certificate  holder.     [Authorities.] 

"(2)  Under  the  evidence  and  pleadings  judg- 
ment should  have  gone  for  the  interpleader. 
[Authorities.]" 

It  has  been  decided  that  this  is  n6t  suffi- 
cient. Prick  v.  Ins.  Co.  (Sup.)  213  S.  W.  854 ; 
Sullivan  v.  Holbrook,  211  Mb.  99,  102-104, 
109  S.  W.  668;  Vahldick  v.  Vahldick,  264 
Mo.  529,  532,  175  S.  W.  199;  McKensie  v. 
Railroad,  24  Mo.  App.  392,  396.  The  first  of 
these  cases  was  decided  by  the  Supreme 
Court,  and  the  last  by  the  St.  Louis  Court  of 
Appeals.  They  are  almost  precisely  like  the 
present  case.  The  language  used  by  the  ap- 
pellant in  the  first  is  as  follows: 

"I.  Plaintiff  Is  entitled  to  recover  on  the  un- 
disputed facts. 

"II.  When  the  policy  was  transferred  to  plain- 
tiff by  the  Caney  Company,  the  original  insured, 
defendant  was  notified  of  the  transfer,  and 
requested  to  substitute  plaintiff  as  insured,  and 
only  the  formal  part  of  transfer  remained  to 
be  arranged.  The  policy  then  became  a  new 
contract  between  plaintiff  and  defendant  In- 
struction 2  to  this  effect  should  have  been 
given.  Instruction  5.  [Authorities.] 
218  S.W.— 62 


"III.  The  policy  permitted  90  days'  vacancy 
or  nonoperation,  and  that  length  of  time  had 
not  elapsed  after  plaintiff  became  the  owner  and 
insured  when  the  fire  occurred.     Instruction  3. 

"IV.  Plaintiff  is  not  bound  by  acts  of  the 
Home  National  Bank  in  its  dealings  with  de- 
fendant, the  contract  between  said  bank  as 
mortgagee  and  defendant  being  a  separate  con- 
tract from  the  one  between  plaintiff  and  de- 
fendant and  there  is  no  evidence  said  bank  had 
authority  to  act  for  plaintiff.    Instruction  4." 

In  the  last  the  court  said: 

"The  other  objections  raised  by  the  appellant 
are  not  in  the  form  in  which  they  are  made, 
worthy  of  any  notice.  The  first  is  that  'the 
court  erred  in  excluding  competent  material, 
and  relevant  evidence  offered  by  the  defendant' 
To  this  four  decisions  are  cited;  but  counsel 
nowhere  point  out  the  rulings  they  complain  of, 
but  seem  to  expect  us  to  search,  of  our  own 
motion,  through  a  record  of  340  pages,  to  see 
if  we  cannot  possibly  find  that  the  court  some- 
where excluded  competent  material,  and  rele- 
vant evidence  offered  by  the  defendant  The 
next  objection  is  of  the  same  character.  It  is 
that  'the  court  erred  in  admitting  incompetent 
irrelevant  and  immaterial  evidence  offered  by 
the  plaintiff  against  .the  objection  of  the  defend- 
ant.' To  this  four  other  cases  are  cited;  and 
we  suppose  we  are  expected  to  make  another 
inspection  of  the  record  to  see  if  we  cannot 
somewhere  find  some  instance  in  which  the  court 
admitted  incompetent  irrelevant  and  immateri- 
al evidence  offered  by  the  plaintiff  against  the 
objection  of  the  defendant  Thia  we  decline  to 
do.  The  proceedings  and  judgments  of  the  trial 
courts  are  presumed  to  be  correct  until  the 
contrary  is  made  to  appear ;  and  it  is  the  duty 
of  the  appellants  and  the  plaintiffs  in  error 
to  put  their  fingers  upon  specific  errors  of  which 
they  complain.  They  owe  this  duty  no  less  to 
the  court  than  to  the  opposite  party.  The 
respondent  or  the  defendant  in  error  is  entitled 
to  know  what  assignment  of  error  he  is  called 
upon  to  meet;  but  this  mode  of  assigning  er- 
rors would,  if  sanctioned,  drive  him  to  the  ne- 
cessity of' making  a  search  through  the  record 
and  presenting  arguments  to  the  court  in  sup- 
port of  every  possible  ruling  of  the  court  which 
had  been  made  the  subject  of  an  exception  be- 
low, and  the  expectation  that  it  might  be  ex- 
amined by  the  appellate  court  under  a  general 
assignment  of  this  kind. 

"To  the  last  objection,  that  'the  court  erred 
in  giving  instructions  of  its  own  motion,'  sev- 
eral authorities  are  cited ;  but  here,  as  before, 
we  are  left  to  grope  in  the  dark  for  the  purpose 
of  finding  out  the  appellant's  ground  of  objec- 
tion." 

[2,  S]  Besides  the  foregoing,  defendant  has 
failed  to  present  such  a  statement  as  Is  re- 
quired by  our  rule  16  and  sections  2080  and 
3941,  R.  S.  1909.  A  proper  statement  cannot 
be  waived  by  the  parties.  Disse  v.  Frank, 
52  Mo.  551 ;  Lawson  v.  Mills,  150  Mo.  428, 
429  (bottom  of  page)  51  S.  W.  678.;  Mills 
v.  MteDaniels,  59  Mo.  App.  331,  334. 

[4]  In  this  case,  following  the  heading 
"Statement"  plaintiff  has  made  two  sub- 
heads, one  "Pleadings"  and  the  other  "Evi- 
dence," each  of  these  having  lengthy  recita- 
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tiona  and  quotations  of  the  pleadfngs  and  the 
evidence,  all  of  which  might  properly  enough 
have  been  Incorporated  with  his  argument, 
but  la  in  the  face  of  the  statute  and  rules  we 
have  cited.  The  statute  says  there  shall  be 
"a  clear  and  concise  statement  of  the  case." 
And  the  rule  (16)  reads  that  such  statement 
"shall  consist  of  a  clear  and  concise  state- 
ment of  the  case  without  argument,  refer- 
ence to  issues  of  law,  or  repetition  of  the 
testimony  of  witnesses." 
It  Is  clear  the  appeal  should  be  dismissed. 


GUNN  v.  HEMPHILL  LUMBER  CO. 
(No.  2519.) 

(Springfield  Court  of  Appeals.    Missouri    Feb. 
28,  1920.) 

1.  Appeal  and  error  «=>927(7)— Plaintiff 
entitled  to  evert  seasonable  inference 
deduciblb  from  evidence  on  review  of 
bequest  fob  peremptory  instruction. 

In  passing  on  the  action  of  the  trial  court 
In  refusing  to  give  defendant's  peremptory  in- 
struction, plaintiff's  evidence  must  be  considered 
as  true,  and  plaintiff  is  entitled  to  every  reason- 
able inference  deducible  therefrom  which  the  law 
'  warrants. 

2.  Master  and  servant  «=>286(10),  289(28)— 
Negligence  of  sawmill  operatob  and  in- 
jured employs  questions  fob  jury. 

In  an  action  by  a  servant  for  injuries;  evi- 
dence on  the  issues  as  to  whether  he  suffered  the 
injuries  by  reason  of  the  ratchet  machinery  on  a 
sawmill  carriage  being  old  and  worn,  or  by 
reason  of  having  improperly  attempted  to  lift 
the  pawls,  held  sufficient  to  go  to  the  jury. 

3.  Trial  <8=>191  (1)— Instruction  erroneous 
which  assumes  as  true  facts  not  estab- 
LISHED. 

An  instruction  is  erroneous  which  assumes 
as  true  facts  without  establishing  which  plain- 
tiff could  not  recover. 

4.  Master  and  servant  <§=>291  (8)— Servant 
saying  he  did  not  want  to  work  on  ma- 
chine because  awkward  not  ground  for 
instructing  that  he  declined. 

Where  the  injured  servant  testified  that, 
when  directed  to  go  to  work  on  a  machine,  he 
told  the  superintendent  that  he  did  not  want  to 
work  on  it  because  it  was  awkward  to  him,  an 
instruction,  submitting  the  question  whether  he 
"declined"  to  continue  at  the  work  until  the  su- 
perintendent assured  him  that  the  machinery 
was  safe,  was  not  supported  by  the  evidence. 

5.  Master  and  servant  $=9245(5) — Servant 
directed  to  do  glaringly  dangerous 
work  does  so  at  his  peril. 

If  the  place  In  which  the  master  directs  his 
servant  to  go  is  so  glaringly  dangerous  that  a 
prudent  person  would  not  encounter  it,  then  if 
the  servant  proceeds  he  does  so  at  his  peril,  even 
though  the  master  assures  him  that  he  can  do  so 
in  safety,  although  where  .directed  to  go  to  a 


certain  place  he  may  assume  that  the  master 
will  not  send  him  into  a  place  of  danger  and 
may  obey  without  a  careful  inspection. 

6.  Trial  «=»250— Instructions  must  rot  be 
broadeb  than  evidence  and  petition. 

Instructions  must  not  be  broader  than  the 
evidence,  no  matter  how  broad  the  petition,  nor 
shall  they  be  broader  than  the  petition. 

7.  Master  and  servant  «=»270(8>— Evi- 
dence OF  OTHER  ACCIDENT  NOT  SHOWN  TO 
HAVE  OCCURRED  UDER  SAME  CONDITIONS  IN- 
COMPETENT. 

In  an  action  for  injuries  by  defective  pawls 
in  ratchet  machinery  on  a  sawmillvcarriage, 
where  according  to  defendant  the  lever  which 
flew  back  and  injured  plaintiff  would  not  fly 
back  if  the  pawls  were  properly  placed  by  plain- 
tiff, and  according  to  plaintiff  the  lever  flew 
back  when  the  pawls  were  in  a  proper  place 
by  reason  of  their  worn  condition,  evidence  of 
a  witness  that  at  other  times  he  saw  the  lever 
fly  back,  coupled  with  qualifications  that  he  did 
not  know  what  condition  the  pawls  were  in  at 
such  times,  was  inadmissible. 

8.  Appeal  and  error  «=»105O(l)— Admission 

OF  IMMATERIAL  EVIDENCE  HARMLESS. 

In  servant's  action  for  injuries,  received 
when  a  lever  on  a  carriage  in  a  sawmill  flew 
back  and  struck  bini,  where  according  to  de- 
fendant the  lever  would  not  have  been  forced 
back  if  the  pawls  in  the  ratchet  machinery  were 
placed  properly  by  plaintiff,  and  according  to 
plaintiff  the  lever  did  fly  back  although  the 
pawls  were  properly  placed  by  reason  of  their 
worn  condition,  evidence  of  a  witness  that  he 
saw  the  lever  fly  back  on  other  occasions, 
coupled  with  the  qualifications  that  he  did  not 
know  what  condition  the  pawls  were  in  at  the 
time  although  it  should  have  been  excluded,  was 
harmless. 

9.  Trial  ♦=»28(2)^Court  did  not  abuse  dis- 
cretion IN  REFUSING  TO  PERMIT  JURY  TO 
VIEW  MACHINERY  CAUSING  INJURY  TO  SERV- 
ANT. 

In  servant's  action  for  injuries  received  in 
a  sawmill  when  a  lever  on  a  carriage  flew 
back  and  struck  him  by  reason  of  the  alleged 
worn  condition  of  the  pawls  in  the  ratchet  ma- 
chinery, court  did  not  abuse  its  discretion  in 
refusing  to  permit  jury  to  view  the  machinery, 
where  at  time  of  trial  the  mill  was  not  running. 

Appeal  from  Circuit  Court,  Dunklin  Coun- 
ty;   W.  S.  O.  Walker,  Judge. 

Suit  by  Harvey  Gunn  against  the  Hemp- 
hill Lumber  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and  re- 
manded. ' 

Ely,  Pankey  ft  Ely,  of  Kennett,  for  ap- 
pellant. 

Hall  ft  Billings,  of  Kennett,  for  respond- 
ent 

BRADLEY,  J.  This  Is  a  suit  for  personal 
injury.  The  cause  was  tried  below  before 
the  court  and  a  jury,  and  plaintiff  had  judg- 
ment for  $1,500.     Unsuccessful  in  motions 
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for  new  trial  and  In  arrest,  defendant  prose- 
cutes this  appeal. 

Plaintiff,  who  had  been  working  at  the 
mill  for  several  years,  was  employed  by  de- 
fendant as  block  setter  in  its  band  mill  in 
Kennett,  Mo.,  and  was  injured  by  being  struck 
by  the  set  lever  or  ratchet  lever  which  was 
suddenly  forced  downward  or  backward. 
The  petition  stresses  the  detail  more  than 
the  substantial,  but  both  parties  agree,  as 
appears  from  the  briefs,  that  it  charges  the 
following  acts  of  negligence:  (1)  That  de- 
fendant carelessly,  recklessly,  and  negligent- 
ly furnished  plaintiff  with  defective  tools 
and  machinery,  specified  as:  (a)  A  worn,  de- 
fective and  second  hand  carriage;  (b)  a 
worn,  broken,  and  defective  ratchet  wheel, 
ratchet  pawls,  and  detents ;  (c)  that  the  cogs 
and  ratchet  on  said  ratchet  wheel  and  dial 
and  pawls  and  detents  were  old,  worn,  bro- 
ken, and  defective.  (2)  That  defendant  had 
negligently  permitted  the  ratchet  to  be  oiled, 
thereby  causing  the  pawls  to  slip.  (3)  That 
defendant  negligently  and  carelessly  direct- 
ed plaintiff  to  go  to  work  on  said  carriage, 
assuring  him  that  it  was  a  safe  place  to 
work.  The  answer  is  a  general  denial,  as- 
sumption of  risk,  and  contributory  negli- 
gence. The  reply  denied  generally  the  new 
matter  In  the  answer. 

Appellant  makes  many  assignments,  but 
these  may  be  grouped  thus:  (1)  That  the 
court  erred  in  refusing  defendant's  request 
for  a  peremptory  Instruction;  (2)  that  the 
court  erred  In  giving  Instruction  No.  1  for 
plaintiff;  (3)  that  the  court  erred  In  admit- 
ting and  excluding  evidence;  (4)  that  the 
court  erred  in  refusing  to  permit  the  jury 
to  visit  and  view  the  machinery. 

1.  The  mill  had  two  carriages,  designated 
as  the  north  or  left  carriage,  and  the  south 
or  right  carriage.  Plaintiff's  regular  place 
was  on  the  north  carriage;  but  the  day 
before  his  injury,  according  to  his  evidence, 
the  block  setter  on  the  south  carriage  be- 
came sick,  and  the  foreman  directed  plaintiff 
to  go  to  the  south  carriage.  Plaintiff  says 
that  he  did  not  like  to  work  on  the  south 
carriage  because  it  was  awkward  to  him, 
and  so  expressed  himself  at  the  time  to  the 
foreman,  and  that  the  foreman  told  him  that 
it  was  all  right,  that  everything  was  all 
right,  and  to  go  on  over  there,  "you  are  the 
only  man  we  have  got  now  to  work  over 
there,"  and  plaintiff  says  that  he  relied  on 
what  the  foreman  said.  According  to  plain- 
tiff's evidence,  he  had  worked  on  the  south 
carriage  only  a  short  time,  notwithstanding 
he  had  worked  about  the  mill  for  several 
years.  When  the  carriage  is  back  where  the 
log  is  placed  upon  it,  it  is  within  touch  of  a 
powerful  mechanical  device,  operated  by 
steam,  and  called  the  "nigger."  When  a  log  re- 
quires adjusting,  the  nigger  is  used,  and  by  its 
use  the  log  is  placed  in  the  desired  position. 
The  block  setter  stands  on  the  carriage  and 


manipulates  the  ratchet  and  the  flag  brake. 
The  ratchet  consists  of  a  lever,  ratchet  wheel, 
and  pawls  or  detents.  The  pawls  are  short 
movable  steel  or  iron  bars,  and  so  placed  as 
to  prevent  backward  revolution  of  the  ratch- 
et wheel  when  the  pawls  are  placed  in 
the  cogs  of  the  ratchet  wheel.  When  the 
log  Is  placed  on  the  carriage  and  in  posi- 
tion to  be  secured  and  moved  into  the  saw, 
it  is  against  the  knees  of  the  carriage,  and 
the  block  setter  by  manipulating  the  ratch- 
et moves  the  log  forward  as  indicated  by 
the  signals  of  the  sawyer  In  order  to  cut 
a  plank  or  board  the  thickness  desired.  The 
ratchet  plaintiff  was  operating  had  what  It 
called  the  right  wheel  and  the  left  wheel, 
and  the  right  pawls  and  the  left  pawls ;  any- 
way, the  right  wheel  and  left  wheel  are  men- 
tioned. The  ratchet  lever  or  set  lever  Is  so 
connected  with  the  ratchet  wheel  that,  If 
the  ratchet  wheel  is  revolved  backwards,  the 
lever  is  forced  downward.  If  both  pawls  are 
in  position,  that  is,  set  in  the  cogs  of  the 
ratchet  wheel,  and  the  ratchet  as  a  complete 
machine  Is  not  defective,  then,  no  matter  how 
great  the  blow,  within  the  limits  of  the  nig- 
ger's power,  against  a  log  on  the  carriage,  the 
pawls  will  prevent  the  ratchet  wheel  from 
revolving  backward,  and  thus  prevent  the 
lever  from  being  forced  downward.  If,  on 
the  other  hand,  the  ratchet  as  a  machine  Is 
defective,  and  a  log  is  being  adjusted  by  the 
nigger,  and  Is  thrown  with  great  force 
against  the  knees,  then  the  right  or  lower 
pawls  are  liable  to  jar  loose  from  the  cogs  of 
the  ratchet  wheel,  and,  if  such  happens,  the 
lever  Is  forced  backward  or  downward.  Also, 
if  both  the  right  and  left  pawls  are  "out," 
that  is,  not  in  the  cogs,  when  a  log  is  being 
"busted"  by  the  nigger,  there  is  no  pressure 
upon  the  knees,  and  therefore  no  likelihood  of 
the  ratchet  wheel  being  revolved  backward. 
So  it  would  appear  that  these  pawls  should 
be  "in"  or  "out,"  when  a  log  is  being  "busted." 

To  give  plaintiff's  version  In  the  most  fa- 
vorable light,  it  would  appear  that  he  was 
standing  on  the  left  side  of  the  ratchet  lever 
and  had  hold  of  it,  with  both  the  right  and 
left  pawls  In,  and  was  watching  the  sawyer 
adjust  a  large  swell  butted  log  with  the  nig- 
ger. A  violent  blow  from  the  nigger  drove 
the  log  suddenly  and  violently  against  the 
knees  of  the  carriage,  and  this  force  so 
jarred  the  whole  carriage,  including  the 
whole  mechanism  of  the  ratchet,  that  the 
pawls  were  shaken  "out,"  and  the  ratchet 
wheel  was  driven  suddenly  backward,  and 
the  lever  downward,  and  struck  plaintiff,  re- 
sulting in  the  injuries  for  which  he  sues. 

Plaintiff  testified:  That  the  left  ratchet 
wheel  "was  worn  and  old.  When  you  would 
set  out  an  Inch,  sometimes  one  of  them  pawls 
would  work,  and  the  other  wouldn't  catch 
and  put  out  a  half  inch.  It  kept  those  pawls 
from  holding  If  this  left  wheel  had  been 
in  good  shape,  those  pawls  would  have  held, 
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and  yon  could  have  thrown  a  lock  on  the 
food  and  it  wouldn't  have  come  back."  That 
If  both  pawls  are  op  when  a  log  Is  thrown  on 
the  carriage,  there  Is  no  pressure  on  the 
lever,  but  If  they  are  both  down,  and  the 
log  hits,  and  they  come  up,  then  the  lever 
will  come  back.  That  when  he  was  Injured 
the  pawls  were  down  or  in,  and  he  was  stand- 
ing on  the  carriage,  and  had  bold  of  the 
lever,  and  the  sawyer  was  hitting  the  log 
with  the  nigger,  trying  to  turn  It  over,  and 
that  the  log  was  driven  with  such  force 
against  the  knees  of  the  carriage  that  the 
pawls  were  Jarred  loose,  and  the  lever 
thrown  downward  or  backward  and  struck 
him.  He  testified  that  he  had  not  touched 
the  pawls  in  any  attempt  to  raise  them  him- 
self, and  that  the  ratchet  was  worn,  and  that 
the  pawls  had  been  broken,  but  had  been 
fixed.  He  also  testified  that  the  mill  was 
secondhand,  old,  and  worn  out 

"Q.  I  am  asking  you  to  tell  the  jury  if  the 
ratchet  and  ratchet  pawls  had  been  in  good 
condition  and  reasonably  safe  and  sufficient,  and 
the  log  that  was  being  loaded  onto  the  carriage 
had  been  busted  with  the  nigger,  whether  or  not 
those  pawls  would  have  flew  up  and  released 
the  lever.  A.  If  there  had  been  a  good  ratchet 
and  the  log  would  come  on,  makes  no  difference 
how  big,  they  wouldn't  have  come  up,  no." 

Eli  Davis,  a  witness  for  plaintiff,  testi- 
fied that  he  was  familiar  with  this  log 
carriage,  had  worked  on  it,  and  bad  used 
the  same  lever;  that  sometimes  the  set  lever 
would  slip  on  the  ratchet  wheel,  and  at  times 
the  pawls  could  be  raised  up  when  a  log 
was  turned  over  and  hit  against  the  knees 
very  hard,  and  that  would  cause  the  lever  to 
"fly  back"  if  just  one  pawl  was  raised  up. 

Another  witness,  Clel  Esters,  for  plaintiff, 
who  was  familiar  with  the  log  carriage,  and 
had  worked  on  it,  and  had  used  this  same 
lever,  testified  in  effect  that  with  the  pawls 
.In  proper  position  the  nigger  sometimes  hit 
so  hard  that  it  would  cause  the  pawls  to 
jar  loose. 

Defendant's  foreman,  as  a  witness  for  de- 
fendant, described  the  ratchet,  pawls,  etc., 
as  follows: 

"Well,  there  are  two  connections,  got  to  be 
with  two  sets  of  pawls.  These  pawls  push  this 
wheel  around  and  around,  and  that's  what  push- 
es the  block  out,  and  what  is  called  the  bottom 
pawl — the  bottom  connection.  If  yon  get  the 
pawls  up  any  time  you  have  pressure  on  the 
knees,  that  is,  pressure  on  the  log  with  this 
nigger— if  you  get  this  right-hand  pawl  up,  that 
causes  the  lever  to  fly  back  with  whatever 
force  is  against  the  knees.  You  can  raise  the 
other  pawls  when  the  lever  is  over  where  it 
stays  and  push  on'  it  all  you  want  to  with  the 
nigger,  and  it  can't  fly  back ;  but  you  raise  this 
right-band  pawl,  or  the  one  that's  connected 
underneath,  and  that  don't  leave  anything  to 
hold  the  ratchet  wheel,  only  the  one  pawl  on 
top,  and  it  holds  there,  but  the  lever  has  to  go 
clear  back  until  it  hits  something  before  it 
holds.    If  you  get  both  pawls  up,  the  blocks  will 


run  back  and  the  lever  will  stand  then.  If  the 
blocks  are  down,  you  can't  drive  this  lever  loose 
from  it,  by  the  nigger  or  any  other." 

This  witness  was  asked  this  question: 

"Q.  Mr.  Witness,  if  there  was  a  man  setting 
blocks,  and  the  head  sawyer  should  motion  him 
to  move  his  blocks  so  that  the  log   could   be 
pushed  back,  and  he  didn't  move  his  pawls,  I  win 
ask  you  to  state  whether  or  not  in  your  opin- 
ion they  could  move  out.     A.  No,   they  can't 
Q.  Can't  come  out?    A.  Not  unless  he  raised  up 
one  of  those  little  fingers.    Q.  I  will  ask  you  to 
state    from   your   experience,   state    with   your 
experience  the  only  way  that  pressure  could  be 
forced  on  that  lever  to  force  it  back  with  ref- 
erence to   the  pawls?     A.  Well,   you    couldn't 
force  the  lever  back  at  all  unless  you  raised  one 
pawl,  the  right-hand  pawl.    You  couldn't  force 
it  back,  because  the  pawls  are  there  for  that 
purpose,  to  hold  the  wheels ;  that  is,  you  couldn't 
force  it  back  with  the  nigger.     You   couldn't 
force  the  lever  back.    Q.  Now,  when  the  sawyer 
signaled  for  the  block  to  be  moved  back,  what 
is  the  duty  of  the  block  setter?     A.  It  is  his 
duty  to  raise  these  pawls  and  let  the  blocks 
come  back     He  has  a  flag  on  there  to  control 
the  blocks.     It  looks  just  like  a  brake  on  a 
wagon  that  they  use  in  the  hills.     Raise  the 
pawls  first,  and  then  take  hold  of  the  flag  lever. 
He  can  stop  the  blocks  anywhere  he  wants  to, 
but  he  must  stop  them  before  he  lets  the  pawl 
down.    If  he  don't,  it  causes  the  pawls  to  fall 
so  hard  it  is  liable  to  tear  something  np,  be- 
cause the  ratchet  wheel  is  going  around  and 
around,  and  he  uses  the  flag  lever  to  stop  the 
knees  where  he  wants  them,  and  then  pushes  the 
pawls  back.     There  can't  be  any  pressure  on 
the  set  lever  when  he  raises  the  pawls.     He 
might  let  one  of  them  fall  where  it  gets  hold  of 
it   when    be  reaches   down   to   get  it.     That's 
where  the  trouble  comes.    That  happens  once  in 
a  while." 

Will  Carpenter,  for  defendant,  testified  that 
he  was  the  sawyer  on  the  south  carriage, 
the  one  plaintiff  was  on  when  injured,  and 
explained  thus: 

"Well,  I  sawed  up  one  log  and  the  log— 'when 
he  first  loaded  the  log  on,  he  pulled  the  flag  and 
got  too  much  out.  I  ran  up  there  and  touched 
and  saw,  and  I  backed  up  -and  motioned  for 
him  to  let  it  back,  and  he  reached  down  to  get 
the  pawls,  and  when  he  raised  his  pawls  I 
pushed  it  back  with  the  nigger." 

This  witness  further  testified:  That  with 
the  pawls  in  the  proper  place  the  lever  can- 
not come  back.  "You  can't  Jar  it  back.  I 
have  taken  the  nigger  and  tried  it.  Ton 
can't  force  it  back."  This  witness  testified 
that  plaintiff  attempted  to  lift  the  pawls,  and 
failed  to  get  them  to  the  proper  place,  and 
this  was  the  cause  of  the  injury. 

On  the  theory  that  plaintiff  undertook  to 
lift  the  pawls,  defendant  bases  its  defense  of 
contributory  negligence;  but  plaintiff  denies 
that  he  touched  the  pawls,  or  attempted  to. 
From  the  evidence  of  defendant  it  appears 
that  if  the  pawls  are  in  the  proper  place 
they   "will  not"  jar  loose,   while  plaintiff! 
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evidence  tends  to  show  that  while  In  their 
proper  place  they  "did"  Jar  loose.  The  only 
conclusion,  accepting  plaintiff's  version,  Is 
that,  through  some  defective  condition  of  the 
pawls  or  the  ratchet  wheel  the  pawls  jarred 
loose.  Plaintiff's  testimony  tends  to  show 
that  the  pawls  and  ratchet  wheel  were  old 
and  worn,  and  that  by  reason  thereof,  they 
were  defective.  The  evidence  shows  that 
these  pawls  had  been  broken  and  were  mend- 
ed, and  that  they  sometimes  became  dull, 
and  had  to  be  taken  off  and  ground. 

[1,  2  J  In  passing  upon  the  action  of  the 
court  In  refusing  to  give  defendant's  peremp- 
tory Instruction  for  a  directed  verdict,  we 
must  consider  plaintiff's  evidence  as  true, 
and  also  every  reasonable  Inference  deducible 
therefrom,  which  the  law  warrants.  Irwin 
r.  United  Rys.,  196  Mo.  App.  666,  191  S.  W. 
1131.  The  authorities  to  this  effect  are  nu- 
merous. When  we  apply  this  rule  to  the 
case  at  bar,  we  cannot  say  that  plaintiff  of- 
fered no  substantial  evidence  tending  to  show 
that  the  ratchet  machinery  was  old  and 
worn,  and  that  by  reason  thereof  he  was  In- 
jured. Nor  can  we  say  that  the  record  does 
any  more  than  to  tend  to  show  negligence 
on  the  part  of  plaintiff.  Plaintiff  denies  that 
he  attempted  to  lift  the  pawls,  while  defend- 
ant asserts  that  he  did,  .and  must  have  Im- 
properly handled  them  or  else  the  lever  could 
not  have  been  driven  back. 

For  defendant,  the  court  instructed  that 
defendant  did  not  Insure  that  plaintiff  would 
not  be  Injured,  and  that  plaintiff  could  not 
recover  merely  because  he  was  Injured.  Al- 
so, proper  Instructions  on  the  assumption  of 
risk  and  contributory  negligence.  Also,  the 
court  at  defendant's  request  instructed  that 
if  the  jury  found  that  plaintiff  had  the  choice 
of  two  ways  of  making  an  adjustment  of  a 
log,  one  of  which  was  safe  and  the  other  un- 
safe, and  that  plaintiff  knew  of  these  ways, 
and  chose  the  unsafe,  he  could  not  recover. 
Defendant  in  Its  brief  urges  that  all  the  evi- 
dence shows  is  that  various  things  might 
have  caused  tiie  accident,  and  the  most  that 
can  be  said  is  that  the  defective  machinery 
might  have  caused  it,  and  leaving  the  real 
cause  conjectural.  We  find  no  substantial 
reason  to  bold  that  defendant's  request  for  a 
directed  verdict  should  have  been  given. 

[3-5]  2.  Did  the  court  err  in  giving  plain- 
tiff's principal  instruction?  We  think  so. 
This  instruction  assumes  as  true  a  number  of 
facts  without  establishing  which  plaintiff- 
could  not  recover.  There  was  no  evidence 
that  the  carriage  was  broken,  or  that  the 
ratchet  wheel  was  broken,  or  that  the  pawls 
were  broken.  Plaintiff  testified  that  the 
pawls  had  been  broken,  but  were  repaired 
when  he  was  injured.  Neither  was  there 
any  substantial  evidence  that  the  carriage 
was  secondhand.  It  had  been  rebuilt,  and 
some  of  the  irons  used  on  it  had  been  through 
a  fire,  but  there  is  no  evidence  that  there 


was  any  defect  because  of  the  weakness  of 
any  of  these  irons;  and  the  uncontradicted 
evidence  is  that  the  ratchet  as  a  machine  had 
not  been  through  a  fire,  but  on  the  contrary 
the  evidence  is  that  the  ratchet  wheel  had 
been  bought  new  some  eight  or  nine  months 
prior  to  the  date  of  plaintiff's  injury.  There 
was  no  evidence  that  the  cogs  in  the  ratchet 
wheel  were  broken.  There  was  some  evidence 
by  plaintiff  that  the  foreman  permitted  the 
boys  to  oil  the  cogs  in  the  ratchet  wheel  and 
the  pawls;  but,  unless  there  is  more  evij 
dence  than  here  that  this  oiling  tended  to 
cause  the  pawls  not  to  hold,  then  this  feature 
should  not  be  submitted.  In  the  instruction 
this  appears,  and  recovery  predicated  upon 
it: 

"And  if  you  find  that  the  said  defective  log 
carriage  with  the  said  defective  set  lever,  and 
Bald  defective  ratchet  wheel,  and  the  said  de- 
fective ratchet  pawls  and  detents,  could  be  op- 
erated only  by  a  laborer  holding  said  set  lever 
in  position  with  his  own  strength  when  said 
logs  were  knocked  or  shoved  onto  and  upon  the 
set  rig  on  said  carriage  by  the  said  steam  ram 
or  nigger." 

There  is  no  evidence  upon  which  to  base 
the  idea  that  the  block  setter  had  to  hold 
the  lever  "with  his  own  strength"  when  a 
log  was  being  placed  upon  the  carriage,  or 
when  it  was  being  adjusted  by  the  nigger. 
Again,  the  intruction  says: 

"And  if  you  find  that  plaintiff  suspected  said 
machinery  was  unsafe  and  that  he  could  not 
work  at  the  same  without  risk  of  personal  in- 
jury or  harm,  and  that  he  declined  to  continue 
at  said  work,  and  expressed  to  the  defendant's 
agent  and  superintendent  in  charge  of  said 
work  and  by  whom  plaintiff  was  employed  the 
apprehension  of  plaintiff  that  it  was  unsafe  to 
work  at  said  machinery,  and  if  you  find  that 
thereupon  the  said  superintendent  of  the  de- 
fendant assured  plaintiff  that  said  machinery 
was  entirely  safe  and  adapted  to  the  use  of 
plaintiff,  and  that  plaintiff  could  work  at  the 
same  without  risk  of  personal  injury  or  harm, 
and  that  he  ordered  plaintiff  to  continue  his 
said  work,  and  if  you  find  that  plaintiff  relied 
upon  the  assurance  of  the  defendant's  said 
agent,  and  upon  his  superior  knowledge  of  and 
familiarity  with  said  machinery,"  etc. 

There  Is  no  evidence  to  support  the  idea 
that  plaintiff  "declined"  to  work  at  the  place 
where  he  was  injured  until  defendant's  su- 
perintendent assured  him  that  the  machinery 
was  safe.  All  that  plaintiff  says  of  this  is 
that  he  did  not  want  to  work  on  the  south  car- 
riage, because  it  was  awkward  to  him.  This 
feature  of  the  instruction  is  bad  for  another 
reason ;  it  predicates  recovery  upon  the  prop- 
osition that,  if  defendant's  foreman  assured 
plaintiff  that  the  machinery  was  safe  and  di- 
rected him  to  proceed,  plaintiff  could  pro- 
ceed regardless  of  how  dangerous  the  ma- 
chinery may  be.  If  the  place  Into  which  the 
master  directs  his  servant  to  go  is  so  glar- 
ingly dangerous  that  a  prudent  person  would 
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not  encounter  It,  then  If  the  servant  proceeds 
he  does  so  at  his  own  peril.  Baxter  v.  Gamp- 
bell  Lumber  Oo.,  186  Mo.  App.  352,  171  S. 
W.  955.  In  such  case  the  servant  may  as- 
sume that  the  master  will  not  send  him  into 
a  place  of  danger,  and  may  obey  directions 
without  a  careful  inspection;  but  he  can- 
not shut  his  eyes  to  danger  that  would  be 
apparent  to  a  reasonably  prudent  person, 
and  proceed  merely  because  directed  by  the 
master. 

'  [6]  The  fatal  mistake  that  learned  counsel 
made  in  drafting  this  instruction  was  In  fol- 
lowing the  petition  instead  of  the  evidence, 
and  in  assuming  material  facts  as  established 
when  they  were  controverted.  By  careful 
dissection  It  appears  that  occasionally  the 
instruction  submits  a  material  fact  for  the 
Jury's  determination,  but  for  the  most  part 
It  most  certainly  proceeds  on  the  assumption 
that  certain  material  and  Issuable  facts  ex- 
ist. Instructions  must  not  be  broader  than  the 
evidence,  no  matter  how  broad  the  petition. 
Neither  shall  the  Instructions  be  broader  than 
the  petition.  Stid  v.  Railroad,  236  Mo.  382, 
139  S.  W.  172,  is  analogous  in  principle  to  the 
subject  here  under  consideration.  There  the 
court  said: 

"Instructions  must  conform  to  the  pleadings 
and  evidence.  They  cannot  submit  matters  be- 
yond the  purview  of  the  pleadings,  although 
such  may  appear  in  the  evidence,  nor  on -the 
other  hand  can  they  submit  matters  pleaded, 
but  which  are  beyond  the  pale  of  the  proof,  to 
submit  such  matters  tends  to  confuse  the  Is- 
sues before  the  jury." 

See,  also,  Sparkman  v.  Railroad,  191  Mo. 
App.  463,  177  S.  W.  708,  and  cases  there 
cited. 

Speaking  further  of  the  instruction  in  the 
Stid  Case,  the  court  said: 

"Its  verbosity  is  enough  to  mislead  any  aver- 
age jury.  In  this  case  the  issues  of  negligence 
are  few  and  simple,  and  there  was  no  neces- 
sity for  the  long  recitation  of  pleaded  facts, 
contained  in  this  instruction.  A  very  short, 
concise  instruction  would  have  clearly  present- 
ed the  issuable  matters  without  leaving  a  jury 
to  become  confounded  in  a  labyrinth  of  imma- 
terial detail." 

Counsel  for  plaintiff  cite  no  'authority 
supporting  the  challenged  instruction,  and 
our  own  Investigation  has  discovered  none. 
It  is  only  by  implication  that  the  instruc- 
tion requires  any  causal  connection  between 
the  facts  upon  which  recovery  Is  predicated, 
and  plaintiff's  Injury.  We  have  pointed  out 
some  of  the  defects  of  the  instruction  and 
deem  it  unnecessary  to  discuss  the  subject 
further.  On  a  retrial  plaintiff  will  conform 
his  instruction  to  the  negligence  alleged  and 
proved. 

[7, 1]  3.  Defendant  predicates  error  upon 
the  admission  and  exclusion  of  evidence,  but 
specifies  no  particular  complaint  except  as 
to  evidence  about  an  accident  on  this  car- 


riage prior  to  plaintiff's  Injury,  and  Instances 
when  the  pawls  came  loose  when  a  log  was 
hit  with  the  nigger.  The  objection  goes  to 
the  point  that  it  was  not  shown  that  the 
machinery  was  In  the  same  condition  as 
when  plaintiff  was  Injured.  The  witness 
whose  evidence  Is  challenged  said  that  he 
did  not  know  of  any  prior  injury  to  any 
one,  and  the  mere  fact  that  he  spoke  of 
seeing  the  lever  fly  back,  coupled  with  the 
qualifications  that  he  did  not  know  what 
condition  the  pawls  were  In  at  the  time, 
could  not  have  Influenced  the  Jury.  Accord- 
ing to  defendant  if  both  pawls  were  in  or 
out  the  lever  would  not  fly  back  from  a  force 
or  blow  against  the  knees,  and  according 
to  plaintiff  the  lever  did  fly  back  when  the 
pawls  were  In;  so  evidence  of  a  witness 
who  had  seen  the  lever  •fly  back,  but  did  not 
know  the  condition  of  the  pawls,  would  not 
tend  to  enlighten  and  should  be  excluded, 
but  as  such  evidence  appears  here  no  harm 
in  our  opinion  came  to  defendant  by  admit- 
ting it 

[9]  4.  Defendant  requested  that  the  jury 
be  permitted  to  view  the  machinery  where 
plaintiff  Was  injured,  and  plaintiff  consented; 
but  the  court  denied  this  request,  because  the 
mill  was  not  running.  The  mill  was  In  Ken- 
nett,  where  the  cause  was  tried,  and  not  far 
from  the  courthouse.  Defendant  cites  no 
authority  to  support  Its  contention  that  the 
court  erred  In  this  respect.  38  Cyc.  1314, 
gives  the  rule  pertaining  to  this  question  as 
follows: 

"Whether  the  jury  shall  be  permitted  to 
view  the  premises,  or  at  what  period  during  the 
progress  of  the  trial  they  shall  be  permitted  to 
do  so,  is  in  the  discretion  of  the  court  and  will 
not  be  reviewed  where  no  abuse  is  shown." 

In  support  of  this  rule  the  text  quoted 
cites  Ellis  v.  Railroad,  131  Mo.  App.  395,  111 
S.  W.  839,  where  It  is  said: 

"Defendant  complains  of  the  court  refusing 
to  permit  the  jury  to  inspect  the  premises  in 
controversy.  That  was  a  discretion  which  has 
not  been  shown  improperly  exercised,  and  we 
see  no  objection  to  the  ruling." 

In  Young  v.  Ins.  Co.,  269  Ma  loc  dt  20, 
187  S.  W.  861,  discussing  the  question  under 
consideration  the  court  said: 

"Such  things  are  largely  discretionary,  and 
it  is  only  when  there  has  been  a  flagrant  abase 
of  this  discretionary  power  that  this  court  will 
interfere." 

We  do  not  think  that  the  learned  trial 
court  abused  Its  discretion  In  refusing  to 
permit  the  Jury  to  view  the  machinery. 

For  the  errors  in  the  Instruction  given  for 
plaintiff,  the  cause  is  reversed  and  remanded. 

STURGIS,  P.  J„  and  FARRINGTON,  J, 
concur. 
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MILEM  v.  McCULLOUGH.     (No.  2131.) 


(Springfield  Court  of  Appeals. 
28,  1920.) 


Missouri.    Feb. 


X  CONTRACTS  <S=322(2>— EVIDENCE  IN  ACTION 
rOB  BREACH  Or  CONTRACT  ON  POSSESSION  Of 
LAND   AFTER  THRESHING    WHEAT. 

In  an  action  for  breach  of  contract  based 
upon  an  agreement  to  deliver  possession  of 
certain  lands  and  buildings  "immediately  after 
wheat  threshing,  which  shall  be  done  as  soon 
as  practicable  after  harvesting,"  wherein  plain- 
tiff contended  that  a  threshing  machine  on  the 
land  was  moved  off  and  other  wheat  threshed 
before  the  wheat  on  plaintiff's  farm  was  thresh- 
ed, evidence  of  a  standing  agreement  by  the 
neighbors  to  begin  at  one  end  of  the  threshing 
one  year  and  at  the  other  the  next  was  admis- 
sible to  show  that  the  threshing  was  done  in 
the  usual  way. 

2.  Evidence  C~n  118    Evidence  as  to  pre- 

LXKINABT        OONVEBSATIONB        INADMISSIBLE 
WHERE  CONTRACT  UNAMBIGUOUS. 

Where  a  contract  as  to  delivery  of  posses- 
sion of  certain  lands  immediately  after  wheat 
threshing,  which  was  to  be  done  as' soon  as 
practicable  after  harvesting,  was  in  writing 
and  unambiguous,  it  was  not  error  in  an  action 
for  breach  to  exclude  conversations  leading 
up  to  the  making  of  the  contract. 

3.  Contracts  «j=»353(8)  —  Instructions  in 
exact  language  of  contract  to  deliver* 
possession  of  land  was  not  erroneous. 

In  an  action  for  breach  of  contract  to  deliv- 
er possession  of  land  "immediately  after  wheat 
threshing,  which  shall  be  done  as  soon  as  prac- 
ticable after  harvesting,"  an  instruction  as  to 
the  time  of  delivery  of  possession  in  the  exact 
language  of  such  contract  was  not  erroneous. 

Appeal  from  Circuit  Court,  Scott  County; 
Frank  Kelly,  Judge. 

Action  by  J.  A.  Milem  against  John  Mc- 
Cullough.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

M.  O.  Gresham,  of  Sikeston,  and  John  Mc- 
Willlams,  of  Benton,  for  appellant 

Ralph  B.  Bailey,  of  Sikeston,  and  Galllvan 
k  Finch,  of  New  Madrid,  for  respondent 

FARRINGTON,  J.  Plaintiff  brought  an 
action  for  damages  in  a  Justice  of  the  peace 
court  which  action  was  based  on  the  breach 
of  a  contract  of  settlement  made  In  a  former 
suit.  This  suit  was  started  by  plaintiff  filing 
a  statement  of  account  showing  several  items 
charged  against  defendant  one  of  which  is 
damage  for  failure  to  thresh  wheat  $260; 
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another,  use  of  premises,  $30.  A  credit  of 
$153.82  is  shown,  leaving  a  balance  claimed 
due  of  $250,  under  which  follows:  "This  for 
the  forfeiture  of  a  written  contract"  eta 
The  record  before  us  discloses  no  evidence 
except  that  pertaining  to  failure  to  thresh 
wheat  and  to  holding  over  the  premises  for 
a  period  of  two  weeks.  The  jury  gave  the 
defendant  a  verdict  In  the  circuit  court  on 
appeal,  Judgment  was  entered  accordingly, 
hence  this  appeal.  The  error  alleged  on  the 
appeal  grows)  out  of  the  following  provision 
of  the  contract  of  settlement: 


"Full  possession  of  aQ  land  and  all  buildings 
shall  be  delivered  to  Dr.  Milem  immediately 
after  wheat  threshing,  which  shall  be  done  as 
soon  as  practicable  after  harvesting." 

[1]  From  the  evidence  we  infer  that  there 
was  a  threshing  machine  stored  on  plaintiff's 
farm,  and  the  plaintiff  now  objects  because 
the  owner  of  it  moved  it  off  and  threshed 
some  other  wheat  before  the  wheat  on  this 
farm  was  threshed. 

It  appears  that  the  neighbors  had  a  stand- 
ing agreement  to  begin  at  one  end  of  the 
threshing  run  one  year  and  at  the  other  the 
next  We  can  see  no  error  In  defendant's 
being  allowed  to  show  that  arrangement 
This  machine  was  evidently  the  one  that 
both  parties  expected  to  thresh  their  wheat 
and  the  evidence  merely  showed  that  it  was 
done  In  the  usual  and  practicable  way. 

[2, 3]  The  contract  was  reduced  to  writing 
and  appears  to  be  definite  and  unambiguous. 
The  court  therefore  did  not  err  in  excluding 
the  conversations  of  the  parties  leading  up 
to  the  making  of  same  which  were  offered 
in  evidence  by  plaintiff.  The  last  objection 
to  the  judgment  goes  to  the  time  in  which 
defendant  was  to  deliver  possession.  The 
contract  provided  that  full  possession  was 
to  be  given  "Immediately  after  wheat  thresh-, 
ing,  which  shall  be  done  as  soon  as  prac- 
ticable after  harvesting."  The  instruction 
complained  of  was  in  the  exact  language  of 
that  provision  of  the  contract  and  we  see 
no  error  In  It  The  court  gave  the  only  In- 
struction asked  by  plaintiff,  and  it  Is  as 
favorable  as  he  could  expect  Aside  from  all 
this,  there  appears  to  be  no  evidence  what- 
ever of  any  loss  or  damage  occasioned  to 
plaintiff  by  tb,e  defendant's  conduct  in  rela- 
tion to  this  contract 

Finding  no  reversible  error,  the  Judgment 
will  be  affirmed. 


STURGIS,  P. 
cur. 


J„  and  BRADLEY,  J.,  con- 
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BAY  at  al.  y.  MAYHEW. 

(Court  of  Appeals  of  Kentucky.    March  9, 
1920.) 

Wills  «=»681(1)— Exbcutob  held  untitled 
to  tbu8t  fund  given  to  "ouabdiak"  or 
children. 
Under  will  of  personal  property,  providing 
for  holding  of  insane  daughter's  part  until  her 
children  became  25  years  old,  if  she  continued 
insane,  naming  testator's  son  as  executor  with- 
out bond,  and  stating  testator's  desire  that,  if 
his  daughter's  part  were  held  for  her  children, 
such  son  "be  appointed  guardian,  or  that  die 
court  take  any  one  recommended  by  him  for" 
such  children,  such  son,  or  some  one  nominated 
by  him,  and  not  the  children's  statutory  guard- 
ian, was  entitled  to  the  fund  so  left  them;  the 
testator's  intention  being  clearly  to  appoint  such 
son  trustee,  and  not  "guardian,"  so  that  "guard- 
ian" would  be  so  construed  in  the  wilL 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Guard- 
ian.] 

Appeal  from  Circuit  Court,  Allen  County. 

Suit  between  Curtis  Bay  and  others  and 
Rufus  A.  Mayhew.  From  a  Judgment  for 
Mayhew,  Bay  and  others  appeal.    Affirmed. 

Oliver  &  Dixon,  of  Scottsville,  for  appel- 
lants. 

Gilliam  &  Gilliam,  of  Scottsville,  for  ap- 
pellee. 

CARROLL,  a  J.  George  W.  Mayhew,  In 
making  provision  for  the  distribution  of  his 
estate,  which  was  all  personal,  said  In  the 
fourth  clause  of  his  will: 

"I  desire  further  that  if  my  daughter  Lemmie 
B.  Bay,  who  is  now  in  the  asylum  at  Hopkins- 
ville  with  unsound  mind,  should  not  be  of  sound 
mind  that  her  part  of  my  personal  estate  be 
held  for  her  until  her  mind  becomes  sound,  or 
until  her  children  become  twenty-five  years  of 
age." 

And  in  the  sixth  clause  said : 

"My  desire  is,  and  I  appoint  my  son  Rufus  A. 
Mayhew  executor  of  this  my  last  will  and  testa- 


ment and  ask  the  court  to  take  him  without 
bond,  and  give  him  4  per  cent,  for  his  services, 
and  further  desire  that  if  Lemmie  B.  Ray's 
part  of  my  personal  estate  should  be  held  in 
trust  for  her  children  as  hereinbefore  stated 
my  son  Rufus  A.  Mayhew  be  appointed  guard- 
ian or  that  the  court  take  any  one  recommended 
by  him  for  the  children  of  my  Lemmie  B.  Bay." 

His  daughter  Mrs.  Bay  died  before  the  tes- 
tator, leaving  surviving  her  four  children, 
who,  when  this  suit  was  brought,  were  over 
14  years  of  age.  There  came  Into  the  hands 
of  Rufus  A  Mayhew,  so  the  petition  shows, 
about  $2,300,  to  which  these  children  are  en- 
titled under  the  will  of  their  grandfather, 
and  the  controversy  here  is  as  to  whether 
Rufus  A.  Mayhew  or  George  Bay,  their  stat- 
utory guardian,  is  entitled  to  the  custody  of 
this  fund.  The  lower  court  ruled  that  May- 
hew, as  trustee,  or  some  one  nominated  by 
him,  was  entitled  to  hold  it,  and  the  guardi- 
an appeals. 

We  think  the  lower  court  correctly  decid- 
ed. As  we  construe  the  fourth  clause  of  the 
will,  the  testator  intended  that  the  share  of 
bis  afflicted  daughter  should  be  held  for  her 
until  the  children  reached  25,  if  she  lived  until 
that  time  and  continued  incompetent;  but 
if  she  was  restored  to  her  right  mind  within 
that  time  it  should  be  paid  to  her.  If,  how- 
ever, she  died  incompetent  before  the  chil- 
dren reached  25,  then  the  estate  should  go  to 
them,  to  be  held  by  the  trustee  until  they 
reached  25.  In  no  event  was  it  to  come  into 
the  actual  possession  of  the  children  until 
they  reached  the  age  of  25. 

In  the  sixth  clause  he  provided  that  the 
estate  should  be  held  in  trust  for  the  chil- 
dren, and  that  his  son  Rufus,  or  some  one 
recommended  by  him,  should  be  "guardian"; 
but  It  is  clear  that  the  testator  intended  to 
appoint  his  son  Rufus  trustee,  and  not  "guard- 
Ian,"  and  we  so  construe  the  will.  The  tes- 
tator had  the  right  to  appoint  his  son  Rufus 
as  trustee  for  these  children,  to  hold  in  trust 
for  them  the  money  they  were  to  have,  and 
the  trustee,  and  not  the  statutory  guardian, 
is  entitled  to  its  custody. 

Wherefore  the  Judgment  is  affirmed. 
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KAWLINGS  t.  WORKMEN'S  COMPENSA- 
TION BOARD. 

(Court  of  Appeals  of  Kentucky.    March  2, 
1920.) 

1.  Mandamus  <S=>147  —  Members  or  COM- 
PENSATION BOARD,  AND  NOT  BOARD,  MUST 
BK  NAKED  AS  DEFENDANTS. 

A  suit  for  mandamus  should  name  a*  de- 
fendants the  members  of  the  board,  and  not  the 
"Workmen's  Compensation  Board." 

2.  MASTER  AND  SERVANT  <S=>420— BOABD  MAT 
REDUCE  CONTRACT  COMPENSATION  OF  ATTOB- 
NET  UNDER  WORKMEN'S  COMPENSATION  ACT. 

Under  Ky.  St  Supp.  1918,  |  4942,  the 
Workmen's  Compensation  Board,  in  the  exercise 
of  a  sound  discretion  and  after  a  careful  con- 
sideration of  the  circumstances,  may  reduce  the 
contract  compensation  agreed  to  be  paid  by  an 
employe  to  an  attorney,  although  the  agreed 
compensation  does  not  exceed  the  statutory 
amount,  and  although  there  is  no  evidence  that 
the  employment  was  solicited,  and,  where  no 
contract  has  been  entered  into,  may  fix  an  at- 
torney's fee  at  a  reasonable  sum. 

8.  Master  and  servant   «£=»420— Attorney 
mat  appeal  under  workmen's  compensa- 
TION Act  prom  allowance  or  fee,  being 
"parti  in  interest." 
An  attorney  who  feels  himself  aggrieved  by 
the    action    of    the    Workmen's    Compensation 
Board  in  allowing  a  smaller  fee  than  be  con- 
siders himself  entitled  to  may  appeal  to  the  cir- 
cuit court,  although  the  reduction  of  his  fee  may 
have  been  made  by  the  board  when  the  attorney 
had  contracted  for  a  fee  within  the  amount  fixed 
by  the  statute,  and  it  did  not  appear  that  he 
solicited   the  employment,  in  view  of  Ky.   St. 
Supp.  1918,  §§  4935-4939 ;  the  attorney  being  a 
"party  in  interest"  within  the  meaning  of  the 
last  section. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Interest] 

4.  Mandamus   «c=>4(5)  —  Attorney  cannot 
compel  Workmen's  Compensation  Board 
to  allow  fee  in  view  of  bioiit  to  appeal. 
Since  an   attorney   in   a   proceeding   under 
the    Workmen's    .Compensation    Act    (Ky.    St. 
Supp.  1918,  n  4880-4987)  may  appeal  under 
section  4939  from  adtion  of  the  board  in  re- 
ducing his  fee,  mandamus  will  not  lie  to  com- 
pel the  board  to  allow  him  a  fee  contracted  for 
within  the  amount  fixed  by  statute. 

Appeal  from  Circuit  Court,  Franklin  County. 

Action  by  Q.  O.  Rawlings  against  the  Work- 
men's Compensation  Board.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

G.  G.  ■Rawlings,  of  Harlan,  for  appellant. 
Chas.  I.  Dawson,  Atty.  Gen.,  for  appellee. 

CARROLL,  O.  J.  G.  G.  Rawlings,  an  at- 
torney at  law,  was  employed,  as  appears  from 
bis  petition  lii  this  case,  by  A.  J.  Maxwell 
and  four  other  persons  to  represent  them  be- 
fore the  Workmen's  Compensation  Board  in 
the  adjustment  of  claims  they  had  asserted 
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against  their  respective  employers  under  the 
Workmen's  Compensation  Act 

It  further  appears  from  his  petition,  that 
he  had  a  written  contract  with  each  of  the 
five  employes,  under  which  he  was  to  receive 
a  sum  equal  to  15  per  cent  of  the  compensa- 
tion that  might  be  allowed  -  them  by  the 
board;  that  he  did  represent  these  employes 
before  the  board,  and  each  of  them  was  al- 
lowed by  the  board  a  specified  sum,  but  the 
board  refused  to  approve  or  allow  the  con- 
tracts he  had  with  the  employes,  and  reduced 
In  a  substantial  amount  the  compensation 
that  each  of  them  had  agreed  to  pay  him. 

After  the  board  refused  to  allow  him  his 
contract  compensation,  he  brought  this  suit 
against  the  board  in  the  Franklin  circuit 
court,  and,  after  setting  up  the  facts  we 
hare  stated,  asked  that  a  writ  of  mandamus 
be  issued  against  the  board  commanding  It  to 
approve,  the  contracts  he  had,  and  to  allow 
him  the  compensation  therein  provided  for. 

The  court  sustained  a  general  demurrer  to 
his  petition,  and,  declining  to  plead  further, 
the  petition  was  dismissed,  and  this  appeal 
prosecuted. 

[1]  If  a  suit  for  mandamus  was  the  proper 
remedy,  it  should  have  been  brought  against 
the  members  of  the  board,  and  not  against 
the  "Workmen's  Compensation  Board."  Mont- 
gomery County  v.  Meuefee  County  Court,  93 
Ky.  33,  18  S.  W.  1021,  13  Ky.  Law  Rep.  891 ; 
King  v.  Kentucky  Board  of  Pharmacy  et  al., 
157  Ky.  52,  162  S.  W.  561.  But,  passing  this 
as  not  so  material,  in  the  view  we  have  of 
this  case,  the  principal  question  Is;  Has  the 
board  the  right  to  review  and  reduce,  if  it 
sees  proper  to  do  so,  the  contract  compensa- 
tion that  an  employe1  has  agreed  to  pay  the 
attorney  who  represents  him  before  the 
board? 

12]  In  the  Workmen's  Compensation  Act 
that  may  be  found  in  volume  3,  Kentucky 
Statutes,  It  is  provided  in  section  4942  that: 

"All  fees  of  attorneys  and  physicians  and 
charges  of  hospitals  under  this  act  shall  be  sub- 
ject to  the  approval  of  the  board.  No  attor- 
ney's fees  shall  be  allowed  or  approved  against 
any  party  or  parties  not  represented  by  such 
attorney  nor  exceeding  an  amount  equal  to  15% 
of  the  amount  of  the  first  $1,000  or  fraction 
thereof  recovered,  or  10%  of  the  excess  of  such 
recovery,  if  any,  over  $1,000.  The  board  may 
deny  or  reduce  tie  attorney's  fee  upon  proof  of 
solicitation  of  employment" 

For  Rawlings,  the  argument  is  made  that 
the  board  has  no  power  to  deny  or  reduce  the 
contract  compensation  agreed  to  be  paid  an 
attorney,  when  It  Is  within  the  statutory 
limit,  unless  there  is  evidence  that  he  solicited 
the  employment,  and  it  does  not  appear  in  tho 
petition  that  Rawlings  did  this.  It  Is  fur- 
ther urged  that  the  board  has  no  discretion 
to  exercise  and  no  duty  to  perform  except  to 
allow  and  approve  the  attorney's  fee  when  it 
does  not  exceed  the  amount  prescribed  by 
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the  statute,  and  therefore  mandamus  was  the 
proper  remedy  to  compel  the  board  to  per- 
form a  mere  ministerial  act. 

Section  4042,  as  will  be  seen,  is  devoted  to 
the  subject  of  attorney's  fees,  although  there 
Is  a  brief  mention  of  charges  for  medical  at- 
tention. So  much,  however  of  this  section  as 
provides  that,  "fees  for  physicians,  charges 
for  hospitals,  shall  be  subject  to  the  approval 
of  the  board,"  may  be  set  to  one  side  in  con- 
struing the  section  with  reference  to  attor- 
ney's fees,  because  the  subject  of  medical  at- 
tention and  hospital  services  is  carefully 
dealt  with  in  other  sections.  So  reading  it, 
we  find  that  section  4942  provides  that  "all 
fees  of  attorneys  •  *  *  under  this  act 
shall  be  subject  to  the  approval  of  the- board," 
and  further  that  no  fee  shall  be  allowed  ex- 
ceeding the  sums  specified  in  the  section,  and 
also  that  the  board  may  deny  or  reduce  the 
fees  if  It  appears  that  the  employment  was  so- 
licited. Our  construction  of  this  section  Is  that 
the  board  in  the  exercise  of  a  sound  discre- 
tion and  after  a  careful  consideration  and 
understanding  of  the  facte  and  circumstances 
may  reduce  the  contract  compensation  agreed 
to  be  paid  an  attorney,  although  it  does  not 
exceed  the  statutory  amount  or  there  be  any 
evidence  that  the  employment  was  solicited, 
and  of  course,  if  no  contract  was  entered  into 
between  the  attorney  and  the  client,  would 
likewise  have  the  power  to  fix  the  fee  at  a 
reasonable  sum. 

If  the  board  should  be  denied  this  discre- 
tionary authority  it  would  necessarily  follow 
that  no  effect  would  be  given  to  that  part  of 
the  section  providing  that  attorney's  fees 
should  be  subject  to  the  approval  of  the  board. 
We  think  the  Legislature  intended  in  this 
section:  (1)  To  limit  the  fees  that  attorneys 
might  have ;  (2)  to  give  to  the  board  the  power 
-to  reduce  the  fee  below  the  statutory  limit, 
even  when  it  was  agreed  to  by  contract,  and 
(3)  to  deny  altogether  the  fee  if  It  should  ap- 
pear the  employment  was  solicited.  The  whole 
purpose  and  intention  of  the  act  was  to 
lodge  large  power  and  discretion  In  the  board, 
except  in  cases  where  the  powers  were  specif- 
ically described  by  the  statute. 

[3,  4]  We  are  also  of  the  opinion  that  the 
remedy  of  an  attorney  who  feels  himself  ag- 
grieved by  the  action  of  the  board  in  allowing 
a  smaller  fee  than  he  considers  himself  enti- 
tled to  have  is  by  appeal  from  the  action  of 
the  board  to  the  circuit  court. 

We  say  this  because  in  sections  4935-4939, 
provision  is  made  for  an  appeal  from  the 
finding  of  the  board  to  the  circuit  court  as 
well  as  to  the  Court  of  Appeals,  and  under 
section  4939  this  appeal  may  be  prosecuted  by 
"any  party  In  Interest"  who  feels  himself 
aggrieved  by  the  action  of  the  board.  Clear- 
ly an  attorney  who  represents  an  employs 
before  the  board  Is  a  "party  in  interest"  as 
the  amount  of  the  fee  Is  fixed  by  the  board 
and  paid  by  the  employe  by  taking  it  out  of 


his  compensation,  and  we  have  no  doubt  that 
he  has  the  same  right  of  appeal  from  an  ad- 
verse ruling  of  the  board  as  would  the  em- 
ployer or  employe.  Where  a  party  has  an  ad- 
equate remedy  by  appeal  It  is  well  settled 
that  mandamus  will  not  lie.-  Shine,  Judge,  v. 
Kentucky  Central  Railroad  Co.,  85  Ky.  177, 
3  S.  W.  18,  8  Ky.  Law  Rep.  748;  Common- 
wealth v.  Hughes,  174  Ky.  405,  192  S.  W.  517. 
It  follows  from  what  we  have  said  that  the 
petition  did  not  state  a  good  cause  of  action, 
and  the  Judgment  of  the  lower  court  sustain- 
ing the  general  demurrer  is  affirmed. 


PARK  et  al.  v.  CITY  OF  COVINGTON. 

(Court  of  Appeals  of  Kentucky.    March  2, 
1920.) 

Municipal  cobpobatiors  <8=»29(3)  —  SUFFI- 
CIENCY OF  EVIDENCE  TO  BEQUIKE  ANNEXA- 
TION OF  PBOPERTY  OVIB  OBJECTION  OF  BESI- 
DENT  FBEEHOLDEBB. 

In  a  proceeding  for  annexation  of  lands  to 
a  city,  evidence  held  to  show  that,  if  not  an- 
nexed, the  inhabitants  of  the  surrounding  ter- 
ritory would  be  denied  governmental  privileges, 
which  they  would  otherwise  enjoy,  that  others 
would  be  deterred  from  locating  in  the  vicinity, 
thereby  postponing  the  development  of  the  sur- 
rounding territory,  and  the  territory  in  ques- 
tion, thug  retarding  the  prosperity  of  the  city 
and  of  the  owners  and  inhabitants  of  such  land, 
requiring  annexation  over  the  objection  of  75 
per  cent,  of  the  resident  freeholders,  in  view 
of  Ky.  St  {  3051. 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty, Criminal,  Common  Law,  and  Equity  Di- 
vision. 

Proceeding  for  the  annexation  of  certain 
lands  to  the  City  of  Covington,  opposed  by 
Susan  R.  Park  and  others,  freeholders.  Judg- 
ment for  plaintiff  City,  and  defendants  ap- 
peal.   Affirmed. 

Stephen  L.  Blakely,  of  Covington,  for  ap- 
pellants. 

A.  E.  Strickiett,  of  Covington,  for  appel- 
lee. 

CLAY,  C.  This  appeal  questions  the  pro- 
priety of  a  Judgment  of  the  Kenton  circuit 
court  approving  the  annexation  of  certain 
territory  to  the  city  of  Covington.  Since  the 
appellants  constitute  more  than  75  per  cent 
of  the  freeholders  residing  In  the  territory 
proposed  to  be  annexed,  the  case  is  controlled 
by  the  following  portion  of  section  3051,  Ken- 
tucky Statutes: 

"If  the  court  shall  be  satisfied  that  75  per 
cent,  or  more  of  the  resident  freeholders  of  the 
territory  sought  to  be  annexed  or  stricken  off 
have  remonstrated,  then  such  annexation  or  re- 
duction shall  not  take  place,  unless  the  court 
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shall  find,  from  the  evidence,  that  a  failure  to 
annex  or  strike  off  will  materially  retard  the 
prosperity  of  such  city,  and  of  the  owners  and 
inhabitants  of  the  territory  sought  to  be  an- 
nexed or  stricken  off.  In  case  the  court  shall 
so  find,  the  annexation  or  reduction  shall  take 
place,  notwithstanding;  the  remonstrance." 

The  territory  proposed  to  be  annexed  lies 
on  the  north  side  of  Twenty-Seventh  street, 
between  Rogers  street  and  Latonia  avenue, 
and  extends  along  Twenty-Seventh  street  for 
about  2,600  feet,  with  an  average  depth  of 
about  750  feet  For  a  short  distance  from 
Twenty-Seventh  street  the  land  is  level. 
Back  of  that  It  Is  rolling,  and  In  the  rear  Is 
quite  steep.  There  are  only  three  dwelling 
houses  on  the  property,  and  the  land  itself 
is  used  in  a  small  way  for  agricultural  pur- 
poses. The  land  is  bounded  on  the  south  and 
east  entirely,  and  partly  on  the  north,  by 
property  belonging  to  the  city.  On  the  south 
side  of  Twenty-Seventh  street,  and  imme- 
diately opposite  the  territory  in  question,  Is 
the  Milldale  Land  Company's  subdivision, 
which  is  divided  into  building  lots  located  on 
streets  which  intersect  with  Twenty-Seventh 
street  Upon  some  of  these  lots  buildings 
have  been  erected,  and  upon  others  buildings 
are  in  process  of  erection.  At  the  points 
where  the  streets  of  the  subdivision  intersect 
with  Twenty-Seventh  street  there  are  lights 
and  hydrants;  the  latter  being  connected 
with  the  main  of  the  Covington  city  water- 
works, which  is  constructed  under  Twenty- 
Seventh  street  It  was  shown  that  the  city 
proposes  to  construct  a  sewer  under  Twenty- 
Seventh  street  and  to  pave  the  street  with 
granite  block,  but  that  it  is  Impracticable  to 
make  these  Improvements  until  the  territory 
in  question  is  annexed  to  the  city.  It  was 
further  shown  that  the  improvement  of 
Twenty-Seventh  street  by  the  construction 
of  a  trunk  sewer,  the  paving  of  the  street 
with  granite  block,  the  construction  of  side- 
walks, and  the  bringing  of  gas  into  that  part 
of  the  city,  would  enhance  the  value  of  the 
property  in  that  section,  including  the  prop- 
erty in  question,  from  60  to  100  per  cent. 
On  the  other  hand,  the  failure  to  annex  the 
territory,  which  wonld  prevent  these  im- 
provements from  being  made,  would  not  only 
retard  the  enhancement  in  price  of  the  prop- 
erty In  question,  but  would  retard  the  growth 
and  prosperity  of  the  city  on  the  opposite 
side  of  the  street  since  that  portion  of  the 
city  would  not  be  built  up  until  the  improve- 
ments were  made.  In  addition  to  this  it  was 
shown  that  the  inhabitants  of  the  territory 
in  question  enjoy  the  same  benefits  and  pro- 
tection from  the  city  government  that  the  in- 
habitants on  the  opposite  side  of  the  street 
now  enjoy. 

In  view  of  the  foregoing  evidence,  we 
see  no  reason  to  disturb  the  finding  of  the 
chancellor.    In    our    opinion,     the    evidence 


makes  It  clear  that  If  the  annexation  does 
not  take  place,  the  Inhabitants  of  the  sur- 
rounding territory  will  be  denied  many  gov- 
ernmental privileges  which  they  would  other- 
wise enjoy,  and  that  this  will  deter  others 
from  locating  In  that  vicinity,  thereby  post- 
poning the  development  of  the  surrounding 
territory  and  the  territory  in  question,  pre- 
venting its  enhancement  in  price,  and  thus 
necessarily  retarding  the  prosperity  not 
only  of  the  city,  but  of  the  owners  and  In- 
habitants of  the  territory  sought  to  be  an- 
nexed. 

Judgment  affirmed. 


DAVIS  et  al.  ▼.  FIRST  NAT.  BANK  OF 
PRINCETON. 

(Court  of  Appeals  of  Kentucky.    Feb.  24,  1920.) 

1.  FRAUDULENT       CONVEYANCES       S=»181(l)— 

Deed  bt  husband. to  wive  invalid  so  fax 

AS  WITHOUT  CONSIDERATION. 

Conveyance  by  husband  to  wife  with  fraud- 
ulent intent  unknown  by  her,  though  in  view  of 
separation  between  them,  was  fraudulent  as 
against  his  existing  debts,  to  the  extent  that 
the  value  of  the  property  so  conveyed  exceeded 
the  value  of  that  then  conveyed  by  her  to  him. 

2.  Fraudulent  conveyances  ®=>282  —  Cir- 
cumstances PUTTINQ  ON  GRANTEE  BUBDEN 
OF  PBOVINO  IGNORANCE  OF  FBAUD  TO  ENTI- 
TLE HIM  TO  BECOVEB  CONSIDERATION  PAID. 

Circumstances  held  to  serve  to  show  grantee 
had  knowledge  of  fraudulent  intent  with  which 
conveyance  was  made,  putting  on  him  the  bur- 
den of  proving  ignorance  of  the  fraud. 

3.  Fraudulent   conveyances   @=s>183(1)— To 

BECOVEB    BACK    CONSIDEBATION    PAID    GHAN- 
TEE  MUST  BE  IGNORANT  OF  GRANTOR'S  FBAUD. 

It  is  only  where  the  grantee  is  ignorant  of 
his  grantor's  intent  to  defraud  creditors  that 
the  grantee  can,  on  the  setting  aside  of  the 
conveyance,  recover  back  the  consideration  paid 
by  him. 

Appeal  from  Circuit  Court  Caldwell 
County.  * 

Action  by  the  First  National  Bank  of 
Princeton  against  J.  B.  Davis  and  others. 
Judgment  for  plaintiff,  and  the  named  de- 
fendant and  another  appeal.  Affirmed  In 
part  and  In  part  reversed  and  remanded. 

R.  W.  Lisanby,  of  Princeton,  for  appellants. 
S.  D.  Hodge,  of  Princeton,  for  appellee. 

SETTLE,  J.  In  May,  1917,  Karl  Wynne 
as  principal  and  D.  B.  Leech  as  his  surety 
executed  to  the  appellee,  First  National  Bank 
of  Princeton,  a  note  for  $600,  due  six  months 
after  date,  upon  which  Wynne  secured  a 
loan  from  the  bank  of  that  amount.  Wynne 
1b  the  son-in-law  of  Leech  and  of  the  appel- 
lant Mrs.  Fanny  Leech,  and  the  latter  is  the 
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daughter  of  the  appellant  3.  B.  Davis.  The 
note  mentioned  became  due  in  November, 
1917,  and  Wynne,  being  unable  to  pay  it,  was 
permitted  by  the  bank  to  renew  it,  with 
Leech  as  surety,  to  mature  six  months  after 
date. 

Leech  and  wife  seem  to  have  had  some 
marital  trouble  which  ended  in  an  agreement 
between  them  to  live  apart,  which  agreement 
was  made  some  time  in  the  fall  of  1917.  In 
the  latter  part  of  December,  1917,  Leech  re- 
moved to  Detroit,  Mich.,  where  he  has  since 
resided;  but  the  day  before  his  departure 
from  Princeton  he  conveyed  to  his  wife,  the 
appellant  Fanny  Leech,  his  residence  ami  lot 
upon  which  it  stands,  situated  on  a  leading 
street  of  Princeton.  At  the  same  time  she 
conveyed  to  him  a  smaller  house  and  lot  ad- 
joining the  home  place;  both  deeds  were  du- 
ly recorded  in  the  office  of  the  clerk  of  the 
Caldwell  county  court.  It  will  be  seen  from 
what  has  been  said  that  these  conveyances 
were  executed  about  a  month  after  the  re- 
newal of  the  Wynne  and  Leech  note  and  aft- 
er the  Insolvency  of  Wynne  had  become  well 
known  in  the  community.  When  Leech  left 
for  Detroit  he  carried  with  him  the  only  per- 
sonal property  of  which  he  was  known  to  be 
the  owner,  and  he  at  the  time  owned  no  real 
estate  in  Princeton,  except  the  small  lot  and 
house  conveyed  him  by  his  wife.  Some  time 
after  his  departure  from  Princeton  he  claim- 
ed to  have  sold  to  his  father-in-law,  the  ap- 
pellant J.  D.  Davis,  the  small  lot  and  house 
in  question.  It  does  not  appear  when  the 
deed  conveying  this  lot  to  the  father-in-law 
was  executed,  but  does  appear  that  the  latter 
held  it  in  his  possession  unrecorded  for  sev- 
eral months  after  he  claimed  to  have  receiv- 
ed it,  and  that  he  did  not  have  his  daughter, 
the  'appellant  Fanny  Leech,  sign  and  ac- 
knowledge the  deed  or  put  it  to  record  until 
after  the  institution  by  the  bank  of  this  ac- 
tion to  recover  the  amount  of  the  note  which 
had  been  executed  by  Wynne  and  Leech,  and 
which  became  due  in  May,  1918,  and  of  a 
smaller  past-due  note  executed  to  it  by  the 
same  parties,  upon  which  there  was  a  bal- 
ance due  of  $100,  with  accrued  interest. 

The  action  was  brought  by  the  appellee, 
First  National  Bank,  in  September,  1918. 
The  petition  alleged  the  insolvency  both  of 
Wynne  and  Leech  and  the  nonresidence  of 
the  latter,  attacked  as  fraudulent  the  con- 
veyances from  Leech  to  his  wife  and  father- 
in-law,  and  prayed  that  the  deeds  be  set 
aside  and  both  pieces  of  property  thereby 
conveyed  subjected  to  the  bank's  debts;  to 
which  end  an  attachment  was  prayed,  issued, 
and  caused  to  be  levied  on  both  lots.  The  ap- 
pellants, Fanny  Leech  and  J.  B.  Davis,  by 
separate  answers  traversed  the  averments  of 
the  petition,  except  as  to  the  Insolvency  of 
Wynne  and  Leech.  On  the  hearing  the  cir- 
cuit court  adjudged  the  deeds  in  question 
fraudulent,  sustained  the  attachment,   and 


subjected  the  lots  to  the  payment  of  appel- 
lee's debts,  but  directed  that  the  smaller  lot 
conveyed  Davis  be  first  sold  and  then  that 
the  larger  lot  conveyed  Mrs.  Leech  be  sold. 
subject  to  her  right  of  homestead  therein  of 
the  value  of  $1,000,  which  should  be  paid  her 
out  of  the  proceeds  of  the  sale  of  the  lot  be- 
fore applying  any  part  thereof  on  appellee's 
debts.  The  appellants  complain  at  the  judg- 
ment; hence  this  appeal. 

[1]  We  think   the  evidence  clearly   estab- 
lishes the  fraudulent  intent  with  which  D.  B 
Leech  made  both  the  conveyances  herein  at- 
tacked.   It  is  the  claim  of  Mrs.  Leech  that 
the  deed  by  which  the  larger  lot  was  convey- 
ed heivby  her  husband  and'  the  smaller  one 
to  her  husband  by  her  were  made  in  view 
of  a  separation  between  them  and  to  settle 
their  property  rights.    However  that  may  be, 
the  conveyance  from   the  husband   must  be 
deemed  fraudulent  as  to  his  debts  then  exist- 
ing to  the  extent  that  it  was  without  con- 
sideration.    We  are  not  convinced  that  the 
wife  had  knowledge  of  the  fraudulent  intent 
of  the  husband,  but  it  is  manifest  that  the 
only  consideration  passing  from  her  to  the 
husband   for   the   conveyance   was    the  lot 
which  she  on  the  same  day  conveyed  him, 
and  this  lot  the  evidence  shows  to  have  been 
worth  $450.    The  larger  lot  conveyed  her  by 
him  is  shown  by  the  evidence  to  be  worm 
$2,500;   therefore  the  only  consideration  that 
was  paid  by  her  for  this  lot  was  $450,  the 
value  of  the  smaller  lot  she  conveyed  the 
husband.    So  to  the  amount  of  the  difference 
between  $450  and  $2,500,  the  value  of  the  lot 
conveyed  the  wife  by  the  husband,  the  con- 
veyance was  without  consideration  and  there- 
fore voluntary,  which  made  it  fraudulent  as 
to  the  pre-existing  debts  of  the  appellee  bank. 
In  view  of  which  we  think  the  court,  in  ad- 
dition to  the  value  of  a  homestead,  should 
by  its  judgment  also  have  directed  the  pay- 
ment to  her,  out  of  its  proceeds  when  sold, 
the  $450,  shown  to  be  the  value  of  the  lot  con- 
veyed by  her  to  the  husband. 

[2,  3]  Without  going  into  details  respecting 
the  evidence  introduced  in  support  of  the 
attack  upon  the  bona  fides  of  the  conveyance 
from  D.  B.  Leech  to  the  appellant  Davis,  it 
is  sufficient  to  say  that  the  confidential  rela- 
tions of  the  parties,  the  suspicious  circum- 
stances attending  the  alleged  sale  of  the  lot, 
the  vagueness  of  Davis'  statements  as  to 
when  and  how  he  claimed  to  have  paid  for 
the  lot,  his  knowledge  af  the  liability  of  his 
grantor  upon  the  note  to  the  bank  and  of  his 
insolvency,  together  with  his  quasi  conceal- 
ment of  the  deed  by  which  the  lot  was  .con- 
veyed him  and  the  fact  that  he  did  not  have 
it  recorded  until  after  the  institution  of  this 
action,  all  served  to  show  knowledge  on  his 
part  of  the  fraudulent  intent  with  which 
the  conveyance  was  made  and  put  upon  him 
the  burden  of  proving  his  ignorance  of  the 
fraud  of  his  grantor ;  and  that  being  true  he 
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is  not  entitled  to  be  repaid  what  he  claims 
*o  have  paid  his  grantor  for  the  lot  Cald- 
-well  v.  Puckett,  186  Ky.  Ill,  216  S.  W.  844 ; 
Perry,  etc.,  v.  Klrsh  &  Co.,  157  Ky.  109,  162 
S.  W.  665 ;  Pace's  Trustee  v.  Pace  &  Co.,  162 
Ky.  467,  172  8.  W.  025. 

For  the  reasons  Indicated  the  Judgment  Is 
affirmed  as  to.  the  appellant  Davis,  and  re- 
versed as  to  Mrs.  Leech  in  so  far  as  it  failed 
to  allow  her  the  value  of  the  lot  conveyed  by 
her  to  her  husband,  and  the  cause  remanded 
for  the  entering  of  such  Judgment  as  will  ac- 
cord with  the  opinion. 


HORNING  et  aL  v.  FISCAL  COURT  OF 
CALDWELL  COUNT!  et  al. 


(Court  of  Appeals  of  Kentucky. 
1920.) 


Feb.  17, 


1.  Elections  *=>298(1)— Test  as  to  validity 

STATED. 

The  essential  thing  to  determine  concerning 
an  election  lawfully  held  is  whether  the  result 
as  certified  by  the  election  commissioners 
speaks  the  will  of  the  electorate,  and  an  elec- 
tion should  always  be  allowed  to  stand  if  there 
is  a  fair  and  practical  way  of  determining  that 
the  result  of  the  election  spoke  the  will  of 
those  legally  participating  or  legally  entitled 
and  desirous  of  participating. 

2.  Counties  *=»196<7)— Petition  attacking 
validity  of  special  bond  election  is  in- 
SUFFICIENT IT  IT  FAILS  TO  SHOW  THAT  THE 
IRREGULARITY  ALLEGED  AFFECTED  THE  RE- 
SULT. 

In  a  suit  to  enjoin  the  issue  and  sale  of 
county  bonds,  based  upon  the  alleged  invalidity 
of  the  bond  election,  a  paragraph  of  the  peti- 
tion based  upon  failure  of  the  county  judge  to 
properly  designate  registration  day  was  insuffi- 
cient, where  it  failed  to  show  that  the  result 
of  the  election  would  have  been  different  if  the 
county  judge  had  properly  ordered  the  special 
registration,  or  that  his  failure  to  do  so  in 
any  way  influenced  the  result. 

8.  Counties    ORBITS  —  Statute    directing 
-  county  judge  "shall"  set  date  fob  spe- 
cial bond  election  dibeotoby  merely. 
That,  in  fixing  the  date  of  a  special  bond 
election,  the  county   court   supplied  the  date 
therefor  in  the  petition  for  the  election,  but  in 
the  order  set  it  three  days  earlier,  did  not  in- 
validate the  election;   the  provision  of  Ky.  St. 
|  4307,  directing  the  election  to  be  held  on  the 
day  named  in  the  petition  not  being  mandatory, 
the  use  of  the  word  "shall,"  although  usually 
indicative  that  the  provision  is  mandatory,  will 
not  be  so  held  if  the  legislative  intent  appears 
otherwise. 

rEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Shall.] 

4.  Counties  $=>178— Requisites  of  validity 

op  special  county  bond  election  stated. 

Under  Ky.  St  |  4307,  relating  to  special 

county  bond  elections,  it  is  essential  to  the  va- 


lidity of  an  election  thereunder  that  the  peti- 
tion therefor  shall  be  subscribed  by  160  legal 
voters  who  are  freeholders,  that  the  order  be 
made  at  a  regular  term  of  the  county  court 
that  it  be  not  held  earlier  than  60  days  after 
application,  and  that  it  be  advertised  for  30 
days. 

5.  Counties  <8=»178  —  Sheriff's  notice  of 
/special  county  bond  election  need  not 

state  that  it  will  be  held  as  provided 

by  court  order. 
A  sheriffs  notice  of  a  special  county  bond 
election  is  not  insufficient  because  it  fails  to 
state  that  the  sheriff  would  hold  the  election  as 
provided  by  the  order  of  the  court 

6.  Injunction  «J=»U4(4)  —  Intervener  may 

ADOPT    PETITIONERS'    PLEADING    OVER    THEIR 
OBJECTION. 

In  a  suit  to  enjoin  issuance  and  sale  of 
county  bonds,  that  an  intervener  waB,  over  pe- 
titioners' objection,  allowed  to  file  an  interven- 
ing petition  in  which  he  referred  to  the  plead- 
ings of  the  original  petitioners,  and  adopted 
them,  and  joined  in  their  prayer  for  relief,  was 
not  error. 

7.  Appeal  and  error  *=»877(7)— Allowance 
of  intervening  petition  in  butt  to  en- 
join issue  and  sale  of  county  bonds  was 
harmless  error. 

That,  in  a  suit  to  enjoin  issuance  and  sale 
of  county  bonds,  an  intervener  was  allowed, 
over  petitioners'  objection,  to  adopt  their  pe- 
tition, if  error,  did  not  prejudice  petitioners; 
intervener  not  complaining  of  the  court's  ac- 
tion in  dismissing  his  petition. 

8.  Injunction  «j=»121  —  Amended  petition 
merely  amplifying,  but  not  adding  to, 
original  petition  may  be  pboperly  re- 
FUSED. 

An  amended  petition  offered  by  petitioner, 
in  a  suit  to  enjoin  issuance  and  sale  of  county 
bonds,  merely  amplifying  the  cause  of  action 
set  out  in  the  first  petition,  without  alleging 
any  additional  fact  adding  to  those  already 
contained  in  the  petition,,  may  be  properly  re- 
fused. 

9.  Appeal  and  ebbor  *=»1170(6)— Failure  to 
set  for  trial  an  issue  of  fact  in  suit  to 
enjoin  issue  of  county  bonds  harmless 
where  petitioner  would  not  be  benefit- 
ed by  decision  on  such  issue. 

Where  a  petition,  in  a  suit  to  enjoin  issu- 
ance and  sale  of  county  bonds,  raised  an  issue 
of  fact  as  to  whether  the  petitioners  for  the 
special  bond  election  named  a  certain  day  for 
the  holding  of  such  election,  or  whether  the 
date  was  inserted  by  the  county  judge,  and 
such  issue,  if  decided  in  favor  of  petitioners, 
would  have  availed  them  nothing,  it  was  no  is- 
sue in  reality  requiring  the  cause  to  be  set  for 
trial  as  provided  by  Civ.  Code  Prac.  §  367a, 
subsec.  5,  in  view  of  section  756,  providing  that 
a  judgment  shall  not  be  reversed  or  modified 
except  for  prejudicial  error. 

Appeal  from  Circuit  Court,  Caldwell  County. 

Suit  by  Joe  Horning  and  others  against  the 
Fiscal  Court  of  Caldwell  County  and  others  to 
enjoin  the  issue  or   sale  of  county   bonds, 
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wherein  M.  R.  Kevll  lnterrened.  From  a  de- 
cree dismissing  the  petition  of  plaintiffs,  and 
also  that  of  Intervener,  they  appeal.  Af- 
firmed. 

R.  W.  Lisanby,  of  Princeton,  for  appellants. 
-     J.  C.  Gates,  J.  E.  Baker,  and  Albert  Morse, 
Co.  Atty.,  all  of  Princeton,  for  appellees. 

HURT,  J.  On  the  27th  day  of  September, 
1919,  a  special  election  was  held  at  the  various 
polling  places  in  Caldwell  county  for  the  pur- 
pose of  taking  the  sense  of  the  legal  voters  of 
the  county  upon  the  question  whether  or  not 
the  fiscal  court  should  have  the  power  to  issue 
and  sell  the  bonds  of  the  county  to  the  amount 
of  $300,000  for  the  purpose  of  building,  con- 
structing, and  reconstructing  public  roads. and 
bridges  in  the  county  as  provided  by  section 
4307,  Ky.  Stats.  The  election  resulted  In  a 
majority  of  the  persons  who  voted  at  the  elec- 
tion casting  their  votes  in  favor  of  issuing 
the  bonds.  The  appellants  Instituted  this  ac- 
tion to  enjoin  the  county  and  the  fiscal  court 
thereof  from  Issuing  or  selling  the  bonds.  Up- 
on a  hearing  the  circuit  court  adjudged  that 
the  petition  of  appellants,  and  also  the  peti- 
tion of  M.  R.  Kevll,  an  intervening  petitioner, 
be  dismissed,  and  from  this  judgment  the  ap- 
pellants have  appealed.  The  grounds  of  re- 
versal relied  upon  are  that  the  court  erred 
in  the  following  particulars: 

(1)  In  sustaining  the  defendants'  demurrer 
to  the  second  paragraph  of  the  petition. 

(2)  In  overruling  the  plaintiffs'  demurrer 
to  the  second  paragraph  of  the  answer. 

(3)  In  overruling  exceptions  to  the  deposi- 
tion of  the  Judge  of  the  county  court 

(4)  In  adjudging  that  the  advertisement  of 
the  election  made  by  the  sheriff  was  sufficient 
to  uphold  the  validity  of  the  election. 

(5)  In  permitting  the  petition  of  the  in- 
tervening plaintiff  to  be  filed. 

(6)  In  overruling  the  plaintiffs'  motion  to 
file  an  amended  petition. 

(7)  In  ordering  the  submission  of  the  action 
for  trial  and  Judgment  and  rendering  final 
Judgment  therein  before  it  stood  for  trial, 
In  accordance  with  the  provisions  of  the  Civil 
Code. 

These  objections  to  the  soundness  of  the 
judgment  will  be  considered  in  their  order. 

(a)  The  second  paragraph  of  the  petition, 
to  which  the  trial  court  sustained  a  general 
demurrer,  and  which  the  plaintiffs,  who  are 
appellants  here,  did  not  offer  to  amend,  set 
forth  as  one  of  their  causes  of  action  and 
one  of  the  reasons  why  the  election  was  in- 
valid that  the  county  of  Caldwell  contained 
the  city  of  Princeton,  a  city  of  the  fourth 
class,  wherein  persons,  to  qualify  themselves 
to  vote,  are  required  to  register  for  that  pur- 
pose preceding  the  election,  and  that  the 
county  judge,  when  the  order  was  made  for 
the  election  to  be  held  for  the  purpose  of 
authorizing  the  fiscal  court  to  issue  and  sell 
the  bonds  of  the  county  for  road  and  bridge 


purposes,  did  not  at  the  same  time  fix  a  day 
for  the  registration  of  persons  who  resided 
in  Princeton  entitled  to  vote  thereat  whose 
names  had  not  been  recorded  on  the  regis- 
tration books  for  that  year,  and  did  not  pub- 
lish the  fact  of  the  registration  provided  for 
as  the  time  and  place  of  holding  the  special 
registration  was  required  to  be  published  as 
provided  by  section  1495,  Ky.  Stats.,  but,  in- 
stead of  having  made  the  order  for  the  regis- 
tration on  July  21st,  the  day  upon  which  the 
order  to  hold  the  election  was  made,  on  the 
28th  day  of  July  thereafter  made  an  order 
providing  for  the  special  registration,  but 
that  the  order  was  not  entered  of  record  nor 
lodged  for  record  in  the  office  of  the  clerk  ot 
the  county  court,  nor  was  It  delivered  to  the 
sheriff.  The  pleading  does  not  advise  us 
whether  a  registration  was  actually  had  or 
was  not  had,  nor  whether  the  voters  who  re- 
sided In  the  city  of  Princeton  participated  or 
did  not  participate  in  the  election,  nor  whether 
they  voted  or  were  denied  the  right  to  vote  at 
the  election  on  account  of  the  alleged  irregu- 
larities of  the  registration,  If  the  registration 
was  had,  or  whether  they  were  all  or  any  of 
them  denied  the  right  to  vote  because  of  the 
fact  that  no  opportunity  was  given  them  to 
register  as  Voters.  The  number  of  persona 
who  resided  in  Princeton  who  were  qualified 
to  vote  at  the  election  if  registered  is  not  al- 
leged in  the  pleading,  nor  does  it  undertake  to 
say  how  many  of  such  persons  voted  at  the 
election,  if  any  of  them  voted,  or,  if  denied 
the  right  to  vote,  how  many  of  them  offered  to 
vote  and  were  denied  the  privilege.  Neither 
does  the  pleading  show  how  many  voters  in 
the  county  cast  their  votes  in  favor  of  the  is- 
suing of  the  bonds  nor  the  number  who  voted 
against  the  issuing  of  the  bonds.  Upon  this 
subject  the  only  Information  conveyed  by  the 
petition  is  that  the  majority  for  the  issual  of 
the  bonds  was  286,  and  the  averment  of  the 
petition  that  a  majority  of  the  legal  votes 
cast  were  cast  in  favor  of  giving  the  fiscal 
court  the  authority  to  issue  and  sell  the  bonds. 
There  is  an  absence  from  the  petition  of  any 
averment  to  the  effect  that  the  alleged  Irregu- 
larities in  ordering  the  registration  had  any 
effect  upon  the  result  of  the  election  in  one 
way  or  the   other. 

[1]  The  essential  thing  to  determine  con- 
cerning an  election  lawfully  held  is  whether 
the  result  as  certified  by  the  election  com- 
missioners speaks  the  will  of  the  electorate, 
and  an  election  should  always  be  allowed  to 
stand  if  there  is  a  fair  and  practical  way  of 
determining  that  the  result  of  the  election 
spoke  the  will  of  those  legally  participating  or 
legally  entitled  and  desirous  of  participation. 
One  of  the  constitutional  guaranties  is  that 
elections  must  be  "fair  and  equal,"  which 
means  that  all  persons  who  are  entitled  to 
participate  In  an  election  as  voters  shall  have 
an  equal  opportunity  to  do  so,  and  shall  not 
be  denied  such  right,  but,  before  a  court  Is 
authorized  to  hold  an  election  to  be  void  as 


Digitized  by 


Google 


Ky.) 


HORNING  v.  FISCAL  COURT 
(118  B.W.) 


991 


not  expressive  of  the  will  of  the  electorate, 
because  legal  voters  have  been  denied  the 
right,  or  because  illegal  voters  have  been  per- 
mitted to  vote,  it  must  appear  that  such  de- 
nial of  legal  voters  to  participate  or  the  par- 
ticipation of  the  illegal  voters  had  such  an 
Influence  upon  the  result  of  the  election  as 
certified  that  it  cannot  be  determined  that 
such  result  was  the  will  of  such  number  of 
the  legal  voters  as  were  necessary  to  effect 
such  result.  Hence  in  many  cases  of  contest- 
ed elections,  where  legal  voters  have  been  de- 
nied the  right  to  vote  by  fraud,  bribery,  vio- 
lence, the  acts  of  officers,  through  mistake, 
or  the  faults  of  the  law,  the  election  will  not 
be  set  aside  unless  It  appears  that  the  number 
of  the  legal  voters  who  were  deprived  of  the 
right  to  vote,  when  added  to  the  votes  certfc 
fled  for  the  minority,  changes  the  result  of 
the  election,  or  where  the  number  of  illegal 
voters  who  were  permitted  to  vote  and  for 
whom  or  for  what  they  voted  cannot  be  as- 
certained is  such  a  number  that,  when  sub- 
tracted from  the  majority,  the  result  of  the 
election  as  certified  is  changed.  The  election, 
under  such  circumstances,  is  held  for  naught, 
because  of  the  impossibility  of  determining 
the  will  of  the  electorate.  Banks  v.  Sergent, 
104  Ky.  843,  48  8.  W.  149,  20  Ky.  Law  Rep. 
1024;  Scholl  v.  Bell,  125  Ky.  778,  102  S.  W. 
248,  31  Ky.  Law  Rep.  336 ;  Harrison  v.  Stroud, 
129  Ky.  193,  110  S.  W.  828,  83  Ky.  Law  Rep. 
663,  16  Ann.  Cas.  1050;  Ford  v.  Hopkins, 
141  Ky.  181,  132  S.  W.  642;  Wallbrecht  v. 
Ingram,  164  Ky.  476,  175  8.  W.  1022 ;  Hardy 
v.  Russell,  181  Ky.  287,  204  S.  W.  146. 

[2]  The  opinion  in  Early  v.  Rains,  121  Ky. 
439,  89  S.  W.  289,  28  Ky.  Law  Rep.  415,  relied 
upon  by  appellants  as  announcing  a  contrary 
doctrine  to  that  above  stated,  does  in  fact  do 
so,  but  the  conclusion  in  that  case,  as  stated 
In  Wallbrecht  v.  Ingram,  supra,  has  not  been 
followed  by  the  numerous  cases  decided  by 
the  court  since  its  rendition.  The  opinion 
in  Taylor  v.  Betts,  141  Ky.  138,  132  S.  W. 
162,  relied  upon  by  appellants,  does  not  an- 
nounce a  contrary  principle  to  that  herein  de- 
clared, since  in  that  case  the  election  was  de- 
clared void  because  two-thirds  of  the  voters 
who  participated  were  not  eligible  to  vote, 
and  the  will  of  the  legal  voters  therefore 
could  not  be  ascertained.  Hence  it  is  un- 
necessary to  decide  whether  the  manner  and 
time  of  ordering  the  registration  was  such  an 
Irregularity  as  to  make  the  registration  void 
if  the  registration  was  held,  as  the  pleading 
fails  to  show  that  the  result  of  the  election 
would  have  been  different  if  the  county  judge 
had  ordered  the  special  registration  at  the 
same  time  he  ordered  the  election,  or  that 
his  failure  to  do  so  in  any  way  Influenced  the 
result,  and  the  demurrer  was  properly  sus- 
tained. 

(b)  To  determine  the  soundness  of  the  rul- 
ing of  the  court  in  overruling  the  plaintiffs' 
demurrer  to  the  second  paragraph  of  the 


answer,  it  is  necessary  to  advert  to  the  first 
paragraph  of  the  petition,  as  the  second  para- 
graph of  the  answer  was  a  plea  in  avoidance 
of  the  cause  of  action  set  out  in  the  first 
paragraph  of  the  petition.  In  the  first  para- 
graph of  the  petition  the  plaintiffs  alleged 
that  the  election  was  void  for  the  reason  that 
the  county  court  was  without  authority  to 
order  the  election  held  on  the  27th  day  of 
September  as  no  one  had  signed  or  lodged  a 
petition  with  the  county  judge  requesting  an 
election  to  be  held  on  the  27th  day  of  Septem- 
ber, but  the  petition  which  was  filed  with 
the  Judge  of  the  county  court  requested  the 
election  to  be  held  upon  the  30th  day  of  Sep- 
tember, and  the  action  of  the  judge  in  order- 
ing the  election  held  upon  the  27th  of  Septem- 
ber was  without  authority,  and  did  not 
authorize  the  holding  of  an  election  upon 
that  day.  The  first  paragraph  of  the  answer 
was  a  traverse,  and  in  the  second  paragraph 
the  defendants  alleged  that  the  petition,  when 
received  by  the  county  judge,  did  not  name 
any  day  upon  which  the  election  was  desired 
to  be  held  by  the  petitioners,  and  that,  before 
filing  or  ordering  the  filing  of  same  in  the 
county  court,  the  county  Judge,  Intending  to 
order  the  election  to  be  held  on  the  last  Satur- 
day in  September,  and  at  the  time  thinking 
that  the  last  Saturday  in  September  was  the 
30th  day  of  that  month,  inserted,  without  any 
directions  from  the  petitioners,  the  words 
"September  30th"  as  the  date  for  holding 
the  election,  but,  while  preparing  the  order 
to  be  entered  upon  the  order  book  of  the 
county  court  ordering  the  election,  he  dis- 
covered that  he  was  mistaken  about  the  last 
Saturday  In  the  month  of  September  being  the 
80th  and  was  reminded  that  it  was  the  27th, 
and  he,  accordingly  prepared  and  had  enter- 
ed the  order  calling  the  election  for  the  27th, 
but  before  the  entry  of  the  order  caused  the 
petition  to  be  filed,  overlooking  the  fact  that 
he  had  inserted  the  30th  day  of  September 
in  the  petition,  and  forgetting  to  correct  It 
so  as  to  make  it  to  conform  to  the  -order  call- 
ing the  election,  although  he  had  Intended  to 
do  so.  The  statute  which  governs  the  pro- 
cedure for  ordering  such  an  election  Is  sec- 
tion 4307,  Ky.  Stats.,  and  the  portion  of  It 
which  bears  upon  the  particular  question  un- 
der consideration,  here  is  as  follows: 

"Before  the  bonds  authorized  under  this  act, 
shall  be  issued,  the  county  court  of  the  county, 
upon  the  petition  of  one  hundred  and  fifty 
legal  voters  who  are  freeholders  of  the  county, 
shall  at  the  regular  term  thereof,  after  receiv- 
ing said  petition,  make  an  order  on  his  order 
book  directing  an  election  to  be  held  in  said 
county  on  some  day  named  in  said  petition,  not 
earlier  than  sixty  days  after  said  application 
is  lodged  with  the  judge  of  said  court,  which 
order  shall  direct  the  sheriff  of  the  county  to 
advertise  said  election  and  the  objects  there- 
for for  at  least  thirty  days  next  before  the 
day  thereof  in  some  newspaper  having  the  larg- 
est circulation  in  the  county  and  also  by  print- 
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ed  handbills  posted  up  at  not  less  than  four 
public  places  in  each  voting  precinct  in  the 
county  and  at  the  courthouse  door." 

[3]  In  Denton  v.  Pulaski  County,  170  By.  33, 
185  S.  W.  481,  a  similar  question  to  the  one 
raised  herein  was  under  consideration.  In 
that  case  the  petition  As  filed  did  not  designate 
or  name  any  day  for  the  holding  of  the  elec- 
tion.   It  simply  requested  that  the  election  be 

ordered  to  be  held  on  the day  of , 

1915.  No  date  for  the  election  was  ever  in- 
serted. The  county  court,  however,  ordered 
the  election  to  be  held  fixing  the  date  for  it  in 
its  order.  It  was  insisted  that  the  county 
court  was  without  Jurisdiction  to  order  the 
election  held  upon  any  day,  except  upon  the 
one  named  in  the  petition,  and,  as  the  petition 
did  not  name  any  day,  the' county  court  was 
without  authority  to  order  the  election,  and 
hence  the  election  was  invalid.  This  court 
held  that,  where  the  petitioners  had  not  nam- 
ed the  day  for  the  election  in  the  petition,  such 
fact  did  not  deprive  the  county  court  of  au- 
thority to  order  the  election  within  the  time 
provided,  and,  if  the  election  was  legally  and 
properly  held,  the  fact  that  the  county  court 
bad  fixed  the  day  Instead  of  the  petitioners 
did  not  affect  the  validity  of  the  election.  This 
was  In  effect  a  holding  that  the  provision  of 
the  statute  which  provides  that  the  election 
shall  be  ordered  to  be  held  "on  some  day  nam- 
ed in  the  petition"  was  not  a  mandatory  re- 
quirement, but  was  in  its  nature  only  directo- 
ry, and  a  failure  to  comply  with  it  strictly,  if 
the  election  was  otherwise  legally  held,  did  not 
render  the  election  Invalid.  Hence,  in  accord- 
ance with  the  holding  in  that  case,  there  could 
be  no  doubt  of  the  authority  of  the  county 
court  to  order  the  election  to  be  held  upon  the 
27th  day  of  September,  if  no  date  for  the  elec- 
tion had  been  inserted  in  the  petition  by  the 
county  Judge  before  be  caused  same  to  be 
filed  in  the  county  court,  and  the  only  ques- 
tion that  arises  is:  Could  the  unauthorized  act 
of  the  county  Judge  in  inserting  in  the  blanks 
left  for  the  date  in  the  petition  the  words 
"September  30th,"  when  the  petitioners  had 
without  suggestion  left  to  the  discretion  of 
the  county  court  the  naming  of  the  day  upon 
which  the  election  should  be  held,  deprive  the 
county  court  of  the  power  to  select  for  the 
day  of  the  election  a  day  other  than  that 
named  In  the  petition?  It  is  Insisted  for  ap- 
pellants, however,  that  the  petitioners  not 
having  named  a  date  for  the  election  in  their 
petition  when  same  was  lodged  with  the 
county  Judge  to  be  filed,  he  was  invested 
with  authority,  as  the  agent  of  the  petitioners, 
to  insert  a  date  for  the  election,  and  that, 
when  the  petition  was  filed,  the  naming  ot 
the  date  in  the  petition  became  the  act  of  the 
petitioners,  and  the  county  court  had  no 
authority  to  name  another  day  for.  the  elec- 
tion. Conceding  for  the  time  being  that  the 
insertion  of  the  30th  day  of  September  as  the 
day  for  the  election  was  the  act  of  the  pe- 


titioners and  inserted  by  authority  from  them, 
did  the  act  of  the  county  court,  after  the  pe- 
tition was  filed,  in  ordering  the  election  to  be 
held  upon  the  27th  instead  of  the  30th,  render 
the  election  Invalid?  In  other  words,  does  a 
county  court,  after  such  petition  Is  filed  which 
names  a  day  for  the  election,  have  the  author- 
ity to  disregard  the  day  named  and  select 
another  within  the  limits  prescribed  by  the 
statute?  A  conclusion  in  regard  to  this  ques- 
tion would  necessarily  depend  upon  whether 
the  direction  to  order  the  election  to  be  held 
"on  some  day  named  in  the  petition"  was 
mandatory  or  merely  directory,  and  this  de- 
pends, of  course,  upon  the  legislative  inten- 
tion to  be  gathered  from  all  the  provisions 
of  the  statute;  Its  nature,  object,  and  the 
result  of  holding  the  provision  to  be  manda- 
tory or  directory  being  considered. 

[4]  In  Denton  v.  Pulaski  County,  supra.  It 
was  said  that  the  purpose  of  the  Legislature 
was  to  give  the  petitioners  the  right  to  name 
a  day  for  the  election  in  the  petition,  if  they 
chose  to  do  so,  and  upon  their  failure  to  do 
so  the  court  had  authority  to  fix  the  date,  but 
the  question  as  to  whether  the  court  might  fix 
a  day  other  than  the  one  named  in  the  pe- 
tition without  rendering  the  election  Invalid 
was  not  before  us  for  decision.  The  prereq- 
uisites necessary  to  give  the  county  court 
Jurisdiction,  as  required  by  the  statute,  are 
that  the  petition  must  be  subscribed  by  150 
legal  voters  who  are  freeholders,  but  the 
naming  of  a  day  for  the  election  In  the  pe- 
tition is  not  a  Jurisdictional  fact.  Denton  v. 
Pulaski  County,  supra.  The  petitioners  are 
not  required  to  do  so.  The  use  of  the  word 
"shall"  In  a  statute  with  reference  to  some 
requirement  is  usually  indicative  that  the 
provision  is  mandatory,  but  it  will  not  be  so 
held  if  the  legislative  Intention  appears  other- 
wise. An  essential  thing  to  the  validity  of 
an  election  held  under  the  statute  supra,  is 
that  the  petition  shall  be  subscribed  by  150 
legal  voters  who  are  freeholders,  and  that 
the  order  be  made  at  a  regular  term  of  tttt 
county  court,  and  these  are  mandatory,  be- 
cause they  are  prerequisites  to  jurisdiction  to 
order  the  election.  It  is  likewise  essential  to 
the  validity  of  such  an  election  that  it  be  not 
held  earlier  than  60  days  after  the  application 
is  made,  and  that  it  be  advertised  for  30  days 
theretofore  in  order  to  give  notice  to  the  per- 
sons effected  by  such  an  election  of  the  time 
and  place  of  its  holding  and  the  time  and  op- 
portunity to  consider  their  Interests  In  con- 
nection with  it  and  their  duty  in  reference  to 
it  in  the  protection  and  advancement  of  their 
rights  and  interests.  These  provisions  are, 
without  doubt,  mandatory,  and,  unless  strict- 
ly complied  with,  would  render  the  election 
without  effect.  The  provision  providing  that 
the  election  be  ordered  to  be  held  "on  some 
day  named  in  the  petition"  could  only  be  a 
provision  for  orderly  procedure.  After  de- 
ferring the  election  to  the  time  required  after 


Digitized  by 


Google 


Ky.) 


HORNING  V.  FISCAL  COURT 

(>18  8.W.) 


993 


the  application,  and  after  80  days'  notice  hav- ; 
lng  been  given  of  the  election,  It  would  seem 
to  be  Immaterial  whether  the  election  was 
held  upon  a  day  in  one  week  or  a  day  in  the 
next  week.  The  burden  of  taxation  imposed 
by  it  would  be  the  same,  and  the  results,  ben- 
eficial or  otherwise,  would  be  the  same  wheth- 
er the  election  was  held  upon  one  day  or 
another.  To  construe  the  statute  as  manda- 
tory with  regard  to  fixing  the  date  of  the  elec- 
tion "on  some  day  named  in  the  petition" 
would  be  to  give  absolute  control  of  that  mat- 
ter to  the  petitioners,  who  might  have  a  rea- 
son! peculiar  to  themselves  for  naming  a 
certain  day,  and  take  away  from  the  county 
court,  whose  act  is  representative  of  all  its 
citizens  and  for  the  protection  of  the  Interests 
of  all,  any  discretion  in  regard  to  it  The 
language  of  the  statute,  "on  some  day  named 
in  the  petition,  not  earlier  than  sixty  days 
after  said  application,"  evidently  indicates  a 
discretion  intended  to  be  vested  in  the  county 
court.  Hence  we  conclude  that  the  direction 
in  the  statute  with  regard  to  fixing  the  date 
for  the  election,  except  after  the  time  re- 
quired by  the  statute,  is  not  mandatory,  but 
directory,  and  if  the  election  was  otherwise 
legally  held,  the  fact  that  the  county  court 
ordered  the  election  to  be  held  upon  a  day 
other  than  the  one  named  in  the  petition,  but 
on  the  third  day  theretofore,  did  not  render 
the  election  invalid,  and  the  demurrer  was 
properly  overruled. 

[5]  (c)  There  is  no  averment  made  In  the 
pleadings  or  proven  that  the  notice  given  by 
the  sheriff  of  the  time  and  place  of  the  elec- 
tion and  that  purpose  for  which  it  was  held 
■was  not  published  in  the  manner  provided  by 
law  and  for  the  time  required  by  law  for  such 
elections,  but  the  objection  made  thereto  is 
that  the  sheriff  did  not  state  in  the  notice  that 
he  would  bold  the  election  as  provided  by  the 
order  of  the  court  The  objection  is  highly 
technical  and  wholly  without  merit,  as  the 
notice  conveyed  to  the  public  full  information 
as  to  the  time  and  places  of  the  election  and 
the  purpose  for  which  it  was  held  and  the  fact 
that  he  had  been  ordered  to  advertise  it,  and 
It  was  not  necessary,  that  the  advertisement 
should  explicitly  say,  that  the  sheriff  would 
hold  the  election  as  ordered,  as  the  law  pre- 
scribed such  duty  for  him. 

[B,  7]  (d)  M.  R.  Devil  was  allowed  to  file 
an  Intervening  petition  over  the  objection  of 
appellants,  in  which  he  referred  to  the  plead- 
ings of  appellants  and  adopted  same  and  Join- 
ed in  their  prayer  for  the  relief  sought  by 
them.  There  was  no  error  in  this,  but  if  bo 
It  is  Impossible  to  see  how  the  appellants  were 
in  any  wise  prejudiced  by  it,  and  he  is  not 
complaining  of  the  action  of  the  court  in  dis- 
missing his  petition. 

[•]  (e)  The  amended  petition  offered  by  ap- 
pellants and  which  the  court  did  not  permit 
to  be  filed  only  stated  with  some  amplification 
the  cause  of  action  set  out  in  the  first  par- 
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agraph  of  the  petition,  but  did  not  allege  any 
additional  fact  which  added  anything  to  what 
the  petition  already  contained,  and  therefore 
was  not  improperly  refused. 

[•]  (f)  The  action  was  submitted  for  final 
judgment  and  the  judgment  appealed  from 
was  rendered  at  a  special  term  of  the  circuit 
court  held  on  November  29th  after  the  insti- 
tution of  the  action  on  October  21st  The 
answer  was  filed  at  a  regular  term  of  the 
court  on  November  6th.  A  reply  was  filed  on 
November  8th,  and  a  rejoinder  on  November 
29th.  The  action  was  submitted  for  trial  and 
final  judgment  over  the  objection  of  appel- 
lants, and  they  now  insist  that  the  submission 
and  trial  was  prematurely  had,  relying  upon 
section  367a,  subsec.  6,  of  the  Civil  Code, 
which  provides  as  follows: 

"Suits  in  equity  shall  stand  for  trial  at  the 
first  term  of  court  after  the  issue  shall  be  com- 
pleted or  by  the  provisions  of  this  act,  shall 
have  been  completed,  thirty  days  before  the 
commencement  of  the  term." 

Under  section  364,  Civil  Code,  which  for- 
merly controlled  the  time  at  which  an  equi- 
table action  stood  for  trial,  and  which  pro- 
vided that  an  equitable  action  stood  for  trial 
at  any  term  If  the  pleadings  had  been,  or  ac- 
cording to  the  provisions  of  the  Code  then  in 
force  should  have  been,  completed  60  days  be- 
fore the  commencement  of  the  term,  it  was 
held  in  Hazelwood  v.  Webster,  78  S.  W.  123, 
25  Ky.  Law  Rep.  1388,  that  the  section  applied 
only  to  cases  in  which  an  issue  of  fact  was 
made  by  the  pleadings,  and,  if  the  issue  was 
one  of  law,  the  provision  of  the  section  did  not 
apply,  and  under  section  366,  Civil  Code,  which 
dealt  with  the  condition  when  the  plaintiff 
in  an  equitable  action  could  demand  a  trial, 
it  was  held  that,  where  -an  issue  of  fact  was 
made  by  the  answer,  the  action  did  not  stand 
for  trial  until  60  days  had  expired  from  the 
completion  of  the  pleadings  or  from  the  time 
they  should  have  been  completed,  unless  the 
plaintiff  would  consent  that  the  averments  of 
the  answer  should  be  considered  as  true. 
Board  of  Counsel  v.  Brislan,  126  Ky.  592,  104 
S.  W.  331,  31  Ky.  Law  Rep.  867;  Gruell  v. 
Smalley,  1  Duv.  358;  Mayfleld  Water  &  Light 
Co.  v.  Graves  County  Banking  &  Trust  Co., 
170  Ky.  56,  185  S.  W.  485.  The  same  rule 
was  applied  to  section  367a,  subsec.  6,  In 
Jones  v.  Hazard  Dean  Coal  Co.,  169  Ky.  588, 
184  S.  W.  1131.  The  reason  for  the  provision 
of  the  Code  supra,  is  that  when  an  issue  of 
fact  shall  have  been  made  by  the  pleadings, 
the  parties  may  have  an  opportunity  to  pre- 
pare and  file  their  evidence,  which  in  an  equi- 
table action  must,  without  agreement  to  the 
contrary,  be  done  by  way  of  depositions.  If 
there  Is  no  issue  of  fact,  the  provision  does 
not  have  application.  In  the  instant  case  the 
pleadings  had  not  been,  without  fault  on  the 
part  of  appellants,  completed  30  days  before 
the  trial,  and,  if  an  issue  of  fact  had  been 
made  by  the  pleadings  which  could  have  in- 
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fluenced  the  Judgment,  the  submission  and 
trial,  over  the  objection  of  appellants,  would 
have  been  an  error  and  fatal  to  the  judgment. 
However,  the  only  issue  of  fact  made  by  the 
pleadings  is  whether  the  petition,  when  filed 
in  the  county  court,  named  the  30th  day  of 
September  as  the  day  upon  which  it  was  de- 
sired that  the  election  should  be  held,  and  was 
named  therein  by  the  petitioners  or  by  their 
direction,  or  whether  such  date  for  the  elec- 
tion was  not  put  in  the  petition  by  the  peti- 
tioners or  by  their  direction,  but  was  inserted 
by  the  county  Judge,  without  directions  from 
the  petitioners.  As  heretofore  shown,  wheth- 
er the  truth  of  the  fact  was  the  one  way  or 
the  other,  the  validity  of  the  election  was  not 
effected,  and  hence,  if  the  appellants  had  fully 
proven  the  fact  to  be  as  contended  by  them, 
it  would  have  availed  them  nothing,  and 
hence  was  in  reality  no  issue  at  all*  Section 
766  of  the  Oivil  Code  provides  that: 

"Nor  shall  a  judgment  be  reversed  or  modi- 
fied, except  for  an  error  to  the  prejudice  of  the 
substantial  rights  of  the  party  complaining 
thereof.    •    •    • " 

The  principle  enunciated  by  the  above  sec- 
tion has  been  upheld  by  this  court  in  numer- 
ous decisions. 

(g)  In  view  of  the  conclusions  arrived  at, 
It  is  unnecessary  to  discuss  the  alleged  errors 
In  overruling  exceptions  to  the  deposition  of 
the  county  Judge. 

The  Judgment  is  therefore  affirmed. 


CHARLES  et  al  v.  WHITT. 
(Court  of  Appeals  of  Kentucky.    Feb.  17,  1920.) 

1.  Attorney   and   client   <8=>172— Lien    or 

ATTOBNEY  IN  AOTION  FOB  BECOVEBY  OF  LANDS 
NOT  TO  BE  GIVEN  WIDER  SCOPE  THAN  PRO- 
VIDED BY  STATUTE. 

The  lien  created  by  Ky.  St  (  107,  for  plain- 
tiff's attorney  in  an  action  for  the  recovery  of 
lands,  to  secure  payment  of  fee  in  absence  of 
contract  being  purely  statutory,  should  not  be 
given  a  wider  scope  than  is  provided  by  the 
statute. 

2.  Vendor  and  purchaser  cj=»23&(4)— Bona 

FIDE  PUBCHA8EB  WITHOUT  NOTICE  OF  ATTOB- 
NEY'8  LIEN   PROTECTED  THEREFROM. 

Where  an  attorney  for  the  recovery  of  lands 
failed  to  take  steps  to  enforce  the  lien  for  his 
fee  or  to  make  the  same  of  record,  a  purchaser 
of  the  lands  from  the  plaintiff  in  good  faith  for 
value  and  without  notice  of  the  lien  will  take 
the  lands  free  from  any  hen. 

8.  Vendob   and   purchases   *=»231(17)— No 

notice  to  purchaser  of  lien  of  attorney 

for  plaintiff  in  action  for  recovery  of 

lands  after  termination  of  litigation. 

The  provision  of  Ky.  St  §  107,  giving  the 

attorney  for  plaintiff  in  an  action  for  the  re- 


covery of  lands  a  lien  for  his  fee,  that  if  the  rec- 
ord show  the  name  of  the  attorney  the  defend- 
ant shall  have  notice  of  the  lien,  does  not  apply 
to  a  third  person,  who  purchases  the  lands  from 
plaintiffs  after  termination  of  the  litigation. 

4.  Vendob  and  purchaser  <8=229(1)— Con- 
structive NOTICE  DEFINED. 

Knowledge  is  fastened  by  law  upon  a  pur- 
chaser of  lands  where  he  has  knowledge  of  facts 
which  would  put  an  ordinarily  prudent  man 
upon  inquiry,  where  it  is  his  duty  to  inquire, 
and  the  inquiry,  pursued  with  ordinary  diligence 
and  understanding,  would  lead  to  knowledge  of 
the  required  facts. 

5.  Vendob  and  purchaser  <S=»231(3)— 
Knowledge  with  which  purchases  is 
chargeable  from  record. 

A  purchaser  of  lands  is  chargeable,  as  a 
general  rule,  with  notice  of  .everything  affect- 
ing the  land  which  may  appear  on  the  face  of 
any  deed  which  forms  a  necessary  link  in  the 
chain  of  title  under  which  he  holds,  and  with 
notice  of  every  fact  which  he  could' have  learned 
with  inquiry,  and  which  the  things  recited  in 
the  deeds  made  it  his  duty  to  inquire  about 

6.  Vendob  and  purchaser  «=»231  (3)— Con- 
structive notice  of  recitation  in  deed. 

A  recitation  in  a  deed  of  a  judgment  or  an 
action  at  law,  as  part  of  the  chain  of  title,  is 
constructive  notice  to  the  grantee  of  the  things 
which  are  shown  by  the  record  of  the  action  or 
the  judgment 

7.  Vendor  and  purchaser  <8=239{4)— Pub- 
ohabeb  of  lands  from  plaintiffs  in  ac- 
tion at  law  held  bona  fide  purchaser 
who  takes  same  free  from  lien  of  at- 
TORNEY. 

A  purchaser  of  lands  from  plaintiffs,  who 
had  recovered  the  same  in  an  action  at  law, 
held  a  bona  fide  purchaser,  and  to  take  the 
same  free  from  the  lien  of  one  of  the  attorneys 
of  the  plaintiffs,  the  grantors. 

8.  Attorney  and  client  <8=»166  (4)— Attor- 
ney HELD  TO  HAVE  PERFORMED  REQUIRED 
SERVICES. 

Evidence  held  to  warrant  finding  that  an  at- 
torney for  plaintiffs,  in  an  action  to  recover 
lands,  performed  his  agreement  so  as  to  be 
entitled  to  compensation. 

9.  Infants  «=>50  —  Legal  services  neces- 
saries, but  infant  not  competent  to 
contract  therefor, 

While  legal  services  of  value  rendered  for 
an  infant  are  treated  as  necessaries  for  which 
he  may  be  required  to  pay  a  reasonable  compen- 
sation, an  infant  is  not  competent  to  make  a 
contract  for  the  same. 

10.  Infants  «=»92— In  action  for  compen- 
sation BASED  ON  EXPRESS  CONTRACT  JUDG- 
MENT CANNOT  BE  RENDERED  ON  QUANTUM 
MERUIT. 

In  an  action  based  on  an  express  contract 
by  an  attorney  against  an  infant  client,  judg- 
ment cannot  be  rendered  in  favor  of  the  attor- 
ney on  the  quantum  meruit 
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11.  Trusts  «=>81(1)  —  Attorneys  taking 
conveyance  to  secure  fees  held  trus- 
tees of  attobnet  not  named  as  grantee. 

Where  three  attorneys  represented  plaintiffs 
in  an  action  for  the  recovery  of  lands,  and,  aft- 
er judgment  for  the  plaintiffs,  two  of  the  attor- 
neys, with  knowledge  of  the  lien  of  the  third, 
obtained  a  conveyance  of  coal  rights. under  the 
lands,  held  that  such  attorneys  became  trustees 
for  the  preservation  of  the  lien  of  the  third 
attorney. 

12.  Partnership  cs=»86— Partner  of  attor- 
ney ENTITLED  TO  SHARE  PROFITS  OF  HIS 
CONTRACT. 

Where  an  action  for  the  recovery  of  lands 
was  within  the  scope  of  a  partnership  contract 
of  attorneys,  one  of  the  partners,  who  was  not 
a  party  to  the  contract  in  which  his  copartner 
was  engaged,  is  entitled  to  share  in  the  profits. 

13.  Attorney  and  client  <S=»187— Lien   of 

ATTORNEY  ON  LANDS  CONVEYED  BY  CLIENTS. 

Where  two  of  the  three  attorneys  who  rep- 
resented the  plaintiffs  in  an  action  for  the  re- 
covery of  lands  received  a  conveyance  of  one- 
half  of  the  minerals  under  the  lands,  and  the 
clients  conveyed  the  surface  of  the  lands  to  a 
bona  fide  purchaser,  held  that  the  third  attorney 
was  entitled  to  subject  to  his  claim  the  minerals 
conveyed  to  the  other  two  attorneys  in  accord- 
ance with  stated  proportions. 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  W.  Scott  Whltt  against  Green 
Charles  and  others.  Prom  a  judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
remanded,  with  directions  to  set  aside  the 
judgment  and  to  dismiss  the  action  as  to  ap- 
pellant Charles,  and  with  directions  as  to 
Judgment  against  the  other  appellants. 

B.  D.  Stephenson,  of  Ashland,  and  P.  B. 
Stratton,  of  Plkeville,  for  appellants  Stratton 
A  Stephenson  and  Abner  May. 

Johnson  &  Hatcher,  of  Plkeville,  for  ap- 
pellant Green  Charles. 

Roscoe  Vanover,  of  Plkeville,  and  Whltt 
&  Shannon,  of  Williamson,  W.  Va.,  for  ap- 
pellee. 

HURT,  J.  The  appellants  Abner  May, 
Polly  May  Stanley,  Martha  May  Whltt,  and 
Jeff  May  were  the  children  of  Joseph  and 
Nancy  Justice  May,  and  In  1911,  were  claim- 
ing to  be  the  owners  and  entitled  to  the  pos- 
session of  a  tract  of  land,  estimated  to  con- 
tain 781  acres,  In  Pike  county,  and  of  which 
others  claimed  to  be  the  owners  and  were  in 
the  possession.  The  appellants  P.  B.  Strat- 
ton and  E.  D.  Stephenson  composed  a  part- 
nership for  the  practice  of  the  profession  of 
law  at  Plkeville  and  the  appellee,  W.  Scott 
Whltt,  was  also  a  lawyer,  but  resided  In  the 
county  about  25  miles  from  Plkeville,  the  seat 
ot  justice  for  the  county.  In  April,  1911, 
Abner  May,  Polly  May  Stanley,  and  Martha 
May  Whltt,  and,  as  appellee  claims,  also, 
Jeff  May,  employed  the  appellee,  Whltt,  and 
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Stratton,  as  lawyers,  to  recover  the  lands  for 
them,  and  entered  into  a  contract  In  writing, 
which  was  executed  In  triplicate  and  a  copy 
delivered  to  Stratton  and  one  to  Whltt  by 
the  terms  of  which  the  clients,  whom  we 
will,  for  convenience,  call  the  Mays,  engaged 
the  services  of  Whltt  and  Stratton  "to  take 
whatever  legal  steps  they  may  deem  neces- 
sary" to  recover  the  tract  of  land,  and  to  ren- 
der whatever  other  services,  as  attorneys, 
which  they  deemed  necessary  In  the  prose- 
cution of  their  claim  to  the  lands,  and  as  a 
compensation  to  the  attorneys  for  their  serv- 
ices agreed  to  pay  to  them  a  sum  equal  to 
the  value  of  one-half  of  all  the  lands,  miner- 
als and  timber  the  attorneys  should  recover 
for  them.  After  Whltt  had  secured  this  con- 
tract, he  and  Stratton  prepared  a  petition 
for  the  Mays  against  the  adversary  claim- 
ants of  the  lands.  Stratton  drafted  the  peti- 
tion in  the  presence  of  Whltt,  who  secured 
Its  verification  by  their  clients.  To  this  peti- 
tion, Stratton  subscribed  the  name  of  Whitt, 
and  the  partnership  of  Stratton  &  Stephen- 
son. The  litigation  which  followed  continu- 
ed for  6  years,  and  resulted  in  three  judg- 
ments in  the  circuit  court  and  two  appeals 
to  this  court,  and,  finally,  In  the  recovery  of 
the  land  for  the  Mays.  In  1916,  after  a  re- 
turn of  the  action  from  this  court  to  the  cir- 
cuit court,  Jeff  May,  who  had  become  21  years 
of  age,  Informed  Stratton  &  Stephenson  that 
he  would  not  abide  by  the  contract  under 
which  they  and  Whltt  had  been  prosecuting 
the  action,  and  that  it  had  never  been  exe- 
cuted, either  by  himself,  Polly  May  Stanley, 
or  Martha  May  Whltt,  and  that  he  and  Mar- 
tha May  Whitt  were  infants  when  the  con- 
tract was  .made,  and  would  repudiate  It. 
Then  Stratton  &  Stephenson,  without  the 
knowledge  of  Whltt,  entered  into  a  contract 
with  the  Mays  by  which  the  Mays  obligated 
themselves  to  pay  the  partnership  of  Stratton 
&  Stephenson,  for  the  services  theretofore 
rendered  by  It  and  to  be  thereafter  rendered 
by  it  in  the  prosecution  of  the  action  In  the 
event  of  a  recovery,  a  sum  equal  to  the  value 
of  one-half  of  the  coals  and  minerals  which 
might  be  in  the  lands  which  they  were  en- 
deavoring to  recover. 

After  the  termination  of  the  litigation,  on 
the  3d  day  of  July,  1917,  the  Mays  by  a  deed 
conveyed  to  Stratton  &  Stephenson  an  un- 
divided one-half  of  the  coals  and  minerals  In 
the  lands,  and  on  the  following  day  sold  and 
conveyed  to  appellant  Charles  the  entire 
surface  of  the  lands  and  the  remaining  one- 
half  of  the  coals  and  minerals  In  the  lands, 
for  which  he  paid  them  the  sum  of  $16,500. 
The  Mays  having  failed  to  compensate  Whltt 
in  any  amount,  and  having  disposed  of  all 
the  property  recovered  for  them,  he  insti- 
tuted this  action.  He  set  up  the  terms  of 
his  contract,  and  alleged  the  performance 
of  it  upon  his  part  and  the  recovery  of  the 
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land,  and  that  under  the  contract  he  was  en- 
titled to  compensation  In  the  sum  of  $10,000. 
He  also  set  out  the  conveyances  to  Charles 
and  Stratton  &  Stephenson,  which  he  averred 
were  fraudulently  made,  and,  further,  alleged 
that  he  had  a  lien  upon  the  lands  to  secure 
the  payment  of  his  fee,  and  that  Stratton  & 
Stephenson  and  Charles  had  accepted  the 
conveyances  with  notice  of  his  lien.  He 
prayed  for  a  judgment  against  the  Mays  in 
the  sum  of  $10,000,  that  it  be  adjudged  a 
lien  upon  the  lands,  and  for  an  enforcement 
of  the  lien.  The  defendants  resisted  the 
claims  of  Whitt,  denying  that  he  had  any 
Hen  upon  the  lands,  or  that  any  contract  of 
employment  of  him  had  been  made  by  any 
one  except  Abner  May;  that  he  had  wholly 
failed  to  perform  the  contract  with  Abner 
May,  but-  had  abandoned  the  contract  and 
refused  to  perform  any  services  in  the  action 
to  recover  the  lands;  denied  the  execution 
of  the  contract  sued  on  by  Polly  May  Stanley, 
Martha  May  Whitt,  and  Jeff  May,  and  aver- 
red that  the  latter  two  were  infants  at  the 
time  of  Its  making  and  execution;  that 
Charles  and  Stratton  &  Stephenson  were 
bona  fide  purchasers  in  good  faith  for  value, 
and  without  notice  of  any  lien  or  claim  of 
lien  by  Whitt  The  court  adjudged  that 
Whitt  recover  of  the  Mays  jointly  the  sum 
of  $1,852.60,  which  was  adjudged 'to  be  a 
lien  upon  the  Interests  in  the  lands  pur- 
chased by  Charles,  and  that  same  be  en- 
forced, and  that  Whitt  recover  of  Stratton 
&  Stephenson  an  undivided  one-third  of  the 
coals  and  minerals  which  had  been  convey- 
ed to  them,  and  that  they  convey  such  inter- 
est to  him.  From  this  judgment,  all  of  the 
defendants  have  appealed. 

[1-7]  (a)  The  appeal  of  Oreen  Charles  will 
be  first  considered.  Section  107,  Ky.  Stats., 
creates,  for  the  plaintiff's  attorney  In  an  ac- 
tion for  the  recovery  of  lands,  a  lien  upon 
the  lands,  if  recovered,  to  secure  the  pay- 
ment of  his  fee  in  the  absence  of  a  contract 
which  would  dispense  with  the  lien.  Mcin- 
tosh v.  Bach,  110  Ky.  701,  62  S.  W.  515,  23 
Ky.  Law  Rep.  74;  Sears  v.  Collie,  148  Ky. 
444,  146  S.  W.  1117;  Johnson  v.  Breckin- 
ridge, 4  Ky.  Law  Rep.  994;  Eglnton  v.  Rusk, 
3  Ky.  Law  Rep.  689.  The  lien,  however, 
is  purely  a  statutory  one,  and  for  that  rea- 
son is  not  to  be  given  a  wider  scope  than  is 
provided  by  the  statute.  Rowe  v.  Fogle,  88 
Ky.  105,  10  S.  W.  426,  10  Ky.  Law  Rep.  689, 
2  L.  R.  A.  708.  Conceding  for  the  present 
that  the  contract  was  a  binding  one  upon 
the  Mays,  and  that  Whitt  substantially  per- 
formed It  upon  his  part  when  the  Judgment 
by  which  the  land  was  recovered  was  ren- 
dered, that  he  would  have  a  Hen  upon  the 
land  to  secure  the  payment  of  the  fee  pro- 
vided for  in  the  contract  .would  be  beyond 
controversy,  and  the  lien  would  relate  back 
to  the  Institution  of  the  suit  If,  however, 
he  failed  to  take  steps  to  enforce  the  lien,  or 


to  so  make  the  record  that  it  would  be  no- 
tice to  one  whose  duty  It  was  to  inquire 
about  it  that  such  a  lien  existed,  and  after 
the  termination  of  the  litigation  the  owners 
of  the  land  should  convey  the  legal  title  to 
a  purchaser  who  should  acquire  It  In  good 
faith  and  for  value  and  without  notice  of 
the  lien,  it  would  no  longer  attach  to  the 
land  in  the  hands  of  such  purchaser.  2B.C 
L.  1075.  In  the  instant  case,  Charles  is  not 
a  lis  pendens  purchaser,  as  said  by  the  trial 
court,  as  he  did  not  acquire  the  land  until 
after  the  final  judgment  in  the  action  to  re- 
cover it  had  been  rendered  and  the  litigation 
had  completely  terminated.  The  provision 
of  section  107,  supra,  which  provides,  "and 
if  the  records  show  the  name  of  the  attorney, 
the  defendant  in  the  action  shall  have  notice 
of  the  lien,"  would  not,  by  the  force  of  the 
statute,  have  the  effect  of  making  Mm  a  pur- 
chaser with  notice,  as  he  was  not  a  defend- 
ant in  the  action  In  which  the  land  was  re- 
covered, nor  a  party  to  It  in  any  way,  and  the 
above  provision  is  for  the  benefit  of  the  de- 
fendant in  the  action,  and  should  not  be  ex- 
tended beyond  its  purpose.  Tyler  t.  Slemp, 
124  Ky.  213,  90  S.  W.  1041,  28  Ky.  Law  Rep. 
959. 

That  Charles  had  two  elements  of  a  pur- 
chaser for  value  In  good  faith  and  without 
notice  there  can  be  no  doubt.  He  paid  a  val- 
uable consideration  for  the  property,  and 
there  is  nothing  in  the  record  to  indicate 
that  his  purpose  in  purchasing  was  to  obtain 
an  unfair  advantage,  or  was  otherwise  than 
in  good  faith.  There  is  no  pretense  that  he 
had  any  actual  knowledge,  from  any  source, 
of  the  lien  of  Whitt,  or  that  he  had  actual 
knowledge  of  any  fact  from  which  he  could 
have  reasonably  inferred  that  Whitt  had  or 
was  claiming  a  lien  upon  the  property.  The 
same  rule  should  be  applied  to  Charles  as 
is  applied  in  determining  whether  a  purchas- 
er In  any  other  character  of  circumstances 
was  or  was  not  without  notice ;  and,  in  the 
absence  of  actual  notice,  a  constructive  no- 
tice Is  sufficient  to  fasten  upon  a  purchaser 
notice  of  the  outstanding  claim  of  another. 
Knowledge  la  fastened  by  law  upon  a  pur- 
chaser where  he  has  such  knowledge  of  facts 
as  would  put  an  ordinarily  prudent  man  upon 
inquiry,  where  it  is  his  duty  to  inquire,  and 
the  inquiry,  being  pursued  with  ordinary 
diligence  and  understanding,  would  lead  to 
knowledge  of  the  required  fact  Willis  v. 
Vallette,  4  Mete.  186;  Ormes  v.  Weller,  62 
S.  W.  937,  21  Ky.  Law  Rep.  763;  Interstate 
Inv.  Co.  v.  Bailey,  93  S.  W.  578,  29  Ky.  Law 
Rep.  468 ;  Russell  v.  Petree,  10  B.  Mon.  184. 
Hence  it  is  insisted  that  Charles,  having 
heard  of  the  pendency  of  the  action  wherein 
the  lands  were  recovered,  should  have  made 
diligent  Inquiry  and  investigation  of  the  rec- 
ords of  the  court  to  ascertain  if  a  lien  ex- 
isted before  making  the  purchase,  but  it  does 
not  appear  that  if  he  had  done  so  he  could  or 
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would  have  ascertained  tbe  fact.  He  de- 
poses that  he  saw  one  of  the  opinions  of  this 
court  In  the  action,  and  observed  that  Strat- 
ton  &  Stephenson  were  the  attorneys  for 
the  plaintiffs,  and  never  heard  of  Whitt  hav- 
ing any  connection  with  the  case.  The  deed, 
executed  to  Charles  for  his  purchase  of  tbe 
Interest  in  the  lands,  In  describing  the  lands 
conveyed  to  him,  recites  that — 

"It  Is  the  same  property  lately  recovered  from 
A.  E.  Justice  by  the  heirs  of  Nancy  May  Jus- 
tice, by  judgment  in  the  Court  of  Appeals  of 
Kentucky,  styled  Justice  et  aL  v.  Hay  et  aL, 
and  reported  in  176  Ky.  78  [185  S.  W.  98]." 

A  purchaser  of  lands  is  chargeable,  as  a 
general  rule,  with  notice  of  everything  af- 
fecting' the  lands,  which  appear  on  the  face 
of  any  deed,  which  forms  a  necessary  link 
In  the  chain  of 'title  under  which  he  holds, 
end,  further,  with  notice  of  every  fact  which 
be  could  have  learned  from  Inquiry,  and 
•which  the  things,  recited  in  the  deeds,  made 
it  his  duty  to  Inquire  about  Honore's 
Ex'r  v.  Bakewell,  6  B.  Mon.  67,  43  Am.  Dec. 
147;  Hackwlth  v.  Damron.  1  T.  B.  Mon.  236; 
Shuttleworth  v.  Ky.  Coal  Co.,  61  S.  W.  1013, 
22  Ky.  Law  Bep.  1806 ;  Desktns  v.  Big  Sandy 
Co.,  121  Ky.  601,  89  S.  W.  895,  28  Ky.  Law 
Bep.  665;  Bailey  v.  Southern  By.  Co.,  112 
Ky.  424,  60  S.  W.  631,  61  S.  W.  31,  22  Ky. 
Law  Bep.  1397;  Dotson  v.  Merritt,  141  Ky. 
155,  132  S.  W.  181. 

A  recitation  in  a  deed  of  a  judgment  or  an 
action  at  law,  as  a  part  of  the  chain  of  title, 
Is  constructive  notice  to  the  grantee  of  the 
things  which  are  shown  by  the  record  of  the 
action  or  the  Judgment;  and  hence,  although 
Charles  had  no  actual  knowledge  of  any- 
thing appearing  upon  the  records  or  Judg- 
ments In  the  action  for  the  recovery  of  the 
land,  if  anything  did  appear  thereon  which 
would  have  put  an  ordinarily  prudent  man 
upon  Inquiry  which  by  ordinary  diligent  pur- 
suit would  have  developed  to  him  the  fact  of 
the  lien,  he  was  chargeable  with  notice  of  It, 
and  hence  whatever  facts  appear  upon  such 
record  will  have  to  be  treated  as' being  with- 
in Charles'  knowledge  .when  he  accepted  a 
deed  and  paid  for  the  land.  It  is  conceded 
that  the  litigation  began  in  the  year  1911 
and  ended  in  1917,  a  period  of  6  years  in  the 
circuit  court  and  this  court,  and  during  all 
of  that  time  Whltt's  name  does  not  appear 
upon  any  of  the  records,  or  anywhere  in  the 
records  as  an  attorney,  except  that  his  name 
is  subscribed  to  the  petition.  Thereafter  all 
pleadings  and  all  the  proceedings  appeared 
In  the  name  of  Stratton>  &  Stephenson,  as  the 
attorneys  conducting  the  action  for  the  plain- 
tiffs, and  the  judgment  for  the  recovery  of 
the  land  is  silent  as  to  any  connection  which 
Whitt  had  with  the  action.  The  knowledge 
*  that  one  was  once  employed  as  an  attorney 
in  an  action  is  not  notice  that  he  has  a  lien 
upon  the  recovery.  As  to  whether  a  pur- 
chaser shall  be  held  to  have  constructive  no- 


tice of  a  prior  equity  must  In  each  case  de- 
pend upon  the  facts  and  circumstances  pecul- 
iar to  it.  An  ordinarily  prudent  man,  with- 
out any  other  knowledge  of  an  attorney 
having  any  connection  with  an  action,  and 
who  should  examine  the  record  and  judg- 
ments in  the  action  and  find  that  it  bad  been 
pending  for  6  years,  and  in  it  there  had  been 
two  Judgments  in  the  circuit  court  and  two 
in  the  appellate  court  and  many  pleadings 
and  written  evidences  of  proceedings  filed, 
and  the  case  continuously  carried  upon  the 
docket  during  its  pendency,  and  he  should 
find  tbe  name  of  an  attorney  signed  to  the 
original  petition  and  nowhere  thereafter  ap- 
pearing in  the  record,  but  the  names  of  other 
attorneys  appearing  as  having  conducted  the 
litigation  would  reasonably  conclude  that  the, 
attorney's  name  was  signed  to  the  petition' 
by  mistake,  or  be  had,  long  since,  severed  his 
connection  with  the  action,  and  it  cannot  be 
said  that  the  one  circumstance,  as  thus  sur- 
rounded, was  such  as  to  put  an  ordinarily 
prudent  man  upon  Inquiry,  or  Indicate  neg- 
ligence upon  bis  part  In  failing  to  suspect  a 
latent  equity.  Whitt,  by  his  negligence  in 
falling  to  cause  the  records  to  show  any  evi- 
dences of  his  lien,  should  bear  the  conse- 
quences, rather  than  an  unsuspecting  pur- 
chaser. 

'  [(]  (b)  Upon  the  issue  as  to  whether 
Whitt  performed  the  contract  so  as  to  en- 
title him  to  the  fee  provided  by  it  In  the 
event  of  recovery,  or  whether  be  abandoned 
it,  tbe  evidence  is  very  conflicting,  but  the. 
chancellor  adjudged  for  him  upon  tbe  issue; 
and,  while  the  active  preparation  and  man- 
agement of  the  action  was  taken  by  Strat- 
ton  &  Stephenson,  under  all  the  facts  de- 
veloped by  the  record  we  are  not  prepared 
to  hold  that  Whitt  did  not  perform  all  the 
services  that  were  in  contemplation  between 
him  and  Stratton  when  the  contract  was  en- 
tered into.  The  clients  made  no  complaint 
of  Whitt  pending  the  litigation,  and  make 
none  now  in  their  testimony.  It  is  clear 
that  they,  with  the  exception,  probably,  of 
Jeff  May,  considered  Whitt  an  attorney  In 
tbe  case  for  them  throughout  the  litigation. 
They  consulted  with  him  when  they  desired 
to  do  so,  and  at  no  time  indicated  to  him 
that  they  proposed  to  dispense  with  bis  serv- 
ices. Whitt  deposes  that  he  employed 
Stratton' to  assist  him  in  the  action,  because 
Stratton  resided  at  the  seat  of  Justice,  and 
could  more  readily  give  attention  to  all  nec- 
essary proceedings,  and  to  notify  him  when 
his  services  were  necessary.  He  further 
testifies  that  he  assisted  generally  in  the 
preparation  of  the  case,  and  that  his  clients 
never  conceived  the  idea  that  be  bad  aban- 
doned them  is  apparent  when  through  them 
one  of  the  briefs  filed  In  the  Court  of  Appeals 
by  Stratton  was  brought  to  him  by  one  of 
tbe  clients  for  his  consideration.  Stratton 
&  Stephenson  deny  much  of  what  Whitt  de- 


Digitized  by 


Google 


998 


218  SOUTHWESTERN  REPORTER 


(Ky. 


poses  that  he  did  in  the  prosecution  of  the 
action,  and  Stratton  denies  that  it  was 
through  Whitt  that  he  received  the  employ- 
ment, and  deposes  that  the  firm  of  Stratton 
&  Stephenson  had  been  engaged  by  the 
father  of  their  clients,  theretofore,  but  the 
significant  fact  remains  that  the  contract  un- 
der which  the  action  was  instituted  and  pros- 
ecuted for  a  period  of  5  years  was  prepared 
by  Whitt,  and  that  it  did  not  include  the  Ann 
name  of  Stratton  &  Stephenson,  which  it 
would  appear  that  It  would  have  done  If  It 
had  been  a  contract  made  with  that  firm  in 
the  first  instance  §s  the  moving  spirit  In  the 
negotiations.  Hence  we  are  not  disposed  to 
Interfere  with  the  judgment  of  the  chancel- 
lor upon  that  issue. 

[»,  10]  (c)  Polly  May  Stanley,  Martha  May 
Whitt,  and  Jeff  May  in  their  answer  deny 
the  execution  of  the  writing  sued  upon,  and 
two  of  them  allege  their  Infancy  as  a  de- 
fense to  any  recovery  upon  It.  When  they 
testify,  however,  the  first  two  named  state 
unreservedly  that  they  executed  the  writing 
containing  the  contract,  and  Martha  May 
Whitt,  who  interposes  her  infancy  in  the 
pleading  as  a  bar  to  recovery  against  her, 
testified  that  she  executed  the  writing,  and 
does  not  now  desire  to  repudiate  it,  and  she 
should  not  surely  be  required  to  do  so.  Jeff 
May,  who  was  an  infant  when  the  contract 
was  made,  denies  that  he  subscribed  it,  or 
ever  made  any  such  contract.  While  the 
evidence  is  contradictory  upon  the  Issue  as 
to  whether  he  made  and  executed  the  con- 
tract, he  was  then  an  infant  only  17  years  of 
age,  and  has  in  no  way  ratified  It  since  that 
time,  and  Is  not  bound  upon  it,  and  it  was 
error  to  adjudge  a  recovery  of  him  because 
of  It.  If  he  executed  or  made  the  contract 
sued  on,  be  repudiated  It  very  soon  after  be- 
coming 21  years  of  age,  and  before  receiving 
any  benefits  of  the  contract.  While  legal 
services  of  value,  rendered  for  an  infant,  are 
treated  as  necessaries  for  which  he  may  be 
required  to  pay  a  reasonable  compensation, 
he  is  not  competent  to  make  a  contract  for 
same,  and  the  pleading  and  issues,  in  the  in- 
stant case,  were  not  such  as  to  permit  the 
court  to  render  a  judgment  against  him  in 
the  nature  of  a  quantum  meruit.  22  Cyc. 
592 ;  Pope  v.  Lyttle,  157  Ky.  659,  163  S.  W. 
1121. 

[11-13]  (d)  It  was  error  to  adjudge  that 
Whitt  recover  one-third  of  the  coal  and  min- 
erals which  had  been  conveyed  to  Stratton 
&  Stephenson.  He  merely  had  a  Hen  upon 
the  property  recovered,  and  was  not  the  own- 
er of  it  in  kind;  and,  If  the  Mays  had  re- 
mained the  owners,  he  would  not  have  been 
entitled  to  recover  from  them  any  part  of 
the  property  In  kind,  but  his  only  right 
would  have  been  to  have  an  enforcement  of 
his  lien.  There  were  no  contractual  rela- 
tions between  Whitt  and  any  of  the  parties 
which  justified  such  a  judgment.  When  the 
final  judgment  was  rendered  in   the  action  ' 


for  the  recovery  of  the  land,  Whitt,  under 
his  contract,  as  between  him  and  Stratton, 
was  entitled  to  have  a  fee  equal  to  the  then 
value  of  one-fourth  of  the  interests  in  the 
land  recovered  by  him  for  Abner  May,  Pol- 
ly May  Stanley,  and  Martha  Whitt,  and  had 
a  lien  upon  such  Interests  to  secure  its  pay- 
ment, and  Stratton  &  Stephenson,  through 
Stratton,  would  have  been  entitled  to  a  sim- 
ilar fee,  secured  by  a  similar  lien,  upon  the 
Interest  recovered  by  them,  if  they  had  not, 
by  subsequent  contract  with  the  Mays,  re- 
duced the  amount  of  their  fee,  and  by  the  ac- 
ceptance of  conveyance  to  them  of  a  portion 
released  their  Hen  from  the  remainder  of  the 
property.  Under  the  contract,  if  it  be  con- 
ceded that  Whitt  and  Stratton  performed 
equal  services,  one-half  of  the  Interest  of 
each  of  the  clients  in  the  property  would  be 
all  that  Whitt  could  have  been  equitably  con- 
sidered to  have  recovered,  and  hence  his 
Hen  would  extend  to  only  one-half  of  the 
property  recovered.  The  sale  by  the  Mays  to 
Charles  without  the  knowledge  or  consent  of 
Whitt  could  not  affect  his  right  to  a  Hen  up- 
on the  remainder  of  the  property,  nor  could 
the  acceptance  of  a  conveyance  of  Stratton 
&  Stephenson  to  the  portion  of  the  property 
conveyed  to  them,  with  the  fuU  knowledge 
upon  their  part  of  the  equity  of  Whitt,  af- 
fect his  Hen  upon  that  portion  of  the  prop- 
erty. Charles  being  a  purchaser  in  good 
faith  for  value  and  without  notice  of  the  por- 
tion of  the  property  conveyed  to  him,  there 
was  left  only  the  portion  conveyed  to  Strat- 
ton &  Stephenson  subject  to  Whitt's  lien.  It 
does  not  appear  that  the  loss  of  Whitfs 
Hen  upon  the  property  bought  by  Charles  la 
attributable  in  any  way  to  Stratton  &  Ste- 
phenson. Stratton  &  Stephenson  had  full 
knowledge  of  the  Hen  of  Whitt  upon  the 
portion  of  the  property  conveyed  to  them, 
and  necessarily  took  it  subject  to  the  burden. 
Long  v.  Kerrigan,  16  S.  W.  708,  17  S.  W. 
441,  13  Ky.  Law  Rep.  433 ;  Lain  v.  Morton, 
63  S.  W.  286,  23  Ky.  Law  Rep.  438;  Perry  v. 
Trimble,  76  S.  W.  343,  25  Ky.  Law  Rep.  725; 
McGuire  v.  Whitt,  80  S.  W.  474,  25  Ky.  Law 
Rep.  2275;  Allison  v.  Russell,  9  Ky.  Law  Rep. 
198;  Harris  v.  Calmes,  100  Ky.  272,  38  S. 
W.  6,  18  Ky.  Law  Rep.  754.  They  became 
trustees  for  the  preservation  of  Whitfs  Hen. 
Under  the  facts,  it  is  not  important  that 
the  contract  under  which  the  action  for  the 
recovery  of  the  lands  was  Instituted  was  a 
contract  with  Stratton,  and  not  Stratton  * 
Stephenson.  It  was  a  business  entirely  with- 
in the  scope  of .  the, partnership  contract  of 
Stratton  &  Stephenson,  and  Stephenson  was 
entitled  to  share  the  profits  of  It  equally  with 
Stratton.  Chambers  v.  Johnston,  180  Ky.  73, 
201  S.  W.  488.  The  firm  of  Stratton  &  Ste- 
phenson engaged  in  the  prosecution  of  the  ac* 
tlon  with  the  knowledge  and  acquiescence  of 
both  Whitt  and  the  Mays,  as  the  name 
of  the  partnership  was  subscribed  to  the  pe- 
tition at  the  very  beginning,  in  Whitfs  pres- 
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erice,  and  he  treated  the  partnership  as  being 
the  party  with  whom  his  contract  existed. 
Hence  the  lien,  which  the  partnership  had 
through  Stratton,  was  of  equal  dignity  with 
that  of  Whitt  and  the  subsequent  contract 
.with  the  Mays,  made  by  Stratton  &  Stephen- 
son, was  not  a  new  employment,  but  a  new 
agreement  as  to  the  amount  of  the  fee  which 
the  partnership  was  to  receive,  and  of  It 
Whitt  cannot  complain,  except  to  the  extent 
that  it  undertook  to  displace  his  lien,  which 
it  could  not  do  .without  his  consent.  Strat- 
ton &  Stephenson  are  in  no  worse  condition 
than  If  they  had  never  received  the  convey- 
ance, but  had  voluntarily  released  their  lien 
upon  all  the  property  except  the  portion 
which  was  conveyed  to  them,  and  they  surely 
yet  have  a  right  in  the  remaining  part  equal 
and  of  the  same  dignity  as  that  of  Whitt 
Hence  in  the  condition  in  which  the  parties 
have  placed  themselves  by  the  loss  of  the  lien 
upon  the  remainder  of  the  property  by  both 
parties,  and  the  settlement  of  the  lien  of 
Stratton  &  Stephenson  by  their  acceptance 
of  a  conveyance  of  a  portion  of  the  property 
In  kind,  It  la  practicable  equity,  under  all 
the  circumstances,  that  Whitt  should  have  a 
lien  upon  the  undivided  one-half  only  of  each 
of  the  interests  in  the  land  which  was  con- 
veyed to  Stratton  &  Stephenson  by  Abner 
May,  Polly  May  Stanley,  and  Martha  May 
Whitt,  respectively,  .which  would  be  an  un- 
divided three-eighths  of  the  whole,  to  which 
Stratton  &  Stephenson  hold  title. 

The  judgment  Is  therefore  reversed  and 
the  cause  remanded,  with  directions  to  set 
aside  the  Judgment  and  to  dismiss  the  ac- 
tion as  to  appellant  Charles,  to  ascertain  and 
fix  the  amount  of  the  fee  to  which  Whitt  Is 
entitled  under  his  contract,  as  against  Abner 
May,  Polly  May  Stanley,  and  Martha  May 
Whitt,  and  to  render  a  judgment  in  his  favor 
against  them,  respectively,  therefor,  and  to 
adjudge  that  same  Is  a  lien  upon  an  undi- 
vided one-half  of  the  interest  in  the  coal  and 
minerals,  which  each  of  them  conveyed  to 
Stratton  &  Stephenson,  and  which,  as  above 
stated,  amounts,  in  all,  to  three-eighths  of  the 
coal  and  minerals  to  which  Stratton  &  Ste- 
phenson hold  title,  and  to  enter  a  Judgment 
for  the  enforcement  of  Whltf s  lien  against 
same,  and  for  such  proceedings  as  are  not 
Inconsistent  with  this  opinion. 


GREGORY  v.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    Feb.  24,  1920.) 

1.  Indictment    and    information    <g=91(3), 
117— Indictment  job  malicious  shooting 
sufficient. 
Where  the  descriptive  portion  of  an  indict- 
ment stated  that  defendant  did  unlawfully,  will- 
fully, and  maliciously  shoot  at  and  wound  an- 
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other,  the  indictment  when  first  assailed  in  the 
appellate  court  will  be  deemed  sufficient  to 
charge  the  offense  of  willfully  and  maliciously 
shooting  at  another  denounced  by  Ky.  St.  1 1166, 
although  the  charging  portion  of  the  indictment 
omitted  the  word  "willfully." 

2.  Cbiminal  law  $=91034— Lose  of  affidavit 

FOB    CONTINUANCE    NOT    REVIEWABLE    WHEN 
NOT  RAISED  BELOW.  ' 

Where  attorney  for  commonwealth  agreed 
that,  in  case  an  absent  witness  could  not  be 
produced,  defendant  might  read  in  evidence  an 
affidavit  as  to  what  the  absent  witness  would 
testify  on  which  motion  for  continuance  was 
based,  defendant  who  failed  to  offer  the  affi- 
davit, the  witness .  not  having  been  procured, 
cannot  complain  on  the  ground  that  the  affidavit 
was  temporarily  lost  during  the  trial,  where  he 
failed  to  bring  the  matter  to  the  attention  of 
the  trial  court  by  request  for  postponement,  etc. 

3.  Criminal  law  $=9942(1)— No  new  trial 

FOB    NEWLY    DISCO  VEBED     IMPEACHING    EVI- 
DENCE. 

Where  newly  discovered  evidence  tended 
merely  to  impeach  one  of  the  state's  witnesses, 
who  was  corroborated  by  other  witnesses,  a  new 
trial  will  not  be  allowed. 

4.  Criminal  law  «=>670  —  Exclusion  of 
questions  to  witness  not  reviewable 
where  no  offer  of  proof, 

Where  no  avowal  was  made  as  to  what  a 
witness  would  have  testified  to,  the  erroneous 
exclusion  of  a  proper  Question  is  no  ground  for 
objection. 

6.  Criminal  law  «=>1038(3)  —  Complaint 
that  court  did  not  state  purpose  of  evi- 
dence to  jury  cannot  be  made  fob  first 
time  on  appeal. 

'  Where,  after  the  introduction  of  defendant's 
evidence,  he  was  recalled  and  asked  concerning 
an  alleged  admission  which  he  denied  having 
made,  whereupon  a  witness  was  offered  and  tes- 
tified that  defendant  made  such  admission,  de- 
fendant cannot  for  the  first  time  on  appeal 
complain  that  the  court  did  not  admonish  the 
jury  as  to  the  purpose  for  which  it  could 
consider  the  evidence. 

6.  Homicide    <g=>300(3)  —  Instructions    on 

SELF- DEFENSE   SUFFICIENT. 

In  a  prosecution  for  maliciously  shooting  at 
another  with  intent  to  kill,  instructions  on  self- 
defense  held  sufficient. 

Appeal  from  Circuit  Court,  McCreary 
County. 

General  Gregory  was  convicted  under  Ky. 
St.  i  1166,  of  the  offense  of  willfully  and  mali- 
ciously shooting  at  another,  etc.,  and  he  ap- 
peals.   Affirmed. 

John  W.  Sampson,  of  Whitley  City,  and 
Henry  G.  Gillis,  of  Williamsburg,  for  appel- 
lant 

Chas.  I.  Dawson,  Atty.  Gen.,  Thos.  B. 
McGregor,  Asst.  Atty.  Gen.,  and  J.  B.  Snyder, 
Commonwealth's  Atty.,  of  Williamsburg,  for 
the  Commonwealth,  • 
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HURT,  J.  General  Gregory  and  David 
Sumner  were  rivals  for  the  hand  of  a  young 
lady  In  their  community,  and  an  estrange- 
ment grew  up  between  them  on  that  account, 
although  there  had  been  no  personal  contro- 
versy between  them.  Meeting  at  the  house 
where  the  young  lady  resided,  they  engaged 
In  a  pistol  duel,  which  resulted  In  the  wound- 
ing of  Sumner  three  times.  Gregory  was  In- 
dicted for  the  crime  denounced  In  section 
1166,  Ey.  Stats.,  for  the  willful  and  malicious 
shooting  at  and  wounding  another  with  the 
Intent  to  kill  such  other,  but  not  resulting  in 
the  death  of  the  wounded  individual.  Upon 
a  trial  upon  this  indictment,  he  was  found 
guilty,  and  his  punishment  fixed  at  confine- 
ment in  the  state  reformatory  for  five  years. 
From  the  judgment,  be  has  appealed,  and 
asserts  as  grounds  for  a  reversal  of  the  Judg- 
ment the  following: 

(1)  The  indictment  was  insufficient. 

(2)  The  court  erred  in  overruling  his  mo- 
tion for  a  continuance. 

(3)  Newly  discovered  evidence.  ■ 

(4)  The  court  erred  to  his  prejudice  in  the 
admission  and  rejection  of  testimony. 

(5)  The  court  mislnstructed  the  Jury  as  to 
the  law  of  the  case. 

[1]  1.  The  complaint  of  the  insufficiency  of 
the  indictment  Is  unavailing.  The  defendant 
did  not  demur  to  the  indictment  nor  make 
any  reference  to  it  in  l^s  grounds  for  a  new 
trial,  and  in  no  way  called  the  attention  of 
the  trial  court  to  the  alleged  defect.  The 
ground  upon  which  It  is  contended  that  the  in- 
dictment Is  defective  is  that  in  the  accusative 
part  of  it,  wherein  the  crime  of  which  It  ac- 
cuses the  defendant  is  named,  the  word 
"willful"  Is  omitted,  and  the  crime  charged  is 
denominated  "malicious  shooting  and  wound- 
ing-another,  with  a  pistol,  with  the  Intent  to 
kill  him.*'  In  the  descriptive  portion  of  the 
Indictment,  however,  it  is  charged  that  the 
accused  did  "unlawfully,  willfully  and  mali- 
ciously shoot  at  and  wound  Dave  Sumner," 
with  a  pistol  loaded  with  leaden  balls,  etc, 
with  intent  to  kill  him,  but  from  which  Sum- 
ner did  not  die.  It  Is  also  contended  that  the 
indictment  should  have  charged  that  the 
shooting  was  "feloniously"  done.  Neither  of 
these  alleged  defects  are  sufficient  to  render 
the  indictment  Insufficient.  The  descriptive 
portion  of  the  indictment  fully  describes  the 
offense  and  fully  informs  the  accused  of  the 
nature  of  the  accusation.  It  is  a  statutory 
crime,  and  it  is  not  necessary  to  commit  the 
act  feloniously  to  commit  the  crime.  Toler  v. 
Oom.,  94  Ky.  529,  23  S.  W.  347,  15  Ky.  Law 
Rep.  292;  Gratz  v.  Com.,  96  Ey.  162,  28  S. 
W.  159,  16  Ey.  Law  Rep.  465;  Oundlff  v. 
Cora.,  86  Ey.  196,  5  S.  W.  486,  9  Ey.  Law  Rep. 
537.  These  objections  in  similar  cases  have 
been  adjudged  adversely  to  the  contentions 
of  appellant. 

[2]  2.  Appellant's  complaint  that  he  was 
not  granted  a  continuance  arose  in  the  fol- 
lowing way:    The  trial  was  not  at  the  term 


at.  which  the  indictment  was  found,  and  he 
presented  an  affidavit  to. support  his  motion 
for  a  continuance,  upon  the  ground  at  the 
absence  of  witnesses.  The  attorney  for  the 
commonwealth  agreed  that,  In  the  event  the 
witnesses  could  not  be  procured  during  the 
trial,  the  affidavit  could  be  read  as  the  depo- 
sitions of  the  alleged  absent  witnesses.  The 
record  does  not  show  why  appellant  did  not 
read  or  offer  to  read  the  affidavit,  nor  any 
reason  why  he  did  not  do  so.  The  brief  of  his 
counsel  says  that  the  affidavit  was  lost  during 
the  trial,  and  for  that  reason  was  not  read. 
The  appellant,  however,  did  not  ask  for  an 
opportunity  or  right  to  supply  it,  nor  for  a 
continuance  or  postponement  on  account  of 
its  loss,  and  the  record  falls  to  show  that  he 
brought  It  to  the  attention  of  the  court  in 
any  way.  Hence  it  must  be  considered  that 
he  waived  It 

[8]  3.  The  newly  discovered  evidence  Is 
that  of  two  persons,  who  will  testify  that  the 
location  of  one  of  the  witnesses  for  the  com- 
monwealth was  such  that  she  could  not  have 
seen  the  things  about  which  she  testified. 
The  witness,  however,  deposed  substantially 
to  the  same  facts  that  the  other  four  wit- 
nesses who  were  present  at  the  affray  testi- 
fied as  having  occurred.  The  proposed  new 
evidence  would  only  have  a  tendency  to  im- 
peach the  evidence  of  the  witness  whom,  they 
say,  could  not  have  seen  the  things  she  testi- 
fied about,  and,  in  the  light  of  the  testimony 
of  the  other  witnesses,  the  new  evidence 
could  not  have  a  decisive  or  preponderating 
influence  upon  the  result  of  a  trial.  Under 
these  circumstances,  it  Is  uniformly  held  that 
a  new  trial  will  not  be  granted  for  such  rea- 
sons. 

[4,  t]  4.  The  complaints  as  to  the  rulings 
of  the  court  upon  the.  admission  and  rejection 
of  evidence  are  without  merit  The  attorney 
for  the  commonwealth  made  certain  irrele- 
vant Inquiries  of  witnesses  upon  cross-exami- 
nation, but  developed  nothing  prejudicial.  A 
witness  for  appellant  was  not  permitted  to 
answer  an  Inquiry  made  of  him  as  to  having 
heard  the  Injured  man,  before  the  shooting, 
make  a  threat  against  the  accused,  and  which 
he  communicated  to  the  accused.  Such  evi- 
dence would  have  been  competent  and  its  ex- 
clusion prejudicial,  but  no  avowal  was  made 
that  the  witness  would  have  made  any  state- 
ment If  permitted  to  answer,  and  we  have 
no  way  of  ascertaining  whether  he  would  have 
given  any  useful  evidence,  or  not  After  the 
introduction  of  the  evidence  for  the  appellant 
he  was  recalled  and  asked. concerning  an  al- 
leged admission  made  by  him,  touching  the 
shooting  and  wounding,  which  he  denied  hav- 
ing made.  A  witness  was  then  offered  and 
testified  that  the  accused  made  such  admis- 
sion in  his  presence,  and  it  is  now  complain- 
ed that  the  court  did  not  admonish  the  jury 
as  to  the  purpose  for  which  it  could  consider 
the  evidence  given  by  the  latter  witness.  The 
appellant  did  not  object  to  the  testimony  nor 
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request  the  court  to  Instruct  the  jury  concern- 
ing It,  and  cannot  now  be  beard  to  complain 
of  It 

[I]  5.  Appellant  Insists  that  the  court  fail- 
ed to  properly  Instruct  the  jury  touching  the 
law  of  self-defense  applicable  to  the  facto 
of  the  case.  The  Instruction  given  upon  the 
law  of  self-defense  and  which  directed  the 
jury  to  return  a  verdict  of  not  guilty,  If  the 
facts  demonstrated  that  the  accused  did  the 
shooting  under  circumstances  which  brought 
him  within  the  requirements  of  the  law  upon 
that  subject,  was  clear  and  explicit  and  fully 
gave  to  the  accused  every  right  which  he  had 
upon  that  subject  It  is  objected,  however, 
that  the  Instructions  under  which  the  jury 
was  permitted  to  find  the  accused  guilty  re- 
quired the  belief  upon  its  part  of  certain  facts 
which  were  unnecessary  to  his  conviction.  It 
is  not  possible  to  discern  how  this  could  have 
been  prejudicial  to  him.  The  instructions 
complained  of  are  somewhat  Involved,  and  a 
better  practice,  under  such  a  state  of  facts 
as  here  presented,  would  be  for  the  court  to 
follow  the  Instructions  prescribed  by  this 
court  in  Taylor  v.  Oom.,  172  Ky.  141,  188  S. 
W.  1087.  In  this  case,  however,  it  is  doubt- 
ful if  the  testimony  of  the  accused  presents 
any  fact  which  would  make  necessary  the  giv- 
ing of  an  Instruction  upon  Che  law  of  self- 
defense. 

There  appearing  nothing  prejudicial  to  the 
substantial  rights  of  the  accused,  the  judg- 
ment is  affirmed. 


REYNOLDS'S  EX'R  v.  REYNOLDS  «t  al. 


(Court  of  Appeals  of  Kentucky. 
1920.) 


March  5, 


1.  Wills  «=»194,  767— At  common  law  con- 
veyance BT  TESTATOR  OF  PROPERTY  DBVISED 
ADEEMED  DEVISE  AND  REVOKED  WILL  PBO 
TANTO. 

At  common  law,  a  conveyance  by  the  tes- 
tator subsequent  to  the  execution  of  the  will  of 
property  devised  therein  operated  as  an  ademp- 
tion, and  in  effect  as  a  revocation  of  the  will 
to  the  extent  of  the  property  conveyed. 

2.  Wilis  «J=»767  —  Ademption  of  specific 

LEGACIES  TO  HEIB  WILL  NOT  BE  MADE  BT 
CONVERSION  OF  PBOPEBTT  DEVISED  UNLESS 
SUCH  WAS  THE  INTENT. 

Ky.  St.  I  2068,  changes  the  common  law 
upon  the  subject  of  conveyance  by  testator  of 
property  devised  only  as  to  legatees  and  dev- 
isees who  are  heirs  of  the  testator,  and  an 
ademption  of  specific  legacies  or  bequests  to  an 
heir  is  not  effected  by  a  conversion  of  the  prop- 
erty devised,  either  by  sale  or  otherwise,  un- 
less it  appears  from  the  will,  or  by  parol,  or 
other  evidence,  that  such  was  the  intention  of 
the  testator. 


3.  Convebsion  «=>15(1)— Whether  devise  is 
of  real  ob  personal  pbopebtt  one  of  in- 
TENTION. 

The  question  whether  a  will  disposes  of  land 
as  real  estate  or  personalty  is  one  of  inten- 
tion on  the  part  of  the  testator. 

4.  Convebsion  «J=»15(1)— Rule  of  equitable 

CONVERSION  AS  APPLIED  TO  WILLS  STATED. 
The  doctrine  of  equitable  conversion  aims  to 
carry  out  the  manifest  intention  of  the  testator 
upon  the  theory  that  it  is  apparent  from  the  will 
as  a  whole  that  it  was  his  undoubted  intention  to 
dispose  of  the  property  in  its  converted  form, 
but  such  intention  must  appear  by  express  terms 
in  the  will,  or  be  implied  as  an  absolute  neces- 
sity, in  order  to  carry  out  its  terms,  and  will 
not  be  implied  where  there  is  only  a  power  or 
authority  of  the  executor  or  trustee  to  sell, 

5.  Wills  «=»767  —  Sale  bt  testator  an 
ademption  of  a  devise  undeb  a  will. 

A  will,  devising  land  to  a  trustee  to  be  held 
in  trust  for  the  benefit  of  an  only  heir,  upon 
his  death  to  go  to  other  persons,  authorising 
the  trustees  to  sell  the  property,  held  not  to 
expressly  or  impliedly  direct  a  sale  of  the  land, 
and  hence  a  sale  of  the  land  by  the  testatrix 
after  execution  of  the  will  was  an  ademption, 
and  the  heir,  who  was  bequeathed  all  the  per- 
sonalty, became  the  absolute  owner  in  fee  of  the 
proceeds. 

6.  Wills  ojs»767  —  Statute  construed  to 

PBEVENT  ADEMPTION  OF  PBOPEBTT  SOLD  IN 
PAST  BT  TESTATOR  AND  PBOPEBTT  SOLD  AND 
REGAINED   BEFOBB  DEATH. 

Ky.  St  |  4835,  was  enacted  to  prevent  the 
ademption  of  an  entire  devise,  where  a  por- 
tion of  the  specifically  devised  property  is  dis- 
posed of  by  the  testator,  and  where  a  testator 
disposes  of  devised  property,  and  before  his 
death  regains  and  owns  it  at  the  time  of  his 
death. 

7.  Wills  oj=»484— Speak  as  if  executed  im- 

MEDIATELT  BEFORE  DEATH  OF  TESTATOR. 

Under  Ky.  St.  $  4839,  a  will  speaks  and 
takes  effect  as  if  it  had  been  executed  immediate- 
ly before  the  death  of  the  testator,  unless  a  con- 
trary intention  appears ;  hence  where  a  will  de- 
vises all  personalty  to  a  certain  person,  and 
after 'the  execution  of  the  will  the  testator  con- 
veys land,  the  proceeds  pass  on  testator's  death 
under  the  bequest  of  the  personalty. 

Appeal  from  Circuit  Court,  Shelby  County. 

Suit  by  Minnie  M.  Reynolds's  executor 
against  Morrison  Reynolds  and  others.  From 
a  decree  in  favor  of  the  named  defendant  the 
plaintiff  appeals.  Affirmed. 

E.  B.  Beard,  of  Shelbyville,  for  appellant 
Beckham  &  Gilbert  of   Shelbyville,   and 

Savage  &  Daniel,  of  Clarksville,  Tenn.,  for 

appellee. 

THOMAS,  J.  This  suit  was  filed  in  the 
Shelby  circuit  court  by  appellant  Shelby 
County  Trust  &  Banking  Company,  as  execu- 
tor of,  and  trustee  under,  the  will  of  Mrs. 
Minnie  M.  Reynolds,  against  the  devisees  and 
legatees  in  the  will,  to  obtain  a  construction 
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of  it  and  a  direction  from  the  court  as  to  Its 
duties  and  rights  in  the  premises.  The  ques- 
tion presented  is  whether  the  sale  of  the  land 
mentioned  In  the  will  by  the  testatrix,  arter 
its  execution  and  before  her  death,  operated 
as  an  ademption  of  the  devises  contained  In 
the  third  clause  of  the  will;  it  being  the  one 
about  which  the  doubt  arose,  and  to  settle 
which  this  suit  was  filed. 

The  testatrix  died  on  August  27, 1918,  hay- 
ing executed  her  will  on  September  15,  1915. 
On  March  1,  1919,  prior  to  her  death,  she 
sold  the  farm  mentioned  in  the  third  clause 
of  her  will  for  $50,000,  obtaining  one-third 
cash  and  the  balance  evidenced  by  notes,  all 
of  which  were  capable  of  identification  at  the 
time  of  her  death. 

The  first  clause  of  the  will  directs  the  pay- 
ment of  debts  and  funeral  expenses ;  the  sec- 
ond clause  makes  certain  specific  devises,  af- 
ter which  is  added: 

"Any  surplus  personalty  that  may  remain 
after  the  payment  of  my  debts,  and  the  pay- 
ment of  the  two  bequests  above  named  [naming 
them],  I  bequeath  absolutely  to  my  son,  Morri- 
son Reynolds." 

The  third  clause  of  the  will  says: 

"I  will  and  devise  to  the  Shelby  County  Trust 
&  Banking  Company  of  Shelbyville,  Kentucky, 
all  of  my  real  estate  situated  in  Shelby  county, 
Kentucky,  to  be  held  by  it  in  trust  as  follows: 
The  income  to  be  used  by  it  for  the  benefit 
of  my  son,  Morrison  Reynolds,  so  long  as  he 
may  live,  and  upon  his  death,  leaving  a  child 
or  children  living  at  the  time  of  his  death,  then 
said  entire  estate  is  to  go,  principal  and  in- 
come, to  such  child  or  children  absolutely  and 
in  fee  simple;  but  should  my  son,  Morrison 
Reynolds,  die  leaving  no  child  or  children  liv- 
ing at  his  death,  then  I  direct  that  said  trust 
estate  be  divided  as  follows:  One-half  thereof 
I  will  and  devise  absolutely  to  Mrs.  Jennie 
Savage  of  Clarksville,  Tennessee,  and  one-fourth 
thereof  absolutely  and  in  fee  simple  to  Mrs. 
Camden  W.  Ballard  of  Shelbyville,  Kentucky, 
and  one-fourth  thereof  to  the  trustees  of  the 
Southern  Presbyterian  Church  of  Sbelhyville, 
Kentucky,  to  be  used  by  them  as  they  see 
proper  for  extending  and  promoting  missionary 
work  of  the  Southern  Presbyterian  Church  in 
the  mountains  of  Eastern  Kentucky. 

"I  hereby  authorize  and  empower  my  said 
trustees  or  its  successor  in  office  to  sell  and  con- 
vey any  of  my  Teal  estate  mentioned  in  this 
clause,  and  to  distribute  the  proceeds  arising 
from  said  sale,  as  directed  in  this  clause,  or 
to  reinvest  the  proceeds  arising  from  said  Bale 
.in  other  real  estate  or  in  such  interest-bearing 
or  dividend-paying  securities  as  trustees  are 
permitted  to  invest  in  under  the  laws  of  Ken- 
tucky in  force  at  the  time  of  said  sale  and  re- 
investment and  no  purchaser  of  [at]  said  sale  is 
to  be  required  to  look  to  the  reinvestment  of 
said  proceeds." 

The  defendant  and  appellee,  Morrison  Reyn- 
olds, answered  the  petition  of  plaintiff  and  In- 
sisted therein  that  his  mother,  the  testatrix, 
by  the  sale  of  the  land  mentioned  in  the  third 
clause  of  her  will,  converted  it  from  land  in- 


to personalty,  and  thereby  adeemed  the  be- 
quest in  that  clause  of  her  will,  especially 
so  far  as  the  contingent  remaindermen  were 
concerned,  and  that  under  the  last  sentence 
of  the  second  clause  of  the  will,  above  quoted, 
he  took  the  entire  proceeds;  bnt  that.  If  he 
were  mistaken  In  this,  then  he  contends  the 
testatrix  died  intestate  as  to  such  proceeds 
because  of  the  ademption  for  which  be  in- 
sists, and  that  he  took  them  by  Inheritance  as 
the  only  heir  of  his  mother. 

Plaintiff  trust  company  combated  the  con- 
tentions of  Morrison  Reynolds  upon  the  the- 
ory that  the  testatrix  by  the  third  clause 
of  her  will  devised  only  personalty,  and 
that  the  proceeds  of  the  lands,  If  sold  by 
the  trustee,  became  impressed  with  the  trust 
created  by  the  third  clause  of  the  will,  and 
the  terms  thereof  attached  to  the  proper- 
ty tn  its  converted  form,  L  e.,  proceeds,  and 
consequently  there  was  no  ademption. 

Upon  the  trial  the  court  sustained  the  con- 
tentions of  Morrison  Reynolds,  and  held  that 
the  sale  of  the  farm  adeemed  the  bequest 
made  In  the  third  clause  of  the  will,  and  ad- 
Judged  all  of  the  proceeds  to  belong  to  him. 
Plaintiff's  petition  was  dismissed,  and  It  ap- 
peals. 

[1]  At  the  common  law  "a  conveyance  by 
the  testator,  subsequent  to  the  execution  of 
the  will,  of  property  devised  therein,  removes 
such  property  from  the  operation  of  the  will, 
and  of  necessity  operates  as  ademption  of 
the  property,  and  in  effect  as  a  revocation  of 
the  will  to  the  extent  of  the  property  con- 
veyed. If  part  only  of  the  property  affected 
by  the  will  Is  conveyed,  the  revocation  Is 
partial ;  if  all  of  the  property  affected  by  the 
will  is  conveyed,  there  Is  In  effect  a  total  rev- 
ocation of  the  will,  not  because  of  any  in- 
firmity or  want  of  operative  force  in  the  will, 
but  by  reason  of  the  withdrawal  of  the  entire 
estate  from  its  operation.  Where  the  convey- 
ance is  of  a  part  only  of  the  land  devised  by  the 
will.  It  Is  not  strictly  accurate  to  speak  of  the 
result  as  a  'revocation,'  but  the  devise  fails 
because,  when  the  will  becomes  effective,  the 
testator  has  no  property  within  the  terms  of 
the  gift"  40  Cyc.  1205,  1206.  Thompson  on 
the  Law  of  Wills,  §  434;  note  to  the  case  of 
Miller  v.  Malone,  95  Am.  St  Rep.  342;  Id., 
109  Ky.  133,  58  S.  W.  708,  22  Ky.  Law  Rep. 
635,  95  Am.  St  Rep.  338 ;  Wickliffe's  Execu- 
tor v.  Preston,  4  Mete  178 ;  Roes  v.  Carpenter, 
9  B.  Mon.  367,  50  Am.  Dec.  513;  Blocker  v. 
Gentry,  3  Mete  473 ;  Miller  v.  Miller,  4  Bush, 
482;  Durham,  Adm'r,  v.  Clay,  142  Ky.  96, 
134  S.  W.  153;  McBrayer's  Adm'r  v.  Yates, 
185  Ky.  140,  214  S.  W.  815. 

[2]  To  effect  an  ademption  the  legacy  or 
bequest  should  be  specific,  and  not  general  or 
demonstrative,  and  it  is  not  essential  that 
there  should  be  a  sale  of  the  specific  thing 
devised,  since  "any  alteration  of  the  estate 
by  the  testator,  or  of  his  interest  therein,  or 
any  modification  of  it,  which  converted  it  in- 
to a  different  estate  from  the  one  the  testator 
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had  at  the  time  of  the  will,  is  a  revocation 
thereof,  whether  such  a  result  was  Intended 
or  not."  40  Oyc.  supra,  1207,  and  notes,  su- 
pra, in  96  Am.  St.  Rep. 

The  Kentucky  cases  referred  to  acknowl- 
edge the  existence  of  the  common-law  rule 
upon  this  subject,  except  in  so  far  as  it  has 
been  modified  by  section  2068  of  the  Kentucky 
Statutes,  which  says: 

"The  conversion,  in  whole  or  in  part,  of  mon- 
ey or  property,  or  the  proceeds  of  property  de- 
vised to  one  of  the  testator's  heirs  into  other 
property  or  thing,  with  or  without  the  assent 
of  the  testator,  shall  not  be  an  ademption  of 
the  legacy  or  devise  unless  the  testator  so  in- 
tended; bat  the  devisee  shall  have  and  receive 
the  value  of  such  devise,  unless  a  contrary  in- 
tention on  the  part  of  the  testator  appear  from 
the  will,  or  by  parol  or  other  evidence." 

That  section,  as  held  by  this  court  in  the 
cases  referred  to,  changed  the  common-law 
rule  upon  the  subject  only  as  to  legatees  and 
devisees  who  were  heir*  of  the  testator.  In 
such  case  an  ademption  of  specific  legacies  or 
bequests  to  an  heir  will  not  be  made  by  a 
conversion  of  the  property  devised,  either  by 
sale  or  otherwise,  unless  it  appears  from  the 
will  or  by  parol  or  other  evidence  that  it  was 
the  intention  of  the  testator  to  produce  an 
ademption. 

In  the  instant  case  we  see  no  reason  for 
the  application  of  the  statute  referred  to,  be- 
cause if  the  bequest  to  the  contingent  remain- 
dermen in  clause  3  of  the  will  should  be  held 
adempted,  as  did  the  trial  court,  then  Morris- 
son  Reynolds,  the  only  legatee  In  the  will  who 
was  an  heir  of  the  testatrix,  would  have  his 
life  interest  in  the  property  enlarged  into  an 
absolute  estate,  and  his  interest  as  legatee  un- 
der the  will  would  not  be  detrimentally  af- 
fected. 

So  the  question  is,  Did  Mrs.  Reynolds  (as 
contended  by  the  trustee),  by  authorizing  and 
empowering  her  trustee  to  sell  the  farm  men- 
tioned in  the  third  clause  of  her  will,  "and  to 
distribute  the  proceeds  arising  from  said 
Bale  as' directed  In  this  clause,"  convert  the 
farm  Into  "proceeds'*  or  personalty  so  as  to 
make  the  terms  of  that  clause  apply  to  the 
property  in  Its  converted  form?  Or  did  she 
(as  contended  by  Morrison  Reynolds)  specific- 
ally devise  the  farm  in  that  clause  as  real  es- 
tate only,  with  no  express  or  necessarily  im- 
plied directions  for  the  trustee  to  sell  it,  and 
only  authorized  and  empowered  it  to  make 
sale  thereof  if  in  its  discretion  it  thought  best 
to  do  so? 

[3]  Before  attempting  an  answer,  we  deem 
It  proper  to  say  that  the  question  whether  a 
will  disposes  of  the  property  devised  as  real 
estate  or  personalty  is  one  of  intention  on 
the  part  of  the  testator,  and  in  the  two  cases 
of  Miller  v.  Malone  and  Durham's  Adm'r  v. 
Clay,  supra,  cited  and  relied  on  by  counsel  for 
both  parties,  it  was  held  that  it  was  the  in- 
tention of  the  testator  in  each  of  those  cases 
to  devise  only  proceeds  of  land,  since  the  will 


'R  ▼,  REYNOLDS  1003 

aw.) 

expressly  made  a  devise  of  such  proceeds,  and 
in  the  first  case  mentioned  the  will  in  terms 
ordered  the  trustee  to  sell  the  land  for  that 
purpose,  while  in  the  second  case  there  was 
no  direction  to  sell,  but  the  will  disposed  of 
only  personal  property,  to  wit,  proceeds. 
Bach  of  those  cases  may  be  classed  as  in- 
stances where  there  was  an  undoubted  equita- 
ble conversion  of  the  property  devised. 

[4]  It  Is  pertinent,  then,  that  we  briefly 
consider  the  doctrine  of  equitable  conversion 
as  It  affects  the  devolution  of  property  by 
will.  Such  an  Inquiry  will  bo  illuminating, 
and  of  much  service  in  solving  the  question 
presented.  That  doctrine  is,  after  all,  but  a 
rule  adopted  by  the  courts  for  the  purpose 
of  carrying  out  the  manifest  Intention  of  the 
testator,  upon  the  theory  tftat  it  Is  apparent 
from  the  will  as  a  whole  that  it  was  his  un- 
doubted Intention  to  dispose  of  the  property 
in  its  converted  form,  and  not  in  its  condition, 
at  the  time  of  the  execution  of  the  will,  or 
at  the  time  of  his  death.  But  such  intention 
to  convert  the  property  must  appear  by  ex- 
press terms  in  the  will,  or  implied  as  an  ab- 
solute necessity,  in  order  to  carry  out  its 
terms.  These  general  rules  applicable  to  the 
doctrine  are  thus  stated  in  18  Corpus  Juris, 
860: 

"As  in  the  construction  of  wills  the  intention 
of  the  testator  is  the  main  guide,  and  as  the 
doctrine  of  conversion  of  a  testator's  realty  into 
personalty  depends  both  as  to  its  existence  and 
as  to  its  extent  on  the  testator's  intention,  in 
order  to  work  a  conversion  while  the  property 
remains  unchanged  in  form,  there  must  be  a 
clear  and  imperative  direction  to  convert  it; 
that  is,  there  must  be  an  expression  in  some 
form  of  an  absolute  intention  that  the  land 
shall  be  sold  and  turned  into  money,  and  the 
conversion  must  be  made  obligatory  on  the 
executor  or  trustee,  although  there  need  be  no 
devise  in  terms  to  an  executor  or  trustee.  The 
rule  that  a  will  should  be  supported,  if  it  can 
be  done  on  any  fair  construction  of  its  provi- 
sions, will  not  be  carried  to  such  an  extent 
as  to  hold  that  an  out-and-out  conversion  is 
to  be  inferred  in  the  absence  of  imperative  di- 
rections, expressed  or  necessarily  implied,  to  the 
executors  to  sell  realty." 

In  succeeding  pages  the  rule  Is  laid  down 
whereby  an  implied  direction  or  Intention  to 
convert  the  property  may  be  inferred,  as,  for 
instance,  when  it  Is  necessary  for  the  proper- 
ty to  be  converted  In  order  to  carry  out  the 
purposes  of  the  testator  as  plainly  expressed 
in  his  will.  Thus  on  page  862,  in  referring  to 
such  implied  Intention,  It  is  said: 

"The  necessity  of  a  conversion  of  realty  into 
personalty,  to  accomplish  the  purpose  expressed 
in  the  will,  is  equivalent  to  an  imperative  di- 
rection to  convert,  and  effects  an  equitable  con- 
version, although  the  language  used  is  it  form 
permissible  and  authoritative  rather  than  man- 
datory." 

Illustrating  such  implied  intention:  If  real 
estate  Is  devised  to  an  executor  or  trustee, 
with  directions  for  him  to  expend  it  in  ed- 
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neatlng  testator's  children,  the  Implication 
would  necessarily  arise  that  the  testator  in- 
tended for  his  executor  or  trustee  to  sell  the 
real  estate  and  with  the  proceeds  carry  out 
the  purposes  of  his  will.  A  conversion  In  that 
case  would  necessarily  be  implied,  since  the 
executor  could  not  carry  out  his  directions 
without  It  But  the  intention  to  convert  will 
not  be  Implied  where  there  is  only  a  doubt 
as  to  the  testator's  Intention.  Thus,  on  page 
864  of  the  publication  referred  to,  it  is  said: 

"The  intention  may  be  implied,  however,  only 
when  the  design  and  purpose  of  the  testator  is 
unequivocal,  and  the  implication  so  strong  as  to 
leave  no  substantial  doubt,  for  equity  will  never 
presume  such  a  conversion,  unless  it  is  demand- 
ed to  accomplish  the  lawful  purposes  expressed 
in  the  will  of  the  testator;  it  will  not  be  im- 
plied from  the  mere  fact  that  a  conversion  will 
be  the  more  convenient  method  of  making  a 
division  of  the  property;  and  even  where  a 
Obnversion  is  required,  it  must  be  kept  within 
the  limits  of  actual  necessity.  And  where 
there  is  a  doubt  as  to  the  intention  of  the  tes- 
tator, in  an  order  or  direction  for  the  conver- 
sion of  land  into  money,  the  original  character 
•of  the  property  will  be  retained." 

To  the  same  effect  Is  the.  text  In  6  B.  C. 
I*  1073-1076.  The  above  general  rules  are 
also  applied  and  adopted  by  the  following 
teases:  In  re  Cooper's  Estate,  206  Pa.  628,  56 
AtL  67,  98  Am.  St  Rep.  799;  Ford  v.  Ford. 
70  Wis.  19,  33  N.  W.  188,  6  Am.  St  Rep. 
117  (and  notes  on  pages  141-148);  Harrington 
v.  Pier,  105  Wis.  485,  82  N.  W.  345,  60  L. 
R.  A  307,  76  Am.  St  Kep.  924;  In  re  Van- 
uxem's  Estate,  212  Pa.  315,  61  AtL  876,  1 
L.  R.  A.  (N.  S.)  400;  Samuel  v.  Samuel's 
Adm'r,  4  B.  Mon.  245 ;  Green  v.  Johnson,  4 
Bush,  164;  Hlte's  Devisees  v.  Hite's  Ei'r, 
93  Ky.  257,  20  S.  W.  778,  14  Ky.  Law  Rep. 
385,  19  L.  R.  A.  173,  40  Am.  St  Rep.  189; 
Orane  v.  Crane,  105  S.  W.  870,  32  Ky.  Law 
Rep.  82;  Porter  v.  Porter,  135  Ky.  813,  123 
S.  W.  302;  and  Cropper  v.  Oaar,  161  Ky. 
376, 151  S.  W.  913,  L.  R.  A.  1916B,  1139. 

In  the  Hlte  Case,  supra,  this  court  said: 

"The  doctrine  of  equitable  conversion  is  at 
best  an  artificial,  arbitrary  one.  It  will  not  be 
applied,  unless  it  is  made  the  duty  of  the  trustee 
toselL" 

However,  as  we  have  seen,  the  duty  to  sell 
need  not  be  created  by  an  express  direction 
to  sell.  It  may  be  imposed  by  imperative  or 
undoubted  implication.  But  the  authorities, 
supra,  hold  that  such  implication  is  never  to 
be  drawn  when  there  Is  only  a  power  or  au- 


thority of  the  executor  or  trustee  to  sell. 
Mere  discretionary  authority  to  sell  is  not 
sufficient  to  bring  about  a  conversion  of  the 
property. 

[S]  Applying  these  rules  to  the  will  under 
consideration,  It  is  quite  clear  to  oar  minds 
that  Mrs.  Reynolds  went  no  further  in  the 
third  clause  of  her  will  than  to  lodge  with  her 
trustee  a  discretionary  power  of  sale.  She 
neither  expressly  directed  it  to  sell  the  land 
devised  by  her,  nor  does  the  will  contain 
language  from  which  an  Implied  direction  to 
sell  would  arise.  The  most  that  could  be 
said  Is  that  her  intention  in  this  respect  is 
doubtful,  which,  as  we  have  seen,  is  not  suf- 
ficient to  create  a  conversion.  If  she  had 
died  without  selling  the  land,  it  would  have 
passed  under  the  will  as  real  estate,  and  not 
ss  personalty.  This  being  true.  It  necessarily 
results  that  the  proceeds  of  the  sale  made  by 
her  in  her  lifetime  never  became  impressed 
with  the  trust  which  she.  created  in  the  third 
clause  of  her  will,  the  necessary  consequence 
of  which  is  that  the  devises  therein  provided 
for,  especially  to  the  contingent  remainder- 
men, were  adeemed  by  her  sale  of  the 
property. 

[6]  Section  4835  of  the  Kentucky  Statutes 
has  no  application  to  the  facts  of  this  case. 
At  common  law,  in  some  cases,  if  any  portion 
of  specifically  devised  property  was  disposed 
of  by  the  testator  before  his  death,  that  act 
operated  as  an  ademption  of  the  entire  de- 
vise, Furthermore,  if  the  testator  disposed 
of  devised  property  and  before  his  death  be 
regained  and  owned  it  at  the  time  of  his 
death,  the  devise  would  not  take  effect,  since 
the  ademption  by  the  sale  could  not  thus  be 
avoided.  To  prevent  these  results  the  section 
of  the  statute  referred  to  was  enacted.  Hasel- 
wood's  Ex'r  v.  Wtebster,  82  Ky.  409;  Miller 
v.  Malone,  supra. 

[7]  Since  a  will,  under  the  provisions  of 
section  4839  of  the  Statutes,  speaks  and  takes 
effect  "as  if  it  had  been  executed  immediate- 
ly before  the  death  of  the  testator,  unless  a 
contrary  Intention  shall  appear  by  the  will," 
the  appellee,  Morrison  Reynolds,  became  en- 
titled to  such  proceeds  of  the  sale  of  his 
mother's  farm  as  could  be  identified  at  her 
death,  under  the  residuary  devise  in  the 
second  clause  of  the  will.  If,  however,  this 
were  not  true,  then  Mrs.  Reynolds  died  intes- 
tate as  to  the  proceeds  of  the  farm,  and  ap- 
pellee, Morrison  Reynolds,  being  her  only 
heir,  would  inherit  them. 

So,  In  either  event  the  Judgment  appealed 
from  was  proper,  and  it  is  affirmed. 
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PULLMAN  00.  v.  PULLIAM. 
(Court  of  Appeals  of  Kentucky.    Feb.  27, 1920.) 


1.  Trial  *=>252(10)— Instruction  refebbing 
to  mattes  rot  in  eviden0e  erroneous. 

In  an  action  by  a  passenger  against  Pullman 
Company  for  damages  from  an  assault  by  an 
unknown  person  on  plaintiff  while  in  her  berth, 
it  was  error  in  Instructions  to  refer  to  the  lia- 
bility of  Pullman  Company  for  assault  by  agents 
or  servants,  where  there  was  no  evidence  that 
the  assaults  complained  of  were  made  by  any 
agent  or  servant  of  the  defendant. 

2.  Damages  4=901(1)  —  Punitive  damages 
recovered  only  fob  wanton,  beobxebs, 
and  oppressive  aois. 

To  entitle  one  to  punitive  damages,  it  must 
be  shown  that  defendant  acted  wantonly,  reck- 
lessly, oppressively,  or  with  such  malice  as 
implies  a  spirit  of  mischief  or  criminal  indiffer- 
ence to  civil  obligation. 

3.  Carriers  «=»418  —  Evidence  held  suf- 
ficient TO  SHOW  THAT  AN  ASSAULT  WAS 
COMMITTED  UPON  PABSSNQEB. 

In  an  action  against  Pullman  Company  by 
a  female  to  recover  damages  for  three  alleged 
assaults  upon  her  in  her  berth  during  the  night- 
time, evidence  held  sufficient  to  sustain  a  finding 
that  plaintiff  was  assaulted,  and  that  she  did 
not  dream  that  she  was  assaulted. 

4.  Negligence  <s=»119(4)  —  Proof  confined 
to  specific  acts  alleged. 

Plaintiff,  having  undertaken  to  specifically 
set  forth  the  negligent  acts  complained  of,  can- 
not prove  or  rely  upon  others. 

5.  Evidence  «=>119(1)  —  Matters  not  ad- 
missible AB  FORMING  PABT  OF  SAME  TRANS- 
ACTION. 

In  an  action  against  Pullman  Company  for 
damages  for  negligence,  in  that  plaintiff  was  as- 
saulted three  specific  times  by  an  unknown  per- 
son while  in  her  berth,  testimony  as  to  rude- 
ness of  the  conductor  and  an  evil  look  of  the 
porter  were  not  so  connected  with  the  issuable 
facts  as  to  form  a.  part  of  the  same  transaction 
or  subject-matter  as  to  make  them  relevant  to 
the  facts. 

6.  Trial  «=»120(1)— Counsel  in  argument 
should  confine  themselves  to  facts 
brought  out  in  evidence. 

Great  latitude  should  be  allowed  counsel  in 
making  their  arguments,  but  counsel  should  be 
careful  in  the  presentation  of  their  case  to 
confine  themselves  to  facts  brought  ont  in  the 
evidence  and  to  reasonable  deductions  to  be 
drawn  therefrom. 

7.  Damages  <8=>130(3)— Five  thousand  dol- 
lars EXCESSIVE  FOB  FEMALE  PASSENGER   IN 

Pullman  berth  bendebed  nervous  by  be- 
ing  dibtubbed. 

In  an  action  against  Pullman  Company  for 
negligence,  in  that  some  unknown  person  laid 
hands  upon  plaintiff  while  in  a  berth,  causing 
her  to  become  nervous,  a  verdict  of  $5,000  was 
excessive. 
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Appeal  from  Circuit  Court,  Boyle  County. 

Action  by  Nellie  Pulliam  against  the  Pull- 
man Company.  Judgment  for  plaintiff,  and 
defendant  appeals.  Reversed  for  further 
proceedings. 

Geo.  B.  Stone,  of  Danville,  and  Bingham, 
Peter,  Tabb  &  Levi,  of  Louisville,  for  appel- 
lant 

Emmet  Puryear,  Boot  Harding,  and  John 
W.  Bawllngs,  all  of  Danville,  for  appellee. 


QUIN,  J.  Defendant  (appellant)  is  seek- 
ing the  reversal  of  a  judgment  for  $5,000,  ob- 
tained by  plaintiff  at  the  hands  of  a  jury. 

The  court  sustained  a  motion  for  a  direct- 
ed verdict  made  by  the  Cincinnati,  New 
Orleans  &  Texas  Pacific  Railway  Company,  a 
codefendant. 

Plaintiff  took  passage  In  a  Pullman  car  In 
November  1915,  at  Tuscaloosa,  Ala.,  destined 
for  Georgetown,  Ky.,  and  she  alleges  that  aft- 
er retiring  for  the  night  she  was  awakened 
by  some  person  invading  the  privacy  of  her 
berth  and  placing  their  hands  upon  her  per- 
son. She  gave  an  alarm.  After  some  time 
the  Pullman  conductor  appeared,  and  he  as- 
sured her  of  protection.  A  second  attack  was 
made  upon  her.  The  conductor  was  again 
summoned  and  promised  to  keep  a  watch  in 
the  car  thereafter.  She  was  attacked  a  third 
time,  when  a  ring  was  taken  from  her  finger. 
As  a  result  of  these  attacks,  she  suffered 
great  mental  and  physical  pain,  her  nervous 
system  was  shocked,  and  she  sustained  per- 
manent injuries. 

We  will  discuss  the  several  points  urged 
for  reversal  in  the  order  presented. 

The  court  did  not  err  In  overruling  the 
motion  for  a  peremptory  Instruction;  there 
was  sufficient  evidence  to  take  the  case  to 
the  jury,  as  will  be  seen  later,  when  we  take 
up  the  question  of  evidence.  Instruction  No. 
1  Is  not  erroneous.    It  reads: 

"You  are  instructed  that  it  was  the  duty  of 
the  defendant,  Pullman  Company,  to  guard  and 
protect  the  plaintiff  from  any  annoyance  and 
assault,  so  far  as  could  reasonably  be  done  by 
the  exercise  of  ordinary  care,  while  she  was  a 
passenger  riding  in  its  car;  and  if  you  believe 
from  the  evidence  in  this  case  that  the  privacy 
of  plaintiff's  sleeping  apartment  was  invaded 
one  or  more  times,  or  that  (while  so  occupying 
said  apartment)  she  was  subjected'  to  assault 
by  having  the  hands  of  some  person  placed  upon 
her  against  her  will,  or  that  a  ring  was  taken 
from  her  hand  against  her  will,  and  that  by 
each,  or  any,  or  all  of  said  acts  she  was  injured, 
or  frightened,  or  humiliated,  or  shocked,  and 
that  each,  or  any,  or  all,  of  said  acts  might 
have  been  prevented  by  the  exercise  of  ordinary 
care  and  vigilance  under  the  circumstances  then 
and  there  existing  upon  the  part  of  the  agents 
and  servants  of  the  defendant  in  charge  of  said 
car,  then  the  law  is  for  the  plaintiff,  and  you 
will  find  a  verdict  for  her  against  the  said  com- 
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pany,  and  if  you-  do  not  bo  believe  yon  will  find 
for  tie  defendant" 

It  is  argued  that  such  Instruction  was  sus- 
ceptible of  the  construction  that  the  action  of 
the  conductor  in  grabbing  plaintiff's  arm 
when  she  was  going  to  the  diner,  as  brought 
out  in  the  proof,  might  have  been  considered 
by  the  jury  to  have  been  embraced  in  the  lan- 
guage employed.  We  do  not  so  understand 
it;  but,  since  a  reversal  must  be  ordered  for 
other  reasons,  the  court  upon  a  retrial  will 
insert  the  parenthetical  clause  found  above. 
This  will  overcome  an  apparent  objection  to 
an  otherwise  concededly  proper  Instruction. 

[1]  Instruction  No.  2  is  erroneous  in  two 
particulars:  (1)  There  was  no  evidence  that 
the  assaults  complained  of  were  made  by  any 
agent  or  servant  of  the  defendant,  and  hence 
any  reference  to  this  fact  should  not  have 
been  embodied  in  the  instruction.  (2)  It 
contained  the  further  vice  of  allowing  the 
jury  to  find  punitive  damages. 

[2]  To  authorize  an  instruction  on  punitive 
damages,  it  must  be  shown  that  defendant 
had  acted  wantonly,  recklessly,  oppressively, 
or  with  such  malice  as  Implies  a  spirit  of 
mischief  or  criminal  Indifference  to  civil  ob- 
ligations. L.  ft  N.  R  R  Co.  v.  Wilkins, 
Grd;n,  143  Ky.  572,  186  S.  W.  1023,  Ann.  Oas. 
1912D,  618,  in  which  case  the  court  quotes 
with  approval  the  following  language  found 
in  Central  Kentucky  Traction  Co.  v.  May, 
137  Ky.  737, 126  S.  W.  1083: 

-  "Punitive  damages  are  not  authorized  and 
should  never  be  allowed  in  any  case,  where  there 
is  not  some  evidence  tending  to  show  that  the 
defendant  has  acted  maliciously,  willfully,  or 
with  such  gross  negligence  as  to  indicate  a  wan- 
ton disregard  of  the  rights  of  others  (Koestel  v. 
Cunningham,  97  Ky.  421  [30  S.  W.  970,  17  Ky. 
Law  Rep.  296]),  or,  where  there  is  an  absence 
of  malice  or  reckless  disregard  of  the  safety  of 
plaintiff's  person  (McHenry  Coal  Co.  v.  Sned- 
don, 98  Ky.  684  [84  S.  W.  228,  17  Ky.  Law 
Rep.  1261])." 

See,  also,  South  Covington  ft  Cincinnati 
Street  Ry.  Co.  v.  Barr,  147  Ky.  549,  144  S.  W. 
755;  L.  ft  N.  R  R.  Co.  v.  Logan's  Adm'x,  178 
Ky.  29,  198  S.  W.  537. 

The  record  contains  no  evidence  of  any 
conduct  or  misconduct  on  the  part  of  defend- 
ant's agents  or  servants  sufficient  to  bring 
the  case  within  the  rule  stated  above  and 
the  court  erred  in  submitting  this  question 
to  the  Jury. 

[3]  It  Is  said  the  verdict  Is  not  sustained 
by  the  evidence,  but  with  this  contention  we 
cannot  agree.    Plaintiff  testified: 

She  was  on  her  way  to  visit  her  grand- 
mother at  Falmouth;  she  left  Tuscaloosa 
about  4:40  p.  m.;  she  had  $20  In  her  shoes, 
and  some  remark  was  made  by  her  school 
friends  not  to  take  off  her  shoes;  this  was 
In  the  presence  of  the  porter  and  conductor; 
she  retired  about  8:30;  about  11  p.  m.  she 
was  awakened  and  pat  her  hand  out  and 


touched  a  large  rough  band,  which  was  jerk- 
ed away;  she  turned  on  the  light  in  the 
berth,  rang  the  bell,  and  In  about  ten  minutes 
the  conductor  came',  and  he  laughed  at  her: 
the  lights  were  turned  out  In  the  sleeper, 
and  while  she  was  still  awake,  about  two 
hours  later,  some  one  touched  her  foot,  she 
screamed,  and  rang  the  bell;  the  conductor 
came  and  said  he  would  leave  the  big  light 
burning,  and  told  her  that  if  any  one  came 
again  to  try  to  see  who  It  was;  after  the 
lights  had  been  put  out,  along  about  3:30  or 
4,  some  one  again  touched  her  foot,  she  raised 
up,  put  her  right  hand  out,  and  as  she 
did  so  some  one  grabbed  her  hand, 
and  took  off  her  cameo  ring;  she  screamed, 
and  a  woman  In  the  opposite  berth 
asked  what  was  the  trouble;  although  she 
rang  the  bell,  no  one  came;  soon  thereafter 
it  was  daylight;  she  never  closed  her  eyes 
after  the  first  attack;  as  she  went  to  the 
dressing  room,  she  saw  the  porter  looking  at 
her,  as  she  says,  "with  an  evil  eye" ;  this  so 
frightened  her  that  she  finished  dressing  In 
her  berth;  later  she  went  to  the  dressing 
room  with  a  woman  passenger;  she  told  the 
train  conductor  of  the  loss  of  her  ring. 

The  Pullman  conductor  tried  repeatedly 
to  talk  to  her;  offered  to  assist  her  to  the 
diner;  she  declined,  and  "he  klnda  grabbed 
her  arm";  she  was  in  a  state  of  collapse  when 
she  reached  Georgetown ;  cried .  all  the 
way  to  Falmouth;  couldn't  control  herself; 
wouldn't  go  to  her  room  alone,  In  the  day- 
time; she  is  still  nervous  and  cannot  sleep 
alone;  she  was  never  sick  before.  She  went 
to  see  a  physician  the  second  day  after  she 
reached  Falmouth.  Her  testimony  as  to  her 
nervous  condition  is  corroborated  by  other 
witnesses,  including  her  mother. 

The  physician,  visited  by  plaintiff  at  Fal- 
mouth, gave  his  deposition  In  which  he  said 
he  had  known  plaintiff  all  her  life;  that  he 
saw  her  on  November  26th,  in  his  office;  she 
was  then  suffering  from  a  skin  affection;  she 
was  anaemic  and  in  a  generally  rundown  con- 
dition; he  regulated  her  diet  and  gave  her  a 
tonic;  his  treatment  lasted  for  about  three 
weeks;  she  seemed  to  have  Improved  when 
she  left;  he  did  not  recall  that  the  patient 
said  anything  to  him  about  any  disturbance 
on  the  railroad  train,  or  mentioned  the  loss 
of  her  ring. 

The  rule  governing  sleeping  car  companies 
is  thus  stated  in  Pullman  Palace  Car  Co.  v. 
Hunter,  107  Ky.  519,  54  S.  W.  845, 21  Ky.  Law 
Rep.  1248,  47  L.  R.  A.  286: 

"The  main  inducement  offered  to  the  traveling 
public  to  occupy  sleeping  cars,  and  to  pay  the 
extra  fee  charged  therefor,  is  that  the  fatigue 
and  discomfort  of  railroad  travel  is  in  some 
degree  ameliorated  by  being  able  to  sleep  with 
security;  and  the  company,  in  advertising  its 
accommodations  for  sleeping,  and  accepting 
compensation  therefor,  becomes  thereby  obligat- 
ed to  keep  a  reasonable  watch  over  the  safety 
of  its  sleeping  passengers  and. their  property; 
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and  this  seems  to  be  the  measure  of  their  re- 
sponsibility as  defined  by  other  courts."    ■ 

To  same  effect,  see  10  0.  J.  1177 ;  Pullman 
Co.  v.  Schaffner,  126  Ga.  609,  56  8.  K.  933, 
9  L  B.  A.  (N.  S.)  407;  Pullman  Palace  Car  v. 
Hatch,  30  Tex.  Civ.  App.  SO*/  70  S.  W.  771; 
Calder  v.  Southern  Ry.  Co.,  89  S.  O.  287,  71 
S.  E.  841,  Ann.  Cas.  1913A,  894. 

As  to  defendant's  evidence:  The  Pullman 
conductor  testified  that  he  was  on  watch 
from  the  time  he  left  Chattanooga  at  about 
10:40  p.  m.  until  3  a.  m.,  and  that  when  the 
call  came  from  lower  No.  10,  the  berth  occu- 
pied by  plaintiff,  he  answered  as  soon  as  he 
could,  and  when  the  plaintiff  told  him  that 
some  one  had  placed  their  hands  in  her  berth 
he  promised  to  keep  watch,  and  went  into 
the  drawing  room,  which  is  about  12  feet 
from  lower  No.  10,  assorted  his  tickets,  and 
remained  there  until  3  a.  m.,  wben  he  called 
the  porter;  the  end  lights  were  burning ;  he 
told  the  porter  what  plaintiff  had  said  and 
for  him  to  keep  watch;  he  heard  nothing 
further;  plaintiff  said  nothing  of  losing  her 
ring;  neither  the  porter  or  conductor  heard 
the  conversation  about  the  $20  at  Tuscaloosa'; 
tlie  porter  came  on  duty  at  3.  a.  m.  and  sat  on 
a  stool  at  the  end  of  the  car  shining  shoes ; 
he  called  plaintiff  for  Georgetown,  had  to  call 
her  two  or  three  times ;  she  told  him  of  los- 
ing her  ring;  he  looked  for  it,  and  she  assist- 
ed him  In  the  search;  when  the  train  conduc- 
tor came  through,  he  told  him  to  look  again, 
which- he  did;  said  plaintiff  showed  no  signs 
of  nervousness,  that  he  brushed  her  clothes, 
she  tipped  him,  and  he  carried  her  baggage  to 
the  platform  at  Georgetown;  he  had  no  call 
from  lower  10.  v 

The  defendant  accounted  for  all  the  berths, 
both  lower  and  upper,  In  the  sleeper,  many  of 
which,  Including  Nos.  8  and  12,  were  occu- 
pied by  members  of  a  football  team  from 
Chattanooga  to  Danville.  Two  or  three  of 
these  boys  testified.  They  said  they  heard  no 
outcry. 

Complaint  Is  next  made  of  the  admission 
of  Incompetent  evidence. 

[*]  There  is  no  general  allegation  of  negli- 
gence, plaintiff's  case  being  predicated  upon 
the  three  speclflc  assaults  alleged  In  the  peti- 
tion. Negligence  may  be  averred  in  general 
terms,  and  plaintiff  under  such  an  allegation 
may  show  any  speclflc  acta  of  negligence, 
but,  having  undertaken  to  specifically  set 
forth  the  negligent  acts  complained  of,  she 
cannot  prove  or  rely  upon  others.  Daniel 
Boone  Coal  Co.  v.  Turner,  181  Ky.  766,  205 
8.  W.  931 ;  Hart  v.  Roth,  186  Ky.  536,  217 
S.  W.  893.  The  evidence  should  have  been 
confined  to  the  issues  made  by  the  pleadings, 
and  it  was  error  to  admit  testimony  as  to 
the  rudeness  of  the  conductor,  the  evil  look 
of  the  porter,  or  of  any  acts  or  facts  not  per- 
tinent to  the  negligence  charged. 

It  would  require  rather  a  tedious  detail  to 
enter  into  a  further  recital  of  the  evidence, 


nor  would  any  useful  purpose  be  subserved 
by  so  doing.  Much  of  It  was  Incompetent 
and  irrelevant;  the  court  repeatedly  admon- 
ished the  Jury  not  to  regard  certain  state- 
ments; defendant's  objections  were  In  the 
main  sustained,  but  with  the  several  admoni- 
tions and  favorable  rulings  there  was  so 
much  of  this  character  of  evidence  before  the 
Jury  as  renders  it  impossible  to  say  what 
effect  this  testimony  may  have  bad  upon,  or 
to  what  extent  it  may  have  Influenced  their 
verdict.  The  trouble  grew  out  of  the  lati- 
tude of  the  Inquiry,  a  too  liberal  Interpreta- 
tion of  the  questions  at  Issue;  the  scope  of 
the  evidence  was  too  broad.  The  sole  issue 
triable  was  the  invasion  of  the  plaintiff's 
berth,  the  three  attacks  or  assaults,  and,  if 
upon  the  return  of  the  case  the  evidence  is 
limited  to  this  issue,  much  of  the  complaint 
as  to  the  admission  of  evidence  will  be  elimi- 
nated. 

IS]  Nor  was  such  evidence  competent  un- 
der the  rule  that  such  facts,  though  not  In 
Issue,  were  so  connected  with  the  issuable 
facts  as  to  form  a  part  of  the  same  transac- 
tion or  subject-matter  as  to  make  them  rel- 
evant to  the  facts. 

Appellant's  dream  theory  does  not  impress 
us.  While  not  specifically  versed  in  the  phe- 
nomenon of  dreams,  our  limited  knowledge 
thereof  is  such  as  to  dispel  any  Idea  that 
plaintiff  could  have  had  three  separate  vi- 
sions within  the  space  of  a  few  hours  that 
some  one  was  attacking  or  attempting  to  as- 
sault her,  especially  when  she  says  she  never 
closed  her  eyes  after  the  first  experience. 

Another  ground  for  reversal  is  the  mis- 
conduct of  counsel  both  during  the  trial  and 
in  the  argument  to  the  Jury.  The  one  ob- 
jectionable statement  of  plaintiff's  counsel 
during  the  examination  of  defendant's  con- 
ductor was  withdrawn,  as  it  should  have 
been,  and,  of  course,  it  will  not  be  repeated 
upon  the  next  trial. 

During  the  closing  speech  by  plaintiff's 
counsel,  defendant's  counsel  Interposed  many 
objections,  and  repeatedly  moved  to  dis- 
charge the  jury  because  of  Improper  argu- 
ment.   These  were  overruled. 

[6]  It  Is  geod  to  be  zealously  affected  al- 
ways In  a  good  thing,  says  the  Apostle,  Paul 
(Gal.  lv,  18).  Passionate  ardor  for  a  client's 
cause,  eagerness  for  victory,  the  enthuslam 
and  interest  that  comes  to  one  Imbued  with 
the  justness  and  righteousness  of  his  side  of 
a  lawsuit,  will  oftentimes  lead  an  attorney 
In  argument  to  overstep  the  bounds  of  pro- 
priety, forget  the  law  and  the  evidence,  get 
outside  the  record,  and  bring  to  the  atten- 
tion of  the  Jury  matters  having  no  bearing 
upon  the  questions  involved.  Sometimes  im- 
proper argument  is  unintentionally  made; 
then  again  resort  thereto  Is  done  Intentional- 
ly. Great  latitude  Is  and  should  be  allowed 
counsel  In  making  their  arguments;  but  coun- 
sel should  be  careful.  In  the  presentation  of 
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their  case,  to  confine  themselves  to  facts 
brought  out  In  the  evidence  and  to  reasonable 
deductions  to  be  drawn  therefrom.  They 
cannot  safely  or  properly  go  beyond  this  lim- 
it C,  St.  L.  ft  N.  O.  E.  Co.  v.  Rowell,  151 
Ky.  S13,  151  S.  W.  950 ;  L.  ft  N.  R.  R.  Co.  v. 
Crow,  107  S.  W.  808,  32  Ky.  Law  Rep.  1145; 
L.  ft  N.  E.  R.  Co.  v.  Payne,  188  Ky.  274,  127 
S.  W.  993,  Ann.  Cas.  1912A,  1291 ;  Kentucky 
Wagon  Mfg.  Co.  v.  Duganics,  113  S.  W.  129; 
I.  C.  B.  E.  Co.  v.  Proctor,  122  Ky.  92,  89  S.  W. 
714,  28  Ky.  Law  Bep.  598;  C,  N.  O.  ft  T.  P. 
By.  Co.  v.  Martin,  154  Ky.  348, 157  S.  W.  710; 
Owensboro  Shovel  ft  Tool  Co.  v.  Moore,  164 
Ky.  431, 157  S.  W.  1121;  L.  ft  N.  B.  B.  Co.  v. 
Baker's  Adm'r,  183  Ky.  795,  210  S.  W.  674. 

In  the  present  case  plaintiff's  counsel  on 
more  than  one  occasion  got  beyond  the  lines 
of  proper  argument  and  did  not  confine  him- 
self to  the  real  Issues.  This  was  doubtless 
due,  in  part  at  least,  to  the  wide  range  taken 
by  the  evidence.  But  the  evidence  will  be  re- 
stricted on  the  next  trial  as  herein  indicated, 
and  counsel  should  confine  himself  thereto, 
or  to  any  deductions  reasonably  flowing 
therefrom. 

[7]  The  ground  that  the  verdict  is  exces- 
sive is  well  taken.  The  evidence  did  not 
warrant  the  amount  allowed;  perhaps  the 
award  was  enhanced  by  Instruction  No.  2 
or  counsel's  passionate  appeal  to  the  jury. 
Since  a  new  trial  will  be  free  from  the  er- 
roneous instruction,  and  counsel  In  his  argu- 
ment will  be  governed  by  the  views  herein 
expressed,  should  a  verdict  be  rendered  in 
plaintiff's  favor  it  probably  will  be  tempered 
by  the  facts  appearing  In  the  record. 

For  the  reasons  given,  the  judgment  Is  re- 
versed for  further  proceedings  consistent 
herewith, 


DUFF  v.  DUFF  et  aL 

(Court  of  Appeals  of  Kentucky.    Feb.  27, 
1920.) 

1.  Mires  and  minerals  <8='58-:-Oftion  con- 
tract CONSTRUED  AS  HA  VINO  BEEN  EXECUT- 
ED AND  BECOME  BINDING  LEASE. 

A  contract  for  mining  of  coal  upon  payment 
of  royalties  held  not  unilateral,  having  become 
fully  executed  as  an  option  contract,  and  oper- 
ative as  a  lease  binding  upon  both  parties  be- 
fore the  institution  of  this  action  to  cancel  it, 

2.  FRAUDS,  STATUTE  OF  «3=»115(4)  —  LEASE 
NEED  BE 'SIGNED  ONLT  BT  LESSOR  TO  BE  VAL- 
ID IK  ACTION  AGAINST  LESSOR. 

An  option  agreement  for  mining  lease  was 
required  to  be  in  writing  by  Ky.  St  |  470,  and, 
where  signed  by  a  grantor  or  lessor,  the  party 
to  be  charged,  it  was  sufficient  without  the  sig- 
nature of  the  lessee  or  grantee. 


3.  Pleading  «=>OC  —  Answer  m  action  to 

CANCEL   LEASE    NEED    NOT  ANTICIPATE    HAT- 
TERS NOT  PLEADED  BT   PLAINTIFF. 

In  an  action  to  cancel  a  coal  mining  lease, 
it  was  proper  for  defendant  to  set  out  the  con- 
tract which  was  in  his  possession,  as  an  af- 
firmative defense  against  the  allegations  that 
it  was  unilateral,  and  he  was  not  bound  to  an- 
ticipate that  plaintiff  might  seek  to  caned  be- 
cause of  breach  by  defendant  other  than  as 
alleged  in  petition  and  denied  in  answer,  it  be- 
ing necessary  that  plaintiff  should  plead  all 
facts  upon  which  he  expected  to  rely  for  relief, 
and  defendant,  seeking  no  affirmative  relief, 
need  only  meet  plaintiff's  charges. 

Appeal  from  Circuit  Court,  Perry  County. 

Action  by  Dora  Duff  and  others  against 
Ira  J.  Duff.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Reversed  and  remanded. 

S.  S.  Combs  and  C.  W.  Napier,  both  of  Haz- 
ard, for  appellant 

Eversole  ft  Turner,  of  Hazard,  for  ap- 
pellees. 

CLARKE,  J.  Appellees  are  the  children 
and  heirs  of  John  A  Duff,  who  died  intestate 
in  August,  1918.  Soon  after  his  death  they 
instituted  this  action  against  appellant  to 
cancel  a  written  contract  alleged  to  have 
been  executed  by  John  A.  Duff  on  February 
10,  1917,  under  which  appellant  was  claim- 
ing and  exercising  the  right  to  mine  coal 
from  a  described  tract  of  land,  and  to  en- 
join him  from  entering  upon  the  land  for 
the  purpose  of  mining  coal  therefrom  or  any 
other  purpose. 

The  contract  was  alleged  to  be  void:  (1) 
Because  obtained  by  fraud  and  undue  influ- 
ence; (2)  because  they  owned  the  fee  and 
John  A.  Duff  owned  only  a  life  estate  in  the 
land ;  and  (3)  because  the  contract  was  uni- 
lateral. 

By  answer  appellant  admitted  the  execu- 
tion of  the  contract  and  that  he  was  mining 
coal  from  the  land  thereunder,  but  denied 
every  allegation  of  the  petition  affecting  the 
validity  of  the  contract  In  a  separate  para- 
graph he  set  out  the  contract  In  full,  and 
pleaded  affirmatively  that  he  had  fully  com- 
plied with  its  terms;  that  he  had  paid  to 
and  plaintiffs  had  accepted  royalties  as  pro- 
vided for  in  the  contract  for  part  of  the  coal 
that  he  had  mined  from  the  land ;  and  that 
there  was  then  due  plaintiffs  "the  sum  of 
$ royalty,  which  amount  he  has  ten- 
dered and  offered  to  these  plaintiffs,"  but 
which  they  had  refused  to  accept 

To  this  affirmative  defense  the  plaintiffs 
filed  a  general  demurrer,  which  the  court 
sustained.  The  defendant  having  refused  to 
plead  further,  a  Judgment  was  entered,  can- 
celing the  contract  and  enjoining  him  from 
entering  upon  or  removing  coal,  etc,  from 
the  land,  from  which  judgment  he  has  pros- 
ecuted this  appeal. 


«=*For  other  eases  see  same  topic  and  KHY-NUMBEB  In  all  Key-Numbered  Dictate  and  Indexes 
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The  chancellor  assigned  a»  reasons  for  ad- 
judging the  contract  to  be  void  and  cancel- 
ing it:  (1)  Because  it  is  unilateral  in  its 
terms ;  and  (2)  because  It  was  not  signed  by 
the  defendant    The  contract  is  as  follows: 

"This  agreement  made  and  entered  into  by 
and  between  John  A.  Duff,  of  Chavies,  Perry 
county,  Kentucky,  party  of  the  first  part,  and 
Ira  J.  Duff  of  the  same  place,  of  the  second 
part.  Party  of  the  first  part  agrees  to  lease 
to  the  said  second  party  a  certain  tract  or 
boundary  of  mineral  lying  in  the  face  of  the 
hill  opposite  Chavies,  Ky.  Party  of  the  second 
part  agrees  to  pay  a  royalty  to  the  first  party 
of  8  cents  per  ton  (2,000  lbs.)  for  all  mineable 
coal  under  three  feet  in  thickness,  and  10 
cents  per  ton  (2,000  lbs.)  for  all  mineable  coal 
three  feet  and  over.  Party  of  the  first  part 
agrees  to  give  free  of  charge  sufficient  timber 
under  12  inches  in  diameter  for  all  mining 
purposes  only.  Party  of  the  second  part  agrees 
to  prospect  and  see  what  he  can  find  inside 
of  30  days,  and  if  he  prefers,  commence  mining 
at  any  time  inside  the  30  days,  and  so  continue 
until  all  the  coal  is  gone  out. 

"Second  party  is  to  have  the  privilege  of 
building  all  houses  and  pens  necessary  for  min- 
ing purposes. 

Tarty  of  the  second  part  is  to  have  free 
dumping  ground  for  all  slate  and  waste  from 
the  mine. 

"Party  of  the  second  part  is  to  pay  to  the 
party  of  the  first  part  2  cents  per  ton  for  all 
coal  mined  through  his  possession.  Party  of 
the  first  part  reserves  the  space  from  the  end 
of  the  bridge  up  the  river  100  feet  Party  of 
the  first  part  is  to  settle  for  the  royalty  by 
the  railroad  freight  weights. 

"Signed  this  10  day  of  February,  1917. 

"John  A.  Duff." 

[1]  In  support  of  the  contention  that  the 
contract  is  unilateral  we  are  cited  by  counsel 
for  plaintiffs  to  Berry  v.  Frlsble  et  al.,  120 
Ky.  33T,  86  8.  W.  558,  27  Ky.  Law  Bep.  724, 
and  Killebrew  v.  Murray,  151  Ky.  345,  151  8. 
W.  662.  But  those  cases  and  many  more  like 
them,  in  which  options  for  the  purchase  or 
lease  of  "land  somewhat  similar  In  terms  to 
this  contract  were  held  to  be  void  for  lack  of 
mutuality,  are  clearly  inapplicable  here,  since 
In  none  of  those  cases  had  there  been  a  com- 
pliance by  the  optionee  or  lessee  with  the 
terms  of  the  contract 

As  stands  admitted  by  the  petition,  the 
defendant  had  entered  upon  the  land,  and 
was  engaged  In  mining  coal  therefrom  under 
and  in  accordance  with  the  terms  of  the  con- 
tract when  the  suit  was  filed.  And  In  addi- 
tion it  must  be  taken  as  true  upon  demurrer 
to  his  affirmative  defense  that  plaintiffs,  by 
the  acceptance  for  a  time  at  least  of  royal- 
ties provided  therein,  had  recognized  the  con- 
tract as  a  lease  and  acquiesced  In  the  man- 
ner in  which  defendant  had  accepted  and 
compiled  with  any  option  he  had  a  right  to 
exercise  before  the  writing  would  become 
operative  as  a  lease.  In  so  far  then  as  the 
contract  can  be  considered  as  conferring  up- 
on defendant  an  option  to  lease  or  not  to 
218S.W.-64 


lease,  it  had  been  fully  executed  long  before 
this  action  was  instituted,  and  plaintiffs 
cannot  now  complain,  even  were  it  true  that 
as  to  the  option  given  defendant  to  lease  or 
not  to  lease  the  contract  was  unilateral,  and 
could  not  have  been  enforced  against  him. 
Lowe  v.  Ayer-Lord  Tie  Co.,  97  8.  W.  388,  29 
Ky.  Law  Rep.  1302;  Hoffman  v.  Oolgan,  74 
S.  W.  724,  25  Ky.  Law  Bep.  98;  Allen  v. 
New  Domain  Oil  &  Gas  Co.,  73  8.  W.  747, 
24  Ky.  Law  Bep.  2169 ;  Murphy-Thompson  & 
Co.  v.  Beeii,  126  Ky.  586,  101  8.  W.  964,  31 
Ky.  Law  Bep.  176,  10  L.  B.  A.  (N.  S.)  195, 
128  Am.  St  Bep.  269. 

The  contract,  after  It  became  effective  as  a 
lease,  certainly  confers  upon  the  defendant 
no  option  to  mine  or  not  to  mine  the  coal 
from  the  land.  Upon  the  other  hand,  it  ob- 
ligates him,  not  only  during  the  option  peri- 
od "to  prospect  and  see  what  he  can  find  in- 
side of  30  days,  and,  if  he  prefers,  commence 
mining  at  any  time  inside  the  30  days,"  but 
also  binds  him,  when  he  does  exercise  his 
option  and  commence  mining,  whether  within 
the  SO  days  or  not  to  "so  continue  until  all 
the  coal  Is  gone  out"  and  to  pay  the  stipu- 
lated royalties. 

We  are  therefore  clearly  of  the  opinion 
that  toe  contract  had  been  fully  executed  as 
an  option,  and  become  operative  as  a  lease 
binding  upon  both  parties  when  this  action 
was  Instituted;  and  was  not  then,  if  ever,  a 
unilateral  contract 

[2]  2.  Nor  does  the  fact  that  the  contract 
was  not  signed  by  defendant  render  it  void, 
as  held  by  the  chancellor. 

The  contract  was  required  to  be  in  writing 
and  signed,  If  at  all,  under  section  470,  Ken- 
tucky Statutes,  which,  among  other  things, 
provides  that  no  action  shall  be  brought  to 
charge  any  person  "upon  any  contract  for 
the  sale  of  real  estate  or  any  lease  thereof 
for  longer  term  than  one  year,"  unless  the 
contract  be  In  writing  and  signed  by  the 
party  to  be  charged  therewith.  In  a  long 
line  of  cases,  many  of  which  will  be  found 
cited  In  note  23  to  subsection  6  of  section 
470  of  the  statutes,  this  court  has  uniformly 
held  that  where  the  vendor  alone  signs  the 
writing,  if  otherwise  sufficient  It  will  be  en- 
forceable by  either  party  after  delivery  and 
acceptance.  It  is  "the  party  to  be  charged," 
the  one  who  agrees  to  sell  or  lease  his  land, 
that  must  sign  the  writing.  John  A  Duff 
was  "the  party  to  be  charged"  by  this  con- 
tract; It  had  been  delivered  and  accepted 
by  defendant  and  It  Is  not  void  because  of 
defendant's  failure  to  sign  it 

[3]  3.  Counsel  for  plaintiffs  also  seek  to 
uphold  the  chancellor's  ruling  In  sustaining 
the  demurrer  to  the  second  paragraph  of  de- 
fendant's answer  upon  the  ground  that  It 
does  not  plead  facts  showing  he  had  fully 
complied  with  Its  terms.  Defendant  by  this 
paragraph  of  his  answer  was  only  setting 
out  in  full  his  contract  as  an  affirmative  de- 
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tense  against  the  allegations  of  the  petition 
that  It  was  unilateral.  Plaintiffs  had  not 
copied  Into  or  filed  with  their  petition  the 
contract,  doubtless  because  it  was  in  defend- 
ant's possession.  For  which  reason,  too,  he 
no  doubt  decided  to  plead  the  contract  in 
answer  to  their  charge  that  it  was  unilateral, 
Instead  of  raising  a  question  as  to  the  suffi- 
ciency of  the  petition  as  to  that  charge.  For 
that  purpose  he  had  only  to  plead  the  con- 
tract and  facts  showing  that  the  option  had 
been  executed  and  It  had  become  operative 
as  a  lease.  This  he  did  fully.  He  did  not 
have  to  anticipate  that  plaintiffs  might  seek 
its  cancellation  because  of  a  breach  by  him 
other  than  as  alleged  in  the  petition,  and 
which  he  denied  in  the  first  paragraph  of  his 
answer.  Plaintiffs  are  seeking  the  cancella- 
tion of  the  contract.  They  must  plead  all 
the  facts  upon  which  they  expect  to  rely  for 
the  relief  sought  The  defendant,  who  does 
not  seek  affirmative  relief  of  any  kind  need 
only  meet  the  charges  made  against  him. 

It  results,  therefore,  that  the  court  erred 
In  sustaining  the  demurrer  to  the  second 
paragraph  of  defendant's  answer  and  In  en- 
tering Judgment  against  him. 

Wherefore  the  'Judgment  is  reversed,  and 
the  cause  remanded  for  such  further  pro- 
ceedings as  may  be  necessary. 


WILSON  v.  CAUGHMN. 
(Court  of  Appeals  of  Kentucky.    Feb.  27, 1920.) 

1.  Appeal  and  ebbob  ®=>1191— Failure  to 
file  mandate  upon  reversal  is  ebbob. 

Where  a  cause  has  been  reversed  and  re- 
manded, It  is  error  to  fail  to  file  a  mandate 
with  the  trial  court,  as  required  by  Civ.  Code 
Prac.  S  T61. 

2.  Appeal  and  ebbob  oj=»181— Objection 
that  mandate  on  former  appeal  has  not 
been  filed,  jtbbt  raised  upon  appeal, 
comes  too  late. 

The  trial  court  is  without  authority  to  retry 
an  appealed  case  but  for  the  judgment  reversing 
and  remanding,  which  is  evidenced  by  filing  the 
mandate,  and  the  lower  court  cannot  enter  upon 
retrial  until  the  mandate  is  filed,  if  objection 
is  made,  but,  if  not  made  upon  trial  or  motion 
for  new  trial,  such  objection,  raised  for  the  first 
time  upon  appeal,  comes  too  late ;  the  filing  hav- 
ing been  waived. 

3.  Adverse  possession  «=>  116(1)— Omission 
of  the  word  "peaceable"  not  fatal  to 
instruction. 

While  it  is  preferable,  in  an  instruction  de- 
fining the  character  of  possession,  to  use  the 
Stereotyped  expression,  "actual,  open,  notorious, 
continuous,  adverse,  and  peaceable  possession," 
the  failure  to  include  the  word  "peaceable"  is 
not  fatal  to  the  instruction. 


4.  Adverse  possession  «=»116(1)— Instruc- 
tion DEFINING  "ADVERSE  POSSESSION"  NOT 
ERRONEOUS. 

An  instruction  that  adverse  possession 
means  actual  entry  upon  the  land  by  residence 
or  inclosure  thereon  or  some  portion  thereof 
with  intent  to  possess  and  hold  the  entire  tract 
against  all  other  persons,  but  occasional  entries 
to  cut  timber  or  pay  taxes  is  not  adverse  posses- 
sion within  the  meaning  of  the  law,  held  not 
prejudicial  or  erroneous. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Adverse 
Possession.] 

5.  Appeal  and  error  *= »1099(9)  —  Former 
rulings  or  instructions  are  the!  law  of 

THB  CASE. 

Appellant  may  not  complain  bf  failure  to 
give  requested  Instructions  containing  the  same 
vice  condemned  by  this  court  on  a  former  ap- 
peal of  this  case,  and  which  necessitated  the  re- 
versal. 

6.  Appeal  and  error  «=»  1097(1)— Opinion 
on  fobmeb  appeal  binding  as  to  subse- 
quent issues  where  the  evidence!  is  sub- 
stantially the  same. 

The  opinion  on  the  first  appeal  is  binding 
on  the  parties,  the  courts,  and  subsequent  pro- 
ceedings as  to  issues  upon  which  the  evidence  is 
substantially  the  same. 

Appeal  from  Circuit  Court,  Carlisle 
County. 

Action  by  T.  J.  Wilson  against  W.  V. 
Caughlin.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

John  B.  Kane,  of  Bardwell,  for  appellant 
Jesse  F.  Nichols,  of  Bardwell,  and  W.  J. 
Webb,  of  Mayfleld,  for  appellee. 

QUIN,  J.  The  facts  leading  up  to  this 
suit  will  be  found  In  the  first  opinion  in  167 
Ky.  35,  180  S.  W.  40. 

Appellant  (plaintiff  below)  is  seeking  the 
recovery  of  a  tract  of  66%  acres,  on  an  island 
in  the  Mississippi  river,  Judgment  In  appel- 
lant's favor  as  to  a  tract  of  200  acres  having 
been  affirmed  in  the  former  opinion.  On  the 
first  trial  the  judgment  favored  the  appellant 
but  upon  appeal  the  judgment  was  reversed 
and  on  the  second  trial  the  defendant  was 
successful 

[1]  The  first  ground  for  reversal  is  the 
failure  of  appellee  (appellant  In  the  former 
case)  to  file  the  mandate  of  this  court 

It  Is  provided  by  section  761  of  the  Civil 
Code  that  where  the  judgment  Is  reversed 
the  mandate  should  be  filed  In  the  clerk's 
office  of  the  lower  court  The  failure  so  to 
do  was  error,  but  in  the  instant  case  void 
of  any  serious  results.  No  error  la  available 
in  court  proceedings  unless  prejudicial.  This 
Is  fundamental  and  where,  as  here,  the  par- 
ties proceeded  without  objection,  and  the 
judgment  of  this  court  was  followed  In  the 
retrial,  the  error  is  not  such,  under  the  cir- 
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cumstances  of  this  case,  as  can  now  be  taken 
advantage  of  upon  appeal.  Courts  are  es- 
tablished for  the  administration  of  Justice. 
Technicalities  are  not  regarded  with  the 
same  seriousness  as  formerly,  and  seldom 
will  tbey  be  allowed  to  Interfere  with  the 
justice  of  a  cause. 

In  Smith  t.  Commonwealth,  148  Ky,  60, 
146  S.  W.  4,  referring  to  Instructions  In  a 
death  case,  It  is  said: 

"If,  in  a  reasonably  intelligible  way  to  a 
reasonably  intelligent  mind,  the  court  has  given 
the  whole  law  in  a  criminal  trial,  we  will  not 
reverse  for  narrow,  technical,  or  linguistic  com- 
plaints." 

[2]  The  lower  court  would  have  been  with- 
out authority  to  proceed  further  in  this  case 
but  for  the  Judgment  of  this  court,  reversing 
the  Judgment  and  remanding  for  a  new  trial. 
The  official  mode  of  communicating  the 
judgment  of  this  court  to  the  lower  court  Is 
through  the  office  of  a  mandate.  The  rever- 
sal is  evidenced  by  the  production  and  filing 
of  the  mandate,  and  if  an  objection  is  made 
the  court  cannot  enter  upon  a  retrial  until 
the  mandate  is  filed.  In  the  present  case 
the  parties  proceeded  without  objection, 
trial  was  had,  judgment  entered,  motion  for 
new  trial  made  and  overruled,  and  now  for 
the  first  time  it  is  urged  that  the  proceedings 
were  erroneous.  The  complaint  comes  too 
late;  reversal  on  the  first  appeal  carried 
with  It  Instructions  for  a  new  trial,  and  the 
records  of  this  court  show  that  a  mandate 
was  Issued;  It  should  have  been  filed,  but, 
having  entered  into  a  second  trial  without 
it,  the  parties  will  be  held  to  have  waived 
the  filing  of  the  mandate.  See  Foster  et  al. 
v.  Jordan,  54  Miss.  509;  Horton  v.  State, 
63  Neb.  34,  88  N.  W.  146 ;  Courtney  v.  Min- 
neapolis, St  P.,  S.  St.  M.  By.  Co.,  100  Minn. 
434,  111  N.  W.  399;  Gerard  v.  Gateau,  16 
111.  App.  520;  Brooks  v.  Brooks,  16  S.  C.  621 ; 
4  O.  J.  1208,  1210. 

[3]  It  Is  urged  that  instruction  1,  given 
by  the  court,  was  erroneous  in  that  in  defin- 
ing the  character  of  possession  It  omitted  the 
word  "peaceable."  It  is  true,  as  said  in  Le 
Moyne  v.  Neal,  158  Ky.  316,  164  S.  W.  964, 
that  it  1b  preferable  to  use  the  stereotyped 
expression,  "actual,  open,  notorious,  continu- 
ous, adverse,  and  peaceable  possession,"  but 
the  failure  to  Include  the  word  "peaceable"  is 
not  fatal  to  the  instruction. 

Instructions  similar  to  that  given  by  the 
court,  and  now  complained  of,  have  been 
repeatedly  sustained  by  this  court  See  Ky. 
Coal  ft  Timber  Development  Co.  v.  Carroll 
Hardwood  Lumber  Co.  et  al.,  154  Ey.  523, 
157  S.  W.  1109.  Besides  it  was  said  in  the 
first  opinion  In  this  case  that — 

"The  evidence  on  the  trial  below  fails  to  show 
that  the  appellee  was  in  the  actual  possession  of 
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any  part  of  the  boundary  of  land  to  which  he 
held  title  and  which  embraced  the  66%  acres 
while  appellant  was  in  possession  of  it." 

[»]'  It  Is  said  that  instruction  No.  3  was 
erroneous,  In  that  It  did  not  give  a  proper 
definition  of  adverse  possession.  The  in- 
struction Is  as  follows: 

"The  court  further  instructs  the  jury  that  ad- 
verse possession,  as  used  in  these  instructions, 
means  actual  entry  upon  the  laud  in  controver- 
sy, by  residence  thereon  or  inclosure  thereof  or 
some  portion  of  same  with  the  intention  to 
possess  and  hold  the  entire  tract  as  against  all 
other  persons,  but  occasional  entries  for  the 
purpose  of  catting  timber  or  the  paying  of  taxes 
is  not  adverse  possession  within  the  meaning 
of  the  law." 

It  is  doubtful  if  it  would  be  possible  to 
find  two  instructions  defining  adverse  pos- 
session couched  in  the  same  language,  but 
the' instruction  as  given  by  the  court  is  sub- 
stantially the  same  as  that  found  in  Le 
Moyne  v.  Neal,  supra.  We  find  nothing  prej- 
udicial or  erroneous  about  It.  It  seems  to 
have  been  copied  from  Hobson,  B.  ft  O.  on 
Instructions,  fi  238,  b. 

[S]  Complaint  is  made  because  of  the  fail- 
ure of  the  lower  court  to  give  instructions 
4  and  5,  tendered  by  the  appellant  But  these 
instructions  contain  the  very  vice  condemned 
by  the  court  in  the  first  opinion,  and  which 
in  reality  necessitated  the  reversal.  The 
court  did  not  err  in  refusing  to  give  these 
instructions. 

[(]  The  other  question  relied  upon  Is  as  to 
the  sufficiency  of  the  evidence  to  support  the 
verdict,  which  is  but  a  reargument  of  the 
question  raised  and  decided  on  the  first  ap- 
peal. 

The  opinion  of  the  court  on  the  first  appeal 
Is  binding  on  the  parties,  the  courts,  and  of 
subsequent  proceedings  as  to  issues  upon 
which  the  evidence  is  substantially  the  same. 
There  is  little,  If  any,  difference  in  the  evi- 
dence on  the  two  trials.  In  the  former  opin- 
ion it  Is  said  that  the  evidence  offered  by 
Caughlin  tended  to  prove  that  be  and  those 
under  whom  he  claimed  title  had  had  the 
adverse  possession  of  the  tract  involved  for 
15  years  before  the  commencement  of  the 
action,  and  for  that  reason  he  was  the  own- 
er thereof;  that  there  was  a  conflict  in  the 
evidence,  and  the  issue  was  one  for  the  Jury. 

With  evidence  not  essentially  different 
from  that  given  on  the  first  trial,  the  jury  to 
whom  the  case  was  submitted  under  proper 
instructions  rendered  a  verdict  In  appellee's 
favor. 

Finding  no  error  or  grounds  justifying  or 
authorizing  a  reversal,  the  Judgment  appeal- 
ed from  will  be  affirmed. 

THOMAS,  J.,  not  sitting. 
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ARMSTRONG  et  al.  v.  McFARLAND'S 
ADM'R. 

(Court  of  Appeals  of  Kentucky.    Feb.  24,  ld20.) 

1.  Executors  and  administrators  <8=>496(2) 
— Statutokt  commission  is  maximum  com- 
pensation, AND  HAT  Bfc  SEDUCED. 

Under  Ky.  St.  f  3883,  providing  that  an  ad- 
ministrator may  be  allowed  "not  to  exceed  five 
per  cent."  commission  on  all  amounts  received 
and  disbursed,  the  5  per  cent,  is  the  maximum, 
and  he  may  be  allowed  a  smaller  per  cent,  where 
his  services  are  slight. 

2.  executors  and  administrators)  *=>491— 
Administrator  held  bound  by  settle- 
ment BESPEOTINQ  AMOUNT  OF  HIS  COMPEN- 
SATION. 

Evidence  held  to  show  that  a  compromise 
of  administrator's  claim  for  compensation  was 
made  with  the  administrator's  consent,  so  that 
he  was  bound  thereby,  and  that  he  was  further 
guilty  of  such  laches  with  respect  to  the  dis- 
tribution of  the  funds,  as  would  bar  his  re- 
covery. 

3.  Executors  and  administbatobs  e=»600— 
Commissions  forfeited  bt  laches  and  de- 
lay IN  MAKING  DISTRIBUTION. 

An  administrator  held  to  have  forfeited  his 
commissions  by  laches  and  delay  in  making 
distribution  of  the  estate. 

Appeal  from; Circuit  Court,  Carter  County. 

Action  by  Wlngfleld  Scott,  as  administrator 
of  the  estate  of  Newton  McFarland,  deceased, 
against  George  W.  Armstrong  and  others. 
From  a  judgment  for  the  administrator,  the 
defendants  appeal.     Reversed. 

Hamilton  &  Polsgrove,  of  Frankfort,  for  ap- 
pellants. 
Waugh  &  Vinson,  of  Ashland,  for  appellee. 

SAMPSON,  X  A  Judgment  for  210,000  was 
recovered  by  Wlngfleld  Scott  as  administrator 
of  the  estate  of  Newton  McFarland  for  the 
wrongful  death  of  his  intestate.  An  appeal 
was  prosecuted  to  this  court,  and  finally  af- 
firmed, with  damages.  After  much  delay  and 
the  institution  and  prosecution  of  an  equita- 
ble action  to  enforce  the  collection  of  the 
Judgment,  It  was  found  that  the  amount  due 
was  something  more  than  $16,240,  but  a  set- 
tlement was  made  for  that  sum.  The  widow 
of  McFarland  was  the  sole  beneficiary,  and 
she  had  assigned  her  Interest  in  the  judgment 
to  a  representative  of  the  original  defendant 
company.  The  attorneys  prosecuting  the  ac- 
tion for  damages  were  to  have  a  fee  equal  to 
one-half  of  the  amount  recovered,  so  that  the 
amount  due  the  beneficiary  was  $8,120,  and 
a  like  amount  due  the  attorneys  for  the  plain- 
tiffs. The  plaintiffs  were  making  claim  to  ad- 
ditional sums,  but  the  lawyers  representing 
both  sides  met  at  Ashland,  and  effected  a 
compromise  for  the  settlement  of  the  litiga- 


tion for  $16,240.  The  administrator,  Wlng- 
fleld Scott,  was  not  present  at  Ashland  at  the 
time  the  compromise  was  made,  but  the  at- 
torneys representing  the  estate  called  on  Mr. 
Scott  before  leaving  Grayson,  the  county  seat 
of  Carter  county,  and  Informed  him  that  a 
meeting  was  to  be  had  at  Ashland  for  the  pur- 
pose of  effecting  a  settlement,  and  one  of  them 
suggested  to  Mr.  Scott  that  he  go  along,  but 
he  did  not  desire  to  go,  though  expressing  a 
willingness  to  go  if  It  were  absolutely  neces- 
sary; but,  on  being  Informed  that  It  was  not 
necessary  "for  him  to  be  present,  and  that  the 
attorneys  would  represent  him  in  the  meeting 
to  effect  the  compromise,  he  decided  not  to 
attend  the  meeting,  and  did  not  do  so.  The 
attorneys  went  to  Ashland  and  met  the  law- 
yers representing  tie  defendant  company, 
and  entered  into  an  agreed  judgment,  to 
which  was  signed  the  name  of  the  adminis- 
trator, Wlngfleld  Scott,  and  the  several  at- 
torneys. By  this  agreement  $8,120  was  paid 
to  Armstrong,  one  of  the  attorneys,  to  be 
carried  to  the  administrator  at  Grayson  and 
held  until  certain  differences  among  the  law- 
yers were  settled.  The  money  was  deposited 
in  a  bank  of  which  Wlngfleld  Scott  was  pres- 
ident, and  after  some  llgltation  between  the 
lawyers  the  same  was  distributed.  The  ad- 
ministrator was  paid  $256,  and  a  former  ad- 
ministrator, who  had  removed  from  the  state, 
was  paid  $150,  making  $406,  which  was  5  per 
cent,  of  the  amount  paid  by  the  company  to 
the  attorneys  for  the  estate.  Some  two  years 
after  the  money  was  recovered,  and  several 
months  after  it  had  been  distributed,  the  ad- 
ministrator asserted  a  claim  to  5  per  cent  of 
the  whole  amount  adjudged  to  the  estate, 
$16,240,  which  would  amount  to  $812  in  com- 
missions, and  this  action  was  commenced  by 
the  administrator  to  recover  said  sum  of  the 
corporation,  which  was  the  original  defend- 
ant, and  the  several  lawyers  who  had  repre- 
sented the  plaintiffs.  A  trial  resulted  in 
a  judgment  In  favor  of  the  administrator 
for  the  sum  of  $812  against  the  attorneys 
only,  subject  to  a  credit  of  $256,  the  sum 
paid,  and  the  defendants  appeal. 

[1]  From  the  evidence  we  learn  that  the 
administrator  did  nothing  practically  except 
qualify  and  permit  the  use  of  his  name  in  the 
prosecution  of  the  actions.  He  was  not  pres- 
ent at  any  of  the  trials,  nor  did  he  give  any 
assistance  whatever  In  the  prosecution  of  the 
claim  and  the  collection  of  the  money,  except 
as  set  out  above.  True,  the  litigation  dragged 
along  for  8  or  10  years,  but  the  administrator 
gave  it  practically  no  attention,  nor  did  he 
even  attend  to  the  distribution  of  the  funds 
collected,  but  left  that  to  Mr.  Armstrong. 

Under  section  3883,  Kentucky  Statutes,  an 
administrator  may  have  an  allowance  not  to 
exceed  5  per  cent,  on  all  the  amounts  re- 
ceived and  disbursed,  where  he  does  not  per- 
form any  extra  service.    Five  per  cent  is  Hie 
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maximum,  and  he  may  be  allowed  a  smaller 
per  cent  If  bis  services  were  slight  From 
the  evidence  In  this  case  we  are  persuaded 
that  the  administrator  was  not  entitled  to 
the  full  5  per  cent  The  amount  paid  him, 
$256,  was  ample  to  fully  recompense  him  for 
ail  services  performed.  This  sum  was  the 
administrator's  pro  rata  of  5  per  cent  com- 
mission on  the  sum  actually  received,  $8,120. 

[2, 3]  Aside  from  this,  the  evidence  con- 
duces to  prove,  and  it  Is  practically  admitted 
by  the  administrator,  that  he  knew  of  the 
meeting  of  the  attorneys  at  Ashland  for  the 
purpose  of  compromising  the  claim  of  the 
estate  against  the  defendant  corporation  and 
authorizing  his  attorneys  to  act  for  him  as  ad- 
ministrator In  effecting  the  compromise,  and 
when  the  attorneys  came  back  and  reported 
to  him  the  nature  of  the  compromise  made, 
the  administrator  did  not  object  but  allowed 
the  money  to  be  deposited  in  the  bank  and  ful- 
ly distributed  before  he  made  complaint  Un- 
der these  facts,  we  are  of  opinion  that  the 
compromise  made  was  with  the  consent  of  the 
administrator,  his  name  being  signed  to  the 
agreed  judgment,  which  was  entered  of  rec- 
ord In  the  Carter  circuit  court  and  he  was 
bound  thereby,  especially  with  respect  to  the 
commissions  due  him  as  administrator;  and 
we  are  further  of  opinion  that  he  was  guilty 
of  such  laches  with  respect  to  the  distribution 
of  the  funds  as  would  bar  his  recovery,  If  he 
were  not  otherwise  concluded. 

Where  a  client  allows  a  compromise  to  be 
made  with  his  knowledge,  without  complaint 
and  acquiesces  in  it  for  a  long  time,  there  is 
no  escape  from  Its  binding  force.  If  the  ad- 
ministrator had  objected  to  the  settlement  or 
had  instituted  his  action  to  recover  his  com- 
missions before  the  money  was  distributed, 
his  cause  would  have  come  in  better  grace. 
Loughrldge  v.  Burkhart,  147  Ky.  467,  144  S. 
W.  66. 

Entertaining  these  views,  the  judgment 
must  be  reversed,  with  Instructions  to  dis- 
miss the  petition. 

Judgment  reversed. 


POWER  GROCERY  CO.  et  si  v.  HINTON 
et  aL 

GBORGB    AIJHXANDBR    &    CO.     STATE] 

BANE  et  aL  v.  POWER  GROCERY 

CO.  et  aL 

(Court  of  Appeals  of  Kentucky.   Feb.  24, 1820.) 

1.  Partnership  e)=»227— Transfer  or  CERTIF- 
ICATES or  PARTNERSHIP  INTEREST  WITH 
BIQHT  OF  REDEMPTION  A  PLEDGE. 

Where  holder  of  certificate  of  interest  in 
partnership  transferred  certificate  to  creditor 
reserving  the  right  to  redeem  the  certificates 
by   the  payment  of  his  debt  the  transaction 


was  only  a  pledge  of  his  interest  in  the  part- 
nership as  security  for  the  payment  of  the  debt, 
and  not  an  absolute  sale. 

2.  Banks  and  banking  «$=>170— Bank  not 
precluded  vboic  accepting  lien  upon  in- 
terest in  partnership  .to  seodbe  a  debt. 

That  charter  of  bank  did  not  authorise  bank 
to  purchase  or  be  a  partner  in  a  grocery  busi- 
ness or  to  engage  in  such  business  did  not  make 
it  unlawful  for  the  bank  to  accept  a  lien  upon 
an  interest  in  a  grocery  partnership  to  secure 
a  debt  owing  to  bank. 

3.  Partnership  «=»76— Partner  entitled  to 
pledge  partnership  interest. 

Partnership  contract  prohibiting  partners 
from  selling  their  interests  without  first  of- 
fering them  to  other  partners  did  not  preclude 
a  partner  from  pledging  his  interest  to  secure 
a  debt  without  first  offering  his  interest  to  oth- 
er partners. 

4.  Partnership  €=>76— Certificate  of  part- 
nership INTEREST  NOT  NEGOTIABLE  BT  DE- 
LIVERY. 

A  certificate  evidencing  a  partner's  inter- 
est in  partnership  business  under  contract  en- 
titling a  partner  to  sell  his  interest  without 
thereby  dissolving  the  partnership  is  not  nego- 
tiable by  delivery. 

5.  Partnership  «=>76  —  Equitable  assign- 
ment  or  partnership  interest  mat   be 

MADE   BT  PAROL. 

An  assignment  of  partner's  interest  In  part- 
nership effected  by  delivery  of  certificate  evi- 
dencing such  interest  and  relinquishment  of  the 
control  with  intention  to  vest  assignee  with  a 
present  interest  not  to  be  enjoyed  until  a  fu- 
ture tune  may  be  made  by  parol  and  amounts 
to  an  equitable  assignment  of  the  interest  for 
the  purpose  for  which  it  was  assigned  when  ac- 
companied by  any  act  or  declaration  making  it 
an  appropriation  of  the  interest 

6.  Equity  «=>56  —  Equity  regards  sub- 
stance and  not  form. 

Equity  looks  not  to  the  manner  nor  to  the 
form,  but  to  the  substance,  of  a  transaction  and 
the  end  to  be  attained. 

7.  Assignments  for  benefit  of  creditors 
«=»335(1)— Assignee's  rights  inferior  to 
assignor's  pledgee. 

The  rights  of  partner's  assignee  for  benefit 
of  'creditors  In  the  partnership  interest  were 
inferior  to  the  rights  of  partner's  creditor  to 
whom  partner  pledged  partnership  interest  pri- 
or to  assignment  since  assignee  received  only 
such  rights  -  as  the  psrtner  himself  hsd,  and 
was  not  a  purchaser  for  value,  and  since  pledg- 
ee's lien  cannot  be  prejudiced  by  a  general 
assignment  for  the  benefit  of  creditors. 

8.  Partnership  «=>  183(6)  —  Partners  have 
ud  on  interest  of  partner  fob  whom 
note  hah  been  paid  out  of  partnership 

ASSETS. 

Where  managing  partner  executed  partner- 
ship note  for  accommodation  of  another  part- 
ner and  paid  note  out  of  partnership  assets  with- 
out the  knowledge  or  consent  of  the  other  mem- 
bers of  the  partnership  to  bona  fide  holder, 
such  other  members  of  the  partnership  hsd  a 
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lien  upon  the  partnership  interest  of  partner 
for  whom  the  note  was  executed  for  the  loss 
sustained  superior  to  the  lien  of  the  pledgee  of 
partner  for  whom  note  was  executed. 

D.  Partnership    ®=>125  —  Partners   agents 

FOB  EACH  OTHEB.     ' 

Generally  partners  are  agents  for  each  other, 
and  each  is  bound  by  the  act  of  the  other  when 
the  act  is  within  the  scope  of  the  partnership 
purposes  and  business. 

10.  Partnership  ®=>146(3)  —  Execution  ob 
acceptance  of  accommodation  fapeb  not 
within  implied  powers  of  a  partner. 

The  execution  of  notes  for  the  accommoda- 
tion of  another  or  the  acceptance  and  indorse- 
ment of  the  accommodation  paper  of  another 
is  not  within  the  implied  powers  of  a  partner, 
and  a  partner  is  not  authorized,  in  the  absence 
of  a  contract  or  special  authority,  to  execute 
such  paper  for  the  partnership. 

11.  Bills  and  rotes  «=>371— Partnership 
liable  upon  accommodation  papeb  ex- 
ecuted by  managing  partner  in  hands  of 
bona  fide  holder  for  value. 

If  the  partnership  is  one  engaged  in  trade, 
and  paper  executed  for  accommodation  is  ne- 
gotiable and  executed  by  the  managing  member, 
and  the  accommodation  character  of  the  signa- 
ture does  not  appear  upon  the  face  of  the  pa- 
per, the  partnership  will  be  bound  upon  it  when 
it  is  negotiated  and  in  the  hands  of  a  bona 
fide  holder  without  notice  of  its  infirmity  by 
reason  of  its  unauthorized  execution. 

12.  Partnership  «=»183(6)  —  Payment  by 

FIRM  or  NOTE  FOB  ACCOMMODATION  Or  PABT- 
NEB  NOT  A  WAIVER  OF  BIGHT  OF  FIRM  TO  A 
LIEN  AGAINST  PARTNER'S  INTEREST. 

The  payment  of  a  npte  executed  by  man- 
aging partner  for  accommodation  of  another 
partner  to  bona  fide  holder  in  fraud  of  other 
partners  out  of  the  partnership  assets  was  not 
a  waiver  of  the  right  of  such  otfier  members  to 
a  lien  upon  the  partnership  interest  of  such 
partner  for  whose  accommodation  note  was  ex- 
ecuted for  loss  sustained  by  payment  of  note 
out  of  partnership  assets. 

13.  Partnership  $=>180— Partner  and  cred- 
itor ENTITLED  TO  PAYMENT  OF  PARTNERSHIP 
LIABILITY  OUT  OF  PARTNERSHIP  ASSETS. 

A  partner  has  an  equity  which  he  is  enti- 
tled to  enforce  and  which  a  firm  creditor  may 
enforce  by  a  kind  of  subrogation  to  the  equity 
of  the  partner  and  which  entitles  him  to  require 
the  partnership  liabilities  paid  out  of  the  firm 
assets  unless  the  partner  waives  the  right  before 
the  interest  of  a  partner  in  the  firm  can  be  ap- 
plied to  the  payment  of  his  individual  creditors. 

14.  Partnership  «=»182— Creditor  partner 
has  lien  upon  shark  of  debtor  copartner 
fob  claim  incident  to  partnership  busi- 
NESS. 

Upon  a  settlement  of  the  accounts  of  a 
partnership  a  creditor  partner  has  a  lien  upon 
the  share  of  his  debtor  copartner  for  any  claim 
or  balance  to  which  he  is  entitled  which  is  in- 
cident to  or  grew  out  of  the  partnership  busi- 
ness, but  this  lien  does  not  exist  for  a  claim 


which  grew  out  of  a  transaction   outside  the 
partnership  scope  and  business. 

15.  Partnership  <§=>183(6)— Partners  enti- 
tled TO  LIEN  UPON  PARTNERSHIP  INTEREST 
OF  MANAGING  PARTNER  WHO  PAID  ACCOMMO- 
DATION NOTE  AND  PARTNER  FOR  WHOSE  BEN- 
EFIT NOTE  WAS  EXECUTED. 

Where  managing  partner  executed  note  for 
accommodation  of  other  partner  and  paid  note 
out  of  partnership  assets  without  knowledge  or 
consent  of  the  other  members  of  the  firm,  the 
other  members  had  a  lien  for  the  loss  sustained 
upon  the  interest  of  both  managing  partner 
and  partner  for  whose  benefit  note  was  ex- 
ecuted. 

16.  Partnership  «=»  183(6)— Lien  upon  part- 
nership INTEREST  SUBJECT  TO  ACCOUNTING 
BETWEEN  PARTNERS. 

When  a  partner  assigns  or  creates  a  lien 
upon  his  interest,  the  creditor  takes  the  assign- 
ment or  lien  subject  to  an  accounting  between 
the  parties  of  all  claims  and  demands  within 
the  scope  and  business  of  the  partnership. 

17.  Partnership  e=>183(6)  —  Partner  exe- 
cuting ACCOMMODATION  NOT!  FOB  OTHER 
PARTNER  NOT  ENTITLED  TO  LIEN  ON  OTHER 
PARTNER'S   PARTNERSHIP   INTEREST. 

Where  managing  partner  executed  partner- 
ship note  for  accommodation  of  another  part- 
ner and  paid  note  from  partnership  funds  with- 
out knowledge  or  consent  of  other  partners,  and 
is  compelled  to  account  to  the  innocent  members 
for  the  loss,  though  he  is  entitled  to  reimburse- 
ment from  partner  for  whose  benefit  note  was 
executed,  he  has  no  lien  upon  such  partner's 
partnership  interest  for  his  loss  due  to  partner- 
ship paying  notes,  and  no  lien  for  any  sums  he 
is  required  to  pay  to  copartners  because  of  the 
transaction,  except  subject  to  the  lien  of  bank 
as  assignee  of  such  partnership  interest, 

18.  Partnership  <*=>  176— Partners  having 
liens  against  partnership  intrbe8t  of 
two  partners  required  to  proceed 
against  one  before  proceeding  against 
other  where  the  latteb's  creditor  has 
a  lien  against  his  interest. 

Where  managing  partner  executed  accom- 
modation note  for  benefit  of  another  partner 
and  paid  note  out  of  partnership  assets  with- 
out knowledge  or  consent  of  other  members  of 
the  firm  giving  the  other  members  a  lien  for 
loss  sustained  upon  partnership  interests  of 
both  partners,  and  where  creditor  of  partner  for 
whose  benefit  note  was  executed  also  had  a  lien 
upon  such  partner's  partnership  interest,  the 
other  members  of  the  partnership  should  be  re- 
quired to  exhaust  their  remedies  against  the 
managing  partner  before  proceeding  against  the 
interest  of  the  partner  for  whose  benefit  note 
was  executed,  since  as  between  two  innocent 
persons  the  one  must  suffer  who  by  his  acts  or 
laches  has  made  a  loss  possible. 

10.  Estoppel  «=>72— Person  who  has  made 
loss  possible  must  suffer  as  between 
two  innooent  persons. 
As  between  two  innocent  persons  the  one 

must   suffer   who   by   his   acts   or  laches   had 

made  a  loss  possible. 
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20.  Partnership  «J=»271,    275"-Partnership 

DISSOLVED  BY  BANKRUPTCY  OB  GENERAL  AS- 
SIGNMENT OV  PARTNER. 

Generally  the  death,  bankruptcy,  or  general 
assignment  of  a  partner  will  work  a  dissolution 
of  a  partnership. 

21.  Partnership  $=»264— Nor  dissolved  by 

ASSIGNMENT  OF  INTEREST  FOR  SECURITY  OF 
DEBT  WHERE  CONTINUANCE  OF  PARTNER'S 
INTEREST   IS   CONTEMPLATED. 

An  assignment  of  an  interest  in  a  partner- 
ship for  the  security  of  a  debt  does  not  make  a 
dissolution  of  a  partnership  where  the  trans- 
action contemplates  a  continuance  of  the  part- 
ner's interest  and  authority  in  the  partnership. 

22.  Partnership  <s=»264  —  Assignment  of 
partnership  interest  as  security  fob 
debt  does  not  dissolve  partnership. 

Where  partnership  contract  provides  for 
continuance  of  partnership  in  the  event  of  the 
death  of  a  partner  or  the  sale  of  a  partnership 
interest  and  requires  that  interest  of  partner 
who  desires  to  dispose  thereof  be  first  offered 
to  other  partners,  specifying  method  of  fixing 
the  price  thereof,  a  partner's  assignment  of  his 
interest  to  secure  his  indebtedness  did  not  work 
a  dissolution  of  the  partnership. 

Appeals  from  Circuit  Court,  Bourbon 
County. 

Actions  between  the  Power  Grocery  Com- 
pany and  others  and  W.  O.  Elnton,  assignee 
of  George  Alexander  and  another,  from,  judg- 
ment in  which  the  former  appeal,  and  be- 
tween George  Alexander  &  Co.  State  Bank 
against  the  Power  Grocery  Company  and 
others,  from  Judgment  in  which  the  former 
appeal;  the  appeals  being  taken  upon  the 
same  record  and  heard  and  decided  together. 
Reversed  upon  both  appeals  and  remanded, 
with  instructions. 

Cline  &  Hutchcraft,  of  Paris,  E.  L.  Worth- 
ington,  of  Maysville,  Denis  Dundon,  of  Paris, 
Geo.  C.  Webb,  of  Lexington,  J.  J.  Williams, 
of  Paris,  and  Worthlngton,  Cochran  &  Brown- 
ing, of  Maysville,  for  George  Alexander  A 
Co.  State  Bank  and  Banking  Commissioner. 

E.  C-  O'Rear,  of  Frankfort,  and  Harmon 
Stitt;of  Lexington,  for  Power  Grocery  Co. 

Talbott  &  Whitley,  of  Paris,  and  Bradley  & 
Bradley,  of  Georgetown,  for  George  Alexan- 
der's assignee. 

HUBT,  J.  The  above-stated  appeals  were 
taken  upon  the  same  record  and  are  heard 
and  decided  together. 

The  Power  Grocery  Company  on  the  19th 
day  of  May,  1914,  was  a  trading  partnership, 
and  had  been  such  for  several  years  thereto- 
fore. The  members  of  the  partnership  were 
H.  A.  Power,  J.  H.  Fuhrman,  J.  W.  Bacon, 
Charles  Stephens,  and  George  Alexander,  the 
latter  of  whom  owned  an  interest  equal  to 
seven-twentieths  of  the  property  and  business 
of  the  partnership.  Several  years  theretofore 
there  had  been  a  corporation  which  bore  the 


same,  name  as  the  present  partnership  and 
was  engaged  in  the  same  business  as  the  part* 
nershlp  has  engaged  In  since  its  creation. 
Previous  to  the  20th  day  of  September,  189b, 
the  parties  who  were  the  owners  of  the  capital 
stock  of  the  corporation  by  mutual  consent 
dissolved  it  and  created  the  partnership,  and 
by  the  partnership  contract  each  of  them  be- 
came the  owner  of  such  an  interest  in  the 
partnership  as  he  had  theretofore  held  in  the 
corporation.  The  members  of  the  partnership, 
not  being  equal  in  interest,  also  agreed  that 
each  of  the  partners  should  continue  to  hold 
the  stock  certificate  which  had  represented 
his  interest  in  the  dissolved  corporation  be- 
fore its  dissolution  as  the  evidence  of  his  in- 
terest in  the  partnership,  and  thereafter, 
when  any  change  occurred  in  the  membership 
of  the  partnership  by  which  the  interest  of  ■ 
persisting  member  was  enlarged,  a  certificate 
similar  to  the  certificates  of  stock  which  were 
used  when  the  corporation  existed  to  evidence 
the  amount  of  bis  stock  was  issued  to  the 
member  as  evidence  of  his  additional  interest 
in  the  partnership,  or  a  new  certificate  was 
granted  covering  the  entire  interest. 

At  the  time  the  partnership  was  formed,  or 
anyhow  on  the  26th  day  of  September,  1899, 
the  members  of  the  partnership  entered  Into 
a  contract,  which  was  reduced  to  writing  and 
signed  by  each  of  them,  touching  their  respec- 
tive interests  and  for  the  purpose  of  providing 
for  its  continuance  or  dissolution  in  the  event 
of  the  death  of  a  member  or  the  desire  of  a 
member  to  part  with  his  Interest  The  con- 
tract was  to  the  effect  that  the  partnership 
property  was  divisible  Into  215  parts,  of 
which  George  Alexander  was  the  owner  of 
60  and  H.  A.  Power,  Charles  Stephens,  Fletch- 
er Mann,  Mann  6V  Fuhrman,  William  H  In  ton, 
J.  W.  Bacon,  and  Bacon  Bros,  were  the  own- 
ers of  50,  30,  30, 15,  8,  and  7  parts  respectively. 
For  the  purpose,  as  expressed,  of  preventing 
the  expenses  and  loss  of  a  dissolution  and 
settlement  in  the  event  of  the  death  of  any 
member  of  the  partnership,  or  in  the  event  of 
the  desire  of  any  member  to  dispose  of  his 
interest,  the  parties  agreed  with  each  other 
that  the  partnership  should  continue  as  long 
as  the  partners  who  owned  the  greater  in- 
terest therein  should*  desire  to  continue  it,  or 
such  greater  interest  amounting  to  a  majority 
in  interest  could  dissolve  the  partnership 
when  they  desired,  and,  In  the  event  of  a  dis- 
solution, the  business  and  property  of  the 
partnership  should  be  settled  In  the  usual 
way,  each  receiving  his  share  of  the  net  pro- 
ceeds of  the  property.  If  any  member  of  the 
partnership,  or  the  personal  representative  of 
a  deceased  partner,  desired  to  withdraw  from 
the  partnership  and  to  dispose  of  his  Interest 
therein,  the  remaining  partners  were  to  have 
an  option  to  purchase  the  interest  which  was 
desired  to  be  disposed  of  at  a  price  to  be  fixed 
as  follows:   Ten  per  cent  should  be  deducted 
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from  the  total  assets  as  shown  by  the  last 
preceding  Inventory,  and  from  the  remainder 
the  total  liabilities  of  the  partnership  at 
the  date  of  such  preceding  Inventory  should 
be  deducted,  and  of  the  amount  remaining 
the  interest  to  be  disposed  of  was  to  be  fixed 
In  accordance  to  the  proportion  of  same  own- 
ed by  such  member.  If  the  persisting  mem- 
bers «f  the  partnership  were  not  willing  to 
purchase  the  interest  at  the  price  thus'  fixed, 
the  one  desiring  to  dispose  of  his  interest,  or 
his  personal  representative,  if  he  was  dead, 
might  then  sell  the  interest,  but  to  a  pur- 
chaser who  was  to  become  a  member,  instead 
of  the  retiring  partner,  and  subject  to .  the 
terms  of  the  partnership  contract  then  ex- 
isting between  the  members.  It  was  *also 
agreed  that  the  expenses  and  losses  to  the 
partnership  incident  to  a  sale  of  the  prop- 
erty upon  a  dissolution  and  settlement  would 
be  at  least  10  per  cent  of  the  assets  appear- 
ing from  an  inventory,  and  for  that  reason 
it  was  agreed  that,  in  ascertaining  the  value 
of  a  retiring  Interest  in  the  property  for  the 
purpose  of  the  persisting  members  exercising 
their  option  to  purchase  it,  the  total  assets  at 
the  preceding  inventory  should  suffer  a  re- 
duction of  10  per  cent. 

An  inventory  of  the  assets  of  the  partner- 
ship was  regularly  made  as  of  the  1st  day 
of  July  in  each  year.  Under  the  contract 
the  partnership  continued  from  1899  to  No- 
vember 30,  1917,  the  date  of  the  rendition  of 
the  Judgment  appealed  from,  and  probably 
yet  continues.  During  the  continuance  of  the 
partnership  Bacon  Bros,  disposed  of  their  in- 
terest to  J.  W.  Bacon  and  Fletcher  Mann,  and 
Mann  &  Fuhrman  disposed  of  their  interest 
to  J.  H.  Fuhrman  presumably  in  accordance 
with  the  terms  of  the  above-stated  contract 

The  George  Alexander  &  Co.  State  Bank 
was  a  corporation  engaged  in  the  business  of 
banking,  and  authorized  to  conduct  such  busi- 
ness as  other  similar  institutions  are  under 
the  laws  of  Kentucky.  George  Alexander 
was  president  of  its  board  of  directors,  and 
seems  to  have  been  permitted  to  have  control 
of  the  conduct  of  Its  operations.  The  bank 
became  largely  Involved,  and  on  May  19,  1914, 
its  affairs  and  property  were  placed  In  the 
hands  of  the  banking  commissioner.  On  the 
same  day  Alexander  made  a  general  assign- 
ment for  the  benefit  of  his  creditors.  On  May 
IS,  1911,  Alexander  had  procured  from  the 
bank  the  sum  of  $25,800,  and  on  May  29, 1911, 
the  further  sum  of  $16,700,  and,  as  the  bank 
and  banking  commissioner  now  claim,  he  as- 
signed to  the  bank  absolutely  his  interest  In 
the  Power  Grocery  Company  In  payment  of 
what  he  owed  to  the  bank,  and  the  bank  now 
claims  the  Interest  of  Alexander  In  the  part- 
nership property  as  against  his  assignee  or 
any  creditor. 

On  April  3, 1914,  Alexander  procured  H.  A. 
Power,  the  managing  member  of  the  Power 
Grocery  Company,  to  execute  the  negotiable 


note  of  the  partnership  to  the  People's  Bank 
of  Paris  for  $10,000  for  the  accommodation  of 
Alexander,  and  the  proceeds  of  the  note 
Alexander  received  and  appropriated  to  his 
Individual  affairs  other  than  his  connection 
with  the  grocery  company.  On  May  6,  1914, 
Alexander  procured  Power  to  execute  two  ne- 
gotiable notes  for  $6,000  each  as  the  notes  of 
the  grocery  company  and  payable  to  It,  and  to 
Indorse  them  to  Alexander.  Of  these  notes 
Alexander  received  the  proceeds,  and  ap- 
propriated same  to  his  individual  purposes. 
The  above  three  mentioned  notes  became  due 
In  six  months  after  date  respectively,  and 
were  paid  by  the  grocery  company.  The 
members  of  the  partnership,  other  than 
Alexander,  claim  that  the  amounts  of  the1 
three  notes,  $20,300,  represent  an  advance- 
ment by  the  firm  to  Alexander,  and  that  his 
share  in  the  partnership  should  be  charged 
with  same  in  a  settlement  of  it,  and  that  they 
have  a  prior  lien  upon  the  interest  of 
Alexander  to  reimburse  the  losses  sustained 
by  them  through  the  partnership  paying  the 
notes. 

The  assignee  of  Alexander  denied  the  claim 
of  the  bank  to  the  ownership  of  or  a  lien  up- 
on the  interest  of  Alexander  in  the  partner- 
ship as  well  as  the  claim  of  the  partners  of 
the  grocery  company  to  a  Hen  upon  Alexan- 
der's Interest  In  the  partnership,  and  set  up 
a  claim  to  the  Interest  as  an  asset  for  the 
benefit  of  Alexander's  general  creditors. 

The  court  by  its  decision  denied  the  claim 
of  the  bank  and  the  partnership,  and  adjudg- 
ed that  the  assignee  for  general  creditors 
was  entitled  to  the  interest  of  Alexander  In 
the  partnership,  but,  in  accordance  with  the 
partnership  contract,  held  that  the  other  part- 
ners had  an  option  to  purchase  the  interest 
of  Alexander,  but,  in  fixing  the  value  of  tbe 
Interest,  the  court  refused  to  deduct  10  per 
cent,  of  tbe  total  assets  as  of  the  Inventory 
last  preceding,  and  from  the  Judgment  the 
bank  and  banking  commissioner  and  Power 
Grocery  Company  have  appealed. 

(a)  It  Is  insisted  that  the  bank  Is  not  the 
owner  of  the  Interest  of  Alexander  In  the 
partnership  because:  (1)  Tbe  partnership 
contract  forbids  such  a  sale  to  be  made  by  Al- 
exander; (2)  the  bank  had  no  authority  un- 
der its  charter  to  purchase  or  be  partner  in 
a  grocery  business,  or  to  engage  in  such  busi- 
ness; (3)  the  state  could  object  to  such  a 
transaction,  and  did  so,  resulting  in  the  bank 
releasing  its  claim  to  ownership;  (4)  Alexan- 
der never  sold  nor  assigned  his  interest  in  the 
partnership  to  the  bank,  and  never  intended 
to  do  so.  The  facts  as  they  appear  from  the 
evidence  are  that  Alexander  became  indebted 
to  the  bank  in  the  sums  and  at  the  times  here 
tofore  stated.  For  the  purpose  of  securing 
the  payment  of  this  indebtedness,  he  deliver- 
ed to  the  bank  the  certificate  or  certificates 
which  he  held  as  evidence  and  representative 
of  bis  unliquidated  Interest  as  a  partner  la 
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the  Power  Grocery  Company.  Tho  bank  re- 
ceived the  custody  of  the  certificates,  and  held 
them  for  the  purpose  stated.  The  proper  en- 
tries were  made  upon  the  books  of  the  bank 
showing  the  holding  of  the  certificates  as 
Its  property  and  a  part  of  its  assets.  What 
part  the  directors  and  other  officers  of  the 
bank  took  In  the  transaction  does  not  appear, 
except  one  director  deposes  that  he  did  not 
know  of  the  transaction  until  after  the  bank 
was  placed  in  the  hands  of  the  commissioner, 
though  he  fails  to  show  that  he  ever  made 
any  examination  of  the  records  of  the  bank 
touching  the  transaction.  It  cannot  be 
assumed,  under  the  circumstances  appearing, 
that  the  transactions  were  without  the  knowl- 
edge or  concurrence  of  the  directing  author- 
ities of  the  bank.  Afterward  an  official  bank 
examiner  objected  to  the  bank  holding  the 
certificates  as  assets  upon  the  ground  that 
Alexander  was  a  member  of  the  partnership 
in  which  the  certificates  were  held.  There 
Is  no  contradiction  of  the  testimony  upon  this 
subject,  and,  as  It  could  have  been  easily  done 
if  not  true,  it  cannot  be  assumed  to  be  falsa 
The  fact  of  the  objection,  however,  Is  conclu- 
sive evidence  that  the  examiner  had  informa- 
tion from  the  records  or  otherwise  that  the 
bank  was  claiming  an  Interest  in  the  certifi- 
cates or  in  the  Interest  In  the  partnership 
which  they  represented.  To  meet  the  objec- 
tions of  the  examiner,  Alexander  procured 
three  of  his  friends  to  execute  their  prom- 
issory notes  to  the  bank  for  the  amount  of 
his  Indebtedness,  and  the  certificates  were 
then  placed  with  the  notes  as  collateral  to 
secure  their  payment  It  is  suggested  that 
these  notes  were  without  consideration,  and 
therefore  unenforceable,  and  for  that  reason 
the  lien,  If  any,  upon  the  certificates  is  not 
enforceable;  but,  If  the  notes  were  unen- 
forceable, Alexander's  debt  to  the  bank  was 
not  paid,  nor  would  the  effect  of  that  trans- 
action be  such  as  to  deprive  the  bank  of  the 
right  to  collect  the  debt  of  Alexander,  and 
to  enforce  Its  rights  to  the  certificates.  If  the 
notes  were  enforceable,  then  the  lien  of  the 
bank  upon  the  certificate  to  secure  the  debt 
is  valid,  as  will  be  hereafter  shown.  It  does 
not  appear  that  the  debt  of  Alexander  was 
credited  by  these  notes,  nor  any  arrangement 
made  which  would  have  the  effect  of  discharg- 
ing Alexander's  liability  to  the  bank,  and  the 
notes  really  appear  to  have  been  intended  as 
additional  securities  for  Alexander's  debt. 
The  suggestion  that  the  certificates  repre- 
sented only  the  holdings  of  stock  In  a  de- 
funct corporation,  and  therefore  worthless, 
is  not  impressive,  when  all  the  partners  testify 
that  it  was  agreed  between  thera  that  the  cer- 
tificates should  be  held  by  the  parties  to  rep- 
resent their  respective  interests  in  the  part- 
nership, and  as  evidence  of  the  same,  and 
others  of  the  partners  had  used  their  certifi- 
cates as  securities  for  loans.  It  does  not  ap- 
pear whether  the  certificates  pledged  by  Al- 
exander were  ones  which  formerly  represent- 


ed stock  In  the  defunct  corporation,  or  wheth- 
er they  were  certificates,  which  had  been  is- 
sued to  him  by  the  partnership,  since  his  In- 
terest therein  upon  its  creation  was  *o/xi»> 
and  had  changed  at  the  time  the  certificates 
were  pledged  to  the  bank  to  »/*o- 

[1]  The  evidence  does  not  prove  an  absolute 
sale  by  Alexander  of  his  interest  in  the  part- 
nership, for,  while  he  testified  that  he  sold 
his  Interest  to  the  bank,  he  qualified  the  state- 
ment with  the  further  condition  that  he  had 
a  right  to  redeem  the  certificates  by  the  pay- 
ment of  his  debt,  and  hence  the  transaction 
was  only  a  pledge  of  his  Interest  in  the  part- 
nership as  a  security  for  the  payment  of  the 
debt 

[2,  3]  This  conclusion  disposes  of  the  first 
three  objections  to  the  validity  of  the  bank's 
claim  without  further  consideration  of  them, 
as  It  Is  not  unlawful  for  a  bank  to  accept  a 
lien  upon  an  Interest  in  a  partnership  to  se- 
cure a  debt  owing  to  it,  nor  was  such  act  con- 
trary to  the  stipulations  of  the  partnership 
contract.  The  essential  question,  however, 
remains,  and  that  is:  As  a  matter  of  law  and 
fact,  did  Alexander  assign  to  the  bank  his 
interest  In  the  partnership  to  secure  the  pay- 
ment of  his  obligation?  If  he  had  executed 
a  written  assignment  of  his  interest  and  de- 
livered it  to  the  bank  along  with  the  certif- 
icates, It  is  not  apparent  upon  what  ground 
It  could  be  contended  that  he  had  not  made 
the  assignment,  but  he  did  not  execute  any 
writing,  and  the  question  for  determination 
Is:  Did  the  facts  of  the  transaction  consti- 
tute a  parol  equitable  assignment?  The  con- 
sideration was  more  than  ample.  The  cer- 
tificate or  certificates  represented  the  proper- 
ty and  interest  which  he  had  in  the  partner- 
ship, and  they  were  delivered  by  him  into  the 
control  and  custody  of  the  bank.  His  inter- 
est in  the  partnership  was  incapable  of  man- 
ual delivery,  and  hence  the  delivery  of  the 
symbol  constituted  a  symbolical  delivery  of 
his  interest,  and,  if  the  only  evidence  upon 
the  subject  is  to  be  believed,  that  was  done 
with  the  intention  to  make  a  present  appro- 
priation of  all  the  interest  which  he  had  in 
the  partnership  to  the  bank  to  secure  the 
payment  of  his  indebtedness  to  it,  and  his 
control  over  the  certificates  was  relinquished, 
as  they  remained  thereafter  in  the  custody 
and  control  of  the  bank. 

[4,  5]  Such  a  paper  Is  not  negotiable  by 
delivery  only,  but  there  are  no  requirements 
that  the  transfer  of  such  an  instrument  shall 
be  In  writing.  Hence  an  assignment  of  the 
Interest  of  Alexander  In  the  partnership  ef- 
fected by  the  delivery  of  the  certificate,  and 
his  relinquishment  of  control  over  same  with 
the  intention  upon  his  part  to  vest  the  bank 
with  a  present  Interest  In  the  property  repre- 
sented by  the  certificates,  although  not  to  be 
enjoyed  until  a  future  time,  may  be  made  by 
parol,  and  amounts  to  an  equitable  assign- 
ment of  the  Interest  for  the  purpose  for 
which  It  was  assigned  when  it  was  accompan- 
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led  by  any  act  or  declaration  which  made  It 
an  appropriation  of  the  Interest  This  con- 
clusion, we  think,  is  supported  by  the  following 
authorities:  5  C.  J.  902,  906,  909,  910,  911; 
8  Pomeroy,  291 ;  Bispham,  §  167;  Newby  t. 
Hill,  2  Mete.  630;  Bank  v.  Hutb,  4  B.  Mon. 
423;  Beard  v.  Sharp,  65  S.  W.  810,  23  Ky. 
Law  Rep.  1582;  Little  v.  Berry,  113  S.  W.  902 ; 
Guenther  v.  Cary,  34  S.  W.  232,  17  Ky.  Law 
Rep.  1262;  Gray  v.  Briscoe,  6  Bush,  690; 
Lutter  v.  Grosse,  82  S.  W.  278,  26  Ky.  Law 
Rep.  585 ;  Corn  v.  Sims,  3  Mete.  399 ;  Brown 
v.  Lapp,  89  S.  W.  304,  28  Ky.  Law  Rep.  410; 
Thompson  v.  Stilte,  96  S.  W.  884,  29  Ky.  Law 
Rep.  1075;  Lexington  Brewing  Co.  v.  Hamon, 
355  Ky.  711,  160  S.  W.  264;  Philadelphia 
Venear,  etc.,  v.  Garrison,  160  Ky.  329,  169 
S.  W.  714;  Frankfort  Bank  v.  Hunter,  3  A. 
K.  Marsh.  292. 

[6]  A  general  rule  of  equity  is  that  it 
looks,  not  to  the  manner  nor  to  the  form, 
but  to  the  substance,  of  a  transaction  and  the 
end  to  be  attained.  First  State  Bank  v.  Mor- 
ton, 146  Ky.  287,  142  S.  W.  694;  Thompson 
v.  Thompson,  2  B.  Mon.  174.  The  conclusion 
reached  as  above  stated  Is  fortified  by  the  fact 
that,  if  Alexander,  never  having  made  a  gen- 
eral assignment  for  the  benefit  of  his  cred- 
itors, should  claim  the  certificate  or  certifi- 
cates pledged  with  the  bank,  it  is  apparent 
that  he  would  be  denied  such  claim  without 
first  having  satisfied  his  Indebtedness  to  the 
bank. 

[7]  The  assignee  for  the  benefit  of  the  cred- 
itors having  and  receiving  only  such  rights  as 
Alexander  had,  and  not  being  a  purchaser 
for  value,  his  claim  is  necessarily  inferior  to 
that  of  a  lien  creditor  whose  lien  cannot  be 
prejudiced  by  the  general  assignment  for  the 
benefit  of  creditors.  Bridgeford,  Trustee,  v. 
Barbour,  etc.,  80  Ky.  529;  National  Bank, 
etc.,  v.  Louisville  Bagging  Co.,  98  Ky.  371, 
33  S.  W.  101,  17  Ky.  Law  Rep.  983 ;  Story, 
I  1078. 

[8]  Hence  it  is  concluded  that  the  bank 
has  a  lien  upon  the  Interest  of  Alexander  in 
the  partnership  superior  to  all  other  claims, 
except  Bacon,  Stephens,  and  Fuhrman,  who, 
as  members  of  the  partnership,  suffered  a  loss 
In  accordance  with  their  Interest  in  it  by  the 
partnership  discharging  the  accommodation 
notes  executed  by  Power  for  Alexander. 

(b)  The  evidence  discloses  the  fact  that  H. 
A.  Power  was  the  managing  member  of  the 
Power  Grocery  Company,  which  was  a  com- 
mercial or  trading  partnership,  and  be  had 
customarily  signed  the  name  of  the  partner- 
ship to  checks  and  promissory  notes,  nego- 
tiable and  otherwise,  In  the  transaction  of  the 
firm's  business  and  for  its  purposes.  The 
three  notes,  amounting  to  $20,300,  to  which 
he  had  subscribed  the  name  of  the  partner- 
ship and  delivered  to  Alexander,  and  of 
which  the  latter  received  all  the  benefits, 
were  negotiable  notes,  and  were  executed  and 
delivered  to  Alexander  solely  for  his  accom- 
modation.   The  execution  had  no  connection 


with  any  business  of  the  partnership,  and 
was  not  used  by  Alexander  for  any  partner- 
ship business  or  purpose,  but  in  his  individ- 
ual affairs.  The  accommodation  character 
of  the  notes  did  not  appear  upon  their  faces, 
and  before  they  became  due  they  became  the 
property  of  holders  .in  due  course  and  for 
value  and  without  notice  of  their  accom- 
modation character.  The  members  of  the 
partnership,  other  than  Alexander  and  Power, 
had  no  knowledge  of  the  notes  until  long 
after  they  were  negotiated,  and  had  never 
specially  nor  otherwise  authorized  Power  to 
execute,  for  the  partnership,  accommodation 
papers  for  any  one,  and  did  not  ratify  the 
act  of  Power  after  they  received  knowledge 
of  the  execution  and  existence  of  the  notes. 
When  the  notes  became  due.  Power  paid  them 
out  of  the  partnership  funds  without  the 
knowledge  or  consent  of  his  copartners. 

[I,  II]  As  a  general  principle,  partners  are 
agents  for  each  other,  and  each  is  bound  by 
the  act  of  the  other  when  the  act  la  within 
the  scope  of  the  partnership  purposes  and 
business,  but  the  execution  of  notes  for  the 
accommodation  of  another,  or  the  acceptance 
and  indorsement  of  the  accommodation  paper 
of  another,  is  not  within  the  implied  powers 
of  a  partner,  and  a  partner  is  not  authorised, 
in  the  absence  of  a  contract,  or  of  special 
authority,  to  execute  such  paper  for  the  part- 
nership. Chenowith  v.  Chamberlln,  6  B.  Mon. 
60,  43  Am.  Dec.  145;  Steuben  Co.  Bank:  v. 
Alberger,  101  N.  Y.  202,  4  N.  E.  341;  Bald- 
win's Bank  v.  Morris,  17  N.  T.  Supp.  286  ;i 
Dundass  v.  Gallegher,  4  Pa.  205;  Flemming 
v.  Prescott,  3  Rich.  (S.  C.)  307,  45  Am.  Dec. 
766. 

[It]  However,  if  the  partnership  Is  one  en- 
gaged in  trade,  and  the  paper  executed  for 
accommodation  is  negotiable  and  executed  by 
the  managing  member,  and  the  accommoda- 
tion character  of  the  signature  does  not  ap- 
pear upon  the  face  of  the  paper,  the  partner- 
ship will  be  bound  upon  it  when  it  is  negotia- 
ted and  in  the  hands  of  a  bona  fide  holder 
without  notice  of  its  infirmity  by  reason  of 
its  unauthorized  execution.  Reed  v.  Bacon. 
175  Mass.  407,  56  N.  E.  716;  Catskill  Bank 
v.  Stall,  15  Wend.  (N.  T.)  364;  Hawea  v. 
Dunton,  1  Bailey  (S.  C.)  146, 19  Am.  Dec.  663; 
30  Oyc.  517. 

[12]  Hence  before  Alexander  made  his  as- 
signment for  the  benefit  of  his  creditors 
generally  the  notes  had  become  a  partner- 
ship liability  by  operation  of  law,  and,  though 
without  the  consent  of  the  innocent  copart- 
ners the  partnership  had  become  bound  for 
their  payment,  and  the  fact  that  Power, 
when  they  became  due,  paid  them  out  of  the 
partnership  assets,  though  without  the  knowl- 
edge or  consent  of  his  copartners,  was  not  a 
waiver  of  any  right  by  the  partners,  as  one 


1  Reported  In  full  In  the  New  York  Supplement: 
reported  as  a  memorandum  decision  without  opinion 
In  68  Hon,  625. 
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does  not  have  to  wait  to  be  sued  upon  an  ob- 
ligation for  which  he  Is  legally  bound.  It 
■thus  became  a  partnership  affair  so  far  aa 
•concerns  the  rights  of  Bacon,  Fuhrman,  and 
Stephens,  and,  being  a  partnership  liabili- 
ty, they  had  the  right  to  demand  that  it  be 
paid  out  of  the  partnership  assets,  and  the 
holders  of  the  notes,  through  the  equity  of 
*Jbe  partners,  could  demand  the  same. 

[18]  The  general  principle  is  that  a  mem- 
ber of  a  partnership  has  an  equity  which  he 
la  entitled  to  enforce,  and  which  a  firm  cred- 
itor may  enforce  by  a  kind  of  subrogation  to 
the  equity  of  the  partner  and  which  entitles 
tiiin  to  require  the  partnership  liabilities 
paid  out  of  the  firm  assets,  unless  the  part- 
ner waives  the  right  before  the  interest  of  a 
partner  in  the  firm  can  be  applied  to  the  pay- 
ment of  his  individual  creditors.  Anderson  v. 
Morris,  10  Ky.  Law  Rep.  544;  Level  v.  Farris, 
24  Mo.  App.  445;  Goldsmith  v.  Elchold,  04 
Ala.  116*  10  South.  80,  33  Am.  St.  Rep.  07; 
Williams  v.  Gage,  49  Miss.  777;  Slgler  ▼. 
Knox  County  Bank,  8  Ohio  St.  511 ;  Allen  v. 
Orlssom,  90  N.  C.  90;  Ralney  v.  Nance,  54 
111.  29;  Claflln  v.  Behr's  Adm'r,  89  Ala.  503, 
8  South.  45;  Chase  v.  Steel,  9  Cal.  64. 

[14]  The  principle  Is  also  as  well  establish- 
ed that  upon  a  settlement  of  the  accounts  of 
a  partnership  a  creditor  partner  has  a  lien 
upon  the  share  of  his  debtor  copartner  for 
any  claim  or  balance  to  which  he  is  entitled 
which  is  incident  to  and  grew  out  of  the 
partnership  business,  but  this  lien  does  not 
exist  for  a  claim  which  grew  out  of  a  trans- 
action outside  the  partnership  scope  and 
business.  30  Cyc.  701;  Hodges  v.  Holeman, 
1  Dana,  50;  Conwell  v.  Sandidge's  Adm'r,  8 
Dana,  273;  Cooper  v.  Webster,  4  Ky.  Law 
Bep.  734 ;  Pearson  v.  Eeedy,  6  B.  Mon.  128, 
43  Am.  Dec.  160 ;  Black  v.  Bush,  7  B.  Mon, 
210;  Talbot  v.  Pierce,  14  B.  Mon.  195;  An- 
derson v.  Morris,  supra;  Simrall  v.  O'Ban- 
nons,  7  B.  Mon.  608. 

[15]  In  the  instant  case,  the  notes  having 
already  been  paid  out  of  the  partnership  as- 
sets, the  only  question  for  consideration  is 
the  right  of  the  partners,  who  did  not  consent 
thereto,  to  a  Hen  upon  the  interest  of  Alexan- 
der to  secure  their  reimbursement  Bacon, 
Fuhrman,  and  Stephens  have  a  lien  upon 
the  shares  in  the  partnership  of  both  Alex- 
ander and  Power  to  pay  them  for  the  loss 
suffered  by  each  of  them  on  account  of  the 
payment  of  the  notes  by  the  partnership, 
as  Alexander  and  Power  were  jointly  the 
cause  of  the  loss.  The  liens  of  Bacon,  Fuhr- 
man, and  Stephens  upon  the  shares  of 
Alexander  and  Power  are  of  equal  dignity  as 
to  each  share  and  superior  to  the  lien  of  the 
bank  upon  Alexander's  share,  since  the 
bank,  when  the  lien  in  its  favor  was  created, 
had  knowledge  that  the  Interest  upon  which 
its  Hen  was  created  was  the  interest  of  Al- 
exander in  the  partnership  after  a  settlement 
of   the  partnership  accounts,   and   such   a 


lien  in  favor  of  a  third  party  is  Inferior  to 
the  equity  of  the  partner,  which  entitles  him 
to  require  the  partnership  debts  to  be  paid 
out  of  the  partnership  funds  and  the  Her. 
which  he  has  upon  the  share  of  a  copartner 
for  any  balance  which  may  be  due  him  upon 
settlement.  Black  v.  Bush,  7  B.  Mon.  210; 
Divine  v.  Mltchum,  4  B.  Mon.  488,  41  Am. 
Dec.  241;  Bank  of  Ky.  v.  Herndon,  1  Bush, 
359,  89  Am.  Dec.  630 ;  Hodge,  v.  Holeman,  1 
Dana,  60;  Wlntersmlth  v.  Pointer,  2  Mete. 
457;  Robinson  v.  Winn,  4  Ky.  Law  Rep.  54 ; 
West  v.  Armstrong,  4  Ky.  Law  Rep.  998. 

[16,  17]  When  a  party  assigns  or  creates 
a  Hen  upon  his  Interest,  the  creditor  takes 
the  assignment  or  Hen  subject  to  an  account- 
ing between  the  parties  of  aU  claims  and  de- 
mands within  the  business  and  scope  of  the 
partnership.  It  wUl  be  inequitable  to  hold 
that  Bacon,  Fuhrman,  and  Stephens,  who 
were  In  nowise  at  fault,  and  when  by  law  the 
liability  became  a  partnership  transaction 
as  to  them,  should  be  denied  the  common 
equities  to  which  a  partner  is  entitled  be- 
cause the  transaction  which  made  it  a  part- 
nership liability  as  between  Alexander  and 
Power  was  outside  the  scope  of  the  partner- 
ship and  an  individual  transaction  as  be- 
tween them,  and  which  as  between  them 
alone  would  not  involve  the  partnership 
accounts.  True,  Power  did  not  receive  any 
of  the  proceeds  of  the  notes,  but  by  his  un- 
authorized act  he  enabled  Alexander,  with- 
out the  consent  of  the  partnership,  to  secur* 
the  funds  for  his  Individual  use,  and,  while 
the  estate  of  Alexander  will  be  indebted  to 
Power  for  any  sum  he  has  or  may  be  requir- 
ed to  pay  for  him,  Power  has  no  Hen  upon  the 
share  of  Alexander  for  his  loss  because  of 
the  partnership  paying  the  notes,  and  no 
Hen  upon  It  because  of  any  sums  which  he 
may  be  required  to  pay  to  copartners 
because  of  the  transaction,  except  subject 
to  the  lien  of  the  bank,  as  he  had  knowledge 
and  consented  to  the  transaction,  and  as  be- 
tween him  and  Alexander  was  not  a  trans- 
action within  the  scope  of  the  partnership. 

[18,  19]  The  partners  Bacon,  Fuhrman,  and 
Stephens  having  a  Hen  upon  the  shares  of 
Alexander  and  Power,  while  the  bank  has  a 
lien  upon  the  share  of  Alexander  alone,  the 
parties  named  should  be  required  to  exhaust 
their  remedies  against  Power  before  sub- 
jecting the  interest  of  Alexander  upon,  a 
well-known  rule  In  equity  that,  even  as  be- 
tween two  innocent  persons,  the  one  must  suf- 
fer who  by  his  acts  or  laches  has  made  a  loss 
possible.  Straeffer  v.  Rodman,  146  Ky.  1,  141 
S.  W.  742,  Ann.  Cas.  1913C,  549;  Hall  v. 
Pratt,  142  Ky.  561,  134  S.  W.  900. 

[20]  (c)  Much  argument  is  indulged  In  In 
briefs  of  counsel  relative  to  whether  the  part- 
nership was  dissolved  by  Alexander,  in  as- 
signing his  estate  for  the  benefit  of  credi- 
tors. It  may  be  said  that  as  a  general  rule 
the  death,   bankruptcy,   or   general   assign- 
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ment  of  a  partner  will  work  a  dissolution  ol| 
a  partnership.  Fitch  v.  Pryse,  4  Ky.  Law 
Rep.  904;  Eustis  v.  Bolles,  146  Mass.  413, 
16  N.  E.  286,  4  Am.  St  Rep.  327;  Marquand 
v.  N.  Y.  Mfg.  Co.,  17  Johns.  (N.  X.)  625; 
Blackwell  ▼.  Claywell,  75  N.  C.  213;  McNutt 
v.  King,  59  Ala.  597;  Thompson  v.  Noble, 
108  Mich.  19,  65  N.  W.  563 ;  Conrad  v.  Buck, 
21  W.  Va.  396;  Saloy  v.  Albrecht,  17  La.  Ann. 
75;  Arnold  v.  Brown,  24  Pick.  (Mass.)  89, 
85  Am.  Dec.  296. 

[21,  22]  An  assignment  of  an  Interest  in  a 
partnership  for  the  security  of  a  debt  does 
not  work  a  dissolution  of  a  partnership 
where  the  transaction  contemplates  a  con- 
tinuance of  the  partner's  interest  and  au- 
thority in  the  partnership.  Dupont  v.  Mc- 
Laran,  61  Mo.  502 ;  Monroe  v.  Hamilton,  60 
Ala.  226;  Mechanics'  Bank  v.  Godwin,  5 
N.  J.  Eq.  334;  Brown  v.  Beecher,  120  Pa.  590, 
15  Atl.  608;  State  v.  Quick,  10  Iowa,  457; 
Inglis  t.  Floyd,  33  Mo.  App.  665;  20  R,  G.  L. 
956.  Under  these  authorities  it  is  apparent 
that  the  assignment  by  Alexander  to  the 
bank  did  not  work  a  dissolution  of  the  part- 
nership. Although  we  are  not  here  concern- 
ed with  the  effect  upon  the  partnership  of  a 
death  of  a  partner,  an  analogy  may  be  drawn 
from  the  principles  which  apply  in  such  an 
event.  Notwithstanding  the  general  rule 
that  the  death  of  a  partner  works  a  dissolu- 
tion of  the  partnership,  there  are  many  au- 
thorities which  hold  that  It  is  otherwise 
when  the  deceased  partner  by  will  or  the  ar- 
ticles of  partnership  provide  for  a  continu- 
ance of  the  partnership  after  the  death.  In- 
sley  v.  Shire,  54  Kan.  793,  39  Pac.  718,  45 
Am.  St.  Rep.  308;  Blaker  v.  Morse,  60  Kan. 
24,  55  Pac.  274;  Exchange  Bank  v.  Tracey, 
77  Mo.  594;  Parnell  v.  Thompson,  81  Kan. 
119,  105  Pac.  502,  33  L.  R.  A.  (N.  S.)  668; 
Vincent  v.  Martin,  79  Ala.  540 ;  Scholefleld  v. 
Elchelberger,  7  Pet  594,  8  L.  Ed.  793;  Rand 
v.  Wright  141  Ind.  226,  39  N.  E.  447;  Powell 
v.  Hopson,  13  La.  Ann.  626;  Edwards  v. 
Thomas,  66  Mo.  468 ;  30  Cyc  626,  653 ;  Wil- 
cox v.  Derickson,  168  Pa.  331,  31  Atl.  1080. 
While  it  is  readily  discernible  how  it  would 
be  feasible,  in  the  event  of  the  death  of  a 
partner,  for  a  personal  representative  or  a 
devisee,  or  one  to  whom  the  interest  might 
be  sold,  to  take  the  interest  and  place  of  the 
deceased  partner  under  the  same  obligations, 
and  the  partnership  be  continued,  but  where 
a  partner  becomes  a  bankrupt  or  assigns 
generally  for  the  benefit  of  creditors,  and  the 
rights  of  creditors  intervene,  and  the  interest 
of  the  assigning  partner  must  be  ascertained 
and  sold  and  the  proceeds  distributed  among 
the  creditors,  it  is  not  apparent  how  a  con- 
tract for  the  continuance  of  the  partnership 
in  such  an  event  could  be  made  effective,  ex- 
cept to  the  extent  that  the  articles  of  part- 
nership might  control  the  manner  of  the  sale, 
the  fixing  of  a  price,  and  extending  a  right 


to  the  persisting  partners,  to  become  the  pur- 
chasers. Where  such  a  partnership  exists. 
It  is  evident  that  an  assignment  of  a  partner 
works  a  dissolution  of  the  partnership  in 
spite  of  the  contract,  at  least  to  the  extent 
of  making  necessary  a  settlement  of  the 
partnership  affairs  to  that  date  and  an  ad- 
justment of  the  claims  and  obligations  be- 
tween the  assigned  partner  and  his  copart- 
ners and  such  claims  of  the  copartners  as 
grow  out  of  the  settlement  touching  the  share 
of  the  assigned  partner.  Ellis  v.  Johnson, 
4  Ky.  Law  Rep.  991.  It  is  more  In  the  nature 
of  a  contract  to  form  a  new  partnership  en- 
tered into  by  the  former  partners.  In  the 
instant  case  the  partnership  contract  pro- 
vides for  its  continuance  in  the  event  of  the 
death  of  a  partner  or  the  desire  of  one  to  dis- 
pose of  bis  interest  and  the  manner  of  as- 
certaining the  value  of  the  interest  and  the 
right  of  the  persisting  partners  to  purchase 
at  the  price  fixed,  and,  if  the  partners  de- 
cline to  purchase,  a  sale  to  some  one  who 
will  become  a  member  of  the  partnership 
under  the  terms  of  the  contract  The  case 
of  the  share  of  a  partner  who  makes  a  gen- 
eral assignment  Is  not  specifically  provided 
for,  but  the  terms  of  the  contract  are  suffi- 
ciently broad  to  include  such  an  event  and 
from  its  terms  we  are  of  the  opinion  that  it 
was  so  intended.  Hence,  in  fixing  the  price 
of  Alexander's  interest,  it  should  be  done  in 
accordance  with  the  terms  of  the  contract, 
and  if  the  other  partners  decline  to  exercise 
the  option  to  purchase,  and  within  a  reasona- 
ble time  a  purchaser  Is  not  secured  at  the  price 
fixed  who  will  become  a  member  of  the  part- 
nership, a  settlement  of  the  partnership  will 
necessarily  have  to  be  effected  in  the  ordinary 
way. 

The  Judgment  is  therefore  reversed  upon 
both  appeals,  and  the  cause  remanded  for 
proper  proceedings  not  inconsistent  with 
this  opinion. 


SHUTT  et  aJL  v.  METHODIST  EPISCOPAL 
CHURCH. 

(Court  of  Appeals  of  Kentucky.    Jan.  30,  1920. 
Rehearing  Denied  March  26,  1920.) 

1.  Adverse  possession  <g=>71(2)  —  Defective 

DEED  GOOD  COLOR  OF  TITLE. 

Generally  speaking,  any  instrument  however 
defective  or  imperfect  and  no  matter  from  what 
cause  invalid,  purporting  to  convey  land  and 
showing  the  extent  of  the  tenant's  claim,  may 
be  color  of  title. 

2.  Adverse  possession  <8=>71(3)— Deed  color 
of  title  although  known  not  to  oowvet 
title. 

It  is  not  a  necessary  element  of  "color  of 
tide"  that  the'  claimant  thereunder  should  be- 
lieve it  to  be.  valid,  nor  will  the  claimant's  pos- 
session be  any  the  less  adverse  because  he  ha» 
knowledge  that  the  grantor  had  no  title. 
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3.  Adverse  possession  <8=»24—  Stbiot  rule 
as  to  chabaoteb  and  continuity  of  pos- 
session not  applied  to  church  and  school 

PROPERTY. 

The  strict  rule  applicable  to  ordinary  prop- 
erty with  respect  to  the  character  and  continuity 
of  possession  is  not  applied  in  caseB  of  property 
tiaed  for  school  or  church  purposes,  and  the  pos- 
session of  such  property  is  adverse  if  it  is  used 
in  the  way  that  such  property  is  ordinarily 
used,  and  a  lot  adjoining  a  lot  on  which  a 
church  was  built  was  adversely  and  continu- 
ously held  in  possession  where  members  of  the 
church  hitched  their  horses,  stored  their  vehi- 
cles, held  church  picnics,  etc.,  thereon. 

4.  Adverse  possession  <8=>67— Title  gained 
bt  possession  under  deed  obtained  after 

ENTRY. 

Possession  by  a  church  of  lands  under  a  deed 
constituting  color  of  title  for  more  than  15 
years  gained  the  church  title  thereto,  although 
the  original  entry  was  pet  made  prior  to  the 
execution  of  the  deed. 

6.  Trespass  «j=>58— $700  not  excessive  dam- 
ages fob  cutting  of  trees  in  churchyard. 
In  an  action  by  a  church  for  trespass  con- 
sisting of  cutting  trees  in  the  churchyard,  leav- 
ing the  church  practically  without  shade,  a  ver- 
dict of  $700  held  not  excessive  under  the  evi- 
dence. 

Carroll,  O.  J.,  dissenting. 

Appeal  from  Circuit  Court,  McLean  County. 

Action  by  the  Methodist  Episcopal  Church 
against  G.  B.  Shutt  and  Adelia  Bryant  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Louis  I.  Igleheart  of  Owensboro,  and 
Joe  H.  Miller,  of  Calhoun,  for  appellants. , 

W.  B.  Noe  and  W.  A  Taylor,  both  of 
Calhoun,  and  Ben  D.  Bingo,  of  Owensboro, 
for  appellee. 

CLAY,  C.  The  Methodist  Episcopal 
Church  brought  this  suit  against  Q.  P.  Shutt 
and  Adelia  Bryant  to  recover  damages  for 
trespass.  From  a  verdict  and  judgment  in 
its  favor  for  $700,  the  defendants  appeaL 

The  land  which  plaintiff  claims  to  own  Is 
in  the  form  of  a  square  and  Is  described  as 
follows : 

"Beginning  at  a  Spanish  oak  on  the  sooth 
side  of  the  Bumsey  and  Ashbysburg  road,  and 
running  thence  east,  66  yards,  to  a  stake ;  thence 
south,  66  yards,  to  an  Ash  and  Beech;  thence 
west,  66  yards,  to  a  stake;  thence  north,  66 
yards,  to  the  beginning." 

On  the  land  Is  located  a  church  building, 
36  by  40,  which  was  constructed .  about  30 
years  before  the  suit  was  brought  Several 
witnesses  testified  to  having  seen  the  corners 
called  for  In  the  above  description,  but  ad- 
mitted that  the  corners  were  now  gone  and 
had  not  been  there  for  several  years.  For 
this  reason  defendants  Insisted  that  plaintiff 
failed,  to  show  an  adverse  holding  to  a  well- 


marked  boundary,  and  that  the  trial  court 
should  have  directed  a  verdict  in  their  favor. 
Passing  this  phase  of  the  case,  however,  we 
find  that  J.  M.  Shutt  conveyed  the  property  . 
to  plaintiff  by  deed  dated  January  16,  1894, 
and  recorded  in  the  McLean  county  court 
clerk's  office.  In  this  deed  the  property  is 
described  as  above  set  out 

[1,2]  For  appellants  It  Is  insisted  that 
the  deed  does  not  operate  as  "color  of  title," 
because  the  trustees  of  the  church  knew 
that  the  title  was  In  William  Shutt  the  broth- 
er 6f  the*  grantor,  and  because  the  deed 
was  executed  some  years  after  the  church 
had  entered  and  taken  possession  of  the  land. 
It  must  be  remembered  that  "color  of  title" 
is  title  In  appearance  only  and  not  title  in 
fact  If  the  Instrument  itself  passes  or  con- 
stitutes title,  it  is  not  "color  of  title."  Gen- 
erally speaking,  any  instrument  however 
defective  or  imperfect  and  no  matter  from 
what  cause  invalid,  purporting  to  convey  the 
land  and  showing  the  extent  of  the  tenant's 
claim,  may  be  "color  of  title" ;  and  a  claim 
to  the  land  thereunder  will  draw  to  the 
claimant  the  protection  of  the  statute  of 
limitations,  the  other  requisites  of  adverse 
possession  being  present  Orowder  v.  Doe, 
162  Ala.  151,  50  South.  230,  136  Am.  St  Bep. 
17;  1  B,  O.  L.  |  23,  p.  711.  Except  in  par- 
ticular cases  covered  by  statute,  it  is  not  a 
necessary  element  of  "color  of  title"  that  the 
claimant  thereunder  should  believe  it  to  be 
valid.  Nor  will  the  claimant's  possession  be 
any  the  less  adverse  because  he  has  knowl- 
edge of  title  In  another.  1 R.  C.  L.  |  22,  p.  710; 
Dikeman  r.  Parrish,  6  Pa.  210,  47  Am.  Dec. 
455.  It  does  not  appear  that  the  trustees  to 
whom  the  deed  was  made  were  guilty  of 
fraud  in  acquiring  the  deed,  or  that  they 
clearly  knew  that  the  legal  title  was  in 
William  Shutt;  but  even  if  they  did  know 
this  to  be  the  case,  such  knowledge  under 
the  above  authorities  did  not  render  the  deed 
ineffectual  as  "color  of  title." 

[3,4]  The  facts  of  this  case  render  it  un- 
necessary to  determine  whether  one  who, 
without  "color  of  title,"  enters  upon  a  tract 
of  unoccupied  land  and  takes  possession  of 
only  a  part  of  the  land,  can  extend  his  pos- 
session so  as  to.  embrace  the  whole  tract 
merely  by  obtaining  "color  of  title"  thereto 
subsequently  to  his  entry,  and  continuing  to 
occupy  only  the  land  of  which  he  originally 
took  actual  possession.  The  strict  rule  ap- 
plicable to  ordinary  property  with  respect 
to  the  character  and  continuity  of  possession 
is  not  applied  In  cases  of  property  used  for 
school  or  church  purposes.  Britt  v.  Houser, 
171  Ky.  494,  188  S.  W.  628;  Singleton  v. 
Trustees.  10  S.  W.  793,  10  Ky.  Law  Rep.  851. 
The  possession  of  such  property  is  adverse 
if  it  is  used  in  the  way  that  such  property 
is  ordinarily  used.  Here,  there  was  a  church 
building  on  the  land  in  controversy  In  which 
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the  congregation  regularly  held  Its  services, 
and  the  adjoining  lot  was  used  by  the  mem- 
bers, both  before  and  after  acquiring  the 
deed,  for  the  purpose  of  hitching  their  horses, 
storing  their  vehicles,  holding  their  church 
picnics,  etc.,  and  this  character  of  possession 
was  clearly  adverse  and  continuous.  That 
being  true,  the  case  is  not  one  .where  the 
church  entered  without  "color  of  title"  and 
took  possession  of  only  a  portion  of  the  lot, 
and  thereafter  attempted  to  extend  its  pos- 
session by  merely  taking  the  deed  and  contin- 
uing to  occupy  only  that  portion  of  the  lot 
of  which  it  originally  took  actual  possession. 
On  the  contrary,  the  case  Is  one  where  the 
church  originally  entered  and  took  posses- 
sion of  the  whole  lot,  the  boundary  of  which 
was  marked,  and  after  acquiring  the  deed 
continued  its  possession  of  the  whole  lot, 
and  the  only  effect  of  the  deed  was  clearly 
to  define  the  boundary  which  had  become 
obscure  by  reason  of  the  destruction  of  the 
corner  trees.  In  other  words,  the  deed  show- 
ed not  merely  .  the  extent  of  the  church's 
claim  of  possession,  but  the  land  which  the 
congregation  actually  occupied,  and  this 
possession  having  been  maintained  under  the 
deed  for  much  longer  than  15  years,  It  is 
Immaterial  that  the  original  entry  was  not 
made  under  the  deed.  2  C.  J.  f  401,  p.  106; 
Kendrlck  v.  Latham,  25  Ma.  819,  6  South. 
871;  Hawkins  v.  Richmond  Cedar  Works, 
122  N.  C.  87,  30  S.  E.  13. 

[6]  It  is  argued  with  great  earnestness 
that  the  verdict  for  $700  is  excessive.  The 
evidence  shows  that  the  defendants  entered 
upon  the  lot,  destroyed  a  great  number  of 
shade  trees,  and  left  the  church  practically 
without  shade.  The  evidence  for  plaintiff 
tended  to  show  that  the  difference  in  the 
value  of  the  property  before  and  after  the 
trespass  was  largely  in  excess  of  the  sum  of 
$700,  .while  defendants'  evidence  tended  to 
show  that  the  whole  property  was  not  worth 
that  amount.  There  can  be  no  doubt  that 
the  amount  of  damage  was  a  question  for 
the  Jury,  and,  not  being  able  to  say  that  the 
amount  awarded  was  flagantly  against  the 
evidence,  the  verdict  will  not  be  disturbed. 

Judgment  affirmed. 

CARROLL,  O.  J.,  dissents  from  so  much 
of  the  opinion  as  holds  that  a  party  can 
fraudulently  or  with  knowledge  that  a  party 
has  no  title  obtain  from  him  a  deed  and  by 
virtue  thereof  avail  himself  of  the  advan- 
tages afforded  by  a  color  of  title  conveyance. 
Poulke  v.  Bond,  41  N.  J.  Law,  627;  West  v. 
Middlesex  Banking  Co.,  33  S.  D.  465,  146  N. 
W.  598;  Litchfield  v.  Seuell,  97  Iowa,  247,  66 
N.  W.  104 ;  State  v.  King,  77  W.  Va.  37,  87  S. 
B.  170,  L.  R.  A.  1918E,  1044;  Goodson  v. 
Brothers,  111  Ala.  589,  20  South.  443;  Reay 
v.  Butler,  95  Cal.  206,  30  Pac.  208;  Baker 
v.  Swan,  32  Md.  355. 


QUINN  et  at  v.  HBNDREN. 


(Court   of    Appeals   of   Kentucky. 
1920.) 


March   2, 


1.  Deeds  <}=»211(1)— Finding  or  capacity  in 

GBANTOB  IN  DEED  SUSTAINED  BY  EVIDENCE. 

In  an  action  to  set  aside  a  deed  on  the 
ground  of  mental  incapacity  of  grantor,  evidence 
held  to  sustain  a  finding  in  favor  of  defendant. 

2.  Jury  «3=>14(6)— Plaintiff  in  action  to 
cancel  deed  not  entitled  to  jury  tbial 
as  of  bight. 

Plaintiffs  in  an  action  to  set  aside  a  deed  of 
a  decedent  on  the  ground  of  mental  incapacity 
were  not  entitled,  as  a  matter  of  right,  to  a 
trial  of  the  issues  of  fact  by  a  jury. 

3.  Trial  <S=370  (2)— Refusal  of  jtjby  trial 

'  IN  EQUITABLE  ACTION    DISCRETIONARY. 

In  a  purely  equitable  action  court  does  not 
abuse  its  discretion  in  refusing  a  jury  trial,  as, 
in  any  event,  verdict  would  be  only  advisory. 

Appeal  from  Circuit  Court,  Madison  County. 

Action  by  John  Quiim  and  others  against 
J.  Mi  Hendren.  Judgment  for  defendant,  and 
plaintiffs  appeal.    Affirmed. 

E.  Selby  Wiggins  and  O.  P.  Jackson,  both 
of  Richmond,  for  appellants. 

G.  Murray  Smith,  of  Richmond,  for  appel- 
lee. 

SETTLE,  J.  Richard  Quinn,  a  bachelor  65 
years  of  age  residing  In  Madison  county,  died 
August  19,  1918,  intestate,  survived  by  a 
brother,  John  Quinn,  and  three  sisters,  Nan- 
nie Quinn,  Sally  Quinn  Lynch,  widow,  and 
Josie  Cornellson,  wife  of  Wm.  Oornelison. 
Shortly  after  the  death  of  Richard  Quinn  one 
Whit  Moody  was  appointed  by  the  Madison 
county  court  administrator  of  his  estate  and 
at  once  duly  qualified  as  such.  The  decedent 
left  very  little  personal  property,  but  died  In 
the  possession  of  about  125  acres  of  land  in 
which  he  owned  a  life  estate,  but  had  former- 
ly owned  the  fee-simple  title.  About  three 
years  before  bis  death,  however,  he,  by  a  deed 
duly  acknowledged  and  recorded,  conveyed 
the  land  to  J..  M.  Hendren,  reserving  to  him- 
self a  life  estate  in  and  to  the  whole  thereof. 

This  action  was  brought  by  the  brother  and 
three  sisters  of  Richard  Quinn,  named  above, 
and  the  husband  of  the  only  married  one; 
the  brother  and  sisters  claiming,  as  the  heirs 
at  law  of  the  decedent,  title  to  the  land  upon 
which  he  resided  at  the  time  of  his  death  and 
attacking  the  validity  of  the  deed  by  which 
the  land  had  been  conveyed  by  him  to  J.  M. 
Hendren,  and  it  being  alleged  in  the  petition 
that  the  deed  was  without  consideration,  that 
the  grantor  was  mentally  Incompetent  to 
make  it,  and  that  its  execution  was  procured 
by  fraud  and  duress  practiced  and  exercised 
upon  him  by  the  grantee.    The  administrator 
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was  also  a  party  to  the  action,  joining  there- 
in as  a  plaintiff  for  the  purpose  of  recover- 
ing of  Hendren  debts  aggregating  $700,  which 
the  petition  alleged  were  owing  by  him  in  the 
form  of  notes  to  the  estate  of  the  decedent, 
but  neither  the  dates  nor  amounts  of  such 
notes  or  any  of  them  were  stated. 

The  answer  of  Hendren  traversed  the  aver- 
ments of  the  petition,  and  following  the  tak- 
ing of  proof  by  the  parties  and  submission  of 
the  case  the  circuit  court  rendered  judgment 
dismissing  the  petition.  From  that  judgment 
this  appeal  is  prosecuted. 

Disposing  first  of  the  question  of  appel- 
lee's alleged  indebtedness  to  the  estate  of 
the  decedent,  Richard  Quinn,  it  is  sufficient 
to  say  that  the  evidence  regarding  that  mat- 
ter consists  mainly  of  hearsay  declarations 
that  are  incompetent  for  any  purpose;'  in- 
deed, the  record  furnishes  no  definite  or  tan- 
gible evidence  of  such  indebtedness,  and  the 
weakness  of  the  claim  is  so  patent  as  to  ren- 
der further  consideration  of  It  profitless. 
The  attack  of  appellants  upon  the  deed  from 
the  decedent  to  appellee  Is  attempted  to  be 
sustained  by  the  depositions  of  numerous  wit- 
nesses, which  furnish  no  proof  conducing  to 
show  any  fraud  on  the  part  of  appellee  in 
procuring  the  execution  of  the  deed;  and 
while  many  of  the  deponents  expressed  the 
opinion  that  Richard  Quinn  was  a  person  of 
weak  mind,  incapable  of  knowing  the  value 
of  his  land  or  other  property  or  of  under- 
standing the  provisions  or  meaning  of  the 
deed  by  which  the  land  was  conveyed  to  the 
appellee,  In  only  a  few  instances  were  these 
opinions  attempted  to  be  supported  by  a 
showing  of  such  conduct  or  acts  on  the  part 
of  the  decedent  as  could  be  said  to  prove  bis 
mental  incapacity  to  execute  a  deed.  The 
strongest  testimony  in  behalf  of  appellants 
on  this  question  was  given  by  one  Gooch,  who 
claimed  to  have  acted  as  committee  of  the 
decedent  for  a  time;  but  no  record  of  an  in- 
quest or  of  his  appointment  as  such  commit- 
tee was  introduced,  nor  other  authority  for 
his  so  acting  shown.  It  was  shown,  howev- 
er, that  Gooch  was  once  sued  by  the  decedent 
for  fraud  practiced  upon  him  by  the  latter 
In  a  transaction  between  them,  and  that  the 
court  granted  the  decedent  the  relief  sought 

The  evidence  of  appellants  failed  to  show 
that  any  undue  Influence  was  exercised  upon 
the  decedent  by  appellee  in  the  procurement 
of  the  deed  in  question.  It  went  no  further 
than  to  show  that  Quinn  sometimes  asked 
and  obtained  appellee's  advice  before  enter- 
ing into  a  trade  or  undertaking  a  business 
transaction,  as  he  did  of  two  or  three  other 
neighbors  on  whose  Integrity  and  judgment 
he  was  accustomed  to  rely. 

Quite  a  number  of  witnesses  who  were  well 
acquainted  wfth  Quinn,  lived  near  him,  and 
some  of  whom  had  business  dealings  with 
him,  testified  that,  although  he  was  a  person 
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of  dull  mind  and  often  depended  upon  the 
advice  of  others,  he  was  mentally  capable  of 
knowing  his  property  and  its  value  and  of 
making  a  rational  disposition  of  It  In  their 
opinion  his  frequent  seeking  of  advice  was 
owing  to  his  illiteracy,  as  he  could  neither 
read  nor  write. 

Among  the  witnesses  who  thus  testified 
were  a  justice  of  the  peace  who  wrote  the 
deed  Quinn  made  appellee  and  the  county 
clerk  of  Madison  county,  both  of  whom  testi- 
fied that  he  had  a  complete  understanding  of 
that  Instrument;  the  former  stating  that  It 
was  written  In  accordance  with  the  wishes 
and  direction  of  the  grantor  and  In  his  pres- 
ence. Moreover  It  was  shown  by  the  testimo- 
ny of  numerous  witnesses  that  Quinn  had  fre- 
quently, and  during  the  two  or  three  years 
preceding  the  execution  of  the  deed,  declared 
his  purpose  to  convey  his  land  to  appellee, 
and  that  after  its  execution  he  made  no  con- 
cealment of  his  having  made  the  deed  and 
often  avowed  his  satisfaction  at  having  done 
so.*  The  deed  was  put  to  record  immediately 
after  Its  execution,  and  though  appellants 
had  knowledge  thereof  they  made  no  com- 
plaint of  same  during  the  three  years  Inter- 
vening before  their  brother's  death.  The  evi- 
dence also  shows  that  at  such  times  as  Quinn 
declared  his  intention  to  convey  his  land  to 
appellee  he  gave  as  a  reason  for  doing  so  his 
dislike  of  his  brother  and  sisters,  because  of 
their  having  contested  the  will  of  their  moth- 
er, by  which  she  had  devised  the  decedent 
the  land  owned  by  her  at  the  time  of  her 
death.  The  contest  over  the  will  seems  to 
have  been  conducted  with  great  bitterness  of 
feeling  by  the  parties,  but  it  ended  in  a  com- 
promise whereby  the  brother  and  sisters  dis- 
missed the  contest  upon  his  agreeing  to  con- 
vey them  a  part  of  the  land.  The  latter 
thereupon  sold  and  conveyed  the  part  of  the 
land  they  were  to  receive  by  the  compromise 
to  O.  P.  Jackson,  but  the  bitterness  of  feel- 
ing engendered  between  the  decedent  and  his 
brother  and  sisters  by  the  contest  was  never 
healed. 

[1]  Rut  the  strongest  evidence  of  the  ca- 
pacity of  the  decedent  to  execute  the  deed 
and  of  his  ability  to  understand  the  convey- 
ance is  furnished  by  the  facts  that  for  many 
years  prior  to  his  mother's  death  he  alone 
lived  with  her,  managed  and  cultivated  the 
farm,  and  made  for  her  and  himself  a  sup- 
port therefrom,  and  that  In  whatever  busi- 
ness transactions  he  engaged  he  invariably 
took  care  of  himself.  In  addition,  following 
the  settlement  of  the  contest  over  his  moth- 
er's will,  he  made  with  Jackson,  vendee  of 
his  brother  and  sisters,  a  division  of  the  land 
devised  by  the  will,  in  which  he  acted  with- 
out assistance  and  seemed  to  have  obtained 
the  advantage  of  Jackson  by  getting  the  larg- 
er and  better  part  of  the  tract  In  view  of 
these  facts  and  of  the  evidence  as  a  whole, 
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we  have  reached  the  conclusion  that  the  judg- 
ment of  the  circuit  court  sustaining  the  va- 
lidity of  the  deed  from  him  to  appellee  and 
dismissing  the  petition  Is  fairly  sustained  by 
the  weight  of  the  evidence.  Tested  by  the 
rule  announced  in  the  following  cases  the  de- 
cedent, Richard  Qulnn,  had  the  capacity  to 
make  the  conveyance  to  appellee  attacked  In 
this  action.  Wathens  v.  Skaggs,  161  Ey.  600, 
171  S.  W.  198;  Lex.  &  E.  R,  K.  Co.  v.  Na- 
pier's Heirs,  160  Ky.  579,  169  S.  W.  1017. 

[2,  3]  Appellants'  complaint  of  the  circuit 
court's  refusal  to  allow  them  a  trial  by  Jury 
of  the  Issues  of  fact  made  by  the  pleadings 
cannot  properly  be  sustained.  The  action  be- 
ing one  of  purely  equitable  cognizance,  ap- 
pellants were  not,  as  a  matter  of  right,  en- 
titled to  a  trial  of  the  Issues  of  fact  by  a  Ju- 
ry. It  was  In  the  discretion  of  the  court  to 
allow  it  as  an  Issue  out  of  chancery,  but  It 
would  not  have  been  bound  by  the  verdict  of 
the  Jury.  The  refusal  of  the  Jury  trial  was 
not  therefore  an  abuse  of  its  discretion. 
-    Judgment  affirmed. 


KENTUCKY  COAL  LANDS  CO.  ▼.  J.  D. 
HUGHES  LUMBER  CO.  et  al. 

(Court  of  Appeals  of  Kentucky.    Feb.  8,  1920. 
Rehearing  Denied  March  26,  1920.) 

1.  Appeal  and  bbbob  e=>237(2)— Tbial  «3=» 
39 — Deed  bead  to  juby  past  of  evidence 
and  in  absence  of  motion  to  make  it  of 
becobd  thebe  can  be  no  complaint. 

The  reading  to  the  jury  of  a  deed  sufficient 
to  warrant  their  belief  that  it  conveyed  lands 
as  a  part  of  the  testimony  amounts  to  an  in- 
troduction of  the  deed  as  evidence,  thus  pre- 
venting a  break  in  the  chain  of  title,  and,  if 
appellees  desired  it  to  be  a  part  of  the  evidence, 
they  should  have  entered  a  motion  to  that  end. 

2.  Adverse  possession  «=»114<1)  —  Insuffi- 
oienct  or  evidence  to  take  question  to 

JUBY. 

In  a  proceeding  involving  the  title  to  land, 
held  there  was  no  evidence  that  defendant  had 
actually  held  and  claimed  the  land  adversely  for 
the  period  of  limitation  before  commencement 
of  the  action. 

3.  Quieting  title  «J=»44(3)— Supebiob  pafeb 

TITLE  TO  LAND  CONTBOLS  IN  ABSENCE  OF 
POSSESSION. 

In  a  proceeding  for  possession  and  quieting 
title  to  land,  where  there  was  no  clearing,  fenc- 
ing, or  building  upon  the  land,  it  should  be  de- 
creed to  the  plaintiff  having  the  Buperior  paper 
tide  shown  upon  trial. 

4.  Adverse  possession  <g=>100(4)— Possessob 

UNDEB  BIGHT  OF  ENTBT  CANNOT  EXTEND  POS- 
SESSION TO  ADJOINING  IANDB  WITHOUT  TI- 
TLE   THEBETO. 

One  entering  land  to  which  he  has  title,  and 
therefore  right  of  entry,  cannot,  without  an 
actual  entry  thereon,  extend  his  possession  to 


embrace   and    reduce   to    possession    adjoining 
lands  to  which  he  has  no  title. 

5.  Advebse  possession  «=>108— Meek  mask- 
ing OF  BOUNDABT  WITHOUT  SEDUCING  TO 
ACTUAL  POSSESSION  INSUFFICIENT. 

Purchaser,  taking  and  recording  deed  to 
lands  covered  by  a  senior  patent  to  which  its 
vendor  had  no  right  or  title,  did  not  reduce  land 
to  actual  possession  by  mere  marking  of  bound- 
ary, and,  not  having  taken  actual  possession, 
title  could  not  become  perfected  under  the  ad- 
verse possession  statute, 

6.  Advebse  possession  <J=»115(1>— Evidence 

SUFFICIENT    TO    WABBANT    VEBDICT    FOB    DE- 
FENDANT. 

In  an  action  for  possession  of  land  and 
quieting  of  title,  facts  relating  to  occupation, 
building,  clearing,  and  cultivating  of  the  tract 
held  sufficient  to  justify  submitting  the  question 
of  adverse  possession  to  the  jury  and  to  war- 
rant a  finding  for  defendant. 

Appeal  from  Circuit  Court,  Leslie  County. 

Action  by  the  Kentucky  Coal  Lands  Com- 
pany against  the  J.  D.  Hughes  Lumber  Com- 
pany and  others.  From  a  judgment  therein, 
the  plaintiff  appeals.  Affirmed  In  part,  and 
reversed  In  part 

Cleon  K.  Calvert,  of  Hyden,  for  appellant 
Lewis  A   Lewis,   of   Hyden,   Bronaugh  & 

Bronaugh,   of  Nlcholasvllle,  and  A.   T.   W. 

Manning,  of  Manchester,  for  appellees. 

SAMPSON,  J.  The  title  to  five  separate 
boundaries  of  land  was  Involved  in  this 
case  below,  and  title  to  three  of  them  are 
involved  on  this  appeal.  The  Kentucky 
Coal  Lands  Company  instituted  this  action 
In  the  Leslie  circuit  court  against  the  J.  D. 
Hughes  Lumber  Company  and  three  Indi- 
viduals, alleging  that  It  was  the  owner  of 
certain  lands  located  In  Leslie  county,  and 
averring  that  the  defendants  were  each  un- 
lawfully and  wrongfully  In  the  possession 
thereof,  and  holding  the  same  against  the 
plaintiff.  It  prayed  to  be  adjudged  the  own- 
er of  said  property  and  the  immediate  posses- 
sion thereof,  and  also  asked  for  $300  dam- 
ages for  wrongful  detention.  An  amended 
petition  was  filed  setting  up  a  new  boundary. 

The  defendant  Hughes  Lumber  Company 
answered  In  four  paragraphs.     By  the  first 
paragraph  It  averred  that  the  defendant  was 
without  sufficient  knowledge  or  information 
to  form  a  belief  as  to  whether  the  lands  de- 
scribed in  the  petition  were  the  lands  of 
plaintiff,  and  therefore  denied  the' ownership 
of  plaintiff  to  said  lands,  and  also  denied 
that  it  had  wrongfully  detained  the  lands 
from  the  plaintiff ;  denied  that  plaintiff  was 
damaged.    While  In  the  second  paragraph  the 
defendant  denied  that  the  possession  of  the 
lands  was  obtained  by  Its  codefendants,  bat 
averred  that  If  said  lands  were  held  by  Us 
codefendants  against  the  plaintiff  such  hold- 
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lug  was  without  its  knowledge  and  consent, 
describing  the  boundaries.  By  the  fourth 
paragraph  it  set  up  title  to  a  large  boundary 
of  land  described  as  lying  adjacent  to  the 
tracts  of  land  described  in  the  petition  and 
amended  petition.  It  was  further  averred 
that  George  Collins,  one  of  the  defendants 
named  in  the  petition,  was  a  tenant  of  the 
Hughes  Lumber  Company,  and  in  possession 
of  the  lands  described  for  its  use  and  benefit 
Xater  the  defendant  Hughes  Lumber  Com- 
pany amended  its  answer,  withdrawing  part 
of  the  allegations  and  part  of  the  denials  of 
the  original  answer.  It  also  set  up  title 
by  adverse  possession  to  all  of  the  lands  in 
the  boundary  described  in  its  answer  which 
lapped  upon  or  interfered  with  the  lands 
claimed  by  the  plaintiff.  Issue  was  Joined 
by  reply,  and  a  trial  was  had  before  a  Jury, 
and  the  Jury  returned  this  verdict: 

"We,  the  jury,  do  agree  and  find  for  the  de- 
fendant company  Nos.  8,  4,  and  5.  We,  the 
Jury,  do  agree  and  find  for  the  plaintiff  No.  1 
and  No.  2." 

These  five  tracts  of  land  were  Nos.  t,  2,  3, 
4,  and  5,  and  the  Jury  found  tracts  designat- 
ed on  the  map  as  Nos.  1  and  2  for  the 
plaintiff,  Kentucky  Coal  Lands  Company, 
and  tracts  Nos.  3  and  4  and  6  for  the  de- 
fendant Hughes  Lumber  Company.  The 
Coal  Lands  Company  prosecutes  this  ap- 
peal, but  the  Hughes  Lumber  Company  has 
no  cross-appeal.'  It  will  therefore  be  unnec- 
essary for  us  to  consider  tracts  Nos.  1  and  2, 
because  the  title  to  these  are  conceded  by 
appellee  to  be  in  appellant,  Kentucky  Coal 
Lands  Company. 

[1]  Tract  No.  8  lies  within  the  Nelson 
Wilder  800-acre  patent  No.  12812,  Issued  in 
1849.  It  also  lies  within  the  William  Lusk 
400-acre  patent  No.  6869,  issued  in  1845. 
Both  these  patents  are  claimed  and  owned 
by  the  Kentucky  Coal  Lands  Company. 
Tract  No.  3  lies  within  the  Woolery  Bolin 
125-acre  patent  No.  47081,  issued  in  1871,  and 
it  also  lies  within  the  William  Bolin  2,500- 
acre  patent  No.  8317,  issued  in  1846.  The 
oldest  patient  covering  tract  No.  3  is  the  one 
issued  to  William  Lusk  in  1845,  and  which  is 
owned  by  the  plaintiff  Kentucky  Coal  Lands 
Company.  It  is  insisted,  however,  that  the 
Kentucky  Coal  Lands  Company  has  not 
shown  a  complete  chain  of  title  from  the 
patentee  Nelson  Wilder  down  to  itself  for 
the  800-acre  tract  Appellees  also  contend 
that  there  Is  no  sufficient  evidence  of  the 
conveyance  of  the  800-acre  patent  from  E. 
H.  Patterson,  trustee  to  the  Kentucky  Coal, 
Iron  &  Development  Company,  one  of  the 
mesne  conveyances  upon  which  appellant  re- 
lies. The  bill  of  exceptions,  however,  con- 
tains the  following: 

"He  [witness  for  plaintiff]  then  read  to  thr 
jury,  as  a  part  of  his  testimony  in  this  case,  a 
deed  of  conveyance  from  E.  H.  Patterson,  trus- 
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tee,  to  the  Kentucky  Coal  Iron  &  Development 

Company,  dated  U»e day  of ,  18—, 

and  cow  of  record  in  the  office  of  the  clerk  of 
the  Leslie  county  court  in  Deed  Book  No.  5,  at 
page  208  therein,  which  deed  conveys  the  same 
land  described  in  the  foregoing  patents,  with 
senior  patents  excluded  therefrom." 

[2]  While  the  deed  itself  does  not  appear 
in  the  record,  the  bill  of  exceptions  does  show 
that  the  deed  was  read  to  the  jury  as  a  part 
of  the  testimony  in  the  case,  and,  while  this 
is  rather  a  loose  practice,  it  was  sufficient  to 
have  warranted  the  jury  in  believing  that 
Patterson  as  trustee  had  conveyed  the  lands 
to  the  Kentucky  Coal,  Iron  &  Development 
Company,  and  we  think  does  not  amount  to  a 
break  in  the  evidence  of  the  plaintiff  show- 
ing its  chain  of  title.  The  reading  of  the 
deed  to  the  Jury  as  a  part  of  the  testimony 
amounts  to  an  introduction  of  the  deed  •  as 
evidence;  and,  if  appellees  had  desired  the 
deed  to  be  made  a  part  of  the  evidence,  they 
should  have  entered  a  motion  to  that  end, 
and,  having  failed  to  do  so,  they  are  in  no 
position  now  to  complain.  Therefore  tract 
No.  3  is  the  property  of  the  Kentucky  Coal 
Lands  Company,  unless  appellee  and  its 
predecessors  in  title  have  claimed  and  ad- 
versely held  said  boundary  for  the  statutory 
period  next  before  the  commencement  of 
this  action,  in  which  event  tract  No.  3  be- 
longs to  the  Hughes  Lumber  Company.  The 
plaintiff  Kentucky  Coal  Lands  Company  pro- 
duced its  paper  title  from  the  commonwealth 
down  to  Itself,  and  relies  upon  this  paper 
title. 

The  appellee  lumber  company  claims  tract 
No.  8  by  adverse  possession,  and  relies  up- 
on the  fact  that  a  part  of  this  boundary  was 
cleared  and  under  fence  at  the  time  and  for 
some  years  before  the  Institution  of  this 
action.  It  further  contends  that  one  of  its 
tenants,  George  Collins,  lived  either  on  this 
boundary  or  very  near  it  and  held,  used,  and 
cultivated  the 'same  for  several  years  pre- 
vious to  the  commencement  of  this  suit;  that 
one  Pleas  Hacker  built  a  house  very  near 
this  tract  of  land  some  30  or  40  years  ago 
and  lived  there  for  several  years  and  cleared 
up  a  few  acres  of  ground,  and  that  since  that 
time  other  people  have  occupied  the  Hacker 
place  as  tenants  of  appellee,  and  that  thin 
holding  was  open  and  adverse  to  the  coal 
lands  company,  and  continued  for  more  than 
the  statutory  period,  thereby  vesting  in  ap- 
pellee the  title  to  said  boundary  of  land.  So 
the  only  question  with  respect  to  the  title  to 
this  parcel  is  the  actual  possession  thereof 
by  appellee  for  the  statutory  period  before 
the  commencement  of  this  action,  because  it 
is  manifest  that  the  legal  paper  title  is  in 
the  coal'  lands  company.  On  the  question  of 
possession  of  this  boundary  William  Bolin 
testified  that  there  had  been  a  field  around 
the  Hacker  house  for  70  Or  75  years  "I  sup- 
posed."   Another  witness  named  George  Col- 
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tins  testified  that  he  was  the  tenant  of  the 
lumber  company,  and  moved  Into  a  little 
house  near  this  boundary  of  land  about  14 
years  before  the  commencement  of  this  ac- 
tion, and  had  continuously  lived  there  since 
that  time  up  to  the  time  of  the  giving  of 
his  evidence.  But  it  is  shown  by  Collins 
that  the  field,  now  cleared  and  fenced  in  this 
boundary,  had  been  in  existence  only  3  or  4 
years  before  the  suit  wag  commenced,  if  that 
long,  but  that  a  field  of  3  or  4  acres  around 
the  Hacker  house  which  was  on  the  outside  of 
the  Wilder  patent  had  existed  back  as  far 
as  he  could  remember.  This  being  the  evi- 
dence for  the  lumber  company  on  the  subject 
of  adverse  possession,  it  is  clear  that  the 
trial  court  erred  In  submitting  the  question  of 
adverse  possession  of  this  tract  to  the  Jury, 
because  there  was  no  evidence  that  the  de- 
fendant had  actually  held  and  claimed  the 
lands  adversely  for  as  much  as  15  years  be- 
fore 4he  commencement  of  this  action. 

[3]  Tract  No.  4  is  entirely  in  the  forest,  and 
has  no  improvements  on  It,  and  never  had. 
There  is  no  clearing,  fencing,  or  buildings  on 
it,  and  no  evidence  that  any  such  ever  existed 
within  this  boundary.  The  Kentucky  Coal 
Lands  Company  has  the  superior  paper  title 
to  this  tract,  and  has  clearly  manifested  it 
by  producing  the  same  on  the  trial. 

[4]  The  appellee,  however,  claims  the  land 
under  Junior  patents,  and  it  also  claims  this 
land  by  adverse  possession,  and  established 
beyond  question  that  in  1887  or  thereabouts 
its  predecessor  in  title  caused  this  boundary 
of  land  to  be  surveyed,  or  rather  the  outside 
boundary'  of  the  land  which  It  now  claims 
to  be  surveyed,  and  the  line  clearly  and  defi- 
nitely marked  by  hacking  trees  with  an  ax, 
so  as  to  indicate  its  outside  boundary ;  that  in 
1890  the  land  was  sold  by  Bolin  to  appellees' 
predecessor  in  title,  and  a.  deed  made,  convey- 
ing the  lands  and  describing  It  by  metes  and 
bounds,  just  as  the  lines  had  been  marked  in 
1887 ;  that  the  marked  lines  continued  plain 
from  1887  until  the  bringing  of  this  action ; 
that  any  one  could  follow  the  lines  without 
a  compass  or  chain.  Unquestionably  tract 
No.  4  In  controversy  lies  within  the  boundary 
claimed  by  appellees  and  within  the  boundary 
which  was  marked  by  its  predecessor  in  title 
in  1887,  and  which  was  conveyed  in  1890  and 
the .  boundary  described  in  the  deed,  and 
which  deed  was  duly  placed  to  record  In  the 
office  of  the  clerk  of  the  Leslie  county  court 
in  that  year.  This  tract  also  lies  within  the 
Nelson  Wilder  800-acre  patent  Issued  in  1849, 
and  this  Is  the  senior  patent  covering  this 
tract.  As  appellees'  tenant  did  not  live  with- 
in the  lap,  but  lived  upon  lands  of  appellee 
entirely  on  the  outside  of  the  boundary  in 
question,  its  possession  did  not  extend  by 
construction  onto  the  lands  to  which  appel- 
lant bad  the  legal  title,  for  it  is  a  rule  that 
one  entering  on  land  to  which  he  has  title, 
and  therefore  a  right  of  entry,  cannot,  with- 


out an  actual  entry  thereon,  extend  his  pos- 
session so  as  to  embrace  and  reduce  to  pos- 
session adjoining  lands  to  which  he  has  no 
title.  Whitley  County  Lands  Co.  v.  Power, 
146  Ky.  801,  144  S.  W.  2;  Burt  &  Brabb 
Lumber  Co.  v.  Sackett,  147  Ky.  232,  144  S. 
W.  34;  Frazler  v.  boo,  161  Ky.  379,  170  S. 
W.  977;  Pratt  v.  Boggs,  171  Ky.  106,  186  S. 
W.  901 ;  Brewer  v.  War  Pork  Land  Co.,  172 
Ky.  598,  189  S.  W.  717.  This  rule  is  applica- 
ble to  the  facts  in  hand,  because  we  cannot 
presume  that  one  who  enters  upon  lands  of 
his  own,  and  on  which  he  has  a  right  to  en- 
ter, does  so  with  the  Intention  to  tortiously 
take  possession  of  other  lands  adjacent  there- 
to without  his  having  entered  thereon.  It  is 
a  rule  generally  recognized  that  the  intention 
of  every  one  will  be  construed  to  be  in  ac- 
cordance with  good  morals  and  within  the 
law  until  a  contrary  Intention  is  manifested 
by  his  acts  or  words,  and  we  will  never 
presume  that  one  intended  to  commit  a  tort 
or  to  trespass  upon  the  lands  of  another  un- 
til that  intention  la  clearly  manifested  by 
some  action  which  shows  his  purpose  to 
commit  a  tort  and  to  take  possession  of  the 
property  to  which  he  has  no  title. 

[6]  We  have  also  held  frequently  that  the 
mere  marking  of  a  boundary  without  reduc- 
ing to  actual  possession  the  land  in  question 
will  not  amount  to  an  adverse  holding. 
Especially  Is  this  true  where  the  claimant  is 
rightfully  in  possession  of  the  part  of  the 
lands  on  which  he  settles,  but  has  no  right 
of  possession  to  the  remainder  of  the  lands 
Inclosed  by  his  marked  boundary.  We  held 
■In  the  case  of  Brewer  v.  War  Fork  Land  Co, 
172  Ky.  598,  189  S.  W.  717,  that  where  an 
owner  of  a  tract  of  land  on  which  he  resided 
made  a  deed  to  another  for  his  land,  and  in- 
cluded in  his  deed  a  large  boundary  of  ad- 
joining land  to  which  he  did  not  have  title, 
and  which  was  covered  by  a  senior  patent 
although  never  in  the  actual  possession  of 
any  person,  the  purchaser  could  not,  by  virtue 
of  his  deed  and  by  marking  a  boundary  line 
to  adjoining  land  embraced  by  his  deed,  ac- 
quire it  by  adverse  possession,  unless  he 
actually  entered  upon  such  adjoining  land 
and  took  dominion  over  it  The  same  rule 
was  applied  to  similar  facts  in  the  case  of 
the  Whitley  Land  Co,  v.  Powers,  146  Ky.  801, 
144  S.  W.  2,  in  which  we  held: 

"Where  A.  owns  a  tract  of  land,  which  he  con- 
veys to  B.  in  connection  with  another  adjoining 
tract  that  he  does  not  own  and  that  is  covered 
by  a  senior  patent,  the  fact  that  the  deed  de- 
scribed both  tracts"  as  one  boundary  did  not 
have  the  effect  of  placing  B.  In  the  advene  pos- 
session of  the  land  to  which  A.  had  no  title, 
if  B.  continued  to  reside  on  the  land  to  which 
A.  has  title  and  never  had  physical  advene 
possession  of  the  adjacent  land.  In  other 
words,  a  man  who  is  living  on  a  tract  to  which 
he  has  title  and  which  is  outside  of  the  plain- 
tiff's claim  cannot  obtain  adverse  possession  of 
land  within  the  plaintiff's  older  patent  by  aim- 
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ply  taking  a  deed  to  it  and  continuing  to  live 
outside  of  the  lap." 

The  facts  In  these  cases  are  somewhat  like 
the  facts  in  this  case  with  respect  to  the  ad- 
verse claim.  Here  appellee  owned  a  large 
boundary  of  land  on  which  it  had  the  right 
to  place  Its  tenant,  and  it  did  so  place  him. 
In  acquiring  this  boundary  of  land  it  took 
and  bad  recorded  a  deed  to  a  lot  of  lands 
covered  by  a  senior  patent  and  to  which  its 
Tendor  had  no  right  or  title.  It  did  not  re- 
duce the  outlaying  land  to  actual  possession, 
and,  not  having  done  so,  Its  marked  boundary 
and  deed  did  not  amount  to  such  dominion 
over  the  land  as  to  perfect  title  in  the  claim- 
ant under  the  statutes.  Hence  the  trial 
court  should  not  have  submitted  the  ques- 
tion of  adverse  possession  of  tract  No.  4 
to  the  jury- 

[6]  With  respect  to  tract  No.  5,  the  evi- 
dence is  quite  sufficient  to  show  that  a  house 
was  built  within  the  boundary  and  occupied 
for  many,  years  before  the  commencement  of 
this  suit,  and  that  at  least  a  few  acres  of 
land  had  been  cleared  and  cultivated  there 
long  before  the  institution  of  the  action. 
The  facts  shown  with  respect  to  this  tract 
were  entirely  sufficient  to  justify  the  trial 
court  in  submitting  the  question  of  adverse 
possession  to  the  Jury,  and  the  Jury  was  war- 
ranted in  returning  the  verdict  finding  tract 
No.  5  to  be  the  property  of  appellee.  It  fol- 
lows, therefore,  that  the  judgment  with  re- 
spect to  tracts  Nos.  1, 2,  and  5  is  affirmed,  and 
reversed  as  to  tracts  Nos.  3  and  4  for  a  new 
trial.  If  upon  another  trial  the  evidence  of 
adverse  possession  Is,  in  substance,  the  same 
as  upon  the  last  trial,  the  court  will  peremp- 
torily Instruct  the  Jury  to  find  and  return  a 
verdict  for  the  plaintiff  as  to  tracts  Nos.  3 
and  4. 

Judgment  affirmed  in  part,  and  reversed  in 
part. 


CHILDERS  v.  YORK  et  al 

(Court  of  Appeals  of  Kentucky.    March  5, 
1920.) 

1.  Quoting  title  <3=>12(3)— Possession   is 
condition  fbecedent  to  maintenance  of 

ACTION.  , 

Action  to  quiet  title  to  a  tract,  which  ac- 
cording to  patent  contained  100  acres,  but 
which  had  been  greatly  enlarged  by  metes  and 
bounds  contained  in  deeds  by  owners  subse- 
quent to  patentee,  where  plaintiffs  neither  al- 
lege nor  prove  possession,  will  be  dismissed 
in  view  of  Ky.  St.  f  11,  requiring  as  condition 
precedent  to  maintenance  of  action  that  plain- 
tiff shall  be  in  possession;  defendant,  who 
had  made  an  effort  to  patent  the  land  claimed 
by  plaintiff,  denying  plaintiffs'  title,  but  not 
asking  that  he  be  adjudged  owner. 


2.  QurJETINQ  TITLE  «=»13—  EJECTMENT  AVAIL- 
ABLE WHEBE  DEFENDANT  TAKES  POSSESSION 
UN  DBS  INVALID  PATENT. 

If  defendant  should  take  possession  under 
an  invalid  patent,  plaintiffs  would  have  a  com- 
plete remedy  by  ejectment  and  to  recover  pos- 
session. 

3.  Adverse  possession  «=>14— Without  ac- 
tual POSSESSION  CLAIM  UNDEB  JUNIOB  PAT- 
ENT  NEVER  BIPKN8  INTO  TITLE. 

No  length  of  time  without  actual  posses- 
sion would  ever  ripen  defendant's  junior  pat- 
ent into  a  valid  title  so  as  to  prevail  over  that 
of  plaintiffs. 

Appeal  from  Circuit  Court,  .f ike  County. 

Suit  by  J.  M.  York  and  another  against 
A  W.  Chllders.  Judgment  for  plaintiffs,  and 
defendant  appeals.  Reversed,  with  direc- 
tions. 

Chllders  ft  Chllders,  of  Pikeville,  for  ap- 
pellant. 

J.  M.  York,  of  Catlettsburg,  and  Roscoe 
Vanover,  of  Pikeville,  for  appellees. 

THOMAS,  J.  The  appellees,  J.  M.  York 
and  Roscoe  Vanover,  who  were  plaintiffs 
below,  filed  this  suit  In  the  Pike  circuit  court 
against  appellant  and  defendant  below,  A. 
W.  Chllders,  seeking  to  quiet  plaintiffs'  title 
to  a  described  tract  of  land  In  that  county 
containing,  according  to  the  patents  issued 
by  the  commonwealth  to  plaintiffs'  remote 
vendor,  100  acres,  but  the  description  of 
which  was  greatly  enlarged  by  metes  and 
bounds  contained  in  deeds  executed  by  sub- 
sequent owners.  It  was  alleged  that  the  de- 
fendant in  1915  had  gone  upon  the  enlarg- 
ed boundary  of  the  land  contained  in  plain- 
tiffs* deeds  and  made  a  survey  preparatory 
to  obtaining  a  patent  for  60  acres  lying 
mostly  outside  of  the  boundary  of  the  orig- 
inal patent,  but  within  the  boundary  of 
the  subsequent  deeds,  and  that  such  action 
on  his  part  constituted  a  seizure  of  plain- 
tiffs' title  and  would  result  In  a  confusion 
of  the  boundary  lines  of  plaintiffs'  land, 
which  they  Insist  entitled  them  to  maintain 
this  suit,  although  it  was  not  alleged  that 
they  were  In  possession.  They  claim  title 
to  the  Intervening  land  between  the  bound- 
aries of  the  patents  of  their  remote  vendor 
and  the  boundaries  of  their  deeds  by  adverse 
possession. 

In  his  answer  the  defendant  denied  plain- 
tiffs' title  and  alleged  that  he  was  the  owner 
of  50  acres  of  land,  which  he  described, 
lying  within  the  description  contained  in 
plaintiffs'  deeds  which  he  claimed  did  not 
Interfere  with  the  boundary  contained  in  the 
patents  under  which  plaintiffs  claim  title,  but 
he  did  not  ask  that  he  be  adjudged  the  owner 
of  the  land  described  in  his  answer.  He 
sought  no  affirmative  relief,  but  prayed  only 
for  a  dismissal  of  the  petition. 


tffc=>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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Appropriate  pleadings  made  the  issues,  and 
npoa  final  submission  the  court  sustained 
the  contention  of  the  plaintiffs  and  adjudged 
that  they  were  the  owners  of  the  land  de- 
scribed in  their  deeds,  and  that  defendant's 
survey  or  patent,  In  so  far  as  it  conflicts 
with  such  description,  is  void,  and  that  plain- 
tiffs be  quieted  in  their  title  and  possession 
as  prayed  -  by  them.  From  that  Judgment 
defendant  prosecutes  this  appeal. 

[1]  Counsel  for  both  sides  discuss  at  length 
the  testimony  heard  upon  the  trial,  and  in 
brief  for  defendant  it  is  insisted  that  the 
evidence  is  insufficient  to  support  the  judg- 
ment, while  counsel  for  plaintiffs  make  a 
contrary  contention.  The  further  question 
is  raised  as  to  whether  there  has  ever  been 
any  possession,  adverse  or  otherwise,  of  the 
land  lying  outside  of  the  boundaries  of  plain- 
tiffs' patents,  and  within  the  boundary  of 
their  deeds,  but  under  the.  view  which  we 
take  of  this  record  we  do  not  deem  it  neces- 
sary to  consider  either  of  the  question?  men- 
tioned, since  we  are  convinced  that  the  pe- 
tition should  be  dismissed  upon  the  ground 
that  this  suit  is  one  solely  to  quiet  title,  and 
plaintiffs  neither  allege  nor  prove  possession 
of  the  land. 

Section  11  of  the  Kentucky  Statutes  re- 
quires, as  conditions  precedent  to  the  main- 
tenance of  an  action  to  quiet  title,  that 
plaintiff  should  own  the  legal  title  to  the 
land  and  be  in  possession  thereof.  These  re- 
quirements of  the  statute  have  been  uniform- 
ly adhered  to  by  this  court,  as  will  appear 
from  the  cases  of  Standifer  v.  Combs,  184 
Ky.  708,  212  S.  W.  921,  Taylor  v.  Wilson, 
183  Ky.  695,  210  S.  W.  670,  Id.,  182  Ky.  593, 
206  S.  W.  865,  Sackett  v.  Jeffries,  182  Ky. 
696,  207  S.  W.  454,  Turner  v.  Bowens,  180 
Ky.  755,  203  S.  W.  749,  Sasseen  v.  Farmer, 
179  Ky.  632,  201  S.  W.  39,  Williams  v.  Lowe, 
175  Ky.  369,  194  S.  W.  342,  Fields  v.  Couch, 
169  Ky.  654,  184  S,  W.  894,  Kypadel  Coal  4 
Lumber  Co.  v.  Millard,  165  Ky.  432,  177  S. 
W.  270,  Collins  v.  Adams,  167  Ky.  228,  180 
S.  W.  374,  Clark's  Heirs  v.  Boyd,  152  Ky. 
234,  153  S.  W.  227,  Hall  v.  Hall,  149  Ky.  817, 
149  S.  W.  1128,  Le  Moyne  v.  Hays,  145  Ky. 
415,  140  S.  W.  552,  Musick  v.  Horn,  145  Ky. 
639,  140  S.  W.  1014,  and  many  other  cases 
referred  to  therein. 

Plaintiffs  admit  the  above  undevlatlng 
rule,  but  they  seek  to  bring  themselves  with- 
in the  doctrine  of  the  case  of  Herr  v.  Martin, 
90  Ky.  377,  14  S.  W.  356,  12  Ky.  Law  Rep. 
359.  which  has  been  followed  by  this  court 
in  the  cases  of  Tucker  v.  Wltherbee,  130 
Ky.  269,  118  S.  W.  123,  Cumberland  Co.  v. 
Kelly,  156  Ky.  397,  160  S.  W.  1077,  Kentenia 
Corporation  v.  Boreing  Land  &  Mining  Co., 
159  Ky.  61,  166  S.  W.  780,  Engle  v.  Bond 
Foley  Lumber  Co.,  173  Ky.  35,  189  S.  W. 
1146,  Elam  v.  Alexander,  174  Ky.  39,  191  S. 
W.  666,  Frey  v.  Clark,  176  Ky.  661,  197  S. 
W.  414,  and  perhaps  others.    That  doctrine 


is  that  plaintiff  may  maintain  a  suit  to  can- 
cel an  adverse  claim  of  title  where  he  is  the 
owner  of  the  land,  but  not  in  possession, 
when  an  effort  is  made  on  the  part  of  the 
defendant  to  seise  and  fraudulently  appro- 
priate the  particular  title  under  which  plain- 
tiff claims,  and  which  constitutes  a  slander 
of  his  title. 

In  the  Herr  Case  the  distinction  between 
the  quia  timet  action  contemplated  by  the 
statute,  and  one  to  cancel  an  outstanding 
fraudulent  claim  amounting  to  a  seizure  and 
slander  of  plaintiff's  title,  is  thus  stated: 

"But  said  statute  [section  11]  does  not  re- 
late to  an  effort  to  deprive  one  of  his  title  by 
converting  it  to  the  party's  nse.  Such  effort  is 
not  clouding  the  other  person's  title  by  assert- 
ing a  superior  hostile  title  to  the  property,  but 
is  a  deprivation  of  the  title  by  converting  the 
same  to  the  use  of  the  person  seising  it  It 
is  the  wrongful  seizing  his  title  that  is  the 
foundation  of  the  action.  Asserting  a  para- 
mount adverse  title  to  the  land  is  a  cloud  npon 
the  title  of  the  other  party,  but  to  seize  his 
title  is  to  deprive  him  of  his  right  to  his  es- 
tate. In  the  first-named  case  the  person  must 
have  the  legal  title  and  the  possession  in  order 
to  maintain  his  action  to  remove  the  cloud  from 
his  title.  In  the  latter  case  he  can  maintain 
his  action,  although  not  in  the  possession,  as 
readily  as  if  the  injury  were  done  to  the  cor- 
pus of  his  estate." 

The  other  cases  cited  announce  the  same 
principle  as  the  Herr  Case,  although  the  ques- 
tion was  presented  in  some  of  them  under 
different  facts  and  conditions.  In  each  of 
them  the  outstanding  claim  originated  from 
the  same  remote  vendor  as  did  the  title  of 
plaintiff,  and  to  permit  it  to  ripen  Into  title 
by  lapse  of  time  would  deprive  plaintiff  of 
his  title  altogether. 

In  the  Engle  Case,  supra,  plaintiffs  were 
claiming  title  through  a  sale  of  the  land 
made  by  the  sheriff  at  a  sale  for  taxes,  al- 
leging that  their  ancestor  was  the  purchaser 
at  such  sale,  while  defendants  claimed  thnt 
their  remote  vendor  was  the  purchaser.  The 
facts  were  that  one  Faubus  bid  off  the  land 
at  the  sheriff's  sale  and  plaintiffs  claimed 
that  he  did  so  for  the  use  and  benefit  of  their 
ancestor,  and  that  they  were  entitled  to  a 
cancellation  of  defendant's  deed  which  came 
through  Faubus  as  remote  vendor  and  to 
whom  a  succeeding  sheriff  executed  a  deed. 
It  will  thus  be  seen  that  the  faulty  title, 
whether  held  by  plaintiffs  or  defendant,  was 
not  paramount  to  the  other  one,  but  was  only 
an  effort  to  seize  and  appropriate  the  valid 
title  originally  held  by  the  one  owing  the 
taxes.  The  same  principle  will  be  found  In 
the  other  cases,  an  analysis  of  which  will 
not  be  given. 

If  perchance  there  are  cases  from  this 
court  seemingly  in  conflict  with  the  above 
rule  as  first  announced  in  the  Herr  Case,  we 
have  no  hesitancy  In  declaring  them  to  be 
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unsound,  and  they  should  no  longer  be  fol- 
lowed. 

The  Cumberland  Co.  Case,  supra,  is  one 
the  facts  of  which  are  very  similar  to  those 
found  In  the  instant  case.  The  plaintiff 
claimed  title  under  a  200-acre  patent  issued 
in  1843.  Defendant  claimed  title  through  a 
deed  from  one  Howard,  to  whom  the  land 
was  conveyed  by  a  subsequent  patentee. 
Plaintiff  was  not  in  possession  of  the  land, 
and,  although  it  was  insisted  that  the  facts 
brought  the  case  within  the  doctrine  of  the 
Herr  Case,  this  court  held  otherwise,  saying: 

"When  carefully  analyzed,  the  first  class  of 
cases  goes  no  further  than  to  hold  that,  where 
the  defendant  has  acquired  a  deed  to  another's 
land  by  fraud  or  questionable  contrivance,  or 
has  appropriated  or  converted  to  his  own  use 
the  title  of  another,  the  latter,  though  not  in 
actual  possession,  may  maintain  an  cction  in 
equity  to  cancel  the  instrument  and  remove  the 
cloud  from  his  title.  The  doctrine  therein  an- 
nounced has  no  application  to  the  facts  of  this 
case.  Defendant  did  not  obtain  its  deed  from 
Howard  by  fraud.  It  is  not  seeking  to  appro- 
priate or  convert  plaintiff's  title.  It  is  claiming 
title  by  deed  from  a  third  party  whose  patent 
covers  the  land.  Manifestly  the  only  question 
in  the  case  is:  Has  the  plaintiff  or  the  defend- 
ant the  paramount  title? 

"No  ground  for  canceling  defendant's  deed 
other  than  the  fact  that  it  covers  the  land  in 
question  is  shown.  If,  under  these  circum- 
stances, plaintiff  could  maintain  the  action  in. 
question  without  possession,  it  1b  difficult  to 
imagine  a  case  where  such  an  action  could 
not  be  maintained.  In  every  instance  of  con- 
flicting patents  the  plaintiff  could  allege  that 
some  one  of  the  deeds  under  which  defendant 
held  covered  land  .sought  to  be  recovered,  and 
maintain  an  action  in  equity,  though  not  in 
possession.  Such  is  not  the  rule  in  this  juris- 
diction. .In  order  to  maintain  such  an  action 
without  possession,  cancellation  of  the  instru- 
ment must  be  the  main  relief  sought,  and  must 
be  based  on  some  equitable  ground  other  than 
the  mere  fact  that  it  covers  the  land  in  con- 
troversy, and  thereby  creates  a  cloud  on  plain- 
tiff's property.  This  rule  does  not  leave  plain- 
tiff without  a  remedy.  If  the  defendant  be  in 
possession,  plaintiff  may  sue  in  ejectment;  if 
the  defendant  be  not  in  possession,  plaintiff 
may  take  possession  himself  and  thereby  com- 
pel the  defendant  to  sue  him." 

[2,  S]  In  the  Instant  case  the  effort  of  de- 
fendant to  patent  some  of  plaintiffs'  lnnd, 
If  successful,  would  create  an  outstanding 
and  paramount  title,  and  could  not,  under 
any  process  of  reasoning,  be  considered  ns 
a  fraudulent  seizure  of  plaintiffs'  title.  If 
defendant  should  take  possession  under  his 
invalid  patent,  if  it  be  such,  plaintiffs  would 
have  a  complete  remedy  by  ejectment  to 
oust  him  and  recover  possession.  No  length 
of  time  without  actual  possession  would  ever 
ripen  defendant's  junior  patent  into  a  valid 
title  so  as  to  prevail  over  that  of  plaintiffs'. 

Neither  do  the  facts  of  this  case  come 


within  the  exception  to  the  rule  requiring 
possession  by  plaintiff  In  order  to  maintain 
the  action  where  defendant  answers  and  as- 
serts title  to  the  land  and  asks  that  his  title 
be  quieted,  and  that  he  be  adjudged  the  own- 
er of  so  much  of  the  land  as  he  claims,  and 
that  he  obtain  affirmative  relief  against 
plaintiffs.  In  such  case  the  court  will  con- 
sider the  entire  evidence  and  pass  upon  the 
question  of  superiority  of  title.  Cumberland 
Co.  v.  Kelly,  Hall  v.  Hall,  Frey  v.  Clark,  Elam 
v.  Alexander,  and  Clark's  Heirs  v.  Boyd, 
supra;  Lipps  v.  Turner,  164  Ky.  626,  176 
S.  W.  42;  Vance  v.  Gray,  142  Ky.  267,  134 
S.  W.  181 ;  Johnson  r.  Farris,  140  Ky.  435, 
131  S.  W.  183;  Fox  v.  Cornett,  124  Ky.  139, 
92  S.  W.  959,  29  Ky.  Law  Rep.  246;  and 
Magowan  ▼.  Branham,  95  Ky.  581,  26  S.  W. 
803,  16  Ky.  Law  Rep.  233. 

The  defendant  having  prayed  only  for  a 
dismissal  of  the  petition  without  asking  af- 
firmative relief,  as  we  have  seen,  the  plain- 
tiffs were  not  relieved  under  the  doctrine  of 
the  cases  last  cited  from  alleging  and  proving 
not  only  title  in  themselves,  but  also  that 
they  were  in  possession  of  the  land  involved. 
Having  neither  alleged  nor  proved  such  pos- 
session, and  their  case  not  coming  within 
either  of  the  exceptions  to  the  rule  requiring 
possession  by  plaintiffs,  their  petition  should 
have  been  dismissed,  and  the  judgment  grant- 
ing them  the  relief  sought  Is  erroneous. 

Wherefore  the  judgment  is  reversed,  with 
directions  to  set  it  aside,  and  to  dismiss  the 
petition. 


PTJOKBTT  v.  MORRIS  et  aL 
(Court  of  Appeals  of  Kentucky.    March  2, 1920.) 

Appeal  from  Circuit  Court,  Wolfe  County. 

Action  by  Q.  W.  Morris  and  others  against 
James  Puckett  and  others.  Judgment  for  plain- 
tiffs, and  the  named  defendant  prays  an  ap- 
peal.    Appeal  granted,  and  judgment  reversed. 

S.  Monroe  Nickell,  of  Lexington,  for  appel- 
lant. 

C.  X.  Johnson,  of  Gampton,  for  appellees. 

SETTLE,  J.  The  judgment  from  which  the 
appeal  is  prayed  in  this  case  is  the  same,  and 
was  rendered  on  the  same  record,  as  thnt  re- 
versed by  us  on  an  appeal  taken  by  Robert 
Puckett  one  of  the  defendants  therein.  The 
opinion  on  that  appeal,  Puckett  v.  Morris,  is  re- 
ported in  181  Ky.  374,  206  S.  W.  ltfT.  The 
present  appeal  is  prayed  by  James  Puckett 
and  others,  who,  although  defendants  in  the 
judgment  against  Robert  Puckett,  did  not  join 
him  in  that  appeal. 

As  the  opinion  in  Puckett  v.  Morris,  supra,  is 
conclusive  of  the  right  of  the  appellants  to  the 
reversal  here  sought,  their  appeal  is  granted, 
and  the  judgment  as  to  them  reversed. 
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ELECTRIC  EXPRESS  &  BAGGAGE  CO.  v. 
ABLON.    (No.  8259.) 

(Supreme  Court  of  Texas.    Feb.  11,  1920.) 

1.  Appeal  and  ebeob  €=s>824— Right  or  obal 

ARGUMENT  WAITED  IF  NOT  BE8EBVED  IN  AN- 
8WEB  TO    WRIT   OF  ERROR, 

Where  the  answer  to  an  application  for  a 
writ  of  error  did  not  reserve  the  right  of  oral 
argument,  under  court  rule  5  (159  S.  W.  x),  the 
Supreme  Court  may  proceed  without  oral  argu- 
ment or  unnecessary  delay  to  decide  the  case. 

2.  Appeal  and  ebbob  «=230— Applicability 
of  statutes  to  special  issues  submitted 
in  main  chaboe  stated. 

Rev.  St  1911,  arts.  1973,  1974,  2061,  as 
amended  by  Acts  1913,  c.  59,  |  3  (Vernon's 
Sayles'  Ann.  Civ.  St  1914,  arts.  1973,  1974, 
2061),  relate  exclusively  to  special  requested  in- 
structions or  charges,  and  not  to  special  issues 
submitted  in  the  main  charge  of  the  court,  while 
articles  1970  and  1971,  as  amended  by  section 
3  (Vernon's  Sayles*  Ann.  Civ.  St.  1914,  arm. 
1970,  1971),  and  also  article  1972,  requiring 
timely  objection  to  charge,  which  was  neither 
repealed  nor  amended  by  the  act"  of  1913,  are 
applicable  to  main  charges  of  the  court  submit- 
ting cases  to  juries  on  special  issues  under  ar- 
ticle 1984a,  which  was  enacted  by  section  1  of 
the  act  of  1913  (Vernon's  Sayles'  Ann.  Civ.  St 
1914,  art  1984a). 

3.  Appeal  and  ebbob  $=»280— Statutoby  ob- 
jection TO  SUBMISSION  OF  SPECIAL  ISSUE 
MUST  BE  MADE    BEFOBE  BEADING   CHABOE. 

Rev.  St  1911,  arts.  1970,  1971,  as  amended 
by  Acts  1913,  c.  59,  |  3  (Vernon's  Sayles'  Ann. 
Civ.  St  1914,  arts.  1970,  1971),  and  article 
1972,  are  mutually  complementary  and  when  the 
main  charge  of  the  court  submits  the  cause  to 
the  jury  upon  special  issues,  those  articles  and 
article  1984a  (Acts  1913,  c.  59,  {  1  [Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art.  1984a])  form 
a  consistent  scheme  of  procedure,  and  the  pro- 
visions of  article  1971,  relative  to  objections  to 
the  charge,  including  time  for  presentation 
thereof,  and  also  prescribing  penalty  for  not  pre- 
senting objection  to  the  trial  court  before  the 
charge  is  read  to  the  jury,  apply  as  well  when 
the  case  is  submitted  "on  special  issues"  as 
when  submitted  to  the  jury  by  an  ordinary 
charge  presenting  the  general  issue ;  the  special 
issues  contemplated  being  only  those  of  fact 
"raised  by  the  pleadings  and  the  evidence  in  the 
case,"  under  article  1984a. 

4.  Appeal  and  ebbob  «=230— Objection  to 
chabge  befobe  beading  thereof  must  be 

MADE. 

Although  by  express  provision  of  Rev.  St 
1911,  art.  1972,  complaining  litigant  need  not 
take  any  formal  "bill  of  exception"  to  error 
in  the  main  charge,  yet  by  the  terms  of  arti- 
cles 1970,  1971,  as  amended  by  Acts  1913,  c. 
59,  |  3  (Vernon's  Sayles'  Ann.  Civ.  St  1914, 
arts.  1970,  1971),  due  "objection"  to  such  er- 
roneous charge  muBt  be  made  by  such  litigant 
and  presented  to  the  court  before  the  charge  is 
read  to  the  jury ;   otherwise,  it  is  waived. 


5.  Tbial  *=>366— Objection  that  evidence 
is  insufficient  to  8upp0bt  special  issue 
held  not  mebe  objection  to  submission. 

An  objection  that  evidence  was  insufficient 
to  support  a  special  issue  submitted  in  the  main 
charge  held  not  to  be  a  mere  complaint  that 
said  special  issue  ought  not  to  nave  been  sub- 
mitted to  the  jury. 

6.  Appeal  and  ebbob  6=>209(1) — Waives  of 
statutobt  objection  to  submission  of 
special  issue  in  main  chaboe  does  not 
waive  objection  that  evidence  does  not 
8upp0bt  issue. 

In  view  of  Rev.  St  1911,  arts.  1970,  1971, 
as  amended  by  Acts  1913,  c.  59,  |  3  (Vernon's 
Sayles'  Ann.  Civ.  St  1914,  arts.  1970,  1971), 
relating  to  objections,  the  fact  that  plaintiff 
waived  his  right  to  make  statutory  objection  to 
any  submission  to  the  jury  of  the  special  issue 
of  contributory  negligence  in  the  main  charge, 
did  not  legally  prevent  him  from  complaining 
in  his  motion  for  a  new  trial  that  the  evidence 
was  insufficient  to  support  such  special  issue; 
the  evidence  being  conflicting. 

7.  Appeal  and  ebbob  «=>  1083(6)— Decision  or 
Coubt  of  Civil  Appeals  on  other  than 
fuse  question  of  law  not  reviewable. 

Whether  there  is  any  evidence  to  support  a 
jury's  finding  or  verdict  is  purely  a  question  of 
law,  but  where  there  is  some  evidence  in  sup- 
port thereof,  the  question  whether  it  is  sufficient, 
in  the  estimation  of  the  trial  court  or  of  the 
Court  of  Civil  Appeals  to  support  a  finding  or 
verdict,  is  a  question  of-  fact,  and  not  one  of 
law,  and  the  decision  of  the  Court  of  Civil  Ap- 
peals thereon  is  final,  and  not  subject  to  re- 
view, in  view  of  amended  Const  art.  5,  J  6, 
and  Rev.  St.  1911,  art  1590. 

Error  to  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial   District 

Action  by  Morris  Ablon,  by  next  friend, 
against  the  Electric  Express  &  Baggage 
Company.  Judgment  for  defendant,  and 
plaintiff  appealed  to  the  Court  of  Civil  Ap- 
peals, where  the  judgment  was  reversed,  and 
the  case  remanded  (206  S.  W.  717),  and  the 
defendant  brings  error.  Judgment  of  the 
Court  of  Civil  Appeals  affirmed. 

Harry  P.  Lawther,  of  Dallas,  for  plaintiff 
in  error. 

Etherldge,  McCormlck  &  Bromberg,  of 
Dallas,  for  defendant  in  error. 

HAWKINS,  J.  The  writ  of  error  was 
granted  by  us  upon  the  ground  of  conflict  be- 
tween the  decision  of  the  Court  of  Civil  Ap- 
peals for  the  Fifth  District  in  this  case,  206 
S.  W.  717,  and  the  earlier  decision  of  the 
Court  of  Civil  Appeals  for  the  Second  Dis- 
trict in  Pantaze  v.  Farmer,  205  S.  W.  521. 
R.  S.  (Vernon's  Sayles')  art  1521,  subd.  2. 

[1]  An  answer  which  does  not  reserve  the 
right  of  oral  argument  in  this  court  having 
been  filed,  under  our  rule  6  (159  S.  W.  x)  we 
proceed,  without  unnecessary  delay,  to  de- 
cide the  case. 


'or  other  cases  see  Mine  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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[2]  It  Involves  the  construction  of  several 
articles  of  our  Revised  Statutes  as  amended 
by  the  Practice  Act  of  1918,  c.  59,  p.  113 
(Vernon's  Sayles'  Ann.  Oiv.  St.  1914,  arts. 
1954,  1970,  1971,  1973,  1974,  1984a,  and  2061), 
and  a  related  statutory  provision. 

The  action  is  upon  a  plea  for  damages  for 
personal  injuries  to  Morris  Ablon,  alleged  to 
have  resulted  from  negligence  of  a  driver 
in  the  employ  of  the  Express  Company.  A 
defensive  plea  of  the  Express  Company  al- 
leged contributory  negligence  on  the  part  of 
the  injured  plaintiff.  The  cause  went  to  the 
Jury  on  "special  issues,"  and  thereupon  the 
Jury  made  findings  supporting  each  of  Bald 
pleas.  In  the  trial  court  no  statutory  "ob- 
jection" to  the  submission  to  the  Jury  of 
the  special  issue  on  contributory  negligence 
was  made.  The  Jury  having  found  against 
plaintiff  on  that  Issue,  the  trial  court  ren- 
dered Judgment  in  favor  of  the  defendant 
Express  Company.  Subsequently,  in  his  mo- 
tion for  a  new  trial,  plaintiff  complained,  for 
the  first  time,  upon  the  ground  that  the  evi- 
dence was  "insufficient"  to  support  the  find- 
ing of  the  Jury  on  the  issue  of  contributory 
negligence.  Said  motion  was  overruled  and 
plaintiff  appealed.  Assignments  of  error 
carrying  said  contention  of  plaintiff,  as  ap- 
pellant, were  considered  and  sustained  by 
the  Court  of  Civil  Appeals,  which  reversed 
the  Judgment  of  the  district  court  and  re- 
manded the  cause  for  a  new  trial. 

The  contention  of  the  Express  Company  is 
that  the  above  stated  contention  of  Ablon 
is  tantamount  to  a  contention  that  said  spe- 
cial issue  ought  not  to  have  been  submitted 
to  the  Jury,  and  that,  by  failing  to  object  to 
any  submission  of  that  special  issue,  season- 
ably— before  the  charge  submitting  it  was 
read  to  the  Jury— plaintiff  acquiesced  in  the 
submission  of  that  special  issue,  and  there- 
fore should  be  treated,  thenceforth,  as  hav- 
ing waived  all  objections  to  the  sufficiency  of 
the  evidence  to  support  the  Jury's  finding 
on  that  issue;  and  that,  as  a  consequence, 
the  Court  of  Civil  Appeals  erred  in  even  con- 
sidering said  assignments  of  error,  and  in 
reversing  said  Judgment  of  the  trial  court; 
and  that,  as  an  ultimate  result,  the  Judgment 
of  the  trial  court  in  favor  of  the  Express 
Company  should  be  affirmed.  In  support  of 
that  contention  it  cites  articles  1970,  1971, 
1973,  1974,  and  2061,  R.  S.,  as  amended  by 
said  act  of  1913. 

Do  those  statutes  or  any  of  them,  apply 
when  a  cause  is  submitted  upon  "special 
issues"?  And,  if  so,  does  failure  to  make 
and  present  to  the  trial  court,  before  the 
charge  is  read  to  the  Jury,  statutory  "objec- 
tion" to  any  submission  of  a  particular  spe- 
cial issue — as,  for  instance,  one  on  contribu- 
tory negligence — operate  as  a  waiver  of  the 
right  subsequently  to  complain,  upon  grounds 
of  insufficiency  of  evidence,  of  the  finding  of 
the  Jury  upon  that  special  issue? 


Of  said  five  cited  articles  the  last  three, 
1973,  1974  and  2061,  relate,  historically  and 
Inherently  and  exclusively,  to  special  in- 
structions, or  special  charges,  requested  by  a 
party,,  and  not  to  the  main  charge  of  the 
court.  As  a  consequence  they  are  not  ap- 
plicable to  the  present  case — said  special 
issue  on  contributory  negligence  having  been 
submitted  to  the  Jury  by  the  main  charge  of 
the  court. 

Historically  and  inherently,  articles  1970 
and  1971,  and  also  article  1972,  which  was 
neither  repealed  nor  amended  by  said  act 
of  1913  and  was  not  cited  by  plaintiff  in 
error,  relate  to  the  main  charge  of  the  court, 
rather  than  to  special  charges  or  instruc- 
tions. Act  May  13,  1846,  |  99,  2  Gam.  Laws, 
1696;  Act  Feb.  6,  1853,  3  Gam.  Laws,  p. 
1303;  R  S.  1879  and  R.  S.  1895,  arts.  1316- 
1318.  In  our  opinion  those  three  articles, 
1970,  1971,  and  1972,  are  applicable  to  main 
charges  of  the  court  submitting  cases  to 
Juries  on  "special  issues."  They  are  as  fol- 
lows: 

Article  1970:  "In  all  civil  cases  the  judge 
shall,  unless  the  same  be  expressly  waived  by 
the  parties  to  the  suit,  prepare  and  in  open 
court,  deliver  a  written  charge  to  the  jury  on 
the  law  of  the  case,  or  submit  issues  of  fact 
to  the  jury  if  said  cause  is  submitted  to  the 
jury  on  special  issue  of  fact  at  the  time,  in  the 
manner  and  subject  to  the  restrictions  hereaft- 
er provided,  provided  that  failure  of  the  court 
to  give  reasonable  time  to  the  parties  or  their 
attorneys  for  examination  of  the  charge  shall 
be  reviewable  upon  repeal  (appeal)  upon  proper 
exception." 

Article  1971 :  "The  charge  shall  be  in  writing 
and  signed  by  the  judge;  after  the  evidence 
has  been  concluded  the  charge  shall  be  submit- 
ted to  the  respective  parties  or  their  attorneys 
for  inspection  and  a  reasonable  time  given  them 
in  which  to  examine  it  and  present  objections 
thereto,  which  objections  shall  in  every  in- 
stance be  presented  to  the  court  before  the 
charge  is  read  to  the  jury,  and  all  objections 
not  so  made  and  presented  shall  be  considered 
as  waived ;  before  the  argument  is  begun,  the 
judge  shall  read  his  charge,  and  all  special 
charges  given  by  him  to  the  jury  in  the  pre' 
cise  words  in  which  they  were  written ;  he  shall 
not  charge  or  comment  on  the  weight  of  evi- 
dence ;  he  shall  so  frame  the  charge  as  to  dis- 
tinctly separate  the  questions  of  law  from  the 
questions  of  fact;  be  shall  decide  on  and  in- 
struct the  jury  as  to  the  law  arising  on  the 
facts,  and  shall  submit  all  controverted  questions 
of  fact  only  to  the  decision  of  the  jury." 

Article  1972.  "Such  charge  shall  be  Bled  by 
the  clerk  and  shall  constitute  a  part  of  the 
record  of  the  cause,  and  shall  be  regarded  as 
excepted  to,  and  subject  to  revision  for  errors 
therein,  without  the  necessity  of  taking  any 
bill  of  exceptions  thereto." 

In  the  same  act  of  1913,  but  preceding  the 
above-quoted  articles,  is  amended  article 
1984a,  wherein  It  is  provided  that — 

"in  all  jury  cases  the  court,  upon  request  ot 
either  party,  shall  submit  the  cause  upon  *pe- 
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oial  itsuet  raised  by  the  pleadings  and  the  evi- 
dence in  the  case,"  etc. 

[3]  Amended  articles  1970,  1971,  and  ar- 
ticle 1972,  are  mutually  complementary,  and 
when,  as  In  this  instance,  toe  main  charge 
>f  the  court  submits  the  cause  to  the  jury 
upon  special  Issues,  all  those  articles  and 
amended  articles  1984a,  in  their  relation  to 
such  charge,  form  material  portions  of  one 
consistent  scheme  of  procedure,  and,  there- 
fore, should  be  construed  together.  ■ 

Amended  article  1970  requires  that,  unless 
expressly  waived  by  the  parties,  the  Judge 
shall  prepare  and  in  open  court  deliver  a 
written  charge  to  the  jury  on  the  law  of  the 
case,  or  submit  the  cause  to  the  Jury  "on 
special  issues  of  fact,"  and  that  such  sub- 
mission, whether  on  the  general  Issue  or  on 
special  issues,  shall  be  "at  the  time,  In  the 
manner  and  subject  to  the  restrictions  here- 
after provided."  The  expressions  concern- 
ing "special  Issues"  were  not  in  that  article 
prior  to  said  amendment.  Following  that 
article  are  the  provisions  of  amended  article 
1971,  Including  the  express  requirements 
that  "objections"  to  the  charge  of  the  court — 
"shall  in  every  instance  be  presented  to  the 
court  before  the  charge  is  read  to  tile  jury, 
and  all  objections  not  so  made  and  presented 
shall  be  considered  as  waived." 

Said  amendatory  act  of  1913  seems  to  nave 
been  Intended  to  put  a  premium  upon  effi- 
ciency, candor,  and  diligence,  on  the  part  of 
the  litigant  or  his  attorney,  in  aiding -the  court 
properly  to  submit  causes  to  Juries,  and  to  dis- 
courage speculation  on  the  actions  of  Juries ; 
and  all  reasons  of  public  policy  Impelling 
such  legislative  action  seem  to  us  of  equal 
force  as  applied  to  the  two  methods  of  sub- 
mitting causes.  We  cannot  believe  that  the 
Legislature  intended  that  there'  should  be 
any  difference  in  the  practice  under  the  two 
statutory  methods  of  submitting  causes,  In 
so  far  as  concerns  either  the  time  and  man- 
ner of  making  "objections"  to  the  form  of 
submission  of  the  cause  to  the  Jury  or  the 
consequences  to  a  litigant  for  failing  to  point 
out  to  the  court,  seasonably,  any  material 
error  Into  which  the  court  may  have  fallen 
In  the  preparation  of  Its  main  charge  to  the 
Jury. 

Accordingly,  upon  full  and  careful  con- 
sideration of  that  issue,  as  here  presented, 
we  have  concluded,  and  here  now  hold,  that 
said  provisions  of  said  amended  article  1971 
relative  to  "objections"  to  the  charge  of  the 
court  to  the  jury,  including  the  requirement 
concerning  the  time  of  presentation  of  such 
objection  and  also  the  provision  prescribing 
a  penalty  for  not  making  and  presenting  it 
to  the  trial  court  before  the  charge  Is  read 
to  the  jury,  are  applicable  as  well  when  a 
cause  Is  submitted  to  the  jury  "on  special 
issues"  as  when  the  cause  is  submitted  to  the 
Jury  by  an  ordinary  charge  presenting  the 
general  Issue. 


The  special  Issues  which  our  statutes  con- 
template shall  be  submitted  to  the  Jury  are 
only  such  Issues  of  fact  as  shall  have  been 
"raised  by  the  pleadings  and  the  evidence  in 
the  case."  Article  1984a,  supra.  Consequent- 
ly, If,  as  contended  by  Ablon  in  the  Court  of 
Civil  Appeals,  and  as  declared  by  that  court 
In  its  opinion,  the  evidence,  as  a  whole,  "con- 
clusively" shows  that  he  "was  not  guilty  of 
negligence  In  any  of  the  particulars  charged 
which  proximately  caused  or  contributed  to 
his  Injuries,"  said  special  issue  on  contribu- 
tory negligence  ought  not  to  have  been  sub- 
mitted to  the  Jury.  But  whether  that  spe- 
cial Issue  ought  or  ought  not  to  have  been 
submitted  to  the  jury  is  a  question  of  law 
which  we  do  not  now  decide,  for  the  follow- 
ing reasons: 

[4]  (a)  Ablon  appears  to  have  wholly  failed 
I  to  make  or  to  present  to  the  trial  court  any 
I  statutory  "objection"  whatever  to  any  sub- 
!  mission  of  that  special  issue.    Although,  by 
the  express  provisions  of  unamended   artt- 
|  cle  1972,  in  order  to  obtain,  on  appeal,  cor- 
rection of  an  error  In  the  main  charge  to  the 
Jury,  the  complaining  litigant  need  not  take 
any  formal  "bill  of  exception"  thereto,  It  Is, 
nevertheless,  equally  true  that,  by  the  terms 
of  amended  articles  1970  and  1971,  due  "ob- 
jection" to  such  erroneous  charge  must  be 
made  by  such  litigant.    The  requirement  of 
the  law  Is  that  all  such  "objections"  shall  in 
every  instance  be  presented  to  the  court  be- 
fore the  charge  Is  read  to  the  Jury;    and 
the  statutory  penalty  is  that  "all  objections 
not  so  made  and  presented  shall  be  consid- 
ered as  waived." 

[5]  (b)  Ablon  has  not  made,  anywhere, 
complaint  to  the  legal  effect  that  said  spe- 
cial Issue  ought  not  to  have  been  submitted 
to  the  Jury — nor,  It  seems,  has  such  a  com- 
plaint been  passed  upon  by  any  lower  court 
We  decline  to  sustain  the  contention  of  coun- 
sel for  plaintiff  in  error  that  the  complaint 
embodied  In  plaintiff's  motion  for  rehearing. 
In  allegations  of  mere  "insufficiency"  of 
the  evidence  to  support  the  finding  of  the 
jury  on  the  special  Issue  of  contributory 
negligence,  amounted  to  no  more  than  a  com- 
plaint that  said  special  issue  ought  not  to 
have  been  submitted  to  the  Jury. 

Thus  far  our  conclusions  as  to  the  legal 
effect  of  said  act  of  1913  upon  the  present 
case  are  controlled,  not  only  by  reason,  but, 
as  well,  by  our  previous  conclusions  concern- 
ing the  legal  effect  of  articles  1970, 1971.  and 
1972,  as  expressly  stated  or  clearly  Indicated 
!ln  the  analytical  and  carefully  considered 
opinions  by  our  Chief  Justice  in  the  two 
companion  Dickey  Cases  construing  provi- 
sions of  said  act  of  1913.  Railway  v.  William 
Dickey,  108  Tex.  126,  187  S.  W.  184;  Rail- 
way v.  Maryland  Dickey,  108  Tex.  137,  1ST 
S.  W.  189.    See,  also,  opinions  of  this  court  in 

Salker   v.   Haley,   214   S.   W.   295,   and   In 
ecker  v.  Klrllcks,  216  8.  W.  385,  and  in 
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Shumaker  v.  Byrd,  216  S.  W.  862,  relating 
to  peremptory  charges. 

[1, 7]  But,  however  true  and  correct  all 
that  may  be,  it  falls  short  of  determining 
the  most  difficult  question  in  the  present 
case.  That  question,  broadly  stated,  relates 
to  the  effect,  if  any,  of  said  amendatory  act 
of  1913  upon  the  pre-existing  statutory  right 
of  a  litigant  to  complain,  in  his  motion  for 
a  new  trial,  of  what  he  may  believe  to  have 
been  (a)  an  error  of  the  trial  court  other 
than  one  purely  of  law  and  involving  the 
form  of  the  main  charge  of  the  Jury,  or  (b) 
an  error  of  the  jury.  More  narrowly,  and  as 
applied  to  this  case,  the  question  is:  Did  the 
fact  that  the  plaintiff  waived  his  right  to 
make  statutory  "objection"  to  any  submis- 
sion by  the  court  to  the  Jury  of  said  special 
issue  on  contributory  negligence  legally  pre- 
vent him  from  complaining,  in  his  motion 
for  a  new  trial,  upon  grounds  of  "Insuffi- 
ciency" of  evidence,  of  an  adverse  finding  of 
the  Jury  on  that  special  issue? 

Upon  the  one  hand  it  might  seem  reason- 
able that,  in  order  to  give  full  contemplated 
effect  to  said  amendatory  act  x>f  1913,  and, 
particularly,  to  prevent  litigants  from  specu- 
lating upon  the  result  of  the  Jury's  finding, 
or  verdict,  said  act  should  be  held  to  exclude 
from  motions"  for  a  new  trial  all  complaints 
grounded  upon  an  insufficiency  of  evidence, 
to  support  a  particular  finding  or  verdict  of 
the  Jury ;  but,  upon  the  other  hand,  the  lan- 
guage of  said  amended  articles  1970  and  1971 
Is  limited,  plainly,  to  charges  of  the  court, 
and  does  not  expressly  Include  or  relate  to 
motions  for  new  trials;  from  which,  under 
well-established  rules  of  statutory  construc- 
tion, It  would  seem  Just  and  proper  to  con- 
clude, as  we  do,  that  not  by  mere  construction 
or  implication  may  the  courts  properly  so 
far  extend  the  force  and  legal  effect  of 
amended  articles  1970  and  1971. 

Upon  careful  consideration  of  that  feature 
of  the  subject,  and  as  decisive  of  the  very 
question  now  here  requiring  decision,  and 
without  undertaking,  now,  to  lay  down  a 
general  rule  of  practice  applicable  in  all  in- 
stances which  may  arise  under  said  statutes 
and  related  statutes,  we  have  concluded,  and 
here  hold,  that  the  stated  and  pertinent  pro- 
visions of  said  amended  articles  1970  and 
1971,  relating  to  '•objections"  to  the  main 
charge  of  the  court  to  the  jury,  ought  not  to 
be  construed  as  taking  away  from  a  litigant 
his  pre-existing  statutory  right  to  complain, 
in  a  motion  for  a  new  trial,  of  the  "iusuffl- 
clency"  of  the  evidence  to  support  a  finding 
of  a  Jury. 

Whenever  there  is  conflicting  evidence  of 
probative  force  upon  a  particular  issue  of 
fact,  it  is  the  duty  of  the  trial  court  to  sub- 
mit that  issue  to  the  Jury,  even  though  the 
Judge  himself  may  disbelieve  all  the  evidence 
upon  one  side  of  that  issue.  That  duty  would 
continue,  clear  and  unimpaired,  despite  any 


BAGGAGE  CO.  t.  ABLON  108S 

S.W.) 

and  all  statutory  "objections"  to  any  sub- 
mission of  that  issue.  Nevertheless,  upon  a 
morion  for  a  rehearing  grounded  upon  al- 
leged "insufficiency"  of  the  evidence  to  sup- 
port a  finding  of  the  jury  upon  that  issue 
favorable  to  the  side  whose  supporting  tes- 
timony was  not  believed  by  the  Judge  to  be 
true,  it  would  be  the  Imperative  duty  of  the 
trial  court  to  set  aside  and  hold  for  naught 
such  finding  of  the  jury;  and  that  duty 
would  not  be  affected  by  antecedent  failure 
of  the  litigant  seasonably  to  make  and  pre- 
sent to  that  court  an  obviously  futile  and 
wholly  unreasonable  "objection"  to  any  sub- 
mission of  that  issue.  The  illustration  dem- 
onstrates the  soundness  of  our  conclusion  in 
the  present  case,  wherein  the  pertinent  por- 
tion of  said  motion  for  a  new  trial  rests 
wholly  upon  allegations  of  "insufficiency"  in 
the  evidence  to  support  said  finding  of  the 
jury  on  the  stated  special  -  issue.  Whether 
the  same  reasoning  and  conclusion  would,  or 
would  not,  be  applicable  to  a  motion  for  a 
new  trial  based  solely  on  the  proposition 
that  there  was  no  evidence  to  support  a  find- 
ing of  the  jury  on  a  special  issue,  or  on  the 
proposition  that  there  -was  no  evidence  to 
support  a  general  verdict  of  a  Jury  under  a 
charge  of  the  court  submitting  a  general  is- 
sue— the  movant  having  failed  to  make,  sea- 
sonably, due  "objection"  to  the  submission 
of  such  issue  to  the  jury  grounded  upon 
corresponding  allegations  of  a  total  lack  of 
evidence — we  need  not  and  do  not  now  de- 
cide, those  questions  not  being  up  tor  de- 
cision. 

Whether  there  is  any  evidence  in  support 
of  a  finding  or  verdict  of  the  Jury  is,  purely 
and  simply,  a  question  of  late.    But,  where 

•  there  is  tome  evidence  to  support  a  finding 
or  verdict  of  the  Jury,  the  question  whether 
it  is  sufficient,  in  the  estimation  of  the  trial 
court  or  of  the  Court  of  Civil  Appeals,  to 

|  support  such  finding  or  verdict,  is  a  question 
of  fact,  and  not  one  of  law.    Muhle  v.  Rnll- 

;  way,  80  Tex.  459,  25  S.  W.  607;   Choate  v. 

.  Railway,  91  Tex.  406,  44  S.  W.  60;  Rail- 
way v.  Vallejo,102  Tex.  73,  113  S.  W.  4; 

|  Railway  v.  Boone,  105  Tex.  1SS,  140  S.  W. 
533;  Beck  v.  Texas  Co.,  105  Tex.  303,  148 
S.  W.  295;  Wilson  v.  Freeman,  108  Tex. 
121,  185  S.  W.  993,  Ann.  Cos.  1918D,  1203. 
In  the  present  .case,  as  above  stated,  the 
point  raised  In  the  motion  for  rehearing  and 
In  the  assignments  of  error  which  were  pre- 
sented in  the  Court  of  Civil  Appeals,  and,  in 
legal  effect,  sustained  by  that  court,  was, 
not  that  there  was  no  evidence,  but  merely 
that  the  evidence  was  "Insufficient"  to  sup- 
port the  finding  of  the  jury  upon  said  special 
issue  on  contributory  negligence.  That  be- 
ing true,  the.  Court  of  Civil  Appeals  was  at 
liberty,  and  clothed  with  full  power  and  au- 
thority, to  consider  and  to  determine  the 
merits  of  said  assignments  of  error,  although 
they   were   based   upon  said   motion  for  a 
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new  trial  only,  and  not  upon  statutory  "ob- 
jections" to  any  submission  of  said  special 
Issue. 

Moreover,  when,  as  In  this  case,  tbe  deci- 
sion and  Judgment  of  tbe  Court  of  Civil  Ap- 
peals upon  tbe  facts  no  not  turn  upon  a 
question  purely  of  law,  they  are  final,  In  tbe 
sense  that  they  are  not  subject  to  review  by 
this  court 

Our  state  Constitution,  as  amended  in 
1891,  declares  that  "decisions,"  of  Courts  of 
Civil  Appeals  "shall  be  conclusive  on  all  ques- 
tions of  fact  brought  before  them  on  appeal 
or  error."  Article  6,  |  6.  Our  statute  pro- 
vides that  Judgments  of  these  courts  "shall 
be  conclusive  In  all  cases  on  the  facts  of  the 
case."    Article  1590,  R.  S. 

A  portion  of  the  opinion  of  the  Court  of 
Civil  Appeals  may,  indeed,  fairly  be  con- 
strued as  being  to  the  effect  that  there  was 
no  evidence  tending  to  support  the  finding 
of  the  Jury  on  said  special  issue  Neverthe- 
less, that  court,  in  the  exercise  of  its  clear 
constitutional  and  statutory  authority  and 
discretion  In  dealing  with  the  facts  of  this 
cause,  has  seen  fit  to  enter  its  Judgment  re- 
versing the  judgment  of  the  trial  court  and 
remanding  tbe  cause  to  that  court  for  a 
new  trial  on  the  facts.  Upon  the  facts  that 
judgment  of  the  Court  of  Civil  Appeals, 
rather  than  argumentative  portions  of  its 
opinion,  is  of  controlling  Importance.  Log- 
ically and  necessarily  that  judgment  Involves, 
in  Its  support,  a  decision,  or  finding  of  fact, 
by  that  appellate  court,  to  the  effect  that 
the  evidence  was  "insufficient,"  rather  than 
that  there  was  no  evidence,  in  support  of  the 
finding  of  the  jury  on  said  special  Issue. 
Pollock  v.  Railway,  103  Tex.  69,  123  S.  W. 
408 ;  Lee  v.  Railway,  89  Tex.  683,  36  S.  W. 
63;  Tweed  v.  Telegraph  Co.,  107  Tex.  247, 
166  S.  W.  696,  177  S.  W.  967. 

Under  the  above  provisions  of  our  Constitu- 
tion and  of  article  1690,  and  onr  established 
practice,  that  decision  or  finding  of  fact,  by 
that  court,  and  Its  corresponding  order  of 
remand,  are  "conclusive,"  and,  consequently, 
binding  upon  this  court.  Lee  v.  Railway, 
supra;  Choate  v.  Railway,  90  Tex.  82,  36 
S.  W.  247,  37  S.  W.  319;  Id.,  91  Tex.  406,  44 
S.  W.  69;  Wallace  v.  Oil  Co.,  91  Tex.  18, 
40  S.  W.  399;  Pollock  v.  Railway,  supra; 
Tweed  v.  Telegraph  Co.,  supra;  Wilson  v. 
Freeman,  108  Tex.  121,  186  S.  W.  993,  Ann. 
Cas.  1918D,  1203.  See,  also,  Beck  v.  Texas 
Co.,  supra. 

Accordingly  the  Judgment  of  the  Court  of 
Civil  Appeals  Is  affirmed. 

PHILLIPS,  0.  J.  I  concur  In  the  affirm- 
ance of  the  judgment  of  the  Court  of  Civil 
Appeals. 

There  is  but  a  single  question  in  tbe  case, 
and  I  think  the  court's  opinion  should  be 
confined  to  it.     The  question  is  as  to  the 


right  of  a  party,  under  Articles  1970  and 
1971  as  amended  by  the  Act  of  1913,  to 
complain,  in  a  case  submitted  on  special  is- 
sues, of  an  adverse  verdict  upon  a  particular 
Issue  because  of  the  evidence  being  Insuffi- 
cient to  sustain  the  verdict  thereon,  where 
there  was  no  objection  in  the  first  instance 
to  the  court's  submission  of  the  issue. 

Treating  tbe  special  Issues  framed  by  the 
court  as  "the  charge"  of  the  court  within 
the  Intendment  of  amended  Article  1971,  as 
I  think  they  should  be,  the  challenge  in  such 
a  case  is  only  of  the  verdict,  and  merely  as 
a  verdict  without  sufficient  support  in  the 
proof.    It  is  not  a  challenge  of  "the  charge." 

Under  amended  Article  1971,  it  is  only 
objections  to  "the  charge"  which  are  to  be 
considered  as  waived  If  not  presented  to  tbe 
court  before  the  charge  la  read  to  the  Jury. 
The  statute  does  not  say  that  failure  to  so 
object  to  the  charge  shall,  In  a  motion  for  a 
new  trial,  preclude  complaint  of  tbe  verdict 
as  being  without  sufficient  evidence  to  sus- 
tain it 

Since  the  statute  does  not  Bay  that  there 
Is  no  warrant  In  my  opinion  for  the  courts 
to  say  it 


PECOS  &  N.  T.  RT.  CO.  v.  SUITOR  et  aL 
(No.  2662.) 

(Supreme  Court  of  Texas.    Feb.  18,  1920.) 

X.  Masteb  and  servant  <3=»137(4)~ Railroad 

MUST  EXERCISE    ORDINARY   CASK   NOT  TO   IX- 
JTJRE    FLAGMAN. 

The  fact  that  a  flagman's  duties  in  guard- 
ing a  crossing  require  him  to  watch  approach- 
ing engines  and  cars  does  not  absolve  the  rail- 
road company  from  its  duty  to  exercise  ordi- 
nary care  to  avoid  striking  him  with  an  ap- 
proaching engine ;  the  flagman  being  entitled  to 
rely  upon  the  exercise  of  such  care  by  his  em- 
ployer. 

2.  Masteb  and  servant  «=»278(18)  —  Evi- 
dence 8UFFICIENT  TO  StJPPOBT  FINDING  THAT 
OPEBATOBS  OF  SWITCH  ENGINE  STRIKING 
FLAGMAN   WERE  NEGLIGENT. 

Evidence  held  to  support  a  finding  that  there 
was  a  failure  on  the  part  of  thoBe  operating 
a  switch  engine  to  exercise  ordinary  care  to  pre- 
vent injury  to  the  flagman  struck  by  the  engine, 
which  approached  without  warning. 

3.  Master  and  servant  $=>276(8)— Evidence 
sufficient  to  support  finding  that  fire- 
man's negligence  was  pboximate  cause 
of  death  of  flagman  struck  bt  switch 

ENGINE. 

Evidence  held  sufficient  to  support  a  fint» 
ing  that  the  death  of  a  flagman  run  over  by  a 
switch  engine  was  proximately  caused  by  the 
fireman's  negligence,  either  in  failing  to  give 
due  warning  or  to  discover  the  flagman's  danger 
in  time  to  avert  injury. 
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4.  Masteb  and  bebvant  *=>289(26)  —  Con- 
tbibutoby  negligence  of  flagman  struck 
by  switch  engine  question  fob  jury. 

Whether  a  flagman,  run  over  by  a  switch 
engine  coming  without  warning,  exercised  ordi- 
nary care  for  bis  own  safety  held  a  question  for 
the  jury  under  the  evidence. 

5.  Appeal   and   ebrob  aj=»1033(6)— Refusal 

OF  REQUESTED  INSTRUCTION  NOT  GROUND  FOB 
BEVEB8AL  WHERE  KOBE  FAVOBABLE  INSTRUC- 
TION  GIVEN. 

Where  a  flagman  stationed  at  a  railroad 
crossing  in  a  city  was  struck  by  a  switch  en- 
gine approaching  without  warning,  it  was  not 
error  to  refuse  to  instruct  at  defendant's  re- 
quest that,  if  defendant  was  guilty  of  negligence 
proximately  causing  the  flagman's  death,  and 
also  that  the  flagman  himself  was  guilty  of  neg- 
ligence proximately  contributing  thereto,  the 
damages  should  be  reduced  as  provided  by  Acts 
1909  (1st  Ex.  Sess.)  c.  10,  where  the  court  had 
directed  a  verdict  for  the  defendant  if  the  jury 
found  the  flagman  guilty  of  contributory  neg- 
ligence, which  was  a  charge  more  favorable  to 
defendant  than  the  charge  which  was  refused. 

Error  to  Court  of  Civil  Appeals  of  Seventh 
Supreme  Judicial  District 

Action  by  Mrs.  Laura  Suitor  and  others 
against  the  Pecos  &  North  Texas  Hallway 
Company.  Judgment  for  plaintiff  was  af- 
firmed by  the  Court  of  Civil  Appeals  (153 
S.  W.  185),  and  defendant  brings  error.  Af- 
firmed. 

Terry,  Cavin  &  Mills,  of  Galveston,  Mad- 
den, Trnlove,  Ryburn  &  Pipkin,  of  Amarlllo, 
and  W.  F.  Ramsey,  of  Dallas,  for  plaintiff  in 
error. 

Barrett  ft  Jones  and  J.  N.  Browning,  all 
of  Amarlllo,  for  defendant  In  error. 

GREENWOOD,  J.  This  was  an  action 
by  the  widow  and  children  of  J.  J.  Suitor 
to  recover  damages  of  the  Pecos  ft  North 
Texas  Railway  Company  for  the  death  of 
J.  J.  Suitor  while  engaged  in  the  railway 
company's  service  as  a  flagman. 

The  petition  on,  which  the  case  was  tried 
alleged  that  Suitor's  death  was  the  proxi- 
mate result  of  negligence  on  the  part  of 
employes  of  plaintiff  in  error  in  the  opera- 
tion of  a  switch  engine,  which  ran  over 
Suitor,  such  negligence  consisting,  among 
other  things,  in  failure  to  give  any  warning 
of  the  engine's  movement  over  the  crossing 
where  Snitor  was  at  work,  in  failure  to  dis- 
cover Suitor  In  time  to  avoid  striking  him, 
and  in  failure  to  avoid  his  injury  after  dis- 
covering him  in  a  perilous  position. 

There  wag  evidence  to  establish  the  fol- 
lowing facts:  Suitor  was  employed  to  pre- 
vent injury  to  person  or  property,  at  the  rail- 
way company's  crossing  at  Tenth  street, 
in  the  city  of  Amarlllo,  by  giving  notice  of 
the  movement  of  the  railway  company's 
engines,  cars,  and  trains.    Tenth  street  runs 


east  and  west,  and  is  about  47  feet  in  width. 
It  Is  crossed  by  two  tracks  of  the  railway 
company,  8  or  10  feet  apart.  Suitor  was  in- 
jured on  the  west  track.  Until  about  the 
time  of  his  injury,  the  east  track  was  occu- 
pied by  a  freight  train,  which  extended 
across  the  street,  and  which  blocked  the 
progress  of  an  automobile,  which  was  west 
of  the  tracks,  headed  east  The  driver  of 
the  automobile  was  waiting  for  the  crossing 
to  be  cleared  in  order  to  move  forward  on 
Tenth  street.  The  freight  train  was  in  the 
act  of  moving,  or  was  ready  to  move,  when 
Suitor  was  Injured;  for  the  driver  of  the 
automobile  went  Immediately  to  his  aid, 
and  by  the  time  he  got  to  Suitor  the  train 
had  passed  on.  Snitor  was  run  over  by  an 
engine  with  tender,  which  was  backing  from 
north  of  the  crossing,  where  It  had  gone  for 
water.  The  engine's  switching  crew  included, 
In  addition  to  the  engineer  and  fireman,  Mr. 
lames,  who  was  foreman,  Mr:  Lester,  who 
was  following  the  engine,  and  Mr.  Waggoner, 
who  was  working  in  the  field.  Messrs.  lames, 
Lester,  Waggoner,  and  Suitor  carried  lan- 
terns. While  backing  the  engineer  saw  three 
or  fonr  lanterns  "out  there  at  the  Tenth 
street  crossing."  About  the  time  the  engine 
reached  the  north  side  of  the  crossing,  the 
fireman  observed  four  men  near  the  flagman's 
shanty,  which  stood  on  the  west  side  of  the 
tracks  and  some  8  feet  south  of  the  crossing, 
and  he  believed  some  of  them  were  on  the 
track,  and  he  testified  that  he  thought  the 
four  were  fixing  to  get  on  the  footboard  at 
the  end  of  the  tender.  The  fireman  did  not 
pay  very  much  attention  to  what  these  men 
with  lanterns  were  doing  when  the  engine 
started  up  from  the  north  aide  of  the  track 
going  down  that  way.  They  were  60  or  76 
feet  from  him.  Street  lights  were  upon  the 
crossing,  and  the  engine  was  equipped  with 
headlights  at  each  end.  The  engine  barely 
came  to  a  full  stop  at  the  north  side  of  the 
crossing,  or  did  not  stop  at  all  after  leaving 
the  water  tank.  No  warning  was  given,  by 
blowing  the  whistle  or  ringing  the  bell,  of 
the  engine's  approach,  which  was  faster  than 
usual.  When  the  tender  had  gone  a  few 
feet  beyond  the  soqth  side  of  the  crossing, 
Messrs.  lames,  Lester,  and  Waggoner  stepped 
on  the  footboard,  and  immediately  turned 
around  so  as  to  face  south.  As  Foreman 
lames  turned,  he  saw  Suitor  within  some 
8  feet  of  the  engine,  on  the  track,  near  the 
west  rail,  with  his  back  to  the  engine,  and 
he  at  once  called  to  Suitor  and  gave  the 
engineer  a  stop  signal,  but  Suitor  was  run 
over  before  the  engine  was  stopped,  in  about 
10  feet.  Switchman  Lester ,  testified  that 
the  last  he  saw  of  Suitor  before  he  got  on 
the  footboard  he  (Suitor)  was  standing  in 
the  street  about  6  or  6  feet  from  the  rails, 
between  the  automobile  standing  In  the  mid- 
dle of  the  street  and  bis  own  shanty.    The 
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engine  could  have  been  stopped  within  1  to 
3  feet  after  the  emergency  brakes  were  ap- 
plied. 

Under  the  main  charge  and  a  special 
charge,  requested  by  plain  tiff  In  error,  the 
jury  were  required,  before  returning  a  ver- 
dict against  the '  railway  company,  to  find, 
from  the  preponderance  of  the  evidence,  as 
follows: 

First.  That  Suitor  received  the  Injuries 
complained  of  while  engaged  in  the  perform- 
ance of  his  duties  to  the  railway  company 
as  flagman,  and  while  exercising  ordinary 
care,  and  that  be  died  as  the  proximate  re- 
sult of  such  injuries. 

Second.  That  an  employe  of  the  railway 
company,  in  charge  of  the  switch  engine, 
was  negligent  In  the  performance  of  his  du- 
ties, and  that  such  negligence  was  the  pro- 
ducing cause  of  Suitor's  death. 

Third.  That  the  failure  of  the  operators 
of  the  switch-  engine  to  discover  the  position 
of  Suitor  upon  the  track:  in  time  to  prevent 
his  Injuries  was  negligence,  and  that  such 
negligence,  if  any,  was  the  proximate  cause 
of  Suitor's  death. 

The  trial  resulted  In  a  verdict  against  the 
railway  company,  and  the  judgment  thereon 
was  affirmed  by  the  Court  of  Civil  Appeals. 
153  &  W.  185. 

The  main  questions  presented  here  are 
whether  the  jury  could  fairly  draw  the  In- 
ferences from  the  evidence  that  Suitor's 
injuries  were  the  proximate  result  of  negli- 
gence of  another  employ^  in  the  engine's 
operation,  and  that  Suitor  was  free  of  con- 
tributory negligence. 

[1]  We  cannot  approve  the  contention, 
earnestly  and  strongly  pressed,  that  because 
Suitor's  duties  required  him  to  watch  ap- 
proaching engines  and  cars,  the  company 
owed  him  no  duty  to  exercise  ordinary  care 
to  avoid  striking  him  with  an  approaching 
engine  or  car.  The  flagman's  duties  require 
him  to  work,  on  and  over  and  around  tracks 
along  which  engines  and  trains  are  moving, 
and  the  railway  company  which  contracts 
for  the  performance  of  duties  ao  inherently 
dangerous  is  bound  by  every  right  consider- 
ation not  to  needlessly  and  carelessly  expose 
the  flagman  to  injury  through  failure  to 
give  such  signal  warnings,  or  through  failure 
to  keep  such  lookouts,  or  through  failure  to 
make  such  stops  as  ordinary  care  will  dic- 
tate. The  stated  obligation  or  duty  of  the 
railway  company  Is  in  no  wise  diminished 
by  the  duty  of  the  flagman  to  observe  moving 
engines  or  trains.  The  two  duties,  though 
coexistent,  are  separate. 

The  doctrine  that  such  omissions  as  were 
shown  in  this  case' Involve  no  breach  of  duty 
by  a  railway  company  to  a  flagman  at  a 
street  crossing  was  rejected  by  the  court  In 
denying  a  writ  of  error  In  the  case  of  M.,  K. 
&  T.  Ry.  Oo.  of  Texas  v.  Goss,  31  Tex.  Civ. 
App.  302,  72  S.  W.  95.    In  that  case,  in  dis- 


cussing this  question,  the  Dallas  Court  of 
Civil  Appeals  said: 

"Those  in  charge  of  the  engine  were  not  re- 
quired to  so  operate  the  engine  as  to  protect 
the  flagman  from  dangers  which  he  might  have 
foreseen  as  being  likely  to  arise  in  the  ordinary 
and  proper  conduct  of  the  company's  business. 
With  as  much  reason  they  should  not  have  op- 
erated the  engine  in  such  manner  as  to  expose 
Goss  to  hazards  not  incident  to  the  business 
when  so  conducted.  The  flagman  had  a  right 
to  assume  that  engines  passing  the  crossing 
would  be  operated  with  the  caution  required 
under  the  circumstances  and  in  accordance  with 
the  ordinance  of  the  city  and  the  rule  of  the 
company,  and  would  be  justified  in  acting  on 
the  assumption.  The  manner  in  which  the  engine 
in  question  was  operated  was  not  only  negli- 
gence as  to  passers-by,  but  was  negligence  as 
to  the  flagman,  since  it  exposed  him  to  un- 
necessary danger,  which  he  ought  not  to  have 
been  expected  to  foresee  and  guard  against. 
If  the  engine  had  been  run  at  the  proper 
speed  he  might  have  avoided  injury,  and  if 
a  switchman  had  been  on  the  footboard  the 
engine  might  have  been  stopped  by  the  use  of 
the  angle  cock,  or  Goss  warned  of  his  danger  in 
time  to  have  escaped  from  the  track.  It  is  not 
unreasonable  to  attribute  his  death  to  the  fail- 
ure of  the  company  in  its  duty  to  him,  if  he 
was  not  guilty  of  negligence  which  contributed 
to  the  loss  of  his  life." 

See,  also,  I.  ft  G.  N.  Ry.  Co.  v.  Grny,  65 
Tex.  32 ;  Murphy  v.  G.,  H.  &  N.  R.  R.  Co, 
100  Tex.  495,  101  S.  ~W.  439,  9  L.  R.  A.  (N. 
S.)  762 ;  Betchman  v.  Railway,  75  S.  C.  73,  «w 
S.  E.  140;  Smith  v.  So.  Pac  Co.,  58  Or.  22, 
113  Pac.  44,  Ann.  Cas.  1913A,  434. 

[2]  After  careful  consideration  of  the 
facts,  we  have  concluded  that  the  jury  had 
a  right  to  find  that  there  was  a  failure  on 
the  part  of  those  operating  the  engine  to  ex- 
ercise ordinary  care  to  prevent  Injury  to 
Suitor. 

The  facts  above  recited  warrant  the  infer- 
ence that  Suitor,  having  obtained  the  Im- 
pression that  the  engine  had  stopped  or  was 
in  the  act  of  stopping  at  the  north  side  of 
the  crossing,  started  to  go  across  the  west 
track  In  the  discharge  of  his  duties.    The 
clearing  of  the  east  track,  about  to  be  ac- 
complished, would  likely  require  his  going. 
They  warrant  the  further  inference  that  the 
fireman  saw  Suitor,  either  on  or  approaching 
the  track,  under  circumstances  carrying  no- 
tice of  Suitor's  purpose  to  go  across.     For 
the  fireman  knew  what  work  was  required  of 
Suitor,  and  he  knew  that  the  work  would 
warrant  Suitor's  crossing  the  tracks,  espe- 
cially when  a  train,  which  had  blockaded  a 
crossing,  was  about  to  move  out;    and  the 
fireman  knew  that  Suitor  might  rely  on  the 
engine  not  coming  over  the  crossing  without 
warning ;  and  the  fireman  actually  saw  Suit- 
or, either  when  he  was  on  the  track  or  when 
he  was  coming  on  It    The  engine  was  then 
at  such  distance  from  Suitor  as  to  be  easily 
stopped  long  before  reaching  him,  and  at 
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such  distance  that  a  warning,  then  sound- 
ed, would  hare  enabled  Suitor  to  avoid  the 
collision.  The  jury  could  disregard  the  fire- 
man's testimony  that  he  thought  Suitor,  as 
well  as  the  switchmen,  would  get  on  the  foot- 
board. The  switchmen  properly  belonged  on 
the  footboard.  Suitor  belonged  on  the  cross- 
ing, and  across  the  tracks.  For  Suitor  to 
ride  on  the  footboard,  while  the  engine  and 
tender  backed  from  Tenth  street,  was  for 
him  to  desert  his  station  and  bis  duties. 

[3]  Being  chargeable  with  notice  of  Suit- 
or's purpose  to  cross  the  tracks,  the  fireman, 
instead  of  keeping  a  careful  lookout  on  Suit- 
or's movements,  and  instead  of  causing  the 
engineer  to  stop  or  check  the  engine,  "did  not 
pay  very  much  attention"  to  what  Suitor 
was  doing  as  the  engine  started  towards  him, 
and  did  not  ring  the  bell  as  the  engine  moved 
down  over  the  crossing  and  upon  Suitor. 
Hence  the  Jury  could  quite  properly  find 
that  Suitor's  death  proximately  resulted 
from  the  fireman's  negligence,  either  in  fall- 
ing to'  give  due  warning  of  the  engine's  ap- 
proach, or  in  falling  to  discover  Suitor's 
danger  in  time  for  his  injury  to  have  been 
averted.  I.  &  G.  N.  Ry.  Co.  v.  Walters,  107 
Tex.  374,  179  S.  W.  854. 

[4]  We  think  it  was  for  the  Jury  to  deter- 
mine whether  Suitor  exercised  ordinary  care 
for  his  own  safety.  It  is  insisted  that  he 
knew  or  was  charged  with  knowledge  of  the 
engine's  approach.  The  facts  support  the 
contrary  inference  that  Suitor  was  ignorant 
of  the  engine's  movement  after  it  stopped 
north  of  the  crossing,  or  after  he  thought  it 
stopped,  until  it  was  too  late  for  him  to  step 
to  safety.  As  said  in  the  opinion  of  Judge 
Yantis  in  I.  &  O.  N.  Ry.  Co.  v.  Walters,  107 
Tex.  377,  179  S.  W.  856: 

"If  they  did  not  ring  the  bell  or  blow  the 
whistle,  as  there  was  evidence  to  prove,  this 
fact  was  some  evidence  that  he  was  ignorant  of 
their  approach." 

Very  strong  evidence  to  negative  knowl- 
edge by  Suitor  of  the  coming  of  the  engine 
over  the  crossing  Is  found  in  his  own  con- 
duct. He  seems  to  have  been  a  normal,  ra- 
tional man,  with  sucb  a  man's  Instinct  of 
self-preservation.  Since  such  a  man  would 
not  knowingly  have  placed  himself  in  front 
of  an  approaching  engine,  the  Jury  could  rea- 
sonably conclude  that  Suitor  was  Ignorant 
of  the  engine's  approach.  Suitor's  duty,  in 
no  proper  sense,  required  him  to  anticipate 
or  know  that  the  engine  would  suddenly  back 
over  the  crossing,  without  warning  and  with- 
out due  observation  of  his  movements.  His 
death  resulted  from  negligence  inhering  In 
those  acts. 

Under  somewhat  similar  facts,  a  track  la- 
borer was  held  free  of  contributory  negli- 


gence in  the  case  of  Egan  v.  Southern  Pacific 
Co.,  15  CaL  App.  770, 115  Pac.  940,  the  court 

saying: 

"Plaintiff,  being  rightfully  upon  the  track  and 
in  the  performance  of  a  duty  enjoined  upon  him 
by  the  defendant  in  the  exercise  of  an  employ- 
ment upon  said  track,  had  a  right  to  assume 
that  the  train  would  not  be  backed  down  upon 
him  without  warning,  and  it  should  not  be  said 
that  he  contributed  to  his  own  injury  in  the' 
doing  of  that  which  his  employment  required 
that  he  should  do." 

Therefore  we  hold  that  the  railway  com- 
pany was  not  entitled  to  a  peremptory  ver- 
dict, and  was  not  entitled  to  have  .the  jury 
charged  that  Suitor  was  guilty  of  contribu- 
tory negligence;  as  matter  of  law,  and,  fur- 
ther, that  the  verdict  is  sustained  by  the 
evidence. 

[6]  A  reversal  is  asked  for  the  refusal  by 
the  trial  court  to  Instruct  the  Jury,  at  plain- 
tiff In  error's  request,  that  if  they  found  that 
plaintiff  in  error  was  guilty  of  negligence 
proximately  causing  Suitor's  death,  and  also 
that  Suitor  was  himself  guilty  of  negligence 
proximately  contributing  thereto,  then  the 
damages  should  be  reduced  as  provided  by 
the  act  of  1909  (1st  Ex.  Sess.)  page  279. 

The"  court  in  the  charge  given  to  the  Jury 
directed  a  verdict  for  the  railway  company, 
if  the  Jury  found  Suitor  guilty  of  contribu- 
tory negligence.  It  thus  appears  that  the 
court's  charge  was  more  favorable  to  the 
railway  company  than  the  charge  which  was 
refused.  And,  as  held  by  the  Supreme  Court 
of  the  United  States,  In  passing  on  the  same 
question,  when  raised  under  the  federal  Em- 
ployers' Liability  Act: 

"Of  course,  no  prejudice  could  have  resulted 
to  the  company  from  the  instructions  being 
more  favorable  to  it  than  they  should  have  been 
under  the  controlling  law."  C,  R.  I.  &  P. 
Ry.  v.  Wright,  239  U.  S.  552,  30  Sup.  Ct  187, 
60  Ii.  Ed.  431. 

The  cases  of  El  Paso  Ry.  Co.  v.  Shaklee 
(Civ.  App.)  138  S.  W.  190,  G.,  H.  &  S.  A. 
Ry.  v.  Averill  (Civ.  App.)  136  S.  W.  100, 
A..  T.  &  S.  F.  Ry.  Co.  v.  Tack,  61  Tex.  Civ. 
App.  551,  130  S.  W.  597,  and  A.,  T.  &  8.  F. 
Ry.  Co.  v.  Mills,  53  Tex.  Civ.  App.  359,  116 
S.  W.  856,  all  decide  that  a  charge  In  a  suit 
for  damages  by  an  injured  employe,  which 
authorized  an  outright  .verdict,  for  the  de- 
fendant employer,  under  the  plea  of  contrib- 
utory negligence,  instead  of  a  reduction  of 
damages,  If  or  when  erroneous,  could  not 
prejudice  any  right  of  the  defendant  employ- 
er, and  a  writ  of  error  was  denied  in  each 
case. 

Finding  no  reversible  error,  the  Judgments 
of  the  district  court  and  of  the  Court  of  Civ- 
il Appeals  are  affirmed. 
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TROOHTA  et  «].  v.  MISSOURI,  K.  ft  T.  RY. 
CO.  OF  TEXAS.    (No.  2914.) 

(Commission  of  Appeals  of  Texas,  Section  "A." 
March  3,  1920.) 

1.  Railroads  «=>338— Failure  to  exebcise 
ordinary    cabk   to   avoid    injury   after 

•     discovebino  pebil  actionable. 

If  an  engineer,  discovering  the  peril  of  a 
driver  approaching  track,  fails  to  exercise  or- 
dinary care  to  avoid  injury,  the  railroad  is  lia- 
ble, notwithstanding  the  driver's  contributory 
negligence. 

2.  Railroads  <8=»338— Bnoinees.  discover- 
ing PEBII,  OF  NEGLIGENT  DRIVES  REQUIRED 
TO  EXERCISE  ORDINARY  CARE. 

The  test  of  liability  for  injury  to  one  who 
negligently  drives  upon  a  crossing  is  not  wheth- 
er the  engineer  on  discovering  the  peril  did  what 
be  thought  proper  in  the  emergency  to  avoid  the 
collision,  but  whether  he  did  what  a  man  of  or- 
dinary prudence  would  have  done  under  the  cir- 
cumstances, he  being  required  to  exercise  ordi- 
nary care,  and  the  care  must  be  proportionate  to 
the  danger. 

S.  Railroads  ®=»350(33)  —  Negligence  or 

ENGINEER  DISCOVERING  PERIL  OF  NEGLIGENT 
DBIVEB    QUESTION    FOB   JURY. 

In  an  action  for  death  of  one  who  negli- 
gently drove  upon  a  crossing  whether  the  engi- 
neer after  discovery  of  peril  exercised  the  de- 
gree of  care  which  a  person  of  ordinary  pru- 
dence would  have  exercised  under  the  same  cir- 
cumstances held  a  question  for  the  jury. 

4.  Railboads  «=»338—  Engineer's  failure 
to  whistle  after  discovebino  negligent 
driver's  peril  actionable. 

Where  the  engineer  failed  to  sound  whistle 
after  discovering  the  peril  of  a  driver,  and  where 
such  neglect  was  the  proximate  cause  of  the  in- 
jury, railroad  was  liable,  notwithstanding  the 
driver's  contributory  negligence. 

5.  Railroads  9=3350(16)— Failure  to  look 
and  listen  not  negligence  as  a  matter  of 

LAW. 

Generally  the  failure  of  one  about  to  go  over 
a  public  railroad  crossing  to  look  and  listen 
does  not  of  itself  constitute  negligence  as  a  mat- 
ter of  law. 

6.  Railroads  «=»350(16)— Driver's  contrib- 
utory NEGLIGENCE  QUESTION  FOR  JUBY. 

Whether  a  wagon  driver  killed  at  a  crossing 
was  negligent  in  failing  to  look  and  listen  held, 
under  the  evidence,  a  question  for  the  jury. 

Error  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District. 

Action  by  Marie  Trochta  and  another 
against  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas.  Judgment  for  plain- 
tiffs reversed  by  Court  of  Civil  Appeals  (181 
S.  W.  761),  and  plaintiffs  bring  error.  Judg- 
ment of  Court  of  Civil  Appeals  reversed,  and 
Judgment  of  district  court  affirmed. 


A.  E.  Wood,  of  Granger,  and  Bryan,  Stone 
ft  Wade,  of  Ft  Worth,  for  plaintiffs  In  error. 

Spell  ft  Sanford,  of  Waco,  and  Wilcox  & 
Graves,  of  Georgetown,  for  defendant  In  er- 
ror. 

STRONG,  J.  This  action  Is  by  Marie 
Trochta,  for  herself  and  as  next  friend  of 
Franciska  Trochta,  to  recover  damages  for 
the  death  of  Joseph  Trochta.  The  facts, 
briefly  stated,  show  that  deceased  lived  five 
or  six  miles  south  of  Granger,  in  Williamson 
county.  In  going  to  and  returning  from  the 
town  of  Granger,  be  traveled  the  Granger- 
Taylor  public  road,  which  crossed  defend- 
ant's line  of  railroad  at  right  angles  about 
one  mile  and  a  half  south  of  said  town. 
On  August  13,  1913,  while  returning  In  an 
empty  wagon  from  Granger  to  bis  home, 
Trochta  was  killed  at  this  crossing  by  a  col- 
lision between  his  wagon  and  a  west-bound 
passenger  train  of  defendant  The  evidence 
shows  that  there  was  a  heavy  growth  of  tim- 
ber in  the  angle  formed  by  the  public  road 
and  the  railroad,  which  prevented  one  ap- 
proaching the  railroad,  as  deceased  was, 
from  seeing  a  train  coming  from  the  east  un- 
til he  had  entered  upon  the  right  of  way. 
However,  when  deceased  reached  the  line 
of  the  right  of  way,  about  fifty  feet  distant 
from  the  railroad  track,  he  could  have  seen 
the  approaching  train,  if  he  had  been  looking 
in  that  direction,  at  a  distance  of  194  yards ; 
and  when  he  had  advanced  fifteen  feet  fur- 
ther, he  could  have  seen  the  train  a  distance 
of  at  least  a  half  mile 

The  jury  found,  in  answer  to  special  is- 
sues submitted,  that  the  engineer  did  not  give 
the  statutory  signal  for  the  crossing,  and  that 
he  was  negligent  in  approaching  the  crossing 
at  an  unreasonable  and  dangerous  rate  of 
speed,  and  further  found  that  when  the  en- 
gine was  within  about  100  yards  of  the  cross- 
ing, the  employes  in  charge  thereof  saw  de- 
ceased approaching  the  crossing,  realized  his 
danger,  and  failed  to  sound  the  whistle  to 
warn  him,  and  that  such  failure  was  negli- 
gence directly  causing  the  collision.  Upon 
the  issue  of  contributory  negligence,  the  jury 
found  that  before  driving  upon  the  crossing 
deceased  did  not  look,  listen,  or  do  any  oth- 
er act  to  discover  the  approaching  train,  but 
that  his  failure  to  do  so  did  not  constitute 
negligence  on  his  part 

The  trial  court  rendered  judgment  for 
plaintiffs,  assessing  the  damages  in  accord- 
ance with  the  verdict  of  the  jury.  The  Court 
of  Civil  Appeals  reversed  and  remanded  the 
cause  for  another  trial,  holding  that  under 
the  findings  of  the  jury  deceased  was  guilty 
of  contributory  negligence  as  a  matter  of 
law,  and  that  plaintiffs  were  not  entitled  to 
recover  upon  'the  issue  of  discovered  peril. 
181  S.  W.  761. 

[1,2]  It  Is  not  necessary,  under  the  view 
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take  of  the  case,  to  determine  whether 
trader  the  tacts  found  by  the  Jury  deceased 
vaa  guilty  of  contributory  negligence.    The 
law  Is  well  settled  that,  although  deceased 
may  have  been  guilty  of  contributory  neg- 
ligence in  going  upon  the  track,  still,  if  the 
engineer  after  discovering  his  peril  failed  to 
exerdnj  ordinary  care  to  avoid  injuring  him, 
the  defendant  would  be  liable.    The  petition 
contains  a  specific  allegation  that  the  engi- 
neer, after  discovering  the  peril  of  deceased, 
was  negligent  in  failing  to  sound  the  whistle 
to  'warn  him  of  the  approach  of  the  train. 
The  engineer  testified  that  when  the  engine 
was  within  about  100  yards  of  the  crossing, 
he  saw  deceased  (who  was  then -about  35  feet 
from   the  track),  and  realized  his  danger; 
that  he  did  not  sound  the  whistle,  but,  in- 
stead Immediately  reversed  the  engine,  think- 
ing this  the  only  recourse  to  avoid  the  colli- 
sion.    He  further  testified  that  It  was  im- 
possible to  both  sound  the  whistle  and  re- 
verse the  engine  at  the  same  time,  as  it  re- 
quired the  use  of  both  hands  to  reverse  the 
engine.     The  Court  of  Civil  Appeals  held 
that,  as  It  appeared  from  the  testimony  that 
the  engineer  pursued  the  course  which  to 
him  seemed  proper  In  the  emergency  to  avoid 
the  injury,  the  jury  was  not  Justified  In  find- 
ing that  he  was  guilty  of  negligence  in  fall- 
ing to  sound  the  whistle.    As  we  understand 
the  rule,  the  test  is  not  whether  the  engineer 
did  what  he  thought  proper  In  the  emer- 
gency to  avoid  the  collision,  but  whether  he 
did  what  a  man  of  ordinary  prudence  would 
have  done  under  the  circumstances.    What 
the  law  requires  In  such  emergencies  is  the 
exercise  of  ordinary  care  to  avoid  the  Injury. 
The  care  must,  of  course,  be  proportioned  to 
the  danger;    but  what  acts  and  expedients 
constitute  it  in  a  given  situation  is  a  ques- 
tion to  be  determined  by  the  Jury  from  the 
evidence.    Railway  Co.  v.  Reynolds,  103  Tex, 
81, 122  S.  W.  531. 

In  the  above  case,  In  discussing  this  ques- 
tion, Jndge  Williams  says: 

"The  evidence  shows  that  several  things  sag- 
tested  themselves  as  proper  to  be  done,  and  that 
tome  ot  these  were  done,  or  attempted,  by  the 
employes  to  avert  the  collision.     Was  it  best 
for  the  employes  to  do  as  the  jury  might  find 
they  did,  or  that  they  should  have  directed  their 
attention  more  to  the  stopping  of  the  engine? 
Was  what  they  did  in  the  emergency  in  which 
they  thus  suddenly  found  themselves  the  exer- 
cise ot  that  kind  and  degree  of  care  that  men 
of  ordinary  prudence  would  have  used  in  their 
situation?    We  think  it  quite  clear  that  these 
are  questions  to  be  determined  by  the  jury  and 
to  be  determined  from  the  facts  and  circum- 
stances as  they  existed  and  appeared  at  the 
time,  and  not  by  looking  backward  and  inquir- 
ing merely  whether  or  not  the  event  proved  that 
tome  other  course   than    that   pursued    would 
have  been  more  effectual  in  preventing  the  in- 
jury. *  *  *    The  most  complete  diligence  to 
stop  an  engine,   while  under  some  conditions 
constituting  all  that  could  be  expected,  might, 


under  others,  be  less  than  the  full  performance 
of  the  duty  to  exercise  the  care  of  an  ordi- 
narily prudent  person.  In  some  situations  warn- 
ings and  other  expedients  are  more  effectual 
than  any  effort  to  stop  would  be.  Sanches  v. 
San  Antonio  &  A.  P.  Ry.  Co.,  88  Tex.  120  [30 
S.  W.  431].  While  we  are  far  from  any  purpose 
to  relax  the  requirement  which  the  law,  for 
the  preservation  of  life,  makes  of  those  eon- 
trolling  agencies  in  the  operation  of  which  [it] 
is  put  in  peril,  we  must  hold  that  such  re- 
quirement is  that  they  exercise  the  care  which 
persons  of  ordinary  prudence  would  employ  in 
situations  involving  such  immediate  danger,  and 
that  the  jury  are  the  judges  as  to  what  meas- 
ures of  diligence  are  necessary  to  constitute  that 
care  under  given  circumstances." 

The  cases  of  Railway  v.  Hodges,  102  Tex. 
624,  120  S.  W.  848,  and  Sanches  v.  Railway, 
88  Tex.  117,  SO  &  W.  431,  are  to  the  same 
effect  In  the  latter  case,  as  in  this,  the 
engineer  testified  that  upon  realizing  plain- 
tiff's danger,  he  exerted  all  of  his  energy  In 
an  effort  to  stop  the  train,  thinking  that  the 
best  thing  to  do,  but  did  not  sound  the 
whistle  to  warn  plaintiff.  Commenting  upon 
this  testimony,  Judge  Denman  says: 

"We  are  of  the  opinion  that  the  jury  might 
have  found  that  the  engineer  was  guilty  of  neg- 
ligence in  failing  to  blow  the  whistle,  •  •  * 
and  that,  if  so,  plaintiff  would  have  been  enti- 
tled to  recover,  though,  negligent  in  attempting 
to  go  upon  the  track." 

[3,4]  The  jury  found  that  the  engineer 
was  guilty  of  negligence  in  falling  to  sound 
the  whistle,  and  that  such  negligence  was  the 
direct  causa  of  the  collision.     This  was  a 
finding  In  effect  that  a  man  of  ordinary  pru- 
dence,  under  the  circumstances,   upon   dis- 
covering the  peril  of  deceased,  would  have 
sounded  the  whistle,  Instead  of  attempting 
to  slow  up  the  train.    To  relieve  defendant 
of  liability  on  the  ground  that  the  engineer 
did  what  he  thought  proper  in  the  emergency 
to  avoid  the  Injury  would,  in  effect,  abolish 
the  doctrine  of  discovered  peril,  except  In 
cases  of  willful  Injury.    The  test  of  liability 
Is  not  whether  the  engineer  after  discover- 
ing the  peril  of  deceased  acted  in  good  faith, 
in  an  effort  to  avoid  the  Injury,  but  whether 
he  acted  as  a  man  of  ordinary  prudence 
would  have  acted  under  the  circumstances. 
This  was  a  question  to  be  determined  by  the 
Jury  from  the  evidence.    The  Jury  having, 
found  that  the  engineer  was  gui^T  of  ne«"\- 
gence  in  falling  to   sound  the  whistle,    ana 
that  such  negligence  was  the  proximate  c*1*"**8 
of  the  collision,  the  trial  court  properly  re 

dered  judgment  for  the  plaintiffs.  t  0j 

We  are  of  the  opinion  that  the  JnOgo^  ^ 

the  Court  of    dvll    Appeals  ^f^^o. 
versed,  and  that  of  the  trial  court  am 
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prevailing  In  this  State,  that  the  failure  of 
one  about  to  go  over  a  public  railroad  cross- 
ing to  look  and  listen  for  an  approaching 
train,  does  not,  of  Itself,  constitute  negligence 
as  a  matter  of  law.  Here,  the  question  as  to 
whether,  under  all  the  circumstances,  Trochta 
was  guilty  of  negligence  in  not  looking  or 
listening  for  the  train,  was  for  the  Jury. 
The  Jury  determined  it  against  the  defend- 
ant. 

For  this  reason,  as  well  as  that  announced 
in  the  opinion  of  the  Commission  of  Appeals, 
the  Judgment  of  the  Court  of  Civil  Appeals 
is  reversed  and  the  Judgment  of  the  District 
Court  is  affirmed. 


BRASS  v.  TEXARKANA  &  FT.  SMITH  RY. 
CO.     (No.  75-2843.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
March  3,  1920.) 

1.  Pleading  «=>129(2)— Reply  not  required 
un  deb  verified  pleading  act,  where  an- 
swer merely  pleads  denials  in  affirma- 
TIVE form;  "special  matter  of  defense." 

In  action  against  carrier  for  loss  of  goods, 
where  petition  alleged  delivery  to  the  carrier 
and  answer  denied  such  delivery  and  set  out  In 
detail  the  circumstances  under  which  the  bill 
of  lading  was  issued,  the  facts  so  alleged  in  the 
answer  were  not  to  be  taken  as  confessed,  in 
default  of  reply,  under  Verified  Pleading  Act, 
(Acts  33d  Leg.  [1913]  c.  12T,  |  6  [Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art  1829]),  requir- 
ing reply  to  any  "special  matter  of  defense"; 
for  such  provision  was  intended  to  apply  only 
to  facts  not  already  in  issue  by  allegations  of 
the  petition,  and  alleging  affirmatively  the  con- 
verse of  what  plaintiff  has  alleged  amounts 
merely  to  a  denial  and  not  "special  matter  of 
defense." 

2.  Carriers  ®=»134— Proof  of  delivery  to, 
and  nondelivery  by,  carrier  constitutes 
prima  facie  proof  of  negligence. 

In  action  against  carrier  for  loss  of  goods  by 
fire  while  awaiting  transportation,  plaintiff 
makes  a  prima  facie  case  of  negligence  by  proof 
of  delivery  of  the  goods  to  the  carrier  and  non- 
delivery by  the  carrier  at  destination. 

3.  Commerce  «=»10— Law  of  forum  governs 
liability  for  loss  of  goods  received  for 
foreign  shipment  in  absence  of  federal 
regulation. 

The  liability  of  a  carrier  for  loss  of  goods 
received  under  a  contract  for  export  to  foreign 
country  is  governed  by  the  law  of  the  forum; 
Congress  not  having  exercised  its  power  to  reg- 
ulate such  matter,  the  Hepburn  Act  and  the 
Carmack  Amendment  (U.  6.  Comp.  St.  ff  8601a, 
SOOJaa)  applying  only  when  the  shipment  is 
from  one  state  to  another. 

4.  Carriers  <g=>132— Burden  of  proof  upon 

SHIPPER  TO  SHOW  AMOUNT  OF  DAMAGE.  - 

In  action  against  carrier  for  loss  of  baled 
cotton  by  fire,  plaintiff  had  the  harden  of  show- 


ing the  amount  of  his  damage,  which  was  not 
discharged  by  evidence  failing  to  show  the 
grade  of  the  cotton  or  number  of  pounds  de- 
stroyed. 

By  the  Supreme  Court. 

5.  Evidence  «=»18— Judicial  notice  or  cot- 
ton GRADES  AND  VALUES. 

A  court  cannot  blind  its  eyes  to  knowledge 
of  a  fact  notorious  throughout  its  jurisdiction, 
as  that  cotton  marketed  in  Texas  in  any  year 
differs  in  grade  and  that  its  value  materially 
depends  upon  its  grade. 

Error  to  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District 

Action  by -Franz  Brass  against  the  Tex- 
arkana  &  Ft  Smith  /  Railway  Company. 
Judgment  for  plaintiff  was  reversed  and  set 
aside  and  judgment  rendered  for  defendant 
by  the  Court  of  Civil  Appeals  (175  S.  W.  778), 
and  plaintiff  brings  error.  Judgment  of 
Court  of  Civil  Appeals  and  of  the  trial  court 
reversed,  and  cause  remanded. 

C.  M.  Smlthdeal,  of  Dallas,  for  plaintiff  In 
error. 

Glass,  Estee,  King  &  Burford,  of  Texar- 
kana,  for  defendant  In  error. 

STRONG,  J.  The  plaintiff,  Brass,  brought 
this  action  against  the  Texarkana  &  Ft 
Smith  Railway  Company  to  recover  the  value 
of  26  bales  of  cotton,  alleged  to  have  been 
destroyed  by  fire  while  on  the  platform  of  a 
compress  at  Athens,  Tex.,  where  it  had  been 
placed  for  transportation  to  Bremen,  Ger- 
many, and  for  which  the  defendant  had, 
prior  to  the  fire.  Issued  an  export  or  foreign 
bill  of  lading.  The  case  was  tried  while  the 
Verified  Pleading  Act,  passed  by  the  Thirty- 
Third  {Legislature  (Acts  Regular  Session, 
256)  was  In  force  (Vernon's  Sayles'  Ann.  Civ. 
St  1914,  arts.  1827-1829,  1902,  1829a,  1829b). 
The  trial  court  instructed  the  jury  to  find 
for  the  plaintiff,  submitting  as  the  only  issue 
of  fact  for  their  determination  the  value  of 
the  cotton.  The  Court  of  Civil  Appeals  re- 
versed the  judgment  of  the  trial  court,  and 
rendered  judgment  In  favor  of  defendant, 
holding  that  the  verdict  directed  by  the  trial 
court  waa  unauthorized,  because  under  the 
facts  shown  by  the  sworn  and  nndenied 
pleadings  and  the  evidence  the  cotton  was 
never  actually  or  constructively  delivered  to 
defendant,  and  was  not  destroyed  while  In 
its  possession.    175  S.  W.  778. 

[1]  Plaintiff  in  his  petition,  which  was 
duly  verified,  alleged  the  delivery  of  the  cot- 
ton to  the  defendant  for  transportation,  and 
in  support  of  the  allegation  Introduced  in 
evidence  the  bill  of  lading  Issued  by  defend- 
ant prior  to  the  fire,  acknowledging  receipt 
of  the  cotton.  The  defendant  answered  un- 
der oath,  admitting  the  issuance  of  the  bill 
of  lading,  but  denying  that  the  cotton  was 
in  fact  delivered  to  it  as  recited  in  the  bill 
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of  lading.  The  answer  set  ont  in  detail  the 
circumstances  and  conditions  under  which 
the  bill  of  lading  was  issued;  but  no  evi- 
dence was  offered  by  defendant  upon  the  is- 
sue of  delivery  in  support  of  the  allegations 
contained  in  the  answer. 

It  is  contended,  however,  that  since  plain- 
tin*  failed  to  file  a  reply  to  this  portion  of  the 
answer,  the  facts  stated  therein  should  be 
taken  as  confessed  under  the  act  above  re- 
ferred to.  The  provision  of  the  act  (Ver- 
non's Sayles'  Ana  Civ.  St.  1914,  art.  1829) 
pertinent  to  the  question  under  discussion 
reads  as  follows: 

"If  any  special  matter  of  defense  shall  be 
pleaded  by  the  defendant,  the  plaintiff  shall  be 
required  to  answer  to  each  paragraph,  either 
admitting  or  denying  the  same,  or  denying  that 
he  has  any  knowledge  or  information  thereof 
sufficient  to  form  a  belief.  And  any  fact  so 
pleaded  by  the  defense  that  is  not  denied  by  the 
plaintiff  shall  be  taken  as  confessed." 

We  think  it  clear  from  the  language  used 
that  this  provision  was  intended  to  apply 
only  to  facts  not  already  in  issue  by  virtue 
of  the  allegations  of  plaintiff's  petition.  To 
allege  in  affirmative  language  the  converse 
of  what  the  plaintiff  has  already  alleged 
amounts  merely  to  a  denial  of  the  plaintiff's 
allegations,  and  does  not  constitute:  special 
matter  ft  defense,  in  contemplation  of  the 
provision  of  the  act  above  quoted.  The  an- 
swer of  defendant  merely  joined  issue  on  the 
question  of  delivery  placing  the  burden  of 
proof  on  plaintiff  to  show  that  the  cotton  was 
In  fact  delivered  to  the  defendant  prior  to 
the  Are.  The  plaintiff  made  a  prima  facie 
case  of  delivery  by  introducing  in  evidence 
the  bill  of  lading  Issued  by  defendant  ac- 
knowledging receipt  of  the  cotton;  and, 
In  the  absence  of  any  testimony  on  the  part 
of  defendant,  the  trial  court  properly  in- 
structed the  Jury  to  find  for  plaintiff  upon 
this  issue. 

[2]  The  bill  of  lading  issued  by  defendant 
contained  a  provision  that  the  carrier  should 
not  be  liable  for  the  destruction  of  the  cotton 
by  fire,  and  the  contention  is  made  that  the 
burden  was  on  plaintiff  to  show  that  the  loss 
occurred  through  the  'negligence  of  defend- 
ant. Whatever  may  be  the  rule  in  other  ju- 
risdictions, it  is  well  settled  in  this  state  that 
It  is  sufficient  for  the  plaintiff,  In  a  case  of 
this  character,  to  prove  that  the  goods  were 
delivered  to  the  carrier  and  that  they  have 
not  been  received  at  their  point  of  destina- 
tion. This  makes  a  prima  facie  case  of  neg- 
ligence, which  the  carrier  must  rebut,  or  the 
plaintiff  will  recover.  Ryan  v.  Railway,  65 
Tex.  10,  57  Am.  Rep.  589;  Railway  Co.  v. 
Manufacturing  Co.,  79  Tex.  28, 14  S.  W.  785; 
Railway  v.  Richmond,  94  Tex.  578,  63  S.  W. 
619. 

[3]  We  cannot  agree  with  the  contention  of 
counsel  that,  because  plaintiff's  cause  of  ac- 
tion is  based  on  a  contract  covering  a  for- 
218  S.W.-66 


eign  shipment,  it  is  incumbent  on  the  state 
courts  to  follow  the  holding  of  the  Supreme 
Court  of  the  United  States,  which  is  in  con- 
flict with  that  of  the  Supreme  Court  of  Tex- 
as on  this  question.  The  Interstate  Com- 
merce Law,  known  as  the  Hepburn  Act,  24 
Stat,  at  L.  379-382,  c.  104,  as  amended  by 
what  is  known  as  the  Carmack  Amendment 
of  June  29,  1906,  34  Stat,  at  L.  584,  c.  3591 
(TJ.  S.  Comp.  St  §{  8604a,  8604aa),  was  in 
force  at  the  time  of  the  shipment  herein. 
The  original  act  contained  no  provision  reg- 
ulating or  affecting  the  liability  of  the  car- 
rier for  loss  or  damage  to  property  delivered 
to  it  for  interstate  or  foreign  shipment. 
The  Carmack  Amendment,  which  deals  with 
such  liability,  applies  only  when  the  shipment 
is  from  "a  point  in  one  state  to  a  point  In 
another  state,"  and  Is  without  application  to 
foreign  shipments.  The  constitutional  pow- 
er of  Congress  to  regulate  contracts  between 
the  shipper  and  the  carrier  of  a  foreign  ship- 
ment, by  defining  the  liability  of  the  carrier 
for  loss,  delay  or  damage  to  the  property 
covered  by  such  contract,  cannot  be  doubted ; 
but,  in  the  absence  of  legislation  by  Congress 
upon  the  subject,  the  law  of  the  forum  will 
govern  in  determining  the-  liability  of  the 
carrier  under  such  contracts.  Adams  Ex- 
press Co.  v.  Croninger,  226  TJ.  S.  491,,  33  Sup. 
Ct.  148,  57  L.  Ed.  314,  44  L.  R.  A.  (N.  S.)  257; 
Pennsylvania  Ry.  Co.  v.  Hughes,  191  TJ.  S. 
477,  24  Sup.  Ct.  132,  48  I*  Ed.  268. 

[4]  We  think  the  contention  of  defendant 
in  error  that  the  verdict  of  the  jury  is  not 
supported  by  the  evidence  should  be  sus- 
tained. The  burden  was  on  plaintiff,  under 
the  pleading,  to  show  the  amount  of  his  dam- 
age. No  evidence  was  offered  as  to  the  grade 
of  the  cotton  or  the  number  of  pounds  de- 
stroyed. In  the  absence  of  such  testimony, 
the  Jury  could  not  correctly  determine  the 
amount  plaintiff  was  entitled  to  recover. 
There  being  no  evidence  to  sustain  the  find- 
ing of  the  jury  on  this  issue,  the  judgment 
of  the  trial  court  must  be  reversed. 

We  are  of  opinion,  for  the  reasons  stated, 
that  the  judgment  of  the  Court  of  Civil  Ap- 
peals and  that  of  the  trial  court  should  be 
reversed,  and  the  cause  remanded  for  anoth- 
er trial. 

By  the  Supreme  Court.        ' 

PHILLIPS,  O.  J.  [6]  The  holding  of  th* 
Commission  of  Appeals  on  the  questions  dis- 
cussed in  its  opinion  Is  approved.  The  plain- 
tiff's failure  to  prove  his  damages  requires 
a  reversal  of  the  trial  court's  judgment. 
There  was  evidence  from  which  the  weight 
of  the  bales  of  cotton  could  be  deduced,  and 
of  the  value  per- pound  at  Athens  of  cotton 
of  a  certain  grade,  but  there  was  no  proof 
that  this  cotton  was  of  that  grade,  and  none 
at  all  as  to  its  grade.  We  cannot  assume 
that  all  cotton  raised  in  North  and  East  Tex- 
as in  the  year  of  this  shipment  was  of  the 
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grade  of  basis  middling — the  grade  to  which 
the  evidence  of  value  here  related,  when  It 
Is  universally  known  that  cotton  marketed  In 
Texas  In  any  year  differs  In  grade  and  Its 
value  materially  depends .  upon  Its  grade. 
Such  must  be  assumed  for  this  verdict  to  be 
sustained.  A  court  cannot  blind  Its  eyes  to 
the  knowledge  of  a  fact  which  is  notorious 
throughout  its  Jurisdiction. 

The  Judgments  of  the  Court  of  Civil  Ap- 
peals and  District  Court  are  reversed  and 
the  cause  is  remanded  to  the  District  Court 
for  further  trial. 


Ex  parte  MONTGOMERY.    (No.  5091.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  28, 

1920.     On  Motion  for  Rehearing, 

Feb.  18, 1920.) 

1.  Criminal  law  «=>13— Statute  making  it 
a  chime  to  falsely  pack  a  bale  of  cotton 
held  not  void  fob  indefiniteness. 

Acts  1st  Called  Seas.  85th  Leg.  (1917)  c. 
41,  |  47  (Vernon's  Ann.  Pen.  Code  Supp.  1918, 
art.  977m),  making  it  a  crime  to  "falsely  pack 
a  bale  of  cotton,"  held  not  so  indefinite  as  to  be 
unconstitutional  or  violative  of  Pen.  Code  1911, 
art  6,  the  quoted  words  having  a  clear  meaning 
as  required  by  Pen.  Code  1911,  arts.  9  and  10, 
in  view  of  Code  Cr.  Proc.  1911,  arts.  58  and  59. 

2.  Cannes al  law  <s=»13  —  Statute  rot  RE- 
QUIRED TO  SPECIFY  THE  DIFFERENT  WAYS  IN 
WHICH  THE  DENOUNCED  OFFENSE  MAT  BE 
COMMITTED. 

It  is  not  necessary  to  put  into  a  statute 
mention  of  all  the  specific  ways  in  which  the 
offense  therein  set  forth  may  be  committed. 

&  Weights  and  measures  «=»12— Require- 
ments OF  INDICTMENT  OB  INFORMATION 
CHARGING  THE  FALSE  PACKING  OF  BALK  OF 
COTTON    STATED. 

In  prosecution  for  falsely  packing  a  bale 
of  cotton  under  Acts  1st  Called  Sess.  35th  Leg. 
(1917)  c.  41,  {  47  (Vernon's  Ann.  Pen.  Code 
Supp.  1918,  art.  977m),  an  indictment  or  in- 
formation should  charge  the  particular  matter 
constituting  the  act  or  fraud  relied  on  by  the 
state  in  a  given  case,  by  charging  that  defend- 
ant with  intent  to  defraud  did  falsely  pack  a 
bale  of  cotton  by  then  and  there  placing  certain 
sand,  earth,  stones,  or  other  foreign  substance 
in  said  bale  of  cotton  so  that  the  reasonable 
result  thereof  would  be  to  defraud  the  per- 
sons dealing  with  said  bale. 

4.  Weights   and   measures   «=»12— Statute 
making  it  a  crime  *t0  falsely  pack  a 
bale  of  cotton  construed. 
Acts  1st  Called  Sess.  35th  Leg.  (1817)   c. 
41,  S  47  (Vernon's  Ann.  Pen.  Code  Supp.  1918, 
art  977m),  making  it  a  crime  to  "falsely  pack 
a  bale  of  cotton,"  held  to  prohibit  the  false 
packing  of  bale  of  cotton  with  intent  to  de- 
fraud by  placing  sand,  earth,  stones,  or  other 
foreign  substances  in  the  bale  of  cotton  or  in 
some  other  way  doing  something  to  such  bole 


of  cotton  that  the  reasonable  result  would  be 
to  defraud  the  persons  dealing  therewith. 

Appeal  from  Hunt  County  Court;  A.  J. 
Gates,  Judge. 

Ex  parte  application  for  writ  of  habeas 
corpus  by  V.  H.  Montgomery.  Petitioner  re- 
manded to  custody  of  sheriff,  and  he  appeals. 

Affirmed. 

Clark  ft  Sweeten  and  Dlnsmore,  McMahan 
&  Dlnsmore,  all  of  Greenville,  for  appellant 

C.  M.  Cureton,  Atty.  Geo.,  and  Alvln  M. 
Owsley,  Asst  Atty.  Gen.,  for  the  State. 

LATTIMORB,  J.    This  case  comes  before 

as  on  appeal  from  a  judgment  of  the  district 
court  of  Hunt  county,  wherein,  on  a  hearing 
npon  his  writ  of  habeas  corpus,  the  appellant 
was  remanded  to  the  custody  of  the  sheriff 
of  said  county.  Appellant  was  charged  by  in- 
formation in  the  county  court  of  said  county 
with  the  offense  of  falsely  packing  a  bale  of 
cotton,  said  prosecution  being  under  section 
47  of  chapter  41  of  the  Acts  of  the  First  Call- 
ed Session  of  the  Thirty-Fifth  Legislature 
(Vernon's  Ann.  Pen.  Code  Supp.  1918,  art. 
977m);  and,  alleging  that  the  language  of 
said  act,  to  wit,  "falsely  pack  a  bale  of  cot- 
ton," was  so  indefinite  and  of  such  doubtful 
construction  as  that  it  could  not  be  under- 
stood, the  relator  sued  out  a  writ  o*,  habeas 
corpus  before  the  district  judge  of  Bald 
county,  by  whom,  upon  a  hearing,  he  was  re- 
manded to  the  custody  of  the  sheriff. 

A  large  number  of  authorities  are  cited  by 
the  appellant,  but  the  same  hardly  seem  to  us 
to  be  fairly  applicable  or  decisive. 

[1]  Articles  58  and  59  of  our  Code  of  Crim- 
inal Procedure  direct  that  the  words  used  in 
our  Code  be  taken  in  their  usual  sense,  unless 
otherwise  directed.  Mr.  Webster  defines  the 
word  "pack"  as  meaning  to  make  up  Into  a 
pack,  a  bale,  or  bundle;  to  stow  articles  se- 
curely for  transportation,  etc.  There  is  prob- 
ably no  better  understood  word  In  ordinary 
use  than  the  word  "falsely."  The  citizens  of 
this  state  are  very  familiar  with  what  is 
meant  by  packing  cotton  into  a  bale  or  bundle 
Do  the  people  know  what  ought  fairly  to  go 
into  such  a  bale?  Do  they  know  what  the  peo- 
ple dealing  with  such  bales  or  bundles  have 
a  right  to  expect  to  be  placed  therein?  We 
think  they  do,  and  that  both  words,  "falsely" 
and  "pack,"  are  of  no  doubtful  import  or  con- 
struction, and  that  both  of  said  words,  msed 
together  as  applicable  to  a  bale  of  cotton,  con- 
vey a  clear  meaning,  such  as  is  contemplated 
by  articles  9  and  10  of  our  Penal  Code. 

[2-4]  It  is  not  necessary  to  put  into  a  stat- 
ute mention  of  all  the  specific  ways  In  which 
the  offense  therein  set  forth  may  be  com- 
mitted, and  we  might  take  much  time  in  enu- 
merating, for  the  sake  of  illustration,  but  do 
not  deem  it  necessary.    Our  statutes  denounce 
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unlawful  homicide  as  murder,  but  the  plead- 
er1 is  required  to  go  farther  and  put  Into  his 
Indictment  the  specific  means  by  which  the 
noxaicide  in  the  instant  case  was  committed. 
Our  Penal  Code  prohibits  in  general  terms 
libel,  forgery,  and  other  offenses  too  numer- 
ous to  mention,  pleading  which,  the  prose- 
cuting officer  must  set  out  the  facts  consti- 
tuting the  particular  offense  charged  in  the 
given  case.     We  do  not  believe  the  words  used 
In  this  case  are  of  such  doubtful  Import  or 
construction  as  to  render  this  statute  vague 
or   uncertain,  or   subject   to   the   criticisms 
of  appellant.    However,  inasmuch  as  this  par- 
ticular statute  does  not  appear  to  have  been 
construed,  we  desire  to   say   that   in   prose- 
cutions thereunder  we  think  the  Indictment 
or  Information,  to  be  sufficient,  should  charge 
Che  particular  matter  constituting  the  act  or 
fraud  relied  on  by  the  state  In  a  given  case; 
that  is,  should  charge  that  A.  B.,  with  Intent 
to  defraud,  did  falsely  pack  a  bale  of  cotton 
by  then  and  there  placing  certain  sand,  earth, 
stones,  or  other  foreign  substance  in  said  bale 
of  cotton,  or  in  some  other  way  doing  some- 
thing'to  said  bale  of  cotton,  so  that  the  rea- 
sonable result  thereof  would  be  to  defraud  the 
persons  dealing  with  such  bale.    We  do  not 
attempt  to  define  all  of  the  manners  in  which 
this  statute  might  be  violated,  but  in  a  gener- 
al way  indicate  the  above. 

The  only  attack  in  the  court  below  upon 
this  information  being  that  the  law  was  un- 
constitutional and  violative  of  the  provisions 
of  article  6  of  our  Penal  Code,  we  think  the 
trial  court  correctly  remanded  appellant. 

No  errors  appearing  In  the  Judgment  of  the 
trial  court,  the  Judgment  will  be  affirmed. 

On  Motion  for  Rehearing. 

Appellant  flies  a  motion  for  rehearing,  sub- 
mitting the  same  propositions  as  were  con- 
tained in  his  former  presentation,  and  cites 
substantially  the  same  authorities  as  relied 
upon  in  his  original  hearing. 

Some  additional  authorities  from  other 
states  are  cited  which,  without  specific  re- 
view, we  do  not  think  to  be  In  point  Appel- 
lant also  cites  the  recent  case  of  Griffin  v. 
State,  218  S.  W.  404,  handed  down  by  this 
court,  which  case,  appellant  contends,  decides 
the  questions  Involved  in  this  case.  In  our 
view,  appellant  misapprehends  the  Griffin 
Case,  which  Involved  the  sufficiency  of  a  law 
attempting  to  regulate  the  lights  permissible 
on  an  automobile;  said  law  forbidding  the  use 
of  lamps  which  "shall  project  forward  a  light 
of  such  glare  and  brilliancy  as  to  seriously 
interfere  with  the  sight  of,  or  temporarily 
blind  the  vision  of,  the  driver  of  a  vehicle  ap- 
proaching from  an  opposite  direction." 

Construing  the  language  of  said  law,  we 
held  it  impossible  of  determination  by  one  ac- 
cused as  to  what  kind  of  lights  he  might  use, 


In  advance  of  ascertaining  the  kind  and  char- 
acter of  eyesight  of  the  driver  of  the  ap- 
proaching vehicle,  and  that  to  leave  the  ques- 
tion of  criminality  vel  non  dependent  on  pe- 
culiarities of  vision  of  any  number  of  ap- 
proaching drivers  was  too  indefinite  and  un- 
certain. 

We  are  unable  to  see  any  similarity  in  the 
description  of  an  offense  which  forbids  the 
false  packing  of  a  bale  of  cotton,  and  that 
held  bad  In  the  Griffin  Case.  To  uphold  ap- 
pellant's contention  here,  wonld  be  to  declare 
unconstitutional  for  uncertainty  our  slander' 
statute,  which  forbids  in  terms  the  false  Im- 
putation of  want  of  chastity  of  an  unmarried 
female;  also  our  statute  forbidding  the  pub- 
lication of  another  as  a  coward,  or  by  other 
opprobrious  language,  and  the  statute  on 
making  false  entries  by  the  clerks  of  courts, 
and  the  giving  of  false  certificates  by  officers, 
and  false  impersonation  of  officers,  and  many 
other  statutes,  too  numerous  to  mention.  We 
recognize  that  It  would  be  no  good  reason  for 
upholding  the  statute  objected  to  In  the  in- 
stant case  simply  because  other  statutes 
might  thereby  be  attacked  or  involved,  but 
there  are  so  many  statutes  frequently  In- 
voked and  discussed  which  are  no  more  defi- 
nite and  certain  than  the  one  under  discus- 
sion that  attention  was  called  to  this  fact  by 
us.  We  think  that  to  charge  one  with  falsely 
packing  a  bale  of  cotton  in  manner  and  form 
as  substantially  set  out  In  our  original  opin- 
ion sufficiently  puts  him  on  notice  of  the 
charge  against  him,  and  that  the  statute  In 
question  is  not  obnoxious  as  being  too  vague 
and  uncertain,  and  the  motion  for  rehearing 
is  overruled. 


WASHINGTON   v.    STATE. 


(No.  6674.) 
Feb. 


(Court  of  Criminal  Appeals  of  Texas. 
IS,  1920.) 

1.  Cbminai,  law  «=>958(6),  1111(1)— Ground 
fob  new  trial  con8idkbed  on  appeal, 
when  supported  by  uncontradicted  af- 
fidavits). 

When  a  motion  for  new   trial,  setting  "up 
newly  discovered  evidence,  la   properly  sworn 
to,   and   the  affidavits  of   the   witnesses   from 
whom  such  new  evidence  is  expected   are  at- 
tached to  and  made  a  part  of  said  motion,  the 
same  should  be  considered  as  properly  before 
the   trial   court  and  the    appellate   court,   and 
such   matters  of   evidence    must  be   taken  as 
true,  unless  the  state  sees  fit  to  file  its   trav- 
erse under  Vernon's  Ann.  Code  Cr.  Ptoc.  Xttio. 
art.  841,  and  the  court    hears   evidence    upon 
the  issue  thus  made. 

2.  Cmminal  law  «=»942W- 5W«    "*■? °^. 

EBED    IMPEACHING    EVIDENCE    DOES      N«l 
QUIBE  NEW  TRIAL. 

Action  of  the  trial  court  in  ^nying    *  "^ 
tion  for  new  trial  upon   the   ground    otww 
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discovered  evidence,  wholly  impeaching  in  char- 
acter, will  not  be  reversed. 

8.  Criminal  uw  ig=>1159(4)— Credibility  of 

■EVIDENCE  FOB  JURY. 

On  appeal  in  a  criminal  case,  an  argument 
that  the  conviction  was  had  on  perjured  tes- 
timony cannot  be  considered,  where  enough 
facts  were  in  evidence  to  justify  the  belief  of 
the  jury  in  the  guilt  of  accused,  and  to  support 
their  finding;  the  credibility  of  the  witnesses 
being  ordinarily  for  the  jury. 

Appeal  from  District  Court,  Leon  County; 
Ben.  H.  Powell,  Judge. 

Lee  Washington  was  convicted  of  man- 
slaughter, and   appeals.     Affirmed. 

Alvin  M.  Owsley,  Asst.  Atty.  Gen.,  for  the 
State. 

LATTIMORB,  J.  It  appears  from  the  rec- 
ord that  at  a  former  trial  of  this  cause  in 
the  court  below  the  Jury  convicted  appellant 
of  manslaughter,  which  verdict  was  set  aside, 
and  that  on  the  instant  trial  he  was  again 
convicted  of  manslaughter,  and  a  verdict  of 
two  years'  confinement  in  the  penitentiary 
assessed  against  him. 

[1]  No  briefs  are  on  file  for  appellant,  and 
but  one  contention  appears  to  be  made  in 
the  motion  for  new  trial,  the  same  being  that 
of  newly  discovered,  evidence.  Appellant 
attached  to  his  motion,  setting  up  the  above 
ground  and  duly  sworn  to,  the  affidavits  of 
the  two  parties  whose  evidence  is  alleged  to 
be  newly  discovered.  No  controverting  plea, 
or  traverse  of  the  matters  contained  in  said 
motion,  was  filed  by  the  state,  and  no  evi- 
dence heard  by  the  lower  court  at  the  time 
of  the  presentation  of  said  motion.  We  be- 
lieve it  correct  practice  when  a  motion  for 
a  new  trial,  setting  up  newly  discovered 
evidence,  is  properly  sworn  to,  and  the  af- 
fidavits of  the  witnesses  from  whom  such 
new  evidence  is  expected,  are  attached  to 
and  made  a  part  of  said  motion,  that  same 
shall  be  considered  as  properly  before  the 
trial  court  and  this  court,  and  that  such 
matters  of  evidence  must  be  taken  as  true, 
unless  the  state  sees  fit  to  file  its  traverse 
under  our  article  841,  Vernon's  Code  of 
Criminal  Procedure,  and  the  court  hear  evi- 
dence upon  the  issue  thus  made.  Stall  worth 
v.  State,  66  Tex.  Cr.  R.  428,  147  S.  W.  238 ; 
Vernon's  C.  C.  P.  p.  806,  notes  12,  13. 

[2]  In  the  instant  case,  appellant  attached 
to  his  motion  setting  up  newly  discovered 
evidence  the  affidavits  of  J.  J.  Durst  and  T. 
H.  Flint  Examining  said  affidavits,  it  ap- 
pears that  each  sets  out  as  the  purported 
newly  discovered  evidence  only  statements 
made  by  one  George  Simpson,  a  witness  for 
the  state,  after  the  alleged  homicide,  which 
statements  are  purported  to  have  been  made 
by  said  Simpson  to  the  affiants,  and  which 


statements  are  contradictory  of  testimony 
given  on  the  trial  by  said  Simpson.  Such 
being  the  case,  the  proposed  testimony  of 
Durst  and  Flint  is  wholly  impeaching  in 
character,  and  would  be  admissible  upon 
trial  for  no  other  purpose ;  and  the  uniform 
holding  of  this  court  in  such  case,  as  far  as 
we  are  aware,  is  that  we  will  not  reverse. 
Section  202,  Branch's  Ann.  Penal  Code,  and 
authorities;  Johnson  v.  State,  79  Tex.  Cr. 
R.  635,  187  S.  W.  336;  Mays  v.  State,  78 
Tex.  Cr.  R.  75,  179  S.  W.  1192 ;  McHenry  v. 
State,  76  Tex.  Cr.  R.  273,  173  S.  W.  1020; 
Taylor  v.  State,  75  Tex.  Or.  R.  20,  169  S. 
W.  672. 

[3]  In  oral  argument,  appellant  urged  that 
the  conviction  was  had  on  perjured  testi- 
mony, and  therefore  should  not  stand-  These 
matters  are  ordinarily  for  the  Jury.  The 
witnesses  were  before  them.  We  observe 
that  said  witnesses  were  mainly  negroes: 
and,  while  there  is  no  question  that  contra- 
dictions appear  in  their  testimony,  enough 
facts  were  In  evidence  to  justify  the  belief 
of  the  Jury  In  the  guilt  of  appellant,  and  to 
support  their  finding.  The  case  has  been 
tried  twice,  each  trial  resulting  in  his  con- 
viction. 

No  error  appearing,  the  judgment  of  the 
trial  court  is  affirmed. 


REVnX  T.  STATE.    (No.  5429.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  10, 

1919.  On  Motion  for  Rehearing,  Jan.  14. 

1920.  On   Further   Motion    for   Rehearing. 
Feb.  18,  1920.) 

1.  Indictment  and  information  «=>32(3)— 
Indictment  must  conclude  aqainst  tux 
peace  and  dignity  of  the  state. 

Where  an  indictment  failed  to  conclude  with 
the  words  "against  the  peace  and  dignity  of  the 
state"  or  any  equivalent  declaration,  it  was 
void  under  Const,  art.  5,  §  12,  declaring  that 
prosecutions  shall  be  carried  on  in  the  name 
of  the  state  of  Texas  and  shall  conclude 
"against  the  peace  and  dignity  of  the  state." 

On  Further  Motion  for  Rehearing. 

2.  Criminal  law  $=>627(2)  —  Refusal  of 
court  to  direct  service  of  indictment  re- 
quested st  accused  is  error. 

Where  no  copy  of  the  indictment  had  been 
served  on  accused,  it  appearing  that  before  it 
was  returned  he  had  been  arrested  and  given 
an  appearance  bond,  held  that,  where  accused 
demanded  service  of  a  copy  of  the  indictment 
before  trial,  the  refusal  of  the  court  to  direct 
service  was  reversible  error ;  accused  being  en- 
titled to  service  of  a  copy  under  Vernon's  Ann. 
Code  Cr.  Proc.  1916,  art  553,  even  though  he 
was  at  liberty  on  bond. 
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S.  CanrmAL  law  «=»590(1)— Defendant  who 

WAS  AT  LABQB  ON  BAIL  X8  NOT  ENTITLED  TO 
TWO  DAYS'  DELAY  UPON  SEBVICEt  OF*  INDICT- 
MENT. 

"Where  defendant  was  at  large  on  bond, 
ft  eld  that,  while  he  was  entitled  to  service  of 
indictment  on  demands  he  was  not,  under 
"Vernon's  Ann.  Code  Or.  Proc.  1916,  art.  557, 
entitled  to  two  days'  delay  for  preparation 
for  trial  upon  his  demanding  service  of  indict- 
ment. 

Appeal  from  District  Court,  Upshur  Coun- 
ty ;  W.  K.  Stephens,  Special  Judge. 

Henry  Revill  was  convicted  of  burglary, 
and  he  appeals.  Reversed,  and  cause  re- 
manded. 

C.  E.  Florence,  of  Gilmer,  for  appellant 
Alvin  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  [1]  The  appellant  Is  charged 
by  indictment  with  the  offense  of  burglary. 
The  Indictment  falls  to  conclude  with  the 
words  "against  the  peace  and  dignity  of  the 
state,"  and  contains  no  equivalent  declaration. 
The  Constitution  (article  5,  §  12)  contains  the 
following: 

"All  prosecutions  shall  be  carried  on  in  the 
name  and  by  the  authority  of  the  state  of  Tex- 
as, and  shall  conclude  'against  the  peace  and 
dignity  of  the  state.'  " 

This  Is  an  Imperative  command,  and  the 
failure  to  observe  it  renders  the  indictment 
void.  Bird  v.  State,  37  Tex.  Cr.  R.  408,  35 
S.  W.  382;  Harris"  Constitution,  p.  430. 

The  insufficiency  of  the  indictment  requires 
that  the  Judgment  be  reversed,  and  the  cause 
ordered  dismissed. 

On  Motion  for  Rehearing. 

The  conviction  was  for  burglary.  The  ap- 
pellant, before  announcing  ready  for  trial, 
presented  to  the  court  a  motion  in  writing 
stating  that  he  was  not  under  bond  when  the 
indictment  was  returned,  had  not  been  served 
with  a  certified  copy  of  the  indictment,  and 
concluded  as  follows: 

"Wherefore  we  respectfully  ask  the  court 
to  postpone  this  cause  for  at  least  two  full 
days,  and  that  the  officers  be  required  to  serve 
him  a  copy  of  said  indictment  before  he  is  re- 
quired to  further  answer  herein." 

It  appears  from  the  bill  as  qualified  that 
the  appellant  had  not  been  served  with  a 
copy  of  the  indictment,  and  that  no  copy  was 
delivered  to  him ;  that  at  the  time  of  the  in- 
dictment be  was  under  bond.  The  bill  of  in- 
dictment was  returned  in  July,  1918;  ap- 
pellant having  previously  been  arrested  and 
given  an  appearance  bond.  After  his  arrest 
on  July  6,  1918,  he  was  again  released  upon 
baiL  The  cause  was  continued,  and  this  trial 
took  place  at  a  subsequent  term  of  the  court 
February  8,  1919.     The  appellant  being  at 


large  on  bail  at  the  time  the  Indictment  was 
filed,  the  law  did  not  require  that  he  be  serv- 
ed with  a  copy  of  the  indictment.  Code  of 
Orim.  Procedure,  art  553.  He  was,  however, 
entitled  to  a  copy  of  the  Indictment  upon 
making  bis  request  therefor  of  the  clerk.  It 
Is  manifest  from  the  bill  of  exceptions  that 
the  object  sought  by  the  appellant  was  that 
the  trial  be  delayed  two  days,  and  that  the 
motion  was  directed  to  that  end  upon  the 
mistaken  theory  that  the  appellant  had  been 
in  custody  at  the  time  the  indictment  was 
filed.  He  or  his  counsel  could,  at  any  time 
within  office  hours  during  the  six  months  in- 
tervening between  the  time  he  was  Indicted 
and  released  on  bail  and  the  time  of  his  trial, 
have  requested  the  clerk  to  deliver  a  copy  of 
the  indictment.  His  failure  to  do  so  renders 
his  present  complaint  unavailable,  particular- 
ly in  view  of  the  fact  that  the  motion  made 
was  manifestly  not  intended  nor  at  the  time 
construed  by  the  court  or  counsel  as  a  request 
for  a  copy  of  the  indictment,  but  as  stated, 
was  a  demand  for  delay  on  the  theory  that 
the  circumstances  were  such  as  to  require 
the  service  of  a  certified  copy  of  the  indict- 
ment. It  has  been  frequently  declared  that, 
when  the  facts  are  such  as  to  require  the 
service  of  a  certified  copy  of  an  indictment 
as  required  by  artieles  551  and  552,  Code  of 
Crim.  Procedure,  the  accused  may  by  his  con- 
duct waive  the  right  (Barrett  v.  State,  9  Tex. 
App.  33;  Rice  v.  State,  49  Tex.  Or.  R.  574, 
94  S.  W.  1024;  Keener  v.  State,  51  Tex.  Cr. 
R.  590,  103  S.  W.  904);  and  this  principle 
has  been  applied  to  the  provision  of  the  stat- 
ute requiring  the  clerk  on  demand  to  deliver 
to  the  accused  a  copy  of  the  indictment  (Sco- 
ville  v.  State,  77  S.  W.  792;  Encyc.  of  Plead- 
ing and  Practice,  vol.  10,  p.  471;  Record  . 
v.  State.  36  Tex.  521). 

On  a  former  hearing  the  prosecution  was 
ordered  dismissed  because  of  a  defective  in- 
dictment It  now  appears  on  a  motion  for 
rehearing  that  the  original  Indictment  was 
not  defective,  but  that  it  was  incorrectly 
copied  in  the  transcript  This  has  been  rem- 
edied, and  the  reversal  and  order  of  dismissal 
are  set  aside,  the  motion  for  rehearing  grant- 
ed, and  the  Judgment  affirmed. 

On  Further  Motion  for  Rehearing. 

DAVIDSON,  P.  J.  The  appeal  herein  was 
dismissed  for  reasons  stated  In  the  opinion 
dismissing  it.  Later,  upon  proper  showing, 
it  was  reinstated,  and  the  judgment  affirmed. 
It  is  claimed  on  this  motion  for  rehearing 
that  the  affirmance  should  not  have  obtained. 

The  question  at  issue  was  the  failure  of  the 
court  to  grant  appellant's  request  to  have  a 
certified  copy  of  the  indictment  served  upon 
him  before  going  to  trial.  The  facts  show 
that  he  was  arrested  at  the  term  of  court  at 
which  the  indictment  was  returned,  July, 
1918;  that  he  was  tried  at  the  following  Jan- 
uary term,  1919.    When  the  case  was  called 
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for  trial  In  January,  he  filed  Ms  request  to 
have  a  certified  copy  of  the  Indictment  served 
upon  him,  and  It  may  be  stated  also  it  was 
for  the  purpose  of  having  the  two  days  al- 
lowed by  the  statute  In  which  to  prepare  for 
trial  and  file  such  pleadings  as  he  saw  proper. 
There  was  no  question  of  the  fact  that  ap- 
pellant made  the  request  for  service  of  copy 
of  the  Indictment  The  case  was  affirmed  up- 
on the  theory  that  at  the  July  term  It  was 
continued, "and  also  that  appellant  was  under 
bond  at  the  time  the  indictment  was  returned, 
fixed  by  the  justice  of  the  peace  In  an  examin- 
ing trial,  and  that  he  was  under  this  bond 
at  the  time  of  the  return  of  the  indictment  In 
July,  1918.  A  certificate  of  the  clerk  attached 
to  the  motion  for  rehearing,  manifests  the 
fact  that  at  the  July  term  the  case  was  not 
called  for  trial,  and  there  were  no  orders  of 
any1' character  entered  upon  the  docket  The 
former  opinion  will  be  modified  In  accordance 
with  the  certificate  of  the  clerk. 

The  case  not  being  called  and  no  orders 
entered  at  the  July  term  did  not  put  appel- 
lant upon  diligence  to  call  for  a  copy  of  the 
indictment  The  facts  show  he  was  not  in 
custody  at  the  time  of  the  return  of  the  In- 
dictment, but  if  be  was  under  bond,  then  the 
statute  (article  651,  C.  0.  P.)  did  not  require 
the  clerk  to  issue  a  certified  copy  of  indict- 
ment to  be  served  upon  appellant  by  the  sher- 
iff under  the  terms  of  article  552,  C.  C  P. 
He  would,  nevertheless,  have  the  right  to  call 
for  a  copy  of  the  Indictment  under  article  1, 
S  10,  of  the  Constitution,  and  article  553,  O. 
C.  P.  He  did  make  the  demand  and  was  re- 
fused. He  was  certainly  entitled  to  have 
this  copy  in  any  event  but  if  the  facts  were 
properly  shown  that  he  was  under  bond  at 
the  time  of  his  arrest,  then  we  would  hold 
that  he  was  entitled  to  have  copy  of  the  in- 
dictment at  the  time  he  called  for  It,  but  not 
entitled  to  a  postponement  of  the  case.  Such 
we  understand  to  be  the  weight  of  authority 
as  shown  by  the  cases.  The  question  here  is 
whether  or  not  it  is  shown  he  was  under 
bond.  The  court,  in  qualifying  the  bill  of 
exceptions  refusing  appellant's  request  to 
have  copy  of  the  indictment,  states  It  was  not 
known  to  himself  or  to  counsel  for  appellant 
that  the  party  had  been  arraigned  before 
the  Justice  of  the  peace  and  was  under  bond 
at  the  time  of  the  return  of  the  indictment. 
He  certifies  this  was  not  shown  by  the  record. 
This  seems,-  therefore,  to  be  stated  by  the 
Judge  without  the  introduction  of  any  evi- 
dence. There  was  no  evidence  Introduced  up- 
on the  question,  and  the  Judge  making  the 
certificate  did  not  testify.  How  or  where  he 
got  his  Information  is  not  stated.  It  is  also 
shown  by  the  bill  that  appellant  excepted  to 
the  qualification  and  statement  of  the  trial 
judge.  We  are  of  opinion  under  the  authori- 
ties that  appellant  was  entitled  to  service  of 
the  copy  as  provided  in  article  551,  C.  0.  P. 
If  the  Judge  desired  to  testify  or  state  facts 
dehors  the  record,  then  he  should  have  taken 


the  witness  stand  aa  any  other  witness,  or  if 
he  was  stating  facts  that  come  to  his  knowl- 
edge by  hearsay  in  regard  to  a  trial  in  the 
examining  court,  he  should  have  proper  evi- 
dence before  the  court  that  such  were  the 
facts.  The  qualification  of  the  judge  must 
state  facts  that  occur  in  court  and  under  his 
cognizance  as  a  judge,  or,  if  it  be  extraneous 
and  dehors  the  record,  then  proper  evidence 
must  be  shown,  and,  if  he  desires  to  make 
statement  of  facts  himself,  he  must  take  the 
stand  as  any  other  witness  In  order  to  ver- 
ify those  facts.  He  cannot  go  out  and  in- 
form himself  of  facts  bearing  upon  a  case 
and  then  come  into  court  or  use  in  court  the 
facts  thus  obtained.  They  must  be  in  the  rec- 
ord. Appellant  is  entitled  to  be  confronted 
by  the  witness  against  him  and  the  testimony 
that  he  Is  to  meet.  The  judge's  information 
or  statement  may  or  may  not  be  correct. 
Doubtless  It  may  have  occurred  as  he  stated, 
but  this  Is  not  sufficient.  This  question  came 
In  Leonard  v.  State,  53  Tex.  Cr.  R.  187,  109 
S.  W.  140.  The  opinion  was  written  by  Judge 
Ramsey.  This  proposition  was  again  reas- 
serted In  Graham  v.  State,  72  Tex.  Cr.  R. 
9,  160  S.  W.  714.  The  doctrine  was  again 
reasserted  in  Bulllngton  v.  State,  78  Tex.  Cr. 
R.  187,  180  S.  W.  679,  and  again  reaffirmed 
in  Lagow  v.  State,  81  Tex.  Cr.  R.  460,  at  page 
462, 197  S.  W.  217.  So  that  doctrine  seems  to 
be  well  settled.  If  it  was  a  properly  verified 
fact  that  appellant  was  under  bond  at  the 
time  that  he  was  arrested,  then  the  court  did 
not  err.  If  he  was  not  under  bond,  then 
his  request  should  have  been  granted.  The 
statement  of  the  Judge  cannot  be  regarded  as 
proof  of  the  fact  that  appellant  was  under 
bond.  As  before  stated,  there  should  have 
been  evidence  Introduced  to  meet  this  request 
showing  that  appellant  was  under  bond  at 
the  time  of  his  arrest  In  order  to  avoid  his 
guaranteed  rights  under  the  Constitution  and 
under  articles  551  and  552,  C.  C.  P.  We  are 
of  opinion,  as  presented  on  motion  for  rehear- 
ing, that  we  were  in  error  in  affirming  the 
judgment. 

The  motion  for  rehearing  is  granted,  the 
affirmance  set  aside,  and  the  judgment  is  re- 
versed, and  the  cause  remanded. 

LATTIMORE,  J.  (concurring).  [2]  I  agree 
to  the  reversal  of  this  case,  because  of  the 
refusal  of  the  trial  court  to  direct  service  of 
a  copy  of  the  Indictment  upon  the  appellant, 
when  requested.  I  believe  this  to  be  impera- 
tive, under  the  terms  of  article  553,  Vernon's 
0.  C.  P. 

[3]  I  do  not  believe  the  court  should  have 
delayed  the  trial  for  the  two  days  prayed  for, 
because  of  the  fact  that  appellant  was  then 
under  bond,  and  In  such  case  was  not  entitled 
to  said  two  days,  under  the  terms  of  article 
557,  Vernon's  O.  O.  P. 

MORROW,  J.,  concurs  In  the  view  above 
expressed. 
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GEBHARDT  T.  STATE.     (No.  5660.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  25, 
1920.) 

Isfants  <&=>16— Fact  or  delinquency  and 

KTBNT    OF    PUNISHMENT    ABE    EXCLUSIVELY 
FOB  THE  JUBT. 

On  an  information  under  Code  Cr.  Proc.  tit. 
17,  as  amended  by  Acts  85th  Leg.  4th  Called 
Seas.  (1918)  c.  26,  charging  defendant  with  be- 
ing a  delinquent  child,  and  where  a  jury  was 
demanded  and  impaneled  and  found  defendant  to 
be  a  delinquent  child,  the  trial  Judge  was  with- 
out authority  to  fix  the  punishment,  as  defend- 
ant's guilt,  as  well  as  the  amount  of  his  pun- 
ishment, was  exclusively  within  the  province  of 
the  jury. 

Appeal  from  Bexar  County  Court;  J.  R. 
Davis,  Judge. 

Elmer  Oebhardt  was  found  to  be  a  delin- 
quent child,  and  committed  to  the  custody  of 
the  Bexar  County  Training  School  upon  an 
indeterminate  sentence  of  from  two  to  five 
years,  and  he  appeals.  Reversed,  and  cause 
remanded. 

W.  C  Linden  and  Joe  H.  H.  Graham,  both 
of  San  Antonio,  for  appellant 

Alvln  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  The  information  charged 
and  the  jury  found  that  the  appellant  was  a 
delinquent  child.  The  court  entered  judg- 
ment committing  him  to  custody  of  the  Bex- 
ar County  Training  School  upon  an  indeter- 
minate sentence  of  from  two  to  five  years. 
A  jury  having  been  demanded  and  impaneled, 
the  trial  judge  was  without  power  or  author- 
ity to  fix  the  punishment  The  guilt  of  the 
appellant  as  well  as  the  amount  of  his  pun- 
ishment, was  a  matter  exclusively  within  the 
province  of  the  jury.  This  was  held  In  Ex 
parte  Pruitt,  200  S.  W.  394,  and  In  a  number 
of  cases  therein  referred  to. 

The  facts  in  evidence  do  not  support  the  al- 
legations of  the  complaint  they  are  Insuffi- 
cient to  show  that  appellant  violated  any  of 
the  laws  of  the  state,  and  do  not  afford  an 
adequate  foundation  for  the  verdict  rendered. 

Interesting  questions  are  suggested  concern- 
ing the  validity  of  some  of  the  provisions  of 
the  Delinquent  Child  Act  title  17,  Texas  C. 
C.  P.,  amended  in  chapter  26,  Acts  35th  Leg. 
4th  Called  Sess.  (1918).  We  are  furnished  no 
brief  supporting  the  contentions  advanced ; 
and  the  questions  raised  are  in  the  nature 
of  an  attack  upon  the  constitutionality  of  the 
law,  and,  it  not  being  necessary  to  the  dis- 
position of  the  case,  we  pretermit  a  discus- 
sion of  them. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded. 


DB  HART  v.  STATE.    (No.  5536.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  25, 
1920.) 

Abduction  «=>17— On  abduction  with  in- 
tent TO  FOBCX  GIRL  INTO  KABBIAOE,  PUN- 
ISHMENT LIMITED  TO  VINE. 

In  a  prosecution  for  abduction,  where  the 
indictment  did  not  charge  that  after  the  abduc- 
tion defendant  married  the  girl,  and  it  appear- 
ed that  he  abducted  her  with  the  intent  of 
forcing  her  into  a  marriage  with  himself,  be 
was,  under  Pen.  Code  1911,  art.  1059,  guilty 
only  of  a  misdemeanor,  punishable  by  fine,  and 
a  charge  authorizing  a  conviction  for  felony 
pursuant  to  article  1062,  denouncing  abduction 
with  intent  of  forcing  the  woman  into  prosti- 
tution, was  erroneous. 

Appeal  from  District  Court,  Robertson 
County ;  John  Watson,  Judge. 

John  De  Hart  was  convicted  of  abduction, 
and  he  appeals.    Reversed  and  remanded. 

B.  L.  Palmer,  of  Houston,  for  appellant 
Alvln  M.  Owsley,  Asst  Atty.  Gem,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  under  an 
indictment  charging  abduction  of  a  girl  un- 
der 14  years  of  age  for  the  purpose  of  forc- 
ing her  into  marriage,  was  convicted  and 
given  the  felony  punishment  denounced  by 
article  1062,  P.  a 

The  indictment  did  not  charge  or  attempt 
to  charge  that  after  the  abduction  that  he  in 
fact  did  marry  the  girl.  The  court  charged 
the  jury  that  If  appellant  abducted  the  girl 
and  did  thereafter  force  her  into  marriage, 
they  would  find  him  guilty  of  a  felony  and 
assess  his  punishment  at  not  less  than  two 
nor  more  than  5  yean  In  the  penitentiary. 

Under  article  1059,  P.  C,  the  abduction 
may  be  with  the  Intent  to  force  the  girl  In- 
to marriage  or  for  the  purpose  of  prostitu- 
tion. This  indictment  does  not  charge  the 
abduction  was  for  the  purpose  of  prostitu- 
tion, but  only  for  the  purpose  of  forcing  the 
girl  Into  marriage  with  himself.  This  would 
not  justify  the  court  to  submit  punishment 
for  a  felony.  If  the  abduction  occurred  for 
the  purpose  of  forcing  the  girl  into  marriage, 
and  that  is  the  state's  case  as  charged  in 
the  Indictment  the  punishment  would  be  by 
fine  not  to  exceed  $2,000,  which  would  be  a 
misdemeanor,  but  the  court  here  authorized 
the  conviction  for  the  felony,  and  he  was  al- 
lotted a  punishment  in  the  penitentiary  for 
such  felony.  The  court  could  only  authorize 
the  conviction  for  the  misdemeanor.  This 
charge  is  clearly  wrong,  and  authorized  a 
conviction  for  an  offense  not  charged  In  the 
indictment 

The  Judgment  will  be  reversed,  and  the 
cause  remanded. 


a=»For  other  cues  im  hiii  topic  ud  KSY-NUMBBB  In  all  Kar-Numberad  Digest*  and  Index** 


Digitized  by 


Google 


1048 


218  SOUTHWESTERN  REPORTER 


CTex. 


SMITH  v.  STATE.     (No.  5689.) 

(Court  of  Criminal  Appeal*  of  Tezaa.     Feb. 
25,  1920.) 

Criminal   law   «=»1097(5)— Objections   to 
chaboe    cannot    be    beviewed    without 
statement  of  facts. 
Objections  to  the  charge  cannot  be  intel- 
ligently   reviewed    or    understood    without   a 
statement  of  the  facts,  and  where  it  is  not  in- 
corporated in  and  does  not  accompany  the  rec- 
ord, the  charge  cannot  be  considered. 

Appeal  from  Criminal  District  Court,  Dal- 
las County ;  C.  A.  Pippen,  Judge.   . 

Noce  Smith  was  convicted  of  theft  of  per- 
sonal property,  and  he  appeals.    Affirmed. 

Alvln  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  theft  of  personal  property  and  awarded 
five  years  in  the  penitentiary. 

There  were  objections  to  the  charge,  but 
they  cannot  be  Intelligently  revised  or  un- 
derstood without  the  statement  of  facts, 
which  is  not  incorporated  in  nor  does  it  ac- 
company the  record.  As  the  record  presents 
the  matter,  these  matters  cannot  be  consid- 
ered. The  charges  may  have  been  proper  and 
in  accord  with  the  facts.  We  are  unable  Bt 
least  to  revise  these  exceptions  without  the 
evidence. 

The  judgment  therefore  will  be  affirmed. 


BUSET  v.  STATE.    (No.  6685.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  25, 
1920.) 

1.  Larceny   <8=>88  —   Imposition   or   tine 

ALONE  FOB  MISDEMEAN0B  THEFT  18  REVERSI- 
BLE EBBOB. 

In  a  prosecution  for  the  theft  of  10  bushels 
of  pears,  the  imposition  of  a  fine  of  $10  was 
reversible  error,  as  Vernon's  Ann.  Pen.  Code 
1916,  art.  1341,  does  not  authorize  punishment 
by  fine  alone  for  misdemeanor  theft. 

2.  Larceny  «$=»1— Prosecution  fob  taking 
fruit  fbom  anotheb'b  orchard  must  be 
under  the  statute. 

Where  the  information  charged  defendant 
with  the  theft  of  10  bushels  of  pears,  and  the 
facts  and  testimony  showed  that  he  gathered 
them  from  the  orchard  of  the  prosecuting  wit- 
ness, the  prosecution  should  be  had  under  Ver- 
non's Ann.  Pen.  Code  1916,  art  1234,  in  terms 
making  such  act  punishable. 

Appeal  from  Harris  County  Court,  at  Law; 
Walter  E.  Monteith,  Judge. 

Tom  Busey  was  convicted  of  misdemeanor 
theft,  and  fined,  and  he  brings  error.  Re- 
versed,  and    cause   remanded. 


Geo.  S.  King,  of  Houston,  for  appellant 
Alvln  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

LATTIMORE,  J.  Appellant  was  convicted 
In  the  county  court  at  law  No.  1  of  Harris 
county,  under  a  complaint  and  information. 
charging  him  in  the  regular  form  with  theft 
of  10  bushels  of  pears,  and  his  punishment 
was  fixed  at  a  fine  of  $10.  The  case  was  tried 
before  the  court  without  the  intervention  of  a 
jury. 

[1]  Our  law  does  not  authorize  punishment 
by  fine  alone  for  misdemeanor  theft  and  the 
case  will  have  to  be  reversed  for  the  illegal 
punishment  See  article  1341,  Vernon's  Penal 
Code. 

[2]  Inasmuch  as  the  case  must  be  sent  bade 
to  the  court  a  quo,  we  call  attention  to  article 
1234  of  Vernon's  Penal  Code,  which  makes 
punishable  the  taking  or  carrying  away  of 
fruit  from  the  orchard  of  another,  and  under 
which  article  this  prosecution  must  be  had; 
the  facts  and  testimony  In  the  instant  case 
showing  that  appellant  gathered  from  the  or- 
chard of  prosecuting  witness  the  pears  in 
question. 

For  the  error  mentioned,  the  judgment  is 
reversed,  and  the  cause  remanded. 


HUGHES  ▼.  STATE.     (No.  5672.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  1L 

1920.     On  Motion  for  Rehearing, 

March  8,  1920.) 

1.  Criminal  law  €=9603(11) — Denial  of  con- 
tinuance TO  PROCURE  TESTIMONY  OF  AB- 
SENT WITNESS  NOT  EBBOB,  WHERE  APPLICA- 
TION FAILED  TO  SHOW  WHEN  8UBPCENA  WAS 
ISSUED. 

Where  the  application  for  continuance  fail- 
ed to  show  when  a  subpoena  for  an  absent  wit- 
ness was  issued,  and  no  date  was  mentioned 
nor  copy  of  subpoena  attached,  the  denial  of  de- 
fendant's motion  for  continuance  to  procure  the 
testimony  of  such  witness  was  not  error,  as  le- 
gal diligence  was  not  shown. 

2.  Criminal  law  «J=>1097(3)— In  the  absexis 

OF  STATEMENT  OF  FACTS,  DENIAL  OF  COSTIS- 
UANCE  FOR  ABSENCE  OF  WITNESS  CANNOT  BE 
BEVIEWED. 

In  the  absence  of  a  statement  of  fact,  the 
appellate  court  cannot  determine  the  material- 
ity of  the  testimony  desired  from  an  absent  « it- 
ness  so  as  to  determine  whether  the  denial  of  « 
continuance  was  erroneous. 

3.  Criminal  law  «j=»406(2)— Statements  bt 
accused  leading  to  discovery  of  stoles 
fbopebty  admissible  though  he  was  not 

WARNED. 

Statements  and  admissions  made  by  defend- 
ant which  ted  to  the  finding  of  the  alleged  stolen 
property  are  admissible,  though  made  under 
arrest  and  without  warning. 
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On  Motion  for  Rehearing. 

4.  Criminal  law  «s>1160  —  Appbov-ed  veb- 
dict  on  conflicting  evidence  will  not  be 
disturbed. 

Where  there  is  a  mere  conflict  of  evidence, 
the  appellate  court  will  decline  to  interfere  and 
•will  approve  the  action  of  the  trial  court  in 
overruling  a  motion  for  new  trial  on  the  grounds 
of  insufficiency  of  the  evidence. 

Appeal  from  Criminal  District  Court,  Dal- 
las County;   R.  B.  Seay,  Judge. 

Lueian  Hughes  was  convicted  of  felony 
theft,  and  be  appeals.    Affirmed. 

Will  S.  Payne,  of  Dallas,  for  appellant 
Alvin  M.  Owsley,  Asst.  Atty.  Gen.,  for  the 
State. 

LATTIMORE,  J.  The  appellant  in  this 
case  was  convicted  of  felony  theft,  in  the 
criminal  district  court  of  Dallas  county,  and 
given  two  years  in  the  penitentiary. 

[1,2]  The  case  comes  before  us  without  a 
statement  of  facts,  and  but  two  bills  of  ex- 
ceptions. The  first  of  these  is  to  the  action 
of  the  trial  court.  In  overruling  appellant's 
notion  for  a  continuance,  asked  for  the  pur- 
pose of  obtaining  the  testimony  of  one  Ollle 
Lanksford.  An  examination  of  the  record 
discloses  that  the  application  for  continu- 
ance falls  to  disclose  when  the  subpoena  for 
said  witness  was  Issued.  No  date  was  men- 
tioned in  the  application,  and  no  copy  of  said 
subpoena  was  attached.  Legal  diligence  is 
not  shown  by  appellant,  and  the  motion  was 
properly  denied.  In  the  absence  of  a  state- 
ment of  facts,  we  cannot  decide  as  to  the  ma- 
teriality of  the  testimony  of  the  absent  wit- 
ness. 

[3]  Appellant  has  also  a  bill  of  exception 
to  the  testimony  as  to  statements  and  ad- 
missions made  by  him,  as  recited  in  the  body 
of  the  bill,  while  under  arrest  and  unwarn- 
ed. The  trial  court  states,  in  his  explanation 
approving  said  bill  of  exception,  that,  at  the 
time  of  making  such  statements  or  admis- 
sions, the  appellant  was  not  under  arrest, 
and  that  said  statements  led  to  the  finding 
of  the  alleged  stolen  property ;  in  which  lat- 
ter event  we  have  always  held  such  state- 
ments admissible,  even  though  made  under 
arrest  and  without  being  warned. 

The  charge  of  the  trial  court  and  the  in- 
dictment seem  to  be  in  conformity  with  law. 

No  error  appearing,  the  judgment  of  the 
trial  court  is  affirmed. 

On  Motion  for  Rehearing. 

Appellant  presents  his  motion  for  rehear- 
ing, asserting  two  grounds  of  error,  to  wit: 
That  the  trial  court  should  have  granted  his 
application  for  a  continuance,  and  that  the 
evidence  does  not  support  the  verdict. 

We  have  again   reviewed  the  application 


for  a  continuance,  in  order  to  obtain  the  tes- 
timony of  Ollle  Lanksford,  but  find  the  rec- 
ord bare  of  anything  legally  sufficient  In  the 
way  of  diligence.  It  is  asserted  in  the  appli- 
cation that  the  subpoena  was  issued  for  the 
witness  Lanksford  to  appear  at  court  on  the 
18th  day  of  September,  1919 ;  but  when  said 
subpoena  was  issued  is  not  stated,  and,  inas- 
much as  no  copy  of  the  subpoena  is  attached 
to  the  application,  we  are  wholly  unable  to 
ascertain  the  date  of  its  Issuance ;  and  this 
is  not  held  to  be  a  sufficient  showing  of  dili- 
gence by  any  authority  with  which  we  are 
acquainted. 

[4]  Reviewing  the  statement  of  facts  now 
filed,- we  are  unable  to  agree  with  the  conten- 
tion that  the  evidence  does  not  support  the 
verdict  It  appears  that  the  appellant  had 
been  working  for  the  owner  of  the  alleged 
stolen  car,  had  been  discharged,  and,  after 
the  termination  of  said  employment,  had  tak- 
en a  car  from  the  control  and  management 
of  his  former  employer,  which  car  was  later 
found  out  on  a  road  with  most  of  Its  parts 
gone.  Appellant  claimed  to  have  borrowed 
the  car;  but  this  was  denied  by  the  owner, 
and  the  issue  has  been  settled  by  the  jury 
adversely  to  appellant  Where  there  is  a 
mere  conflict  of  evidence,  this  court  will  de- 
cline to  Interfere,  and  will  approve  the  ac- 
tion of  the  trial  court  in  overruling  a  motion 
for  a  new  trial  on  the  grounds  of  the  insuffi- 
ciency of  the  evidence. 

No  error  appearing,  the  motion  for  rehear- 
ing is  overruled. 


RUSSELL  v.  STATE. 


(No.  8621.) 

Feb.  11, 


(Court  of  Criminal  Appeals  of  Texas, 
1920.) 


1.  Bubglaby  <g=>42(2)— Evidence  of  finding 

BTOLEN  GOODS  IN  BOUSE  OCCUPIED  BT  DE- 
FENDANT AND  OTHEB8  INSUFFICIENT  TO  CON- 
VICT. 

Evidence  that  a  burglary  had  been  commit- 
ted and  property  stolen  February  25,  and  that 
some  of  the  stolen  goods  was  found  April  4 
in  a  bouse  occupied  by  defendant  and  his  wife 
and  by  a  man  with  opportunity  equal  to  that 
of  defendant,  and  not  showing  defendant's  per- 
sonal possession  or  conscious  assertion  of  prop 
erty,  is  insufficient  to  sustain  a  conviction. 

2.  Criminal  law  *=>317— Presumption  from 
state's  absence  of  effort  to  show  de- 
fendant's POSSESSION  OF  STOLEN  GOODS  CON- 
SISTENT  WITH    PRESUMPTION    OF   INNOCENCE. 

The  presumption,  arising  from  state's  ab- 
sence of  effort  to  show  that  stolen  goods  found 
in  house  occupied  by  defendant  and  others  were 
found  in  the  part  occupied  by  defendant  or  were 
in  his  exclusive  possession,  is  in  consonance 
with  the  presumption  of  innocence,  and  not 
against  it. 
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3.  Bubolabt   «=>87— Pistols  and   flash  - 
lights  on  dxrkndant's  pbuosks  evidence 

OT  GUILT. 
The  discovery  of  pistols  and  flashlights  on 
premises  occupied  by  defendant  and  others,  and 
upon  which  the  stolen  goodB  were  found,  is 
evidence  tending  to  connect  the  defendant  with 
the  burglary. 

Appeal  from  Criminal  District  Court, 
Travis  County;  James  R.  Hamilton,  Judge. 

John  Russell  was  convicted  of  burglary  of 
a  private  residence  at  nighttime,  and  be  ap- 
peals.   Reversed  and  remanded. 

Monroe  ft  Patterson,  of  Austin,  for  appel- 
lant. 

Alvin  M.  Owsley,  Asst.  Arty.  Gen.,  for  the 
State. 

MORROW;  3.  The  appellant  was  convict 
ed  of  burglary  of  a  private  residence  at 
nighttime.  The  residence  was  a  room  oc- 
cupied by  Conger,  and  on  the  25th  of  February 
the  burglary  was  proved  to  have  taken  place. 

[1, 2]  The  state  relied  for  a  conviction  sole- 
ly upon  evidence  of  possession  by  the  appel- 
lant of  the  fruits  of  the  crime.  Upon  that 
subject,  this  was  the  evidence:  On  the  5th 
of  April,  following  the  burglary,  Conger  Iden- 
tified a  pocketknife  and  a  watch  chain 
which  were,  stolen  from  his  room,  and  which 
he  found  in  possession  of  a  police  detective 
at  the  police  station  in  Austin.  This  de- 
tective's testimony  on  the  subject  was  as 
follows: 

"On  the  morning  of  April  4  I  made  a  search, 
in  company  with  City  Policeman  Stubbs,  of  the 
residence  of  the  defendant,  John  Russell,  and 
wife,  Rosa  Russell,  located  at  106  East  Twenty- 
fifth  street,  Austin.  As  a  result  of  the  search, 
I  arrested  the  defendant.  We  found,  among 
other  things,  in  Russell's  residence  a  pocket- 
knife  and  watch  chain  which  were  identified  the 
next  day  by  Mr.  Conger  as  being  his  property, 
taken  from  his  residence  on  February  25.  There 
were  also  found  four  pistols  in  the  house,  and 
several  flashlights.  There  was  a  negro  man  by 
the  name  of  Yell  occupying  the  house,  who  was 
arrested  and  released." 

When  there  Is  proof  that  a  burglary  has 
been  committed,  and  property  stolen  from  the 
premises,  the  possession  of  the  property  thus 
recently  stolen  has  been  considered  as  a  cir- 
cumstance of  such  cogency  that  It  will  sus- 
tain the  verdict  of  the  Jury  connecting  the 
possessor  of  the  property  with  the  offense. 
Payne  v.  State,  21  Tex.  App.  184,  17  S.  W. 
463,  and  other  cases  listed  In  Branch's  An- 
notated Texas  Penal  Code,  {  2346.  To  sup- 
port such  finding,  however,  the  possession 
must  be  personal,  recent,  and  unexplained, 
and  must  Involve  a  distinct  and  conscious 
assertion  of  property  by  the  accused.  Casas 
v.  State,  12  Tex.  App.  50,  and  other  cases 
in  Branch's  Annotated  Penal  Code,  |  2463. 


Mr.  Burrlll,  In  his  work  on  Circumstantial 
Evidence,  Bays: 

"But  If  it  were  only  found  lying  in  a  house 
or  room  in  which  he  lived  jointly  with  others 
equally  capable  of  having  committed  the  theft, 
it  is  dear  that  no  definite  presumption  of  hi* 
guilt  could- be  made." 

In  the  instant  case,  in  which  we  hare 
quoted  all  of  the  criminating  evidence,  we 
are  made  to  know  that  property  taken  from 
the  burglarized  premises  on  February  25  was 
found  on  April  4  in  a  residence  occupied  by 
the  appellant,  bis  wife,  and  Fred  YelL  The 
detective  and  a  policeman  searched  the 
house,  and  arrested  the  appellant.  The  size 
of  the  house,  the  number  of  rooms  that  it 
contained,  the  location  of  the  property, 
whether  found  in  a  room  occupied  by  ap- 
pellant, or  Yell,  or  where,  are  not  disclosed, 
though  manifestly  the  evidence  was  at  hand, 
and  available  to  the  state.  Was  he  in  pos- 
session of  the  property?  Was  his  posses- 
sion exclusive?  Did  he  exercise  a  conscious 
assertion  of  property  over  it?  We  do  not 
know.  In  the  absence  of  an  effort  on  the 
part  of  the  state  to  develop  the  facts  which 
were  manifestly  in  their  possession,  and 
which  would  tend  to  answer  these  questions 
essential  to  the  state's  case,  the  inference 
or  presumption  arising  from  such  absence  is 
in  consonance  with  the'  presumption  of  in- 
nocence with  which  the  law  surrounds  the 
accused,  and  not  against  it 

[3]  There  are  no  circumstances  other  than 
the  evidence  of  possession  which  we  have 
quoted,  and  the  fact  that  there  were  pistols 
and  flashlights  found  on  the  premises,  which 
tend  to  connect  the  appellant  with  the  burg- 
lary; there  are  no  declarations,  no  disclaim- 
er of  guilt  by  Yell,  who  was  shown  by  the 
state's  evidence  to  have  been  an  occupant  of 
the  house  with  opportunity  equal  to  that  of 
the  appellant;  no  proof  that  appellant  was 
at  his  home  on  the  occasion  of  the  burglary ; 
no  tracks;  nothing  but  the  bare  facts  that 
some  time  after  the  burglary  the  stolen  prop- 
erty was  found  In  the  house  occupied  by  him- 
self and  others.  He  used  the  testimony  of 
his  mother,  which,  if  true,  definitely  estab- 
lished an  alibi,  locating  the  appellant  in 
San  Antonio,  some  80  miles  distant  from 
the  scene  of  the  crime  at  the  time  it  was 
committed.  The  evidence  does  not  exclude 
every  reasonable  hypothesis  save  that  of  the 
guilt  of  the  accused.  In  the  language  of 
Judge  Wlllson  In  a  similar  case: 

"The  evidence  falls  far  short  of  establishing 
the  guilt  of  the  defendant  with  that  degree  of 
moral  certainty  which  excludes  every  other  rea- 
sonable hypothesis.  To  warrant  an  inference 
of  guilt  of  theft  from  the  circumstances  of  pos- 
session of  recently  stolen  property,  such  pos- 
session must  be  personal  and  exclusive,  must  be 
unexplained,  and  must  involve  r  distinct  and 
conscious  assertion  of  property  by  the  defend- 
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ant.  *  •  *  No  such  possession  is  shown  by 
the  evidence  In  this  case."  Field  v.  State,  24 
Tex.   A.pp.  428,  6  S.  W.  200. 

The  judgment  of  the  trial  court  is  revers- 
ed, and  the  cause  remanded. 


RUSSELL  v.  STATE. 


(No.  8622.) 

Feb.  4, 


(Court  of  Criminal  Appeals  of  Texas, 
1920.) 

1.  BtTKGLABY  ®=28(1)  —  FAILURE  TO  SHOW 
N  ON  CONSENT  TO  DEFENDANT'S  ENTBY  OF 
HOTJSK  FATAL  EBBOR. 

"Where  a  burglary  indictment  alleged  that 
defendant  entered  the  building  without  the  own- 
er's consent,  and  the  owner  was  not  a  witness, 
and  it  was  not  shown  by 'circumstances  that  he 
had  not  consented  to  the  entry,  such  error  was 
fatal. 

2.  Burglary  «J=»28(7)— Indictment  alleging 

INTENT  TO  STEAL  GOODS  OF  ONE  NOT  SUP- 
PORTED BT  EVIDENCE  OF  TAKING  GOODS  OF 
ANOTHER. 

Where  defendant  was  indicted  for  burglar- 
izing; a  house  with  the  intent  to  take  the  prop- 
erty of  H.,  proof  that  he  took  the  property  of 
D.  and  S.  therefrom  is  insufficient. 

S.  Bubolabt  «=>28(6,  7)— Pboof  required  to 

SUPPOBT  INDICTMENT  AS  TO  OWNERSHIP  OF 
PBOPEBTT  AND  PREMISES. 

Where  the  property  of  D.  and  S.  was  taken 
from  their  room,  if  a  burglarious  entry  was  made 
of  said  room,  it  might  support  a  conviction  un- 
der a  count  alleging  that  the  burglarized  prem- 
ises belonged  to  IX,  and  that  the  property  in- 
tended to  be  taken  was  his. 

4.  Bubolabt  <©=»42(2)— Evidence  of  posses- 
sion OF  RECENTLY  STOLEN  PBOPEBTT  HELD 
INSUFFICIENT  TO  SUSTAIN  CONVICTION. 

In  a  prosecution  for  burglary,  evidence 
which  goes  no  further  than  the  finding  of  a 
part  of  the  alleged  stolen  property  a  month  or 
more  after  the  burglary  in  a  house  occupied  by 
defendant,  his  wife,  and  another  party,  and  does 
not  establish  any  claim  or  assertion  of  defend- 
ant to  ownership  or  possession  of  the  property 
found,  is  insufficient  to  sustain  a  conviction. 

Appeal  from  Criminal  District  Court,  Trav- 
is County ;  James  K.  Hamilton,  Judge. 

John  Russell  was  convicted  of  burglary, 
and  he  appeals.-   Reversed  and  remanded. 

Monroe  &  Patterson,  of  Austin,  for  appel- 
lant 

Alvln  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

LATTIMORE,  J.  Appellant  was  charged 
in  the  criminal  district  court  of  Travis  coun- 
ty, Tex.,  with  burglary,  the  Indictment  con- 
taining three  counts,  in  the  first  of  which  it 
is  alleged  that  the  house  entered  was  the 
private  residence  of  J.  M.  Hancock,  and  that 


said  bouse  was  entered  at  night,  by  force, 
threats,  and  fraud,  without  the  consent  of 
said  J.  M.  Hancock,  with  the  intent  to  take 
therefrom  corporeal  personal  property  therein 
being  and  belonging  to  the  said  J.  M.  Hancock, 
etc.  The  second  count  charged  a  nighttime 
burglary  of  the  private  residence  of  B.  A.  Ditt- 
mar,  with  intent  to  take  therefrom  property 
belonging  to  said  Dittmar,  without  his  con- 
sent, etc  The  third  count  was  a  repetition  of 
the  first  count,  omitting  the  allegation  of 
"private  residence."  The  trial  court  submit- 
ted only  the  first  and  third  counts,  and  ap- 
pellant was  found  guilty  under  the-flrsjt 
count;  his  punishment  being  fixed  at  five 
years  In  the  penitentiary. 

[1]  J.  M.  Hancock  was  not  a  witness  on  the 
trial,  nor  was  his  absence  in  any  way  ac- 
counted for,  nor  was  it  shown  by  circum- 
stances that  his  consent  to  the  entry  of  the 
house  was  not  given.  This  court  held  in 
Moray's  Case,  61  Tex.  Cr.  R.  649,  135  S.  W. 
560,  that  this  was  fatal  error,  under  the  facts 
as  introduced. 

[2]  It  was  not  shown  by  any  evidence  that 
property  of  J.  M.  Hancock  in  said  house  was 
disturbed  or  taken,  or  that  there  was  any  In- 
tent to  take  said  property,  the  only  evidence 
of  the  loss  of  any  property  being  that  E.  A. 
Dittmar  and  J.  D.  Smith  bad  property  taken 
from  the  room  occupied  by  them  at  the  time 
of  said  occurrence,  which  property  was  taken 
from  their  possession  and  without  their  con- 
sent. 

In  Roberson's  Case,  51  Tex.  Cr.  R.  335, 
101  S.  W.  800,  the  evidence  showed  that  the 
house  burglarized  was  controlled  by  Wyatt, 
and.  the  property  taken  therefrom  was  in  the 
care,   control,  and  management  of  Lamm. 
Two   counts  were  in   that  Indictment,  one 
charging  burglary  of  Wyatt' s  house,  with  In- 
tent to  take  Wyatt's  property,  etc.,  and  the 
other  charging  burglary  of  Lamm's  house, 
with  intent  to  take  his  property.    Only  the 
Wyatt  count  was  submitted,  and  this  court 
held  the  evidence,  showing  ownership  of  the 
house  in  Wyatt,  and  of  the  property  in  the 
house  which  was  taken  to  be  in  Lamm,  would 
not  support  a  verdict  of  guilty  under  the 
.count  charging  burglary  of  Wyatt's  bouse 
with  Intent  to  steal  Wyatt's  property.    The 
case  is  identical  in  facts  with  the  instant 
case,  and  Is  authority  for  holding  that  the 
evidence  does  not  meet  the  charge;  that  proof 
of  theft  only  of  property  of  Dittmar  or  Smith 
from  the  house  in  question  would  not  support 
a  conviction  under  the  count  alleging  that  the 
house  was  Hancock's,  and  the  property  in- 
tended to  be  stolen  also  belonged  to  HancocK. 

[J]  We  note  further  that  the  P10^1^  °jl 
Dittmar  and  Smith  was  taken  from  y1"5** 
room.  If  a  burglarious  entry  was  made  in 
said  room,  it  might  support  a  conviction-  u \- 
der  the  count  alleging  that  the  burglarize 
premises  belonged  to  LMttmar,  and  the^ p r^ 
erty  intended  to  be  taken,   -was  his- 
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case  be  not  tried  on  this  theory,  then  on  an- 
other trial  there  must  be  some  evidence  show- 
ing the  want  of  consent  of  Hancock,  and  In- 
tent to  take  Hancock's  property  from  said 
premises ;  or  else  the  matter  must  be  present- 
ed here  on  an  Indictment  charging  ownership 
of  the  house  In  Hancock,  and  that  the  intent 
was  to  take  the  property  of  Dittmar  or 
Smith,  or  both. 

[4]  It  is  insisted  that  the  only  evidence 
against  this  appellant  was  the  finding  of  a 
part  of  the  alleged  stolen  property,  a  month  or 
more  after  the  burglary  was  committed,  In  a 
house,  occupied  by  appellant  and  his  wife  and 
another  party.  This  appears  to  be  true.  Be- 
cause the  evidence  goes  no  further,  It  Is  urged 
that  It  does  not  establish  any  claim  or  asser- 
tion of  ownership,  or  possession,  on  ,the  part 
of  appellant,  which  Is  necessary  when  the 
possession  of  recently  stolen  property  is  re- 
lied upon  as  the  only  circumstance  of  guilt 
Cases  v.  State,  12  Tex.  App.  69,  Lehman  v. 
State,  18  Tex.  App.  174, 51  Am.  Rep.  298,  Rob- 
inson v.  State,  22  Tex.  App.  690,  3  S.  W.  736, 
and  Field  v.  State,  24  Tex.  App.  422,  6  S.  W. 
200,  are  cited  as  authorities.  They  support 
the  contention. 

The  record  before  us  is  very  meager  as  to 
where  the  property  was  found  on  the  premis- 
es occupied  by  appellant,  his  wife,  and  one 
Tell,  or  what  statements,  If  any,  were  made 
by  any  of  the  parties  regarding  the  same. 
Nor  Is  It  shown  how  the  property  came  to  be 
found;  nor  Is  there  any  further  connection 
established  between  the  finding  of  the  prop- 
erty, and  any  one  of  the  three  parties  occu- 
pying the  said  house;  nor  Is  there  any  cir- 
cumstance in  the  case,  aside  from  the  naked 
testimony  as  to  the  finding  of  the  property  at 
the  house  were  appellant  stayed.  It  was  not 
even  shown  that  the  other  property  mention- 
ed by  the  officer,  as  having  been  found  in 
said  house,  was  recently  stolen  property. 
Something  should  appear  further  than  that 
the  recently  stolen  property  was  found  in  a 
house  occupied  by  appellant  and  others.  As 
the  evidence  appears  In  this  record,  we  would 
hold  the  same  insufficient. 

For  the  errors  indicated,  the  judgment  of 
the  trial  court  is  reversed,  and  the  cause  re- 
manded. 


HILLIARD  t.  STATE.    (No.  548T.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  25, 
1920.) 

1.  Assault  and  battery  ©=54  —  Accused 

not     guilty     of     aggravated     assault 

through  use  of  pistol  as  bludgeon. 

Defendant  negro,  who  to  repel  a  threatened 

assault  by  a  white  man  with  rocks  struck  the 

white  man  on  the  arm  with  a  pistol,  the  pistol 

slipping  and  cutting  the  other's  head,  was  not 

guilty  of  an  aggravated  assault,  where  he  re- 


frained thereafter  from  using  the  pistol  either 
as  a  bludgeon  or  to  shoot. 

2.  Assault  and  battery  «=>95— Pistol  used 
as  bludgeon  not  a.  "deadly  weapon"  feb 

SE. 

A  pistol  used  as  a  bludgeon  is  not  a  "dead- 
ly weapon"  per  ae. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Deadly 
Weapon.] 

3.  Homicide  «$=»3— Not  necessary  conclu- 
sion of  deadly  character  of  weapon 
from  fact  of  death. 

Merely  because  death  results  from  an  in- 
strument or  weapon  used  to  strike,  there  is  no 
necessary  conclusion  that  the  weapon  used  was 
a  deadly  weapon. 

4.  Criminal  law  «=»485(1)  —  Hypothetical 
question  to  physician  as  to  whether 
pistol  used  as  a  bludgeon  could  be  dead- 
ly weapon  inadmissible  as  not  based  on 

FACTS. 

In  prosecution  of  a  negro  for  aggravated  as- 
sault by  using  his  pistol  as  a  bludgeon  on  a 
white  man,  so-called  expert  testimony  of  a  phy- 
sician that  such  a  weapon  used  by  a  strong  man 
as  a  bludgeon  could  inflict  serious  fatal  injury 
or  even  death  was  inadmissible  as  elicited  by 
a  hypothetical  question  not  based  on  the  par- 
ticular facts. 

5.  Criminal  law  <g=>473,  476  —  Physician 

MAY    TESTIFY    TO     NATURE    OF    WOUND     AND 
PROBABLE  CAUSE  AND  EFFECT. 

A  physician  may  testify  as  an  expert  to  the 
nature  of  a  wonnd  and  its  probable  cause  and 
effect. 

Appeal  from  De  Witt  County  Court;  J.  L. 
Boal,  Judge. 

Tom  Hilliard  was  convicted  of  aggra voted 
assault,  and  be  appeals.  Reversed,  and  cause 
remanded. 

Chambers,  Watson  &  Wilson,  of  San  An- 
tonio, for  appellant. 

Alvin  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  aggravated  assault,  and  his  punish- 
ment assessed  at  a  fine  of  $200  and  impris- 
onment in  the  county  jail  for  90  days. 

The  evidence  discloses  that  Adams,  the  al- 
leged assaulted  party,  a  white  man,  and  ap- 
pellant, a  negro,  bad  known  each  other  prac- 
tically all  their  lives,  lived  neighbors,  and 
were  always  on  friendly  terms.  Appellant's 
daughter  and  another  negro  girl  at  his  home 
bad  gone  something  like  100  yards  from  the 
residence  after  wood.  This  was  in  the  eve- 
ning. A  son  of  Adams  and  a  relative  drove 
by  in  an  auto  and  accosted  the  girls  and 
made  Indecent  proposals.  The  girls  return- 
ed to  the  house  and  Informed  their  brother, 
a  boy  about  16  years  of  age,  of  what  had  oc- 
curred.    Shortly  after   this  occurrence   the 
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two  boys  In  the  auto  returned,  passing  the 
house,  and  the  brother  of  the  girl  accosted 
them  and  demanded  to  know  the  reason  of 
their  conduct  They  denied  It  Appellant's 
daughter,  standing  by,  informed  them  of  the 
fact  that  they  did  make  such  Indecent  pro- 
posals, and  further  stated  that  if  they  denied 
it  they  lied.  They  got  out  of  the  car,  and 
when  they  did  the  girl  struck  one  of  them 
with  a  stick.  The  boys  informed  their  fa- 
ther of  what  occurred,  and  when  appellant 
returned  that  night  about  8  o'clock  from  the 
town  of  Cuero  the  girl  Informed  him.  -The 
next  morning,  on  account  of  the  situation  of 
things,  appellant  being  a  negro  and  the  oth- 
ers white  people,  appellant  wanted  to  have 
things  adjusted  without  further  trouble  and 
was  going  to  see  Mr.  John  Adams,  who  seems 
to  have  been  his  adviser  in  most  things.  Ap- 
pellant went  to  his  brother,  Bob  HlUiard, 
and  inquired  for  his  older  son,  who  was 
working  with  Bob  Hllliard,  and  was  inform- 
ed he  was  In  the  back  of  tile  field.  Appel- 
lant went  to  see  him,  and  In  returning  got 
his  pistol  from  a  neighbor  to  whom  he  had 
loaned  It  shortly  before  for  the  purpose  of 
killing  dogs  which  had  been  worrying  and 
annoying  him.  In  passing  him  this  party 
returned  the  pistol  to  appellant.  The  occa- 
sion of  his  returning  seems  to  have  been  due 
to  the  fact  that  three  of  the  Adamses  and  a 
man  named  Barnes  had  gone  to  Bob  Hil- 
liard's  seeking  appellant  with  reference  to 
this  same  matter.  Bob  HlUiard  told  them 
where  appellant  was,  and  they  stated  they 
were  going  to  see  him.  Bob  HlUiard  told 
them  to  wait  and  he  would  send  for  him,  and 
he  did,  and  appellant  came  to  where  they 
were  at  Bob  Hilliard's  house.  Appellant,  at 
the  request  of  the  assaulted  party  and  an- 
other relative,  went  off  about  30  or  40  steps 
to  talk  over  the  matter.  The  prosecuting 
witness,  Adams,  wanted  to  know  why  the 
girl  had  treated  his  son  the  way  she  did, 
and  appellant  told  them  about  the  conduct  of 
the  boys  as  the  girl  had  informed  him.  This 
brought  up  a  contradiction,  and  appeUant  is 
said  to  have  stated  that,  if  the  boys  told  it 
as  the  prosecuting  witness  stated,  he  would 
contradict  their  word  and  prosecuting  wit- 
ness' word  also.  This  is  the  state's  view  of 
it  Appellant's  evidence  is  to  the  contrary 
and  puts  vigorous  language  In  the  mouth  of 
Adams.  When'  this  occurred,  however, 
Adams  picked  up  a  rock  and  prepared  to 
throw  it  There  seems  to  have  been  a  great 
many  rocks  at  that  point  The  witnesses  dif- 
fer as  to  the  size  of  the  rock  picked  up  by 
Adams.  They  were  squatted  down,  and  when 
this  occurred  both  got  up.  Appellant  reach- 
ed for  his  pistol,  and  in  the  melee  he  struck 
prosecuting  witness  one  lick  with  the  pistol. 
This  struck  his  arm  and  glanced  and  cut  a 
scalp  wound  on  the  head  about  half  Inch  in 
length  and  Just  through  the  skin.  It  was 
not  a  serious  wound,  and  no  physician  was 


caUed,  nor  did  Adams  suffer  any  inconven- 
ience from  it  or  go  to  bed.  The  testimony 
shows  it  was  not  a  serious  wound,  and  the 
blow  as  struck  was  rather  a  light  one  from 
the  evidence.  The  state's  contention '  was 
that  he  struck  at  the  head  of  Adams  with 
the  pistol.  However  that  may  be,  the  physi- 
cal facts  show  that  he  was  struck  on  the 
arm,  and  the  blow  evidently  glanced  and 
struck  his  head.  It  Is  also  in  evidence  that 
when  this  occurred  appellant  held  his  pistol 
on  Adams,  and  at  this  Juncture  John  Adams 
came  and  requested  that  they  leave  and  they 
all  separated.  This  is  a  sufficient  statement 
of  the  case  to  dispose  of  the  issues  pre- 
sented. 

[1-3]  We  are  of  opinion  this  evidence  does 
not  show  an  aggravated  assault  under  the 
long  line  of  decisions  rendered  by  this  court 
A  pistol  used  as  a  bludgeon  is  not  a  deadly 
weapon  per  se.  See  Branch's  Grim.  Law,  § 
82,  p.  42,  where  a  great  number  of  opinions 
are  collated.  Skidmore  v.  State,  43  Tex.  93 ; 
Jenkins  v.  State,  30  Tex.  App.  379,  17  S.  W. 
938 ;  Key  v.  State,  12  Tex.  App.  506 ;  Pierce 
v.  State,  21  Tex.  App.  547,  1  S.  W.  463;  Mc- 
Lendon  v.  State,  66  S.  TV.  554 ;  Stephenson  v. 
State,  33  Tex.  Or.  R.  162,  25  S.  W.  784; 
Peacock  ,v.  State,  52  Tex.  Cr.  R.  435,  107 
S.  W.  346.  It  was  held  In  McLendon  v. 
State,  supra,  that  if  defendant  strikes  slight- 
ly with  the  pistol,  and  could  have  struck 
more  licks,  it  shows  he  was  not  using  it  as 
a  deadly  weapon.  The  evidence  Is  uncon- 
troverted  that  appellant  could  have  further 
used  it  and  could  have  fired  it,  but  did  not; 
and  It  is  also  In  evidence  that  the  lick  was 
induced  by  reason  of  the  fact  that  Adams 
picked  up  one  or  two  rocks  for  the  purpose 
of  throwing  them  at  appellant,  and  appel- 
lant struck  to  ward  off  this  anticipated  at- 
tack. The  question  is  fully  settled  in  Texas 
that  the  instrument  or  weapon  used  to  strike 
with  Is  not  per  se  a  deadly  weapon,  nor  Is  It 
the  law  that,  if  death  results,  therefore  the 
conclusion'  is  that  the  weapon  used  was  a 
deadly  weapon.  See  Crow  v.  State,  55  Tex. 
Cr.  Ri  202,  116  S.  W.  52,  21  L.  R.  A.  (N.  S.) 
497 ;  Washington  v.  State,  53  Tex.  Cr.  R.  481, 
110  S.  W.  751,  126  Am.  St  Rep.  800;  and 
cases  already  cited;  and  also  for  a  large 
number  of  collated  cases  see  Branch's  Crim. 
Law,  i  82,  p.  42.  There  is  no  question,  as 
we  understand  this  record,  that  Adams  made 
the  first  demonstration  in  picking  up  the 
rock  with  the  intention  of  throwing  it.  The 
evidence  is  in  conflict  as  to  whether  he  placn 
ed  his  arm  In  position  to  throw  the  rock  at 
the  time  the  blow  was  struck  with  the  pis- 
tol or  not,  but  he  intended  to  throw  it  as  he 
himself  testified,  and  was  deterred,  it  seems 
from  the  evidence,  by  the  fact  that  appel- 
lant presented  his  pistol.  There  was  no  fur- 
ther attempt  on  the  part  of  appellant  to  use 
the  pistol  otherwise  than  hold  It  where  he 
might  use  It  if  further  attack  was  made. 
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[4,  S]  There  was  an  exception  taken  to  the 
ruling  of  the  court  admitting  what  1b  termed 
in  the  bill  the  expert  testimony  of  a  physi- 
cian. In  view  of  the  disposition  of  the  case 
on  the  facts,  that  matter  Is  not  discussed  fur- 
ther than  to  state  that  the  evidence  as  nar- 
rated In  the  bill  was  not  admissible.  That 
a  doctor  or  any  other  witness  may  testify 
that  a  certain  weapon  used  by  a  strong  man 
could  be  a  deadly  weapon — that  is,  that  it 
could  Inflict  death  or  serious  bodily  injury — 
is  not  sufficient  as  a  hypothetical  question  in 
a  case  of  this  character.  A  hypothetical 
case,  If  one  is  to  be  used,  must  be  in  con- 
sonance with  facts.  It  is  not  what  the  party 
could  nave  done  with  the  pistol,  but  it  must 
be  confined  to  the  case  as  made  in  accord- 
ance with  the  facte  as  to  what  he  did.  The 
doctor  knew  nothing  of  the  facts  one  way 
or  the  other,  but  he  was  testifying  simply  to 
what  a  strong  man  might  do  with  a  pistol  if 
used  in  a  certain  way.  A  physician  may 
testify  as  to  the  nature  of  a  wound  and  Its 
probable  cause  and  effect.  This  was  decided 
in  Waite  v.  State,  13  Tex.  App.  169,  and 
Hardin  v.  State,  51  Tex.  Cr.  R.  562,  103  S. 
W.  401.  He  was  not  testifying  as  a  physi- 
cian in  reference  to  wounds;  he  never  saw 
them  and  knew  nothing  of  them.  His  testi- 
mony was  confined  simply  to  a  hypothetical 
case  that  a  strong- man  with  a  pistol  used  as 
a  bludgeon  could  inflict  serious  bodily  injury 
or  even  death.  We  are  of  opinion  that  the 
doctor's  testimony  under  this  record  and  as 
given  carried  the  doctrine  too  far.  If  it  be 
treated  as  a  hypothetical  question,  then  it 
must  be  based  on  facte.  If  the  opinion  of  the 
witness  is  not  on  a  hypothetical  case  as 
above  stated,  the  doctor  may,  if  be  has  ex- 
amined the  wounds  and  knows  about  them, 
state  whether  or  not  the  injury  was  serious 
or  not  Almost  any  character  of  weapon 
■may  be  used  with  deadly  effect  .A  small 
pocketknife  may  be  so  used,  but  it  would  de- 
pend upon  the  occurring  facte  and  circum- 
stances. We  think,  therefore,  that  the  testi- 
mony of  the  doctor  as  given  should  not  have 
been  permitted  to  go  to  the  jury. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


HART  v.  STATE.    (No.  5684.) 

(Court  of  Criminal  Appeals  of  Texas.     Feb. 
IS,  1920.) 

1.  Criminal  law  «=3l095,  1099(7)— Defend- 
ant TO  EXERCISE  DILIGENCE  KCST  MANDA- 
MUS STENOGRAPHER  TO  PREFABS  TRANSCRIPT. 

Where  stenographer  fails  to  prepare  tran- 
script of  evidence,  necessary  to  enable  defend- 
ant to  prepare  statement  of  facts  and  bills  of 
exception,  defendant  should  apply  for  manda- 
mus to  compel  the  preparation  thereof;    and, 


i  if  he  does  not  do  so,  and  the  statement  and 
bills  .are  not  prepared  within  the  time  allowed, 
defendant  has  not  exercised  sufficient  diligence, 
and  the  bills  of  exception  will  be  stricken. 

2.  Criminal  law  «j=»1092(9),  1099(6>— Stat- 
utory TIKE  FOR  FILING  STATEMENT  OF  FACTS 
AND  BILLS  OF  EXCEPTION  CANNOT  BE  EX- 
TENDED. 

The  court  cannot,  where  defendant  failed 
to  file  statement  of  facts  and  bills  of  exception 
within  the  time  limited  or  to.  procure  an  exten- 
sion, thereafter  grant  an  extension,  for  an 
order  granted  after  expiration  of  time  is  un- 
availing. 

3.  Criminal  law  e$=>1092(6),  1099(5) — State- 
ment OF  FACTS  AND  BILLS  OF  EXCEPTION  AS 
TO  MATTERS  DEVELOPED  ON  MOTION  FOB  NEW 
TRIAL  MUST  BE  FILED  BEFORE  ADJOURNMENT 
OF  TERM. 

It  is  necessary  to  file  a  statement  of  facts 
and  bills  of  exception  with  reference  to  mat- 
ters developed  on  hearing  of  motion  for  new 
trial  before  adjournment  of  the  term  at  which 
the  motion  was  disposed  of. 

Appeal  from  Criminal  District  Court,  Har- 
ris County;   C.  W.  Robinson,  Judge. 

W.  M.  Hart  was  convicted  of  embezzlement, 

and   he  appeals.     Affirmed. 
Heidlngsfelders,  of  Houston,  for  appellant 
Alvin  M.  Owsley,  Asst  Atty.  Gen.,  for  the 

State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  embezzlement  and  allotted  a  term  of 
two  years  in  the  penitentiary. 

There  is  a  motion  to  strike  out  the  bills 
of  exception.  The  record  discloses  that  the 
court  convened  on  August  4,  1919,  and  ad- 
journed on  November  1,  1919.  Sentence  was 
pronounced  on  September  27,  1919.  This 
would  show  that  the  court  continued  In  ses- 
sion something  like  three  months.  Under  the 
statute  appellant  would  be  required  to  file 
his  bills  of  exception  within  30  days  after 
the  final  judgment  which  is  the  sentence, 
and  this  was  pronounced  on  the  27th  of  Sep- 
tember. Hie  bills  of  exception  were  not  filed 
within  that  time,  nor  until  November  25th. 
On  October  31st  appellant  applied  for  an  ex- 
tension of  time.  In  this  he  alleges  that  when 
defendant's  motion  for  a  new  trial  was  over- 
ruled he  placed  an  order  with  the  official 
stenographer  for  a  statement  of  facts  in  ques- 
tion and  answer  form,  as  well  as  narrative 
form,  and  requested  the  testimony  of  the 
jurymen  on  the  bearing  of  the  motion  for  a 
new  trial  as  to  the  misconduct  of  the  jury, 
which  was  set  up  in  said  motion.  Since 
said  time  counsel  for  defendant  has  repeat- 
edly asked  the  official  court  stenographer  for 
said  record,  and  be  has  been  Informed  by  him 
that  he  was  busy  with  other  matter,  and  that 
he  had  plenty  of  time  in  which  to  give  the 
statement  of  facte  to  appellant's  counsel,  and 
that  he  would  watch  the  time  and  see  that  the 
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defendant  was  protected.  That  up  to  the 
time  of  filing  this  motion,  which  was  October 
31st,  the  defendant  has  been  unable  to  get 
the  statement  of  facts,  as  well  as  the  tes- 
timony of  the  Jury  on  the  trial  of  the  afore- 
mentioned motion  for  a  new  trial,  and  In 
view  of  the  facts  herein  stated  the  defendant 
is  unable  to  file  a  statement  of  facts  or  his 
bills  of  exception,  and  by  reason  thereof  asks 
the  court  to  allow  him  30  days  from  and  aft- 
er the  adjournment  of  court  in  which  to  file 
the  statement  of  facts  and  bills  of  exception. 
The  court  says  that  on  the  31st  day  of  Oc- 
tober the  motion  of  appellant's  counsel  was 
presented,  requesting  the  court  to  extend  the 
time  in  which  to  file  statement  of  facts  and 
bills  of  exception,  giving  as  his  reasons  those 
■  set  out  In  the  motion  above  mentioned.  He 
further  states  this  motion  was  presented  to 
the  court  more  than  40  days  after  the  mo- 
tion for  new  trial  was  overruled,  and  the 
term  of  the  criminal  district  court  of  Harris 
county  continued  for  more  than  eight  weeks, 
to  wit  three  months,  and  the  court  was  of 
opinion  he  could  not  at  that  time  extend  the 
time  that  had  already  expired  under  the  law, 
but,  being  desirous  of  having  the  higher  court 
pass  upon  the  case  with  the  facts  before 
them,  the  court  here  and  now  grants  the  mo- 
tion to  extend  the  time  of  filing  the  state- 
ment of  facts  and  bills  of  exception  for  30 
days  from  October  81st.  The  court  further 
stated  in  this  connection  that  he  was  of 
opinion  that  the  delay  in  filing  the  statement 
of  facts  and  bills  of  exception  is  the  fault  of 
the  stenographer. 

[1-1]  This  is  the  condition  of  this  matter 
as  presented  by  the  record.  We  are  of  opin- 
ion the  state's  motion  must  be  sustained.  If 
the  stenographer  was  at  fault,  as  certified  by 
the  judge,  and  as  stated  by  appellant's  coun- 
sel In  his  motion,  then  It  became  obligatory 
upon  the  appellant  to  apply  for  mandamus 
in  time  to  compel  a  transcript  of  the  tes- 
timony In  order  that  he  might  prepare  his 
bills  of  exception.  In  the  absence  of  some 
effort  of  that  character,  it  shows  a  lack  of 
diligence.  Peddy  v.  State,  63  Tex!  Cr.  R.  483, 
140  S.  W.  229;  Roberts  v.  State,  62  Tex.  Cr. 
B.  7, 136  S.  W.  483.  There  was  no  attempt  to 
compel  the  stenographer  to  do  the  work  with- 
in the  time  allowed,  and  appellant  was  not 
justified  In  relying  upon  such  promises  of 
the  stenographer  as  mentioned  In  the  motion. 
It  Is  also  the  rule  by  various  decisions  that, 
where  an  extension  of  time  is  desired,  the 
motion  must  be  made  within  the  time  al- 


lowed. If  the  time  originally  allowed  ei- 
ther by  law  or  on  request  should  have  ex- 
pired, and  a  subsequent  order  Is  asked  aft- 
er the  expiration  of  such  time,  it  will  not 
be  legally  sufficient  Roberts  v.  State,  62  Tex. 
Cr.  R.  7,  136  S.  W.  483 ;  Griffin  v.  State,  58 
Tex.  Or.  R.  424,  128  S.  W.  1134 ;  Armstrong 
v.  State,  60  Tex.  Cr.  R.  59,  130  S.  W.  1011; 
Pecos  &  N.  T.  Ry.  Co.  v.  Cox,  104  Tex.  556, 
140  S.  W.  1078;  Glasper  v.  State,  76  Tex.  Cr. 
R.  310,  174  S.  W.  585.  It  will  be  observed 
that  the  request  for  an  extension  of  time 
occurred  over  30  days  after  the  overruling 
of  the  motion  for  new  trial  and  sentence 
was  pronounced.  This  being  a  term  in  ex- 
cess of  eight  weeks,  the  diligence  began  from 
the  time  of  sentence  In  which  the  convicted 
party  might  file  his  bills  of  exception.  Where 
this  is  not  done,  or  could  not  be  done,  and 
time  is  desired,  the  request  to  the  court 
should  be  made  within  30  days  from  the  time 
of  the  final  judgment.  In  this  case  this  oc- 
curred on  the  27th  of  September,  and  the 
request  for  extension  of  time  was  made  on 
the  31st  of  October,  which  would  be  beyond 
80  days.  The  bills  of  exception  were  In  fact 
filed  on  the  25th  of  November.  Under  the 
authorities  the  motion  to  eliminate  the  bills 
of  exception  from  consideration  must  be  sus- 
tained. These  bills  cover  various  questions, 
and,  among  others,  misconduct  of  the  jury. 
This  bill  of  exceptions  is  in  the  same  con- 
dition as  the  others,  and  was  not  filed  until 
some  time  after  the  adjournment  of  court 
Under  the  uniform  rule  of  decision  It  is  nec- 
essary to  file  statement  of  facts  and  bills 
of  exception,  with  reference  to  matters  de- 
veloped upon  the  motion  for  new  trial,  be- 
fore the  term  adjourns.  The  motion  for  new 
trial  was  controverted  by  the  state. 

The  only  remaining  question  is  the  alleged 
insufficiency  of  the  evidence.  It  would  be. 
of  no  practical  value  to  discuss  this  phase 
of  the  case.  We  think  the  evidence  is  suffi- 
cient to  justify  the  verdict  of  the  jury,  show- 
ing that  appellant,  as  proper  officer  of  the 
Teolin  Pillot  Company,  received  a  check  for 
$155.24  for  the  benefit  of  his  company,  and 
appropriated  this  money  to  his  own  use  and 
benefit  The  Indictment  contained  two  counts, 
charging  him  with  embezzlement  of  the  check, 
and  with  embezzlement  of  the  money  collected 
for  his  company.  Appellant  offered  no  evi- 
dence. The  case  went  to  the  jury  on  the  tes- 
timony for  the  state.  We  think  It  was  suffi- 
cient to  Justify  their  verdict. 

The  Judgment  will  be  affirmed. 
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ROSA  v.  STATE.    (No.  5612.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  18, 
1920.) 

1.  Witnesses   ej=»337(5)— State   mat    when 

ACCUSED  IS  A  WITNESS  PROVE  HE  HAD  BEEN 
CONVICTED  OF  A-  CRIME  INVOLVING  MORAL 
TURPITUDE. 

An  accused  having  assumed  the  attitude  of  a 
witness  in  his  own  behalf,  it  was  the  right  of 
the  prosecution  to  prove  by  legitimate  means 
that  he  had  been  indicted  and  convicted  of  a 
felony,  or  of  a  misdemeanor  involving  moral 
turpitude. 

2.  Witnesses  «=>350— Questioning  accused 
on  cross-examination  as  to  pbiob  crim- 
inal becobd  without  means  of  proving  it 

IS  EBROR. 

It  was  prejudicial  error,  on  the  cross-exam- 
ination of  an  accused,  to  permit  the  state  to 
ask  whether  or  not  defendant  had  been  convict- 
ed of  crimes  and  misdemeanors  at  various  times 
and  places,  and  whether  or  not  certain  pictures 
and  photographs  were  of  him,  when  the  state 
was  without  evidence  with  which  to  sustain  the 
impeaching  facts,  in  view  of  Code  Cr.  Proc 
1911,  art.  743. 

3.  Criminal  law  <©=>1092(11)  —  Duty  of 
court  to  file  bill  pbe8bnting  true  beo- 
obd  when  refusing  bill  presented. 

Where  a  bill  of  exceptions  is  prepared  by 
accused  and  presented  to  the  trial  judge  in  time, 
it  is  his  duty,  if  he  disagrees  with  its  correct- 
ness, to  file  with  it  a  bill  which  presents  the 
true  record,  and,  where  the  trial  judge  fails  to 
adopt  such  procedure  and  files  a  bill  marked 
"refused,"  the  accused  is  entitled  to  either  have 
the  bill  considered,  or  to  have  a  reversal  be- 
cause it  is  denied  him. 

4.  Criminal  law  «=>673(5)— Error  not  to 
instruct  jubt  to  consider  defendant's 
criminal  becobd  onlt  fob  impeaching 
purposes. 

An  admission  drawn  from  accused,  in  a 
prosecution  for  theft  from  the  person,  that  he 
had  been  arrested  for  arson,  was  available  only 
for  impeaching  purposes,  and  it  was  error  for 
the  court  not  to  so  instruct  the  jury. 

Appeal  from  Criminal  District  Court,  Tar- 
rant County ;  George  E.  Hosey,  Judge. 

Joe  Rosa  was  convicted  of  theft  from  the 
person,  and  he  appeals.    Reversed. 

Graves  &  Houtchens,  of  Ft  Worth,  for 
appellant 

Alvin  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  The  appellant  Is  condemned 
to  confinement  in  the  penitentiary  for  five 
years  for  the  offense  of  theft  from  the  person. 

While  Keene,  the  injured  party,  was  in  a 
place  of  amusement,  some  one  attempted  to 
extract  from  his  hip  pocket  his  purse  contain- 
ing some  money.  The  transaction  occurred 
in  the  aisle  while  Keene,  with  some  compan- 


ions, was  going  to  a  seat  They  had  been 
standing  awaiting  the  movement  of  the  crowd, 
and  as  they  started  forward  Keene  felt  a 
twitching  in  his  hip  pocket  and  on  this  oc- 
curring a  second  time  he  seized  appellant's 
band,  which  at  that  time,  according  to  the 
witness,  was  not  more  than  three  inches 
away.  A  companion  of  the  prosecutor  cor- 
roborated him  to  the  extent  of  saying  she 
saw  appellant  behind  Keene,  leaning  as 
though  hugging  him,  apparently  having  bis 
hand  under  his  coat  The  appellant  testified, 
and  denied  his  Identity  as  the  offender: 
claimed  that  he  had  a  considerable  sum  of 
money  of  his  own  in  his  pocket  and  was 
employed  in  a  big  hotel  in  Dallas  as  cook. 
On  cross-examination  he  said  that  his  name 
was  Joe  Rosa,  not  Francisco  Romano;  that 
he  did  not  use  different  names  in  various 
parts  of  the  United  States;  that  he  had 
been  in  Hoboken ;  that  he  had  not  been  con- 
victed of  a  felony ;  that  he  was  53  years  of 
age;  that  some  eight  years  before  he  bad 
been  arrested  in  New  York;  that  he  then 
gave  his  name  as  Joe  Rosa,  and  not  as  Pas- 
cual  Miguella. 

The  appellant  on  trial  reserved  several 
bills  of  exceptions  to  the  manner  of  conduct- 
ing the  trial.  These  bills  were  prepared  by 
counsel  for  the  appellant  delivered  in  due 
time  to  the  district  judge  who  tried  the  case, 
who  marked  some  of  them  "approved"  and 
some  "refused,"  and  filed  them  with  the 
clerk.  They  were  not  incorporated  in  the 
record,  but  were  brought  up  on  motion  for 
certiorari.  In  one  of  the  approved  bills,  com- 
plaint Is  made  of  the  action  of  the  assistant 
county  attorney  In  conducting  the  cross-ex- 
amination of  the  appellant  while  he  was 
testifying  as  a  witness.  It  appears  from 
this  bill  that  the  questions  and  remarks  of 
counsel  for  the  state  were  as  follows  -. 

"You  was  convicted  in  Hoboken  of  a  felony 
and  served  a  term  in  a  penitentiary,  didn't  you? 
You  was  convicted  and  served  a  term  in  the 
penitentiary  In  New  York?  I  win  ask  yon  if 
you  wasn't  arrested  on  March  24,  1914,  in 
New  York  for  grand  larceny,  for  stealing;  yon 
swear  to  this  Jury  you  wasn't?  I  will  ask  yon 
if  you  wasn't  arrested  in  Hoboken  on  the  3d 
day  of  December,  1914,  for  being  what  they  call 
a  con  man?  I  will  ask  you  if  you  didn't  serve 
a  term  in  the  penitentiary  after  having  been 
convicted  in  the  city  of  New  York?  I  will  ask 
you  if  you  wasn't  convicted  in  New  York  on 
May  11,  1911,  and  sent  to  the  penitentiary  there 
for  a  felony?  I  am  asking  you  if  you  wasn't 
convicted  in  New  York  state  in  the  city  of  New 
York,  and  sent  to  the  penitentiary  from  there, 
for  a  felony?  I  will  ask  you  if  you  didn't  use 
the  name  in  New  York  of  Francisco  Romano? 
What  name  did  you  give  when  you  was  arrested 
here?  Didn't  you  give  another  name?  What 
name  did  you  give  this  man  here?  I  want  to 
ask  him  one  more  question,  if  the  court  pleases, 
and  Mr.  Tolbert  has  gone  to  get  the  informa- 
tion upon  which  I  want  to  base  that  question. 
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I  will  ask  >ou  if  yon  didn't  go  by  the  names  in 
New  York  of  Pasquel  MiQnella,  and  another 
time  in  New  York  yon  went  by  the  name  of  Mi- 
Quella  Pasquel?  Since  he  has  answered  these 
questions  that  way  so  there  would  be  no  mistake 
that  he  knows  what  he  is  answering,  because  I 
want  to  get  it  in  the  record  straight.  You 
talked  a  little  better  than  this  is  the  detective 
headquarters.  There  are  some  important  mat- 
ters we  have  asked  about  here  that  he  could 
say  that  he  did  not  understand  what  the  ques- 
tions were  and  apparently  he  has  answered  no 
to  them;  we  want  him  to  understand  what  he 
is  answering.  The  court  then  interposed  and 
said,  'If  either  of  you  gentlemen  know  where  an 
interpreter  can  be  gotten.' " 

In  another  one  of  these  bills  it  appears 
that— 

"While  undergoing  cross-examination  the  ap- 
pellant was  forced  to  answer  certain  questions 
relative  to  purported  former  convictions,  certain 
purported  Bertillon  measurements,  and  purport- 
ed photographs,  which  were  presented  to  him 
in  the  presence  and  hearing  of  the  jury"— which 
questions  and  answers  are  set  out. 

The  evidence  set  out  in  this  bill  verifies 
the  correctness  of  the  statement  above  which 
is  quoted. 

From  this  bill  it  appears  that  the  witness 
was  repeatedly  asked  if  he  had  not  been  in 
the  penitentiary  at  various  places  and  times ; 
if  he  had  not  been  arrested  for  various 
charges ;  if  certain  pictures  that  the  county 
attorney  exhibited  were  not  the  appellant's 
photographs;  if  he  had  not  been  imprisoned 
in  certain  places;  if  he  had  not  gone  under 
different  names  in  different  localities;  and 
in  this  bill  the  following  question  was  asked: 

"I  want  to  ask  one  more  question,  if  the  court 
please,  and  Mr.  Tolbert  has  gone  to  get  the 
information  upon  which  I  will  base  this  ques- 
tion. I  will  ask  you  if  you  did  not  go  by  the 
name  in  New  York  of  Pascual  Miguella,  and 
another  time  in  New  York  you  went  by  the 
name  of  Miguella  Pascual  Just  twisted  it  around, 
didn't  your     Answer:     "No,  sir." 

[1]  The  appellant  having  .assumed  the  at- 
titude of  a  witness  in  his  own  behalf,  it 
was  the  right  of  the  prosecution  to  prove  by 
legitimate  means  that  the  appellant  had  been 
indicted  and  convicted  of  a  felony,  or  of  a 
misdemeanor  involving  moral  turpitude.  The 
counsel  for  the  appellant  insists,  and  main- 
tained during  the  trial,  that  the  questions 
were  not  asked  with  the  expectation  of  re- 
ceiving an  affirmative  answer,  nor  with  the 
view  of  introducing  legal  evidence  to  estab- 
lish the  criminal  incidents  referred  to  in  the 
cross-examination ;  but  that  the  purpose 
and  effect  of  the  testimony  was  to  get  before 
the  Jury  by  innuendo  the  view  that  the  ap- 
pellant was  a  confirmed  criminal.  No  evi- 
dence was  Introduced  by  the  state  to  contra- 
dict the  denial  of  the  appellant  touching  his 
connection  with  the  various  transactions 
inquired  about,  although  the  prosecuting 
omcer  at  one  time  in  the  presence  of  the  jury 
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intimated  that  some  such  evidence  was  at 
hand — at  least,  he  remarked  to  the  court 
that  he  had  sent  his  assistant  to  obtain  data 
upon  which  to  predicate  his  Inquiry.  Pos- 
sibly In  ruling  upon  the  examination  the 
court  assumed  that  the  proceedings  would 
be  followed  by  proof  tending  to  establish  the 
appellant's  Identity  with  the  criminal  record 
and  acts  which  by  his  questions  the  prose- 
cuting officer  gave  the  Jury  to  understand 
were  in  his  possession,  and  some  of  which 
he  exhibited  to  them  during  the  examination. 
[2]  The  appellant  was  a  stranger  and  a 
foreigner,  apparently  Imperfectly  acquainted 
with  the  English  language  in  which  the  ex- 
amination was  conducted.  He  was  charged 
with  a  serious  offense,  and  availed  himself 
of  the  privilege  accorded  by  statute  to  testify 
to  facta  supporting  his  claim  that  he  was  in- 
nocent His  evidence  conflicted  with  citizens 
of  the  state,  whose  evidence  the  Jury  might 
have  accepted  as  against  his,  even  if  he  had 
not  been  discredited  by  the  innuendo  of  the 
prosecuting  officers  described.  The  right, 
however,  of  one  accused  of  crime  to  have 
the  Jury  pass  upon  the  truth  of  his  state- 
ments as  a  witness,  cannot  legally  be  abridg- 
ed by  creating  prejudice  In  the  minds  of  the 
Jury  by  questions  and  the  exhibition  of  crim- 
inal records,  or  other  discrediting  matters, 
when  the  state  is  without  evidence  with 
which  to  sustain  the  impeaching  facts.  Our 
law  contemplates  a  fair  trial.  O.  C.  P.  art. 
743.  The  Jury  doubtless  assumed  from  the 
proceedings  disclosed,  but  not  by  the  evidence, 
that  the  appellant  was  a  confirmed  crimi- 
nal, and  assessed  his  punishment  at  confine- 
ment in  the  penitentiary  for  three  years  in 
excess  of  the  minimum  punishment.  Touch- 
ing this  matter  a  learned  text- writer  says: 

"It  is  scarcely  necessary  to  suggest  that,  in 
every  judicial  trial,  a  party  must  present  his 
evidence  either  by  the  testimony  of  witnesses 
who  are  under  oath,  by  the  exhibition  of  docu- 
ments which  are  competent  under  the  rules  of 
evidence,  or  by  the  exhibition  of  such  material 
objects  as  are  connected  with  the  res  gestra 
and  speak  with  reference  to  the  issues  on  trial. 
He  cannot  he  permitted  to  present  his  evidence 
in  the  form 'of  the  argument  of  his  counsel  to 
the  jury,  who  is  not  sworn  to  speak  the  truth 
as  a  witness  in  the  particular  case.  All  courts, 
therefore,  unite  upon  the  conclusion  that  where 
counsel,  in  their  argument  to  the  jury,  make 
statements  of  prejudicial  matters  which  are  not 
in  evidence,  it  will  afford  ground  for  a  new  trial, 
unless  the  error  is  cured  before  the  cause  is 
finally  submitted  to  the  jury,  in  the  manner 
stated  in  the  preceding  paragraphs." 

That  this  rule  may  be  infringed  to  the 
prejudice  of  the  accused  in  the  examination 
of  witnesses  has  been  often  recognized  by 
this  court  and  those  of  other  states.  Span- 
gler  v.  State,  41  Tex.  Cr.  R  424,  55  S.  W.  326 ; 
Downing  v.  State,  61  Tex.  Cr.  R.  519,  136 
S.  W.  471;  Grimes  v.  State,  64  Tex.  Cr.  R. 
64,  141  S.  W.  261;   Hlnton  v.  State,  65  Tex. 
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Cr.  R.  408,  144  S.  W.  617;  Cooper  v.  State, 
66  Tex.  Cr.  R.  441,  147  S.  W.  273;  Shed  v. 
State,  68  Tex.  Cr.  R.  373,  183  S.  W.  125; 
Clements  v.  State,  69  Tex.  Cr.  R.  372,  153 
S.  W.  1137;  Cyc.  vol.  12,  p.  672;  Hodges 
v.  State,  73  Tex.  Cr.  R.  378,  166  S.  W.  512; 
Holder  v.  State,  58  Ark.  473,  25  S.  W.  279; 
People  t.  Mulllngs,  83  Cal.  138,  23  Pac.  229, 
17  Am.  St.  Rep.  223;  State  v.  Forsythe,  99 
Iowa,  1,  68  N.  W.  446;  Cargill  v.  Common- 
wealth (Ky.)  13  S.  W.  916;  Gale  v.  People, 
26  Mich.  157;  State  v.  Prendlble,  165  Mo. 
329,  65  S.  W.  559.  See  Interesting  note  on 
the  subject  100  Am.  St  Rep.  p.  689.  It  may 
•  also  be  transgressed  by  the  exhibition  to  the 
jury  of  documents  or  articles  calculated  to 
Injure  the  accused  and  not  admissible  In 
evidence.  Cyc.  vol.  12,  p.  572 ;  note  67,  and 
cases  cited ;  Hollingsworth  v.  State,  82  Tex. 
Cr.  R.  340,  211  S.  W.  454;  Dunn  v.  State, 
212  S.  W.  511;  Roberson  v.  State,  203  S.  W. 
355. 

In  one  of  these  cases  It  is  said  that,  where 
the  mere  putting  of  a  question  conveys  to 
the  Jury  information  which  cannot  be  prop- 
erly laid  before  them,  this  tending  to  render 
the  trial  unfair  and  illegal,  a  verdict  so  ob- 
tained stands  exactly  on  the  same  basis  as 
if  the  illegal  evidence  were  Introduced  by 
error  In  the  ruling  of  the  court  An  appli- 
cation of  this  principle  was  made  in  Wyatt 
v.  State,  58  Tex.  Cr.  R.  115,  124  S.  W.  929, 
187  Am.  St  Rep.  926. 

[3]  Some,  though  not  all,  of  the  bills  of 
exceptions  to  which  we  have  referred,  are 
those  filed  in  time  but  marked,  "Refused." 
The  procedure  to  be  followed  by  the  trial 
Judge  when  a  bill  of  exceptions  is  prepared 
and  presented  to  him  within  the  time  allowed 
by  law  for  filing  it  is  provided  by  statute. 
Exon  v.  State,  83  Tex.  Cr.  R.  461,  26  S.  W. 
1088;  Thomas  v.  State,  204  S.  W.  1001. 
Where  a  bill  is  prepared  by  the  appellant 
and  presented  to  the  trial  judge  in  time,  it 
is  his  duty,  if  he  disagrees  from  Its  correct- 
ness, to  file  with  it  a  bill  which  presents  the 
true  record.  This  affords  the  appellant  the 
opportunity  to  prepare  and  file  a.  bystander's 
bill ;  but  when  the  trial  judge  falls  to  adopt 
such  procedure,  and  files  a  bill  marked,  "Re- 
fused," the  appellant  is  entitled  to  either  have 
the  bill  considered  or  to  have  a  reversal 
because  it  is  denied  him.  It  has  been  the 
practice  under  such  circumstances  to  consider 
the  bill.  Butler  v.  State,  64  Tex.  Cr.  R. 
482,  142  S.  W.  904;  Exon  v.  State,  83  Tex. 
Cr.  R.  468,  26  S.  W.  1088;  Belo  v.  Wren, 
63  Tex.  728;  Tyson  v.  State,  14  Tex.  App. 
390;  Bell  v.  State,  2  Tex.  App.  215,  28  Am. 
Rep.  429;  Fredrickson  v.  State,  44  Tex. 
Cr.  R.  290,  70  S.  W.  754. 

[4]  The  admission  drawn  from  appellant 
that  he  had  at  some  previous  time  been  ar- 
rested for  arson,  was  available  alone  for 
impeaching  purposes.    The  court  should  have 


so  instructed  the  Jury.  Jackson  ▼.  State. 
33  Tex.  Cr.  R.  288,  26  S.  W.  194,  622,  47 
Am.  St  Rep.  30;  and  other  cases  collated  in 
Branch's  Annotated  Texas  Penal  Code, 
S  188.  It  appears  from  the  approved  bill 
that  an  exception  was  reserved  to  such 
failure. 

The  errors  pointed  out  require  a  reversal 
of  the  judgment  which  is  ordered. 


HAHN  v.  STATE.    (No.  6690.) 

(Court  of  Criminal  Appeals  of  Texas.     Feb. 
25,  1920.) 

1.  Assault  and  battery  <S=»85— Exclusion 

OF  EVIDENCE  IN  PROSECUTION  FOB  AGGRA- 
VATED ASSAULT  THAT  PERSON  ASSAULTED 
WAS  A  COMMON    THIEF   NOT  ERROR. 

In  a  prosecution  for  an  aggravated  assault 
the  exclusion  of  evidence  that  the  person  as- 
saulted was  a  common  thief  was  not  error,  in 
view  of  the  court's  qualification,  stating  that 
all  that  was  attempted  to  be  shown  by  defend- 
ant's witness  was  that  while  such  person  work- 
ed for  witness  some  lumber  was  stolen. 

2.  Criminal  law  «=»396(1)— Where  infor- 
mation ALLEGED  THAT  DEFENDANT  CHARGED 
WITH  ASSAULT  WAS  OF  BOBU8T  HEALTH, 
WHICH  HE  DENIED,  THE  STATE  MIGHT  SHOW 
OTHERWISE. 

In  a  prosecution  for  aggravated  assault 
based  on  the  ground  that  the  person  assaulted 
was  a  decrepit  person,  and  that  defendant  was 
of  robust  health  and  strength,  where  defendant 
testified  in  his  own  behalf  that  he  suffered  a 
great  deal  from  rheumatism,  causing  him  to 
limp,  and  that  he  was  not  in  robust  health,  the 
state  might  properly  show  that  witnesses  with 
opportunity  to  know  had  not  seen  him  limp. 

Appeal  from  Upshur  County  Court;  D. 
Walker,  Judge. 

Joseph  Hahn  was  convicted  of  aggravated 
assault,  and  appeals.    Affirmed. 

Alvin  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  The  conviction  is  for  an 
aggravated  assault  and  punishment  fixed  at 
a  fine  of  $100  and  30  days  confinement  In  JalL 

The  information  charges  the  assault  to 
have  been  upon  Lum  Carpenter,  and  sets  out 
two  grounds  of  aggravation:  First,  that  Car- 
penter was  a  decrepit  person,  and  the  appel- 
lant one  of  robust  health  and  strength ;  the 
other  that  the  offense  was  committed  by 
striking  Carpenter  with  a  horsewhip,  inflict- 
ing disgrace.  There  is  evidence  supporting 
both  phases  of  the  charge  and  a  general  ver- 
dict of  guilty. 

[1]  Bill  No.  1  embodies  the  complaint  of 
the  refusal  of  the  trial  court  to  permit  proof 
that  Carpenter  was  a  common  thief.    If  the 
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evidence  were  admissible,  the  court's  qualifi- 
cation reveals  an  absence  of  error,  In  that  It 
says  that  all  that  was  attempted  by  the  ap- 
pellant was  to  show  by  a  certain  witness  that 
while  Carpenter  worked  for  him  some  lumber 
was  stolen. 

Bill  No.  2  complains  of  the  refusal  of  the 
court  to  permit  the  appellant  to  testify  that 
Carpenter  had  stolen  certain  tools  from  him. 
The  qualification  shows  that  the  proof  was 
made,  and  this  Is  verified  by  the  statement  of 
facta. 

[2]  The  third  bill  complains  of  the  admis- 
sion of  testimony  going  to  show  that  the  ap- 
pellant had  not  been  seen  by  the  witnesses  to 
limp.  This  bill  is  qualified  with  the  state- 
ment that  the  appellant  testified  In  his  own 
behalf,  stating  that  he  suffered  a  great  deal 
from  rheumatism,  which  caused  him  to  limp. 
This  also  appears  from  the  statement  of 
facts.  We  assume  that  this  evidence  was  of- 
fered to  rebut  the  state's  theory  and  proof 
that  he  was  a  man  In  robust  health  and 
strength.  The  appellant  having  presented  the 
issue  as  to  the  state  of  his  health  and  the  use 
of  his  limbs,  the  state  was  within  its  rights 
In  meeting  it  by  showing  on  the  cross-ex- 
amination and  otherwise  that  the  witnesses, 
with  opportunity  to  know  the  facts,  had  not 
observed  him  limping. 

Falling  to  find  any  error  In  the  judgment, 
its  affirmance  is  ordered. 


MOORE  v.  STATE.     (No.  5683.) 

(Court  of  Criminal  Appeals  of  Texas.     Feb. 
25,  1920.) 

1.  Cotjbts  €=»66(1)— Appearance  or  county 

JUDGE  ON  FOUKTH  DAT  OF  TERM  SUFFICIENT. 

Where  the  county  judge  was  not  present  the 
first  three  days  of  a  term  of  court,  but  appeared 
on  the  morning  of  the  fourth  day,  opened  his 
court,  and  proceeded  to  do  business,  Rev.  St. 
1911,  art  1778,  providing  that  if  the  county 
judge  should  not  appear  on  the  fourth  day,  the 
sheriff  shall  adjourn  court,  etc.,  was  sufficiently 
complied  with. 

2.  Husband  and  wife  «=»813— Testimony  as 
to  chabacteb  of  wife  and  qamblino  by 
husband  inadmissible  in  pbosecution  fob 

WIFE  DESEBTION. 

In  a  prosecution  for  wife  desertion,  testi- 
mony that  defendant  had  been  charged  with 
shooting  craps,  and  that  a  witness  had  gone  on 
his  bond  when  he  was  arrested,  and  testimony 
that  defendant's  wife  was  a  good  woman  was 
inadmissible  as  irrelevant. 

Appeal  from  Erath  County  Court;    E.  E. 
Solomon,  Judge. 
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John  Moore  was  convicted  of  wife  deser- 
tion, and  he  appeals.  Reversed,  and  cause 
remanded. 

J.  T.  Daniel,  of  Stephenvllle,  for  appellant. 
Alvin  M  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  wife  desertion,  and  allotted  a  fine  of 
$25  and  15  days'  imprisonment  in  the  county 
jail. 

[1]  Motion  in  arrest  of  judgment  was 
made  on  the  ground  that  the  court  did  not 
meet  until  the  fourth  day  of  the  term.  The 
Revised  Civil  Statutes,  art  1778,  provides 
that: 

"Should  the  county  judge  fail  to  appear  at 
the  time  appointed  for  holding  the  county  court, 
and  should  no  election  of  a  special  judge  be 
had,  the  sheriff  of  the  county,  or,  in  his  default, 
any  constable  of  the  county,  shall  adjourn  the 
court  from  day  to  day  for  three  days;  and,  if 
the  judge  should  not  appear  on  the  fourth  day, 
and  should  no  special  judge  have  been  appointed, 
the  sheriff  or  constable,  as  the  case  may  be, 
shall  adjourn  the  court  until  the  next  regular 
term  thereof." 

It  is  shown  beyond  any  question  that  the 
county  judge  was  not  present  the  first  three 
days  of  the  court,  but  did  appear  on  the 
morning  of  the  fourth  day,  opened  his  court, 
and  proceeded  to  do  business.  We  are  of 
opinion  that  this  is  sufficient  compliance 
with  the  statute.  Kirk  v.  State,  60  Tex.  Or. 
R.  172,  131  S.  W.  414. 

[2]  There  are  two  bills  of  exception  in  the 
record.  The  first  was  reserved  to  the  ac- 
tion of  the  court  permitting  the  state  to 
prove  that  appellant  had  been  charged  with 
shooting  craps,  and  evidence  of  Mr.  Fnlbright 
that  he  had  gone  on  appellant's  bond  when 
he  was  arrested  for  such  alleged  violation  of 
the  law.  The  second  bill  was  reserved  to  the 
testimony  of  a  witness  to  the  effect  that  the 
wife  of  appellant  "was  a  good  woman."  The 
court  states  in  a  way  that  he  permitted  this 
testimony  to  go  to  the  jury  because  appellant 
had  been  neglecting  his  wife.  We  are  of 
opinion  that  the  testimony  as  set  forth  in 
both  bills  should  have  been  excluded.  The 
fact  that  appellant  may  have  played  a 
game  of  craps  would  have  no  relevancy  to 
show  that  he  had  deserted  his  wife.  The 
reputation  of  the  wife  as  being  a  good  wo- 
man does  not  tend  to  prove  that  appellant 
deserted  -  her  or  neglected  to  support  her. 
The  testimony  in  both  instances  we  think  in- 
admissible, and  should  not  have  been  intro- 
duced. 

The  judgment  will  be  reversed,  and  the 
cause  remanded. 
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VENN  v.  STATE.     (No.  6641.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  18, 
1920.) 

1.  Criminal  law  <8=»627(2)— Right  or  DE- 
FENDANT TO  HAVE  INDICTMENT  SERVED  UPON 
HIM  STATED. 

Under  Code  Or.  Proc.  1911,  arts.  661  and 
652,  the  state  is  bound  to  serve  a  certified  copy 
of  the  indictment  on  the  defendant  if  in  ens- 
tody,  and,  in  case  he  is  not  in  custody,  to  serve 
the  same  upon  his  being  arrested,  -while  arti- 
cle 653  recognizes  the  right  of  defendant  who  is 
on  bail  at  the  time  of  the  presentment  of  the 
indictment  to  obtain  a  copy  on  demand ;  hence, 
where  defendant  was  not  under  bond  nor  under 
arrest  when  the  indictment  was  returned,  but 
was  at  a  later  term  arrested  and  gave  bond, 
he  was  entitled  to  have  a  copy  of  the  indictment 
served  upon  him  before  he  could  be  forced  to 
trial 

2.  Criminal  law  «=>627(7)  —  Defendant 
alone  oar  waive  service  of  copt  of  in- 
dictment  on  him. 

The  right  of  a  defendant  to  have  a  copy  of 
the  indictment  served  upon  him,  which  is  guar- 
anteed by  Const,  art.  1,  §  10,  can  be  waived 
only  by  the  defendant,  and  such  waiver  cannot 
be  made  by  his  counsel. 

8.  Criminal  law  «=»627(1)  —  Statutes  be- 
'  quiring.  service  of  indictment  on  de- 
fendant are  constitutional. 
While  Const  art  1,  {  10,  declaring  that  de- 
fendant shall  have  the  right  to  demand  the  na- 
ture and  cause  of  the  accusation  against  him, 
and  a  copy  thereof,  cannot  be  abridged  by  the 
Legislature,  those  articles  of  the  Code  of  Crim- 
inal Procedure  providing  for  the  service  of  in- 
dictments on  defendants  are  not  invalid,  being 
an  extension  of  the  constitutional  provision  and 
recognizing  the  right  of  a  defendant  in  all  cases 
to  have  a  copy  of  the  indictment 

4.  Criminal  law  «=»627(7)  —  Execution  of 
bail  bond  bt  defendant  did  not  waive 
service  of  copt  of  indictment. 
Where  defendant  was  not  under  bond  or  un- 
der arrest  at  the  time  the  indictment  was  re- 
turned, and  at  a  subsequent  term  he  was  ar- 
rested  and  gave  bond,  but  nothing  was  done 
because  the  presiding  judge  was  disqualified,  de- 
fendant's act  in  giving  bond  was  not  a  waiver 
of  his  right  to  have  a  copy  of  the  indictment 
served  upon  him  when  arrested,  and  so  he  was 
entitled  on  demand  thereafter  to  have  a  copy  of 
.the  indictment  served  upon  him  before  he  could 
be  forced  to  trial 

Appeal  from  District  Court,  Upshur  Coun- 
ty;  J.  R.  Warren,  Judge. 

Will  Venn  was  convicted  of  violating  the 
prohibition  law,  and  he  appeals.     Reversed 
and  remanded. 
C.  E.  Florence,  of  Gilmer,  for  appellant 
Alvin  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.    Appellant  was  convict- 
ed of  felony  violation  of  the  prohibition  law 


and  awarded  two  years  in  the  penitentiary. 
He  was  not  served  with  or  furnished  a  copy 
of  the  Indictment  presented  against  him.  He 
made  a  request  to  that  effect,  and  asked  that 
he  be  furnished  with  such  copy,  but  the  court 
refused  his  request.  The  indictment  was  re- 
turned August  9,  1918.  He  was  not  under 
bond,  nor  under  arrest.  On  the  18th  of  Jan- 
uary, 1919,  while  the  court  was  in  session,  he 
was  arrested  and  gave  bond.  There  was 
nothing  done  with  the  case  at  that  term  of 
the  court  The  reason  assigned  is  that  the 
special  Judge  who  presided  over  the  court 
during  that  term  was  disqualified  to  try  the 
case.  It  therefore  went  over  to  the  succeed- 
ing term  without  being  called  for  trial.  Dur- 
ing the  succeeding  July  term  of  the  court, 
1919,  and  on  the  14th  day  of  that  month,  the 
case  was  called  and  by  the  state  continued 
until  August  11th  without  calling  upon  de- 
fendant for  announcement  because  the  state 
was  not  ready  for  trial,  some  witnesses  being 
absent  Upon  the  11th  of  August  the  case 
was  called  for  trial,  and  when  the  state  made 
its  announcement  appellant  made  a  request 
or  demand  to  be  served  with  a  copy  of  the  in- 
dictment This  was  refused,  and  the  defend- 
ant forced  to  trial  August  11th,  the  above- 
mentioned  date,  is  therefore  the  first  time 
he  was  called  upon  to  respond  for  a  trial 
[1-3]  C.  C.  P.  art  661,  provides  that: 

"In  every  case  of  felony,  when  the  accused 
is  in  custody,  or  as  soon  as  he  may  be  ar- 
rested, it  shall  be  the  duty  of  the  clerk  of  the 
court  where  an  indictment  has  been  presented, 
immediately  to  make  out  a  certified  copy  of  the 
same,  and  deliver  such  copy  to  the  sheriff,  to- 
gether with  a  writ  directed  to  such  sheriff,  com- 
manding him  forthwith  to  deliver  such  certified 
copy  to  the  defendant" 

O.  O.  P.  art  662,  provides  that  upon  re- 
ceipt of  such  writ  and  copy  the  sheriff  shall 
immediately  deliver  such  certified  copy  of  the 
indictment  to  the  defendant,  and  return  the 
writ  to  the  clerk  Issuing  the  same,  with  his 
indorsement  thereon,  showing  when  and  how 
the  same  was  executed.  It  will  therefore  be 
seen  that,  if  he  was  in  custody,  he  was  enti- 
tled to  the  copy.  See  Woodall  v.  State,  25 
Tex.  App.  617,  8  S.  W.  802 ;  Johnson  v.  State, 
36  Tex.  202 ;  Holden  v.  State,  44  Tex.  Cr.  R. 
382,  71  S.  W.  600;  Luster  v.  State,  63  Tex. 
Cr.  R.  541,  141  S.  W.  209,  Ann.  Cas.  1913D, 
1089. 

It  will  also  be  observed  by  the  terms  of  this 
statute,  if  the  accused  is  not  in  custody,  the 
some  rule  applies  as  soon  as  his  arrest  oc- 
curs. In  either  instance  it  is  the  duty  of  the 
clerk  to  make  out  such  certified  copy  and 
deliver  to  the  sheriff  for  service  on  the  ac- 
cused. So  he  was  entitled  under  the  statute 
to  a  certified  copy  of  the  indictment  and  the 
service  provided  by  the  Legislature.  Of  this 
he  was  deprived,  although  he  made  the  nec- 
essary  demand.     Independent  of  either   of 
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these  provisions  of  the  statute,  the  accused  is 
entitled  to  a  copy  of  the  indictment.  This  is 
provided  by  article  1,  g  10,  of  the  Constitu- 
tion in  the  following  language: 

"He  shall  have  the  right  to  demand  the  na- 
ture and  cause  of  the  accusation  against  him, 
and  to  have  a  copy  thereof." 

He  made  the  demand,  but  was  refused. 
This  can  in  no  way  be  dispensed  with  if  the 
accused  makes  the  demand.  It  is  a  constitu- 
tional guaranteed  right  upon  which  he  can 
insist  That  he  may  waive  his  right  in  this 
matter  does  not  occur  when  he  makes  the  de- 
mand, but  if  he  makes  a  waiver  it  must  be  by 
himself.  His  attorney  cannot  waive  it  for 
him.  Lightfoot  v.  State,  77  S.  W.  793.  See, 
also,  above-cited  cases.  The  Legislature  is 
powerless,  had  they  undertaken  to  do  so,  to 
pass  an  act  in  contravention  of  the  above 
provisions  of  the  Constitution,  but  they  not 
only  have  not  sought  to  do  so,  but,  on  the  con- 
trary, expressly  provided,  under  the  clrcun> 
stances  stated,  that  he  shall  be  served  with  a 
certified  copy  of  the  indictment.  These  statu- 
tory provisions  are  in  no  wise  restrictive  of 
his  right  under  the  Constitution.  They  are 
rather  an  enlargement  of  such  guaranty  and 
specify  a  procedure  In  such  cases.  The  Leg- 
islature may  not  restrict  guaranteed-  rights 
set  out  in  constitutional  provisions.  They 
may  enlarge  those  rights  to  some  extent  as  a 
means  of  carrying  out  the  wish  of  the  people 
as  expressed  in  their  ordained  Constitution 
but  cannot  abridge  those  rights.  But  In  any 
event  the  accused  is  entitled  upon  demand  to 
have  a  copy  of  the  Indictment  independent  of 
the  statute.  See  article  1,  §  10,  of  the  Con- 
stitution. This  is  expressly  recognized  in 
C.  C.  P.  art.  553.  The  latter  article  applies 
when  the  accused  is  on  bail  at  the  time  of  the 
presentment  of  the  indictment.  Brewln  v. 
State,  48  Tex.  Cr.  R  51,  85  S.  W.  1140;  Light- 
foot  v.  State,  77  S.  W.  793. 

[4]  The  execution  of  ball  bond  by  defend- 
ant in  January,  1919,  was  not  a  waiver  of 
service  of  a  copy  of  the  indictment  as  pro- 
vided in  article  551,  supra,  and  service  as 
provided  by  article  552,  supra.  Brewin  v. 
State,  48  Tex.  Or.  R  51,  85  S.  W.  1140. 
Counsel  cannot  waive  such  right.  It  must  be 
done  by  the  accused  himself,  and  usually  this 
is  required  to  be  In  writing.  McDuff  v. 
State,  4  Tex.  App.  58;  Richardson  v.  State, 
7  Tex.  App.  486;  Lightfoot  v.  State,  77  S.  W. 
793.  This  cannot  be  treated  as  a  technical 
matter.  It  is  a  guaranteed  right  vouchsafed 
to  the  citizen  by  the  Constitution  itself.  Con- 
stitutional guaranties  cannot  be  treated  as 


technicalities,  or  as  technical  rules.  These 
provisions  of  the  Constitution  are  mandatory, 
and,  if  insisted  on,  must  be  followed.  The 
will  of  our  citizenship  as  expressed  in  the 
Constitution  Is  a  voice  of  sovereignty,  and  the 
will  of  sovereignty  as  thus  expressed  cannot 
be  treated  from  a  technical  standpoint,  or  as 
technicalities.  The  right  is  given  that  he 
may  know  of  what  he  is  accused  In  order 
that  he  may  prepare  to  meet  the  accusation, 
and  upon  what  grounds  the  state  demands 
his  punishment,  and  for  the  purpose  of  prep- 
aration of  the  case  for  trial.  C.  O.  P.  art. 
578. 

We  are  therefore  of  opinion,  under  the 
facts  stated  and  the  law  mentioned  as  ap- 
plied to  this  record,  the  request  of  defendant 
should  have  been  granted,  and  the  court 
erred  in  not  so  doing. 

The  judgment  will  be  reversed,  and  the 
cause  remanded. 

LATTIMORB,  J.  (concurring).  I  agree  to 
the  reversal  of  this  case,  upon  the  one  prop- 
osition Involved,  that  the  trial  court  erred  in 
not  directing  that  the  appellant  be  served 
with  a  copy  of  the  indictment  upon  his  re- 
quest, as  made  in  his  motion,  which  was 
overruled  by  the  court  It  is  expressly  pro- 
vided by  the  terms  of  article  553,  Vernon's 
Code  of  Criminal  Procedure,  that  the  clerk 
shall  deliver  a  copy  of  the  Indictment  to  the 
defendant  or  his  counsel,  when  requested. 
We  take  It  that  this  imposes  the  duty  of  fur- 
nishing to  the  defendant  a  copy  of  the  na- 
ture and  character  of  the  charge  against  him, 
which  is  provided  for  in  section  10,  art  1,  of 
our  Constitution. 

It  appears  from  this  record  that  on  the 
day  the  case  was  called  for  trial  appellant 
asked  for  a  copy  of  the  Indictment,  coupling 
with  that  the  further  request  in  his  motion 
that  he  be  granted  two  days  in  which  to  get 
ready  for  trial,  or  to  file  written  pleadings. 
Under  the  terms  of  article  557,  Vernon's  Code 
of  Criminal  Procedure,  the  writer  does  not 
think  appellant  entitled  to  the  two  days 
prayed  for,  because  of  the  fact  that  at  the 
time  of  the  filing  of  such  motion  and  making 
such  request  he  was  on  bail. 

Believing  It  the  duty  of  the  trial  court  to 
have  directed  service  upon  appellant  of  a 
copy  of  the  Indictment,  when  requested,  and 
that  the  same  was  requested  for  the  first 
time  when  said  motion  was  filed,  and  that 
the  refusal  of  the  trial  court  to  have  said 
copy  served  on  him  was  error,  the  judgment 
should  be  reversed. 
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GRANT  t.  STATE.     (No.  5840.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  25, 
1920.) 

1.  Chimin al  law  «=»561(2)—  Reception  of 
property,  with  fraudulent  intent  and 
knowledge  must  be  shown  beyond  bjca- 
bonablb  doubt. 

To  establish  the  offense  of  receiving  stolen 
property,  the  evidence  must  show  beyond  a  rea- 
sonable doubt  that  the  property  was  stolen,  and 
that  thereafter  defendant  received  it  from  the 
person  alleged  in  the  indictment  with  fraudu- 
lent intent,  knowing  it  to  have  been  stolen. 

2.  Receiving  stolen  goods  <8==8(3)  —  Mebb 
beception  ov  property  not  sufficient  to 
8h0w  it  was  stolen. 

In  a  prosecution  for  receiving  stolen  prop- 
erty, the  bare  fact  that  defendant  received  the 
property  is  not  sufficient  to  show  that  it  was 
stolen. 

3.  Criminal  law  «=»784(1)  —  Receiving 
stolen  goods  ®=>8(4) — charge  on  circum- 
stantial evidence  required  where  mere 
inference  wm  belied  on  fob  conviction. 

The  possession  of  stolen  property  by  de- 
fendant charged  with  having  received  it,  with 
other  facts,  was  a  circumstance  from  which  the 
inference  of  guilty  knowledge  on  defendant's 
part  might  be  drawn,  but  was  merely  an  in- 
ference, and,  when  relied  on  for  conviction,  re- 
quired a  charge  on  the  law  of  circumstantial 
evidence  where  demanded  by  defendant. 

4.  Criminal  law  <8=>508(7)  —  Accomplice 
convicted  of  felony  not  disqualified 
before  sentence. 

Under  Pen.  Code  1911,  art.  27,  in  a  prose- 
cution for  receiving  stolen  property,  defend- 
ant's accomplice,  though  the  jury  had  rendered 
against  him  a,  verdict  of  guilty  of  a  felony,  was 
not  disqualified  as  a  witness,  where  he  had 
not  been  sentenced  when  he  testified. 

5.  Witnesses  <8=»48(3)  —  No  disqualifica- 
tion of  witness  convicted  or  felony  un- 
til sentence  becomes  final  on  appeal. 

Where  an  appeal  is  taken  from  convic- 
tion of  felony,  defendant's  civil  rights,  among 
them  the  right  to  testify  as  a  witness,  sur- 
vive sentence  until  it  becomes  final  on  the  ap- 
peal. 

6.  Criminal  law  <8=>  1169(1)— Admission  or 

SUPPORTING  STATEMENT  OP  WITNESS  WITH- 
OUT SUFFICIENT  PREDICATE,  BUT  RELATING 
ONLY  TO  UNCONTROVERTED  PHASE  OF  CASE, 
HARMLESS. 

The  admission  in  evidence  of  the  statement 
of  a  witness  to  support  him  without  sufficient 
predicate  was  harmless  to  defendant,  where  it 
related  only  to  an  uncontroverted  phase  of  the 
case,  namely,  whether  the  stolen  property 
charged  to  have  been  received  by  defendant  was 
in  his  possession. 

Appeal  from  District  Court,  Upshur  Coun- 
ty; J.  R.  Warren,  Judge. 


Jim  Grant  was  convicted  of  receiving 
stolen  property,  and  he  appeals.  Judgment 
reversed. 

Stephens  ft  Sanders  and  O.  E.  Florence, 
all  of  Gilmer,  and  Simpson,  Lasseter  &  Gen- 
try, of    Tyler,  for  appellant 

Alvin  M.  Owsley,  Asst  Arty.  Gen*  for  the 
State. 

MORROW,  J.  [1-3]  The  appellant  was 
convicted  of  receiving  stolen  property.  The 
state  used  the  testimony  of  two  accomplices 
to  connect  the  appellant  with  the  offense. 
One  of  these  accomplices,  Talley,  testified  that 
he  stole  the  property  and  placed  it  in  the 
possession  of  the  other  accomplice,  Ervin,  ob- 
taining from  Ervin  a  loan  of  money  secured 
by  the  property;  that  afterwards  be  sold 
the  property  to  appellant,  the  appellant  pay- 
ing Ervin  the  advancement  and  the  other  ac- 
complice an  additional  amount  Ervin's  tes- 
timony was  corroborative  of  the  testimony 
of  Talley  so  far  as  It  related  to  the  trans- 
actions with  Ervin,  though  the  latter  claim- 
ed to  have  been  Ignorant  of  the  theft  Tal- 
ley does  not  claim  to  have  told  the  appellant 
that  the  goods  were  stolen,  and  to  prove  this 
fact  the  state  relies  wholly  upon  circum- 
stances. To  establish  this  offense  the  evi- 
dence must  show  beyond  a  reasonable  doubt 
that  the  property  was  stolen,  and  that  there- 
after the  accused  received  the  property  from 
the  person  alleged  In  the  Indictment  with 
fraudulent  intent  knowing  the  same  to  have 
been  stolen.  Wilson  v.  State,  12  Tex.  App. 
481;  Johnson  v.  State,  42  Tex.  Cr.  R.  441, 
60  S.  W.  667.  The  bare  fact  that  he  received 
the  stolen  property  Is  not  sufficient  to  show 
that  it  was  stolen.  Estes  v.  State,  23  Tex. 
App.  611,  5  S.  W.  176;  Oastleberry  v.  State, 
35  Tex.  Cr.  R.  383,  33  S.  W.  875,  60  Am.  St 
Rep.  53.  The  possession  of  the  stolen  proper- 
ty, together  with  other  facts,  was  a  circum- 
stance from  which  the  Inference  of  guilty 
knowledge  might  be  drawn,  but  was  an  infer- 
ence only,  and,  when  relied  on  for  convic- 
tion, it  required  a  charge  on  the  law  of  cir- 
cumstantial evidence  where,  as  in  this  case, 
it  was  demanded  by  the  appellant 

[4,  (]  The  witness  Talley,  though  the  Jury 
had  rendered  against  him  a  verdict  of  guilty 
of  a  felony,  was  not  disqualified  as  a  wit- 
ness; he  having  not  been  sentenced  at  the 
time  his  testimony  was  given.  It  was  so  de- 
cided on  account  of  the  peculiar  language  of 
our  statute,  the  court  saying: 

"It  is  the  sentence,  therefore,  and  not  the 
judgment,  which,  under  onr  Code,  concludes 
the  prosecution  in  the  trial  court,  and  until  it 
has  been  pronounced  it  cannot  be  said  that 
the  conviction  in  the  trial  court  is  complete, 
so  as  to  work  a  forfeiture  of  civil  rights." 
Arcia  v.  State,  26  Tex.  App.  206,  9  S.  W.  688; 
Branch's  Annotated  Texas  Penal  Code,  f  17. 


^s For  other  cues  lee  same  topic  and  KEY-NUMBER  Id  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Tojk.)  YOUNG 

(118 

"Where  appeal  is  taken,  these  rights  sur- 
vive  the  sentence  until  It  becomes  final  on 
tJne  appeal. 

CB]  Whether  a  sufficient  predicate  was  laid 
for  the  Introduction  of  the  statement  of  the 
•witness  Ervin  to  support  him  Is  a  matter, 
In  the  Judgment  of  the  writer,  of  some  doubt. 
Inasmuch  as  the  character  of  the  statement 
related  only  to  a  phase  of  the  case  which  was 
not  a  controverted  one,  namely,  that  the 
stolen  property  was  In  possession  of  appel- 
lant, we  regard  its  admission  as  harmless. 

The  refusal  of  the  appellant's  request  to 
charge  on  the  law  of  circumstantial  evidence 
requires  a  reversal  of  the  Judgment,  which  is 
ordered. 


YOUNG  et  al.  v.  STATE.    (No.  M92.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  25, 
1920.) 

Chimin al  law  <S=»396(2),  408,  448(2)— STATE- 
MENTS BY  DEFENDANTS  AS  TO  PAYMENT  FOB 
STOLEN  AUTOMOBILE  ADMISSIBLE. 

In  a  prosecution  for  the  theft  of  an  automo- 
bile, evidence  of  statement  made  by  one  de- 
fendant in  a  conversation  with  the  owner  when 
they  offered  to  pay  for  the  machine,  wherein 
such  defendant  stated  that  he  was  out  on  sus- 
pended sentence  and  did  not  desire  to  get  an 
additional  term,  held  admissible  as  an  admission, 
and  the  statement  that  such  defendant  was  out 
on  suspended  sentence  was  not  a  conclusion,  but 
admissible  as  a  part  of  a  conversation  brought 
out  by  defendant 

Appeal  from  Criminal  District  Court,  Har- 
ris County ;  C.  W.  Robinson,  Judge. 

Rink  Young  and  Henry  Anderson  were  con- 
victed of  theft,  and  they  appeal.    Affirmed. 

Alvln  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellants  were  con- 
victed of  theft  of  an  automobile;  their  pun- 
ishment being  assessed  at  five  years  each  in 
the  state  penitentiary. 

The  record  contains  but  one  bill  of  excep- 
tions. It  shows  the  following  proceedings  oc- 
curred. This  question  was  asked  a  witness 
for  the  state  by  the  district  attorney:  "What, 
if  anything,  was  said  by  them  about  a  sus- 
pended sentence?"  Defendants  objected  to 
the  question  as  being  suggestive  and  leading, 
and  has  nothing  to  do  with  the  case,  and  as 
attempting  to  put  in  Issue  the  character  of 
the  defendants. 
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"The  Court:  I  don't  know  what  it  is. 
"Defendants:    Object  to  anything  about  sus- 
pended sentence.    I  don't  think  it  is  proper,  and 
I  ask  that  the  jury  be  withdrawn  for  the  pres- 
ent 
"The  State:  I  will  tell  the  court  what  it  is." 

The  bill  recites  that  the  prosecuting  attor- 
ney, out  of  the  hearing  of  the  jury,  informed 
the  court  what  he  expected  to  prove,  but  it 
Is  not  stated  in  the  bill  what  the  evidence 
was  or  expected  to  be. 

"The  Court:  If  that  is  it— if  they  told  him 
that,  go  ahead.  ' 

"Q.  What  was  said? 

"Defendants:  Object  to  anything  about  a  sus- 
pended sentence." 

This  was  overruled,  and  the  following  an- 
swer made: 

"For  me  to  get  the  money  the  next  day  at 
Mr.  Heidingsfelder's,  Rink  Young,  that  fellow  on 
the  right  there,  said,  'Hell,'  four  years  would  kill 
him  to  be  in  the  penitentiary,  and  that  Anderson 
said  to  me— 

"Q.  What  did  he  mean  about  four  years?    A.     - 
He  said  he  already  was  on  a  two-year  suspended 
sentence. 

"The  Defense:  Object  to  that  as  a  conclusion 
of  the  witness. 

"The  Court:  You  have  got  your  MIL" 

This  is  the  bill  of  exceptions. 

The  fact  that  Young  was  already  under  a 
two-year  suspended  sentence  was  not  a  con- 
clusion, as  contended  by  appellants  in  their 
objection  to  that  answer.    What  the  conver- 
sation was  -  outside  of  that  narrated  is  not 
shown  by  the  bill  of  exceptions.    The  state- 
ment of  facts,  if  we  refer  to  the  evidence, 
shows  that  after  the  auto  had  been  stolen 
these  defendants  approached  the  alleged  own- 
er and  offered  to  pay  him  for  the  car  if  he 
would  meet  them  the  following  morning  at 
a  specified  hour  at  Mr.  Heidingsfelder's  office, 
and  in  that  conversation  one  of  them  stated 
as  his  reason  that  he  did  not  want  to  go  to 
the  penitentiary  for  an  additional  term  to 
the  suspended  sentence,  or  for  the  two  terms 
combined,  whatever  might  be  the  conviction 
under  this  indictment    It  was  a  part  of  the 
conversation  and  statement  by  one  of  the  de- 
fendants which  might  be  held  as  an  admis- 
sion of  the  auto  theft  and  an  offer  to  pay  for 
the  car  In  order  to  avoid  going  to  the  peni- 
tentiary.   We  are  of  opinion  the  manner  in 
which  it  was  presented,  it  being  a  part _oi  tne 
conversation  brought    about  by    the  ^eieuu 
ants,  that  It  was  introduclble;  but  ""^ 
does  not  show  any  error  with  ret er^         t  tt 
objection  stated    to    the  introducoou 
as  being  a  conclusion.  v,eatttrm- 

The  Judgment,  we  think,  ougnt  w 
ed ;  and  it  is  so  ordered.  . 
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GARRETT  v.  STATE.    (No.  5686.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  26, 
•  1920.) 

1.  Larceny   «J=>40(6)— Conviction   must   be 

SUSTAINED  BY  EVIDENCE  OF  THE  THEFT  OF 
THE  PROPERTY  DE8CBIBED  IN  THE  INDICT- 
MENT. 

No  matter  what  amount  of  other  property 
accused  may  be  shown  to  have  stolen  at  the 
time  and  place  alleged,  such  proof  will  not  sup- 
port a  conviction  for  theft,  unless  it  also  ap- 
pears that  the  property  described  in  the  indict- 
ment was  stolen. 

2.  Larceny  <9=»23— Conviction  fob  felony 
theft  cannot  be  sustained  whebe  stolen 
pbopebty  ib  not  of  the  value  of  $50. 

Where  a  part  of  the  property  described  in  an 
indictment  for  theft  was  not  shown  by  the  evi- 
dence to  have  been  stolen,  and  the  rest  was 
not  of  the  value  of  $50,  a  conviction  for  felony 
theft  could  not  be  sustained,  though  the  evi- 
dence showed  the  theft  of  property  not  describ- 
ed in  the  indictment  of  a  value  larger  than  $50. 

3.  Larceny  <8=»23— Theft  of  property  at  or 
about  the  same  time  will  support  con- 
viction fob  felony. 

The  loss  of  any  considerable  property  at  or 
about  the  same  time,  the  taking  of  which  may 
be  attributed  to  accused,  will  support  a  verdict 
finding  him  guilty  of  felony  theft  of  all  such 
property. 

4.  Larceny  «$=368(1),  79— In  case  of  doubt 
court  should  submit  question  of  mis- 
demeanor theft  to  jury. 

Where  there  is  a  doubt  from  the  evidence 
whether  a  sufficient  amount  of  property  de- 
scribed was  taken  at  one  time  to  constitute  a 
felony,  the  trial  court  should  submit  the  law 
of  misdemeanor  theft,  and  leave  the  question 
of  fact  to  the  jury. 

5.  Larceny  «J=»77(4)— Charge  as  to  expla- 
nation OF  POSSESSION  OF  RECENTLY  STOLEN 
PROPERTY  UNCALLED  FOR. 

Where  there  was  no  evidence  that  defendant 
made  any  explanation  of  his  possession  of  re- 
cently stolen  property,  but  he  testified  on  the 
trial  that  part  of  it  belonged  to  himself,  a 
charge  on  the  theory  of  explanation  of  posses- 
sion of  recently  stolen  property  was  not  called 
for,  but  the  defense  appearing  from  the  testi- 
mony should  have  been  pertinently  submitted. 

Appeal  from  District  Court,  Eastland 
County ;  E.  A.  Hill,  Judge. 

M.  T.  Garrett  was  convicted  of  felony 
theft,  and  he  appeals.  Reversed  and  re- 
manded. 

Mays  &  Mays,  of  Ft.  Worth,  for  appellant. 
Alvin  M.  Owsley,  Asst  Atty.  Gen.,  for  the 
State. 

LATTIMORE,  J.  Appellant  was  convicted 
of  felony  theft,  in  the  district  court  of  East- 
land county,  and  bis  punishment  fixed  at  two 
years'  confinement  In  the  penitentiary. 


In  bis  motion  for  a  new  trial  appellant 
complains  of  the  insufficiency  of  the  evidence 
to  support  a  conviction  for  felony.  The  tes- 
timony in  the  record  shows  that  In  places 
apparently  under  the  control  of  appellant 
were  found  more  than  enough  of  the  proper- 
ty of  the  prosecuting  witness  to  aggregate 
in  value  $50.  In  fact,  it  is  shown  that  one 
carton  of  cigarettes  so  found  and  Identified 
was  of  the  value  of  $73.  Unfortunately,  we 
find  in  the  Indictment  no  mention  of  cigar- 
ettes. The  indictment  describes  and  fixes 
the  values  of  the  alleged  stolen  property  as 
follows: 

One  mirror t  I  65 

One  traveling  set IK 

One  flashlight  2  « 

Two  bottles  of  toilet  water. 4  40 

One  kodak t  23 

Four  fountain  pens 7  60 

One  razor 6S 

Two  fountain  pens 5  4« 

One  bottle  of  toilet  water 2  S3 

Three  boxes  of  cigars 16  60 

One  flashlight  2  St 

One  flashlight  and  battery l  65 

Totaling  the  above,  it  appears  to  be  of  an 
aggregate  value  of  $65.10. 

[1, 2]  The  proposition  is  unanswerable 
that;  no  matter  what  amount  of  other  prop- 
erty the  accused  may  be  shown  to  have 
stolen  at  the  time  and  place  alleged,  such 
proof  would  not  support  a  conviction,  unless 
It  also  appear  that  the  property  described  In 
the  indictment  was  stolen,  and  In  case  it  be 
claimed  that  the  theft  was  a  felony,  such 
claim  must  be  sustained  by  proof  of  the  tak- 
ing of  enough  of  the  property  mentioned  in 
the  indictment  to  aggregate  $50  in  value. 

Examining  the  testimony  of  Mr.  Martin, 
the  owner  of  the  alleged  stolen  property,  we 
find  no  statement  anywhere  that  he  had  lost 
a  kodak,  and  the  only  reference  in  the  entire 
testimony  to  a  kodak  is  found  in  his  state- 
ment that  he  and  the  sheriff  found  in  appel- 
lant's room  a'kodak,  which  he  did  not  take, 
because  he  could  not  swear  to  it  The  alleg- 
ed value  of  the  kodak  was  $9.25,  and  since 
there  is  no  proof  that  it  was  stolen,  or  that 
Mr.  Martin  lost  any  such  property,  such  val- 
ue should  be  deducted,  which  would  leave  an 
aggregate  value  of  the  remaining  property  de- 
scribed in  the  indictment  of,  to  wit,  $55.85. 
Mr.  Martin  does  not  say  he  lost  any  razor, 
nor  is  any  mentioned  as  being  found  In  the 
possession  of  appellant.  The  alleged  value 
of  the  razor  was  $6.25.  Deducting  this  from 
the  total  leaves  the  aggregate  of  the  remain- 
der, of  the  property  described  in  the  indict- 
ment, at  less  than  $50.  Mr.  Martin  nowhere 
states  that  he  lost  any  flashlights,  but  does 
say  that  he  found  one  in  the  possession  of  ap- 
pellant, which  he  carried  back  to  his  place  of 
business ;  but  he  did  not  know  whether  same 
was  his  or  not.  If  the  value  of  the  three 
flashlights  mentioned  in  the  indictment — or 
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even  two  of  them — be  eliminated,  the  aggre- 
gate value  of  the  remaining  property  describ- 
ed would  be  considerably  less  than  $50.  It 
follows  that  we  think  the  evidence  does  not 
support  the  verdict  finding  the  appellant  guil- 
ty of  a  felony. 

We  are  at  a  loss  to  know  why  the  carton 
of  cigarettes,  valued  at  $73,  Is  not  Included 
In  the  list  of  articles  alleged  to  have  been 
stolen.  We  also  note  In  the  testimony  of  Mr. 
Martin,  that  $100  worth  of  toilet  articles  were 
found  In  appellant's  room,  each  and  every 
'one  of  which,  he  says,  had  his  mark  thereon. 
Just  how  these  things  were  not  listed  and 
Included  In  the  Indictment  we  do  not  under- 
stand, but  in  the  absence  of  such  mention 
in  the  Indictment  we  cannot  consider  their 
value  In  determining  whether  or  not  appel- 
lant is  guilty  of  a  felony.  We  cannot  permit 
convictions  to  stand  unless  the  proof  shows 
with  some  degree  of  certainty  that  the  prop- 
erty, as  described  In  the  indictment,  was 
taken,  and  that  such  property  belonged  to 
the  alleged  owner,  and  was  lost  by  him  in 
some  way. 

[3, 4]  It  Is  contended  by  the  appellant  that 
it  was  not  shown  with  any  certainty  that  as 
much  as  $50  worth  of  property  was  taken  at 
any  one  time.  Where  there  Is  a  dispute  on 
this  question,  based  on  any  tangible  evidence, 
or  lack  of  same,  the  court  should  submit  Its 
decision  to  the  jury,  under  an  applicable  In- 
struction. The  loss  of  any  considerable  prop- 
erty at  or  about  the  same  time,  the  taking 
of  which  may  be  attributed  to  the  accused, 
will  support  a  verdict  finding  him  guilty  of 
theft  of  all  such  property,  if  said  matter  be 
submitted  for  the  jury's  decision  under  a 
fair  charge.  So,  also,  where  there  is  a  doubt 
from  the  evidence  whether  or  not  a  sufficient 
amount  of  the  property  was  taken  at  one 
time  to  constitute  a  felony,  the  trial  court 
should  resolve  the  doubt  In  favor  of  the  ac- 
cused, and  submit  the  law  of  misdemeanor 
theft,  and  leave  the  decision  of  that  question 
of  fact  to  the  jury. 

[i]  We  are  unable  to  find  In  the  record, 
any  testimony  that  appellant  made  an  ex- 
planation of  his  possession  of  recently  stolen 
property.  Appellant  testified  oh  the  trial  as 
to  how  he  came  by  certain  of  the  property, 
which  he  claimed  to  belong  to  himself.  Un- 
der such  state  of  case,  we  think  a  charge  on 
the  theory  of  the  explanation  of  possession 
of  recently  stolen  property  would  not  be  call- 
ed for,  but  that  the  defense  appearing  from 
the  testimony  as  given  should  be  pertinently 
submitted.  If  It  should  appear  that,  when 
confronted  with  the  fact  of  his  possession  of 
said  property,  or  any  part  thereof,  or  that 
the  same  was  found  in  any  room  under  his 
control,  appellant  made  any  explanation 
which  is  admitted  in  evidence,  then  the 
charge  on  his  explanation  of  such  possession 
should  always  be  given. 


For  the  errors  mentioned,  the  Judgment 
of  the  trial  court  must  be  reversed,  and  the 
cause  remanded. 


WATLAND  v.  STATE.     (No.  5553.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  21, 

1920.     State's  Rehearing  Denied 

March  3,  1920.) 

1.  Burglary  «=»42(3>— Breaking  together 
with  possession  of  stolen  property  suf- 
ficient to  support  verdict  of  guilty. 

The  possession  of  the  property  recently 
stolen  is  a  circumstance  sufficient  to  support 
verdict  of  guilty,  where  the  breaking  is  proved 
by  other  evidence. 

2.  Burglary  «=»41(7)— Evidence  of  identi- 
ty OF  PROPERTY  INSUFFICIENT. 

In  prosecution  for  entering  a  garage  at 
night  and  stealing  automobile  casings,  evi- 
dence held  insufficient  to  identify  tires  found 
in  defendant's  possession  as  those  stolen  from 
the  garage. 

3.  Burglary  #=29  —  Identity  of  property 
in  accused's  possession  must  be  estab- 
lished. 

Where  the  state  relies  for  a  conviction  up- 
on the  circumstance  that  accused  is  found  in 
possession  of  property  recently  stolen  from 
burglarized  premises,  the  identity  of  the  prop- 
erty in  his  possession  must  he  established. 

Appeal  from  District  Court,  Limestone 
County;  A.  M.  Blackmon,  Judge. 

Bay  Wayland  was  convicted  of  burglary, 
and  appeals.    Reversed  and  remanded. 

Herbert  Scharff  and  Williams  &  Williams, 
all  of  Waco,  and  Wm.  Kennedy,  of  Groesbeck, 
for  appellant.  .  > 

I*  M.  Seay,  Dlst.  Arty.,  of  Groesbeck,  and 
Alvln  M.  Owsley,  Asst.  Atty.  <}4n.,  for  the 
State. 

MORROW,  J.  [1]  The  conviction  Is  for 
burglary.  The  garage  of  Prank  Oliver,  situ- 
ated at  Groesbeck,  was  burglarized  on  the 
night  of  the  16th  day  of  April,  1919,  and 
some  20  automobile  casings  stolen.  Circum- 
stances alone  are  relied  upon  to  prove  appel- 
lant's guilt.  The  central  fact  in  the  state's 
case  Is  Its  claim  that  soon  after  the  offense 
was  committed  appellant  was  in  possession 
of  the  fruits  of  the  crime.  When  a  burglary 
Is  established,  and  the  accused  Is  found  in 
possession  of  the  property  recently  stolen 
from  the  premises,  the  inference  may  be 
drawn  that  he  committed  the  offense  (Payne 
v.  State,  21  Tex.  App.  184, 17  S.  W.  463 ;  oth- 
er cases  listed  Branch's  Annotated  Texas 
Penal  Code);  that  is  to  say,  the  possession 
of  the  property  recently  stolen  Is  a  circum- 
stance sufficient  to  support  the  verdict  of 
guilty  where  the  breaking  is  proved  by  other 
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evidence  (Bloch  v.  State,  81  Tex.  Cr.  R.  1, 
183  S.  W.  303). 

[2]  The  sufficiency  of  the  evidence  in  the 
Instant  case  must  be  tested  by  the  cogency 
of  the  facts  proved  to  identify  the  property 
which  was  found  in  appellant's  possession  as 
that  which  was  stolen  from  Oliver's  garage. 
There  are  other  facts  tending  to  throw  sus- 
picion upon  the  appellant,  but  the  question 
of  Identity  stated  we  regard  as  controlling. 
The  appellant  was  in  Groesbeck  at  about  6 
o'clock  in  the  evening  preceding  the  burglary, 
and  was  in  the  burglarized  premises  while 
they  were  open  and  during  business  hours. 
He  was  traveling  in  an  automobile,  and  re- 
sided at  Prairie  Hill,  which  is  some  miles 
distant  from  Groesbeck.  It  is  the  state's 
theory  that  he  went  to  his  home,  and  during 
the  night  returned  in  his  automobile  and 
committed  the  burglary.  On  this  phase  of 
the  case  the  only  specific  fact  that  we  find 
is  that  about  midnight  on  the  night  of  the 
'  offense  persons  were  seen  upon  the  streets  of 
Groesbeck  driving  an  automobile  with  but 
one  light  burning;  it  appearing  from  other 
testimony  that  one  of  the  lights  on  appel- 
lant's car  would  not  burn.  There  is  no  ef- 
fort to  otherwise  identify  the  car  nor  to 
identify  the  persons  who  were  in  it,  save 
that  the  witness  describing  the  occurrence 
said  that  there  were  two  occupants  of  the 
car. 

There  is  evidence  that  subsequent  to  the 
burglary,  and  during  the  same  week,  the  ap- 
pellant went  to  the  house  of  the  witness 
Lowe  at  about  4  o'clock  in  the  morning  with 
two  automobile  casings  wrapped  in  paper, 
and  offered  them  for  sale.  Hub  Wayland, 
the  appellant's  brother,  according  to  this  wit- 
ness, had  previously  been  informed  by  the 
witness  that  he  needed  some  tires,  and  the 
appellant  on  the  occasion  mentioned  said 
that  his  brother  had  sent  them.  The  tires 
were  of  a  size  coinciding  with  some  of  those 
stolen  from  Oliver,  but  were  not  otherwise 
identified. 

There  was  evidence  of  a  witness,  whom 
the  court  regarded  as  an  accomplice  in  the 
event  that  appellant  committed  the  offense,  to 
the  effect  that  the  appellant  sold  the  witness 
a  casing  of  the  same  size  and  make  as  some 
of  those  stolen  at  a  price  amounting  to  about 
half  its  value,  and  that  subsequently  the  cas- 
ing disappeared  in  an  unknown  manner. 
This  witness  was  corroborated  by  Calvary, 
another  accomplice  witness;  and  it  was 
shown  by  Morris,  a  third  accomplice  witness 
according  to  the  view  of  the  trial  court,  that 
soon  after  the  burglary  the  same  person  left 
in  theJ  truck  of  the  witness  five  new  casings, 
the  size  of  which  coincided  with  some  of 
those  stolen,  but  which  were  not  otherwise 
described,  save  that  they  were  wrapped  in 
paper.  This  witness  said  that  before  the 
tires  were  found  by  him  he  had  informed  the 
appellant  in  response  to  his  inquiry  that  he 


needed  some  tires,  and  that  several  days  sub- 
sequent to  finding  the  tires  he  had  told  the 
appellant  that  "if  they  were  his  casings  to 
get  them  away;  that  they  would  get  both 
into  trouble;"  and  that  subsequently  the 
tires  disappeared.  Another  witness  was 
present  at  this  conversation,  and  quotes  the 
witness  Morris  as  saying  to  the  appellant: 

"You  are  going  to  get  into  it  Ton  want  to 
straighten  ont  those  tires.  You  had  better 
straighten  them  oat  and  leave  the  country." 

The  witness  was  uncertain  what  reply,  if 
any,  appellant  made,  but  said  that  to  the 
best  of  his  recollection  appellant  dropped  his 
head  and  said  "Well,"  or  something  to  that 
effect. 

At  the  time  of  appellant's  arrest  he  was 
in  Corpus  Christl,  apparently  visiting  his 
uncle,  a  prominent  citizen  there,  and  the 
record  indicates  that  his  whereabouts  were 
known,  and  that  he  was  arrested  immediate- 
ly in  response  to  a  telegram  sent  at  the  time 
the  complaint  was  filed. 

Twelve  of  the  stolen  tires  were  recovered, 
ten  of  them  from  the  City  Hall  at  Waco 
from  the  possession  of  city  officials,  who  tes- 
tified that  they  found  the  casings  some  six 
miles  from  Waco  in  some  weeds  near  a  road, 
and  two  of  the  casings  were  found  by  a  depu- 
ty sheriff  in  a  pasture  under  the  control  of 
Hub  Wayland,  the  brother  of  appellant. 

On  the  subject  of  the  identity  of  personal 
property  we  take  from  Burrill  on  Circum- 
stantial Evidence,  p.  463,  the  following: 

"Where  all  that  can  be  proved  concerning 
property  found  in  the  possession  of  a  supposed 
thief  is  that  it  is  of-  the  same  kind  as  that 
which  has  been  lost,  this  will  not,  in  general, 
be  deemed  sufficient  evidence  of  its  having  been 
feloniously  obtained,  and  some  proof  of  identi- 
ty will  be  required.  But  where  the  fact  is 
very  recent,  and  the  property  consists  of  arti- 
cles the  identity  of  which  is,  from  their  na- 
ture, not  capable  of  strict  proof,  the  conclusion 
may  be  drawn  that  the  property,  being  of  the 
same  kind,  iB,  in  fact,  the  same." 

In  the  instant  case  it  affirmatively  appears 
from  the  record  that  all  of  the  casings  except 
one  which  were  recovered,  but  not  from  the 
appellant,  were  new  casings  held  for  the  pur- 
pose of  merchandise,  and  that  they  bore  seri- 
al numbers  placed  thereon  by  the  factory 
which  manufactured  them,  and  in  addition 
bore  private  marks  which  were  placed  upon 
them  by  Oliver.  These  serial  numbers  and 
marks  would  identify  the  casings  and  dis- 
tinguish them  from  others  of  a  like  nature 
and  siae.  On  the  subject  we  take  the  fol- 
lowing from  Mr.  Burrill's  work  supra,  page 
662: 

"The  most  satisfactory  means  of  identifying 
property  of  this  description  is  by  marks  exist- 
ing upon  the  goods  themselves;  such  marks 
being  known  to  the  identifying  witness,  and 
enabling  him  to  swear  positively  that  the  goods 
found  and  shown  to  him  with  such  marks  up- 
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on  them  are  the  same  with  those  claimed  to 
have  been  stolen.  The  mere  general  appear- 
ance of  goods,  which  are  without  marks  of  this 
character,  ordinarily  leads  to  no  more  definite 
conclusion  and  no  nearer  approach  to  Identifi- 
cation than  that  they  are  of  the  same  kind,' 
wnich,  as  already  shown,  Is,  without  other 
circumstances,  insufficient  evidence  tor  tike 
purpose  in  view." 

The  casings  which  were  In  possession  of 
the  appellant,  as  disclosed  by  the  evidence, 
were  observed  by  the  state  witnesses.  They 
•were  wrapped  in  their  original  wrappings, 
and, If  they  belonged  to  Oliver  they  were  sus- 
ceptible of  identification  by  reference  to  the 
serial  number  mentioned  and  to  the  private 
mark.  Five  of  the  casings,  according  to  the 
state's  testimony,  remained  In  the  track  of 
one  of  the  state's  witnesses  for  several  days. 
Touching  all  of  the  casings  which  are  shown 
to  have  been  In  the  possession  of  the  appel- 
lant, there  appears  to  have  been  ample  oppor- 
tunity for  inspection  by  the  witnesses  used  by 
the  state;  and  the  failure  of  the  state  to 
disclose  from  these  witnesses  whether  the 
private  mark  was  upon  the  tires  or  not  leaves 
the  Inference  that  on  the  tires  which  appel- 
lant had  there  was  no  Identifying  mark. 

[3]  Where  the  state  relies  for  a  conviction 
upon  the  circumstance  that  the  accused  Is 
found  in  the  possession  of  property  recently 
stolen  from  burglarized  premises,  It  is  essen- 
tial that  the  Identity  of  the  property  in  his 
possession  be  established.  Branch's  Anno- 
tated Texas  Penal  Code,  {  2482.  On  several 
occasions  this  court  has  analyzed  the  evi- 
dence of  Identity  and  expressed  the  opinion 
that  it  was  Insufficient,  when  the  facts  were 
similar  and  quite  as  cogent  as  In  the  present 
instance.  Johnson  v.  State,  86  Tex.  Or.  R. 
384,  87  S.  W.  424;  dine  v.  State,  43  Tex. 
404;  Adams  v.  State,  102  S.  W.  1129;  Taylor 
v.  State,  68  Tex.  Or.  R.  615,  111  S.  W.  161; 
Lawrence  v.  State,  66  Tex.  Or.  R.  346, 146  S. 
W.  928;  Kellum  v.  State,  82  Tex.  Or.  R.  635, 
200  S.  W.  843;  Jobe  v.  State,  72  Tex.  Cr.  R. 
163, 161  S.  W.  966. 

In  Adams  v.  State,  102  S.  W.  1129,  an  ac- 
complice testified  to  the  burglary  of  the 
premises  and  the  taking  therefrom  of  certain 
cigars  known  as  "Blaine"  cigars.  There  was 
evidence  corroborating  him  to  this  extent, 
bat  to  his  testimony  connecting  the  appellant 
with  the  offense  the  corroboration  consisted 
In  the  effort  by  appellant  to  Induce  a  witness 
to  sell  some  cigars  for  him,  stating  that  he 
had  some  Blaine  cigars  which  he  wanted  to 
sell.  From  the  premises  were  also  taken 
some  Childs  cigars.  The  evidence  was  held 
insufficient 

In  Taylor's  Case,  53  Tex.  Cr.  R.  615,  111 


S.  W.  151,  the  theft  was  of  certain  overcoats 
manufactured  by  a  certain  firm  in  Rochester, 
N.  Y.,  and  by  them  shipped  to  the  owner 
named  In  the  indictment.  At  night  soon  aft- 
er their  disappearance  the  appellant  and 
another  were  seen  in  possession  of  several 
new  overcoats,  some  of  which  they  gave 
away,  and  others  were  sold  by  them.  The 
accomplice  testified,  and  the  court  said: 

"The  evidence  in  the  case  shows  that  ap- 
pellant was  found  in  possession  of  several 
overcoats  similar  in  make  and  character  to 
those  lost  by  the  Whitehouse  Dry  Ooods  Com- 
pany, but  there  is  not  sufficient  identification 
in  this  record  of  the  goods  as  belonging  to  the 
prosecutor  to  warrant  a  conviction.  The  ef- 
fort to  identify  same  is  very  unsatisfactory  on 
any  line." 

A  similar  ruling  was  made  with  reference 
to  the  Identity  of  a  number  of  chickens 
which  were  found  In  the  possession  of  the 
appellant  soon  after  the  burglary;  he  having 
them  In  a  sack  with  their  heads  pulled  off 
and  warm  at  the  time  they  were  found  in  his 
possession.  Lawrence  v.  State,  66  Tex.  Cr. 
R.  346,  146  S.  W.  928. 

In  Johnson's  Case,  36  Tex.  Or.  R.  894,  37 
S.  W.  424,  the  possession  by  appellant  of  a 
number  of  bank  bills  corresponding  In  a 
manner  and  denomination  with  those  stolen, 
In  connection  with  contradictory  statements 
from  the  accused  as  to  his  possession  of  them, 
was  held  insufficient,  the  conrt  saying: 

"The  circumstances  may  even  be  considered 
suspicions  as  to  appellant's  possession  of  that 
much  money,  and  that  the  bills  were  of  the 
same  denomination  as  those  lost,  but  a  defend- 
ant cannot  be  convicted  although  the  circum- 
stances attending  his  possession  of  that  much 
money  may  be  suspicious.  The  proof,  In  order 
to  sustain  a  conviction  in  a  case"  of  circum- 
stantial evidence,  must  establish  his  guilt  to 
a  moral  certainty  and  beyond  a  reasonable 
doubt,  and  must  exclude  every  reasonable  hy- 
pothesis consistent  with  his  innocence." 

The  most  of  the  evidence  used  by  the  state 
to  show  that  appellant  was  in  possession  of 
any  automobile  tires  similar  to  those  lost 
comes  from  accomplice  witnesses,  whom  the 
appellant  Insists  were  not  corroborated.  We 
will  not  pause  to  analyze  the  evidence  with 
the  view  of  deciding  the  question  of  the  suffi- 
ciency of  the  corroboration,  for  the  reason 
that,  giving  the  testimony  of  these  witnesses 
full  credit,  It  but  discloses  the  possession  by 
the  appellant  of  certain  tires  similar  In  make 
and  size  to  some  of  those  stolen,  and  not 
identified  as  the  stolen  property. 

The  judgment  is  reversed,  and  the  cause 
remanded. 


Digitized  by 


Google 


1068 


218  SOUTHWESTERN  REPORTER 


flex. 


BLOXOM  t.   STATE.     (No.  5442.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  25, 
1920.) 

1.  Cbiminal  law   «J=539(2)— Testimony*  by 

DEFENDANT  ON  EXAMINATION  BEFOBE  MAGIS- 
TRATE INADMISSIBLE  WHERE  HE  WAS  NOT 
WABNED. 

Where  defendant  and  another  Texas  ranger 
attempted  to  enter  premises  and  in  the  course 
of  the  proceedings  one  of  the  occupants  was 
shot,  testimony  by  defendant  and  the  other  ran- 
ger on  examination  before  a  justice  of  the 
peace  is  inadmissible,  where  the  parties  were 
not  warned;  this  being  so  regardless  of  wheth- 
er they  were  under  arrest  or  not. 

2.  Criminal  law  cj=>804(l)  —  Instructions 

MUST  BE  IN  WHITING. 
The  scope  of  testimony  cannot  be  control- 
led  by    verbal   instructions,    statute   requiring 
charges  to  the  jury  to  be  written. 

8.  Criminal    law    «=»407(2)  —  Undenied 
statements  by  one  with  whom  defend- 
ant was  associated  admissible  if  made 
in  defendant's  hearing,  etc. 
For  evidence  of  statements  made  by  one 
with  whom   defendant  was   associated   at   the 
time  of  the  killing  to  be  admissible,  it  must  ap- 
pear that  defendant  was  present  and  not  under 
arrest  at  the  time  of  making  the  statements, 
and  in  such  position  that  he  was  called  upon 
to  deny  the  same. 

4.  Criminal  law  <8=>424(1)  —  Declarations 
of  coconspirators,  made  after  consum- 
mation OF  OFFENSE,   INADMISSIBLE. 

Where  it  was  charged  that  defendant  and 
another  acting  jointly  killed  a  third  person,  evi- 
dence of  statements  by  defendant's  associate 
after  the  killing  are  inadmissible  against  de- 
fendant;   the  transaction  then  being  complete. 

5.  Homicide  <8=>289  —  Instruction  on  bur- 
glary not  raised  by  evidence  prejudi- 
cial ebrob. 

Where  defendant  and  his  associate,  both 
Texas  rangers,  in  attempting  to  enter  a  build- 
ing where  they  suspected  gambling  was  in 
progress,  shot  and  killed  one  of  the  occupants, 
an  instruction  which  referred  to  burglary  of 
the  building  was  erroneous;  there  being  no  evi- 
dence that  defendant  or  his  associate  had  any 
intention  of  burglarizing  the  premises. 

Appeal  from  District  Court,  Taylor  Coun- 
ty; Joe  Burkett,  Judge. 

John  Bloxom  was  convicted  of  manslaugh- 
ter, and  he  appeals.  Reversed  and  re- 
manded. 

Walter  I*  Morris,  of  Ft,  Worth,  O.  I». 
Davenport,  of  Stamford,  and  Scott,  Brels- 
ford  &  Smith,  of  Eastland,  for  appellant 

J.  H.  Beavers,  of  Wlnnsboro,  and  Alvln 
M.  Owsley,  Asst  Atty.  Gen.,  for  the  State. 


DAVIDSON,  P.  J.  This  conviction  was 
for  manslaughter,  the  punishment  being  as- 
sessed at  two  years. 

The  homicide  occurred  in  Eastland  coun- 
ty, but  was  tried  In  Taylor  county  on  a 
change  of  venue. 

The  evidence  discloses  that  appellant  and 
Berry  Nails,  state  rangers,  stationed  at 
Banger,  Tex-,  were  Informed  that  at  a  cer- 
tain place,  or  In  a  certain  house,  there  was 
gambling.  They  proceeded  to  the  designated 
place  to  make  an  investigation,  and  for  the 
further  probable  purpose  of  arresting  any 
parties  who  might  be  so  engaged.  Reaching 
this  place,  they  found  the  house  closed  and 
parties  on  the  inside.  What  they  heard  in- 
duced them  to  believe  that  gambling  was  in 
progress.  They  undertook  to  enter  the 
house.  One  of  them  undertook  to  push  the 
door  open,  and  for  this  purpose  Inserted  his 
hand  and  part  of  his  arm  on  the  inside  of 
the  door  with  a  view  of  opening  the  door 
that  they  might  enter.  Some  one  on  the  in- 
side of  the  house  pressed  the  door  bade 
against  his  arm  and  fastened  it  so  he  could 
not  obtain  release.  It  is  claimed  that  this 
caused  pain.  Before  the  arm  was  released, 
some  one  on  the  inside  of  the  house  struck 
the  arm  with  an  instrument  of  some  char- 
acter which  caused  pain.  A  shot  was  fired 
by  one  of  the  defendants  into  the  room  from 
the  outside.  After  entering,  one  of  the  oc- 
cupants was  shot  and  later  died.  This  shot 
is  supposed  to  have  been  fired  by  Nails. 
Richburg,  who  was  killed,  and  the  witness 
McGill,  the  other  party  who  was  In  the 
house,  seem  to  have  been  partners  in  the 
mercantile  business,  and  were  in  the  room 
at  the  time.  These  parties  were  not  gam- 
bling but  counting  money  they  had  taken  in 
as  proceeds  from  sales  in  their  mercantile 
business  during  that  and  preceding  days. 

[1]  The  matter  of  this  trouble  underwent 
an  investigation  before  a  coroner's  Inquest  or 
examining  trial  of  some  character,  and  both 
defendants  were  called  before  the  court  of 
Inquiry  and  made  statements.  Their  testi- 
mony was  reproduced  before  the  trial  Jury. 
Nails  and  appellant  were  not  warned,  but 
made  their  statements  In  regard  to  the  facts 
that  occurred  at  the  time  of  the  trouble. 
Various  objections  were  urged  to  this  testi- 
mony; among  others,  that  they  were  not 
warned.  Both  were  then  arrested  for  the 
homicide.  This  arrest  grew  out  of  and  was 
incident  to  this  transaction  and  their  testi- 
mony. We  think  the  objections  should  have 
been  sustained.  Whether  they  were  under 
arrest  or  not,  under  the  circumstances  of 
this  case,  would  make  but  little,  If  any,  dif- 
ference. They  were  not  warned,  but  made 
these  statements  before  the  justice  of  the 
peace,  and  were  not  warned  of  the  conse- 
quences that  might  arise  to  them  by  virtue 
of   the   testimony.     The  evidence  of  Nails 
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could  not  be  used  against  the  defendant, 
Bloxom,  given  before  that  court  or  In  that 
Investigation ;  nor  could  the  testimony  of  ap- 
pellant be  used  against  himself  under  the 
circumstances  stated.  If  appellant  had  been 
sworn  and  testified  as  a  witness,  he  should 
have  been  warned  that  the  testimony  might 
be  used  against  him.  If  not  warned,  his 
testimony  could  not  be  used  against  him 
whether  he  was  sworn  or  not.  He  was  sus- 
pected of  the  killing,  and  was  called  upon 
to  testify  in  regard  to  the  facts  attending 
the  killing  under  this  suspicion.  It  seems 
from  the  evidence  that  Nails,  the  associate 
ranger,  did  In  fact  do  the  shooting  that  caus- 
ed the  killing;  the  theory  of  the  prosecution 
being  that,  although  appellant  did  not  kill 
.deceased,  he  was  responsible  by  reason  of 
his  presence  and  acting  with  Nails  in  the 
transaction.  This  was  the  theory  of  the 
state,  and  It  was  evidently  the  theory  of 
the  trial  judge  as  shown  by  his  charge  giv- 
en the  jury.  Nails'  testimony  in  no  event 
could  be  used  against  the  defendant.  This 
question  underwent  a  thorough  Investigation 
by  this  court  In  Wood  v.  State,  22  Tex. 
App.  481,  3  S.  W.  336.  That  case  has  been 
followed  in'  a  number  of  decisions,  and  is 
now  the  well-settled  rule.  If  appellant  had 
been  a  witness  In  the  examining  trial  and 
had  taken  the  stand  as  such,  and  his  testi- 
mony there  given  had  been  reduced  to  writ- 
ing, It  might  be  evidence  against  him,  pro- 
vided he  had  been  previously  warned;  but 
this  could  not  be  so  where  he  was  suspected 
of  the  crime  and  was  unwarned  at  the  time 
he  made  the  statement.  There  was  no 
charge  pending  against  him,  but  there  was 
an  examination  into  the  matter  to  ascer- 
tain and  locate  the  blame,  If  any,  that 
brought  about  the  killing,  and  to  fasten  the 
facts  upon  some  party  who  was  or  might  be 
responsible.  Appellant  was  one  of  the  par- 
ties at  the  killing  and  was  known  to  be 
present.  This  is  emphasized  by  our  recent 
statute  as  amended  with  reference  to  con- 
fessions and  statements  of  this  character 
where  the  parties  are  arrested,  or  where  they 
are  suspected  of  crime,  and  their  statements' 
are  proposed  to  be  used  against  them,  they 
must  be  reduced  to  writing  after  due  warn- 
ing, and  signed  as  required  by  the  statute. 
This  error  will  require  a  reversal  of  this 
judgment 

[2]  There  was  also  testimony  Introduced  to 
which  exception  was  reserved.  Some  of  this 
testimony  was  of  a  direct  nature  and  some 
Impeaching  In  its  character.  Several  mat- 
ters of  this  kind  occurred,  and  the  court 
sought  to  control  It  by  verbal  instructions 
over  appellant's  objection.  Upon  another 
trial,  if  this  character  of  testimony  becomes 
legitimate  and  Is  introduced,  the  limitation 
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placed  upon  the  effect  of  it  by  the  court 
should  be  in  writing.  The  statute  requires 
charges  to  the  Jury  to  be  given  in  writing. 
It  does  not  authorize  verbal  instructions 
In  a  felony  case.  Proper  exceptions  were 
reserved. 

[3,4]  There  are  several  bills  of  exception 
reserved  to  testimony  and  acts  and  conduct 
and  statements  of  Nails  after  the  homicide. 
Without  taking  up  these  bills  as  they  occur, 
except  In  the  most  general  way,  if  upon  an- 
other trial  such  testimony  is  introduced,  the 
proper  predicate  must  be  laid,  and  It  must 
be  shown  that  appellant  was  present  and  not 
under  arrest,  and  In  such  position  that  he 
was  called  upon  to  deny  the  statements,  and 
to  show  that  he  heard  them.  If  appellant 
was  under  arrest,  the  statements  of  Nails 
were  inadmissible  and  could  not  be  used 
against  him.  Kyle  v.  State,  217  S.  W.  913, 
recently  decided.  Nor  could  the  acts  and 
declarations  of  parties  engaged  in  the  homi- 
cide be  used  except  as  against  the  party 
making  them,  the  transaction  being  com- 
plete. Cox  x-  State,  8  Tex.  App.  254,  34  Am. 
Rep.  748.  'the  Cox  Case  has  been  followed 
in  all  subsequent  cases.  If  under  arrest  and 
present  when  statements  were  made  no  crim- 
inative fact  stated  by  Nails  could  be  used 
against  appellant,  even  if  made  In  his  hear- 
ing; he  being  unwarned.  Kyle  v.  State, 
supra. 

A  bill  of  exceptions  was  reserved  to  the 
argument  of  the  district  attorney.  We  deem 
it  unnecessary  to  discuss  that  matter,  as  It 
will  not  be  permitted  to  occur  upon  another 
trial.    Such  arguments  will  be  avoided. 

[I]  The  court  also  charged  the  Jury  with 
reference  to  burglary.  This  charge  was  not 
called  for  by  the  facts.  The  testimony  does 
not  indicate  from  any  standpoint  that  ap- 
pellant and  Nails,  or  either  of  them,  went 
to  the  place  where  the  homicide  occurred 
for  the  purpose  of  committing  burglary. 
They  went  there  to  investigate  the  matter 
as  to  gambling,  and  possibly  later  to  arrest 
any  parries  they  found  so  engaged.  Upon 
another  trial  the  charge  of  burglary  should 
be  omitted.  This  was  of  a  material  char- 
acter, as  it  would  constitute  a  homicide  in 
the  perpetration  of  such  crime  of  burglary. 
If  they  went  to  the  place  for  the  purpose 
of  committing  burglary,  It  would  place  them 
in  the  attitude  of  being  serious  violators  of 
the  law,  the  punishment  for  which  would 
have  been  a  penitentiary  offense.  This  rec- 
ord excludes  that  theory. 

There  are  other  bills  of  exception,  but  they 
are  so  Incomplete  we  deem  it  unnecessary 
to  discuss  them. 

For  the  reasons  indicated,  the  judgment 
will  be  reversed,  and  the  cause  remanded. 
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LEE  v.  STATE.    (No.  6676.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  18, 
1920.) 

Appeal    from  District  Court,  Bexar  County; 
W.  W.  Walling,  Special  Judge. 

Dick  Lee  was  convicted  of  burglary,  and  he 
appeals.    Affirmed. 

Alvin  M.  Owsley,  Asst.  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  Under  an  indictment  regular- 
ly presented  and  sufficient  in  form  and  sub- 
'  stance,  tbe  appellant  was  charged  with  bur- 
glary, and  by  a  jury  convicted.  The  judgment 
is  brought  here  for  review,  but  is  accompanied 
by  neither  statement  of  facts  nor  bill  of  ex- 
ceptions. The  motion  for  a  new  trial  contains 
nothing  authorizing  reversal,  or  requiring  dis- 
cussion. 

The  judgment  is  affirmed. 


LEE  v.  STATE.     (No.  0877.) 

(Court  of  Criminal  Appeals  of  Texas.     Feb. 
IS,  1920.) 

Appeal  from  District  Court,  Bexar  County; 
W.  W.  Walling,  Special  Judge. 

Dick  Lee  was  convicted  of  theft,  and  he  ap- 
peals.   Affirmed. 


Alvin  M.  Owsley,  Asst.  Atty.  Gen.,  for  the 
State. 

DAVDDSON,  P.  J.  Appellant  was  convicted 
of  theft,  and  allotted  three  years  in  the  peni- 
tentiary. 

The  record  is  before  us  without  a  statement 
of  facts  or  bill  of  exceptions.  As  the  record 
thus  presents  the  case,  the  judgment  must  be 
affirmed;   and  it  Is  accordingly  so  ordered. 


OWENS  v.  STATE.     (No/  5666.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  U, 
1920.) 

Appeal  from  Criminal  District  Court,  Harris 
County;    C  W.  Robinson,  Judge. 

W.  H.  Owens  was  convicted  of  burglary,  and 
he  appeals.    Affirmed. 

Alvin  M.  Owsley,  Asst.  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  The  appellant  was  indicted, 
tried,  and  convicted  of  burglary,  and  duly  sen- 
tenced. The  proceedings  appear  regular,  in  a 
court  of  competent  jurisdiction,  and  the  record 
is  accompanied  by  neither  bills  of  exceptions  nor 
statement  of  facta  presenting  any  question  for 
review. 

The  judgment  is  affirmed. 
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MACKAY  TELEGRAPH  &  OABIiB  CO.  v. 
MARTIN  et  aL    (No.  2177.) 

<Court  of  Civil  Appeals  of  Texas.    Texarkana. 
Feb.  12,  1920;) 

On  motion  for  rehearing.     Motion  over- 
ruled. 

For  former  opinion,  see  218  S.  W.  133. 
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to  be  recipients  of  ber  bounty,  the  mode  of 
distribution,  and  a  mind  capable  of  exercising 
judgment,  reason,  and  deliberation  and  capable 
of  seeing  the  consequences  of  will  to  a  reason- 
able degree,  and  the  effect  of  it  upon  her  estate 
and  family. 

3.  Appeal  and  ekbob  «j=>1001(1)— Jury  iwd- 
ing  supported  by  evidence  conclusive. 
Jury  finding  which  is  sustained  by  evidence 
is  conclusive  on  appellate  court. 


IjEVT,  J.  It  Is  Insisted  that  the  case  of 
Telegraph  Co.  v.  Tlce,  149  S.  W.  1078,  Is  In 
direct  conflict  with  the  ruling  in  the  Instant 
case.  We  do  not  think  that  case  is  at  vari- 
ance or  in  conflict  with  the  present  case.  The 
question  involved  In  the  Tlce  Case  was 
whether  or  not  mental  anguish  alone  was  re- 
coverable as  damages.  We  intended  to  hold, 
and  so  Interpret  our  ruling,  that  mental  an- 
guish was  recoverable  In  that  case.  We  used 
this  language: 

"Hence,  according  to  our  view,  it  is  imma- 
terial whether  this  be  treated  as  a  Texas  or  an 
Arkansas  contract;  in  either  event,  the  result 
would  be  the  same." 

And  in  that  opinion  we  stated  that  the  laws 
of  Texas,  as  well  as  Arkansas,  allowed  re- 
covery for  mental  anguish  in  that  character 
of  suit  In  the  instant  case  we  hold  that  the 
message  was  Interstate,  and  the  laws  of 
Mississippi  where  the  contract  was  made,  de- 
nied a  recovery  for  mental  anguish  alone  in 
this  character  of  suit.  The  two  cases  apply 
the  same  principle  of  law. 

The  motion  for  rehearing  Is  overruled. 


BRADSHAW  v.  BROWN.    (No.  8219.) 

(Court   of  Civil    Appeals   of   Texas.     Dallas. 

Jan.  17,  1920.     Rehearing  Denied 

Feb.  28,  1920.) 

1.  Trial  <3=>139(1)— Question  fob  just 
whkbe  reasonable  kinds  might  differ  as 
to  conclusion  to  bb  drawn  from  evi- 
DENCE. 

When  a  state  of  facts  is  presented  from 
which  an  ultimate  question  must  be  drawn  and 
reasonable  minds  might  differ  as  to  what  con- 
clusion should  be  drawn  from  the  ultimate  facts 
proven,  the  question  is  for  the  jury. 

2.  Wills  6=>47,  60  —  Age,  feebleness,  ob 
loss  or  vigor  ob  memory  does  not  inca- 

.  paoitate  testatrix,  capable  op  under- 
standing heb  own  affairs. 
The  facts  that  testatrix  is  old,  in  feeble 
•health,  or  that  her  memory  does  not  possess  the 
vigor  of  earlier  years,  or  that  she  has  excluded 
from  her  bounty  some  or  all  of  her  legal  heirs, 
will  not,  in  and.  of  themselves,  defeat  will  If 
she  retains  sufficient  mind  or  understood  what 
she  was  doing  in  making  the  will,  the  nature 
and  extent  of  her  property,  the  disposition  she 
desires  to  make  thereof,  the  persons  she  desires 


4.  Appeal  and  error  4=91001(1)— Finding 
bt  jubt  will  be  sustained  where  differ- 
ent minds  might  reach  diffebent  conclu- 
sions from  the  evidence. 

Evidence  will  be  held  sufficient  to  justify  ju- 
ry finding  if  the  record  presents  a  state  of  facts 
from  which  reasonable  minds  might  reach  differ- 
ent conclusions. 

5.  Wills  «J=>824(2)— Mental  capacity  held 
fob  JURT. 

In  contest  of  a  will  of  79  year  old,  enfeebled 
testatrix  on  ground  of  mental  incapacity,  ques- 
tion of  incapacity  held  for  jury. 

6.  Wills  «=>56(7)— Evidence  sufficient  to 
show  mental  incompetency. 

Evidence  held  to  justify  finding  that  79  year 
old  testatrix  did  not  have  sufficient  testamentary 
capacity  to  make  a  valid  and  binding  will. 

7.  Trial  «=»194(9)— Requested  instruction 
on  mental  competency  of  testator  held 
on  weight  of  evidence. 

In  contest  of  79  year  old  testatrix's  will  on 
ground  of  mental  incompetence,  requested  charge 
on  testamentary  capacity  as  affected  by  old 
age  and  sickness  held  properly  refused  as  on  the 
weight  of  the  evidence. 

8.  Wills  ®=>52(6)— Mental  incapacity  mat 
be  inferred  from  enfeebled  condition  of 
mind  and  body. 

Mental  incapacity  may  be  inferred  from  an 
enfeebled  condition  of  the  mind  and  body. 

9.  Trial  «=»244(2)— Instruction  on  proba- 
tive FORCE  OF  TESTIMONY  NEED  NOT  CON- 
TAIN EVERY  STATEMENT  MADE  BT  COURT  IN 
PASSING  ON  SUFFICIENCY  OF  EVIDENCE  TO 
JUSTIFY  PARTICULAR  FINDING. 

Every  statement  made  by  the  court  in  dis- 
cussing and  passing  on  the  sufficiency  or  in- 
sufficiency of  certain  evidence  to  justify  a  par- 
ticular finding  in  a  given  case  need  not  be  in- 
corporated in  the  instructions  given  as  a  guide 
to  the  jury  in  determining  the  probative  force 
of  the  testimony  submitted  for  its  consideration, 
as  result  would  be  to  give  undue  prominence  to 
such  matters. 

10.  Appeal  and  error  «=»1078(4)— Objection 
to    instruction    waived    bt   failure   to 

BRIEF. 

Instruction,  the  giving  of  which  is  not  as- 
signed as  error  in  appellant's  brief,  will  not  be 
considered;  objection  thereto  having  been 
waived. 

Appeal  from  District  Court,  Dallas  Coun- 
ty; Kenneth  Foree,  Judge. 

Proceedings  by  W.  A.  Bradshaw  to  pro- 
bate instrument  purporting  to  be  last  will 
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and  testament  of  Mrs.  S.  A.  Brown,  contest- 
ed by  F.  A.  Brown.  Judgment  denying  pro- 
bate of  will,  and  proponent  appeals.  Af- 
firmed* 

Clirlt,  Chilton  &  Eades,  of  Dallas,  for  ap- 
pellant 

Thompson,  Knight,  Baker  &  Harris,  of 
Dallas,  for  appellee. 

TAIBOT,  J.  The  appellant,  W.  A.  Brad- 
shaw,  offered  for  probate  In  the  county  court 
of  Dallas  county,  Tex.,  an  Instrument  pur- 
porting to  be  the  last  will  and  testament  of 
Mrs.  S.  A.  Brown.  This  instrument  was 
dated  October  7,  1918.  Mrs.  Brown  died 
Noyember  6,  1916.  She  was  about  79  years 
old  at  the  date  of  her  death,  and  bad  been 
sick  and  confined  to  her  bed  and  room  for 
about  two  months  prior  thereto.  She  left 
surviving  her  husband,  F.  A.  Brown,  who 
was  about  82  years  of  age.  The  couple  had 
been  married  since  about  1884,  but  had  no 
children,  though  the  husband,  F.  A  Brown, 
had  a  son  by  a  former  marriage,  named 
Ernest  Brown.  The  property  they  owned 
was  a  tract  of  150  acres  of  land  situated  in 
Dallas  county,  upon  which  they  resided  as 
their  homestead,  and  comparatively  a  small 
amount  of  personal  property.  In  the  instru- 
ment offered  for  probate,  several  small  de- 
vises were  made  to  Mrs.  Brown's  relatives, 
but  the  greater  part  of  her  property  was 
given  to  her  nephews,  W.  A.  Bradshaw,  the 
proponent,  and  Robert  Bradshaw.  None  of 
it  was  bequeathed  to  her  husband,  but  all 
devised  subject  to  his  homestead  rights. 
The  proponent,  W.  A.  Bradshaw,  was  named 
as  independent  executor.  F.  A.  Brown, 
the  husband,  contested  the  application  of  W. 
A,  Bradshaw  to  probate  the  instrument  as 
the  will  of  Mrs.  Brown  on  the  grounds  that 
Mrs.  Brown,  at  the  time  of  its  execution,  did 
not  possess  testamentary  capacity,  and  was 
unduly  influenced  by  the  said  W.  A.  Brad- 
shaw to  execute  the  same.  Judgment  was 
rendered  in  the  county  court  admitting  the 
alleged  will  to  probate,  and  the  contestant 
appealed  to  the  district  court,  where  trial 
was  had  before  a  jury.  After  defining  testa- 
mentary capacity  and  undue  Influence,  the 
district  judge  submitted  to  the  jury  for  their 
determination  the  following  Issues: 

First  "Did  the  deceased,  Mrs.  S.  A.  Brown, 
at  the  time  of  making  the  will  in  question,  have 
testamentary  capacity  as  that  term  has  been 
denned?"  Second.  "Was  the  deceased,  Mrs. 
8.  A.  Brown,  at  the  time  of  making  the  will  in 
question,  unduly  influenced  by  W.  A.  Bradshaw 
as  undue  influence  has  been  defined?" 

The  Jury  answered  both  of  these  Questions 
in  the  affirmative,  and  judgment  was  ren- 
dered, denying  probate  of  the  will.  From 
this  judgment  the  proponent  appealed. 

The  first  contention  of  the  appellant  is 
that— 


"There  was  no  substantial  evidence  to  sus- 
tain the  verdict  of  the  jury,  -finding  against  the 
validity  of  the  will  on  the  issue  of  testamentary 
capacity." 

[1]  To  ascertain  whether  or  not  this  view 
of  the  evidence  is  correct,  we  have  carefully 
read  and  re-read  the  statement  of  facts.  The 
rule  is  that— 

"When  the  record  presents  a  state  of  facts 
from  which  an  ultimate  conclusion  must  be 
drawn,  and  reasonable  minds  might  differ  as  to 
what  conclusion  should  be  drawn  from  the  ul- 
timate facts  proven,  it  then  becomes  a  jury 
question." 

[2]  The  ultimate  fact  here  to  be  determined 
is:  Did  the  testator,  Mrs.  Brown,  possess 
a  mind  capable  of  understanding  what  she 
was  doing  in  making  the  will ;  an  intelligent 
perception  and  understanding  of  the  nature 
and  extent  of  her  property;  the  disposition 
she  desired  to  make  of  it;  the  persons  she 
desired  to  be  the  recipients  of  her  bounty; 
the  mode  of  distribution  among  them;  and 
a  mind  capable  of  exercising  judgment,  rea- 
son, and  deliberation,  and  capable  of  weigh- 
ing the  consequences  of  her  will  to  a  rea- 
sonable degree,  and  the  effect  of  it  upon  her 
estate  and  family  at  the  time  of  the  execu- 
tion of  the  will?  It  is  not  necessary  that 
the  mind  of  the  testator  retain  all  the 
vigor  and  force  incident  to  youth,  or  that 
which  attends  upon  robust  physical  health. 
In  order  that  be  have  the  capacity  to  which 
we  have  referred.  So  that  the  mere  fact, 
standing  alone,  that  he  is  old,  In  feeble 
health,  or  that  bis  memory  does  not  possess 
the  vigor  of  earlier  years,  or  the  fact  that 
he  bas  excluded  from  his  bounty  some  or  all 
of  his  legal  heirs,  etc.,  will  not,  in  and  of 
themselves,  defeat  a  will  executed  by  him, 
if,  notwithstanding  this,  he  retains  sufficient 
mind  to  understand  and  'appreciate  the  things 
above  mentioned. 

[3, 4]  As  shown  in  our  statement  of  the 
case,  the  issue  of  whether  or  not  Mrs.  Brown 
possessed  "testamentary  capacity"  at  the 
time  she  executed  the  will  In  question  was 
submitted  by  the  court  to  the  jury,  and  their 
verdict  is  that  she  did  not  If,  therefore, 
the  record  discloses  evidence  supporting  and 
sustaining  this  finding,  we  are  bound  by  it 
So,  with  the  view  of  ascertaining  whether 
or  not  there  Is,  in  the  record,  sufficient  evi- 
dence upon  which  a  jury  might  reasonably 
base  a  conclusion  that  the  testator  In  this 
instance,  at  the  time  of  the  execution  of  the 
instrument  purporting  to  be  her  will,  did  not 
have  that  testamentary  capacity  required  in 
order  to  enable  her  to  make  a  binding  will, 
we  have  carefully  examined  the  record,  and, 
bearing  in  mind  the  rules-  laid  down  for 
guidance  in  such  matters,  see  no  clear  or 
proper  way  to  escape  the  conclusion  that  the 
record  presents  a  state  of  facto  from  which 
reasonable  minds,  at  least,  might  reach  dif- 
ferent conclusions  in  regard  to  the  question. 
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and  that,  this  being  true,  it  most  be  held 
that  the  evidence  was  sufficient  to  justify 
the  jury's  finding. 

L8]  It  would  be  impracticable  to  quote  or 
stare  all  the  testimony  adduced  on  the  Issue. 
Enough  to  show  that  the  issue  was  raised, 
and  hence  proper  for  the  determination  of 
the  jury,  must  suffice. 

Mrs.  May  King,  a  neighbor  and  Intimate 
friend  of  the  testatrix,  and  who  visited  her 
every  few  days,  testified,  in  effect,  that  Mrs. 
Brown  acted  different  from  the  way  a  normal 
person  would  act ;  that  she  was  very  childish, 
and  that  while  engaged  in  a  very  entertain- 
ing   conversation,   she   would    suddenly    sit 
down  on  the  floor  and  take  off  her  shoes 
and  stockings  and  ask  the  .witness  to  look 
at  her  feet;   that  at  other  times  she  would, 
all  through  the  conversation,  get  up  and  run 
Out    In    the    kitchen    without   making    any 
explanation  of  why  she  did  it;  that  she  was' 
very  thin  and  emaciated,  and  her  mind  was 
"hinder  flighty."    That  in  her  conversations 
she  would  say   things  that  Indicated  that 
She  did  not  know  what  she  possessed;   that 
she  never  did  know  some  of  her  clothing; 
that  she  was  very  feeble-minded  and  like  a 
child ;  that  In  her  judgment  Mrs.  Brown  was 
not  capable  of  transacting  any  business  or 
making  a  will;  that  Mrs.  Brown  apparently 
suffered  very  much  during  her  last  illness, 
which  continued  from  some  time  In  Septem- 
ber, 1916,  until  her  death  on  the  6th  day  of 
November,  1916 ;  that  she  was  so  restless  she 
was  constantly   "grabbing  the  clothes  and 
pulling  them  up,  and  would  see  boogies  and 
things";   that  she  was  confined  to  her  room 
from  about  the  1st  of  September,  1916,  until 
her  death  In  November;  that  there  were  a 
great  many  things  Mrs.  Brown  did  that  caus- 
ed her  to  form  the  conclusion  she  had  reached 
in  regard  to  her  mental  condition;  that  she 
was  flighty,  going  from  one  thing  to  another ; 
that  she  could  not  carry  on  a  connected  con- 
versation very  long;  that  "she  would  talk  on 
subjects,  and  then  jump  off  on  something  else 
that  was  not  at  all  In  keeping  with  the  con- 
versation she  was  pursuing  previously." 

Miss  Pauline  Elsby  testified:  That  during 
the  summer  and  fall  of  1916  she  was  with 
Mrs.  Brown  quite  often.  That  during  the  last 
sickness  of  Mrs.  Brown  that  fall  she  was  with 
her  every  night  or  every  other  night  That 
she  sat  up  with  her.  That  Mrs.  Brown  be- 
came sick  some  time  in  September,  1916,  and 
died  the  5th  or  6th  of  November,  1916.  That 
from  her  observation  Mrs.  Brown  was  not 
physically  or  mentally  very  strong.  That  she 
would  frequently  speak  of  the  wind  talking 
to  her.  That  she  would  hear  the  windows 
rattle  and  say  they  were  talking  to  her.  That 
they  would  say,  "Come  home,  Miss  Ann,  come 
home."  That  when  she  was  talking  about 
the  wind  saying  "Come  home,"  she  didn't 
think  she  was  at  home  all  the  time ;  that  she 
did  not  know  where  she  was  part  of  the  time. 
That  while  she  was  sick  she  thought  she  was 
»8S.W.-«8 


in  some  kind  of  an  institution  foi  girls,  and 
frequently  would  "say  to  the  girls  to  come  in . 
and  visit  her,  and  she  was  looking  for  them. 
to  come  back;  that  was,  crazy  like."  That 
Mrs.  Brown  never  knew  her  own  clothes. 
That  she  would  beg  the  witness  to  go  and 
hunt  up  her  clothes  and  dress  her  in  them. 
That  the  clothes  she  mentioned  she  did  not 
have.  That  from  the  witness'  observation  of 
Mrs.  Brown  during  the  period  of  time  she 
knew  her,  and  especially  during  her  last  sick- 
ness, she  would  say  Mrs.  Brown  was  of  un- 
sound mind.  That  she  did  not  think  Mrs. 
Brown  was  capable  of  attending  to  business 
of  any  sort 

Miss  Frances  King,  who  had  known  Mrs. 
Brown  about  3  years,  and  who  visited  her 
two  or  three  times  a  week,  testified  that  in 
Mrs.  Brown's  last  sickness  she  did  not  know 
her  own  clothes.  That  one  time  during  her 
last  sickness  Mrs.  Brown  did  not  know  the 
nightgown  she  had  on.  That  Mrs.  Brown 
said,  "That  is  not  my  nightgown;  I  know 
that"  That  witness  replied,  "Of  course  it 
is,"  and  Mrs.  Brown  said,  "No  It  is  not;  I 
have  somebody  else's  nightgown  on."  This 
witness  further  said  Mrs.  Brown  was  child- 
ish, and  that  by  childishness  she  meant  "an 
undeveloped  child — decidedly  undeveloped. 
She  was  decidedly  unsound;  you  could  see 
that  very  plainly  by  looking  at  her." 

Mrs.  Ernest  Brown,  who  had  known  Mrs. 
S.  A.  Brown,  the  testatrix  about  25  years, 
and  who  had  seen  much  of  her,  testified:  That 
the  testatrix  was  old,  frail,  and  feeble-mind- 
ed. That  on  one  occasion,  while  the  witness 
was  visiting  the  testatrix,  she  rushed  Into 
the  room  very  much  excited  and  looking  wild, 
and  said  there  was  somebody  or  something 
in  the  house,  when  there  was  no  such  cause 
for  alarm.  That  testatrix  would  get  up  in 
the  night  and  try  to  play  the  organ,  but  could 
not  because  she  did  not  know  anything  about 
music.  That  some  time  she  would  try  to 
sing,  but  that  she  was  very  weak  and  had  no 
voice.  That  she  thought  all  the  time  there 
was  supernatural  power  about  the  place. 
That  she  had  the  idea  that  people  had  a  su- 
pernatural power  over  her,  and  if  she  came 
in  the  presence  of  such  people  she  would  be- 
come very  weak,  and  would  scarcely  be  able 
to  move.  That  in  her  conversation  she  would 
stop  and  say,  "Do  you  see  certain  things  out 
of  the  window?"  That  she  said  one  morning, 
"It  is  a  funny  thing ;  you  know  I  saw  Maud 
(who  Is  Mr.  Bradshaw's  wife)  just  as  plain;" 
and  that  on  being  told  she  was  mistaken,  that 
she  just  imagined  she  saw  Maud,  she  replied, 
"No ;  I  saw  her  just  as  plain  as  I  see  you ;" 
and  then  described  how  Maud  was  dressed. 
That  the  testatrix  thought  the  flowers  and 
chickens  talked  to  her.  That  In  the  month  of 
August,  just  preceding  her  death,  she  wanted 
to  go  to  Virginia,  but  was  too  weak  and  sick 
to  go.  That  after  she  found  out  she  could 
not  go  she  said:  "The  old  hen  told  me,  No; 
you  will  not  go  to  Virginia."    That  she  said 
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the  flowers  told  her  they  were  tied  up 'too 
tight  against  the  wall,  and  told  her  to  torn 
them  loose.  That  she  would  be  talking  and 
break  off  and  say,  "Look  at  that  cloud,  don't 
you  see  that  cloud  looks  like  an  angel?" 
That  from  her  observation  of  Mrs.  Hrown 
she  concluded  she  was  certainly  of  unsound 
mind.  That  on  the  day  the  will  was  written 
the  testatrix  was  very  nervous  and  very 
much  excited. 

F.  A.  Brown,  the  testatrix's  husband,  testi- 
fied that  he  married  the  testatrix  in  1884; 
that  he  thought  she  was  in  good  health  and 
mentally  sound  at  that  time;  that  she  began 
to  have  trouble  In  1887  or  1888,  when  they 
thought  she  was  pregnant ;  that  she  had  an 
enlargement  of  the  womb,  and  milk  came  In 
her  breasts,  and  that  probably  about  the  time 
for  her  delivery  it  all  passed  off,  and  from 
that  time  on  she  was  mentally  deranged; 
that  from  that  time  she  was  not  of  sound 
mind ;  that  when  she  died  she  was  79  years 
old ;  that  he  went  to  town  the  day  the  will 
In  question  was  written,  and  when  he  got 
home  that  evening  he  learned  that  the  pro- 
ponent, Will  Bradshaw,  had  got  his  father-in- 
law,  Mr.  Wright,  and  a  lawyer,  Mr.  Eades, 
and  that  "they  had  made  the  will";  that  one 
night  after  that  he,  witness,  was  sitting  up 
with  the  testatrix  and  she  called  him  and 
said,  "Mr.  Brown,  I  want  to  give  Annie  Brad- 
shaw (one  of  her  nieces  in  Oklahoma),  a  coat 
of  mine,"  and  that  he  remarked  that  he 
thought  she  had  made  a  disposition  of  her 
things,  and  that  she  replied,  "These  men  came 
out  here,  and  was  In  here,  but  I  don't  know 
what  they  done."  This  witness  further  said 
that  be  had  never  seen  the  will  until  he  saw 
It  in  the  courtroom ;  that  they  never  told  him 
what  was  in  it ;  that  he  would  ask  the  testa- 
trix about  it,  and  she  would  say,  "I  don't 
know  what  I  was  doing ;  I  don't  know  what  I 
was  doing ;"  that  there  was  never  any  trouble 
between  him  and  his  wife,  but  that  during 
the  last  year  of  her  life  she  concluded  that  he 
had  supernatural  power  over  her,  and  that  he 
could  control  anybody  he  wanted  to  perfectly, 
and  claimed  that  was  a  part  of  her  trouble; 
that  his  married  life  was  pleasant  until  his 
wife's  mind  became  dethroned;  that  after 
that  be  was  always  uneasy  about  her ;  that 
he  was  afraid  she  might  commit  suicide ;  that 
the  night  before  the  will  was  made  his  wife 
was  a  perfect  wreck;  that  the  proponent 
mentioned  the  will  to  him  a  few  days  after 
his  wife  died,  but  did  not  tell  him  what  was 
in  it,  or  where  he  had  It;  he  just  said,  "Xou 
are  not  hurt  none  by  the  will." 

Other  witnesses  stated  that  in  their  opinion 
the  testatrix  was  of  unsound  mind,  and  relat- 
ed the  facts  upon  which  such  opinion  was 
based,  but  we  shall  not  undertake  to  state  in 
detail  their  testimony.  In  addition  to  the 
oral  testimony  of  the  witness  the  statement 
of  facts  contains  certain  writings  of  the  tea 
tatrix  called  "exhibits."  Whether  they  were 
taken  from  a  diary  kept  by  her  or  found  in 


some  other  form  does  not  appear.  These  ex- 
hibits cover  about  75  pages  of  the  record,  the 
following  being  a  literal  copy  of  a  few  of 
them: 

"July  81,  Thursday  the  30  Mr.  Brown  plowed 
in  the  botom  field.  Friday  (31)  morning  abot  4 
o'clock  what  a  grand  seen  there  was  in  the  East 
Elements  the  rays  from  the  sun  Bhurely  there 
was  a  host  of  angels  there  shurely  it  must  have 
been  Moses  and  our  Savior  and  a  host  of  an- 
gels. August  8,  1891.  Oh  how  bad  I  felt  that 
morning  August  IS,  O  how  I  do  feel  this  morn- 
ing I  feel  like  I  could  not  stay  here  any 
longer. 

"No  wonder  we  have  sorrows  and  wounds  in 
the  heart  Oh  who  is  the  spiritual  Robber  Oh 
my  God  ceep  us  near  The  always.  Cannot  the 
righteous  see  and  behold  this — 

"If  any  man  will  do  his  will  he  shall  know 
of  the  doctrine  whether  it  be  of  Ood  or  wheather 
I  speak  of  myself.  He  that  speaketh  of  him- 
self- 

'  "Seeing  ye  have  purified  yore  souls  through 
the  spitit  what  did  the— 

"1891— May  1.  I,  Mr.  Brown  went  to  Sun- 
day   Ernest  stayed  at  home.    After  I  fixed 

dinner,  I  went  to  my  room  I  felt  tired,  wearye, 
lay  down  on  the  bed.    O  how  bad  I — 

"May  10,  1892.  The  Heavens  shall  declare 
the  glory  of  God  and — 

"Oh  my  God  in  the  name  of  Jesus  has  it  not 
been  my  desire  to  build  up  everybody  in  Grace 
but  I  am  against— 

"August  1891. 

"Friday  Morning  7,  what  a  combat  I  had 
with  a  snake.  Mr.  Brown,  Ernest  tilled  the 
snake  threw  it  down  in  the  yard  untill  they 
eat  there  breakfast  I  went  in  the  south  room 
as  usual  to  pray  I  was  before  the  window,  I 
looked  out  and  I  saw  a  cloud  looked  like  the 
snake  they  had  tilled  comeing  from  the  South- 
west toward  the  East  there  came  up  a  shower 
of  rain  the  cloud  came  from  the  North  and  went 
around  East  it  was  about  9  o'clock.  It  seemed 
there  was  a  spirit  a  work  against  me,  I  was 
praying  as  I  went  while  it  was  raining  I  looked 
out  toward  the  sun  there  was  three  men,  one 
looked  like  he  had  a  crown' on  his  head,  the  dond 
next  to  his  head  was  dark,  the  edg  was  yellow,  I 
was  so  elated  one  the  sight,  I  thought  shurely 
it  was  our  Savior  and  the  appostels  it  was  dif- 
ferent from  anything  I  ever  saw,  the  light 
streamed  down  over  them  from  the  Sun: 
looked  like  a  host  of  Angels  a  little  space  from 
them,  Oh  what  a  grand  sight  it  was. 

"Oh  how  little  we  pay  any  attention  to  Heav- 
enly things  some  wee&ks  ago  after  I  lay  down 
at  night  I  saw  or  rather  a  vision,  a  fine  car 
passed  my  view  and  when  my  coach  came  sail- 
ing back  what  a  Grand  crew  was  on  board  Meet 
me  Oh  glory  forever,  Oh  I  am  so  glad  I  put  my 
trust  in  the  Lord  and  not  in  man. 

"After  night  I  felt  that  I  could  hear  someone 
talking  and  one  said  I  have  crossed  the  waters. 

"February  1,  1904.  In  the  morning  Oh  to 
see  my  Savior  in  Glory. 

"January  28,  I  have  crossed  the  waters 
now. 

"How  strange  I  felt,  a  light  went' up,  I  saw 
someone,  I  saw  something  looked  like  someone 
in  Jewels. 

"I  have  went  into  the  bath  room  often  to  lis- 
ten to  the  wind  how  dolefull  it  sounded  but  this 
time  it  sounded  like  musick,  it  seemed  to  me 
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like  it  every  was  musick.    This  is  February  the 
7,  no  dolefull  sound  has  come  back  yet." 

[6]  What  has  been  stated  la  enough,  we 
think,  to  show  that  the  jury  was  justified  la 
finding  that  the  testatrix,  Mrs.  Brown,  at  the 
time  the  will  offered  for  probate  was  execut- 
ed, did  not  have  sufficient  testamentary  ca- 
pacity to  make  a  valid  and  binding  will. 

This  conclusion  renders  it  unnecessary  for 
a  proper  disposition  of  the  appeal  for  us  to 
determine  whether  or  not  the  evidence  was 
sufficient  to  authorize  the  Jury's  finding  that 
Mrs.  S.  A  Brown,  at  the  time  of  making  the 
will,  was  unduly  Influenced  thereto  by  the 
proponent,  W.  A.  Bradshaw;  will  say,  how- 
ever, that  we  are  Inclined  to  the  opinion  that 
It  was  not 

In  connection  with  the  Issue  of  testamenta- 
ry capacity  submitted,  the  court  instructed 
the  Jury  as  follows: 

"By  testamentary  capacity  as  used  in  this 
charge  is  meant  that  the  testatrix  can  compre- 
hend the  property  that  she  is  about  to  dispose 
of,  the  objects  of  her  bounty,  the  meaning  of  the 
business  in  which  she  is  then  engaged  and  the 
relation  of  each  of  its  factors  to  the  other." 

This  definition  of  "testamentary  capacity" 
was  objected  to  by  the  appellant,  and  the  fol- 
lowing special  charge  asked  In  lieu  thereof: 

"By  testamentary  capacity  as  used  in  this 
charge  is  meant:  that  if  the  mind  and  memory 
of  the  testatrix,  Mrs.  Brown,  at  the  time  of  the 
execution  of  the  will  In  Question  were  suffi- 
ciently sound  to  enable  her  to  know  and  under- 
stand what  she  was  doing  and  the  effect  of  her 
act,  she  had  testamentary  capacity;  that  is  to 
say,  the  capacity  to  understand  the  nature  and 
extent  of  the  property  being  disposed  of  and 
to  know  the  natural  objects  of  her  bounty,  that 
is  who  her  relations  were  and  those  to  whom  she 
desired  her  property  to  go. 

"Mere  old  age  and  sickness  producing  mental* 
and  physical  weakness  does  not  necessarily  de- 
prive a  person  of  testamentary  capacity. 

"The  law  does  not  require  one  to  possess  a 
vigorous  mind  and  strong  memory  to  enable  her 
to  make  a  will,  bat  it  is  necessary  that  the  mak- 
er of  a  will  possess  the  capacity  as  hereinbefore 
set  forth." 

[7, 1]  This  special  charge  was  refused,  and 
Its  refusal  is  assigned  as  error.  The  only 
proposition  advanced  Is  that — 

"The  special  facts  of  this  case  required  a 
charge  on  old  age  and  sickness;  that  mental  and 
physical  weakness  arising  therefrom  would  not 
in  itself  deprive  the  testatrix  of  testamentary 
capacity." 

The  charge  was  requested  as  a  whole,  and 
In  our  opinion  was  properly  refused,  for  the 
reason  that  a  part  of  it  at  least  Is  upon  the 
weight  of  the  evidence.  While  It  may  be  con- 
ceded, as  stated  in  the  second  clause  of  the 
charge,  that  mere  old  age  and  sickness  pro- 
ducing mental  and  physical  weakness  does 
not  necessarily  deprive  a  person  of  testamen- 
tary capacity,  yet  it  is  unquestionably  true 
that  mental  Incapacity  may  be  inferred  from 


an  enfeebled  condition  of  the  mind  and  body. 
So  it  has  been  held  in  this  state  that  the 
condition  of  one's  health  may  be  considered 
in  determining  the  question  of  mental  capaci- 
ty, and  that,  though  Insanity  may  not  exist, 
the  mind  may  be  so  enfeebled  as  to  create 
mental  incapacity  to  transact  business.  John- 
son v.  Railway  Co.,  36  Tex.  Civ.  App.  487,  81 
S.  W.  1197. .  It  was  the  contestant's  right  to 
have  the  evidence,  as  a  whole,  considered  by 
the  jury  in  determining  the  Issue  of  testa- 
mentary capacity,  and  it  would  have  been  Im- 
proper for  the  trial  court  to  select  some  por- 
tions of  it  which,  In  and  of  itself,  would  have 
some  probative  force  in  determining  that  is- 
sue, and  by  instructions  minimize  it  "to  the 
point  of  its  probative  force  when  standing 
alone."  Such  would  have  been  the  effect  of 
the  requested  charge  had  it  been  given.  That 
the  testatrix  was  very  old,  was  sick,  and  in 
an  enfeebled  condition  of  body  and  mind  were 
matters  to  be  considered  by  the  jury,  and  it 
was  not  proper  for  the  court  to  take  them  up 
In  his  charge  and  treat  them  in  their  proba- 
tive force  as  if  standing  alone,  even  though 
standing  alone  they  would  not  have  justified 
the  Jury  In  finding  lack  of  mental  capacity. 
[I]  It  Is  error  to  conclude  that  every  state- 
ment made  by  the  court  in  discussing  and 
passing  upon  the  sufficiency  or  insufficiency 
of  certain  evidence  to  Justify  a  particular 
finding  in  a  given  case  should  be  Incorporated 
into  instructions  given  as  a  guide  to  the  Jury 
In  determining  the  probative  force  of  the  tes- 
timony submitted  for  its  consideration.  Edel- 
stein  v.  Brown,  95  S.  W.  1126 ;  Id.,  100  Tex. 
403,  100  S.  W.  129,  123  Am.  St  Rep.  816; 
Phllpott  v.  Jones,  164  Iowa,  730,  146  N.  W. 
859;  Campbell  v.  Campbell,  215  S.  W.  134; 
Gallagher  ▼.  Neilon,  121  S.  W.  G64.  In  the 
last  case  cited  this  court  said  that— 

It  "was  improper  for  the  [trial]  court  •  •  • 
to  single  out  any  one  fact  •  *  *  and  by  too 
prominently  placing  the  same  before  the  jury, 
unduly  impress  them  with  the  idea  of  its  im- 
portance. Likewise  it  would  be  error  to  in- 
struct the  jury  that  a  certain  inference  could 
or  could  not  be  drawn  from  a  particular  fact 
or  condition,  when  such  inference  must  be 
drawn  from  all  the  facts  and  circumstances  in 
the  case  relative  thereto." 

[It]  It  is  argued  that  the  trial  court's  defi- 
nition of  "testamentary  capacity,"  which  ap- 
pears above,  Is  "meaningless,  vague,  and  im- 
possible to  understand  when  applied  as  a 
measure  of  soundness  of  mind  to  the  facts  of 
the  case."  However  this  may  be,  there  is  no 
assignment  of  error  presented  in  appellant's 
brief  complaining  of  this  instruction  on  any 
ground  whatever.  The  only  complaint  Is  that 
the  court  erred  In  refusing  the  special  charge 
quoted.-  This  being  true,  we  are  not  called 
upon  to  determine  whether  the  court's  defini- 
tion of  testamentary  capacity  Is  correct  and 
therefore  express  no  opinion  in  regard  to  it 
Not  being  assigned  as  error  In  this  court  it 
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must  be  here  held  that  appellant  has  waived 
whatever  imperfection  there  may  be  In  it 

As  the  case  comes  to  us  we  see  no  escape 
from  the  conclusion  that  the  Judgment  of  the 
lower  court  should  be  affirmed ;  and  it  is  so 
ordered. 

Affirmed. 


VAN  NESS  v.  VAN  NESS.    (No.  6233.) 

'  (Court   of   Civil    Appeals    of   Texas.     Austin. 
Feb.  11,  1920.) 

Divobce  €=>206  —  Husband  propebxt  re- 
strained from  disposing  or  proceeds  op 
community  property  pendino  suit. 
In  divorce  action,  where  a  wife  sought  to 
have  her  husband  restrained  from  disposing  of 
community  cotton,  an  injunction,  allowing  hus- 
band to  sell  the  cotton  but  restraining  him 
from  using  the  proceeds  pendente  lite,  held  prop- 
erly granted  as  against  the  objections  that  no 
bond  was  required,  and  that  the  wife's  petition 
failed  to  allege  there  were  no  community  debts 
for  which  defendant  might  properly  sell  the 
cotton,  in  view  of  Rev.  St.  arts.  4638,  4639,  pro- 
viding that  a  husband  may  be  restrained  from 
disposing  of  property  in  his  possession  during 
divorce  proceedings,  and  authorizing  the  court 
to  make  such  temporary  orders  respecting  prop- 
erty as  are  necessary  and  equitable. 

Appeal  from  District  Court,  Coleman 
County;    J.  O.  Woodward,  Judge 

Divorce  suit  by  Corda  Van  Ness  against 
W.  I.  Van  Ness.  From  an  order  restrain- 
ing defendant  from  disposing  of  the  proceeds 
of  certain  property  pendente  lite,  defendant 
appeals.     Affirmed. 

Snodgrass,  Dibrell  ft  Snodgrass,  of  Cole- 
man, for  appellant. 

Baker  &  Weatherred,  of  Coleman,  for  ap- 
pellee. 

KEY,  C.  J.  Appellee  sued  appellant  in  the 
district  court  for  a  divorce,  and  for  partition 
of  community  property,  consisting  of  about 
30  acres  of  ungathered  cotton,  on  the  Z.  A. 
Parker  farm,  in  Coleman  county,  Tex.,  al- 
leging that  she  is  entitled  to  one-half  thereof. 
She  also  charged  in  her  petition  that  the  de- 
fendant was  disposing  of  the  cotton,  and  re- 
fusing to  deliver  her  any  part  of  the  same, 
and  that  he  .would  continue  to  do  so,  and  dis- 
pose of  all  of  it  before  the  case  could  be  tried, 
unless  restrained  by  writ  of  injunction  from 
disposing  of  or  Incumbering  the  same.  She 
further  alleged  that  the  defendant  has  no 
other  property,  and  that  she  will  be  unable 
to  collect  any  moneyed  judgment  obtained 
against  him;  wherefore,  It  was  necessary 
that  he  be  restrained  by  injunction  from  dis- 
posing of  the  property  during  the  pendency 
of  the  suit  The  petition  was  properly  veri- 
fied by  the  plaintiff. 


The  petition  was  presented  to  the  Judge  of 
the  district  court  of  Coleman  county,  who 
granted  a  writ  of  injunction,  permitting  de- 
fendant to  sell  the  cotton  referred  to,  and 
deposit  the  proceeds  in  the  First  National 
Bank  of  Coleman  county,  to  abide  the  result 
of  the  suit,  and  restraining  him  from  incum- 
bering or  disposing,  of  the  same,  or  any  other 
community  property,  during  the  pendency  of 
the  suit;  and  the  defendant  has  prosecuted 
an  appeal  from  that  order. 

The  case  was  submitted  in  this  court  upon 
the  record  and  briefs  of  appellee;  no  brief 
at  that  time  having  been  filed  for  appellant. 
Since  then  appellant  has  sent  his  briefs  to 
the  clerk,  accompanied  by  a  motion,  asking 
that  the  same  be  filed,  and  giving  an  excuse 
for  not  having  filed  his  briefs  before  the  mat- 
ter was  submitted.  We  have  concluded  to 
permit  the  briefs  to  be  filed,  and  have  con- 
sidered the  case,  together  with  briefs  for 
both  parties,  and  our  conclusion  is  that  the 
Judgment  should  be  affirmed. 

But  two  points  are  made  in  appellant's 
brief.  The  first  is  that  the  trial  Judge 
committed  reversible  error  in  making  the  re- 
straining order,  without  requiring  the  plain- 
tiff to  give  bond ;  and,  second,  that  the  peti- 
tion failed  to  allege  that  there  were  no  com- 
munity debts,  to  pay  which  the  defendant 
had  the  right  to  sell  community  property; 
and  therefore  plaintiff  was  not  entitled  to 
the  relief  granted.. 

We  overrule  both  of  these  contentions.  It 
is  provided  by  statute  that  during  the  pen- 
dency of  any  divorce  suit  the  court,  or  the 
judge  thereof,  may  make  such  temporary 
orders  respecting  the  property  and  parties 
as  shall  be  deemed  necessary  and  equitable, 
and  that,  for  the  preservation  of  her  rights, 
the  wife  may  require  an  inventory  and  ap- 
praisement to  be  made  of  both  real  and 
personal  property  In  the  possession  of  the 
husband,  and  an  injunction  restraining  him 
from  disposing  of  the  same.  R.  S.  arts. 
4638,  4639. 

In  Wright  v.  Wright,  3  Tex.  168,  the  Su- 
preme Court,  in  construing  the  statutory 
provisions  referred  to,  said: 

"It  would  seem  to  be  imperative  on  the  courts 
to  issue  such  writ  [speaking  of  injunctions] 
whenever  it  may  be  demanded  by  the  wife. 
*  *  *  It  would  appear  that  but  little  discre- 
tion can  be  exercised  in  determining  upon  the 
application,  and  that  the  writ,  when  desired, 
would  be  one  of  right,  and  would  issue  almost  as 
a  matter  of  course." 

In  Dickenson  v.  McDermott,  18  Tex,  248. 
the  Supreme  Court  held  that  the  prime  ob- 
ject Of  a  bond  in  an  injunction  suit  la  to  se- 
cure the  defendant  from  Iobs  and  damage. 

While  the  defendant's  answer  contained  a 
general  denial,  it  was  not  sworn  to,  and 
therefore  the  court  had  the  right  to  consider 
all  the  averments  of  the  plaintiff's  petition 
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as  true,  including  the  allegation  that,  unless 
the  defendant  was  restrained  by  injunction, 
he  would  dispose  of  all  the  community  prop- 
erty, one-half  of  which  the  plaintiff  alleged 
she  was  entitled  to.  True  it  is,  appellant  al- 
leges in  his  unsworn  answer  the  existence 
of  community  debts  in  excess  of  the  value 
of  the  community  property,  and  that  he  was 
entitled  to  have  the  control  and  disposition 
of  that  property  for  the  purpose  of  discharg- 
ing such  debuts.  However,  according  to  his 
answer,  he  and  the  plaintiff  seemed  to  agree 
that  the  crop  of  cotton  referred  to  was  all 
the  community  property  they  owned ;  and  as 
the  restraining  order  authorized  him  to  dis- 
pose of  that  property  and  deposit  the  money 
In  the  bank,  It  is  not  perceived  how  he  can 
be  injured  thereby.  When  the  case  is  finally 
disposed  of,  If  it  Is  made  to  appear  that  the 
proceeds  of  the  cotton  on  deposit  in  the  bank 
are  necessary  for  the  discharge  of  community 
Indebtedness,  the  trial  court  can  make  provi- 
sion in  the  decree  for  it  to  be  applied  to  that 
purpose,  thereby  fully  protecting  appellant 

For  these  reasons,  we  decline  to  Interfere 
with  the  order  appealed  from,  and  the1  same 
ia  hereby  affirmed. 

Affirmed. 


KELLER  t.  WESTERN  PAVING  GO. 
(No.  6342.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Feb.  11,  1920.    Rehearing  Denied 

March  10, 1920.) 

1.  Constctutionai,  uw  <j=»66— Street  IM- 
PROVEMENT STATUTE  HOT  T7NCON8TirCTIOH.il. 
AS  DELEGATING  LEGISLATIVE  POWBB  TO  PEO- 
PLE op  ornxs. 

Rev.  St  1911,  arts.  1006-1017,  relating  to 
street  improvements,  is  not  unconstitutional  in 
that  article  1016  provides  for  a  delegation  of 
legislative  power  to  the  people  of  the  various 
cities  of  the  state ;  the  act  being  an  amendment 
of  existing  charters  which  the  inhabitants  may 
accept  or  reject 

2.  MUHIOTPAL  00KPOBAT10NS  <8=266  —  ClTY 
CHARTER  AMENDMENTS  HELD  HOT  TO  DESTBOT 
POWERS  GRANTED  UN  DEB  GENERAL  STATUTES 
ALTHOUGH   HOT  COPIED   INTO  AMENDMENT. 

Where  a  legislative  act,  passed  in  1913,  au- 
thorizing amendments  to  city  charters,  provided 
that  all  powers  theretofore  granted  any  city  by 
general  law  or  special  charter  were  preserved  to 
each  of  the  cities,  and  granted  to  such  city,  when 
embraced  in  and  made  a  part  of  the  charter 
adopted  by  the  city,  the  powers  granted  under 
Rev.  St  1911,  arts.  1006-1017,  relating  to  pub- 
lic improvements,  were  nbt  lost  to  a  city  adopt- 
ing amendments  under  the  Acts  of  1918,  c.  147 
(Vernon's  Saylea'  Ann.  Civ.  St  1914,  art  1096f) 
by  the  provisions  of  such  statute,  notwithstand- 
ing that  the  powers  granted  by  Rev.  St.  1911, 
arts.  1006-1017,  were  not  copied  into  the  amend- 
ments adopted. 


3.  Municipal  corporations  <8=»458— Share 
of  expense  upon  owner1  not  reduced  bt 
deductions  of  cost  of  paving  street  bt 
traction  company. 

In  assessing  a  third  of  the  costs  of  a  paving 
improvement  against  a  landholder,  the  fact  that 
the  city  does  not  pay  one-third  of  the  costs,  be- 
cause by  ordinance  a  traction  company  pays  for 
part  of  the  street  does  not  invalidate  the  as- 
sessment under  the  statute. 

4.  Evidenoe  <8=>32— Judicial  notice  of  out 
obdinanoe  not  taken. 

Courts  do  not  take  judicial  notice  of  city 
ordinances. 

5.  Constitutional  law  <g=>290(7)— Munici- 
pal CORPORATIONS  £=»527  —  ALLOWANCE  OF 
ATTORNEY'S  FEES  ON  FORECLOSURE  OF  PAVING 
LIEN  NOT  VIOLATION  OF  DUE  PROCESS  OF 
LAW. 

Rev.  St.  1911,  arts.  1006-1017,  relating  to 
street  improvements,  is  not  unconstitutional  as 
violating  the  due  process  clause  of  the  state  and 
federal  Constitutions,  merely  because  it  author- 
izes the  collection  of  attorney's  fees  for  foreclo- 
sure of  a  paving  lien.  ' 

Error  from  District  Court,  Bexar  County ; 
S.  G.  Tayloe,  Judge. 

Action  by  the  Western  Paving  Company 
against  Mrs.  Emllie  Keller,  judgment  for 
plaintiff,  motions  for  new  trial  and  In  ar- 
rest of  Judgment  were  overruled,  and  de- 
fendant brings  error.    Affirmed. 

Blckett  &  Blckett  of  San  Antonio,  for 
plaintiff  In  error. 

O.  M.  Fitzhugh  and  I*.  Allen,  both  of  San 
Antonio,  for  defendant  in  error. 

MOURSTJND,  J.  The  Western  Paving 
Company  sued  Mrs.  Emllie  Keller  upon  a 
street  paving  certificate  issued  by  the  city  of 
San  Antonio,  the  same  being  based  upon  a 
street  paving  assessment  levied  by  such  city 
under  the  i  provisions  of  chapter  11  of  title 
22  of  the  Revised  Statutes  of  1911. 

An  answer,  consisting  of  a  general  demur- 
rer and  general  denial,  was  filed. 

Judgment  was  rendered  for  plaintiff  for 
the  principal,  interest,  and  attorney's  fee 
stipulated  in  the  certificate,  and  for  fore- 
closure of  the  paving  lien  on  the  property 
described  In  the  certificate. 

A  motion  for  new  trial  was  filed,  and  aft- 
er it  was  overruled  a  motion  In  arrest  of 
judgment  was  filed,  which  was  also  over- 
ruled. The  defendant  brought  the  case  to 
this  court  by  writ  of  error. 

The  attorneys  who  filed  the  answer  failed 
to  appear  when  the  case  was  tried,  and  aft- 
er judgment  had  been  rendered  the  counsel 
now  representing  Mrs.  Keller  were  employed. 

t1]  The  first  contention  is  that  the  Act  of 
1909  (Acts  81st  Leg.  2d  Called  Sess.  c  14), 
now  chapter  11  of  title  22,  Revised  Statutes 
of  1911,  Is  unconstitutional  in  that  article 
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'  1016  provides  for  a  delegation  of  legislative 
power  to  the  people  of  the  various  cities  of 
the  state.  There  is  no  merit  in  the  conten- 
tion. Riley  v.  Trenton,  184  S.  W.  344 ;  City 
of  San  Antonio  v.  Spears,  206  S.  W.  703; 
Oarwile  v.  Childress,  213  S.  W.  308 ;  Frank- 
enstein t.  Rushmore  &  Gowdy,  21T  S.  W. 
189,  decided  by  this  court,  and  not  yet  offi- 
cially reported;  Graham  v.  Roberts,  200 
Mass.  152,  85  N.  E.  1009 ;  Chenango  Bank  v. 
Brown,  26  N.  Y.  467 ;  Corpus  Juris,  vol.  12, 
p.  869;  R.  0.  L.  vol.  19,  p.  707. 

We  regard  the  act  in  question  as  an 
amendment  of  existing  charters,  which  the 
inhabitants  may  accept  or  reject.  It  enlarg- 
es the^grant  of  powers  already  made,,  and  is 
obviously  amendment  of  charters,  and  it 
can  make  no  difference  that  it  does  not  con- 
tain the  statement  that  it  is  an  amendment. 
The  act  Is  complete  in  itself.  The  Legisla- 
ture, itself,  determined  what  powers  munici- 
palities should  have,  and  the  inhabitants 
were  only  permitted  to  decide  whether  or 
not  to  avail  themselves  of  such  grant  of 
powers,  and  thus  accept  an  amendment  of 
their  charter  drafted  by  the  Legislature. 
The  first  assignment  is  overruled. 

[2]  The  petition  discloses  that  amend- 
ments were  made  to  the  charter  of  the  city 
of  San  Antonio  by  virtue  of  the  act  passed 
by  the  Legislature  In  1913  (Acts  83d  Leg.  c. 
147  [Vernon's  Sayles*  Ann.  Civ.  St  1914,  art. 
1096f]).  That  act  contains  the  following  pro- 
vision: 

"All  powers  heretofore  granted  any  city  by 
general  law  or  special  charter  are  hereby  pre- 
served to  each  of  said  cities,  respectively,  and 
the  power  so  conferred  upon  such  cities,  either 
by  special  or  general  law,  is  hereby  granted  to 
such  cities  when  embraced  in  and  made  a  part 
of  the  charter  adopted  by  such  city;  and  pro- 
vided, that,  until  the  charter  of  such  city  as  the 
same  now  exists  is  amended  and  adopted,  it 
shall  be  and  remain  in  full  force  and  effect." 

The  charter  of  the  city,  which  is  a  public 
act,  contains  the  following  provisions  insert- 
ed at  the  time  the  amendments  were  made: 

"Provided,  that  nothing  in  any  of  these  amend- 
ments contained  shall  in  any  manner  affect  the 
powers  conferred  upon  said  city  of  San  Antonio 
by  the  adoption  at  an  election  heretofore  held 
of  chapter  11,  title  22,  of  the  Revised  Statutes 
of  Texas  of  1911." 

"Provided  that  the  several  powers  hereby  con- 
ferred shall  be  cumulative  of  those  conferred  up- 
on the  city  by  chapter  11,  title  22  of  the  Re- 
vised Civil  Statutes  of  Texas  for  1911." 

The  contention  of  appellant  is  that,  as  the 
powers  granted  in  the  act  of  1909  were  not 
copied  Into  the  amendments  adopted  under 
the  act  of  1913,  they  were  lost  under  the 
provision  of  said  act  of  1913  above  copied. 
We  had  occasion  to  pass  on  this  question  in 
the  case  of  Frankenstein  v.  Rushmore  & 
Gowdy,  supra,  and  the  construction  placed 
by  us  upon  the  language  of  the  above-quoted 


section  of  the  act  of  1913  made  it  unnecessa- 
ry to  decide  whether  the  provisions  relating 
to  the  act  of  1909  contained  in  the  amend- 
ments were  sufficient  to  embrace  such  pow- 
ers in  the  amendments.  We  construed  the 
provision  of  the  act  of  1913  as  making  a 
clear  distinction  between  the  adoption  of 
a  charter  and  the  amendment  thereof,  and 
held  that  if  the  language,  "when  embraced 
in  and  made  a  part  of  the  charter  adopted 
by  said  city,"  was  intended  to  prescribe  a 
restriction  upon  the  continued  exercise  by 
existing  corporations  of  powers  possessed  by 
them,  as  well  as  a  method  by  which  new 
municipal  corporations  could  enjoy  such  pow- 
ers, then  that  such  restriction  only  applied 
when  a  charter  was  adopted,  and  not  when 
one  was  merely  amended.  For  a  discussion 
of  the  matter,  we  refer  to  what  we  said  in 
the  opinion  in  the  case  of  Frankenstein  v. 
Rushmore  &  Gowdy.  The  second  assignment 
is  overruled. 

The  third  assignment  is  based  upon  the 
theory  that  the  act  of  1909  is  no  longer  a 
part  of  the  charter  powers,  and,  as  we  have 
held  to  the  contrary  in  considering  the  sec- 
ond assignment,  this  assignment  most  also 
be  overruled. 

[S,  4]  By  the  fourth  assignment  the  issue 
is  raised  that  the  petition  is  defective  in  that 
it  discloses  that  Mrs.  Keller  has  been  assess- 
ed for  one-third  of  the  cost  of  the  paving, 
while  the  city  does  not  pay  one-third  for 
the  reason  that  by  ordinance  it  has  required 
the  traction  company  to  pave  part  of  the 
street  In  other  words,  the  issue  is  sought 
to  be  raised  that  the  property  owners  can 
only  be  assessed  one-third  after  deducting 
the  part  paved  by  the  traction  company  in- 
stead of  one-third  of  the  total.  We  consider 
the  contention  without  merit  under  the  stat- 
ute; but  bo  far  as  this  case  is  concerned, 
no  such  question  Is  before  us,  for  the  reason 
that  the  petition  does  not  contain  any  allega- 
tion to  the  effect  that  any  such  ordinance 
has  been  passed.  Courts  do  not  take  Judi- 
cial notice  of  city  ordinances.  The  assign- 
ment is  overruled. 

[S]  Complaint  is  made  because  the  plain- 
tiff was  permitted,  as  provided  by  the  stat- 
ute and  the  certificate,  to  recover  a  certain 
sum  as  a  reasonable  attorney's  fee  for  the 
prosecution  of  this  suit  It  is  contended  that 
it  is  violative  of  the  due  process  of  law 
clauses  of  the  state  and  federal  Constitu- 
tions. Plaintiff  in  error  argues  that  In  so 
far  as  an  assessment  exceeds  the  amount  of 
benefits,  it  Is  an  unconstitutional  taking  of 
property  without  due  process  of  law,  and  it 
seems  to  be  assumed  that  to  collect  more 
than  the  face  of  the  certificate  Is  to  collect 
more  than  the  benefits  amount  to.  No  state- 
ment follows  the  assignment  and  no  facts 
are  pointed  out  which  differentiate  this  case 
from  any  other  case  in  which  attorney's  fees 
have  been  sued  for  and  recovered  in  paving 
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certificate  cases.  Therefore  the  only  ques- 
tion presented  Is  whether  the  statute  which 
allows  the  recovery  of  a  reasonable  attor- 
ney's fee  Is  unconstitutional.  No  authority 
is  cited  by  plaintiff  in  error,  and  we  believe 
that  none  can  be  found,  which  holds  that 
such  a  statute  is  violative  of  the  constitu- 
tional provisions  relied  upon.  The  authori- 
ties are  to  the  contrary.  Engebretsen  v. 
Gay,  158  Gal.  80,  106  Pac.  880,  28  L.  B.  A. 
(N.  S.)  1062  and  note,  Ann.  Cas.  1912A,  690. 

There  seems  to  be  a  conflict  of  opinion  on 
the  question  whether  constitutional  ques- 
tions can  be  raised  on  appeal  which  were  not 
raised  by  pleadings  or  otherwise  upon  the 
trial.  Cooley's  Constitutional  Limitations 
(7th  Ed.)  p.  281  and  note  2,  also  232 ;  Cor- 
pus Juris,  vol.  12,  |  217,  p.  786  and  notes. 
As  plaintiff's  cause  of  action  is  based  upon 
the  statute  attacked,  we  have  deemed  it  ad- 
visable to  pass  upon  the  questions;  there 
being  no  decision  of  our  Supreme  Court,  so 
far  as  we  know,  on  the  question  whether 
such  issues  can  be  raised  for  the  first  time 
on  appeal. 

The  Judgment  is  affirmed. 


FEST  v.  WESTERN  PAVING  CO. 
(No.  6344.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Feb.  11,  1920.    Rehearing  Denied 

March  10, 1920.) 

Error  from  District  Court,  Bexar  County; 
S.  G.  Tayloe,  Judge.  • 

Action  by  the  Western  Paving  Company 
against  Henry  Fest  Judgment  for  plaintiff, 
motions  for  new  trial  add  In. arrest  of  Judg- 
ment were  overruled,  and  defendant  brings 
error.    Affirmed. 

Blckett  &  Blckett,  of  San  Antonio,  for 
plaintiff  in  error. 

O.  M.  Fitzhugh  and  L.  Allen,  both  of  San 
Antonio,  for  defendant  in  error. 

MOTJRSUND,  J.  The  Western  Paving 
Company  sued  Henry  Fest  upon  a  street  pav- 
ing certificate  issued  by  the  city  of  San  An- 
tonio, the  same  being  based  upon  a  street  pav- 
ing assessment  levied  by  such  city  under  the 
provisions  of  chapter  11  of  title  22  of  the  Re- 
vised Statutes  of  1911. 

An  answer  not  signed  consisting  of  a  gen- 
eral demurrer  and  general  denial  was  filed. 

Judgment  was  rendered  for  plaintiff  for 
the  principal,  interest,  and  attorney's  fee 
stipulated  In  the  certificate,  and  for  fore- 
closure of  the  paving  lien  on  the  property 
described  in  the  certificate. 

A  motion  for  new  trial  was  filed  and  after 
it  was  overruled  a  motion  In  arrest  of  Judg- 
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ment  was  filed  which  was  also  overruled. 
The  defendant  brought  the  case  to  this 
court  by  writ  of  error. 

The  assignments  of  error  are  identical  with 
those  in  cause  No.  6342,  styled  Mrs.  Emilie 
Keller  v.  Western  Paving  Co.,  218  S.  W.  1077, 
decided  this  day,  and  are  overruled  for  the 
reasons  given  in  deciding  said  case. 
Judgment  affirmed. 


ODBM  v.  CAIN  et  al.     (No.  6346.)  , 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
Feb.  25,  1920.) 

1.  Appeal  and  brbob  <8=»460(2)  —  Where 
trial  ooubt  did  not  so  provide,  appeal 
from  order  dentins  temporary  injunc- 
tion did  not  suspend  suob  denial. 

Under  Bev.  St.  1911,  art  4644,  ^amended 
by  Acts  36th  Leg.  (1919)  c.  17,  where  the  trial 
court  did  not  order  that  an  order  denying  an 
application  for  a  temporary  injunction  should 
be  suspended,  the  perfection  of  an  appeal  did  not 
have  the  effect  of  suspending  the  order. 

2.  Appeal  and  errob  «=»781  (7)  —  Appeal 
'will  be  dismissed  where  case  has  be- 
come moot  bt  compliance  with  judg- 
ment. 

Where  an  application  to  enjoin  the  commis- 
sioners of  a  road  district  from  paying  an  at- 
torney's fee  was  denied,  and  the  appeal  did  not 
suspend  the  order  denying  the  writ,  and  the  fee 
was  paid,  the  appeal  must  be  dismissed;  the 
case  having  become  moot 

Appeal  from.  District  Court,  San  Patricio 
County;  M.  A.  Cbilders,  Judge. 

Application  by  D.  Odem  for  a  temporary  In- 
junction against  R.  A.  Cain  and  others. 
From  an  order  denying  the  temporary  in- 
junction, applicant  appeals.    Cause  dismissed. 

James  G.  Cook,  of  Slnton,  for  appellant. 
T.  D.  Cobbs,  Jr.,  of  San  Antonio,  for  appel- 
lees. 

FLY,  0.  J.  This  Is  an  application  for  a 
temporary  injunction  to  restrain  C.  B.  Mc- 
Anally,  R.  A.  Cain,  and  M.  L.  Mahoney,  com- 
posing the  board  of  permanent  road  com- 
missioners of  defined  road  district  No.  4  of 
San  Patricio  county,  Tex.  from  paying  attor- 
ney fees  to  Cobbs,  Cobbs  &  Dougherty 
amounting  to  $550  out  of  the  funds  of  said 
road  district;  it  being  alleged  that  said  fees 
were  due  by  said  commissioners  in  their  in- 
dividual capacity,  and  were  not  a  legitimate 
charge  against  the  district.  The  attorneys 
were  made  parties  to  the  suit  The  cause 
was  heard  on  the  application  for  a  temporary 
injunction,  and  the  writ  denied.  From  that 
Interlocutory  order  this  appeal  has  been  per- 
fected. 

[1,2]  The  court  did  not  order   that  the 
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order  denying  the  writ  Should  be  suspended, 
and  under  the  statute  the  appeal  did  not  have 
the  effect  of  suspending  the  order.  Article 
4644,  Rev.  Statutes,  amended  by  Thirty-Sixth 
Legislature,  February  19,  1919,  Gen.  Laws, 
Reg.  Session  1919,  c.  17.  There  was  nothing, 
therefore,  to  prevent  the  commissioners  from 
paying  the  attorney's  fees,  and  an  affidavit 
has  been  filed  herein  by  T.  D.  Cobbs,  Jr.,  one 
of  the  appellees,  that  the  fee  has  been  fully 
paid  off  and,  discharged.  It  follows  that  the 
subject-matter  of  the  application  for  an  in- 
junction has  been  destroyed,  and  there  is  no 
concrete  question  before  this  court  for  its 
decision. 
The  cause  Is  dismissed. 

COBBS,  X,  did  not  sit  In  this  case. 


FIRST  NAT.  BANK  OF  NEWSOM  r.  J.  O. 
WALLING  &  SON.     (No.  2222.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Feb.  19,  1920.    Rehearing  Denied 

March  4,  1920.) 

Banks  and  banking  «=»148(3)— Whebe  de- 
positor, DRAWS  A  CHECK  60  NEGLIGENTLY 
THAT  IT  HAT  BE  DECEPTIVELY  BAI8ED,  BANK 
NOT  LIABLE  TOR  FATING  TT  AS  RAISED. 

While  a  bank  cannot  hold  the  depositor 
1  here  it  pays  out  money  on  forged  check,  yet, 
Where  the  depositor  draws  a  check  in  so  negli- 
i  pent  a  manner  that  it  can  be  raised  without  ex- 
citing the  suspicion  of  a  prudent  and  cautious 
man,  and  the  bank  pays  the  amount  so  raised, 
the  depositor  and  not  the  bank  must  bear  the 
loss  himself;  hence  an  answer  setting  up  such 
facts  insan  action  against  the  bank  should  not 
be  stricken  on  exception. 

Appeal  from  Camp  County  Court;  O.  B. 
Bryson,  Judge. 

Action  by  J.  O.  Walling  &  Son  against  the 
First  National  Bank  of  Newsom,  Texas. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

Bass  &  Engledow,  of  Pittsburg,  for  appel- 
lant. 
J.  H.  Beavers,  of  Wlnnsboro,  for  appellee. 

LEVY,  J.  The  appellees  sued  the  appel- 
lant bank  to  recover  money  alleged  to  have 
been  paid  by  the  bank  on  certain  forged 
checks  charged  to  appellees'  account    It  was 


alleged  that  one  of  the  checks  was  a  genuine 
check  of  appellees  for  $12.40,  but  fraudulent- 
ly raised  by  the  payee  to  read  $112.40.  The 
bank,  among  other  things,  pleaded  as  a  de- 
fense: 

"That  the  check  for  the  sum  of  $112,40  paid 
by  the  defendant  on  December  17,  1917,  which 
the  plaintiffs  allege  was  raised  from  $12.40  to 
$112.40,  was  so  carelessly  and  negligently  drawn 
by  plaintiffs  as  easily  to  be  made  to  read  $112.- 
40,  and  that  no  reasonably  cautious  and  prudent 
person  could  detect  the  fraud,  and  that  defend- 
ant did  not  and  could  not  by  the  exercise  of  care 
and  prudence  detect  the  fraud;  wherefore  the 
defendant  says  that  plaintiff  should  not  recover 
the  balance  on  said  raised  check." 

This  plea  was,  on  exception  by  the  plain- 
tiffs, stricken  out  by  the  court,  and  the  rul- 
ing Is  made  the  basis  of  an  assignment  of 
error. 

A  check  forged  as  to  signature  and  amount 
and  form  is  entirely  without  fault  of  the 
depositor  In  the  bank,  and  such  depositor 
Is  entirely  innocent  of  any  wrongdoing  or 
neglectful  act.  But  the  question  is  entirely 
different  where,  as  here  alleged,  the  drawer 
has  actually  drawn  his  check  and  has  pre- 
pared it  so  negligently  that  it  can  be  easily 
altered  in  amount,  and  the  bank  officials 
could  not  by  proper  care  and  diligence  have 
detected  that  the  true  amount  had  been 
fraudulently  raised  by  the  payee  in  amount. 
The  pleading  made  the  right  of  the  bank  to 
recover  dependent  solely  upon  a  finding  of 
negligence  on  the  part  of  the  drawer  in  pre- 
paring the  check.  The  authenticity  of  the 
signature  to  the  check  is  not  involved.  It  is 
believed  that  the  defendant  is  entitled  to 
show,  as  a  defense,  as  between  It  and  the 
depositor,  that  it  has  done  all  that  due  care 
and  foresight  would  suggest,  and  that  the 
real  and  proximate  cause  of  the  loss,  in 
making  payment  of  a  fraudulently  altered 
check,  was  solely  caused  by  the  negligence 
Of  the  drawer  in  so  preparing  the  check  as 
that  it  can  be  easily  altered  without  exciting 
the  suspicion  of  a  prudent  and  cautions  man. 
7  Corpus  Juris,  |  713;  6  Cyc.  p.  544.  See 
Ronvant  v.  Bank,  63  Tex.  610;  Morris  v. 
Bank,  37  Tex.  Civ.  App.  97,  83  S.  W.  36; 
TeL  Co.  t.  Bank,  97  Tex.  219,  77  S.  W.  603, 
66  L.  R.  A.  80S,  1  Ann.  Oas.  673.  The  person 
free  from  negligence  should  not  suffer  the 
loss.  The  drawer  can  blame,  as  against  the 
bank,  no  one  but  himself,  as  a  consequence  of 
his  own  negligence. 

The  judgment  is  reversed,  and  the  cause 
remanded. 
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WOYTEK  et  al.  v.  KING  et  al.     (No.  6156.) 


(Court  of  Civil  Appeals  of  Texas. 
Feb.  18,  1920.) 


1.  JUDGMENT  «3=»143(15)  —  REFUSAL  TO  SET 
▲SIDE  DEFAULT  JUDGMENT  UPON  GROUND  OF 
DEFENDANT'S    SICKNESS   NOT   EBBOB. 

Where  defendant,  who  was  served  with  cita- 
tion while  ill,  was  sitting  up  dressed  in  his 
street  clothes  at  time  of  service,  had  a  lengthy 
conversation  with  officers  serving  the  writ,  and 
had  a  very  efficient  business  manager  who  called 
at  his  room  frequently  during  the  period  between 
the  service  of  citation  and  the  call  of  the  case, 
and  who  could  have  attended  to  the  matter  of 
having  answer  filed,  court's  refusal  to  set  aside 
default  judgment  on  ground  of  sickness  was  not 
error. 

2,  Appeal  and  ebbob   oj=»907(8)— Findings 

PRESUMED  TO  BE  SUPPORTED  BT  EVIDENCE 
IN  ABSENCE  OF  STATEMENT  OF  FACTS. 

In  absence  of  statement  of  facts,  appellate 
court  must  presume  that  the  evidence  justified 
the  findings. 

8.  Appeal  and  ebbob  <8=>931(1)  —  Coubt's 
conclusion  presumed  established  bt  oth- 
er competent  testimony  where  not  db- 
ducible  from  facts  set  forth  in  find- 
INGS, 

If  the  conclusion  of  the  trial  court  is  not 
properly  deducible  from  the  facto  set  forth  in 
his  findings  of  facts,  it  will  be  presumed  to 
have  been  established  by  other  competent  tes- 
timony given  on  the  trial  of  the  case. 

4.  Appeal  and  ebbob  <s=»1151(l)— Judgment 

INCLUDING  INTEREST  AT  EXCESSIVE  RATE  NOT 
REVERSIBLE  ERBOR  SINCE  JUDGMENT  MAT  BE 
REFORMED. 

Rendition  of  judgment,  including  interest  at 
a  rate  in  excess  of  the  statutory  rate,  is  not 
ground  for  reversal,  but  judgment  should  be 
reformed  and  made  to  draw  the  statutory  rate. 

6.  Appeal  and  error  «J=»1073(2)— Filing  of 

AFFIDAVIT  THAT  DEFENDANT  WAS  NOT  EN- 
GAGED IN  MILITARY  SERVICE  BEFORE  RENDI- 
TION OF  FINAL  DEFAULT  JUDGMENT  HELD 
COMPLIANCE  WITH  FEDERAL  STATUTE. 

Rendition  of  interlocutory  default  judgment 
before  filing  of  affidavit  that  defendant  was  not 
engaged  in  military  service  of  the  United  States 
under  U.  S.  Comp.  St.  1918,  Comp.  St  Ann. 
Supp.  1919,  §  3078V4bb,  was  not  reversible  er- 
ror, where  court  found  that  defendant  had  never 
been  in  military  service,  and  where  the  required 
affidavit  was  filed  before  the  rendition  of  final 
judgment;  such  filing  being  a  special  compli- 
ance with  the  statute. 

6.  Sales  <§=»181  (11)— Prima  facie  showing 
of  delivery  in  good  condition. 
In  seller's  action  for  price  of  bottles,  proof 
that  buyer  had  received  bottles  in  good  condi- 
tion and  had  made  no  complaint  that  any  of  the 
bottles  were  broken  in  transit  within  eight 
months  after  delivery  held  to  make  a  prima 
facie  case  of  delivery  according  to  the  con- 
tract. 


WOYTEK  v.  KING  1081 

(IIS  S.W.) 

7.  Costs  «=»234— Taxed  against  appellees 
on  reformation  of  judgment. 
Where  judgment  is  reformed 'on  appeal  so 
as  to  draw  the  statutory  rate  of  6  per  cent, 
instead  of  10  per  cent.  Interest  as  rendered 
by  lower  court,  costs  of  appeal  will  be  taxed 
against  appellees. 


Austin. 


Appeal  from  McLennan  County  Court; 
Jas.  P.  Alexander,  Judge. 

Suit  by  J.  W.  King  and  others  against  F. 
H.  Woytek  and"  others.  Judgment  for  plain- 
tiffs, and  defendants  appeal.  Affirmed  as  re- 
formed. 

W.  L.  Eason,  of  Waco,  for  appellants. 
Jno.  B.  Atkinson,  of  Waco,  for  appellees. 

BRADY,  J.  Appellees  sued  appellant  upon 
a  written  contract  to  recover  the  price  of 
certain  beer  bottles,  shipped  and  delivered 
by  them  to  appellant.  It  was  alleged  that 
the  written  contract  had  been  modified  by 
parol,  so  that  appellees  might  ship  less  than 
a  carload  lot,  and  that  such  bottles  should 
be  consigned  to  the  Consumers'  Beverage 
Company,  at  New  Orleans,  La.,  with  stop-over 
privileges  at  Waco,  Tex.  The  purpose  of  the 
stop-over  was  to  enable  appellant  to  fill  the 
car  with  other  bottles,  for  shipment  to  New 
Orleans. 

On  appearance  day,  which  was  January  7, 
1919,  the  appellunt  had  filed  no  answer,  and 
an  interlocutory  judgment  by  default  was 
rendered  against  him.  No  military  affidavit 
had  then  been  filed  by  appellees,  and  at  the 
time  appellant  was  served  with  citation, 
and  until  after  appearance  day,  he  was  sick 
with  influenza.  Appellant  filed  an  answer 
on  January  9th,  and  -on  January  31st  evi- 
dence was  heard  on  the  writ  of  inquiry,  and 
final  judgment  rendered  for  appellees.  On 
this  day,  and  prior  to  the  taking  of  the  final 
judgment,  appellees  filed  an  affidavit,  show- 
ing that  appellant  was  not  In  military  serv- 
ice, and  was  not  on  the  7th  day  of  January. 

[1]  It  is  claimed  that  the  trial  court  should 
have  set  aside  the  default  judgment,  render- 
ed. January  7,  1919,  because  appellant  was 
sick  in  bed  with  Influenza,  and  was  uncon- 
scious when  the  citation  was  served  upon 
him.  The  trial  court  found  that  when  served 
with  citation,  appellant  was  confined  to  his 
room,  but  that  he  was  sitting  up,  dressed  in 
his  street  clothes,  and  had  a  lengthy  conver- 
sation with  the  officer  serving  tBe  writ ;  that 
he  had  a  very  efficient  business  manager, 
who  called  at  his  room  frequently  during  the 
period  between  the  service  of  citation  and 
the  call  of  the  case,  and  who  could  have  at- 
tended to  the  matter  of  having  answer  filed. 
His  conclusion  of  law  upon  this  point  was 
that  the  defendant  did  not  exercise  due  dili- 
gence In  filing  an  answer,  and  that  appellees 
were  entitled  to  judgment  by  default  against 
him.     In  this  state  of  the  record,  we  con- 
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elude  that  there  was  no  error  in  overruling 
the  motion  to  set  aside  the  Judgment  by  de- 
fault 

[2,  8]  The  claim  is  also  made  that  the  trial 
court  erred  in  not  setting  aside  the  Judgment 
by*  default,  because  appellant  showed  a  meri- 
torious defense  by  his  pleadings.  The  court 
found  facts,  not  necessary  to  be  here  recited 
in  detail,  inconsistent  with  appellant's  de- 
fense as  pleaded  in  his  answer.  He  further 
expressly  concluded  that  appellant  did  not 
have  a  meritorious  defense  to  appellee's  cause 
of  action.  There  is  no  statement  of  facts, 
and  we  must  presume  that  the  evidence  jus- 
tified these  findings.  Furthermore,  if  the 
conclusion  of  the  trial  court  is  not  properly 
deducible  from  the  facts  set  forth  in  his  find- 
ings of  fact,  it  will  be  presumed  to  have 
been  established  by  other  competent  testi- 
mony given  on  the  trial  of  the  case.  Jarrell 
v.  Sproles,  20  Tex.  Civ.  App.  387,  49  S.  W. 
904.  For  these  reasons,  the  first  and  second 
assignments  arc  overruled. 

[4]  The  third  assignment  of  error  com- 
plains of  the  action  of  the  trial  court  in  ren- 
dering judgment  for  interest  at  the  rate  of 
10  per  cent  per  annum.  Appellees  concede 
that  this  assignment  is  well  taken,  but  we 
agree  with  them  that  the  error  will  not  ne- 
cessitate a  reversal  of  the  case,  but  that  the 
judgment  should  be  reformed  and  made  to 
draw  the  statutory  rate  of  6  per  cent. 

[(]  It  is  next  claimed  that  the  default 
Judgment  was  improperly  rendered,  because 
appellees  had  not  filed  an  affidavit,  stating 
that  appellant  was  not  in  the  military  serv- 
ice of  the  United  States.  In  this  connection, 
the  trial  court  found  that  appellees  did  file 
such  an  aflldavit  on  the  31st  day  of  January, 
before  the  final  Judgment  was  rendered,  and 
also  expressly  found  that  the  defendant  had 
never  been  In  the  military  service  of  the 
United  States.  Appellant  relies  upon  section 
S078%bb,  art.  2,  U.  S.  Compiled  'Statutes 
1918,  p.  418.  We  are  of  the  opinion  that 
there  was  a  substantial  compliance  with  the 
federal  statute,  and  that  no  reversible  error 
is  shown  in  this  particular,  especially  as  the 
court  found  that  the  appellant  was  never  in 
the  military  service,  and  no  contention  is 
here  made  that  he  was  In  such  service. 
Therefore  the  assignments  raising  this  ques- 
tion are  overruled. 

[6]  The  only  remaining  contention  is  that 
the  court  erred  in  rendering  Judgment  for 
appellees,  because  appellant  was  only  re- 
quired to  pay  for  such  bottles  as  were  de- 
livered unbroken,  and  that  the  evidence  does 
not  show  the  number  of  unbroken  bottles 
that  were  delivered  to  the  consignee,  but  that 
the  trial  court  erroneously  concluded  that  all 
of  the  bottles  were  delivered  in  good  condi- 
tion, because  no  complaint  had  been  made 
by  the  consignee  as  to  breakage.  We  are  of 
the  opinion  that  the  trial  court's  findings  of 


fact  are  conclusive  upon  this  question.  The 
finding  was  made  that  appellees  loaded  91S 
dozen  bottles  in  a  car,  f.  o.  b.  McGregor,  at 
McGregor,  Tex.,  shipped  them  as  directed, 
and  delivered  bill  of  lading  to  appellant; 
that  appellant  received  the  car  of  bottles  at 
Waco,  Tex.,  in '  good  condition,  opened  the 
car,  and  completed  filling  it  with  bottles,  and 
shipped  it  to  New  Orleans.  He  further 
found  that  although  over  eight  months  had 
elapsed,  no  complaint  had  been  made  by  ei- 
ther appellant  or  the  consignee  that  any  of 
the  bottles  were  broken  in  transit  The  court 
concluded  that  in  view  of  these  facts,  the 
bottles  were  delivered  to  defendant  In  good 
condition.  We  think  the  facts  so  found  were 
sufficient  to  make  a  prima  facie  case  of  de- 
livery according  to  the  contract  Moreover, 
in  accordance  with  the  rule  laid  down  in  the 
case  of  Jarrell  v.  Sproles,  supra,  we  must 
presume  that  if  the  facts  recited  are  insuffi- 
cient to  Justify  the  conclusion,  It  was  war- 
ranted by  other  facts  proven  by  competent 
testimony  on  the  trial. 

[7]  No  reversible  error  has  been  shown, 
but  the  Judgment  will  be  reformed  so  as  to 
bear  interest  at  the  rate  of  6  per  cent  per 
annum  from  the  date  of  its  rendition,  and  as 
so  reformed  will  be  affirmed.  The  costs  of 
this  appeal  will  be  taxed  against  the  appel- 
lees. 

Reformed  and  affirmed. 


VAEIXO   ▼.   RODRIGUEZ.     (No.   6340.) 

(Court  of  Civil  Appeals  of  Texas.     San  Anto- 
nio.   Feb.  11,  1920.    Rehearing  De- 
nied March  10,  1920.) 

1.  Trusts  i8=>72  —  Resulting  tbust  arises 
where  one  fabtt  furnishes  monet  and 
the  transfer  18  made  to  another. 

A  resulting  trust  arises  where  one  party 
furnishes  money  to  buy  property  which  is 
transferred  or  conveyed  to  another. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Result- 
ing Trust] 

2.  Trusts    «=»77  —  No    resulting    trusts 

WITHOUT    PAYMENT   WHEN    PROPERTY    IB    SE- 
CURED. 

No  resulting  trusts  can  be  created  without 
proof  of  the  payment  of  the  purchase  money 
at  the  time  the  property  is  secured. 

3.  Trusts  cj=»89(l)— Evidence  held  not  to 

SHOW  RESULTING  TRUST. 

Evidence  held  insufficient  to  make  out  a 
case  of  resulting  trust. 

4.  Trial  <8=>12S>— Argument  informing  jury 

OF  LEGAL  EFFECT  OF  ANSWERS  TO  ISSUES  WAS 

NOT  ERROR  WHERE  RESPONSIVE  TO  ARGUMENT 

OF   OPPOSITE   COUNSEL. 

Assignments    of    error    that    statement   of 

counsel  for  defendant  in  argument   "I  don't 
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see  how  you  can  answer  Tea1  to  the  first  ques- 
tion and  thereby  make  your  answer  a  basis  for 
judgment  in  favor  of  the  plaintiff,"  informed 
jury  of  legal  effect  of  the  answer  to  issue 
whether  defendant  executed  a  deed  in  favor 
of  plaintiff,  will  be  overruled;  the  argument 
being  responsive  to  arguments  of  plaintiff  ap- 
pellant. 

5.  Appeal  and  ebbob  o3=»925(3)— Presotcp- 
tion  that  jttbt  has  obdinabt  intelli- 
GENCE. 

The  court  on  appeal  in  passing  on  argument 
of  counsel  claimed  to  have  improperly  influenc- 
ed the  jury  will  proceed  upon  the  presumption 
that  the  jury  has  ordinary  intelligence. 

0.  TRIAL  «=>3{50(8)— EviDENTIABY  MATTER  AS 
TO  POSSESSION  OP  PROPERTY  NOT  TO  BE  SUB- 
MITTED IN   SPECIAL  ISSUES. 

Where  question  of  possession  had  been  ful- 
ly and  clearly  submitted,  the  court  did  not  err 
in  refusing  to  submit  special  issues  as  to 
whether  either  of  the  parties  had  held  exclu- 
sive or  joint  possession  of  the  land  in  ques- 
tion; the  statute  on  submission  of -special  is- 
sues not  contemplating  that  evidentiary  mat- 
ters be  submitted. 

7.  Evidence  oj=»271(6)— Statements  of  de- 
fendant in  conversation  with  plain  - 
tiff's  attorney  not  self-serving. 

In  trespass  to  try  title,  a  conversation  be- 
tween defendant  and  plaintiff's  attorney  in 
which  defendant  stated  she  intended  to  convey 
one  half  of  a  store  to  plaintiff  and  give  him 
the  other  half  held  properly  admitted  over  ob- 
jection that  it  was  self-serving. 

8.  Evidence  «J=>158(3)— What  entire  family 
thinks  inadmissible  on  question  of  ti- 
tle. 

In  trespass  to  try  title  there  was  no  error 
in  refusing  to  allow  a  witness  to  testify  that 
the  lands  involved  were  regarded  by  the  entire 
family  of  the  defendant  and  plaintiff  as  being 
owned  by  plaintiff,  and  not  by  defendant;  ti- 
tles to  lands  being  fixed  by  deeds  and  other 
muniments  of  title. 

Appeal  from  District  Court,  Jim  Wells 
County;    V.  W.  Taylor,  Judge. 

Trespass  to  try  title  by  Francisco  Vaello 
against  Maria  Vaello  Rodriguez.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Hicks,  Hicks,  Dickson  &  Bobbltt,  of  San 
Antonio,  James  B.  Wells,  of  Brownsville, 
S.  T.  Phelps,  of  Laredo,  and  Canales  &  Daven- 
port, of  Brownsville,  for  appellant 

W.  R.  Perkins,  of  Alice,  and  J.  0.  Scott, 
of  Corpus  CnrisU,  for  appellee. 

FLY,  O.  J.  This  is  an  action  of  trespass 
to  try  title  to  13  tracts  or  parcels  of  land 
situated  in  Duval  county,  consisting  in  the 
aggregate  of  about  3,400  acres  and  certain 
town  lots  in  Benavldes,  Instituted  by  appel- 
lant against  appellee.  Upon  the  request  of 
appellant  the  cause  was  submitted  to  the  jury 
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on  special  issues,  and  upon  the  responses 
thereto  Judgment  was  rendered  that  appel- 
lant recover  nothing  by  his  suit  and  in  favor 
of  appellee  for  all  the  lands  sued  for,  title 
to  which  she  had  pleaded  In  her  answer  to 
the  petition. 

[1]  The  evidence  discloses  that  80  years 
or  more  ago  the  wife  of  Jose  Vaello,  a  small 
merchant  in  Roslta,  Tex.,  died,  leaving  him 
an  infant  son,  the  present  appellant;  that 
he  induced  a  crippled  sister  in  Spain,  the 
present  appellee,  to  come  to  him  in  1887  and 
see  to  his  household  and  child.  Misfortune, 
however,  overtook  Jose  Vaello,  who  had  re- 
moved his  business  to  Benavldes,  and  his 
stock  of  goods  was  taken  in  1894  to  satisfy 
his  creditors.  Afterwards  a  mercantile  busi- 
ness was  opened  up  In  the  name  of  Maria 
Vaello  Rodriguez,  who  claimed  it  as  her  own, 
but  which  was  conducted  by  Jose  Vaello. 
The  unoontroverted  evidence  showed  that  the 
merchandise  necessary  for  opening  the  busi- 
ness was  procured  upon  promissory  notes 
given  by  appellee  which  were  paid  off  when 
due  from  the  profits  of  the  business.  After- 
wards the  land  in  controversy  was  bought 
and  paid  for  by  checks  drawn  by  appellee 
on  bank  deposits  held  by  her.  The  business 
was  run  in  her  name  until  1006  or  1006,  when 
it  was  changed  to  Jose  Vaello.  He  died  in 
1907,  and  appellant  took  charge  of  the  mer- 
cantile business.  The  land  in  controversy 
was  all  conveyed  to  appellee  and  was  always 
claimed  by  her.  She  paid  the  taxes,  and 
when  her  brother  died  and  appellant  made 
an  Inventory  of  the  property  of  the  estate 
the  lands  in  controversy  were  omitted  from 
such  inventory.  Appellant  rented  the  lands 
in  the  name  of  appellee,  paid  the  rents  to 
her,  and  charged  the  taxes  to  her.  Every- 
thing was  peaceful  and  harmonious  between 
them  until  appellant  denied  her  right  to  any 
Interest  in  the  merchandise,  when  peaceful 
relations  were  ended,  and  appellant  Instituted 
this  suit.  If  Jose  Vaello  paid  anything  on 
the  merchandise  or  the  lands,  the  evidence 
did  not  disclose  It.  There  was  no  evidence 
of  an  express  trust — that  is,  one  by  con- 
tract— having  ever  been  created,  and  the  only 
possible  trust  that  could  arise  would  be  a 
resulting  trust  which  arises  from  one  party 
furnishing  money  to  buy  property  •  which  is 
transferred  or  conveyed  to  the  other  party. 
It  is  the  outcome  of  acts,  and  not  of  contract 
[2]  No  resulting  trust  can  be  created  with- 
out proof  of  the  payment  of  the  purchase 
money  when  the  property  Is  secured.  It  is 
the  contention  of  appellant  that  appellee  had 
no  money  to  buy  goods  or  land,  but  neither, 
on  the  other  hand,  had  Jose  Vaello,  unless 
be  had  acted  fraudulently  in  withholding 
funds  from  his  creditors  when  he  failed  and 
desired  to  cover  such  fraud  by  using  the 
name  of  appellee.  We  will  not  indulge  in 
such  presumption,  but  would  rather  believe 
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that  gratitude  found  a  lodging  place  in  the 
heart  of  Jose  Vaello,  and,  desiring  to  reward 
bis  unfortunate  sister  for  her  lore,  devotion, 
and  unceasing  care  for  his  motherless  son, 
he  sought  to  repay  such  devotion  by  making 
it  possible  for  her  to  acquire  something  upon 
which  to  subsist  In  he'r  old  age  in  case  of 
his  death.  For  many  years  appellant  recog- 
nized the  Justice  of  the  whole  matter  and  the 
rights  of  appellee  in  the  property.  The  evi- 
dence fails  to  account  for  the  change  that 
"came  over  the  spirit  of  his  dreams"  and 
why  he  sought  to  deprive  bis  benefactress 
of  her  property  and  reward  her  faithfulness 
and  love  by  leaving  her  helpless  and  poverty- 
stricken  in  her  old  age. 

The  following  authorities  uphold  the  propo- 
sition that  In  order  to  constitute  a  resulting 
trust  the  payment  must  be  made  at  the  time 
of  the  purchase,  and  not  at  a  subsequent 
time:  Long  v.  Steiger,  8  Tex.  460;  Parker 
v.  Coop,  00  Tex.  113;  Gardner  v.  Rundell, 
70  Tex.  456,  7  S.  "W.  781  ?  Oury  v.  Saunders, 
77  Tex.  278,  18  S.  W.  1030;  O'Connor  t. 
Vineyard,  01  Tex.  488,  44  S.  W.  485. 

In  the  cited  case  of  Parker  v.  Coop,  the 
Supreme  Court  approves  the  following  from 
Perry  on  Trusts  as  to  what  it  requires  to 
constitute  a  resulting  trust: 

"The  trust  must  result,  if  at  all,  at  the  in- 
stant the  deed  is  taken,  and  the  legal  title  vests 
in  the  grantee.  No  oral  agreements,  and  no 
payments,  before  or  after  the  title  is  taken, 
will  create  a  resulting  trust,  unless  the  trans- 
action is  such  at  the  moment  the  title  passes 
that  a  trust  will  result  from  the  transaction  it- 
self." 

[3]  The  uncontroverted  evidence  In  this 
case  shows  that  no  money  was  paid  by  Jose 
Vaello  on  the  'goods,  but  that  they  were  paid 
for  by  promissory  notes  executed  by  appel- 
lee, and  that  the  land  was  paid  for,  not  by 
Jose  Vaello,  but  by  checks  given  by  appellee. 
It  follows  that  the  evidence  totally  failed  to 
make  out  a  case  of  resulting  trust,  and  the 
court  did  not  err  In  refusing  to  submit  that 
matter  to  the  Jury.  The  first,  second,  third, 
fourth,  fifth,  sixth,  seventh,  sixteenth,  and 
seventeenth  assignments  of  error  are  over- 
ruled. 

The  evidence  falling  to  show  that  appel- 
lant had  any  title  to  the  lands  in  controversy, 
legal  or  equitable,  by  limitations  or  other- 
wise, we  might  pretermit  further  consider- 
ation of  the  assignments,  but  we  have  given 
them  consideration  and  disposed  of  them  as 
hereinafter  indicated. 

[4]  The  eighteenth  and  nineteenth  assign- 
ments of  error  present  complaints  of  argu- 
ments of  counsel  for  appellee,  which  it  is 
claimed  Informed  the  Jury  of  the  legal  effect 
of  their  answers  to  the  first  and  other  issues 
submitted  by  the  court  The  first  issue  sub- 
mitted was: 

"Say  whether  or  not  the  defendant,  Maria 
Vaello  Rodriguez,  at  any  time  subsequent  to 


February  14,  1904,  executed  a  deed  in  favor 
of  the  plaintiff,  Francisco  Vaello,  by  which  she 
conveyed  to  him  all  the  lands  then  owned  by 
her  in  Duval  county,  Tex." 

It  seems  that  counsel  for  appellee  said: 

"I  don't  see  how  you  can  answer  Tee"  to  the 
first  question  and  thereby  make  your  answer  a 
basis  for  judgment  in  favor  of  the  plaintiff  in 
this  cause." 

And  this  is  complained  of  as  lifting  the 
veil  and  allowing  the  Jury  to  look  In  and  see 
how  fraught  with  mischief  an  affirmative 
answer  would  be.  It  Is  hardly  conceivable 
that  a  jury  could  be  organized  in  a  district 
court  in  Texas  that  would  be  so  ignorant 
as  not  to  know  what  effect  proof  of  a  deed 
from  one  party  to  another  would  have  on 
title  to  the  land  in  controversy.  If  they 
did  not  know  that,  if  a  deed  from  appellee 
to  appellant  had  been  proved,  she  had  parted 
with  title  to  -the  land,  their  intelligence  was 
of  such  a  character  as  to  preclude  their 
understanding  of  any  proposition,  however 
simple.  The  court  Instructed  the  Jury  not 
to  consider  the  argument,  bnt  counsel  In- 
sisted that  be  had  the  right  to  discuss  the 
matter,  and  that  appellant  had  no  right  to 
conceal  the  effect  of  the  answer  to  the  ques- 
tion. This  was  also  withdrawn  from  the 
Jury  with  the  admonition  not  to  consider  it. 
The  whole  matter  seems  to  have  been  innocu- 
ous and  too  mild  'for  consideration,  and 
further  the  argument  was  directly  respon- 
sive to  arguments  made  by  appellant. 

[5]  It  appears  also  that  counsel  for  ap- 
pellee told  the  jury  that  he  would  show 
them  who  they  would  have  to  believe  if  they 
answered  the  questions  adversely  to  appellee. 
This  was  also  objected  to  as  intimating  the 
effect  of  answers  to  special  issues.  How 
this  could  have  had  that  result  is  not  ap- 
parent. Counsel  certainly  had  the  right  to 
argue  that  his  testimony  should  be  credited. 
The  court  stated  no  objections  were  outlined 
at  the  time  to  the  argument,  nor  does  It  seem 
possible  that  any  reasonable  objection  could 
have  been  offered.  Courts  must  proceed  in 
passing  upon  matters  claimed  to  have  im- 
properly Influenced  a  jury,  upon  the  assump- 
tion that  the  jury  has  ordinary  intelligence. 
Telephone  Co.  v.  Sbeppard  (Tex.  Civ.  App.) 
189  S.  W.  799 ;  Railway  v.  Miller  (Tex.  Civ. 
App.)  192  S.  W.  593. 

Appellee  pleaded  limitation  of  three  and 
five  years,  and  there  was  evidence  tending 
to  establish  the  plea,  and  consequently  it 
was  not  error  for  the  court  to  submit  those 
issues  to  the  jury.  The  ninth  and  tenth 
assignments  are  overruled. 

[6]  The  court  did  not  err  in  refusing  to 
submit  special  Issues  requested  by  appellant 
as  to  whether  either  of  the  parties  had  held 
exclusive  or  joint  possession  of  the  land. 
The  question  of  possession  of  the  land  bad 
been  fully  and  clearly  submitted  to  the  jury 
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by  the  court,  and  it  was  not  incumbent  upon 
the  court  to  place  the  solution  of  evidentiary 
matters  before  the  Jury.     Such  submission 
would  merely  have  confused  matters  and  led 
to  no  good  results.    A  finding  on  one  or  both 
of   them  would  have  determined  nothing  as 
to  limitation  or  any  other  Issue.    Everything 
pertinent  and  proper  In  the  case  to  be  sub- 
mitted was  given  to  the  Jury,  and  It  Is  not 
contemplated  In  the  statute  on  submission 
of    special  issues   that  evidentiary  matters 
be  submitted.    King  County  v.  Martin  (Tex. 
Civ.  App.)  173  S.  W.  960. 

The  thirteenth  and  fourteenth  assignments 
of  error  are  overruled.  There  was  evidence 
tending  to  show  that  possession  of  the  land 
■was  held  by  appellee  for  more  than  three 
of  five  years,  and  that  when  appellant  was 
In  possession  it  was  as  the  agent  or  tenant 
of  appellee.  He  did  not  set  up  any  claims 
adverse  to  hers,  but  recognized  her  rights 
by  word  and  action.  He  charged  her  with 
the  taxes  due  on  the  land  and  credited  her 
'with  proceeds  of  produce  raised  on  the  land. 
When  his  father  died,  appellant  did  not  place 
the  lands  now  claimed  by  him  as  having  been 
Inherited  by  him  from  his  father  on  the  In- 
ventory of  the  estate.  He  had  at  all  times 
recognized  the  right  of  appellee  to  the  proper- 
ty, and  bought  property  from  her. 

The  fifteenth  assignment  of  error  Is  utterly 
unintelligible  and  cannot  be  considered. 
However,  it  may  be  said  that  the  evidence 
was  conflicting  as  to  whether  a  deed  to  ap- 
pellant by  appellee  was  ever  executed  by  her 
in  which  she  conveyed  the  lands  in  contro- 
versy to  appellant.  The  issue  was  submitted 
to  the  Jury  and  they  found  that  she  did  not 
execute  the  deed,  and  there  was  evidence 
sufficient  to  sustain  the  finding. 

[71  Through  the  twentieth  assignment  of 
error  appellant  assails  the  action  of  the  court 
in  not  withdrawing  from  the  consideration 
of  the  Jury  the  testimony  of  Federlco  Rosalia 
and  S.  M.  Vera  as  to  a  conversation  between 
S.  H.  Woods  and  appellee  in  regard  to  her 
Ownership  of  the  store  at  Benavides.  The 
bill  of  exceptions  shows  that  S.  M.  Vera,  a 
witness  for  appellee,  who  acted  as  an  inter- 
preter between  S.  H.  Woods  and  appellee, 
stated  that  appellee  told  Woods  that  she 
Intended  conveying  one  half  the  store  to  ap- 
pellant and  Intended  giving  him  the  other 
half,  which  was  objected  to  afterwards  as 
self-deserving  declarations.  No  objection 
was  made  to  the  testimony  when  offered,  and 
the  witness  was  rigidly  cross-examined  in 
regard  to  it.  Woods  was  acting  as  the  agent 
and  attorney  of  appellant  when  the  conver- 
sation took  place.  A  motion  to  exclude  was 
afterward  made  and  quite  properly  over- 
ruled. The  conversation  was  between  ap- 
pellee and  the  paid  attorney  of  appellant 
and  was  properly  admitted.  It  could  have 
had  no  influence  on  the  result  of  the  suit 


Federlco  Rosalia,  the  other  witness,  as  shown 
by  the  statement  of  facts,  did  not  testify 
to  the  conversation  narrated  by  the  witness 
Vera,  although  it  is  so  stated  in  the  bill  of 
exceptions. 

[J]  The  court  did  not  err  in  refusing  to 
allow  Jaime  Vaello  to  testify  "that  the  lands 
In  controversy  between  plaintiff  and  defend- 
ant In  this  suit  were  regarded  by  the  entire 
family  of  plaintiff  and  defendant  as  being 
owned  by  plaintiff,  and  not  by  defendant." 
Titles  to  land  are  not  fixed  by  what  "the 
entire  family''  may  think,  but  by  deeds  and 
other  muniments  of  title.  Who  the  entire 
family  may  have  been  does  not  appear,  but 
whoever  they  were  they  could  not  adjudicate 
the  title  to  lands  between  appellant  and  ap- 
pellee. 

There  Is  no  merit  in  the  twenty-second 
assignment  of  error.  What  portion  of  her 
estate  appellee  may  have  Intended  to  devise 
to  one  Mannel  Rogers,  whoever  he  may  be, 
had  nothing  whatever  to  do  with  any  issue 
In  this  case. 

The  twenty-third  assignment  of  error  Is 
overruled.  It  was  legitimate  and  proper  to 
cross-examine  appellant  as  to  the  truth  or 
falsity  of  the  allegations  In  his  petition. 

The  judgment  Is  affirmed. 


MODERN  WOODMEN  OF  AMERICA  v. 
FLOYD.     (No.  1597.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Jan.  28,  1920.     Rehearing  Denied 

March  3, 1820.) 

Continuance  «=>20(3)— Defendant's  motion 
fob  continuance  improperly  denied 
where  its  attob.net  had  to  apfeab  in 
criminal  case  when  case  was  set  fob 

TRIAL. 

Where  defendant's  attorney  who  had  ap- 
peared in  two  previous  trials  was  forced  to  trial 
in  other  actions,  criminal  and  civil,  in  other 
courts,  so  that  he  was  unable  to  appear,  and 
it  was  shown  that  he  requested  a  continuance 
and  notified  plaintiff  and  the  trial  judge  of 
his  Inability  to  secure  a  postponement  of  the 
criminal  action,  held,  that  defendant  should 
have  been  granted  a  continuance,  the  time  being 
too  short  to  engage  other  attorneys,  and  de- 
fendant's attorney  being  particularly  familiar 
with  the  facts,  regardless  of  fact  that  delay 
might  work  hardship  on  plaintiff. 

Appeal  from  District  Court,  Garza  County; 
W.  R.  Spencer,  Judge. 

Action  by  Lula  Viola  Floyd  against  the 
Modern  Woodmen  of  America.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 


Pat  M.  Neff,  of  Waco,  for  appellant 
Bean  &  Klett  and   Percy  Spencer,  all 
Lubbock,  for  appellee. 
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BOYCE,  J.  Lula  Viola  Floyd,  the  ap- 
pellee, brought  this  suit  against  the  Modern 
Woodmen  of  America,  a  fraternal  benefit 
society,  to  recover  on  a  certificate  issued  by 
the  said  society,  on  the  life  of  her  husband. 
The  society  answered,  alleging  facts  which, 
If  true,  constituted  a  good  defense  to  the 
cause  of  action.  The  trial  was  had  In  the  ab- 
sence of  defendant's  attorney,  the  defendant 
being  without  representation  In  any  way  at 
the  trial,  and  judgment  rendered  for  the 
plaintiff.  The  one  assignment  on  this  ap- 
peal attacks  the  action  of  the  court  in  re- 
fusing to  set  aside  the  judgment  rendered 
on  this  ex  parte  trial. 

It  is  shown  that  the  defendant  society  has 
Its  principal  office  at  Rock  Island,  111;  that 
Pat  M.  Neff,  who  resided  at  Waco,  Tex, 
several  hundred  miles  from  Post,  in  Garza 
county,  at  which  place  the  trial  was  bad, 
was  the  only  attorney  in  any  way  represent- 
ing the  defendant  In  said  cause,  and  that  the 
defendant  had  no  other  attorney  In  Texas; 
that  the  said  Neff  had  no  law  partner  or  as- 
sociate; that  the  husband  of  the  plaintiff  died 
in  1914,  and  this  suit  was  filed  in  1017;  that 
the  defendant,  by  Its  said  attorney  Neff  an- 
swered; that  the  said  attorney  attended 
three  different  terms  of  the  court  at  which 
said  case  was  called  for  trial.  At  one  term 
the  case  was  continued  on  application  of 
plaintiff ;  at  the  other  two  terms,  trials  were 
had  which  resulted  in  a  hung  jury  in  each  in- 
stance. The  case  was  continued  at  one  term 
on  account  of  illness  in  the  family  of  the  said 
attorney  Neff.  The  term  of  the  court  in 
Garza  county  at  which  this  trial  was  had 
convened  on  May  26,  1919,  and  the  trial  was 
had  on  May  27th.  On  May  21st,  the  said 
attorney  wrote  the  district  judge  of  the 
court  in  which  the  trial  was  to  be  had  a  let- 
ter, a  carbon  of  which  was  also  mailed  to 
plaintiff's  attorneys,  in  which  he'  stated  that 
he  represented  the  defendants  In  two  murder 
cases,  which  were  set  for  trial  in  McLennan 
county  for  May  26th;  that  he  had  been  un- 
able to  secure  a  postponement  or  continu- 
ance of  these  cases,  and  requested  that  the 
trial  of  the  Garza  county  case  be  postponed 
until  June  5th.  This  letter  to  the  judge  in- 
closed letters  from  the  district  judge  and 
prosecuting  attorney  of  the  court  in  which 
the  two  criminal  cases  were  pending.  In 
these  letters  the  district  judge  and  prose- 
cuting attorney  both  stated  that  Mr.  Neff  had 
made  efforts  to  have  said  cases  postponed  or 
continued  on  account  of  his  desire  to  be  pres- 
ent in  Garza  county  on  May  26th,  but  that  it 
was  not  thought  advisable  to  grant  his  re- 
quest for  the  reason  that  a  special  venire  had 
been  summoned  to  try  said  cases  and  many 
witnesses  from  outside  counties  subpoenaed 
to  be  present  at  the  trial.  On  May  23d  plain- 
tiffs attorneys  wired  Mr.  Neff  that  their  cli- 
ent opposed  continuance,  and  that  other  en- 
gagements prevented  setting  of  the  case  for 


the  second  week.  This  telegram  suggested  a 
transfer  of  the  case  to  Lubbock  county,  where 
district  court  would  meet  on  June  9th.  On 
May  23d  Mr.  Neff  was  forced  Into  trial,  over 
his  protest,  of  a  civil  case  in  the  Seventy- 
Fourth  district  court  in  McLennan  county. 
On  this  day  he  answered  defendant's  tele- 
gram of  the  23d,  above  referred  to,  and  stat- 
ed that  he  bad  been  forced  into  the  trial  of 
the  civil  case  and  that  the  trial  would  extend 
into  the  next  week;  that  he  would  not  agree 
to  transfer  to  Lubbock  county,  but  'would 
agree  to  transfer  the  case  to  any  other  coun- 
ty. To  this  telegram  plaintiff  replied  that 
they  could  not  consent  to  continuance  or  re- 
moval to  any  other  county  than  Lubbock, 
as  that  would  delay  the  trial  to  September. 

The  trial  of  the  civil  case  in  the  Seventy- 
Fourth  district  was  not   concluded    on    May 
26th,  when  the  criminal  cases  were  called  in 
the  Fifty-Fourth  district    The  judge  of  the 
Fifty-Fourth  district  demanded  the  presence 
of  Mr.  Neff  in  his  court,  and,  by  arrangement 
between  the  county  attorney  and  the  judge 
of  the  Seventy-Fourth  district,  the  trial  of 
the  civil  ease  was  temporarily  suspended,  and 
Mr.  Neff,  on  order  of  the  sheriff,  reported  in 
the  Fifty-Fourth  district  court    The  crimi- 
nal cases  were  disposed  of  finally   on  May 
27th,  and  the  trial  In    the    Seventy-Fourth 
district  court  resumed  and  was  concluded  on 
May  30th.    The  settings  of  the  murder  cases 
and  the  civil  case  in  the  courts  of  McLennan 
county  were  made  without  the  knowledge  or 
consent  of  Mr.  Neff,  and  in  accordance  with 
the  custom    pursued    In    those   courts    that 
criminal  cases  were  set  by  the  prosecuting 
attorney,  without  conferring  with  the  attor- 
neys representing  the  defendants,  and  civil 
cases  were  likewise  set  by  the  clerk  of  the 
court  in  numerical  order.    The  facts  as  to  the 
proceedings  in  the  courts  of  McLennan  coun- 
ty were  established  by  affidavit  of  Mr.  Neff, 
the   two  judges  of  the  courts,   the  district 
clerk,  and  the  county  attorney.    The  motion, 
in  addition  to  setting  up  these  facts,  alleged 
facts  showing  that  the  defendant  had  a  mer- 
itorious defense  to  the  cause  of  action.    After 
the  entry  of  the  judgment  In  this  case,  Mr. 
Neff  secured  an  attorney  at  Post  to  file  a  for- 
mal motion  for  a  new  trial  and  later  filed  an 
amended  motion,  in  which  the  facts,  as  we 
have  stated  them,  were  fully  set  out  and  veri- 
fied, and  which  motion  the  court  overruled. 

We  think  the  court  erred  In  the  circum- 
stances stated  in  refusing  the  motion  for  a 
new  trial.  The  defendant  through  no  appar- 
ent fault  on  its  part  was  by  the  proceeding 
deprived  of  the  benefit  of  representation  at 
the  trial.  It  does  not  appear  that  the  defend- 
ant knew  anything  about  the  failure  of  its  at- 
torney to  attend  the  trial ;  but,  even  if  it  did. 
the  failure  to  employ  other  counsel  In  the 
case  would,  under  the  circumstances,  be  ex- 
cusable. It  can  readily  be  seen  that  the  time 
was  too  short  to  enable  other  attorneys  to 
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familiarize  themselves  with  the  law  and  facts 
ind  be  prepared  to  properly  present  the  case 
to  the  court.  It  is  also  apparent  that  the 
services  of  an  attorney  who  had  been  present 
at  the  other  trials  of  the  case  and  was  famil- 
iar with  the  testimony  given  thereat  would 
be  of  great  Importance.  The  facts,  we  think, 
are  sufficient  to  excuse  the  failure  of  the  at- 
torney to  appear  at  the  trial  and  to  show 
that  his  failure  to  attend  was  not  the  result 
of  any  negligence  on  his  part.  We  appre- 
ciate fully  the  suggestion  of  the  hardship 
that  would  have  resulted  to  the  plaintiff  from 
a  postponement  or  continuance  of  the  case 
and  which  will  result  from  our  reversal  of 
it  now;  but,  as  stated  by  Judge  Dunklin, 
in  the  case  of  Hovey  v.  Halsell-Arledge 
Cattle  Co.,  176  8.  W.  899: 

"Such  hardships  are  frequently  necessary  in- 
cidents to  the  best  system  of  judicial  procedure 
and  do  not  furnish  the  sole  test  in  determining 
the  merits,  either  of  a  motion  to  continue,  or 
a  motion  for  new  trial  *  •  •  The  right  of 
a  party  to  a  reasonable  opportunity  to  appear 
in  court  upon  the  trial  of  a  case  and  present 
his  side  of  the  controversy  is  fundamental. 
Of  course,  if  he  is  given  that  opportunity  and 
through  negligence  or  willful  omission  fails  to 
take  advantage  of  it,  he  cannot  be  heard  to 
complain.  But,  if  such  failure  occurs  by  rea- 
son of  circumstances  which  repel  any  presump- 
tion of  negligence  and  which  constitute  an  eq- 
uitable excuse  for  such  failure,  then  he  has 
not  forfeited  his  right  to  his  day  in  court" 

See,  also,  Hargrove  v.  Cothran,  64  Tex.  Civ. 
App.  5, 118  S.  W.  177;  Hornbuckle  v.  Luther, 
47  Tex.  Civ.  App.  852,  105  S.  W.  995;  AlfM- 
ander  v.  Smith,  20  Tex.  Civ.  App.  304,  49  !3. 
W.  916;   Howard  v.  Emerson,  59  S.  W.  49. 

The  judgment  will  be  reversed,  and  the 
cause  remanded. 


COOA-COLA  CO.  v.  COLLINS.     (No.  8321.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 
Feb.  14,  1920.) 

1.  Pleading  «3=>111— Plaintiff's  failure  to 
file  controverting!  affidavit  to  defend- 
ant's plea  of  privilege  or  request  time 
fob  so  doing  held  waiver  of  right  to 

BO  DO. 

Where  court,  on  overruling  plaintiff's  de- 
murrer to  defendant's  plea  of  privilege,  instruct- 
ed plaintiff  to  file  controverting  affidavit,  and 
on  plaintiff's  refusal  to  so  do  stated  that  he 
would  proceed  to  hold  hearing  on  defendant's 
plea  of  privilege,  unless  plaintiff  requested  time 
to  file  controverting  affidavit,  plaintiff  by  not 
filing  controverting  affidavit  or  requesting  time 
for  so  doing  as  required  by  Rev.  St  1911,  art 
1903,  as  amended  by  Acts  35th  Leg.  (1917)  c 
176  (Vernon's  Ann.  Civ.  St  Supp.  1918,  art. 
1903),  waived  the  right  to  file  controverting 
affidavit,  and  was  not  injured  by  court's  refusal 
to  defer  the  case  until  subsequent  term. 


2.  Pleading  <£=>104(2)— Plea  of  privilege 
negative8  possible  exceptions  to  exclu- 
sive venue  in  county  of  defendant's  res- 
IDENCE. 

Defendant's  plea  of  privilege,  stating  that 
"none  of  the  exceptions  to  exclusive  venue  in 
the  county  of  one's  residence  mentioned"  in 
Rev.  St  1911,  arts.  1830  and  2308,  "exists  in 
this  cause,  that  this  suit  does  not  come  within 
any  of  the  exceptions  provided  by  law  in  such 
cases,  authorizing  this  suit  to  be  brought  or 
maintained"  in  the  county  in  which  it  was  in- 
stituted, instead  of  county  of  defendant's  resi- 
dence, held  to  negative  the  possible  exceptions 
to  exclusive  venue  in  the  county  of  one's  resi- 
dence. 

Appeal  from  District  Court,  Dallas  County ; 
W.  F.  Whltehurst,  Judge. 

Action  by  the  Coca-Cola  Company  against 
Joe  Collins,  doing  business  as  the  Kaufman 
Bottling  Company.  Judgment  on  defendant's 
plea  of  privilege,  transferring  cause  to  an- 
other county,  and  plaintiff  appeals.    Affirmed. 

Crane,  Crane  &  TJmphres,  of  Dallas,  for 
appellant. 

RAINBY,  C.  J.  Appellant  sued  appellee  in 
the  district  court  of  Dallas  county.  The  peti- 
tion was  filed  May  2,  1919.  On  the  6th  day' 
of  May,  1919,  the  appellee  filed  his  plea  of 
privilege  to  be  sued  in  Kaufman  county,  the 
county  of  his  residence.  The  appellant,  for 
many  reasons,  objected  to  being  put  to  trial 
on  the  plea  of  privilege,  which  was  overruled, 
after  which  appellant  filed  a  general  demur- 
rer to  said  plea  of  privilege,  which  was  over- 
ruled, and,  appellant  not  filing  a  controvert- 
ing affidavit  to  said  plea,  the  court  rendered 
judgment  on  the  said  pleadings,  and  trans- 
ferred said  cause  to  Kaufman  county,  to 
which  appellant  excepted,  and  appealed  the 
cause  to  this  court. 

The  appellee's  plea  of  privilege,  omitting 
formalities,  reads: 

"That  this  court  ought  not  to  have  or  take 
further  action  or  cognizance  of  this  suit  than 
to  have  the  same  transferred  to  the  court  hav- 
ing jurisdiction  of  the  person  of  this  defendant, 
because  he  says  that  he  is  not  now,  and  was 
not  at  the  institution  of  this  suit  nor  at  the 
time  of  the  service  of  such  process  on  him 
herein,  nor  at  the  time  of  filing  this  plea,  a 
resident  of  the  county  of  Dallas,  the  county 
in  which  this  suit  was  instituted  and  is  now 
pending,  but  is  now,  and  was  at  the  time  of  the 
institution  of  this  suit,  and  at  the  time  of  the 
service  of  process  on  him,  and  of  the  execu- 
tion and  filing  of  this  plea,  a  resident  of  the 
county  of  Kaufman,  state  of  Texas,  where  he 
then  and  now  resides,  and  that  none  of  the  ex- 
ceptions to  exclusive  venue  fn  the  county  of 
one's  residence  mentioned  in  articles  Nob.  1830 
and  2308  exists  in  this  cause;  that  this  suit 
does  not  come  within  any  of  the  exceptions 
provided  by  law  in  such  cases,  authorizing  this 
suit  to  be 'brought  or.  maintained  in  the  county 
of  Dallas,  state  of  Texas,  or  elsewhere  outside 
of  the  said  county  of  Kaufman,  state  of  Texas." 
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This  plea  complies  strictly  with  the  law 
amending  article  1903  (Acts  35th  Leg.  [1917] 
c.  176  [Vernon's  Ann.  Civ.  St.  Supp.  1918,  art. 
1903]),  and  which  amendment  provides  that 
when  properly  filed  it  shall  be  prima  facie 
proof  of  the  defendant's  right  to  change  of 
venue,  and  said  amendment  provides  further 
that  a  hearing  shall  not  be  had  until  a  copy 
of  such  controverting  affidavit,  If  any  Is  made, 
etc.,  shall  have  been  served  on  each,  or  his 
attorney,  for  at  least  10  full  days  after 
the  day  of  service  and  day  of  hearing. 

[1  ]  Appellant  assigns  as  error  that  on  the 
6th  day  of  May,  1919,  he  objected  to  the  ac- 
tion of  the  court  in  hearing  said  plea  of  privi- 
lege of  defendant,  and  forcing  plaintiff  to  trial 
at  that  time,  and  rendering  judgment  on  said 
plea.  At  that  time  plaintiff  had  presented  a 
demurrer,  which  was  overruled.  The  court  in- 
quired of  plaintiff's  counsel  whether  plaintiff 
was  ready  to  take  up  defendant's  plea  of  priv- 
ilege, and,  receiving  a  negative  answer,  the 
court  announced  that  he  would  proceed  to 
hear  same  unless  plaintiff  requested  time  to 
file  a  controverting  affidavit,  and  the  plaintiff 
then  and  there  objected  to  the  court  hearing 
or  proceeding  with  the  hearing  and  requiring 
an  answer  to  said  plea  at  that  time.  The 
•court  ruled  that  plaintiff  should  make  answer 
to  the  plea  of  privilege  then,  if  it  desired  to, 
or  make  answer  or  show  other  causes  than 
as  stated  in  the  foregoing  objections  why  the 
hearing  on  the  plea  of  privilege  should  be 
delayed  or  deferred,  and  the  plaintiff  refused 
to  comply  with  the  court's  request,  therefore 
the  court  proceeded  to  pass  upon  the  said 
plea.  The  plaintiff,  not  filing  a  controverting 
affidavit  or  requesting  time  for  so  doing  as 
required  by  the  act  as  provided,  waived  the 
same,  and  no  injury  was  done  to  plaintiff  by 
i  not  deferring  the  case  until  the  September 
term. 

The  case  of  Harris  v.  Melcher,  142  S.  W. 
100,  is  illustrative  on  this  point  and  is  cited 
in  support  of  our  views  herein.  In  Garza 
v.  Cotton,  120  S.  W.  212,  it  was  held  that  ap- 
pellant "was  not  called  upon  to  meet  but  one 
Issue,  and  that  was  the  one  as  to  venue,  and 
until  that  was  decided  it  was  not  incumbent 
upon  him  to  traverse  the  allegations  of  the 
petition."  So  no  good  purpose  could  be  gained 
by  further  proceedings  in  the  cause,  unless 
some  reason  was  shown  why  it  should  have 
been  prolonged. 

[2]  Appellant  objects  to  said  plea  of  privi- 
lege, because  it  did  not  negative  the  possible 
exceptions  to  exclusive  venue  in  the  county  of 
one's  residence,  and  did  not  state  that  none 
of  the  exceptions  to  exclusive  venue  in  the 
county  of  one's  residence  mentioned  In  ar- 
ticles 1830  and  2308  of  the  Revised  Statutes 
exist  We  have  heretofore  shown  that  the 
plea  complied  with  the  law,  and  this  assign- 
ment is  overruled. 

The  judgment  Is  affirmed.  • 


TATTJM  v.  FULTON  ct  aL     (No.  1068.) 

(Court  of  Civil  Appeals  of  Texas.     El  Pasc. 
Feb.  19,  1920.) 

L  Appeal  and  ebbob  «=»173(6)  —  That  a 

LEASE  WAS  VOID  OB  BE  VOCABLE  CARROT  BE 
FIBST  RAISED  OR  APPEAL. 

That  a  lease  is  unilateral  and  subject  to 
revocation  for  reasons  stated  in  petition  cannot 
be  first  raised  on  appeal. 

2.  Mines  and  hirebals  9=358  —  Mineral 
lease  held  not  void  fob  want  of  mutu- 

ALITT. 

Mineral  lease  giving  lessee  option  of  com- 
mencing a  well  on  the  land  during  the  year  or 
paying  a  rental  for  privilege  of  deferring  com- 
mencement of  well  for  another  year  held  not 
void  for  want  of  mutuality,  since  lessee  upon 
failure  to  commence  well  during  the  year,  paid 
lessor  a  cash  consideration  for  extension  of 
lease  for  another  year. 

3.  Mines  and  minerals  «3=»75 — Deposit  or 

REQUIRED  AMOUNT  HELD  TO  EXTEND  PERIOD 
OF  LEASE  NOTWITHSTANDING  BANK'S  FATL- 
X7BE  TO  CREDIT  AMOUNT  TO  LESSOR. 

Where  mineral  lease  provided  for  extension 
of  lease  upon  lessee's  payment  of  certain  amount 
by  certain  date  to  lessor's  credit  in  designated 
bank,  lessee's  deposit  of  required  amount  during 
specified  time  to  designated  bank  was  sufficient 
to  extend  lease,  notwithstanding  bank's  failure, 
through  negligence  of  employe,  to  credit  lessor 
with  such  amount  during  such  period ;  the  dere- 
liction of  the  bank  not  being  chargeable  to  the 
lessee. 

4.  Mines  ard  minerals  «=75— Deposit  of 
tfheck  ir   bark  to  lessor's  credit  was 

sufficient  to  extend   lease  as  ag  air  st 
objection    that   actual    monet    should 
have  beer  deposited. 
Lessee's  deposit  of  check  in  designated  bank 
to  lessor's  credit  for  extension  of  lease  under 
provision  of  lease  providing  therefor  held  suffi- 
cient to  extend  term  of  lease  as  against  objec- 
tion that  actual  money  was  not  deposited,  where 
lease  did  not  require  deposit  to  be  made  in  coin 
or  currency. 

Appeal  from  District  Court,  Callahan  Coun- 
ty;  Joe  Burkett,  Judge. 

Suit  by  H.  B.  Tatum  against  E.  C.  Fulton 
and  another.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

Kinder  &  Russell,  of  Plain  view,  for  appel- 
lant. 

Kirby,  King  &  Keeble,  of  Abilene,  and  W. 
R.  Ely,  of  Baird,  for  appellees. 

HIGGINS,  J.  Appellant,  Tatum,  brought 
this  suit  against  B.  C.  Fulton  and  T.  E.  Pow- 
ell, assignee  of  Fulton,  to  cancel  and  set 
aside  a  mineral  lease  theretofore  given  by 
Tatum  to  Fulton,  covering  certain  land  in 
Callahan  county.  The  lease  in  question  was 
dated  December  5,,  1917.  In  consideration  of 
$84  cash,  Tatum  thereby  granted  a  mineral 
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lease  to  Fultop  upon  the  land  for  a  period  of 
five  years.  It  was  provided  therein  that,  if 
no  well  was  commenced  on  the  land  before 
I>ecember  S,  1918,  the  lease  should  terminate 
unless  the  lessee  on  or  before  that  date  should 
pay  or  tender  to  the  lessor,  or  to  the  lessor's 
credit  in  the  Home  National  Bank  at  Balrd, 
Tex.,  the  sum  of  $84,  which  should  operate 
as  rental  and  cover  the  privilege  of  deferring 
the  commencement  of  a  well  for  12  months 
from  that  date.  The  cash  consideration  re- 
cited in  the  lease  covered  not  only  the  privi- 
leges granted  to  the  date  the  first  rental  was 
payable,  but  also  the  lessee's  option  to  extend 
that  period  as  aforesaid  and  all  other  rights 
conferred  upon  the  lessee  under  the  contract. 
Avoidance  of  the  lease  was  sought  upon  the 
following  grounds: 

First.  That  It  was  wanting  in  mutuality 
In  that  it  was  optional  with  the  lessee  and 
his  assigns  whether  they  should  commence  a 
well  on  the  land  or  pay  a  rental ;  said  lessee 
and  his  assigns  not  being  obligated  to  do  ei- 
ther. 

Second.  That  no  well  was  commenced  on 
the  land  by  December  5, 1018,  and  defendants 
had  failed  to  pay  the  sum  of  $84  for  the  12 
months'  extension  privilege  on  or  before  De- 
cember 5,  1918,  nor  placed  such  amount  to 
plaintiffs  credit  in  the  Bome  National  Bank. 

The  case  was  tried  before  the  court  with- 
out a  jury,  and  judgment  rendered  for  the  de- 
fendants, 

[1, J]  It  Is  first  assigned  as  error  that  the 
lease  Is  unilateral  and  subject  to  revocation 
for  the  reasons  stated  in  the  petition.  There 
were  no  assignments  of  this  nature  filed  in 
the  court  below,  and  in  absence  thereof  this 
question  is  not  entitled  to  consideration. 
Nevertheless  it  is  without  merit,  for  the  rea- 
son that  the  court  found  that  prior  to  Decem- 
ber 5,  1918,  defendant,  Powell,  presented  his 
check  for  $84  against  his  account  to  the  cash- 
ier of  the  Home  National  Bank,  and  the 
cashier  received  the  check  and  entered  a  de- 
posit to  the  credit  of  Tatum  by  making  out  a 
duplicate  slip  in  original  and  carbon  dupli- 
cate and  placed  the  original  slip  upon  the 
hook  for  said  slips  in  the  bank  at  that  time, 
and  that  the  bank  marked  Powell's  check 
paid  on  December  3,  1918,  and  that  at  all 
times  since  December  2,  1918,  there  had  been 
deposited  and  is  now  upon  deposit  to  the 
credit  of  Tatum  In  said  bank  the  said  sum  of 
$84.  The  payment  of  said  sum  of  $84  as 
found  by  the  court  was  a  consideration  for 
the  extension  of  the  lease  for  the  period  of 
one  year  from  December  5,  1918,  and  it  can- 
not be  said  in  view  of  this  finding  that  the 
contract  was  wanting  in  mutuality. 

It  is  further  assigned  as  error  that  the 
court's  finding  of  fact  above  indicated  is  con- 
trary to  the  evidence.  This  contention  Is 
based  upon  the  fact  that  it  appears  that  sub- 
sequent to  the  date  of  the  deposit  Tatum 
drew  his  check  for  $84  upon  the  bank,  which 


was  dishonored,  with  the  explanation  that 
Tatum  had  no  funds  upon  deposit  there.  It 
appears  that  for  some  reason,  which  is  not 
clearly  explained,  the  bank's  bookkeeper  had 
failed  to  enter  upon  the  bank's  books  to  Tat- 
urn's  credit  the  $84  deposit  made  by  Powell 
in  the  manner  indicated  above;  hence,  when 
the  check  was  presented,  It  appeared  from 
the  books  of  the  bank  that  he  had  no  credit 
there  and  the  check  was  dishonored. 

[3]  The  Home  National  Bank  was  the  de- 
pository designated  in  the  lease  contract,  and 
the  dereliction  of  the  bank  in  failing  to  en- 
ter upon  its  books  the  proper  credit  In  Tat- 
um's  favor  of  the  deposit  made  by  Powell  Is 
in  no  wise  chargeable  to  Powell.  Texas  Co. 
v.  Wimberly,  213  S.  W.  286. 

Powell  complied  with  the  condition  of  the 
lease  contract  when  he  deposited  the  $84 
with  the  bank  for  Tatum's  account  The 
bank  was  the  designated  depository,  and 
when  he  made  the  deposit  with  the  bank  he 
complied  wih  the  contract,  and  is  not  to  be 
deprived  of  his  rights  under  the  contract,  be- 
cause the  bank  failed  to  discharge  the  duty 
which  it  owed  Tatum  of  entering  the  deposit 
upon  its  books  to  Tatum's  credit 

[4]  It  Is  further  contended  by  the  appellant 
that  Powell  did  not  comply  with  the  contract 
because  he  did  not  deposit  the  $84  in  money; 
in  other  words,  that  payment^  by  check  in  the 
manner  heretofore  Indicated  did  not  comply 
with  the  contract  This  position  is  untena- 
ble. The  contract  did  not  require  that  the 
deposit  should  be  made  in  coin  or  currency. 
Payment  by  check  In  the  manner  indicated 
was  sufficient 

Affirmed. 


OSBORNE  v.  YOUNGER.     (No.  1059.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Feb.  12,  1920.    Rehearing  Denied 

March  4,  1920.) 

DlSlfiaSAI,  AND  NONSUIT  <ft=81(3)  —  ACTION 
DISMISSED  FOB  FAILURE  TO  COMPLY  WITH 
BULE  FOB  COSTS  CANNOT  BE  REINSTATED  AT 
SUBSEQUENT  TERM. 

Where  an  action  in  trespass  to  try  title 
was  dismissed  for  plaintiffs  failure  to  file  a 
cost  bond,  the  court  is  without  jurisdiction  to 
reinstate  the  same  at  a  subsequent  term. 

Appeal  from  District  Court  Navarro  Coun- 
ty; H.  B.  Daviss,  Judge. 

Action  by  Annie  Osborne  against  Jess 
Younger.  From  a  Judgment  for  defendant 
plaintiff  appeals.    Affirmed. 

W.  W.  Ballew,  of  Corsicana,  for  appellant 
Richard  Mays,  of  Corsicana,  for  appellee. 

HARPER,  O.  J.  Appellant  filed  this  suit 
in  trespass  to  try  title  against  appellee  Sep- 
tember 25,  1902.    The  notations  on  the  dock- 
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et  show  that  It  was  "passed"  and  "continued" 
from  time  to  time  to  July  15,  1918,  when 
plaintiff  was  required  to  file  cost  bond,  and 
October  14,  1918,  dismissed  for  failure  to 
comply  with  the  rule  for  costs  as  required  by 
law.  On  May  23,  1919,  at  subsequent  term, 
plaintiff  filed  motion  to  reinstate  the  cause. 
This  appeal  Is  from  the  order  overruling  the 
motion  to  reinstate,  filed  May  23,  1919. 

The  order  contains  the  following  recitals: 
The  assignment  Is  that  the  court  erred  In 
holding  that  It  had  "no  jurisdiction  or  right 
to  reinstate  said  cause."  In  this  there  was 
no  error.  It  is  well  settled  that  after  the  ad- 
journment of  the  term  at  which  such  judg- 
ment Is  entered  it  Is  no  longer  subject  to 
the  control  of  the  trial  court  Eddleman  v. 
McGlathery,  74  Tex.  280, 11  S.  W.  1100;  Hes- 
ter v.  Baskin,  184  S.  W.  726. 

Affirmed. 


BAKER  et  al.  v.  LYONS  et  at     (No.  6330.) 

(Court  of  Civil  Appeals  of  Texas.     San  Anto- 
nio.    Feb.  11,  1920.     Rehearing  De- 
nied March  10,  1920.) 

1.  Pleading  <5=»3C(3)  —  Admission  bt  aic- 

BWKB  THAT  DEFENDANTS  WERE  RECEIVERS. 

Where  defendants  in  their  answer  described 
themselves  as  receivers  of  the  respective  rail-, 
roads,  such  answers  were  admissions  that  de- 
fendants were  receivers  at  the  time  the  an- 
swers were  filed. 

2.  Receivers  «=»184  —  Evidence  sufficient 
to  show  that  only  one  or  two  receivers 
or  two   different   railroads  was  such 

WHEN   CAUSE  OF  ACTION   AROSE.' 

In  an  action  against  two  different  railroad 
companies  and  their  receivers,  evidence  held  to 
establish  that  only  one  of  them  was  acting  as 
receiver  when  the  cause  of  action  arose. 

3.  Carriers  <5=>134— Evidence  sufficient  to 
show  that  goods  were  received  in  good 

ORDER. 

In  an  action  for  injuries  to  shipment  of 
household  goods,  testimony  that  the  goods  were 
delivered  by  warehousemen  to  initial  carrier  in 
good  order,  coupled  with  a  bill  of  lading  ac- 
knowledging receipt  of  the  goods  apparently 
in  good  order,  was  sufficient  to  show  deliv- 
ery to  initial  carrier  in  good  order. 

4.  Judgment  «=>253(2)  —  Where  interest 
was  not  claimed,  it  cannot  be  allowed. 

In  an  action  for  injuries  to  a  shipment  of 
goods,  where  interest  was  not  claimed  on  the 
damages'  from  date  of  delivery  of  the  damaged 
goods,  the  awarding  of  such  interest  was  erro- 
neous. 

Appeal  from  Bexar  County  Court  for  Civil 
Cases;  John  H.  Clark,  Judge. 

Action  by  Bessie  Lyons  and  husband 
against  James  A.  Baker,  receiver  of  the  In- 
ternational &  Great  Northern  Railway  Com- 
pany, and  Phil  Carroll,  receiver  of  the  Texas 


Pacific  Railway.  From  a  judgment  for  plain- 
tiffs, defendants  appeal.  Affirmed  as  to  de- 
fendant Baker,  and  reversed  and  rendered  as 
to  defendant  Carroll. 

T.  D.  Cobbs,  Jr.,  of  San  Antonio,  for  ap- 
pellants. 

Guinn  &  McNeill,  of  San  Antonio,  for  ap- 
pellees. 

FLY,  C.  J.  Bessie  Lyons,  joined  by  her 
husband,  Benjamin  Lyons,  Instituted  this 
suit  against  the  International  &  Great  North- 
ern Railway  Company  and  James  A.  Baker, 
Its  receiver,  and  the  Texas,  Pacific  Railway 
Company  to  recover  the  value  of  certain 
household  and  kitchen  furniture  of  the  value 
of  $950,  which  was  delivered  to  the  Texas 
Pacific  Railway  Company  at  Dallas,  Tex., 
for  transportation  to  San  Antonio,  Tex.,  and 
delivered  them  in  bad  condition  and  greatly 
injured  after  a  long  and  negligent  delay. 
The  cause  was  tried  by  jury,  and  to  their  re- 
sponses to  special  Issues  submitted  by  the 
court  judgment  was  rendered  in  favor  of 
appellees  for  1500,  with  interest  from  Sep- 
tember 23,  1917. 

[1,2]  The  first  assignment  of  error  assails 
the  judgment  on  the  ground  that  there  was 
no  evidence  that  Baker  was  the  receiver  of 
the  International  &  Great  Northern  Railway, 
nor  that  Phil  Carroll  was  receiver  of  the 
Texas  Pacific  Railway.  Baker  and  Carroll 
in  their  answer  describe  themselves  as  re- 
ceivers of  their  respective  railways.  It  may 
be  taken  as  admitted  that  they  were  receiv- 
ers when  their  answers  were  filed.  Tolbert 
v.  McBride,  75  Tex.  95,  12  S.  W.  752.  Clay 
Judy  testified  that  he  was  In  the  employ  of 
James  A.  Baker,  receiver  of  the  International 
&  Great  Northern  Railway  Company,  as  con- 
ductor, freight  service,  running  out  of  San 
Antonio,  which  said  position  he  held  In  Au- 
gust, 1917.  That  was  the  month  In  which  the 
goods  were  shipped  by  appellees.  Baker,  re- 
ceiver, made  that  proof.  It  was  also  sworn 
by  G.  M.  Bynum  that  he  had  been  In  the  em- 
ploy of  James  A.  Baker,  receiver,  since 
August  10,  1914,  on  which  date  Baker  was 
appointed  receiver  of  the  International  A 
Great  Northern  Railway  Company.  While 
Carroll  admitted  that  he  was  receiver  when 
he  filed  bis  answer,  there  was  no  proof  what- 
ever that  he  was  receiver  in  August,  1917. 

[31  The  second  assignment  of  error  Is  to 
the  effect  that  there  was  no  testimony  that 
the  household  goods  were  delivered  to  the 
Texas  Pacific  Railway  Company  In  Dallas. 
M.  L.  Bartholomew  swore  that  he  resided  in 
Dallas,  that  the  goods  were  stored  with  him 
on  June  8,  1918,  and  that  they  were  In  good 
condition  and  were  packed  by  him  in  good 
condition.     He  further  testified: 

"I  delivered  the  herein  mentioned  goods  to 
the  Texas  &  Pacific  Railway  Company  at  Dal- 
las ;   they  were  not  then  broken  nor  damaged." 
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Again  be  stated:   . 

"I  received  these  goods  from  Mrs.  Ben  Ly- 
ons, and  I  delivered  them  to  the  Texas  Pacific 
Railway  Company  at  Dallas  for  shipment  to 

San  Antonio." 


COTULLA  STATE  BANK  v.  HEBRON  1091 

(sis  aw.) 

B.  H.  Ward,  of  Wichita  Falls,  for  plain- 
tiff in  error. 

Vandervoort  &  Johnson,  of  Carrizo  Springs, 
for  defendant  in  error. 


This  was  reiterated  several  times.  He 
attached  a  bill  of  lading  to  bis  answers, 
which  acknowledged  receipt  of  the  goods 
"apparently  in  good  order"  in  Dallas,  by  the 
Texas  Pacific  Railway  Company.  The  evi- 
dence was  sufficient  to  show  delivery  to  the 
initial  carrier  in  good  condition. 

[4]  Interest  was  not  claimed  on  the  dam- 
ages alleged  by  appellees  from  the  date  of 
the  delivery  of  the  damaged  goods  to  ap- 
pellees, and  yet  the  Jury  found  for  such  in- 
terest and  the  same  was  included  in  the 
judgment.  This  was  error.  The  question  of 
interest  was  not  submitted  to  the  jury. 
Railway  v.  Addison,  96  Tex.  61,  70  S.  W.  200; 
Railway  v.  Lewis,  186  S.  W.  593. 

The  judgment  is  reversed  as  to  Carroll, 
receiver,  and  judgment  rendered  that  ap- 
pellees take  nothing  as  to  him,  and  the 
judgment  as  to  Baker,  Is  amended,  so  as  to 
carry  Interest  from  its  date,  May  6,  1919,  at 
6  per  cent,  and,  as  amended,  will  be  af- 
firmed. 

COBBS,  J.,  did  not  sit  in  this  case. 


COTOLLA  STATE  BANK  ▼.  HEBRON. 
(No.  6338.) 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   Feb.  18,  1920.) 

1.  Judgment  «$=>470— Where  hot  void  on 
its  face  kay  be  attacked  only  in  court 
wherein  it  was  rendered. 

Where  judgment  on  its  face  is  legal  and  does 
not  disclose  any  fact  which  indicates  that  it  is 
invalid,  to  disclose  that  it  is  void  requires 
direct  attack,  which  must  be  made  in  the  court 
where  the  judgment  was  obtained. 

2.  Judgment     <S=»455  —  Though     district 

COURT  ISSUED  WRIT  RESTRAINING  ENFORCE- 
MENT OF  JUDGMENT  NOT  VOID  ON  ITS  FACE 
COUNTY  COURT  WHEREIN  IT  WAS  RENDERED 
HAD  JURISDICTION  TO  TRY  SUIT. 

Though  district  court  directed  a  writ  of  in- 
junction to  enjoin  collection  of  judgment  recov- 
ered in  county  court,  the  county  court  had  ju- 
risdiction to  try  the 'case;  the  judgment  not  ap- 
pearing void  on  its  face. 

\ 
Error   from   Dimmit   County   Court;    A. 
Wildenthal,  Judge. 

Suit  by  the  Ootulla  State  Bank  against 
H.  A.  Herron.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 


COBBS,  J.  This  case  has  been  before  this 
court  twice.  202  S.  W.  797.  It  Is  a  suit  to 
enjoin  the  collection  of  a  judgment  in  favor 
of  H.  A.  Herron,  recovered  in  the  county 
court  of  Dimmit  county  on  the  17th  day  of 
January,  1916,  against  Dr.  A.  A.  Lather,  the 
First  State  Bank  of  Big  Wells,  and  the 
Cotulla  State  Bank,  cause  No.  191,  for  the 
sum  of  $531.50  and  costs,  which  was  ap- 
pealed to  this  court,  and  the. judgment  was 
affirmed.     See  191  S.  W.  154. 

Thereafter,  on  the  6th  of  March,  A.  D. 
1917,  plaintiff  in  error  filed  its  original  pe- 
tition, seeking  to  have  that  judgment  an- 
nulled and  set  aside,  alleging  that  J.  O. 
Rouse,  county  Judge,  who  tried  the  cause 
without  a  Jury,  was  disqualified  from  try- 
ing, same,  having  been  one  of  the  attorneys 
engaged  therein.  A  writ  of  injunction  was 
prayed  for,  and  was  by  the  district  judge 
of  that  district  granted  and  filed  in  the 
county  court  wherein  said  Judgment  was  ob- 
tained. Hon.  J.  O.  House  entered  his  dis- 
qualification, and  Hon.  O.  C.  Thomas  was 
appointed  special  Judge,  and  tried  It  with  .a 
jury,  and  the  verdict  was  for.H.  A.  Herron, 
whereupon  It  was  brought  to  this  court, 
where  the  judgment  was  reversed,  and  the 
cause  remanded.  202  S.  W.  797.  This 
cause  then  came  up  for  trial  on  January 
20,  1919,  resulting  in  a  judgment  for  de- 
fendant in  error. 

After  the  writ  of  injunction  was  granted, 
on  the  petition  of  plaintiff  in  error,  the  cause 
was  filed,  and  stood  for  trial  in  the  county 
court,  where  the  Judgment  had  been  obtain- 
ed. The  prayer  of  the  petition  was  to  re- 
strain "H.  A.  Herron  from  calling  out  and 
said  W.  M.  Terry,  county  clerk  of  said 
county,  from  issuing  execution  against  this 
applicant  on  the  judgment  rendered  in  the 
county  court  of  Dimmit  county,  Tex.,  cause 
No.  197,  on  January  17,  1916,  styled  H.  A. 
Herron  v.  A.  A.  Luther,  the  First  State 
Bank  of  Big  Wells,  and  the  Cotulla  State 
Bank.  And  on  final  hearing  of  this  cause  to 
said  county  court  of  Dimmit  county,  this 
applicant  prays  that  said  judgment  rendered 
therein  on  January  17,  1916,  In  cause  No. 
197,  styled  H.  A  Herron  v.  A.  A.  Luther  et 
al„  be  declared  null  and  void,  and  that  the 
temporary  injunction  as  herein  prayed  for 
be  made  permanent  Applicant  also  prays 
for  costs  of  this  proceeding,  execution  there- 
for, and  such  relief,  general  and  special, 
legal  and  equitable,  as  it  may  be  entitled  to 
In  the  premises." 

Defendant  in  error  filed  a  very  full  and 
complete  answer,  containing  denials,  and 
denied  the  disqualification  of  the  judge  who 
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granted  the  Injunction  and  made  the  affida- 
vit of  the  Judge  a  part  of  his  answer,  and 
further  averred  that  the  injunction  was  sued 
out-for  delay;  that  the  matter  in  controversy 
was  not  between  the  bank  and  Herron,  the 
latter  for  whom  It  was  alleged  Rouse  was 
attorney,  but  between  the  bank  and  Luther. 

Plaintiff  In  error  filed  and  urged  a  plea 
to  the  jurisdiction  of  the  court,  claiming  the 
Jurisdiction  to  try,  hear,  and  determine  this 
case  was  solely  In  the  district  court  where 
the  writ  was  granted,  and  not  in  the  coun- 
ty court  where  the  judgment  was  obtained, 
and  because  It  was  issued  from  the  district 
court,  It  alone  had  jurisdiction  to  try  and 
determine  the  question,  as  the  writ  was  is- 
sued on  the  ground  of  the  disqualification  of 
the  county  judge.  There  was  filed  with  the 
papers  an  agreement  to  the  effect  that  there 
was  nothing  on  the  face  of  the  judgment  to 
show  the  disqualification  of  the  judge.  There 
was  also  filed  an  affidavit  of  the  Judge  show- 
ing that  he  was  not  disqualified.  The  record 
disclosed  that  this  case  was  tried  before  Hon. 
A.  Wildenthal,  county  judge,  and  there  is 
no  complaint  made  against  him  whatever. 

The  plaintiff  in  error  stood  on  his  plea 
that  the  county  court  had  no  Jurisdiction  to 
try  this  case,  and  after  the  court  ruled 
against  him  declined  to  proceed  further,  and 
the  court  after  hearing  the  pleading  and 
evidence  rendered  judgment  for  defendant  in 
error,  dissolving  the  temporary  injunction 
previously  granted,  and  assessing  10  per  cent 
of  the  amount  involved  against  plaintiff  in 
error  as  damages  for  the  institution  of  this 
suit  for  purpose  of  delaying  payment  of  judg- 
ment in  former  case. 

Article  4653,  R.  S.,  provides  that— 

"Writs  of  injunction  granted  to  stay  proceed- 
ings in  a  suit,  or  execution  on  a  judgment,  shall 
be  returnable  to  and  tried  in  the  court  when 
such  suit  is  'pending,  or  such  judgment  was 
rendered." 

[1]  It  is  true  that  this  case  was  reversed 
and  remanded  for  new  trial  (202  S.  W.  797), 
but  was  of  course  remanded  to  the  county 
court  for  trial.  It  was  remanded  largely 
on  account  of  newly  discovered  evidence. 
There  was  no  such  evidence  offered  here. 
The  judgment  on  its  face  is  regular,  and 
does  not  disclose  any  fact  that  indicates  it 
invalid.  To  disclose  that  it  was  void  would 
require  a  direct  attack,  and  that  would  have 
to  be  made  in  the  court  where  obtained. 
Lester  v.  Gatewood,  166  S.  W.  390;  Meyers 
v.  Hambrick,  167  S.  W.  34;  Cotton  v.  Rhea, 
106  Tex.  220,  163  8.  W.  2 ;  Baker  v.  Crosby- 
ton  Southplalns  R.  Co.,  107  Tex.  568,  182 
S.  W.  287. 

[2]  Because  the  district  court  In  its  broad 
equity  power  directs  that  a  writ  of  injunc- 
tion issue  does  not,  for  that  reason,  require 
that  court  to  try  the  case  on  its  merits.  The 
Judgment  not  appearing  on  its  face  void,  as 


shown  by  the  authorities  cited,  the  case  bad 
to  be  tried  in  the  court  where  the  Judgment 
was  obtained. 

Plaintiff  elected  to  stand  on  its  plea  to  the 
Jurisdiction  of  the  court,  and  offered  no  evi- 
dence to  sustain  Its  contention,  and  we  can 
find  no  error  In  the  ruling.  There  was 
enough  in  the  record  before  the  court  also 
to  Justify  assessing  the  10  per  cent,  dam- 
ages for  delay. 

Finding  no  reversible  error  assigned,  the 
judgment  Is  affirmed. 


TEXAS  ELECTRIC  RY.  CO.  v.  PRICE  at  aL 

(No.  1055.) 

(Codrt  of  Civil  Appeals  of  Texas.     El  Paso. 

Feb.  12,  1920.    Rehearing  Denied 

March  11,  1920.) 

Cabbtjebs  <J=»277(3)  —  Damages  fob  mental 

BUFFEBINQ    NOT  ALLOWABLE  lit   ABSENCE!    OF 
PHYSICAL  INJURY. 

In  an  action  against  a  carrier  to  recover  for 
mental  suffering  caused  to  children  by  being 
carried  five  miles  past  their  destination,  so  that 
they  were  compelled  to  walk  back,  there  could 
be  no  recovery  for  mental  suffering  alone,  in  the 
absence  of  proof  of  any  physical  injury. 

Appeal  from  District  Court,  Ellis  County; 
F.  L.  Hawkins,  Judge. 

Action  by  J.  E.  Price  and  others  against 
the  Texas  Electric  Railway  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Reversed  and  rendered. 

Templeton,  Beall,  Williams  &  Calloway, 
of  Dallas,  and  J.  L.  Gammon,  of  Waxahachle, 
for  appellant 

Tom  Whipple,  of  Waxahachle,  for  appel- 
lees. 

HARPER,  0.  J.  This  is  a  suit  for  dam- 
ages brought  by  J.  E.  and  Alice  Price,  hus- 
band and  wife,  for  themselves,  and  for  their 
two  boys,  10  and  12  years  of  age,  against  the 
Texas  Electric  Railway  Company. 

The  substance  of  the  allegations  are  that 
they  reside  out  .of  the  town  of  Waxahachle 
on  the  line  of  defendant's  railway;  that 
their  children,  Oliver  and  Elsie,  attend  the 
public  schools  In  said  town,  and  in  doing  so 
ride  upon  defendant's  cars,  and  were  so  rid- 
ing upon  its  cars  on  the  22d  of  November, 
1917,  when  they  were  carried  past  thelr 
home  for  a  distance  of  five  miles,  and  they 
were  compelled  to  walk  back,  etc. 

The  father  and  mother  sought  recovery  be- 
cause of  fear,  anxiety,  and  anguish  for  the 
safety  of  their  children,  and  to  recover  for 
the  children  because  of  fear,  anxiety,  and 
mental  anguish  upon  their  part. 

After    the   introduction   of   evidence    the 
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mother  and  father  abandoned  their  suit,  and 
the  cause  was  submitted  to  the  jury,  with 
Instruction  that,  if  the  boys  were  negligently 
carried  pant  their  stop,  and  the  conductor  de- 
clined to  furnish  them  transportation  back 
home,  and  as  a  result  the  boys  were  put  off 
at  a  distance  from  borne  and  walked  part  of 
the  way  back,  and  either  of  them  were  caused 
to  suffer  from  "fear,  anxiety,  and  mental 
anguish,"  then  they  should  find  for  plaintiffs. 
The  Jury  found  for  the  hoys  and  fixed  the 
damages  at  $162.60  each,  from  which  this 
appeal. 

It  is  urged  that  the  court  erred  In  refusing 
peremptory  Instruction  for  defendant.  The 
proposition  Is  that  there  was  neither  declara- 
tion nor  proof  of  any  physical  Injury  suffer- 
ed by  either  of  the  boys,,  and  that  in  such 
case  there  can  be  no  recovery  for  mental  suf- 
fering alone.  The  assignment  Is  sustained 
upon  the  authority  of  G-,  C.  &  S.  F.  Ry.  Co. 
v.  Trott,  86  Tex.  412,  25  S.  W.  419,  40  Am.  St 
Bep.  866;  Kansas  City  v.  McDonald,  60  Kan. 
481,  57  Pac.  123,  45  I*  R,  A.  433. 

Reversed  and  rendered. 


KING  v.  KING.     (No.  6301.) 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   Feb.  4,  1920.    Rehearing  De- 
nied March  10,  1920.) 

1.  Husband  and  wife  <S=»133(5)— Evidence 

INSUFFICIENT  TO  SHOW  THAT  PBOPEBT.Y  WAS 
PURCHASED  WITH  SEP  ABATE  FUNDS  OF  HUS- 
BAND. 

In  an  action  by  a  husband  against  his  wife 
to  establish  his  interest  in  land  to  which  the 
wife  held  the  legal  title,  evidence  held  insuffi- 
cient to  show  that  the  land  had  been  purchased 
with  funds  belonging  to  the  husband's  separate 
estate. 

2.  Husband  and  wife  <8=»  131(3)— Bubden  is 
on  husband  claiming  property  standing 
in  wife's  name  because  of  impb0vements 
made  to  show  whebein  he  should  be  re- 
iububsed. 

Where  a  husband  asserted  rights  in  lands 
standing  in  his  wife's  name,  on  the  theory  that 
he  had  out  of  his  separate  funds  paid  for  im- 
provements, the  husband  has  the  burden  of 
showing  wherein  his  separate  estate  is  entitled 
to  reimbursement. 

3.  Husband  and  wife  <8=>133(1)— Evidence 
insufficient  to  show  wife  was  indebted 
to  community  estate  in  excess  of  amount 

FOUND. 

In  an  action  by  a  husband  who  asserted 
rights  in  property  standing  in  the  name  of  his 
wife,  evidence  held  insufficient  to  show  that  the 
wife  was  on  account  of  such  property  indebted 
to  the  community  estate  in  excess  of  the 
amount  found. 


4.  Husband  and  wife  «j=>4  —  No  duty  or 

WIFE  TO  8UPPOBT  HU9BAND. 

At  common  law  no  duty  rested  upon  the 
wife  to  support  the  husband. 

5.  Husband  and  wife  «=>126(3)— Wife  is 
not  bound  to  devote  rental  of  separate 
property,  though  homestead,  to  support 
of  husband. 

Where  a  wife  used  as  a  lodging  house  prop- 
erty which  the  spouses  occupied  as  a  home- 
stead, the  wife  is  not  bound  to  use  the  profits 
from  the  lodging  house  for  the  support  of  the 
husband. 

6.  Appeal  and  error  oj=»877(4)— Where  par- 
ty INJURED  BY  EBBONEOUS  DECISION  DID  NOT 
APPEAL,  APPELLATE  COURT  WILL  NOT  DIS- 
TURB RULING. 

In  an  action  by  a  husband  to  establish  his 
rights  in  his  wife's  separate  property,  where 
the  trial  court  erred  in  adjudging  a  lien  on  the 
separate  property  to  secure  payments  of  a  sum 
due  the  community  estate,  and  the  wife  did  not 
appeal,  or  in  any  way  object,  the  error  will  not 
be  corrected  on  appeal  by  the  husband.  , 

Appeal  from  District  Court,  Cameron 
County ;   W.  B.  Hopkins,  Judge. 

Suit  by  W.  O.  King  against  Mrs.  Nettle 
6.  King.  From  the  Judgment,  plaintiff  ap- 
peals.   Affirmed. 

Spears  &  Mongomery,  of  San  Benito,  for 
appellant. 

F.  W.  Seabury  and  O.  0.  Dancy,  both  of 
Brownsville,  for  appellee. 

MOURSUND,  J.  This  is  a  suit  by  W.  O. 
King  against  his  wife  for  the  purpose  of  es- 
tablishing the  extent  of  his  ownership  or  in- 
terest in  lot  1,  block  81,  in  the  city  of  San 
Benito,  and  the  Improvements  thereon  situat- 
ed, consisting  of  two  two-story  brick  buildings. 
He  pleaded  that  he  had  made  an  agreement 
with  his  wife  shortly  after  their  marriage 
to  the  effect  that  he  would  permit  her  to 
keep  and  care  for  their  separate  and  commu- 
nity money,  and  that  thereby  In  time  they 
would  accumulate  a  sufficient  amount  to  pro- 
vide them  a  home  and  comforts  for  their  old 
age ;  that  thereafter  Mrs.  King  had  and  ex- 
ercised control  of  the  money  coming  from 
their  separate  estates  as  well  as  their  joint 
earnings  up  to  or  about  the  time  of  the  in- 
stitution of  the  suit.  He  then  alleged  that 
in  1906  they  purchased  a  lot  at  Olmlto  for 
$50,  paid  out  of  the  separate  funds  of  Mrs. 
King ;  that  they  improved  it  to  the  extent  of 
$486.65,  which  was  paid  out  of  the  separate 
funds  of  plaintiff,  and  afterwards  to  the  ex- 
tent of  $65,  also  paid  out  of  the  separate 
funds  of  plaintiff;  that  said  property  was 
sold  for  $000,  and  that  plaintiff's  Interest  In 
the  proceeds  could  not  be  less  than  $550; 
that  with  $500  of  such  proceeds  the  lot  In 
San  Benito  was  bought;  that  therefore 
plaintiff  owned  a  nine-tenths  interest  in  said 
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lot  in  bis  separate  right;  that  said  lot  was 
improved  at  an  expense  of  $6,000  for  the  two 
buildings  and  $2^38  for  changes,  etc.,  all  of 
which  were  paid  out  of  the  community 
funds  except  sundry  items  paid  out  of  the 
separate  funds  of  plaintiff. 

Mrs.  King  denied  these  allegations  and  al- 
leged that  the  property  was  her  separate 
property.  She  also  filed  a  cross-action.  There 
were  other  pleadings,  but  it  will  suffice  to 
say  that,  taken  in  alii  they  were  sufficient  to 
raise  the  issues  presented  on  this  appeal. 

The  court  found  that  lot  1,  block  31,  in 
the  town  of  San  Benito  was  the  separate 
property  of  Mrs.  King,  and  adjudged  same 
to  her,  but  that  some  community  funds  were 
used  In  Improving  same,  and  therefore  ad- 
judged that  the  sum  of  $1,000  be  fixed  as  a 
charge  against  said  premises  in  favor  of 
the  community  estate.  In  this  connection  it 
was  decreed  that  a  lien  existed  against  the 
premises  for  such  sum,  and  that  they  should 
be  sold  as  under  execution  unless  Mrs.  King 
paid  plaintiff  $500  in  satisfaction  of  his  half 
of  said  charge.  The  terms  of  the  judgment 
are  only  stated  in  so  far  as  contentions  with 
reference  thereto  are  made  upon  this  ap- 
peal.   Mr.  King  appealed. 

[1]  The  first  contention  is  that  it  appears 
from  the  great  preponderance  of  the  evi- 
dence that  the  San  Benito  lot  was  purchased 
with  funds  of  which  $50  belonged  to  the  sep- 
arate estate  of  the  wife  and  $450  the  sepa- 
rate estate  of  the  husband.  The  rule  Is  well 
established  concerning  the  extent  of  prepon- 
derance of  testimony  necessary  to  justify 
an  appellate  court  in  setting  aside  a  verdict 
or  judgment  We  find  no  such  preponder- 
ance in  this  case.  On  the  contrary,  we  think 
the  preponderance  supports  the  finding  of 
the  court.  The  agreement  pleaded  by  plain- 
tiff and  testified  to  by  him  was  denied  by  the 
wife,  and  it  was  shown  on  the  trial  that  the 
allegations  In  two  of  his  petitions  differed 
with  respect  to  when  and  where  the  agree- 
ment was  made.  If  true,  it  shows  no  more 
than  that  he  agreed  to  let  her  hold  all  money 
he  could  spare,  community  or  separate,  so 
they  would  accumulate  enough  to  purchase  a 
home  in\  North  Texas.  The  statement  of 
facts  is  replete  with  testimony  on  his  part  to 
the  effect  that  he  made  her  his  "bank"  or 
"trust,"  but  it  seems  that  he  was  very  re- 
luctant to  trust  her  with  any  money  acquir- 
ed by  him.  He  testified  to  no  sum  of  any 
consequence  given  by  him  into  her  keeping 
except  $83  received  by  him  from  the  sale  of 
a  horse  while  be  was  living  at  Mercedes. 
She  was  at  that  time  living  at  Olmlto.  She 
testified  this  was  in  payment  of  money  he 
owed  her,  and  she  bought  a  horse  with  it; 
that  the  sum  was  $79.50.  He  admitted  bor- 
rowing $100  to  have  funds  to  go  and  get  his 
wife  at  the  time  they  married,  and  that  he 
borrowed  from  her  to  pay  such  debt.  He 
states  he  repaid  it,  but  does  not  show  when 


or  how  or  deny  that  the  $83  was  in  repay- 
ment of  such  sum.  Of  course,  Mrs.  King 
testified  to  another  loan  by  her  to  him  to  en- 
able him  to  buy  a  stock  of  goods,  but  that  is 
contradicted  by  him.  The  record  discloses 
that  In.  May,  1906,  he  opened  a  bank  account 
at  Brownsville  with  a  deposit  of  $20  and 
made  deposits  every  few  days  until  about 
November  1,  1906,  which  was  about  the  time 
he  moved  up  to  Mercedes  to  live  with  his 
daughter ;  also  that  in  the  following  May  he 
deposited  $250  in  said  bank,  which  he  drew 
out  in  small  sums.  He  testified  he  received 
$250  or  $300  for  the  stock  of  goods  when  he 
sold  out;  also  that  he  had  checks  for  sev- 
eral hundred  dollars  during  the  first  few 
months  after  the  making  of  the  alleged 
agreement.  All  of  these  funds  were  retained 
by  him,  and  not  turned  over  to  Mrs.  King. 
In  fact,  his  contention  as  to  community 
funds  which  passed  into  her  hands  is  princi- 
pally limited  to  the  theory  that  she  collected 
from  boarders  and  deposited  such  sums  in 
her  name.  We  conclude  that  the  trial  court 
was  warranted  In  finding  that  no  such  agree- 
ment was  made  as  was  claimed  by  him. 

When  the  Olmito  lot  was  bought,  Mrs. 
King  insisted  on  paying  for  it,  and  the  deed 
was  made  to  her.  She  testified  that  at  that 
time  it  was  agreed  between  her  and  her  hus- 
band that,  if  she  would  erect  a  building  on 
her  lot,  he  would  buy  a  stock  of  goods  and 
run  a  store  In  such  building.  It  is  useless  to 
go  into  details.  Her  testimony  affords  a  rea- 
sonable explanation  of  their  further  acts  as 
detailed  by  her.  She  testified  she  furnished 
the  money  for  all  improvements  upon  the  lot, 
except  that  King  paid  about  $41  for  celling, 
which  he  made  her  a  present  of.  She  is  cor- 
roborated by  the  fact  that  in  addition  to  the 
bills  she  obtained  through  her  husband  a 
receipt  in  her  name  for  $283  worth  of  mate- 
rial, and  that  some  other  Bums  were  paid 
for  by  her  checks.  On  the  other  hand,  Mr. 
King  testified  that  he  paid  for  all  material 
except  some  post  office  fixtures,  and  Intro- 
duced the  testimony  of  the  manager  of  the 
lumber  company  to  the  effect  that  he  paid 
for  $486  worth  of  material  with  checks  on 
New  Mexico  banks  payable  to  him.  There 
appears  to  be  some  confusion  as  to  this  lum- 
ber transaction,  as  the  record  discloses  that 
the  bill  for  $486  did  not  include  the  $283 
which  Mr.  King  contended  it  did.  Be  this 
as  it  may,  the  court  was  warranted  in  find- 
ing that  Mrs.  King  gave  her  husband  the 
money  to  pay  for  all  of  the  material  except 
that  paid  for  by  her  checks  and  the  ceiling. 
As  her  agent,  he  could  not,  by  electing  to 
pay  with  checks  belonging  to  him  Instead  of 
her  money,  affect  her  legal  rights.  It  would 
seem  that,  as  Mrs.  King  Insisted  on  buying 
the  lot,  it  would  be  natural  for  some  conver- 
sation to  occur  concerning  why  her  husband 
should  pay  for  the  improvements.  He  fail- 
ed to  detail  any  such  conversation,  or  to  af- 
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ford  any  reasonable  explanation  concerning 
why  they  should  decide  for  her  to  own  the 
lot  and  for  him  to  own  the  Improvements. 
It  could  not  have  been  the  result  of  the  al- 
leged trust  agreement;  for  it  was  not  In- 
tended that  this  should  be  the  home  to  be 
acquired  by  the  fund,  and  the  agreement  did 
not  seem  to  contemplate  that  he  would  Im- 
prove her  separate  property  for  speculative 
purposes.  She  was  much  better  able  to  im- 
prove her  property  than  he  was,  and  no  good 
reason  has  been  offered  why  be,  and  not  she, 
should  pay  for  the  improvements.  We  con- 
clude that  the  court  was  fully  warranted  In 
finding  that  the  funds  derived  from  the  sale 
of  the  Olmlto  property  were  owned  by  Mrs. 
King  as  her  separate  property.  This  being 
the  ease,  it  is  Immaterial  whether  Che  San 
Benito  lot  was  purchased  with  such  funds, 
as  Is  contended  by  appellant.  Such  funds 
were  deposited  by  Mrs.  Kkng  in  the  Browns- 
ville bank,  and  appellant  contends  that  it 
was  understood  that  $500  thereof  should  be 
used  to  purchase  the  Saa  Benito  lot.  Mrs. 
King  testified  she  bought  the  lot  with  $600 
received  from  the  sate  of  real  estate  owned 
toy  her.  As  a  matter  of  tact,  Mrs.  King  had 
'quite  a  large  sum  on  deposit  with  the 
BrownsvBle  bank  at  the  "time  and  also  had 
a  deposit  at  the  San  Benito  bank.  The  deed 
was  delivered  through  the  San  Benito  bank 
It  was  dated  May  15,  1889,  and  Mrs.  King 
testified  she  paid  the  money  and  got  the 
deed,  while  Mr.  King  said  the  cashier  wrote 
•out  a  cheek  for  Mrs.  King  to  sign.  If  it  be 
true  that  the  check  was  written,  then  it 
could  hardly  have  been  the  $500  check  ap- 
pearing la  the  statement  ef  the  Brownsville 
bank  as  paid  on  May  8,  1909.  Whatever  may 
%ave  beea  the  understanding  prior  to  about 
May  «  or  10,  1909,  If  Mrs.  King's  testimony 
Is  true,  and  the  court  was  tolly  warranted 
in  finding  it  true,  it  was  then  definitely 
agreed  between  her  and  her  husband  that 
the  lot  should  be  bought  as  her  separate 
property.  She  said  the  first  deed  that  came 
did  not  contain  the  recital  that  the  consider- 
ation was  paid  out  of  her  separate  funds 
and  that  the  lot  should  be  her  separate  prop- 
erty; that  she  rejected  the  deed  and  then 
went  to  see  Mr.  Pierce  at  Brownsville,  who 
drafted  a  deed  for  her  and  sent  it  to  the 
grantor.  That  deed  contained  the  proper  re- 
citals. It  is  true  that  Mr.  King  and  the 
grantor  testified  there  was  only  one  deed, 
and  the  grantor  said  he  had  the  recitals  in- 
serted because  Mr.  King  told  him  the  deed 
was  to  be  made  to  Mrs.  King.  Mrs.  King  is 
strongly  corroborated  by  the  fact  that  the 
deed  is  written  on  Mr.  Pierce's  office  sta- 
tionery and  is  dated  May  15,  1909,  while  on 
May  11, 1909,  a  letter  was  written  Mrs.  King 
by  Mr.  Pierce  stating  that  he  had  prepared 
and  forwarded  the  deed.  Mrs.  King  testified 
her  husband  was  with  her  on  these  occa- 
sions, and  that  it  was  fully  understood  and 
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agreed  that  she  Bhould  purchase  the  lot  as 
her  separate  property.  If  there  had  been  an 
agreement  to  appropriate  community  funds 
to  the  payment  or  separate  funds  of  his,  it 
would  conclusively  follow  that  he  intended 
to  make  a  gift  to  the  wife.  In  the  absence 
of  such  an  agreement  the  law  would  certainly 
charge  her  separate  estate  with  the  consid- 
eration; that  is,  if  she  gave  a  check  on  her 
account,  and  had  separate  funds  sufficient 
to  pay  it,  which  she  did,  the  law  would  ap- 
ply such  funds  to  the  payment  of  the  check 
in  view  of  the  agreement  testified  to  as  hav- 
ing been  made  to  the  effect  that  she  should 
purchase  the  lot  as  her  separate  property. 
She  is  further  corroborated  by  the  fact  that 
In  another  case  Mr.  King  testified  that  the 
lot  was  her  separate  property  and  paid  for 
with  her  separate  funds.  He  undertook  to 
explain  that  he  was  laboring  under  a  misap- 
prehension at  the  time,  but  based  his  change 
of  front  an  the  grantor's  testimony,  which 
in  turn  seems  to  have  been  based  upon  an 
inaccurate  recollection  of  the  circumstances 
surrounding  the  making  of  the  deed.  The 
court  was  fully  warranted  in  finding  that 
the  San  Benito  lot  was  the  separate  proper- 
ty of  Mis.  King.  The  first  assignment  of  er- 
ror is  overruled. 

The  second  and  third  assignments  read  as 
follows: 

"(2)  The  evidence  clearly  and  satisfactorily 
shows  that  the  lot  in  controversy  and  the  im- 
provements thereon  were  paid  for  with  com- 
munity funds,  and  it  was  error  for  the  court  to 
adjudge  that  said  property  was  the  separate 
property  of  the  defendant. 

"(3)  The  defendant  failed  to  trace  with  cer- 
tainty any  of  her  separate  funds  into  the  pay- 
ment for  said  lot  and  the  improvements  there- 
on, and  the  conrt  erred  in  holding  that  said 
property  was  her  separate  property." 

It  will  be  sufficient  answer  to  these  assign- 
ments, which  are  submitted  as  propositions, 
to  say  that  the  evidence  does  not  substanti- 
ate either  proposition.  The  evidence  does  not 
show  that  the  lot  and  improvements  were 
paid  for  with  community  funds,  and  it  does 
show  that  defendant  did  trace  with  certainty 
the  Investment  of  funds  separately  owned  by 
her  into  the  lot  and  the  improvements. 

The  fourth  assignment  reads  as  follows: 

"If  the  last  preceding  assignment  should  be 
overruled,  plaintiff  makes  the  further  assign- 
ment of  error  that  the  improvements  upon  the 
said  San  Benito  lot  cost  about  $8,000,  and  that 
the  evidence  falls  to  show  any  of  the  separate 
funds  of  the  defendant  were  used  for  the  pay- 
ment of  said  improvements,  and,  even  if  it 
should  be  held  that  the  lot  on  which  said 
improvements  are  situated  is  the  separate  prop- 
erty of  the  defendant,  the  court  erred  in  hold- 
ing that  the  separate  estate  of  defendant  owed 
the  community  of  plaintiff  and  defendant  only 
$1,000." 

[2,  S]  The  proposition  is  based  upon  an  er- 
roneous theory  of  the  law.    If  the  lot  is  sep- 
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arate  property  of  the  wife,  as  recited  In  her 
deed  and  found  by  the  court  the  burden 
would  certainly  not  be  upon  her  to  show  to 
what  extent  the  improvements  thereon  were 
made  with  her  separate  funds;  The  houses 
.  are  a  part  of  the  lot  and  are  separate  prop- 
erty of  the  wife,  and  the  presumption  obtains 
that  they  were  constructed  with  separate 
funds.  If  the  husband  claims  that  his  sep- 
arate estate  or  the  community  estate  should 
be  reimbursed  on  account  of  funds  used  in 
making  such  Improvements,  the  burden  Is  up- 
on him  to  show  to  what  extent  such  right  of 
reimbursement  exists.  If  $1,000  Is  not  the 
correct  amount  due  the  community  estate,  ap- 
pellant should  point  out  the  testimony  relied 
on  to  show  that  a  greater  sum  Is  due.  We 
have  gone  over  the  evidence  referred  to  and. 
copied  from  in  the  statement,  and  agree  with 
appellee  that  the  only  evidence  clearly  show- 
ing the  investment  of  any  community  funds 
in  the  Improvements  is  the  admission  of  ap- 
pellee that  $375  on  the  original  building  and 
$540  on  the  annex,  total  $915,  was  paid  out  of 
rents  collected  from  the  buildings.  It  may 
well  be  doubted  whether  there  was  any  in- 
tention on  Mr.  King's  part  to  claim  such  sums 
in  behalf  of  the  community  estate  until  this 
suit  was  instituted.  Much  Is  said  concerning 
the  $2,500  derived  from  the  sale  of  20  acres 
near  San  Benito.  The  court  was  fully  Jus- 
tified In  finding  that  such  land  was  purchased 
with  the  separate  money  of  Mrs.  King.  She 
so  testified,  and  Mr.  Coleman  testified  that 
the  sale  was  made  to  her  at  a  time  when  she 
was  living  at  Olmito  and  her  husband  was 
living  at  Mercedes;  also  that  afterwards, 
when  he  told  Mr.  King  of  Mrs.  King's  pur- 
chase, he  disapproved  of  It  vigorously  be- 
cause he  wanted  her  to  buy  at  Mercedes,  6ut 
said  it  was  bought  with  her  money,  and  if 
she  wanted  to  buy  such  stuff  she  had  a  right 
to  do  so.  Appellant  seems  to  depend  in  a 
general  way  on  the  proposition  that  appellee 
did  not  have  sufficient  separate  money  to 
make  the  payments  she  claims  to  have  made, 
but  in  view  of  the  profit  on  the  20  acres,  and 
the  fact  that  the  proceeds  of  the  sale  of  the 
Olmito  lot  was  her  separate  property,  It 
seems  clear  that  she  was  amply  able  to  make 
the  payments  testified  to  by  her.  When  the 
evidence  is  examined  closely,  it  appears  that 
the  improvements  cost  about  $6,825,  as  con- 
tended in  appellee's  brief,  of  which  amount 
appellee  still  owed  the  sum  of  $650.  Accord- 
ing to  the  tabulation  in  appellant's  argument, 
the  maximum  amount  of  property  claimed  by 
appellee  at  the  time  of  the  marriage  was 
$6,000,  but  it  appears  that  she  made  a  profit 
of  $1,700  on  the  20  acres,  and  that  she  lost 
about  $200  on  the  Olmito  property.  This 
would  give  as  a  maximum  for  her  separate 
estate  $7,500.  If  we  deduct  the  $915  paid  in 
rents  from  the  $6,175  actually  paid  out,  we 
have  the  sum  of  $5,260,  which  appellee  claims 
to  have  paid  out  of  her  separate  funds.  We 
are  not  prepared  to  say  that  the  evidence 
does  not  sustain  such  claim  on  her  part 


The  testimony  does  not  Indicate  any  such  suc- 
cess in  business  matters  during  the  married 
life  of  the  litigants  as  would  Justify  the  be- 
lief that  they  had  accumulated  any  commu- 
nity property.  It  is  profitless  to  speculate  on 
what  the  items  in  Mrs.  King's  bank  account 
Indicate,  or  to  draw  inferences  from  such  ac- 
count as  to  her  total  separate  estate ;  for  she 
also  kept  an  account  with  the  San  Benito 
bank,  the  items  of  which  are  not  shown  in 
the  statement  of  facts.  The  record  discloses 
that  Mrs.  King  pending  the  suit  was  compel- 
led by  the  court  to  pay  her  husband  $820.39 
out  of  rents  of  the  buildings,  which  rents  un- 
der the  married  woman's  act  of  1917  became 
her  separate  property.  If  this  was  taken  into 
consideration  by  the  court  as  a  payment  he 
must  have  estimated  the  community  claim  to 
reimbursement  at  $2,640.58,  and  the  Judgment 
indicates  that  this  was  the  case.  We  are  un- 
able to  find  any  evidence  to  sustain  a  finding 
that  the  community  estate  had  a  claim  for 
reimbursement  to  the  extent  of  $2,640.58,  but 
the  Judgment  is  not  complained  of  by  appel- 
lee. 

[4, 1]  The  fifth  assignment  reads  as  fol- 
lows: 

"By  the  uncontradicted  evidence  it  appears 
that  said  property  is  the  homestead  of  plain- 
tiff and  defendant;  that  plaintiff  owns  no  oth- 
er property  and  has  no  income;  that  on  ac- 
count of  advanced  age  and  ill  health  he  is  un- 
able to  make  a  living  for  himself,  and  the  court, 
having  adjudged  said  property  to  be  the  sep- 
arate property  of  the  defendant,  erred  in  hold- 
ing that  he  (plaintiff)  was  not  entitled  to  main- 
tenance and  support  commensurate  with  his 
station  in  life,  out  of  the  revenues  arising  from 
said  homestead." 

The  statement  under  the  assignment  sup- 
ports the  statements  of  fact  made  in  the  as- 
signment of  error,  but  we  do  not  understand 
that  such  facts  entitle  appellant  to  the  relief 
he  prays  for.  At  common  law  no  obligation 
rested  upon  the  wife  to  support  the  husband. 
Magee  v.  White,  23  Tex.  180 ;  Speer's  Law  of 
Marital  Rights  in  Texas,  5  156.  It  cannot  be 
held  that  the  enlargement  by  the  Legislature 
of  the  right  of  married  women  to  contract 
and  providing  that  the  income  from  their  sep- 
arate property  shall  constitute  separate  prop- 
erty instead  of  community  alters  the  rule  as 
announced  In  the  decisions  of  our  Supreme 
Court  with  reference  to  the  legal  obligations 
resting  upon  the  wife.  While  appellant  stress- 
es the  fact  that  the  revenues  he  desires  ap- 
propriated to  his  support  are  derived  from 
the  homestead,  he  points  to  no  statutory  en- 
actment which  would  Justify  the  court  in 
holding  that  a  different  rule  applies  with  ref- 
erence thereto  than  to  the  rentals  of  separate 
property  not  the  homestead ;  in  other  words, 
the  contention  must  stand  or  fall  upon  the 
issue  whether  there  is  a  legal  duty  resting 
upon  a  wife  to  support  her  husband.  The 
fourth  paragraph  of  the  judgment  reads  as 
follows: 
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"That  plaintiff  and  defendant,  although  their 
marital  relations  have  not  been  dissolved,  are 
living  separate  and  apart,  in  different  portions 
of  the  buildings  on  said  premises,  the  plaintiff 
occupying  one  room  therein,  and  that  the  en- 
tire lower  story  of  said  buildings  is  rented  out 
for  commercial  purposes,  and  all  rooms  in  the 
upper  story,  except  the  two  mentioned,  are 
used  by  defendant  for  the  purpose  of  a  lodg- 
ing house,  and  that  the  conditions  aforesaid 
have  existed,  with  the  full  consent  of  the  par- 
ties hereto,  for  several  years  last  past.  It  is 
therefore  ordered  and  decreed  that  nothing 
herein  contained  shall  affect  the  homestead 
rights  of  the  parties  hereto,  and  that,  so  long 
as  said  marital  relation  shall  exist,  the  plain- 
tiff shall  have  and  enjoy,  free  of  all  rent  or 
charge,  the  right  of  using,  occupying,  and  dwell- 
ing in  a  room  on  the  second  story  of  that  por- 
tion of  said  buildings  known  as  the  'Annex'  to 
the  original  building,  which  room  is  now  des- 
ignated and  numbered  room  10,  being  the  third 
room  from  the  front  of  said  annex,  same  to 
be  under  his  sole  control  and  management  and 
to  be  kept  and  maintained  by  him,  and  that  the 
defendant,  during  the  same  period,  shall  have 
and  enjoy  the  right  to  rent  or  lease  the  remain- 
der of  Baid  building  and  improvements,  or  such 
portions  thereof  as  she  may  not  choose  to  occu- 
py -for  her  residence,  and  to  collect  and  receive, 
use  and  disburse  as  her  sole  and  separate  es- 
tate all  the  rents,  revenues,  and  earnings  there- 
of, without  any  liability  to  account  to  plaintiff 
for  same  or  any  part  thereof." 

The  findings  of  fact  therein  made  are  not 
challenged.  No  contention  is  made  that  ap- 
pellant is  unduly  restricted  with  reference 
to  his  personal  use  of  the  homestead.  The 
court  correctly  held  that  he  had  no  authority 
to  require  Mrs.  King  to  support  her  husband. 

[61  The  court,  in  adjudging  a  lien  upon  the 
separate  realty  of  the  wife  to  secure  the  pay- 
ment of  a  sum  due  the  community  estate,  and 
awarding  a  foreclosure  and  order  of  sale,  ap- 
pears to  have  gone  further  than  is  warranted 
by  our  decisions.  See  Rice  v.  Rice,  21  Tex. 
68;  Schmidt  v.  Hnppmann,  73  Tex.  112,  11 
S.  W.  175 ;  Summervllle  v.  King,  OS  Tex.  338, 
83  S.  W.  680;  Schwartzman  v.  Cabell,  49  S. 
W.  116.  We  call  attention  to  the  fact  that  no 
complaint  is  made  of  this  by  appellee,  and 
that  our  decision  involves  no  approval  of  the 
holding  thus  made. 

The  judgment  is  affirmed. 


HOME  INS.  CO.  v.  BOATNER  et  aL 
(No.  6332.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Jan.  28,  1920.     Behearing  Denied 

March  10,  192ft) 

X.  Insurance  «=»336(1)— Additional  insur- 
ance  ON    STORE   BUILDING    VIOLATES   TERMS 

op  policy;    "insurance  on  property  cov- 
ered    •     *     •     BY  THIS  POLICY." 
"Additional  insurance"  on  a  store  building 
was  another  "contract  of  insurance  on  prop- 


erty covered  in  whole  or  in  part  by  this  policy,** 
within  the  prohibition  of  a  previous  policy  on 
the  store  and  stock  of  goods  in  a  warehouse. 

2.  Insurance  <fc=>336(6)— Concurrent  insur- 
ance CLAUSE  DOE8  NOT  CONFLICT  WITH  ONE 
PROHIBITING  ADDITIONAL  INSURANCE  WITH- 
OUT CONSENT. 

A  fire  policy  clause  permitting  certain  con- 
current insurance  AeW  not  to  conflict  with  or 
set  aside  a  provision  invalidating  the  entire  pol- 
icy in  case  another  contract  of  insurance  was 
taken  on  the  property  without  the  insurer's  writ- 
ten consent.  ' 

3.  Insurance  <g=»336(l)— Clause  forfeiting 
policy  for  additional  insurance  not  in- 
valid UNDER  TOTAL  LOSS  STATUTE. 

Rev.  St.  1911,  art  4874,  making  a  fire  policy 
a  liquidated  demand  against  insurer  for  full 
amount  of  policy  in  case  of  a  total  loss,  does 
not  invalidate  a  clause  forfeiting  the  policy  in 
case  the  insured  takes  out  additional  insurance 
without  the  insurer's  written  consent. 

4.  Insurance  $=>336(1)— Insured's  ignor- 
ance OF  FORFEITURE  CLAUSE  IMMATERIAL. 

A  fire  policy  clause,  forfeiting  the  policy  in 
case  the  insured  takes  out  additional  insur- 
ance without  the  insurer's  consent,  is  not  affect- 
ed by  the  insured's  good  or  bad  intentions  nor 
by  his  ignorance  of  the  clause  in  the  absence 
of  fraud  or  mistake. 

5.  Insurance  <6=>336(1)— Clause  forfeiting! 
fire  policy  for  additional  insurance  is 
valid;    "promissory  warranty." 

Rev.  St  1911,  art  4947,  providing  that  pol- 
icies may  be  forfeited  only  for  material  mis- 
statements by  insurer,  does  not  invalidate  a 
clause  forfeiting  a  fire  policy  in  case  insured 
takes  out  additional  insurance  without  the  in- 
surer's consent,  since  such  an  action  would  be 
material  to  the  risk,  and  the  provision  as  to 
additional  insurance  is  a  "promissory  warran- 
ty" not  within  the  statute. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Promis- 
sory Warranty.] 

6.  Insurance  «=»311(3)  —  Fibe  policy  not 
forfeited  as  to  mortgagee. 

Where  a  mortgagee  was  made  the  owner  of 
a  fire  policy  as  his  interest  might  appear,  with 
the  provision  that  his  interest  should  not  be 
invalidated  by  any  act  or  neglect  of  the.  mort- 
gagor, the  contract  between  the  insurer  and 
mortgagee  is  separate  from  that  between  the 
insurer  and  mortgagor,  and  the  forfeiture  of  the 
mortgagor's  rights  by  taking  out  additional  in- 
surance does  not  authorize  the  insurer  to  pay 
only  three-fourths  of  the  loss  to  the  mortgagee 
under  a  clause  restricting  the  recovery  to  such 
amount  in  case  of  other  insurance. 

7.  Insurance  «=»602— Mortgagee  may  re- 
cover  INTEREST  AND   ATTORNEY'S  FEES. 

Where  an  insurer  wrongfully  refused  to  pay 
insurance  proceeds  to  a  mortgagee  and  for  sev- 
eral years  retained  the  money  pending  litigation, 
it  should  be  made  to  pay  the  mortgagee  the 
amount  of  his  debt  with  attorney's  fees  as  well 
as  interest 
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8.  Insurance  <8=»608(2)— Insttbeb  SUBROGAT- 
ED TO  BIOHTB   07  MORTGAGEE. 

Where  a  fire  policy  was  invalidated  as  to 
the  mortgagor  by  his  taking  out  additional  in- 
surance, but  the  insurer  was  required  to  pay 
the  loss  to  the  mortgagee  under  an  independent 
contract  contained  in  the  mortgage  clause  of  the 
policy  after  several  years  of  litigation,  held, 
that  the  insurance  company  was  subrogated  to 
the  mortgagee's  rights  to  the  extent  of  the 
mortgage  debt  at  the  time  the  insurer  should 
have  paid  the  loss  to  the  mortgagee. 

Error  from  District  Court,  Nueces  County; 
W.  B.  Hopkins,  Judge. 

Action  by  E.  H.  Boatner  and.  Charles  Weil 
against  the  Home  Insurance  Company. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.  Affirmed  in  part,  and  reversed  and 
rendered  in  part. 

S.  A.  Early,  of  Corpus  Christl,  and  Locke 
&  Locke,  of  Dallas,  for  plaintiff  in  error. 

Kleberg,  Stayton  &  North,  of  Corpus 
Christl,  and  Atkinson  &  Atkinson,  of  Hous- 
ton, for  defendants  in  error. 

FLY,  O.  J.  This  is  an  action  by  R,  H. 
Boatner  and  Charles  Weil  against  the  appel- 
lant to  recover  on  two  policies  of  Insurance 
issued  by  appellant  to  Boatner  and  agreed  by 
appellant  to  be  paid  to  Weil,  as  mortgagee, 
as  interest  might  appear,  on  a  certain  store- 
house in  Robstown,  Tex.,  which  was  destroy- 
ed by  fire  on  May  4,  1916.  The  policies  were 
dated,  respectively,  September  2,  1915,  and 
October  15,  1915.  The  building  was  com- 
pletely destroyed.  Appellant's  defense  was 
that  Boatner  had  obtained  other  insurance, 
In  violation  of  the  terms  of  the  policies, 
which  contained  a  stipulation  against  fur- 
ther insurance  without  consent  of  appellant. 
Appellant  also,  in  case  that  it  was  held  lia- 
ble, sought  subrogation  to  the  mortgage  giv- 
en on  the  property  by  Boatner  to  Well. 
Charles  Weil  died  during  the  pendency  of  the 
litigation,  and  Sarah  Weil,  independent  exec- 
utrix of  his  will,  was  made  a  party.  The 
court  instructed  a  verdict  in  favor  of  Sarah 
Weil  for  $3,412.67  and  in  favor  of  Boatner 
for  $44.83. 

The  first  assignment  of  error  assails  the 
'action  of  the  court  in  instructing  a  verdict 
in  any  sum  in  favor  of  Boatner,  on  the 
ground  that  the  undisputed  evidence  showed 
that  he  was  not  entitled  to  recover  any 
amount  The  reason  for  this  assertion  is 
given  in  the  first  proposition  under  the  as- 
signment to  the  effect  that  the  entire  policy, 
under  its  terms,  became  null  and  void  in  case 
other  Insurance  was  procured  without  an 
agreement  entered  on  the  policy  as  provided 
therein.  The  first  policy  issued  permitted 
concurrent  insurance  for  $1,800  on  the  build- 
ing, $2,000  on  the  stock  of  goods,  and  $200 
on  the  iron-clad  warehouse,  aggregating  $4,- 


000.  The  policy  was  for  $1,800  on  the  build- 
ing and  $200  on  the  warehouse.  The  second 
policy  permitted  $5,000,  as  follows,  $3,000  on 
the  building  and  $2,000  on  the  stock,  and  was 
issued  for  $1,000  on  the  building  alone  Aft- 
erwards, on  April  20,  1916,  Boatner,  without 
the  knowledge  or  consent  of  appellant,  ob- 
tained insurance1  on  his  building  from  the 
Washington-Providence  Company  for  $1,000. 

[1,2]  The  additional  insurance  procured 
by  Boatner  without  the  consent  of  appellant 
was  undoubtedly  another  "contract  of  Insur- 
ance *  •  *  on  property  covered  in  whole 
or  in  part  by  this  policy,"  as  provided  in  each 
of  the  policies  issued  by  appellant.  It  was 
$1,000  more  insurance  on  the  store  building 
which  had  been  insured  by  appellant.  The 
fact  that  concurrent  insurance  was  permit- 
ted in  the  sum  of  $5,000  did  not  conflict  or 
set  aside  the  provision  that  the  entire  policy 
should  become  void  in  case  of  another  con- 
tract of  insurance  on  any  of  the  property 
without  written  consent  of  the  insurer,  and 
procuring  the  additional  insurance  by  Boat- 
ner destroyed  the  policy  unless  It  is  preserv- 
ed and  protected  by  the  statute  as  to  insur- 
ance policies  in  case  of  total  destruction  *of 
property  being  liquidated  demands.  Insur- 
ance Co.  v.  Blum,  76  Tex.  653,  13  S.  W.  572. 

[J]  Article  4874,  Revised  Statutes,  which 
was  enacted  in  1879,  provides: 

"A  fire  insurance  policy,  in  case  of  a  total 
loss  by  fire  of  property  insured,  shall  be  held 
and  considered  to  be  a  liquidated  demand  against 
the  company  for  the  full  amount  of  such  pol- 
icy ;  provided,  that  the  provisions  of  this  article 
shall  not  apply  to  personal  property." 

That  statute  has  been  construed  so  that  a 
stipulation  In  the  policy  as  to  the  insurance 
company  being  liable  only  for  three-fourths 
of  the  amount  of  insurance  In  case  of  sub- 
sequent insurance  without  consent  of  the 
original  insurer  would  not  affect  the  liabili- 
ty of  that  Insurer  for  the  whole  amount.  In- 
surance Co.  v.  Ice  Co.,  64  Tex.  578.  It  is 
also  held  that  proof  of  loss,  although  stipu- 
lated in  the  policy,  In  case  of  total  loss  of  a 
house,  cannot  be  enforced,  and  that  any  oth- 
er stipulation  in  contravention  of  the  article 
cited  is  void. 

The  rule  prevails,  however,  when  addition- 
al insurance  is  obtained  without  the  knowl- 
edge or  consent  of  the  Insurer,  that  the  poli- 
cy will  be  forfeited.  In  the  case  of  New 
Orleans  Ins.  Co.  v.  Griffin,  66  Tex.  232,  18  S. 
W.  505,  it  is  held: 

"The  requirement  of  consent  to  other  insur- 
ance is  not  arbitrary,  but  reasonable  and  prop- 
er. Through  it  the  company  reserves  the  right 
to  determine  how  mnch  of  the  risk  shall  be 
carried  by  the  assured;  the  public,  as  well  u 
the  assurer,  is  interested  in  preventing  a  situa- 
tion in  which  a  fire  would  be  profitable  to  the 
assured." 
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This  la  the  uniform  ruling  under  the  val- 
ued poller  law.  Gross  v.  Assur.  Co.,  66  Tex. 
Civ.  App.  627,  121  S.  W.  617;  Nat  Fire  Ins. 
Co.  v.  Dorroh,  63  Tex.  Civ.  App.  620,  133  S. 
W.  475;  Dumphy  v.  Ins.  Co.,  142  S.  W.  116; 
Ins.  Co.  t.  Barr,  148  S.  W.  846;  Ins.  Co.  v. 
Dalton,  18b  S.  W.  771. 

[4]  Neither  the  good  nor  bad  intention  of 
the  Insured,  nor  his  ignorance  of  the  terms 
of  the  policy,  in  the  absence  of  fraud  or 
mistake,  would  affect  the  force  and  validity 
of  the  clause  of  the  policy  as  to  additional 
Insurance.  Ins.  Co.  v.  Dorroh,  herein  cited. 
As  said  in  Morrison  v.  Ins.  Co.,  69  Tex.  363, 
6  S.  W.  606,  6  Am.  St  Rep.  63: 

"Every  policy  holder,  in  the  absence  of  fraud, 
misrepresentation,  or  concealment,  must  be  held 
to  have  knowledge  of  the  *  *  *  policy  when 
he  has  opportunity  to  examine  it  before  he  ac- 
cepts it." 

There  was  no  fraud,  misrepresentation,  or 
concealment  pleaded  or  proved  In  this  case, 
and  the  Insured  could  have  had  the  policy 
sent  to  him  Instead  of  to  the  mortgagee  and 
could  have  examined  It.  Boatner  Instructed 
the  agent  of  appellant  to  send  the  policies  to 
"Weil,  the  mortgagee.  The  contract  cannot 
be  evaded  or  set  aside  because  of  the  fail- 
ure of  Boatner  to  read  the  policy. 

[t]  Article  4947,  Rev.  Stats.,  has  reference 
alone  to  any  provision  In  a  policy  of  insur- 
ance which  stipulates  for  forfeiture  of  the 
contract  If  answers  or  statements  made  In 
the  application  for  Insurance  or  In  the  poli- 
cy are  untrue.  In  such  case  the  statement 
must  be  material  to  the  risk  or  actually  con- 
tribute to  the  contingency  or  event  on  which 
the  policy  became  due  or  payable.  Undoubt- 
edly the  taking  out  of  additional  Insurance 
without  the  knowledge  or  consent  of  the  in- 
sured would  be  very  material  to  the  risk,  and 
the  provision  as  to  additional  Insurance  Is  a 
"promissory  warranty"  not  Included  Within 
the  provisions  of  the  statute.  Ins.  Co.  v. 
Weeks  Drug  Co.,  55  Tex.  Civ.  App.  263,  118 
S.  W.  1086 ;  Gross  v.  Colonial  Assurance  Co., 
66  Tex.  Civ.  App.  627, 121  S.  W.  517 ;  Ins.  Co. 
v.  Wright,  58  Tex.  Civ.  App.  237,  126  S.  W. 
363 ;  Ins.  Co.  v.  Caraway,  60  Tex.  Civ.  App. 
566,  130  S.  W.  468 ;  Ins.  Co.  v.  Buckingham, 
211  S.  W.  631. 

Boatner  had  no  authority  under  the  provi- 
sions as  to  concurrent  insurance  to  place  ad- 
ditional insurance  on  the  building.  The  pol- 
icy in  terms  confined  insurance  on  the  build- 
ing to  $3,000  including  the  two  policies. 
Boatner  violated  the  terms  of  the  policy 
when  he  placed  additional  insurance  on  the 
building  without  the  consent  of  appellant. 

[6]  The  policies  were  transferred  to  the 
mortgagee,  Well,  and  he  was  made  the  own- 
er of  the  amount  of  the  insurance  as  his  in- 
terest might  appear.  The  contract  between 
the  insurance  company  and  Well  was  sepa- 
rate and  distinct,  and  it  is  admitted  by  ap- 
pellant that  8  forfeiture  as  to  Boatner  does 


not  affect  the  rights  of  the  mortgagee;  but 
quite  Inconsistently  It  would  seem  the  claim 
Is  made  that,  because  Boatner  had  taken  out 
other  insurance  which  had  destroyed  his  con- 
tract, a  part  of  the  contract  which  could 
have  no  existence  except  when  the  addition- 
al insurance  was  taken  out  in  conformity  to 
the  contract  is  sought  to  be  Invoked  as  to 
the  mortgagee.  The  contract  was  absolutely 
invalid  as  to  additional  Insurance,  but  It 
cannot  be  used  to  decrease  the  liability  of 
appellant  to  the  mortgagee,  by  vitalizing,  a 
clause  as  to  paying  three-fourths  of  the  loss 
in  case  of  other  Insurance.  Such  contention 
is  without  justice  or  equity  to  support  it  If 
the  contract  is  good  with  the  mortgagee  at 
all,  it  is  good  as  his  "interest  may  appear'' 
In  the  amount  of  Insurance  named  in  the 
policy.  The  appellant  places  Itself  In  the 
position  of  claiming  that  it  should  have  the 
benefit  of  the  action  of  Boatner,  though  ille- 
gal and  void,  to  aid  it  in  avoiding  a  part  of 
Its  liability  and  causing  the  mortgagee  to 
lose  a  portion  of  his  interest  in  the  insur- 
ance money.  It  would  undoubtedly  be  a  loss 
of  one-fourth  of  the  mortgagee's  claim  be- 
cause he  bad  no  contract  with  the  other  in- 
surance company  and  could  recover  nothing 
from  it.  Appellant  will  not  be  permitted  to 
penalize  the  mortgagee  and  evade  payment  ' 
of  a  just  demand  by  invoking  the  old  of  a 
forfeiture  against  the  Insured.  It  is  hard- 
ship enough  that  the  mortgagee  should  have 
been  deprived  of  his  Interest  In  the  insur- 
ance money  for  four  years  while  appellant 
has  litigated  with  the  Insured.  It-  is  special- 
ly provided  In  the  contract  with  the  mort- 
gagee that  his  "Interest  shall  not  be  invali- 
dated by  any  act  or  neglect  of  the  mortgagor 
or  owner  of  the  within  described  property," 
and  yet  it  Is  sought  to  invalidate  one-fourth 
of  his  claim  on  account  of  the  act  of  the 
mortgagee  in  obtaining  the  additional  Insur- 
ance on  the  building.  The  mortgagee  has 
nothing  to  do  with  that  matter  under  his 
contract  but  is  entitled  to  his  debt  out  of  the 
insurance  money. 

[7]  Appellant  refused  to  pay  the  mortgagee 
anything,  and  for  years  has  kept  him  out  of 
his  money,  and  It  should  be  made  to  pay  the 
mortgagee  the  amount  of  his  debt  when  the 
judgment  was  rendered  with  Interest  and 
attorney's  fees  and  6  per  cent,  on  that  judg- 
ment from  that  date.  It  would  be  an  en- 
couragement to  Insurance  companies  not  to 
pay  their  just  indebtedness,  if  they  could  liti- 
gate for  years  at  only  6  per  cent,  per  annum. 
Appellant  must  pay  the  Interest  of  the  mort- 
gagee as  it  appeared,  but  It  positively  refus- 
ed to  pay  any  sum,  and  made  no  tender 
whatever,  and  it  should  be  compelled  to  pay 
the  attorney's  fees,  for  by  its  action  It  forced 
the  mortgagee  Into  court. 

Appellant  cites  two  cases,  one  decided  by 
a  federal  trial  court,  Ins.  Co.  v.  Williams,  63 
Fed.  925,  11  a  C.  A.  603,  the  other,  Sun  Ins. 
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v.  Varble,  103  Ky.  758,  46  S.  W.  486,  41  L.  B. 
A.  792,  by  the  Court  of  Appeals  of  Kentucky, 
to  sustain  the  proposition  that  In  case  of  ad- 
ditional Insurance  the  loss  In  case  of  fire 
should  be  prorated  among  the  companies.  In 
the  last-named  case,  the  provision  relied  on 
was  a  part  of  the  policies  which  were  assign- 
ed to  mortgagees,  and,  of  course,  the  assignee 
occupied  the  position  of  the  insured.  There 
was  no  separate  contract  between  the  mort- 
gagees and  insurance  company.  The  differ- 
ence is  apparent.  The  federal  case  Is  a  sim- 
ilar one.  While  the  two  cases  present  dif- 
ferent facts  from  the  facts  in  this  case,  if 
the  facts  had  been  similar  we  would,  under 
the  facts  of  this  case,  not  be  deterred  from 
holding  as  hereinbefore  indicated,  especially 
so  when  .the  position  of  this  court  is  rein- 
forced by  the  courts  of  Tennessee,  New  York, 
and  Arizona.  laurenzi  v.  Ins.  Co.,  131  Tenn. 
641,  176  S.  W.  1026;  Eddy  v.  London  As- 
surance Corp.,  143  N.  X.  311,  38  N.  E.  307,  25 
L.  R  A.  686 ;  Germania  Ins.  Co.  v.  Bally,  19 
Ariz.  580,  173  Pac.  1056,  1  A.  L.  R  488. 
Those  cases  are  directly  in  point.  In  the 
case  decided  by  the  New  York  Court  of  Ap- 
peals the  doctrine  is  thus  stated : 

"So  when  the  agreement  in  regard  to  con- 
tribution, contained  in  the  body  of  the  policy 
issued  to  the  owner,  is  compared  with  the  spe- 
cific statement  in  the  mortgage  clause  that  his 
insurance  shall  not  be  invalidated  by  any  act 
or  neglect  of  the  owner,  we  can  only  give  the 
latter  due  force  by  holding  that  the  insurance 
of  the  mortgagee  is  not,  in  effect  or  substance, 
to  be  even  partially  invalidated,  L  e.,  reduced 
in  amount,  and  to  that  extent  impaired  and 
weakened  by  any  act  of  the  owner  unknown  to 
the  mortgagee.  In  such  case  the  general  agree- 
ment in  the  body  of  the  policy  as  to  contribu- 
tion does  not,  and  was  not,  intended  to  apply. 
If  it  did,  then  the  special  and  particular  con- 
tract in  the  mortgage  clause  would  be  of  no 
effect.  If  the  two  are  inconsistent,  the  special 
contract,  particularly  relating  to  the  mortga- 
gee's insurance,  must  take  precedence  over  the 
general  language  used  in  the  policy  issued  to  the 
owner.  For  these  reasons  the  claims  of  the  in- 
surers for  a  deduction  in  the  amount  of  their 
liability  cannot  be  allowed.'' 

That  quotation  undoubtedly  states  the  law, 
and  is  Just  and  reasonable. 

[I]  Appellant  is  not  entitled  to  subrogation 
under  the  terms  of  the  policy,  unless — 

"the  company  shall  pay  the  mortgagor  any 
sum  for  loss  or  damage,  under  this  policy,  and 
shall  claim  that,  as  to  the  mortgagor  or  owner, 
no  liability  therefor  existed,  and  this  company 
shall,  to  the  extent  of  such  payment  be  there- 
upon legally  subrogated  to  all  the  rights  of  the 
i>arty  to  whom  such  payment  shall  be  made,  un- 


der all  securities  held  as  collateral  to  the  mort- 
gage debt" 

(  It  has  been  held  tinder  a  similar  provision 
that  where  an  insurer  Issues  a  policy  to  a 
property  owner,  with  a  clause  making  It  pay- 
able to  a  lien  holder,  as  his  Interest  may  ap- 
pear, the  insurer  is  not,  upon  payment  of  a 
loss  to  the  latter  after  the  policy  is  forfeited 
as  to  the  owner,  entitled  to  subrogation  to 
the  lien.  Burton  v.  Patton,  15  N.  H.  304,  107 
Pac.  679,  27  I*  B.  A.  (N.  S.)  420:  Ins.  Co.  v. 
Ramsey,  76  Or.  570,  149  Pac  642,  U  R.  A. 
1916A,  556,  Ann.  Cas.  1917B,  1132.  However, 
In  the  cases  of  Alamo  Ins.  Co.  v.  Davis,  25 
Tex.  Civ.  App.  342,  60  S.  W.  802,  and  JEtna 
Ins.  Co.  v.  Nat  Ins.  Co.,  98  Neb.  446,  153  N. 
W.  553,  L.  R  A.  1916A,  784,  It  is  held  that 
if  the  policy  was  void  then  the  insurer  would 
be  entitled  to  the  benefit  of  the  mortgage  by 
subrogation,  having  been  compelled  to  pay  it 
by  its  independent  contract  contained  in  the 
mortgage  clause  of  the  policy.  This  would 
seem  equitable  and  just  and  be  in  conform- 
ance with  the  terms  of  the  contract  as  ex- 
pressed In  the  policy.  However,  It  would 
not  be  just  to  permit  an  insurance  company 
to  contest  the  payment,  not  only  of  the 
amount  of  the  policy  to  the  insured,  but  any 
amount  due  on  the  mortgage  and  prolong  the 
litigation  for  years  and  cause  the  debt  of 
the  mortgagee  to  increase  at  the  cost  and 
expense  of  the  mortgagor,  and  the  insurance 
company  cannot  be  permitted  to  claim  sub- 
rogation for  more  than  the  amount  of  the 
debt  due  the  mortgagee  on  the  date  it  was 
due  under  the  policy.  The  mortgagor  may 
have  been  derelict  in  not  complying  with  the 
terms  of  the  policy,  and  the  insurance  com- 
pany may  have  owed  him  nothing  on  his  pol- 
icy, and  yet  he  is  not  responsible  for  any- 
thing except  the  debt  as  it  stood  on  the  day 
that  the  money  was  payable  on  the  policy. 
He  did  nothing  to  hinder  appellant  in  com- 
plying with  the  plain  terms  of  its  contract 
with  the  mortgagee,  and  it  must  pay  for  the 
increased  interest  and  attorney's  fees  caused 
by  Its  failure  to  perform  Its  contract. 

The  judgment  as  to  the  mortgagee  Is  af- 
firmed, but  as  to  R.  H.  Boatner  is  reversed, 
and  judgment  here  rendered  that  he  take 
nothing  by  his  suit,  and  appellant,  upon  full 
payment  of  the  judgment,  interest,  costs,  and 
attorney's  fees  to  the  mortgagee,  is  adjudg- 
ed to  be  subrogated  to  all  the  rights  of  the 
mortgagee  under  the  mortgage  for  the  sum 
of  12,607.33,  and  the  costs  of  this  appeal  will 
be  divided  so  as  to  assess  two-thirds  of  them 
against  appellant  and  the  remainder  against 
R  H.  Boatner. 
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DAVIS  v.  BTJRKHOI>DER  et  ux.    (No.  1001.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Jan.  28,  1920.     Rehearing  Denied 

March  10,  1920.) 


1.  ACKNOWLEDGMENT  «=»55(2)— DOES  NOT  ES- 
TOP MARRIED  WOMAN  FROM  DENYING!  TUBUS 
OF  LEASE. 

A  married  woman  is  not  estopped  by  the 
certificate  of  a  notary  to  deny  her  want  of 
knowledge  of  the  terms  of  a  lease  which  she  was 
led  to  believe  by  the  grantee  and  notary  was 
different  from  the  one  actually  signed  and 
different  from  the  one  she  had  agreed  to  make. 

2.  Appeal  and  ebbob  «=»1050(1)— Error  in 
admission  of  evidence  habmle88  where 
similar  evidence  was  admitted  without 
objection. 

Where  evidence  admitted  without  objection 
assails  the  verity  of  certificate  of  agreement  to 
lease  as  strongly  as  does  that  to  which  objection 
•was  reserved,  error,  if  any,  in  admitting  tes- 
timony objected  to  is  harmless. 

8.  Cancellation  of  instbuments  c$=>37(4)— 
Offeb  to  return  payment  made  should 
be  alleged  in  butt  bt  le8s0b  to  cancel 
oil  lease. 
In  action  by  lessors  to  cancel  oil  lease,  if 
petition   specifically    alleged    payment   of   con- 
sideration, plaintiffs  should  have  alleged  an  offer 
or  tender  to  return  payment  made  before  suit 
or  alleged  an  excuse  for  not  making  tender. 

4.  Mines  and  minerals  <S=>59— Failube  to 
tendeb  consideration  does  not  defeat 
rescission. 

A  failure  to  make  tender  of  consideration 
paid  will  not  necessarily  defeat  rescission  of  an 
oil  lease,  but  requires  the  cost  to  be  charged  to 
plaintiff  up  to  the  time  of  the  tender. 

&  Pleading   «J=>34(3)— Will  be  construed 

FAVORABLY  UNDER  QENEBAL  EXCEPTION. 

Every  reasonable  intendment  will  be  in- 
dulged in  favor  of  the  petition  under  general  ex- 
ception. 

6.  Pleading  «3=>406(5)— Failure  to  offer  to 
do  equity  waived  ax  going  to  trial  with- 
out objection. 

An  omission  of  the  offer  to  do  equity  or  to 
make  restitution  of  what  the  complainant  has 
received  docs  not  go  to  the  sufficiency  of  the 
bill  to  state  a  cause  of  action,  but  must  be 
taken  advantage  of  by  answer  or  demurrer,  and 
the  defect  is  waived  if  the  defendant  goes  to  trial 
without  objection  on  this  ground. 

7.  Appeal  and  error  «=»931(6)  —  No  pre- 
sumption THAT  IMMATERIAL  EVIDENCE  IN- 
FLUENCED TRIAL  COUBT. 

Where  case  was  tried  before  court  without 
a  jury,  the  court  on  appeal  will  not  presume 
that  immaterial  evidence  admitted  influenced  the 
trial  court's  judgment;  the  finding  of  facts 
showing  that  judgment  was  based  on  other 
facts. 
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8.  Cancellation   or 
Failube   to   read 
bight. 
Where  plaintiffs  by  false  representations  of 
defendant  and  notary  who  took  acknowledgment 
to  lease  sought  to  be  canceled  were  induced  to 
sign  a  contract  which  in  fact  they  never  made, 
that  plaintiffs,   who   relied  upon   the  integrity 
of  defendant  and  notary,  signed  lease  without 
reading  it,  is  not  such  negligence  as  will  de- 
prive them  of  equitable  relief. 


Appeal  from  District  Court,  Donley  Coun- 
ty ;  Henry  S.  Bishop,  Judge. 

Suit  by  C.  O.  Burkbolder  and  wife  against 
Chas.  Spencer.  Spencer  disclaimed,  and  by 
agreement  and  permission  of  the  court  J. 
W.  Davis  was  substituted  as  party  defend- 
ant. Judgment  for  plaintiffs,  and  Davis  ap- 
peals.   Affirmed. 

Benson  &  Benson,  of  Bowie,  Taylor,  Allen 
&  Taylor,  of  Henrietta,  and  E.  A.  Simpson, 
of  Amarillo,  for  appellant 

A  T.  Cole,  of  Clarendon,  for  appellees. 

HUFF,  C.  J.  The  appellees,  O.  O.  and 
Amo  Burkbolder,  sued  to  cancel  an  oil  lease 
on  120  acres  of  land,  purporting  to  nave  been 
executed  by  them  to  Charlie  Spencer,  the 
named  lessee  therein,  on  the  18th  day  of 
March,  1919.  The  suit  was  originally  brought 
against  Spencer,  who  disclaimed,  and  by 
agreement  and  permission  of  the  court  Darts, 
the  appellant,  was  substituted  as  party  de- 
fendant. The  case  was  tried  before  the  court . 
without  a  Jury,  and  upon  proper  request  the 
trial  court  filed  findings  of  fact,  which  we 
believe  will  sufficiently  present  the  issues 
without  the  necessity  of  setting  out  the  plead- 
ings further  at  this  time.  The  facts  In  the 
case  are  sufficient  to  sustain  the  court's  find- 
ings, which  are  as  follows: 

"The  court  finds  that  the  defendant,  J.  W. 
Davis,  sought  plaintiffs,  husband  and  wife,  to 
lease  from  them  their  homestead  in  Donley 
county,  Tex.,  for  oil  and  gas;  that  said  de- 
fendant presented  to  plaintiff  a  printed  form 
for  a  contract  for  such  lease,  which  being 
filled  out  by  defendant,  Davis,  and  W.  C.  Hog- 
gard,  notary  public,  was  signed  and  acknowl- 
edged by  plaintiffs  before  said  notary  public; 
that  neither  of  said  plaintiffs  read  the  said  con- 
tract either  before  or  after  it  was  signed  and 
acknowledged,  and  that  they  depended  on  said 
defendant  Davis'  representations  as  to  the  con- 
tents ;  that  said  defendant  Davis  told  and  rep- 
resented to  plaintiff  that  said  instrument  was  a 
lease  contract  for  said  homestead  land  to  J.  W„ 
Davis,  and  not  to  Charlie  Spencer;  that  said 
defendant  Davis  represented  to  plaintiff  that 
said  contract  was  for  a  three-year  lease  term; 
that  is,  that  it  was  to  run  for  a  period  not 
exceeding  three  years  and  was  to  expire  in  six 
months  after  date  thereof  unless  on  or  before A 
the  expiration  of  said  six  months'  period  the 
defendant  Davis  should  drill  or  cause  to  be 
drilled  a  prospect  well  on  such  place  and  make 
semiannual    payment   of   $50  for  six   months' 
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extension  thereof,  and  that  thereafter  the  re- 
newal payment  should  be  $60,  payable  semi- 
annually until  the  expiration  .of  a  period  of 
three  years  from  date  of  lease  contract.  The 
court  finds  that  the  defendant,  J.  W.  Davis, 
read  or  pretended  to  read  to  plaintiffs  the  said 
contract  executed  by  them  before  they  signed  it, 
and  that  in  doing  so  he  represented  to  them 
that  it  was  in  terms  and  words  substantially 
as  above  set  forth.  The  court  finds  that  de- 
fendant Davis  was  experienced  in  obtaining  oil 
and  gas  leases  and  in  the  sale  of  capital  stock 
of  oil  and  gas  developing  companies,  and  that 
the  plaintiffs  were  inexperienced  in  such  mat- 
ters, and  that  this  was  their  first  venture  in 
the  oil  and  gas  leasing  business:  that  the  de- 
fendant, J.  W.  Davis,  was  familiar  and  well 
acquainted  with  the  contents  of  the  printed  form 
of  contract  which  he  presented  to  plaintiffs  to 
execute  and  with  the  contract,  after  its  execu- 
tion and  acknowledgment;  that  plaintiffs  were 
not  familiar  or  acquainted  with  the  contents 
of  the  blank  form  of  contract  presented  to  them 
by  defendant  Davis  for  execution  nor  with  the 
contract  after  its  execution  and  acknowledg- 
ment; and  that  plaintiff  would  not  have  ex- 
ecuted said  lease  contract  except  for  the  repre- 
sentations of  defendant,  J.  W.  Davis,  as  above 
found.  The  court  finds  that  the  lease  contract 
which  was  in  fact  executed  by  plaintiff  is  the 
one  alleged  by  plaintiff  to  have  been  recorded 
in  the  deed  records  of  Donley  county,  Tex.,  and 
introduced  in. evidence;  that  said  contract  was 
on  its  face  a  lease  of  the  plaintiffs'  120-acre 
homestead  to  Charlie  Spencer;  that  said  lease 
contract  was  to  run  for  a  period  of  not  ex- 
ceeding ten  years;  that  it  was  to  become  void 
unless  drilling  should  commence  within  one 
year  from  date  thereof  or  unless  a  payment  of 
$50  should  be  made  to  plaintiff  before  the 
expiration  of  one  year  from  date  of  said  lease 
contract,  and  that  such  payment  would  extend 
the  lease  for  apother  twelve  months ;  that  such 
lease  might  again  be  extended  by  successive  an- 
nual payments  for  a  period  of  ten  years  from 
that  date.  The  court  finds  that  the  plaintiff 
did  not  intend  to  sign  the  instrument  which  they 
in  fact  did  sign,  and  that  they  were  induced 
to  do  so  by  the  above  misstatements  and  mis- 
representations and  acts  of  the  defendant,  J. 
W.  Davis,  knowingly  and  intentionally  used  by 
the  defendant,  Davis,  for  the  purpose  of  obtain- 
ing the  lease.  The  court  finds  from  the  testi- 
mony of  plaintiff  Amo  Burkholder  that  she  un- 
derstood the  lease  contract  as  first  above  set 
out,  and  that  the  same  was  thus  explained  to 
her  in  her  privy  examination  by  W.  C.  Hoggard, 
notary  public.  The  court  finds  that  the  plain- 
tiffs were  not  negligent  in  relying  upon  and  be- 
lieving the  representations  of  the  defendant,  J. 
W.  Davis,  and  that  the  [plaintiff]  defendant 
Amo  Burkholder  was  not  negligent  in  relying 
upon  and  believing  the  explanation  of  the  in- 
strument by  the  notary  public  to  her;  that  the 
lease  was  for  the  defendant,  Davis,  for  three 
years,  with  semiannual  payments,  and  that  nei- 
ther of  plaintiffs  would  have  executed  said  in- 
strument if  they  had  known  it  was  a  lease  to 
Charlie  Spencer;  that  it  was  for  a  period  of 
ten  years ;  and  that  the  renewal  payments  were 
to  be  annual  instead  of  semiannual." 

The  first  assignment  presented  Is  to  the 
effect   that  the  court  erred   in  permitting 


Hoggard  to  impeach  his  own  certificate  of 
acknowledgment  to  the  Instrument  sought 
to  be  canceled,  made  by  Mrs.  Burkholder, 
for  the  reason  the  evidence  varies  the  writ- 
ten acknowledgment.  W.  C.  Hoggard  was 
the  notary  public  who  took  the  acknowledg- 
ment of  C.  C  and  Amo  Burkholder,  hue- 
band  and  wife,  to  the  lease.  The  certificate 
for  married  women  as  required  by  the  stat- 
ute was  used  in  taking  the  wife's  acknowl- 
edgment The  testimony  objected  to  as  set 
out  in  the  bill  is  substantially  that  Hoggard 
was  the  notary  public  before  whom  the  In- 
strument was  acknowledged  The  question 
and  answer  objected  to  are: 

"Q.  When  you  took  her  acknowledgment,  did 
you  explain  it  to  her  (referring  to  the  lease  con- 
tract)? A.  Yes,  sir;  I  explained  it  to  her  as 
Mr.  Davis  had  explained  it  to  me,  but  I  didn't 
read  it  over — the  instrument — to  her.  I  only 
took  Mr.  Davis'  word  for  what  was  in  it" 

The  objections  urged  at  the  time  were  that 
the  testimony  attempted  to  vary  a  valid  writ- 
ten instrument  the  notary's  certificate  of  ac- 
knowledgment by  parol  testimony,  and  was 
an  impeachment  by  parol  of  the  prior  official 
acts  of  the  witness.  The  witness  also  testi- 
fied, to  which  no  complaint  was  made,  by  ex- 
ception, that  he  heard  Davis  talking  to  the 
appellees  about  the  lease,  and  he  said  it 
would  run  three  yean;  that  he  (Hoggard) 
explained  to  Mrs.  Burkholder  explicitly  and 
told  her  It  would  run  three  years,  and  after 
he  made  that  explanation  she  signed  the 
three-year  lease.  He  further  testified  what 
he  meant  by  explaining  It  to  her  was  that 
he  did  not  read  It  over  to  her,  but  that  he 
explained  to  her  it  was  a  three-year  lease, 
and  not  a  deed.  He  was  examined  particu- 
larly with  reference  to  certain  clauses  in 
the  lease  and  whether  he  read  or  explained 
them.  He  designated  some  which  he  did 
read  and  some  he  did  not  As  an  illustration 
of  the  examination  of  this  witness,  we  take 
the  following: 

"I  stopped  and  didn't  read  that  part  of  it 
which  Bays,  'In  like  manner  and  upon  like 
payments  or  tenders,  the  commencement  of  a 
well  may  be  farther  deferred  for  like  periods  of 
the  same  number  of  months  successively  during 
the  entire  ten-year  term  of  this  lease.'  I  stopped 
before  I  got  to  it  I  thought  it  might  work 
against  the  man.  I  thought  it  might  work 
against  Davis  getting  the  lease,  I  thought  to 
read  further." 

With  reference  to  this  clause  he  stated 
at  another  place: 

"I  thought  that  was  against  Davis,  and  I 
wanted  Davis  to  get  the  lease,  ai  d  I  cut  short 
of  that  You  ask  me  if  I  was  (olluding  with 
Davis.  I  will  say  that  I  wanted  him  to  get 
the  lease.  I  was  doing  what  I  coidd.  I  do  not 
come  here  now  and  tell  this  court  that  her  ac- 
knowledgment is  false.  I  signed  the  certificate ; 
that  is  a  true  certificate  of  mine,  but  Z  told 
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you  I  never  read'  that  lease,  only  just  a  certain 
part  of  it  where  yon  read  just  now." 

This  witness  also  testified  he  had  not 
found  out  that  It  was  for  a  longer  term  than 
three  years  until  apparently  while  he  was 
being  examined.  The  habendum  clause  was 
not  read,  In  which  It  is  stipulated  the  lessee 
Is  to  have  and  to  hold  for  a  term  of  ten 
years.  While  the  witness  read  some  clauses 
of  the  lease,  he  read  no  clause  giving  the 
length  of  time  it  was  to  run,  but  explained 
to  Mrs.  Burkholder  that  It  was  a  three-year 
term  with  a  payment  of  $50  semiannually. 
In  addition  to  the  statement  of  the  Issues,  as 
made  by  the  pleadings,  we  desire  to  say  it 
was  also  alleged  in  the  petition  substantially 
that  Mrs.  Burkholder's  acknowledgment  was 
taken  by  Hoggard,  the  notary;  that  In  the 
privy  examination  he  explained  to  her  that 
the  lease  was  to  continue  for  three  years 
and  no  more ;  that  the  payments  were  to  be 
made  semiannually;  that,  but  for  her  reli- 
ance upon  his  reading  and  pretended  read- 
ing and  explanation  by  him,  she  would  not 
have  acknowledged  it  as  her  separate  act 
and  deed  and  would  not  have  stated  she  did 
not  wish  to  retract  it  It  is  also  alleged 
that  the  appellees  relied  upon  the  honor  and 
integrity  of  Davis;  that  he  stated  the  con- 
tents of  the  lease  as  to  the  drilling,  its  du- 
ration, and  the  semiannual  payments,  and 
they  were  induced  thereby  to  sign  the  same; 
that  Hoggard  came  with  Davis  to  their  home, 
and  that  the  statements,  were  made  in  his 
presence  and  hearing;  that  they  trusted  him, 
as  he  was  the  justice  of  peace  of  that  pre- 
cinct, in  whom  they  had  confidence  and  who 
possessed  the  confidence  of  his  neighbors. 
They  believed  be  knew  the  contents  of  the 
lease  and  would  not  misstate  them  to  Mrs. 
Burkholder. 

[1,2]  The  facts  as  alleged  constituted  a 
fraud  In  obtaining  the  execution  and  ac- 
knowledgment of  an  Instrument  never  in 
fact  made  or  Intended  to  be  made.  Our 
courts  hold  that  It  is  settled  In  this  state 
that  the  certificate  of  the  officer  taking  the 
acknowledgment  of  a  married  woman  is  con- 
clusive of  the  facts  therein  stated,  unless 
fraud  or  misrepresentation  Is  alleged.  The 
rule  as  to  its  conclusiveness  has  application 
only  in  those  cases  where  the  proper  execu- 
tion of  the  deed  itself  Is  in  question.  This 
Is  a  suit  to  cancel  the  lease  that  Davis 
procured  by  fraud  and  deceit.  In  no  man- 
ner did  this  action  call  In  question  the  prop- 
er execution  of  the  lease.  We  do  not  think 
it  can  be  said  a  married  woman  is  estopped 
by  Hie  certificate  of  a  notary  to  deny  her 
want  of  knowledge  of  the  terms  of  a  lease 
which  she  was  led  to  believe  by  the  grantee 
and  notary  was  different  from  the  one  actual- 
ly signed  and  different  from  the  one  she  had 
agreed  to  make.  She  never  leased  or  agreed  to 
lease  the  land  for  ten  years,  and  Davis  and 
the  notary  both  knew  she  did  not,  as  shown 


by  the  evidence  above  quoted.  Oar  v.  Davis  et 
al.,  105  Tex.  479,  151  8.  W.  794;  Id.,  135  S. 
W.  710;  Cole  v.  Bammel,  62  Tex.  108;  Stal- 
Ungs  v.  Hullum,  79  Tex.  421,  15  S.  W.  677; 
Stringfellow  v.  Brazelton,  142  S.  W.  937. 
The  evidence  admitted  without  objection  as- 
sails the  verity  of  the  certificate  as  strongly 
as  does  that  to  which  objection  was  reserved. 
This,  we  think,  renders  the  error,  If  any,  la 
admitting  the  testimony  objected  to  -  imma- 
terial or  harmless. 

[3-5]  The  second  assignment  asserts  funda- 
mental error  In  that  the  petition  was  sub- 
ject to  general  demurrer  because  It  sought 
to  rescind  the  lease  without  offering  to  re- 
fund to  Davis  the  $50  purchase  money  ad- 
mitted to  have  been  paid;  that  this  matter 
was  called  to  the  attention  of  the  court  be- 
fore the  rendition  of  the  judgment  The 
appellant  doubtless  refers  to  his  motion  for 
new  trial,  as  there  Is  no  exception  to  the 
petition  nor  a  plea  to  that  effect  It  is  the 
rule  that,  since  the  prime  object  In  an  ac- 
tion for  rescission  Is  to  undo  the  original 
transaction  and  restore  the  parties  as  near 
as  may  be  to  their  former  condition,  the  plain- 
tiff in  his  petition  must  offer  to  restore  the 
consideration  paid  him  under  the  contract 
In  this  case  the  petition  does  not  allege  or 
show  that  the  $50  was  actually  paid  to  the 
plaintiffs,  and  to  hold  that  It  does  would  be 
rather  a  strained  construction.  At  most  we 
think  It  shows  there'  was  an  agreement  to 
pay  $50,  and  that  the  written  instrument 
provided  for  the  payment  of  $50.  It  ap- 
pears from  the  evidence,  however,  it)  was 
actually  paid.  If  the  petition  specifically  al- 
leged such  payment,  then  the  plaintiff  should 
have  alleged  an  offer  or  tender  before  suit 
and  have  kept  the  tender  good  by  a  contin- 
ued offer  or  must  have  alleged  an  excuse  for 
not  making  the  tender.  As  a  condition  pre- 
cedent to  bringing  the  suit  a  tender  is  not  a) 
necessary  requisite  to  be  made,  and  it  ap- 
pears that  a  failure  to  do  so  will  not  neces- 
sarily defeat  a  rescission,  but  would  require 
the  cost  to  be  charged  to  the  plaintiff  up  to 
the  time  of  the  tender.  Black  on  Rescission 
&  Cancellation,  vol.  2,  f  625,  p.  1443.  If  there 
was  no  payment  of  the  agreed  sum  as  might 
have  been  inferred  from  the  petition  in  this 
case,  no  offer  was  required,  and  every  rea- 
sonable Intendment  will  be  Indulged  in  fa- 
vor of  the  petition  under  general  exception. 

[6]  "It  is  also  held  that  an  omission  of 
the  offer  to  do  equity  or  to  make  restitution 
of  what  the  complainant  has  received  does 
not  go  to  the  sufficiency  of  the  bill  to  state 
a  cause  of  action,  but  must  be 'taken  advan- 
tage of  by  answer  or  demurrer  and  the  defect 
Is  waived  if  the  defendant  goes  to  trial  with- 
out objection  on  Oils  ground."  Black  on  Re- 
scission &  Cancellation,  vol.  2,  |  672,  p.  1526; 
Williams  v.  Wright  20  Tex.  503.  The  appel- 
lant neither  excepted  to  the  petition  on  the 
ground  here  assigned  nor  pleaded  In  answer 
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payment  of  the  consideration.  In  fact,  the 
lease  was  made  to  Charlie  Spencer,  evidently 
at  the  instance  of  Davis,  and  suit  was 
brought  originally  against  Spencer,  who  dur- 
ing the  pendency  of  the  suit  assigned  the 
lease  to  Davis  for  $10.  Spencer  filed  his  dis- 
claimer herein,  and  Davis  asked  to  be  sub- 
stituted as  the  defendant,  and  by  agreement 
of  the  parties,  ""with  the  permission  of  the 
court,  he  was  accorded  that  privilege.  Black 
on  Rescission  &  Cancellation,  §  624,  at  page 
1440,  vol.  2,  says: 

"But  on  a  bill  to  cancel  a  deed  it  is  not  nec- 
essary for  the  plaintiff  to  restore  to  a  purchaser 
from  the  original  grantee  the  consideration  paid 
by  such  purchaser  to  his  grantor" — citing  in 
the  note  thereto,  in  support  of  the  text,  the  case 
of  Dewey  v.  Allgire,  37  Neb.  6,  65  N.  W.  276, 
40  Am.  St.  Rep.  468,  which  appears  to  support 
the  proposition. 

Davis  shows  no  ground  upon  which  he  Is 
entitled  to  the  consideration  paid  by  Spencer, 
who  has  disclaimed  any  interest  in  the  lease 
and  who  assigned  his  interest  after  the  insti- 
tution of  this  proceeding  against  him.  By 
what  right  Davis  claims  the  consideration 
paid  by  Spencer  Is  not  shown  in  the  record. 
Spencer  admitted  he  had  no  right  when  he 
disclaimed.  There  is  no  transfer  of  the  con- 
sideration, and  nothing  to  negative  the  in- 
ference of  the  satisfaction  of  Spencer  for  the 
sum  received.  The  payment  of  this  money 
rested  between  Davis  and  Spencer,  and  In 
our  opinion  does  not  affect  the  equities  be- 
tween Davis  and  appellees. 

[7]  The  third  and  fourth  assignments  urge 
there  was  reversible  error  in  requiring  the 
appellant  to  testify  as  to  his  Intention  with 
reference  to  drilling  a  well  on  the  land  and 
stating  in  substance  that  he  did  not  intend 
to  do  so  and  did  not  know  whether  Spencer 
could  have  done  so,  and  in  refusing  to  strike 
out  the  evidence  because  it  is  asserted  the 
evidence  was  irrelevant  and  Immaterial,  and 
no  allegation  In  the  petition  seeking  rescis- 
sion on  the  ground  that  the  witness  or  Spen- 
cer did  not  Intend  to  drill.  The  case  was 
tried  before  the  court  without  a  jury.  We 
will  not  presume  such  evidence  influenced  the 
trial  court's  Judgment;  in  fact,  the  court's 
findings  of  fact  show  that  the  judgment  was 
based  on  other  facts  and  upon  which  it  rests. 
However,  we  can  see  no  useful  purpose  sub- 
served by  either  the  trial  court  or  counsel  for 
appellee  in  incumbering  the  record  with  Im- 
material matters,  and  It  Is  not  to  be  com- 
mended. 

[<]  The  fifth  assignment  is  to  the  effect  the 
judgment  Is  not  supported  by  the  pleadings 
and  evidence;  that  the  misrepresentations 
were  concerning  a  written  Instrument  signed 


by  the  appellees;  and  that  under  the  law 
they  were  required  to  read  and  acquaint 
themselves  with  Its  contents  before  signing. 
This  action  was  to  cancel  a  contract  in  fact 
never  made.  The  appellees  allege  and  prove 
they  relied  upon  the  honor  and  integrity  of 
Davis  and  the  notary,  and  did  not  read  the 
Instrument  because  of  such  confidence,  and 
that  such  parties  made  false  representations, 
which  were  In  accordance  with  the  verbal 
agreement,  and  by  such  representations  in- 
duced them  to  execute  the  lease.  It  Is  es- 
tablished, we  think,  that  a  party  ought  not 
to  profit  by  his  own  fraudulent  representa- 
tions or  obtain  relief  from  its  consequences 
because  the  one  deceived  could  have  learned 
of  the  fraud  if  he  had  been  diligent.  It  has 
been  frequently  said,  if  the  representations 
were  of  such  character  as  to  induce  the  com- 
plaining party  to  rely  on  them,  and  he  be- 
lieved them  to  be  true,  this  would  he  suffi- 
cient for  relief,  though  he  may  by  investiga- 
tion have  discovered  the  truth.  It  does  not 
'lie  in  the  mouth  of  the  appellants  to  assert 
that  by  reading  the  instrument  appellees 
would  have  ascertained  that  the  statements 
made  by  Davis  and  the  notary  as  to  the  term 
and  semiannual  payments  were  false.  The 
representations  were  made  to  induce  the  sign- 
ing of  the  instrument  without  reading  it 
Having  accomplished  the  design,  it  comes 
with  poor  grace  to  now  assert  diligence 
would  have  discovered  the  fraud  which  ap- 
pellees' confidence  in  the  perpetrators  dis- 
armed of  vigilance.  Conn  v.  Hagan,  93  Tex. 
334,  55  S.  W.  323;  Buchanan  v.  Burnett, 
102  Tex.  492,  110  S.  W.  1141,  132  Am.  St 
Rep.  900;  Labbe  v.  Corbett  69  Tex.  503, 
6  S.  W.  811;  Railway  Co.  v.  Winters,  193 
S.  W.  at  page  369 ;  Taber  v.  Eyler,  162  S.  W. 
490.  The  appellant  would  be  correct  if  the 
failure  to  read  the  instrument  was  unex- 
plained, but,  when  the  parties  were  misled 
by  false  representations  by  the  other  party 
and  caused  thereby  to  sign  the  instrument 
without  reading  it  this  does  not  constitute 
such  negligence  as  will  deprive  the  maker 
of  equitable  relief. 

-  The  sixth  assignment  Is  to  the  action  of  the 
court  In  admitting  the  oral  testimony  of  ap- 
pellees concerning  the  terms  of  the  contract 
because,  it  Is  asserted,  it  is  sought  thereby 
to  vary  the  terms  of  a  written  contract 
This  assignment  is  overruled  for  the  reasons 
heretofore  given  and  on  the  authorities  cited. 
Also  see  Chatham  v.  Jones,  69  Tex.  744,  7 
S.  W.  600. 

The  seventh  assignment  Is  overruled  for 
the  reason  and  on  the  authorities  given  un- 
der the  first  assignment  We  here  also  cits 
Davis  v.  Van  WIe,  30  S.  W.  492. 

The  judgment  will  be  affirmed. 
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FRIEMEL  v.  COKBB.    (No.  1B83.) 

COourt  of  Civil  Appeals  of  Texas.     Amarillo. 
Jan.  28,  1920.     Rehearing  Denied 
March  10, 1920.) 

1.  I^andlord  and  tenant  «j=>155— Tenant's 
duty  to  repair  fences. 

It  is  the  dot;  of  the  tenant  to  keep  fences 
on   the  leased  premises  in  repair. 


2.  LANDLORD  AND  TENANT  <&=»136— LESSEE'S 
DUTY  TO  TJ8E  FABM  PROPERTY  IN  A  TENANT- 
X.TKE  MANNER. 

In  the  absence  of  express  agreement  there 
Is  an  implied  agreement  on  the  tenant's  part  to 
use  leased  farm  property  in  a  tenantlike  manner 
without  committing  injury  to  it  by  acts  incon- 
sistent with  good  husbandry. 

8.  LANDLORD  AND  TENANT  dj=»134(6)— TENANT 
MAY  BE  RESTRAINED  FROM  PASTURING  STOCK 
ON    WET  LANDS. 

An  injunction  prohibiting  a  tenant  from 
pasturing  stock  on  the  leased  lands  while  they 
-were  wet  was  not  wrongful,  where  there  was 
evidence  that  such  pasturage  rendered  it  diffi- 
cult to  cultivate  the  lands  the  next  year  and 
-was  not  in  accordance  with  good  husbandry. 

A.  LANDLORD  AND  TENANT  <J=»134{6)— REFUS- 
AL TO  DISSOLVE  INJUNCTION  AGAINST  PAS- 
TUBAOE  OF  STOCK  NOT  AN  EVICTION. 

An  injunction  restraining  a  tenant  from 
pasturing  stock  upon  leased  lands  while  wet  and 
refusal  to  dissolve  the  injunction  did  not  con- 
stitute an  eviction  of  the  tenant  where  the 
injunction  might  be  sustained  upon  the  theory 
that  pasturing  stock  on  wet  lands  was  contrary 
to  good  husbandry. 

5.  Landlord  and  tenant  «=»139(5)— Judg- 
ment AGAINST  TENANT  FOB  CBOFS  DESTROYED 
SUSTAINED  BY  EVIDENCE. 

Where  cattle  entered,  ate,  or  destroyed  the 
landlord's  share  of  the  crop,  a  judgment  against 
the  tenant  for  the  value  of  such  part  of  the 
crop  held  sustained  by  evidence  that  the  tenant 
did  not  properly  repair  the  fences  protecting  the 
landlord's  share  of  the  crop,  and  that  he  gave 
the  stock  access  to  such  crop. 

0.  Evidence  «=»588— Coubt  mot  bound  by 
testimony  contbadiotbd  by  circum- 
STANCES. 

The  trial  court  is  not  bound  to  find  in  ac- 
cordance with  testimony  if  he  believed  it  to  be 
contradicted  by  circumstances. 

7. Landlord  and  tenant  <s=>  139(4)— Tenant 
liable  fob  crop  damages  occurring  after 
termination  of  lease. 
A  tenant   violating   a   duty   owing  to   the 
landlord  by  failing  to  repair  fences,  etc.,  is  lia- 
ble for  the  resulting  damage  caused  by  stock 
entering  the  premises  and  destroying  crops,  al- 
though the  damage  was  not  fully  accomplished 
before  the  termination  of  the  lease, 

&  Trial  «=>351(2)— Coubt  may  find  on  is- 
sues NOT  SUBMITTED  TO  JURY. 

Although  it  was  the  court's  duty  to  submit 
all  issues  of  fact  to  the  jury,  under  Rev.  St 
1911,  art.  1985,  yet,  if  there  was  no  request 
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for  a  submission  of  the  Issues,  the  court  itself 
could  make  a  finding  on  it. 

9.  Appeal  and  error  <e=>930(3)— Finding  o» 

FACT  BY  COURT  TO  SUSTAIN  VERDICT  ON  SPE 
CIAL   ISSUES  PRESUMED. 

A  judgment  entered  after  finding  on  special 
issues  will  be  sustained,  though  all  issues  of 
fact  were  not  submitted,  as  it  must  be  presumed 
that  the  court  found  on  necessary  facts,  under 
Rev.  St  1911,  art  1986. 

10.  Landlord  and  tenant  £=139(4)— Ten- 
ant SUED  FOR  DAMAGES  TO  CBOPS  NOT  EN- 
TITLED TO  RECOVER  FOR  HIS  SHARE  DAMAGED 
WHILE  HIS  USE  WAS  RESTRICTED  BY  INJUNC- 
TION. 

Where  a  tenant  claimed  that  the  landlon' 
had  wrongfully  excluded  him  from  part  of  the 
premises  by  an  injunction,  he  is  not  necessari- 
ly entitled  to  recover  the  value  of  his  share 
of  the  crop  on  land  covered  by  the  injunction, 
where  his  cattle  entered  the  field  and  ate  or  de- 
stroyed the  crop  despite  the  injunction. 


11.  Trial  «=»351(2)— Necessity  of  request- 
ing FULLER  STATEMENT  IN  SUBMITTING  AN 
ISSUE. 

Where  the  court  submitted  an  issue  wheth- 
er a  landlord's  eviction  of  the  tenant  damaged 
the  tenant  by  depriving  him  of  pasturage  lands, 
the  tenant,  if  he  desired  a  fuller  statement  of 
the  law  in  connection  with  the  submitted  issue, 
should  have  requested  it 

12.  Appeal  and  ebror  ©=>218(2)— Party  not 
requesting  submission  of  issue  to  jury 
cannot  complain  of  court's  finding  on 
conflicting1  evidence. 

A  party  failing  to  request  a  submission  ot 
the  issue  to  the  jury  cannot  complain  of  an 
unfavorable  finding  by  the  court  based  on  con- 
tradictory and  confusing  evidence. 

Appeal  from  District  Court,  Deaf  Smith 
County;    Reese  Tatum,  Judge. 

Suit  by  J.  C.  Coker  against  E.  J.  Friemel. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Wm.  M.  Knight,  of  Hereford,  for  appel- 
lant 
W.  H.  Russell,  of  Hereford,  for  appellee. 

BOYCE,  J.  This  suit  was  brought  by  ap- 
pellee, Coker,  against  appellant,  Friemel,  to 
recover  damages  alleged  to  have  resulted 
from  the  failure  of  Friemel  to  properly  culti- 
vate certain  lands  leased  by  Coker  to  Frie- 
mel, under  a  crop-sharing  rental  contract 
Coker  also  sought  to  recover  the  value  of  his 
share  of  the  crop  that  was  raised,  alleging 
that  Friemel  had  permitted  same  to  be  eaten 
by  his  cattle.  He  also  sought  to  recover 
damages  to  the  land  caused  by  trespass 
thereon  of  Friemel's  cattle.  A  preliminary 
injunction  against  Friemel  permitting  his 
cattle  to  graze  on  said  farm  land  was  issued ; 
and  on  the  trial  Friemel,  in  addition  to  de- 
fending the  suit  for  damages  against  him, 
sought  to  recover  damages  in  a  cross-action 


«s=>For  other  cue*  see  same  topic  and  KEY-NUMB  BR  in  all  Key-Numbered  Digests  and  Indexes 
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on  account  of  the  alleged  wrongful  issuance 
of  the  Injunction.  A  trial  resulted  In  a 
Judgment  in  favor  of  Goker  for  damages  and 
against  Friemel  on  his  cross-action. 
.  After  the  expiration  of  the  term  of  the 
lease  Coker  filed  an  amended  petition,  in 
which,  in  support  of  the  cause  of  action  as 
we  have  stated  it  generally,  he  alleged  that 
he  leased  to  Friemel  for  the  year  1918  320 
acres  of  land,  to  be  farmed  during  said  year 
by  Friemel*;  that  200  acres  of  said  land  had 
been  previously  cultivated,  and  the  balance 
was  sod  land ;  that  it  was  agreed  that  Frie- 
mel was  to  break  the  sod  land,  and  as  rental 
for  said  land  was  to  pay  to  Coker  one-fourth 
of  the  crop  raised  on  the  sod  land  and  one- 
third  of  the  crop  raised  on  the  old  land, 
Coker's  share  of  said  crop  to  be  delivered 
in  shock  in  the  field;  that  Friemel  planted 
320  acres,  but  failed  to  cultivate  the  same, 
as  was  his  duty,  so  that  the  crop  produced 
was  in  value  $1,280  less  than  it  would  have 
been  had  Friemel  performed  his  duty  in  the 
matter.  It  was  also  alleged  that  after  ma- 
turity of  the  crops  that  were  grown  Friemel 
cut  what  he  claimed  was  Coker's  part  there- 
of, and  stacked  it  in  the  field,  took  down  the 
field  fence  and  put  some  kind  of  a  fence 
around  the  stacks  and  placed  his  cattle,  about 
100  head,  In  said  field ;  that  Friemel  bad  no 
right  to  pasture  said  field  because  Coker  had 
not  received  his  part  of  the  crop,  and  also 
because  it  was  wet,  and  the  cattle  graz- 
ing thereon  would  greatly  injure  the  land; 
that  on  October  30,  1918,  the  said  Coker  ob- 
tained an  Injunction  against  the  said  Frie- 
mel, enjoining  him  from  molesting  the  fences 
on  said  premises,  except  to  replace  them,  and 
from  permitting  his  cattle  to  run  in  said 
field;  that  thereafter  the  said  Friemel,  in 
violation  of  the  injunction  and  plaintiff's 
rights,  permitted  Bald  cattle  to  go  Into  said 
field  and  wholly  destroy  and  eat  all  the  feed 
therein,  including  that  part  of  the  feed  which 
Friemel  had  stacked  as  Coker's  part  of  the 
crop ;  that  the  value  of  Coker's  share  of  the 
feed  which  was  thus  destroyed  was  $800. 
Other  damages  were  also  claimed,  but,  as 
no  question  in  relation  thereto  is  presented 
on  this  appeal,  we  need  make  no  statement 
as  to  such  matters. 

In  answer  Friemel  specially  denied  that  he 
had  not  properly  cultivated  said  land;  al- 
leged tbat  the  crop  produced  was  not  worth 
the  cutting,  but  that  he  had,  after  the  ma- 
turity thereof,  cut  Coker's  portion  and  de- 
livered same  to  him,  in  the  stacks  in  the 
field,  properly  fenced  off,  and  turned  his  own 
cattle  in  the  field,  as  he  claimed  he  had  the 
right  to  do,  to  graze  his  portion  of  the 
crops;  that  he  was  wrongfully  prevented 
from  doing  this  by  the  Issuance  of  the  in- 
junction already  mentioned,  for  which  he 
prayed  damages  in  the  sum  of  $1,000.  He 
further  answered  that  after  the  Issuance  of 
the  injunction'  he  cut  and  stacked  the  bal- 


ance of  the  crop  and  fenced  the  same  off  in 
the  field,  but  that  cattle  thereafter  got  Into 
the  field  and  tramped  and  destroyed  the  some. 

Evidence  was  offered  by  each  of  the  par- 
ties in  support  of  the  allegations  made  by 
them,  respectively  as  above  stated.  In  ad- 
dition to  this  it  appeared  that  Friemel  had 
leased  for  a  money  consideration  the  other 
half  of  the  Coker  section,  leasing  it  for  graz- 
ing purposes;  that  he  also  had  other  lands 
adjoining  Coker's  section  on  the  south,  which 
he  used  for  grazing  purposes,  the  grazing 
lands  being  in  one  inclosure,  and  the  half 
section  of  farm  land  owned  by  Coker  being 
fenced  off  to  itself.  Friemel  testified  tbat  he 
cut  what  he  considered  to  be  one-third  of  the 
crop  grown  on  the  old  land  and  one-fourth 
of  the  crop  grown  on  the  sod  land,  and 
staoked  it  in  the  corner  of  the  field  near  the 
south  side;  that  he  took  down  some  of  the 
field  fence  near  the  stacks,  and  with  the 
wire  and  posts  built  a  three-wire  fence 
around  the  stacks.  After  the  service  of  the 
Injunction  Friemel  took  his  cattle  away  for 
a  time,  and  while  they  were  away  cut  the 
other  parts  of  the  crop,  stacking  it  also  in 
the  field,  and  fencing  it  He  testifies  that  at 
this  time  he  fixed  up  the  field  fence.  On 
December  16th  a  very  heavy  snow  fell  In 
that  section,  and  Friemel  brought  his  cattle 
back,  and  soon  thereafter  they  were  seal 
In  the  field  going  back  and  forth  from  it  to 
their  watering  place  in  Frlemel's  pasture. 
Friemel  testified  that  there  were  weeds  piled 
up  against  the  fences,  and  that  the  snow 
drifted  against  these  and  weighted  the  fence 
down  so  that  the  cattle  could  pass  over.  The 
cattle  remained  in  the  pasture,  going  Into 
the  field  from  about  December  16th  to  some 
time  in  February,  during  most  of  which  time 
the  snow  remained  on  the  ground.  In  Feb- 
ruary Coker  testified  that  he  visited  the 
field  and  found  the  gates  laid  back  so  that 
the  cattle  could  get  into  the  field  and  to  the 
feed  stacks,  and  at  this  time  all  of  the  feed 
was  eaten  or  destroyed. 

The  case  was  submitted  to  the  jury  on 
special  issues,  and  the  jury  found:  (1)  That 
Friemel  did  not  cultivate  the  crop  on  the 
200  acres  of  old  land  in  a  workmanlike 
manner ;  (2)  the  facts  from  which  it  could  be 
computed  that  Coker  sustained  damages  on 
this  account  In  the  sum  of  $182;  (3)  rfiat 
Friemel  delivered  to  Coker  one-third  of  the 
crop  cut  and  other  facts  from  which  could 
be  determined  the  value  thereof  and  the 
amount  of  the  feed  cut  from  the  old  land; 
(4)  that  Friemel  suffered  no  damage  by  rea- 
son of  being  deprived  of  the  pasturage  of  the 
land  on  account  of  the  Issuance  of  the  in- 
junction. 

The  court  rendered  judgment  in  favor  of 
Coker  for  the  sum  of  $182.22,  damages  for 
failure  of  Friemel  to  properly  cultivate  the 
land,  and  for  the  further  sum  of  $444.44, 
the  value  of  the  crop  delivered  to  Coker  and 
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which  was  eaten  or  destroyed  by  Friemel's 
cattle. 

[1]  The  first  four  assignments  complain  of 
th.©   inclusion  in  the  Judgment  of  the  said 
sum  of  $444.44,  allowed  Coker  as  damages 
for  the  feed  stacked  for  him  by  Friemel, 
and  which  was  eaten  or  destroyed  by  Frle- 
mel'g  cattle.     Various  propositions  are  ad- 
vanced in  support  of  appellant's  contention 
that  there  is  error  In  this  part  of  the  Judg- 
ment ;  that  the  crop  had  been  delivered,  and 
the  tenant  owed  to  the  landlord  no  further 
duty  in  reference  thereto;   that  the  tenant, 
Friemel,  was  evicted  by  the  injunction  pro- 
ceedings, and  the  relation  of  landlord  and 
tenant  did  not  exist  after  November  1st,  so 
that  the  tenant  owed  no  duty  thereafter  of 
keeping  up  the  fence  and  protecting  the  feed 
from  the  depredation  of  stock;   that  In  any 
event  Friemel  would  be  liable  only  for  the 
damages  that  would  be  sustained  up  to  De- 
cember 31st,  the  end  of  the  term  of  the  lease, 
and  the  evidence  does  not  show  what  part 
of  the  damages  had  been  sustained  up  to  that 
time.    The  Jury  having  found  there  was  a 
delivery  of  the  plaintiff's  part  of  the  feed, 
the  trial  court  could  not  enter  a  judgment 
contrary  to  this  finding,  so  that  we  must  as- 
sume  that  the  court   found   that,   notwith- 
standing   such    delivery,    Friemel    violated 
some  duty  which  he  owed  Coker  in  the  pro- 
tection of  the  feed  from  Friemel's-  stock.    We 
think,  however,  that  in  support  Of  the  judg- 
ment we  may  assume  that  the  court  found 
that  Friemel  was  liable  for  the  feed  eaten 
by  his  cattle  on  one  of  the  other  of  several 
theories.     It  is  the  duty  of  the  tenant  to 
keep  the  fences  on  the  leased  premises  in 
repair  (Morgan  v.  Tims,  44  Tex.  Civ.  App.  308, 
97  S.  W.  832 ;   O'Connor  v.  Andrews,  81  Tex. 
28,  16  S.  W.  628;   Taul  v.  Shanklln,  1  White 
ft  W.  Civ.  Gas.  Ct  App.  1138),  and  the  court 
may  have  found  that  this  duty  existed  In  this 
Instance  and  the  damage  resulted  on  account 
of  Friemel's  failure  to  discharge  it. 

[I]  The  reason  advanced  by  appellant  in 
opposition  to  this  probable  conclusion  on  the 
part  of  the  court  is  that  the  Issuance  of  the 
injunction  was  equivalent  to  an  eviction,  and 
appellant  therefore  contends  that  the  rela- 
tion of  landlord  and  tenant  between  the 
parties  was  thereby  terminated.  It  seems  to 
be  appellant's  contention  that  be  was  en- 
titled to  the  absolute  right  to  graze  the  land, 
and  the  denial  of  this  right  was  wrongful 
and  constituted  an  eviction.  It  may  be  true 
that  one  renting  farm  land  would  have  in 
general  the  right  of  pasturage  thereon,  if 
tbe  exercise  of  such  right  be  consistent  with 
good  husbandry.  Irwin  v.  Mattox,  138  Fa. 
466,  21  Atl.  209.  But  In  all  lease  contracts, 
In  the  absence  of  any  express  agreement  as 
to  the  use  of  the  leased  premises,  there  is  an 
Implied  agreement  on  the  part  of  the  tenant 
"to  use  the  property  In  a  tenantlike  manner, 
and  without  permitting  or  committing  injury 
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to  the  property."  TJnderhlll  on  Landlord  ft 
Tenant,  p.  731 ;  Gorman  v.  Brazelton,  168  S. 
W.  434 ;  United  States  v.  Bostwick,  94  TJ.  S. 
53,  24  L.  Ed.  66. 

[3-8]  It  was  alleged  in  the  petition  for  in- 
junction, and  there  was  testimony  on  tbe 
trial  of  the  case,  that  the  pasturing  of  cul- 
tivated lands  when  the  lands  are  wet  is 
harmful  in  that  it  renders  it  very  difficult 
to  cultivate  such  lands  the  next  year.  Under 
the  circumstances  we  think  it  would  become 
a  question  of  fact  as  to  whether  the  pastur- 
age of  land  at  such  times  would  be  in  ac- 
cordance with  good  husbandry,  and  the  court 
would  have  been  warranted  in  finding  that 
for  this  reason,  if  for  no  other,  the  injunc- 
tion was  not  wrongfully  Issued.  If,  after  the 
Issuance  of  the  injunction,  the  land  became 
dry  and  subject  to  pasturage,  the  appellant 
could  have  moved  for  a  dissolution  of  the 
injunction.  It  does  appear  that  he  made  a 
motion  for  the  dissolution  of  the  injunction, 
and  this  hearing  was  set  for  December  16th, 
but  he  failed  to  appear  at  such  hearing,  and 
the  court  overruled  the  motion  to  dissolve; 
one  reason  assigned  in  the  order  on  the  mo- 
tion being  that  It  appeared  from  the  petition 
that  it  was  injurious .  to'  cultivate  lands  to 
pasture  them  while  wet  Under  such  cir- 
cumstances, then,  the  Issuance  of  the  injunc- 
tion and  the  refusal  of  the  court  to  dissolve 
it  was  not  necessarily  wrongful  and  did  not 
necessarily  constitute  an  eviction.  Besides, 
the  tenant,  Friemel,  did  not  treat  the  Issu- 
ance of  the  Injunction  as  an  eviction,  but 
apparently  for  a  while  acquiesced  in  the  re- 
stricted use  of  the  land,  and  thereafter,  as 
he  claims,  repaired  the  fences  and  cut  and 
stacked  the  feed,  in  accordance  with  the  con- 
struction placed  on  his  rights  by  the  court. 
So  that  we  think  the  Judgment  of  the  court 
could  be  sustained  on  the  ground  that  the 
court  found  that  Friemel  did  not  discharge 
his  duty  to  the  landlord  In  repairing  the 
fences  and  protecting  the  feed  thereon 
against  the  depredation  of  his  stock. 

[8,  7]  The  court  may  also  have  found  that 
Friemel  not  only  did  nothing  to  prevent  his 
cattle  from  entering  the  lnclosure  where  the 
feed  was,  but  that  he  opened  the  gates  or 
took  down  tbe  fence  so  that  they  might  do 
so.  While  Friemel  testified  that  when  he 
took  his  cattle-  out  he  fixed  up  the  fences 
which  he  had  previously  taken  down,  and 
that  he  did  not  open  the  gates  into  the  field, 
it  was  shown  that  the  gates  were  open,  and 
that  his  cattle  were  going  in  and  out  for 
about  two  months  thereafter,  and  the  court 
may  not  have  credited  his  testimony;  the 
court  was  not  bound  to  have  found  in  ac- 
cordance with  Friemel's  testimony  if  he  be- 
lieved it  to  be  contradicted  by  the  circum- 
stances. Burleson  v.  Tinnin,  100  S.  W.  350; 
Rayner  v.  Posey,  173  S.  W.  249.  If  Coker 
violated  some  duty  which  he  owed  Friemel 
in  respect  to  the  feed  that  was  on  the  prem- 
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lses,  and  the  violation  of  this  duty  occurred 
prior  to  the  termination  of  the  lease  con- 
tract, the  wrong  was  a  continuing  one,  and 
the  court  was  justified  in  finding  for  the 
plaintiff  the  total  value  of  the  crop  de- 
stroyed, though  it  should  not  appear  that  the 
destruction  had  been  wholly  accomplished 
before  the  termination  of  the  lease  contract. 

[I,  I]  By  the  ninth  assignment  It  Is  assert- 
ed that  It  was  error  to  enter  judgment  for 
said  $444.44,  because  there  was  no  finding 
of  the  Jury  upon  which  the  judgment  could 
be  based.  The  court  did  not  submit  any  is- 
sue as  to  the  liability  of  Friemel  for  damages 
for  his  cattle  consuming  Coker's  part  of  the 
crop;  It  was  the  duty  of  the  court  to  sub- 
mit all  of  the  issues  of  fact  to  the  jury. 
R.  S.  art  1985.  But,  if  there  was  no  request 
for  the  submission  of  the  issue,  the  court 
could  find  thereon  himself,  and  If  the  judg- 
ment can  be  supported  by  the  evidence,  It 
must  be  sustained,  as  we  must  presume  that 
the  court  found  on  such  facts  so  as  to  sup- 
port the  judgment.  R.  S.  art.  1985;  Moore  v. 
Pierson,  100  Tex.  113,  94  S.  W.  1132. 

[10]  By  the  fifth  and  sixth  assignments 
appellant  complains  of  the  refusal  of  the 
court  to  submit  this  Issue,  "What  was  the 
value  of  the  defendant's  share  of  the  crop  be- 
fore It  was  cut  together  with  the  use  of  the 
field  for  grazing  purposes  from  November 
1,  1918,  to  January  1,  1919?*  and  of  the  re- 
fusal of  the  court  to  charge  the  Jury  In  con- 
nection therewith  In  effect  that  the  Injunc- 
tion constituted  an  eviction,  and  the  appel- 
lant would  be  entitled  to  such  damages  as 
the  jury  might  find  in  answer  to  this  issue 
he  had  sustained.  As  we  have  already  held, 
we  do  not  think  the  Injunction  was  neces- 
sarily wrongfully  issued,  and  for  this  rea- 
son the  submission  of  this  Issue,  together 
with  such  Instructions,  would  have  been  Im- 
proper. But,  even  If  the  Injunction  were 
wrongful,  it  does  not  necessarily  follow  that 
the  measure  of  damages,  as  stated  in  this 
requested  issue,  is  correct  After  the  issu- 
ance of  the  injunction,  Friemel  cut  the  bal- 
ance of  the  crop  and  stacked  it  In  the  fields. 
He  would  have  had  the  right  thereafter  to  en- 
ter the  premises  and  remove  It,  and  as  a  mat- 
ter of  fact  he  permitted  his  cattle  to  enter  the 
field  and  eat  or  destroy  such  feed.  Under 
the  circumstances  he  would  not  be  neces- 
sarily entitled  to  a  recovery  as  damages  the 
value  of  the  feed  and  the  use  of  the  field 
for  grazing  purposes.    The  court  did  submit 


an  issue  of  damages,  thus,  "Was  the  defend- 
ant damaged  by  reason  of  being  evicted 
from  said  land  by  the  plaintiff  by  reason  of 
being  deprived  of  the  use  of  the  land  for 
pasturage  for  his  cattle  from  November  1, 
1918,  to  December  31,  1918  T  and  to  this  Is- 
sue the  Jury  answered  "No."  We  think  the 
court's  submission  of  the  Issue  was  more 
nearly  correct  under  the  facts  than  would 
have  been  the  submission  of  the  question  of 
damages  as  requested  by  the  appellant. 

[11]  The  appellant  complains,  by  the  sev- 
enth and  eighth  assignments,  of  the  submis- 
sion of  the  issue  just  quoted,  the  ground  of 
the  complaint  being  that  the  court  thereby 
"submitted  a  mixed  question  of  law  and 
fact  and  gave  the  jury  no  instruction  in  re- 
gard to  the  law,"  and  that  the  court  assumed 
that  the  Issue  was  doubtful  where  "the  un- 
disputed evidence  shows  that  the  plaintiff. 
In  suing  out  the  injunction,  deprived  de- 
fendant of  his  right  of  grazing  bis  share  of 
the  crop."  We  do  not  think  either  of  these 
objections  well  taken.  The  appellant  if  he 
so  desired,  should  have  requested  a  fuller 
statement  of  the  law  In  connection  with,  the 
submission  of  the  issue.  As  we  have  already 
explained,  the  appellant  was  not  wholly  de- 
prived of  any  benefit  from  his  share  of  the 
crop  by  the  Issuance  of  the  Injunction,  and 
the  Jury  evidently  found  that  It  was  worth 
as  much  to  him  in  the  stack  as  it  would  nave 
been  standing  in  the  field,  as  it  was  eaten 
by  his  cattle  notwithstanding  the  injunction, 

[12]  We  overrule  the  cross-assignment  pre- 
sented by  appellee.  This  cross-assignment 
complains  that  the  court  did  not  enter  judg- 
ment for  the  appellee  for  the  value  of  the 
feed  grown  on  the  sod  land,  and  which  was 
also  eaten  or  destroyed  by  Friemel's  Cattle. 
No  issue  was  submitted  by  the  court  from 
which  the  amount  of  this  feed  could  be  de- 
termined. The  only  testimony  In  regard  to 
this  feed  is  that  given  by  Friemel,  and  It  is 
contradictory.  In  some  parts  of  his  testi- 
mony he  states  that  this  feed  was  burned  up 
and  amounted  to  very  little.  If  the  appellant 
desired  a  finding  by  the  Jury  on  the  Issue, 
he  should  have  requested  an  Instruction 
thereon.  Falling  to  request  an  instruction 
thereon,  he  cannot  complain  that  the  court 
did  not  make  a  finding  favorable  to  him  on 
■tine  contradictory  and  confusing  evidence 
that  was  introduced  at  the  trial. 

We  find  no  reversible  error,  and  therefore 
affirm  the  judgment 
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1.  Pledgeb  «=>69— Pledgee  hat  apflt  pro- 
ceeds or  COLLATERAL  BETWEEN  SEVERAL 
DEBTS  SECURED. 

Where  the  holder  of  a  note  has  collateral  to 
secure  its  payment,  for  the  purpose  of  collection 
and  application  to  the  debt  the  collateral  is 
the  property  of  the  holder  of  the  note,  and  if 
he  holds  it  as  security  for  payment  of  more 
than  one  debt,  he  may,  in  the  absence  of  con- 
trary agreement,  apply  such  proceeds  as  he 
may  deem  proper  on  the  several  debts. 

2.  Pledges  ®=»59— Proceeds  or  collateral 

HAT  BE  APPLIED  TO  MOST  PRECARIOUS   DEBT. 

In  the  absence  of  contrary  agreement,  where 
collateral  is  held  as  security  for  several  debts, 
the  creditor  at  his  option  may  apply  the  pro- 
ceeds of  the  collateral  to  the  debt  which  he 
deems  most  precarious. 

3.  Pledges  <8=»59— Assignee  or  collateral 

UNLESS  FORBIDDEN  BT  ORIGINAL  CONTRACT 
HAT  APPLT  PROCEEDS  AS  HE  PLEASES  AMONG 
DIFFERENT  DEBTS. 

If  it  is  desired  to  require  a  creditor  to  ap- 
ply the  proceeds  of  collateral  to  different  debts 
due  him  in  a  certain  order,  the  obligation  must 
be  created  in  the  original  contract ;  otherwise 
the  creditor  may  elect  in  relation  to  application 
of  the  proceeds. 

4.  Pledges  «=>19~ Collateral  hat  be  ex- 
tended BT  AGREEMENT  TO  OTHER  DEBTS  AFT- 
ER TRANSFER. 

Where  collateral  has  been  transferred  to  se- 
cure a  debt  which  remains  unpaid,  it  may'  by 
agreement  of  the  parties  thereto  be  made  to  ap- 
ply also  to  other  debts. 

6.  Pledges  <g=>59— Testihont  of  agreement 
as  to  application  or  amount  collected 

ON  COLLATERAL  NOT  PLEADED  INADMISSIBLE. 

In  a  life  insurance  company's  action  on  as- 
signed lien  notes  secured  by  its  policies,  also, 
on  a  policy  loan  note,  where  defendant  did  not 
plead  any  agreement  between  him  and  plaintiff 
company  that  the  amount  collected  on  a  policy 
should  be  applied  first  to  payment  of  the  balance 
due  on  a  particular  vendor's  lien  note,  defend- 
ant's oral  testimony  to  such  effect  was  inad- 
missible. 

6.  Evidence  «3=>441(11)  —  Parol  evidence 
inadmissible  as  varying  written  con- 
TRACT. 

In  a  life  insurance  company's  action  on 
assigned  lien  notes  secured  by  its  policies,  also 
on  a  policy  loan  note,  defendant's  oral  testi- 
mony, that  at  the  time  of  execution  of  the  last 
note  it  was  agreed  between  him  and  plaintiff 
company  that  the  amount  collected  on  a  policy 
should  be  first  applied  to  payment  of  a  balance 
due  on  a  prior  vendor's  lien  note,  held  inadmis- 
sible as  varying  the-  written  contract  between 
the  parties  and  contradicting  its  legal  effect 


Action  by  the  Texas  Life  Insurance  Com- 
pany against  A.  L.  Slaughter  and  others. 
From  Judgment  for  plaintiff,  defendants  ap- 
peal.  Affirmed. 

See,  also,  211  S.  W.  350. 

Spell,  Boggess,  Naman  &  Penland  and  San- 
ford  &  Harris,  all  of  Waco,  for  appellants. 

Gallagher  &  McCullough,  of  Waco,  for  ap- 
pellee. 

Findings  of   Fact. 

JENKINS,  J.  On  July  15, 1902,  the  Texas 
Savings  Loan  Association  conveyed  to  A  L. 
Slaughter  a  lot  in  Waco,  Tex.,  for  the  consid- 
eration of  his  vendor's  lien  note  for  $860.  On 
the  same  date  Slaughter  obtained  a  life  in- 
surance policy  from  the  appellee  for  $900, 
denominated,  "Gold  Bond  Life  Insurance  Pol- 
icy, No.  160,"  which  provided  for  the  payment 
of  semiannual  premiums  of  $51.05  for.  100 
months,  and  executed  to  the  Texas  Savings 
Loan  Association  a  deed  of  trust,  which  re- 
cited that  said  $860  purchase-money  note  was 
further  secured  by  said  policy,  assigned  to 
the  said  association,  expressly  providing 
therein  that  the  taking  of  such  additional 
security  should  In  no  way  impair  the  vendor's 
Hen.  The  note  above  referred  to  was  due 
In  100  months,  with  Interest  at  the  rate  of 
10  per  cent,  per  annum,  payable  monthly. 
Said  note,  together  with  Its  collateral  securi- 
ty, was  assigned  to  the  appellee  herein.  Ap- 
pellants soon  after  purchasing  said  lot  es- 
tablished their  homestead  thereon.  On  Jan- 
uary 17,  1903,  Slaughter  paid  $500  on  said 
note,  leaving  a  balance  of  $360  unpaid. 

On  June  27,  1905,  A.  L.  Slaughter  bought 
a  lot  In  Waco  from  Charlotte  Hoehn,  for  the 
consideration  of  $10  cash,  and  his  vendor's 
lien  note  for  $600,  due  In  30  days,  with  in- 
terest at  the  rate  of  10  per  cent  per  annum. 
On  June  28,  1905,  Charlotte  Hoehn  transfer- 
red this  note  to  appellee.  This  note  was  due 
in  30  days  after  date.  A  L.  Slaughter  ex- 
ecuted an  extension  of  bis  note,  due  In  100 
months,  and  at  the  same  time  executed  the 
following: 

"This  note  is  further  secured  by  a  $900.00 
policy  of  insurance  in  said  company,  No.  160, 
dated  July  1,  1902  on  bbe  life  of  A.  L.  Slaugh- 
ter, this  day  assigned  by  us  to  it  as  collateral 
security,  and  attached  hereto.  This  additional 
security  shall  in  no  way  impair  said  lien." 

On  October  25,  1905,  Slaughter  and  wife 
conveyed  a  portion  of  the  Hoehn  lot  to  Mrs. 
Maggie  Kodgers,  taking  her  vendor's  lien 
notes  therefor  in  the  sum  of  $1,100,  which 
notes  were  on  that  date  assigned  to  appellee. 
On  October  27,  1905,  Slaughter  executed  a 
new  note  for  $1,260,  which  represented  the 
$360  balance  due  on  the  first  note  mentioned, 
the  $600  on  the  second  note,  and  $300  cash 
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loaned  on  that  date.   This  note  contained  the 
following  provisions: 

"Having  deposited  with  the  holder  of  this 
note,  as  collateral  security,  securities  or  notes 
mentioned  on  the  reverse  side  of  this  note  to 
secure  this  note  and  any  other  indebtedness 
which  I  may  now  or  hereafter  owe  to  the  holder 
either  as  principal  or  indorser,  it  is  agreed  and 
understood  that  a  failure  to  pay  this  note, 
or  any  other  indebtedness  when  due,  shall  at  the 
option  of  the  holder  mature  all  of  said  indebt- 
edness to  said  holder.  In  the  event  of  failure 
to  pay  at  maturity,  the  maker  hereby  specially 
agrees  that  the  holder  is  then  vested  with  full 
authority,  without  notice  of  any  action,  to  sell 
at  public  or  private  sale,  at  any  time  or  place, 
to  buy,  transfer,  or  hypothecate  all  or  any  part 
of  said  securities,  or  cause  the  same  to  be  done 
by  any  person,  and  apply  the  proceeds  to  the 
payment  of  this  note,  together  with  all  costs 
incurred,  and  the  residue,  if  any  to  be  turned 
over  to  me." 

On  the  reverse  side  of  this  note  appears  the 
following: 

"1.  One  insurance  policy  for  $900.00  on  my 
life  in  the  Texas  life  Insurance  Company  of 
Waco,  Texas,  dated  February  1,  1902. 

"2.  One  insurance  policy  on  my  life  in  said 
company,  dated  October  1,  1905,  for  $600.00. 

"3.  The  sum  of  $600.00  of  within  note  is 
given  in  extension  of  my  vendor's  lien  note 
hereto  attached,  and  made  a  part  hereof,  dated 
January  27,  1905,  and  payable  to  the  order  of 
Mrs.  C.  Hoehn. 

"4.  The  sum  of  $360.00  is  an  extension  of  the 
balance  of  that  amount  due  on  my  $860.00  ven- 
dor's lien  note  to  Texas  Savings  Association  of 
Waco,  hereto  attached,  and  made  a  part  hereof. 

"5.  Also  collateral  secured  by  69  vendor's 
lien  notes  amounting  to  $1,100.00,  dated  Octo- 
ber 25,  1905,  and  hereto  attached, '  made  by 
M.  L.  Rodgers,  all  three  of  said  sets  of  notes 
being  secured  by  vendor's  lien  on  Lee  Slaughter 
block  on  Bell's  Hill  in  Waco.  The  sum  of 
$300.00  of  said  note  is  advanced  this  date  as  a 
loan  on  said  security. 

"[Signed]    A.   L.   Slaughter." 

The  insurance  policy  for  $600,  above  refer- 
red to  was  forfeited  for  nonpayment  of  pre- 
miums. 

On  December  5,  1905,  Slaughter  borrowed 
from  appellee  $200,  and  executed  his  note 
therefor,  due  in  one  year  after  date,  with  in- 
terest at  the  rate  of  10  per  cent  per  annum. 
This  note  contained  the  collateral  security 
clause  in  identical  language  with  such  clause 
in  the  $1,260  note,  and  the  indorsement  on  the 
back  was  as  follows:  "My  Gold  Bond  Life 
Policy  Nos.  244  and  160,  and  also  the  Mrs. 
Rodgers'  notes." 

Appellee  realized  out  of  the  part  of  the 
Hoehn  place  sold  to  Rodgers  the  sum  of 
$143.40,  and  out  of  the  Rodgers'  notes  the 
sum  of  $70.96,  which  sums  were  credited  on 
appellant's  indebtedness  to  appellee.  The 
Gold  Bond  having  matured,  appellee  collect- 
ed the  same,  which  amounted  at  the  time  of 
such  collection  to  $939.04.  Appellee's  tabulat- 
ed statement  as  to  credits  is  as  follows: 


Dec.  8,  1908.    Amount  of  last  loan $  200  00 

Interest  Nov.  20.  190$ 19  SO 

t  Zli  50 

Nov.  26,  1908.    Credit  Rodgers  collection....  TO  Sf 

Balance   due   f  148  54 

Int.  on  bal.  Nov.  28,  1908,  to  Nov.  1,  1210..  68  42 

$206  98 

Nov.  1,  1910.    Gold  Bond  matured $  339  04 

Leas  above  note  and  Interest 206  98 

Leaves  for  credit $  722  OS 

Cash  loan  ot  (300,  of  date  Oct.  25,  1905,  and 

interest,  $150.60,  or  total 450  50 

Leaves  tor  credit $28158 

Oct.  25,  1905.    Debt  Hoehn  place $800  00 

Int  to  Nov.  1,  1910 S01(» 

Nov.  1,  1910.    Total  debt  Hoehn  place $  901  00 

Deduct  credit  as  above 281  58 

Nov.  1,  ,1910.    Bal.  debt  Hoehn  place $  619  42 

Int.  to  Aug.  6,  1912 88  41 

Total  Aug.  6,  1912 $705  81 

Aug.  6,  1912.  Credit  proceeds  sale  ot  Rod- 
gers   place $  143  40 

Aug.  6,  1912.    Bal.  due  on  note $  562  43 

Aug.  6,  1912.    Balance  $800.00  note $  562  43 

Interest  to  Sept.  18,  1918... 255  88 

$  918  29 

Attorney's  tees 91  83 

$1,010  U 

Amount  ot  renewal  ot  $860.00  note  embraced 

In  note  ot  Oct.  26,  1905 $  360  00 

Int  thereon  tor  12  yrs.  10  mos.  24  days 464  50 

$  824  60 
Int  on  $800  accumulated  int  from  Oct  25, 
1906,    to   maturity,   Feb.  25,  1914,   at   rate 
of  6%  per  annum  from  maturity,  Feb.  25, 

1914,  to  Sept  26,  1918,  4  yrs.  t%  months....  82  25 

$  906  75 

Attorney's  fees  so  67 

$  997  43 

1,010  11 

Total  amount  $2,007  53 

Amount  of  Int  paid  by  mistake  Dec.  8.  1905, 
being  $8.20  plus  $10.60,  equals  $18.70,  with 
Interest  thereon  at  10%  from  Deo.  8,  1905, 

to  September  18,  1918 42  32 

$1,965  a 
Which  amount  Is  apportioned  between  the 
two  Items  as  follows:  $360.00  debt  secured 
by  homestead  should  be  deducted  $12.09 
with  10%  attorney's  fees  thereon,  $1.20, 
aggregating  $13.29,  leaving  balance  due  oa 

said'  item- $  984  13 

From  $1,010.11  debt  secured  by  lien  on  the 
unsold  portion  of  the  Hoehn  purchase 
should  be  deducted  $30.00  with  10%  attor- 
ney's fees  thereon,  $3.02,  aggregating  $33.25, 

leaving  balance  due  on  said  Hen 976  86 


$1,560  99 


Judgment  was  rendered  for  appellee 
against  A.  L.  Slaughter  for  $1,960.99.  From 
this  part  of  the  Judgment  there  is  no  appeal. 
The  judgment  foreclosed  the  vendor's  lien  on 
the  Hoehn  place,  for  the  balance  due  on  the 
$600  note.  No  complaint  is  made  of  this. 
The  judgment  also  foreclosed  the  vendor's 
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lien  on  the  land  purchased  from  the  Savings 
Loan  Association,  for  the  balance  due  on  the 
$860  note  a  bore  referred  to.  From  this  por- 
tion of  the  judgment  Slaughter  and  wife  have 
appealed.  The  land  last  referred  to  was  and 
Is  the  homestead  of  Slaughter  and  wife. 

Opinion. 

We  will  first  state  the  general  principles 
of  law  applicable  to  the  facts  of  this  case, 
and  then  make  the  application. 

[1]  (a)  Where  the  holder  of  a  note  has  col- 
lateral to  secure  the  payment  of  the  same, 
such  collateral  for  the  purpose  of  collecting 
the  same  and  applying  it  to  the  debt  is  the 
property  of  the  holder  of  the  note;  and,  If  he 
holds  It  as  security  for  the  payment  of  more 
than  one  debt,  he  may,  in  the  absence  of 
agreement  to  the  contrary,  apply  such  pro- 
ceeds as  he  may  deem  proper  to  the  payment 
of  the  several  debts.  'Bank  of  Newburgh  v. 
Bigler,  83  N.  Y.  64,  65;  Wood  v.  Callaghan, 
61  Mich.  402,  28  N.  W.  165,  1  Am.  St  Ren. 
507;  Griggs  v.  Day,  136  N.  Y.  162,  82  N.  B. 
612,  18  L.  R.  A.  120,  82  Am.  St  Bep.  714; 
Morrison  v.  Bank,  65  N.  H.  263,  20  Atl.  301, 
302,  9  L.  R.  A.  282,  23  Am.  St.  Rep.  30. 

12]  (b)  Courts  have  frequently  stated  that 
in  the  absence  of  agreement  to  the  contrary, 
where  collateral  was  held  as  security  for 
several  debts,  the  creditor  might  at  his  op- 
tion apply  the  proceeds  of  the  collateral  to 
the  debt  which  he  deemed  the  most  precari- 
ous. Upon  this  point  we  quote  from  Bank 
y.  Ginty,  108  Cal.  153,  41  Pac/40: 

"The  pledge  stood,  therefore,  as  security  for 
both  notes,  and  the  case  falls  within  the  doc- 
trine invoked  by  plaintiff  that  where  a  creditor 
holds  two  notes  or  obligations  one  better  secured 
than  the  other,  and  has  collateral  security  for 
both  alike,  he  has  the  right  In  the  absence  of 
any  modifying  agreement  to  have  the  collateral 
applied  upon  the  obligation  which  is  most  pre- 
carious by  reason  of  being  least  secured.  Mur- 
dock  v.  Clarke,  88  Cal.  384,  26  Pac.  601 ;  Field 
v.  Holland,  6  Cranch,  8  [3  L.  Ed.  136] ;  Wood 
v.  Callaghan,  61  Mich.  412,  28  N.  W.  162  [1 
Am.  St.  Rep.  507] ;  Morrison  v.  Bank,  65  N.  H. 
253,  20  Atl.  300  [9  L.  R  A  282,  23  Am.  St. 
Rep.  39]." 

This,  however,  adds  nothing  to  the  force 
of  the  proposition,  hereinbefore  stated,  that 
the  creditor,  In  the  absence  of  agreement  to 
the  contrary,  may  apply  the  proceeds  of  the 
collateral  to  whichever  of  several  debts  se- 
cured by  it  he  may  see  proper. 

[3]  (c)  If  It  is  desired  to  require  a  creditor 
to  apply  the  proceeds  of  collateral  to  different 
debts  due  him  in  certain  order,  this  obligation 
must  be  created  In  the  original  contract ;  oth- 
erwise the  creditor,  by  the  assignment  of  the 
collateral,  will  have  acquired  the  legal  right 
to  elect  as  to  the  order  In  which  he  will  ap- 
ply the  proceeds  of  collateral  to  the  payment 
of  debts  due  him.  The  debtor  cannot  thereaft- 
er change  such  contract  without  the  consent 
of  the  creditor.  Upon  this  point  we  quote 
from  81  Cyc  as  follows: 


"The  debtor,  upon  giving  collateral  security, 
has  the  right  to  direct  the  application  of  the 
proceeds  or  to  authorize  their  application  as 
the  creditor  may  elect.  But,  if  at  the  time  of 
the  delivery  of  the  collateral  the  debtor  fails  to 
exercise  his  right  to  direct  the  application  of  its 
proceeds  he  cannot  do  so  afterwards,  and  the 
creditor  may,  at  his  election,  apply  the  proceeds 
to  the  payment  of  any  of  the  secured  debts  that 
are  due  at  the  time  the  money  is  received."  31 
Cyc.  865. 

[4]  (d)  Where  collateral  has  been  transfer- 
red to  secure  a  debt  which  remains  unpaid, 
it  may,  by  agreement  of  parties  thereafter 
be  made  to  apply  also  to  other  debts. 

Such  being  the  law,  the  judgment  foreclos- 
ing the  vendor's  lien  on  appellant's  homestead 
tract  Is  correct  unless  the  vendor's  lien  note 
thereon  has  been  fully  paid.  It  has  been 
paid  If  appellant  had  the  right  to  have  the 
proceeds  of  the  collateral  first  applied  to  the 
payment  of  the  balance  due  on  this  note,  at 
the  time  the  money  was  collected  on  the  bond 
held  as  collateral;  otherwise  it  has  not  Ap- 
pellant not  having  included  in  his  contract 
as  to  collateral,  the  right  to  have  the  proceeds 
of  the  Gold  Bond  first  applied  to  the  $860 
note,  and  the  appellee  having  elected  to  apply 
it  to  the  other  debts,  no  part  of  the  $360  bal- 
ance due  on  appellee's  $860  note  has  been 
paid. 

[6,  8]  Appellant  assigns  error  on  the  refus- 
al of  the  court  to  permit  him  to  prove  by  oral 
testimony  that  at  the  time  of  the  execution 
of  said  $1,260  note,  It  was  agreed  between 
appellant  and  appellee  that  the  amount  col- 
lected on  the  Gold  Bond  should  be  first  ap- 
plied to  the  payment  of  the  balance  due  on 
the  $860  vendor's  lien  note. 

The  court  did  not  err  in  excluding  this  tes- 
timony, first  for  the  reason  that  no  such 
agreement  was  pleaded  by  appellant;  and, 
second,  because  such  testimony  would  have 
varied  the  written  contract  and  contradicted 
Its  legal  effect  Hardie  &  Co.  v.  Wright  83 
Tex.  345, 18  S.  W.  615 ;  Railway  Co.  v.  Harri- 
son, 97  Tex.'  617,  80  S.  W.  1139;  Falres  v. 
Cockrell,  88  Tex.  428,  31  S.  W.  190,  639,  28  L. 
R.  A  528;  Kramer  v.  Wolfe,  99  Tex.  599,  600, 
91  S.  W.  775. 

It  Is  not  clear  from  appellee's  petition 
whether  this  suit  was  brought  on  the  $1,260 
note,  in  which  the  three  component  parts 
were  merged,  or  upon  the  separate  debts  rep- 
resented in  said  note.  'This,  however,  we 
think  is  immaterial.  If  upon  the  separate 
debts,  then  the  application  of  the  proceeds  of 
the  Rodgers'  notes,  the  Hoehn  tract  and  the 
Gold  Bond  policy  was  properly  made,  as 
shown  In  the  statement  of  facts,  leaving  a 
balance  of  $824.50  on  the  original  $860  ven- 
dor's lien  note.  If,  however,  the  $1,260  note 
be  considered  as  a  merger  of  the  separate 
items  entered  therein,  then,  after  the  applica- 
tion of  the  money  received,  there  would  have 
been  left  the  sum  of  $1,960.99  due  on  this 
note.  The  appellee  would  not  have  been  en- 
titled to  have  foreclosed  his  vendor's  lien  on 
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appellant's  homestead  for  the  full  amount 
of  this  debt,  but  only  for  so  much  thereof  as 
was  represented  by  the  unpaid  balance  on  the 
$860  note.    This  Is  what  the  judgment  did. 

Finding  no  error  of  record,  the  judgment  of 
the  trial  court  herein  Is  affirmed. 

Affirmed. 


SCHOONMAKER  t.  CLARDI  et  aL 
(No.  1027.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Feb.  5,  1920.    Rehearing  Denied 

March  11,  1920.) 

1.  Continuance  ®=>6  —  Properly  denied 
where  case  pending  eleven  tears. 

Where  plaintiff  voluntarily  invoked  the 
jurisdiction  of  the  court,  and  the  case  has  been 
pending  for  11  years,  the  court  properly  denied 
his  motion  for  continuance  on  ground  that  it 
was  uncertain  whether  land  in  question  was 
in  the  United  States  or  Mexico,  and  that  the 
case  should  be  deferred  until  report  of  joint 
boundary  commission  should  fix  true  boundary. 

2.  Coubtb  d>=»37(3)— One  who  invokes  ju- 
risdiction CANNOT  QUESTION  IT. 

Plaintiff  who  alleges  in  his  petition  that 
the  land  in  controversy  is  in  El  Paso  county, 
Tex.,  is  not  in  a  position  to  question  the  juris- 
diction of  the  district  court  of  such  county  over 
the  subject-matter. 

3.  Appeal  and  erbor  <8=>499(3)— Bill  of  ex- 
ceptions MUST  DISCLOSE  OBJECTIONS  MADE 
TO  TESTIMONY. 

Where  bill  of  exceptions  to  exclusion  of 
testimony  fails  to  disclose  the  objections  made 
to  the  evidence,  the  action  of  the  trial  court 
in  the  matter  cannot  be  reviewed.  . 

4.  Appeal  and  error  «J=»  1068(3)  —  Error  in 

INSTRUCTIONS  HARMLESS  WHERE  NO  OTHER 
JUDGMENT  THAN  THAT  RENDERED  COULD  BE 
GIVEN. 

Where,  under  the  evidence,  no  judgment 
could  properly  have  been  rendered  except  for 
appellees,  any  error  with  respect  to  instruc- 
tions was  harmless. 

5.  Trespass  to  try  title  ®=>6(1)— Plaintiff 
must  show  title  or  prior  possession. 

In  trespass  to  try  title,  plaintiff  must  show 
title  in  himself  from  the  sovereignty,  title  by 
limitation,  or  such  prior  possession  as  entitles 
him  to  recover. 

0.  Trespass  to  try  title  «=»41(1)— Evidence 
insufficient  to  show  prior  possession  of 
plaintiff. 
In  trespass  to  try  title,  evidence  held  not  to 

show  that  plaintiff  had  prior  and   continuous 

possession,  by  virtue  of  which  he  was  entitled 

to  recover. 

7.  Trespass  to  thy  title  «=»41(1)— Title  or 
prior   possession    of   plaintiff's   prede- 
cessors not  shown. 
In  trespass  to  try  title,  held  that  plaintiff 

was  not  entitled  to  recover  by  virtue  of  prior 


possession  of  alleged  owners  from  whom  he 
claims  to  have  purchased,  or  by  virtue  of  ti- 
tle acquired  by  such  owners  under  the  10-year 
statute  (Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  5675). 

8.  Adverse  possession  e3=»114(l)— Title  un- 
der TEN-YEAR  STATUTE  SHOWN. 

In  trespass  to  try  title,  undisputed  evi- 
dence held  to  show  that  defendants  had  title 
by  the  ten-year  statute  of  limitations  (Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  art.  5675). 

9.  LIMITATION  OF  ACTIONS  ^=»127(12) — WHERE 
PETITION  DOES  NOT  IDENTIFY  LAND  LIMITA- 
TION CONTINUES  TO  RUN  UNTIL  AMENDMENT 
PROPERLY     DESCRIBING     LAND. 

Where  description  of  land  sued  for  in  orig- 
inal petition  does  not  identify  the  grant  in 
which  it  is  situated,  and  the  first  and  second 
amendments  describe  a  different  tract  of  land 
and  embrace  no  part  of  the  land  described  in 
trial  amendment,  except  a  small  triangular 
tract,  limitation  continued  to  run  in  favor  of 
defendants  until  filing  of  trial  amendment. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty; P.  R.  Price,  Judge. 

Action  by  W.  F.  Schoonmaker  against  Al- 
lle  D.  Clardy  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

Jno.  F.  Weeks,  Chas.  Owen,  and  M.  M. 
Winnlngham,  all  of  El  Paso,  for  appellant. 

C.  L.  Galloway,  Turney,  Burges,  Culwell, 
Holliday  &  Pollard  and  Davis,  Goggin  & 
Lof tus,  all  of  El  Paso,  for  appellees. 

HIGGINS,  J.  On  May  8,  1908,  appellant, 
Schoonmaker,  filed  his  original  petition  in 
this  case.  The  action  was  in  trespass  to 
try  title,  the  land  being  described  as  fol- 
lows: 

"Situated  in  El  Paso  county,  state  of  Texas, 
and  more  particularly  described  as  follows,  to 
wit:  Beginning  at  S.  E.  corner  of  Severiano 
Treijillos  land,  at  a  stake  measuring  west  1,- 
100  feet,  to  twin  cottonwood  trees;  thence  in 
a-  southwesterly  direction  600  feet  to  a  stake 
at  the  S.  turn  of  Camino  Real;  thence  south- 
westerly 1,574  feet  to  a  stake  along  Camino 
Real;  thence  due  E.  200  feet  to  a  stake; 
thence  due  north  668  feet  to  a  stake;  thence 
due  west  1,000  feet  to  a  stake;  thence  due 
north  138  feet  to  a  stake;  thence  due  east  1,- 
000  feet  to  a  trimmed  cottonwood  tree;  thence 
due  north  600  feet  to  place  of  beginning- 
containing  seventy  (70)  acres  of  land,  more  or 
less.    •    •    •" 

Defendants  answered  on  August  25,  1905, 
by  general  denial  and  plea  of  not  guilty.  By 
amended  answer  later  filed  defendants  also 
pleaded  the  8,  5  and  10  years  statutes  of 
limitation.  By  first  amended  petition  filed 
April  7,  1917,  the  land  sued  for  was  de- 
scribed as  follows: 

"Situated  in  El  Paso  county,  state  of  Tex- 
as, more  particularly  described  as  follows,  to 
wit:     A  tract  of  land  situated  along  the  north 
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bank  of  the  Rio  Grande  and  south  of  Val- 
verde  station,  on  the  Rio  Grande  Electric  Rail- 
way. Beginning  at  a  stake  set  for  the  N.  W. 
corner  of  this  survey,  from  said  point  the  N. 
E.  corner  of  the  Elijah  Bennett  survey  No.  11 
bears  due  north  3,380  varas;'  thence  S.  6°  30' 
E.  042  varas  to  a  stake  set  on  the  north  bnnk 
of  the  Rio  Grande  the  S.  W.  corner  of  this 
survey;  thence  due  east  along  the  north  bank 
of  the  Rio  Grande  724  varas  to  a  stake  set  for 
the  S.  E.  corner  of  this  survey;  thence  N.  15° 
30'  W.  along  the  east  boundary  line  of  this 
survey  1,060  varas  to  a  stake  set  for  the  N. 
E.  corner  of  this  survey;  thence  N.  81"  30' 
"W.  380.00  varas  to  a  stake;  thence  N.  48° 
3C  W.  215.60  varas  to  the  place  of  beginning- 
containing  117  acres,  more  or  less." 

By  second  amended  petition  filed  March 
22,  1010,  the  land  was  described  as  follows: 

"Situated  in  the  county  of  El  Paso,  state  of 
Texas,  which  land  was  formerly  situated  in 
the  republic  of  Mexico  before  the  change  of  the 
river  in  1808,  and  is  more  particularly  describ- 
ed as  follows,  to  wit:  A  tract  of  land  situated 
along  the  north  bank  of  the  Rio  Grande,  and 
south  of  Valverde  Station,  about  one  mile 
southerly  from  the  Rio  Grande  Electric  Rail- 
road Company's  tract,  and  beginning  at  a  stake 
set  for  the  N.  W.  corner  of  this  Burvey,  from 
said  point  the  N.  E.  corner  of  Elijah  Ben- 
nett's survey  No.  11  bears  due  north  3,380 
vrs.    •    •    •" 

From  this  beginning  point  the  field  notes 
given  are  the  same  as  in  the  first  amend- 
ed petition. 

By  trial  amended  petition  filed  March  31, 
1910,  the  description  of  the  land  was  amend- 
ed so  as  to  describe  the  same  as  follows: 

"Situated  in  El  Paso  Co.,  Texas,  and  begin- 
ning at  a  stake  set  for  the  northwest  corner 
of  this  survey,  from  said  point,  the  north- 
west corner  of  the  Elijah  Bennett  survey  No. 
11  bears  due  north  3,380  varas.    •    •    •  " 

From  this  beginning  point  the  field  notes 
given  are  the  same  as  in  the  first  and  sec- 
ond amended  petition. 

The  Elijah  Bennett  surveys  Nog.  11  and 
12,  referred  to  in  the  foregoing  descriptions, 
adjoin  each  other ;  No.  11  being  the  westerly 
survey.  It  was  agreed  that  the  legal  title 
to  survey  No.  11  was  in  the  defendants. 
Survey  No.  11  was  surveyed  July  6,  1854, 
and  was  patented  by  the  state  February 
26,  1861.    The  field  notes  are  as  follows: 

"Beginning  at  a  stake  the  southeast  corner 
of  survey  No.  8;  thence  north  2,242  varas  to 
a  rock  mound;  thence  east  672  varas  to  a 
rock  mound,  thence  south  3,134  varas  to  a 
stake  on  the  bank  of  the  Rio  Grande  from 
which  a  bunch  of  Tornillo  bear  north  44  de- 
grees west  10  varas;  thence  up  the  Rio 
Grande  with  its  meanders  to  the  place  of  be- 
ginning.   •    *    • " 

Opinion. 

Appellant  presents  a  number  of  assign- 
ments but  the  questions  thereby  presented 
resolve    themselves   into   four   propositions, 


which  appellant  in  his  argument  thus  sum- 
marizes: 

"First.  The  trial  court  erred  in  overruling 
appellant's  motion  for  a  continuance. 

"Second.  That  the  trial  court  erred  in  strik- 
ing from  the  record  on  appellees'  motion  the 
depositions  of  Lucero  and  the  two  Zambranos 
and  Gomez  and  portions  of  the  depositions  of 
J.  A.  Lowe. 

"Third.  The  trial  court  erred  in  refusing  to 
submit  to  the  jury  for  their  consideration  and 
findings  the  ten  year  statute  of  limitation. 

"Fourth.  The  court  erred  in  refusing  plain- 
tiff's special  issues  which  were  submitted. 
These  issues  raised  the  question  of  the  statute 
of  limitation." 

[1]  Considering  same  in  the  order  present- 
ed, we  are  of  the  opinion  that  the  overruling 
of  the  motion  for  continuance  presents  no 
error.  Appellant  contended  that  the  land  in 
controversy  was  originally  situate  In  Mexico ; 
that  the  channel  of  the  Rio  Grande  river, 
as  it  originally  ran,  was  the  north  bound- 
ary line  of  the  land,  and  that  some  years 
ago  the  river  suddenly  shifted  southward 
to  its  present  location.  The'  ground  of  the 
motion  for  continuance  was  that  it  was  un- 
certain whether  the  land  was  in  the  United 
States  or  Mexico,  the  boundary  line  between 
the  two  countries  at  this  point  being  in  dis- 
pute, and  that  the  trial  of  the  case  should 
be  deferred  until  the  report  of  the  joint 
boundary  commission  should  fix  the  true  lo- 
cation of  the  line. 

[2]  The  plaintiff's  petition  alleges  that  the 
land  is  in  El  Paso  County,  Tex.,  and  he  is 
not  In  a  position  to  question  the  jurisdic- 
tion of  the  district  court  over  the  subject- 
matter.  He  voluntarily  sought  and  invoked 
the  jurisdiction  of  that  court  for  the  recov- 
ery of  the  land.  The  case  had  been  pending 
for  11  years.  The  defendants  had  the  right 
to  insist  upon  termination  of  the  litigation, 
and,  in  view  of  the  length  of  time  the  case 
had  been  pending,  the  trial  court  was  well 
warranted  in  overruling  the  application  for 
further  delay.  Cordova  v.  Grant,  248  U.  S. 
413,  30  Sup.  Ct.  138,  63  L.  Ed.  334. 

[S]  The  bills  of  exception  taken  to  the 
exclusion  of  the  testimony  of  the  witnesses 
Lucero,  Gomez,  Lowe,  and  Zambranos  fall  to 
disclose  the  objection  made  by  the  defend- 
ants to  the  evidence,  and  under  the  well- 
settled  rule  the  action  of  the  trial  court 
In  this  matter  cannot  be  reviewed.  Lumber 
Co.  v.  Railway  Co.,  106  Tex.  12,  155  S.  W. 
175 ;  Johnson  v.  Crawl,  55  Tex.  571 ;  Hallway 
Co.  v.  Jarrell,  38  Tex.  Oiv.  App.  425,  86  S. 
W.  632;  Grinnan  v.  Rousseaux,  20  Tex.  Civ. 
App.  19,  48  S.  W.  58,  781;  Hall  v.  Ray,  179 
S.  W.  1135,  and  numerous  other  cases  to 
the  same  effect.  In  the  condition  of  the 
bills,  this  court  Is  not  advised  of  the  objec- 
tions made  to  the  testimony,  but  there  were 
some  objections  which  might  have  been  urg- 
ed, and  we  presume  were  urged.  For  ex- 
ample,  some  of   the   testimony    was   based 
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upon  hearsay;  some  of  it  embodied  conclu- 
sions. The  testimony  of  the  witnesses  was 
taken  by  depositions,  and  the  Interrogato- 
ries referred  to  the  land  described  In  the  first 
and  second  amended  petition.  This  was 
different  land  from  that  described  in  the 
trial  amendment,  and  therefore  the  testi- 
mony of  the  witnesses  with  respect  to  posses- 
sion by  plaintiff's  grantors  of  the  land  de- 
scribed in  the  first  and  second  amendments 
was  irrelevant  Furthermore,  under  the  view 
of  the  case  hereinafter  indicated,  the  testi- 
mony, if  admitted,  could  not  have  affected 
the  final  result.  In  the  condition  of  the 
record  the  ruling  upon  the  testimony  of 
these  witnesses  presents  no  error. 

[4]  The  third  and  fourth  propositions  ad- 
vanced by  appellant  Involve  the  merits  of 
his  suit  Our  conclusion  is  that  under  the 
evidence  no  Judgment  properly  could  have 
been  rendered,  except  for  defendants.  This 
being  true,  any  error  of  the  court  with  re- 
spect to  his  instructions  was  harmless.  See 
cases  cited  1  Enc.  Dig.  848,  849.  The  con- 
siderations which  lead  to  the  conclusion 
that  this  was  the  only  proper  Judgment 
which  could  be  rendered  are  as  follows: 

[6]  The  burden  rested  upon  the  plaintiff  to 
show  title  In  himself  from  the  sovereignty 
of  the  soil,  title  by  limitation,  or  such  prior 
possession  of  the  property  as  would  entitle 
him  to  recover  against  the  defendant. 

It  is  not  pretended  that  plaintiff  has  a 
paper  title  from  the  sovereignty.  He  claims 
to  have  acquired  the  land  by  deeds  from  the 
Mexican  owners,  claiming  that  the  land  was 
Mexican  soil  prior  to  the  year  1898,  when 
by  a  sudden  change  of  the  Rio  Grande  it 
was  left  to  the  north  of  that  stream  Instead 
of  to  the  south  as  formerly.  The  plaintiff 
did  not  offer  to  show  that  the  persons  from 
whom  be  claimed  to  have  purchased  had 
any  paper*  title.  He  only  offered  in  evidence 
a  copy  of  a  deed  to  himself,  purporting  to 
have  been  signed  by  Felix  Lucero  and  wife, 
dated  November  9,  1906.  Plaintiff  offered  in 
evidence  no  other  written  instrument  tend- 
ing to  show  title  in  himself  or  those  under 
whom  he  claimed,  though  he  testified  that 
he  had  deeds  from  other  Mexican  owners 
which  had  been  destroyed  by  fire.  He  claim- 
ed under  no  deed'  of  record  in  this  county 
or  elsewhere  so  far  as  the  evidence  dis- 
closes, and  never  at  any  time  paid  any  taxes. 
Title  from  the  sovereignty  and  by  virtue  of 
the  3  and  5  years  statutes  of  limitation  Is 
thus  entirely  eliminated.  He  must  predi- 
cate his  right  of  recovery  upon  prior  posses- 
sion or  the  10-year  statute  of  limitation. 

[6]  There  Is  no  claim  that  plaintiff  him- 
self had  adverse  possession  of  the  land  for 
a  sufficient  length  of  time  to  acquire  title, 
but  he  does  claim  that  he  had  a  prior  pos- 
session by  virtue  of  which  he  is  entitled  to 
recover.  There  Is  testimony  that  shortly 
prior  to   and  subsequent   to   the   time   he 


claims  to  have  purchased  from  the  Mexican 
owners  he  went  in  person  upon  the  land  sev- 
eral times.  These  visits  to  the  land  were 
merely  casual,  and  In  no  sense  constituted 
possession.  He  testified  that  he  started  to 
Inclose  the  land,  but  never  completed  the 
fencing;  that  before  he  completed  inclosing 
the  same  he  was  called  away.  Schoonmaker 
testified: 

"I  built  this  fence  in  1907,  but  never  entirely 
completed  it.  It  is  a  fact  that  while  I  was 
down  there  building  that  fence  that  Mrs.  Clar- 
dy  came  down  there  and  told  me  that  was  her 
land,  and  that  I  must  leave.  I  left  after  that 
but  not  on  that  account  1  was  called  away; 
I  was  a  railroad  man,  and  I  was  ordered  back 
to  work  that  night  and  had  to  go.  I  never  com- 
pleted the  fence,  was  not  able  to  get  away  from 
work  for  over  90  days.  When  Mrs.  Clardy 
told  me  that  was  her  land,  I  told  her  I  bought 
that  land  and  paid  for  it.  She  told  me  that 
she  wanted  me  to  desist  from  building  that 
fence,  and  I  did  it  *  *  *  Mrs.  Clardy  came 
down  there  and  told  me  she  owned  the  land. 
She  told  me  to  quit  fencing  it  I  did  not  quit 
fencing  it  on  that  account,  as  I  said  I  was  or- 
dered back  to  work  that  night,  and  was  unable 
to  get  off  for  a  long  time  afterwards.  I  had 
put  up  all  the  fence  I  put  up  at  that  time.  No 
one  has  built  any  fences  there  since  then. 
Mrs.  Clardy  claiming  the  land  did  not  have  any- 
thing to  do  with  putting  the  other  wires  on  the 
fence;  if  I  had  not  returned  to  work  I  would 
have  completed  it.  *  *  *  After  Mrs.  Clardy 
told  me  that  she  owned  the  land  I  did  nothing 
with  the  land.  I  never  cultivated  the  land.  I 
was  unable  to  do  anything  more  with  the  land.** 

This  testimony  shows  that  Schoonmaker' s 
possession,  If  Indeed  he  can  be  regarded  as 
having  acquired  actual  possession,  was  cas- 
ual, and  such  as  it  was  he  voluntarily  aban- 
doned it.  Under  the  authorities  we  do  not  re- 
gard Schoonmaker  as  having  had  such  prior 
and  continuous  possession  as  would  enable 
him  to  maintain  the  action  against  the  de- 
fendants. Conn  r.  Marshburn,  169  S.  W. 
1113 ;  Wilson  v.  Palmer,  18  Tex.  592 ;  Hooper 
v.  Acuff,  159  S.  W.  934. 

[7]  The  question  then  arises  as  to  his  right 
to  recover  by  virtue  of  prior  possession  of 
the  alleged  Mexican  owners  from  whom  he 
claims  to  have  purchased  or  by  virtue  of 
title  acquired  by  those  owners  under  the 
10-year  statute  of  limitation.  Vernon's 
Sayles"  Ann.  Civ.  St  1914,  art  5675.  It 
would  be  useless  to  quote  the  evidence  offer- 
ed by  plaintiff  in  this  connection.  Suffice  it 
to  say,  that  it  wholly  falls  to  show  with  any 
degree  of  certainty  such  possession  of  the 
particular  land  sued  for  In  the  trial  amend- 
ed petition  as  would  authorize  a  recovery 
upon  the  theory  of  prior  possession  by  the 
alleged  Mexican  owners  sufficient  to  main- 
tain the  action  or  to  show  title  In  them 
under  the  10-year  statute. 

[8]  We  are  of  the  further  opinion  that  the 
undisputed  evidence  in  this  case  shows  that 
defendants  have  title  by  the  ten-year  statute 
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of  limitation.  The  defendants  acquired  title 
to  survey  No.  11  long  prior  to  the  time  plain- 
tiff claims  to  have  purchased  the  land  in 
controversy  from  the  alleged  Mexican  own- 
ers, and  prior  to  the  time  he  claims  to  have- 
taken  possession  by  building  a  fence  partial- 
ly around  the  land.  The  undisputed  evi- 
dence shows  that  prior  to  and  since  1907  the 
defendants  have  been  in  possession  of  the 
land  in  controversy  by  tenants  who  cultivated 
the  same.  They  paid  all  taxes  upon  the  land 
as  they  accrued.  The  evidence  shows  that 
defendants  have  had  peaceable  and  adverse 
possession  of  the  land  by  tenants  since  1907, 
claiming  title  to  all  of  the  lands  to  the  river, 
and  have  thus  acquired  title  under  the  10- 
year  statute,  unless  their  peaceable  posses- 
sion was  interrupted  by  the  filing  of  this 
suit. 

[I]  The  description  of  the  land  sued  for 
in  the  original  petition  does  not  Identify  the 
grant  in  which  it  is  situate.  The  field  notes 
do  not  close,  and  according  to  the  testimony 
they  Identify  and  describe  nothing.  The 
surveyor,  Montijo  (plaintiffs  witness),  tes- 
tified they  did  not  describe  anything.  The 
first  and  second  amendments  describe  a  dif- 
ferent tract  of  land,  and  embrace  no  part 
of  the  land  described  in  the  trial  amend- 
ment, except  a  small  triangular  tract  in  the 
southeast  corner  which  is  not  identified. 
In  this  condition  of  the  pleadings  it  seems 
that  limitation  continued  to  run  in  favor 
of  the  defendants  until  the  filing  of  the  trial 
amendment  on  March  31,  1919.  Henry  v. 
Whitaker,  82  Tex.  5,  17  S.  W.  509;  Taylor 
v.  Brown,  8  Tex.  Civ.  App.  261,  27  S.  W. 
911 ;  Bowles  v.  Smith,  84  S.  W.  381. 

For  the  reasons  indicated,  all  assignments 
are  overruled,  and  the  Judgment  affirmed. 


BUTLER  et  al.  v.  BORROTJM.     (No.  6315.) 

(Court  of  CSvil  Appeals  of  Texas.    San  Antonio. 

Dec.  31,  1919.    Rehearing  Denied 

March  10,  1920.) 

1.  Injunction  «=»126— Plea  of  not  guilty 
bt  trespasser  puts  landowner  on  proof 

OF  TITLE. 

Where  one  in  possession  of  land,  title  to 
which  he  claimed  to  have  secured  by  adverse 
possession,  sought  injunction  against  defend- 
ants, who,  as  he  alleged,  were  trespassing,  and 
for  the  purpose  of  avoiding  the  burden  of  an 
action  for  trespass  to  try  title  did  not  ask  for 
a  writ  of  possession,  but  defendants  filed  a  plea 
of  not  guilty,  such  plea  put  plaintiff  to  proof  of 
title. 

2.  Ejectment  «=»1,  96(1>— Trespass  to  tbt 
title  <S=»1,  41(L)  —  Possession  will  sup- 
port RECOVERY  AGAINST  NAKED  TRESPASSER. 

Suits  for  land,  in  ejectment  or  trespass  to 
try  title,  are  possessory  in  their  nature,  whether 


based  on  prior  possession  or  title ;  and  one  hav- 
ing prior  possession  of  land  is  not  required  to 
exhibit  his'  full  title  to  recover  against  a  mere 
trespasser. 

3.  Property  *=>9  —  Presumption  of  title 
from  possession. 

Possession  of  land  carries  with  it  only  a 
presumption  of  ownership. 

4.  Injunction  <J=»46  —  Trespasser  may  be 
enjoined  fbom  entering  on  and  damag- 
ing LAND. 

In  a  proper  case,  one  rightfully  in  posses- 
sion of  land  may  by  a  proper  showing  secure  an 
injunction  to  restrain  a  trespasser  from  entering 
to  commit  injuries. 

6.  Injunction  ®=>36(2)— Title  may  be  de- 
termined in  a  suit  to  enjoin  trespasses. 
In  a  suit  to  enjoin  trespasses,  issues  of  title 
and  right  to  the  writ  may  be  determined  in  the 
same  case;  but,  when  it  requires  facte  to  es- 
tablish title,  those  questions  of  fact  should  be 
submitted  to  the  jury. 

6.  Trespass  to  try  title  «=»38(1)— One  in 
possession  cannot  recover  against  mere 
trespasser  wherr  trespasser  shows  pos- 
sessor bad  no  title. 

The  rule  which  permits  a  plaintiff  in  an  ac- 
tion of  trespass  to  try  title  to  recover  against  a 
mere  trespasser,  on  proof  of  prior  possession 
without  further  evidence  of  tide,  is  a  rule  of 
evidence  only,  and  not  a  rule  of  estoppel,  and 
when  defendant  shows  affirmatively  that  the 
plaintiff  has  no  title,  and  thus  rebuts  the  pre- 
sumption arising  from  his  prior  possession,  de- 
fendant, though  a  mere  trespasser,  will  not  be 
disturbed. 

7.  Injunction  «=»123— Judgment  for  plain- 
tiff IN  SUIT  TO  ENJOIN  TRESPASS  NOT  WAR- 
RANTED, plaintiff  not  having  establish- 
ed TITLE. 

In  an  action  where  plaintiff  sought  an  in- 
junction to  prevent  defendants  from  trespassing 
on  land,  and  adopted  that  procedure  for  the 
purpose  of  relieving  himself  of  the  burden  of  es- 
tablishing title,  as  he  would  have  to  in  an  action 
at  law  to  try  title,  but  the  pleadings  put  in  issue 
plaintiffs  title,  and  there  was  a  showing  by  de- 
fendants controverting  plaintiff's  claim  of  title, 
judgment  in  his  favor  was  erroneous,  where  he 
merely  proved  possession. 

• 
Appeal  from  District  Court,  Bee  County; 
M  A.  Childers,  Judge. 

Suit  by  P.  Borroum  against  P.  B.  Butler 
and  another.  Prom  a  Judgment  for  plaintiff, 
defendants  appeal.    Reversed  and  remanded 

for  new  trial. 

i 

Lewright  &  Douglas  and  Chas.  F.  Guen- 
ther,  Jr.,  all  of  San  Antonio,  for  appellants. 

Dougherty  &  Dougherty,  Chambliss  & 
Baker,  and  Q.  O.  Robinson,  all  of  Beeville, 
for  appellee. 

COBBS,  J.  Appellee  brought  this  suit 
against  appellants,  alleging  "he  is  the  owner 
of,  in  fee  simple,"  and  in  possession  of,  the 
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land  described  in  the  petition,  and  specially 
pleads  bis  title  of  limitation  of  three,  five, 
and  ten  years'  adverse  possession  and  that 
such  possession  gave  him  "full  title."  He 
further  alleges:  That  on  or  about  the  8th 
day  of  February,  1919,  the  said  defendants, 
P.  B.  Butler  and  A.  B.  Butler,  and  their 
agents,  servants,  and  employes,  unlawfully 
and  without  right  or  authority  entered  in 
and  upon  plaintiffs  said  land  and  premises, 
and  while  plaintiff  was  in  the  quiet  and 
peaceable  possession  thereof,  and  did  then 
and  there  dig,  construct,  and  make  post 
holes  in  and  on  same,  and  set  and  place 
posts  therein,  and  did  continue  to  dig  such 
holes  and  set  and  place  such  posts,  and  were 
preparing  to  put  and  place  wire  on  such  posts, 
and  were  preparing  to  erect  and  construct  a 
complete  fence  across  the  said  land  of  plain- 
tiff, without  authority  of  law,  of  the  said  land 
and  premises  aforesaid,  and  to  dispossess 
plaintiff  of  at  least  a  large  part  of  the  same, 
and  to  take  the  same  into  the  possession  of 
the  said  defendants,  until  they  were  restrain- 
ed from  so  doing  by  a  temporary  writ  of  in- 
junction issued  from  this  honorable  court 
That  said  fence  which  said  defendants  were 
attempting  to  construct  is  about  on  the  fol- 
lowing lines:  Beginning  on  western  bound- 
ary of  said  survey  patent  No.  239,  where 
same  is  crossed  by  the  aforesaid  creek; 
thence  about  S.  20*  E.  at  about  700  varas; 
thence  about  N.  70°  E.  at  about  900  varas  to 
said  creek,  and  would  segregate  and  take 
from  the  possession  of  plaintiff  all  of  that 
tract  of  land  Inclosed  by  said  line  and  said 
creek,  and  defendants  have  surveyed  and 
marked  said  line.  He  also  alleges  that  appel- 
lants were  cutting  down  trees,  appropriating 
them  to  their  own  use  to  his  damage  $1,000, 
and  alleged  further  that  he  would  suffer  an 
irreparable  injury  should  he  be  dispossessed 
■  by  defendants,  for  they  are  endeavoring  to  get 
plaintiff  in  such  an  attitude  as  that  it  will 
be  necessary  for  him  to  bring  a  suit  in  tres- 
pass to  try  title  to  recover  possession  from 
them,  and  to  thereby  place  the  burden  of 
proof  upon  this  plaintiff,  and  take  advantage 
of  whatever  force  and  effect  and  presump- 
tion that  possession  might  give  them  in  such 
a  suit  in  trespass  to  try  title,  and  said  de- 
fendants are  trying  to  put  plaintiff  in  such 
attitude  of  having  voluntarily  surrendered 
possession  of  same  to  defendants,  and  then 
to  take  advantage  of  such  fact  in  a  suit  to 
recover  the  title  and  possession,  which  plain- 
tiff would  be  forced  to  bring.  He  further 
alleged  a  peaceable  possession  of  30  years, 
and  avers,  if  be  allowed  appellants  to  tres- 
pass on  the  land  and  dispossess  him,  •  he 
would  suffer  irreparable  injury,  and  would 
be  compelled  to  sue  defendants  in  order  to 
repossess  himself,  and,  if  he  did  not  do  so,  it 
would  be  a  circumstance  against  him.  And 
his  prayer  for  relief  is  only  for  an  injunc- 
tion, damages,  and  for  costs. 


Appellants  answered  by  way  of  exception 
and  plea  of  "not  guilty,"  to  which  appellee 
replied  by  first  supplemental  petition,  and 
excepted  because  the  same  was  an  inappro- 
priate plea,  and  does  not  put  in  issue  any  of 
the  rights  or  equities  asserted  by  plaintiff. 
We  believe  it  will  aid  in  having  a  better  un- 
derstanding of  appellee's  theory  of  the  case 
to  set  forth  the  motion  appellee  made  at  the 
conclusion  of  the  case  for  an  instructed  ver- 
dict, which  is  as  follows: 

"  •  •  •  First,  because  it  appears  from  the 
undisputed  evidence  adduced  on  the  trial  of  this 
case  that  the  plaintiff  was  in  the  actual  posses- 
sion of  that  portion  of  the  Thomas  Powell  sur- 
vey, claiming  the  same  as  his  own,  at  the  time 
that  defendants  entered  thereon  and  endeavored 
to  construct  a  fence  across  such  tract.  Second, 
because  it  further  appears  from  the  undisputed 
testimony  that  the  defendants  were  naked  tres- 
passers upon  said  tract  of  land,  and  had  no  title 
nor  any  possession  thereto ;  and  because  it  fur- 
ther appears  from  the  undisputed  testimony  that 
the  defendants,  and  each  of  them,  when  ordered 
to  desist  from  the  construction  of  said  fence  and 
the  causing  of  waste  upon  said  premises  by  the 
'cutting  of  posts  and  the  digging  of  holes  re- 
fused to  desist,  and  insisted  upon  their  purpose, 
and  continued  to  trespass  upon  the  land  so  ac- 
tually occupied  and  possessed  by  plaintiff,  and 
have  declared  their  purpose  in  this  court  that 
they  will,  notwithstanding  any  objection  or  op- 
position by  plaintiff  thereto,  continue  such  tres- 
passes, unless  they  are  restrained  by  order  of 
this  court." 

The  court  overruled  the  motion  and  gave 
to  the  jury  three  issues  to  find,  which  with 
their  answers  are  as  follows: 

"(1)  Did  the  plaintiff,  P.  Borroum,  prior  to 
aad  at  the  time  of  the  alleged  trespasses  set  up 
in  plaintiff's  petition,  have  actual,  peaceable, 
and  adverse  possession  of,  cultivating,  using,  or 
enjoying  the  tract  of  land  described  in  plaintiff's 
petition  in  controversy  herein? 

"Answer:    Yes. 

"The  undisputed  evidence  shows  that  on  or 
about  the  day  of  August,  1918,  the  de- 
fendants had  a  line  surveyed  across  the  tract  of 

land  in  dispute,  and  that  on  or  about  the 

day  of  February,  1919,  the  defendants  -undertook 
to  build  a  fence  along  the  line  of  said  survey. 
You  will  kindly  answer  the  following  questions : 

"(2)  Did  the  defendants,  or  either  of  them, 
have  permission  from  the  plaintiff  to  make  such 
survey? 

"Answer :   No. 

"(3)  Did  the  defendants,  or  either  of  them, 
have  permission  from  the  plaintiff  to  build  said 
fence? 

"Answer:   No." 

[1]  The  pleading  of  appellee,  his  motion 
for  an  Instructed  verdict,  and  the  charge  of 
the  court  all  show  appellee  seeks  to  recover 
possession  of  a  tract  of  land  through  the  me- 
dium of  an  injunction.  He  pleaded  his  title 
by  limitation,  having  every  element  of  a  suit 
in  trespass  to  try  title,  though  in  his  prayer 
he  did  not,  as  in  such  cases,  ask  for  a  writ 
of  possession,  setting  oat  his  title  specially. 
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but  sought  equitable  relief  through  an  In- 
junction to  secure  and  maintain  his  posses- 
sion of  the  land,  as  though  his  prayer  was 
common  to  the  usual  ones  in  trespass  to  try 
title  cases.  Defendants  put  him  to  the  proof 
of  his  title  by  plea  of  "not  guilty."  Har- 
lan v.  Haynle,  9  Tex.  462 ;  Stroud  v.  Spring- 
field, 28  Tex.  671;  O'Connor  v.  Luna,  75  Tex. 
5»4,  12  S.  W.  1125. 

[2,  S]  From  the  view  we  take  of  this  case 
It  Is  really  not  necessary  to  pass  upon  all  the 
rulings  of  the  court,  or  as  to  the  sufficiency 
of    the  pleadings,  or  testimony  admitted  or 
rejected  over  objections.    All  suits  for  land 
In   ejectment  or  in  trespass  to  try  title  are 
possessory  in  their  nature,  whether  based 
upon  a  prior  possession  or  title,  and  'this  one 
does  not  depart  very  far  In  its  allegations, 
except  In  the  prayer  for  relief.    It  is  true  one 
having  prior  possession  of  land  is  not  re- 
quired to  exhibit  his  full  title  to  recover 
against  a  mere  naked  trespasser.    Such  pos- 
session only  carries  with  it  the  presumption 
of    ownership,    nothing   more.     Lazarus   v. 
Phelps  et  al.,  156  U.  S.  202, 15  Sup.  Ct.  271, 39 
X».  Ed.  397;  Lockett  v.  Glenn  (Sup.)  65  S.  W. 
482;  Railway  Co.  v.  Cusenberry,  86  Tex.  525, 
26  S.  W.  43;    Robertson  v.  Kirby,  25  Tex. 
Civ.  App.  4.72,  61  S.  W.  967;    Richardson  v. 
Houston  Oil  Oo.,  176  S.  W.  628. 

[4-7]  Here  we  have  a  case  in  which  the 
right  of  recovery  is  based  solely  upon  an  al- 
leged title  by  possession  claimed  to  be  ac- 
quired by  virtue  of  the  statute  of  limitations 
of  three,  five,  and  ten  years;  and  plaintiff 
further  alleged  that  the  two  said  surveys 
were  patented  to  Thomas  Powell,  assignee  of 
David  White,  and  that  there  is  an  outstand- 
ing title  In  said  Thomas  Powell,  or  his  heirs, 
and  that  by  reason  of  the  possession  of 
plaintiff,  and  the  happening  of  the  other  mat- 
ters hereinbefore  alleged  In  his  pleas  of 
three,  Ave,  and  ten  years  statutes  of  lim- 
itation, plaintiff  has  acquired  such  outstand- 
ing title  to  said  tract  of  363  acres  by  the 
statute  of  limitation. 

His  theory  is  being  in  possession  implies 
be  is  the  owner,  which  tinder  the  statutes 
gives  him  the  right  to  maintain  this  suit 
(article  4643),  and  thereby  Is  entitled  to  his 
remedy  by  injunction.  An  examination  of 
the  record  shows  that  an  issue  of  fact  was 
tendered  by  appellant  on  the  title  and  pos- 
session of  appellee  to  the  land  sued  for,  who 
himself  introduced  much  evidence  thereon. 
Appellee's  title  and  possession  and  alleged 
ownership  being  thus  put  in  issue  by  appel- 
lants' pleading  and  proof,  as  well  as  by  his 
own  proof,  he  asked  the  court  to  submit  the 
further  additional  question  to  the  jury,  to 
which  the  Jury  answered  "Yes,"  to  wit : 

"Was  the  plaintiff  in  actual  possession  of  the 
portion  of  the  Thomas  Powell  surveys,  south  of 
the  Dry  Medio  creek,  over  which  the  fence  was 
being  built  at  the  time  the  defendants  began  the 
construction  of  same!" 


But  he  refrained  from  demanding  a  find- 
ing on  his  title  by  limitations.  In  this  state 
of  the  record  appellants  asked  the  court  to 
submit  to  the  jury  three  special  charges  con- 
taining correct  statements  of  the  law  of  limi- 
tations under  the  ten-year  statute,  and  in  the 
last  to  find  If  the  appellee  ever  recognized  or 
admitted  the  claim  of  A.  B.  Butler  to  the 
land.  Both  his  title  by  limitation  and  his 
admission  having  been  made  an  issue  in  the 
case  by  some  evidence  on  the  subject,  the  is- 
sue of  ownership  by  limitation  should  have 
been  submitted  to  the  jury  to  find  upon. 

In  the  outset  It  cannot  be  denied  that,  gen- 
erally speaking  and  in  proper  case,  one  right- 
fully prior  In  possession  of  land  may"  by  a 
proper  showing  secure  an  Injunction  to  re- 
strain a  mere  naked  trespasser  from  enter- 
ing to  commit  injuries.  Usually  It  should  be 
based  upon  a  title  that  can  be  established  by 
law,  whether  by  a  prior  possession  against  a 
trespasser  or  regular  chain  of  transfers  from 
the  sovereignty  on  down;  but  he  must  be  the 
owner,  whether  inferred  from  possession  or 
In  fact. 

In  this  case  the  appellee  did  not,  In  his  pe- 
tition or  proof,  stand  upon  his  naked  right  of 
possession,  but  grounded  it  upon  certain 
transfers  and  his  possession  for  a  certain 
length  of  time  to  mature  limitation,  and  re- 
lied upon  an  outstanding  title  In  Thomas 
Powell  or  his  heirs,  which  he  claimed  he  ac- 
quired by  limitation.  He  brings  appellants 
Into  court,  -not  alone  to  defend  against  a 
mere  naked  possession,  but  by  virtue  of  an 
alleged  possession  which  he  claims  secured 
him  a  title  by  virtue  of  the  statute  of  limita- 
tion. That  is  what  he  is  called  to  answer. 
The  appellants  accept  the  "gage  of  battle" 
and  put  him  upon  proof  of  all  his  allegations 
of  title.  Having  pleaded  a  possession  merg- 
ing In  a  title  secured  by  the  means  set  forth 
therein,  his  allegations  and  proof  must  cor- 
respond. 

There  are  here  two  prominent  issues  to 
be  proven.  The  first  1b  the  requisite  posses- 
sion, and  the  second  is  for  the  full  length 
of  time  to  perfect  title,  and  the  third  in  ac- 
quiring the  outstanding  title.  The  appellee 
contented  himself  by  securing  a  submission 
of  an  issue  and  finding  solely  on  the  first; 
that  1b,  on  naked  prior  possession.  The  ap- 
pellants, still  contesting  the  title  and  right 
of  possession,  sought  to  secure  from  the  jury 
an  answer  to  the  other  necessary  requisites 
to  determine  the  ownership  and  alleged  title 
secured  by  limitations,  and  as  to  the  recog- 
nition of  appellants'  title  by  appellee.  The 
court  refused  to  submit  either  issue.  The 
appellants,  denying  appellee's  claim  to  the 
land,  Introduced  some  evidence  upon  the  is- 
sue, and  were  entitled  to  have  the  determina- 
tion of  the  title  on  the  appellee's  alleged 
claim,  and  whether  the  appellee  admitted 
such  title  or  not  to  defeat  the  claim,  because 
at  last   the  issues  resolved    themselves   to 
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one  of  title,  which  appellee,  having  set  forth 
in  his  pleading  the  basis  of  his  right,  could, 
not  escape,  and  he  was  compelled  to  meet 
the  issues  raised  by  the  pleadings  of  both 
parties  and  the  evidence,  and  recover,  if  at 
all,  upon  the  strength  of  his  own  title. 

While  it  is  true,  as  contended  by  appellee, 
In  this  state  the  issues  of  title  and  right  to 
the  writ  can  be  determined  in  the  same  case, 
for  the  title  may  be  a  legal  or  equitable  one, 
yet  when  It  requires  some  facts  to  establish 
it  those  facts  are- questions  for  the  Jury,  and 
when  affirmatively  established  the  right  vel 
won  to  the  equitable  relief  follows  from  that 
determination.  We  do  not  understand  that 
appellants  in  the  least  dissent  therefrom. 

The  issue  seems  sharply' drawn  here;  the  ap- 
pellee claiming,  by  virtue  of  his  prior  posses- 
sion, he  may  restrain  the  defendants  from 
committing  the  alleged  contemplated  trespass- 
es, without  proving  any  title  whatever,  though 
the  suit  is  predicated  upon  one  by  limitation. 
That  is,  generally  speaking,  a  correct  state- 
ment of  the  law.  That  position,  as  applicable 
here,  is  sharply  contested  by  appellants,  who 
assert  that,  when  the  appellee  fails  to  es- 
tablish his  right  to  land  upon  a  title  alleged 
by  him,  which  he  comes  to  defend  against, 
and  makes  an  issue  of  fact  as  to  that  pos- 
session, ownership,  or  claims  the  land  him- 
self, it  becomes  an  issue  of  fact  for  the  Jury 
on  the  controverted  title. 

In  this  we  do  not  overlook  the  law  that  one's 
prior  possession  as  against  a  mere  subsequent 
naked  trespasser,  as  stated,  Is  sufficient  to  re- 
cover the  possession,  and  when  there  are  suffi- 
cient facts  established  for  equitable  relief  an 
injunction  will  issue.  But  In  a  case  such  as 
this,  based  upon  a  limitation  title  and  plead- 
ing, and  also  alleging  an  outstanding  title  in 
Powell,  which  he  seeks  to  establish  and  ma- 
ture In  himself  by  limitation,  a  case  is  made 
that  requires  proof  to  perfect  Here  the  ap- 
pellants met  all  the  Issues  with  some  evi- 
dence, and  upon  the  alleged  contention  offer- 
ed to  prove  that  appellee  recognized  or  admit- 
ted the  claim  of  A.  B.  Butler  to  ownership  of 
said  land,  and  asked  the  court  to  submit  that 
issue  to  the  Jury,  which  was  refused. 

There  is  a  very  clear  statement  of  the  law, 
made  by  Chief  Justice  Pleasants,  as  to  the 
effect  of  prior  possession,  in  Richardson  v. 
Houston  Oil  Co.,  176  8.  W.  630,  which  we 
quote  with  approval: 

"The  rule  which  permits  a  plaintiff  in  an  ac- 
tion of  trespass  to  try  title  to  recover  against  a 
mere  trespasser  upon  proof  of  prior  possession, 
without  further  evidence  of  title,  is  a  rule  of 
evidence  only,  and  not  a  rule  of  estoppel,  and 
when  the  defendant  shows  affirmatively  that  the 
plaintiff  has  no  title,  and  thus  rebuts  the  pre- 
sumption arising  from  his  prior  possession,  it 
seems  to  be  the  law  that  the  possession  of  the 
defendant,  though  he  is  a  mere  trespasser  with- 
out any  title,  will  not  be  disturbed.  Robertson 
v.  Kirby,  25  Tex.  Civ.  App.  472,  61  S.  W.  967." 
Mayers  v.  Pnxton,  78  Tex.  199,  14  8.  W.  568; 
Railway  Co.  v.  Cusenberry,  86  Tex.  529,  26  S. 


W.  43 ;  House  v.  Reavis, : 
1063. 


Tex.«31,  35  S.  W. 


Nor  do  we  think  the  allegations  and  proof 
in  this  case  entitle  appellee  to  the  injunction. 
Lutcher  et  al.  v.  Norsworthy  et  al.,  27  S. 
W.  630 ;  Paul  v.  City  of  El  Paso  et  aL,  131 
S.  W.  489. 

On  the  trial  of  this  case  the  appellee  did 
not  merely  show  a  prior  possession  and  rest 
his  case  on  Chat,  but  as  said  in  his  brief: 

"Plaintiff  rested  his  right  to  restrain  the  de- 
fendants, who  were  openly  and  admittedly  tort- 
feasors, upon  the  grounds:  (a)  That  he  was 
and  had  been  in  open  and  undisputed  and  peace- 
able possession,  by  actual  inclosure,  for  a  pe- 
riod of  more  than  25  years  next  before  defend- 
ants endeavored  to  break  his  close;  and  (b) 
that  he  had  acquired  title  thereto  aa  against  de- 
fendants and  all  other  persons  by  the  statutes 
of  five  and  ten  years  limitation. 

"After  the  introduction  of  the  two  patents, 
plaintiff  offered  the  following  evidence  of  his 
title  and  possession :  (1)  Deed  from  J.  W.  Croft 
and  K.  Croft  to  Jesse  Borroum,  dated  Septem- 
ber 21, 1881.  Conveys  all  of  the  two  tracts  (de- 
scribing them)  'lying  south  of  the  left-hand 
prong  of  the  Dry  Medio  creek.'  This  deed  wu 
duly  recorded  in  Book  K,  page  220,  Deed  Rec- 
ords of  Bee  County,  Texas,  August  25,  1885. 
(2)  Deed  from  Jesse  Borroum  to  Peterson  Bor- 
roum,  dated  October  13,  1890,  conveying,  among 
other  lands,  an  undivided  one-half  of  die  land 
conveyed  by  the  deed  from  the  Crofts  to  Jesse 
Borroum,  supra,  by  express  reference  to  deed 
and  record.  (3)  Deed  from  Jesae  T.  Borroum  to 
P.  Borroum  to  the  other  undivided  one-half  of 
the  two  Thomas  Powell  surveys,  describing  the 
same  by  patent  number  and  volume  number. 
This  deed  was  dated  the  24th  day  of  May,  1883, 
and  recorded  on  May  25,  1883." 

He  then  proceeded  and  did  offer  a  volume 
of  parol  testimony  embracing  many  pages 
contained  In  the  statement  of  facts,  too  vo- 
luminous to  set  out,  besides  some  document- 
ary evidence.  It  is  not  necessary  for  us  here 
to  determine  whether  it  shows  title  In  him, 
by  limitation  or  otherwise,  for  he  did  not 
secure  a  ruling  as  to  his  title  and  owner- 
ship from  the  trial  court,  or  a  finding  from 
the  Jury  that  he  had  established  the  elements 
which  the  law  would  declare  a  title,  for  that 
question  is  not  before  us.  Now  upon  this 
showing  on  his  possession  he  contends  for  his 
right  to  the  injunction.  He  bases  it,  among 
other  things,  upon  the  ground  that  the  undis- 
puted evidence  showed  he  had  title  by  limita- 
tions and  gives  that  as  a  reason  why  the 
court  did  not  submit  that  issue  to  the  jury. 
Appellee  is  mistaken  in  this  contention,  for 
the  evidence  was  not  undisputed.  If  so,  why 
submit  any  question  at  all  of  mere  possession 
for  the  Jury  to  find.  The  submission  of  the 
issue  to  the  jury  to  find  that  the  appellee 
was  in  possession  carries  with  it  the  sugges- 
tion that  there  was  a  question  In  appellee's 
own  mind  as  to  bis  possession,  much  less  that 
the  evidence  was  not  undisputed  as  to  his 
title  by  limitation.    If,  as  appellee  contends, 
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it  was  undisputed,  we  cannot  appreciate  why 
the  useless  thing  of  submitting  It  to  the  jury 
was  done,  instead  of  Instructing  their  verdict 
on  his  title. 

"We  believe  the  right  of  appellee  to  an  In- 
junction in  this  case  is  too  doubtful,  under 
the  pleading  and  evidence  introduced,  to  sus- 
tain the  judgment,  and  think  a  trial  should 
be  directed.  Burnley  v.  Cook,  13  Tex.  589, 
65  Am.  Dec.  79;  Lutcher  et  al.  v.  Nors- 
worthy,  27  S.  W.  630.  Whether  the  suit  be 
an  action  for  an  Injunction  by  virtue  of  pos- 
session for  the  relief,  or  to  recover  the  land 
on  account  of  the  same  alleged  possession, 
the  effect  Is  the  same,  and  will,  In  such  a 
dispute  between  the  parties,  require  as  high 
degree  of  proof  In  the  one  as  in  the  other. 
The  appellee  has  not  proven  a  record  title, 
or  established  one  by  the  statute  of  limita- 
tions, so  far  as  any  finding  from  the  jury 
is  shown,  and  has,  for  the  reasons  given, 
not  shown  himself  the  owner  of  the  land 
entitling  him  to  the  writ.  We  are  not  called 
upon  to  say  whether  he  showed  a  title  by 
limitations,  for  he  did  not  allow  that  Issue 
to  be  submitted,  and  that  question  Is  not  be- 
fore us.  But  we  do  say  that  it  was  disputed, 
and  therefore  It  cannot  be  here  determined 
as  a  matter  of  law.  It  was  not  so  deter- 
mined below,  and  cannot  be  passed  upon 
here. 

The  appellee  has  presented  a  very  able 
and  interesting  argument  on  his  theory  of 
the  case.  It  shows  much  care,  research,  and 
ability.  He  admits  the  suit  Is  brought  in 
the  present  form  to  secure  the  relief,  without 
the  necessity  of  bringing  an  action  in  tres- 
pass to  try  title,  which  would  compel  him 
to  prove  his  title  In  order  to  recover.  That 
might  have  been  well  enough,  If  he  had  not 
by  his  pleading  and  proof,  and  the  appel- 
lant likewise  bad  not,  put  his  possession  and 
'  title  to  the  proof,  and  then  failed  to  get  a 
finding  on  his  title,  as  well  as  possession. 
That  having  been  done  by  both  sides,  and 


no  finding  on  his  title  determined,  the  appel- 
lee has  failed  to  present  a  case  of  owner- 
ship that  a  court  of  equity  can  grant  the 
particular  relief  prayed  for.  He  must  go 
further. 

For  the  reasons  given,  the  judgment  of 
the  court  Is  reversed,  and  the  cause  remand- 
ed for  a  new  trlaL 


BUTLER  et  al.  v.  PERDUE.    (No.  2182.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Dec.  11,  1919.     Rehearing  Denied 

Jan.  8,  1920.) 

Appeal  from  District  Court,  Fannin  County; 
Ben  H.  Denton,  Judge. 

Action  by  A.  Li.  Perdue  against  W.  J.  Butler 
and  another.  From  a  judgment  for  plaintiff 
against  the  named  defendant,  such  defendant  ap- 
peals.   Reversed,  and  cause  remanded. 

Cunningham  &  McMahon,  of  Bonhan,  for  ap- 
pellant. 
Bosser  Thomas,  of  Dallas,  for  appellee. 

LEVY,  J.  The  appellee  brought  the  suit 
against  appellant  and  Paul  Butler  for  damages, 
alleging  that  he  was  not  permitted  to  cultivate, 
as  a  tenant,  certain  land  rented  to  him  for  the 
year  1916.  The  defendants  answered  by  gen- 
eral denial.  Trial  was  had  before  a  jury,  and 
on  a  special  verdict  a  judgment  was  rendered 
against  appellant  for  $600. 

On  a  former  appeal  the  judgment  was  re- 
versed on  an  erroneous  charge.  199  S.  W.  1176. 
After  a  careful  consideration  of  the  evidence, 
we  conclude  that  we  are  unable  to  sustain,  in 
point  of  fact,  the  finding  of  the  jury  to  the  ef- 
fect that  a  contract  was  actually  entered  into 
between  the  parties.  In  view  of  the  result,  we 
do  not  discuss  the  evidence. 

The  fourth  assignment  of  error  is  sustained, 
and  the  judgment  la  reversed  and  the  cause 
remanded. 
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ABANDONMENT. 

See  Easements,  €=»30,  32. 

ABATEMENT  AND  REVIVAL 

See  Appeal  and  Error,  G=*&1Q?  Railroads,  «=> 
5%. 

VI.  WAIVER  OF  OROTTND8  OF  ABATE. 

MENT  AND  TIME  AND  MANNER 

OF  PLEADING  IN  GENERAL. 

®=>83  (Tex.Civ.App.)  A  plea  in  abatement 
should  precede  a  general  demurrer,  as  such  a 
plea  cannot  be  sustained  and  still  have  an 
adjudication  on  the  merits  which  result  from 
the  sustaining  of  a  general  demurrer  and  a 
refusal  to  amend. — Becker  v.  Becker,  218  S.  W. 
642. 

©=»84  (Tenn.)  Variance  between  pleading  and 
process  is  technical  in  character,  and  it  is  too 
late  to  take  advantage  of  same  after  pleading 
to  the  merits;  therefore,  after  defendant  filed 
plea  in  bar  to  an  action,  which  was  begun  by 
injured  party  and  revived  in  the  name  of  his 
widow,  it  is  too  late  to  assert  that  the  order 
of  revival  did  not  allow  the  widow  to  recover 
damages  for  wrongful  death,  such  damages  be- 
ing prayed  in  the  declaration. — Carter  v.  Red- 
mond, 218   S.  W.  217. 

An  objection  to  a  variance  between  plead- 
ing and  process  comes  too  late,  where  made 
for  the  first  time  after  judgment,  and  delay 
cannot  be  excused  on  the  ground  that  defend- 
ant sought  to  present  the  matter  by  instruc- 
tions;   instructions  not  being  pleadings.— Id. 

ABDUCTION. 

II.    PROSECUTION  AND  PUNISHMENT. 

<3=>I7  (Tex.Cr.App.)  In  a  prosecution  for  ab- 
duction, where  the  indictment  did  not  charge 
that  after  the  abduction  defendant  married  the 
girl,  and  it  appeared  that  he  abducted  her  with 
the  intent  of  forcing  her  into  a  marriage  with 
himself,  he  was,  under  Pen.  Code  1911,  art. 
1059,  guilty  only  of  a  misdemeanor,  punishable 
by  fine,  and  a  charge  authorizing  a  conviction 
for  felony  pursuant  to  article  1062,  denouncing 
abduction  with  intent  of  forcing  the  woman  into 
prostitution,  was  erroneous.— De  Hart  v.  State, 
218  S.  W.  1047. 

ABSTRACT  PROPOSITIONS. 

See  Appeal  and  Error,  €=>761. 

ABSTRACTS  OF  TITLE. 

See  Injunction,  €=>129. 

ACCIDENT  INSURANCE. 

See  Insurance,  €=3145,  198,  291,  046. 


ACCOMMODATION  PAPER. 

See  Bills  and  Notes,  €=»63;  Partnership,  <8=> 
146, 176  j  Principal  and  Surety,  «=>169;  Sub- 
rogation, ' 


ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement. 

ACCOUNT. 

See  Executors  and  Administrators,  <£=»510; 
Guardian  and  Ward,  €=>62;  Partnership,  G=> 
104,  155,  183;  Taxation,  «=>565. 

ACCOUNT,  ACTION  ON. 

<S=»6(3)  (Mo.App.)  A  suit  upon  a  quantum 
meruit  for  services  rendered  is  not  a  suit  on 
an  account,  within  Rev.  St.  1909,  f  1832,  re- 
quiring itemized  statement  of  an  account  al- 
leged in  petition  to  be  attached  thereto;  an 
"account"  being  a  detailed  statement  of  the 
mutual  demands,  in  the  nature  of  a  debt  and 
credit  between  parties,  arising  out  of  contract. 
—Pollard  v.  Carlisle,  218  S.  W.  921. 

ACKNOWLEDGMENT. 

See  Appeal  and  Error,  ®=>1050;  Cancellation 
of  Instruments,  <£=>18;   Mines  and  Minerals, 

4^ta«^81. 

II.  TAKING  AND   CERTIFICATE. 

<8=>4f  (Tex.Civ.App.)  In  partition  suit  of  prop- 
erty conveyed  to  plaintiff  by  a  divorced  woman, 
but  claimed  by  her  to  be  conveyed  to  plain- 
tiff merely  as  trustee  to  recover  possession 
from  her  former  husband,  but  alleged  by  plain- 
tiff to  constitute  an  absolute  conveyance,  wheth- 
er the  certificate  of  acknowledgment  was  val- 
id was  immaterial,  since,  if  title  otherwise  pass- 
ed, failure  of  acknowledgment  would  not  ren- 
der it  inoperative.— Alien  v.  Williams,  218  S. 
W.  135. 

m.  OPERATION    AND    EFFECT. 

■©=55(2)  (Tex.Civ.App.)  A  married  woman  is 
not  estopped  by  the  certificate  of  a  notary  to 
deny  her  want  of  knowledge  of  the  terms  of  a 
lease  which  she  was  led  to  believe  by  the 
grantee  and  notary  was  different  from  the  one 
actually  signed  and  different  from  the  one  she 
had  agreed  to  make. — Davis  v.  Burkholder,  218 
S.  W.  1101. 

ACTION. 

See  Abatement  and  Revival;  Dismissal  and 
Nonsuit. 

II.  NATURE  AND  FORM. 

<8=25(2)  (Tex.Civ.App.)  Vendor's  petition,  al- 
leging that  vendor's  notes  on  other  land  re- 
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eeived  for  the  land  sold  were  valueless,  held 
to  state  a  cause  of  action  in  equity  for  rescis- 
sion and  recovery  of  the  property  transfer- 
red, and  not  a  suit  for  damages.— Kiehu  v.  Will- 
mann.  218  S.  W.  15. 

®=>27(1)  (Mo.App.)  A  petition  alleging  that 
plaintiff,  through  her  husband,  purchased  pads 
advertised  as  a  cure  for  rupture  from  defendant, 
that  defendant  represented  them  to  be  safe  and 
absolutely  harmless,  that  such-  pads  contained 
deleterious,  irritant,  and  corrosive  ingredients, 
that  defendant  sold  plaintiff  such  pads  negligent- 
ly and  carelessly,  without  warning  of  the  dan- 
gerous properties  thereof,  that  defendant  knew 
or  should  have  known  the  character  of  the  pads, 
and  that  she  was  injured  by  their  use,  states  a 
cause  of  action  ex  delicto,  and  not  ex  contractu. 
— Harmon  v.  piapao  Laboratories.  218  S.  W. 
701. 

m.  JOINDER,  SPLITTING,   CONSOLI- 
DATION. AND  SEVERANCE. 

<S=>45(4)  (Tex.Civ.App.)  The  commissioners' 
court  of  Henderson  county  having  wholly  sup- 
planted the  officials  of  the  several  road  dis- 
tricts, one  having  claims  against  two  road 
districts  might  properly  join  the  same  in  an 
action  against  the  commissioners'  court.— Mc- 
Donald v.  Axtell,  218  S.  W.  663. 
<g=»47  (Tex.Civ.App.)  Where  the  two  causes  of 
action  arose  out  of  the  same  transaction  the; 
may  be  joined,  though  one  was  for  breach  of 
contract  and  the  other  for  tort. — American 
Automobile  Ins.  Co.  v.  Struwe,  218  S.  W. 
534. 

<&=>50(1)  (Tex.Civ.App.)  The  question  of  mis- 
joinder of  parties  and  causes  of  action  is  a 
matter  largely  within  the  discretion  of  the 
trial  judge— Spitzer  v.  Smith,  218  S.  W.  599. 
®=>50(3).  (Tex.Civ.App.)  One  injured  in  a  col- 
lision with  a  motorcar  may  in  the  same  action 
join  the  owner  of  the  vehicle  and  an  insurer, 
even  though  the  insurer  was  liable  only  after 
judgment  had  been  awarded  against  the  own- 
er, and  the  cause  of  action  against  the  owner 
sounded  in  tort  and  that  against  the  insurer 
was  based  on  contract;  the  two  causes  of  ac- 
tion arising  out  of  the  same  transaction. — 
American  Automobile  Ins.  Co.  v.  Struwe,  218 
S.  W.  534. 

ACT  OF  GOD. 

See  Carriers,  <8=>215. 

ADJOINING  LANDOWNERS. 

See  Boundaries. 

ADMINISTRATION. 

See  Executors  and  Administrators. 

ADOPTION. 

See  Deeds,  <8=>105. 

ADULTERY. 

See  Divorce,  «=>45,  108,  141,  179. 

ADVERSE  POSSESSION. 

See  Easements,  <S=>30,  32;    Limitation  of  Ac- 
tions, <S=il27. 

I.   NATURE    AND    REQUISITES. 
(B)  Actual  Possession. 

®=3l4  (Ky.)  No  length  of  time  without  actual 
possession  would  ever  ripen  defendant's  junior 
patent  into  a  valid  title  so  as  to  prevail  over 
that  of  plaintiffs.— Childers  v.  York,  218  S.  W. 
1027. 

<®=24  (Ky.)  The  strict  rule  applicable  to  or- 
dinary property  with  respect  to  the  character 
and  continuity  of  possession  is  not  applied  in 
cases  of  property  used  for  school    or  church 


purposes,  and  the  possession  of  such  property 
is  adverse  if  it  is  used  in  the  way  that  such 
property  is  ordinarily  used,  and  a  lot  adjoining 
a  lot  on  which  a  church  was  built  was  adverse- 
ly and  continuously  held  in  possession  where 
members  of  the  church  hitched  their  horses, 
stored  their  vehicles,  held  church  picnics,  etc., 
thereon. — Shutt  v.  Methodist  Episcopal  Church, 
218  S.  W.  1020. 

®=27  (Tex.Civ.App.)  Evidence  of  the  posses- 
sion of  plaintiff's  predecessors,  which  continued 
under  color  of  title  for  five  years  prior  to 
the  suspension  of  the  statute  on  January  28, 
1861,  having  been  accompanied  by  payment  of 
taxes  on  the  land  held  to  show  adverse  posses- 
sion.— Dupuy  v.  Dicks,  218  S.  W.  49. 

(E)   Duration    and    Continuity    of   Posses- 
sion. 

<8=»4I  (Tex.Civ.App.)  Where  judgment  was 
rendered  September  25,  1908,  which  divested 
from  plaintiff's  predecessor  all  title,  plaintiff's 
possession  coupled  with  that  of  her  predecessor 
did  not  ripen  into  title  under  the  ten-year  stat- 
ute of  limitations,  where  plaintiff's  suit  was 
filed  in  April,  1918,  and  the  owner  of  the  rec- 
ord title  filed  a  cross-action  in  July,  191S. — 
Conn  v.  Houston  Oil  Co.  of  Texas,  218  S.  W. 
137. 

<8=43(2)  (Tex.Civ.App.)  Where  plaintiff's  pred- 
ecessor in  title  was  ousted  of  possession  of  the 
land  by  decree  of  the  federal  court,  plaintiff 
cannot,  though  her  predecessor  continued  in 
possession  and  delivered  possession  to  her,  tack 
the  later  possession  with  the  earlier  posses- 
sion.—Conn  v.  Houston  Oil  Co.  of  Texas,  218 
S.  W.  137. 

(F>  Hostile  Character  of  Possession. 

<8=»63(7)  (Tex.Civ.App.)  The  five  years'  stat- 
ute of  limitations  barring  suits  to  recover  land 
does  not  begin  to  run  against  a  suit  on  the  ven- 
dor's lien  until  the  purchaser  asserts  a  claim 
to  the  land  hostile  to  the  lien. — Stone  v.  Robin- 
son, 218  S.  W.  5. 

<3=>63(7)  (Tex.Civ.App.)  Where  purchasers 
went  into  possession  with  knowledge  of  pur- 
chase-money note  and  lien  securing  it,  and  that 
it  must  be  paid,  and  held  in  privity  with  the 
vendor  through  deeds  down  to  themselves, 
their  possession  was  not  inconsistent  with  the 
rights  of  the  vendor  or  the  holder  of  the  note. 
— Ater  v.  Knight.  218  S.  W.  648. 
€=>66(2)  (Ark.)  Where  adjoining  owners  mis- 
takenly thought  a  division  fence  erected  by 
agreement  was  on  the  -true  line,  and  that  deed 
from  one  to  the  other  included  a  certain  10 
acres  on  the  other's  side  of  the  fence,  and  each 
cultivated  the  land  on  his  side  of  the  fence,  re- 
garding it  as  the  line  between  them,  the  grantee 
intending  to  claim  up  to  the  fence  and  holding 
the  10  acres  continuously  under  claim  of  own- 
ership for  more  than  7  years,  his  possession 
was  adverse,  and  divested  title  out  of  the  other 
owners  and  invested  it  in  him. — Blackburn  v. 
Coffee,  218  S.  W.  830. 

<g=»67  (Ky.)  Possession  by  a  church  of  lands 
under  a  deed  constituting  color  of  title  for 
more  than  15  years  gained  the  church  title 
thereto,  although  the  original  entry  was  not 
made  prior  to  the  execution  of  the  deed. — 
Shutt  v.  Methodist  Episcopal  Church,  21S  S. 
W.  1020. 

<g=o7l|2)  (Ky.)  Generally  speaking,  any  instru- 
ment, however  defective  or  imperfect  and  no 
matter  from  what  cause  invalid,  purporting  to 
convey  land  and  showing  the  extent  of  the 
tenant's  claim,  may  be  color  of  title. — Shutt  v. 
Methodist  Episcopal  Church,  218  S.  W.  1020. 
€=>7I(2)  (Tex.Civ.App.)  Where  a  duly  record- 
ed deed  conveying  land  was  signed  by  husband 
and  wife,  though  it  did  not  appear  that  the 
wife  was  examined  privily  and  apart  from  her 
husband,  such  conveyance  is  sufficient  color  of 
title  to  support  a  claim  of  title  by  limitations 
under  the  five-year  statute,  though  the  prop- 
erty being  the  separate  property  of  the  wife, 
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the  conveyance  was  void.— Dupoy  v.  Dicks,  218 
S.  W.  49. 

<S=»7I(3)  (Ky.)  It  is  not  a  necessary  element 
of  "color  of  title"  that  the  claimant  thereunder 
should  believe  it  to  be  valid,  nor  will  the  claim- 
ant's possession  be  any  the  less  adverse  be- 
cause he  has  knowledge  that  the  grantor  had 
no  title. — Shutt  v.  Methodist  Episcopal  Church, 
218  S.  W.  1020. 

<8=372  (Tex.Civ.App.)  The  three  years'  statute 
of  limitations  barring  suits  against  one  who 
had  title  from  sovereign  does  not  bar  an  action 
against  purchaser  under  an  executory  contract 
of  sale  by  the  holder  of  the  vendor's  lien. — 
Stone  v.  Robinson,. 218  S.  W.  5. 
<S=73  (Tex.Civ.App.)  The  3-year  statute  of 
limitations  of  peaceable  and  adverse  posses- 
sion under  title  or  color  of  title  from  and  un- 
der the  sovereignty  of  the  soil  does  not  apply 
in  favor  of  purchasers  of  land  in  suit  by  own- 
er of  vendor's  lien  to  foreclose  the  lien  on  the 
land.— Ater  v.  Knight,  218  S.  W.  648. 
<3=>82  (Tex.Civ.App.)  Where  one  claiming  un- 
der color  of  title  conveyed  the  land,  but  the 
deed  to  the  grantee,  who  was  placed  in  posses- 
sion, was  not  recorded  for  nearly  a  year,  the 
failure  to  record  the  deed  broke  the  chain  of 
possession,  and  the  grantor's  previous  posses- 
sion could  not  be  counted  in  making  up  the 
five-year  period,  though  the  land  was  shortly 
thereafter  reconveyed  to  bim. — Dupuy  v.  Dicks, 
218  S.  W.  49. 

Where  the  grantee  of  one  who  entered  on 
land  under  color  of  title  and  held  possession 
for  some  time  failed  to  record  his  deed  for 
about  a  year,  the  continuity  of  possession  was 
broken  and  the  running  of  the  statute  stopped, 
even  though  the  grantor  had  a  vendor's  lien  on 
the  land  for  the  purchase  price,  and  it  was 
subsequently    reconveyed    to    him.— Id. 

(G)  Payment  of -Taxes. 

®=>93  (Tex.Civ.App.)  Possession  for  five  years 
otherwise  sufficient  to-  ripen  into  title  under  the 
five-year  statute  is  insufficient,  where  during 
part  of  the  time  the  records  showed  that  the 
occupant  paid  taxes  on  land  other  than  that 
of  which  he  was  in  possession.— Conn  v.  Hous- 
ton Oil  Co.  of  Texas,  218  S.  W."  137. 

XX.  OPERATION  AND  EFFECT. 

(A)  Extent  of  Poaaesaton. 

®=»I00(4)  (Ky.)  One  entering  land  to  which 
he  has  title,  and  therefore  right  of  entry,  can- 
not, without  an  actunl  entry  thereon,  extend 
his  possession  to  embrace  and  reduce  to  pos- 
session adjoining  lands  to  which  he  has  no 
title. — Kentucky  Coal  Lands  Co.  v.  J.  D. 
Hughes  Lumber  Co.,  218  S.  W.  1024. 
<S=al03  (Ky.)  Purchaser,  taking  and  record- 
ing deed  to  lands  covered  by  a  senior  patent  to 
which  its  vendor  had  no  right  or  title,  did  not 
reduce  land. to  actual  possession  by  mere  mark- 
ing of  boundary,  and,  not  having  taken  actual 
possession,  title  could  not  become  perfected 
under  the  adverse  possession  statute. — Ken- 
tucky Coal  Lands  Co.  v.  J.  D.  Hughes  Lumber 
Co.,  218  S.  W.  1024. 

(B)   Title  or   Right   Acquired. 

®=>I09  (Ark.)  Where  adverse  possession  of 
land  has  ripened  into  title  by  limitations,  mere 
recognition  of  the  original  owner's  title  by  the 
adverse  possessor,  as  by  subsequent  agreement 
to  pay  for  the  land,  does  not  revest  title  in  the 
original  owner. — Blackburn  v.  Coffee,  218  S.  W. 
836. 

IH.    PLEADING.  EVIDENCE,  TRIAL, 
AND  REVIEW. 

@=»II4(1)  (Ky.)  In  a  proceeding  involving  the 
title  to  land,  held  there  was  no  evidence  that 
defendant  bad  actually  held  and  claimed  the 
land  adversely  for  the  period  of  limitation  be- 
fore commencement  of  the    action.— Kentucky 


Coal  Lands  Co.  v.  J.  D.  Hughes  Lumber  Co., 
218  8.  W.  1024. 

®=>II4(1)  (Tex:Civ.App.)  In  trespass  to  try 
title,  evidence  held  to  show  that  the  posses- 
sion and  claim  of  one  of  plaintiffs  predecessors 
in  interest  had  matured  into  title  under  the 
ten-year  statute  of  limitations  before  such 
predecessor  executed  a  timber  deed. — Conn  v. 
Houston  Oil  Co.  of  Texas,  218  S.  W.  137. 
<S=I14(1)  (Tex.Civ.App.)  In  trespass  to  try 
title,  undisputed  evidence  held  to  show  that  de- 
fendants had  title  by  the  ten-year  statute  of 
limitations  (Vernon's  Sayles'  Ann.  Civ.  St. 
1914,  art.  5675).— Schoonmaker  v.  Clardy,  218 
S.  W.  1112. 

®=»l  15(1)  (Ky.)  In  an  action  for  possession  of 
land  and  quieting  of  title,  facts  relating  to  oc- 
cupation, building,  clearing,  and  cultivating  of 
the  tract  held  sufficient  to  justify  submitting 
the  question  of  adverse  possession  to  the  jury 
and  to  warrant  a  finding  for  defendant. — Ken- 
tucky Coal  Lands  Co.  v.  J.  D.  Hughes  Lumber 
Co.,  218  S.  W.  1024. 

«=»II6(1)  (Ky.)  While  it  is  preferable,  in  an 
instruction  defining  the  character  of  possession, 
to  use  the  stereotyped  expression,  "actual, 
open,  notorious,  continuous,  adverse,  and 
peaceable  possession,"  the  failure  to  include 
the  word  "peaceable"  is  not  fatal  to  the  in- 
struction—Wilson v.  Caughlin,  218  S.  W.  1010. 
An  instruction  that  adverse  possession  means 
actual  entry  upon  the  land  by  residence  or  in- 
closure  thereon  or  some  portion  thereof  with 
intent  to  possess  and  hold  the  entire  tract 
against  all  other  persons,  but  occasional  en- 
tries to  cut  timber  or  pay  taxes  is  not  adverse 
possession  within  the  meaning  of  the  law;  held 
not  prejudicial  or  erroneous.— Id. 

ADVERTISEMENT. 

See  Taxation,  <8=>630. 

AFFIDAVITS. 

See  Appeal  and  Error,  ©=»1073 ;  Corporations, 
<§=>320;  Criminal  Law,  <8=»429,  714,  958, 
1088,  1111;  Divorce,  ®=5lll,  160;  Equity, 
"§=>31S;  Execution,  €=?163;  Justices  of  the 
Peace,  <S=S6:  New  Trial,  €=>77,  143;  Plead- 
ing, «=»111,  291,  422. 

AGENCY. 

See  Principal  and  Agent. 

ALIENATING  AFFECTIONS. 

See  Husband  and  Wife,  «=>324-832. 

ALLEYS. 

See  Easements,  <S=>01. 

ALTERATION  OF  INSTRUMENTS. 

See  Bills  and  Notes,  ®=»378;  Principal  and 
Surety,  «=»101. 

ALTERNATIVE  RELIEF. 

See  Vendor  and  Purchaser,  <S=»301. 

ANGER. 

See  Evidence,  <g=»471. 

ANIMALS. 

See  Carriers,  ®=»215-230;    Eminent  Domain, 
<g=2;    Highways,   <S=>172,    1S4;     Injunction, 
<3=>11;   Landlord  and  Tenant,  <®=>134;   Bail- 
roads,  <S=»114,  443-446;    Statutes,  <S=»141. 
<3=>29  (Tex.Civ.App.)  Acts  35th  Leg.  (1917)  c. 
(iO,    supplementing    the    act    creating    a    Live 
Stock  Sanitary  Commission  (Acts  1893,  c.  56), 
and  requiring  the  dipping  of  cattle  to  prevent 
diseases,  is  not  invalid   as  prescribing  unrea- 
sonable and  excessive  penalties  for  failure,  the 
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penalties  ranging  only  from  $10  to  $200. — 
Page  v.  Tucker,  218  S.  W.  584. 

Where  official  inspection  disclosed  that  there 
were  ticks  in  the  locality  and  the  county,  it 
was  proper  under  Acts  35th  Leg.  (1917)  c.  60, 
to  require  the  dipping  of  cattle  without  an  in- 
spection of  all  the  animals  therein. — Id. 

APPEAL  AND  ERROR. 

See  Certiorari;  Costs,  <g=>234;  Courts,/ <5=»91, 
231;  Criminal  Law,  «=»  1024-1172;  Justices 
of  the  Peace,  €=»174. 

For  review  of  rulings  in  particular  actions  or 
proceedings,  see  also  the  various  specific  top- 
ics. 

m.  DECISIONS    REVIEWABLE. 
(O  Amount  or  Value  la  Controversy. 

«=»45  (Tex.Civ.App.)  The  Court  of  Civil  Ap- 
peals is  without  appellate  jurisdiction  of  the 
appeal  of  plaintiff  from  an  adverse  judgment 
in  his  action  against  a  railroad  to  recover  less 
than  $100,  one-half  of  the  fee  paid  an  attorney 
in  a  personal  injury  case  whom  plaintiff  had 
assisted,  in  the  absence  of  allegation  of  un- 
lawful or  tortious  act  by  defendant  railroad. — 
Yeager  v.  Houston  &  T.  C.  Ry.  Co.,  218  S. 
W.  3. 

TV.  RIGHT  OF  REVIEW. 
(A)   Persons  Entitled. 

<8=>I5I(5)  (Ky.)  Purchasers  from  their  sister 
of  her  interest  in  their  father's  estate,  such  sis- 
ter previously  having  been  declared  insane  and 
restored  to  sanity,  who,  in  their  suit  for  an 
adjudication  as  to  the  sanity  of  such  sister, 
and  to  remove  cloud  on  title,  procured  judgment 
that  the  sister  was  sane,  etc.,  cannot  appeal 
therefrom,  having  secured  the  relief  they 
sought.— LighJ  v.  Miller,  218  S.  W.  307. 

(B)   Estoppel,  Waiver,  or  Agreements  Af- 
fecting; Right. 

<3=>I62(1)  (Ark.)  Where  in  a  suit  to  compel  the 
conveyance  of  land  the  court  decreed  that  plain- 
tiff pay  a  specified  amount  into  court  and  that 
title  be  divested  out  of  defendants,  the  receipt 
of  the  money  by  one  of  the  defendants  was  in- 
consistent with  her  right  to  appeal,  though  she 
gave  a  sufficient  bond  for  its  return  in  case  of 
reversal.— Cranford  v.  Hodges.  218  S.  W.  185. 

V.  PRESENTATION  AND  RESERVA- 
TION  IN  LOWER  OOTTRT  OF 
GROUNDS  OF  REVIEW. 
(A)  Issues  and  Questions  lu  lower  Court. 
«=>I72(1)  (Ark.)  Where  plaintiff,  suing  a  rail- 
road for  the  value  of  cotton  destroyed  by  fire 
while  on  a  station  platform,  alleged  no  con- 
tractual relationship,  and  did  not  prove  no- 
tice to,  or  formal  receipt  of  the  cotton  by,  the 
company's  agent,  and  defendant  neither  plead- 
ed nor  proved  that  it  held  the  cotton  as  ware- 
houseman, nor  requested  instructions  submit- 
ting that  question,  it  could  not  be  contended 
on  appeal  that  plaintiff  could  not  recover,  with- 
out proving  negligence,  because  the  cotton  was 
held  as  warehouseman. — St.  Louis  &  S.  F.  Ry. 
Co.  v.  Black,  218  S.  W.  377. 
<8=>I73(6)  (Tex.Civ.App.)  That  a  lease  is  uni- 
lateral and  subject  to  revocation  for  reasons 
stated  in  petition  cannot  be  first  raised  on  ap- 
peal.—Tatum  v.  Fulton,  218  S.  W.  1088. 
<8=I73(14)  (Tex.Civ.App.)  In  an  action  on  a 
policy,  insuring  an  automobile  against  sinking 
while  being  transported  by  water,  the  defense 
of  breach  of  any  implied  warranty  of  seaworthi- 
ness of  the  ferry  in  which  the  car  was  being 
transported  was  waived  by  failure  to  set  it  up 
by  pleading  or  otherwise  in  the  trial  court. — 
American  Automobile  Ins.  Co.  v.  Fox,  218  S. 
W.  92. 

<8=>I79(2)  (Tex.Civ.App.)  The  petition  by  its 
allegations  affirmatively  showing  the  infirmity 
of  the  demand  asserted,  and  therefore  being 


subject  to  a  general  demurrer,  a  question  of 
fundamental  error,  necessitating  reversal,  is 
presented,  though  defendant  filed  no  answer, 
offered  no  evidence,  and  has  brought  up  no 
bills  of  exception,  statement  of  fact,  nor  con- 
clusions of  fact  and  law.— Martin  ▼.  Alexan- 
der, 218  S.  W.  653. 

(B)    Objections  and  Motions,  and  BaUaii 
Thereon. 

<3=>I8I  (Ky.)  The  trial  court  is  without  au- 
thority to  retry  an  appealed  case  but  for  the 
judgment-  reversing  and  remanding,  which  is 
evidenced  by  filing  the  mandate,  and  the  lower 
court  cannot  enter  upon  retrial  until  the  man- 
date is  filed,  if  objection  is  made,  but,  if  not 
made  upon  trial  or  motion  for  new  trial,  such 
objection,  raised  for  the  first  time  upon  appeal, 
comes  too  late;  the  filing  having  been  waived. 
—Wilson  v.  Caughlin,  218  8.  W.  1010. 
€=>I83  (Ky.)  While  one  partner  cannot  sue 
his  copartner,  except  to  settle  the  partnership, 
on  a  claim  growing  out  of  a  partnership  trans- 
action, until  the  business  is  wound  up,  where 
one  partner  brought  an  action  at  common  law 
which  was  transferred  to  equity  without  ob- 
jection, and  subsequently  referred  to  a  com- 
missioner by  agreement  of  the  parties,  de- 
fendant cannot  after  adverse  judgment  object 
for  the  first  time  on  appeal  to  the  character 
of  the  proceeding.— Bower  &  Bower  v.  Collins- 
worth,  218  S.  W.  455. 

«=>209<1)  (Tex.)  In  view  of  Rev.  St.  1911, 
arts.  1970,  1971,  as  amended  by  Acts  1913,  c. 
59,  i  3  (Vernon's  Sayles'  Ann.  Civ.  St.  1914. 
arts.  1970,  1971),  relating  to  objections,  the 
fact  that  plaintiff  waived  his  right  to  make 
statutory  objection  to  any  submission  to  the 
jury  of  the  special  issue  of  contributory  negli- 
gence in  the  main  charge,  did  not  legally  pre- 
vent him  from  complaining  in  his  motion  for  a 
new  trial  that  the'  evidence  was  insufficient  to 
support  such  special  issue;  the  evidence  being 
conflicting.— Electric  Express  &  Baggage  Co.  v. 
Ablon,  218  S.  W.  1030. 

€=3216(2)  (Ark.)  In  an  action  against  the  Di- 
rector General  of  Railroads  for  assault  on  a  fe- 
male passenger  by  her  drunken  fellow  passen- 
ger, where  the  trial  court  instructed  on  the 
measure  of  damages  in  too  general  terms,  de- 
fendant must  have  requested  a  charge,  explain- 
ing any  specific  elements  of  damage  which  he 
conceived  had  been  overlooked,  before  he  can 
complain  on  appeal. — Hines  v.  Rice,  218  S.  W. 
851. 

«P=>2I6(2)  (Tex.Civ.App.)  In  an  action  by  a 
paving  contractor  for  damage*  through  sale  to 
him  of  a  concrete  mixer  defective  under  the 
seller's  guaranty  that  it  would  mix  1,400  yards 
of  6-inch  concrete  daily,  charge  that  the  meas- 
ure of  plaintiff's  damages  was  the  difference, 
if  any,  between  the  increased  cost,  if  any,  ac- 
tually and  necessarily  incurred,  of  preparing 
concrete  with  the  machine  as  furnished,  and 
what  would  have  been  the  cost  had  the  ma- 
chine met  representations,  held  to  afford  de- 
fendant seller  no  ground  of  complaint;  no  re- 
quests for  special  instructions  having  been 
made. — Standard  Scale  &  Supply  Co.  v.  Cha- 
pin,  218  S.  W.  645. 

«=»2I8(2)  (Tex.Civ.App.)  A  party  failing  to 
request  a  submission  of  the  issue  to  the  jury 
cannot  complain  of  an  unfavorable  finding  by 
the  court  based  on  contradictory  and  confusing 
evidence.— Fricmcl  v.  Coker,  218  S.  W.  1105. 
€=s223  (Ky.)  Where  no  objection  was  made  to 
entry  of  judgment  in  behalf  of  a  defendant  on 
verdict  for  her,  if  such  entry  was  erroneous, 
complaint  cannot  be  made  on  appeal. — Craddock 
v.  Barnett,  218  S.  W.  252. 
<E=»230  (Tex.)  Rev.  St.  1911,  arts.  1973.  1974, 
2061,  as  amended  by  Acts  1913,  c.  59,  S  3  (Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  arts.  1973, 
1974,  2061),  relate  exclusively  to  special  re- 
quested instructions  or  charges,  and  not. to  spe- 
cial issues  submitted  in  the  main  charge  of  the 
court,  while  articles  1970  and  1971,  aa  amended 
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by  section  3  (Vernon's  Sayles'  Ann.  Civ.  St. 
1914,  arts.  1970,  1971),  and  also  article  1972, 
requiring  timely  objection  to  charge,  which 
was  neither  repealed  nor  amended  by  the  act 
of  1913,  are  applicable  to  main  charges  of  the 
court  submitting  cases  to  juries  on  special  is- 
sues under  article  1984a,  which  was  enacted 
by  section  1  of  the  act  of  1913  (Vernon's 
Sayles*  Ann.  Civ.  St.  1914,  art.  1984a).— Electric 
Express  &  Baggage  Co.  v.  Ablon,  218  S.  W. 
1030. 

Bev.  St.  1911,  arts.  1970,  1971,  as  amended 
by  Acts  1913,  c.  59,  g  3  (Vernon's  Sayles'  Ann. 
Civ.  St  1914,  arts.  1970,  197i),  and  article 
1972,  are  mutually  complementary,  and  when 
the  main  charge  of  the  court  submits  the  cause 
to  the  jury  upon  special  issues,  those  articles 
and  article  1984a  (Acts  1913,  c.  59,  J  1  [Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  art.  1984a]) 
form  a  consistent  scheme  of  procedure,  and  the 
provisions  of  article  1971,  relative  to  objec- 
tions to  the  charge,  including  time  for  presen- 
tation thereof,  and  also  prescribing  penalty  for 
not  presenting  objection  to  the  trial  court  be- 
fore the  charge  is  read  to  the  jury,  apply  as 
well  when  the  case  is  submitted  on  special 
issues"  as  when  submitted  to  the  jury  by  an 
ordinary  charge  presenting  the  general  issue; 
the  special  issues  contemplated  being  only 
those  of  fact  "raised  by  the  pleadings  and  the 
evidence  in  the  caBe,"  under  article  1984a. — Id. 

Although  by  express  provision  of  Bev.  St. 
1911,  art.  1972,  complaining  litigant  need  not 
take  any  formal  "bill  of  exception"  to  error  in 
the  main  charge,  yet  by  the  terms  of  articles 
1970,  1971,  as  amended  by  Acts  1913,  c.  59, 
S  3  (Vernon's  Sayles'  Ann.  Civ.  St.  1914,  arts. 
1970,  1971),  due  "objection"  to  such  erroneous 
charge  must  be  made  by  such  litigant  and  pre- 
sented to  the  court  before  the  charge  is  read 
to  the  jury;  otherwise,  it  is  waived. — Id. 
<8=>23l(5)  (Ark.)  Where  testimony  did  not  con- 
stitute an  express  admission  on  the  part  of 
defendant's  president  that  he  had  previously 
entered  into  the  contract  in  question,  defend- 
ants' counsel  should,  if  he  felt  that  jury  might 
interpret  statement  as  an  implied  admission, 
call  the  court's  attention  thereto  by  specific 
objection,  and,  where  he  did  not  do  so,  it  is 
too  late  on  appeal  to  condemn  ruling  on  ground 
that  testimony  constituted  an  admission. — Ar- 
kansas Anthracite  Coal  &  Land  Co.  v.  Dunlap, 
218  S.  W  839. 

*=»232(1)  (Tex.Civ.App.)  A  request  for  the 
submission  of  a  special  issue  requiring  a  find- 
ing as  to  the  same  matters  referred  to  in  a 
special  issue  submitted  cannot  be  used  by 
plaintiff  in  error  as  an  attack  on  the  manner 
of  submitting  the  issue  as  contained  in  the 
charge  of  the  court;  no  such  objection  having 
been  taken  at  the  trial. — Ellerd  v.  Ferguson, 
218  S.  W.  605. 

«3=»232(3)  (Tex.)  In  a  trial  governed  by  Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  art.  1971,  un- 
der which  all  objections  not  presented  to>  the 
charge  must  be  considered  waived,  defendant 
may  not  complain  of  failure  to  charge  that 
plaintiff  servant's  personal  injury  must  be 
found  to  be  the  proximate  result  of  the  alleged 
negligent  violation  of  a  statute,  where  the  ob- 
jection below  was  that  the  evidence  was  in- 
sufficient to  support  a  finding  for  plaintiff  on 
ground  stated  in  charge. — Waterman  Lumber 
Co.  v.  Beatty.  218  S.  W.  363. 
«=>237(2)  (Ky.)  The  reading  to  the  jury  of  a 
deed  sufficient  to  warrant  their  belief  that  it 
conveyed  lands  as  a  part  of  the  testimony 
amounts  to  an  introduction  of  the  deed  as  evi- 
dence, thus  preventing  a  break  in  the  chain  of 
title,  and,  if  appellees  desired  it  to  be  a  part 
of  the  evidence,  they  should  have  entered  a 
motion  to  that  end. — Kentucky  Coal  Lands  Co. 
v.  J.  D.  Hughes  Lumber  Co.,  218  S.  W.  1024. 
€=>237(3)  (Mo.App.)  Complaint  cannot  be  made 
on  appeal  that  the  court  erred  in  allowing  the 
case  to  go  to  the  jury  for  the  reason  that  there 
was  no  evidence  tending  to  sustain  the  defense, 


where  no  Instruction  to  that  effect  was  asked. 
— Hallander  v.  Jefferson  Mut  lire  Ins.  Co., 
218  S.  W.  418. 

€=>238(3)  (Mo.App.)  The  insufficiency  of  the 
verdict  not  being  raised  in  either  the  motion 
for  a  new  trial  or  in  the  motion  in  arrest, 
points  made  in  reference  to  the  verdict  cannot 
be  reviewed.— Cook  v.  Wheeler,  218  S.  W.  929. 

(O  Hxeeptlons. 

€=>27l  (Mo.App.)  Where  no  exceptions  are 
taken  to  the  action  of  the  court  in  overrul- 
ing a  motion  to  set  aside  an  order  and  judg- 
ment affirming  a  judgment  of  a  justice  of  the 
peace,  the  court  can  review  nothing  except  the 
record  proper  in  view  of  Bev.  St.  1909,  §  2081. 
— Dempsey  v.  Perle,  218  S.  W.  425. 

(D)   Motions  for  New  Trial. 

«=>28l(l)  (Tex.Civ.App.)  Where  appellant  not 
only  did  not  file  a  motion  for  a  new  trial,  but 
also  failed  to  file  assignments  of  error  in  the 
trial  court  as  required  by  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  arts.  1612,  2113,  appellant  was 
not  entitled  to  complain  of  the  judgment  ex- 
cept for  error  "in  law  appaient  on  the  face  of 
the  record,"  under  article  1607. — jEtna  Acci- 
dent &  Liability  Co.  v.  Trustees  of  First  Chris- 
tian Church  of  Paris,  218  S.  W.  537. 

Whether  a  complaint  as  to  specified  findings 
is  without  evidence  to  support  it  is  well  found- 
ed or  not  requires  a  careful  reading  of  the  en- 
tire statement  of  facts,  and  where  the  existence 
of  error  is  discoverable  only  in  that  way  it  is 
not  error  "apparent  on  the  face  of  the  record" 
within  the  meaning  of  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art.  1607.— Id. 
<9=»30l  (MoApp.)  The  insufficiency  of  the  ver- 
dict not  being  raised  in  either  the  motion  for 
a  new  trial  or  in  the  motion  in  arrest,  points 
made  in  reference  to  verdict  cannot  be  review- 
ed.—Cook  v.  Wheeler,  218  S.  W.  929. 
<S=>302(4)  (Mo.App.)  An  assignment  of  error  in 
the  motion  for  new  trial  that  court  erred  in  in- 
structing the  jury  as  requested  is  sufficient  to  \ 
preserve  for  review  alleged  errors  in  the  in- 
structions.— Sethman  v.  Union  Depot  Bridge 
&  Terminal  B.  Co.,  218  S.  W.  879. 
<©=>302(6)  (Mo.App.)  An  assignment  of  error, 
in  motion  for  new  trial  that  court  erred  in 
overruling  defendant's  demurrer  to  evidence 
interposed  at  close  of  plaintiff  case,  could  not 
raise  errors  In  instructions, — Sethman  v.  Union 
Depot  Bridge  &  Terminal  R.  Co.,  218  S.  W. 
879. 

TO.   REQUISITES  AND  PROCEEDINGS 
FOR   TRANSFER   OF    CAUSE. 

(A)   Time  of  Taking  Proceedings. 

i3=>35l(2)  (Ky.)  To  comply  with  requirement 
that  appeal  must  be  taken  within  two  years,  it 
is  not  necessary  that  summons  and  transcript 
be  filed  within  that  time. — McCallister's  Adm'r 
v.  Stanley,  218  S.  W.  237. 

(C)  Payment  of  Fees  or  Costs,  and  Bonds 
or  Other  Seenrltles. 

€=»395  (Tcx.CivA.pp.)  Where  an  >  appeal  bond 
is  not  filed  in  time  to  give  jurisdiction  to  the  ap- 
pellate court  under  Vernon's  Sayles'  Ann.  Civ. 
St.  1914,  art.  2084,  the  appeal  must  be  dismiss- 
ed.—Fryer  v.  Headlee,  218  S.  W.  654. 

IX.   SUPERSEDEAS  OR  STAT  OF  PRO- 
CEEDINGS. 

<8=M60(2)  (Tex.Civ.App.)  Under  Bev.  St  1911, 
art.  4644,  amended  by  Acts  36th  Leg.  (1919)  c. 
17,  where  the  trial  court  did  not  order  that  an 
order  denying  an  application  for  a  temporary 
injunction  should  be  suspended,  the  perfection 
of  an  appeal  did  not  have  the  effect  of  sus- 
pending the  order.— Odem  v.  Cain,  218  S.  W. 
1079. 
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X.   RECORD  AND  PROCEEDINGS  NOT 
IN   RECORD. 

(A)   Matters   to   be   Shown   bjr   Record. 

€=494  (Tex.Civ.App_.)  Where  the  record  fails 
to  disclose  any  final  judgment  or  appealable  or- 
der, the  Court  of  Civil  Appeals  has  no  juris- 
diction, and  the  appeal  will  be  dismissed. — 
Roth  v.  Loftin,  218  S.  W.  89. 
<8=>498(3)  (Tex.Civ.App.)  Where  bill  of  ex- 
ceptions to  exclusion  of  testimony  fails  to  dis- 
close the  objections  made  to  the  evidence,  the 
action  of  the  trial  court  in  the  matter  cannot 
be  reviewed.— Scboonmaker  v.  Clardy,  218  S. 
W.  1112. 

IV)  Necessity  of  Bill  of  Exceptions,  Case, 
or  Statement  of  Facts. 

<J=»544(1)  (Tex.Civ.App.)  If  an  objection  to 
the  consideration  of  an  assignment  of  errorto 
proceedings  on  motion  for  examination  of  in- 
jured plaintiff  that  there  was  no  bill  of  excep- 
tions as  required  by  court  rules  53,  54,  and  55 
for  district  and  county  courts  (142  S.  W.  xxi) 
had  been  presented  at  the  proper  time,  the 
court  would  have  been  bound  to  sustain  it. — 
Texas  Employers'  Ins.  Abs'u  v.  Downing,  218 
S.  W.  112. 

<8=544(1)  (Tex.Civ.App.)  Rulings  on  the  suffi- 
ciency of  the  pleadings  other  than  those  subject 
to  a  general  demurrer,  such  as  the  overruling 
of  special  exceptions,  are  not  reviewable  in  the 
Absence  of  a  statement  of  fact  or  findings  of 
fact.— Spitzer  v.   Smith,  218  S.  W.  590. 

Misjoinder  of  defendants  and  causes  of  action 
is  a  matter  properly  raised  by  special  exception 
to  the  pleadings,  and  not  reviewable  in  the  ab- 
sence of  a  statement  of  facts  or  findings  of 
fact.— Id. 

<S=544(1)  (Tex.Civ.App.)  Assignments  of  error 
not  supported  by  bills  of  exception  will  be  over- 
ruled.—Walker  v.  Kellar,  218  S.  W.  792. 
<8=>544(3)  (Tex.Civ.App.)  The  petition  by  its 
allegations  affirmatively  showing  the  infirmity 
of  the  demand  asserted,  and  therefore  being 
subject  to  a  general  demurrer,  n  question  of  fun- 
damental error,  necessitating  reversal,  is  pre- 
sented, though  defendant  filed  no  answer,  of- 
fered no  evidence,  and  has  brought  up  no  bills 
of  exception,  statement  of  fact,  nor  conclu- 
sions of  fact  and  law.— Martin  v.  Alexander, 
218  S.  W.  653. 

(J)   Conclusiveness    and    Effect,    Impeach- 
ing?  and   Contradicting,. 

«=s>662(2)  (Ark.)  Where  the  decree  recited  that 
to  prevent  a  continuance  appellant  accepted  the 
chancellor's  ruling  overruling  a  motion  to  quash 
depositions  because  unsigned,  the  recitals  of 
the  decree,  though  shown  to  be  incorrect  by 
letters  which  were  no  part  of  the  record,  are 
conclusive— Roche  v.  Day,  218  S.  W.  608. 

(K)  Questions  Presented  for  Review. 

@=»67l(l)  (Tex.Civ.App.)  Objections  on  appeal 
to  action  of  the  court  below  cannot  be  sus- 
tained, where  the  matters  complained  of  are 
not  shown  by  the  record. — Texas  Employers' 
Ins.  Ass'n  v.  Downing,  218  S.  W.  112.* 
<&=>683  (Tex.Civ.App.)  An  assignment  of  error 
complaining  of  the  refusal  of  the  court  to  sup- 
press an  answer  in  a  deposition  cannot  be  con- 
sidered, where  the  bill  of  exceptions  referred  to 
to  sustain  the  assignment  hud  no  reference  to 
the  testimony  complained  of. — American  Auto- 
mobile Ins.  Co.  v.  Strmve,  21S  S.  \V.  534. 
<}=»706(4)  (Ky.)  Appellate  court,  to  determine 
whether  trial  court  erroneously  held  that  verdict 
was  flagrantly  hsainst  the  evidence,  or  so  ex- 
cessive as  to  indicate  passion  or  prejudice  on 
the  part  of  the  jury,  or  was  not  supported  6y 
the  evidence,  or  that  newly  discovered  evidence 
required  new  trial,  must  have  the  evidence  be- 
fore it.— Chesapeake  &  O.  Ry.  Co.  v.  Salvers, 
218  S.  W.  474. 


(10  Hatters  Not  Apparent  of  Record* 

€=»7 1 2  (Tex.Civ.App.)  The  citation  issued  from 
the  justice  court  is  no  part  of  the  pleadings, 
and  cannot  be  looked  to  in  aid  of  the  record  in 
determining  the  issues  presented  to  the  county 
court  on  appeal.— Alvis  v.  John  G.  Harris  Hard- 
ware &  Furniture  Co.,  218  S.  W.  538. 

XI.   ASSIGNMENT    OF    ERRORS. 

<8=>7I9(1)  (Mo.App.)  Under  the  present  stat- 
ute no  formal  separate  assignment  of  errors  is 
required,  but  the  points  or  legal  propositions 
relied  on  for  reversal  must  be  set  forth  in  the 
brief  required  by  rules  15  and  16  (169  S.  W. 
xiii,  xiv).— McGee  v.  Dunnigan,  218  S.  W.  934. 
<S=»7l9m  (Tex.Civ.App.)  Where  appellant  not 
only  did  not  file  a  motion  for  a  new  trial,  but 
also  failed  to  file  assignments  of  error  in  the 
trial  court  as  required  by  Vernon's  SayW 
Ann.  Civ.  St.  1914,  arts.  1612,  2113,  appellant 
was  not  entitled  to  complain  of  the  judgment 
except  for  error  "in  law  apparent  on  the  face 
of  tic  record,"  article  1607.— ..-Etna  Accident 
&  Liability  Co.  v.  Trustees  of  First  Christian 
Church  of  Taris,  218  S.  W.  53". 

Whether  a  complaint  as  to  specified  findings 
is  without  evidence  to  support  it,  is  well  founded 
or  not,  requires  a  careful  reading  of  the  entire 
statement  of  facts,  and,  where  the  existence  of 
error  is  discoverable  only  in  that  way,  it  is 
not  error  "apparent  on  the  face  of  the  record" 
within  the  meaning  of  Vernon's  Saylea'  Ann. 
Civ.  St.  1914,  art.  1607.— Id. 
•S=>73l(l)  (Tex.Civ.App.)  The  assignment  of  er- 
ror "because  the  verdict  of  the  jury  and  the 
judgment  of  the  court  based  thereon  is  contrary 
to  the  law  and  evidence  in  the  case"  is  too  gen- 
eral for  any  purpose.— Standard  Scale  &  Sup- 
ply Co.  v.  Chapin,  218  S.  W.  645. 
<S=»733  (Tex.Civ.App.)  An  assignment  of  er- 
ror in  a  partition  suit  that  "the  judgment  is 
wholly  unsupported  by  the  evidence"  is  insuf- 
ficient as  too  general. — Allen  v.  Williams,  21S 
S.  W.  135. 

An  assignment  of  error  in  a  partition  suit 
that  "the  court  erred  in  rendering  judgment 
which  divested  the  plaintiff  of  the  title  to  the 
land  in  controversy"  is  insufficient  as  being  too 
general.— Id. 

€=>733  (Tex.Civ.App.)  The  assignment  of  er- 
ror "because  the  verdict  of  the  jury  and  the 
Judgment  of  the  court  based  thereon  is  contrary 
to  the  law  and  evidence  in  the  case"  is  too  gen- 
eral for  any  purpose. — Standard  Scale  &  Sup- 
ply Co.  v.  Chapin,  218  S.  W.  645. 
C=»739  (Tex.Civ.App.)  An  assignment  of  error 
that  the  court  erred  in  failing  to  grant  "the 
special  charge  requested  by  defendant,"  then 
setting  out  seven  such  charges,  is  multifarious. 
—Standard  Scale  &  Supply  Co.  v.  Chapin,  21S 
S.  W.  (H5. 

•©=5742(1)  (Tex.Civ.App.)  An  assignment  of  er- 
ror not  followed  by  a  statement  will  not  be  con- 
sidered.—American  Automobile  Ins.  Co.  v. 
Strnwe,  218  S.  W.  534. 

^=742(1)  (Tex.Civ.App.)  An  assignment  of  er- 
ror not  followed  by  any  proposition,  statement, 
or  authority  in  support  thereof  will  not  be  con- 
sidered—Ellerd  v.  Ferguson.  218  S.  W.  605. 
®=>753(2)  (Tex.Civ.App.)  Where  no  assignment 
of  error  or  briefs  of  either  party  appear  in  the 
record,  and  fundamental  errors  of  law  are  not 
apparent  on  the  record,  the  judgment  of  the 
trial  court  will  be  affirmed. — lister  v.  Lefevre. 
218  S.  W.  654. 

XII.   BRIEFS. 

€=s»757(l)  (Mo.App.)  Appellant's  statement  of 
case  divided  into  two  Bubheads,  one  "Pleading" 
and  the  other  "Evidence,"  each  having  leugthy 
recitations  and  quotations  of  the  pleadings  and 
the  evidence,  held  improper  under  Court  of 
Appeals  rule  16  (169  S.  W.  xiv),  and  Rev.  St. 
1909,  §{j  2080,  3941,  requiring  a  clear  and  con- 
cise statement  of  the  caBe. — Wilkerson  v.  Na- 
tional Council  of  Knights  and  Ladies  of  Secu- 
rity, 218  S.  W.  976. 
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<8=>76l  (Mo.App.)  Under  the  present  statute 
no  formal  separate  assignment  of  errors  is  re- 
quired, but  the  points  or  legal  propositions  re- 
lied on  for  reversal  must  be  set  forth  in  the 
brief  required  by  rules  15  and  16  (169  S.  W. 
xiii,  xiv).— McGee  v.  Dunnigan,  218  S.  W.  934. 

Abstract  propositions  in  appellant's  brief  un- 
der the  designation  "Points  and  Authorities," 
not  applied  to  the  case,  and  without  any  sug- 
gestion that  they  were  connected  with  any 
rulings  or  any  complaint  of  error  justifying  re- 
versal committed  by  the  trial  court,  held  insuffi- 
cient.— Id. 

<S=76I  (McApp.)  "Points  and  Authorities"  in 
appellant's  brief,  merely  stating  that  the  court 
erred,  but  not  distinctly  pointing  out  any  spe- 
cific error  committed  by  the  court,  held  insuffi- 
cient under  Court  of  Appeals  rules  15  and  16 
(169  S.  W.  xiii,  xiv).— Wilkerson  v.  National 
Council  of  Knights  and  Ladies  of  Security,  218 
S.  W.  876. 

<fc=»766  (Mo.App.)  A  proper  statement  of  a 
case  cannot  be  waived  by  the  parties. — Wilker- 
son v.  National  Council  of  Knights  and  Ladies 
of  Security,  218  S.  W.  976. 

Where  the  "Points  and  Authorities"  in  appel- 
lant's brief  were  insufficient,  and  the  statement 
of  the  case  was  improper  under  Court  of  Ap- 
peals rules  15  and  16  (169  S.  W.  xiii,  xiv),  and 
Rev.  St.  1909,  §§  2080,  3941,  appeal  will  be 
dismissed. — Id. 

<fc=>773(4)  (Tex.Civ.App.)  Where  no  assignment 
of  error  or  briefs  of  either  party  appear  in  the 
record,  and  fundamental  errors  of  law  are  not 
apparent  on  the  record,  the  judgment  of  the 
trial  court  will  be  affirmed. — Laster  v.  Lefevre, 
218  S.  W.  654. 

XIH.    DISMISSAL,  WITHDRAWAL,  OR 
ABANDONMENT. 

<S=>78I(1)  (Tex.Civ.App.)  Where  pending  ap- 
peal the  case  became  abstract,  the  appellate  court 
will  dismiss  the  case  and  will  not  consider  the 
merits  for  determining  against  which  party  costs 
should  be  assessed.— Roberson  v.  City  of  Ter- 
rell, 218  S.  W.  813. 

<S=78I(5)  (Tex.Civ.App.)  Where  plaintiffs'  suit 
to  restrain  the  board  of  commissioners  from  ap- 
pointing a  particular  individual  municipal  man- 
ager resulted  in  judgment  against  plaintiffs,  and 
after  plaintiffs'  appeal  the  commissioners  ap- 
pointed another  as  manager  who  duly  qualified, 
the  case  became  moot  and  will  be  dismissed. — 
Roberson  v.  City  of  Terrell,  218  S.  W.  813. 
€=781(7)  (Tex.Civ.App.)  Where  an  applica- 
tion to  enjoin  the  commissioners  of  a  road  dis- 
trict from  paying  an  attorney's  fee  was  denied, 
and  the  appeal  did  not  suspend  the  order  deny- 
ing the  writ,  and  the  fee  was  paid,  the  appeal 
must  be  dismissed;  the  case  having  become 
moot.— Odem  v.  Cain,  218  S.  W.  1079. 
<fc»792  (Ky.)  In  case  of  an  appeal  taken  by 
the  successful  party,  as  plaintiffs  who  have 
procured  all  the  relief  they  sought,  the  proper 
practice  is  for  the  Court  of  Appeals  to  dis- 
miss the  appeal  on  its  own  motion. — Light  v. 
Miller,  218  S.  W.  307. 

XV.   HEARING    AND    REHEARING. 

<S=>824  (Tex.)  Where  the  answer  to  an  appli- 
cation for  a  writ  of  error  did  not  reserve  the 
right  of  oral  argument,  under  court  rule  5  (159 
S.  W.  x),  the  Supreme  Court  may  proceed  with- 
out oral  argument  or  unnecessary  delay  to 
decide  the  case.— Electric  Express  &  Baggage 
Co.  v.  Ablon,  218  S.  W.  1030. 
<g=835(2)  (Tex.Civ.App.)  Where  a  case  was 
fully  briefed  by  both  parties,  and  orally  argued 
on  original  submission  and  no  objection  to  an 
assignment  for  lack  of  bill  of  exceptions  there- 
on was  urged,  the  Court  of  Appeals  was  jus- 
tified in  considering  the  assignment  on  the  ap- 
pellant's uncontested  statement,  and  it  is  too 
late  on  motion  for  rehearing  to  consider  the 
objection,  in  view  of  rules  40  and  41  of  Courts 


of  Civil  Appeals  (142  S.  W.  xiv).— Texas  Em- 
ployers' Ins.  Ass'n  v.  Downing,  218  S.  W.  112. 

XVI.   REVIEW. 
(A)  Scope  and  Extent   In  General, 

®=>843(4)  (Tex.Civ.App.)  It  is  unnecessary  to 
determino  whether  the  trial  court  erred  in  over- 
ruling a  special  exception  to  appellee's  petition 
on  the  ground  of  indefiniteness,  where,  if  held 
error,  it  must  be  treated  as  harmless  within  rule 
62a  (149  S.  W.  v).— .(Etna  Accident  &  Liability 
Co.  v.  Trustees  of  First  Christian  Church  of 
Paris,  218  S.  W.  537. 

€=s>846(5)  (Tex.Civ.App.)  The  petition  by  its 
allegations  affirmatively  showing  the  infirmity 
of  the  demand  asserted,  and  therefore  being  sub- 
ject to  a  general  demurrer,  a  question  of  fun- 
damental error,  necessitating  reversal,  is  pre- 
sented, though  defendant  filed  no  answer,  of- 
fered no  evidence,  and  has  brought  up  no  bills 
of  exception,  statement  of  fact,  nor  conclusions 
of  fact  and  law. — Martin  v.  Alexander,  218  -S. 
W.  653. 

ig=>854(2)  (Tex.Civ.App.)  Judgment  for  plain- 
tiff, though  on  a  wrong  theory  of  measure  of 
damages,  will  not  be  reversed;  the  petition  au- 
thorizing recovery  on  the  proper  theory,  and 
the  evidence  showing  plaintiff  entitled  to  an 
amount  equal  to  the  judgment. — Dallas  Waste 
Mills  v.  Early-Foster  Co.,  218  S.  W.  515. 
<S=»854(6)  (Ky.)  Order  granting  new  trial, 
which  does  not  indicate  upon  what  grounds  the 
court  based  its  decision,  will  not  be  held  erro- 
neous on  appeal,  if  there  is  any  sufficient  rea- 
son for  its  granting.— Chesapeake  &  O.  Ry.  Co. 
v.  Salycrs,  218  S.  W.  474. 

(B)   Interlocutory,     Collateral,     and     Sup- 
plementary Proceedings  and 
Questions. 

«8=»870(6)  (Ky.)  If  circuit  court  erroneously 
grunts  a  new  trial,  and  the  party  who  had  pre- 
vailed excepts  to  the  ruling,  and  after  another 
trial  unsuccessfully  moves  court  to  set  aside 
last  verdict  and  judgment,  and  to  substitute 
the  one  erroneously  set  aside,  Court  of  Appeals 
will  review  order  granting  new  trial,  and,  if 
found  erroneous,  will  reverse  judgment,  and  di- 
rect trial  court  to  enter  in  its  stead  judgment 
on  verdict  erroneously  set  aside. — Chesapeake 
&  O.  Ry.  Co.  v.  Salyers,  218  S.  W.  474. 

(C)  Parties  Entitled  to  Allege  Error. 

<S=>877(3)  (Ky.)  Where  an  appellant  did  not 
make  one  of  the  parties  an  appellee  in  the  state- 
ment of  his  appeal,  his  complaint  against  the 
judgment  in  favor  of  such  party  cannot  be  con- 
sidered—Mason  v.  Cook,  218  S.  W.  740. 
^=»877(4)  (Tex.Civ.App.)  In  an  action  by  a 
husband  to  establish  his  rights  in  his  wife's 
separate  property,  where  the  trial  court  erred 
in  adjudging  a  lien  on  the  separate  property 
to  secure  payments  of  a  sum  due  the  com- 
munity estate,  and  the  wife  did  not  appeal,  or 
in  any  way  object,  the  error  will  not  be  cor- 
rected on  appeal  by  the  husband. — King  v. 
King,  218  S.  W.  1093. 

<&=>877(7)  (Ky.)  That,  in  a  suit  to  enjoin  issu- 
ance and  sale  of  county  bonds,  an  intervener 
was  allowed,  over  petitioners'  objection,  to 
adopt  their  petition,  if  error,  did  not  prejudice 
petitioners ;  intervener  not  complaining  of  the 
court's  action  in  dismissing  his  petition. — Horn- 
ing v.  Fiscal  Court  of  Caldwell  County,  218  S. 
W.  989.     " 

<S=»878(6)  (Tex.Civ.App.)  On  defendant's  ap- 
peal from  judgment,  where  plaintiff  did  not 
object  in  lower  court  to  failure  of  court  to  in- 
clude interest  on  the  damages  sustained  un- 
til the  1st  of  January  of  the  following  year, 
and  presented  no  such  question  to  appellate 
court  by  the  cross-assignment,  appellate  court 
cannot  consider  such  question  in  determining 
whether  defendant's  complaint  against  judg- 
ment should  be  sustained.— Langben  v.  Crespi 
&  Co.,  218  S.  W.  144. 
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9=3882(8)  (Ark.)  In  action  by  a  broker  for 
commissions,  where  defendant  objected  to  de- 
tails of  conversation  between  broker  and  the 
one  to  whom  he  claimed  to  have  effected  a  sale, 
defendant  cannot  complain  that  the  witness 
was  allowed  to  state  a  conclusion  that  the 
broker  made  the  sale.— Hinkle  v.  Lassiter,  218 
S.  W.  828. 

9=>882(14)  (Ky.)  The  submission  of  issue  up- 
on which  the  evidence  was  uncontradicted  was 
harmless  as  to  plaintiff,  where  instructions  of- 
fered by  plaintiff  submitted  such  issue. — Baker 
v.  Clark.  218  S.  W.  280. 
9=3882(14)  (Mo.App.)  In  a  broker's  action  for 
commissions,  plaintiffs  could  not  complain  that 
defendant's  instructions  required  the  jury  to 
find  the  conceded  fact  that  the  land  was  pur- 
chased by  a  particular  person  where  their  own 
instructions  submitted  the  same  issue. — 
Schwabe  v.  Estes,  218  S.  W.  908. 
9=>882(14)  (Tex.Civ.App.)  That  appellant  re- 
quested instructions  relating  to  question  of  dis- 
covered peril  would  not  estop  him  from  claiming 
that  the  question  should  not  have  been  submit- 
ted ;  appellant,  who  objected  to  submission  of 
question,  seeking  by  the  requests  merely  to  have 
views  of  his  counsel  presented,  should  the  ques- 
tion be  submitted— Schaff  v.  Gooch,  218  S.  W. 
783. 

(D)  Amendments,    Additional    Proofs,    and 
Trial  of  Cause  Anew. 

$=3890  (Tex.Civ.App.)  A  plea  in  abatement, 
the  overruling  of  which  was  assigned  as  error, 
must  be  considered  as  presented  to  the  judge, 
and  an  addition  attempted  to  be  made  in  the  as- 
signment cannot  be  considered. — American  Au- 
tomobile Ins.  Co.  v.  Struwe,  218  S.  W.  534. 

(K)  Presumptions. 

9=907(2)  (Ky.)  It  will  be  conclusively  pre- 
sumed on  an  appeal  that  evidence  omitted  from 
the  record,  but  beard  by  the  court,  will  sup- 
port the  judgment. — Bridgewater  v.  Continen- 
tal Fire  Ins.  Co.,  218  S.  W.  202. 
9=3907(3)  (Tex.Civ.App.)  In  absence  of  state- 
ment of  facts,  appellate  court  must  presume 
that  the  evidence  justified  the  findings.— Woy- 
tek  v.  King,  218  S.  W.  1081. 
€=s9IO  (Tex.Civ.App.)  In  the  absence  of  con- 
trary facts  found  by  the  trial  court,  the  Court 
of  Civil  Appeals  must  indulge  the  presumption 
that  a  gift  of  property,  including  land  from 
plaintiff  husband  to  plaintiff  wife,  attacked  by 
defendant,  was  made  in  compliance  with  law, 
and  was  not  by  parol. — Fenton  v.  Miller,  218 
S.  W.  14. 

•3=916(1)  (Tex.Civ.App.)  Where  the  record 
showed  that  a  plea  in  abatement  based  on  mis- 
joinder of  causes  of  action  was  not  disposed  of 
until  the  date  on  which  judgment  was  rendered, 
it  will  be  assumed  that  the  plea  was  not  filed 
in  time  and  hence  was  waived. — McDonald  v. 
Axtell,  218  S.  W.  563. 

9=>920(1)  (Tex.Civ.App.)  Where  an  order  over- 
ruling a  motion  is  general,  if  there  is  any  the- 
ory on  which  the  ruling  can  be  sustained,  the 
appellate  court  will  assume  that  it  was  made 
on  that  ground.— Texas  Employers'  Ins.  Ass'n 
v.  Downing,  218  S.  W.  112. 
9=925(3)  (Tex.Civ.App.)  The  court  on  appeal 
in  passing  on  argument  of  counsel  claimed  to 
have  improperly  influenced  the  jury  will  pro- 
ceed -upon  the  presumption  that  the  jury  has 
ordinary  intelligence.— Vaello  v.  Rodriguez,  218 
S.  W.  1082. 

9=3927(7)  (Mo.App.)  In  passing  on  the  action 
of  the  trial  court  in  refusing  to  give  defendant's 
peremptory  instruction,  plaintiff's  evidence 
must  be  considered  as  true,  and  plaintiff  is  en- 
titled to  every  reasonable  inference  Reducible 
therefrom  which  the  law  warrants. — Gunn  v. 
Hemphill  Lumber  Co.,  218  S.  W.  978. 
9=930(1)  (Ark.)  The  Supreme  Court  must  give 
the  testimony  its  strongest  probative  force  in 
favor  of  plaintiff  who  secured  verdict. — limes 
v.  Bice,  218  S.  W.  851. 


9=930(1)  (Mo.App.)  Where  there  was  a  ver- 
dict for  plaintiff,  the  Court  of  Appeals  must 
accept  the  evidence  in  his  favor  as  true  with 
all  the  reasonable  inferences  to  be  drawn  there- 
from.—Hutchinson  v.  Sunshine  Oil  Co.,  218 
S.  W.  951. 

©=3930(1)  (Mo.App.)  On  appeal  in  an  action 
for  wrongful  death  where  the  jury  has  found 
for,  plaintiff,  the  appellate  court  must  accept 
that  view  of  the  evidence  which  in  reason  is 
favorable  to  him.— Stipetich  v.  Security  Stove 
&  Mfg.  Co..  218  S.  W.  964. 
9=930(3)  (Tex.Civ.App.)  If  under  the  evidence 
an  answer  requiring  a  different  judgment  from 
that  rendered  might  have  been  made  by  the 
jury  to  questions  refused  to  be  presented,  re- 
fusal of  court  to  submit  such  issue  was  error ; 
but  in  determining  what  the  jury  might  have 
answered  it  cannot  be  assumed  that  they  would 
have  found  a  fact  in  conflict  with  what  the  rec- 
ord shows  they  did  find  in  response  to  ques- 
tions which  court  submitted. — Lancaster  v. 
Campbell.'  218  S.  W.  550. 

9=930(3)  (Tex.Civ.App.)  There  was  no  pre- 
sumption on  appeal  in  favor  of  the  verdict  un- 
der Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art. 
1985,  as  to  the  issue,  not  submitted  to  the  jury, 
of  the  discharge  of  a  surety  by  dissipation  of 
the  chattel  mortgage  security,  where  there  was 
no  affirmative  evidence  to  establish  what  became 
of  the  property.— Wahl  v.  Ramsey,  218  S.  W. 
559. 

9=3930(3)  (Tex.Civ.App.)  A  judgment  entered 
after  finding  on  special  issues  will  be  sustained, 
though  all  issues  of  fact  were  not  submitted, 
as  it  must  be  presumed  that  the  court  found 
on  necessary  facts,  under  Rev.  St.  1911,  art. 
1985.— Friemel  v.  Coker,  218  S.  W.  1105. 
9=930(4)  (Tex.Civ.App.)  Where  there  was  a 
general  verdict  for  plaintiffs,  and  it  is  impos- 
sible for  the  court  on  appeal  to  know,  or  for  ap- 
pellant to  show,  that  the  verdict  was  not  based 
on  the  theory  of  discovered  peril  erroneously 
submitted,  the  judgment  will  be  reversed.— 
Schaff  v.  Gooch,  218  S.  W.  783. 
9=3931(1)  (Tex.Civ.App.)  In  determining  on 
appeal  the  issues  presented  in  suit  to  vacate  a 
judgment  entered  on  agreement  of  attorneys 
claimed  not  to  have  been  authorized,  the  Court 
of  Civil  Appeals  must  view  the  testimony  in 
its  most  favorable  light  from  the  standpoint  of 
defendants,  appellees,  who  secured  judgment 
below.— Pierce  v.  Foreign  Mission  Board  of 
Southern  Baptist  Convention,  218  S.  W.  140. 

The  Court  of  Civil  Appeals  must  conclude 
that  the  trial  court  who  heard  the  evidence 
exercised,  so  far  as  be  might  legally  do  so,  his 
right  to  pass  on  the  credibility  of  the  witness- 
es and  to  discredit  such  as  he  thought  unwor- 
thy of  belief.— Id. 

9=3931(1)  (Tex.Civ.App.)  On  appeal  from  a 
judgment,  it  must  be.  presumed  that  the  court 
decided  questions  left  to  it,  and  not  submitted 
to  the  jury,  in  favor  of  the  prevailing  party. 
— Lancaster  v.  Campbell,  218  S.  W.  550. 
9=3931(1)  (Tex.Civ.App.)  If  the  conclusion  of 
the  trial  court  is  not  properly  deducible  from 
the  facts  set  forth  in  his  findings  of  facts,  it 
will  be  presumed  to  have  been  established  by 
other  competent  testimony  given  on  the  trial 
of  the  case.— Woytek  v.  King,  218  S.  W.  1081. 
9=3931(6)  (Tex.Civ.App.)  Where  case  was  tried 
before  court  without  a  jury,  the  court  on  ap- 
peal will  not  presume  that  immaterial  evidence 
admitted  influenced  the  trial  court's  judgment; 
the  finding  of  facts  showing  that  judgment  was 
based  on  other  facts.— Davis  v.  Burkholder,  21S 
S.  W.  1101. 

9=»933(1)  (Ky.)  Where  transcript  of  evidence 
is  not  embraced  in  record,  it  will  be  presumed 
that  the  evidence  was  such  as  to  justify  trial 
court  in  granting  new  trial.— Chesapeake  &  O. 
Ry.  Co.  v.  Salyers,  218  S.  W.  474. 

(F)   Discretion  of  Lower  Court. 

9=954(1)  (Tex.Civ.App.)  An  appellate  court 
will  not  ordinarily  interfere  with  the  exercise 
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of  discretion  by  a  trial  judge  in  respect  to  a 
temporary  mandatory  injunction  in  vacation, 
unless  a  right  is  clearly  shown  to  exist  to  which 
recognition  has  not  been  properly  accorded. — 
People's  Guaranty  State  Bank  of  Tyler  v.  Cas- 
tle, 218  S.  W.  510. 

•8=3957(1)  (Ter.Oiv_A.pp.)  Where  suit  was  filed 
March  13,  1918,  and  plaintiff  took  default  judg- 
ment in  March,  1919,  the  denial  of  defendant  a 
motion  for  new  trial,  filed  15  days  after. judg- 
ment by  default  was  taken,  held  not  reversible 
error.— Anderson  v.  Adams,  218  S.  W.  552. 
<3=>970(2)  ^Tex.Civ.App.)  Opinion  testimony  of 
qualified  witnesses  on  questions  of  fact  is  ad- 
missible, but  opinions  partaking  of  the  nature 
both  of  fact  and  law  are  sot  admissible,  and 
admission  or  exclusion  of  such  opinions  is  for 
the  trial  court  in  the  exercise  of  discretion,  not 
reviewable  unless  abused. — Panhandle  &  S.  F. 
Ry.  Co.  v.  Sanderson,  218  S.  W.  540. 
«=977(1)  (Ky.)  To  authorize  Court  of  Appeals 
to  correct  rulings  of  trial  court  on  motion  for 
new  trial,  it  must  be  clearly  shown  that  trial 
court  abused  its  discretion.— Chesapeake  ft  O. 
Ry.  Co.  v.  Salyers,  218  S.  W.  474. 
«J=>977(3)  (Ky.)  To  set  aside  a  verdict  and 
judgment,  when  there  is  no  error  in  the  trial, 
and  where  there  is  no  other  good  reason  for 
so  doing,  is  abuse  of  discretion  by  trial  court, 
and  is  an  erroneous  ruling,  which  Court  of 
Appeals  will  correct.— Chesapeake  ft  O.  Ry. 
Co.  v.  Salyers.  218  S.  W.  47* 
<8=>98l  (Ark.)  Motions  for  new  trial  for  newly 
discovered  evidence  are  addressed  to  the  sound 
legal  discretion  of  the  trial  court,  and  it  is 
only  in  case  of  apparent  abuse  of  such  discre- 
tion that  the  appellate  court  will  interfere. — 
Hinkle  v.  Lassiter,  218  S.  W.  825. 

IG)  Questions  of  Fact,  Verdicts,  and  Find* 
lnaa. 

«3=>989  (Mo.App.)  On  appeal  from  a  judgment 
after  directed  verdict  for  defendant,  the  ap- 
pellate court  can  look  only  to  the  plaintiffs' 
evidence  to  see  whether  it  was  sufficient  to 
justify  a  judgment  for  them.— Morris  v.  Mat- 
tingly,  218  S.  W.  922. 

«3=>994(2)  (Tex.Civ.App.)  In  an  action  for  in- 
juries suffered  by  plaintiff,  who  was  struck  by 
defendant's  motorcar  while  riding  on  his  mo- 
torcycle, where  there  was  conflicting  testimony 
as  to  whether  plaintiff  had  a  light  on  his  mo- 
torcycle, the  question  of  credibility  of  wit- 
nesses was  for  the  jury,  and  their  verdict  will 
not  be  disturbed. — American  Automobile  Ins. 
Co.  v.  Struwe,  218  S.  W.  534. 
$=>997(3)  (Ark.)  Where,  in  an  action  against 
a  gin  company  for  the  loss  of  cotton  left  in  its 
yards,  each  party  asked  for  a  peremptory  in- 
struction and  requested  no  other  instructions, 
the  court's  finding,  exonerating  defendant  from 
negligence,  was  final,  and  had  the  same  effect 
as  the  verdict  of  a  jury.— Strange  v.  Planters' 
Gin  Co..  218  S.  W.  188. 

<8=>IOOI(1)  Where  there  was  testimony  legal- 
ly Kutlicient  to  establish' issue  submitted  to  jury, 
verdict  is  decisive. 
—(Ark.)  Arkansas    Anthracite    Coal    ft   Land 

Co.  v.  Dunlap,  218  S.  W.  839; 
(Tex.Civ.App.)  City  of  San  Antonio  v.  New- 

nam,  218  S.  W.  128. 
«=»I00I(1)  (Ark.)  Verdict  in.  favor  of  plaintiff 
on  the  issue  of  defendant's  negligence,  sup- 
ported by  substantial  evidence,  will  not  be  set 
aside  by  the  Supreme  Court. — Hines  v.  Rice, 
218  S.  W.  851. 

<8=>l00l(l)  (Mo.App.)  A  contention  that  the 
verdict  is  against  the  weight  of  the  evidence 
is  one  for  the.  attention  of  the  trial  court,  and 
not  for  the  Court  of  Appeals,  and  it  is  only 
when  there  is  no  substantial  evidence  to  sus- 
tain the  verdict  that  such  court  may  inter- 
fere.—Schwabe  v.  Estes,  218  S.  W.  908. 
<S=>I00I(1)  (Tex.Civ.App.)  Jury  finding  which 
is  sustained  by  evidence  is  conclusive  on  appel- 
late court— Bradshnw  v.  Brown,  218  S.  W. 
1071. 
Evidence  will  be  held  sufficient  to  justify  jury 


finding  if  the  record  presents  a  state  of  facts 
from  which  reasonable  minds  might  reach  dif- 
ferent conclusions. — Id. 

<®=I002  (Ark.)  A  verdict  on  conflicting  evi- 
dence will  not  be  disturbed  by  the  appellate 
court— Hines  v.  Reynolds,  218  S.  W.  375. 
<8=>I002  (Ark.)  Where  material  issue  was  sub- 
mitted on  instruction  requested  by  appellants, 
the  verdict  against  them  must  be  treated  as 
settling  the  issue;  the  testimony  being  con- 
flicting.— Arkansas  Anthracite  Coal  ft  Land  Co. 
v.  Dunlap.  218  S.  W.  839. 

<3=»I002  (Mo.App.)  Findings  of  fact  by  jury 
based  on  conflicting  evidence  are  conclusive. — 
Sullivan  v.  Hines,  218  S.  W.  400. 
■©=1003  (Ky.)  Verdict  of  properly  instructed 
jury  will  not  be  interfered  with,  unless  it  is 
palpably  and  flagrantly  against  the  evidence, 
which  is  not  shown  by  fact  that  evidence  is 
conflicting,  or  that  more  witnesses  testified  for 
one  party  than  for  the  other. — Chesapeake  ft 
O.  Rv.  Co.  v.  Salyers,  218  S.  W.  474. 
<S=>I005(2)  (Mo.App.)  Where  trial  judge  in 
negligence  case  overruled  motion  for  new  trial, 
verdict  for  plaintiff  will  not  be  disturbed,  un- 
less it  can  be  said  as  a  matter  of  law  that 
there  was  not  sufficient  evidence  to  make  out 
a  case. — Sethman  v.  Union  Depot  Bridge  ft 
Terminal  R.  Co.,  218  S.  W.  879. 
<P=>  1009(4)  (Ark.)  Findings  of  fact  made  by  a 
chancellor  will  not  be  reversed  on  appeal,  un- 
less they  are  against  the  preponderance  of  the 
evidence.— Irwin  v.  Dugger,  218  S.  W.  177. 
<S=»  1009(4)  (Ark.)  The  findings  of  the  chan- 
cellor on  an  issue  of  fact  will  not  be  disturbed, 
unless  there  is  a  preponderance  of  the  testi- 
mony against  them. — Johns  v.  Road  Improve- 
ment Districts  of  Bradley  County,  218  S.  W. 
389. 

<&=>I0I0(1)  (Tex.Civ.App.)  It  is  the  province 
of  the  trial  court  to  weigh  the  evidence,  and 
where  the  evidence  is  not  conclusive  the  ap- 
pellate court  will  defer  to  the  trial  court's  de- 
termination.—Dittman  v.  Cornelius,  218  S.  W. 
109. 

(H)  Harmless  Error. 

<&=>  1033(2)  (Mo.App.)  In  an  action  for  death  of 
boy  killed  while  mounting  defendant's  delivery 
truck  on  the  driver's  unauthorized  invitation, 
by  the  driver  starting  car  with  a  violent  jerk, 
an  amendment,  adding  the  element  that  the 
driver  acted  in  reckless  disregard  of  the. safety 
of  deceased,  cannot  be  complained  of  by  de- 
fendant, since  such  amendment  put  a  more 
onerous  obligation  on  plaintiff,  and  did  not 
change  the  cause  of  action. — Stipetich  v.  Se- 
curity Stove  &  Mfg.  Co.,  218  S.  W.  964. 
^=•1033(5)  (Ky.)  In  action  for  injury  to  plain- 
tiff from  the  claimed  tilting  of  a  catch-basin 
cover,  an  instruction,  absolving  city  from  lia- 
bility if  third  persons  displaced  the  cover  "im- 
mediately before  plaintiff  stepped  on  it"  was, 
under  the  evidence,  too  favorable  to  plaintiff. 
— Kingkad  v.  City  of  Covington,  218  S.  W. 
458. 

<S=>I033(5)  (Mo.)  In  an  action  for  purchase 
price  of  fashion  and  sample  books,  where  cer- 
tain facts  were  admitted  by  answer  and  others 
not  controverted  on  the  trial,  defendant  was 
not  prejudiced  by  an  instruction  submitting 
such  facts,  as  its  only  effect  was  to  cast  on 
plaintiff  an  unnecessary  burden. — U.  S.  Fashion 
&  Sample  Book  Co.  v.  Montrose  Cloak  ft  Suit 
Co.,  218  S.  W.  867. 

<S=»I033(5)  (Mo.App.)  Defendant  cannot  com- 
plain of  an  instruction  the  only  error  in  which 
might  have  injured  plaintiff. — Mayo  v.  J.  L. 
Price  Brokerage  Co.,  218  S.  W.  932. 
€=>I033(5)  (Tex.Civ.App.)  In  an  action  on  a 
policy  insuring  an  automobile  against  sinking 
when  being  transported  by  water,  such  sink- 
ing of  a  ferry  having  occurred,  where  the  pol- 
icy provided  recovery  could  be  had  for  what 
it  would  have  cost  insured  to  repair  or  replace 
damaged  parts,  instruction  on  damages,  enlarg- 
ing to  some  extent  on  such  provision  by  limit- 
ing amount  of  recoverrMe  damages  to  what  it 
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would  take  to  repair  parts  properly  repairable, 
etc.,  being  more  liberal  than  the  policy  in  the 
insurer's  favor,  held  not  prejudicial  to  it. — 
American  Automobile  Ins.  Co.  v.  Fox,  218  S. 
W.  92. 

<S=»I033(6)  (Tex.)  Where  a  flagman  stationed 
at  a  railroad  crossing  in  a  city  was  struck  by 
a  switch  engine  approaching  without  warning, 
it  was  not  error  to  refuse  to  instruct  at  de- 
fendant's request  that,  if  defendant  was  guilty 
of  negligence  proximately  causing  the  flagman's 
death,  and  also  that  the  flagman  himself  was 
guilty  of  negligence  proximately  contributing 
thereto,  the  damages  should  be  reduced  as  pro- 
vided by  Acts  1909  (1st  Ex.  Sess.)  c.  10, 
where  the  court  had  directed  a  verdict  for  the 
defendant  if  the  jury  found  the  flagman  guilty 
of  contributory  negligence,  which  was  a  charge 
more  favorable  to  defendant  than  the  charge 
which  was  refused. — Pecos  &  N.  T.  Ry.  Co.  v. 
Suitor,  218.  S.  W.  1034. 

<g=»l036(3)'  (Ark.)  Though  it  developed  in  plain- 
tiffs testimony  that  he  had  a  partner,  M.,  in 
the  business,  for  injury  to  property  of  which 
he  sued  individually,  there  was  no  prejudice  in 
not  dismissing  the  action,  which  defendant  ask- 
ed, or  in  not  making  M.  a  party,  which  defend- 
ant did  not  ask:  M.'a  presence  at  the  trial  and 
testimony  establishing  the  right  of  recovery 
constituting  an  approval  of  the  form  of  action 
and  estopping  him  to  dispute  plaintiff's  right  to 
maintain  it,  preventing  defendant  being  sub- 
jected to  another  action  for  the  injury. — Mis- 
souri Pac.  R.  Co.  v.  Block,  218  S.  W.  «82. 
<3=»I037  (Ky.)  Under  Civ.  Code  Prac.  {  367a, 
summons  directed  to  a  county  other  than  the 
one  in  which  action  was  pending,  and  com- 
manding defendant  company  to  answer  in  10 
days  after  service,  was  irregular  through  its 
failure  to  accord  defendant  20  days  in  which  to 
answer,  and  no  judgment  could  be  rendered  on 
it  or  any  step  taken  in  the  case  under  it  until 
20  days  after  the  service,  but  where  judgment 
against  defendant  was  not  rendered  and  no 
step  was  taken  until  after  such  20  days,  the 
error  in  the  date  for  answering  was  immaterial 
and  not  prejudicial.— Morris  v.  Cumberland 
Producing  &  Refining  Co.,  218  S.  W.  302. 
<8=>  1039(2)  (Mo.App.)  In  action  for  death  of  a 
patient  on  the  third  floor  of  defendant's  hospital, 
who,  while  in  a  delirious  condition  and  while 
attempting  to  escape  from  the  hospital,  fell  to 
the  ground  and  was  killed,  that  petition  failed 
to  specifically  allege  that  defendant  had  knowl- 
edge of  deceased's  delirious  condition,  held  not 
to  have  prejudiced  defendant  in  view  of  evi- 
dence and  instructions.— Davis  v.  Springfield 
Hospital,  218  S.  W.  696. 

®=>I040(10)  (Tex.Civ.App.)  The  erroneous 
overruling  of  special  exceptions  that  allega- 
tions in  plaintiffs  petition  were  not  sufficient- 
ly specific  do  not  require  reversal,  where  the 
record  does  not  show  that  they  probably  re- 
sulted in  harm. — Texas  Employers'  Ins.  Ass'n 
v.  Downing,  218  S.  W.  112. 
<&=3 1 048(1)  (Tex.Civ.App.)  In  an  action  by 
passenger  who  claimed  that,  as  a  result  of  wait- 
ing in  a  cold  station,  he  contracted  la  grippe  re- 
sulting in  pneumonia,  where  the  passenger,  in 
response  to  a  question  as  to  how  he  felt  when 
he  was  on  the  train,  stated,  "Any  one  that 
knows  how  a  man  feels  when  he  is  taking  'la 
grippe  and  cold  knows  pretty  well  how  I  felt,'' 
the  answer,  though  irresponsive,  was  harmless; 
it  appearing  that  the  passenger  undoubtedly  suf- 
fered la  grippe. — Texas  &  P.  Ry.  Co.  v.  Shaw, 
218  S.  W.  814. 

®=sl050 (1)  (Ky.)  The  admission  of  hearsay  tes- 
timony that  plaintiffs  eye  trouble  was  caused 
by  gettiug  a  cinder  in  her  eye  hdd  harmless,  in 
view  o£  the  other  evidence  to  that  effect. — Ixjuis- 
ville  &  N.  It.  Co.  v.  Roberts,  218  S.  W.  713. 
€=a  1 050(1)  (Mo.)  In  action  for  sale  price  of 
ttisbion  and  sample  books  which  defendant  con- 
tended were  not  uniform,  as  a  result  of  which 
suits  made  for  customers  were  returned  com- 
pelling the  discontinuance  of  mail  order  busi- 


ness, the  exclusion  of  such  customers'  letters, 
if  error,  was  harmless,  where  the  customers 
testified  by  deposition  that  they  returned  gar- 
ments because  not  of  material  ordered,  and 
defendant's  president  testified  substantially  to 
contents  of  such  letters,  and  the  case  was 
given  to  jury  on  instructions  that  defendant 
was  justified  in  quitting  mail  order  business 
upon  discovery  that  books  were  not  uniform,  if 
such  was  the  fact.— U.  S-  Fashion  &  Sample 
Book  Co.  v.  Montrose  Cloak  &  Suit  Co.,  218  S. 
W.  867. 

«8=>  1050(1)  (Mo.App.)  In  servant's  action  for 
injuries,  received  when  a  lever  on  a  carriage  in 
a  sawmill  flew  back  and  struck  him,  where  ac- 
cording to  defendant  the  lever  would  not  have 
been  forced  back  if  the  pawls  in  the  ratchet 
machinery  were  placed  properly  by  plaintiff,  and 
according  to  plaintiff  the  lever  did  fly  back  al- 
though the  pawls  were  properly  placed  by  rea- 
son of  their  worn  condition,  evidence  of  a  wit- 
ness that  he  saw  the  lever  fly  back  on  other 
occasions,  coupled  with  the  qualifications  that 
he  did  not  know  what  condition  the  pawls  were 
in  at  the  time,  although  it  sbould  have  been  ex- 
cluded, was  harmless. — Gunn  v.  Hemphill  Lum- 
ber Co.,  218  S.  W.  978. 

<§=>  1050(1)  (Tex.Civ.App.)  Good  intent  on  the 
part  of  a  person  introducing  prejudicial  and  ir- 
relevant evidence  does  not  render  its  admission 
harmless.— Walker  v.  Kellar,  218  S.  W.  792. 
®=>l 050(1)  (Tex.Civ.App.)  Where  evidence  ad- 
mitted without  objection  assails  the  verity  of 
certificate  of  agreement  to  lease  as  strongly  as 
does  that  to^  which  objection  was  reserved,  er- 
ror, if  any,  in  admitting  testimony  objected  to 
is  harmless. — Davis  v.  Burkholder,  218  S.  W. 
1101. 

<£=>I050(2)  (Ky.)  In  an  action  by  a  passenger 
for  injuries  received  while  alighting  from  a 
street  car,  introduction  of  evidence  to  the  ef- 
fect that  street  car  conductor,  one  year  after 
the  accident  in  a  telephone  conversation,  asked 
plaintiff  if  she  was  going  to  sue  the  railway, 
having  heard  that  plaintiff  was  going  to  leave 
on  a  trip,  did  not  constitute  reversible  error; 
suit  having  already  been  brought  at  the  time 
of  the  conversation. — South  Covington  &  C. 
Ry.  Co.  v.  Goldsmith,  218  S.  W.  286. 
<S=>I050(2)  (Mo.App.)  In  wife's  action  in  re- 
plevin against  constables  for  live  stock  levied 
upon  by  husband's  creditor,  of  which  wife  claim- 
ed to  be  owner,  the  admission  in  evidence  of 
husband's  bill  of  sale  to  wife  of  live  stock,  not 
including  that  in  controversy,  and  executed 
prior  to  wife's  alleged  acquiring  of  live  stock 
in  controversy,  was  harmless.— Baird  v.  Wilks, 
218  S.  W.  918. 

<£=>I050(2)  (Tex.Civ.App.)  In  action  against 
landlord  for  wrongful  entry  and  destruction  of 
crops,  admission  of  evidence  •  of  landlord's  re- 
fusal to  release  plaintiff's  mortgage  on  plain- 
tiffs payment  of  mortgage  debt,  where  the  re- 
lease of  the  mortgage  was  not  in  issue,  was 
prejudicial  error.— Smith  v.  Roberts,  218  S.  W. 
27. 

<6=>I05I(1)  (Tex.Civ.App.)  It  was  harmless  er- 
ror to  permit  a  witness  to  testify  as  to  a  con- 
clusion, where  the  truth  of  the  conclusion  was 
established  by  testimony  of  other  witnesses.— 
Walker  v.  Kellar,  21S  S.  W.  75)2. 
<8=>I05I(2)  (Tex.Civ.App.)  Where,  in  action 
for  injuries  sustained  when  defendant's  auto- 
mobile collided  with  plaintiff's  motorcycle,  a 
witness  not  under  the  rule,  who  had  heard 
part  of  the  testimony,'  was  allowed  to  testify 
as  to  the  position  of  the  vehicles  after  the 
accident,  error  cannot  be  predicated  on  the 
admission  of  such  testimony,  where  there  was 
no  question  but  that  the  vehicles  were  in  the 
position  described  by  the  witness. — American 
Automobile  Ins.  Co.  v.  Struwe,  218  S.  W. 
KM. 

<@=>I052(5)  (Mo.App.)  In  action  for  commis- 
sion for  sale  of  land,  though  petition  sought 
recovery  only  ou  first  contract  which  defend- 
ant made  with  plaintiffs,  it  was  not  reversible 
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error  to  give  an  instruction  predicated  upon  a 
second  contract,  plaintiffs  having  introduced 
evidence  concerning  the  second  contract  with- 
out objection,  and  defendant  having  treated  the 
second  contract  as  an  issue,  and  jury  having 
found  for  plaintiffs  on  the  contract  pleaded.— 
Frank  Hart  Realty  Co.  v.  Ryan,  218  S.  W. 
412. 

«=>I056(4)  (Mo.)  Errors  predicated  on  the  ex- 
clusion of  evidence  of  defendant's  damages  on 
his  counterclaim  are  foreclosed  by  a  verdict 
for  plaintiff— U.  S.  Fashion  &  Sample  Book 
Co.  v.  Montrose  Cloak  &  Suit  Co.,  218  S.  W. 
867. 

©=1056  (4)  (Mo.App.)  In  action  for  damages 
for  death  of  an  infant  son,  rejection  of  offer 
to  prove  earnings  of  son  from  his  seventh  to 
his  twenty-first  year  held  without  prejudice  to 
defendant:  no  complaint  being  made  of  the  size 
of  the  verdict.— Linstroth  v.  Peper,  218  S.  W. 
431 

•£=>I056(4)  (Tex.Civ.App.)  In  action  to  set 
aside  conveyance  for  fraud,  exclusion  of  evi- 
dence tending  to  show  that  defendant  was  a 
swindler,  if  error,  was  harmless,  where  the 
court  found  that  defendant  had  made  the 
fraudulent  representations  but  gave  defendant 
judgment  on  ground  of  estoppel.— Kiehn  v. 
Willmann,  218  S.  W.  15. 

€=>I057(1)  (Tex.Civ.App.)  In  an  action  for 
damages  by  one  tarred  and  feathered  on  account 
of  his  attitude  toward  the  Red  Cross,  exclusion 
of  evidence  of  a  witness  that  certain  acts  of 
the  plaintiff  made  the  people  mad  was  harmless, 
where  the  impression  that  plaintiffs  conduct 
made  upon  the  citizenship  in  general  was  clear- 
ly shown  in  other  testimony.— Walker  v.  Kellar, 
218  S.  W.  792. 

«=>  1058(1)  (Tex.Civ.App.)  In  an  action  for 
damages  by  one  tarred  and  feathered  on  account 
of  his  attitude  toward  the  Red  Cross,  where 
plaintiff  admitted  that  he  told  a  committee,  when 
it  came  to  him,  that  he  did  not  want  to  join,  and 
that  he  did  not  join  until  after  they  talked  to 
him  vigorously,  no  harm  could  have  resulted  to 
defendants  by  refusal  of  the  court  to  permit 
them  to  show  that  on  such  occasion  plaintiff 
said  he  saw  no  use  in  putting  a  Red  Cross  sign 
in  his  window.— Walker  v.  Kellar,  218  S.  W. 
792 

<&=>I060(1)  (Mo.App.)  Permitting  arguments  by 
two  attorneys  in   rebuttal   was   not  reversible 


error  where  the  jury  could  not  have  been  im- 
properly misled.— Sullivan  v.  Hines,  218  S.  W. 
406 

«=»I064(1)  (Ark.)  Where  defendant's  plead- 
ings admitted  execution  of  contract  involved, 
an  instruction  that  plaintiff  had  the  burden  of 
proving  the  contract  is  not  reversible  error, 
where  it  further  stated  that  the  contract  was 
admitted  by  the  pleadings.— Rogers  v.  Robert- 
son. 218  S.  W.  206. 

«=»I064(1)  (Ky.)  Where  the  court  had  given 
instruction  embodying  all  the  conditions  under 
which  the  jury  were  authorized  to  return  a 
verdict  for  plaintiff,  the  giving  of  a  converse 
instruction,  authorizing  verdict  for  defendant 
although  jury  might  believe  that  one  of  the 
conditions  in  the  other  instruction  existed,  con- 
stituted prejudicial  error.— Baker  v.  Clark,  218 
S.  W.  280. 

<e=al064(l)  (Mo.App.)  In  an  action  for  seller's 
refusal  to  deliver,  an  instruction  on  damages 
referring  to  the  difference  between  contract 
price  and  the  "price  the  goods  could  have  been 
purchased"  at  date  of  breach  of  contract,  in- 
stead of  at  "market  price,"  was  not  prejudi- 
cial, where  the  verdict  was  evidently  founded 
on  testimony  as  to  "market  value  on  such 
date.— Peerless  Lighting  Co.  v.  Bourn  Rubber 
Co.,  218  S.  W.  347. 

<g=»l064(l)  (Mo.App.)  Where  plaintiff  tried 
the  case  on  the  theory  that  deceased  while  de- 
lirious left  his  room  in  hospital,  went  into  a 
hallway,  opened  a  door  leading  to  a  fire  escape, 
and  fell  down  the  steps  to  the  ground,  defend- 
ant hospital,  which  claimed  that  deceased  met 


his  death  by  throwing  himself  from  the  win- 
dow of  his  room,  was  not  injured  by  refusal 
of  instruction  that  the  evidence  was  insufficient 
to  sustain  the  claim  that  deceased  met  his  death 
by  falling  from,  or  throwing  himself  from,  the 
window  of  his  room. — Davis  v.  Springfield  Hos- 
pital, 218  S.  W.  696. 

<8=»I064(1)  (Mo.App.)  An  instruction  which  di- 
rects a  verdict  ana  omits  to  submit  an  essential 
fact,  where  other  instructions  submit  such  fact 
creates  a  conflict  and  is  reversible  error.— Pull- 
man v.  Vaughn,  218  S.  W.  889. 
<§=>I064(1)  (Mo.App.)  That  one  point  was  un- 
necessarily covered  by  three  instructions,  one 
of  which  might  well  have  been  refused,  was  not 
ground  for  reversal.— Baird  v.  Wilks,  218  S.  W  • 
§18. 

®=>I064(1)  (Mo.App.)  In  an  action  for  failure 
to  deliver  potatoes  sold,  though  three  tele- 
grams between  the  parties  constituted  a  con- 
tract without  any  aid  from  following  letteis 
which  confirmed  and  showed  the  contract  had 
been  made,  instruction  that  the  letters  and 
telegrams  constituted  a  contract  of  sale  was 
harmless  to  defendant  seller. — Mayo  v.  J.  L. 
Price  Brokerage  Co.,  218  S.  W.  932. 
®=»I064(1)  (Mo.App.)  In  personal  injury  ac- 
tion, instruction  authorizing  recovery  for  ex- 
?enses  of  nursing  was  prejudicial  error,  where 
here  were  three  months  of  nursing,  done 
mostly  by  plaintiff's  daughters;  for,  since  the 
jury  would  not  know  that  nursing  by  his  chil- 
dren was  presumably  gratuitous,  and  the  nurs- 
ing was  of  such  extent  as  to  cover  more  than 
a  mere  nominal  sum,  the  jury  would  be  led  to 
substantially  increase  the  verdict  because  of 
the  instruction.— Baldwin  v.  Kansas  City  Rys. 
Co.,  218  S.  W.  955. 

<8=>I064(2)  (Ark.)  In  an  action  by  a  shipper 
against  a  carrier  of  live  stock  which  kept  the 
animals  confined  without  food  or  water  for  more 
than  36  hours,  although  it  was  the  carrier's 
duty,  under  Act  Cong.  June  29,  1906  (U.  S. 
Comp.  St.  Si  8651-8654),  to  unload,  feed,  and 
water  the  animals,  the  shipment  being  an  in- 
terstate one,  an  instruction  in  effect  assuming 
that  it  was  the  duty  of  the  carrier  to  feed  and 
care  for  the  stock  is  not  prejudicial,  and  the 
carrier  cannot  complain,  particularly  where  the 
assumption  was  on  the  condition  that  the  car- 
rier would  not  be  liable  in  event  the  shipper  who 
accompanied  the  animals  was  himself  negligent. 
—Hines  y.  Morgan,  218  S.  W.  672. 
<g=»l064(2)  (Mo.App.)  In  an  action  for  false 
arrest  and  imprisonment,  instruction  using  the 
word  "competent"  in  connection  with  the  word 
"evidence"  held  improper  as  a  comment  on  evi- 
dence, but  not  by  itself  reversible  error. — Har- 
ris v.  Terminal  R.  Ass'n  of  St  Louis,  218  S. 
W.  686. 

£=»I064(4)  (Mo.App.)  An  instruction  that  jury 
was  the  sole  judge  of  credibility  of  witnesses 
and  the  weight  of  their  testimony,  in  deter- 
mining which  jury  might  consider  character  of 
the  witness,  his  manner  on  the  stand,  his  in- 
terest in  result  of  trial,  and  his  relation  to  or 
feeling  towards  parties  and  the  probability  or 
improbability  of  his  statements,  in  which  part 
of  printed  form  to  effect  that,  if  any  witness 
had  knowingly  sworn  falsely  to  any  material 
fact,  jury  might  reject  all  or  any  part  of  his 
testimony,  had  been  stricken  by .  drawn  ink 
lines,  leaving  the  whole  sentence  readable, 
could  not  have  influenced  jury  to  accept  testi- 
mony as  true  which  they  would  otherwise  have 
rejected,  and  was  not  material  error. — Ossen- 
berg  v.  Monsanto  Chemical  Works,  218  S.  W. 
421. 

<8=>  1 066  (Mo.App.)  In  action  by  street  sweeper 
for  injuries  sustained  when  run  down  by  de- 
fendant's automobile,  an  instruction  authoriz- 
ing recovery  for  plaintiff  too  broad  under  the 
facts  was  prejudicial  error.— Latham  v.  Har- 
vey, 218  S.  W.  401. 

<8=»I066  (Mo.App1.)  The  evidence  showing  that 
interpleader  raised  and  therefore  owned  all 
bnt  200  bushels  of  the  crib  of  corn  attached  as 
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that  of  B.,  and  the  issue  raised  by  the 
evidence  being  whether  she  had  bought  B.'s 
corn,  inaccuracy  in  the  instruction  to  find  for 
her  if  the  jury  believed  she  bought  the  corn 
"or  any  part  thereof"  was  harmless. — Yates  v. 
Brown,  218  S.  \V.  895. 

©=>I068(3)  (Mo.ftpp.)  If  the  evidence  on  a 
trial  was  insufficient  to  authorize  a  recovery, 
plaintiff  cannot  complain  on  appeal  that  the 
instructions  given  the  jury  were  erroneous. — 
Hallander  v.  Jefferson  Mut.  Fire  Ins.  Co.,  218 
S.  W.  418. 

<8=I068(3)  (Tex.Civ.App.)  Where,  under  the 
evidence,  no  judgment  could  properly  have  been 
rendered  except  for  appellees,  any  error  with 
respect  to  instructions  was  harmless. — Schoon- 
maker  v.  Clardy,  218  S.  W.  1112. 
®=>I068(5)  (Mo.App.)  In  an  action  for  false 
arrest  and  imprisonment,  instruction  that,  if 
defendant  had  reasonable  cause  to  believe  plain- 
tiff committed  the  theft,  no  punitive  damages 
should  be  allowed  together  with  the  fact  that 
the  jury  did  allow  punitive  damages,  an  implied 
finding  plaintiff  was  not  guilty  held  not  to  cure 
error  in  refusing  defendant's  requested  charge 
that,  if  plaintiff  was  guilty  of  the  theft,  she 
could  not  recover. — Harris  v.  Terminal  R.  Ass'n 
of  St.  Louis,  218  S.  W.  686V 
®=>I07I(3)  (Tex.Civ.App.)  Insufficiency  of  evi- 
dence to  sustain  findings  as  to  certain  rules  es- 
tablished by  the  usage  and  custom  of  certain 
port  held  immaterial,  where  court  did  not  ap- 
ply the  rule  in  construing  the  contracts  in  the 
case—  Langben  v.  Crespi  &  Co.,  218  S.  W. 
144. 

<3=>l 073(2)  (Tex.Civ.App.)  Rendition  of  inter- 
locutory default  judgment  before  filing  of  af- 
fidavit that  defendant  was  not  engaged  in  mili- 
'  tary  service  of  the.  United  States  under  U.  S. 
Comp.  St.  1918,  Comp.  St.  Ann.  Supp.  1918, 
|  3078%  bb,  was  not  reversible  error,  where 
court  found  that  defendant  had  never  been  in 
military  service,  and  where  the  required  affida- 
vit was  filed  before  the  rendition  of  final  judg- 
ment; such  filing  being  a  special  compliance 
with  the  statute— Woytek  v.  King,  218  S.  W. 
1081. 

«=>I073(3)  (Tex.Civ.App.)  Where  vendor  and 
his  agent  joined  in  suit  to  recover  sum  agreed 
as  liquidated  damages  for  purchaser's  breach, 
and  it  was  pleaded,  though  not  proven,  that 
vendor  assigned  a  part  -of  cause  of  action  to 
the  agent,  defendant  could  not  be  harmed  by 
error  in  entering  judgment  in  favor  of  the 
agent  for  part  of  recovery,  since  the  pleading 
of  an  assignment  of  part  of  the  cause  of  ac- 
tion would  be  sufficient  to  bind  vendor  in  the 
judgment  rendered.— Armstrong  v.  Palmer,  218 
S.  W.  627. 

(I)  Error  'Waived  In  Appellate  Court. 

<£=3l078(l)  (Mo.App.)  Points  not  presented  in 
appellant's  brief  and  argument  are  waived,  and 
need  not  be  considered  by  appellate  court. — 
Pollard  v.  Carlisle,  218  S.  W.  921. 
*=»I078(4)  (Tex.Civ.App.)  Instruction,  the  giv- 
ing of  which  is  not  assigned  as  error  in  appel- 
lant's brief,  will  not  be  considered;  objection 
thereto  having  been  waived. — Bradshaw  v. 
Brown,  218  S.  W.  1071. 

(J)  Decisions  of  Intermediate  Court*. 

<g=»l083(6)  (Tex.)  Whether  there  is  any  evi- 
dence to  support  a  jury's  finding  or  verdict  is 
purely  a  question  of  law,  but  where  there_  is 
some  evidence  in  support  thereof,  the  question 
whether  it  is  sufficient  in  the  estimation  of  the 
trial  court  or  of  the  Court  of  Civil  Appeals  to 
support  a  finding  or  verdict,  is  a  question  of 
fact,  and  not  one  of  law,  and  the  decision  of 
the  Court  of  Civil  Appeals  thereon  is  final,  and 
not  subject  to  review,  in  view  of  amended 
Const,  art.  5,  §  6,  and  Rev.  St.  1911,  art.  1590.— 
Electric  Express  &  Baggage  Co.  v.  Ablon,  218 
S.  W.  1030. 

<8=>I091(1)  (Tex.Civ.App.)  Where  the  justice 
court  judgment  showed  that  the  action  was  for 


a  specified  sum  with  interest  and  attorney's 
fees,  and  foreclosure  of  a  mortgage  lien  and 
the  charge  in  the  county  court  stated  that  it 
was  an  action  on  notes  and  to  foreclose  a 
mortgage  lien,  while  the  judgment  in  that  court 
stated  that  it  was  on  a  liquidated  account,  it 
must  be  presumed  that  the  action  was  on 
notes  and  for  the  foreclosure  of  the  mortgage 
securing  them. — Alvis  v.  John  G.  Harris  Hard- 
ware &  Furniture  Co.,  218  S.  W.  538. 
®=>109l(2)  (Tex.Civ.App.)  Where  on  appeal 
from  county  court  in  cause  instituted  in  justice 
court  no  statement  of  the  pleadings  is  shown 
by  the  transcript,  it  must  be  presumed  that 
they  justified  the  introduction  of  evidence  sus- 
taining the  judgment,  but.  where  the  record 
affirmatively  shows  the  pleadings,  none  can  be 
presumed,  nor  can  allegations  be  presumed  in 
conflict  with  the  record.— Alvis  v.  John  G.  Har- 
ris Hardware  &  Furniture  Co.,  218  S.  W.  538. 

(K)  Subsequent  Appeal*. 

«=>I096(3)  (Ky.)  Tb.e  opinion  on  the  first  ap- 
peal of  a  case  is  the  law  of  the  case  as  to  all 
matters  that  could  or  should  have  been  raised. 
—Illinois  Cent.  R.  Co.  v.  Probus,  218  S.  W.  724. 
«=»I097(1)  (Ky.)  The  opinion  on  the  first  ap- 
peal is  binding  on  the  parties,  the  courts,  and 
subsequent  proceedings  as  to  issues  upon  which 
the  evidence  is  substantially  the  same. — Wilson 
v.  Caughlin.  218  S.  W.  1010. 
<S=3l099(3)  (Mo.App.)  As  against  defendant's 
insistence  that  any  cause  of  action  of  plaintiff 
was  under  the  humanitarian  rule,  it  is  suffi- 
cient answer  that  the  same  point  was  ruled 
against  it  on  the  prior  appeal. — Israel  v.  Wa- 
bash R.  Co.,  218  S.  W.  916. 
®=3 1 099(4)  (Ark.)  Construction  of  contract  on 
former  appeal  is  the  law  of  the  case. — Wiegel 
v.  Road  Improvement  Dist  No.  1,  Prairie  Coun- 
ty, 218  S.  W.  856. 

€=»l  099(8)  (Ky.)  In  an  employe's  action 
against  a  railroad  company  for  injuries  where 
on  the  first  trial  a  peremptory  instruction  for 
defendant  was  reversed  on  appeal  on  a  holding 
that  the  evidence  was  sufficient  to  take  the  case 
from  the  jury,  and  on  a  retrial  there  was  a 
verdict  for  plaintiff,  evidence  on  such  second 
trial  held  to  disclose  different  issues  on  the 
question  of  whether  or  not  at  the  time  of  bis 
injuries  plaintiff  was  engaged  in  intrastate  or 
interstate  commerce.— Illinois  Cent  B.  Co.  v. 
Probus,  218  S.  W.  724. 

<S=>I099(9)  (Ky.)  Appellant  may  not  complain 
of  failure  to  give  requested  instructions  con- 
taining the  same  vice  condemned  by  this  court 
on  a  former  appeal  of  this  case,  and  which 
necessitated  the  reversal.— Wilson  v.  Caughlin, 
218  S.  W.  1010. 

XVH.  DETERMINATION  AND  DISPO- 
SITION OF  CAUSE. 
(A)  Decision  in  General. 

<g=>IM6  (Tex.Civ.App.)  Rents  accruing  after 
trial  of  a  suit  to  set  aside  an  execution  sale, 
which  was  set  aside  on  appeal,  must  be  de- 
manded in  a  separate  suit  and  cannot  be  award- 
ed by  the  appellate  court— Wagner  v.  Hudler, 
218  S.  Wi  100. 

(C)  Modification. 
<S=»1 151(1)  (Tex.Civ.App.)  Rendition  of  judg- 
ment, including  interest  at  a  rate  in  excess  of 
the  statutory  rate,  is  not  ground  for  reversal, 
but  judgment  should  be  reformed  and  made  to 
draw  the  statutory  rate.— Woytek  v.  King,  218 
S.  W.  1081. 

<e=»H5l(2)  (Tex.Civ.App.)  In  action  against 
shipping  agent  for  delay  in  furnishing  ship,  the 
rendition  of  judgment,  awarding  plaintiff 
amount  of  premiums  on  insurance  from  March 
1,  instead  of  from  April  1,  on  which  date  court 
found  default  had  been  made,  was  not  ground 
for  reversal  of  judgment,  since  judgment  could 
be  reformed  and  made  to  conform  with  such 
finding.— Langben  v.  Crespi  &  Co.,  218  S.  W. 
144. 
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<8=>II53  (Tex.Civ.App.)  Where  in  the  state 
of  the  pleadings  and  the  evidence,  as  found  by 
the  trial  court,  a  judgment  should  have  been  for 
plaintiff  against  all  the  defendants,  the  court 
on  appeal  will  reform  and  affirm  the  judgment, 
in  view  of  Rev.  St.  1911,  art.  1626,  though  de- 
fendants might  by  amendment  set  up  other  de- 
fenses.—Afchenhold  Co.  v.  Smith,  218  S.  W. 
808. 

(D)    Reversal. 

<g=sll63  (Tex.)  Where  Court  of  Civil  Appeals 
reversed  judgment  of  lower  court  on  one  as- 
signment of  error,  without  passing  upon  other 
assignments.  Supreme  Court,  in  holding  that 
Court  of  Civil  Appeals  erred,  will  not  affirm 
judgment  of  lower  court,  where  such  other  as- 
signments raise  questions  not  properly  within 
its  jurisdiction,  but  will  confine  its  decision  to 
matter  on  which  Court  of  Civil  Appeals  based 
its  reversal,  and  will  remand  case  to  such 
court,  to  enable  it  to  pass  on  such  other  as- 
signments.—Henry  v.  Kirby  Lumber  Co.,  218 
S.  W.  363. 

<8=H70(o)  (Ky.)  Where  a  petition,  in  a  suit 
to  enjoin  issuance  and  sale  of  county  bonds, 
raised  an  issue  of  fact  as  to  whether  the  peti- 
tioners for  the  special  bond  election  named  a 
certain  day  for  the  holding  of  such  election,  or 
whether  the  date  was  inserted  by  the  county 
judge,  and  such  issue,  if  decided  in  favor  of 
petitioners,  would  have  availed  them  nothing, 
it  was  no  issue  in  reality  requiring  the  cause 
to  be  set  for  trial  as  provided  by  Civ.  Code 
Prac.  {  367a,  subsec.  5,  in  view  of  section  756, 
providing  that  a  judgment  shall  not  be  reversed 
or  modified  except  for  prejudicial  error.  — Horn- 
ing v.  Fiscal  Court  of  Caldwell  County,  218  S. 
W.   989. 

<g=>M73(l)  (Mo.App.)  In  an  action  for  damages 
to  a  shipment  of  live  stock,  that  the  railroad 
company  was  joined  as  party  defendant  with 
the  Director  General  of  Railroads,  who  was 
operating  the  road,  does  not  require  reversal  of 
the  whole  judgment  against  both  the  Director 
General  and  the  railroad,  although  the  judgment 
as  against  the  railroad  waB  erroneous.— Cravens 
v.  Ilines,  218  S.  W.  912. 

«=>l  173(1)  (Tex.Civ.App.)  In  an  action  under 
the  federal  Employers'  Liability  Act  (U.  S. 
Comp.  St.  |g  8657-8665)  by  a  widow,  as  ad- 
ministratrix, for  the  benefit  of  heirs  and  minor 
children,  a  judgment  which  awarded  damages 
in  favor  of  the  widow  and  a  minor  son,  but 
denied  all  recovery  to  a  minor  daughter  who 
had  married  shortly  after  the  death  of  her 
father,  is  error  necessitating  reversal  of  the 
entire  judgment  and  a  remand,  for  rule  62A 
is  not  applicable,  the  issue  of  negligence  be- 
ing a  single  one  applicable  to  all  of  the  bene- 
ficiary plaintiffs  jointly,  and  not  singly. — Davis 
v.  Wight.  218  S.  W.  26. 

<8=»l  175(6)  (Tex.Civ.App.)  On  an  appeal  in 
trespass  to  try  title  where  appellee  was  satis- 
fied with  the  findings  of  fact  and  no  effort  was 
made  to  alter,  amend,  or  add  to  then),  and 
such  findings  did  not  support  the  judgment,  the 
case  need  not  be  remanded,  but  the  judgment 
may  be  reversed  and  the  judgment  rendered  in 
the  appellate  court,  since  the  cause  must  be 
considered  on  those  findings  which  appellee 
deemed  were  sufficient  to  uphold  the  judgment 
below.— Benavides  v.  Benavioes,  218  S.  W.  566. 
48=1177(1)  (Mo.App.)  Where  cause  was  tried 
and  submitted  upon  the  wrong  theory  as  to  the 
proof  required  to  be  made  by  plaintiff,  appel- 
late court,  in  holding  on  appeal  from  judgment 
for  plaintiff  that  peremptory  instruction  should 
have  been,  given  for  defendant,  will  remand  the 
cause  for  a  new  trial,  since,  if  lower  court  had 
intimated  that  it  would  give  the  peremptory  in- 
struction for  defendant,  plaintiff  could  have 
taken  a  nonsuit. — Koprivica  v.  Standard  Ace. 
Ins.  Co.,  218  S.  W.  689. 

45=>II77(1)  (Mo.App.)  In  replevin  by  a  piano 
company  against  its  selling  agents  to  recover 
two  instruments  which  developed  through  coun- 
terclaim and  offset  into  a  general  controversy 


as  to  the  rights  of  the  parties,  where  the  evi- 
dence on  the  agents'  counterclaim  was  very  in- 
definite, and  the  instructions  given  were  about 
as  indefinite  as  the  evidence,  judgment  for  the 
agents  on  their  counterclaim  must  be  reversed, 
nnd  the  case  remanded  for  new  trial,  particularly 
where  the  agents  have  not  been  charged  with  the 
value  of  one  piano  with  which  they  are  charge- 
able—Frederick Piano  Co.  v.  Stanley,  218  S. 
W.  882. 

«3=>II77(6)  (Ark.)  Where  in  suit  for  dissolu- 
tion of  a  partnership  which  the  partner  fur- 
nishing the  capital  desired  to  dissolve  'before 
expiration  of  term  of  partnership,  the  question 
whether  the  partner  furnishing  the  capital  was 
justified  in  such  dissolution  was  not  disposed  of, 
it  being  assumed  he  was,  the  case  must  on  re- 
versal on  appeal  by  the  partner  not  furnishing 
the  capital  who  would  have  been  entitled  to  an 
interest  in  the  assets  at  expiration  of  term,  be 
remanded.— Tankersley  v.  Norton,  218  S.  W. 
660. 

<©=»  1 1 77  (7)  (Mo.App.)  Where  the  plaintiff  who 
wrote  a  letter  accepting  defendant's  offer  tes- 
tified fully  as  to  his  recollection  concerning  the 
letter,  but  such  testimony  was  insufficient  to 
authorize  its  admission  in  evidence,  a  new  trial 
will  not  be  granted  in  reversing  a  judgment  for 
plaintiff— Collins  v.  Hoover,  218  S.  W.  940. 
<8=>l  177(7)  (Tex.)  A  correct  judgment  will 
not  be  reversed  and  remanded  to  permit  ap- 
pellant to  adduce  proof  he  should  have  offered 
on  the  trial. — Simmons  v.  Dickson,  218  S.  W. 
365. 

<S=>i  177(8)  (Tex.Civ.App.)  In  a  negligence 
case,  where  the  answer  of  the  jury  to  one  spe- 
cial issue  was  to  the  effect  that  plaintiff  had 
not  exercised  due  care,  and  the  answer  to  an- 
other special  issue  was  that  plaintiff  had  exer- 
cised due  care,  on  reversal  of  a  judgment  in 
favor  of  plaintiff  the  appellate  court  cannot 
render  a  judgment  for  defendant.— Texas  & 
N.  O.  R  Co.  v.  Houston  Undertaking  Co.,  218 
S.  W.  84. 

<8=»H78(6)  (Tex.Civ.App.)  In  an  attorney's 
action  to  recover  fees  based  in  part  upon 
fraudulent  representations  by  defendant's 
agent  relative  to  defendant's  ability  to  pay, 
where  the  issue  of  plaintiffs  right  to  maintain 
suit  in  the  county  where  the  services  were 
performed  was  not  determined,  the  judgment 
may  be  reversed,  and  the  case  remanded  for 
trial  upon  such  remaining  issue. — Fears  v. 
Fish,  218  S.  W.  507. 

(F)    Mandate    and    Proceeding;*    in   lower 
Court. 

<8=»l 191  (Ky.)  Where  a  cause  has  been  reversed 
and  remanded,  it  is  error  to  fail  to  file  a  man- 
date with  the  trial  court,  as  required  by  Civ. 
Code  Prac.  f  761.— Wilson  v.  Caughlin,  218  S. 
W.  1010. 

APPEARANCE. 

<8=>I9(1)  (Tex.Civ.App.)  A  party  who  appear- 
ed and  filed  an  answer  submitted  herself  to  the 
jurisdiction  of  the  court.— Walker  v.  Goetz, 
218  S.  W;  669. 

<§=>20  (Tex.Civ.App.)  By  filing  a  general  an- 
swer defendant  waived  the  issuance  and  service 
of  citation  and  voluntarily  submitted  himself  to 
the  jurisdiction  of  the  court,  and  was  bound  by 
any  judgment  thereafter  rendered.— Hines  v. 
Mills,  218  S.  W.  777. 

ARGUMENT  OF  COUNSEL 

See  Criminal  Law,  «=»700-720;  Trial,  «=» 
108V6-129. 

ARMY  AND  NAVY. 

See  Appeal  and  Error,  <g=>1073;  Criminal  Law, 
€=»598;  Homicide,  €=>172;  Insurance,  €==> 
392,  438,  615;    Licenses,  «all, 
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ARREST. 

See  Criminal  Law,  «=>429;  False  Imprison- 
ment, «=>5,  7,  10,  15,  31. 

ASSAULT  AND  BATTERY. 

See  Carriers,  <S=>234,  319,  3:20,  416;  Criminal 
Law,  <S=-»396,  485;  Damages,  <{=>135;  Hom- 
icide: New  Trial,  <8=>74,  110;  Trial,  «=>252, 
256,  333,  339. 

I.   CIVIL    LIABILITY. 
(B)  Action*. 

«8=»24(3)  (Tex.Civ.App.  J  In  S"n  action  for 
damages  by  one  tarred  and  featbcred  on  ac- 
count of  bis  attitude  towards  tbe  Red  Cross, 
wbere  plaintiff  alleged  that  certain  of  the  de- 
fendants had  placed  a  placard  on  him,  inscribed, 
^'Traitor.  All  others  take  warning"  be  should 
not  have  been  permitted  to  testify  that  a  cer- 
tain other  defendant  had  placed  tbe  placard  on 
him,  in  tbe  absence  of  a  trial  amendment. — 
Walker  v.  Kellar,  218  S.  W.  792. 
<}=>27  (Tex.Civ.App.)  In  an  action  for  dam- 
ages by  one  tarred  and  feathered,  wbere  he 
testified  that  he  refused  to  join  tbe  Red  Cross 
because  he  had  been  advised  that  its  agents 
and  nurses  would  furnish  aid  to  the  German 
wounded  soldiers  as  well  as  American  soldiers, 
and  that  he  gave  this  reason  to  the  committee 
for  declining  to  contribute,  and  that  he  thought 
German  wounded  soldiers  should  be  left  to  die 
on  tbe  battle  field,  court  did  not  err  in  striking 
out  subsequent  testimony  to  the  effect  that  he 
thought  that  leaving  wounded  German  soldiers 
on  the  field  was  a  part  of  civilized  warfare; 
tbe  matter  under  inquiry  being  plaintiff's  atti- 
tude toward  the  Red  Cross,  and  not  as  to  wbat 
his  belief  was  concerning  what  was  the  practice 
in  modern  warfare. — Walker  v.  Kellar,  218  S. 
W.  792. 

€=>30  (Tex.Civ.App.)  In  an  action  by  one 
tarred  and  feathered  by  citizens  because  of  his 
attitude  towards  the  Red  Cross,  the  court  prop- 
erly permitted  great  latitude  in  the  introduc- 
tion of  evidence  of  prior  acts  and  statements 
on  the  part  of  plaintiff,  which  would  explain 
and  cast  light  upon  the  act  of  provocation  re- 
lied on,  providing  such  prior  acts  and  conduct 
were  brought  to  the  knowledge  of  tbe  defend- 
ants; such  facts  affording  an  explanation  of 
tbe  motives  and  conduct  of  tbe  defendants. — 
Walker  v.  Kellar,  218  8.  W.  792. 

In  an  action  for  damages  by  one  tarred  and 
feathered  on  account  df  his  attitude  towards 
the  Red  Cross,  testimony  of  witnesses  that, 
prior  to  the  act  of  provocation  relied  on,  several 
persons  had  solicited  plaintiff  for  the  Red  Cross, 
and  that  he  refused  to  make  a  donation,  and 
that  he  hardly  looked  up  to  see  who  they  were 
was  clearly  admissible,  if  knowledge  by  one  or 
more  of  the  defendants  of  the  incidents  was 
shown. — Id. 

In  such  action,  where  witness  testified  that 
plaintiff  said  of  a  preacher,  who  led  a  crowd 
which  whipped  a  man  for  not  putting  up  a  Red 
Cross  sign,  that  "in  place  of  being  a  preacher 
he  was  a  damned  hypocrite,"  court  properly 
struck  out  the  statement  concerning  the  preach- 
er, as  it  did  not  tend  to  show  plaintiff's  atti- 
tude toward  the  Red  CroBS. — Id. 

In  an  action  for  damages  by  one  tarred  and 
feathered  in  May,  1918,  on  account  of  his  atti- 
tude towards  the  Red  Cross,  evidence  that 
plaintiff  refused  to  join  the  Red  Cross  in  De- 
cember, 1917,  was  admissible  as  one  of  a  series 
of  acts  tending  to  show  that  plaintiff  was  un- 
patriotic calculated  to  arouse  anger.— Id. 
®=»35  (Tex.Civ.App.)  In  an  action  for  dam- 
ages by  one  tarred  and  feathered  on  account  of 
his  attitude  toward  the  Red  Cross,  evidence 
held  to  show  that  certain  defendants  partici- 
pated in  the  wrongful  act. — Walker  v.  Kellar, 
218  S.  W.  792. 

Testimony  of  one  who  was  tarred  and  feath- 


ered that  it  would  worry  a  man  a  lot  was 
sufficient  to  justify  a  finding  that  he  suffered 
mental  distress. — Id. 

In  an  action  for  damages  by  one  tarred  and 
feathered,  evidence  held,  insufficient  to  warrant 
a  finding  that  he  suffered  physical  pain. — Id. 

In  an  action*  for  damages  by  one  tarred  and 
feathered  and  chased  from  bis  place  of  business 
on  account  of  his  attitude  toward  the  Red 
Cross,  evidence  held  wholly  insufficient  to  show 
that  he  would  probably  nave  made  any  profits 
out  of  his  business,  if  permitted  to  remain  and 
conduct  the   same.  Id. 

<8=>38  (Tex.Civ.App.)  In  an  action  by  one 
tarred  and  feathered,  placarded  "Traitor,"  and 
chased  out  of  the  county,  court  properly  au- 
thorized a  recovery  for  mental  distress;  shame, 
and  humiliation  that  plaintiff  might  suffer  in 
the  future.— Walker  v.  Kellar,  218  S.  W.  792. 
ig=>39  (Mo.App.)  When  no  actual  damage  is 
suffered,  punitive  damages  cannot  be  allowed 
in  an  action  for  assault. — Lindstrom  v.  Kansas 
City  Southern  Ry.  Co.,  218  8.  W.  936. 
4=339  (Tex.Civ.App.)  In  an  action  by  one 
tarred  and  feathered,  placarded,  and  chased 
from  the  county  on  account  of  his  attitude  to- 
wards the  Red  Cross,  evidence  held,  sufficient  to 
warrant  the  recovery  of  exemplary  damages. — 
Walker  v.  Kellar,  218  a  W.  792. 

II.  CRIMINAL  BEBFOlfBIBILITY. 
(A)  Offenses. 

<8=>54  (Tex.Cr.App.)  Where  defendant,  for  the 
purpose  of  freeing  himself  from  deceased  when 
she  would  not  let  him  go  until  be  had  paid  her 
for  sexual  privilege  accorded,  choked  her  to 
death  without  any  purpose  to  kill,  the  offense 
would  be  aggravated  assault.— Lang  v.  State, 
218  S.  W.  7«4. 

®=>54  (Tex.Cr.App.)  Defendant  negro,  who  to 
repel  a  threatened  assault  by  a  white  man  with 
rocks  struck  tbe  white  man  on  the  arm  with 
a  pistol,  tbe  pistol  slipping  and  cutting  tbe  oth- 
er s  head,  was  not  guilty  of  an  aggravated  as- 
sault, where  he  refrained  thereafter  from  using 
the  pistol  either  as  a  bludgeon  or  to  shoot.— 
Hilliard  v.  State,  218  S.  W.  1052. 


(B)  Pro 


<&=>85  (Tex.Cr.App.)  In  a  prosecution  for  an 
aggravated  assault,  the  exclusion  of  evidence 
that  the  person  assaulted  was  a  common  thief 
was  not  error,  in  view  of  the  court's  qualifica- 
tion, stating  that  all  that  was  attempted  to  be 
shown  by  defendant's  witness  was  that  while 
such  person  worked  for  witness  some  lumber 
was  stolen.— Hahn  v.  State,  218  S.  W.  1058. 
4=->92  (Tex.Cr.App.)  In  prosecution  for  ag- 
gravated assault,  where  it  was  charged  that 
serious  bodily  injury  had  been  inflicted,  evi- 
dence held  insufficient  to  sustain  conviction. — 
Young  v.  State,  218  S.  W.  754. 
t£=>92  (Tex.Cr.App.)  Evidence  held  to  sustain 
verdict  of  guilty  of  aggravated  assault.— Lang 
v.  State,  218  S.  W.  764. 

®-=>95  (Tex.Cr.App.)  A  pistol  used  as  a  blud- 
geon is  not  a  "deadly  weapon"  per  se. — Hilliard 
v.  State,  218  S.  W.  1052. 


ASSESSMENT. 

See  Highways,  4=>90,  136;  Municipal  Corpo- 
rations, <8=-»407-485;    Taxation,  <8=>482. 

ASSIGNMENTS. 

See  Appeal  and  Error,  <8=»1073:  Bridges,  «=> 
15;  Execution,  «=->251;  Landlord  and  Ten- 
ant, <8=>17,  79,  80;  Master  and  Servant,  •*=> 
80;  Mechanics'  Liens,  <8=>317;  Partnership, 
«=»76,  264. 
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agreement  acted  without  authority,  complain- 
ants hare  the  burden  to  prove  the  facts  upon 
which  they  rely. — Pierce  v.  Foreign  Mission 
Board  of  Southern  Baptist  Convention,  218  8. 
W.  140. 

©=75(2)  (Ky.)  When  a  client  wishes  to  dis- 
pense with  the  services  of  attorneys  who  have 
brought  action  for  him  and  have  appeared  as  his 
attorneys  of  record,  the  court,  before  making 
any  order  of  dismissal,  or  substitution,  when 
no  cause  affecting  the  integrity,  fidelity,  or  abil- 
ity of  the  attorneys  is  shown,  and  the  attorneys 
are  objecting  to  their  dismissal  and  call  atten- 
tion to  the  fact  that  they  are  entitled  to  com- 
pensation for  services  rendered,  will  put  the 
client  on  terms  to  pay,  or  secure  to  be  paid, 
the  compensation  to  which  the  attorneys  may  be 
entitled,  or  will  require  the  client  as  a  condition 
precedent  to  the  discharge  and  substitution  to 
consent  that  such  proceedings  may  be  taken  as 
will  secure  to  the  attorneys  their  compensation. 
—Gordon  v.  Morrow,  218  S.  W.  258. 
©=76(1)  (Ky.)  A  private  client  may,  on  con- 
ditions that  compensation  be  provided  for,  etc., 
discharge  his  attorney  at  any  time  with  or 
without  cause,  and  without  reference  to  the 
nature  of  the  contract  or  the  provision  it  makes 
as  to  compensation,  or  whether  the  compensa- 
tion is  fixed  or  contingent. — Gordon  v.  Morrow, 
218  S.  W.  258. 

©=>  101(1)  (Ky.)  An  attorney  employed  to  de- 
fend an  action  has  no  authority  to  compromise 
it  unless  he  is  especially  authorized  by  the 
client,  but,  where  the  attorney  was  led  to  be- 
lieve that  the  client  desired  him  to  compromise 
the  action,  his  act  in  compromising  the  same 
was  not  fraudulent,  except  in  legal  contem- 
plation—Mason v.  Cook,  218  S.  W.  740. 


ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Insurance,  ©=593;  Partnership,  ©=264, 
271. 

II.  CONSTRUCTION  AND  OPERATION 
IN   GENERAL. 

<8=>I7I  (Mo.App.)xTbe  question  as  to  the  pow- 
ers conferred  by  a  deed  of  trust  to  trustee  for 
creditors  is  a  question  for  the  court,  and  not 
for  the  jury.— Cook  v.  Wheeler,  218  S.  W.  920. 

V.   RIGHTS  AND  REMEDIES  OF 

CREDITORS. 

(C)   Claims  and  Liens  Prior  or  Superior  to 

AulK&ment. 

©=335(1)  (Ky.)  The  rights  of  partner's  as- 
signee for  benefit  of  creditors  in  the  partnership 
interest  were  inferior  to  the  rights  of  partner's 
creditor  to  whom  partner  pledged  partnership  in- 
terest prior  to  assignment,  since  assignee  re- 
ceived only  such  rights  as  the  partner  himself 
had,  and  was  not  a  purchaser  for  value,  and 
since  pledgee's  lien  cannot  be  prejudiced  by  a 
general  assignment  for  the  benefit  of  creditors. — 
Power  Grocery  Co.  v.  Hinton,  218  S.  W.  1013. 

ASSOCIATIONS. 

See  Insurance,  ©=640-670. 

ASSUMPSIT,  ACTION  OF. 

See  Work  and  Labor. 

ASSUMPTION  OF  RISKS. 

See  Master  and  Servant,  ©=203-220. 

ATTACHMENT. 

See  Appeal  and  Error,  ©=1066;  Garnishment: 
Judgment,  ©=916;  Justices  of  the  Peace, 
©=86;    Partnership,  ©=104. 

I.  NATURE  AND  GROUNDS. 

(B)   Ground!    of    Attachment. 

©=>47(4)  (Mo.App.)  Evidence  held  to  warrant 
finding  that  defendant  intended  to  convey  or 
assign  bis  property  for  purpose  of  hindering 
or  delaying  bis  creditors. — East  Side  Packing 
Co.  v.  Merits,  218  S.  W.  436. 

VI.  PROCEEDINGS  TO  SUPPORT  OR 
ENFORCE. 

€=9213  (Mo.App.)  An  instruction,  in  an  at- 
tachment action  on  the  alleged  fraudulent  pur- 
pose of  defendant  to  hinder  and  delay  his 
creditors,  etc.,  held  sufficient. — East  Side  Pack- 
ing Co.  v.  Meritz,  218  S.  W.  436. 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  ©=781,  1178;  Attor- 
ney General,  ©=2;  Constitutional  Law,  ©= 
290;  Continuance,  ©=20;  Contracts,  ©= 
129;  Criminal  Law,  ©=714,  719,  1090;  Dis- 
trict and  Prosecuting  Attorneys;  Divorce, 
©=182,  216,  221;  Estoppel,  ©=91;  Evi- 
dence, <3=>590;  False  Imprisonment,  ©=15; 
Infants,  ©=50,  92;  Injunction,  ©=81;  In- 
surance, €=602;  Judgment,  ©=461;  Libel 
and  Slander,  ©=9,  45,  105,  112;  Mandamus, 
©=4,  10,  109;  Master  and  Servant,  ©=120, 
348;  Mechanics'  Liens,  ©=317;  Municipal 
Corporations,  ©=527;  Partnership,  ©=§6; 
Principal  and  Agent,  ©=102;  Principal  and 
Surety,  ©=166;  States,  ©=191;  Trial,  «=» 
108^-129;  Trusts,  ©=S1;  Vendor  and  Pur- 
chaser, ©=231,  239;   Venue,  ©=3. 

II.  RETAINER    AND    AUTHORITY. 

©=72  (Tex.Civ.App.)  In  suit  to  set  aside  a 
judgment  entered  by  agreement  of  attorneys  on 
the    ground    that    the    attorneys    who    signed 


IV.   COMPENSATION  AND  UEN  OF 

ATTORNEY. 

(A)   Fees  and   Other   Remuneration. 

©=166(1)  (Mo.App.)  In  an  attorney's  suit  on 
an  express  contract  to  pay  $25  for  legal  serv- 
ices, the  defense  being  that  an  entirely  differ- 
ent contract  was  made,_  that  is,  one  to  pay 
only  in  the  event  the  litigation  was  success- 
ful, such  defense  was  merely  a  denial  of  the 
contract  contended  for  by  plaintiff  attorney, 
and  the  burden  of  proof  was  always  on  him  to 
carry,  apart  from  any  presumption  that  he 
was  to  receive  pay  for  his  services,  inapplica- 
ble in  the  presence  of  direct  evidence  on  the 
issue.— Shepard  v.  Pullum,  218  S.  W.  975. 
©=166(4)  (Ky.)  Evidence  held  to  warrant 
finding  that  an  attorney  for  plaintiffs,  in  an 
action  to  recover  lands,  performed  Mb  agree- 
ment so  as  to  be  entitled  to  compensation. — 
Charles  v.  Whitt,  218  S.  W.  994. 

(B)   Lien. 

©=172  (Ky.)  The  lien  created  by  Ky.  St  i 
107,  for  plaintiff's  attorney  in  an  action  for  the 
recovery  of  lands,  to  secure  payment  of  fee 
in  absence  of  contract  being  purely  statutory, 
should  not  be  given  a  wider  scope  than  is 
provided  by  the  statute.— Charles  v.  Whitt, 
218  S.  W.  994. 

©=187  (Ky.)  Where  two  of  the  three  attor- 
neys who  represented  the  plaintiffs  in  an  ac- 
tion for  the  recovery  of  lands  received  a  con- 
veyance of  one-half  of  the  minerals  under  the 
lands,  and  the  clients  conveyed  the  surface 
of  the  lands  to  a  bona  fide  purchaser,  held 
that  the  third  attorney  was  entitled  to  Bubject 
to  his  claim  the  minerals  conveyed  to  the  oth- 
er two  attorneys  in  accordance  with  stated 
proportions.— Charles  v.  Whitt,  218  S.  W.  994. 

ATTORNEY  GENERAL 

See  Costs,  ©=314. 

«=»2  (Ky.)  Ky.  St.  {  112,  subsec.  5,  was  en- 
acted for  the  purpose  of  conferring  upon-  the 
Governor  the  authority  to  employ  special  coun- 
sel when  requested  so  to  do  by  the  Attorney 
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General  in  any  action,  proceeding,  prosecution, 
or  matter  affecting  the  interest  of  tbe  common- 
wealth, and  it  is  not  indispensable  to  the  valid- 
ity of  such  employment  that  the  statute  should 
have  made  it  the  duty  of  the  Attorney  General 
to  represent  the  commonwealth  in  the  action, 
proceeding,  prosecution,  or  matter  concerning 
which  special  counsel  are  employed;  the  pur- 
pose of  the  statute  being  to  leave  it  to  the 
sound  judgment  of  these  two  higher  officers  of 
the  state  to  decide  when  tbe  emergency  de- 
mands the  employment  of  special  counsel. — 
Gordon  v.  Morrow,  218  S.  W.  258. 

Where  proceeding  against  an  estate  for  the 
purpose  of  collecting  inheritance  taxes  required 
investigations  to  be  made  out  of  the  state,  the 
Governor  of  the  state,  on  the  request  of  the 
Attorney  General,  was  authorized  to  employ 
special  counsel  under  Ky.  St.  {  112,  subsec.  1, 
section  112,  subsec.  5,  and  sections  4281o  and 
4281n,  especially  in  view  of  the  fact  that  sec- 
tions 126  and  127  do  not  require  the  county  at- 
torney to  go  outside  his  county. — Id. 

A  Governor  of  tbe  state  who  has  employed 
special  counsel,  at  the  request  of  the  Attorney 
General,  under  Ky.  St  §  112,  subsec.  5,  may 
act  with  the  same  freedom  that  a  private  client 
might  exercise,  and  may  at  any  time  discharge 
such  counsel  and  cancel  the  contract  of  em- 
ployment, subject,  of  course,  to  the  right  of 
such  counsel  to  compensation. — Id. 

Special  counsel  of  the  state  discharged  by  the 
Governor  without  cause  have  no  lien  upon 
funds  in  their  possession  to  secure  their  com- 
pensation.— Id. 

Where  special  counsel  for  the  state  are  dis- 
charged without,  cause  by  the  Governor,  they 
should  not  be  required  in  securing  their  com- 
pensation to  resort  to  the  uncertain  and  prob- 
ably unavailing  effort  of  appealing  to  the  Leg- 
islature to  give  them  the  right  to  bring  a  suit 
against  the  state  for  the  recovery  of  their  com- 
pensation, under  Const.  $  231. — Id. 

Where  suit  has  been  brought  by  special  coun- 
sel for  the  state,  and  they  have  appeared  on 
the  court  records  as  attorneys  for  the  state,  a 
Governor  who  has  discharged  them  and  who 
desires  to  dispense  with  their  services  can 
only  do  so  after  written  notice  in  the  court  in 
which  the  suit  is  pending,  as  no  other  attor- 
neys except  those  appearing  in  the  record  have 
the  right  to  come  into  the  case  without  their 
consent,  or  the  consent  of  the  court,  or  take 
any  steps  therein,  or  have  any  connection 
therewith.— Id. 

If  the  Governor,  after  notice  to  special  coun- 
sel employed  by  the  state,  moves  the  court  to 
permit  him  to  dismiss  them  and  substitute  oth- 
er attorneys  in  their  place,  the  court,  upon  the 
.request  of  tbe  attorneys  sought  to  be  dismissed, 
should  before  entering  the  motion  of  the  Gov- 
ernor put  him  upon  terms  to  consent  of  xecord 
that  the  compensation  to  which  the  attorneys 
are  entitled  for  services  rendered  may  be  de- 
termined by  the  court  with  the  assistance  of  a 
jury  if  one  is  demanded,  and  that  the  judgment 
of  the  court  entered  shall  be  treated  as  ap- 
proved by  the  Governor,  and,  when  there  is  a 
final  judgment,  the  attorneys  may  demand  of 
the  state  auditor  the  compensation  awarded; 
such  not  being  a  suit  against  the  state  within 
the  meaning  of  Const  §  231.— Id. 

Where  the  Governor  of  the  state  discharges 
special  counsel  employed  under  Ky.  St.  f  112, 
subsec.  5,  on  a  contingent  basis,  the  measure 
of  compensation  to  which  the  attorneys  are 
entitled  should  be  on  a  quantum  meruit  basis 
and  should  be  the  value  of  the  services  ren- 
dered from  the  date  of  the  contract  until  their 
discharge.— Id. 

AUTOMOBILES. 

See  Action,  <8=»50;  Appeal  and  Error,  4fc=»173, 
1)94.  1033.  1051;  OHattel  Mortgages,  <g=»6; 
Criminal  Law,  «=>396,  408,  448;  Damages, 
<8=>132;    Death,  «=»31;    Highways,  *s»178, 


183;  Insurance,  <8=>424,  665,  670;  Master 
and  Servant,  «=»302,  303,  304,  306.  308,  330, 
332;  Municipal  Corporations,  €=»706;  Par- 
ent and  Child,  <S=»13;  Statutes,  <g=»47; 
Street  Railroads,  «=>99,  108,  114,  117;  Trial, 
«=>296 ;  Witnesses,  <S=»405. 

BAIL 

XI.   IH  ORIMINAX  PROSECUTIONS. 

<S=*43  fTte.Cr.App.)  Where  eyewitness  testi- 
fied that  deceased  was  walking  along  a  street, 
and  accused  approached  him  from  behind,  and, 
without  a  word  of  warning,  struck  him  on  the 
head  with  a  metal  pipe,  inflicting  a  fatal  blow, 
and,  when  deceased  collapsed,  walked  calmly 
away  until  he  reached  a  street  corner,  then  fled 
at  full  speed,  and  medical  expert  testified  that 
skull  of  deceased  was  crushed  and  that  such  a 
wound  would  kill  any  man,  the  court  was  justi- 
fied in  concluding  that  there  was  a  killing  up- 
on express  malice  and  that  a  capital  offense 
had  been  committed,  and  bail  was  properly  re- 
fused.—Ex  parte  Ray,  218  S.  W.  504. 
€=»49  (Tex.Cr.App.)  The  burden  is  on  tbe  state 
to  show  by  proof  that  capital  offense  has  been 
committed  by  an  applicant  for  bail  before  the 
same  will  be  denied.— Ex  parte  Ray,  218  S.  W. 
504. 

<g=»70  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1011,  art  904,  authorizing  tbe  giving  of  bail 
bond  pending  appeal  in  a  felony  case,  a  convicted 
party  may  enter  into  recognizance  during  the 
term  of  conviction,  or  may  enter  into  a  bond 
during  vacation  to  be  approved  by  the  sheriff 
and  the  judge  who  tried  the  case,  though  be  is 
holding  court  in  a  county  other  than  that  in 
which  conviction  was  had. — Swim  v.  State,  218 
S.  W.  761. 

<S=»88  (Tex.Cr.App.)  On  scire  facias  to  forfeit 
bail  bond  pending  appeal  in  a  felony  case,  cita- 
tion held  to  have  sufficiently  recited  the  term 
of  court  at  which  the  forfeiture  was  taken,  and 
the  amount  of  the  forfeiture.— Swim  v.  State. 
218  S.  W.  76L 

«=»88'/2  (Tex.Cr.App.)  On  scire  facias  to  for- 
feit a  bail  bond  pending  appeal,  the  trial  court 
did  not  err  in  dismissing  as  to  the  principal. — 
Swim  v.  State,  218  S.  W.  761. 
<g=>94  (Tex.Cr.App.)  It  is  necessary  that  briefs 
in  scire  facias  cases  for  forfeiture  of  bail  bonds 
be  filed  by  a  party  appealing  in  the  trial  court 
and  the  Court  of  Criminal  Appeals  as  in  civil 
cases,  the  rule  being  the  same  as  in  civil  cases;, 
and,  where  no  briefs  were  filed  in  the  trial 
court,  appeal  from  judgment  of  forfeiture  must 
be  dismissed.— Swim  v.  State,  218  S.  W.  761. 

BAILMENT. 

See  Innkeepers,  <8=>11;    Pledges. 

®=»1  (Ark.)  A  gin  company's  receipt  for  cot- 
ton ginned  by  it,  merely  stating  the  owner's 
name  and  the  number  and  weight  of  the  bale, 
did  not,  in  itself,  constitute  a  contract  of  bail- 
mont— Strange  v.  Planters'  Gin  Co.,  218  S.  W. 
188. 

<g=>l2  (Ark.)  A  gin  company,  permitting  its 
customers  to  leave  cotton  ginned  by  it  in  its 
gin  yards,  so  that  they  would  not  have  to -haul 
it  back  home  or  find  a  storage  place  until  they 
sold  it,  and  issuing  receipts  therefor  in  order 
that  they  might  identify  their  cotton,  was  a 
gratuitous  bailee,  not  liable  for  the  loss  of  the 
cotton  unless  guilty  of  gross  negligence. — 
Strange  v.  Planters'  Gin  Co.,  218  S.  W.  188. 
€=>12  (Tex.Civ.App.)  Where  plaintiff  left  two 
bales  of  cotton  with  defendant,  the  bales  being 
accepted  by  defendant's  agent  for  storage  to  be 
held  until  plaintiff  should  call  for  them,  alleged 
to  have  been  received  only  for  plaintiff's  con- 
venience, and  receipt  stating  it  was  not  a  pub- 
lic warehouse,  a  bailment  resulted,  requiring 
defendant  to  exercise  ordinary  care  to  hold  and 
return  the  cotton.— Griffin  t.  Smith,  218  S.  W. 
33. 


Digitized  by 


Google 


1137  INDEX-DIGEST  Banks  and  Banking 

tor  cue*  in  Dec. Die  *  Am.Dis.  Key-No. Series  *  Indexes  see  ume  topic  mhd  KEY-NUMBKB 


«=3I(1)  (Mo.App)  The  gist  of  a  cause  of  ac- 
tion as  bailor  against  bailee  is  negligence,  and 
the   burden   rests  on   the  bailor  to  plead  and 
prove  negligence  as  tfie  cause  of  the  loss  or 
injury;  the  burden  resting  on  him  to  the  end  of 
the  case.— McKeever  v.  Kramer,  218  S.  W.  403. 
Sailor,   suing  for  loss  of  or  for  injuries  to 
the  goods,  makes  out  a  prima  facie  case  of  neg- 
ligence against  the  bailee  by  proof  of  the  bail- 
ment and  the  bailee's  failure  to  return  the  prop- 
erty  on   demand,   the   bailee   then   having   the 
burden  to  account  for  the  loss  of  the  goods  by 
showing  loss  through  theft,  fire,  etc.,  which  ex- 
onerates him  prima  facie,  and  throws  the  bur- 
den  on   the  bailor  to  show  negligence. — Id. 
4£=>3I(3)  (Mo.App.)  Bailor  suing  for  loss  of  or 
for  injuries  to  the  goods  makes  out  a  prima 
facie  case  of  negligence  against  the  bailee  by 
proof  of  the  bailment  and  the  bailee's  failure 
to  return  the  property  on  demand.— McKeever 
v.  Kramer,  218  S.  W.  403. 
<©=»3I(3)   (Tex.Civ.App.)  Evidence      held      to 
show  conclusively  a  breach  of  defendant's  duty 
as  bailee  of  cotton  to  hold  the  bales  for  plain- 
tiff as  agreed,  and  to  return  them  on  demand. 
—Griffin  v.  Smith,  218  S.  W.  33. 

BANKRUPTCY. 

See  Assignments  for  Benefit  of  Creditors;  Con- 
tracts, <S=all3 ;    Partnership,  <8=>271. 

UX.    ASSIGNMENT,  ADMINISTRATION. 
AND  DISTRIBUTION  OF  BANK- 
RUPT'S ESTATE, 
(C)  Preferences   and  Transfers   br   Bank- 
rapt,  and  Attachments  and 
Other  Mens. 

<S=>2I2  (Mo.App.)  In  replevin  by  a  holder  of 
a  chattel  mortgage  and  note,  where  petition 
did  not  allege  that  defendant  mortgagor  had 
at  any  time  any  title  to  the  property  mort- 
gaged, and  in  his  answer  defendant  alleged 
that  the  property  was  owned  hy  his  wife, 
and  in  his  schedule  filed  in  bankruptcy  he 
stated  that  he  bad  no  property  except  house- 
hold property,  not  covered  by  the  mortgage  in 
suit,  and  the  undisputed  evidence  showed  that 
defendant  had  no  interest  and  was  claiming 
none  in  the  property  at  the  time  he  was  ad- 
judged a  bankrupt,  the  trial  court  properly 
overruled  a  plea  in  abatement,  wherein  de- 
fendant urged  that  the  jurisdiction  in  the  case 
was  in  the  United  States  District  Court  and 
not  in  the  state  court— Cook  v.  Wheeler,  218 
S.  W.  820. 

V.   RIGHTS,  REMEDIES,  AND  DIS- 
CHARGE OF  BANKRUPT. 

<g=434  (Mo.App.)  Promise  by  a  debtor  after 
adjudication  of  his  bankruptcy,  but  before  dis- 
charge, to  pay  a  debt  existing  before  com- 
mencement of  the  proceeding,  is  enforceable 
notwithstanding  the  discharge,  since  the  dis- 
charge- relates  back  to  the  inception  of  the 
proceeding.— Traders'  Nat.  Bank  v.  Hermer, 
218  S.  W.  937. 

BANKS  AND  BANKING. 

See  Evidence,  <8=»135,  317;  Forgery,  «=>7; 
Garnishment,  <§=12;  Highways,  <S=90; 
Husband  and  Wife,  «=»249,  264 ;  Interplead- 
er, <8=>10;  Judgment,  «=17,  98;  Justices 
of  the  Peace,  4=»86;  Mines  and  Minerals, 
«=75;  Taxation,  <g=>109;  Trusts,  <S=»89; 
Witnesses,  ®=»164. 

XX.  BANKING  CORPORATIONS  AND 
ASSOCIATIONS. 

(D)  Officers  and  Agents. 

«=»54(1)  (Ky.)  The  directors  of  a  bank  may  be 
severally  or  jointly,  or  severally  and  jointly, 
liable  to  stockholders  for  a  loss  resulting  from 
negligence  on  their  part,  dependent  on  varying 

218  S.W.-72 


degrees  of  fidelity  to  the  trust  imposed,  and 
on  the  character  of  negligence,  whether  by  them 
as  individuals  or  as  a  board. — Tackett  v.  Green, 
218  S.  W.  468. 

e$=»55(4)  (Ky.)  If  only  negligence  is  charged 
against  the  directors  of  a  bank  collectively  by 
stockholders  suing  for  losses,  and  about  mat- 
ters which  only  as  a  board,  and  not  individual- 
ly, they  were  authorized  to  act,  the  negligence 
complained  of  would  be  a  joint,  and  not  a  sev- 
eral or  individual  negligence  of  the  members 
of  the  board  of  directors,  which  could  be  put  in 
issue  as  to  all  by  the  denial  of  any  of  the  di- 
rectors; but  if,  on  the  other  hand,  each  or  any 
member  of  the  board  is  charged  with  negli- 
gence in  the  discharge  of  a  duty  which  as  & 
member  of  tile  board  he  was  bound  to  perform, 
then  the  negligence  charged  would  be  individ- 
ual, and  a  member  of  the  board  who  failed  to 
answer  could  not  take  advantage  of  the  an- 
swers of  other  members  of  the  board  to  the 
petition.— Tackett  v.  Green,  218  S.  W.  468. 
«=6I  (Ark.)  Kirby's  Dig.  §  859,  as  amended 
by  Acts  1909,  p.  643,  declaring  that  failure  of 
the  president  or  secretary  of  a  bank  to  comply 
with  the  provisions  of  section  848  to  be  a  mis- 
demeanor, does  not  make  the  failure  of  such 
officers  to  comply  with  section  849,  relating  to 
the  transfer  of  stock,  a  misdemeanor,  and  hence 
bank  officials,  who  failed  to  record  a  transfer  of 
stock,  etc.,  are  not  subject  to  criminal  prosecu- 
tion.—Casey  v.  Casey,  218  S.  W.  678. 

III.  FUNCTIONS  AND  DEALINGS. 

(B)    Representation    of    Bank    hy    Officers 
and  Asrenta. 

<£=>I02  (Tex.Civ.App.)  Where  a  bank's  custom- 
er made  out  blank  notes  to  cover  overdrafts, 
in  filling  in  such  notes  for  the  amount  of  the 
overdrafts  the  bank's  cashier  was  agent  for  the 
customer,  and  not  •  for  the  bank. — Goree  v. 
Uvalde  Nat.  Bank,  218  S.  W.  620. 

The  cashier  of  a  bank  having  large  authority 
is  an  agent  of  the  bank  within  the  scope  of  his 
authority,  but  when  he  exceeds  it  the  bank  will 
not  be  bound. — Id. 

•8=5 1 16(1)  (Tex.Civ.App.)  Where  a  bank  knew 
the  agency  its  customer  had  established  for  its 
cashier  to  fill  in  a  note  signed  in  blank  by  the 
customer  to  cover  overdrafts,  in  its  suit  on 
the  note  the  bank  had  no  burden  to  establish 
the  relation  of  agency  between  the  customer 
and  its  cashier;  the  only  fact  to  be  established 
being  whether  the  amount  of  the  note  was  filled 
in  correctly  by  the  cashier. — Goree  v.  Uvalde 
Nat.  Bank,  218  S.  W.  620. 
«=»II6(6)  (Tex.Civ.App.)  If  a  bank's  cashier 
exceeded  his  authority  from  the  bank  in  writing 
in  a  false  amount  in  a  blank  note  given  by  the 
bank's  customer  to  cover  overdrafts,  the  cus- 
tomer could  defeat  the  bank's  suit  on  the  note 
for  such  improper  amount,  the  bank  being 
chargeable  through  its  cashier  in  preference  to 
the  customer,  who  was  not  benefited  by  the 
dual  agency  of  the  cashier  for  himself  and  the 
bank.— Goree  v.  Uvalde  Nat.  Bank,  218  S.  W. 
620. 

(C)  Deposits. 

<©=>!  19  (Tex.Civ.App.)  The  making  of  a  gener- 
al deposit  with  a  bank  creates  the  relation  of 
debtor  and  creditor  between  the  bank  and  the 
party  in  whose  name  the  deposit  is  made. — 
Meador  v.  Rudolph,  218  S.  W.  520. 
<&=5l27  (Ark.)  Where  the  drawer  of  a  draft 
which  was  attached  to  a  bill  of  lading  indors- 
ed same  and  deposited  it  with  a  bank,  which 
credited  the  amount  to  the  drawer's  account, 
the  bank  became  the  absolute  owner  of  the 
draft  and  was  entitled  to  the  proceeds. — Farm- 
ers' State  Bank  v.  First  State  Bank,  218  S. 
W.  847. 

In  an  action  by  plaintiff  bank,  which  credited 
the  account  of  the  drawer  of  a  draft  which 
was  attached  to  a  bill  of  lading  with  the 
amount  thereof,  when  draft  was  indorsed  and 
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deposited,  against  the  bank  which  received  the 
draft  for  collection,  held,  that  the  facta  war- 
ranted a  finding  that  the  plaintiff  bank  acquired 
and  retained  title  to  the  draft,  notwithstand- 
ing the  drawer  after  controversy  arose  re- 
turned to  the  plaintiff  bank  the  amount  of  the 
credit. — Id. 

€=»I29  (Mo.App.)  Under  the  direct  provisions 
of  Laws  1915,  p.  190,  §  168,  where  a  person 
deposits  money  belonging  to  him  in  a  bank, 
taking  a  certificate  of  deposit  payable  to  him- 
self or  another,  and  subsequently  dies,  the 
fund  belongs  to  the  other  person  named  in  the 
certificate.— Conqueror  Trust  Co.  v.  Craig,  218 
S.  W.  972. 

<8=>I38  (Ky.)  Where  check  drawn  with  author- 
ity from  maker  named  as  payee  one  who  had 
no  interest  and  was  not  intended  to  become  a 
party  in  the  transaction,  the  drawee  bank  was 
authorized  to  make  payment  to  bearer,  regard- 
less of  whether  prior  indorsements  were  genu- 
ine, and  without  inquiry;  the  payee  being  a 
"fictitious  person"  within  Negotiable  Instru- 
ments Act,  $  9,  subd.  3  (Ky.  St.  1  3720b,  subd. 
9),  making  instrument  payable  to  bearer  when 
payable  to  order 'of  a  "fictitious  *  •  »  per- 
son and  such  fact  was  known  to  the  person 
making  it  so  payable,"  the  words  "person  mak- 
ing it  so  payable"  referring  to  the  person  draw- 
ing the  check  and  not  to  the  nominal  maker, 
where  the '  two  are  not  the  same. — Mueller  & 
Martin  v.  Liberty  Ins.  Bank,  218  S.  W.  465. 

At  common  law,  a  check  naming  a  payee  who 
had  no  interest  in  the  check  and  who  was  not 
intended  to  become  a  party  in  the  transaction 
was  deemed  payable  to  a  fictitious  person,  and 
where  made  under  authority  from  maker  au- 
thorized the  bank  to  pay  check  to  bearer  out 
of  maker's  funds,  regardless  of  whether  prior 
indorsements  were  genuine,  and  without  in- 
quiry.—Id. 

<8=>I48<3)  (Tex.Civ.App.)  While  a  bank  can- 
not bold  the  depositor  where  it  pays  out  mon- 
ey on  forged  check,  yet,  where  the  depositor 
draws  a  check  in  so  negligent  a  manner  that 
it  can  be  raised  without  exciting  the  suspicion 
of  a  prudent  and  cautious  man,  and  the  bank 
pays  the  amount  so  raised,  the  depositor  and 
not  the  bank  must  bear  the  loss  himself; 
hence  an  answer  setting  up  such  facts  in  an 
action  against  the  bank  should  not  be  strick- 
en on  exception. — First  Nat.  Bank  of  Newsom 
v.  J.  C.  Walling  &  Son,  218  S.  W.  1080. 
*=>I52  (Mo.App.)  Under  Rev.  St.  1909,  | 
8309,  providing  that  husband  cannot  reduce 
his  wife's  personalty  to  possession  without 
her  express  written  consent,  a  husband  can- 
not withdraw  a  bank  deposit  belonging  to  his 
wife  after  her  death,  although  presenting  a 
certificate  of  deposit  duly  indorsed  by  her. — 
Conqueror  Trust  Co.  v.  Craig,  218  S.  W.  972. 
©=153  (Tex.Civ.App.)  Deposit  in  bank  to  cred- 
it of  another  person,  to  be  delivered  to  such 
person  by  bank  upon  depositor  being  success- 
ful in  pending  suit  against  him,  was  not  a 
special  deposit  in  its  restrictive  sense,  requiring 
the  thing  deposited  to  be  safely  kept  and  the 
identical  thing  returned,  but  was  a  special  de- 
posit in  the  sense  that  it  was  for  a  specific 
purpose,  making  bank  liable  to  third  party  up- 
on payment  to  depositor  in  violation  of  the 
contract  between  the  parties  with  reference  to 
the  deposit—  Meador  v.  Rudolph,  218  S.  W. 
520. 

(©=154(1)  (Tex.CivApp.)  Where  after  divorce 
a  husband  sold  land  in -which  his  former  wife 
had  a  half  interest  as  community  property,  and 
thereafter  the  wife  sued  a  bank  on  its  cash- 
ier's check  indorsed  to  the  husband,  and  rep- 
resenting half  the  price  of  the  land,  the  bank 
was  under  no  obligation  to  the  foreign  ex- 
ecutor of  the  husband's  estate,  or  to  the  es- 
tate itself,  to  set  up  limitations  against  the 
wife's  claim,  the  executor  and  estate,  having 
been  represented  by  an  attorney  selected  by 
him,  having  been  fully  informed  of  all  facts, 
and  having  bad  opportunity  to  qualify  as  ex- 


ecutor in  Texas  and  defend  the  suit. — Baber  v. 
Houston  Nat.  Exch.  Bank,  218  S.  W.  156. 

(D)   Collections. 

<®=»I75(2)  (Ark.)  A  complaint  by  a  bank  which 
bad  accepted  for  deposit  a  draft  with  bill  of 
lading  attached  and  given  the  drawer  credit 
held  sufficient  to  state  a  cause  of  action 
against  the  defendant  bank,  which  received 
the  draft  for  collection,  and  in  whose  hands 
proceeds  were  attached  as  property  of  draw- 
er.—Farmers'  State  Bank  v.  First  State  Bank, 
218  S.  W.  847. 

(E)  lioana  and  Discounts. 
<S=>I79  (Ky.)  That  charter  of  bank  did  not 
authorize  bank  to  purchase  or  be  a  partner  in 
a  grocery  business  or  to  engage  in  such  busi- 
ness did  not  make  it  unlawful  for  the  bank  to 
accept  a  lien  upon  an  interest  in  a  grocery 
partnership  to  secure  a.  debt  owing  to  bank.— 
Power  Grocery  Co.  v.  Hinton,  218  S.  W.  1013. 

BATHING  ESTABLISHMENT. 

See  Nuisance,  €=>36. 

BEER  BARRELS. 

See  Evidence,  <©=>18. 

BENEFICIAL  ASSOCIATIONS. 

See  Insurance,  <g=»640-670. 

BICYCLES. 

See  Statutes,  <S=»47. 

BIDDING, 

See  Fish,  <8=>9. 

BILL  OF  LADING. 

See  Banks  and  Banking,  4£=>127. 

BILLS  AND  NOTES. 

See  Appeal  and  Error,  «=>109;  Banks  and 
Banking,  ®=102,  116,  127,  138,  148,  175: 
Common  Law.  ®=»14;  Corporations,  «g=>90, 
414,  426,  432 ;  Election  of  Remedies,  ^=>11 ; 
Estoppel,  «=»72 ;  Evidence,  <8=»135,  314,  317, 
441,  448 ;  Guaranty,  4£=>47 ;  Husband  and 
Wife,  «=>156,  249,  264 ;  Insurance,  «=»179%, 
310,  387;  Judgment,  <S=>251;  Justices  of 
the  Peace,  <8=>164,  174;  Limitation  of  Ac- 
tions, 4£=>105,  155;  Marshaling  Assets  and 
Securities,  «=»2 ;  Parties,  «=>56 ;  Partner- 
ship, «=»55,  76,  146,  176,  183 ;  Pledges,  «=> 
59  ;  Principal  and  Surety,  <B=>129,  169  ;  Sub- 
rogation, *=>1,  4 ;  Trial,  <&=»350,  352 ;  Ven- 
dor and  Purchaser,  «=>43,  44,  265,  279,  299, 
306;   Witnesses,  <8=»164. 

I.  REQUISITES  AND  VALIDITY. 

(B)   Form   and  Contents  of  Promissory 
Notes    and    Dnebllls. 

$=»28  (Ky.)  A  note  reading,  "One  year  after 
date  I  promise  to  pay  to  the  order  of  S.  L 
five  hundred  dollars  for  value  received  of  him 
in  land,"  signed  by  two  makers,  had  all  the  re- 
quirements of  a  negotiable  instrument  pro- 
vided for  in  Ky.  St.  {  3720bl— Lynchburg 
Shoe  Co.  v.  Hensley,  218  S.  W.  243. 
<©=»49  (Tenn.)  In  view  of  the  Negotiable  In- 
strument Act,  an  accommodation  maker  was 
primarily  liable  upon  a  note,  even  though  he 
signed  the  word  "surety"  opposite  his  name.— 
Merchants'  Bank  &  Trust  Co.  v.  Bushnell,  218 
S.  W.  709. 

(C)   Execution    and  Delivery. 

$=>63  (Tex.Civ.App.)  That  note  was  given  to 
payees  merely  for  purpose  of  having  it  indorsed 
by  them  to  aid  in  the  further  negotiation  of 
the  note  to  some  other  person  did  not,  in  ab- 
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sence  of  agreement  that  note  should  be  dis- 
counted by  payees  and  no  other  person,  re- 
lease accommodation  maker  from  liability  up- 
on theory  that  it  was  never  delivered  to  pay- 
ees, and  therefore  never  became  a  valid  ob- 
ligation against  accommodation  maker,  where 
accommodation  maker's  credit  was  extended  for 
the  purpose  of  enabling  the  other  makers  to 
procure  money.— Rabb  v.  Seidel,  218  S.  W. 
607. 

IX    CONSTRUCTION  AND  OPERATION. 

«=»  1 32  (Tex.Civ.App.)  Where  note  given  to 
purchaser  by  vendor  and  another,  to  guarantee 
vendor's  completing  title,  provided  for  ma- 
turity a  year  from  date,  and  provided  that, 
"if  title  is  cleared  on  or  before"  such  due 
date,  "this  note  becomes  null  and  void,  other- 
wise it  shaft  remain  in  full  force  and  effect," 
the  fact  that  there  was  on  such  due  date  a 
suit  pending  at  vendor's  expense  to  clear  the 
title  did  not  prevent  the  note  from  maturing 
at  such  date,  for  the  only  way  to  avoid  its 
payment  in  money  at  maturity  was  for  the 
vendor  to  clear  the  title  before  the  note's  due 
date.— Stamps  v.  Piatt,  218  S.  W.  47. 

m.   MODIFICATION,  RENEW  AX,  AND 
RESCISSION. 

C£=»I39(2)  (Tex.Civ.App.)  If  there  be  no  out- 
side consideration,  a  mutual  agreement  for 
extension  of  a  note,  in  order  to  be  valid,  must 
bind  both  parties,  the  creditor  to  forbear  the 
collection  of  his  debt  until  the  stated  time, 
and  the  debtor  to  continue  to  pay  interest  to 
such  time,  and  if  by  the  terms  of  such  agree- 
ment it  should  bind  only  the  creditor  to  for- 
bear, but  allow  the  debtor  to  discbarge  the 
debt  at  any  time  and  stop  running  of  interest, 
the  agreement  is  without  consideration.— El- 
lerd  v.  Ferguson,  218  S.  W.  605. 

V.   RIGHTS  AND  LIABILITIES  ON  IN- 
DORSEMENT OR  TRANSFER. 

(D)  Bona  Fide  Purchaser*. 

€=338  (Ky.)  Where  a  note  was  regular  on  its 
face,  and  came  into  possession  of  plaintiff  be- 
fore maturity,  on  the  face  of  the  instrument 
plaintiff  was  a  holder  in  due  course,  as  such, 
under  Ky.  St.  §  3720b57.  free  from  any  de- 
fect of  title  of  prior  parties  and  defenses  avail- 
able to  prior  parties  among  themselves,  un- 
less, when  plaintiff  took  the  paper,  it  had,  as 
provided  in  subsection  56,  actual  knowledge  of 
any  infirmity  or  defect,  or  such  knowledge  that 
its  action  amounted  to  bad  faith.— Lynchburg 
Shoe  Co.  v.  Hensley,  218  S.  W.  243. 
<3=>34l  (Mo.App.)  The  indorsee  of  a  check 
drawn  by  the  president  of  a  corporation  to 
himself  as  an  individual  is  not  a  holder  in  due 
course,  within  Rev.  St.  1009,  g  10022;  such 
check  not  being   regular   on   its  face,   as  re- 

3uired  by  said  section.— McCullam  v.  Mermod, 
accard  &  King  Jewelry  Co.,  218  S.  W.  345. 
€=3371  (Ky.)  If  a  partnership  is  one  engaged 
in  trade,-  and  paper  executed  for  accommoda- 
tion is  negotiable  and  executed  by  the  man- 
aging member,  and  the  accommodation  char- 
acter of  the  signature  does  not  appear  upon 
the  face  of  the  paper,  the  partnership  will  be 
bound  upon  it  when  it  is  negotiated  and  in  the 
hands  of  a  bona  fide  holder  without  notice  of 
its  infirmity  by  reason  of  its  unauthorized  exe- 
cution.—Power  Grocery  Co.  v.  Hinton,  218 
S.   W.  1013. 

«=»378  (Tex.Civ.App.)  Where  plaintiff  pur- 
chased a  note  before  maturity  for  a  valuable 
consideration,  without  notice  of  any  defect  or 
alteration  therein,  he  was  under  Vernon's  Saylcs' 
Ann.  Civ.  St.  1914,  arts.  582-580,  entitled  to 
enforce  the  instrument  against  those  liable, 
notwithstanding  before  negotiation  the  note 
was  altered  by  consent  of  one  of  the  payees 
and  without  the  consent  of  the  defendant.— 
Hammer  v.  Garrett,  218  8.  W.  812. 


VI.  PRESENTMENT,  DEMAND,  NO- 
TICE,  AND  PROTEST. 

®=>422(3)  (Tex.Civ.App.)  Where  note  contain- 
ed clause  that  maker,  sureties,  indorsers,  and 
guarantors  severally  waived  protest  and  dili- 
gence in  bringing  suit,  failure  of  plaintiff  in- 
dorsee to  protest  the  note  at  maturity,  or  bring 
suit  at  first  or  second  term  of  court  after  ma- 
turity, was  no  defense  to  defendant  payees,  who 
transferred  the  note  to  plaintiff  by  indorse- 
ment, "Protest  and  diligence  waived." — Archen- 
hold  Co',  v.  Smith,  218  S.  W.  808. 

vm.  ACTIONS. 

«=»443(1)  (Tex.Civ.App.)  Where  plaintiff  sold 
a  saloon  business  to  defendants  and  had  the 
note  for  the  price  made  payable  to  a  liquor 
company,  to  which  be  expected  to  sell  the  note, 
be  was  the  equitable  owner,  and  could  sue  on 
the  note  in  his  own  name.— Wahl  v.  Uamsey, 
218  S.  W.  559. 

<S=443(1)  (Tex.Civ.App.)  Holder  of  legal  title 
to  note  in  trust  for  another  could  sue  thereon 
in  hiB  own  name,  or  the  suit  could  be  brought 
in  the  name  of  the  beneficial  owner. — Kiibb  v. 
Seidel,  218  S.  W.  607. 

Where  a  note  is  held  for  the  benefit  of  an- 
other, the  beneficial  owner  is  not  a  necessary 
party  to  the  suit,  nor  need  holder  of  legal 
title  sue  as  trustee  or  state  that  he  sues  for 
the  benefit  of  the  equitable  owner. — Id. 
•£=489(7)  (Tex.Civ.App.)  There  was  a  fatal 
variance  between  a  note  reciting  that  it  was 
given  in  payment  of  a  liquor  business  pur- 
chased from  a  third  party  and  a  petition  al- 
leging that  it  was  given  in  consideration  of  a 
business  Bold  by  plaintiff  to  defendant,  and 
not  showing  that  the  note  was  negotiable,  or 
that  it  was  secured  by  a  chattel  mortgage  or 
payable  at  a  bank.— Wahl  v.  Ramsey,  218  S. 
W.  559. 

<@=>49l  (Tex.Civ.App.)  In  an  action  on  a  note, 
defendant,  having  pleaded  extension  agreement 
as  an  affirmative  defense,  had  the  burden  of 
alleging  and  proving  all  facts  necessary  to 
substantiate  it.— Ellerd  v.  Ferguson,  218  S.  W. 
605. 

$=>492  (Tcx.Civ.App.)  In  a  bank's  suit  on  a 
note  admittedly  signed  in  blank  by  defendant 
maker,  claiming  that  the  cashier  of  the  bank 
had  fraudulently  filled  in  an  improper  amount, 
the  burden  was  on  defendant,  who  pleaded  non 
est  factum,  admitting  the  signature  of  the  note, 
but  seeking  to  avoid  it,  to  show  how  he  had 
been  injured.— Goree  v.  Uvalde  Nat  Bank,  218 
S.  W.  620. 

When  the  want  of  consideration  of  a  note 
is  denied  under  oatji,  the  burden  to  prove  the 
note  is  on  plaintiff  payee. — Id. 
©=*493(2)  (Tex.Civ.App.)  In  an  action  on  a 
note,  where  defendant  pleaded  an  oral  exten- 
sion agreement,  the  burden  was  upon  him  to 
allege  and  prove  a  consideration  for  such 
agreement.— Ellerd    v.    Ferguson,    218    S.    W. 

<8=>'497(2)  (Ky.)  Tinder  Ky.  St.  §  3720b59,  In 
suit  on  a  negotiable  instrument  by  one  other 
than  the  payee,  when  defendant  maker  sets 
up  in  his  answer  a  defect  in  the  title  of  plain- 
tiff holder,  who  on  the  facts  appearing  in  the 
petition  is  a  holder  in  due  course,  it  is  in- 
cumbent on  defendant  maker  to  introduce  evi- 
dence in  support  of  his  defense,  though  he 
need  not  establish  that  plaintiff  holder  took  the 
note  with  notice  of  the  infirmity  or  defect,  and 
may  rest  when  he  has  introduced  evidence 
tending  to  show  some  infirmity  or  defect,  as 
fraud  or  failure  of  consideration. — Lynchburg 
Shoe  Co.  v.  Hensley,  218  S.  W.  243. 
<S=>497(5)  (Ky.)  Under  Ky.  St.  f  3720b59,  in 
suit  on  a  negotiable  instrument  by  one  other 
than  the  payee,  when  defendant  maker  sets  up 
in  his  answer  a  defect  in  the  title  of  plaintiff 
holder,  who  on  the  facts  appearing  in  the  peti- 
tion is  a  holder  in  due  course,  it  is  incumbent 
on  defendant  maker  to  introduce  evidence  in 
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support  of  his  defense,  though  he  need  not  es- 
tablish that  plaintiff  bolder  took  the  note  with 
notice  of  the  infirmity  or  defect,  and  may  rest 
when  he  has  introduced  evidence  tending  to 
show  some  infirmity  or  defect,  as  fraud  or  fail- 
ure of  consideration,  when  the  burden  shifts  to 
plaintiff  holder  to  show  he  did  not  have  actual 
knowledge  of  the  infirmity  or  defect,  or  knowl- 
edge of  such  facts  that  his  action  in  taking  the 
instrument  amounted  to  bad  faith  as  provided 
within  subsection  56.— Lynchburg  Shoe  Co.  v. 
Hensley,  218  S.  W.  243. 

®=>499  (Ky.)  Evidence,  consisting  of  retention 
by  creditor  of  note  claimed  to  have  been  paid, 
entries  on  creditor's  books  failing  to  show  pay- 
ment, etc.,  held  to  overcome  presumption  of 
payment  arising  from  indorsement  of  "paid" 
on  the  note. — Young  v.  Bank  of  Sweetwater, 
218  S.  W.  463. 

<@=>502  (Tex.Civ.App.)  In  suit  by  a  bank  on 
a  note  given  to  cover  overdrafts,  defendant's 
claim  being  that  he  had  signed  the  note  in 
blank,  but  that  the  cashier  of  the  bank  had 
acted  fraudulently  in  filling  in  the  particular 
amount,  indictments  against  such  bank  cashier 
for  forgery  were  not  admissible  at  defendant's 
instance.— Goree  v.  Uvalde  Nat.  Bank,  218  S. 
W.  620. 

^=»5I7  (Tex.Cir.App.)  A  note,  properly  sign- 
ed and  delivered  by  a  party,  is  prima  facie  evi- 
dence of  its  due  execution,  as  well  as  its  con- 
sideration.—Goree  v.  Uvalde  Nat.  Bonk,  218 
S.   W.   620. 

<J=527(1)  (Ky.)  In  an  action  to  recover  a  bal- 
ance due  on  notes,  a  finding  that  the  notes 
were  paid  held  not  sustained  by  the  evidence. 
— Crp.iK  v.  Wiley's  Adm'r.  218  S.  W.  450. 
<J=>537(6)  (Ark.)  In  an  action  on  a  promissory 
note,  whether  or  not  plaintiff  was  a  purchaser 
for  value  in  good  faith  before  maturity  held 
for  the  jury.— St.  Pasteur  v.  Wilson,  218  S. 
W.  843. 

<8=>538(5)  (Tex.Civ.App.)  In  a  bank's  suit  on 
a  note  which  defendant  maker  admitted  sign- 
ing in  blank,  pleading  non  est  factum,  and  seek- 
ing to  avoid  his  admission  of  signature  by 
pleading  a  fraudulent  filling  in  of  the  amount 
of  the  note  by  the  cashier  of  the  bank,  charge 
that,  where  the  maker  denies  execution  under 
oath,  plaintiff  has  the  burden  of  proof,  but, 
where  the  maker  admits  the  signature  in  a 
plea  of  non  est  factum,  the  burden  to  prove  it 
was  fraudulently  filled  out  is  on  him,  was  suf- 
ficient.—Goree  v.  Uvalde  Nat.  Bank,  218  S. 
W.  620. 

<E=>539  (Tex.Civ.App.)  In  action  on  note  where 
note  passed  into  actual  possession  of  payees 
only  for  purpose  of  having  it  indorsed  by  them 
to  aid  in  the  further  negotiation  of  the  note 
to  some  other  person,  a  finding  that  the  note 
was  never  delivered  to  payees,  "in  the  sense 
that  they  advanced  any  mpney  thereon,"  held 
not  objectionable— Rabb  v.  Seidel,  218  S.  W. 
607. 

<3=»540  (Tex.Civ.App.)  The  legal  owner  of  a 
note  could  procure  a  judgment  in  his  own 
name,  even  though  he  admitted  in  his  pleadings 
that  the  equitable  title  was  in  another;  such 
judgment  to  be  subject  to  the  equities  shown 
to  exist  against  the  beneficial  owner. — Babb  v. 
Seidel,  218  S.  W.  607. 

BLUDGEONS. 

See  Assault  and  Battery,  ®=>54. 

BONDS. 

See  Appeal  and  Error,  <§=395;  Constitutional 
Law,  <g=»276;  Counties.  «=»151,  178,  190, 
196 ;  Drains,  «=»17 ;  Evidence,  *=>65 ;  High- 
ways, ®=90 ;  Injunction,  ■©=114  ;  Mechan- 
ics' Liens,  <&=>31z;  Municipal  Corporations, 
«=>107,  408,  948 ;  Principal  and  Surety,  <8=> 
59,  86  ;  Reformation  of  Instruments,  <S==>45  ; 
Schools  and  School  Districts,  «=>81,  84,  86, 
97 ;   Taxation,  «=»505,  568. 


BOTTLES. 

See  Sales,  ig=>18. 

BOUNDARIES. 

See  Adverse  Possession,  <©=103 ;   Continuance, 
<©=>6 ;     Kvidence,    €==>121,   317 ;     Judgment, . 
<8=>712,  743. 

I.  DESCRIPTION. 

®=>3(1)  (Tex.Civ.App.)  A  call  in  a  survey  for 
corners  on  the  ground  is  superior  to  calls  for 
course  and  distance. — Brooks  v.  Slaughter,  218 
S.  W.  632. 

In  determining  the  boundaries  of  surveyed 
lands  a  call  for  an  established  corner  cannot 
be  disregarded  in  favor  of  a  call  for  an  un- 
marked open  line  of  an  adjoiner. — Id. 
<£=>8  (Tex.Civ.App.)  Where  there  is  no  uni- 
form variance  from  true  course  found  in  any 
of  the  lines  of  a  survey  actually  run,  but  there 
is  a  difference  in  the  course  of  the  east  line, 
and  the  angle  at  a  corner  is  not  a  right  angle, 
as  required  to  make  a  proper  square  survey 
pursuant  to  Rev.  St.  1911  art.  5339,  in  lo- 
cating the  surveys  of  the  block  the  lines  run- 
ning southward  and  westward  from  certain 
corners  should  be  run  on  true  course. — Brooks 
v.  Slaughter,  218  S.  W.  632. 
<3=>I0  (Tex.Civ.App.)  All  corners  and  field 
notes  of  a  system  of  surveys  may  be  looked 
to  in  locating  any  of  the  surreys  in  the  sys- 
tem, and  it  is  not  necessary  to  constitute  a 
block  of  surveys  one  system  that  the  survey- 
ing be  done  on  the  same  date,  but  it  is  only 
necessary  the  work  be  continuous  from  day 
to  day  and  connected  as  part  of  the  series  of 
surveys.— Brooks  r.  Slaughter,  218  S.  W.  632. 

If  an  original  survey  did  not  embrace  lands 
in  controversy,  the  act  of  the  state  surreyor 
in  placing  them  within  corrected  field  notes 
of  such  surrey  on  his  resurvey  of  the  lands, 
and  the  subsequent  approval  of  the  field  notes 
by  the  land  commissioner,  did  not  bind  the 
state  and  those  claiming  under  it.— Id. 

Rer.  St.  1911,  arts.  5396-5400,  providing  all 
surveys  by  virtue  of  valid  alternate  scrip  should 
segregate  from  the  public  domain  all  lands 
embraced  in  surveys  or  blocks  of  surveys  as 
are  evidenced  by  their  corners  and  lines,  or 
by  calls  for  natural  or  artificial  objects,  or  the 
corners  and  boundaries  of  other  surveys,  or 
by  maps  and  other  records  in  the  land  office, 
did  not  give  controlling  effect  to  any  one  meth- 
od of  locating  surveys,  or  define  the  proper 
function  of  the  various  means  that  might  be 
resorted  to  in  locating  boundaries,  but  merely 
referred  to  the  different  recognised  means;  the 
intent  being  that  application  of  means  should 
be  governed  by  principles  of  boundary  law 
and  the  use  of  maps  under  certain  circum- 
stances being  recognized. — Id. 
«=>25  (Tex.Civ.App.)  When  field  notes  of  a 
survey  were  made  out  and  filed  the  land  was 
to  be  identified  and  located  from  them,  and 
subsequent  work  in  surveying  could  not  change 
such  location,  since  the  field  notes  of  junior 
surveys  cannot  control  the  location  of  senior 
surveys— Brooks  v.  Slaughter,  218  S.  W.  632. 

A  map  of  a  subsequent  survey  filed  in  the 
general  land  office  cannot  be  permitted  to  af- 
fect the  location  Of  lands  as  evidenced  by  field 
notes  based  on  established  corners  on  the 
ground  and  filed  prior  to  filing  of  the  map. 
—Id. 

II.  EVIDENCE,  ASCERTAINMENT,  AND 
ESTABLISHMENT. 

<S=>27  (Tex.Civ.App.)  Plaintiff  in  a  boundary 
suit  must  recover  on  the  strength  of  his  own 
tide.— Brooks  r.  Slaughter,  218  S.  W.  632. 

BOWLING  ALLEYS. 

See  Nuisance,  <8=»35. 
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BRIDGES. 

See  Judgment,  ®=>551,  663,  713. 

I.  ESTABLISHMENT.  CONSTRUCTION, 
AND  MAINTENANCE. 

€=>5  (Ark.)  The  Legislature  may  properly  in- 
clude, in  an  improvement  district  created  to 
construct  a  bridge,  telephone,  and  telegraph 
lines,  other  power  lines  and  pipe  lines,  as  is 
done  by  Acts  1917,  p.  318,  g  7.— Missouri  Pac. 
R.  Co.  v.  Conway  County  Bridge  Dist..  218 
S    W    189 

<E=»I2  (Ark.)  The  franchise  of  a  railroad  is  an 
element  of  value  to  be  considered  by  the  board 
of  assessors  in  assessing  its  real  estate  within 
the  bridge  improvement  district  created  by  Acts, 
1917,  p.  314.— Missouri  Pac.  B.  Co.  v.  Conway 
County  Bridge  Dist.,  218  8.  W.  189. 
<8=>I5  (Ky.)  The  Bichmond  &  Lexington  Turn- 
pike Company  could,  under  either  section  5 
of  its  charter  (Laws  1833-34,  c.  388),  amend- 
ed by  Laws  1835-36,  c.  98,  or  Ky.  St.  |  562, 
sell  its  bridge  at  Clay's  Ferry  across  the  Ken- 
tucky river  and  its  right  to  charge  toll  to  an- 
other corporation.— Madison  County  v.  Clay  s 
Ferry  Bridge  Co.,  218  S.  W.  299. 

The  Free  Turnpike  Act  did  not  confine  the 
right  of  the  Bichmond  &  Lexington  Turnpike 
Company  to  dispose  of  the  bridge  at  Clay's 
Ferry  over  the  Kentucky  river  and  appurte- 
nances to  the  counties  of  Madison  or  Fayette, 
or  either,  such  counties  having  purchased  the 
turnpikes,  as  such  act  authorised  a  county  to 
purchase  or  acquire  by  condemnation  proceed- 
ings any  part  of  a  turnpike  lyin$  in  its  limits, 
and  any  part  not  purchased  remained  the  prop- 
erty of  the  turnpike  company  to  hold  or  assign 
or  sell  to  a  purchaser  of  its  selection,  other 
than  a  county. — Id. 

A  franchise  to  operate  a  toll  bridge  may  be 
assigned  or  sold. — Id. 

«J=25  (Ky.)  The  Bichmond  &  Lexington  Turn- 
pike Company  could,  under  either  section  5 
of  its  charter  (Laws  1833-34,  c.  386),  amend- 
ed by  Laws  1835-36,  c.  98,  or  Ky.  St.  i  562, 
sell  its  bridge  at  Clay's  Ferry  across  the  Ken- 
tucky river  and  its  right  to  charge  toll  to  an- 
other corporation.— Madison  County  v.  Clay's 
Ferry  Bridge  Co.,  218  S.  W.  299. 

The  Free  Turnpike  Act  did  not  confine  the 
right  of  the  Bichmond  &  Lexington  Turnpike 
Company  to  dispose  of  the  bridge  at  Clay's 
Ferry  over  the  Kentucky  river  and  appurte- 
nances to  the  county  of  Madison  or  Fayette,  or 
either,  such  counties  having  purchased  the 
turnpikes,  as  such  act  authorized  a  county  to 
purchase  or  acquire  by  condemnation  proceed- 
ings any  part  of  a  turnpike  lying  in  its  limits, 
and  any  part  not  purchased  remained  the  prop- 
erty of  the  turnpike  company  to  bold  or  as- 
sign or  sell  to  a  purchaser  of  its  selection, 
other  than  a  county. — Id. 

BRIEFS. 

See  Appeal  and  Error,  «J=»719,  757-773. 

BROKERS. 

See  Appeal  and  Error,  <g=»882,  1052,  1151; 
Corporations,  «=>306,  407,  426;  Evidence, 
<g=»317,  471,  698;  Novation,  «J=»5;  Venue, 
«=»8. 

HI.  DITTIES  AND  LIABILITIES  TO 
PRINCIPAL. 

€=21  (Tex.Civ.App.)  Where  shipping  agent, 
who  had  agreed  to  furnish  ship  for  loading  of 
plaintiff's  cotton  at  Galveston,  was  unable  to 
furnish  ship  because  no  ships  were  sailing  from 
Galveston,  it  was  his  duty  to  ship  cotton  by 
any  commercial  route  if  by  proper  diligence  he 
could  do  so.— Langben  v.  Crespi  &  Co.,  218  S. 
W.  144. 

<3=>22  (Tex.Civ.App.)  Where  shipper  and  ship- 
ping agent  knew,  at  time  letter's  contract  to 


furnish  ship  was  entered  into,  that  it  was 
difficult  to  procure  ships  to  Europe  because  of 
war  conditions,  shipping  agent,  if  required  to 
furnish  ship  within  reasonable  time  after  de- 
livery to  him  of  shipper's  cotton,  was  not  in 
default  in  failing  to  load  cotton  until  June, 
where  ship  on  which  it  was  then  loaded  was 
first  ship  to  sail  after  delivery  of  cotton  to  him. 
—Langben  v.  Crespi  &  Co.,  218  S.  W.  144. 
®=>3I  (Ark.)  Where  when  the  owner  of  land 
and  an  agent  commenced  their  negotiations 
they  created  a  contract  of  agency  to  sell  and 
not  one  of  sale  by  the  owner  to  the  agent,  the 
agent  by  no  act  of  his  unexplained  to  the  own- 
er could  change  the  contract,  and  when  he 
found  a  purchaser  it  was  his  duty  to  make  cor- 
rect representation  to  the  owner  as  to  the 
price  he  was  to  receive  for  the  land,  and,  fail- 
ing to  do  so  and  selling  for  more  than  he  rep- 
resented to  the  owner,  he  is  responsible  for  the 
sum  at  which  he  did  sell. — Solmson  v.  Deese, 
218  S.  W.  657. 

<S=»36  (Ark.)  Where  the  owner  of  land  sold  to 
the  state  through  an  agent  did  not  know  of  the 
terms  on  which  the  sale  had  been  made,  by 
accepting  a  payment  from  the  agent  as  in  full 
settlement  of  all  issues  between  them  growing 
out  of  the  sale  he  did  not  ratify  it  as  conducted 
and  reported  to  him  by  the  agent.— Solmson  v. 
Deese,  218  S.  W.  667. 

<8=>38(3)  (Tex.Civ.App.)  In  action  against 
shipping  agent  for  delay  in  furnishing  ship  pe- 
tition pleading  duty  to  furnish  ship  by  last  of 
February,  and  claiming  damages  for  delay  from 
March  1,  held  not  to  sustain  claim  that  ship- 
ping agent  breached  contract  in  January. — 
Langben  v.  Crespi  &  Co.,  218  S.  W.  144. 
<9=>38(4)  (Ark.)  In  an  action  by  the  owner  of 
land  to  recover  from  his  agent  to  sell  the  dif- 
ference between'  the  amount  received  by  the 
agent  on  a  sale  and  the  amount  accounted  for 
to  plaintiff  owner,  trial  court's  finding  of  fact 
that  when  the  contract  was  made  between  the 
owner  and  the  agent  it  was  a  contract  of  agen- 
cy, though  when  it  was  consummated  the  own- 
er understood  he  was  making  a  sale  to  the 
agent  or  in  the  agent's  name,  held  sustained  by 
evidence.— Solmson .  v.  Deese,  218  S.  W.  657. 
€=>38(4)  (Tex.Civ.App.)  In  action  against 
shipping  agent  for  delay  in  furnishing  of  ship 
for  shipping  of  cotton,  contention  that  shipping 
agent  breached  contract  by  refusal  to  load  all 
cotton  on  first  steamer  chartered  after  the  con- 
tract had  been  entered  into  upon  plaintiffs  re- 
quest therefor  held  not  sustained  by  the  evi- 
dence, where  there  was  evidence  that  agent 
at  time  of  such  request  had  engaged  other  cot- 
ton to  fill  in  the  vessel,  but  that  he  had  not 
done  so  until  after  plaintiff  had  requested  him 
to  agree  to  a  postponement  of  the  delivery  of 
plaintiff's  cotton.— Langben  ▼.  Crespi  &  Co.,  218 
S.  W.  144. 

«J=>38(7>  (Tex.Civ.App.)  Where  shipping  agent 
had  notice  that  delay  in  furnishing  ship  and  is- 
suance of  bill  of  lading  would  delay  collection  by 
shipper  of  the  money  for  which  the  cotton  to  be 
shipped  had  been  sold,  shipper's  measure  of 
damages  for  shipping  agent's  delay  in  furnishing 
of  ship  was  the  interest  on  the  money  which  he 
could  have  collected  for  the  period  of  the  de- 
lay, and  the  insurance  premiums  paid  by  ship- 
per during  such  period. — Langben  v.  Crespi  & 
Co.,  218  S.  W.  144. 

<8=»38(8)  (Ark.)  Where  an  owner  of  land  em- 
ployed on  agent  to  sell  for  a  flat  price,  making 
no  misrepresentation  of  acreage,  and  the  agent 
sold  to  the  state  under  representation  of  acre- 
age, accounting  to  the  owner  only  on  the  basis 
of  the  authorized  price,  though  in  fact  more 
was  received,  after  abatement  of  price  to  be 
paid  by  the  state  on  account  of  the  acreage 
shortage  the  agent  is  not  entitled  to  a  corre- 
sponding credit  for  such  shortage  on  his  note 
to  the  owner.— Solmson  v.  Deese,  218  S.  W. 
657. 
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IV.   COMPENSATION  AND  LIEN. 

€=a40  (Tex.Civ.App.)  A  real  estate  broker  is 
not  entitled  to  commission  as  an  agent,  unless 
he  has  been  employed  as  such  by  the  person 
against  whom  the  commission  is  claimed. — 
Browning  v.  Dowell,  218  S.  W.  45. 

Where  defendant  had  listed  his  farm  with 
plaintiff,  a  broker,  for  sale,  but  had  subsequently 
withdrawn  it,  that  the  broker  thereafter  met 
defendant  while  showing  another  farm  to  a 
customer,  introduced  the  customer  to  defend- 
ant, stating  that  if  the  farm  he  was  about  to 
show  did  not  suit  him  be  would  show  him 
defendant's  farm,  the  broker  having  asked  de- 
fendant if  his  farm  was  still  for  sale,  defendant 
replying  in  the  affirmative  and  telling  plaintiff 
to  "bring  him  on,"  such,  facts  were  not  suffi- 
cient to  sustain  a  finding  that  he  was  re- 
employed; defendant  having  sold  his  farm  to 
such  customer  following  the  conversation. — Id. 
€="44  (Ark.)  Where  a  broker  received  no  ex- 
clusive agency  to  sell  defendant's  land,  and  his 
authority  was  not  given  for  any  definite  time, 
in  order  to  earn  commissions,  before  revocation 
of  his  authority  or  sale  of  the  land,  he  had  to 
procure  a  purchaser  ready,  willing,  and  able  to 
purchase  on  the  terms  specified. — Brannen  v. 
Poole,  218  S.  W.  186. 

€=353  (McApp.)  If  a  broker  interests  a  cus- 
tomer in  the  property,  and  as  the  result  of 
what  he  does  the  customer  is  induced  to  pur- 
chase the  property,  and  the  broker's  efforts 
are  the  procuring  cause  of  the  sale,  be  is  en- 
titled to  a  commission. — Schwabe  v.  Estes,  218 
S.  W.  908. 

To  entitle  brokers  to  a  commission  on  a 
sale,  it  was  not  enough  that  one  of  them  talk- 
ed to  the  purchaser  in  reference  to  buying  the 
land,  and  it  was  necessary  that  the  conversa: 
tion  should  be  the  efficient  inducing  or  pro- 
curing cause  of  the  sale. — Id. 
€=»55(1)  (Ark.)  A  broker  is  not  entitled  to  re- 
cover commissions  as  for  procuring  a  purchaser 
for  land  on  the  theory  that  he  dealt  with  an- 
other broker  as  a  purchaser,  where  there 
was  no  sale  made  to  such  other  broker,  but 
a  sale  finally  was  made  through  the  efforts 
of  the  other  broker  as  such  and  the  owner 
paid  commission  to  him  for  making  it. — Brannen 
v.   Poole,  218  S.  W.   186. 

If  a  realty  broker  introduced  another  broker 
to  the  owner  as  a  purchaser,  and  no  sale  was 
made  to  the  other  broker,  the  introducing  bro- 
ker is  not  entitled  to  commission  on  a  sale 
subsequently  made  by  the  other  broker  under 
contract  entered  into  in  good  faith  by  the  own- 
er with  him  as  a  broker;  the  owner  not  having 
bound  himself  to  the  first  broker  not  to  sell 
the  land  himself,  nor  to  refrain  from  selling 
through  another   broker. — Id. 

Where  one  realty  broker  with  whom  land 
was  listed  turned  a  second  broker  over  to  the 
owner  with  the  statement  that  such  second  bro- 
ker was'  bis  associate  and  that  any  arrangement 
made  with  him  would  be  satisfactory,  and  the 
terms  of  a  sale  and  agreement  with  reference  to 
commission  was  made  by  the  owner  with  the 
second  broker,  and  the  owner  paid  commission 
to  the  second  broker  according  to  his  agreement 
with  him,  the  first  broker  is  not  entitled  to 
recover  commission  from  the  owner. — Id. 
€=a58  (Ky.)  In  an  action  by  a  broker  against 
the  president  of  a  corporation,  who  employed 
plaintiff  without  authority,  to  recover  a  com- 
mission for  furnishing  one  ready,  able,  and  will- 
ing to  purchase  land  from  the  corporation,  it 
was  no  defense  that  the  contract  or  agreement 
which  was  entered  into  between  the  prospective 
purchaser  and  the  defendant  was  unilateral  and 
that  the  prospective  purchaser  might  have  de- 
clined to  perform,  where  it  was  clearly  shown 
that  prospective  purchaser  was  anxious  to  per- 
form and  would  have  done  so  except  for  the 
refusal  of  the  corporation  to  approve  the  con- 
tract, or  to  convey.— Mueller  v. .  Nugent,  218 
S.  W.  730. 


€=«63(1)  (Mo.App.)  Where  owner  refuses  to 
sell  after  broker  has  produced  a  buyer  who  is 
ready,  able,  and  willing  to  buy  on  the  terms 
proposed,  the  commission  is  earned. — Frank 
Hart  Realty  Co.  v.  Ryan.  218  S.  W.  412. 
€=s72  (Tex.Civ.App.)  Where  shipping  agent 
agreed  to  a  postponement  of  the  delivery  of  the 
cotton,  he  was  not  entitled  to  recover  the  ex- 
cess freight  paid  by  him  upon  loading  of  cot- 
ton on  ship  sailing  subsequent  to  sailing  of 
ship  on  which  cotton  could  have  been  loaded  but 
for  such  postponement  in  delivery,  under  rule 
of  maritime  committee,  giving  him  option,  of 
canceling  engagement  on  shipper's  failure  to 
deliver,  or  shipping  on  subsequent  sailing  ship 
and  recover  the  difference  in  the  freight. — 
Langben  v.  Crespi  &  Co.,  218  S.  W.  144. 

V.   ACTIONS  FOR  COMPENSATION. 

€=>82(1)  (Ky.)  In  an  action  by  a  broker  en- 
gaged to  secure  a  loan  to  recover  commission, 
the  complaint  though  not  alleging  in  terms 
that  the  broker  was  ready,  willing,  and  able  to 
furnish  the  loan,  held  sufficient  to  state  a  cause 
of  action.— Kentucky  Mortg.  Securities  Co.  ▼. 
Hammond,  218  S.  W.  714. 
€=>86(2)  (Mo.App.)  In  suit  for  commission  on 
alleged  contract  of  agency  for  sale  of  land,  con- 
tention of  defendant  being  that  he  had  with- 
drawn authority  to  sell  before  prospective  pur- 
chasers were  produced,  held  that  plaintiffs  in- 
troduced evidence  sustaining  a  recovery  un- 
der their  petition.— Frank  Hart  Realty  Co.  v. 
Ryan,  218  S.  W.  412. 

€s»88(10)  (Mo.App.)  In  a  broker's  action  for 
commissions,  no  precise  form  or  language  is 
necessary  in  the  instructions,  and  it  is  only 
necessary  that  they  cover  the  idea  that  the 
agent  must  have  been  the  procuring  and  in- 
ducing cause  of  the  sale. — Schwabe  v.  Estes, 
218  S.  W.  908. 

In  a  broker's  action  for  commissions,  in- 
structions requiring  the  jury  before  finding  for 
plaintiff  to  find  that  the  purchaser  was  influ- 
enced to  purchase  the  land  by  plaintiffs  were 
not  erroneous,  as  "influenced"  is  practically 
synonymous  with  "induced"  or  "procured." 
and.  if  anything,  is  weaker  than  those  words. 
— Id. 

VI.   BIGHTS.  POWERS.  AND  I.IABHJ- 
TXE8  AS  TO  THIRD  PERSONS. 

€=•103  (Tex.Civ.App.)  Contract  executed  by 
broker  can  be  repudiated  by  principal,  so  that 
purchasers  cannot  enforce  it;  it  containing 
terms,  among  others,  that  vendor  shall  furnish 
abstract  brought  down  to  date,  contrary  to  pro- 
vision of  authorization  to  sell  that  "All  prices 
are  net  clear  of  expenses." — Broadhead  A  Chap- 
man v.  Harrell,  218  S.  W.  124. 

Principal  not  having  seen  the  contract  of  sale 
executed  by  broker,,  or  known  of  unauthorized 
terms  therein,  cannot  be  held  to  have  ratified 
it.— Id. 

€=»  1 06  (Tex.Civ.App.)  Evidence  hel4  insuffi- 
cient to  show  authority  of  broker  to  execute 
contract  binding  on  his  pr'zcipal  for  sale  of 
land.— Broadhead  &  Chapman  v.  Harrell,  218 
S.  W.  124. 

BUG  KILLER. 

See  Prisons,  €=»18. 

BUILDING  CONTRACTS. 

See  Constitutional  Law,  €=>243,  276 ;  Principal 
and  Surety,  €=»3,  9,  132,  166. 

BURGLARY. 

See  Criminal  Law,  €=»317;  Homicide,  €=>2S9. 

II.   PROSECUTION  AND  PUNISHMENT. 

€=>28(1)  (Tex.Cr.App.)  Where  a  burglary  in- 
dictment alleged  that  defendant  entered  the 
building  without  the  owner's  consent,  and  the 
owner  was  not  a  witrsss,  and  it  was  not  shown 


Digitized  by  VjOOQ  IC 


1143  INDEX-DIGEST 

For  cues  In  DecDl*-.  A  Am.D!*.  Key-No.Serlcs  *  Indexes  see  same  topic  and  KET-MUMBEB 


Carriers 


by  circumstances  that  he  had  not  consented  to 
the  entry,  such  error  was  fatal. — Russell  v. 
State,  218  S.  W.  1051. 

«5=»28(6)  (Tex.Cr.App.)  Where  the  property 
of  D.  and  S.  was  taken  from  their  room,  if  a 
burglarious  entry  was  made  of  said  room,  it 
might  support  a  conviction  under  a  count  al- 
leging that  the  burglarized  premises  belonged 
to  D.,  and  that  the  property  intended  to  be 
taken  was  his.— Russell  v.  State,  218  S.  W. 
1051. 

«3=>28(7)  (Tex.Cr.App.)  Where  defendant  was 
indicted  for  burglarizing  a  house  with  the  in- 
tent to  take  the  property  of  H.,  proof  that  he 
took  the  property  of  D.  and  S.  therefrom  is 
insufficient.— Russell  v.  State,  218  S.  W.  1051. 
Where  the  property  of  D.  and  S.  was  taken 
from  their  room,  if  a  burglarious  entry  was 
made  of  said  room,  it  might  support  a  convic- 
tion under  a  count  alleging  that  the  burglarized 
premises  belonged  to  D.,  and  that  the  property 
intended  to  be  taken  was  his.— Id. 
<g=>29  (Tex.Cr.App.)  Where  the  state  relies 
for  a  conviction  upon  the  circumstance  that 
accused  is  found  in  possession  of  property  re- 
cently stolen  from  burglarized  premises,  the 
identity  of  the  property  in  his  possession  must 
be  established.— Wayland  v.  State,  218  S.  W. 
1065. 

<5=»37  (Tex.Cr.App.)  The  discovery  of  pistols 
and  flashlights  on  premises  occupied  by  defend- 
ant and  others,  and  upon  which  the  stolen 
goods  were  found,  is  evidence  tending  to  con- 
nect the  defendant  with  the  burglary. — Russell 
v.  State.  218  S.  W.  1049. 

«J=»4I(7)  (Tex.Cr.App.)  In  prosecution  for 
entering  a  garage  at  night  and  stealing  auto- 
mobile casings,  evidence  held  insufficient  to  iden- 
tify tires  found  in  defendant's  possession  as 
those  stolen  from  the  garage. — Wayland  v. 
State,  218  S.  W.  1065. 

«3=s>42(2)  (Tex.Cr.App.)  Evidence  that  a  bur- 
glary had  been  committed  and  property  stolen 
February  25,  and  that  some  of  the  stolen  goods 
was  found  April  4  in  a  house  occupied  by  de- 
fendant and  his  wife  and  by  a  man  with  oppor- 
tunity equal  po  that  of  defendant,  and  not  show- 
ing defendant's  personal  possession  or  con- 
ncious  assertion  of  property,  is  insufficient  to 
sustain  a  conviction. — Russell  v.  State,  218  S. 
W.  1049. 

<g=>42(2)  (Tex.Cr.App.)  In  a  prosecution  for 
burglary,  evidence  which  goes  no  further  than 
the  finding  of  a  part  of  the  alleged  stolen  prop- 
erty a  month  or  more  after  the  burglary  in  a 
house  occupied  by  defendant,  his  wife,  and  an- 
other party,  and  does  not  establish  any  claim 
or  assertion  of  defendant  to  ownership  or  pos- 
session of  the  property  found  is  insufficient  to 
sustain  a  conviction. — Russell  v.  State,  218  S. 
W.  1051. 

€=>42(3)  (Tex.Cr.App.)  The  possession  of  the 
property  recently  stolen  is  a  circumstance  suf- 
ficient to  support  verdict  of  guilty,  where  the 
breaking  is  proved  by  other  evidence. — Way- 
land  v.  State,  218  S.  W.  1065. 

CANCELLATION  OF  INSTRUMENTS. 

See  Courts,  <8=»231 ;  Insurance,  <S=246 ;  Plead- 
ing, <8=»279;    Taxation,  «5=»805,  810. 

I.   RIGHT  OF  ACTION  AND  DEFENSES. 

<S=3(8  (Tex.Civ.App.)  Where  plaintiffs  by 
false  representations  of  defendant  and  notary 
who  took  acknowledgment  to  lease  sought  to  be 
canceled  were  induced  to  sign  a  contract  which 
in  fact  they  never  made,  that  plaintiffs,  who  re- 
lied upon  the  integrity  of  defendant  and  notary, 
signed  lease  without  reading  it,  is  not  such  neg- 
ligence as  will  deprive  them  of  equitable  re- 
lief-Davis v.  Burkholder,  218  S.  W.  1101. 

II.   PROCEEDINGS  AND  RELIEF. 

cj=>37(4)  (Tex.Civ.App.)  In  action  by  lessors 
to  cancel  oil  lease,  if  petition"  specifically  al- 
leged payment  of  consideration,  plaintiffs  should 


have  alleged  an  offer  or  tender  to  return  pay- 
ment made  before  suit  or  alleged  an  excuse  for 
not  making  tender.— Davis  v.  Burkholder,  218 
S.  W.  1101. 

CARMACK  AMENDMENT. 

See  Commerce,  <£=»10. 

CARRIERS. 

See  Appeal  and  Error,  <8=>216,  1048,  1050, 
1064,  1173:  Commerce;  Damages,  <S=>130, 
131,  135 ;  Evidence,  «=20,  72,  119,  123,  158, 
314,  529,  537,  553 ;  Judgment,  <S=s253 ;  Jus- 
tices of  the  Peace,  <g=>88 ;  Limitation  of  Ac- 
tions, <g=»24,  30;  Municipal  Corporations, 
<S=»642 ;  Pleading,  «=>129 ;  Railroads,  «=> 
5%,  17 ;  Telegraphs  and  Telephones,  «=>26%  ; 
Trial,  «=»191,  252,  256,  296. 

II.  CARRIAGE  OF  GOODS. 

(F)  Loss  of  or  Injnry  to  Goods. 

<g=>l32  (Tex.Com.App.)  In  action  against  car- 
rier for  loss  of  baled  cotton  by  fire,  plaintiff 
had  the  burden  of  showing  the  amount  of  his 
damage,  which  was  not  discharged  by  evidence 
failing  to  show  the  grade  of  the  cotton  or 
number  of  pounds  destroyed. — Brass  v.  Texar- 
knna  &  Ft.  Smith  Ry.  Co.,  218  S.  W.  1040. 
cS=>  134  (Tex.Com.App.)  In  action  against  car- 
rier for  loss  of  goods  by  fire  while  awaiting 
transportation,  plaintiff  makes  a  prima  facie 
case  of  negligence  by  proof  of  delivery  of  the 
goods  to  the  carrier  and  nondelivery  by  the 
carrier  at  destination.— Brass  v.  Texarkana  & 
Ft.  Smith  Ry.  Co.,  218  S.  W.  1040. 
c3=s»l34  (Tex.Civ.App.)  In  an  action  for  inju- 
ries to  shipment  of  household  goods,  testimony 
that  the  goods  were  delivered  by  warehouse- 
men to  initial  carrier  in  good  order,  coupled 
with  a  bill  of  lading  acknowledging  receipt  of 
the  goods  apparently  in  good  order,  was  suffi- 
cient to  show  delivery  to  initial  carrier  in  good 
order.— Baker  v.  Lyons,  218  S.  W.  1090. 

HX   CARRIAGE   OF   LITE   STOCK. 

<@=>2I5<1)  (Tex.Civ.App.)  Where  an  act  of  neg- 
ligence on  the  part  of  a  carrier  of  live  stock  con- 
curs with  an  act  of  God  in  producing  an  in- 
jury, and  the  injury  would  not  have  happened 
without  the  negligent  act,  the  carrier  is  respon- 
sible for  the  damages  arising  from  its  act. — Kan- 
sas City,  M.  &  O.  Ry.  Co.  of  Texas  v.  Black- 
stone  &  Slaughter,  218  S.  W.  552. 
e=>2i6  (Tex.Civ.App.)  Though  shipper  of  cat- 
tle cannot  recover  from  carrier  for  injuries 
which  were  the  proximate  result  of  weakness  at 
time  cattle  were  tendered  for  carriage,  carrier, 
having  received  cattle,  is  bound  to  exercise  or- 
dinary care,  and  to  transport  them  with  reason- 
able dispatch,  and  upon  breach  of  such  duty  is 
liable  for  injuries  proximately  resulting  there- 
from, though  results  were  more  disastrous  than 
if  cattle  had  been  in  good  condition. — Panhandle 
&  S.  F.  Hy.  Co.  v.  Sanderson,  218  S.  W.  540. 
€=>2I7(1)  (Ark.)  In  an  action  by  a  shipper  of 
mules  which  ate  off  one  another's  tails  and 
manes,  the  animals  being  confined  for  more 
than  40  hours  without  food,  etc.,  held,  that  the 
failure  of  the  shipper  to  place  chemicals  on 
the  animals'  manes  and  tails  was  not  negli- 
gence as  a  matter  of  law;  there  being  no  such 
universal  practice  as  to  make  it  a  custom  and 
the  carrier  not  requiring  such  treatment.— 
Hines  v.  Morgan,  218  S.  W.  672. 
<5=>227(1)  (Tex.Civ.App.)  In  shipper's  action 
against  railroad  for  damage  to  cattle,  shipper's 
allegations  that  the  railroad  was  negligent  by 
reason  of  delays  on  sidings  and  switches,  rough 
handling,  and  sudden  stop  of  train  because  of 
collision,  or  near  collision,  with  motorcar  or 
section  hand  car,  resulting  in  damage  to  cat- 
tle, held  sufficient,  as  against  objection  that  al- 
legations were  too  general  and  did  not  specify  in 
what    the    alleged    negligence    consisted. — Pan- 
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handle  &  S.  F.  Ry.  Co.  v.  Sanderson,  218  S.  W. 
640. 

<S=?>228(1)  (Ark.)  Where  the  evidence  raised 
the  inference  of  unreasonable  delay,  the  car- 
rier had  the  burden  of  proof  to  remove  pre- 
sumption of  negligence  in  transportation,  caus- 
ing damage  to  live  stock  shipment. — Missouri 
Pac.  R.  Co.  v.  Block,  218  S.  W.  682. 
<S=>228(3)  (Mo.App.)  In  an'  action  against  a 
carrier  for  damages  to  a  shipment  of  live  stock, 
evidence  by  plaintiff  that  the  cattle  were  in 
better  condition  when  starting  on  the  journey 
than  they  were  when  brought  from  another 
point  to  the  point  of  shipment  was  not  inad- 
missible; the  carrier's  defense  being  that  the 
cattle  were  so  poor  and  emaciated  that  they 
were  not  physically  strong  enough  to  endure 
the  shipment.— Cravens  v.  Hines,  218  8.  W. 
912. 

In  action  for  damages  to  a  shipment  of  live 
stock,  evidence  as  to  the  condition  of  the  cattle 
prior  to  shipment  was  not  incompetent,  not- 
withstanding that  there  was  no  allegation  in  the 
complaint  that  the  cattle  were  in  good  condition 
when  received  for  shipment;  defendants  hav- 
ing raised  the  issue  in  the  answer. — Id. 

In  action  for  damage  to  a  shipment  of,  live 
stock  because  of  rough  handling  and  severe 
weather,  it  was  not  error  to  exclude  the  ship- 
ping contract  whereby  the"  shipper  assumed  all 
risk  and  expense  of  feeding,  watering,  and  car- 
ing for  the  shipment,  in  effect  shipping  the  cat- 
tle at  his  own  risk,  in  view  of  Laws  1911,  p.  153, 
providing  that  no  carrier  can  by  contract  ex- 
empt itself  from  liability  as  a  common  carrier. 
— Id. 

<g=228(5)  (Ark.)  In  an  action  by  a  shipper  for 
loss  on  a  shipment  of  mules,  evidence  held  to 
warrant  a  finding  that  the  animals,  which  were 
confined  in  cars  without  food  or  water  for  more 
than  40  hours,  ate  off  one  another's  manes  and 
tails  because  of  hunger. — Hines  v.  Morgan.  218 
S.  W.  672. 

Under  Act  Cong.  June  29,  1906  (U.  S.  Comp. 
St.  g$  8651-8654),  it  is  the  duty  of  interstate 
carriers  of  live  stock,  such  as  mules  to  feed 
and  water  the  same  at  periods  of  28  consecu- 
tive hours,  which  may  be  extended  to  36  hours 
at  the  request  of  the  shipper,  and  where  the 
carrier  failed  to  feed  and  water  stock,  and 
gave  the  shipper  no  opportunity  until  after  the 
animals  had  been  confined  for  more  than  40 
hours,  such  fact  was  evidence  of  the  carrier's 
negligence  on  which  a  recovery  for  injuries  to 
the  animals,  which  ate  off  one  another's  tails 
and  manes  because  of  hunger,  might  be  based. 
— Id. 

<S=»228(5)  (Mo.App.)  In  an  action  for  dam- 
ages to  a  shipment  of  live  stock  because  of 
rough  handling  and  severe  weather,  evidence 
held  to  support  finding  that  the  carrier  was 
negligent.— Cravens  v.  Hines,  218  S.  W.  912. 
<g£=>229(2)  (Ark.)  In  an  action  by  a  shipper  of 
mules  for  damages,  the  animals  having  eaten 
off  one  another's  tails  and  manes  because  con- 
fined for  an  excessive  period,  the  measure  of 
damages  is  the  depreciation  in  market  value 
because  of  the  loss  of  tails  and  manes,  and 
recovery  cannot  be  defeated  on  the  ground  that 
the  animals  were  as  capable  of  work  as  before. 
—Hines  v.  Morgan,  218  S.  W.  672. 
<8=230(1)  (Ark.)  Evidence  as  to  whether 
cholera  caused  death  of  hog  in  transit  hold 
conflicting,  making  question  for  jury. — Missouri 
Pac.  R.  Co.  v.  Block,  218  S.  W.  682. 
<S=>230(1)  (Tex.Civ.App.)  Refusal  to  submit 
question  of  whether  plaintiff  overloaded  cat- 
tle, where  there  was  evidence  thereof,  held  error, 
—Panhandle  &  S.  F.  Ry.  Co.  v.  Sanderson,  218 
S.  W.  540. 

<S=>230(3)  (Ark.)  Conflicting  evidence  as  to 
whether  there  was  delay  in  transportation  of 
live  stock  makes  case  for  the  jury. — Missouri 
Pac.  R.  Co.  v.  Block,  218  S.  W.  682. 
<S=»230(10)  (Tex.Civ.App.)  Where  carrier  had 
taken  charge  of  cattle  under  contract  stipulat- 
ing that  it  would  not  be  responsible  for  over- 


loading, refusal  to  instruct  jury  not  to  consider 
damages  caused  by  overloading  of  cattle  held 
error.— Panhandle  &  S.  F.  Ry.  Co.  v.  Sander- 
son, 218  S.  W.  540. 

<S=230(12)  (Tex.Civ.App.)  Refusal  to  submit 
defense  that  shipper  failed  to  unload  cattle  after 
sudden  stop  in  an  effort  to  diminish  or  miti- 
gate the  damages  was  not  error,  where  there 
was  no  definite  evidence  that  to  have  so  un- 
loaded the  cattle  would  have  resulted  in  any  ma- 
terial benefit  to  them,  nor  that  any  definite  in- 
jury which  could  be  measured  by  delays  prop- 
erly resulted  by  failure  to  so  unload.— Panhandle 
&  S.  F.  Ry.  Co.  v.  Sanderson,  218  S.  W.  540. 

IV.   CARRIAGE  OF  PASSENGERS. 

(A)   Relation    Between    Carrier    ana    Pm- 
■ena-er. 

<8=»234  (Ark.)  Where  the  acts  of  a  drunken 
passenger  in  assaulting  plaintiff  passenger  oc- 
curred in  Missouri,  the  laws  of  that  state  must 
govern  in  determining  whether  there  is  liability 
on  the  part  of  the  railroad. — Hines  v.  Rice,  218 
S.  W.  851. 

(O)    Performance    of    Contract    of    Trans- 
portation. 

«=>275  (Tex.Civ.App.)  In  an  action  against  a 
carrier  for  refusing  to  transport  a  passenger,  a 
petition  alleging  that  she  suffered  actual  dam- 
age* in  a  specified  sum,  including  among  other 
items  one  for  medicine  and  doctors,  but  not 
alleging  that  she  paid  the  sum  claimed,  or  as- 
sumed to  pay-it,  or  that  it  was  a  reasonable 
charge,  did  not  support  a  recovery  for  such  item. 
—Gulf,  C.  &  8.  F.  Ry.  Co.  v.  Gordon,  218  S. 
W.  74. 

<3=>276(3)  (Tex.Civ.App.)  In  an  action  against 
a  carrier  for  refusing  to  transport  a  passenger, 
the  evidence  did  not  warrant  a  recovery  for 
doctor's  bills  where  the  doctor  to  whom  plain- 
tiff said  she  owed  the  bill  denied  attending  her 
on  account  of  any  sickness  contracted  at  the 
time  in  question,  or  any  knowledge  of  such 
sickness,  or  any  charge  for  such  service. — Gulf, 
C.  &  S.  F.  Ry.  Co.  v.  Gordon,  218  S.  W.  74. 
<S=>277(3)  (Tex.Civ.App.)  In  an  action  against 
a  carrier  to  recover  for  mental  suffering  caused 
to  children  by  being  carried  five  miles  past  their 
destination,  so  that  they  were  compelled  to 
walk  back,  there  could  be  no  recovery  for  men- 
tal suffering  alone,  in  the  absence  of  proof  of 
any  physical  injury.— Texas  Electric  Railway 
Co.  v.  Price,  218  S.  W.  1092. 

(D)  Perianal   Injuries. 

<8=»302(2)  (Ky.1  Where  the  brakeman.  in  viola- 
tion of  the  rules  of  a  railroad  company,  left 
the  coach  door  open  as  the  train  was  abont  to 
enter  a  tunnel,  and  as  a  result  of  the  open  door 
a  cinder  blew  into  a  passenger's  eye  and  in- 
jured the  same,  held,  that  the  carrier  was  lia- 
ble—Louisville  &  N.  R.  Co.  v.  Roberta,  218 
S.  W.  713. 

■<S=>3I4(2)  (Mo-App.)  Petition  of  one  who,  hav- 
ing alighted  from  defendant's  train  on  which 
he  was  a  passenger,  in  walking  on  the  path 
from  the  depot  to  town,  slipped  into  an  un- 
guarded hole  beside  it  on  defendant's  premises 
held  to  charge  negligence  as  to  the  unguarded 
hole;  averments  as  to  ownership,  construction, 
and  maintenance  of  the  path,  if  not  surplusage, 
being  as  to  another  ground  -of  negligence. — 
Kaenter  v.  Missouri  Pac.  Ry.  Co.,  218  S.  W. 
349. 

®=>3I5(3)  (Mo.App.)  On  proof  merely  of  alleg- 
ed negligent  maintenance  by  defendant  carrier 
on  its  premises  of  unguarded  hole  beside  a  path 
for  travel  between  town  and  depot,  and  that 
this  was  the  immediate  and  proximate  cause  of 
injury  of  plaintiff,  who  in  leaving  the  depot 
by  the  path  slipped  into  the  hole,  he  can  recover, 
irrespective  of  the  question  of  negligence  as  to 
the  path.— Kaenter  v.  Missouri  Pac.  Ry.  Co., 
218  S.  W.  349. 
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<S=>3I7(1)  (Ky.)  Where  an  injured  passenger 
had  a  telephone  conversation  with  the  conductor 
of  the  car  more  than  one  year  after  the  accident, 
in  which  the  conductor  asked  if  the  passenger 
■was  going  to  sue  the  street  railway,  evidence  of 
such  conversation  was  irrelevant  and  wholly 
immaterial  in  an  action  by  the  passenger 
against  the  street  railway  company. — South 
Oovington  &  C.  Ky.  Co.  v.  Goldsmith,  218  S. 
W.  280. 

<S=>3I8(2)  (Tex.CSv.App.)  In  an  action  by  pas- 
senger who  claimed  to  have  contracted  la 
grippe  resulting  in  pneumonia  and  tuberculosis 
from  exposure  in  cold  waiting  room,  evidence 
held  sufficient  to  sustain  a  finding  that  the  pas- 
senger suffered  such  injuries  as  claimed,  and 
the  denial  of  a  new  trial  was  not  error. — Texas 
&  P.  Ry.  Co.  v.  Shaw,  218  S.  W.  814. 
<£=>3I9(3)  (Ark.)  One  thousand  dollars  ver- 
dict against  the  federal  Director  General  of. 
Xtailroads  in  favor  of  a  female  passenger,  in- 
sulted and  assaulted  by  a  drunken  fellow  pas- 
senger, who  alleged  she  had  his  ticket,  and  who 
laid  hands  on  her,  held  not  excessive  in  view 
of  the  fright  she  suffered,  the  nervous  shock, 
and  her  resulting  physical  condition. — Hines  v. 
Rice,  218  S.  W.  851. 

<S=>320(6)  (Ark.)  In  an  action  against  the 
federal  Director  General  of  Railroads  for  in- 
juries to  a  female  passenger  assaulted  by  a 
drunken  fellow  passenger,  issue  of  the  con- 
ductor's negligence  held  for  the  jury  under  the 
evidence— Hines  v.  Rice,  218  8.  W.  851. 
<8=>320(7)  (Tex.Civ.App.)  In  an  action  by  pas- 
senger who  claimed  that  he  suffered  la  grippe 
and  cold  resulting  in  pneumonia  and  tubercu- 
losis from  waiting  in  a  cold  waiting  room,  held, 
that  the  submission  of  the  questions  whether 

fineumonia  and  tuberculosis  resulted  from  the 
a  grippe  -was,  under  the  evidence,  proper. — 
Texas  &  P.  Ry.  Co.  v.  Shaw,  218  S.  W.  814. 
«@=32l(5)  (Tex.CivA.pp.)  In  an  action  by  pas- 
senger for  claim  that  as  result  of  exposure  in 
cold  waiting  room  he  contracted  la  grippe  re- 
sulting in  pneumonia  and  tuberculosis,  instruc- 
tions submitting  those  issues  held  correct. — 
Texas  &  P.  Ry.  Co.  v.  Shaw,  218  8.  W.  814. 
<j=»32l(15)  (Ky.)  In  an  action  against  a  street 
railway,  where  plaintiff  passenger's  theory  was 
that  the  car  was  started  before  she  was  clear 
of  it,  and  defendant's  theory  was  that  she  fell, 
after  safely  alighting  from  the  car,  by  twisting 
her  foot  on  the  rough  edges  of  the  brick  street, 
and  there  was  no  evidence  of  contributory  negli- 
gence, It  was  not  error  to  refuse  to  give  an  in- 
struction presenting  the  converse  of  one  given 
by  the  court  that  "tiie  jury  will  find  for  defend- 
ant, unless  they  believe  from  tbe  evidence  that 
when  the  plaintiff  was  leaving  the  car,  and  be- 
fore she  was  clear  of  the  car,  tbe  defendant's 
employes  negligently  and  carelessly  started  said 
car,  and  by  reason  of  such  starting  of  said  car 
the  plaintiff  was  thrown,"  etc — South  Coving- 
ton &  C.  Ry.  Co.  v.  Goldsmith,  218  S.  W.  2S0. 

(K)    Contributory     Nenrllgence    of    Person 
Injured. 

<©=>330  (Ark.)  A  woman  passenger,  who,  on 
entering  a  chair  car  found  all  seats  taken  ex- 
cept one  beside  a  drunken  man,  asleep,  which 
she  took,  was  not  guilty  of  negligence  contrib- 
uting to  her  injuries  and  shock  when  insulted 
and  touched  by  such  drunken  man;  the  con- 
ductor not  having  endeavored  to  secure  her  an- 
other seat.— Hines  v.  Rice,  218  S.  W.  851. 

(H)  Palace  Cara  and  Sleeping;  Cara. 

•3=416  (Ky.)  In  an  action  against  Pullman 
Company  by  a  female  to  recover  damages  for 
three  alleged  assaults  upon  ber  in  her  berth 
during  the  nighttime,  evidence  held  sufficient  to 
sustain  a  finding  that  plaintiff  was  assaulted, 
and  that  she  did  not  dream  that  she  was  as- 
saulted.—Pullman  Co.  v.  Pulliam,  218  S.  W. 
1005. 


CERTIFICATE. 

See  Partnership,  *J=»76 ;   Taxation,  cj=>629. 

CERTIORARI. 

XL   PROCEEDINGS   AND   DETER- 
MINATION. 

€=>64(1)  (Mo.)  On  certiorari  to  quash  a  deci- 
sion of  tbe  Court  of  Appeals,  tbe  Supreme 
Court  cannot  consider  whether  the  decision  is 
unjust,  and  may  interfere  with  it  only  if  it 
conflicts  with  a  previous  controlling  decision 
of  the  Supreme  Court. — State  ex  rel.  Boatmen's 
Bank  v.  Reynolds,   218   S.   W.  337. 

CHAIR  CARS. 

See  Carriers,  <S=>330. 


See  Equity. 


CHANCERY. 
CHARITIES. 


EC.   CONSTRUCTION.      ADMINISTRA- 
TION. AND  ENFORCEMENT. 

«J=»37  (Mo.)  In  a  suit  by  the  trustee  to  have 
the  court  apply  the  cy  pres  to  a  trust  fund 
created  by  decedent  in  his  will  "to  furnish  re- 
lief to  all  poor  emigrants,  and  travelers  coming 
to  St.  Louis,  on  their  way  bona  fide  to  settle  in 
the  West,"  evidence  held  insufficient  to  show  a 
total  or  partial  failure  of  the  object  for  which 
the  trust  fund  was  created.— City  of  St.  Louis 
v.  McAllister,  218  S.  W.  312. 
«=»48(2)  (Mo.)  A  decree  ordering  the  sale  of 
all  the  real  estate  of  a  charitable  trust  estate, 
and  the  reinvestment  of  the  fund  in  high  class 
bonds  and  securities,  held  erroneous,  in  view 
of  evidence  that  the  realty  could  not  be  sold 
for  more  than  50  per  cent  of  its  value.— City 
of  St.  Louis  v.  McAllister,  218  S.  W.  312. 

The  power  of  a  court  of  equity  to  authorize 
the  alienation  of  property  belonging  to  a  chari- 
table trust  should  be  exercised  with  caution, 
and  one  of  the  prerequisites  to  the  exercise  of 
such  power  is  that  it  shall  clearly  appear  that 
the  proposed  alienation  is  for  the  benefit  of  the 
charity.— Id. 

CHASTITY. 

See  Criminal  Law,  <S=»309. 

CHATTEL  MORTGAGES. 

See  Appeal  and  Error,  <S=>930,  1091;  Bank- 
ruptcy, ®=212 :  Husband  and  Wife,  4S=> 
133%  ;  Landlord  and  Tenant,  «s»252 ;  Part- 
nership, <S=>69,  183;  Pleading,  «S=>392  ;  Trial, 
«=>251. 

X.  REQUISITES  AND  VALIDITY. 

(A)  Mature    and    Kaaentlala    of    Transfer, 
of  Chattels   as    Security. 

€=»6  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  5654.  a  contract  of 
sale  of  an  auto  in  Texas,  where  the  contract 
was  made  and  was  to  be  performed,  passed  title, 
leaving  in  the  seller  no  other  interest  than 
that  of  lienor,  notwithstanding  provision  re- 
serving title  to  the  seller  till  paid  for.— Buchan- 
an-Vaugban  Auto  Co.  v.  Woosley,  218  S.  W. 
554. 

(B)   Form  and  Contents  of  Instruments. 

€=>47  (Mo.App.)  A  chattel  mortgage,  describ- 
ing the  property  as  "six  head  of  horses,  one 
co-v,  three  farm  wagons,"  etc.,  and  as  being  on 
the  farm  of  B.  in  Wayne  township,  Buchanan 
county,  was  sufficient;  it  being  shown  that  B. 
owned  only  one  farm  in  such  township. — Cook 
v.  Wheeler,  218  S.  W.  829. 
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in.   CONSTRUCTION  AND  OPERA. 
TION. 

(B)    Parties    and   Debts   or   Liabilities    Se- 
cured. 

<©=•  1 1 3  (Tex.Civ.App.)  A  chattel  mortgage,  ex- 
ecuted to  indemnify  a  surety  on  a  claimant's 
bond  authorizing  the  trustee  to  take  possession 
and  sell  the  property  if  judgment  should  be  ren- 
dered against  the  mortgagor  and  he  should  not 
appeal,  and  providing,  in  case  of  an  appeal  the 
mortgage  should  remain  in  force,  and  if  judg- 
ment should  be  rendered  against  the  surety  the 
same  remedy  should  apply,  and  providing  that 
the  surety's  remedies  and  rights  should  be  fully 
matured  without  it  being  required  to  first  pay 
any  judgment,  costs,  and  expenses,  did  not 
authorize  a  seizure  and  sale  in  case  of  a  judg- 
ment against  the  claimant  from  which  he  ap- 
pealed.—Warren  v.  Johnson,  218  S.  W.  104. 

A  chattel  mortgage  to  indemnify  the  surety 
on  a  claimant's  bond,  authorizing  a  sale  of 
the  property  if  judgment  was  rendered  against 
the  mortgagor  and  no  appeal  taken,  used  the 
word  "appeal"  as  meaning  a  taking  of  the 
case  to  a  higher  court  by  any  authorized  meth- 
od, including  a  writ  of  error. — Id. 

'  (C)   Property  Morta"aa;ed,  and  Estates  and 
Interests  of  Parties  Tbereln. 

«=»II7  (Tex.Civ.App.)  In  a  mortgage  on  en- 
tire crop  of  130  acres  of  rice  to  be  planted  on 
the  B.  farm,  the  particular  description  of  the 
farm  is  controlling  over  the  general  description 
by  number  of  acres,  so  that  the  mortgage  would 
not  include  30  acres  planted  on  the  J.  farm, 
with  the  100  acres  actually  planted  on  the  B. 
farm,  particularly  where  mortgagor  was  not 
contemplating  planting  the  30  acres  when  exe- 
cuting mortgage. — D.  S.  Cage  &  Co.  v.  Southern 
Rice  Growers'  Ass'n,  218  S.  W.  78. 

IV.   RIGHTS  AND  LIABILITIES  OF 
PARTIES. 

<3=>i72(4)  (Mo.App.)  A  petition,  in  an  action 
in  replevin  brought  by  the  holder  of  a  mort- 
gage of. chattels,  describing  the  property  as  a 
certain  number  of  horses,  cows,  wagons,  etc., 
"kept  and  contained  on  the  farm  known  as  the 
Watson  farm,  approximately  two  miles  north- 
east of  the  city  of  St.  Joseph,  in  Washington 
township,"  held  to  sufficiently  describe  the  prop- 
erty—Cook  v.  Wheeler,  218  S.  W.  929. 
®=>  172(9)  (Mo.App.)  In  a  replevin  action  by 
a  holder  of  a  chattel  mortgage,  it  was  not  nec- 
essary to  require  the  jury  to  find  in  so  many 
words  that  the  defendant  wrongfully  detained 
the  property,  where  it  was  required  to  find  that 
defendant  had  defaulted  in  payment  of  the  debt, 
and  had  moved  the  property  from  his  premises, 
which  under  the  mortgage  entitled  the  holder  of 
the  mortgage  to  possession. — Cook  v.  Wheeler, 
218  S.  W.  929. 

VII.  REMOVAL  OR  TRANSFER  OF 
PROPERTY   BY   MORTGAGOR. 

(A)   Rights  and  Liabilities  of  Parties. 

€=225(1)  (Tex.Civ.App.)  Where  mortgagor's 
purchaser  had  not  paid  mortgagor  the  price, 
the  court  in  mortgagee's  action  against  mort- 
gagor and  purchaser  properly  gave  mortgagee 
judgment  against  purchaser  for  such  price, 
even  though  purchaser  was  a  bona  fide  purchas- 
er, since  the  payment  thereof  to  mortgagee  re- 
lieves the  purchaser  from  his  indebtedness  to 
mortgagor  and  does  equity  between  parties. — 
West  Furniture  Co.-  v.  Cason,  218  S.  W.  774. 


CHECKS. 


See  Mines  and  Minerals, 


>75. 


CHILD  LABOR. 

8ee  Master  and  Servant,  €=»95. 


CHILDREN. 

See  Camera,   «=»277;    Infants;    Parent  and 
Child. 

CINDERS. 

See  Carriers,  <g=»302. 

CITIES. 

See  Municipal  Corporations. 

CIVIL  RIGHTS. 

See  Constitutional  Law,  <8=»83. 

CLERICAL  ERRORS. 

See  Pleading,  <g=»392. 

CLERKS  OF  COURTS. 

See  Criminal  Law,  <S=s>1106,  1109. 

COAL 

See  Mines  and  Minerals,  <S=>58. 

COLOR  OF  TITLE. 

See  Adverse  Possession. 

COMMERCE. 

See  Courts,  $=>97 ;  Telegraphs  and  Telephones. 
<8=>27. 

I.  POWER  TO  REGULATE  IN  GEN. 
ERAL. 

<8=>I0  (Tex.Com.App.)  The  liability  of  a  car- 
rier for  loss  of  goods  received  under  a  contract 
for  export  to  foreign  country  is  governed  by  the 
law  of  the  forum;  Congress  not  having  exer- 
cised its  power  to  regulate  such  matter,  the 
Hepburn  Act  and  the  Carmack  Amendment  (U. 
S.  Comp.  St.  §§  8604a,  8604aa)  allying  only 
when  the  shipment  is  from  one  state  to  an- 
other.—Brass  v.  Texarkana  &  Ft.  Smith  Ry. 
Co.,  218  8.  W.  1040. 

.    H.  SUBJECTS  OF  REGULATION. 

<8=27(5)  (Ky.)  That  a  railroad  employs  when 
injured  was  assisting  in  loading  old  rails  on  a 
car  for  delivery  and  shipment  because  they  had 
been  sold  is  insufficient  to  show  that  he  was 
injured  while  employed  in  interstate  commerce. 
—Illinois  Cent  R  Co.  v.  Probus,  218  S.  W. 
724.  , 

<S=>28  (Tex.Civ.App.)  Where  there  was  contin- 
uous transmission  of  a  telegraph  message  from 
a  place  in  Mississippi  to  a  place  in  Texas,  the 
message  was  interstate  commerce. — Mackay 
Telegraph  &  Cable  Co.  v.  Martin,  218  S.  W. 
133. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION  AND  COMMISSIONERS. 

See  Animals,  <S=>29 ;   Statutes,  «=>14L 

COMMISSIONS. 

See  Brokers,  «=>53. 

COMMON  LAW. 

See  Trial,  «=»150;    Wills,  «=»194,   767. 

®=»I4  (Ky.)  The  Negotiable  Instruments  Lavs 
arc  always  construed  as  declaratory  merely  of 
the  law  merchant,  unless  plainly  a  change  was 
intended.— Mueller  &  Martin  v.  Liberty  Ins. 
Bank,  218  S.  W.  405. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  «=>249-2G4. 
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COMPENSATION. 

See  Attorney  General,  <3=>2 ;   Brokers,  4J=53. 

COMPOSITIONS  WITH  CREDITORS. 

See  Contracts,  «=»113. 

COMPROMISE  AND  SETTLEMENT. 

See  Attorney  and  Client,  dj=»101 ;  Estoppel, 
<8=>91 ;  Executors  and  Administrators,  €==> 
491. 

<!=>5(3)  (Ark.)  If  there  was  a  complete  oral 
agreement  to  settle  disputed  claim  arising  un- 
der written  contract  for  payment  of  royalties 
on  coal  mined,  the  parties  were  bound  by  it, 
even  though  it  was  to  be  reduced  to  writing. — 
Arkansas  Anthracite  Coal&  Land  Co.  v.  Dun- 
lap,  218  S.  W.  839. 

Even  if  the  original  written  agreement  with 
respect  to  payment  of  royalties  was  a  matter 
within  the  statute  of  frauds,  so  as  to  require 
evidence  of  the  written  agreement,  the  con- 
tract for  the  settlement  of  the  disputed  claim 
was  not  one  within  the  statute  of  frauds,  and  it 
is  not  essential  to  its  validity  that  it  should  be 
in  writing.— Id. 

®=»6(2)  (Ark.)  Though  contract  for  payment  of 
royalties  on  coal  mined  provided  for  a  mode  of 
arbitration  of  differences  which  might  arise 
with  respect  to  amount  of  coal  mined,  parties 
could  settle  a  disputed  claim  by  a  new  agree- 
ment, without  regard  to  method  specified  in 
original  contract;  the  settlement  constituting 
a  consideration,  and  there  being  mutuality  in 
agreement  to  settle  according  to  new  terms. — 
Arkansas  Anthracite  Coal  &  Land  Co.  v.  Dun- 
lap,  218  S.  W.  839. 

$=>  1 5(2)  (Ky.)  Where  a  compromise  agreement 
was  entered  into,  a  pending  action  could  never- 
theless be  continued  on  the  prior  original  con- 
tract, where  the  compromise  contract  contain- 
ed a  clause  to  the  effect  that  if  it  was  not  com- 
plied with  within  a  certain  time  the  suit  found- 
ed on  the  original  contract  should  proceed  as 
if  no  compromise  had  been  made,  and  the  com- 
promise agreement  was  not  complied  with  with- 
in such  time. — St.  Marys  Mach.  Co.  v.  Cook, 
218  8.  W.  733. 

<S=>23(2)  (Ark.)  In  action  based  on  oral  agree- 
ment for  settlement  of  disputed  claim  arising 
out  of  written  contract  for  payment  of  royal- 
ties on  coal  mined,  testimony  that  oral  agree- 
ment was  made  with  defendant's  president,  and 
that  its  terms  were  accepted  by  plaintiffs,  was 
competent,  since  it  had  a  bearing  directly  on 
the  main  issue  in  the  case,  which  was  whether 
there  had  been  such  a  contract  entered  into  be- 
tween the  parties. — Arkansas  Anthracite  Coal 
&  Land  Co.  v.  Dunlap,  218  S.  W.  839. 

COMPTROLLER. 

See  Hospitals,  <t=>5. 

CONCURRENT  INSURANCE. 

See  Insurance,  «=»336. 

CONDEMNATION. 

See  Eminent  Domain. 

CONFLICT  OF  LAWS. 

See  Commerce,  ®=»10;  Husband  and  Wife, 
«=>146%;    Railroads,  <S=>4S0. 

CONGESTION  OF  LUNGS. 

See  Evidence,  <S=»14. 

CONSCRIPTION. 

See  Homicide,  €=>172. 


CONSPIRACY. 

See  False  Imprisonment,  <8=>39 ;  Homicide,  <S=> 
83. 

CONSTITUTIONAL  LAW. 

See   Statutes,   <S=>39-64. 

For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specific  topics. 

IX.    CONSTRUCTION.    OPERATION, 
AND  ENFORCEMENT  OF  CON- 
STITUTIONAL, PROVISIONS. 

<®=>I3  (Tex.)  In  ascertaining  whether  a  cer- 
tain interpretation  should  be  given  a  constitu- 
tional provision,  it  is  proper  to  consider  wheth- 
er its  framers  and  the  voters  adopting  it  intend- 
ed the  consequences  which  must  follow  a  given 
construction.— Koy  v.  Schneider,  218  S.  W. 
479. 

<S=>48  (Tex.)  A  statute  will  not  be  declared  un- 
constitutional in  a  doubtful  case. — Koy  v. 
Schneider,  218  S.  W.  479. 
<g=>48  (Tex.Civ.App.)  Statutes  should  not  be 
annulled  by  the  courts  merely  because  doubts 
may  be  suggested  as  to  their  constitutionality. 
—King  v.  Terrell,  218  S.  W.  42. 

in.    DISTRIBUTION  OF  GOVERN- 
MENTAL  POWERS   AND 
FUNCTIONS. 
(A)    Legislative    Powers    and    Delegation 
Thereof. 

<S=>65  (Tex.Civ.App.)  Rev.  St.  1911,  arts.  1006- 
1017,  relating  to  Btreet  improvements,  is  not 
unconstitutional  in  that  article  1016  provides 
for  a  delegation  of  legislative  power  to  the  peo- 
ple of  the  various  cities  of  the  state;  the  act 
being  an  amendment  of  existing  charters  which 
the  inhabitants  may  accept  or  reject. — Keller  v. 
Western  Paving  Co.,  218  S.  W.  1077. 

(B)   Judicial   Powers   and   Functions. 

£=»70(1)  (Ark.)  The  legislative  determination 
as  to  the  extent  in  point  of  distance  of  benefits 
from  a  road  improvement  is  conclusive,  unless 
manifestly  arbitrary  and  without  foundation. — 
Easley  v.  Patterson,  218  S.  W.  381. 
<©=>70(3)  (Ark.)  In  the  exercise  of  its  plenary 
powers  over  the  taking  of  fish,  the  state  may 
regulate  the  manner  thereof,  and  the  necessity 
of  particular  regulations  is  a  legislative  ques- 
tion, and  the  courts  will  not  set  up  their  judg- 
ment against  that  of  the  Legislature  and  hold  a 
police  law  to  be  invalid,  unless  it  is  clearly 
shown  to  have  no  reasonable  tendency  to  ac- 
complish the  desired  end. — State  v.  Adams,  218 
S.  W.  S45. 

<S=»70(3)  (Mo.)  Whether  the  inclusion  of  the 
city  of  St.  Louis,  which  maintains  a  hospital 
for  the  treatment  of  tuberculosis,  in  Rev.  St. 
1909,  §  1465,  as  amended  by  Laws  1919,  p.  200, 
directing  the  comptroller  to  certify  at  once  the 
name  of  one  applying  for  free  treatment  at  the 
Btate  sanatorium,  subserves  the  public  welfare, 
is  a  matter  for  the  Legislature  and  not  for  the 
courts;  the  statute  being  concededly  valid  and 
unambiguous. — State  ex  rel.  Conway  v.  Nolte, 
218  S.  W.  802. 

<S=>73  (Ky.)  Courts  will  not  interfere  with  ex- 
ecutive acts  unless  the  exercise  of  this  author- 
ity is  clearly  within  the  scope  of  its  jurisdic- 
tion.—Gordon  v.   Morrow,   218   S.   W.   208. 

V.  PERSONAL  CIVIL  AND  POLITICAL 
RIGHTS. 

<8=>83(1)  (Tex.Civ.App.)  The  provisions  of 
Workmen's  Compensation  Law  (Vernon's  Ann. 
Civ.  St.  Supp.  Iitl8,  arts.  5246—42,  5246-44) 
for  physical  examination  of  servant  asking 
damages  for  personal  injuries  apply  after  the 
proceeding  has  been  transferred  to  the  courts, 
as  well  as  while  pending  before  the  Industrial 
Accident  Board ;  and  such  statute  is  not  in 
violation   of  Const,   art    1,   §   9,    guaranteeing 
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personal  rights.— Texas  Employers'  Ins.  Ass'n 
v.  Downing,  218  S.  W.  112. 

X.   EQUAL  PROTECTION  OF  LAWS. 

«=>243  (Tex.Civ.App.)  Vernon's  Ann.  Civ.  St. 
Supp.  1918,  art.  5623a,  providing  that  no 
change  in  building  plans  or  method  of  payment 
shall  affect  surety's  liability,  and  limiting 
sureties  for  a  building  contractor  to  such  de- 
fenses as  the  contractor  could  make  in  a  suit  on 
the  bond,  does  not  violate  federal  Const.  Amend. 
14,  as  denying  sureties  the  equal  protection  of 
the  laws.— Wright  v.  A.  G.  McAdams  Lumber 
Co.,  218  S.  W.  571. 

ZZ.   DUE  PROCESS  OF  LAW. 

<8=>272  (Tenn.)  Acts  1919,  c.  67,  providing 
that  every  person  convicted  of  a  misdemeanor 
shall  be  required  to  pay,  secure,  or  work  out 
in  addition  to  other  costs,  county  and  state 
expense  fees  of  $5  each,  is  not  invalid  as  tak- 
ing defendant's  property  without  compensation 
or  without  due  process  of  law,  in  violation  of 
Const,  art  1,  {§  8,  21;  there  being  overhead 
expenses  which  cannot  be  accurately  prorated, 
and  the  prescribed  fees  being  reasonable.— Mc- 
Koe  v.  State,  218  S.  W.  233. 
€=>276  (Tex.Civ.App.)  Rev.  St  1911,  art. 
5623,  as  amended  by  Acts  1915,  c.  143  (Ver- 
non's Ann.  Civ.  St.  Supp.  1918,  art.  5623),  re- 
quiring owner  to  contract  with  the  builder  to 
give  a  bond  conditioned  as  required  by  article 
5623a,  as  added  by  Acts  1915,  c.  143  (Vernon's 
Ann.  Civ.  St.  Supp.  1918,  art.  5623a),  held  void, 
being  an  interference  with  the  law  of  liberty 
of  contract.— Hess  v.  Denman  Lumber  Co.,  218 
S.  W.  162. 

<g=>276  (Tex.Civ.App.)  Vernon's  Ann.  Civ.  St 
Supp.  1918,  art.  5623a,  providing  that  no  change 
in  the  plans  of  building,  construction,  or  method 
of  payment  shall  avoid  or  affect  liability  on 
the  bond  of  a  building  contractor,  and  limiting 
defenses  to  those  which  may  be  made  by  the 
contractor,  does  not  violate  federal  Const. 
Amend.  14,  as  depriving  the  sureties  of  the 
right  to  contract— Wright  v.  A.  G.  McAdams 
Lumber  Co.,  218  S.  W.  571. 
<B=»290(7)  (Tex.Civ.App.)  Rev.  St  1911,  arts. 
1006-1017,  relating  to  street  improvements,  is 
not  unconstitutional  as  violating  the  due  process 
clause  of  the  state  and  federal  Constitutions, 
merely  because  it  authorizes  the  collection  of 
attorney's  fees  for  foreclosure  of  a  paving  lien. 
— Keller  v.  Western  Paving  Co.,  218  S.  W. 
1077. 

«=>309(1)  (Tex.Civ.App.)  Rev.  St  1911,  arts. 
1869-1873,  are  not  violative  of  due  process  of 
law  clauses  of  the  federal  and  state  Constitu- 
tions, so  far  as  they  authorize  the  rendition  of  a 
personal  judgment  against  a  citizen  of  the  state 
upon  him  while  temporarily  absent  from  the 
state.— Becker  v.  Becker,  218  S.  W.  542. 

CONTEMPT. 

See  Divorce,  4=»263. 

CONTINUANCE. 

See   Criminal   Law,    <g=»590-603,   1034,    1090, 

1097;  Railroads,  <S=>5%. 
®=»6  (Tex.Civ.App.)  Where  plaintiff  voluntarily 
invoked  the  jurisdiction  of  the  court,  and  the 
case  has  been  pending  for  11  years,  the  court 
properly  denied  his  motion  for  continuance  on 
ground  that  it  was  uncertain  whether  land  in 
question  was  in  the  United  States  or  Mexico, 
and  that  the  case  should  be  deferred  until  report 
of  joint  boundary  commission  should  fix  true 
boundary. — Schoonmaker  v.  Clardy,  218  S.  W. 
1112. 

<S=»20(3)  (Tex.Civ.App.)  Where  defendant's  at- 
torney who  had  appeared  in  two  previous  trials 
was  forced  to  trial  in  other  actions,  criminal 
and  civil,  in  other  courts,  so  that  he  was  unable 
to  appear,  and  it  was  shown  that  he  requested 
a  continuance  and  notified  plaintiff  and  the  trial 


judge  of  his  inability  to  secure  a  postponement 
of  the  criminal  action,  held,  that  defendnnt 
should  have  been  granted  a  continuance,  the 
time  being  too  short  to  engage  other  attorneys, 
and  defendant's  attorney  being  particularly  fa- 
miliar with  the  facts,  regardless  of  fact  that  de- 
lay might  work  hardship  on  plaintiff.— Modern 
Woodmen  of  America  v.  Floyd,  218  S.  W.  1085. 

CONTRACTS. 

See  Action,  «=>47 ;  Appeal  and  Error,  ®=» 
1064,  1099;  Attorney  and  Client,  «=»166 ; 
Bills  and  Notes ;  Compromise  and  Settlement ; 
Corporations,  <S=»426,  503;  Counties,  <£=> 
150;  Covenants ;  Damages,  <5=»78 ;  Evidence, 
«=»181,  448,  452;  Frauds,  Statute  of: 
Guaranty;  Husband  and  Wife,  «=»146%, 
187;  Infants,  €=>92 ;  Injunction,  «=>120, 
129 ;  ,  Innkeepers,  <g=ll ;  Logs  and  Logging, 
<S=>3 ;  Mines  and  Minerals,  <&=>58 ;  Munici- 
pal Corporations,  <8=>61;  Novation;  Princi- 
pal and  Agent  ©==>155 ;  Principal  and  Surety, 
®=>59;  Release;  Sales;  Specific  Perform- 
ance ;  Stipulations ;  Telegraphs  and  Tele- 
phones, <g==38 ;  Vendor  and  Purchaser ; 
Wills,  «=58,  68. 

X.  REQUISITES   AKD   VALIDITY. 

(A)  Nature  and  Essentials  In  General. 

®=>2  (Tex.Civ.App.)  Arkansas  courts  will,  as 
Texas  courts  would,  in  a  like  controversy,  apply 
the  laws  of  Texas  in  determining  the  validity' 
of  a  contract  made  and  to  be  performed  in  Tex- 
as.—Buchanan-Vaughan  Auto  Co.  v.  Woosley, 
218  S.  W.  554. 

(B)    Parties,    Proposals,    and    Acceptance. 

<g=V>26  (Ark.)  Defendant  having  written  plain- 
tiff: "R.'s  balance  with  you  is  $122.80.  Yon 
can  make  draft  on  us  for  the  amount  with  note 
attached  and  we  will  honor  same,  with  note 
transferred  to  us,"  and  plaintiff  having  accept- 
ed by  indorsing  R.'s  note  and  inclosing  it  in  a 
letter  to  defendant,  informing  it  that  the  mort- 
gage securing  the  note  and  the  account  (which 
together  made  up  the  $122.80)  was  on  file,  and 
requesting  defendant  to  mail  a  check  covering 
the  same,  there  was  a  complete  and  binding 
contract,  and  defendant  was  liable. — More*  Sup- 
ply Co.  v.  Grims-Newbern  Co.,  218  S.  W.  370. 

"  (D)  Consideration. 

<&=>59  (Tex.Civ.App.)  Where,  in  a  contract  sup- 
ported by  a  sufficient  consideration,  an  option 
is  given  to  one  of  the  parties,  the  option  is 
valid  and  enforceable,  though  there  is  no  in- 
dependent or  speeitic  consideration  therefor.— 
Blaffer  &  Farisli  v.  Gulf  Pipe  Line  Co,  218 
S.  W.  89. 

(F)    Learallty    of    Object    and    of    Consid- 
eration. 

©=>  1 1 3(2)  (Tex.Civ.App.)  An  agreement  by  a 
bankrupt  with  a  creditor  to  pay  the  entire 
amount  due  the  creditor  in  consideration  that 
such  creditor  should  not  seek  by  sequestration 
proceedings  to  recover  goods  sold  to  the  bank- 
rupt by  such  creditor,  but  should  accept  a  com- 
position offer,  was  illegal  and  void,  where  the 
other  creditors  had  no  knowledge  thereof,  and 
recovery  could  not  be  subsequently  bad  from 
the  bankrupt  for  the  balance. — Conway  &  Dun- 
can v.  F.  P.  Kirkendall  &  Co.,  218  S.  W.  34. 
<S=»I29(3)  (Mo.App.)  Under  Laws  1915,  p.  100, 
§  3,  attorney's  contract  with  deputy  constable, 
who  looked  up  witnesses  and  helped  to  prepare 
defense,  to  divide  whatever  fee  he  could  get  for 
defending  his  client,  who  was  charged  with  the 
commission  of  a  crime,  was  illegal,  contrary  to 
public  policy,  and  not  enforceable,  regardless  of 
whether  there  was  any  particular  intention  to 
circumvent  justice  by  the  agreement  so  made- 
Carey  v.  Gossom,  218  S.  W.  017. 
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•     n.   CONSTRUCTION    AN©    OPERA- 
TION. 
(A)  General  Rales  of  Construction. 

<©=>I43  (Mo.App.)  In  construing  a  contract,  the 
whole  subject-matter,  the  parties  in  their  rela- 
tion to  each  other,  the  object  to  be  subserved 
by  the  contract,  as  well  as  the  language  used 
therein,  will  be  considered.— O.  H.  Sternberg  & 
Sons  v.  Nodaway  Drainage  Dist.  No.  2,  218  S. 
W   060 

«=I44*  (Tex.Civ.App.)  Arkansas  courts  will, 
as  Texas  courts  would,  in  a  like  controversy, 
apply  the  laws  of  Texas  in  determining  the  va- 
lidity, interpretation,  and  construction  of  a  con- 
tract made  and  to  be  performed  in  Texas. — 
Buchanan-Vaughan  Auto  Co.  v.  Woosley,  218 
S.  W.  554. 

<£=>I45  (Tex.Civ.App.)  A  contract  is  made 
where  the  acceptance  of  the  offer  is  given.— 
Dallas  Waste  Mills  v.  Early-Foster  Co.,  218  S. 
W   515. 

<8=»I47(3)  (Tex.Civ.App.)  A  contract  must  be 
construed  as  a  whole,  and  be  given  a  construc- 
tion, if  it  can  be  reasonably  done  from  the 
terms  used  and  from  the  instrument  as  a  whole, 
that  will  give  effect  to  the  manifest  intention 
of  the  parties.— Travelers'  ins.  Co.  of  Hartford, 
Conn.,  v.  Scott,  218  S.  W.  53. 
<8=>I53  (Tex.Civ.App.)  Stipulation  of  contract 
should  not  be  construed  so  as  to  be  without 
any  effect,  if  it  is  possible  to  harmonize  or  give 
effect  to  the  entire  instrument.— Langben  v. 
Crespi  &  Co.,  218  S.  W.  144. 
€=>I73  (Tex.Civ.App.)  The  presumption  is  that 
all  stipulations  in  a  contract  are  dependent. — 
Echols  v.  Miller,  218  S.  W.  48. 

An  obligation  of  a  contract  may  be  held  to 
be  independent  if  a  time  is  fixed  in  the  contract 
for  its  performance  which  is  subsequent  to  the 
time  fixed  for  the  performance  of  the  contract 
by  the  other  party.— Id. 

<8=>I76(1)  (Ark.)  Ordinarily  it  is  the  duty  of 
the  court  to  construe  a  written  contract  and  de- 
clare its  meaning  to  the  jury.— Ellege  v.  Hen- 
derson, 218  S.  W.  831. 

(D)  Place  and  Time. 

«$=»2I2(1)  (Tex.Civ.App.)  The  question  of  what 
is  reasonable  time  for  the  performance  of  a  con* 
tract  must  necessarily  depend  upon  the  condi- 
tions affecting  its  performance,  existing  and  in 
contemplation  of  the  parties  at  the  time  the 
contract  is  executed.— Langben  v.  Crespi  &  Co., 
218  S.  W.  144. 

V.   PERFORMANCE   OR   BREACH. 

®=»322(2)  (Mo.App.)  In  an  action  for  breach  of 
contract  based  upon  an  agreement  to  deliver 
possession  of  certain  lands  and  buildings  "im- 
mediately after  wheat  threshing,  which  shall  be 
done  as  soon  as  practicable  after  harvesting," 
wherein  plaintiff  contended  that  a  threshing  ma- 
chine on  the  land  was  moved  off  and  other 
wheat  threshed  before  the  wheat  on  plaintiff's 
farm  was  threshed,  evidence  of  a  standing 
agreement  by  the  neighbors  to  begin  at  one  end 
of  the  threshing  one  year  and  at  the  other  the 
next  was  admissible  to  show  that  the  threshing 
was  done  in  the  usual  way. — Milem  v.  McCul- 
lough,  218  S.  W.  983. 

VI.   ACTIONS   FOR   BREACH. 

«=>346(11)  (Tex.Civ.App.)  Finding  of  breach 
of  contract  could  not  sustain  a  judgment  for 
damages  for  such  breach,  where  breach  was  not 

5 leaded.— Langben  v.  Crespi  &  Co.,  218  S.  W. 
44. 
€=>353(8)  (Mo.App.)  In  an  action  for  breach  of 
contract  to  deliver  possession  of  land  "immedi- 
ately after  wheat  threshing,  which  shall  be  done 
as  soon  as  practicable  after  harvesting,"  an  in- 
struction as  to  the  time  of  delivery  of  posses- 
sion in  the  exact  language  of  such  contract  was 
not  erroneous. — Milem  v.  McCullough,  218  S. 
W.  983. 


CONTRIBUTION. 

See  Wills,  <8=»848. 

CONVERSION. 

See  Trover  and  Conversion. 

<8=»I5(1)  (Ky.)  The  question  whether  a  will  dis- 
poses of  land  as  real  estate  or  personalty  is  one 
of  intention  on  the  part  of  the  testator. — Rey- 
nold's Ex*r  v.  Reynolds,  218  S.  W.  1001. 

The  doctrine  of  equitable  conversion  aims  to 
carry  out  the  manifest  intention  of  the  testator 
upon  the  theory  that  it  is  apparent  from  the 
will  as  a  whole  that  it  was  his  undoubted  inten- 
tion to  dispose  of  the  property  in  its  converted 
form,  but  such  intention  must  appear  by  ex- 
press terms  in  the  will,  or  be  implied  as  an  ab- 
solute necessity,  in  order  to  carry  out  its  terms, 
and  will  not  be  implied  where  there  is  only  a 
power  or  authority  of  the  executor  or  trustee 
to  sell.— Id. 

CORPORATIONS. 

Sec  Banks  and  Banking;  Bills  and  Notes,  <$=> 
341;  Brokers,  €=>58;  Carriers;  Estoppel, 
<S=»96;  Evidence,  <8=»244;  Interest,  <g=>22; 
Justices  of  the  Peace,  <S=86;  Libel  and  Slan- 
der, 4£=>45;  Limitation  of  Actions,  €=>37; 
Municipal  Corporations;  Process,  ®=»164; 
Railroads;  Street  Railroads;  Telegraphs  and 
Telephones;  Trial,  <S=»60. 

IV.   CAPITAL,  STOCK,  AND  DIVI- 
DENDS. 

(B)    Subscription    to    Stock. 

e=>90(7)  (Tex.CivA.pp.)  In  action  on  a  promis- 
sory note  given  for  the  purchase  price  of  cor- 
porate stock,  evidence  that  the  corporation 
made  out  a  stock  certificate  which  was  not  de- 
livered to  the  maker  of  the  note,  that  dividends 
on  the  stock  were  credited  against  interest  due 
on  the  note,  etc.,  held  to  make  a  jury  question 
whether  the. stock  had  been  "issued"  in  viola- 
tion of  the  constitutional  provision  that  no  cor- 
poration shall  issue  stock  except  for  money 
paid,  labor  done,  or  property  actually  receiv- 
ed.— Wilson  v.  Bankers'  Trust  Co.,  218  S.  W. 
803. 

V.  MEMBERS    AND    STOCKHOLDERS. 

(A)  Rights  and  Liabilities  aa  to  Corpora- 
tion. 

<8=>I80  (Tenn.)  Majority  stockholders  of  an  in- 
solvent and  failing  company  occupied  a  fidu- 
ciary relation  to  the  minority  stockholders,  and 
were  held  to  the  highest  good  faith  in  the  dis- 
position of  the  corporate  property;  but  the 
trust  imposed  upon  them  having  been  dis- 
charged, and  it  being  shown  that  their  actions 
were  just  and  fair  to  the'  interests  of  all, 
minority  stockholders  will  not  be  heard  to 
invoke  the  well-grounded  principles  applied  in 
cases  involving  fraud,  imposition,  or  design  to 
obtain  corporate  property  by  ulterior  means. — 
Carrier  v.  Dixon,  218  S.  W.  395. 

VI.   OFFICERS  AND  AGENTS. 
(D)   Authority  and  Function*. 

€=3306  (Ky.)  An  officer  of  a  corporation  who 
presumes  to  act  for  the  company  in  the  sale  of 
real  estate,  and  who  contracts  on  behalf  of  the 
company  to  pay  commissions,  is  liable  to  the 
broker  for  the  commissions  agreed  to  be  paid 
if  the  officer  had  no  authority  to  make  such 
contract  and  the  company  declines  to  be  bound 
by  the  contract ;  and  this  is  also  true  where  the 
transfer  is  made  by  the  corporation,  but  where 
it  is  not  liable  for  commissions. — Mueller  v. 
Nugent,  218  S.  W.  730. 

Where  a  president  of  a  corporation  held  him- 
self out  as  agent  of  the  corporation  with  power 
to  sell  and  convey  certain  real  estate,  when  he 
had  no  authority  to  so  act,  and  the  corporation 
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repudiated  the  contract,  such  corporate  officer 
is  responsible  to  a  broker  who  furnished  a  per- 
son ready,  able,  and  willing  to  buy,  for  the 
amount  of  the  commissions  which  by  the  con- 
tract with  such  corporate  officer  he  was  to  re- 
ceive, and  also  additional  expenses  necessarily 
incurred  by  the  broker  in  an  action  against  the 
corporation  for  commissions,  including  a  rea- 
sonable attorney  fee.— Id. 

(C)    Rights,  Duties,   and    Liabilities   as   to 
Corporation  and  Its  Member*. 

<S=>320(13)  (Tex.Civ.App.)  In  suit  by  a  stock- 
holder in  a  company  against  it  and  directors 
for  appointment  of  receiver  and  to  restrain  the 
directors  from  making  sale  of  the  assets  of  the 
company  under  an  alleged  fraudulent  deed  of 
trust,  appointment  of  receiver  on  ex  parte  hear- 
ing held  improper,  in  view  of  Rev.  St.  art.  1203, 
and  the  insufficiency  of  the  verification  of  the 
petition.— Alto  Cotton  Oil  &  Mfg.  Co.  v.  Berry- 
man,  218  S.  W.  513. 

In  suit  by  stockholder  in  a  company  against 
it  and  directors  for  appointment  of  receiver  and 
to  restrain  the  directors  from  making  sale  of 
the  assets  of  the  company  under  an  alleged 
fraudulent  deed  of  trust,  grant  of  temporary  re- 
straining order  without  hearing  held  erroneous. 
—Id. 

VII.   CORPORATE   POWERS   AND 
LIABILITIES. 

(B)  Representation   of  Corporation  by  Of- 
ficers and    Agents. 

«=»397  (Ky.)  The  relation  of  an  officer  to  the 
corporation  is  that  of  an  agent. — Caddy  Oil 
Co.  v.  Sommer,  218  S.  W.  288. 
<S=>400  (Ky.)  The  apparent  authority  of  an  of- 
ficer of  a  corporation  is  limited  and  governed 
by  the  character  of  the  business  in  which  the 
corporation  is  engaged. — Caddy  Oil  Co.  v. 
Sommer.  218  S.  W.  288. 

<8=>406(1)  <Ky.)  Under  Ky.  St.  8  551,  the 
board  of  directors  cannot  bind  the  corporation 
except  when  acting  as  a  body,  and  agreements 
between  individual  members  of  the  board  are 
not  binding  upon  the  corporation.— Caddy  Oil 
Co.  v.  Sommer,  218  S.  W.  288. 
«=>407(2)  (Ky.)  The  president  of  an  oil-pro- 
ducing company,  with  authority  to  superintend 
drilling  operations  upon  certain  property,  did 
not  have  apparent  authority  to  enter  into 
brokerage  contract  on  behalf  of  the  corpo- 
ration, engaging  brokers  to  sell  such  proper- 
ty—Caddy Oil  Co.  v.  Sommer,  218  S.  \V.  288. 
<3=>4I4(2)  (Mo.App.)  Without  some  specific 
authority,  the  president  of  a  corporation  can- 
not draw  checks  of  the  corporation  in  favor 
of  himself. — McCullam  v.  Mermod,  Jaccard  & 
King  Jewelry  Co.,  218  S.  W.  345. 
4S=425(4)  (Ky.)  A  corporation  is  bound  by  the 
acts  of  its  agent,  including  its  officers,  where 
their  acts  are  within  the  apparent  authority 
conferred  upon  them  by  the  corporation,  as 
shown  by  the  corporation's  custom  of  dealing 
and  permission  given  such  officer  or  agent  by 
the  board  of  directors  in  the  usual  course  of 
its  business  to  act  for  the  corporation  in  a 
certain  way,  or  to  a  certain  extent;  such 
apparent  authority  being  based  not  on  the 
knowledge  which  one  dealing .  with  an  officer 
has  of  the  things  which  the  corporation  has 
permitted  him  to  do,  but  upon  the  knowledge 
which  the  corporation  must  have  had  of  the 
officer's  acts  touching  the  transaction  of  its 
business.— Caddy  Oil  Co.  v.  Sommer,  218  S. 
W.  28S. 

<S=»426(2)  (Ky.)  Where  president  of  corpora- 
tion makes  contract  on  behalf  of  the  corpoia- 
tion,  which  the  corporation  could,  but  did  not, 
authorize  him  to  make,  the  board  of  directors 
has  the  power  to  ratify  the  contract  and 
make  it  binding  upon  the  corporation.— -Caddy 
Oil  Co.  v.  Sommer,  218  S.  W.  2X8. 
©=426(12)  (Ky.)  Hoard  of  directors  of  oil- 
producing  corporation  by  selling  property  did 
not   ratify  president's  unauthorized   brokerage 


contract,  where  sale  was  made  without  any 
knowledge  of  the  existence  of  the  brokerage 
contract,  even  though  director  before  sale  was 
heard  that  .parties  whom  he  did  not  know 
were  claiming  a  commission. — Caddy  Oil  Co.  v. 
Sommer,  218  S.  W.  288. 

<g=>426(12)  (Tex.Civ.App.)  Where  a  manager  of 
branch  office  of  corporation,  who  bad  no  au- 
thority to  sign  notes  or  borrow  money  for  the 
branch  business,  by  means  of  notes  signed  in 
the  business  name  of  the  branch  obtained  money 
sufficient  to  cover  in  part  shortages  and  paid 
said  money  to  the  corporation,  the  corporation 
which  in  good  faith  received  the  money  without 
notice  of  the  manager's  wrongful  act  is  not 
liable  to  the  payee— Guaranty  Bank  &  Trust 
Co.  v.  Beaumont  Cadillac  Co.,  218  S.  W.  638. 
€=?429  (Ky.)  One  who  deals  with  an  officer  of 
a  corporation  who  presumes  to  be  acting  on 
behalf  of  the  corporation  is  required  to  know 
the  extent  of  such  officer's  authority. — Caddy 
Oil  Co.  v.  Sommer,  218  S.  W.  288. 
®=>432(1)  (Mo.App.)  Authority  of  the  presi- 
dent of  a  corporation  to  draw  checks  in  the 
name  of  the  corporation  for  his  individual 
benefit  cannot  be  presumed. — McCullam  v. 
Mermod,  Jaccard  &  King  Jewelry  Co.,  218  S. 
W.  345. 

<@=>432(5)  (Mo.App.)  Creditor  of  the  president 
of  a  corporation,  accepting  the  corporation's 
check,  drawn  by  the  president,  as  such,  to 
himself  individually,  has  the  burden  of  showing 
that  the  check  was  authorized,  or  tbat  the 
corporation  received  full  value  therefor. — Mc- 
Cullam v.  Mermod,  Jaccard  &  King  Jewelrv 
Co.,  218  S.  W.  345. 

<8=>432(12)  (Tex.Civ.App.)  Facts  held  insuffi- 
cient to  show  apparent  authority  of  branch 
office  manager  to  borrow  money  on  notes  signed 
in  business  name  of  branch.— Guaranty  Bank  & 
Trust  Co.  v.  Beaumont  Cadillac  Co.,  218  S.  W. 
638. 

(F)  Civil  Actions. 

<S=»503(2)  (Tex.  Civ.  App.)  Within  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art  1830,  subd.  24, 
authorizing  suit  against  a  private  corporation 
in  the  county  in  which  the  cause  of  action,  '"or 
a  part  thereof  arose,"  the  making  of  a  contract 
constitutes  part  of  the  cause  of  action  in  suit 
for  its  breach.— Dallas  Waste  Mills  v.  Early- 
Foster  Co.,  218  S.  W.  515. 

VIII.   INSOLVENCY  AND  RECEIVERS. 

®=s542(l)  (Tenn.)  Despite  noncompliance  with 
Acts  1907,  c.  437,  the  majority  stockholders  of 
a  corporation  in  failing  circumstances  and  in- 
solvent, acting  in  good  faith,  free  from  fraud 
or  imposition,  had  the  right  to  sell  the  property 
of  the  company  for  a  fair  and  adequate  price, 
though  minority  stockholders  objected.— Carrier 
v.  Dixon,  218  S.  W.  395. 

<&=>542<C)  (Tenn.)  Where  minority  stockhold- 
ers, with  konwledge  of  the  failing  condition  of 
the  company,  its  impending  bankruptcy,  and  the 
necessity  of  immediate  sale  of  its  property,  and 
fully  advised  of  all  facts  incident  to  re-establish- 
ment under  new  management,  stood  by  without 
objection  for  months  and  witnessed  large  ex- 
penditures by  the  purchasers  of  the  company's 
property  in  furtherance  of  the  new  concern, 
knew  of  the  payment  of  debts  of  the  old  com- 
pany, and  did  not  seek  redress  against  the  sale 
of  its  property  by  the  majority  stockholders  un- 
til the  venture  was  successful,  their  action  to 
set  aside  the  transfer  of  the  property  by  major- 
ity stockholders  is  barred  by  laches. — Carrier  v. 
Dixon,  218  S.  W.  395. 

<8=»546  (Tenn.)  Minority  stockholders  in  a  fail- 
ing corporation,  invited  to  join  with  majority 
stockholders,  arranging  a  sale  of  its  property, 
in  the  benefits  of  the  sale,  and  to  share  equally 
on  an  even  basis  in  the  success  or  failure  of 
the  concern  under  new  management,  cannot 
complain  of  the  sale  by  the  majority  stockhold- 
ers-Carrier v.  Dixon,  218  S.  W.  395. 
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<8=*564  (Tenn.)  In  an  action  by  minority  stock- 
holders to  set  aside  transfer  of  the  company's 
property  to  a  new  company  pursuant  to  ma- 
jority vote  of  the  stockholders,  the  action  of 
the  majority  having  been  upheld  as  proper  and 
in  good  faith,  defendant  majority  stockholders 
are  not  taxable  with  costs  incident  to  trial  or 
appeal,  though  subsequently,  after  the  sale,  by 
reason  of  business  acumen  or  improved  condi- 
tions of  trade,  the  corporate  venture  became 
successful.— Carrier  v.  Dixon,  218  S.  W.  395. 

XII.  FOREIGN   CORPORATIONS. 

®=>64l  (Mo.App.)  Where  original  act,  requir- 
ing foreign  corporations  to  file  copy  of  char- 
ter, was  repealed  and  new  act  passed,  which 
was  incorporated  in  Rev.  St.  1909  as  section 
3039,  but  it  was  apparent  that  only  a  re-en- 
actment was  intended  for  the  purpose  of  add- 
ing a  clause,  penalty  section  of  original  act 
incorporated  in  section  3040  was  not  repealed. 
—State  ex  rel.  Jones  v.  Howe  Scale  Co.  of  Illi- 
nois, 218  S.  W.  359. 

<S=>668(4)  (Ky.)  Under  Civ.  Code  Prac.  §  51, 
and  section  732,  subsec.  33,  service  of  summons 
in  Estill  county  on  the  secretary  and  treasurer 
and  plant  manager  of  defendant  foreign  cor- 
poration, sued  in  Jackson  county,  was  insuffi- 
cient; the  company  having  its  president  resi- 
dent in  the  state  in  Clark  county,  who  should 
have  been  served. — Morris  v.  Cumberland  Pro- 
ducing &  Refining  Co.,  218  S.  W.  302. 
<©=»668(5)  (Ky.)  Service  of  process,  under  Ky. 
St.  §  571,  on  defendant  foreign  corporation's 
authorized  agent  for  such  purpose,  would  have 
been  sufficient,  no  matter  now  many  chief  of- 
ficers the  company  might  have  had  in  the  state, 
or  in  what  county  in  relation  to  the  county  of 
suit  they  could  have  been  found. — Morris  v. 
Cumberland  Producing  &  Refining  Co.,  218  S. 
W.  302. 

<8=>668(13)  (Ky.)  So  much  of  the  return  of 
summons  against  defendant  foreign  corpora- 
tion as  stated  that  a  named  agent  was  a  de- 
fendant, he  having  been  the  person  in  charge 
of  the  company's  works,  may  be  treated  as 
surplusage. — Morris  v.  Cumberland  Producing  & 
Refining  Co.,  218   S.  W.  302. 

When  summons  is  served  under  Civ.  Code 
Prac.  I  51,  on  a  person  as  chief  officer  or  agent 
of  defendant  foreign  company  as  named  in 
section  732,  subsec.  33,  the  return  of  the  pro- 
cess server  should  state  the  position  the  serv- 
ed officer  holds,  so  that  the  court  may  be  ad- 
vised whether  the  person  is  a  chief  officer  or 
agent,  within  the  provision  describing  such 
officers. — Id. 

COSTS. 

See  Appeal  and  Error,  <S=»781;  Constitutional 
Law,  <S=>272;  Corporations,  4S=>564;  Crim- 
inal Law,  $=3322;  Dismissal  and  Nonsuit, 
<S=81;  Eminent  Domain,  <©=>2;  Execution, 
<g=251;   Master  and  Servant,  <©=>420. 

I.  NATURE,  GROUNDS,  AND  EXTENT 
OF  RIGHT  IN  GENERAL. 

€=>42(5)  (Ark.)  Where  defendants  agreed  to 
convey  land  in  which  a  minor  bad  an  interest 
when  an  order  of  court  for  the  sale  of  his  in- 
terest could  be  obtained,  and,  being  unable  to 
obtain  such  order,  tendered  a  deed  for  their 
own  interests,  reciting  that  a  note  was  to  be 
executed  for  the  minor's  share  of  the  price, 
the  costs  of  a  suit  by  the  purchaser  for  spe- 
cific performance  in  which  they  were  decreed 
to  convey  their  own  interests  were  properly 
assessed  against  them,  as  the  provision  for 
a  note  was  not  in  accordance  with  the  con- 
tract— Cranford  v.  Hodges,  218  S.  W.  185. 

TO.    ON  APPEAL  OR  ERROR,  AND  ON 

NEW  TRIAL  OR  MOTION 

THEREFOR. 

$=»234  (Tex.Civ.App.)  Where  judgment  is  re- 
formed on  appeal  so  as  to  draw  the  statutory 


rate  of  6  per  cent,  instead  of  10  per  cent,  in- 
terest as  rendered  by  lower  court,  costs  of  ap- 
peal will  be  taxed  against  appellees.— Woytek 
v.  King,  218  S.  W.  1081. 

IX.  IN  CRIMINAL  PROSECUTIONS. 

<8=3I4  (Tenn.)  Under  Acts  1919,  c.  134,  re- 
quiring litigation  taxes  to  be  included  in  the 
bill  of  costs  and  in  no  case  to  be  remitted, 
in  a  misdemeanor  case  in  which  defendant  can- 
not be  required  to  work  out  such  taxes,  A 
motion  to  strike  them  from  the  bill  of  costs 
was  properly  overruled,  though  judgment  re- 
quired that  costs  be  worked  out  "as  required 
by  law";  the  remedy  being  by  habeas  corpus 
if  any  effort  to  require  him  to  work  out  such 
items  is  made.— McKee  v.  State,  218  S.  W. 
233 

Under  Shannon's  Code,  f§  6376,  6377,  re- 
quiring an  Attorney  General's  fee  to  be  taxed 
in  misdemeanor  cases  successfully  prosecuted, 
a  motion  to  strike  Buch  fee  from  the  bill  of 
costs  was  properly  overruled,  though  judgment 
required  that  costs  be  worked  out  "as  'requir- 
ed by  law,"  and  such  taxes  need  not  be  worked 
out. — Id. 

COTTON. 

See  Carriers,  <g=132;  Criminal  Law,  <©=13; 
Divorce,  <g=»206;  Evidence,  <g=»18;  Weights 
and  Measures,  <@=>12. 

COTTON  GINS. 

See  Bailment,  <8=>1,  12. 

COUNTIES. 

See  Appeal  and  Error,  «=»877,  1170;  Evidence, 
<g=>48;  Highways,  <8=»187,  192;  Injunction, 
<S=»114,  121,  129;   Mandamus,  ej=»105. 

II.   GOVERNMENT  AND  OFFICERS. 

(D)    Officers  and  Agents. 

«=»74(2)  (Ark.)  Under  Kirby's  Dig.  S3  3494, 
3495,  7111,  the  fee  of  SI  allowed  the  county 
clerk  under  the  revenue  law  for  making  a  deed 
to  the  purchaser  of  lands  forfeited  and  sold 
for  delinquent  taxes  is  required  to  be  paid  by 
the  purchaser  at  the  sale,  and  not  by  the  coun- 
ty—Sanderson v.  Williams,  218  S.  W.  179. 
<E=>79  (Mo.)  After  Butler  county  by  an  elec- 
tion in  1914  discontinued  the  township  organ- 
ization previously  existing,  the  Governor  ap- 
pointed relator  to  the  office  of  county  collec- 
tor, but  the  county  court  declined  to  approve 
relator's  bond  solely  on  the  ground  that  it, 
and  not  the  Governor,  had  the  right  to  appoint 
the  collector.  Thereafter  relator  s  title  to  the 
office  was  established  by  judgment  of  Su- 
preme Court  in  quo  warranto  proceedings,  and 
his  bond  was  approved.  Held,  that  in  an  ac- 
tion by  relator  against  township  collector  who 
collected  funds  after  the  township  organization 
was  discontinued,  relator  is,  where  his  title  to 
the  office  was  admitted  by  motion  for  judgment 
on  the  pleadings,  etc.,  entitled  to  judgment 
against  the  township  collector  for  fees  with- 
held, and  a  decision  of  the  Court  of  Appeals 
to  the  contrary  was  in  conflict  with  the  judg- 
ment of  the  Supreme  Court,  establishing  re- 
lator's, title. — State  ex  rel.  Abington  v.  Reyn- 
olds, 218  S.  W.  334. 

©=82  (Tex.Civ.App.)  Under  Vernon's  Sayies' 
Ann.  Civ.  St.  1914,  arts.  1748,  1749,  giving  dep- 
uty county  clerks  the  full  powers  of  their 
chief,  <the  division  of  the  clerk's  office  into  de- 
partments, with  a  deputy  over  each  in  charge 
of  particular  business,  does  not  limit  the  au-  . 
thority  of  any  deputy,  or  prevent  him  from 
performing  all  such  official  acts  as  the  clerk 
might  perform. — Jones  v.  MacCorquodole,  218 
S.  W.  59,  62;   Same  v.  Maes,  Id.  62. 
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III.  PROPERTY,  CONTRACTS,  AND 
LIABILITIES. 

(D)  Torts. 

«=sl4l  (Tenn.)  A  county,  although  not  liable 
for  misfeasance  of  its  agents,,  is  not  authorized 
to  commit  a  nuisance  either  public  or  private. 
—Chandler  v.  Davidson  County,  218  S.  W. 
222. 

IV.  FISCAL    MANAGEMENT,    PUBLIC 

DEBT,  SECURITIES,  AND 

TAXATION. 

<g=»l49  (Mo.)  Within  the  limits  prescribed  by 
Const,  art.  10,  §  12,  'relating  to  indebtedness 
by  counties,  a  new  indebtedness  may  be  creat- 
ed for  any  lawful  county  public  purpose. — State 
ex  rel.  Clark  County  r.  Hackmann,  218  S.  W. 
318 

<S=>I50(3)  (Mo.)  Under  Const,  art  10,  i  12, 
giving  counties  the  power  by  elections  to  create 
debts  for  county  public  purposes,  and  limit- 
ing the  amount  thereof  to  the  income  and 
revenue  provided  for  each  year,  an  indebted- 
ness contracted  in  excess  of  the  anticipated 
revenue  of  a  county  is  invalid,  but  an  indebt- 
edness contracted  within  the  anticipated  year's 
revenue  is  valid,  although  all  of  the  anticipat- 
ed revenue  may  not  be  collected. — State  ex 
rel.  Clark  County  v.  Hackmann,  218  S.  W. 
318. 

<S=7l5l  (Mo.)  The  payment  of  a  valid  indebt- 
edness by  a  county  is  a  "county  public  pur- 
pose," and  by  assent  of  two-thirds  of  voters 
at  an  election  for  that  purpose,  as  required  by 
Const,  art.  10,  §  12,  bonds  may  be  issued 
therefor  in  payment  of  which  taxes  may  be 
levied  under  section  3.— State  ex  rel.  Clark 
County  v.  Hackmann,  218  S.  W.  318. 

Where  a  county  had  incurred  a  valid  indebt- 
edness within  the  anticipated  annual  revenue, 
the  limitation  prescribed  by  Const,  art.  10, 
j  12,  but  did  not  collect  revenue  with  which 
to  -pay  it,  a  subsequent  bond  issue  to  be  sold 
to  the  public,  sanctioned  by  two- thirds  vote  of 
the  electors,  for  the  purpose  of  paying  such 
indebtedness,  constitutes  a  new  debt  or  ob- 
ligation against  the  county,  and  was  author- 
ized by  the  proviso  of  section  12. — Id.  ' 
<S=»I65  (Tex.Civ.App.)  A  warrant  drawn  on 
the  county  treasurer  in  1913  payable  to  the' 
drawee  in  1916,  given  for  the  purchase  price 
of  a  traction  engine,  came  within  the  defini- 
tion of  a  debt  under  Const,  art  11,  §  7,  for- 
bidding the  incurring  of  debt  unless  provision 
is  made  at  the  time  of  executing  the  warrant 
for  levying  and  collecting  sufficient  tax  to  pay 
the  same.— J.  I.  Case  Threshing  Mach.  Co.  v. 
Camp  County,  218  S.  W.  1. 

To  make  provision  for  the  levy  and  collection 
of  taxes  prior  to  or  at  the  time  of  creating 
a  debt  as  provided  by  Const,  art.  11,  |  7,  when 
this  has  not  been  done  by  law,  requires  some 
affirmative  action  on  the  part  of  the  county 
authorities  with  special  reference  to  the  par- 
ticular debt  being  created  or  contemplated,  it 
jiot  being  sufficient  to  provide  for  raising  a 
fund  which  may  or  may  not  be  used  lawfully 
for  its  payment,  a  fund  being  necessary  which 
cannot  lawfully  be  diverted  for  any  other  pur- 
pose by  a  succeeding  commissioners'  court. 
-Id. 

Under  Const,  art.  11,  §  7,  providing  that  no 
debts  shall  ever  be  incurred  by  a  county  unless 
provision  is  made  at  the  time  of  creating  the 
same  for  levying  and  collecting  a  sufficient  tax 
to  pay  it,  it  is  not  enough  to  provide  funds  for 
the  payment  of  the  debt  after  it  has  been  creat- 
ed, as  nothing  the  commissioners'  court  can  do 
after  creating  the  debt,  without  so  providing, 
can  validate  it. — Id. 

€=165  (Tex.Civ.App.)  Warrant  issued  by  clerk 
of  district  court  against  the  county  treasurer, 
pursuant  to  order  of  the  judge,  does  not  come 
from  an  officer  authorized  by  law  to  issue  it, 
without  which  Rev.  St.  art.  1509,  forbids  such 


treasurer  to  pay  any  money  out  of  the  county 
treasury— Martin  v.  Alexander,  218  S.  W.  653. 
<©=>  170(3)  (Tex.Civ.App.)  Petition  in  an  action 
on  a  warrant  given  in  1913,  and  payable  in 
1916,  as  consideration  for  a  traction  engine, 
held  not  to  sufficiently  aver  that  at  the  time  of 
creating  the  debt  provision  had  been  made  for 
levying  and  collecting  a  sufficient  tax  to  pay  the 
same,  although  it  was  alleged  that  there  were 
sufficient  funds  accumulated  to  satisfy  the  war- 
rant.—J.  I.  Case  Threshing  Much.  Co.  v.  Camp 
Countv,  218  S.  W.  1. 

<8=>I78  (Ky.)  That,  in  fixing  the  date  of  a  spe- 
cial bond  election,  the  county  court  supplied 
the  date  therefor  in  the  petition  for  the  election, 
bat  in  the  order  set  it  three  days  earlier,  did  not 
invalidate  the  election ;  the  provision  of  Ky. 
St.  §  4307,  directing  the  election  to  be  held  on 
the  day  named  in  the  petition  not  being  man- 
datory, the  use  of  the  word  "shall,"  although 
usually  indicative  that  the  provision  is  manda- 
tory, will  not  be  so  held  if  the  legislative  in- 
tent appears  otherwise. — Horning  v.  Fiscal 
Court  of  Caldwell  County,  21S  S.  W.  989. 

Under  Ky.  St.  §  4307,  relating  to  special 
county  bond  elections,  it  is  essential  to  the 
validity  of  an  election  thereunder  that  the  peti- 
tion therefor  shall  be  subscribed  by  150  legal 
voters  who  are  freeholders,  that  the  order  be 
made  at  a  regular  term  or  the  county  court, 
that  it  *be  not  held  earlier  than  60  days  after 
application,  and  that  it  be  advertised  for  30 
days. — Id. 

A  sheriff's  notice  of  a  special  county  bond 
election  is  not  insufficient  because  it  fails  to 
state  that  the  sheriff  would  hold  the  election 
as"  provided  by  the  order  of  the  court. — Id. 
<8=»I78  (Mo.)  Laws  1919,  p.  178.  specifically 
providing  for  county  elections  to  authorize  bond 
issues  to  take  up  a  pre-existing  valid  indebted- 
ness, being  passed  to  remove  doubts  as  to  the 
power  of  counties  to  hold  such  elections,  has  no 
force  as  a  legislative  construction  that  the  exist- 
ing law  gave  no  power  to  the  county  to  hold 
such  election. — State  ex  rel.  Clark  County  v. 
Hackmann,  218  S.  W.  318. 
€=>I90(1)  (Mo.)  The  payment  of  a  valid  indebt- 
edness by  a  county  is  a  county  public  purpose, 
and  by  assent  of  two-thirds  of  voters  at  an  elec- 
tion for  that  purpose,  as  required  by  Const,  art 
10,  8  12,  bonus  may  be  issued  therefor,  in  pay- 
ment of  which  taxes  may  be  levied  under  sec- 
tion 3.— State  ex  rel.  Clark  Couuty  v.  Hack- 
mann, 218  S.  W.  318. 

<J=>196(7)  (Ky.)  In  a  suit  to  enjoin  the  issue 
and  sale  of  county  bonds,  based  upon  the  al- 
leged invalidity  of  the  bond  election,  a  para- 
graph of  the  petition  based  upon  failure  of  the 
county  judge  to  properly  designate  registration 
day  was  insufficient,  where  it  failed  to  show 
that  the  result  of  the  election  would  have  been 
different  if  the  county  judge  had  properly  or- 
dered the  special  registration,  or  that  his  fail- 
ure to  do  so  in  any  way  influenced  the  result- 
Horning  v.  Fiscal  Court  of  Caldwell  County, 
218  S.  W.  989. 

V.   CLAIMS  AGAINST  COUNTS. 

<&=>206(3)  (Tex.Civ.App.)  Where  the  commis- 
sioners' court  refuses  to  allow  a  claim  against 
the  county,  the  remedy  is  by  direct  suit  against 
the  county. — Martin  v.  Alexander,  218  S.  W. 
653. 

COURTS. 

See  Appeal  and  Error,  <S=>45;  Drains,  <B=>14; 
Evidence,  <j=»82;  Executors  and  Administra- 
tors, <E=>76,  344;  Judges;  Judgment,  €=» 
713;  Justices  of  the  Peace;  Municipal  Corpo- 
rations, «=>642;  Removal  of  Causes;  Wills. 
<g=»374. 

I.   NATURE,  EXTENT,  AND  EXERCISE 
OF  JURISDICTION  IN  GENERAL. 

<8=>8  (Tex.Civ.App.)  The  statutes  of  a  state 
have  no  effect  beyond  its  own  limits. — Western 
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Union  Telegraph  Co.  v.  Epley,  218  8.  W.  528. 
«=»37(3)  (Tex.Oiv.App.)  Plaintiff  who  alleges 
in  his  petition  that  the  land  in  controversy  is 
in  El  Paso  county,  Tex.,  is  not  in  a  position  to 
question  the  jurisdiction  of  the  district  court 
of  such  county  over  the  subject-matter. — 
Schoonmaker  v.  Clardy,  218  S.  W.  1112. 


It  ESTABLISHMENT,  ORGANIZA- 
TION, AND  PROCEDURE  IN 
GENERAL 

(B)   Terma,  Vacations,  Place  and  Time  of 

Holding;  Comrt,    Coartkouei,   and 

Accomodations. 

«=»66(1)  (Tex.Cr.App.)  Where  the  county 
judge  was  not  present  the  first  three  days  of  a 
term  of  court,  but  appeared  on  the  morning  of 
the  fourth  day,  opened  his  court,  and  proceed- 
ed to  do  business,  Rev.  St.  1911,  art.  1778,  pro- 
viding that  if  the  county  judge  should  not  ap- 
pear on  the  fourth  day,  the  sheriff  shall  ad- 
journ court,  etc.,  was  sufficiently  complied  with. 
—Moore"  v.  State,  218  S.  W.  1059. 

(D)      Rales     of     Decision,     Adjudications, 
Opinions,   and   Records. 


(Tex.Cr.App.)  On  the  question  of  suffi- 
ciency of  instructions  as  to  corroboration  of  tes- 
timony of  a  seduced  female,  former  opinions  of 
the  Court  of  Criminal  Appeals,  although  valu- 
able in  their  bearing  on  corroboration,  were  not 
controlling  authority,  where  the  question  de- 
cided in  such  cases  was  not  one  relating  to  in- 
structions.—Slaughter  v.  State,  218  S.  W.  767. 
*»9I(1)  (Mo.App.)  Where  Supreme  Court 
overrules  decisions  relied  on  by  Kansas  City 
Court  of  Appeals  after  the  tatter's  decision,  the 
rule  promulgated  by  the  Supreme  Court  will 
be  followed  on  rehearing. — Sethman  v.  Union 
Depot  Bridge  &  Terminal  B.  Co.,  218  S.  W. 
879. 

«=95(1)  (Ky.)  The  courts  of  Kentucky  are  not 
bound  by  decisions  of  a  court  of  another  state 
involving  real  estate  located  in  Kentucky.— 
Shaw  v.  Grimes.  218  S.  W.  447. 
«=s97  (5)  (Tex.Civ.App.)  If  the  Supreme  Court 
of  the  United  States  may  entertain  jurisdiction 
of  action  for  damages  for  mental  anguish,  due 
to  failure  to  send  interstate  message,  the  rule 
adopted  by  that  court  for  determining  the  meas- 
ure of  damages  is  binding  upon  the  courts  of 
Texas.— Western  Union  Telegraph  Co.  v.  Epley, 
218  S.  W.  528. 

IV.   COURTS  OF  LIMITED   OR  IN- 
FERIOR  JURISDICTION. 

«=»I69(6)  (Tex.Civ.App.)  A  cause  of  action  for 
$32.35  as  actual  damages  and  $1,000  as  exem- 
plary damages  was  not  within  the  jurisdiction  of 
the  county  court.— Gulf,  C.  A  S.  F.  Ry.  Co.  v. 
Gordon,  218  S.  W.  74. 

VX.  COURTS  OF  APPELLATE  JURIS- 
DICTION. 

(B)  Courts  of  Particular  States. 

«=*23l(4)  (Mo.)  A  decision  of  the  St.  Louis 
Court  of  Appeals  that  seven  special  tax  bills  for 
the  construction  of  a  district  sewer  issued 
against  a  so-called  addition  which  had  been 
platted  into  lots  were  invalid  under  St.  Louis 
Charter,  fg  14,  21,  and  22,  because  one  tax  bill 
should  have  been  issued  against  the  entire  par- 
cel which  was  inclosed,  held  in  conflict  with  the 
controlling  decisions  of  the  Supreme  Court- 
State  ex  rel.  Boatmen's  Bank  v.  Reynolds,  218 
S.  W.  337. 

«=»23l(44)  (MaApp.)  Where  the  cancellation 
of  a  deed  of  trust  is  Bought  on  the  ground  of 
fraud,  the  title  to  the  land  is  directly  in  issue, 
and  the  jurisdiction  of  an  appeal  vested  exclu- 
sively by  the  Constitution  in  the  Supreme  Court. 
— Soehngen  v.  Jantzen,  218  S.  W.  423. 
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VHX   CONCURRENT  AND   CONFLICT- 
ING JURISDICTION,  AND 
COMITY. 

(O)   Courts  of  Different  States  or  Conn- 
tries. 

*»5II  (Tex.Civ.App.)  It  is  only  by  virtue  of 
the  principle  of  comity  that  the  plaintiff  can 
ask  the  courts  of  Texas  to  enforce  a  transitory 
action  which  occurred  in  Arkansas.— Western 
Union  Telegraph  Co.  v.  Epley,  218  S.  W.  528. 
«=»5I6  (Tex.Civ.App.)  Court  of  Texas  will  en- 
join suit  for  personal  property  and  damages  be- 
tween citizens  of  Texas  brought  in  Arkansas,  if 
under  the  law  that  Texas  courts  would  apply 
there  would  be  a  defense  of  innocent  purchaser, 
but  no  defense  under  the  law  that  Arkansas 
courts  would  apply.— Buchunan-Vaughan  Auto 
Co.  v.  Wooaley,  218  S.  W.  554. 

COVENANTS. 

See  Landlord  and  Tenant,  <S=>152,  154. 

II.  CONSTRUCTION  AND  OPERATION. 
(D)  Covenants     Running;    with  '  the    Land. 

€=84  (Ky.)  That  a  vendor  of  lots  adopted  a 
custom  or  system  of  restrictions  and  conditions 
could  not  form  the  basis  for  an  action  by  a 
purchaser  subject  to  such  restrictions  against  a 
subsequent  owner  of  one  or  more  of  the  lots, 
whose  deed  contained  no  conditions,  especially 
where  the  vendor  made  no  agreement  to  make 
similar  restrictions  in  other  conveyances. — Bon- 
durant  v.  Paducah  &  I.  Ry.  Co.,  218  S.  W.  257. 

CRIMINAL  LAW. 

See  Abduction.  <8=»17;  Assault  and  Battery, 
«=>54-4)5;  Bail,  «=>43-94;  Banks  and  Bank- 
ing, ®=>61;  Burglary;  Constitutional  Law, 
<g=>272:  Costs,  ©=>314;  Disorderly  House; 
Embezzlement;  Eminent  Domain,  ®=>2;  For- 
gery; Homicide;  Husband  and  Wife,  <g==>302, 
813,  318;  Indictment  and  Information;  In- 
fants, d£s»16:  Larceny;  Libel  and  Slander, 
$=»7,  152;  Master  and  Servant,  <g=13;  Mu- 
nicipal Corporations,  «J=>111,  120,  639;  Par- 
ent and  Child,  «=>17;  Poisons,  «=s>4;  Rape; 
Receiving  Stolen  Goods;  Seduction,  ®=»46- 
50;  Weights  and  Measures,  <8=>12. 

X.   NATURE  AND  ELEMENTS  OF 

CRIME  AND  DEFENSES 

IN  GENERAL. 

<8=>I3  (Tex.Cr.App.)  The  law  requires  a  cer- 
tain degree  of  denniteness  in  denouncing  acts 
as  criminal—  Griffin  v.  State.  218  S.  W.  494. 
<8=»I3  (Tex.Cr.App.)  Acts  1st  Called  Seas. 
35th  Leg.  (1917)  c.  41,  f  47  (Vernon's  Ann. 
Pen.  Code  Supp.  1918,  art.  977m),  making  it  a 
crime  to  "falsely  pack  a  bale  of  cotton,  held 
not  so  indefinite  as  to  be  unconstitutional  or 
violative  of  Pen.  Code  1911,  art.  6,  the  quoted 
words  having  a  clear  meaning  as  required  by 
Pen.  Code  1911  arts.  9  and  10,  in  view  of  Code 
Cr.  Proc.  1911,  arts.  58  and  59.— Ex  parte 
Montgomery,  218  S.  W.  1042. 

It  is  not  necessary  to  put  into  a  statute 
mention  of  all  the  specific  ways  in  which  the 
offense  therein  set  forth  may  be  committed. — 
Id. 

X.   EVIDENCE. 

(A)    Judicial    Notice,    Presumptions,    and 
Burden  of  Proof. 

<S=308  (Tenn.)  One  accused  of  crime  is  in  the 
trial  court  presumed  innocent,  though  after 
conviction  the  appellate  court  will  presume  him 
guilty.— Hawkins  v.  State,  218  S.  W.  397. 
®=>308  (Tex.Cr.App.)  The  accused  in  a  crimi- 
nal case  is  presumed  innocent,  and,  to  overcome 
such  presumption,  there  must  be  evidence  prov- 
ing an  offense  has  been  committed. — Slaughter 
v.  State,  218  S.  W.  767. 
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<S=>3O0  (Tex.Cr.App.)  In  the  state  of  Texas 
chastity  is  presumed. — Slaughter  v.  State,  218 
S.  W.  767. 

<8=3I7  (Tex.Cr.App.)  The  presumption,  aris- 
ing from  state's  absence  of  effort  to  show  that 
stolen  goods  found  in  house  occupied  by  defend- 
ant and  others  were  found  in  the  part  occupied 
by  defendant  or  were  in  his  exclusive  posses- 
sion, is  in  consonance  with  the  presumption  of 
innocence,  and  not  against  it.— Russell  v.  State, 
218  S.  W.  1049. 

<g=>322  (Tenn.)  In  the  absence  of  anything  to 
the  contrary,  it  must  be  presumed  that  work- 
house officials  will  not  endeavor  to  force  a  de- 
fendant, sentenced  to  the  workhouse,  to  work 
out  any  items  in  the  bills  of  costs  which  the 
law  does  not  provide  shall  be  worked  out. — Mc- 
Kee  v.  State,  218  S.  W.  233. 
i^=>327  (Tex.Cr.App.)  Where  witness  for  the 
state,  being  examined  by  the  state,  testified 
,that  five  minutes  after  the  shooting  deceased 
told  him  that  a  certain  person  other  than  ac- 
cused had  shot  him,  the  burden  devolved  upon 
the  state  to  disprove  the  statement.— Johnson 
v.  State,  218  S.  W.  496. 

«R)  Facta  in  Issne  ana  Relevant  to  laanea, 
and  Hm  Geatte. 

<S=366(4)  (Tex.Cr.App.)  A  statement  of  de- 
ceased that  he  was  glad  that  the  officers  got  the 
right  man,  made  when  an  officer  said  that  he 
had  "arrested  the  right  man,"  was  not  admis- 
sible as  a  dying  declaration,  nor  as  res  goatee. 
—Johnson  v.  State,  218  S.  W.  496. 
<S=>366(6)  (Tex.Cr.App.)  A  statement  by  de- 
ceased five  minutes  after  the  shooting  that  it 
was  a  person  other  than  defendant  who  shot 
him  was  admissible  as  res  gestsa. — Johnson  v. 
State.  218  S.  W.  496. 

(C)  Other  Olfenaea,  and  Character  of  Ae- 

cnaed. 

<S=a378  (Tex.Cr.App.)  Where  a  defendant 
seeks  to  prove  a  good  reputation  as  a  peaceable, 
law-abiding  citizen,  the  state  may  prove  bis  bad 
reputation,  and,  if  defendant  becomes  a  witness, 
he  puts  in  issue  his  reputation  for  truth  and 
veracity,  while,  if  he  moves  for  a  suspended 
sentence,  he  opens  generally  the  issue  of  his 
reputation.— Alexander  v.  State,  218  S.  W.  752. 
«=>38f  (Tex.Cr.App.)  Proof  of  defendant's  bad 
reputation  for  honesty  cannot  support  his  con- 
viction, in  the  absence  of  facts  of  sufficient 
cogency  to  prove  his  guilt  of  the  offense  involv- 
ed.—Williams  v.  State,  218  S.  W.  750. 

(D)  Materiality  and  Competency  in   Gen- 

eral. 

®=>396(1)  (Tex.Cr.App.)  In  a  prosecution  for 
aggravated  assault,  based  on  the  ground  that 
the  person  assaulted  was  a  decrepit  person, 
and  that  defendant  was  of  robust  health  and 
strength,  where  defendant  testified  in  his  own 
behalf  that  he  suffered  a  great  deal  from  rheu- 
matism, causing  him  to  limp,  and  that  he  was 
not  in  robust  health,  the  state  might  properly 
show  that  witnesses  with  opportunity  to  know 
had  not  seen  him  limp.— Hahn  v.  State,  218  S. 
W.  1058. 

<S=396(2)  (Tex.Cr.App.)  In  a  prosecution  for 
the  theft  of  an  automobile,  evidence  of  state- 
ment made  by  one  defendant  in  a  conversation 
with  the  owner  when  they  offered  to  pay  for 
the  machine,  wherein  such  defendant  stated 
that  he  was  out  on  suspended  sentence  and  did 
not  desire  to  get  an  additional  term,  held  ad- 
missible as  a  part  of  a  conversation  brought 
out  by  defendant.— Young  v.  State,  218  S.  W. 
1063. 

(K)   Best   and   Secondary  and   Demonstra- 
tive Evidence. 

(8=3404(4)  (Tex.Cr.App.)  In  homicide  prosecu- 
tion the  clothes  worn  by  deceased  at  time  of 
killing  were  admissible  on  issue  of  whether  de- 
ceased was  shot  from  ambush  from  the  side,  as 
claimed  by  the  state,  or  while  he  and  defendant 


were  facing  each  other  after  an  unexpected 
meeting,  as  claimed  by  defendant. — Pickens  v. 
State,  218  S.  W.  755. 

(F)  Admlaalona,   Declarationa,  and   Bear- 

aay. 

$=s406(2)  (Tex.Cr.App.)  Statements  and  ad- 
missions made  by  defendant  which  led  to  the 
finding  of  the  alleged  stolen  property  are  ad- 
missible, though  made  under  arrest  and  with- 
out warning.— Hughes  v.  State,  218  S.  W.  1048. 
<8=>407(2)  (Tex.Cr.App.)  For  evidence  of 
statements  made  by  one  with  whom  defendant 
was  associated  at  the  time  of  the  killing  to  be 
admissible,  it  must  appear  that  defendant  was 
present  and  not  under  arrest  at  the  time  of 
making  the  statements,  and  in  such  position 
that  he  was  called  upon  to  deny  the  same'. — 
Bloxom  v.  State,  218  S.  W.  1068. 
€=»408  (Tex.CrA.pp.)  In  a  prosecution  for  the 
theft  of  an  automobile,  evidence  of  statement 
made  by  one  defendant  in  a  conversation  with 
the  owner  when  they  offered  to  pay  for  the 
machine,  wherein  such  defendant  stated  that 
he  was  out  on  suspended  sentence  and  did  not 
desire  to  get  an  additional  term,  held  admis- 
sible as  an  admission,  and  the  statement  that 
such  defendant  was  out  on  suspended  sentence 
was  not  a  conclusion,  but  admissible  as  a  part 
of  a  conversation  brought  out  by  defendant.-' 
Young  v.  State,  218  S.  W.  1063. 
<S=»4I9,  420(3)  (Tex.Cr.App.)  In  a  homicide 
case,  it  was  error  to  permit  an  officer  as  wit- 
ness for  the  state  to  give  the  reasons  why  he 
discharged  from  custody  persons  whom  he  ar- 
rested prior  to  the  arrest  of  accused;  such 
being  matters  with  which  accused  had  no  con- 
cern, and  the  reasons  operating  upon  the  mind 
of  the  officers  being  impressions  he  received 
from  hearsay  statements. — Johnson  v.  State, 
218  S.  W.  496. 

(G)  Acts  and  Declarationa  of  Conapiratora 

and  Codefendanta. 

<8=>424(1)  (Tex.Cr.App.)  Where  it  was  charged 
that  defendant  and  another  acting  jointly  killed 
a  third  person,  evidence  of  statements  by  de- 
fendant's associate  after  the  killing  are  inadmis- 
sible against  defendant;  the  transaction  then 
being  complete.— Bloxom  v.  State,  218  8.  W. 
1008. 

(H)  Documentary  Evidence  and  Exclaaloa 
of  Parol  Evidence  Thereby. 

<S=>429(2)  (Mo.)  In  a  criminal  prosecution,  the 
affidavit  for  a  warrant  for  defendant's  arrest 
was  competent  evidence.— "State  v,  Bdmundson, 
218  S.  W.  804. 

(I)   Opinion  Evidence. 

€=448(2)  (Tex.Cr.App.)  In  a  prosecution  for 
the  theft  of  an  automobile,  evidence  of  state- 
ment made  by  one  defendant  in  a  conversation 
with  the  owner  when  they  offered  to  pay  for 
the  machine,  wherein  such  defendant  stated 
that  he  was  out  on  suspended  sentence  and  did 
not  desire  to  get  an  additional  term,  held  ad- 
missible, and  the  statement  that  such  defend- 
ant was  out  on  suspended  sentence  was  not  a 
conclusion.— Young  v.  State,  218  S.  W.  1063. 
<8=>452(1)  (Tex.Cr.App.)  A  witness,  who  had 
known  defendant  since  his  youth  and  visited 
him  in  jail  the  morning  after  the  shooting  with 
which  he  was  charged,  and  -observed  his  physi- 
cal condition  and  demeanor,  should  have  been 
permitted  to  testify  that  his  eyes  were  vacant 
and  glaring  and  almost  expressionless;  that 
he  did  not  appear  conscious  or  interested  in 
what  was  going  on,  or  solicitous  for  assistance; 
that  he  was  much  reduced  in  flesh  and  col- 
lapsed physically,  nervous,  pale,  and  not  able 
to  talk  consecutively ;  and  to  express  an  opin- 
ion as  to  his  soundness  of  mind. — Plummer  v. 
State,  218  S.  W.  499. 

A  witness,  who  visited  defendant  in  jail  the 
morning  after  the  shooting  charged,  was  pres- 
ent when  he  was  released  on  bond,  and  took 
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him  borne  with  him  for  several  days,  should 
have  been  permitted  to  testify  that  he  appeared 
physically  collapsed,  nervous,  weak,  and  pale, 
and  to  give  his  opinion  that  his  mind  was  un- 
sound, especially  where  the  state's  witnesses 
were  permitted  to  express  opinions  on  no  strong- 
er predicate. — Id. 

©=452(2)  (Tex.Cr.App.)  A  witness  who  had 
known  defendant  since  his  youth  and  visited 
bim  in  jail  the  morning  after  the  shooting  with 
which  he  was  charged,  and  observed  his  physi- 
cal condition  and  demeanor,  should  have  been 
permitted  to  express  an  opinion  as  to  his 
soundness  of  mind. — Plummer  v.  State,  218  S. 
W.  499. 

A  witness,  who  visited  defendant  in  jail  the 
morning  after  the  shooting  charged,  was  pres- 
ent when  he  was  released  on  bond,  and  took 
him  home  with  him  for  several  days,  should 
have  been  permitted  to  give  his  opinion  that 
his  mind  was  unsound. — Id. 
©=473  (Tez.Cr.App.)  A  physician  may  testify 
as  an  expert  to  the  nature  of  a  wound. — Hil- 
hard  v.  State,  218  S.  W.  1052. 
©=476  (Tex.CrApp.)  A  physician  may  testify 
as  an  expert  to  the  nature  of  a  wound  and  its 
probable  cause  and  effect. — Hilliard  v.  State. 
218  S.  W.  1052. 

©=478(1)  (Ark.)  In  rape  prosecution,  court  did 
not  err  in  refusing  to  permit  ignorant  negro 
woman,  who  had  attended  prosecutrix  at  the 
time  of  the  birth  of  her  child,  and  who  had 
had  16  years'  experience  in  assisting  physicians 
in  delivering  children,  to  testify  as  an  expert 
as  to  development  of  a  prematurely  born  child, 
where  she  herself  testified  that  she  had  never 
been  present  when  a  child  had  been  premature- 
ly born— Jackson  v.  State,  218  S.  W.  369. 
©=485(1)  (Tex.Cr.App.)  In  prosecution  of  a 
negro  for  aggravated  assault  by  using  his  pistol 
as  a  bludgeon  on  a  white  man,  so-called  expert 
testimony  of  a  physician  that  such  a  weapon 
used  by  a  strong  man  as  a  bludgeon  could  in- 
flict serious  fatal  injury  or  even  death  was  in- 
admissible as  elicited  by  a  hypothetical  ques- 
tion not  based  on  the  particular  facts.— Hilliard 
v.  State,  218  S.  W.  1052. 

©=485(2)  (Tex.Cr.App.)  Where  accused  claim- 
ed he  killed  deceased  while  temporarily  insane 
from  use  of  narcotics  and  intoxicants,  evidence 
regarding  the  amount  of  morphine  and  whisky 
accused  had  taken  prior  to  the  killing  held  to 
sustain  the  hypothetical  case  put  to  a  physician 
who  testified  that  the  amount  specified  would 
not  cause  temporary  insanity. — Cuudift  v.  State, 
218  S.  W.  771. 

(J)   Testimony  of  Accomplices  and   Code* 
fendanta. 

©=508(7)  (Tex.Cr.App.)  Under  Pen.  Code 
1911,  art.  27,  in  a  prosecution  for  receiving 
stolen  property,  defendant's  accomplice,  though 
the  jury  had  rendered  against  him  a  verdict  of 
guilty  of  a  felony,  was  not  disqualified  as  a  wit- 
ness, where  he  had  not  been  sentenced  when  he 
testified— Grant  v.  State,  218  S.  W.  1062. 
©=510  (Ark.)  In  view  of  Kirby  &  Castle's  Dig. 
S  2554,  there  can_  be  no  conviction  on  the  un- 
corroborated testimony  of  an  accomplice. — 
Hill  v.  State,  218  S.  W.  197. 

(Ii)    Kvfdence  at  Preliminary  Examination 
or  at  Former  Trial. 

©=539(2)  (Tex.Cr.App.)  Where  defendant  and 
another  Texas  ranger  attempted  to  enter  premises 
and  in  the  course  of  the  proceedings  one  of  the 
occupants  was  shot,  testimony  by  defendant 
and  the  other  ranger  on  examination  before  a 
justice  of  the  peace  is  inadmissible,  where  the 
parties  were  not  warned;  this  being  so  regard- 
less of  whether  they  were  under  arrest  or  not. 
— Bloxom  v.  State,  218  S.  W.  1068. 

(M)  Wela-nt  and  Sufficiency. 

©=561(2)  (Tex.Cr.App.)  To  establish  the  of- 
fense of  receiving  stolen  property,  the  evidence 
must  show  beyond  a  reasonable  doubt  that  the 


property  was  stolen  and  that  thereafter  de- 
fendant received  it  from  the  person  alleged  in 
the  indictment  with  fraudulent  intent,  knowing 
it  to  have  been  stolen.— Grant  v.  State,  218  S. 
W.  1062. 

XI..  TIME   OF.  TRIAL   AMD   CONTINU- 
ANCE. 

©=590(1)  (TexCr.App.)  Where  defendant  was 
at  large  on  bond,  held  that,  while  he  was  en- 
titled to  service  of  indictment  on  demand,  he  was 
not,  under  Vernon's  Ann.  Code  Cr.  Proc.  1916, 
art.  557,  entitled  to  two  days'  delay  for  prepara- 
tion for  trial  upon  his  demanding  service  of  in- 
dictment—Revill  v.  State,  218  S.  W.  1044. 
©=594(1)  (Tex.Cr.App.)  A  requested  continu- 
ance in  order  to  secure  the  attendance  of  an  ab- 
sent witness  held  properly  refused,  in  view  of 
the  witness'  testimony  before  the  grand  jury, 
failure  to  Bhow  diligence  in  securing  her  attend- 
ance, and  the  probability  that  she  had  entirely 
disappeared.— Cundiff  v.  State,  218  S.  W.  771. 
©=594(3)  (Ark.)  Refusal  of  continuance  for 
absence  of  witness  was  not  error;  no  showing 
being  made  that  his  attendance  could  later  be 
secured— Adkisson  v.  State,  218  S.  W.  165. 
€=595(10)  (Tex.Cr.App.)  In  a  homicide  case,  a 
continuance  requested  in  order  to  secure  an  ab- 
sent witness  cannot  be  refused  solely  upon  the 
ground  that  the  witness  ha/1  been  indicted  and 
hence  was  disqualified,  where  it  appears  that 
the  indictment  was  secured  by  the  district  at- 
torney with  the  sole  purpose  of  bringing  her 
back  as  a  witness.— Cundiff  v.  State,  218  S.  W. 
771. 

©=596(1)  (Ark.)  Defendant's  right  to  continu- 
ance is  not  defeated  by  the  fact  that  the  tes- 
timony of  the  absent  witness  would  be  only 
cumulative ;  the  other  witnesses  being  highly  in- 
terested, and  some  of  them  charged  with  par- 
ticipation in  the  crime.— Adkisson  v.  State,  218 
S.   W.  165. 

©=596(3)  (Ark.)  The  refusal  of  a  continuance, 
because  of  the  absence  of  a  witness,  who  would 
merely  have  testified  to  a  statement  by  the 
prosecuting  witness  in  conflict  with  his  testi- 
mony as  to  the  date  property  was  stolen,  was 
not  error;  all  of  the  dates  being  within  three 
years  before  the  finding  of  the  indictment  — 
Wallin  v.  State,  218  S.  W.  170. 
©=598(2)  (Tex.Cr.App.)  In  a  prosecution  for 
seduction,  where  defendant  applied  for  a  con- 
tinuance on  the  ground  of  absent  witnesses,  and 
it  appeared  the  witnesses  whom  it  was  stated 
would  testify  to  a  material  matter  were  in 
France  with  the  American  Expeditionary  Forc- 
es, and  that  by  no  diligence  could  their  testi- 
mony have  been  obtained,  defendant  without 
any  showing  of  diligence  is  entitled  to  a  con- 
tinuance—Bosley  v.  State,  218  S.  W.  750. 
©=603(11)  (Tex.Cr.App.)  Where  the  applica- 
tion for  continuance  failed  to  show  when  a 
subpffna  for  an  absent  witness  was  issued,  and 
no  date  was  mentioned  nor  copy  of  subpoena  at- 
tached, the  denial  of  defendant's  motion  for 
continuance  to  procure  the  testimony  of  such 
witness  was  not  error,  as  legal  diligence  was  not 
shown.— Hughes  v.  State,  218  S.  W.  1048. 

xa   TRIAL. 
(A)   Preliminary  Proceeding:*. 

©=627(1)  (Tex.Cr.App.)  While  Const,  art  1, 
|  10,  declaring  that  defendant  shall  have  the 
right  to  demand  the  nature  and  cause  of  the 
accusation  against  him,  and  a  copy  thereof, 
cannot  be  abridged  by  the  Legislature,  those  ar- 
ticles of  the  Code  of  Criminal  Procedure  pro- 
viding for  the  service  of  indictments  on  defend- 
ants are  not  invalid,  being  an  extension  of  the 
constitutional  provision  and  recognizing  the  right 
of  a  defendant  in  all  cases  to  have  a  copy  of 
the  indictment.— Venn  v.  State,  218  S.  W.  1060. 
©=627(2)  (Tex.Cr.App.)  Where  no  copy  of  the 
indictment  had  been  served  on  accused,  it  ap- 
pearing that  before  it  was  returned  he  had  been 
arrested   and   given   an   appearance   bond,   held 
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that,  where  accused  demanded  service  of  a  copy 
of  the  indictment  before  trial,  the  refusal  of 
the  court  to  direct  service  was  reversible  error; 
accused  being  entitled  to  service  of  a  copy  un- 
der Vernon's  Ann.  Code  Cr.  Proc.  1916,  art.  553, 
even  though  he  was  at  liberty  on  bond. — Revill  v. 
State,  218  S.  W.  1044. 

<g=>627(2)  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  arts.  551  and  552,  the  state  is  bound  to 
serve  a  certified  copy  of  the  indictment  on  the 
defendant  if  in  custody,  and,  in  case  he  Is  not 
in  custody,  to  serve  the  same  upon  his  being 
arrested,  while  article  553  recognizes  the  right 
of  defendant  who  is  on  bail  at  the  time  of  the 
presentment  of  the  indictment  to  obtain  a  copy  on 
demand ;  hence,  where  defendant  was  not  under 
bond  nor  under  arrest  when  the  indictment  was 
returned,  but  was  at  a  later  term  arrested  and 
gave  bond,  he  was  entitled  to  have  a  copy  of 
the  indictment  served  upon  him  before  he  could 
be  forced  to  trial.— Venn  v.  State,  218  S.  W. 
1060.  m    m 

<g=>627(7)  (Tex.Cr.App.)  The  right  of  a  defend- 
ant to  have  a  copy  of  the  indictment  served  up- 
on him,  which  is  guaranteed  by  Const,  art.  1, 
|  10,  can  be  waived  only  by  the  defendant,  and 
guch  waiver  cannot  be  made  by  his  counsel. — 
Venn  v.  State,  218  S.  W.  1060. 

Where  defendant  was  not  under  bond  or  un- 
der arrest  at  the  time  the  indictment  was  re- 
turned, and  at  a  subsequent  term  he  was  ar- 
rested and  gave  bond,  but  nothing  was  done 
because  the  presiding  judge  was  disqualified,  de- 
fendant's act  in  giving  bond  was  not  a  waiver 
of  his  right  to  have  a  copy  of  the  indictment 
served  upon  him  when  arrested,  and  so  he  was 
entitled  on  demand  thereafter  to  have  a  copy  of 
the  indictment  served  upon  him  before  tie  could 
be  forced  to  trial. — Id. 

(B)  Course  and  Conduct  of  Trial  In   Gen- 
eral. • 

<8=>656(9)  (Tex.Cr.App.)  Where  accused  claim- 
ed he  killed  deceased  while  temporarily  insane 
from  using  narcotics  and  intoxicants,  the 
court's  remark  that  he  did  not  recollect  testi- 
mony that  accused  had  taken  a  fourth  morphine 
tablet  held  not  to  infringe  the  statute  forbid- 
ding the  court  to  comment  on  the  weight  of  the 
evidence.— Cundiff  v.  State,  218  S.  W.  771. 

(C)   Reception  of  Evidence. 

<g=>670  (Ky.)  Where  no  avowal  was  made  as 
to  what  a  witness  would  have  testified  to,  the 
erroneous  exclusion  of  a  proper  question  is  no 
ground  for  objection.— Gregory  v.  Common- 
wealth, 218  S.  W.  999. 

<£=673(5)  (Tex.Cr.App.)  Where  defendant  fil- 
ed his  plea  and  asked  for  a  suspended  sentence, 
and  evidence  was  admitted  on  behalf  of  the 
state  attacking  defendant's  reputation  and  tend- 
ing to  show  him  guilty  of  other  offenses,  the 
court  erred  in  failing  to  limit  the  purpose  for 
which  such  evidence  was  admitted. — Bride  v. 
State,  218  S.  W.  762. 

<©=673(5)  (Tex.Cr.App.)  An  admission  drawn 
from  accused,  in  a  prosecution  for  theft  from 
the  person,  that  he  had  been  arrested  for  arson, 
was  available  only  for  impeaching  purposes, 
and  it  was  error  for  the  court  not  to  so  in- 
struct the  jury.— Rosa  v.  State,  218  S.  W.  1056. 

(E)    Argamcnta    and    Conduct    of    Connael. 

€=700  (Mo.)  In  a  criminal  prosecution,  where 
the  record,  as  certified  in  response  to  writ  of  cer- 
tiorari issued  on  suggestion  of  diminution  of 
record,  merely  related  that  during  the  argument 
by  defendant's  counsel  one  of  the  counsel  for 
the  state  interrupted  and  engaged  in  a  quarrel, 
held,  that  it  was  improper  tor  counsel  for  the 
state  to  indulge  in  a  quarrel. — State  v.  Ed- 
mundson,  218  S.  W.  864. 

€=714  (Mo.)  Though  affidavit  for  warrant  for 
defendant's  arrest  was  .  competent,  yet,  where 
it  was  not  offered,  defendant's  counsel  has  no 
right  to  read  the  same  during  argument. — State 
v.  Edmundson,  218  S.  W.  864. 


«=»7I9(4)  (Tex.Cr.App.)  In  a  prosecution  for 
threatening  to  take  life,  remarks  by  prosecut- 
ing attorney  that  a  year  before  the  act  charg- 
ed defendant  had  been  interviewed  by  the  post- 
master and  sheriff  regarding  his  alleged  sedi- 
tious language,  evidence  of  which  had  been  ex- 
cluded, called  for  reversal.— Young  v.  State, 
218  S.  W.  505. 

«=>720  (5)  (Mo.)  In  a  prosecution  for  statutory 
rape,  where  the  mother's  testimony  showed  that 
the  daughter  was  over  the  age  of  consent,  and 
her  age  waa  sharply  in  issue,  argument  by 
counsel  for  the  state,  without  any  evidence  in 
support  thereof,  that  the  mother  had  sold  her 
daughter's  virtue,  was  improper. — State  v.  Ed- 
mundson, 218  S.  W.  864. 

(F)   Province  of  Court  and  Jury  in   Gen- 
eral. 

<8=»759(5)  (Ark.)  Instruction  that  if  defendant 
became  a  fugitive  after  the  event  this  may  be 
considered  as  tending  to  show  guilt,  unless  ex- 
plained, and  that  his  being  afraid  of  a  mob 
would  be  an  explanation,  and  that  if  he  volun- 
teered to  officers  this  would  be  a  circumstance 
in  his  favor,  held  properly  refused,  as  on  weight 
of  evidence.— Adkisson  v.  State,  218  S.  W.  165. 
€=761(8)  (Ky.)  In  trial  for  maliciously  wound- 
ing a  boy  with  a  thrown  rock,  where  one  wit- 
ness stated  the  rock  was  about  the  size  of  his 
hand  and  there  was  hearsay  evidence  that  it 
weighed  a  pound,  and  it  appeared  that,  when 
accused  threw  it,  the  boy  was  27  to  30  feet 
away,  the  question  whether  the  rock  was  a 
deadly  weapon  was  for  the  jury ;  and  an  instruc- 
tion was  erroneous  which  referred  to  the  rock 
W  a  deadly  weapon,  thus  assuming  that  it 
was  a  deadly  weapon. — Owens  v.  Common- 
wealth, 213  S.  W.  719. 

€=766  (Ark.)  Requested  instruction  laying 
down  not  only  rules  for  guidance  of  the  jury  in 
the  consideration  of  the  dying  declaration,  but 
rules  governing'  the  admissibility  of  such  a 
declaration,  was  properly  refused;  the  latter 
matter  being  for  the  court  and  not  the  jury. — 
Adkisson  v.  State,  218  S.  W.  167. 

(O)  Necessity,  Requisites,  and  Suntelency 
of  Instructions. 

€=780(1)  (Tex.Cr.App.)  In  a  prosecution  for 
keeping  n  bawdyhouse,  as  to  witnesses,  male 
and  female,  who  frequented  the  house  or  used 
it  for  purposes  of  assignation,  the  trial  court 
properly  refused  to  instruct  on  the  law  of  ac- 
complice testimony,  as  declared  in  Code  Cr.  Proc. 
1911,  art.  801.— Clark  v.  State,  218  S.  W.  366. 
€=780(2)  (Tex.Cr.App.)  In  prosecution  for 
keeping  a  bawdyhouse,  where  a  witness  testi- 
fied to  facts  showing  she  was  a  prostitute,  used 
defendant's  bouse  to  ply  her  vocation,  with  de- 
fendant's knowledge,  and  shared  receipts  with 
her,  defendant  was  entitled  to  have  the  law  of 
accomplice  testimony,  as  declared  in  Code  Cr. 
Proc.  1911,  art.  801,  applied  to  the  testimony  of 
such  witness— Clark  v.  State,  218  S.  W.  366. 
€=784(1)  (Tex.Cr.App.)  The  possession  of 
stolen  property  by  defendant  charged  with  hav- 
ing received  it,  with  other  facts,  was  a  cir- 
cumstance from  which  the  inference  of  guilty 
knowledge  on  defendant's  part  might  be  drawn, 
but  was  merely  an  inference,  and,  when  relied 
on  for  conviction,  required  a  charge  on  the 
law  of  circumstantial  evidence  where  demand- 
ed by  defendant— Grant  v.  State,  218  S.  W. 
1062. 

€=804(1)  (Tex.Cr.App.)  The  scope  of  testi- 
mony cannot  be  controlled  by  verbal  instruc- 
tions, statute  requiring  charges  to  the  jury  to 
be  written— Bloxom  v.  State,  218  S.  W.  1068. 
€=823(10)  (Ark.)  In  view  of  instructions  given 
to  try  the  case  on  the  evidence  introduced,  and 
that  the  burden  was  on  the  state  to  prove  by 
competent  evidence,  beyond  a  reasonable  doubt, 
that  defendant  was  guilty,  it  was  not  prejudicial 
to  refuse  instruction  that  the  jury  are  bound  by 
the  law  as  given  in  the  instructions,  but  that 
they  are  the  judges  of  the  evidence,  but  cannot 
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consider  anything  not  submitted  by  the  court, 
as  outside  influence,  prejudice,  passion,  or 
rumors.— Adkisson  v.  State,  218  S.  W.  166. 

(H)  Requests    for    Instructions. 

@=>825(4)  (Tex.Cr.App.)  In  absence  of  demand 
for  more  specific  instruction,  a  charge  that 
testimony  of  the  injured  female  in  a  seduction 
prosecution  must  be  corroborated  is  suffi- 
cient.—Slaughter  v.  State,  218  S.  W.  767. 
«=>829(5)  (Tex.Cr.App.)  In  murder  prosecution, 
where  state  did  not  rely  upon  evidence  of  de- 
fendant's admission  to  show  that  defendant  had 
killed  deceased,  there  being  other  circumstances 
to  connect  defendant  with  the  killing,  and  court 
instructed  jury  on  law  of  self-defense  on  ap- 
parent danger  and  threats  and  gave  specific  in- 
struction covering  the  defense's  theory  suggest- 
ed in  the  exculpatory  statements  connected  with 
the  admission  introduced  by  the  state,  court's 
refusal  to  instruct  that  burden  was  upon  the 
state  to  disprove  exculpatory  statements  con- 
tained in  such  admission  excusing  homicide  on 
grounds  of  self-defense  held  not  error.— Pickens 
v.  State,  218  S.  W.  756. 

(I)   Objections  to  Instrncttons   or  Refusal 
thereof,  and  Exceptions. 

d£=»844(l)  (Ark.)  Objection  to  an  instruction 
as  to  the  law  if  the  posse  was  endeavoring  to 
arrest  defendant  or  T.,  that  there  was  no  testi- 
mony that  it  was  endeavoring  to  arrest  T., 
should  have  been  raised  by  specific  rather  than 

feneral   objection.— -Adkisson   v.    State,  218   S. 
7.  165. 

XXIX   MOTIONS  FOR  NEW  TRIAL 
AND  IN  ARREST. 

«=»942(1)  (Ky.)  Where  newly  discovered  evi- 
dence tended  merely  to  impeach  one  of  the  state's 
witnesses  who  was  corroborated  by  other  wit- 
nessses,  a  new  trial  will  not  be  allowed.— Greg- 
ory v.  Commonwealth,  218  S.  W.  999. 
<8=942(1)  (Tex.Cr.App.)  Action  of  the  trial 
court  in  denying  a  motion  for  new  trial  upon 
the  ground  of  newly  discovered  evidence,  wholly 
impeaching  in  character,  will  not  be  reversed. 
—Washington  v.  State,  218  S.  W.  1043. 
«)=»949<2)  (Tex.Cr.App.)  Motion  for  new  trial 
must  be  sworn  to  either  by  the  party  or  his 
counsel.— Young  v.  State,  218  a  W.  754. 

Acknowledgment  of  motion  for  new  trial 
must  state  that  the  person  whose  statement  is 
being  acknowledged  was  sworn  or  affirmed,  or 
made  such  statement  under  oath  or  affirmation. 
—Id. 

«=>958(6)  (Tex.Cr.App.)  When  a  motion  for 
new  trial,  setting  up  newly  discovered  evidence, 
is  properly  sworn  to,  and  the  affidavits  of  the 
witnesses  from  whom  such  new  evidence  is  ex- 
pected are  attached  to  and  made  a  part  of  said 
motion,  the  same  should  be  considered  as  prop- 
erly before  the  trial  court,  and  such  matters  of 
evidence  must  be  taken  as  true,  unless  the 
state  sees  fit  to  file  its  traverse  under  Ver- 
non's Ann.  Code  Cr.  Proc.  1916,  art.  841,  and 
the  court  hears  evidence  upon  the  issue  thus 
made.— Washington  v.  State,  218  S.  W.  1043. 

XV.  APPEAL  AND  ERROR,  AND  CER- 
TIORARI. 

(A)  Form    of    Remedy,    Jurisdiction,    audi 

RlKht  ot  Review. 

<8=>I024(9)  (Ark.)  A  judgment,  acquitting  one 
prosecuted  for  a'  violation  of  Act  99  Sp.  Acts 
1919,  regulating  the  catching  of  fish  in  Chicot 
county,  cannot  be  reversed  on  appeal  by  the 
state,  because  the  offense  is  made  punishable  by 
a  fine  and  imprisonment  in  the  county  jail. — 
State  v.  Adams,  218  S.  W.  845. 

(B)  Presentation  aund  Reservation  In  Low- 

er Court  of  Grounds  of  Review. 

«S=»I032(1)  (Tex.Cr.App.)  If  an  indictment  or 
information  is  defective  in  some  matter  of  sub- 
stance, it  will  not  support  a  judgment,  and  an 


attack  may  be  made  for  the  first  time  in  appel- 
late court.— Woodard  v.  State,  218  S.  W.  760. 
<8=>I032(5)  (Tex.Cr.App.)  Failure  of  informa- 
tion, charging  defendant  with  desertion  of  minor 
children,  to  allege  the  children  to  be  in  destitute 
and  necessitous  circumstances,  as  required  by 
Vernon's  Ann.  Pen.  Code  1916,  art.  640a,  is 
available  to  defendant  on  appeal,  notwithstand- 
ing that  question  was  raised  for  the  first  time 
by  a  motion  in  arrest  of  judgment,  filed  more 
than  two  days  after  the  conclusion  of  the  trial 
in  the  lower  court;  such  information  being  fa- 
tally defective— Woodard  v.  State,  218  S.  W. 
760. 

<g=>l034  (Ky.)  Where  attorney  for  common- 
wealth agreed  that,  in  case  an  absent  witness 
could  not  be  produced,  defendant  might  read  in 
evidence  an  affidavit  as  to  what  the  absent  wit- 
ness would  testify  on  which  motion  for  continu- 
ance was  based,  defendant  who  failed  to  offer  the 
affidavit,  the  witness  not  having  been  procured, 
cannot  complain  on  the  ground  that  the  affi- 
davit was  temporarily  lost  during  the  trial, 
where  he  failed  to  bring  the  matter  to  the  atten- 
tion of  the  trial  court  by  request  for  postpone- 
ment, etc.— Gregory  v.  Commonwealth,  218  S. 
W    999. 

<S=»I038(3)  (Ky.)  Where,  after  the  introduction 
of  defendant's  evidence,  he  was  recalled  and 
asked  concerning  an  alleged  admission  which  he 
denied  having  made,  whereupon  a  witness  was 
offered  and  testified  that  defendant  made  such 
admission,  defendant  cannot  for  the  first  time 
on  appeal  complain  that  the  court  did  not  ad- 
monish the  jury  as  to  the  purpose  for  which  it 
could  consider  the  evidence. — Gregory  v.  Com- 
monwealth, 218  S.  W.  999. 
<&=>I043(2)  (Ark.)  Defendant,  not  having  made 
specific  objection  to  instruction,  could  not  com- 
plain on  appeal  that  instruction  was  likely  to 
mislead  jury— Jacksou  v.  State,  218  S.  W.  369. 
<3=»I043(3)  (Ky.)  Accused  cannot  complain  that 
a  certified  copy  of  an  ordinance  admitted  in 
evidence  was  not  complete,  where  its  introduc- 
tion was  not  objected  to  on  such  ground. — King 
v.  City  of  Owensboro,  218  S.  W.  297. 
«=  1 059(3)  (Tex.Cr.App.)  Appellate  court  will 
not  disturb  finding  of  jury  on  conflicting  evi- 
dence.—Young  v.  State,  218  S.  W.  754. 

(D)   Record  and  Proceeding's   Rot  In  Rec- 
ord. 

<S=»I086(4)  (Tex.Cr.App.)  Appellate  court  ex- 
ercises great  latitude  towards  appellants  in 
matters  merely  technical,  but  cannot  disregard 
matters  which  are  mainly  statutory  and  go  to 
the  very  foundation  of  the  appeal  or  the  juris- 
diction of  the  trial  court.— Young  v.  State,  218 
S.  W.  754. 

<S=>I087(%)  (Tex.Cr.App.)  Record  on  appeal, 
containing  neither  a  recognizance,  nor  a  show- 
ing that  appellant  was  in  custody  when  a  copy 
of  the  complaint  on  which  the  information  was 
based,  nor  the  final  judgment,  held  defective. — 
Young  v.  State,  218  S.  W.  754. 
<®=»I087(1)  (Tex.CrA.pp.)  Where  the  record 
contains  no  notice  of  appeal,  an  appeal  from  a 
conviction  of  petty  theft  will  be  dismissed  on 
state's  motion— Moore  v.  State,  218  S.  W.  360. 
<S=3 1 088(19)  (Tex.Cr.App.)  Where,  after  dispo- 
sition of  the  case  and  overruling  of  motion  for 
new  trial,  the  trial  judge  inserted  in  the  record 
affidavits  of  absent  witnesses  without  reopen- 
ing the  case  or  notifying  defendant,  such  affida- 
vits being  inserted  by  so-called  bills  of  excep- 
tion, they  may  not  be  considered  by  the  aooel- 
late  court.— Besley  v.  State,  218  S.  W.  750. 
<S=>I090(3)  (Ark.)  The  question  of  refusal  of 
change  of  venue  cannot  be  considered  on  ap- 
peal ;  the  motion  and  refusal  and  objections  and 
exceptions  to  the  ruling  not  being  brought  into 
the  record  by  bill  of  exceptions. — Adkisson  v. 
State,  218  S.  W.  167. 

<3=»I090(7)  (Ark.)  Motion  for  continuance  and 
the  overruling  thereof,  and  the  objections  and 
exceptions  to  such  ruling,  must  be  brought  in- 
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to  the  record  by  bill  of  exceptions;  otherwise 
they  are  no  part  of  the  record  which  can  be 
considered  on  appeal.— Adkisson  v.  State,  218  S. 
W.  167. 

<*=>  1 090(13)  (Ark.)  Objections  to  statements  of 
the  prosecuting  attorney  in  argument  are  not 
before  the  reviewing  court;  there  being  noth- 
ing in  the  bill  of  exceptions  showing  what  the 
statements  were,  but  the  only  reference  thereto 
being  in  the  motion  for  new  trial. — Adkisson 
v.  State,  218  S.  W.  165. 

«=» 1 090(13)  (Ark.)  That  remarks  of  prosecut- 
ing attorney  in  opening  statement  pr  argument 
of  the  case  may  be  reviewed,  they,  with  the  ob- 
jections and  exceptions,  should  be  brought  in- 
to the  record  by  bill  of  exceptions. — Adkisson 
v.  State,  218  S.  W.  167. 
<8=»I09I(2)  (Tex.Cr.App.)  Bills  of  exceptions 
should  be  sufficient  to  disclose  the  error  com-* 
plained  of  without  the  aid  of  the  statement  of 
facte.— Plummer  v.  State,  218  S.  W.  499. 
«=  1 09 1  (14)  (Tex.Cr.App.)  Where  the  various 
exceptions  of  defendant  to  the  court's  charge, 
certified  as  a  bill  of  exceptions,  showing  pres- 
entation and  action  upon  them  in  due  time,  are 
in  separate  paragraphs,  each  paragraph  being 
specific  and  complying  with  statute,  the  fact 
that  all  are  contained  in  one  paper,  the  sub- 
divisions being  segregated  and  numbered,  eacb 
sufficient  to  advise  the  trial  court  and  the 
Court  of  Criminal  Appeals  of  the  complaint  di- 
rected at  the  charge  and  the  refusal  of  a  spe- 
cial charge,  does  not  vitiate  the  exception  nor 
warrant  the  court  in  ignoring  it— Clark  v. 
State,  218  S.  W.  368. 

<8=»I09I(15)  (Tex.Cr.App.)  Bills  of  exceptions 
should  be  sufficient  to  disclose  the  error  com- 
plained of  without  the  aid  of  the  statement  of 
facts,  but,,  where  the  record  contains  a  state- 
ment of  facts,  the  bill  should  not  be  construed 
so  strictly  as  to  defeat  the  purpose  of  the  law 
requiring  bills  of  exceptions,  in  view  of  Rev. 
St.  1911,  art.  2069,  providing  that  no  form 
shall  be  required,  and  article  2060,  authorizing 
a  reference  to  the  statement  of  facts.— Plum- 
mer v.  State,  218  S.  W.  499. 
<8=>I092(U)  (Tex.Cr.App.)  It  is  necessary  to  file 
a  statement  of  facts  and  bills  of  exception  with 
reference  to  matters  developed  on  hearing  of  mo- 
tion for  new  trial  before  adjournment  of  the 
term  at  which  the  motion  was  disposed  of. — 
Hart  v.  State,  218  S.  W.  1054. 
<8=»I092(9)  (Tex.O.App.)  The  court  cannot, 
where  defendant  failed  to  file  statement  of  facts 
and  bills  of  exception  within  the  time  limited  or 
to  procure  an  extension,  thereafter  grant  an  ex- 
tension, for  an  order  granted  after  expiration  of 
time  is  unavailing— Hart  v.  State,  218  S.  W. 
1054. 

<©=>  1 092(11)  (Tex.Cr.App.)  Where  a  bill  of  ex- 
ceptions is  prepared  by  accused  and  presented 
to  the  trial  judge  in  time,  it  is  his  duty,  if  he 
disagrees  with  its  correctness,  to  file  with  it  a  bill 
which  presents  the  true  record,  and,  where  the 
trial  judge  fails  to  adopt  such  procedure  and 
files  a  bill  marked  "refused,"  the  accused  is  en- 
titled to  either  have  the  bill  considered,  or  to 
have  a  reversal  because  it  is  denied  him. — Rosa 
v.  State,  218  S.  W.  1056. 
<3=>I095  (Tex.Cr.App.)  Where  stenographer 
fails  to  prepare  transcript  of  evidence,  necessary 
to  enable  defendant  to  prepare  statement  of 
facts  and  bills  of  exception,  defendant  should 
apply  for  mandamus  to  compel  the  preparation 
thereof ;  and  if  he  does  not  do  so,  and  the  state- 
ment and  bills  are  not  prepared  within  the  time 
allowed,  defendant  has  not  exercised  sufficient 
diligence,  and  the  bills  of  exception  will  be 
stricken.— Hart  v.  State,  218  S.W.  1054. 
<S=>I097(3)  (Tex.Cr.App.)  In  the  absence  of  a 
statement  of  fact,  the  appellate  court  cannot  de- 
termine the  materiality  of  the  testimony  desired 
from  an  absent  witness  so  as  to  determine  wheth- 
er the  denial  of  a  continuance  was  erroneous. — 
Hughes  v.  State,  218  S.  W.  1048. 
<8=»I097(5)  (Tox.Cr.App.)  Objections  to  the 
charge  cannot  be  intelligently  reviewed  or  un- ' 


derstood  without  a  statement  of  the  facts,  and 
where  it  is  not  incorporated  in  and  does  not 
accompany  the  record,  the  charge  cannot  be  con- 
sidered.—Smith  v.  State,  218  8.  W.  1048. 
<8=>I099(5)  (Tex.Cr.App.)  It  is  necessary  to  file 
a  statement  of  facts  with  reference  to  matters 
developed  on  hearing  of  motion  for  new  trial  be- 
fore adjournment  of  the  term  at  which  the  mo- 
tion was  disposed  of.— Hart  v.  State,  218  S.  W. 
1054. 

<&=>  1 099(6)  (Tex.Cr.App.)  The  court  cannot, 
where  defendant  failed  to  file  statement  of  facts 
and  bills  of  exception  within  the  time  limited  or 
to  procure  an  extension,  thereafter  grant  an 
extension,  for  an  order  granted  after  expiration 
of  time  is  unavailing. — Hart  v.  State,  218  S. 
W.  1054. 

<8=>I099(7)  (Tex.Cr.App.)  Where  stenographer 
fails  to  prepare  transcript  of  evidence,  neces- 
sary to  enable  defendant  to  prepare  statement 
of  facts  and  bills  of  exception,  defendant  should 
apply  for  mandamus  to  compel  the  preparation 
thereof,  and  if  he  does  not  do  so,  and  the  state- 
ment and  the  bills  are  not  prepared  within  the 
time  allowed,  defendant  has  not  exercised 
sufficient  diligence.— Hart  v.  State,  218  S.  W. 
1054. 

<g=o  1 099(13)  (Tex.Cr.App.)  Where  statement  of 
facts  was  delivered  into  possession  of  clerk  of 
trial  court  within  the  time  allowed  by  law,  the 
delivery  thereof  will  be  held  a  sufficient  filing, 
though  the  statement  does  not  bear  any  file 
marks  of  the  clerk.— Young  v.  State,  218  S.  W. 
754. 

@=>II06(1)  (Tex.Cr.App.)  Accused  is  not  re- 
sponsible for  the  record  on  appeal,  it  being 
the  duty  of  the  clerk  of  the  trial  court  to  make 
out  and  forward  the  transcript — Young  v. 
State,  218  S.  W.  505. 

£s»l  106(2)  (Ky.)  If  the  court  although  in  term 
time,  is  not  in  session  when  appellant  desires  to 
ask  for  extension  of  time  to  file  transcript,  the 
filing  by  him  of  a  copy  of  the  judgment,  his  mo- 
tion, and  sufficient  affidavit  with  the  clerk  of  the 
Court  of  Appeals  within  the  60  days  allowed  by 
Cr.  Code  Prac.  I  336,  subsec.  3,  will  be  suffi- 
cient.— Middleton  v.  Commonwealth,  218  S.  W. 
711. 

«=>II09(1)  (Tex.Cr.App.)  Accused  is  not  re- 
sponsible for  the  record  on  appeal,  it  being  the 
duty  of  the  clerk  of  the  trial  court  to  make  out 
and  forward  the  transcript — Young  v.  State, 
218  S.  W.  605. 

«sllll(l)  (Tex.CrApp.)  When  a  motion  for 
new  trial,  setting  up  newly  discovered  evidence, 
is  properly  swbrn  to,  and  the  affidavits  of  the 
witnesses  from  whom  such  new  evidence  is 
expected  are  attached  to  and  made  a  part  of 
said  motion,  the  same  should  be  considered  as 
properly  before  the  trial  court  and  the  appel- 
late court,  and  such  matters  of  evidence  must 
be  taken  as  true,  unless  the  state  sees  fit  to 
file  its  traverse  under  Vernon's  Ann.  Code  Cr. 
Proc.  1916,  art.  841,  and  the  court  hears  evi- 
dence upon  the  issue  thus  made. — Washington 
v.  State,  218  S.  W.  1043. 

<©=>III9(4)  (Mo.)  In  a  criminal  prosecution, 
where  the  record,  as  certified  in  response  to 
writ  of  certiorari  issued  on  suggestion  of  dimi- 
nution of  record,  merely  related  that  during 
the  argument  by  defendant's  counsel  one  of  the 
counsel  for  the  state  interrupted  and  engaged 
m  a  quarrel,  held  that,  though  it  was  improper 
for  counsel  for  the  state  to  indulge  in  a  quar- 
rel, yet  the  record  was  insufficient  for  the  ap- 
pellate court  to  review  the  matter. — State  v. 
Edmundson,  218  S.  W.  864. 

(F)    Dismissal,    Hearing;,    and    Rehearing;. 

<©=>H3I(4)  (Tex.Cr.App.)  Where,  on  an  appeal 
from  an  order  refusing  to  release  appellant  from 
custody  upon  the  ground  that  the  evidence  be- 
fore the  examining  court  was  insufficient  to  au- 
thorize his  detention,  it  is  duly  made  to  ap- 
pear that  pending  the  appeal  the  grand  jury 
has  found  a  bill  of  indictment  against  the  ap- 
pellant, growing  out  of  the  same  alleged  offense 
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which  was  the  foundation  for  the  complaint 
■which  was  before  the  district  court  when  it 
declined  to  release  the  accused,  the  appeal  will 
be  dismissed.— Ex  parte  Scott,  218  S.  W.  366. 
<©=>!  131(5)  (Tex.Cr.App.)  Where  pending  ap- 
peal from  a  conviction  of  felony  defendant  es- 
caped and  remained  a  fugitive  from  justice, 
which  fact  was  shown  by  the  affidavit  of  the 
sheriff  of  the  county  in  which  conviction  occur- 
red, in  accordance  with  Code  Cr.  Proc.  1911, 
art.  913,  appeal  must  be  dismissed. — Johnson  v. 
State,  218  S.  W.  759. 

(G)   Review. 

03=»II4I(1)  (Tenn.)  The  appellate  court,  after 
conviction,  presumes  accused  guilty.— Hawkins 
v.  State,  218  S.  W.  397. 

<S=»1 144(18)  (Tex.Cr.App.)  Where  defendant  did 
not  file  motion  in  arrest  of  judgment  upon 
ground  that  information  was  fatally  defective 
until  two  days  after  conclusion  of  trial,  court  on 
appeal,  in  absence  of  showing  to  the  contrary, 
will  assume  that  the  trial  court,  in  considering 
and  overruling  motion,  concluded  that  there 
was  sufficient  excuse  for  failure  to  file  motion 
sooner.— Woodard  v.  State,  218  S.  W.  760. 
<S=»II53(3)  (Mo.)  The  trial  court  has  a  wide 
discretion  with  respect  to  the  admission  in  re- 
buttal of  testimony  competent  in  chief,  which 
discretipn  will  not  be  reviewed  unless  abuse  is 
shown.— State  v.  Edmundson,  218  S.  W.  864. 
«3=s>ll53(4)  (Mo.)  The  trial  court  has  a  discre- 
tion with  respect  to  allowing  leading  questions, 
and  this  discretion  will  not  be  reviewed  unless 
it  appears  to  have  been  abused.— State  v.  Ed- 
mundson, 218  S.  W.  804. 

«=»II58(1)  (Tex.Cr.App.)  It  is  not  the  prov- 
ince of  the  Court  of  Criminal  Appeals  to  de- 
cide a  question  of  fact,  or  to  solve  a  doubt  on 
the  facts  against  defendant. — Haddad  v.  State, 
218  S.  W.  506. 

€=»1 159(4)  (Tex.Cr.App.)  On  appeal  in  a  crim- 
inal case,  an  argument  that  the  conviction  was 
had  on  perjured  testimony  cannot  be  consider- 
ed, where  enough  facts  were  in  evidence  to 
justify  the  belief  of  the  jury  in  the  guilt  of 
accused,  and  to  support  their  finding;  the 
credibility  of  the  witnesses  being  ordinarily  for 
the  jury— Washington  v.  State,  218  S.  W. 
1043. 

«=»  1 1 60  (Tex.CrA.pp.)  Where  there  is  a  mere 
conflict  of  evidence,  the  appellate  court  will 
decline  to  interfere  and  will  approve  the  action 
of  the  trial  court  in  overruling  a  motion  for 
new  trial  on  the  grounds  of  insufficiency  of  the 
evidence.— Hughes  v.  State,  218  S.  W.  1048. 
«5=9|l66l/j(5)  (Tex.Cr.App.)  Since  an  accused 
is  entitled  to  that  character  of  jury  trial  pro- 
vided by  law,  it  is  reversible  error  to  draw  a 
jury  in  any  other  manner  than  that  provided  by 
law;  the  question  of  injury  not  entering  into 
the  case— Johnson  v.  State,  218  S.  W.  496. 
<©=>  1 169(1)  (Ark.)  Permitting  a  witness  on  a 
trial  for  larceny  to  testify  that  a  third  person 
asked  him  about  the  matter,  and  whether  he 
knew  anything  about  it,  and  that  he  told  bim 
he  did,  and  told  him  what  he  knew,  was  not 
prejudicial.— Wallin  v.  State,  218  S.  W.  170. 
<8=»1  169(1)  (Tex.Cr.App.)  The  admission  in 
evidence  of  the  statement  of  a  witness  to  gup- 
port  him  without  sufficient  predicate  was  harm- 
less to  defendant,  where  it  related  only  to  an 
uncontroverted  phase  of  the  case,  namely, 
whether  the  stolen  property  charged  to  have 
been  received  by  defendant  was  in  his  pos- 
session—Grant v.  State,  218  S.  W.  1062. 
©=-1169(12)  (Mo.)  In  a  prosecution  for  statu- 
tory rape,  there  was  no  prejudicial  error  in 
admitting  testimony  tending  to  show  an  ad- 
mission by  defendant  that  he  tried  to  buy  whis- 
ky from  the  father  of  the  prosecutrix;  the 
evidence  tending  to  show  that  the  admission 
referred  only  to  the  attempted  purchase. — State 
v.  Edmundson.  218-S.  W.  864. 
<g=>H72ri)  (Ky.)  An  erroneous  instruction  to 
the  effect  that  the  jury  might  find  the  defend- 
ant guilty  if  they  believed  from  the  evidence 


that  she,  without  license  to  do  so,  "either  bx 
herself,  or  by  or  through  any  person  connected 
with  her,  sold  any  beer  to  the  witness  J.,"  was 
not  prejudicial,  where  evidence  that  accused 
herself  sold  beer  to  the  -witness  J.  was  uncon- 
tradicted.—King  v.  City  of  Owensboro,  218  S. 
W.  297. 

CROPS. 

See  Chattel  Mortgages,  <S=»117:  Husband  and 
Wife,  €=»249;  Landlord  and  Tenant,  <g=>  139; 
Partnership,  <S=>69. 

DAMAGES. 

See  Appeal  and  Error,  .8=854,  1064,  1173;  As- 
sault and  Battery,  <S=»39;  Brokers,  ®=>38; 
Carriers,  «$=»229,  277,  319;  Constitutional 
Law,  «=>83;  Death,  «S=»77,  86,  88,  89,  91,  95, 
99;  Eminent  Domain,  <8=>90;  Execution, 
<8=256;  False  Imprisonment,  <8=>28,  85,  86; 
Fires,  <g=>7;  Injunction,  «=»187;  Insurance, 
<g=>246,  670;  Landlord  and  Tenant,  «5=>139, 
154;  Libel  and  Slander,  <J=33;  Master  and 
Servant,  «=>41,  399.  418;  New  Trial.  «=>74, 
110;  Physicians  and  Surgeons,  €=>18;  Rail- 
roads, <S=>114;  Sales,  <S=s>418,  421,  442,  446; 
Schools  and  School  Districts,  ©=86;  Stip- 
ulations, €=18;  Telegraphs  and  Telephones, 
€=?27,  38,  71:  Trespass,  «3=»58;  Trial,  «J=» 
83,  251,  252,  256,  333,  339. 

HI.   GROUNDS  AND   SUBJECTS  OF 
COMPENSATORY    DAMAGES. 

(A)     Direct     or     Remote,     Contingent,     or 
Prospective  Conaeanenaea  or  Lonei. 

€=43  (MoApp.)  Where  injured  father  was 
nursed  only  at  a  city  hospital,  where  he  paid 
out  nothing  for  nursing,  and  at  his  home,  where 
he  was  nursed  only  by  his  daughters  and  other 
members  of  his  family,  and  there  was  no  ex- 
press contract  to  pay  them  for  such  services, 
expenses  paid  or  incurred  for  nursing  did  not 
constitute  a  proper  element  of  damages.— Bald- 
win v.  Kansas  City  Bys.  Co.,  218  S.  W.  955. 

IV.   LIQUIDATED   DAMAGES   AND 
PENALTIES. 

®=78(4)  (Tex.Civ.App.)  The  provision  of  a 
building  contract  that  the  owner  was  to  be  al- 
lowed $5  a  day  for  delay  in  completion  as  liqui- 
dated damages  was  valid,  and  for  91  days'  delay 
the  court  should  have  instructed  the  jury  to  find 
for  the  owner  in  the  sum  of  $455,  in  suit  by 
subcontractors,  materialmen,  and  laborers 
against  the  owner,  contractors,  and  latter's 
sureties.— Wright  v.  A.  G.  McAdams  Lumber 
Co.,  218  S.  W.  071. 

V.  EXEMPLARY  DAMAGES. 

<S=9l(l).(Ky.)  To  entitle  one  to  punitive  dam- 
ages, it  must  be  Bhown  that  defendant  acted 
wantonly,  recklessly,  oppressively,  or  with  such 
malice  as  implies  a  spirit  of  mischief  or  crimi- 
nal indifference  to  civil  obligation.— Pullman 
Co.  v.  Pulliam,  218  S.  W.  1005. 

VI.  MEASURE  OF  DAMAGES. 

(A)  Injuries  to  the  Person. 

€=101  (Mo.App.)  The  value  of  the  services  of 
a  husband  nursing  bis  wife,  or  of  a  father  or 
mother,  a  widow,  nursing  his  or  her  child,  is 
determined  solely  with  reference  to  value  as 
nursing  for  recovery  against  the  person  whose 
negligence  rendered  the  nursing  necessary, 
which  is  the  rule  though  other  employment  is 
relinquished  by  the  husband,  father,  or  mother 
who  thus  waits  upon  the  injured  party,  the 
amount  of  wages  that  would  have  been  earned 
for  the  period  of  nursing  not  being  recoverable. 
—Thompson  v.  United  Bys.  Co.  of  St.  Louis, 
218  S.  W.  343. 
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VIZ.   INADEQUATE    AND    EXCESSIVE 
DAMAGES. 

$=>I30(3)  (Ky.)  In  an  action  against  Pullman 
Company  for  negligence,  in  that  some  unknown 
person  laid  hands  upon  plaintiff  while  in  a  berth, 
causing  her  to  become  nervous,  a  verdict  of 
$5,000  was  excessive. — Pullman  Co.  v.  Pulliam, 
218  S.  W.  1005. 

«S=>  1 3 1  (1)  (Ky.)  Where  there  was  testimony 
that  a  growth  in  plaintiff's  eye  called  a  pterygi- 
um, which  could  be  removed  by  an  operation, 
was  the  result  of  a  cinder  blown  into  her  eye 
while  traveling  on  defendant's  train,  an  award 
of  $1,000  held  not  excessive.— Louisville  &  N.  R. 
Co.  v.  Roberts,  218  S.  W.  T13. 
<g=»l3l(5)  (Tex.Civ.App.)  For  injury  sustained 
by  plaintiff's  wife  resulting  in  premature  birth 
of  a  child,  a  verdict  of  $2,500  held  not  excessive. 
— Southwestern  Gas  &  Electric  Co.  v.  Raines, 
218  S.  W.  545. 

<3=>I32(1)  (Tex.Civ.App.)  An  award  of  $4,500 
damages  in  favor  of  plaintiff,  a  healthy  young 
mnn  who  suffered  injuries  in  a  collision  with 
defendant's  motorcar,  consisting  of  a  fractured 
skull,  concussion  of  the  brain,  broken  jaw,  loss 
of  teeth,  general  bruising  of  the  body,  and  a 
permanent  destruction  of  hearing  in  one  ear, 
is  not  excessive.— American  Automobile  Ins. 
Co.  v.  Struwe,  218-  S.  W.  534. 
<8=>I32(3)  (Mo.App.)  Verdict  of  $5,495  for  in- 
jury to  millwright  s  helper,  who,  when  his  cloth- 
ing was  caught  by  a  set  screw  on  revolving 
shaft,  suffered  contusions  and  abrasions  con- 
fining him  to  bed  for  over  a  month  and  dis- 
abling him  from  any  work  for  7%  months, 
leaving  his  right  arm  virtually  incapacitated 
at  time  of  trial,  and  an  injury  to  his  spine  with 
the  probability  of  future  and  perhaps  indefinite 
pain,  was  not  so  far  excessive  as  to  justify  in- 
terference.—Ossenberg  v.  Monsanto  Chemical 
Works,  218  S.  W.  421. 

<8=>I32(7)  (Tex.Civ.App.)  Where  plaintiff  wag 
a  comparatively  young  man,  one  of  his  legs  was 
broken,  and  upon  healing  was  a  half  inch  short- 
er than  the  other,  and  he  received  additional 
bruises  and  injuries,  a  verdict  for  $8,500  held 
not  excessive.— Hines  v.  Messer,  218  S.  W.  611. 
•©=135  (Mo.App.)  In  an  action  by  a  mother 
for  damages,  consisting  of  expenses  and  loss  of 
time  in  nursing,  sustained  by  her  on  account  of 
injuries  to  her  minor  son  in  an  assault  upon 
him  by  defendant  street  railway's  conductor, 
where  the  total  of  all  the  elements  of  damage 
in  the  aggregate  did  not  exceed  $363,  verdict 
for  plaintiff  for  $500  was  excessive.— Thomp- 
son v.  United  Rys.  Co.  of  St.  Louis,  218  S. 
W.  343. 

Tin.  PLEADING,  EVIDENCE,  AND 
ASSESSMENT. 

(A)  Pleading. 

<JX=»I43  (Mo.App.)  Where  petition  alleged 
merely  that  plaintiff's  hip  was  fractured,  and 
the  evidence  was  that  the  fracture  was  an  im- 
pacted fracture  necessarily  resulting  in  a  short- 
ening of  the  leg  with  consequent  injury  to  the 
nerve  supply,  the  sciatic  nerve  that  comes 
down  the  neck  of  the  femur,  and  that  this  in- 
terference with  the  nerve  supply  would  causo 
an  atrophy  of  the  muscles  of  the  leg,  it  would 
be  preferable  to  amend  the  petition  to  allege  a 
shortening  of  the  leg  as  a  result  of  the  frac- 
tured hip. — Baldwin  v.  Kansas  City  Rys.  Co., 
218  S.  W.  955. 

(B)  Evidence. 

<S=»I76  (Tex.Civ.App.)  Profits  in  business  de- 
pend on  many  contingencies,  and  past  profits 
can  only  in  exceptional  cases  be  taken  as  a  ba- 
sis for  estimating  what  profits  would  have  been 
made,  except  for  defendants'  wrongful  act. — 
Walker  v.  KeUar,  218  S.  W.  702. 
<$=3l8l  (Tex.Civ.App.)  When  more  than  one 
tort-feasor  is  sued  for  ordinary  damages  and 
punitive  damages,  the  wealth  or  financial  stand- 
ing of  one  person  cannot  be  shown,  for  the  pur- 


pose of  augmenting  damages  against  him,  be- 
cause the  admission  of  such  evidence  necessa- 
rily has  the  effect  of  improperly  augmenting  the 
damages  against  the  other  defendants,  whether 
rich  or  poor.— Walker  v.  Kellar,  218  S.  W.  792. 
<g=»  185(1)  (Tex.Civ.App.)  Physical  pain  mny  be 
shown  by  circumstantial  evidence,  but  the  evi- 
dence must  be  such  as  to  warrant  a  fair  infer- 
ence that  physical  pain  was  suffered,  and  not 
such  as  to  warrant  only  a  surmise  whether  or 
not  such  was  the  case.— Walker  v.  Kellar,  218 
S.  W.  792. 

(C)   Proceedlng-ii  for  Assessment. 

<£=>2I6(4)  (Tex.Civ.App.)  The  words  "physical 
pain"  do  not  include  mental  distress,  but  mean 
bodily  suffering,  although  a  strong  mental  emo- 
tion may  produce  bodily  injury  and  cause  bodily 
suffering,  so  that  an  instruction  allowing  recov- 
ery for  physical  pain  and  also  mental  distress 
was  error,  where  there  was  evidence  of  mental 
distress,  but  not  of  physical  pain. — Walker  v. 
Kellar,  218  S.  W.  792. 

(D)  Computation  and  Amount,  Doable  and 
Treble   Damages,   and   Remission. 

<@=»225  (Mo.App.)  In  an  action  for  a  tort, 
plaintiff  is  entitled  to  recover  not  only  the 
pleaded  damages  which  have  occurred  at  the 
time  of  bringing  the  suit,  but  those  of  the  same 
character  thereafter  arising. — Hutchinson  v. 
Sunshine  Oil  Co.,  218  S.  W.  951. 

DEADLY  WEAPONS. 

See   Assault   and   Battery,   €=>95;    Homicide, 

DEATH. 

See  Abatement  and  Revival,  ®=>84;  Appeal 
and  Error,  <g=»930, 1056 ;  Banks  and  Banking, 
<S=>129;  Evidence,  <8=»557,  558;  Hospitals. 
«=>8;  Master  and  Servant,  <8=»278,  330; 
Partnership.  «=»275;  Railroads,  <S=>397,  398; 
Trial,  «=>45,  108%. 

II.   ACTIONS   FOR    CAUSING   DEATH. 
(A)  Right  of  Action  and  Defense*. 

<g=8  (Mo.App.)  In  action  for  wrongful  death 
occurring  in  Kansas,  where  there  was  neither 
pleading  nor  proof  as  to  the  rule  in  such  state 
relative  to  the  degree  of  proof  required  to  sub- 
mit the  case  to  the  jury,  the  court  will  apply 
the  rule  obtaining  in  the  state  where  the  trial 
is  had,  even  though  the  rule  be  different  in 
Kansas. — Stipetich  v.  Security  Stove  &  Mfg. 
Co.,  218  S.  W.  964. 

<@=>  1 8(3)  (Tex.Civ.App.)  A  minor  daughter  who 
married  a  few  months  after  the  death  of  her 
father,  a  locomotive,  fireman,  is,  where  the  rail- 
road is  liable  under  the  federal  Employers'  Lia- 
bility Act  (U.  S.  Conip.  St.  |!  8057-8665),  en- 
titled to  some  damages  at  least  up  to  the 
time  of  her  marriage,  and  the  denial  of  any 
recovery  is  error. — Davis  v.  Wight,  218  S.  W. 
26. 

<E=>3 1  (6)  (Mo.App.)  The  widow's  remarriage 
will  not  preclude  her  from  maintaining  action 
for  the  death  of  first  husband. — Davis  v.  Spring- 
field Hospital,  218  S.  W.  696. 
<g=>3l(7)  (Mo.App.)  Under  Gen.  St.  Kan.  1915. 
H  7323,  7321,  giving  a  cause  of  action  to  the 
next  of  kin  of  a  person  whose  death  has  been 
caused  by  the  wrongful  act  of  another  if  de- 
ceased could  have  maintained  an  action  had  he 
lived,  if  there  be  no  widow  or  children  of  de- 
ceased and  no  persosal  representative  has  been 
appointed,  the  parents  of  a  10  year  old  boy 
killed  by  defendant's  delivery  truck  had  a  cause 
of  action  for  such  death,  in  view  of  section 
3842,  passing  the  estate  of  one  who  dies  intes- 
tate without  wife  or  issue  to  his  parents  — 
Stipetich  v.  Security  Stove  &  Mfg.  Co.,  218  & 
W.  964. 
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(C)  Parties  and  Process. 

_  ._  (Tex.Civ~A.pp.)  In  a  death  action  under 
the  federal  Employers'  Liability  Act  (U.  S. 
Comp.  St  §f  8657-8665),  all  beneficiaries  must 
be  joined  in  a  single  suit,  and  thus  the  question 
of  negligence  vel  non  must  be  determined  as  to 
all.— Davis  v.  Wight,  218  S.  W.  26. 

(D)    Pleading  and  Evidence. 

4=358(2)  (Mo.App.)  It  is  not  necessary  to  show 
as  a  condition  precedent  to  a  child's  recovery 
for  the  father's  death,  under  Rev.  St  1909,  «« 
5426,  5427,  the  amount  deceased  was  contribut- 
ing, or  that  he  was  contributing  anything,  be- 
cause the  law  supplies  that  by  the  presumption 
that  it  is  the  parent's  duty,  and  be  would  be  le- 
gally obligated  to  support  his  child,  in  the  ab- 
sence of  proof  to  the  contrary.— Samohoviec  v. 
American  Mfg.  Co  218  S.  W.  684. 
®=>77  (Mo.App.)  Evidence  Acid  sufficient  to 
enable  the  jury  to'  estimate  parents'  financial 
loss  from  the  wrongful  death  of  their  10  year 
old  son. — Stipetich  v.  Security  Stove  &  Mfg. 
Co.,  218  S.  W.  964. 

(K)  Damages,  Forfeiture,  or  Fine. 

«=»86(2)  (Tex.CivApp.)  The  damages  to  a  wid- 
ow and  children  for  wrongful  death  are  limited 
to  the  pecuniary  benefits,  if  any,  which  the  wid- 
ow and  children  respectively  have  lost,  and,  in 
fixing  the  amount  due  the  minor  children,  the 
money  value  of  the  loss  of  the  care,  training, 
and  education  which  the  deceased  would  have 
bestowed  on  them  if  he  had  lived  should  be  con- 
sidered, but  no  damages  should  be  allowed  the 
widow  for  loss  of  care,  consolation,  training, 
and  guidance,  or  for  grief  or  loss  of  companion- 
ship or  society.— Hines  v.  Mills,  218  S.  W.  777. 
<§=>88  (Tex.Civ.App.)  The  damages  to  a  widow 
and  children  for  wrongful  death  are  limited  to 
the  pecuniary  benefits,  if  any,  which  the  widow 
and  children  respectively  have  lost,  and,  in  fix- 
ing the  amount  due  the  minor  children,  the  mon- 
ey value  of  the  loss  of  the  care,  training,  and 
education  which  the  deceased  would  have  be- 
stowed on  them  if  be  had  lived  should  be  con- 
sidered, but  no  damages  should  be  allowed  the 
widow  for  loss  of  care,  consolation,  training, 
and  guidance,  or  for  grief  or  loss  of  compan- 
ionship or  society. — Hines  v.  Mills,  218  S.  W. 
777-. 

<S=»89  (Tex.Civ.App.)  The  damages  to  a  widow 
and  children  for  wrongful  death  are  limited  to 
the  pecuniary  benefits,  if  any,  which  the  widow 
and  children  respectively  have  lost,  and,  in  fix- 
ing the  amount  due  the  minor  children,  the  mon- 
ey value  of  the  loss  of  the  care,  training,  and 
education  which  the  deceased  would  have  be- 
stowed on  them  if  he  had  lived  should  be  con- 
sidered, but  no  damages  should  be  allowed  the 
widow  for  loss  of  care,  consolation,  training, 
and  guidance,  or  for  grief  or  loss  of  compan- 
ionship or  society. — Hines  v.  Mills,  218  S.  W. 
777. 

$=781  (Mo.App.)  The  widow'B  remarriage  will 
not  preclude  her  from  maintaining  action  for 
the  death  of  first  husband,  nor  affect  the 
amount  of  her  recovery. — Davis  v.  Springfield 
Hospital,  218  S.  W.  696. 

4=395(4)  (Mo.App.)  The  measure  of  damages 
for  death  of  child  is  the  difference  between 
the  probable  money  value  of  the  child's  serv- 
ices and  the  probable  expense  of  his  education, 
support,  and  maintenance  from  the  time  of 
the  accident  until  be  becomes  of  age;  but 
probable  money  value  is  not  solely  tested  by 
what  the  child  might  earn  if  put  to  outside  la- 
bor.—Linstroth  v.  Pcper,  218  S.  W.  431. 
€=»95(4)  (Mo.App.)  Under  the  Kansas  law 
parents  of  an  unmarried  minor  child  are  en- 
titled to  recover  for  his  death,  not  only  what 
he  probably  would  have  earned  during  his 
minority,  less  the  probable  expense  of  his 
maintenance,  but  also  In  addition  thereto  Buch 
sum  as  he  would  have  been  likely  to  contribute 
to  their  support  or  the  support  of  either  after 


he  became  of  age. — Stipetich  v.  Security  Stove 
&  Mfg.  Co.,  218  S.  W.  964. 
«=>99(4)  (Tex.Civ.App.)  $40,000  to  the  widow 
and  five  minor  children  of  a  railroad  fireman  38 
years  old,  of  good  habits,  who  was  earning  $185 
per  month,  spent  mainly  for  their  benefit,  held 
not  excessive.— Hines  v.  Mills,  218  S.  W.  777. 

DEEDS. 

See  Adverse  Possession,  <*=71;  Appeal  and 
Error,  «=>237,  1056;  Covenants,  <8=»84;  De- 
scent and  Distribution,  ®=>90,  92;  Evidence, 
«=»353,  383,  432;  Fraudulent  Conveyances, 
<S=>154;  Husband  and  Wife,  *=>194;  Insane 
Persons,  $=*61;  Jury,  <8=»14;  Levees,  4=> 
13%;  Logs  and  Logging,  <8=>3;  Mortgages; 
Names,  «=>16:  Partnership,  <g=>68,  108; 
Pleading,  <&=>279;  Reformation  of  Instru- 
ments. <8=>19,  47;  Remainders;  Taxation, 
«=»805,  810;  Trial,  «s>89,  396;  Vendor  and 
Purchaser,  «=»148,  151. 

I.  REQUISITES   AMD  VALIDITY. 
(D)  Delivery. 

*=>54  (Tex.Civ.App.)  To  operate  as  a  trans- 
fer of  title  to  land,  there  must  be  a  delivery 
of  the  deed  thereto,  and  every  act  in  connec- 
tion therewith  fails  unless  such  delivery  is 
made.— Benavides  v.  Benavides,  218  S.  W.  566. 
<S=>56(2)  (Ark.)  To  constitute  delivery  of  a 
deed  there  must  be  an  intention  to  pass  title  im- 
mediately to  the  land  conveyed,  and  that  the 
grantor  shall  lose  dominion  over  the  deed. — 
Davis  v.  Davis,  218  S.  W.  827. 
<S=56(2)  (Tex.CivApp.)  To  operate  as  a 
transfer  of  title  to  land,  there  must  be  a  de- 
livery of  the  deed  thereto,  and  every  act  in 
connection  therewith  fails  unless  such  deliv- 
ery is  made,  and  the  delivery  must  be  made 
with  the  intention  that  it  shall  take  effect  as 
a  conveyance.— Benavides  v.  Benavides.  218  S. 
W.  566. 

HI.  CONSTRUCTION  AMD  OPERA- 
TION. 
(A)   General   Rnlea  of  Cons  tract  Ion. 

<D=>93  (Ky.)  Deeds  should  be  construed  so  as 
to  effectuate  the  grantor's  intention  as  gath- 
ered from  the  whole  instrument,  and,  where 
it  appears  the  intention  was  to  vest  in  the 
grantee  a  less  estate  than  a  fee,  such  purpose 
will  not  be  defeated  by  any  technical  rule  of 
construction,  but  will  be  given  effect. — Savells 
v.  Brown's  Guardian,  218  S.  W.  462. 
<©==►  1 05  (Ky.)  In  case  of  conveyance  by  a  fa- 
ther to  his  son  for  life,  with  remainder  to  the 
son's  children,  but  in  case  he  has  no  children, 
to  others,  the  word  "children"  does  not  include 
an  adopted  child  of  the  son,  unless  the  lan- 
guage of  the  instrument  makes  such  intention 
clear.— Savells  v.  Brown's  Guardian,  218  S.  W. 
462. 

(B)  Property  Conveyed. 

<g=»M8  (Tex.CivApp.)  In  suit  for  title  and 
possession  of  lot  4  of  a  subdivision,  the  south- 
east quarter,  evidence  held  to  sustain  the  find- 
ing of  the  trial  court  that  a  deed  from  the 
first  to  the  second  of  plaintiff's  remote  grantors 
conveyed  the  southwest  quarter  of  the  subdi- 
vision, or  lot  3,  though  it  stated  that  it  con- 
veyed lot  4,  a  mistake  recognized  by  another 
party  in  plaintiff's  chain  of  title  by  the  recitals 
he  made  in  a  subsequent  power  of  attorney. 
— Masterson  Irr.  Co.  v.  Owen,  218  S.  W.  62. 

(C)  Estates  and  Interests  Created. 

<S=»I29(4)  (Ky.)  Deed  of  gift  by  a  father  to 
his  son,  to  take  effect  at  the  father's  death, 
whereby  the  father  reserved  all  the  land  for 
life,  and  deeded  to  the  son's  children  at  the 
death  of  the  son  and  his  wife,  providing  that 
if  the  son  should  die  without  children,  the 
land  at  the  death  of  the  son  and  his  wife 
should  belong  to  the  father's  daughter,  or  to 
bis  grandchildren  or  their  heirs,  gave  the  son 
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a  life  estate  only,  with  remainder  to  his  chil- 
dren, but  if  he  left  no  children,  with  remain- 
der to  the  father's  daughter  or  her  children.— 
Savells  v.  Brown's  Guardian,  218  S.  W.  462. 

IV.   PLEADING    AND    EVIDENCE. 

<S=I94(2)  (Tex.CivApp.)  That  a  deed  is 
found  in  the  possession  of  a  grantee  will 
raise  the  presumption  that  it  was  delivered  to 
and  accepted  by  him,  but  such  presumption 
may  be  rebutted.— Benavides  v.  Benavides,  218 
S.  W.  560. 

«=>I96(1)  (Ky.)  There  is  a  presumption  that 
the  grantor  of  lands  was  possessed  of  suffi- 
cient mental  capacity  to  give  effect  to  his  con- 
veyance, and  one  attacking  such  a  conveyance 
must  overcome  such  a  presumption  by  more 
than  a  mere  equilibrium  of  testimony. — Phil- 
lips v.  Murphy,  218  8.  W.  250. 
<8=>208(1)  (Ark.)  Evidence  held  insufficient  to 
show  the  delivery  of  a  deed. — Davis  v.  Davis, 
218  S.  W.  827. 

«=> 208(6)  (Tex.Civ.App.)  In  trespass  to  try 
title  based  upon  claimed  delivery  and  accept- 
ance of  a  deed  to  plaintiff's  decedent  from  his 
mother,  evidence  held  not  to  support  a  find- 
ing that  defendant  claimed  and  had  possession 
of  the  property  subject  to  the  legal  effect  of 
the  deed.— Benavides  v.  Benavides,  218  S.  W. 
566. 

In  trespass  to  try  title  based  on  a  deed  to 
plaintiff's  decedent  from  his  mother,  evidence 
that  before  signing  the  deed  decedent's  mother 
added  the  words,  "After  my  death  should  I 
not  make  a  will,  but  refused  to  acknowledge 
it,  whereupon  decedent  said  it  was  worthless 
and  threw  it  on  the  floor,  and  grantor  left  the 
room,  held  insufficient  to  show  delivery  and 
acceptance. — Id. 

€=>2II(1)  (Ky.)  In  an  action  to  set  aside  a 
deed  on  the  ground  of  mental  incapacity  of 
grantor,  evidence  held  to  sustain  a  finding  in 
favor  of  defendant— Quinn  v.  Hendren,  218  S. 
W.  1022. 

DE  FACTO  OFFICERS. 

See    Schools   and    Schools   Districts,-  *=>103; 
Towns,  <8=>27. 

DE  JURE  OFFICERS. 

See  Officers,  «=>94. 

DELIRIUM. 

See  Hospitals,  <S=7,  8. 

DELIVERY. 

See  Partnership,  «=»76. 

DEMAND. 

See  Insurance,  <&=»310. 

DEPOSIT. 

See  Innkeepers,  4=>11. 

DEPOSITIONS. 

See  Appeal  and  Error,  <S=>662,  683;  Evidence, 
«=»210. 

€=383(3)  (Tex.Civ.App.)  That  a  witness  tes- 
tifying by  deposition  made  contradictory  state- 
ments does  not  warrant  the  suppressing  of 
deposition;  the  matter  merely  going  to  the 
witness'  credibility. — American  Automobile  Ins. 
Co.  v.  Struwe,  218  S.  W.  534. 

DEPOSIT  SLIPS. 

See  Forgery,  «=»7. 

DEPRECIATION. 

See  Eminent  Domain,  <S=»90. 


iro- 
ent 


DEPUTY  COUNTY  CLERKS. 

See  Counties,  €=>82. 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and  Administrators;   Wills. 

III.   RIGHTS   AND  LIABILITIES   OF 
HEIRS   AND  DISTRIBUTEES. 

(A)   Nature  and  Establishment  of  Rlarhta 
In  General. 

«=»90(1)  (Ark.)  Under  Kirby's  Dig.  I  81.  p 
viding  that  the  administrator  of  a  frauduh 
grantor  may  sue  to  have  a  deed  set  aside,  the 
right  may  be  exercised  by  the  heirs  at  law  of 
the  grantor,  where  the  executor  refuses  to  act, 
etc.— Davis  v.  Davis,  218  S.  W.  827. 
®=92  (Ark.)  Where  deeds  by  decedent  were 
never  actually  delivered,  and  were  executed  to 
protect  grantor  against  a  threatened  judgment, 
his  heirs  and  the  administrator  may  defend 
a  suit  by  the  grantees  to  obtain  possession,  in 
view  of  Kirby  s  Dig.  f  81.— Davis  v.  Davis, 
218  S.  W.  827. 

(B)   Advancement*. 

<g=>93  (Ark.)  An  "advancement"  is  a  gift  by  a 
parent  to  a  child  in  anticipation  of  that  which 
it  is  supposed  the  child  will  be  entitled  to  on 
the  death  of  the  parent — Holland  v.  Bonner, 
218  S.  W.  665. 

<S=>95  (Tex.Civ.App.)  Where  a  parent  who 
had  married  a  second  time  conveyed  to  chil- 
dren of  the  first  marriage  175  acres  of  a  parcel 
of  land  which  he  owned  as  his  separate  prop- 
erty, held  that  such  conveyance  will  be  deemed 
an  advancement,  and  hence  the  grantees  must 
account  for  the  advancement  in  settlement  of 
the  parent's  estate. — Rutherford  v.  Deaver, 
218  S.  W.  31. 

<g=>98  (Ark.)  Whether  a  conveyance  or  trans- 
fer of  money  or  property  by  a  parent  to  a  child 
is  an  advancement  or  not  depends  on  the  intent 
of  the  parent,  and  if  it  appearB  that  he  intend- 
ed a  gift  the  conveyance  or  transfer  will  not 
be  treated  as  an  advancement — Holland  v.  Bon- 
ner, 218  S.  W.  665. 

«=9ll2  (Tex.Civ.App.)  Where  a  father  con- 
veyed to  children  of  his  first  marriage  175 
acres  of  a  parcel  which  was  his  separate  es- 
tate, retaining  200  acres  therein,  and  the  jury 
found  that  the  175  acres  conveyed  was  of  the 
value  of  the  parcel  retained  which  was  subject 
to  the  second  wife's  life  estate,  held  that,  as 
the  two  children  of  the  first  marriage  were 
bound  to  account  for  the  advancement  under 
Vernon's  Ann.  Civ.  St.  1914,  art  2467,  the 
child  of  the  second  marriage,  who  took  the 
land  at  the  death  of  her  mother,  was  entitled 
to  it  free  from  claims  of  the  other  children; 
the  value  of  the  mother's  estate  being  com- 
puted at  more  than  one-half  of  the  value  of 
the  land.— Rutherford  v.  Deaver,  218  S.  W.  31. 
<g=>l  15  (Ark.)  A  parent  has  the  right  to  make 
such  disposition  of  his  property  aa  he  pleases; 
hence  the  presumption  that  he  will  not  give  one 
child  a  greater  portion  of  his  property  than  an- 
other is  not  conclusive  and  may  be  rebutted. — 
Holland  v.  Bonner,  218  S.  W.  665. 

Where  it  is  established  that  land  conveyed  by 
a  parent  to  a  child  for  $500  was  worth  as  many 
thousands,  the  grantee,  in  a  suit  by  another 
child  who  asserted  the  conveyance  was  an  ad- 
vancement, has  the  burden  of  proving  that  the 
conveyance  was  not  an  advancement. — Id. 
<S=>I  17  (Ark.)  The  admission  by  defendant 
that  her  father  conveyed  to  her  land  worth 
from  $6,000  to  $8,000  for  $500  makes  out  a 
prima  facie  case  of  advancement — Holland  v. 
Bonner,  218  S.  W.  665. 

Evidence  held  to  show  that  a  conveyance  by 
a  parent  to  a  child  was  not  an  advancement 
-Id. 


DETECTIVES. 


See  Divorce,  «=>45. 
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DIPPING. 

See  Animals,  <8=>29;   Injunction,  <S=>11. 

DIRECTOR  GENERAL. 

See  Appeal  and  Error,  <g=>216, 1173;  Carriers, 
«=»319,  320;  Evidence,  «=>20;  Bailroads, 
«=»5%;   Trial,  «=>256. 

DISCHARGE. 

See  Attorney   General,  <g=>2. 

DISCRETION  OF  COURT. 

See  Action,  <g=50;  Guardian  and  Ward,  €=> 
150;  Jury,  ej=»131;  Master  and  Servant,  «=» 
418;  New  Trial,  «=»99. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  <S=»395,  494,  766,  781~ 
792;  Bail,  <&=>94;  Criminal  Law,  «=>1087, 
1131;    Divorce,  <8=>186;    Injunction,  «=»129. 

ii.  involuntary. 

<S=»8I(3)  (Tex.Civ.App.)  Where  an  action  in 
trespass  to  try  title  was  dismissed  for  plnin- 
tiff'8  failure  to  file  a  cost  bond,  the  court  is 
without  jurisdiction  to  reinstate  the  same  at  a 
subsequent  term.— Osborne  v.  Younger,  218  S. 
W.  1089. 

DISORDERLY  HOUSE. 

See  Criminal  Law,  €=780. 

«3=>3  (Tex.Cr.App.)  By  Pen.  Code  1911,  art 
496,  a  bawdyhouse  is  one  kept  for  prostitution, 
or  where  prostitutes  are  permitted  to  resort  or 
reside  for  the  purpose  of  plying  their  vocation. 
-Clark  v.  State,  218  S.  W.  366. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Criminal  Law,  «=>719,  1090. 
«s>5(4)  (Ark.)  Acts  1919,  p.  248,  fixing  the 
amount  of  compensation  of  the  prosecuting  at- 
torney of  the  Twelfth  judicial  district,  composed 
of  Scott  and  Sebastian  counties,  and  appor- 
tioning its  payment  between  the  state  treasury, 
each  of  the  respective  counties,  and  each  of 
the  two  districts  of  Sebastian  county,  was  not 
intended  to  give  the  prosecuting  attorney  com- 
pensation out  of  the  general  revenues,  but  the 
amount  paid  out  of  each  treasury  was  limited 
to  the  amount  of  fees  actually  received  and 
paid  into  it— Hardin  v.  Ft.  Smith  Dist.  of  Se- 
bastian County,  218  S.  W.  844. 

Under  Acts  1919,  p.  248,  fixing  the  amount 
of  compensation  of  the  prosecuting  attorney  of 
the  Twelfth  judicial  district,  composed  of  Scott 
and  Sebastian  counties,  and  apportioning  its 
payment  between  the  state  treasury,  each  of  the 
respective  counties,  and  each  of  the  two  dis- 
tricts of  Sebastian  county,  the  prosecuting  at- 
torney is  entitled  to  full  salary  if  earned  fees 
paid  into  the  county  treasuries  during  his  term 
amount  to  so  much,  and  the  fact  that  the  earn- 
ed fees  iu  a  given  month  are  insufficient  to  pay 
the  installment  of  salary  for  such  month  does 
not  prevent  the  deficiency  being  paid  subse- 
quently, if  fees  are  sufficient.— Id. 
<S=»7(1)  (Ky.)  Under  Ky.  St.  §§  126,  127,  a 
county  attorney  is  not  required  to  go  outside 
his  county  in  looking  after  the  interest  of  the 
state  in  any  matter  that  he  might  be  obliged 
to  attend  to  in  his  county.— Gordon  v.  Morrow, 
218  S.  W.  258. 

DITCHES. 

See  Highways,  <S=»192. 

DIVIDING  FEES.      ' 

See  Contracts,  <8=>129. 


lltvo*o» 


See  Acknowledgment,  <f£=>41:  Banks  and  Bank- 
ing, ®=»154;    Jury,  «=>25. 

m.  DEFENSES. 

«=>45  (Tex.Civ.App.)  When  a  husband  in- 
forms a  private  detective  of  his  suspicions  re- 
garding his  wife  and  employs  the  detective  to 
get  evidence  of  the  wif  e  s  adultery,  a  divorce 
will  not  be  granted  on  account  of  adultery 
brought  about  by  the  detective,  whether  com- 
mitted with  the  detective  or  another. — Smith 
v.  Smith,  218  S.  W.  602. 
<S=>5I  (Tex.Civ.App.)  In  a  divorce  case,  cruel 
treatment  committed  prior  to  the  time  plain- 
tiff husband  condoned  his  wife's  misconduct 
may  be  considered,  where  the  evidence  is  con- 
flicting as  to  whether  there  was  cruel  treat- 
ment subsequent  to  such  condonation. — Smith 
v.  Smith,  218  S.  W.  602. 

IV.  JURISDICTION,    PROCEEDINGS, 

AND   BELIEF. 

<0   Pleading;. 

<8=»I08  (Tex.Civ.App.)  Plaintiff  husband's  con- 
nivance in  his  wife  s  adultery  is  an  affirmative 
defense  in  so  far  as  it  is  unnecessary  for  plain- 
tiff to  negative  connivance,  and  defendant  can- 
not introduce  evidence  thereof  unless  the  is- 
sue is  made  by  the  pleadings. — Smith  v.  Smith, 
218  S.  W.  602. 

(D)  Evidence. 

<®=>lll  (Ark.)  Ex  parte  affidavits  are  inad- 
missible—Gardner v.  Gardner,  218  S.  W.  663. 
<5=  1 1 1  (Mo.App.)  In  a  wife's  suit  for  divorce, 
it  was  error  to  refuse  to  allow  two  daughters 
to  testify,  where  the  offer  of  proof  indicated 
that  they  would  testify  to  things  tending  to 
support  the  allegations  of  the  petition.-— Mc- 
Coin  v.  McCoin,  218  S.  W.  949. 
®=  1 28  (Mo.App.)  Where,  in  a  suit  for  divorce, 
the  wife  s  evidence  to  support  her  claim  that 
the  husband  was  an  habitual  drunkard  consist- 
ed of  conclusions  and  did  not  show  definitely 
the  degree  or  frequency  of  the  husband's  in- 
toxication, the  trial  court's  holding  that  a  case 
of  habitual  drunkenness  was  not  established 
will  not  be  disturbed,  in  the  face  of  the  undis- 
puted fact  that  the  husband  was  regularly  em- 
ployed.—McCoin  v.  McCoin,  218  S.  W.  949. 
<g=l30  (Mo.App.)  In  a  wife's  suit  for  divorce, 
the  wife's  affirmative  answer  to  a  leading  ques- 
tion as  to  whether  the  husband  ever  struck  her, 
without  any  testimony  as  to  the  time  or  cir- 
cumstances, did  not  support  her  allegation  that 
he  struck  her.— McCoin  v.  McCoin,  218  S.  W. 
949. 

In  a  wife's  suit  for  divorce,  evidence  held  in- 
sufficient to  support  the  allegation  that  defend- 
ant threatened  plaintiff.— Id. 

(E)   Dismissal,  Trial  or  Hearing;,  and  New 
Trial. 

<8=>I4I  (Tex.Civ.App.)  While  plaintiff  hus- 
band's connivance  in  his  wife's  adultery  is  an 
affirmative  defense  in  so  far  as  it  is  unneces- 
sary for  plaintiff  to  negative  connivance,  and 
defendant  cannot  introduce  evidence  thereof 
unless  the  issue  is  made  by  the  pleadings,  yet 
when  the  evidence  shows  connivance  a  divorce 
will  be  denied— Smith  v.  Smith,  218  S.  W.  602. 
€=144  (Tex.Civ.App.)  In  a  divorce  suit,  sub- 
mitted on  special  issues  to  the  Jury,  such  is- 
sues under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
arts.  1984a.  1985,  should  distinctly  and  specific- 
ally state  the  questions  made  by  the  pleadings 
and  evidence,  and  should  not  refer  the  jury  to 
the  pleadings  for  a  narration  of  the  facts.— 
Steele  v.  Steele,  218  S.  W.  161. 

In  an  action  for  divorce,  submitted  on  special 
issues,  a  question  as  to  the  custody  of  a  child, 
which  was  involved,  is  objectionable,  where  it 
was  a  mere  legal  conclusion,  and  did  not  fur- 
nish any  proper  rule  or  standard  to  determine 
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the  proper  person  to  have  custody  of  the  child. 
— Id. 

<8=»I45  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  art.  4032,  providing  suit 
for  divorce  shall  not  be  heard  or  divorce  grant- 
ed before  expiration  of  30  days  from  filing,  it 
was  improper  to  hear  the  suit  and  grant  di- 
vorce on  the  second  day  after  filing;  the  stat- 
ute being  mandatory.— Beeler  v.  Beeler,  218 
a  W.  663. 

<8=>I48  (Tex.Civ.App.)  Where  a  jury  is  de- 
manded in  a  divorce  case  there  must  be  a  ver- 
dict affirming  the  material  facts  alleged  in  the 
petition;  but  the  court  does  not  proceed  upon 
the  verdict,  for  his  own  judgment  must  be 
satisfied.— Smith  v.  Smith,  218  S.  W.  602. 

(F)  Judgment  or  Decree. 

<J=»  1 60  (Ark.)  Ex  parte  affidavits  are  inadmis- 
sible, and  will  not  sustain  a  divorce  decree, 
even  though  the  opposing  party  did  not  ap- 
pear and  object  to  their  introduction.— Gard- 
ner v.  Gardner,  218  S.  W.  663. 
<@=>I62  (Tex.Civ.App.)  In  divorce  actions  the 
courts  will  not  quibble  as  to  whether  evidence 
showing  plaintiff  not  entitled  to  divorce  is  sup- 
ported by  the  pleadings. — Smith  v.  Smith,  218 
S.  W.  602. 

(G)  Appeal. 

<8=>I79  (Tex.Civ.App.)  In  a  divorce  case,  de- 
fendant's requested  special  charge  that  the 
evidence  was  insufficient  to  establish  plaintiff's 
allegation  of  adultery  shows  a  substantial  ob- 
jection to  such  submission  at  the  proper  time, 
although  the  method  adopted  was  perhaps  not 
stricUy  in  accord  with  the  rules. — Smith  v. 
Smith,  218  S.  W.  602. 

$=»I82  (Mo.App.)  An  appellate  court  has  pow- 
er to  adjudge  suit  money  and  attorneys'  fees  to 
the  wife  to  enable  her  to  prosecute  an  appeal 
in  a  suit  for  divorce. — McCoin  v.  McCoin,  218 
S.  W.  949. 

e=»l82  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St  1014,  art.  4640,  where  the  facts 
justify  granting  of  alimony,  an  order,  making 
the  grant  to  the  wife  pending  appeal,  may  be 
made  to  continue  in  force  until  termination  of 
the  appeal,  which  does  not  prevent  granting 
of  alimony,  but  the  order  continues  and  termi- 
nates with  the  final  decree  on  appeal,  and 
order  for  alimony  until  further  order  is  ob- 
jectionable:—Beeler  v.  Beeler.  218  S.  W.  553. 
<©=al86  (Ark.)  Where  judgment  in  a  divorce 
suit  in  which  the  husband  cross-complained 
denied  both  parties  relief  without  prejudice  to 
a  further  action,  and  the  husband  appealed, 
but  pending  the  appeal  the  wife,  in  an  action 
subsequently  begun  in  a  court  having  jurisdic- 
tion over  the  parties,  was  granted  a  divorce, 
the  appeal  will  be  dismissed;  for,  while  the 
pendency  of  the' appeal  would  have  been  a  bar 
to  the  second  action,  the  husband,  having  al- 
lowed the  same  to  become  final,  cannot  pro- 
ceed with  his  appeal. — Harris  v.  Harris,  218 
S.  W.  677. 

V.   ALIMONY,   ALLOWANCES,   AND 
DISPOSITION   OF  PROPERTY. 

<&=>206  (Tex.Civ.App.)  In  divorce  action, 
where  a  wife  sought  to  have  her  husband  re- 
strained from  disposing  of  community  cotton, 
an  injunction,  allowing  husband  to  sell  the  cot- 
ton, but  restraining  him  from  using  the  pro- 
ceeds pendente  lite,  held  properly  granted  as 
against  the  objections  that  no  bond  was  re- 
quired, and  thft  the  wife's  petition  failed  to  al- 
lege there  were  no  community  debts  for  which 
defendant  might  properly  sell  the  cotton,  in 
view  of  Rev.  St.  arts.  4638,  4639,  providing 
that  a  husband  may  be  restrained  from  dispos- 
ing of  property  in  his  possession  during  divorce 
proceedings,  and  authorizing  the  court  to  make 
such  temporary  orders  respecting  property  as 
are  necessary  and  equitable.— Van  Jsess  v.  Van 
Ness,  218  S.  W.  1076. 

<8=>2I6  fTex.Civ.App.)  Order  in  a  wife's  di- 
vorce suit  that  she  have  judgment  against  de- 


fendant for  attorney's  fees  and  $25  a  month 
alimony  to  be  paid  monthly  by  defendant  hus- 
band until  further  ordered  by  the  court,  also 
directing  execution  to  issue,  held  objectionable 
in  form  as  possibly  destroying  the  finality  of 
the  decree.— Beeler  v.  Beeler,  218  S.  W.  553. 
«=>22l  (Mo.App.)  Where  a  wife's  appeal  in  a 
divorce  suit  is  taken  in  good  faith,  and  she 
may  have  a  meritorious  cause  of  action  if 
properly  proved,  a  reasonable  sum  to  meet  the 
cost  of  her  appeal  and  for  attorney's  fees  should 
be  allowed  her.— McCoin  v.  McCoin,  218  S.  W. 
949. 

<S=>263  (Tex.Civ.App.)  Alimony  is  not  in  the 
nature  of  a  "debt"  for  the  collection  of  which 
execution  may  issue;  order  for  its  payment 
being  enforceable  by  contempt  proceedings.— 
Beeler  v.  Beeler,  218  S.  W.  553. 

DOMICILE. 

See  Removal  of  Causes,  <g=>12;    Wills,  «=> 
22. 

DRAFT  ACT. 

See  Homicide,  <S=>172. 

DRAINS. 

See  Private  Roads,  <8=2. 

I.  ESTABLISHMENT  AND  MAINTE- 
NANCE. 

<S=>2(3)  (Ky.)  The  drainage  act  of  1912  (Ky. 
St.  |  2380,  subsecs.  1-50),  and  the  drainage  act 
of  1918  (Ky.  St.  Supp.  1918,  §  2380b,  Bubsecs. 
1-61),  were  not  intended  by  the  Legislature 
to  constitute  a  single  system  or  code  of  laws 
on  the  subject  of  organizing  drainage  districts, 
but  are  two  separate  alternative  codes  or  sys- 
tems for  the  reclamation  of  wet  land. — Board 
of  Drainage  Com'rs  of  McCracken  County  v. 
Lang,  218  S.  W.  736. 

€=>I4(1)  (Ky.)  The  jurisdiction  of  the  county 
court,  in  a  proceeding  to  organize  a  drainage 
district  under  the  drainage  act  of  1912  (Ky. 
St  |  2380,  subsecs.  1-60),  does  not  terminate, 
as  it  did  before  the  amendment  (Acts  1918,  c. 
114),  when  the  report  of  the  viewers  is  con- 
firmed, but  continues  until  the  property  own- 
ers have  had  their  day  in  court  upon  the 
question  of  damages,  the  assessment  of  im- 
provement taxes  against  their  'property,  etc; 
jurisdiction  extending  to  the  complete  organi- 
zation of  the  district — Board  of  Drainage 
Com'rs  of  McCracken  County  v.  Lang,  218  S. 
W.   736. 

Either  the  petitioners  or  the  board  of  drain- 
age commissioners  can  have  a  proceeding  be- 
fun  under  the  drainage  act  of  1912  (Ky.  St 
2380,  subsecs.  1-60)  transferred  to  and 
completed  under  the  drainage  act  of  1918  (Ky. 
St.  Supp.  1918,  §  2380b,  subsecs.  1-61),  either 
before  the  viewers  have  reported,  by  asking 
that  their  report  be  made  in  accordance  with 
the  new  act,  or  after  that  report  has  been  filed 
and  confirmed,  by  indicating  to  the  court  their 
desire  that  the  proceeding  thereafter  "pro- 
ceed under  the  provisions  of  this  act" — Id. 
<8=»I4(3)  (Ky.)  Where  petitioners  or  board  of 
drainage  commissioners  indicate  their  desire 
that  a  proceeding  begun  under  the  drainage 
act  of  1912  (Ky.  St.  §  2380,  subsecs.  1-50)  be 
transferred  to  and  completed  under  the  drain- 
age act  of  1918  (Ky.  St.  Supp.  1918,  g  2380b, 
subsecs.  1-61),  no  discretion  is  lodged  in  the 
county  court  to  determine  which  act  should 
apply;  the  option  being  given  clearly  to  the 
petitioners  and  board  of  drainage  commis- 
sioners.—Board  of  Drainage  Com'rs  of  Mc- 
Cracken County  v.  Lang,  218  S.  W.  736. 
c@=>l7  (Ky.)  Drainage  commissioners  appoint- 
ed by  a  county  judge  under  drainage  act  of 
1912  (Ky.  St.  \  2380,  subsecs.  1-50)  could  be 
removed  without  cause  by  the  county  judge, 
even  after  the  amendment  of  1918  (Acts  1918, 
c.  114),  although  the  new  drainage  act  of  1918 
(Ky.  -St.  Supp.  1918,  {  2380b,  subsecs.  1-01) 
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gave  them  new  duties  to  perform,  ae  the  two 
acts  are  to  be  construed  together  to  ascer- 
tain the  rights  and  duties  of  commissioners 
daring  the  interim  between  the  passage  of  the 
new  act  and  the  expiration  of  the  term  of  of- 
fice of  the  commissioners  appointed  under  the 
old  act— Board  of  Drainage  Com'rs  of  Mc- 
Cracken  County  v.  Lang,  218  S.  W.'  736. 

Drainage  commissioners  appointed  by  a  coun- 
ty judge  under  the  drainage  net  of  1912  (Ky. 
St.  |  2880,  subsecs.  1-60),  prior  to  its  amend- 
ment in  1018  (Acts  1918,  c  114),  were  "offi- 
cers" within  the  meaning  of  Const.  1161,  pro- 
hibiting the  extension  of  terms  of  officers,  and 
hence  the  attempted  extension  of  their  terms 
of  office  in  the  new  drainage  act  of  1918  (Ky. 
St.  Supp.  1918,  |  2380b,  subsec.  12)  was  with- 
out effect,  and  such  officers  could  only  hold  to 


eats 


the  expiration  of  the  term  for  which  appoint 
ed  under  the  old  act— Id. 

Drainage  commissioners  appointed  under  the 
drainage  act  of  1912  (Ky.  St.  §  2380,  subsecs. 
1-60),  prior  to  its  amendment  in  1918  (Acts 
1918,  c.  114),  were  required  to  give  bond  in 
the  sum  of  $6,000  after  the  passage  of  the 
drainage  act  of  1918  (Ky.  St.  Supp.  1918,  § 
2380b,  subsecs.  1-61),  and  until  expiration  of 
their  terms,  although  the  latter  act  only  re- 
quires a  bond  of  $2,500.— Id. 
<£=>I8  (Ark.)  The  Greene-Craighead  Drainage 
District,  created  pursuant  to  Special  Act  No. 
413,  Acts  1919,  declaring  that  the  district  was 
organized  for  the  purpose  of  reclaiming  lands 
from  surface  waters  by  the  construction  of  nec- 
essary ditches,  drains,  and  levees,  was  not  au- 
thorized to  construct  an  elaborate  and  expensive 
levee  system  for  the  purpose  of  protecting  the 
lands  against  the  watera  of  the  St.  Francis 
river,  which  it  was  contemplated  would  be 
raised  when  a  swamp  in  an  adjacent  state  was 
drained.— Hicks  v.  Knight,  218  S.  W.  830. 
«=»49  (Mo.App.)  Where  drainage  district  de- 
liberately planned  the  construction  of  the  ditch 
so  that  the  banks  would  cave,  with  the  inten- 
tion that  the  caved-in  material  would  be  re- 
moved by  process  of  erosion  instead  of  by  the 
contractors,  contractors,  after  having  performed 
work  in  accordance  with  plans  and  specifica- 
tions under  their  agreement  to  provide  a  com- 
plete ditch,  were  not  required  to  excavate  the 
caved-in  material  without  receiving  additional 
pay  therefor.— C.  H.  Sternberg  &  Sons  v.  Noda- 
way Drainage  Dist.  No.  2,  218  S.  W.  960. 

In  action  involving  question  of  whether  ob- 
struction of  drainage  ditch  was  due  to  con- 
tractor's failure  to  complete  work,  or  to  exist- 
ence of  caved-in  material  in  ditch,  as  result  of 
plans  adopted  by  district,  with  the  intention 
that  such  material  would  be  removed  by  process 
of  erosion,  findings  covering  such  point  held  in- 
consistent and  contradictory.— Id. 

If  drainage  contractors  left  dams  or  unex- 
cavated  material  in  ditch  in  violation  of  the  con- 
tract, preventing  waters  of  river  from  flowing 
into  ditch  and  eroding  caved-in  material,  they 
could  not  recover  on  the  theory  of  the  substan- 
tial compliance  of  contract,  though  drainage 
board  contemplated  that  banks  of  ditch  should 
cave  in  with  intention  that  caved-in'  material 
sbould  be  removed  by  erosion  of  the  waters  of 
such  river. — Id. 

Where  specifications  for  construction  of  drain- 
age ditch  provided  for  a  supervising  engineer  to 
verify  correctness  of  contractor's  work  and  to 
make  final  decision  thereon,  and  that  the  engi- 
neer's approval  of  work  should  not  diminish 
contractor's  responsibility,  engineer's  periodical 
estimates  of  dirt  excavated  were  binding  only  as 
to  the  amount  of  material  excavated,  and  not  as 
to  performance  of  the  work  according  to  the 
contract.— Id. 

Where  drainage  contract  did  not  require  a 
final  estimate  by  the  supervising  engineer,  a 
final  estimate  by  engineer  accepting  the  work  as 
completed  according  to  the  contract,  plans,  and 
specifications,  would  be  void  as  on  act  not  au- 
thorized by  the  contract— Id. 


DRAMSHOPS. 

See  Intoxicating  liquors. 

DRUGGISTS. 

«=»9  (Mo.App.)  A  seller  of  pads  advertised  as 
constituting  a  rupture  cure  is  liable  for  in- 
jury caused  by  their  use,  if  they  were  sold 
as  being  beneficial  and  harmless  and  used  by 
the  purchaser  as  directed,  where  it  appears 
that  such  pads  contained  deleterious,  irritant, 
and  corrosive  ingredients,  causing  the  pur- 
chaser's injuries,  and  that  the  seller  knew,  or 
should  have  known  through  the  exercise  of  or- 
dinary care,  the  character  of  such  pads.— 
Harmon  v.  Plapao  Laboratories,  218  S.  W. 
701. 

In  action  for  injury  to  a  purchaser  by  the 
use  of  pads  to  cure  rupture,  containing  in- 
jurious Ingredients,  it  was  error  to  instruct 
that,  if  defendant  seller  from  its  own  experi- 
ence believed,  or  had  reason  to  believe,  that 
the  compound  contained  in  the  pads  was  not 
harmful,  and  used  it  with  the  belief  that  it 
was  harmless,  no  recovery  could  be  had;  de- 
fendant's belief  that  the  remedy  was  harmless 
being  no  excuse  for  negligence.— Id. 
*=»  10  (Mo.App.)  In  an  action  for  injuries  from 
the  use  of  pads  sold  by  defendant  as  a  cure  for 
rupture,  because  of  harmful  ingredients,  causing 

Sangrene,  evidence  held  to  make  the  question  of 
efendant's  negligence  one  for  the  jury.— Har- 
mon v.  Plapao  Laboratories,  218  S.  w.  701. 

DRUNKARDS. 

See  Divorce,  <8=»128. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  «=»272-290. 

EASEMENTS. 

X.   CREATION,  EXISTENCE,  AND  TER- 
MINATION. 

<8=>30(2)  (Tex.Civ.App.)  Without  the  inten- 
tion of  abandonment,  the  mere  nonuser  of  an 
easement  created  by  grant  will  not  extinguish 
it.— Henderson  v.  Le  Duke.  218  S.  W.  655. 

Where  a  vendor  of  land  in  a  deed  agreed  to 
"give  a  road  20  feet  wide  from  the  old  Tyler 
road  to  the  S.  E.  corner  of  the  above  tract 
sold  to  the  said  M.,"  and  provided  "said  road 
sold  to  remain  open  permanently,"  but  did  not 
place  any  restrictions  as  to  the  use  in  a  special 
way,  or  for  a  forfeiture,  such  easement  could 
be  devoted  to  pedestrians,  and  failure  to  use 
such  road  for  passage  of  wagons,  was  not  an 
abandonment  or  extinguishment  of  the  ease- 
ment.— Id. 

<8=»32  (Tex.Civ.App.)  Where  a  vendor  of  land 
in  a  deed  agreed  to  "give  a  road  20  feet  wide 
from  the  old  Tyler  road  to  the  S.  E.  corner  of 
the  above  tract  sold  to  the  said  M.,"  and  pro- 
vided "said  road  sold  to  remain  open  perma- 
nently," but  did  not  place  any  restrictions  as 
to  the  use  in  a  special  way,  or  for  a  forfeiture, 
such  easement  could  be  devoted  to  pedestrians, 
and  failure  to  use  such  road  for  passage  of  wag- 
ons was  not  an  abandonment  or  extinguishment 
of  the  easement,  and  adverse  possession  could 
not  be  predicated  thereupon. — Henderson  v.  Le 
Duke,  218  S.  W.  665. 

U.  EXTENT  OF  RIGHT,  USE,  AND 
OBSTRUCTION. 


1(9)  (Tex.Civ.App.)  In  suit  by  plaintiffs, 
who  owned  lot  16  and  a  portion  of  lot  15,  and 
who  alleged  that  they  were  entitled  to  the  use 
of  an  alley  taken  from  a  portion  of  lot  15, 
against  defendant,  who  claimed  that  he  was 
the  owner  of  the  alley  and  who  had  moved  a 
house  thereon,  held,  that  the  court  was  war-' 
ranted  in  granting  preliminary  temporary  in- 
junction.— Boynton  v.  Milmo,  218  S.  W.  510. 
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EJECTMENT. 

See  Quieting  Titie,  <8=>13. 

Z.  RIGHT  OF  ACTION  AND  DE- 
FENSES. 

«=»l  (Tex.Civ.App.)  Suits  for  land  in  eject- 
ment are  possessory  in  their  nature,  whether 
based  on  prior  possession  or  title. — Butler  t. 
Borroum.  218  S.  W.  1115. 

HI.   PLEADING  AND   EVIDENCE. 

<S=>95(1)  (Tex.Civ.App.)  Suits  for  land  in 
ejectment  are  possessory  in  their  nature,  wheth- 
er based  on  prior  possession  or  title;  and  on8 
having  prior  possession  of  land  is  not  required 
to  exhibit  his  full  title  to  recover  against  a 
mere  trespasser.— Butler  v.  Borroum,  218  S.  W. 
1115. 

ELECTION  OF  REMEDIES. 

<3=ll  (Tex.Civ.App.)  Where  plaintiff  sold  a 
saloon  business  to  defendants  and  had  the  not* 
for  the  price  made  payable  to  a  liquor  company 
to  which  he  expected  to  sell  it,  there  was  no 
election  of  remedies,  preventing  suit  on  the  note, 
by  first,  suing  the  liquor  company  for  the  price 
of  the  business  sold,  but  merely  a  mistake  of 
remedy.— Wahl  v.  Kamsey,  218  S.  W.  550. 
<@=I2  (Tex.Civ.App.)  Where  plaintiff  has  two 
inconsistent  remedies  under  a  contract  and 
elects  to  pursue  one  of  them,  but  defendant 
repudiates  his  liability  by  pleading  the  statute 
of  limitation  or  by  similar  plea,  plaintiff  may 
again  elect  and  resort  to  his  other  remedy.— 
Stone  v.  Robinson,  218  S.  W.  5. 

ELECTIONS. 

See  Counties,  <S=»178,  196. 

I.   RIGHT  OF  SUFFRAGE  AND  REGU- 
LATION THEREOF  IN  GENERAL. 

<S=9  (Tex.)  Acts  4th  Called  Sess.  35th  Leg. 
(1918)  c  84,  empowering '  women'  to  vote  at 
primary  elections,  does  not  violate  Const,  art, 
tt,  i  2,  making  only  male  persons  qualified  elec- 
tors at  elections  within  the  state,  since  the 
vjord  "elections"  in  the  Constitution  refers  only 
to  governmental  elections  and  not  to  prelimina- 
ry and  non-governmental'  activities  like  pri- 
mary elections.— Koy  v.  Schneider,  218  S.  W. 
479. 

X.  CONTESTS. 
«=>298(1)  (Ky.)  The  essential  thing  to  deter- 
mine concerning  an  election  lawfully  held  is 
whether  the  result  as  certified  by  the  election 
commissioners  speaks  the  will  of  the  electorate, 
and  an  election  should  always  be  allowed  to 
stand  if  there  is  a  fair  and  practical  way  of 
determining  that  the  result  of  the  election  spoke 
the  will  of  those  legally  participating  or  legally 
entitled  and  desirous  of  participating. — Horning 
v.  Fiscal  Court  of  Caldwell  County,  218  S.  W. 
989. 

ELECTRICITY. 

See  Injunction,  <S=>55,  128. 

EMBEZZLEMENT. 

See  False  Imprisonment,  <S=>15. 

(g=»9  (Ky.)  A  sheriff  is  not  guilty  of  embez- 
zlement where  he  withholds  from  a  county  fees 
illegally  exacted  or  taxes  collected  without  as- 
sessment; for  to  constitute  the  crime  of  em- 
bezzlement the  property  embezzled  must  have 
been  legally  in  custody. — Mason  v.  Cook,  218 
S.  W.  740. 

EMINENT  DOMAIN. 

I.  NATURE,    EXTENT,  AND   DELEGA- 
TION OF  POWER. 

<S=»2(1)  (Tenn.)  Acts  1919,  c.  57,  providing 
that  every  person  convicted  of  a  misdemeanor 


shall  be  required  to  pay,  secure,  or  work  out 
in  addition  to  other  costs  county  and  state 
expense  fees  of  $5  each,  is  not  invalid,  as 
taking  defendant's  property  without  compen- 
sation.—McKee  v.  State.  218  S.  W.  233. 
<8=»2(2)  (Tex.Civ.App.)  The  tick  eradication 
law  of  1917,  requiring  dipping  of  cattle,  is  not 
void  as  authorizing  injury  to  private  property 
for  public  use  without  compensation,  aa  the 
dipping  process  is  harmless  to  the  animals 
when  properly  handled,  and  removes  the  cause 
of  disease.— Page  v.  Tucker,  218  S.  W.  584. 

IT.   COMPENSATION. 

(B)   Talcina"      or      Injuring-      Property      aa 
Groaad  for  Compensation. 

€=>90  (Ky.)  The  depreciation  in  value  of  lots 
from  the  construction  of  a  railroad  about  150 
feet  therefrom,  making  them  less  desirable  for 
residence  purposes,  imposes  no  liability  on  the 
company  in  damages. — Bondurant  v.  Paducah 
&  I.  Ry.  Co.,  218  S.  W.  257. 
<S=>1 19(2)  (Ky.)  A  technical  violation  of  a  lot 
owner's  right  to  the  use  of  dedicated  streets 
and  ways  by  the  construction  of  a  railroad 
gives  no  right  to  damages,  where  her  lots 
had  not  been  damaged;  as  good  or  better 
means  of  ingress  and  egress  having  been  fur- 
nished as  by  the  streets  as  originally  platted. 
—Bondurant  v.  Paducah  &  I.  Ry.  Co.,  218  S. 
W.  257. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Appeal  and  Error,  4=»1173;  Death,  «=» 
18.. 42;  Negligence,  «=»101,  141;  Trial,  «=» 
255. 

EMPLOYERS'  LIABILITY  INSUR- 
ANCE. 

See  Insurance,  <8=534,  539,  '612. 

ENGINEERS. 

See  Drains,  <8=s>49;   Highways,  <8=92. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitutional  Law,  <8=243. 

EQUITY. 

See  Action,  <S=>25;  Appeal  and  Error,  *=» 
662,1009;  Cancellation  of  Instruments ;  Con- 
version; Executors  and  Administrators,  ®-=> 
76;  Injunction;  Marshaling  Assets  and  Se- 
curities; Quieting  Title;  Reformation  of 
Instruments;  Specific  Performance;  Subro- 
gation;   Taxation,   <S=»608;    Trial,    ^=370; 

I.  JURISDICTION,  PRINCIPLES,   AND 

MAXIMS. 

(O   Principle*  and  Maxima  of  Bqnlty. 

$=356  (Ky.)  Equity  looks  not  to  the  manner 
nor  to  the  form,  but  to  the  substance,  of  a 
transaction  and  tie  end  to  be  attained. — Power 
Grocery  Co.  v.  Hinton,  218  S.  W.  1013. 

TV.  PLEADING. 

(G)    «l«riitt(ure,    Verification,    Flllnn-,    and 
Service. 

<g=3l6  (Tenn.)  Where  answers  making  a  gen- 
eral denial  of  the  liability  of  defendant  tenants 
in  equity  are  none  of  them  under  oath,  but 
complainant  lessor  has  waived  answers  under 
oath,  the  answers  will  be  treated  as  general 
denials,  and  as  tendering  the  general  issue  as  at 
law.— Mecklenburg  Real  Estate  Co.  v.  Kyoleum 
Co.,  218  S.  W.  821. 

ERASURE. 

See  Statutes,  <5=»39. 
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Evidence 


ERROR,  WRIT  OF. 

See  Appeal'  and  Error.   .,..;  > 

ESCAPE. 

See  Criminal  Law,  <£=»1131. 

ESTATES. 

See  Descent  and  Distribution;  Executors  and 
Administrators;    Remainders;    Wills. 

ESTOPPEL 

See  Acknowledgment,  <g=»55;  Appeal  and  Er- 
ror, <@=»882,  1036;  ExecutorB  and  Adminis- 
trators, <3=>114;  Homicide,  <S=»177;  Land- 
lord and  Tenant,  <J=»17,  80;  Municipal  Cor- 
porations, <s=>162;  Partnership,  €=»56;  Prin- 
cipal and  Agent,  <S=>99. 

III.   EQUITABLE  ESTOPPEL. 
(A)  Nature  and  Baaentlala  1b  General. 

«=>52  (Tex.Civ.App.)  The  ground  on  which  es- 
toppel proceeds  is  active  or  constructive  fraud 
on  the  part  of  the  person  sought  to  be  estopped. 
—Smith  v.  Roberts,  218  S.  W.  27. 

To  constitute  an  estoppel  by  conduct  there 
must  be  a  false  representation  to  or  a  conceal- 
ment of  material  facte  from  a  party  ignorant 
of  the  matter  with  the  intention  that  such  party 
should  act  thereon,  and  such  party  must  be 
induced  thereby  to  act. — Id. 
<8=»62(3)  (Ky.)  Where  purchasers  of  lands 
from  a  sheriff  who  was  in  default  did  not 
know  of  the  existence  of  a  quietus  which  was 
issued  by  the  fiscal  court  after  the  sheriff  had 
made  settlement  with  the  commissioners  which 
was  erroneous,  such  purchasers  cannot  de- 
feat enforcement  of  the  county's  lien  given  by 
Ky.  St  §  4130,  on  such  land  on  the  theory  that 
the  issuance  of  the  quietus  estopped  the  coun- 
ty from  asserting  its  rights.— Mason  v.  Cook, 
218  S.  W.  740. 

€=362(6)  (Ky.)  A  board  of  education  was  not 
estopped  by  service  of  summons  on  the  coun- 
ty superintendent,  as  its  chairman,  to  have  a 
default  judgment  vacated  where  the  chairman 
negligently  failed  to  present  the  defense  in 
time,  since  neither  the  state  nor  any  of  its 
governmental  agencies  should  be  permitted  to 
suffer  any  loss  that  must  be  borne  by  the  pub- 
lic because  of  tbe  negligence  of  a  public  offi- 
cer.—Clay  County  Board  of  Education  v. 
Lewis,  218  S.  W.  716. 

(B)  GYonnds  of  Batoppel. 

<8=>63  (Tenn.)  Where  defendant  tenants,  in 
face  of  one  demand  by  their  lessor,  took  a  cer- 
tain position,  they  are  not  estopped  from  chang- 
ing such  position  in  subsequent  litigation  by  the 
lessor  against  them  to  enforce  a  different  de- 
mand ;  the  first  having  been  that  they  execute- 
new  leases  for  a  year  after  the  original  term  on 
account  of  their  failure  to  notify  of  desire  to 
terminate,  and  the  second  being  that  they  pay 
the  amount  which  they  would  have  paid  as  ten- 
ants for  such  following  year. — Mecklenburg  Real 
Estate  Co.  v.  Kyoleum  Co.,  218  S.  W.  821. 

The  rule  that  a  party,  having  given  a  reason 
for  bis  conduct  about  a  matter  in  controversy, 
is  estopped  after  litigation  is  begun  from  chang- 
ing his  ground,  is  not  a  rule  of  universal  ap- 
plication, but  is  of  doubtful  application  in  any 
case  unless  the  former  position  is  inconsistent 
with  the  position  adopted  after  litigation,  or 
unless  the  adverse  party  has  been  misled  or  is 
prejudiced  by  the  change  of  attitude.— Id. 
<3=>72  (Ky.)  Where  person  who  drew  check  to 
a  fictitious  person  had  authority  from  maker 
to  so  do,  the  maker  rather  than  the  innocent 
holder  should  in  good  conscience  bear  the  loss 
resultant  upon  the  perfidy  of  the  maker's  chosen 
agent  in  the  application  of  the  funds. — Mueller 
&  Martin  v.  Liberty  Ins.  Bank,  218  S.  W.  465. 


<©=72  (Ky.)  As  between  two  innocent  persons 
the  one  must  suffer  who  by  his  acts  or  laches 
had  made  a  loss  possible.— Power  Grocery  Co. 
v.  Hinton,  218  S.  W.  1013. 

<3=>9I(3)  (Ky.)  Where  county  sheriff,  who,  with 
his  sureties,  was  sued  on  ground  that  he  was 
short  in  his  accounts,  led  his  attorney  to  be- 
lieve that  the  latter  was  authorized  to  com- 
promise the  case,  which  he  did  in  good  faith, 
the  sheriff  cannot,  after  the  sureties  on  bis 
bond  have  changed  their  position  by  satisfy- 
ing the  judgment,  attack  the  aame  on  the 
ground  that  it  was  fraudulent  because  his  at- 
torney was  not  specifically  authorized  to  com- 
promise; for  in  Buch  case  the  sheriffs  delay 
would  estop  him. — Mason  v.  Cook,  218  S.  W. 
740. 

<g=>96  (Tex.Civ.App.)  Negligence  of  defendant 
corporation  in  failing  to  properly  audit  the 
books  of  its  branch,  no  matter  how  obvious, 
must  have  misled  plaintiff  to  its  injury  in  order 
to  be  the  basis  of  an  estoppel.— Guaranty  Bank 
&  Trust  Co.  v.  Beaumont  Cadillac  Co.,  218  S. 
W.  638. 

(IB)   Pleadtnar,     Evidence,    Trial,    and    Re- 
view. 

<S=>H2  (Tcx.Civ.App.)  The  particular  facts  re- 
lied upon  as  constituting  estoppel  should  be 
pleaded  with  reasonable  certainty. — Smith  v. 
Roberts,  218  S.  W.  27. 

EVIDENCE. 

See  Criminal  Law.  *=»308-561;    Depositions; 

New  Trial,  «=»99,  103;   Witnesses. 
For  evidence  as  to  particular  facts  or  issues 

or  in  particular  actions  or  proceedings,  see 

also  the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal  and  Error. 
Reception  at  trial,  see  Criminal  Law,  €=>670- 

673;    Trial,  C=»39-105. 

I.  JUDICIAL  NOTICE. 

9=3(4  (Mo.App.)  The  fact  that  congestion  of 
the  lung  could  be  caused  by  a  blow  is  not  a  mat- 
ter of  common  knowledge,  but  a  scientific  fact 
to  be  shown  by  medical  experts.— Koprivica  v. 
Standard  Ace.  Ins.  Co.,  218  S.  W.  689. 
<g=»l8  (Mo.App.)  In  action  on  accident  policy 
involving  issue  of  whether  insured  on  whom  a 
barrel  full  of  beer  had  fallen  in  fact  died  from 
injury  so  received,  or  from  other  causes,  the 
court  knows  that  the  ordinary  full  beer  barrel 
weighs  about  350  pounds.— Koprivica  v.  Stand- 
ard Ace.  Ins.  Co.,  218  S.  W.  689. 
<S=s>l8  (Tex.)  A  court  cannot  blind  its  eyes  to 
knowledge  of  a  fact  notorious  throughout  its 
jurisdiction,  as  that  cotton  marketed  in  Texas 
in  any  year  differs  in  grade  and  that  its  value 
materially  depends  upon  its  grade. — Brass  v. 
Texarkana  &  Ft.  Smith  Ry.  Co.,  218  S.  W. 
1040. 

<g=>20(2)  (Mo.App.)'  The  courts  judicially  know 
that  the  Director  General  of  Railroads  was  on 
January  10,  1918,  operating  the  Missouri  Pa- 
cific Railway.— Cravens  v.  Hines,  218  8.  W. 
912. 

«=»3I  (Mo.)  The  Supreme  Court  will  take  ju- 
dicial notice  of  the  provisions  of  the  charter 
of  the  city  of  St.  Louis.— State  ex  reL  Boat- 
men's Bank  v.  Reynolds,  218  S.  W.  337. 
®=332  (Tex.Civ.App.)  Courts  do  not  take  judi- 
cial notice  of  city  ordinances. — Keller  v.  West- 
ern Paving  Co.,  218  S.  W.  1077.  ' 
<Jfc=48  (Tex.Civ.App.)  The  court  knows  judi- 
cially that  funds  raised  from  taxes  for  the 
road  and  bridge  fund  of  the  county  may  be  used 
in  defraying  current  expenses  for  improving  and 
maintaining  the  public  highways  unless  appro- 
priate orders  have  been  made  setting  apart  all 
or  apportion  of  it  for  some  other  purpose. — J.  I. 
Case  Threshing  Mach.  Co.  v.  Camp  County,  218 
S.  W.  1. 
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XX.  PRESUMPTIONS. 

<f^=>54  (Mo.App.)  An  inference  must  be  drawn 
from  facts  and  cannot  be  based  on  another  in- 
ference.— Kilroy  v.  Charles  L.  Crane  Agency 
Co.,  218  S.  W  425. 

A  presumption  cannot  be  based  on  a  pre- 
sumption, but  must  arise  from  the  facts. — Id. 
<£=>65  (Tex.Civ.App.)  A  bank,  purchasing  road 
bonds  under  Loc.  &  Sp.  Acts  33d  Leg.  (1913) 
c.  70,  providing  that  such  bonds  be  sold  to 
the  highest  bidder  for  cash,  must  be  held  as 
matter  of  law  to  know  that  a  sale  and  pur- 
chase of  the  bonds  partly  on  credit,  or  de- 
ferred installment  payments,  was  in  violation 
of  the  law  and  void. — People's  Guaranty  State 
Bank  of  Tyler  v.  Castle;  218  S.  W.  519. 
4£=>7I  (Ky.)  Where  a  letter  is  properly  ad- 
dressed and  mailed  with  postage  prepaid,  there 
is  a  presumption  that  it  was  received  by  the 
addressee  as  soon  as  it  could  be  transmitted 
to  him  in  the  usual  course  of  the  mails,  but 
such  presumption  may  be  rebutted  by  evidence 
that  it  was  not  in  fact  received. — Home  Ins. 
Co.  of  New  York  v.  Roll,  218  S.  W.  471. 
«=»7I  (Mo.App.)  Testimony  that  a  letter  ac- 
cepting an  offer  to  list  property  for  sale  was 
placed  on  a  desk  where  in  the  regular  custom  of 
the  conduct  of  the  business  it  would  have 'been 
mailed  is  not  sufficient  proof  of  mailing  to 
raise  the  presumption  that  the  letter  was  re- 
ceived by  the  addressee.— Collins  v.  Hoover,  218 
S.  W.  940. 

<3=>72  (Mo.App.)  In  action  against  railroad  for 
damages  to  shipment,  defended  upon  ground 
that  no  notice  of  claim  for  loss  and  damages 
was  given  within  four  months  after  delivery, 
as  required  by  bill  of  lading,  shipper's  evidence 
that  he  sent  a  telegram  to  railroad's  agent, 
giving  the  required  notice,  held  insufficient  to 
establish  the  presumption  that  the  railroad  re- 
ceived the  notice,  where  evidence  showed  that 
shipper's  employe,  who  was  not  called  as  a  wit- 
ness, had  telephoned  the  message,  and  where 
there  was  no  evidence  as  to  identity  of  person 
at  other  end  of  telephone  who  took  the  message; 
such  evidence  being  insufficient  to  show  that 
message  was  Bent.— Twohig  v.  Denver  &  R.  G. 
R.  Co.,  218  S.  W.  897. 

<S=82  (Ark.)  Where  a  court  of  record,  assem- 
bled at  the  place  authorized  by  law,  assumes  to 
function  as  a  court,  it  is  presumed,  until  the 
contrary  appears,  that  the  proceedings  are  reg- 
ular and  proper,  but  the  presumption  may  be 
overcome  by  other  portions  of  the  record  show- 
ing that  the  court  was  not  regularly  in  session. — 
Taylor  v.  Georgia  State  Savings  Ass'n,  218  S. 
W.  180. 

<3=83(1)  (Tex.Civ.App.)  The  legal  presumption 
prevails,  in  the  absence  of 'contrary  proof,  that 

Enblic  officers  have  not  culpably  neglected,  but- 
ave  properly  performed,  their  official  duties, 
and  that  their  acts  are  regular  and  in  compli- 
ance with  law.— City  of  San  Antonio  v.  New- 
nam,  218  S.  W.  128. 

<S=89  (Ky.)  Where  a  letter  is  properly  ad- 
dressed and  mailed  with  postage  prepaid,  there 
is  a  presumption  that  it  was  received  by  the 
addressee  as  soon  as  it  could  be  transmitted  to 
him  in  the  usual  course  of  the  mails,  but  such 
presumption  may  be  rebutted  by  evidence  that 
it  was  not  in  fact  received. — Home  Ins.  Co.  of 
New  York  v.  Roll,  218  S.  W.  471. 
<g=>89  (Mo.App.)  Presumptions  of  fact  proceed- 
ing from  other  facts  in  proof  are  rebuttable  or 
disputable  as  a  matter  of  course,  and,  since 
they  merely  amount  to  an  assumption  of  what 
may  be  true,  may  be  entirely  overcome  or  re- 
moved from  the  case  by  competent  proof  going 
to  supply  the  fact  presumed. — Koprivica  v. 
Standard  Ace.  Ins.  Co.,  218  S.  W.  689. 

HI.   BURDEN    OF    PROOF. 

€=391  (Ark.)  The  burden  of  proof  is  prima  facie 
on  the  plaintiff  to  establish  the  affirmative  alle- 
gations of  the  complaint. — Holland  v.  Bonner, 
218  S.  W.  665. 


IV.  RELEVANCY,  MATERIALITY.  AND 

COMPETENCY  IN   GENERAL. 
(A)  Facta  In  line  and  Relevant  to  Issues. 

<3=>II7  (Ter.Civ.App.)  A  party  should  not  be 
permitted  to  introduce  prejudicial  and  irrele- 
vant evidence  upon  a  mere  speculation  that  it 
might  become  relevant.— Walker  v.  Kellar,  218 
S.  W.  792. 

(B)  Res  Gestae. 

«=»II9(1)  (Ky.)  In  an  action  against  Pullman 
Company  for  damages  for  negligence,  in  that 
plaintiff  was  assaulted  three  specific  times  by 
an  unknown  person  while  in  her  berth,  testi- 
mony as  to  rudeness  of  the  conductor  and  an 
evil  look  of  the  porter  were  not  so  connected 
with  the  issuable  facts  as  to  form  a  part  of 
the  same  transaction  or  subject-matter  as  to 
make  them  relevant  to  the  facts.— Pullman  Co. 
v.  Pulliam,  218  S.  W.  1005. 
<8=»I2I(1)  (Tex.Civ.App.)  Declarations  made 
by  the  original  surveyor  of  land  at  the  time 
of  the  survey  might  be  admissible  in  a  bound- 
ary suit  as  res  gesta?,  even  if  the  surveyor 
were  living.— Brooks  v.  Slaughter,  21S  S.  W. 
632. 

«=>I23<3)  (Tex.Civ.App.)  Testimony  that  the 
insurance  agent,  who  contracted  by  parol  to 
furnish  plaintiff  insurance,  without  designating 
any  of  the  companies  designated  by  him,  on  the 
day  after  the  fire,  told  plaintiff  that  if  he  had 
written  a  policy  on  the  day  of  the  agreement, 
he  would  have  written  it  in  defendant  company, 
held  hearsay,  not  a  part  of  the  res  gestae,  and 
having  reference  to  a  past  transaction. — Grimea 
v.  Virginia  Fire  A  Marine  Ins.  Co.,  218  S.  W. 
810. 

<8=s>l23(ll)  (Ky.)  Telephone  conversation  be- 
tween injured  passenger  and  motorman  of 
street  car  more  than  a  year  after  the  accident 
was  not  admissible  as  part  of  the  res  gestae. — 
South  Covington  &  C.  Ry.  Co.  v.  Goldsmith, 
21S  S.  W.  286. 

(C)   Similar  Facts  and  Transactions. 

®=»I34  (Tex.CIv.App.)  When  the  intention 
with  which  an  act  is  done  is  in  issue,  evidence 
of  other  acts  of  the  party  is  admissible,  but 
such  acts  must  be  of  a  similar  nature  and  so 
connected  with  the  transaction  under  considera- 
tion in  point  of  time  so  that  they  may  be  re- 
garded as  part  of  the  system.— Smith  v.  Rob- 
erts  218  S  W  27 

<&=>'l35(l)  (Tex.Civ.App.)  When  the  intent  with 
which  a  fraudulent  act  is  done  becomes  ma- 
terial, it  is  competent  to  resort  to  other  fraud- 
ulent acts,  precisely  similar,  to  ascertain  the 
real  purpose  moving  the  perpetrator  of  the 
wrong,  by  measuring  him  by  the  standard  of 
his  similar  frauds  connected  in  point  of  time 
with  the  transaction  under  investigation,  sys- 
tematically indulged  in  by  him  with  respect  to 
other  parties  similarly  situated. — Goree  v. 
Uvalde  Nat.  Bank,  218  S.  W.  620. 
-  In  a  bank's  suit  on  a  note,  wherein  defend- 
ant maker  did  not  claim  that  his  signature 
was  forged,  but  only  that  the  amount  written 
in  by  the  bank's  cashier,  who  had  full  author- 
ity from  defendant  to  fill  such  blank  to  cover 
an  overdraft,  was  fraudulent,  testimony  of  a 
witness  that  other  fraudulent  entries,  uncon- 
nected with  defendant  and  his  note,  were 
found  in  the  books  of  the  bank,  and  had  been 
made  by  the  cashier,  held  inadmissible  as  ir- 
relevant—Id. 

V.   BEST  AND  SECONDARY  EVI- 
DENCE. 

<8=»  158(3)  (Tex.Civ.App.)  In  trespass  to  try  ti- 
tle there  was  no  error  in  refusing  to  allow  a 
witness  to  testify  that  the  lands  involved  were 
regarded  by  the  entire  family  of  the  defendant 
and  plaintiff  as  being  owned  by  plaintiff,  and 
not  by  defendant;  titles  to  lands  being  fixed 
by  deeds  and  other  muniments  of  title. — Vaello 
v.  Rodriguez,  218  S.  W.  1082. 
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158(16)  (Ark.)  Tai  receipts  are  the  beat  ev- 
idence of  payment  of  taxes.— Laughlin  v.  Fish- 
er, 21S  S.  W.  199. 

«=>l 58(26)  (Tex.Giv.App.)  In  shipper's  action 
for  damage  to  live  stock,  testimony  as  to 
contents  of  official  Railway  Equipment  Regis- 
ter was  not  admissible  to  prove  capacity  of 
cars,  over  objection  that  it  was  not  best  evi- 
dence.—Panhandle  &  S.  F.  Ry.  Co.  v.  San- 
derson, 218  S.  W.  640. 

<3=>l  81  (Tex.Civ.App.)  In  an  action  by  a  pav- 
ing contractor  for  damages  against  the  seller 
of  a  defective  cement  mixer,  copies  of  the 
written  contracts  between  plaintiff  and  the 
city  for  paving  held  admissible  in  evidence 
over  objection  that  they  were  secondary  evi- 
dence; proper  predicate  having  been  laid  by 
the  testimony  of  the  mayor  of  the  city  that  the 
contracts  introduced  were  the  reduction  to 
writing  of  those  awarded  plaintiff,  etc. — Stand- 
ard Scale  &  Supply  Co.  v.  Chapin,  218  S.  W. 
645. 

«3=»I84  (Mo.App.)  Testimony  that  the  writer 
of  a  letter  accepting  an  offer  to  list  land  for 
sale  could  not  remember  addressing  the  en- 
velope, but  believed  that  he  properly  directed 
it  and  that  he  had  placed  it  where  bv  custom 
it  would  have  been  mailed,  is  insufficient  to 
authorize  admission  of  a  copy  of  the  letter  in 
evidence  against  addressee.— Collins  v.  Hoover, 
218  S.  W.  940. 

VH.  ADMISSIONS. 

(A)  Haitnre,  Form,  and  Incidents  In  Gen- 
eral. 

$=9210  (Mo.App.)  A  deposition  of  one  of  the 
defendants  was  admissible  as  part  of  plaintiffs 
case  in  chief,  as  an  admission  against  interest. 
—Hutchinson  v.  Sunshine  Oil  Co.,  218  S.  W. 
951. 

(D)  Hy  Agents  or  Other  Representatives. 

4t=»243(7)  (Ark.)  If  agreement  for  settlement 
of  disputed  claim  was  within  scope,  or  apparent 
scope,  of  authority  of  defendants  agent,  defend- 
ants were  bound  by  it;  but  they  were  not 
bound  by  his  subsequent  admissions  concerning 
the  transaction,  which  admissions  were  made 
when  he  was  not  the  active  agent  of  defendants. 
—Arkansas  Anthracite  Coal  &  Land  Co.  v. 
Dunlap,  218  S.  W.  839. 

o)=3244(l)  (Ky.)  Admissions  and  declarations  of 
the  officers  and  agents  of  a  corporation  are  ad- 
missible as  evidence  against  it  only  while  such 
officers  and  agents  are  acting  for  the  corpora- 
tion and  within  the  scope  or  apparent  scope  of 
their  authority. — Caddy  Oil  Co.  v.  Sommer, 
218  S.  W.  288. 

vm.  DECLARATIONS. 

(A)   lfatnre,  Fornr,   and   Incidents  In   Gen- 
eral. 

<8=>27l(6)  (Tex.Civ.App.)  In  trespass  to  try  ti- 
tle, a  conversation  between  defendant  and  plain- 
tiffs attorney  in  which  defendant  stated  she 
intended  to  convey  one  half  of  a  store  to  plain- 
tiff and  give  him  the  other  half  held  properly 
admitted  over  objection  that  it  was  self-serving. 
Vaello  v.  Rodriguez,  218  S.  W.  1082. 

IX.   HEARSAY. 

«3=s>3l4(l)  fTex.Civ.App.)  Testimony  of  a  wit- 
ness, "I  was  not  present  when  the  note  was 
transferred  from  D.'s  attorney  to  Mrs.  W. 
through  O.,"  held  not  objectionable  as  hearsay, 
as  it  could  not  reasonably  be  thought  that  the 
trial  court  gave  such  testimony  any  other  pro- 
bative force  than  that  "witness  was  not  pres- 
ent" at  the  alleged  occurrence.— Dalby  v.  Wall, 
218  S.  W.  46. 

(3=314(2)  (Ky.)  In  an  action  by  a  passenger 
on  a  tram,  who  claimed  that  a  growth  in  her 
eye  resulted  from  the  organ  being  struck  by  a 
cinder  while  she  was  riding  on  defendant's  train, 
testimony  that  a  specialist,  on  being  consulted 

218  S.W.-74 


by  the  passenger  and  being  told  that  she  had 
gotten  a  cinder  in  her  eye,  stated  that  it  was 
more  than  likely  the  cause  of  her  trouble,  is 
hearsay  and  inadmissible.— Louisville  &  N.  R. 
Co.  v.  Roberts,  218  S.  W.  713. 
«=»3I7(1)  (Ark.)  In  an  action  by  a  broker  for 
commission  for  the  sale  of  lands,  evidence  of  his 
conversation  with  one  to  whom  he  claimed  to 
have  sold  the  lands  was'  admissible  against 
objections  that  it  was  hearsay.— Hinkle  v.  Las- 
siter,  218  S.  W.  825. 

«=»3I7(2)  (Tex.Civ.App.)  Declarations  made 
by  the  original  surveyor  of  land  at  the  time 
of  the  survey  might  be  admissible  in  a  bound- 
ary suit  as  res  gestae,  even  if  the  surveyor 
were  living,  but  such  declarations  subsequently 
made  are  hearsay,  and  to  be  admissible  must 
be  brought  within  some  recognized  exception 
to  the  hearsay  rule.— Brooks  v.  Slaughter,  218 
S.  W.  682. 

<S=»3I7(4)  (Tex.Civ.App.)  In  a  bank's  suit  on  a 
note  given  to  cover  overdrafts,  defendant 
claiming  that  the  cashier  of  the  bank  had 
fraudulently  filled  in  the  amount  of  the  note, 
which  had  been  left  blank,  testimony  of  a  wit- 
ness, not  from  personal  knowledge,  but  as  to 
what  the  books  of  the  bank  purported  to  show, 
as  to  forgeries  and  false  entries  in  respect  to 
the  accounts  of  third  persons  made  by  the 
cashier,  held  inadmissible  as  hearsay. — Goree 
v.  Uvalde  Nat.  Bank,  218  S.  W.  -620. 
<&=>3I7(4)  (Tex.Civ.App.)  Testimony  that  the 
insurance  agent  who  contracted  by  parol  to 
furnish  plaintiff  insurance  without  designating 
any  of  the  companies  designated  by  him,  on 
the  day  after  the  Are,  told  plaintiff  that,  if  he 
had  written  a  policy  on  the  day  of  the  agree- 
ment he  would  have  written  it  in  defendant 
company,  held  hearsay. — Crimes  v.  Virginia  Fire 
&  Marine  Ins.  Co.,  218  S.  W.  810. 

X.   DOCUMENTARY   EVIDENCE. 
(C)  Private  Writing*  and  Publications. 

<8=»353(3)  CTex.Civ.App.)  Where  land  was  con- 
veyed to  "Sheldon  E.  Bell,"  and  there  appeared 
in  plaintiffs  chain  of  title  a  conveyance  from 
"E.  S.  Bell,"  made  shortly  thereafter,  which 
referred  to  a  conveyance  by  the  original  gran- 
tor, held,  that  the  recitals  in  the  two  deeds, 
both  of  which  were  ancient  documents,  as  to 
the  name  of  the  grantor,  were  admissible  in  ev- 
idence.—Dittman  v.  Cornelius,  218  S.  W.  109. 

(D)    Production,   Authentication,    and  Ef- 
fect. 

<8=>383(7)  (Tex.Civ.App.)  Where  land  was  con- 
veyed to  "Sheldon  E.  Bell,"  and  there  appeared 
in  plaintiff's  chain  of  title  a  conveyance  from 
"E.  S.  Bell,"  made  shortly  thereafter,  which 
referred  to  a  conveyance  by  the  original  gran- 
tor, held  that,  while  the  recitals  in  the  two 
deeds,  both  of  which  were  ancient  documents,  as 
to  the  name  of  the  grantor,  were  admissible  in 
evidence,  they  were  not  conclusive  that  "Shel- 
don B.  Bell"  and  "E.  S.  Bell"  were  the  same 
persons.— Dittman  v.  Cornelius,  218  S.  W.  109. 

XX.    PAROL  OR  EXTRINSIC  EVIDENCE 
AFFECTING  WRITINGS. 

(A)   Contradicting,  Varying-,  or  Adding  to 
Terms  of  written  inmtrument. 

<g=>4l3  (Ark.)  Contract  for  the  sale  of  flour 
having  failed  to  show  that  the  sale  was  by 
sample,  or  that  the  flour  was  to  be  equal  in 
quality  to  other  flour  kept  in  stock  by  the 
buyers,  or  that  it  was  to  be  satisfactory  to 
them,  in  the  seller's  action  for  failure  to  take 
flour  it  was  error  to  permit  the  buyers  to  in- 
troduce parol  evidence  in  regard  to  such  mat- 
ters, and  that  the  seller's  salesman  told  them 
that  if  the  price  of  the  flour  declined  they 
might  countermand  the  order;  such  testimony 
varying  the  terms  of  the  written  order  or  con- 


Digitized  by 


Google 


ETiden.ee 


218  SOUTHWESTERN  REPORTER 


1170 


tract.— Sweet  Springs  Milling  Co.  v.  Gentry, 
Buchanan  &  Co.,  218  S.  W.  380. 

(B)   Invalidating;  Written  Instrument. 

©=432  (Ark.)  Plaintiff  cannot  show,  to  defeat 
his  conveyance  to  a  partnership  composed  of 
himself  and  defendant,  failure  to  perform  a 
consideration  not  expressed  in  the  deed  it- 
self.—Green  v.  Mulkey,  218  S.  W.  201. 

(C)    Separate    or   Subsequent    Oral    Agree- 
ment. 

©=441(11)  (Tex.Civ.App.)  In  a  life  insurance 
company's  action  on  assigned  lien  notes  secured 
by  its  policies  also  on  a  policy  loan  note,  de- 
fendant s  oral  testimony,  that  at  the  time  of 
execution  of  the  last  note  it  was  agreed  be- 
tween him  and  plaintiff  company  that  the 
amount  collected  on  a  policy  should  be  first 
applied  to  payment  of  a  balance  due  on  a  prior 
vendor's  lien  note,  held  inadmissible  as  varying 
the  written  contract  between  the  parties  ana 
contradicting  its  legal  effect.— Slaughter  v.  Tex- 
as Life  Ins.  Co.,  218  S.  W.  1109. 
©=443(1)  (Ark.)  In  case  of  a  Bale  of  personal 
property  a  warranty  of  its  quality  is  a  part  of 
the  contract  of  sale,  not  a  separate  and  inde- 
pendent collateral  contract,  and  proof  of  such 
warranty  cannot  be  added  to  the  written  agree- 
ment by  parol  evidence. — Sweet  Springs  Mill- 
ing Co.  v.  Gentry,  Buchanan  &  Co.,  218  S.  W. 


(D)   Construction   or    Application    of   Lin- 
a-uaare  of  Written  Instrument. 

©=448  (Mo.ApD.)  Where  a  contract  as  to  de- 
livery of  possession  of  certain  lands  immediately 
after  wheat  threshing,  which  was  to  be  done 
as  soon  as  practicable  after  harvesting,  was  in 
writing  and  unambiguous,  it  was  not  error  in 
an  action  for  breach  to  exclude  conversations 
leading  up  to  the  making  of  the  contract. — 
Milcm  v.  McCullough,  218  S.  W.  983. 
©=448  (Tex.Civ.App.)  Where  a  note  sued  on 
is  not  ambiguous,  it  cannot  be  varied  by  parol 
evidence.— Stamps  v.  Piatt,  218  S.  W.  47. 
©=450(8)  (Ark.)  It  cannot  be  said  as  a  matter 
of  law  that  the  words  "personal  effects"  in  a 
contract  of  sale  of  a  hotel,  "It  is  understood 
and  agreed  by  us  that  all  equipment  and  fur- 
nishings now  in  and  around  said  house  are  to 
go  to  H.  for  the  consideration  of  $4,000,  as 
above  stated,  except  the  own  personal  effects 
of  said  E. ;  in  other  words,  the  hotel  is  to  be 
left  fully  equipped  for  business  as  it  now 
stands,"  may  be  restricted  to  mean  such  tangi- 
ble property  as  is  worn  or  carried  about  the 
person,  and  parol  evidence  was  admissible  tend- 
ing to  show  that  the  furnishings  and  equipment 
of  two  rooms  occupied  by  E.  were  not  intended 
to  pass  under  the  Bale. — Ellege  v.  Henderson, 
218  S.  W.  831. 

©=452  (Ark.)  Ordinarily  it  is  the  duty  of  the 
court  to  construe  a  written  contract  and  de- 
clare its  meaning  to  the  jury,  but,  where  the 
contract  contains  words  of  latent  ambiguity, 
oral  testimony  is  admissible  to  explain  the 
meaning  of  such  words. — Ellege  v.  Henderson, 
218  S.  W  831. 

€=»457  (Tex.Civ.App.)  Testimony  is  admissi- 
ble as  to  the  meaning  of  provisions  of  a  writ- 
ten contract  of  sale  of  Hnters,  they  being  am- 
biguous, in  the  sense  that  their  meaning  is  not 
clear  to  one  not  familiar  with  the  preparation 
of  and  dealing  in  cotton  seed  mill  products- 
Dallas  Waste  Mills  v.  Early-Foster  Co.,  218 
S.  W.  515. 

XH.   OPINION  EVIDENCE. 

(A)     Conclusions    and    Opinions     of    Wit- 
nesses In  General. 

€=3*70  (Tex.Civ.App.)  Opinion  testimony  of 
qualified  witnesses  on  questions  of  fact  is  ad- 
missible, but  opinions  partaking  of  the  nature 
both  of  fact  and  law  are  not  admissible,  and 
admission  or  exclusion  of  such  opinions  is  for 
the  trial  court,  in  the  exercise  of  discretion. 


—Panhandle  &  S.  F.  Ry.  Co.  v.  Sanderson,  218 
S.  W.  540. 

©=471(2)  (Tex.CivApp.)  A  witness  may  tes- 
tify that  people  he  talked  to  were  mad,  but 
when  he  undertakes  to  tell  what  made  them 
mad  he  enters  the  realm  of  opinion  evidence.— 
Walker  v.  Kellar,  218  S.  W.  792. 
©=471(6)  (Ark.)  Where  a  witness,  after  hear- 
ing a  conversation  between  a  broker  and  the 
purchaser,  knew  that  the  broker  had  effected 
the  sale,  the  witness'  testimony  that  the  broker 
sold  the  land  is  a  statement  of  an  ultimate  fact, 
and  not  a  conclusion. — Hinkle  v.  Lassiter,  218 
S.  W.  825. 

■3=471(12)  (Tex.CiY.App.)  Testimony  of  one 
who  was  tarred  and  feathered  by  a  group  of 
citizens  that  a  certain  citizen  "was  the  man 
that  was  presiding  during  the  trial"  was  not  ob- 
jectionable as  being  a  conclusion. — Walker  v. 
Kellar.  218  S.  W.  792. 

©=471(24)  (Tex.Civ.App.)  A  witness  may  tes- 
tify that  people  he  talked  to  were  mad,  but  when 
he  undertakes  to  tell  what  made  them  mad  he 
enters  the  realm  of  opinion  evidence. — Walker 
y.  Kellarj218  S.  W.  792. 

©=471(26)  (MovApp.)  In  replevin  action  in- 
volving question  of  whether  the  property  in 
controversy  belongs  to  husband  or  wife,  testi- 
mony of  former  owner  of  property  that  he  "un- 
derstood" that  it  was  husband's  car  for  which 
he  traded  the  property  held  not  objectionable 
as  proving  title  by  stating  a  conclusion,  being 
mere  statement  of  witness  that  he  had  no  in- 
formation that  it  was  wife's  car  he  was  trad- 
ing for.— Baird  v.  Wilks,  218  S.  W.  918. 
©=47 1  (28)  (Ky.)  In  proceedings  of  forcible  de- 
tainer, where  defendant's  counsel  asked  him 
whether  a  contract  for  a  second  year's  letting 
had  been  made  between  him  and  plaintiff  land- 
lord, to  which  he  gave  an  affirmative  answer, 
the  answer  was  ineffective  as  a  mere  conclu- 
sion.—Gault  t.  Carpenter,  218  S.  W.  254. 
©=471(29)  (Ark.)  A  witness  tannot  state  as  a 
conclusion  a  particular  legal  status,  but  that  rule 
will  not  prevent  a  witness  in  an  action  by  a 
broker  to  recover  commissions  from  stating  that 
the  broker  had  sold  the  land.— Hinkle  v.  Las- 
siter, 218  S.  W.  825. 

©=501(5)  (Mo.App.)  In  an  action  for  the  value 
of  mules  struck  by  a  railway  motorcar,  where 
the  statements  of  absent  witnesses  were  ad- 
mitted as  representing  what  they  would  testify 
if  present,  a  statement  therein  that  defendant's 
agents  and  servants  could  have  seen  the  mules 
before  they  ran  on  a  trestle  was  properly  strick- 
en as  a  conclusion,  when  not  accompanied  by 
facts  showing  that  the  mules  were  ever  at  a 
place  where  they  could  have  been  seen  before 
they  went  on  the  trestle. — Garrett  v.  Deering 
Southwestern  Ry.,  218  S.  W.  894. 

(B)  Subjects  of  Expert  Testimony. 

©=529  (Tex.Civ.App.)  In  action  for  damage 
to  live  stock  shipment,  testimony  of  witnesses 
who  were  shown  to  have  had  experience  in 
shipping  cattle  as  to  effect  on  cattle  of  long 
distance  transportation  held  admissible. — Pan- 
handle &  S.  F\  Ry.  Co.  v.  Sanderson,  218  S. 
W.  540. 

(C)  Competency  of  Experts. 

©=537  (Mo.App.)  In  action  for  damages  to 
shipment  of  live  stock  due  to  rough  handling 
and  exposure  to  the  weather,  a  stockman  of 
several  years'  experience,  testifying  that  in  bis 
opinion  the  cattle  were  not  too  weak  to  ship, 
held  qualified  as  an  expert. — Cravens  v.  Hin.es, 
218  S.  W.  912. 

(D)  Examination  of  Experts. 

©=3553(4)  (Tex.Civ.App.)  In  an  action  by  pas- 
senger who  claimed  that,  as  a  result  of  waiting 
for  a  train  in  a  cold  station,  he  contracted  la 
grippe  which  resulted  in  pneumonia  and  tuber- 
culosis, hypothetical  question  to  a  medical  ex- 
pert Iteld  not  objectionable  as  assuming  facts 
not  proven  and  not  corresponding  to  the  facts 
shown   and   calling   for  speculative  or  conjee- 
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tural  answer.— Texas  ft  P.  Ry.  Oo.  v.  Shaw,  218 
S.  W.  814. 

<8=557  (Mo.App.)  In  action  for  death  of  an  in- 
fant son,  who  while  crossing  the  street  was 
run  over  and  killed  by  defendant's  automobile, 
one  of  defenses  being  that  chauffeur  could  not, 
by  exercise  of  reasonable  care,  have  seen  the 
son  in  time  to  have  prevented  the  accident, 
held,  there  was  no  error  in  permitting  an  ex- 
pert witness  to  state  his  conclusion  from  an 
experiment  as  to  what  obstruction  a  telephone 
pole  near  the  curb  line  was  to  a  view  of  the 
street  in  question. — Linstroth  y.  Peper,  218 
S.  W.  431, 

<8=>558(10)  (Mo.App.)  In  action  for  death  of 
an  infant  son,  who  while  crossing  •  street  was 
run  over  and  killed  by  defendant's  automobile, 
one  of  defenses  being  that  chauffeur  could  not, 
by  exercise  of  reasonable  care,  have  seen  the 
son  in  time  to  have  prevented  the  accident, 
heUL,  there  was  no  error  in  permitting  an  ex- 
pert witness  to  state  his  conclusion  from  an 
experiment  as  to  what  obstruction  a  telephone 
pole  near  the  curb  line  was  to  a  view  of  the 
street  in  question,  and  the  adverse  party  could 
test  the  conclusion  so  stated.— I/instroth  v. 
Peper,  218  S.  W.  431. 

(F)   Effect  of  Opinion  BvM»ct. 

«=»568(4)  (Tex.Civ.App.)  Where  testimony  of 
plaintiff,  in  an  action  to  recover  on  a  quantum 
meruit,  was  that  he  put  in  80  days'  work  and 
that  he  had  been  accustomed  theretofore  to 
charge  $3.50  per  day  for  such  labor  and  had 
previously  worked  for  the  defendant  and  charg- 
ed ber  at  this  rate,  jury  was  not  bound  to 
adopt  such  estimate  of  the  value  of  plaintiff's 
.  services,  although  uncontradicted.— Buchanan 
v.  Bowles,  218  S.  W.  652. 

XTV.   WEIGHT  AND  SUFFICIENCY. 

<@=»588  (Tex.Civ.App.)  The  trial  court  is  not 
bound  to  find  in  accordance  with  testimony  if 
he  believed  it  to  be  contradicted  by  circum- 
stances—Friemel  v.  Coker,  218  S.  W.  1106. 
<3=>590  (Mo.App.)  Where  plaintiff's  right  to 
recover  is  put  in  issue,  and  the  evidence  in  his 
favor  conies  from  interested  witnesses  and 
leaves  a  well-grounded  suspicion  as  to  his 
truthfulness  or  is  such  that  the  jury  has  a  right 
to  say  that  it  is  inherently  weak  or  improbable, 
then  the  jury  has  a  right  to  disbelieve  and  re- 
ject such  evidence  and  find  for  defendant.— 
Baird  v.  Wilks,  218  S.  W.  918. 
$=>590  (Tex.Civ.App.)  The  trial  court,  having 
a  right  to  pass  on  the  credibility  and  interest 
of  witnesses,  was  not  compelled  to  accept  as 
true  their  statements  denying  they  had  given 
attorneys  any  authority  to  enter  into  agree- 
ment for  judgment. — Pierce  v.  Foreign  Mission 
Board  of  Southern  Baptist  Convention,  218  S. 
W.  140. 

<3=>598(2)  (Mo.App.)  In  a  broker's  action  for 
commissions,  defendant's  uncorroborated  testi- 
mony that  he  did  not  employ  plaintiffs  was  sub- 
stantial evidence  supporting  a  verdict  in  his 
favor,  though  contradicted  by  the  testimony  of 
three  witnesses  in  favor  of  plaintiffs ;  the  num- 
ber of  witnesses  not  being  decisive  of  the  ques- 
tion of  weight.— Schwabe  v.  Estes,  218  S.  W. 
908. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  <©=>499,  544,  683,  835; 
Criminal  Law,  @=10S8,  1090,  1091,  1092, 
1095,  1099. 

EXECUTION. 

See  Appeal  and  Error,  <S=»1116;  Divorce,  e=> 
216,  263;  Husband  and  Wife,  «=»146%,  156. 

V.    STAT,  QUASHING,  VACATING,  AND 
RELIEF    AGAINST   EXECUTION. 

<8=>I63  (Mo.App.)  Rev.  St.  1909,  §  2244,  re- 
quiring that  petition  to  judge  to  stay  or  quash 


execution  be  verified,' does  not  apply  to  ordinary 
motions  in  open  court  in  term  time  to  quash 
execution.— State  ex  rel.  Jones  v.  Howe  Scale 
Co.  of  Illinois.  218  S.  W.  359. 

vn.  SALE. 

(A)   Manner,    Conduct,   Validity,    and   Con- 
firming; or  Vacating. 

<g=220  (Ark.)  Under  Kirby's  Dig.  {  3275,  and 
Acts  1881,  p.  21  (Acts  1911,  p.  161),  sales  of 
land  in  the  Western  District  of  Clay  county 
under  execution  are  to  be  made  at  the  court- 
house door  in  that  district,  the  words  "judicial 
sales,"  as  used  in  the  statute  dividing  Clay 
county  into  two  districts,  embracing  execution 
sales.— Taylor  v.  Georgia  State  Savings  Ass'n, 
218  S.  W.  180. 

43=>22l  (Tex.Civ.App.)  An  execution  sale  may 
be  made  at  any  time  between  11  and  12  o'clock 
under  a  notice  that  it  will  be  made  at  11 
o'clock.— Wagner  v.  Hudler,  218  S.  W.  100. 
€=»226  (Tex.Civ.App.)  The  sheriff  in  selling 
property  under  execution  is  merely  the  agent 
of  the  creditor  and  debtor,  -and  it  is  his  duty 
to  secure  the  best  results  for  both. — Wagner 
v.  Hudler,  218  S.  W.  100. 
<S=>244  (Tex.Civ.App.)  A  judgment  creditor 
was  entitled  to  have  an  execution  sale  for  an 
inadequate  price  set  aside  for  defects  and  ir- 
regularities, where  her  attorney  had  told  the 
sheriff  that  he  would  be  present,  but  the  sheriff, 
knowing  that  an  effort  to  settle  was  being  made, 
and  without  ascertaining  why  the  attorney 
failed  to  appear,  sold  the  property  during  a 
heavy  rain  within  a  few  minutes  after  the  hour 
fixed  for  the  sole,  and  where  the  attorney 
promptly  protested  before  the  purchaser  had 
paid  the  money  or  a.  deed  had  been  made. — 
Wagner  v.  Hudler,  218  S.  W.  100. 
<3=>245  (Tex.Civ.App.)  Where  an  owner  of 
property  sold  under  execution  presented  to  the 
sheriff  a  note  from  the  judgment  creditor  and 
asked  that  the  sale  be  stopped,  and  was  told 
that  the  sale  could  only  be  stopped  by  the 
judgment  creditor's  attorney  and  that  the  sale 
would  be  had  at  11  o'clock  unless  the  attorney 
stopped  it,  the  owner's  negligence  in  failing 
to  notify  the  attorney  of  the  sheriff's  intention 
to  sell  did  not  prevent  the  setting  aside  of  the 
sale,  where  the  property  was  the  homestead 
and  the  wife  had  been  given  notice  of  the  sale 
and  the  deed  undertook  to  convey  her  interest, 
as  her  rights  could  not  be  affected  by  her  hus- 
band's acts.— Wagner  v:  Hudler,  218  S.  W.  100. 
«=25l(2)  (Tex.Civ.App.)  Execution  sale  of 
property  worth  $3,000  and  subject  to  taxes 
amounting  to  $264  for  $625  will  be  set  aside, 
where  the  order  of  sale  was  for  the  full  amount 
of  the  judgment  with  costs,  though  the  amount 
had  been  reduced  by  payments  and  the  order  of 
Bale  issued  in  the  name  of  the  original  judgment 
creditor,  though  an  assignment  was  shown  on 
the  margin  of  the  judgment— Wagner  v.  Hud- 
ler, 218  S.  W.  100. 

«=»256(1)  (Tex.Civ.App.)  In  a  suit  to  set  aside 
an  execution  sole,  the  rents  for  the  time  inter- 
vening between  the  date  the  purchaser  took 
possession  and  the  date  of  the  trial  cannot  be 
recovered,  where  the  evidence  is  of  such  un- 
certain character  as  to  furnish  no  basis  for 
fixing  the  amount.— Wagner  v.  Hudler,  218  S. 
W.  100. 

In  a  suit  to  set  aside  an  execution  sale,  the 
court  could  have  required  the  sheriff  to  pay  the 
money  collected  by  him  under  execution  into 
the  registry  of  the  court.— Id. 
«3=s>256(2)  (Tex.Civ.App.)  That  the  purchaser 
of  property  at  an  execution  sale  thought  the 
back  taxes  amounted  to  more  than  they  did 
was  immaterial,  in  a  suit  to  set  aside  the  sale, 
in  determining  whether  the  property  was  sac- 
rificed for  an  inadequate  sum. — Wagner  v.  Hud- 
ler, 218  S.  W.  100. 
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EXECUTORS  AND  ADMINIS- 
TRATORS. 

See  Banks  and  Banking,  «=>154;  Descent  and 
Distribution;  Insarance,  <g=586;  Interplead- 
er, <S=>10;  limitation  of  Actions,  <8==>155; 
Marshaling  Assets  and  Securities,  <S=>2; 
Wills;  Witnesses,  <8=»150,  177. 

I.   ADMINISTRATION  IN  GENERAL 

<£=>7  (Tex.Civ.App.)  The  beneficiaries  under  a 
will  and  the  executor  named  therein  in  the 
absence  of  objection  by  creditors  have  a  right 
to  terminate  administration  whenever  they  see 
fit,  if  not  contrary  to  the  will.— Pierce  v.  For- 
eign Mission  Board  of  Southern  Baptist  Con- 
vention, 218  S.  W.  140. 

TV.  COLLECTION  AND  MANAGEMENT 

OF  ESTATE. 

(A)  In   General. 

«=»76  (Tex.CSv.App.)  Under  Rev.  St  1911,  art. 
1712,  authorizing  the  district  court,  subject  to 
limitations  prescribed  by  statute  to  bear  any 
cause  cognizable  by  court  of  law  or  equity,  the 
district  court  has  jurisdiction  in  matters  re- 
lating to  estates  of  deceased  persons,  when 
legal  or  equitable  rights  must  be  adjudicated, 
and  the  powers  of  the  county  court  are  inade- 
quate to  adjudicate  them  and  administer  com- 
plete  relief—  Fryckberg   v.   Scott,  218   S.   W. 

Under  Rev.  St  1911,  arts.  1706.  1706,  1712, 
prescribing  the  jurisdiction  of  the  district  court 
and  articles  3206,  3207,  prescribing  the  juris- 
diction of  the  county  and  district  courts  in  pro- 
bate matters,  it  has  always  been  the  policy  to 
avoid  multiplicity  of  suits,  and  when  possible 
to  settle  in  one  suit  such  issues  as  could  not 
have  been  settled  in  the  probate  court. — Id. 
«=>85(3j  (MoApp.)  Under  Rev.  St.  1009,  §  70, 
and  in  view  of  section  73,  the  specific  property 
alleged  by  the  public  administrator  to  have 
been  detained,  concealed,  or  held  out  need  not 
be  identified  to  enable  him  to  recover  it— New- 
ell v.  Kern,  218  S.  W.  443. 
€=>85(6)  (Mo.App.)  In  a  proceeding  by  a  pub- 
lic administrator  under  Kev.  St  1909,  {  70, 
for  discovery  of  assets  which  had  been  divided 
between  defendant  and  his  brother  and  sis- 
ters, evidence  as  to  whether  another  brother 
had  consented  to  the  division,  and  as  to  wheth- 
er, Tvhile  confined  in  the  penitentiary,  he  had 
been  informed  by  defendant  of  the  division, 
or  had  assented  to  it,  held  to  make  a  question 
for  the  jury.— Newell  v.  Kern.  218  S.  W.  443. 

In  a  proceeding  by  the  public  administrator 
against  defendant  and  son  of  the  intestate,  who 
had  received  a  share  in  the  division  of  her 
personalty  for  the  discovery  of  assets,  inter- 
est on  the  recovery  was  allowable  under  Rev. 
St.  1909.  §  7179,  where  it  appeared  that  de- 
fendant had  unlawfully  withheld  assets. — Id. 
<g=»89  (Ky.)  Trust  company,  administrator  of 
deceased  mother,  held  liable  for  the  value  of  a 
diamond  brooch  claimed  by  a  daughter  to  have 
been  given  her  by  the  mother  a  number  of  years 
before  her  death,  the  company  not  having  made 
due  effort  to  ascertain  the  facts  as  to  the  trans- 
fer of  the  brooch  to  the  daughter,  whether  it 
might  be  recovered,  etc.,  so  that  it  came  within 
the  rule  of  liability  for  failure  u>  recover  as- 
sets in  case  of  fraud,  bad  faith,  or  gross  negli- 
gence.— McCallister's  Adm'r  v.  Stanley,  218  S. 
W.  237. 

<g=»ll4  (Tex.Civ.App.)  An  executor  or  admin- 
istrator by  his  acts  or  omissions  may  raise  an 
estoppel  against  the  estate. — Baber  v.  Hous- 
ton Nat.  Exch.  Bank,  218  S.  W.  156. 

(B)  Real   Property  mad  Intereata  Therein. 

<S=I38(2)  (Ky.)  Where  a  will  names  an  ex- 
ecutor and  directs  him  to  do  certain  things  in 
connection  with  the  estate  "from  which  testator's 
intention  of  a  sale  of  realty  may  be  inferred, 
the  executor   by  implication  has  authority  to 


sell  the  realty  and  use  the  proceeds  as  direct- 
ed by  testator.— Martin  v.  Buechel,  218  S.  W. 
278. 

Testator's  intention  must  govern  in  deter- 
mining whether  his  executor  has  implied  au- 
thority to  sell  the  realty  and  use  the  proceeds 
as  directed. — Id. 

In  view  of  the  meaning  of  "proceeds"  as  the 
results  of  a  sale  of  property,  the  fourth,  clause 
of  testator's  will,  and  his  intention  as  gath- 
ered from  the  entire  instrument  under  the 
third  clause,  providing  that  at  death  of  his 
wife  all  business  pertaining  to  the  estate  be 
settled  in  full,  and  the  proceeds  be  divided 
equally  between  children,  executor  held  author- 
ized to  sell  and  convey  the  realty  of  the  estate, 
a  small  farm,  nearly  all  the  property  owned  by 
testator.— Id. 

V.  ALLOWANCES    TO    SURVIVING 

WIFE.  HUSBAND,  OB 

CHILD  BEN. 

<3=al86  (Ky.)  Where  the  widow,  as  one  of  the 
devisees  under  the  will  was  entitled  to  a  one- 
third  of  the  estate,  it  was  not  proper  to  make 
an  allowance  to  her  in  addition  to  the  one- 
third  interest— Shaw  v.  Grimes,  218  S.  W.  447. 

VI.  ALLOWANCE  AND  PAYMENT  OF 
CLAIMS. 


(B) 


«=»24l  (Tex.Civ.App.)  The  allowance  by  a 
court  of  competent  jurisdiction  of  a  claim 
against  a  decedent's  estate  is  a  judgment  which 
cannot  be  collaterally  attacked.— Fryckberg  v. 
Scott  218  S.  W.  21. 

VH.  DISTRIBUTION  OF  ESTATE. 

«=>3I5(6)  (MoApp.)  An  order  of  distribution 
made  under  Rev.  St.  1909,  t  246,  become*  final 
as  to  the  rights  of  the  distributees  to  their 
respective  shares  when  no  appeal  is  taken 
therefrom,  under  section  289,  in  view  of  sec- 
tion 251,  but  where  such  an  order,  in  addition 
to  making  distribution,  went  further  and  al- 
lowed an  administrator  5  per  cent  commission 
on  the  amounts  to  be  distributed,  the  order 
was  not  a  final  judgment  as  to  such  commis- 
sion, since  by  section  229  the  question  of  com- 
pensation of  an  administrator  is  adjudicated 
at  the  time  settlement  is  made. — Peper  v.  Bell, 
218  S.  W.  438. 

VIIX  SALES  AND  CONVEYANCES  UN- 
DER ORDEB  OF  COURT. 

(A)  When  Authorised. 

<8=325  (Ky.)  Before  a  division  or  sale  of  the 
real  estate  is  ordered  to  equalize  advancements 
to  some  of  the  beneficiaries,  the  personalty 
must  be  exhausted. — Shaw  v.  Grimes,  218  & 
W.  447. 

(B)  Application  and  Order. 
<S=»344  (Tex.Civ.App.)  Where  the  administra- 
trix refused  to  obey  an  order  of  the  county 
court  to  sell  real  estate  to  pay  an  allowed 
claim  because  others  claimed  prior  rights  in 
the  property,  the  district  court  could  hear  a 
suit  against  the  administratrix  and  the  adverse 
claimants,  to  determine  the  rights  of  the  parties 
and  to  order  a  sale  of  the  property  to  be  car- 
ried out  under  the  direction  of  the  county  court 
since  there  was  no  procedure  by  which  the  ad- 
verse claimants  could  be  brought  before  the 
county  court  and  their  claims  determined.— 
Fryckberg  v.  Scott,  218  S.  W.  21. 

A  creditor  of  a  decedent's  estate  properly 
filed  his  claim  in  the  probate  court  and  asked 
for  a  sale  of  the  land  to  satisfy  it  before  ap- 
pealing to  the  district  court  to  adjudicate  ad- 
verse claims  to  the  land  by  those  who  could 
not  be  made  parties  in  the  probate  court — Id. 

X.  ACTIONS. 

<@=»433  (Ark.)  Where  deeds  by  decedent  were 
never  actually  delivered,  and  were  executed  to 
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collector,  etc.,  shall  bind  the  estate,  legal  or 
equitable,  of  all  the  defendants,  the  estate  o£ 
a  sheriff  who  did  not  full;  account  for  moneys 
received  and  against  whom  judgment  was  ren- 
dered is  subject  to  the  lien  of  the  commonwealth, 
which  lien  extends  to  property  that  would  oth- 
erwise be  exempt  and  to  any  real  estate  which 
the  sheriff  might  have  owned  at  the  institution 
of  the  suit  or  have  acquired  during  its  pendency. 
—Mason  v.  Cook,  218  3.  W.  740. 


protect  grantor  against  a  threatened  judgment, 
his  heirs  and  the  administrator  may  defend  a 
suit,  by  the  grantees  to  obtain  possession,  in 
■view  oil  Kirby*s  Dig.  f  81.— Davis  v.  Davis,  218 
S.  W.  827. 

XI.  ACCOUNTING  AND  •E'TTLBMENT. 

(D)  Compensation. 

<8=>46l  (Ky.)  Evidence  held  to  show  that  a 
compromise  of  administrator's  claim  for  compen- 
sation was  made  with  the  administrator's  con- 
sent, so  that  he  was  bound  thereby,  and  that 
he  was  further  guilty  of  such  laches  with  re- 
spect to  the  distribution  of  the  funds,  as  would 
bar  his  recovery.— Armstrong  v.  McFarland's 
Adm'r,  218  S.  W.  1012. 

4£=»495(6)  (Mo.App.)  An  administrator  was  not 
entitled  under  Rev.  St.  1909,  }  229,  to  a  com- 
mission for  distributing  a  share  of  an  estate 
under  order  of  the  probate  court,  where  the 
distributee  refused  to  accept  it,  although  such 
share  was  set  aside  under  instructions  of  the 
probate  court  and  deposited  in  a  place  of  safe- 
keeping, and  was,  subsequent  to  the  death  of 
the  administrator,  accepted  by  the  distributee. 
— Peper  v.  BeU,  218  S.  W.  438. 
«=»496(2)  (Ky.)  Under  Ky.  St.  §  3883,  provid- 
ing that  an  administrator  may  be  allowed  "not 
to  exceed  five  per  cent."  commission  on  ail 
amounts  received  and  disbursed,  the  5  per  cent. 
is  the  maximum,  and  he  may  be  aDowed  a 
smaller  per  cent,  where  bis  services  are  slight. 
— Armstrong  v.  McFarland's  Adm'r,  218  S.  W. 
1012. 

4£=>500  (Ky.)  An>  administrator  held  to  have 
forfeited  his  commissions  by  laches  and  delay 
in  making  distribution  of  the  estate. — Arm- 
strong v.  McFarland's  Adm'r,  218  S.  W.  1012. 
€=»50l  (McApp.)  Allowance  to  an  adminis- 
trator on  an  annual  settlement  of  credits  for 
commissions  is  not  a  final  adjudication  as  to 
the  right  of  the  administrator  to  such  credits, 
and  such  an  allowance  is  carried  over  and  can 
be  excepted  to  on  final  settlement.— Peper  v. 
Bell,  218  S.  W.  438. 

<B)   Stating;.  Settling,  Opening,  and  Re- 
new. 

4£=>5I0(2)  (Mo.App.)  No  appeal  lies  from  an 
annual  settlement  of  an  executor,  but  only  from 
a  final  settlement,  under  Rev.  St.  1909,  |  289. 
—Peper  v.  BeU,  218  S.  W.  438. 

XIX.   FOREIGN  AND  ANCILLARY  AD- 
MINISTRATION. 

ej=>5l9(l)  (Mo.App.)  Title  to  personalty  vests 
in  the  domestic  administrator,  where  the  owner 
was  a  nonresident  at  the  time  of  bis  death. — 
Conqueror  Trust  Co.  v.  Craig,  218  S.  W.  972. 
<©=>525  (Tex.Civ.App.)  Judgment  in  a  suit 
against  a  foreign  executor  brought  in  a  court 
of  Texas  is  not  binding  on  the  estate,  as  an 
executor  or  administrator  can  neither  sue  nor 
be  sued  outside  of  the  state  in  which  he  re- 
ceives appointment. — Baber  v.  Houston  Nat. 
Exch.  Bank,  218  S.  W.  156. 

Judgment  in  favor  of  divorced  wife,  in  her 
suit  in  Texas  against  a  bank  on  a  cashier's 
check  given  for  half  the  price  of  land  sold  by 
her  husband,  half  of  which  belonged  to  her, 
held  conclusive  upon  the  hnsband's  executor, 
appointed  in  another  state,  who  had  been  given 
legal  notice  of  the  divorced  wife's,  claim  to  the 
fund,  and  had  full  knowledge  of  all  facts  and 
opportunity  to  take  necessary  steps  to  assert 
any  right  the  husband  had  in  the  fund. — Id. 

EXEMPTIONS. 

See  Homestead;   Taxation,  <g=>204. 

I.   NATURE  AND  EXTENT. 

(D)   Liabilities    Enforceable    Against    Ex- 
empt  Property. 

«=»77  (Ky.)  Under  Ky.  St.  §  4176,  providing 
that  judgments  in  the  name  of  the  common- 
wealth or  county  against  sheriff  or  other  public 


EXPORTS. 

See  Commerce,  «S=>10. 

EXPRESS  COMPANIES. 

See  Licenses,  <8=»7. 


See  Brokers. 


FACTORS. 


FALSE  IMPRISONMENT. 

See  Appeal  and  Error,  «=»1064,  1068;    Trial, 
«*=>194,  214. 

X.  CIVII.  LIABILITY. 

(A)  Aets  Constituting  False  Imprisonment 

and  Liability  Therefor. 

dj=»5  (Mo.App.)  When  a  policeman  stopped 
plaintiff  on  the  street  when  defendant  terminal 
association's  train  caller  called  out,  "Stop  that 
woman!"  plaintiff  was  arrested  -by  the  officer 
within  the  law  of  false  arrest  and  imprisonment. 
—Harris  v.  Terminal  R.  Ass'n  of  St.  Louis,  218 
S.  W.  686. 

<8=»7(2)  (Ark.)  It  is  a  general  rule,  applicable 
to  all  judicial  officers,  including  justices  of  the 
peace,  that,  where  the  officer  has  jurisdiction 
of  the  person  and  of  the  subject-matter,  he  is 
exempt  from  civil  liability  for  false  imprison- 
ment, so  long  as  he  acts  within  his  jurisdiction 
and  in  his  judicial  capacity.— Casey  v.  Casey, 
218  S.  W.  678. 

«=»7(4)  (Mo.App.)  Where  a  private  citizen 
gives  information  of  a  supposed  offense  to  an 
officer,  and  the  officer  arrests  the  person  charged, 
and  on  investigation  finds  reasonable  ground  for 
suspicion,  he  is  not  liable  to  the  person  charged 
and  arrested,  but  the  only  justification  for  the 
private  citizen  making  the  accusation  is  that 
the  person  arrested  was  actually  guilty. — Har- 
ris v.  Terminal  R,  Ass'n  of  St.  Louie,  218  S. 
W.  686. 

®=»I0  (Mo.App.)  In  an  action  for  false  arrest 
and  imprisonment,  instruction  that,  if  the  jury 
believed  defendant  caused  plaintiff's  arrest,  the 
only  plea  of  justification  or  excuse  would  be 
that  plaintiff  wus  guilty  of  the  crime  for  which 
she  was  arrested,  and  that  neither  want  of  prob- 
able cause  nor  malice  need  be  shown  by  plain- 
tiff, since  their  lack  could  be  considered  only 
in  mitigation  of  punitive  damages,  also  defining 
probable  cause,  held  not  to  state  incorrectly  the 
grounds  for  justification  of  an  arrest.— Harris 
v.  Terminal  R.  Ass'n  of  St  Louis,  218  8.  W. 
686. 

If  a  valise  was  stolen  from  the  owner  by 
plaintiff,  suing  defendant  terminal  association 
for  false  arrest  and  imprisonment,  plaintiff  is 
not  entitled  to  recover  on  account  of  her  arrest 
at  defendant's  instance  for  snch  theft. — Id. 
<E=>I  5(2)  (Ark.)  Where  a  purchaser  of  bank 
stock  engaged  as  attorney  to  compel  transfer 
of  the  same  on  the  books,  the  prosecuting  at- 
torney, such  person  is  not  liable  for  false  im- 
prisonment, where,  after  the  transfer  had  been 
completed,  the  prosecuting  attorney  in  his  of- 
ficial capacity  began  criminal  prosecutions 
against  the  officials  of  the  bank  against  the  ad- 
vice of  his  client.— Casey  v.  Casey,  218  S.  W. 
078. 

<8=»I5(2)  (Mo.App.)  Though  the  manual  act  of 
arresting  plaintiff  tor  an  embezzlement  commit- 
ted by  another  person  was  performed  by  a  chief 
of  police  acting  through  a  constable,  defendants, 
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who  directed  the  officer  to  hold  plaintiff,  had  a 
warrant  issued,  and  had  him  taken  to  another 
county,  were  liable  for  the  false  imprisonment. 
—Hutchinson  t.  Sunshine  Oil  Co.,  218  S.  W.  951. 
®=»I5(3)  (Mo.App.)  Where  defendant  termi- 
nal association's  train  caller  called  out  to  a  po- 
lice_  officer,  "Stop  that  woman!"  referring  to 
plaintiff,  a  colored  girl,  and  explained  she  was 
wanted  back  at  the  station  for  stealing  a  grip, 
the  officer  taking  her  back,  the  arrest  was  made 
at  the  direction  of  the  terminal  association's 
employe.— Harris  v.  Terminal  R.  Ass'n  of  St. 
Louis,  218  S.  W.  686.  , 

(U)  Action*. 
<g=>28  (Mo.App.)  In  an  action  for  false  impris- 
onment, proof  of  damages  resulting  from  the 
wrongful  act  was  admissible,  though  such  dam- 
age manifested  itself  after  the  filing  of  the 
suit.— Hutchinson  v.  Sunshine  Oil  Co.,  218  S. 
W.  951. 

<§=>3I  (Mo.App.)  In  an  action  against  a  rail- 
road terminal  association  for  false  arrest  and 
imprisonment  on  a  charge  of  stealing  a  valise, 
evidence  held  sufficient  to  show  that  plaintiff 
was  arrested  at  the  direction  of  defendant  as- 
sociation's train  caller,  while  in  the  regular  per- 
formance of  his  employment. — Harris  v.  Ter- 
minal R.  Ass'n  of  St.  Louis,  218  S.  W.  686. 
<©=35  (Mo.App.)  Where  persons  causing  plain- 
tiffs arrest  for  embezzlement  committed  by  an- 
other with  the  same  surname,  though  informed 
that  plaintiff  was  claiming  he  was  not  the 
man  wanted,  exercised  no  care  to  learn  whether 
he  was  or  not,  but  directed  an  officer  to  hold 
him,  had  a  warrant  issued,  and  plaintiff  taken 
to  another  county,  without  reason  or  necessity, 
there  was  malice  in  law  justifying  punitive 
damages,  though  they  honestly  thought  they 
were  apprehending  the  real  criminal.— Hutchin- 
son v.  Sunshine  Oil  Co.,  218  S.  W.  951. 

In  an  action  for  false  imprisonment  wherein 
it  appeared  defendants  failed  to  exercise  care 
to  discover  plaintiff's  identity,  an  instruction 
that  malice  was  a  wrongful  act  done  intention- 
ally, and  would  not  justify  punitive  damages 
unless  done  vexatiously,  wantonly,  or  in  reckless 
disregard  of  plaintiffs  rights,  and  that,  if  his 
arrest  and  detention  was  in  wanton,  reckless 
disregard  of  his  rights,  the  jury  might  allow 
punitive  damages,  and  that,  if  defendants  had 
an  honest  claim  or  probable  cause  to  believe 
he  was  the  person  wanted,  they  might  consider 
such  facts  in  mitigation  of  punitive  damages, 
held  proper. — Id. 

Though  malice  in  law  which  will  support  pu- 
nitive damages  for  false  imprisonment  may  be 
inferred  from  want  of  probable  cause,  it  may  ex- 
ist, though  there  was  probable  cause,  if  the 
wrongful  act  was  done  vexatiously,  wantonly, 
or  in  reckless  disregard  pf  plaintiffs  rights. — Id. 
<g==>36  (Mo.App.)  Where  a  traveling  salesman 
55  years  old,  having  a  good  reputation,  was  ar- 
rested for  embezzlement  committed  by  another 
with  the  same  surname,  and  taken  to  another 
county,  though  defendants  were  advised  that  be 
claimed  not  to  be  the  man  wanted,  and  as  a 
result  lost  his  position  and  had  difficulty  in 
obtaining  employment  a  verdict  for  $2,000  actu- 
al damages  and  $1,000  punitive  damages  was 
not  excessive. — Hutchinson  v.  Sunshine  Oil  Co., 
218  S.  W.  951. 

€=>39  (Mo.App.)  In  an  action  for  false  im- 
prisonment in  causing  plaintiffs  arrest  for  an 
embezzlement  committed  by  another  person,  de- 
fendants' claim  of  a  conspiracy  between  plain- 
tiff and  the  arresting  officer  to  frame  up  a  case 
ngmnst  defendants  was  a  question  for  the  jury. 
—Hutchinson  v.  Sunshine  Oil  Co.,  218  S.  W. 
951. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

Sec  Appeal  and  Error.  <5=»1173;  Death,  <$=» 
IS,  42;  Negligence,  «=>101,  141;  Trial,  <©=> 
255. 


FEDERAL  OPERATION  OF  RAIL- 
ROADS. 

See  Appeal  and  Error,  «=»216,  1173;  Car- 
riers, <8=>319,  320;  Evidence.  «=>20;  Rail- 
roads, <8=>5%;    Trial,  <8=»256. 

FEDERAL  OPERATION  OF  TELE- 
GRAPHS. 

See  Telegraphs  and  Telephones,  <8=»26%. 

FEES. 

See  Contracts,  <g=»129. 

FENCES. 

See  Landlord  and  Tenant,  <g=»139,  155. 

FER>E  NATUR/E. 

See  Fish,  <g=>8. 

FERRIES. 

See  Insurance,  <g=>424,  665,  67a 

FICTITIOUS  PERSONS. 

See  Banks  and  Banking,  <@=>138. 

FILING. 

See  Mines  and  Minerals,  <S=>6;  Municipal  Cor- 
porations, <©=>183;    Taxation,  €=>851. 

FINES. 

See  Larceny,  «=>88;  Municipal  Corporations, 
<B=»642. 

FIRES. 

See  Carriers,  <8=»132,  134;  Landlord  and  Ten- 
ant, <8=>101,  192;  Negligence,  <©=>12,  62; 
Railroads,  <8=»480;    Trial,  «=»191. 

®=>7  (Mo.App.)  Evidence  that  defendant,  be- 
tween whom  and  plaintiff  there  was  ill  will,  set 
a  fire  on  his  land  close  to  plaintiffs  woodland 
when  a  strong  wind  was  blowing  toward  the 
woods,  held  sufficient  to  warrant  the  jury  in 
finding  that  setting  the  fire  was  willful  so  as 
to  entitle  plaintiffs  to  double  damages  under 
Rev.  St.  1909,  §  5433,  though  defendant  claimed 
he  started  the  fire  to  clear  his  land  before  the 
wind  arose.— Morris  v.  Mattingly,  218  S.  W. 
922. 

Whether  the  act  of  defendant  in  starting  a 
fire  close  to  plaintiff's  land  was  willful  is  a  ques- 
tion of  fact  to  be  determined  by  the  jury  from 
the  surrounding  facts  and  circumstances,  not- 
withstanding defendant's  denial  of  willful  in- 
tent—Id. 

In  an  action  under  Rev.  St.  1909,  g  5433,  for 
double  damages  for  willfully  setting  fire  to  oc- 
casion damages  to  another,,  evidence  of  ill  will 
by  defendant  against  plaintiff  was  admissible 
on  the  issue  of  willfulness, — Id. 

FISH. 

See  Constitutional  Law,  €=>70;  Criminal  Law, 
«=»1024. 

$=s>8  (Ark.)  Since  fish  are  ferse  naturae,  the 
Legislature  may  pass  laws  regulating  the  rights 
of  each  individual  in  the  manner  of  taking  and 
using  the  same.— State  v.  Adams,  218  S.  W.  845. 
Where  the  necessity  exists  for  the  preserva- 
tion of  wild  game  and  fish  in  certain  localities 
of  the  state,  the  Legislature  may,  in  the  exer- 
cise of  the  police  power,  pass  game  and  fish 
laws  for  such  localities. — Id. 
«=>9  (Ark.)  Act  99,  Sp.  Acts  1919,  providing 
that  the  county  judge  of  Chicot  county  may 
issue  a  license  for  the  purpose  of  catching  buf- 
falo, gar,  and  cat  fish  in  the  waters  of  Lake 
Chicot  with  a  seine  to  the  highest  bidder,  is 
constitutional,  as  against  the  claim  that  it  is 
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arbitrary  to   discrimination.— State  v.   Adams, 
218  S.  W.  845. 

Act  99,  Sp.  Acta  1919,  regulating  the  taking 
of  buffalo,  gar,  and  cat  fish  in  Chicot  county, 
■was  not  repealed  by  Act  276,  passed  at  the 
same  session  of  the  Legislature,  an  act  amend- 
ing the  general  laws  of  the  state  creating  a 
state  game  and  fish  commission,  etc.— Id. 


FIXTURES. 

See   Frauds,   Statute   of,   <g=>72;     Fraudulent 

Conveyances,  €=47. 
<B— >27(2)  (Ark.)  House*  erected  by  a  lumber 
company  on  leased  land  which  under  the  writ- 
ten contract  between  the  company  and  the  les- 
sor were  to  remain  the  property  of  the  com- 
pany as  trade  fixtures  never  became  a  part  of 
the  realty,  but  remained  the  personal  property 
of  the  lumber  company,  capable  of  passing,  un- 
der its  contract  with  the  grantor  of  timber  to 
it,  to  such  grantor  on  expiration  of  time  for 
removing  the  timber. — Cameron  v.  Bobbins, 
218  S.  W.  173. 

FLAGMEN. 

See  Appeal  and  Error,  <S=»1038;  Master  and 
Servant,  <8=>137,  276,  278,  289. 

FLASH  LIGHTS. 

See  Burglary,  <£=>37. 

FOREIGN  CORPORATIONS. 

See  Corporations,  ®=»641-668. 

FOREIGN  LANGUAGE. 

See  libel  and  Slander,  «=>1S2. 

FORFEITURES. 

See  Bail,  <8=»88,  88%;  Insurance,  «=»336; 
Mines  and  Minerals,  €=»6;  Taxation,  <J=» 
849,  851. 

FORGERY. 

See    Banks    and    Banking,    ®=al48;    Criminal 

Law,  <g=>419,  420. 
€=»7(1)  (Tex.Cr.App.)  A  duplicate  deposit 
slip  can  become  the  subject  of  forgery. — Wil- 
liams v.  State,  218  S.  W.  750. 
«=>44(2)  CTex.Cr.App.)  Code  Cr.  Proc.  1911, 
art.  814,  declaring  proof  by  comparison  by  ex- 
perts insufficient  to  establish  handwriting  of  a 
witness  who  denies  his  signature  under  oath, 
does  not  preclude  proof  of  forgery  by  circum- 
stantial evidence.— Williams  v.  State,  218  S. 
W.  750. 

€=>44(3)  (Tex.Cr.App.)  Evidence  held  insuffi- 
cient to  sustain  a  conviction  of  forgery  of  a 
duplicate  deposit  by  change  of  date  and  amount, 
defendant  denying  making  the  change;  expert 
opinion  that  alteration  was  in  his  handwriting 
being  based  on  a  single  figure,  and  his  wife  tes- 
tifying to  having  made  the  alteration  for  an  in- 
nocent purpose.— Williams  v.  State,  218  S.  W. 
750. 

FRANCHISES. 

See  Bridges,  «=>15;  Highways,  «J=>136;  Li- 
censes, <S=»7. 

FRAUD. 

See  Appeal  and  Error,  ®=>1056;  Attachment, 
«=»213;  Attorney  and  Client,  <8=»101;  Bills 
and  Notes,  <^=>492,  497,  538;  Cancellation  of 
Instruments,  <S=>18;  Corporations,  4£=>320; 
Courts,  ®=»231;  Descent  and  Distribution, 
«=»90;  Estoppel.  <&=>52,  91;  Evidence,  «=> 
135,  317;  Frauds,  Statute  of;  Fraudulent 
Conveyances;  Husband  and  Wife,  <J=»202; 
Insurance,  «=»291;  Judgment,  ®=»506;  Lim- 
itation of  Actions,  $=»37,  100;  Pleading,  <J=» 
291;  Principal  and  Agent,  ®=>181;  Release, 
<J=»17;  Vendor  and  Purchaser,  €=»43,  44, 
176,  239. 


FRAUDS.  STATUTE  OF. 

See  Compromise  and  Settlement,  <S=>5.  6,  23; 
Landlord' and  Tenant,  <S=»82;  Specific  Per- 
formance, «=»39,  43,  45. 

V.  AGREEMENTS    NOT    TO    BE    PER- 
FORMED WITHIN  ONE  TEAR 

OR  DURING  LIFETIME. 

<3fc=>44(l)-  (Ark.)  Where  the  grantor  of  timber 
to  a  lumber  company  and  the  company  in  writ- 
ing contracted  for  sale  by  the  company  to  the 
grantor  of  houses  erected  by  the  company, 
whether  on  the  grantor's  land  or  land  of  an- 
other, a  subsequent  oral  contract  relating 
merely  to  the  place  where  the  houses  were  to 
be  built,  changing  it  to  a  third  person's  land, 
was  not  within  Kirby's  Digest,  §  3654,  subd. 
6,  the  statute  of  frauds  relative  to  agreements 
not  to  be  performed  in  a  year.-<-Cameron  v. 
Robbins.  218  S.  W.  173. 
<8=>53  (Ky.)  Verbal  contract,  made  Septem- 
ber, 1918,  by  a  tenant  with  his  landlord,  to 
lease  the  letter's  farm  from  March  1,  1919,  to 
March  1,  1920,  held  unenforceable  because  not 
in  writing  as  required  by  the  statute  of  frauds, 
Ky.  St.  §470,  subsecs.  6,  7.— Gault  v.  Carpen- 
ter, 218  S.  W.  254. 

VI.  REAL  PROPERTY  AND  ESTATES 

AND  INTERESTS   THEREIN. 

<$=>56(5)  (Ark.)  An  oral  agreement  to  sell 
land  is  not  binding.— Holland  ▼.  Bonner,  218  S. 
W.  665. 

<8=>72(4)  (Ark.)  Where  houses  were  erected 
by  a  lumber  company  on  leased  land  under 
contract  with  the  lessor  that  they  should  re- 
main the  property  of  the  company  as  trade  fix- 
tures, not  being  a  part  of  the  realty,  the  stat- 
ute of  frauds  concerning  the  sale  or  lease  of 
lands  did  not  apply  to  the  agreement  between 
the  lumber  company  and  the  grantor  of  timber 
to  it  that  on  expiration  of  the  time  for  remov- 
al such  houses,  though  not  on  the  grantor's 
land,  should  -belong  to  him;  the  only  statute 
applying  being  that  relating  to  the  sale  of 
chattels,  which  is  Kirby's  Digest,  §  3656.— 
Cameron  v.  Robbins,  218  S.  W.  173. 

Where  the  grantor  of  timber  to  a  lumber 
company  and  the  company  in  writing  contract- 
ed as  part  of  the  transaction  for  sale  by  the 
company  to  the  grantor  of  houses  erected  by 
the  company  whether  on  the  grantor's  land  or 
land  of  another,  which  houses  should  be  ap- 
purtenant to  the  company's  mill  plant,  a  sub- 
sequent verbal  contract  relating  merely  to'  the 
place-  where  the  houses  were  to  be  built, 
changing  the  place  to  a  third  person's  land, 
was  not  a  contract  for  the  sale  of  the  houses, 
which  were  fixtures,  required  to  be  in  writing 
by  the  statute  of  frauds. — Id. 
©==>75  (Ky.)  Where  two  sisters,  owning  ad- 
joining land,  orally  agreed  to  enjoy  their  lands 
in  common,  and  each  dispose  of  her  land  by 
will  so  that  the  survivor  should  have  a  life 
estate,  and  each  executed  a  will  giving  the  dth- 
er  a  \ir"  estate,  such  oral  agreement,  being 
within  tue  statute  of  frauds,  could  not  prevent 
them  from  revoking  the  wills  and  selling  their 
respective  lands.— Phillips  v.  Murphy,  218  S. 
W.  250. 

VIII.    REQUISITES  AND  SUFFICIENCY 
OF   WRITING. 

€=a  1 02  (Mo.App.)  Where  a  lease  which  need 
not  be  under  seal  is  executed  under  seal  by  an 
agent  having  authority  to  execute  a  simple 
contract,  the  contract  will  be  held  binding  on 
the  principal  as  a  simple  contract,  since  a 
sealed  instrument  may  be  deemed  an  unsealed 
one  and  may  be  ratified  as  a  simple  contract 
in  writing— Kreppelt  v.  Greer,  218  S.  W.  354. 
®=>  1 1 5(4)  (Ky.)  An  option  agreement  for  min- 
ing lease  was  required  to  be  in  writing  by  Ky. 
St.  §  470,  and,  where  signed  by  a  grantor  or 
lessor,  the  party  to  be  charged,  it  was  sufficient 
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without  the  signature  of  the  lessee  or  grantee.— 
Duff  v.  Duff,  218  S.  W.  1008. 
^=116(5)  (Ttex.Civ.App.)  Authority,  to  make 
an  executory  contract  for  the  sale  of  real  es- 
tate need  not  be  in  writing. — Armstrong  v. 
Palmer,  218  8.  W.  627. 

IX.  OPERATION  AND  EFFECT  OF 
STATUTE. 

<8=>I29(2)  (Ky.)  Part  performance  of  a  con- 
tract within  the  statute  of  frauds,  as  a  verbal 
contract  of  lease  not  to  be  performed  within 
a  year,  will  not  take  it  out  of  the  statute.— 
Gault  v.  Carpenter,  218  S.  W.  254. 
9=3 1 29  (4)  (Ark.)  Mere  continuance  after  oral 
purchase  of  land  of  prior  possession  of  pur- 
chaser under  lease  is  insufficient  to  take  the 
contract  out  of  the  statute.— Rugen  v. 
Vaughan,  218  S.  W.  205. 

€=»I38(4)  (Ky.)  Where  plaintiff  carried  out 
her  contract  by  supporting  defendant  adminis- 
trator's decedent  for  life,  and  decedent  failed 
to  perform  his  oral  agreement,  not  specifically 
enforceable  under  the  statute  of  frauds,  to  will 
plaintiff  the  house  in  which  they  had  lived, 
plaintiff  may  recover  from  the  administrator, 
not  the  specific  property,  but  its  value  or 
equivalent,  where  the  value  of  the  services 
rendered  by  plaintiff  cannot  be  determined. — 
Walker  v.  Dill's  Adm'r,  218  S.  W.  247. 

X.   PLEADING,  EVIDENCE,  TRIAL, 
AND   REVIEW. 

<8=>I52(1)  (Mo.App.)  The  issue  of  the  statute 
should  be  raised  by  pleading  or  by  proper  ob- 
jection when  the  evidence  relating  to  the  con- 
tract is  offered,  and  not  by  demurrer  to  the 
evidence  at  the  close  of  the  trial. — Widmer  v. 
Moran  Bolt  &  Nut  Mfg.  Co.,  218  S.  W.  351. 
©=>I57  (Mo.App.)  The  issue  of  the  statute 
should  be  raised  by  pleading  or  by  proper  ob- 
jection when  the  evidence  relating  to  the  con- 
tract is  offered,  and  not  by  demurrer  to  the 
evidence  at  the  close  of  the  trial.— Widmer  v. 
Moran  Bolt  &  Nut  Mfg.  Co.,  218  S.  W.  851. 

FRAUDULENT  CONVEYANCES. 

See  Appeal  and  Error,  <S=1056;  Descent  and 
Distribution,  4=>90;  Limitation  of  Actions, 
£sss>37. 

I.   TRANSFERS   AND    TRANSACTIONS 
INVALID. 

(O   Property  and  Rights  Transferred. 

<g=»47  (Tenn.)  Acts  1001,  c.  133,  {  1,  provid- 
ing that  a  sale  of  any  portion  of  a  stock  of 
merchandise  other  than  in  the  ordinary  course 
of  trade,  or  a  sale  of  the  entire  stock  of  mer- 
chandise jn  bulk,  shall  be  presumed  fraudulent 
as  against  creditors  of  the  seller,  unless  the 
seller  and  purchaser  shall  five  days  before  the 
sale  make  a  detailed  inventory,  etc.,  and  the 
purchaser  after  inquiry  shall  notify  the  seller's 
creditors,  etc.,  does  not  apply  to  a  sale  of  the 
fixtures  used  in  connection  with  a  business 
where  confectionery,  tobacco,  and  soft  drinks 
were  sold.— Straus  Cigar  Co.  v.  Bon  Marche, 
218  S.  W.  219.  . 

(F)  Confidential  Relation*  of  Parties* 

«=>I04(1)  (Ark.)  Transactions  between  a  hus- 
band and  wife  affecting  the  rights  of  creditors, 
especially  where  the  husband  is  insolvent,  are 
to  be  scrutinized  with  care  in  passing  upon  the 
question  of  good  faith.— Irwin  v.  Dugger,  218 
S.  W.  177. 

Transactions  between  a  husband  and  wife  af- 
fecting the  rights  of  creditors,  especially  where 
the  husband  is  insolvent,  are  to  be  scrutinized 
with  care  in  passing  upon  the  question  of  good 
faith.— Id. 


(I)  Retention    of    Possession    or    Apparent 
Title  by  Grantor. 

«=sl54(l)  (Ark.)  The  mere  fact  that  a  debtor 
did  not  record  a  deed  to  him  of  land,  and  that 
his  wife  and  son  did  not  record  deeds  from 
him,  is  not  of  itself  such  sufficient  ividence  of 
an  intent  to  defraud  creditors  as  to  constitute 
fraud  in  law,  being  only  a  circumstance  tend- 
ing to  impeach  the  want  of  good  faith  of  the 
parties.— Irwin  ▼.  Dugger,  218  8.  W.  177. 

II.  RIGHTS  AND  LIABILITIES   OF 

PARTIES    AND    PURCHASERS. 

(A)  Original  Parties. 

<8=»I8I(1)  (Ky.)  Conveyance i  by  husband  to 
wife  witn  fraudulent  intent  unknown  by  her, 
though  in  view  of  separation  between  them,  was 
fraudulent  as  against  his  existing  debts,  to  the 
extent  that  the  value  of  the  property  so  convey- 
ed exceeded  the  value  of  that  then  conveyed  by 
her  to  him.— Davis  v.  First  Nat.  Bank,  218  S. 
W  987. 

<8==»I83(1)  (Ky.)  It  is  only  where  the  grantee  is 
ignorant  of  his  grantor's  intent  to  defraud 
creditors  that  the  grantee  can,  on  the  setting 
aside  of  the  conveyance,  recover  back  the  con- 
sideration paid  by  him.— Davis  v.  First  Nat 
Bank,  218  S.  W.  987. 

m.  REMEDIES   OF   CREDITORS   AND 
PURCHASERS. 

(A)  Persons  Untitled  to  Assert  Invalidity. 

9s>208  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  3967,  a  husband's  gift 
to  his  wife,  merely  because  without  considera- 
tion and  voluntary,  is  not  void  as  to  subse- 
quent creditors.— Fenton  v.  Miller,  218  S.  W. 

(G)  Bvldes.ee. 

<$=>278(2)  (Ark.)  Transactions  between  a  hus- 
band and  wife  affecting  the  rights  of  creditors, 
especially  where  the  husband  is  insolvent,  are 
to  be  scrutinized  with  care  in  passing  upon  the 

auestion  of  good  faith,  and  the  burden  is  upon 
he   wife   to   show    her   good  faith. — Irwin   v. 
Dagger.  218  8.  W.  177. 

<S=>278(2)  (Mo.App.)  In  wife's  action  in  replev- 
in against  constable  and  deputy  for  property 
levied  upon  as  her  husband's  property  by  hus- 
band's creditor,  wife  had  the  burden  of  proving 
that  she  was  the  owner  and  entitled  to  the 
possession  of  the  property.— Baird  v.  Wilks,  218 
S.  W.  918. 

«=*282  (Ky.)  Circumstances  held  to  serve  to 
show  grantee  had  knowledge  of  fraudulent  in- 
tent with  which  conveyance  was  made,  putting 
on  him  the  burden  of  proving  ignorance  of  the 
fraud.— Davis  v.  First  Nat  Bank,  218  S.  W. 
9S7. 

i®=>286(4)  (Mo.App.)  In  an  action  involving 
question  of  ownership  of  property  claimed  by 
wife  as  against  right  of  husband  s  creditor  to 
levy  execution  thereon,  the  court  was  justified 
in  allowing  a  wide  range  of  cross-examination 
and  a  close  scrutiny  of  the  dealings  by  husband 
and  wife  with  each  other,  in  view  of  joint  or 
common  possession  and  the  ease  with  which  title 
is  shifted  and  concealed.— Baird  v.  Wilks,  21S 
S.  W.  918. 

<S=>298(3)  (Ark.)  In  an  action  against  an  in- 
solvent husband  and  wife  and  son  to  set  aside 
conveyances  of  land  to  the  wife  and  son  alleg- 
ed to  have  been  made  to  defraud  creditors,  evi- 
dence held  to  sustain  chancellor's  finding  in  fa- 
vor of  defendants.— Irwin  v.  Dugger,  218  8.  W. 
177. 

(I)  Trial. 

<£=>308(S)  (Mo.App.)  In  wife's  action  against 
constable  and  deputy  for  property  levied  upon 
by  husband's  creditor,  evidence  held  insuffi- 
cient to  so  clearly  and  firmly  establish  wife's 
ownership  of  property  as  to  compel  a  verdict 
nnd  judgment  in  her  favor ;  the  question  being 
for  the  jury.— Baird  v.  Wilks,  218  S.  W.  918. 
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GAME. 

See  Fish. 

<8=»3%  (Ark.)  Where  the  necessity  exists  for 
the  preservation  of  wild  game  and  fish  in  cer- 
tain localities  of  the  state,  the  Legislature  may, 
in  the  exercise  of  the  police  power,  pass  gome 
and  fish  laws  for  such  localities.— State  t. 
Adams,  218  S.  W.  845. 


GARAGES. 

See  Burglary,  <S=>41. 

GARNISHMENT. 

See  Judgment,  «=17. 

I.  NATURE  ANH  GROUNDS. 

«=>I2  (MoApp.)  Where  bank  deposit  of  • 
debtor  was  garnished,  and  the  debtor  gave  his 
check  for  the  deposit,  with  a  check  on  another 
bank  totaling  the  amount  advanced  by  one  for 
the  release  of  the  garnishment,  and  thereafter 
the  debtor's  deposit  was  garnished  a  second  time 
by  another  creditor,  the  bank,  which  paid  the 
debtor's  check  for  the  advancement,  having 
overlooked  the  second  garnishment,  is  not  liable 
to  the  second  creditor,  as  the  deposit  did  not 
legally  or  equitably  belong  to  the  debtor  when 
the  second  garnishment  was  made.— W.  E. 
Stewart  Land  Co.  v.  Romig,  218  S.  W.  862. 

XX.  PERSONS   AND    PROPERTY    SUR- 
JEOT  TO   GARNISHMENT. 

<8=>3I  (Mo.App.)  In  order  for  a  plaintiff  to 
reach  by  way  of  garnishment  a  credit  owned  by 
defendant,  it  must  be  both  legally  and  equitably 
due  defendant.— W.  E.  Stewart  Land  Co.  v. 
Romig,  218  S.  W.  892. 

V.  LIEN  OF  GARNISHMENT  AND 
UABUITT   OF   GARNISHEE. 

<8=»I05  (Mo.App.)  Plaintiff  in  a  garnishment 
proceeding  can  acquire  no  greater  interest  in  the 
debt  than  defendant  has  at  the  time  of  the 
garnishment. — W.  E.  Stewart  Land  Co.  v. 
Romig,  218  S.  W.  892. 

VI.  PROCEEDINGS  TO  SUPPORT  OR 
ENFORCE. 

<8=I62  (Tex.Civ.App.)  In  garnishment  proceed- 
ings the  burden  of  proof  that  the  funds  in  the 
hands  of  garnishee  belonged  to  the  debtor  rests 
upon  the  plaintiff — DeniBon  Bank  &  Trust  Co. 
v.  People's  Guaranty  State  Bank  of  Tyler,  218 
8.  W.  561,  562. 

<g=>l64  (Tex.Civ.App.)  In  a  garnishment  pro- 
ceeding evidence  held  insufficient  to  support  a 
finding  that  funds  held  by  the  garnishee  belong- 
ed to  the  debtor  against  whom  plaintiff  had  filed 
suit. — Denison  Bank  &  Trust  Co.  v.  People's 
Guaranty  State  Bank  of  Tyler,  218  S.  W.  561, 
562. 

GAS. 

See  Mines  and  Minerals,  <8=>58,  81. 

GASOLINE. 

See  Negligence,  ®=>12,  62. 

GASOLINE  FILLING  STATION. 

See  Landlord  and  Tenant,  <8=>252. 

GIFTS. 

See  Appeal  and  Error,  <3=>910;   Trusts,  <J=»89; 
Wills,  <S=»766;   Witnesses,  «3=»159. 

I.  INTER  VIVOS. 

«J=>47(1)  (Ark.)  Mere  possession  of  money  of  a 
deceased  person  cannot  raise  any  presumption 
of  a  gift  during  the  owner's  lifetime.— Zimmer- 
man v.  Hemann,  218  S.  W.  835. 


GOVERNMENT  OPERATION  OF 
RAILROADS. 

See  Appeal  and  Error,  <8=216,  1173;  Carriers, 
<S=>3l9,  320;  Evidence,  «=>20;  Railroads, 
©=>5%;   Trial,  <8=»256. 

GOVERNMENT  OPERATION  OF  TEL- 
EGRAPHS. 

See  Telegraphs  and  Telephones,  $=>26%. 

GOVERNOR. 

See  Attorney  General,  <g=2;  Injunction,  Q=» 
75,  81,  120;  Mandamus,  <8=»64,  72,  109; 
States,  <S=»43,  191.   • 

GUARANTY. 

n.  CONSTRUCTION  AND  OPERATION. 

4=347  (Tez.Civ.App.)  Where  a  note  given  to 
purchaser  by  vendor  and  another,  to  guarantee 
vendor's  completing  title,  provided  for  maturity 
a  year  from  date,  and  provided  that,  "if  title 
is  cleared  on  or  before  such  due  date,  "this 
note  becomes  null  and  void,  otherwise  it  shall 
remain  in  full  force  and  effect,"  if  such  note  be 
deemed  a  contract  of  guaranty,  it  matured  at 
its  due  date,  where  title  had  net  then  been 
cleared,  although  there  was  then  pending  an 
action  to  clear  title  by  the  vendor.— Stamps  v. 
Piatt,  218  S.  W.  47. 

GUARDIAN  AND  WARD. 

HI.   CUSTODY  AND  CARE  OF  WARD'S 
PERSON  AND  ESTATE! 

*=>35  (MoAppj)  Under  Rev.  St.  1909,  f  444, 
guardian  is  required  to  handle  the  funds  of  the 
ward  as  a  separate  trust  fund  preserving  its 
identity  as  such,  and  not  mingling  or  using  it 
with  any  other  fund.— Berry  v.  Berry,  218  S.  W. 
691. 

«=>54  (MoApp.)  Guardian  who,  with  the  ex- 
ception of  two  loans  made  at  8  per  cent.,  min- 
gled ward's  funds  with  his  own,  and  used  the 
money  in  his  private  business,  charging  him- 
self 6  per  cent,  interest,  will  upon  settlement 
of  guardianship  account  be  charged  8  per  cent, 
compounded  annually  for  the  money  so  used 
under  Rev.  St.  1909,  §  444,  requiring  guardian 
to  loan  a  ward's  money  "at  the  highest  legal 
rate  of  interest"  obtainable;  such  rate,  not- 
withstanding section  7179,  fixing  6  per  cent,  as 
the  "legal  rate"  in  the  absence  of  an  agreed 
rate,  being  the  highest  rate  allowed  by  law, 
which  under  section  7180  is  8  per  cent.— Berry 
v.  Berry,  218  S.  W.  601. 

That  guardian  who  used  ward's  money  for 
his  own  purposes  was  solvent  at  all  times  and 
could  and  would  have  responded  to  his  obliga- 
tions does  not  excuse  him  from  paying  the  high- 
est legal  rate  of  interest  on  the  money  so  used 
instead  of  the  0  per  cent,  fixed  by  Rev.  St.  1909, 
|  7179,  governing  the  rate  in  absence  of  an 
agreed  rate. — Id. 

"The  highest  legal  rate  of  interest"  at  which 
guardian  is  to  loan  ward's  funds  within  Rev.  St. 
1909,  {  444,  is  the  highest  rate  allowed  by  law, 
which  under  section  7180  is  8  per  cent.,  not- 
withstanding section  7179,  fixing  6  per  cent. 
as  the  rate  to  be  charged  in  the  absence  of  an 
agreed  rate. — Id. 

<$=>56  (MoApp.)  That  it  was  impossible  to 
prevent  intervals  between  loans  and  difficult  to 
find  loans  covering  the  exact  amount  on  hand 
does  not  excuse  guardian  for  using  the  money 
himself  and  not  loaning  it  at  the  highest  legal 
interest  obtainable  as  required  by  Rev.  St.  1909, 
§  444— Berry  v.  Berry,  218  S.  W.  691. 
©=62  (MoApp.)  Under  Rev.  St.  1909,  I  444, 
guardian  is  not  permitted  to  loan  ward's  funds 
to  himself  even  on  real  estate  security  or  to 
use  such  funds  as  his  own  by  charging  himself 
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interest  thereon.— Berry  v.  Berry,  218  S.  W. 
691. 

Where  guardian,  in  foreclosing  loan  of  ward's 
funds,  purchased  the  property  in  his  own  name, 
and  so  handled  it  as  to  result  in  a  profit,  he 
will  not  be  charged  with  the  profit  in  settlement 
of  the  guardianship  account. — Id. 

VI.  ACCOUNTING  AND  SETTLEMENT. 

€=>I50  (Mo.App.)  The  matter  of  allowing 
compensation  to  guardian,  or  withholding  it,  is 
largely  in  the  discretion  of  the  court.— Berry  v. 
Berry,  218  S.  W.  691. 

<©=>I5 1  (Mo.App.)  Where  guardian  during  the 
19  years  he  had  charge  of  the  ward's  funds  used 
the  funds  in  his  own  business  with  the  excep- 
tion of  two  loans,  the  court  on  final  settlement 
of  guardianship  account,  upon  charging  guard- 
ian with  8  per  cent,  interest  for  money  so  used, 
will  not  allow  him  any  annual  commission  on 
amounts  handled  or  on  hand,  but  will  allow  him 
only  one  commission  of  5  per  cent,  on  the  total 
fund  administered  by  him.— Berry  v.  Berry,  218 
S.  W.  691. 

GUARDS. 

See  Highways,  «=>192;  Master  and  Servant, 
<fc=>305,  330. 

HABEAS  CORPUS. 

See  Costs,  <S=>314. 

I.   NATURE  AND   GROUNDS  OF 
REMEDY. 

<S=>32  (Mo.)  The  constitutionality  of  the  law 
for  violation  of  which  petitioner  in  habeas  cor- 
pus was  imprisoned  is  open  to  attack  on 
habeas  corpus  proceeding,  since  an  unconstitu- 
tional law  is  no  law  and  its  validity  is  open  to 
attack  as  determinative  of  the  question  of  ju- 
risdiction at  any  stage  of  the  proceeding,  even 
after  conviction  and  judgment,  where  it  appears 
that  petitioner  is  legally  restrained  of  his  lib- 
erty for  violation  of  such  law,  even  though  it 
be  on  a  charge  of  a  misdemeanor  punishable 
only  by  fine.— Ex  parte  Lerner,  218  8.  W.  831. 

HABIT  FORMING  DRUGS. 

See  Municipal  Corporations,  $=»639;   Poisons, 

HARMLESS  ERROR. 

See  Appeal  and  Error,  <S=»1033-1073;  Crimi- 
nal Law,  «=»1166V4-1172. 

HAWKERS  AND  PEDDLERS. 

See  Municipal  Corporations,  <S=>589. 

HEALTH. 

See  Carriers,  «=»318. 

HEALTH  INSURANCE. 

See  Insurance,  <§=>145,  198. 

HEPBURN  ACT. 

See  Commerce,  <J=»10. 

HIGHWAYS. 

See  Action,  <8=45;  Appeal  and  Error,  £=»781 ; 
Bridges;  Constitutional  I*w,  <gss>70,  290; 
Easements,  <S=30,  32;  Eminent  Domain,  ®=s> 
119;  Evidence.  ®=>48.  65;  Municipal  Corpo- 
rations, <©=>107,  304,  306.  408,  527,  661;  Pri- 
vate Roads;     Statutes,  <S=»64,  286. 

XI.  HIGHWAY  DISTRICTS  AND 
OFFICERS. 

(g=90  (Ark.)  It  was  not  essential  to  the.  validity 
of  Road  Acts  1919,  No.  149  (amended  by  No. 
240),  and  Nos.  238  and  415,  creating  road  im- 
provement districts,  that  they  should  contain 
express  declarations  that  the  roads  to  be  im- 


proved had  already  been  established  as  public 
roads;  if  the  roads  are  not  public,  the  burden 
is  on  parties  assailing  the  validity  of  the  stat- 
utes creating  the  improvement  districts  to  make 
the  fact  appear.— Easley  v.  Paterson,  218  S. 
W.  381. 

Description  of  a  road  in  Road  Acts  1919,  No. 
149,  creating  a  road  improvement  district,  as 
"beginning  at  R.,  connecting  with  the  above- 
described  north  and  south  road,  and  running 
west  through  B.,  O.,  to  D.,"  held  not  uncertain, 
though  there  was  more  than  one  public  road  be- 
tween R,  and  B. ;  there  being  nothing  to  show 
there  is  not  a  particular  road  forming  the  con- 
tinuous route  from  R.  to  D.,  to  answer  the  de- 
scription.— Id. 

The  words  in  Road  Acts  1919,  No.  415,  creat- 
ing a  road  improvement  district,  "thence  in 
a  general  southerly  direction  on  the  most  prac- 
tical route  to  an  intersection  with  the  road 
from  R,  to  G.,"  held  not  to  invalidate  the  stat- 
ute, as  showing  the  road  was  not  public,  having 
no  such  necessary  effect. — Id. 

Despite  the  size  of  the  territory  and  the  ex- 
tension of  the  roads  to  be  improved,  invoncd 
in  the  three  road  improvement  districts  created 
by  Road  Acts  1919,  No.  149  (amended  by  No. 
240),  and  Nos.  238  and  415,  the  Supreme 
Court  cannot  say  the  roads  cannot  be  treated 
as  a  single  improvement,  and  that  the  legislative 
finding  to  such  effect  is  arbitrary.— Id. 

Road  Acts  1919.  No.  149  (amended  by  No. 
240),  and  Nos.  238  and  415  creating  three  road 
improvement  districts,  held  not  to  invade,  but  to 
expressly  recognize,  the  jurisdiction  of  the  county 
court  over  public  roads,  to  authorize  invocation 
of  its  jurisdiction  for  the  purposes  of  changing 
routes,  eliminating  any  of  the  roads,  and  build- 
ing laterals. — Id. 

That  section  of  each  of  several  statutes  pro- 
viding for  road  improvement  districts,  Road 
Acts  1919,  No.  149  (amended  by  No.  240),  and 
Nos.  238  and  415,  requiring  that  the  boards  of 
commissioners,  on  petition  of  51  per  cent,  of  a 
majority  in  number,  acreage,  or  valuation  of 
property  owners  in  any  defined  district  or  part 
of  the  county  not  included  in  the  acts,  asking 
that  additional  territory  be  embraced  in  the  dis- 
trict, shall  include  such  territory,  etc,  held  void, 
as  entirely  inoperative  and  ineffectual,  seeming 
to  confer  authority  for  the  creation  of  new  im- 
provement districts,  but  not  providing  for  the 
assessment  of  benefits,  etc. — Id. 

The  provision  of  Road  Acts  1919,  No.  149 
(amended  by  No.  240),  and  Nos.  238  and  415, 
creating  road  improvement  districts,  declaring 
the  boards  of  commissioners  vested  with  power 
to  build,  construct,  maintain,  and  repair  the 
roads  within  the  districts,  held  not  invalid  as  an 
attempt'  to  confer  authority,  not  only  to  con- 
struct the  original  improvement,  but  to  main- 
tain and  repair  the  roads  without  orders  of  the 
county  court,  thus  invading  its  jurisdiction. — Id. 

Road  Acts  1919,  No.  149  (amended  by  No. 
240),  and  Nos.  238  and  415,  creating  certain 
road  improvement  districts,  held  not  to  invade 
the  county  court's  jurisdiction,  though  not 
providing  that  the  plans  for  improvement  made 
by  the  boards  of  commissioners  of  the  districts 
must  be  submitted  to  and  approved  by  the 
county  court.— Id. 

Road  Acts  1919,  No.  149  (amended  by  No. 
240),  and  Nos.  238  and  415,  creating  certain 
road  improvement  districts,  in  their  provisions 
for  the  assessment  of  benefits,  held  not  con- 
tradictory and  unenforceable,  in  that  the  com- 
missioners were  required,  in  making  assess- 
ments, to  enter  the  lands  on  the  tax  books  in 
convenient  subdivisions  as  surveyed  by  the 
United  States  government,  a  directory  provi- 
sion not  covering  the  assessment  of  town  lots, 
which  cannot  be  described  by  subdivisions  under 
government  surveys. — Id. 

Road  Acts  1919,  No.  149  (amended  by  No. 
2401,  and  Nos.  238  and  415,  creating  certain 
road  improvement  districts,  held  not  void  as 
giving  the  boards  of  commissioners  power  to 
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vacate  public  roads,  a  step  which  must  have 
the  approval  of  the  county  court. — Id. 

Road  Acts  1919,  No.  149  (amended  by  No. 
240),  and  Nos.  288  and  415,  creating  certain 
road  improvement  districts,  Acid  not  invalid'  as 
creating  a  perpetuity,  by  keeping  the  com- 
missioners of  the  districts  in  office,  with  pow- 
er to  name  their  own  successors;  the  districts 
being  brought  into  being  for  specified  purposes, 
and  enduring  only  until  accomplishment — Id. 

43=390  (Ark.)  The  omission  from  a  road  dis- 
trict of  a  tract  lying  between  one  of  the  roads 
to  be  improved  and  other  lands,  which  are  in- 
cluded, is  unwarranted  discrimination,  making 
the  Road  District  Act  void. — Johns  v.  Road 
Improvement  Districts  of  Bradley  County,  218 
S    VV   389 

1  Road  Laws  1919,  p.  898,  held  not  void  be- 
cause it  creates  two  highway  districts,  embrac- 
ing about  86  per  cent  of  all  the  lands  in  the 
county,  and  all  the  public  roads  therein,  except 
about  17  miles ;  the  test  not  being  the  extent  of 
area  included  in  each  district,  but  the  single- 
ness of  the  improvement  and  the  relationship 
to  it  of  the  included  territory,  as  to  benefits  to 
accrue  from  the  improvement— Id. 

1  Road  Laws  1919,  p.  898,  creating  highway 
districts  does  not  authorize  commissioners  to 
lay  out  and  improve  roads  not  established  as 
public  highways,  thus  invading  province  of 
county  court  merely  because  the  roads  to  be 
improved  are  not  described  as  public  roads, 
and  the  statute  elsewhere  provides  fox  proper 
action  by  county  court  with  reference  to  chang- 
es in  route  and  widening  and  straightening  the 
roads. — Id. 

1  Road  Laws  1919,  p.  898,  creating  highway 
improvement  districts,  is  not  void,  as  conferring 
a  continuing  power  over  roads  in  the  commis- 
sioners, in  invasion  of  the  jurisdiction  of  the 
county  court— Id. 

1  Road  Laws  1919,  p.  925,  g  29,  authorizing 
county  court  to  turn  over  to  road  districts  cer- 
tain proportions  of  road  tax  and  to  apportion 
portions  of  general  revenue,  is  merely  direc- 
tory, not  mandatory,  and  does  not  invade  juris- 
diction of  county  court. — Id. 

The  provisions  of  1  Road  Laws  1919,  p.  898, 
creating  highway  districts  for  the  assessment 
of  benefits,  are  sufficiently  definite,  adequate, 
and  comprehensive  to  form  the  basis  for  the  as- 
sessments.—Id. 

«=390  (Tex.Civ.App.)  Under  Loc.  &  Sp.  Acts 
33d  Leg.  (1913)  c.  70,  providing  that  road  dis- 
trict bonds  should  be  sold  to  the  highest  bid- 
der for  cash,  a  sale  and  purchase  of  the  bonds 
partly  on  credit  or  deferred  installment  pay- 
ments, was  void. — People's  Guaranty  State 
Bank  of  Tyler  v.  Castle,  218  S.  W.  519. 

Where  bank  bought  road  district  bonds  un- 
der Loc.  &  Sp.  Acts  33d  Leg.  (1913)  c.  70,  part- 
ly on  credit,  or  deferred  installment  payments, 
and  obtained  title  to  the  bonds  and  sold  them 
to  another  bank,  the  first  bank,  even  though 
the  sale  and  purchase  of  the  bonds  was  void, 
was  liable  in  debt  to  the  county  for  the  bonds. 
—Id. 

Where  bank  bought  road  district  bonds  un- 
der Loc.  &  Sp.  Acts  33d  Leg.  (1913)  c.  70,  part- 
ly on  credit,  or  deferred  installment  payments, 
and  sold  the  bonds  to  another  bank,  tie  Bale 
by  the  road  district  and  purchase  of  the  bonds 
by  the  first  bank  being  void  because  on  credit 
the  liability  of  the  bank  to  the  county  was  in 
the  nature  of  a  debt,  and  an  order  to  presently 
command  the  delivery  of  any  money  by  such 
bank  to  the  depository  of  the  county  could  not 
exist;  no  money  being  actually  on  deposit  in 
the  bank. — Id. 

<8=»92  (Mo.App.)  Under  Rev.  St  1909,  §5 
10558,  10571,  10572,  where  a  county  votes  not 
to  have  a  county  highway  engineer,  the  duties 
of  such  office  are  abolished,  and  the  county  court 
may  order  warrants  drawn  to  road  overseers, 
without  having. them   approved  by  the  county 


surveyor  acting  as'  ex  officio  engineer!— Spurlock 
v.  Wallace,  218  S.  W.  890. 

IXI.   CONSTRUCTION,  IMPROVEMENT, 
AND  REP  Ant. 

<g=>H3(4)  (Tex.Civ.App.)  In  an  action  by  an 
engineer  for  services  rendered  in  supervising 
the  construction  of  a  highway,  the  giving  of  a 
peremptory  instruction  in  bis  favor  held  war- 
ranted under  the  rule  that  where  there  is  no 
reason  for  ordinary  minds  to  differ  as  to  the 
conclusion  to  be  drawn  from  the  evidence,  a 
peremptory  instruction  is  proper. — McDonald 
v.  Axtell,  218  S.  W.  563. 

As  the  special  road  laws  of  Henderson  coun- 
ty provide  that  all  moneys  received  from  sale 
of  bonds,  shall  be  held  by  the  treasurer  and 
paid  out  on  orders  of  the  commissioners'  court, 
and  as  the  last  special  road  law  (Sp.  Acts  1918, 
c.  24,  f  15k)  makes  it  the  duty  of  the  treasurer 
to  hold  the  funds  and  pay  them  out  as  in  other 
cases,  a  judgment  in  an  action  by  an  engineer 
against  the  commissioners'  court  to  recover 
compensation  for  services  rendered  in  super- 
vising construction  of  highways,  is  not,  in  view 
of  Const  art.  5,  §  8,  and  Rev.  St,  1911,  art 
2241,  erroneous  in  directing  the  commissioners' 
court  to  draw  warrants  on  the  treasurer  who 
held  funds  belonging  to  the  road  district. — Id. 

In  an  action  by  an  engineer  for  services  ren- 
dered in  supervising  construction  of  highways, 
the  answer,  setting  up  that  the  roads  Were  im- 
properly built  and  that  the  engineer  failed  to 
keep  a  maintenance  fund,  held  open  to  excep- 
tions made,  and  hence  such  portion  of  the  an- 
swer was  properly  stricken. — Id. 

XV.   TAXES,   ASSESSMENTS,   AND 
WORK  ON  HIGHWAYS. 

®=3l36  (Ark.)  Personal  property  cannot  be 
subjected  by  the  Legislature  to  assessment  for 
benefits  from  a  local  improvement — Arkansas 
Natural  Gas  Co.  v.  Commissioners  of  Hope, 
Fulton,  and  Emmet  Road  Improvement  Dint, 
218  S.  W.  664. 

Franchises  granted  by  a  city  to  public  utili- 
ties to  lay  pipe  lines  on  public  streets  are  on  a 
parity  with  franchises  granted  to  street  rail- 
ways to  lay  tracks  and  operate  in  the  public 
streets,  and  neither  confer  any  easement  or 
freehold  rights  in  the  soil;  so  pipe  lines  must 
be  classified  as  "personal  property"  and  not 
"real  property,"  and  hence  cannot  be  subject 
to  assessment  for  benefits  by  road  improvement 
districts,  notwithstanding  Road  Laws  1919,  vol. 
1,  No.  153,  providing  for  assessment  of  pipe 
lines.— Id. 

It  is  only  where  the  character  of  property  is 
doubtful  that  the  Legislature  has  power  to 
classify  it  as  real  estate;  so  an  attempt  by  the 
Legislature  under  Road  Laws  1919,  vol.  1,  No. 
153,  to  classify  pipe  lines  as  real  property  and 
provide  for  assessment  thereof  for  benefits 
from  local  improvements,  is  unavailing. — Id. 

V.  REGULATION  AND  USE  FOR 
TRAVEL. 

(B)  Use  of  Hlffhmr  and  Uw  of  the  Road. 

<g=»l66  (Tenn.)  Acts  1917,  c.  36.  requiring 
drivers  of  automobiles  crossing  railroad  track 
to  come  to  a  full  stop,  is  not  intended  to  pro- 
tect the  travelers  using  the  highway,  such  per- 
sons being  protected  by  the  common  law  and  by 
Acts  1905,  c.  153,  but  was  designed  to  prevent 
collisions  between  trains  and  automobiles. — 
Carter  v.  Redmond,  218  S.  W.  217. 
«$=»I72(1)  (Mo.App.)  Laws  1911,  p.  330,  $  12, 
subsec.  9,  requiring  a  motor  vehicle  driver  to 
use  the  highest  degree  of  care  that  a  very  care- 
ful person  would  use  under  similar  circum- 
stances, applies  to  injury  to  animals  running 
at  large  on  a  highway,  as  well  as  to  animals 
which  are  being  driven  or  in  control  of  some- 
one.—Pullam  v.  Moore,  218  S.  W.  938. 
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<3=»I78  (Tens.)  A  section  foreman,  who  while 
at  a  grade  crossing  was  struck  by  an  automo- 
bile, could  not  claim  negligence  in  motorist's 
failure  to  stop  his  vehicle  before  reaching  the 
tracks,  as  required  under  Acts  1917,  c.  36,  for 
the  statute  is  not  intended  for  the  protection 
of  persons  on  the  highway. — Carter  v.  Red- 
mond, 218  S.  W.  217. 

<©=3l83  (Tex.Civ.App.)  That  plaintiff,  who  was 
operating  a  motorcycle,  had  not  procured  a 
state  license  as  a  chauffeur  will  not  excuse  neg- 
ligence of  defendant  in  running  down  plaintiff 
with  motorcar. — American  Automobile  Ins.  Co. 
v.  Struwe,  218  S.  W.  534. 
®=I84(5)  (Mo.App.)  Where  plaintiffs  colt, 
ranging  on  a  public  highway,  was  struck  by 
defendant's  automobile,  and  it  appeared  that  the 
colt  was  in  plain  view,  was  seen  by  the  opera- 
tor of  the  car,  that  it  paid  no  attention  to 
warning  signals,  and  that  defendant  ran  the  car 
up  to  within  such  close  proximity  to  it  and  at 
such  a  rate  of  speed  that  it  could  not  stop 
when  the  colt  turned  the  wrong  way,  held  to 
take  the  question  of  negligence  to  the  jury— Pul- 
lam  v.  Moore,  218  S.  W.  938. 

(C)  Injuries  from  Defects  or  Obstructions. 

<S=I87(1)  .(Tenn.)  In  constructing  a  new 
road,  a  county  acts  for  the  sovereign,  because 
the  state  has  delegated  its  sovereignty  therein 
to  the  county  for  that;  purpose;  but  the  state 
does  not  authorize  it  to  commit  a  nuisance,  such 
act  not  being  an  attribute  of  sovereignty,  and 
the  county  will  be  liable  for  injuries  caused  by 
such  nuisance. — Chandler  v.  Davidson  County, 
218  S.  W.  222. 

®=»  1 92  (Tenn.)  Where  a  county,  acting 
through  its  road  commissioners  and  the  super- 
intendent of  the  county  workhouse  board,  in 
repairing  a  road,  has  constructed  a  ditch  in 
the  roadway  in  front  of  the  entrance  to  a  resi- 
dence, 9  feet  long,  4  feet  wide,  and  8%  feet 
deep,  without  any  guards,  the  construction  of 
such  ditch  held  to  constitute  a  nuisance,  and 
the  county  was  liable  to  one  falling  therein, 
regardless  of  its  liability  for  misfeasance  of 
agents.— Chandler  v.  Davidson  County,  218  S. 
W.  222. 

€=  1 98  (Tenn.)  Where  a  county,  acting 
through  its  road  commissioners  and  superin- 
tendent of  workhouse,  in  constructing  and  re- 
pairing a  road,  has  created  a  nuisance  consist- 
ing of  a  deep  ditch  in  the  road  at  the  entrance 
to  a  private  residence,  and  a  pedestrian  is  in- 
jured by  falling  therein,  in  the  dark,  both  the 
county,  its  road  commissioners,  and  the  super- 
intendent of  the  workhouse,  were  liable. — 
Chandler  v.  Davidson  County,  218  S.  W.  222. 
€=»207  (Tenn.)  Where  a  county,  acting 
through  its  road  commissioners  and  superin- 
tendent of  workhouse,  in  constructing  and  re- 
pairing a  road,  has  created  a  nuisance  consist- 
ing of  a  deep  ditch  in  the  road  at  the  entrance 
to  a  private  residence,  and  a  pedestrian  is  in- 
jured by  falling  therein  in  the  dark,  both  the 
county,  its  road  commissioners,  and  the  super- 
intendent of  the  workhouse  were  liable,  and  it 
was  error  to  dismiss  a  suit  for  personal  injur- 
ies so  sustained  as  to  the  commissioners  or 
superintendent. — Chandler  v.  Davidson  Coun- 
ty, 218  S.  W.  222. 

HIPS. 

See  Damages,  <S=>143. 

HOMESTEAD. 

See   Execution,   <8=>245;    Husband   and   Wife, 
€=>126;   Mechanics'  Liens,  <^=>14. 

I.  NATURE,    ACQUISITION,    AND 

EXTENT. 
(C)   Acquisition  and  Establishment. 

«=»57(3)  (Tex.Civ.App.)  In  an  action  to  fore- 
close  a   mortgage,    wherein   mortgagor   inter- 


posed a  claim  of  homestead,  evidence  held  to 
sustain  a  finding  that  the  mortgagor  had  pre- 
viously acquired  another  homestead  at  the  time 
the  mortgage  was  given. — Bayless  r.  Guthrie, 
218  S.  W.  131. 

IV.  ABANDONMENT,  WAIVES,   OB 
FORFEITURE. 

«=»I77(2)  (Tex.Civ.App.)  Where  owner  of  lota, 
who  had  become  insolvent  and  made  an  assign- 
ment of  big  estate,  recognized  conveyance  made 
by  his  assignee,  which  conveyance  called  for 
the  strip  in  question  as  an  alley  boundary  of 
the  lot,  held,  that  the  owner  and  his  wife,  at 
well  as  those  holding  under  them,  were  estop- 
ped to  claim  a  homestead  right  in  the  alley.— 
Boynton  v.  Milmo,  218  S.  W.  510. 

HOMICIDE. 

See  Bail,  <8=>43;  Criminal  Law,  <8=366,  404, 
407,  419,  420,  424,  594,  695,  766,  829;  In- 
dictment and  Information,  €=391,  117. 

I.  THE  HOMICIDE. 

<S=»3  (Tex.Or.App.)  Merely  because  death  re- 
sults from  an  instrument  or  weapon  used  to 
strike,  there  is  no  necessary  conclusion  that  the 
weapon  used  was  a  deadly  weapon. — Hilliard  v. 
State,  218  S.  W.  1052. 

m.  MANSLAUGHTER. 

<8=>44  (Tex.Cr.App.)  Taken  separately,  nei- 
ther threats  nor  insulting  words  nor  battery 
slight  in  its'  nature  constitute  an  adequate 
cause  within  statute  on  manslaughter. — Pickens 
v.  State,  218  S.  W.  755. 

<g=»45  (Tex.ChAppO  Taken  separately,  nei- 
ther threats  nor  insulting  words  nor  battery 
slight  In  its  nature  constitute  an  "adequate 
cause"  within  statute  on  manslaughter. — Pick- 
ens v.  State,  218  S.  W.  755. 
®=»50  (Tex.Cr.App.)  Where  a  person  from 
whom  money  has  been  stolen  is  chasing  the 
person  who  took  it,  and,  while  agitated  by  rea- 
son of  the  theft,  kills  a  third  person  who  he 
believes  is  interfering  to  prevent  his  recovery 
of  the  money,  he  could  not  be  guilty  of  any 
higher  offense  than  manslaughter. — Johnson  v. 
State,  218  S.  W.  496. 

€=>83  (Ark.)  Requested  instructions  requir- 
ing the  state  to  prove  that  defendant  convicted 
of  manslaughter,  fired  the  fatal  shot,  or  that 
prior  thereto  he  conspired  with  others  and  was 
engaged  with  them  in  carrying  out  the  conspir- 
acy to  fight  men  lawfully  trying  to  arrest  his 
son,  were  erroneous;  he  being  present  at  the 
time  of  th'e  killing,  and  it  being  enough  that  he 
either  fired  the  shot  or  aided  or  abetted  others 
in  the  killing.— Adkisson  v.  State,  218  S.  W. 
167. 

V.  EXCUSABLE   OR  JUSTIFIABLE 
HOMICIDE. 

<S=>II6(3)  (Ark.)  Instruction  that  to  excuse 
a  killing  on  the  ground  of  mistaken  belief  of 
imminent  danger  his  belief  must  have  been 
honest  and  reached  without  fault  or  careless- 
ness held  proper. — Adkisson  v.  State,  218  S.  W. 
107. 

€=*I24  (Tex.Cr.App.)  One  giving  chase  to  an- 
other who  has  stolen  his  money  is  justified 
in  trying  to  recover  his  money,  and  may  go 
even  to  the  extent  of  shooting  the  person  who 
has  taken  it,  under  Pen.  Code  1911,  art.  1105, 
subd.  8.— Johnson  v.  State,  218  S.  W.  496. 

VII.   EVIDENCE. 
(A)    Presumptions    and    Burden    of    Proof. 

<&=>I5I(1)  (Ark.)  Under  Klrby's  Dig.,  §  1765, 
the  killing  being  proved  and  admitted,  it  de- 
volved on  defendant  to  prove  circumstances  of 
mitigation  justifying  or  excusing  the  homicide. 
—Payne  v.  State,  218  S.  W.  176. 
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(B)  Admissibility  In  General. 

<8=»I69(1)  (Tex.Cr.App.)  In  a  prosecution 
for  assault  with  intent  to  murder  resulting  in 
conviction  of  aggravated  assault,  testimony  of 
an  eyewitness  as  to  the  conduct  and  language 
of  defendant  and  the  assaulted  party  at  the 
time  of  the  conflict  and  immediately  before 
was  admissible  as  original  testimony  against 
defendant.— Kirkland  v.  State,  218  S.  W.  367. 
©=•170  (Ark.)  Witness  who  testified*  that  de- 
fendant was  one  of  the  parties  who  fired  could, 
as  showing  ability  to  recognize  him,  state  that 
he  had  examined  him  for  military  duty.— Ad- 
kisson  v.  State,  218  S.  W.  165. 
©=•171(1)  (Tex.Cr.App.)  In  a  prosecution  for 
assault  with  intent  to  murder,  resulting  in  con- 
viction of  aggravated  assault,  testimony  of  an 
eyewitness  as  to  the  conduct  and  language  of 
defendant  and  the  assaulted  party  at  the  time 
of  the  conflict,  and  immediately  before,  was 
admissible  as  original  testimony  against  defend- 
ant.—Kirkland  v.  State,  21S  S.  W.  367. 
©=>I72  (Ark.)  Admission  of  evidence  tending 
to  show  defendant  and  members  of  his  family 
indicted  with  him  were  disloyal,  and  he  a  draft 
evader,  may  not  be  complained  of;  this  arising 
in  showing  the  circumstances  that  deceased  was 
a  member  of  a  posse  attempting  at  the  time  to 
arrest  defendant  and  his  brother-in-law  for 
draft  evasion,  and  that  the  family  had  con- 
spired to  aid  them  to  the  extent  of  resisting 
arrest  by  use  of  force.— Adkisson  v.  State,  218 
S.  W.  166. 

(C)  Dying;  Declarations. 

©=-203(3)  (Tex.Cr.App.)  Testimony  that  phy- 
sician told  deceased  that  his  wound  was  a  "seri- 
ous one"  and  "he  thought  fatal"  was  not  a  suf- 
ficient predicate  upon  which  to  permit  the  in- 
troduction of  a  statement  then  made  by  deceas- 
ed as  a  dying  declaration.— Johnson  v.  State, 
218  S.  W.  496. 

«=»2I4(1)  (Tex.Cr.App.)  A  statement  of  de- 
ceased that  he  was  glad  that  the  officers  got  the 
right  man,  made  when  an  officer  said  that  he 
had  "arrested  the  right  man,"  was  not  admis- 
sible as  a  dying  declaration.— Johnson  v.  State, 
218  S.  W.  496. 

©=218  (Tex.Cr.App.)  Wherever  there  is  a 
doubt  as  to  a  dying  declaration  that  involves 
a  doubt  as  to  the  law  and  fact,  the  jury  should 
be  left  untrammeled  to  decide  whether  a  prop- 
er predicate  had  been  laid,  and  instructed  that 
if  they  do  not  so  find  they  Bhould  not  consider 

it.— Johnson  v.  State,  218  S.  W.  496. 

t 

(E)  WelsTbt  and  Sufficiency. 

©=-244(1)  (Ark.)  In  a  prosecution  of  one  ne- 
gro for  murder  of  another,  resulting  in  con- 
viction of  manslaughter,  evidence  held  suffi- 
cient to  warrant  finding  that  defendant  shot 
deceased  without  sufficient  justification,  and 
not,  as  he  testified,  under  reasonable  belief  of 
great  bodily  harm  from  deceased. — Payne  v. 
State,  218  S.  W.  176. 

©=>250  (Tex.CrA.pp.)  In  a  prosecution  for 
homicide,  where  defendant  was  convicted  of 
murder,  evidence  held  sufficient  to  sustain  the 
conviction.— Jones  v.  State,  218  S.  W.  759. 

TO.  TRIAL. 

(B)   Questions  for  Jury. 

€=»268  (Ky.)  Where  the  weapon  is  of  such 
character  as  to  admit  of  but  one  conclusion  in 
that  respect,  the  question  whether  or  not  it  is 
deadly,  within  the  meaning  of  the  statute,  is 
one  of  law;  but,  where  the  weapon  employed 
is  such  that  its  deadly  character  depends  upon 
the  manner  and  circumstances  of  its  use,  the 
question  is  one  of  fact  for  the  jury. — Owens  v. 
Commonwealth,  218  S.  W.  719. 

In  trial  for  maliciously  wounding  a  boy  with 
a  thrown  rock,  where  one  witness  stated  the 
rock  was  about  the  size  of  his  hand  and  there 
was  hearsay  evidence  that  it  weighed  a  pound, 


and  it  appeared  that  when  accused  threw  it  the 
boy  was  27  to  30  feet  away,  the  question  wheth- 
er the  rock  was  a  deadly  weapon  was  for  the 
jury.— Id. 

(O)  Instructions. 

©=•289  (Tex.Cr.App.)  Where  defendant  and  his 
associate,  both  Texas  rangers,  in  attempting 
to  enter  a  building  where  they  suspected 
gambling  was  in  progress,  shot  and  killed  one 
of  the  occupants,  an  instruction  which  referred 
to  burglary  of  the  building  was  erroneous; 
there  being  no  evidence  that  defendant  or  his 
associate  had  any  intention  of  burglarizing  the 
premises.— Bloxom  v.  State,  218  S.  W.  1068. 
©=293  (Tex.Cr.App.)  In  a  homicide  case 
where  a  witness  for  the  state  testified  that 
five  minutes  after  the  shooting  deceased  told 
him  that  a  person  other  than  accused  had  shot 
him,  the  court  erred  in  refusing  to  submit  to 
the  jury  the  question  as  to  whether  or  not 
such  third  person  and  not  accused  killed  deceas- 
ed.—Johnson  v.  State,  218  S.  W.  496. 
©=294(1)  .(Tex.Cr.App.)  Where  accused  ' 
claimed  he  killed  deceased  while  temporarily  in- 
sane from  using  narcotics  and  drinking  whisky, 
the  court's  reference  to  tablets  used  by  ac- 
cused as  morphine  was  not  erroneous,  in  view 
of  testimony  by  accused's  wife  that  they  were 
one-fourth  grain  morphine  tablets. — Cunditt  v. 
State,  218  S.  W.  771. 

©=300(3)  (Ky.)  In  a  prosecution  for  mali- 
ciously shooting  at  another  with  intent  to  kill, 
instructions  on  self-defense  held  sufficient — 
Gregory  v.  Commonwealth,  218  S.  W.  999. 
©=300  (10)  (Ky.)  Where  accused  admitted  that 
he  struck  a  boy  with  a  rock  while  the  boy  was 
nine  or  ten  steps  away,  standing  still,  because 
the  boy  called  him  a  bad  name,  and  not  because 
the  boy  had  a  knife,  held,  accused  was  in  no  such 
danger,  real  or  apparent,  as  to  entitle  him  to  an 
instruction  on  self-defense. — Owens  v.  Common- 
wealth, 218  S.  W.  719. 

$=9300(14)  (Ark.)  Requested  instruction,  on 
prosecution  for  killing  a  member  of  a  posse, 
to  acquit  if  the  posse  was  the  aggressor  and 
fired  the  first  shot  on  the  house  containing  de- 
fendant and  his  family,  was  erroneous,  as  im- 
minent danger  of  defendant  or  a  member  of  his 
family  was  not  predicated,  and  he  could  kill 
only  in  necessary  self-defense  of  himBelf  and 
family.— Adkisson  v.  State,  218  S.  W.  167. 
©=303  (Tex.Cr.App.)  In  a  homicide  case 
where  a  third  person  was  killed  by  accused 
while  chasing  one  who  had  stolen  his  money 
for  the  purpose  of  recovering  the  same,  ac- 
cused believing  such  third  person  to  be  inter- 
fering to  prevent  his  recovering  his  money,  a 
charge  that  if  accused  killed  in  defense  of  his 
property  he  would  not  be  guilty  of  any  higher 
offense  than  manslaughter  was  too  limited,  as 
he  was  not  trying  to  defend  his  property,  but 
was  chasing  another  to  recover  money  alter  it 
had  been  stolen.— Johnson  v.  State,  218  S.  W. 
496. 

©=307(2)  (Tex.Cr.App.)  In  prosecution  for 
murder,  court  did  not  err  in  submitting  issue  of 
aggravated  assault  in  view  of  defendant's  state- 
ment in  his  confession  that  be  did  not  intend  to 
kill  deceased,  but  choked  her  in  order  to  free 
himself.— Lang  v.  State,  218  S.  W.  764. 
©=307^4)  (Ark.)  The  evidence  justifying  the 
submission  of  the  question  of  guilt  on  all  the 
grades  of  homicide,  a  requested  instruction  re- 
quiring acquittal  unless  the  facts  warranted  a 
conviction  of  murder  in  the  first  degree  was 
erroneous.— Adkisson  v.  State,  218  S.  W.  167. 
©=309(2)  (Tex.Cr.App.)  In  a  doubtful  case 
charge  on  manslaughter  should  be  given.— Pick- 
ens v.  State,  218  S.  W.  .755. 

In  homicide  prosecution  court's  refusal,  to 
give  requested  instruction  on  manslaughter  held 
error,  notwithstanding  self-defense  issue. — Id. 
©=•309(4)  (Tex.Cr.App.)  Where  the  evidence  in 
homicide  prosecution  raises  the  issues  of  self- 
defense  and  manslaughter,  and  a  charge  is  de- 
manded upon  both  issues,  the  omission  of  in- 
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straction  88  to  manslaughter  is  error.— Pickens 

v.  State,  218  S.  W.  755. 

4=»309(5)  (Tex.Cr.App.)  When     the    only    af' 

Urinative  defense  theory  raised  by  the  evidence  is 
that  of  self-defense,  a  charge  of  manslarghter  is 
not  proper.— Pickens  v.  State,  218  S.  W.  755. 
<8=>309(5)  (Tex.Cr.App.)  Evidence  regarding 
the  circumstances  under  which  accused,  who 
had  been  drinking  intoxicants  and  using  nar- 
cotics to  some  extent,  shot  a  negro  who  refused 
to  secure  gasoline  for  an  automobile,  etc.,  held 
not  to  present  the  issue  of  manslaughter  or  neg- 
ligent homicide,  but  only  murder  and  temporary 
insanity.— Cundifl  v.  State,  218  S.  W.  771. 

X.  APPEAL  AND  ERROR. 

<8=>338(2)  (Tex.Cr.App.)  Evidence  that  the 
brother  of  two  women  who  were  with  accused 
at  the  time  of  the  shooting  intended  to  go  after 
his  sisters  was  of  no  consequence,  and  its  ad- 
mission was  not  prejudicial  error. — Cundiff  v. 
State,  218  S.  W.  771. 

XL.   SENTENCE  AND  PUNISHMENT. 

<S=>354  (Tex.Cr.App.)  A  ten-year  sentence  upon 
conviction  for  murder  in  a  case  involving  the 
issue  of  temporary  insanity  from  use  of  mor- 

Shine  and  whisky  held  warranted  by  the  fin- 
ance.—Cundiff  v.  State,  218  S.  W.  771. 

HORSES. 

See  Highways,  «=>184. 

HOSPITALS. 

See  Appeal  and  Error,  «=>1039,  1064;  Consti- 
tutional Law,  «=»70;  Pleading,  <S=>433. 
<S=>5  (Mo.)  Under  Rev.  St.  1909,  J  1465,  as 
amended  by  Laws  1919,  p.  200,  providing  that 
patients  having  no  ability  to  pay  shall  be  re- 
ceived for  treatment  in  the  Mt.  Vernon  Sana- 
torium, and  that  if  a  person  desiring  free  treat- 
ment shall  apply  under  oath  to  the  county  court, 
or  if  a  resident  of  the  city  of  St.  Louis,  to  the 
comptroller,  who  shall  at  once  certify  the  name, 
the  comptroller  on  proper  application  being  filed 
is  bound  to  certify  the  name  of  the  applicant 
without  investigating  the  applicant's  ability, 
notwithstanding  the  comptroller  is  charged  with 
the  responsibility  of  conserving  the  financial  in- 
terests of  the  city,  which  in  the  end  must  pay 
for  the  treatment;  the  words  "at  once"  mean- 
ing with  reasonable  haste,  etc.— State  ex  rel. 
Conway  v.  Nolte,  218  S.  W.  862. 
®=»7  (Mo.App.)  Defendant  hospital  waB  re- 
quired to  use  reasonable  care  and  diligence,  not 
only  in  treating  patients,  but  also  in  safeguard- 
ing them  from  dangers  due  to  mental  incapacity. 
—Davis  v.  Springfield  Hospital,  218  S.  W.  696. 
The  degree  of  care  and  diligence  required  of 
a  hospital  in  caring  for  a  patient  is  measured 
both  by  the  mental  incapacity  of  the  patient, 
and  the  danger  which  the  surroundings  indicate 
may  befall  him  in  view  of  any  particular  mental 
traits  exhibited  by  the  patient.— Id. 

While 'a  private  hospital  oweB  to  its  patients 
such  reasonable  care  and  attention  as  their 
own  mental  or  physical  conditions  reasonably 
require,  this  requirement  is  limited  by  the  un- 
bending rule  that  no  one  is  required  to  guard 
against  or  take  measures  to  avert  that  which  a 
reasonable  person  under  the  circumstances  would 
not  anticipate  as  likely  to  happen. — Id. 
$=>8  (Mo.App.)  In  action  for  the  death  of  a 
patient  on  the  third  floor  of  defendant's  hospital, 
who,  while  in  a  delirious  condition  and  while 
attempting  to  escape  from  the  hospital,  fell  to 
the  ground  and  was  killed,  averment  that  de- 
fendant had  previous  knowledge  of  deceased's 
delirious  condition,  and  inability  to  know  of 
dangers  and  take  care  of  himself,  was  necessary 
to  a  good  petition. — Davis  v.  Springfield  Hospi- 
tal, 218  S.  W.  696. 

In  action  for  death  of  a  patient  on  the  third 
floor  of  defendant's  hospital,  who  while  in  a  de- 


lirious condition  and  while  attempting  to  es- 
cape from  the  hospital,  fell  to  the  ground  and 
was  killed,  held  that  defendant's  negligence  was 
a  question  for  the  jury.— Id. 

HOTELS. 

See  Evidence,  <5=»450. 

HOUSE 

See  Fixtures,  <8=>27. 

HUSBAND  AND  WIFE. 

See  Acknowledgment,  €=»55;  Adverse  Posses- 
sion, <8=>71;  Appeal  and  Error,  «=>877,  910; 
Banks  and  Banking,  <8=>152,  154;  Divorce; 
Evidence,  <S=»471;  Execution,  &=>245; 
Fraudulent  Conveyances,  «=>104.  181,  208, 
278,  286,  298,  308;  Liens,  «=»7;  Trusts,  «=> 
89;  Witnesses,  «=56. 

X.  MUTUAL  RIGHTS,  DUTIES.  AND 
LIABILITIES. 

<}=>4  (Tex.Civ.App.)  At  common  law  no  duty 
rested  upon  the  wife  to  support  the  husband.— 
King  v.  King.  218  S.  W.  1093. 

IV.   DISABILITIES   AND    PRIVILEGES 
OF  COVERTURE. 

(F)  Crimes. 
<S=I08  (Ky.)  There  is  no  longer  a  presump- 
tion as  at  common  law  that  a  married  woman 
who  commits  a  crime  conjointly  with  or  in  the 
presence  of  her  husband  acts  under  his  coer- 
cion, since  Ky.  St.  ff  2127,  2128,  providing  that 
wife  holds  and  owns  all  of  her  separate  estate 
and  may  contract,  etc.,  destroy  such  presump- 
tion.—King  v.  City  of  Owensboro,  218  S.  W. 
297. 

V.  WIFE'S  SEPARATE  ESTATE. 
(A)    What   Constitutes. 

«=>I26(3)  (Tex.Civ.App.)  Where  a  wife  used 
as  a  lodging  house  property  which  the  spouses 
occupied  as  a  homestead,  the  wife  is  not  bound 
to  use  the  profits  from  the  lodging  house  for 
the  support  of  the  husband.— King  v.  Kin*-.  218 
S.  W.  1093. 

<8=>I29(4)  (Ark.)  A  wife  who  allows  her  hus- 
band to  use  her  property  for  a  long  time  as  his 
own  land  will  not  be  allowed  to  claim  it  as 
against  his  creditors.— Irwin  v.  Dugger.  218 
8.  W.  177. 

<8=>I3I(3)  (Tex.Civ.App.)  Where  a  husband 
asserted  rights  in  lands  standing  in  his  wife's 
name,  on  the  theory  that  he  had  ont  of  his 
separate  funds  paid  for  improvements,  the  hus- 
band has  the  burden  of  showing  wherein  his 
separate  estate  is  entitled  to  reimbursement. — 
King  v.  King,  218  S.  W.  1093. 
€=»  1 33(1)  (Tex.Civ.App.)  In  an  action  by  a 
husband  who  asserted  rights  in  property  stand- 
ing in  the  name  of  bis  wife,  evidence  AeW  insuf- 
ficient to  show  that  the  wife  was  on  account 
of  such  property  indebted  to  the  community  es- 
tate in  excess  of  the  amount  found. — King  v. 
King,  218  S.  W.  1093. 

<S=I33(5)  (Tex.Civ.App.)  In  an  action  by  a 
husband  against  his  wife  to  establish  his  in- 
terest in  land  to  which  the  wife  held  the  legal 
title,  evidence  held  insufficient  to  show  that 
the  land  had  been  purchased  with  funds  be- 
longing to  the  husband's  separate  estate. — King 
v.  King,  218  S.  W.  1093. 

®=>l33'/2  (Mo.App.)  In  replevin  action  by 
holder  of  mortgage  to  recover  possession  of 
mortgaged  chattels,  whether  defendant  mort- 
gagor or  his  wife  owned  the  property  at  the 
time  it  was  mortgaged  held  for  the  jury. — Cook 
v.  Wheeler.  218  S.  W.  929. 

(C)  Liabilities  and  Charges. 

$=>l46'/2  (Tex.Civ.App.)  In  determining  lia- 
bility to  execution  of  Texas  lands  of  a  married 
woman  for  a  debt  contracted  outside  the  state, 
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the  laws  of  the  state  where  debt  was  contract- 
ed govern.— Walker  v.  Goets,  218  S.  W.  569. 
^*=>I56  (Tex.Civ.App.)  Where  an  Arizona  mar- 
ried woman  signed  a  note  with  her  husband, 
Tirld  that  under  Civ.  Code  Aris.  1913,  par. 
3852,  execution  on  a  judgment  on  the  note 
might  be  levied  against  the  separate  property 
of  the  married  woman  located  in  Texas,  the 
judgment  having  been  recovered  in  that  state, 
and  notwithstanding  it  was  found  that  the  note 
was  given  for  supplies  furnished  from  a  general 
merchandise  store,  paragraphs  3855  and  3856, 
relating  to  the  wife's  obtaining  supplies  for 
herself  and  children  on  the  credit  of  the  hus- 
band, have  no  application. — Walker  v.  Goetz, 
218  S.  W.  689. 

(D)  Conveyance*  and  Contract*  to 
Convey. 

<S=»I8I  (Tex.Civ.App.)  The  Married  Woman's 
Act  of  1913  (Vernon's  Sayles'  Ann.  Civ.  St 
1914,  arts.  4621,  4622,  4624)  leaves  the  law 
as  it  was  before  in  reference  to  the  sale  and 
incumbrance  of  the  separate  real  estate  of  a 
married  womanT  that  is,  such  a  woman,  though 
joined  by  her  husband,  cannot  make  a  binding 
contract  for  the  sale  of  her  separate  realty, 
with  the  exception  that,  if  the  husband  refuses 
to  join  in  conveyance  or  incumbrance,  the  wife 
only  may  procure  a  court  order  permitting  her 
to  convey  or  incumber  without  her  husband's 
joining  therein.— Jackson  v.  Carlock,  218  S.  W. 
578. 

«g=»l87  (Tex.Civ.App.)  Where  plaintiff  knew 
that  a  defendant  was  a  married  woman,  and 
that  certain  land  was  her  separate-  property, 
the  law  charged  him  with  notice  of  the  fact 
that  her  verbal  contract  to  sell  it  was  an  abso- 
lute nullity.— Jackson  v.  Carlock,  218  S.  W. 
578. 

«=>I94  (Tex.Civ.App.)  Where  a  deed  convey- 
ing land  which  was  wife's  separate  property 
was  signed  by  husband  and  wife,  and  it  did  not 
appear  that  the  wife  was  examined  privily  and 
apart  from  her  husband,  the  conveyance  was 
void.— Dupuy  v.  Dicks,  218  S.  W.  49. 
<8=»202  (Tex.Civ.App.)  In  view  of  the  statute 
relating  to  conveyance  of  a  married  woman's 
separate  property,  a  married  woman  having 
had  legal  right,  at  any  time  before  she  signed 
and  acknowledged  a  deed  conveying  her  sepa- 
rate property,  to  refuse  to  do  so,  plaintiff  pur- 
chaser to  whom  she  had  orally  promised  to  con- 
vey cannot  base  an  allegation  of  fraud  upon 
her  void  promise  to  execute  the  conveyance. — 
Jackson  v.  Carlock,  218  S.  W.  578. 

VII.    COMMUNITY   PROPERTY. 

^=9249  (Tex.Civ.App.)  Where  a  husband  pre- 
pared rented  land  for  cotton  crop,  and,  after 
his  death  before  planting,  the  wife  procured  the 
seed,  planted  the  land,  cultivated  and  raised 
the  crop,  the  crop  is  not  a  part  of  the  communi- 
ty property,  and  hence  a  bank  in  which  the 
proceeds  of  the  crop  were  deposited  by  the 
wife  cannot  apply  same  to  discharge  of  a  com- 
munity note. — State  Bank  of  Commerce  v.  Cox, 
218  S.  W.  82. 

(8=>264  (Tex.Civ.App.)  Where  a  bank  which 
held  community  notes  executed  by  the  deceas- 
ed husband,  applied  after  his  death  to  payment 
of  notes  a  deposit  standing  in  the  name  of  the 
widow,  evidence  held  insufficient  to  show  that 
the  sum  of  $60  which  was  the  first  item  in 
the  widow's  passbook  was  part  of  a  deposit 
standing  in  the  name  of  the  husband  at  the  time 
of  his  death ;  hence  direction  of  a  verdict  for 
the  widow  was  not  improper  on  the  ground 
that  such  sum  was  community  property. — State 
Bank  of  Commerce  v.  Cox,  218  S.  W.  82. 

IX.  ABANDONMENT. 

©=>302  (Tex.Cr.App.)  To  sfcow  guilt  of  of- 
fense of  desertion  of  wife  and  children,  de- 
nounced by  Vernon's  Ann.  Pen.  Code  1910,  arts. 
S40a-640f,  it  must  appear  that  defendant  de- 


serted, neglected,  or  refused  to  provide  for  his 
wife  and  children  under  16,  that  his  conduct 
was  willful  and  without  justification,  and  that 
wife  and  children  were  in  destitute  and  neces- 
sitous circumstances.— Mercardo  v.  State,  218 
S.  W.  491. 

The  term  "willful,"  as  used  in  Vernon's  Ann. 
Pen.  Code  1916,  arts.  640»-G40f,  denouncing 
the  willful  desertion  of  wife  and  children  under 
16  without  justification,  means  not  only  with 
evil  intent  and  malice,  but  also  implies  a  set 
purpose  or  design;  '^justification"  meaning  a 
sufficient  lawful  reason  why  a  person  did  or  did 
not  do  the  thing  charged.— Id. 
<8=»302  (Tex.Cr.App.)  Where  wife,  at  time  of 
preferring  charge  against  husband  for  deser- 
tion under  Vernon's  Ann.  Pen.  Code  1916,  art. 
640a,  had  $110,  conviction  will  not  be  sustained ; 
the  wife  not  being  in  destitute  and  necessitous 
circumstances.— Davis  v.  State,  218  S.  W.  493. 
<@=305  (Tex.Cr.App.)  A  husband,  who  when 
absent  from  his  wife  and  children  sent  them 
$125  each  month  of  his  earnings  of  $150,  and 
who  when  he  returned  was  told  by  his  wife  that 
she  would  not  have  anything  to  do  with  him  as 
such,  or  perform  for  him  any  of  her  duties  as 
wife,  was  justified  in  refusing  or  failing  fur- 
ther to  support  her,  so  that  therein  he  was  not 
guilty  of  a  violation  of  Vernon's  Ann.  Pen.  Code 
1916,  arts.  640a  to  640f.— Mercardo  v.  State, 
218  S.  W.  491. 

<&=>3I3  (Tex.Cr.App.)  When  the  testimony  in 
a  prosecution  for  violation  of  Vernon's  Ann. 
Pen.  Code  1916,  arts.  640a-640f,  for  willful 
failure  or  refusal  to  provide  for  wife  and  chil- 
dren, shows  that  defendant  husband  did  not 
desert  the  wife  but  that  she  turned  from  him 
and  that  he  did  not  neglect  or  refuse  to  provide 
for  her  or  her  children  but  gave  them  most  of 
bis  earnings,  while  at  the  time  alleged  they 
were  not  in  distress  but  had  house  rent  paid 
and  money,  conviction  is  against  the  law  and 
the  evidence,  and  will  be  reversed.— Mercardo 
v.  State,  218  S.  W.  491. 

€=>3I3  (Tex.Cr.App.)  In  a  prosecution  for 
wife  desertion,  testimony  that  defendant  had 
been  charged  with  shooting  craps,  and  that  a 
witness  had  gone  on  his  bond  when  he  was  ar- 
rested, and  testimony  that  defendant's  wife 
was  a  good  woman,  was  inadmissible  as  ir- 
relevant—Moore  v.  State,  218  S.  W.  1059. 

X.     ENTICING  AND  ALIENATING. 

4£=>324  (Ky.-)  "Consortium"  means  the  society, 
comp  nionship,  conjugal  affection,  fellowship, 
and  assistance  of  the  wife  as  in  the  old  English 
law.— Lane  v.  Dunning,  218  S.  W.  260. 

The  husband's  right  of  action  for  damages 
for  loss  of  consortium  does  not  rest  upon  the 
ground  of  loss  of  service,  but  upon  the  loss  of 
society  or  consortium  arising  by  virtue  of  the 
marriage  contract.— Id. 

Husband  being  entitled  to  the  society,  com- 
fort, and  assistance  of  his  wife,  whoever  by 
alienation  of  her  affections  deprives  him  there- 
of commits  a  wrong  against  the  husband,  for 
which  damages  are  recoverable,  and  this  though 
the  wrongdoer  is  the  wife's  parent. — Id. 
€=>332  (Ky.)  Allegation,  in  petition  for  dam- 
ages for  loss  of  consortium  of  wife,  that  plain- 
tiff was  a  man  of  family,  the  family  consisting 
of  himself,  his  wife  and  three  children,  naming 
them,  and  that  defendant  was  his  wife's  father, 
sufficiently  alleged  that  plaintiff  and  his  wife 
were  married,  proof  of  marriage  in  such  a  case 
not  being  as  strict  as  in  suits  for  criminal 
conversation,  direct  proof  of  marriage  not  be- 
ing a  requisite. — Lane  v.  Dunning,  218  S.  W. 
269. 

A  petition,  in  an  action  for  damages  for  loss 
of  consortium  of  wife,  alleging  that  defendant 
was  alienating  the  affections  of  his  wife  and 
enticing  her  from  him  and  was  compelling  her 
to  remain  at  defendant's  home,  held  to  suffi- 
ciently allege  that  the  wife  was  detained  with- 
out her  acquiescence  or  cansent;    compulsion 
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suggesting  the  presence  of  force  or  coercion,  the 
antithesis  of  acquiescence. — Id. 

ICE. 

See  Trial,  «=>329. 

IDENTITY. 

See  Burglary,  <S=29. 

IMPROVEMENTS. 

See  Bridges,  <8=>5,  12:  Highways,  <g=»00,  136; 
Municipal  Corporations,  $=3107,  266-185; 
Specific  Performance,  ®=»43. 

INDEMNITY. 

See  Chattel  Mortgages,  <8=>113;  Guaranty; 
Insurance,  4=>512. 

INDICTMENT  AND  INFORMATION. 

See  Burglary,  <S=>28;  Criminal  Law,  «=>590, 
627,  1032,  1144;  Larceny,  «8=»29,  40;  Libel 
and  Slander,  <8=»152;  Municipal  Corpora- 
tions, «=»639;   Weights  and  Measures,  <g=»12. 

m.   FORMAL   REQUISITES  OF  IN- 
DICTMENT. 

<S=>32(3)  (Tex.Cr.AnD.)  Where    an    indictment 
failed  to  conclude  with  the  words  "against  the 

fteace  and  dignity  of  the  state"  or  any  equiva- 
ent  declaration,  it  was  void  under  Const,  art. 
5,  §  12,  declaring  that  prosecutions  shall  be 
carried  on  in  the  name  of  the  -state  of  Texas 
and  shall  conclude  "against  the  peace  and  dig- 
nity of  the  state."— Revill  v.  State,  218  S.  W. 
1044. 

V.  REQUISITES     AND     SUFFICIENCY 
OF  ACCUSATION. 


1(8)  (Ky.)  Where  the  descriptive  portion 
of  an  indictment  stated  that  defendant  aid  un- 
lawfully and  maliciously  shoot  at  and  wound 
another,  it  will  be  deemed  sufficient  to  charge 
the  offense  of  willfully  and  maliciously  shoot- 
ing at  another  denounced  by  Ky.  St.  §  1166, 
although  the  charging  portion  of  the  indictment 
omitted  the  word  "willfully." — Gregory  v.  Com- 
monwealth. 218  S.  W.  999. 
®=»  1 1 7  (Ky.)  Where  the  descriptive  portion 
of  an  indictment  stated  that  defendant  did  un- 
lawfully, willfully,  and  maliciously  shoot  at  and 
wound  another,  the  indictment  when  first  as- 
sailed in  the  appellate  court  will  be  deemed 
sufficient  to  charge  the  offense  of  willfully  and 
maliciously  shooting  at  another  denounced  by 
Ky.  St.  |  1166,  although  the  charging  portion 
of  the  indictment  omitted  the  word  "willful- 
ly."—Gregory  v.  Commonwealth.  218  S.  W. 
999. 

INFANTS. 

See  Carriers,  «=»277;  Death,  <g=a95:  Divorce, 
<$=>144;  Guardian  and  Ward;  Master  and 
Servant,  «=©5,  304,  330;  Parent  and  Child; 
Trial,  <6=»252. 

II.   CUSTODY  AND  PROTECTION. 

<8=>I6  (Tex.Cr.App.)  On  an  information  under 
Code  Cr.  Proc.  tit.  17,  as  amended  by  Acts 
35th  Leg.  4th  Called  Sess.  (1918)  c.  26,  charg- 
ing defendant  with  being  a  delinquent  child, 
and  where  a  jury  was  demanded  and  impaneled 
and  found  defendant  to  be  a  delinquent  child, 
the  trial  judge  was  without  authority  to  fix  the 
punishment,  as  defendant's  guilt,  as  well  as  the 
amount  of  his  punishment,  was  exclusively 
within  the  province  of  the  jury.— Gebhardt  v. 
State,  218  S.  W.  1047. 

III.  PROPERTY  AND  CONVEYANCES. 

<&=>37  (Ky.)  The  power  to  sell  lands  of  infants 
is  purely  statutory.— Shaw  v.  Grimes,  218  S.  W. 
447. 


<g=>40  (Ky.)  The  power  to  sell  lands  of  in- 
fants is  purely  statutory,  and  if  the  statute  is 
not  complied  with  a  sale  is  void. — Shaw  v. 
Grimes,  218  S.  W.  447. 

TV.   CONTRACTS. 

4=»50  (Ky.)  While  legal  services  of  value  ren- 
dered for  an  infant  are  treated  as  necessaries 
for  which  he  may  be  required  to  pay  a  reason- 
able compensation,  an  infant  is  not  competent 
to  make  a  contract  for  the  same. — Charles  v. 
Whitt,  218  S.  W.  994. 

vn.  ACTIONS. 

<S=>92  (Ky.)  In  an  action  based  on  an  express 
contract  by  an  attorney  against  an  infant  cli- 
ent, judgment  cannot  be  rendered  in  favor  of 
the  attorney  on  the  quantum  meruit. — Charles 
v.  Whitt,  218  8.  W.  994. 

INFLUENZA. 

See  Insurance,  <3=»515. 

INJUNCTION. 

See  Appeal  and  Error,  «=»460,  781,  877,  954. 
1170;  Corporations.  $=>320:  Counties,  <£=> 
196;  Courts,  <8=>516;  Divorce,  «=>206; 
Easements,  <8=>61;  Judgment,  «=>455,  551; 
Landlord  and  Tenant,  «=»134,  139;  Manda- 
mus, <8=>5;  Nuisance,  <8=>33,  35,  36;  Parent 
and  Child,  <S=>17;   Pleading,  «=»403. 

I.  NATURE  AND  GROUNDS  IN  GEN- 

ERAL 
(B)   Grounds  of   Relief. 

«=ll  (Tex.Civ.App.)  Though  Acts  35th  Leg. 
(1917)  c.  60,  requires  owners  within  the  areas 
prescribed  to  have  their  cattle  dipped  and  pro- 
vides a  penalty,  owners  of  cattle  are  not  enti- 
tled to  enjoin  county  officials  from  enforcing 
the  law,  where  there  is  no  evidence  that  such 
officials  were  threatening  to  prosecute  the  own- 
ers criminally  or  were  intending  to  forcibly 
seize  the  cattle  for  the  purpose  of  dipping  them. 
—Page  v.  Tucker,  218  S.  W.  584. 

II.  SUBJECTS   OF  PROTECTION  AND 

RELIEF. 

(B)    Property,    Conveyance*,    audi    Incam- 

brtnwi. 

<8=>36(2)  (Tex.Civ.App.)  In  a  suit  to  enjoin 
trespasses,  issues  of  title  and  right  to  the 
writ  may  be  determined  in  the  same  case;  but, 
when  it  requires  facts  to  establish  title,  those 
questions  of  fact  should  be  submitted  to  the 
jury.— Butler  v.  Borroum,  218  8.  W.  1115. 
<8=s46  (Tex.Civ.App.)  In  a  proper  case,  one 
rightfully  in  possession  of  land  may  by  a  prop- 
er showing  secure  an  injunction  to  restrain  a 
trespasser  from  entering  to  commit  injuries.— 
Butler  v.  Borroum.  218  S.  W.  1115. 
<8=>55  (Mo.App.)  Where  an  owner  of  an  elec- 
tric light  plant  is  in  possession,  and  his  em- 
ploye and  -agent  has  charge  of  and  is  operat- 
ing the  plant,  and  such  employs,  who  is  in- 
solvent, repudiates  the  agreement  under  which 
the  plant  Is  managed  for  the  owner,  and  as- 
sumes absolute  control,  excluding  the  owner 
from  possession,  and  proceeds  to  operate  the 
plant  on  his  own  account,  injunction  will  lie; 
such  employ^  being  a  trespasser  from  the  time 
he  assumed  control. — Landrum  v.  McMinda,  218 
S.  W.  899. 

(B)   Public    OSBoer*    and    Boards    and    ■■- 
nlolpalltles. 

®=»75  (Ky.)  Courts  will  not  undertake  by  in- 
junction to  control  or  direct  the  exercise  by  the 
Governor  of  political  or  discretionary  acts  the 
performance  of  wtajch  he  assumes.— Gordon  v. 
Morrow,  218  S.  W.  258. 

The  Governor  of  the  state  may  be  enjoined 
from  the  performance  or  attempted  performance 
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in  his  official  capacity  of  acts  that  he  has  no 

lawful  riicht  to  do.— Id. 

«=>8I   (Ky.)  The   Governor   of  the   state   was 


improperly  restrained  from  discharging  special 
counsel  employed  under  Ky.  St.  f  112,  subsec. 
5,  who  had  brought  an  action  in  the  name  of 
the  state  and  appeared  of  record  as  counsel  for 
the  state,  since  counsel  had  an  adequate  remedy 
at  law,  in  that  it  was  necessary  for  the  Gov- 
ernor, in  order  to  dispense  with  their  services, 
to  make  a  motion  in  the  court  where  the  suit 
is  pending,  at  which  time  the  court  could  se- 
cure to  them  any  compensation  to  which  they 
were  entitled,  as  a  condition  of  their  dismissal. 
—Gordon  v.  Morrow,  218  S.  W.  258. 

(H)  Criminal  Acta,  Conspiracies,  and 
Prosecutions. 

«=»I03  (Mo.App.)  That  defendant,  on  premises 
adjoining  plaintiffs  flat  building,  dispensed  liq- 
uor to  members  of  various  organizations  who 
held  membership  cards,  and  that  this  constituted 
an  offense,  does  not  authorize  injunction  re- 
straining sale  of  liquor. — Magel  v.  Grnetli  Benev. 
Soc.  of  St.  Louis,  218  S.  W.  704. 

m.   ACTIONS  FOR  INJUNCTIONS. 

*=II4(4)  (Ky.)  In  a  suit  to  enjoin  Issuance 
and  sale  of  county  bonds,  that  an  intervener 
was,  over  petitioners'  objection,  allowed  to  file 
«n  intervening  petition  in  which  he  referred  to 
the  pleadings  of  the  original  petitioners,  and 
adopted  them,  and  joined  in  their  prayer  for 
relief,  was  not  error. — Horning  v.  Fiscal  Court 
of  Caldwell  County.  218  S.  W.  989. 
<S=»I20  (Ky.)  In  a  proceeding  to  enjoin  the 
Governor  from  canceling  a  contract,  a  special 
demurrer  only  raising  the  question  that  the 
court  had  no  jurisdiction  of  the  defendant  or 
the  subject-mntter  of  the  action  was  properly 
overruled.— Gordon  v.  Morrow,  218  S.  W.  258. 
<3=>I2I  (Ky.)  An  amended  petition  offered  by 
petitioner,  in  a  suit  to  enjoin  issuance  and 
sale  of  county  bonds,  merely  amplifying  the 
cause  of  action  set  out  in  the  first  petition, 
without  alleging  any  additional  fact  adding  to 
those  already  contained  in  the  petition,  may 
be  properly  refused.— Horning  v.  Fiscal  Court 
of  Caldwell  County,  218  S.  W.  989. 
<8=»I23  (Tex.  Civ.  A  pp.)  In  an  action  where 
plaintiff  sought  an  injunction  to  prevent  de- 
fendants from  trespassing  on  land,  and  adopt- 
ed that  procedure  for  the  purpose  of  relieving 
himself  of  the  burden  of  establishing  title,  as 
be  would  have  to  in  an  action  at  law  to  try 
title,  but  the  pleadings  put  in  issue  plaintiffs 
title,  and  there  was  a  showing  by  defendants 
controverting  plaintiffs  claim  of  title,  judgment 
in  his  favor  was  erroneous,  where  he  merely 
proved  possession.— Butler  v.  Borroum,  218  S. 
W.  1115. 

«=>I26  (Tex.Civ.App.)  Where  one  in  posses- 
sion of  land,  title  to  which  he  claimed  to  have 
secured  by  adverse  possession,  sought  injunc- 
tion against  defendants,  who,  as  he  alleged, 
were  trespassing,  and  for  the  purpose  of  avoid- 
ing the  burden  of  an  action  for  trespass  to  try 
title  did  not  ask  for  a  writ  of  possession,  but 
defendants  filed  a  plea  of  not  guilty,  such  plea 
put  plaintiff  to  proof  of  title.— Butler  v.  Bor- 
roum. 218  S.  W    1115. 

®=>I28  (Mo.App.)  In  suit  to  enjoin  plaintiffs 
agent,  operating  electric  light  plant  for  plain- 
tiff under  an  agreement,  from  assuming  con- 
trol and  attempting  to  exclude  plaintiff  from 
possession,  evidence  held  to  support  a  finding 
that  defendant  had  no  interest  in  the  plant  — 
Landrum  v.  McMinds,  218  S.  W.  899 
«*=»I29(1)  (Tex.Civ.App.)  Where  suit  was 
brought  to  enjoin  a  commissioners'  court  from 
paying  and  an  abstract  company  from  receiving 
money  under  a  contract  alleged  to  be  invalid, 
and  the  defendants  appeared  on  the  trial  and 
moved  that  the  suit  be  dismissed,  and  showed 
that  they  had  voluntarily  rescinded  the  con- 
218  S.W.-75 


tract,  the  court  properly  dismissed  the  case. — 
Graves  v.  Commissioners'  Court  of  Milan  Coun- 
ty, 218  S.  W.  554. 


TV.  PRELIMINARY  AND  INTERLOCU- 
TORY INJUNCTIONS. 

(A)  Gronnda  and  Proceedings  to  Procnte, 

«=»I33  (Tex.Civ.App.)  The  status  of  property 
may  be  restored  by  temporary  mandatory  in- 
junctions during  the  pendency  of  suits,  while  it 
is  not  the  function  of  preliminary  injunctions 
to  transfer  possession  of  the  property,  but 
mandatory  injunctions  will  be  granted  in  ex- 
treme cases  upon  such  hearing.— Boynton  v. 
Milmo,  218  S.  W.  610. 

(B)  Continuing.  Modifying;,  Vacating,  or 
Ulssolvlnar. 

<8=>I87  (Mo.App.)  A  motion  to  assess  damages 
on  the  dissolution  of  an  injunction  might  prop- 
erly be  filed,  under  Rev.  St.  1909,  §  2524.  at 
the  term  when  the  injunction  is  dissolved, 
though  such  motion  remains  suspended  until 
the  determination  of  the  appeal,  if  an  appeal  is 
taken— Robertson  v.  Glenn,  218  S.  W.  920. 

If  motion  to  assess  damages  is  filed,  under 
Rev.  St.  1909,  f  2524,  upon  the  .dissolution  of 
an  injunction  at  a  term  subsequent  to  the  or- 
der and  judgment  dissolving  the  injunction,  no- 
tice must  be  given. — Id. 

A  motion  to  assess  damages,  under  Rev.  St. 
1909,  §  2524,  must  be  filed  not  later  than  the 
next  term  of  the  circuit  court  after  the  final 
determination  of  the  cause  in  the  appellate 
court  affirming  a  judgment  of  the  trial  court 
dissolving  an  injunction.— Id. 

VI.  WRIT,  ORDER  OR  DECREE.  SERV- 
ICE, AND  ENFORCEMENT. 

<&=>208  (Mo.App.)  An  injunction  decree  must 
be  definite  and  specific,  so  as  to  inform  defend- 
ants what  they  can  and  what  they  cannot  do. — 
Magel  v.  Gruetli  Benev.  Soc.  of  St.  Louis,  218 
S.  W.  704. 

INNKEEPERS. 

<&=»!  I  (2)  (McApp.)  When  the  relation  of  inn- 
keeper and  guest  was  terminated  by  the  guest 
by  giving  up  his  room  and  paying  his  bill,  the 
mere  expectation  of  the  guest  to  return  later 
was  insufficient  to  support  the  continuation  of 
his  relation  with  the  innkeeper,  and  for  goods 
left  in  the  inn  the  innkeeper  waB  liable  only  as 
gratuitous  bailee.— McKeever  v.  Kramer.  218 
S.  W.  403. 

A  guest,  leaving  his  hotel,  had  no  right  to 
assume  that  the  night  clerk  had  any  authority 
to  make  a  contract  binding  the  innkeeper,  un- 
less it  was  within  the  clerk's  duties  as  such, 
and  pertained  to  the  relation  of  innkeeper  and 
guest.— Id. 

Defendant  innkeeper's  night  clerk  had  no  au- 
thority per  se  to  accept  from  a  departing  guest 
a  sum  of  money  in  an  envelope  for  safe-keeping, 
though  the  guest  stated  his  intention  to  return 
in  a  few  days,  the  matter  not  having  relation 
to  the  clerk's  duties  as  such,  so  that  the  guest's 
act  in  leaving  the  money  did  not  constitute  even 
a  gratuitous  bailment— Id. 
<S=»M(3)  (Mo.App.)  The  duty  of  an  innkeeper 
with  respect  to  effects  left  in  his  custody  by  one 
who  has  ceased  to  be  a  guest  after  expiration 
of  a  reasonable  time  for  removal  of  such  effects 
is  that  of  gratuitous  bailee,  responsible  only  for 
gross  negligence.— McKeever  v.  Kramer,  218  S. 
W.  403. 

INSANE  PERSONS. 

See  Appeal  and  Error,  «=>151;  Criminal  Law, 
«=>452.  4S5,  656;  Deeds,  <S=>196,  211;  Ven- 
dor and  Purchaser,  ®=30,  239;  Wills,  ©=> 
52,  324.  ,,,,*— 
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V.  PROPERTY  AND  CONVEYANCES. 

<©=6I  (Ky.)  The  deed  of  a  person  of  unsound 
mind  is  not  void,  but  voidable.— Phillips  v.  Mur- 
phy, 218  S.  W.  250. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Creditors; 
Bankruptcy. 

INSPECTION. 

See  Animals,  «=»29. 

INSTRUCTIONS. 

See  Criminal  Law,  «=»759-844;  Trial,  <8=>191- 
296 

INSURANCE. 

See  Action,  <g=>50;  Appeal  and  Error,  <gs=>173, 
1033;  Brokers,  <6=»38;  Evidence,  <8=18,  123, 
317,  441 ;  Master  and  Servant,  <8=>348;  Part- 
nership, ®=»183;  Pleading,  «=>8,  422,  428, 
433;  Pledges,  <@=>59:  Principal  and  Agent, 
<8=»177;  Trial,  «=>25,  180,  296 ;  Wills,  «=> 
88. 

V.  THE  .CONTRACT  IN  GENERAL. 
(A)   Nature,   Requisites,  and  Validity. 

<8=I3I(1)  (Tez.Civ.App.)  A  parol  contract  of 
insurance,  made  with  an  insurance  agent  rep- 
resenting several  companies,  the  company  to 
take  the  risk  not  being  specific,  and  the  agent  not 
designating  any  company  before  the  fire,  is  un- 
enforceable, especially  against  a  company  that 
had  forbidden  him  to  write  any  such  risk. — 
Grimes  v.  Virginia  Fire  &  Marine  Ins.  Co., 
218  S.  W.  810. 

<S=»I45(1)  (Tex.Civ.App.)  Where  a  health  and 
accident  policy  extended  until  February  1,  1908, 
and  for  such  further  periods  as  might  be  stated 
in  renewal  receipts,  held  that  the  insurer  was 
authorized  under  the  provision  of  the  policy, 
declaring  that  acceptance  of  any  renewal  pre- 
mium shall  be  optional,  to  terminate  the  policy 
by  refusing  to  accept  a  renewal  premium;  it 
being  immaterial  that  the  insurer's  agent,  who 
gave  notice  of  termination,  referred  to  the  'pol- 
icy having  lapsed.— American  Nat.  Ins.  Co.  v. 
Ball,  218  S.  W.  71. 

(B)    Construction  and  Operation. 

<S=>I46(1)  (Ark.)  Policies  of  insurance  should 
be  interpreted  by  the  rules  governing  other 
written  contracts,  where  the  meaning  of  the 
language  used  is  clear  and  explicit. — Home  Mut. 
Ben.  Aas'n  v.  Mayfield,  218  S.  W.  371. 
®±»I46(1)  (Tex.Civ.App.)  A  policy  holder,  is 
bound  by  the  printed  conditions  of  the  policy, 
though  he  failed  to  read  them. — American  Nat. 
Ins.  Co.  v.  Ball,  218  S.  W.  71. 
<£=>I46(3)  (Ark.)  In  cases  where  there  is 
doubt  as  to  the  meaning  of  the  language  used, 
the  policy  should  be  construed  strictly  against 
the  insurer  and  favorably  to  insured.— Home 
Mut.  Ben.  Ass'n  v.  Mayfield,  218  S.  W.  371. 
<g=»l46(3)  (Tex.Civ.App.)  Generally,  in  con- 
struing contracts  of  insurance  as  in  construing 
other  contracts,  conditions  are  to  be  taken  most 
strongly  against  the  writer  of  the  policy. — Trav- 
elers' Ins.  Co.  of  Hartford,  Conn.,  v.  Scott, 
218  S    W    53 

€=»  146(3)  (Tex.Civ.App.)  Where  life  policy 
which  is  ambiguous  admits  of  a  construction 
favorable  to  the  insured,  such  construction  will 
be  enforced.— Mitchell  v.  Southern  Union  Life 
Ins.  Co.,  218  S.  W.  586. 

^=»  1 79  '/2  (Mo.App.)  Where  insurer,  on  the 
same  day  it  issued  a  second  policy  to  insured, 
made  a  loan  to  insured,  but  without  any  ref- 
ence  thereto,  on  his  prior  policy  and  on  other 
securities,  the  note  providing  that  the  collateral 
secured  this  note  and  all  other  indebtedness" 
insured  might  owe  insurer,  the  action  of  the 
parties  in  treating  the  second  policy,  on  non- 
payment of  an  annual  premium,  as  having  lapsed 


and  in  reinstating  it  by  another  note  for  the 
premium,  was  a  construction  of  the  quoted 
clause  in  the  first  note  as  not  applying  to  the 
premium  note,  and  therefore  such  clause  did 
not  prevent  lapse  of  the  second  policy  until  the 
collateral  was  resorted  to.— Glover  v.  Kansas 
City  Life  Ins.  Co.,  218  S.  W.  905. 

VI.  PREMIUMS,  DUES,  AND  ASSESS- 
MENTS. 
«=  198(6)  (Tex.Civ.App.)  The  failure  of  insur- 
er, which  terminated  a  health  and  accident 
policy,  to  plead  the  policy  condition  authorizing 
it  to  terminate,  will  not  prevent  it  from  de- 
feating recovery  by  insured  of  premiums  al- 
ready paid,  on  the  theory  there  was  a  breach 
of  contract,  on  the  ground  that  the  policy  al- 
lowed it  to  terminate  the  risk;  such  condition 
being  part  of  the  contract  alleged  to  have  been 
breached. — American  Nat.  Ins.  Co.  v.  Ball,  218 
S.  W.  71, 

VIII.  CANCELLATION,     SURRENDER, 
ABANDONMENT,  OR  RESCIS- 
SION OF  POLICY. 

€=?246  (Tex.Civ.App.)  The  repudiation  and  at- 
tempted cancellation,  without  cause,  by  an  in- 
surer of  its  contract  of  life  insurance,  during 
life  of  insured,  though  after  a  claimed  total  and 
permanent  disability  of  insured  which,  if  such, 
would  entitle  him  to  certain  benefits,  not  ter- 
minating or  impairing  the  contract,  but  it  be- 
ing terminated  only  by  the  voluntary  election 
of  insured  to  acquiesce  in  tbe  abandonment,  bis 
measure  of  recovery  is  not  the  value  of  the 
policy,  but,  at  most,  the  premiums  paid  with 
interest. — Grand  Lodge  Brotherhood  of  Rail- 
road Trainmen  v.  Martin,  218  S.  W.  40. 
&=>246  (Tex.Civ.App.)  Where  fire  policy  with 
standard  cancellation  clause  was  canceled  by 
insurer,  insured,  who,  upon  receiving  notice  of 
cancellation,  immediately  acquiesced  therein, 
and  surrendered  policy  to  agent  without  de- 
manding refund  of  the  old  premium,  depending 
upon  agent's  assurance  that  he  would  procure 
other  insurance  and  apply  overpaid  premium 
upon  new  policy,  could  not  recover  upon  the  old 
policy,  though  agent  failed  to  procure  new  one: 
the  policy  having  been  canceled  by  mutual 
agreement,  and  insured  having  waived  the  ten- 
der or  return  of  unearned  premium  as  a  condi- 
tion precedent  to  cancellation. — Insurance  Co. 
of  North  America  v.  McWilliams,  218  S.  W.  80. 

IX.  AVOIDANCE     OF     POLICY      FOR 

MISREPRESENTATION.   FRAUD. 
OR    BREACH    OF     WARRANTY 
OR  CONDITION. 
(C)    Matters    Relating;    to    Person    Insured. 

€=»29l(7)  (Ark.)  If  an  applicant  for  a  policy 
insuring  against  loss  of  one  or  both  eyes  from 
disease  perpetrated  a  fraud  in  misrepresenting 
and  effectually  concealing  the  condition  of  his 
eyes,  such  fraud  avoided  the  insurance. — Home 
Mut.  Ben.  Ass'n  v.  Mayfield,  218  S.  W.  371. 

X.  FORFEITURE   OF   POLICY    FOR 

BREACH  OF  PROMISSORY  WAR- 
RANTY, COVENANT,  OR  CONDI- 
TION SUBSEQUENT. 

(A)   Grounds  in  General. 

<S=>3I0(2)  (Mo.App.)  Under  provision  that  on 
nonpayment  of  premium  note  when  due  the  pol- 
icy should  become  null  and  void  "without  any 
action  or  notice  by  the  company,"  demand  of 
payment  or  notice  of  cancellation  is  unnecessa- 
ry.— Glover  v.  Kansas  City  Life  Ins.  Co.,  218  S. 
W.  905. 

«=3M(3)  (Tex.Civ.App.)  Where  a  mortgagee 
was  made  the  owner  of  a  fire  policy  as  his  in- 
terest might  appear,  with  the  provision  that 
his  interest  should  not  be  invalidated  by  any  act 
or  neglect  of  the  mortgagor,  the  contract  be- 
tween tbe  insurer  and  mortgagee  is  separate 
from  that  between  the  insurer  and  mortgagor. 
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and  the  forfeiture  of  the  mortgagor's  rights  by 
taking  out  additional  insurance  does  not  author- 
ize the  insurer  to  pay  only  three-fourths  of  the 
loss  to  the  mortgagee  under  a  clause  restrict- 
ing the  recovery  to  such  amount  in  case  of  oth- 
er insurance.— Home  Ins.  Co.  v.  Boatner,  218 
8.  W.  1097. 

(B\   Matters    Relating  to    Property   or  In- 
terest Insured* 

<S=>336(1)  (Tex.CiT.App.)  "Additional  insurance" 
on  a  store  building  was  another  "contract  of  in- 
surance on  property  covered  in  whole  or  in  part 
by  this  policy,"  within  the  prohibition  of  a  pre- 
vious policy  on  the  store  and  stock  of  goods  in 
a  warehouse.— Home  Ins.  Co.  v.  Boatner,  218 
S.  W.  1097. 

Rev.  St.  1911,  art.  4874,  making  a  fire  policy 
a  liquidated  demand  against  insurer  for  fufi 
amount  of  policy  in  case  of  a  total  loss,  does 
not  invalidate  a  clause  forfeiting  the  policy  in 
case  the  insured  takes  out  additional  insurance 
without  the  insurer's  written  consent. — Id. 

A  fire  policy  clause,  forfeiting  the  policy  in 
case  the  insured  takes  out  additional  insurance, 
without  the  insurer's  consent,  is  not  affected  by 
the  insured's  good  or  bad  intentions  nor  by  his 
ignorance  of  the  clause  in  the  absence  of  fraud 
or  mistake.— Id. 

Bev.  St.  1911,  art.  4947,  providing  that  poli- 
cies may  be  forfeited  only  for  material  mis- 
statements by  insurer,  does  not  invalidate  a 
clause  forfeiting  a  fire  policy  in  case  insured 
takes  out  additional  insurance  without  the  in- 
surer's consent,  since  such  an  action  would  be 
material  to  the  risk,  and  the  provision  -as  to  ad- 
ditional insurance  is  a  "promissory  warranty" 
not  within  the  statute.— Id. 
<8=»336(6)  (Tex.Civ.App.)  A  fire  policy  clause 
permitting  certain  concurrent  insurance  held  not 
to  conflict  with  or  set  aside  a  provision  inval- 
idating the  entire  policy  in  case  another  con- 
tract of  insurance  was  taken  on  the  property 
without  the  insurer's  written  consent. — Home 
Ins.  Co.  v.  Boatner,  218  S.  W.  1097. 

(B)   Nonpayment  of   Premiums  or  Assess- 
ments. 

€=>367(3)  (Tex.Civ.App.)  Under  life  policy, 
giving  30  days'  grace  in  payment  of  premium 
and  providing  that  if  premium  has  not  been 
paid  within  period  of  grace  and  policy  has  not 
been  surrendered  the  insurance  will  automata-' 
cally  continue  for  such  term  as  is  stated  be- 
low (for  one  month  in  the  instant  case),  held 
that  period  of  automatic  continued  insurance 
began  at  the  end  of  the  grace  period,  so  that 
where  insured,  who  had  paid  first  premium 
only,  died  after  the  expiration  of  the  grace  pe- 
riod for  payment  of  second  premium,  but  with- 
in one  month  after  expiration  of  grace  period, 
the  policy  was  in  force  at  the  time  of  his  death. 
—Mitchell  v.  Southern  Union  Life  Ins.  Co.,' 
218  S.  W.  586. 

XI.  ESTOPPEL,  WAIVER.  OR  AGREE- 
MENTS   AFFECTING    RIGHT     TO 
AVOID  OR  FORFEIT  POLICY. 

<S=»387  (Mo.App.)  In  view  of  Rev.  St.  1909,  |§ 
6934,  6935,  forbidding  discrimination,  statement 
of  officer  of  insurance  company  in  urging  insur- 
ed to  have  reinstated  his  life  policy,  which  had 
lapsed  for  nonpayment  of  annual  premium,  that 
the  company  would  accept  bis  note  for  the 
amount  of  the  premium,  and,  if  he  was  unable 
to  pay  the  note  when  due,  ''the  company  will 
not  enforce  payment,  except  from  the  proceeds 
of  the  policy,"  was  not  a  waiver  of  payment  of 
the  note,  but  an  agreement  to  look  to  the  cash 
surrender  value  of  the  policy  for  payment  of 
the  note  if  insured  failed  to  pay  it.— Glover  v. 
Kansas  City  Life  Ins.  Co.,  218  S.  W.  905. 
@=>392(1)  (Mo.App.)  Where  a  life  insurance 
policy  exempted  insurer  except  for  the  net  re- 
serve if  insured  should  die  or  become  disabled 
by  engaging  in  military  service  in  time  of  war 


or  in  consequence  of  such  service  unless  an  in- 
creased rate  was  paid,  acceptance  by  insurer 
of  premiums  at  the  original  rate  did  not  consti- 
tute a  waiver  of  the  conditions  when  insured 
concealed  the  fact  that  he  had  entered  the 
army.— Reid  v.  American  Nat  Assur.  Co.,  218 
S.  W.  957. 

Xn.   RISKS    AND    CAUSES    OF    LOSS. 
<B)  Insurance    of  Property   and   Titles. 

<8==»424  (Tex.Civ.App.)  In  an  action  on  a  policy, 
insuring  an  automobile  against  sinking  in  con- 
veyance by  water,  where  the  petition  alleged 
that  a  ferry  carrying  the  car  sunk  when  the 
car  was  on  it,  which  was  proved,  it  is  imma- 
terial that  by  way  of  implication  the  petition 
also  charged  the  ferry  was  held  down  at  the 
bottom  of  the  stream  by  the  car,  and  proof  of 
the  mere  averment  of  sinking  would  fasten  lia- 
bility on  the  insurer,  though  there  was  showing 
that  after  the  first  sinking  with  the  car,  the 
ferry,  relieved  of  weight  by  the  car's  having 
slid  off,  rose  again  to  the  surface. — American 
Automobile  Ins.  Co.  v.  Fox,  218  S.  W.  92. 

In  an  action  on  a  pollcjr  insuring  an  automo- 
bile from  fire,  explosion,  lightning,  burning,  de- 
railment, collision,  and  stranding  or  sinking  of 
any  conveyance  by  land  or  water  in  which  the 
car  was  being  transported,  the  defense  of  un- 
seaworthiness of  the  ferry  in  which  the  car  was 
being  carried  when  the  ferry  sunk  was  not  ap- 
plicable to  the  particular  contract,  in  view  of 
the  nature  of  the  risk.— Id. 

(D)  Iilfe  Insurance. 

<S=>438  (Mo.App.)  A  provision  in  a  life  insur- 
ance policy  exempting  the  insurer  from  liability 
in  case  insured  dies  while  engaged  in  naval  or 
military  service  is  valid.— Reid  v.  American  Nat. 
Assur.  Co.,  218  S.  W.  957. 

Provisions  in  life  insurance  contract  exclud- 
ing therefrom  the  hazards  incident  to  military 
service  in  time  of  war  or  exacting  a  higher  rate 
of  premium  for  such  risks  are  not  void  as 
against  public  policy. — Id. 

A  life  insurance  policy  providing  for  increas- 
ed rates  for  hazards  incident  to  military  serv- 
ice in  time  of  war  will  not  be  held  exorbitant 
or  unreasonable,  since,  as  insurer  may  entirely 
decline  to  carry  such  risks,  it  may  fix  its  own 
terms  for  so  doing  in  the  absence  of  law  or  reg- 
ulations to  the  contrary.— Id. 

(13)  Aeeldent  and   Health    Insurance. 

<8=454  (Ark.)  A  policy,  providing  that  in  case 
of  accident  or  disease  resulting  thereafter  by 
or  because  of  which  insured  should  suffer  the 
loss  of  one  or  both  eyes,  insured  might  mature 
the  full  value  of  the  policy  or  certificate,  in- 
sured against  the  loss  of  an  eye  from  disease, 
whether  or  not  the  disease  existed  at  the  time 
of  the  policy  or  first  began  afterwards;  "re- 
sult" meaning  to  terminate  or  to  end. — Home 
Mut.  Ben.  Ass'n  v.  Mayfield,  218  S.  W.  371. 
«=465  (Mo.App.)  Under  Rev.  St.  1909,  §  6945, 
a  provision  or  policy  exempting  insurer  from 
liability  in  case  insured  committed  suicide  while 
insane  is  inoperative. — Gates  v.  Travelers'  Ins. 
Co.,  218  S.  W.  927. 

Provision  in  accident  policy  exempting  in- 
surer from  liability  upon  insured's  death  from 
suicide  while  sane  held  valid. — Id. 

XHT.   EXTENT  OF  LOSS  AND  LIABIL- 
ITY OF  INSURER. 
(C)  Guaranty    and    Indemnity    Insurance. 

<J=»5I2  (Mo.App.)  Where  the  contract  of  indem- 
nity permitted,  but  did  not  require,  the  indem- 
nitor to  defend  suits  brought  against  the  in- 
demnitee, the  refusal  of  the  indemnitor  to  de- 
fend a  suit  for  the  stated  reason  that  it  was  not 
liable  for  any  recovery  therein  is  not  a  waiver 
of  the  right  to  question  the  fact  of  indemnitee's 
liability  and  the  reasonableness  of  a  settlement 
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made  by  him. — Brinkman  v.  Western  Automo- 
bile Indemnity  Ass'n,  218  S.  W.  944. 

Where  an  indemnity  contract  permitted,  but 
did  not  require,  indemnitor  to  defend  actions 
against  indemnitee,  a  compromise  judgment  in 
such  action  entered  by  consent  of  indemnitee  is 
not  presumptive  evidence  against  indemnitor  ei- 
ther as  to  the  fact  of  indemnitee's  liability  or 
as  to  the  reasonableness  of  the  settlement.— Id. 

An  indemnitee  is  not  bound  to  wait  until 
judgment  is  rendered  against  him,  but  can  re- 
cover by  showing  that  he  was  legally  liable,  and 
that  the  amount  of  the  settlement  made  by  him 
was  reasonable. — Id. 

(D)   Life  Insurance. 

<S=>5I5  (Ark.)  Life  policy,  making  insurer  lia- 
ble for  only  reserve  of  policy  upon  death  of  in- 
sored  while  "engaged"  in  "military  service  in 
time  of  war"  without  a  permit,  did  not  exempt 
insurer  from  liability  upon  death  of  insurer  of 
influenza  in  a  base  hospital  in  army  camp  in 
the  United  States,  while  a  private  in  the  United 
States  army,  such  exemption  covering  only  death 
proximately  caused  by  war  activities.— Nutt  v. 
Security  Life  Ins.  Co.  of  America,  218  S.  W. 
675. 

€=>5I5  (Mo.App.)  Where  a  life  insurance  policy 
exempted  insurer  from  liability  "if  the  insured 
shall  die  or  become  disabled  while  engaged  in 
naval  or  military  service  in  time  of  war  or  in 
consequence  of  such  service,"  except  for  an 
amount  equal  to  the  net  reserve  on  the  policy, 
and  it  appeared  that  insured  enlisted  in  the 
army  in  the  war  with  Germany  and  her  allies, 
and  that  he  died  in  a  hospital  in  this  country  of 
pneumrfnia,  deceased  was  engaged  in  the  mili- 
tary service,  and  died  when  in  such  service 
within  meaning  of  the  policy.— Reid  v.  Ameri- 
can Nat.  Assur.  Co.,  218  S.  W.  957. 

(B)   Accident  and  Health  Insurance. 

<g=»529  (Tex.  Civ.  App.)  Self-destruction,  in- 
flicted purposely,  is  not  classed  as  an  acci- 
dent" within  the  meaning  of  a  supplemental 
life  insurance  policy,  providing  for  double  lia- 
bility in  case  of  accidental  death.— Federal  Life 
Ins.  Co.  v.  Wilkes,  218  S.  W.  591. 

.  XIV.  NOTICE  AND  PROOF  OP  LOSS. 

«=>534  (Tex.Civ.App.)  Stipulation  in  employ- 
ers' liability  policy  requiring  that  immediate 
written  notice  of  accident  be  given  to  insurer 
is  not  void  under  Rev.  St  1911,  art  5714,  pro- 
viding that  stipulation  in  contract  requiring 
notice  to  be  given  of  "any  claim  for  damages  as 
a  condition  precedent  to  the  right  to  sue  there- 
on" to  be  reasonable,  and  that  any  stipulation 
fixing  the  time  within  which  such  notice  shall 
be  given  at  a  less  period  than  90  days  shall  be 
void;  such  statute  having  no  application  to 
such  stipulation  as  to  notice  of  an  accident. — 
Travelers'  Ins.  Co.  of  Hartford,  Conn.,  v.  Scott, 
218  S.  W.  53. 

<S=>535  (Tex.Civ.App.)  In  absence  of  statutory 
inhibition,  conditions  in  employers'  liability  pol- 
icies requiring  that  immediate  written  notice  of 
an  accident  be  given  to  insurer  with  the  full- 
est information  obtainable  are  valid. — Travel- 
ers' Ins.  Co.  of  Hartford,  Conn.,  v.  Scott,  218 
S.  W.  53.  ,      .  v  ,     .  , 

<S=>536  (Ky.)  Failure  to  furnish  proof  of  loss 
within  the  time  stipulated  in  a  fire  policy  is  no 
ground  for  defeating  recovery.— Home  Ins.  Co. 
of  New  York  v.  Roll,  218  S.  W.  471. 
<&=>539(3)  (Tex.Civ.App.)  Under  employers'  li- 
ability policy  requiring  "immediate  written  no- 
tice" of  "accident"  to  insurer  with  the  fullest 
information  obtainable,  recovery  could  not  be 
had  where  notice  was  not  given  until  17  months 
after  accident,  though  it  was  given  at  the  time 
of  service  of  citation  in  employe's  action  for 
damages ;  such  stipulation  requiring  reasonably 
early  notice  after  the  accident,  not  after  ac- 
tion for  injuries  has  been  instituted.— Travel- 


ers' Ins.  Co.  of  Hartford,  Conn.,  v.  Scott,  218 
S.  W.  53. 

XVI.   BIGHT    TO    PROCEEDS. 

€=>586  (Ky.)  Where  life  policy  was  payable  to 
a  trustee  for  the  purpose  of  discharging  in- 
sured's personal  debts  and  paying  any  remaining 
balance  to  insured's  sons,  and  payment  of  the 
debts  exhausted  the  proceeds  of  the  policy,  keld, 
that  the  sons  were  not  entitled  to  recover  the 
amount  of  the  policy  from  general  assets  of 
the  estate  which  remained  after  payment  of  all 
debts  as  being  subrogated  to  the  rights  of  cred- 
itors whose  debts  tha  policy  proceeds  paid  on 
the  ground  that  property  of  which  they  were  the 
owners,  namely,  the  insurance  policy,  had  been 
subjected  to  the  payment  of  the  debts,  for  they 
had  no  vested  right  in  the  policy  by  virtue  of 
original  designation  as  beneficiaries,  but  insur- 
ed could  change  the  beneficiaries  without  their 
consent. — Landrum  v.  Landrum's  Adm'x,  21S  8. 
W.  274. 

€=>593(2)  (Ky.)  Ordinarily,  where  an  insured 
assigns  a  life  policy  for  benefit  of  creditors  with- 
out any  consideration  passing  at  the  time,  the 
assignment  will  be  regarded  as  security  only, 
and  upon  payment  of  the  debts  insured  is  en- 
titled to  a  return  of  the  policy  or  its  remaining 
proceeds.— Landrum  v.  Landrum's  Adm'x,  218 
S.  W.  274. 

XVH.    PAYMENT      OR      DISCHARGE, 
CONTRIBUTION.  AND  SUB- 
ROGATION. 

<$=>598  (Ky.)  Where  a  fire  policy  provides 
that  loss  shall  be  paid  within  60  days  after  the 
furnishing  of  notice  of  proofs  of  loss,  the  in- 
sured is  entitled  to  interest  from  the  expiration 
of  such  time  as  a  matter  of  right,  but  if  the  in- 
surer denies  all  liability  under  the  policy,  it 
waives  its  right  to  withhold  payment  for  the 
60-day  period,  and  interest  on  the  amount  re- 
coverable will  run  from  the  date  of  the  loss. — 
Home  Ins.  Co.  of  New  York  t.  RoU,  218  S.  W. 
471. 

<©=>602  (Tex.Civ.App.)  Where  an  insurer  wrong- 
fully refused  to  pay  insurance  proceeds  to  a 
mortgagee  and  for  several  years  retained  the 
money  pending  litigation,  it  should  be  made  to 
pay  the  mortgagee  the  amount  of  his  debt  with 
attorney's  fees  as  well  as  interest. — Home  Ins. 
Co.  v.  Boatner,  218  S.  W.  1097. 
■<@=>606(2)  (Tex.CivApp.)  Where  a  fire  policy 
was  invalidated  as  to  the  mortgagor  by  his  tak- 
ing out  additional  insurance,  but  the  insurer 
was  required  to  pay  the  loss  to  the  ■mortgagee 
under  an  independent  contract  contained  in  the 
mortgage  clause  of  the  policy  after  several 
years  of  litigation,  held,  that  the  insurance  com- 
pany was  subrogated  to  the  mortgagee's  rights 
to  the  extent  of  the  mortgage  debt  at  the  time 
the  insurer  should  have  paid  the  loss  to  the 
mortgagee.— Home  Ins.  Co.  t.  Boatner,  218  S. 
W.  1097. 

XVIII.   ACTIONS  ON  POLICIES. 

<§=>6I2(2)  (Ky.)  While  failure  to  furnish 
proof  of  loss  within  the  time  stipulated  in  a 
fire  policy  is  no  ground  for  defeating  recovery, 
the  furnishing  of  proofs  of  loss,  unless  waived. 
is  a  condition  precedent  to  the  maintenance  of 
an  action  thereon. — Home  Ins.  Co.  of  New  York 
v.  Roll.  218  S.  W.  471. 

$=>6I2(2)  (Tex.Civ.App.)  Under  employers' lia- 
bility policy  requiring  immediate  written  notice 
of  accident,  failure  to  give  insurer  notice  of  ac- 
cident until  17  months  after  it  occurred  was 
fatal  to  recovery  on  policy  regardless  of  wheth- 
er insurer  was  prejudiced  by  such  delay;  such 
notice  within  a  reasonable  time  being  a  condi- 
tion precedent  to  recovery  on  policy. — Travelers' 
Ins.  Co.  of  Hartford,  Conn.,  v.  Scott,  218  S.  W. 
53. 

i©=>623(4)  (Ky.)  Where  insurer  denies  liabil- 
ity under  fire  policy  and  refuses  to  pay  the 
amount  of  loss  claimed,  the  provision  that  no 
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■ait  can  be  brought  until  a  certain  time  after 
the  loss,  or  after  proofs  of  loss  are  furnished, 
is  waived,  and  the  right  of  action  on  the  policy 
accrues  immediately.— Home  Ins.  Co.  of  New 
York  v.  Roll,  218  S.  W.  471. 
$=>635  (Tex.Civ.App.)  A  clause,  not  in  the 
same  part  of  a  life  policy  in  which  an  insurer 
promises  to  pay  upon  the  death  of  insured,  to 
the  effect  that  insurer  will  not  be  liable  in  event 
of  suicide,  is  in  the  nature  of  a  condition  subse- 
quent, or  a  proviso  which  courts  treat  as  a  de- 
feasance clause,  and  which,  if  relied  on  to  de- 
feat a  recovery  under  the  policy,  must  be  suffi- 
ciently pleaded  and  proved  by  the  insurer;  but, 
in  a  supplemental  policy,  providing  for  double 
liability  in  case  of  accidental  death,  it  is  for  the 
beneficiary  to  plead  that  the  death  was  acci- 
dental—Federal Life  Ins.  Co.  v.  Wilkes,  218  S. 
to    gai 

«=»640'(3)  (Tex.Civ.App.)  A  clause,  not  in  the 
same  part  of  a  life  policy  in  which  an  insurer 
promises  to  pay  upon  the  death  of  insured,  to 
the  effect  that  insurer  will  not  be  liable  in 
event  of  suicide,  is  in  the  nature  of  a  condi- 
tion subsequent,  or  a  proviso  which  courts  treat 
as  a  defeasance  clause,  and  which,  if  relied  on 
to  defeat  a  recovery  under  the  policy,  must  be 
sufficiently  pleaded  and  proved  by  the  insurer- 
Federal  Life  Ins.  Co.  v.  Wilkes,  218  S.  W.  591. 
9=3645(3)  (Tex.Civ.App.)  In  an  action  on  a 
supplemental  insurance  policy,  providing  for 
double  liability  in  event  of  accidental  death,  in- 
surer under  a  general  denial  could  introduce 
evidence  that  the  death  was  purposely  self-in- 
flicted, and  thereby  defeat  recovery  upon  the 
double  indemnity  feature. — Federal  Life  Ins.  Co. 
v.  Wilkes,  218  S.  W.  591. 
<g=>646(6)  (Mo.App.)  In  an  action  on  policy  in- 
suring "against  loss  resulting  directly,  exclusive- 
ly, and  independently  of  all  other  causes  from 
bodily  injury  sustained  *  •  •  solely  through 
external  violent  and  accidental  means,"  plain- 
tiff has  the  burden  of  proving  sufficient  facts 
from  which  a  reasonable  inference  can  be 
drawn  that  an  injury  received  by  accidental 
means  was  the  sole  cause  of  death. — Koprivica 
v.  Standard  Ace.  Ins.  Co.,  218  S.  W.  689. 

Proof  that  barrel  of  beer  fell  on  insured,  that 
he  became  sick,  was  put  to  bed,  and  on  the  fol- 
lowing day  was  taken  to  a  hospital,  where  he 
died  six  weeks  later,  warrants  inference  that  ac- 
cident caused  death,  but  was  overcome  by  posi- 
tive evidence  produced  by  insurer  that  immedi- 
ate cauBe  of  death  was  pneumonia  followed  by 
congestion  of  the  lung,  such  evidence  shifting 
burden  on  plaintiff  to  produce  evidence  tending 
to  show  that  the  congestion  of  the  lungs  was 
caused  or  could  have  been  caused  by  tbe  acci- 
dent, insurer,  in  absence  of  such  evidence,  being 
entitled  to  a  directed  verdict. — Id. 
<8=»646(6)  (Tex.Civ.App.)  In  an  action  by  a 
beneficiary  under  a  supplemental  life  policy, 
providing  for  double  liability  in  case  of  acci- 
dental death,  burden  was  on  plaintiff  to  allege 
and  prove  that  the  deceased  came  to  his  death 
by  accident  within  the  terms  of  the  policy. — 
Federal  Life  Ins.  Co.  v.  Wilkes,  218  S.  W.  591. 
€=>665(3)  (Ky.)  On  the  issue  whether  insured 
mailed  a  check  in  payment  of  a  premium  on  a 
fire  policy  at  the  time  it  became  due,  and  before 
tbe  loss,  a  verdict  for  insured  held  flagrantly 
against  the  evidence.— Home  Ins.  Co.  of  New 
York  v.  Roll,  218  S.  W.  471. 
€=>665(4)  (Tex.Civ.App.)  In  an  action  on  a 
policy  insuring  an  automobile  against  sinking 
when  in  transport  by  water,  the  car  having 
sunk  with  a  ferry  into  salt  water,  evidence  as 
to  damages  held  sufficient  to  sustain  the  jury's 
finding  of  $1,300  in  favor  of  insured. — American 
Automobile  Ins.  Co.  v.  Fox,  218  S.  W.  92. 
€=>665(6)  (Mo.App.)  In  action  on  insurance 
policy,  evidence  held  to  show  that  insured  com- 
mitted suicide  while  sane. — Gates  v.  Travelers' 
Ins.  Co.,  218  S.  W.  927. 

<£=>670  (Tex.Civ.App.)  In  an  action  on  a  pol- 
icy insuring  an  automobile  against  sinking  dur- 
ing transport  by  water,  unconnected  findings  of 


$1,300  as  the  tofal  damage  done'  the  car,  and 
also  in  such  amount  as  the  amount  of  damage 
done  before  the  automobile  slipped  off  the  sunk- 
en ferry,  held  not  necessarily  in  conflict,  in  view 
of  the  charge  permitting  the  jury  to  deduct  any 
sum  from  lie  total  damage  they  might  find  due 
to  the  negligence  of  plaintiff  owner  or  his 
agents  in  failing  to  get  the  automobile  out  of 
water  sooner. — American  Automobile  Ins.  Co. 
v.  Fox,  218  S.  W.  92. 

INTEREST. 

See  Appeal  and  Error,  cj=»878,  1151;  Brokers, 
<S=>38;  Executors  and  Administrators,  €=> 
85;  Guardian  and  Ward,  «=>54,  151;  Insur- 
ance, <8=>598,  602;  Judgment,  <S=>253;  Wills, 
®=>762. 

I.. BIGHTS  AND  LIABILITIES  IN 
GENERAL. 

«=»22(8)  (Mo.App.)  Rev.  St.  1909,  |  7181,  pro- 
viding that  interest  shall  be  allowed  on  all 
money  judgment*  from  date  of  rendition  to  sat- 
isfaction, does  not  include  judgments  penal  in 
their  nature,  and,  though  section  3039,  author- 
izing suit  to  recover  penalty  for  failure  of  for- 
eign corporation  to  file  copy  of  charter,  is  a 
civil  action,  the  fine  imposed  by  section  3040  is 
for  purpose  of  punishment,  and  hence  judgment 
for  fine  does  not  carry  interest. — State  ex  reL 
Jones  v.  Howe  Scale  Co.  of  Illinois,  218  S.  W. 
359. 

INTERLINEATION. 

See  Statutes,  <8=>39,  286. 

INTERPLEADER. 

X.  RIGHT    TO   INTERPLEADER. 

9=»  10  (Tex.Civ.App.)  A  bank,  whose  cashier's 
check  for  half  the  price  of  land  sold  by  a  divorced 
husband  when  belonging  half  to  the  wife  as  com- 
munity property  was  sued  on  by  the  wife  after 
the  husband's  death,  had  the  right,  after  it  had 
been  enjoined  from  paying  the  check  to  tbe  hus- 
band's foreign  executor,  to  place  the  money  in 
the  custody  of  the  court,/  and  notify  the  exec- 
utor to  appear  and  assert  his  claim,  and  thus 
relieve  itself  of  further  liability  to  the  executor 
if  the  court  found  the  fund  belonged  to  the  wife, 
the  general  rule  that  a  debtor  cannot  sustain 
bill  to  interplead  his  creditor  and  an  outsider 
without  other  claim  than  equity  against  tbe 
creditor  not  being  applicable,  and  the  claims  of 
the  wife  and  the  husband's  estate  not  being  so 
independent  as  to  defeat  the  bank's  right  of  in- 
terpleader.— Baber  v.  Houston  Nat.  Exch.  Bank, 
218  S.  W.  156. 

INTOXICATING  LIQUORS. 

See  Criminal  Law,  «3=»1172;  Divorce,  «=»128; 
Injunction,  @=>103;   Witnesses,  $=>350. 

VIII.   CRIMINAL     PROSECUTIONS. 

®=>227  (Tex.Cr.App.)  In  a  prosecution  for 
pursuing  the  occupation  of  a  retail  liquor^  deal- 
er in  a  county  where  the  sale  was  forbidden, 
where  defendant  did  not  put  in  issue  his  repu- 
tation, evidence  as  to  his  bad  reputation  as 
a  seller  of  intoxicating  liquors  is  inadmissi- 
ble—Alexander v.  State,  218  S.  W.  752. 
®=236(o)  (Tenn.)  In  a  prosecution  for  trans- 
porting intoxicating  liquor  from  one  place  to 
another  within  the  state,  and  for  receiving  same 
from  a  carrier  since  the  enactment  of  Acts  1917, 
c.  10,  evidence  that  whisky  was  found  in  an 
unused  stove  in  a  storeroom  which  defendant 
had  recently  rented  held  insufficient,  in  view  of 
the  presumption  o£  defendant's  innocence  and  of 
the  fact  that  he  disclaimed  ownership  of  the 
whisky,  to  sustain  a  conviction.— Hawkins  v. 
State.  218  S.  W.  397. 

<8=>236(13)  (Tenn.)  Where  bottles,  discovered 
on  searching  a  storeroom  which  defendant  had 
rented,  were  labeled  "Cascade  Whisky,"    such 
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labels  make  a  prima  facie  case  tbat  the  contents 
of  the  bottles  were  whisky.— Hawkins  v.  State. 
218  S.  W.  397. 

INTOXICATION. 

See  Carriers,  ®=»234,  319. 

JOINT  DEPOSITS. 

See  'Banks  and  Banking,  <g=129. 

JUDGES. 

See  Bail,  <8=>70;  Courts,  <8=>66;  Justices  of 
the  Peace;  Mandamus,  <8=>5,  31;  Statutes, 
«=>61. 

XV.   DISQUALIFICATION   TO   ACT. 

©=»49(2)  (Tex.Civ.App.)  A  judge  is  not  dis- 
qualified from  proceeding  with  the  trial  of  an 
action  because  he  has  already  expressed  an 
opinion  therein.— Montfort  t.  Daviss,  218  S. 
W.  800. 

JUDGMENT. 

See  Estoppel,  <S=62,  91;  Execution;  Pleading, 
«=>101,  350;    Railroads,  «=>5%. 

For  judgments  in  particular  actions  or  pro- 
ceedings, see  also  the  various  specific  topics. 

For  review  of  judgments,  see  Appeal  and  Error. 

I.   NATURE  AND   ESSENTIALS  IN 
GENERAL. 

®=»ll  (Ark.)  A  judgment  rendered  by  a  court 
was  constructive  notice  of  its  existence,  though 
defective  by  reason  of  m  omission  in  the  chain 
of  records  from  day  to  day  in  not  showing  an 
authorized  session  on  the  date  of  the  rendition 
of  the  judgment,  provided  the  court  was  prop- 
erly adjourned  from  day  to  day. — Taylor  v. 
Georgia  State  Savings  Ass'n,  218  S.  W.  180. 
<5=>I7(1)  (Mo.)  No  judgment  of  a  state  court 
can  have  any  validity  unless  supported  by  per- 
sonal notice  to  defendant  served  within  the 
state,  or  by  bis  voluntary  appearance  and  sub- 
mission to  the  jurisdiction,  except  in  so  far  as 
it  may  be  directed  against  property  actually 
within  the  state,  and  therefore  subject  to  its 
jurisdiction.— Palmer  v.  Bank  of  Sturgeon,  218 
S.  W.  873. 

«=»I7<2)  (Tex.Civ.App.)  Rev.  St.  1911,  arte. 
1869-1873,  are  not  violative  of  due  process  of 
law  clauses  of  the  federal  and  state  Constitu- 
tions, so  far  as  they  authorize  the  rendition  of 
a  personal  judgment  against  a  citizen  of  the 
state  upon  personal  service  of  process  upon 
him  while  temporarily  absent  from  the  state.— 
Becker  v.  Becker,  218  S.  W.  512. 
9=3 1 7  (11)  (Mo.)  A  Tennessee  court  was  without 
jurisdiction  to  render  judgment  against  a  citi- 
zen of  Missouri  not  served  with  process  in  the 
former  state  in  a  garnishment  suit  in  chancery, 
wherein  the  creditor  sought  to  attach  a  Mis- 
souri bank  deposit  payable  in  this  state,  though 
the  bank  appeared  in  such  suit. — Palmer  "v. 
Bank  of  Sturgeon,  218  S.  W.  873. 

TV.  BT  DEFAULT. 

(A)   RequUltea  and  Validity. 

<g=>98  (Ky.)  A  default  judgment  against  one  of 
several  defendants,  who  failed  to  answer,  was 
premature,  if  an  answer  filed  by  his  codefend- 
ants  would,  if  sustained,  defeat  the  cause  of  ac- 
tion stated  in  the  petition  against  all  defend- 
ants.—Tackett  v.  Green,  218  S.  W.  468. 

Petition,  in  an  action  by  stockholders  against 
the  directors  of  a  bank  for  losses  alleged  to  have 
been  caused  by  negligence,  held  to  base  the  lia- 
bility of  the  directors  on  the  negligence  of  the 
directors  as  a  board  in  retaining  an  unfit  cash- 
ier, and  in  granting  him  too  large  control;  and 
an  answer  filed  by  part  of  the  directors,  deny- 
ing the  allegations  of  the  petition,  put  in  issue 
every  material  fact,  and  inured  to  the  benefit  of 
directors   who   failed    to  answer,   and    rendered 


premature  a  default  judgment  against  those  who 
did  not  answer. — Id. 

(B)  Opening;  or  setting-  Aside  Defaalt. 

9=3(35  (Ky.)  If  a  judgment  against  one  of 
several  defendants,  who  did  not  answer,  was 
prematurely  entered  by  default,  a  motion  by 
such  defendant  to  set  aside  the  judgment  was 
the  proper  course  to  pursue  to  have  it  vacated, 
under  Civ.  Code  Prac.  IS  517-519.— Tackett  v. 
Green,  218  S.  W.  468. 

«=>  143(15)  (Tex.Civ.App.)  Where  defendant, 
who  was  served  with  citation  while  ill,  was  sit- 
ting up  dressed  in  his  street  clothes  at  time  of 
service,  had  a  lengthy  conversation  with  offi- 
cers serving  the  writ,  and  had  a  very  efficient 
business  manager  who  called  at  his  room  fre- 
quently during  the  period  between  the  service 
of  citation  and  the  call  of  the  case,  and  who 
could  have  attended  to  the  matter  of  having 
answer  filed,  court's  refusal  to  set  aside  de- 
fault judgment  on  ground  of  sickness  was  not 
error.-Woytek  v.  King,  218  S.  W.  1081. 

VL   ON  TRIAL  OF  ISSUES. 

(A)    Rendition,   Form,   and    KeoaUsltee    in 
General. 

<g=s>2IO  (Tex.Civ.App.)  Where  the  trial  was  not 
concluded  and  the  case  submitted  to  the  court 
until  the  last  day  of  the  term,  rule  66  for  the 
district  courts  (142  S.  W.  xxh)  did  not  apply, 
and  judgment  was  properly  rendered  on  the  last 
day  of  the  term.— Richards  v.  Howard,  218  S. 
W.  95. 

<B)  Partlea. 

<£==>243  (Tex.Civ.App.)  In  a  suit  to  set  aside 
an  execution  sale,  judgment  could  not  be  ren- 
dered requiring  the  sheriff  to  repay  the  money 
in  his  hands  to  the  execution  debtor,  where  he 
was  not  a  party  to  the  suit— Wagner  v.  Hud- 
ler,  218  S.  W.  100. 

(C)  Conformity   to   Process,  Pleading"*. 
Proofs,  and  Verdict   or  Finding*. 

«=>25l(2)  (Tex.Civ.App.)  Where  defense  of 
discharge  of  sureties  by  virtue  of  extensions 
of  time  for  payment  of  note  was  limited  by 
the  pleadings  to  the  mere  fact  of  an  agree- 
ment to  extend  time  in  consideration  of  inter- 
est to  be  paid  by  the  principal  maker,  a  de- 
fense not  available,  judgment  for  sureties  can- 
not be  sustained  by  finding  of  court  that 
plaintiff  agreed  at  time  of  extension  that  sure- 
ties should  be  released. — Archenhold  Co.  v. 
Smith.  218  S.  W    808. 

®=»253(2)  (Tex.Civ.App.)  In  an  action  for  in- 
juries to  a  shipment  of  goods,  where  interest 
was  not  claimed  on  the  damages  from  date  of 
delivery  of  the  damaged  goods,  the  awarding  of 
such  interest  was  erroneous. — Baker  v.  Ly- 
ons, 218  S.  W.  1090. 

<g=>256(5)  (Ky.)  In  an  action  for  rent  and  the 
possession  of  land,  wherein  defendant's  wife 
intervened  and  claimed  title,  verdict  for  defend- 
ant supports  a  judgment  for  intervener,  since 
judgment  either  for  the  original  defendant  or 
such  wife  was  conclusive  against  any  claim  of 
right,  title,  or  interest  in  plaintiff.— Craddock 
v.  Barnett,  218  S.  W.  252. 

X.  EQUITABLE   RELIEF. 
(A)  Natnre  of  Remedy  and  Groanda. 

9=3403  (Tex.C5v.App.)  One  who  sues  to  annul 
a  judgment  by  agreement  must  not  only  estab- 
lish its  invalidity,  but  must  also  show  that  he 
will  suffer  some  injury  if  the  judgment  is  per- 
mitted to  stand. — Pierce  v.  Foreign  Mission 
Board  of  Southern  Baptist  Convention,  218  S. 
W.  140. 

(B)  Jurisdiction  and  Proceedings. 

<S=>455  (Tex.Civ.App.)  Though  district  court 
directed  a  writ  of  injunction  to  enjoin  collection 
of  judgment  recovered  in  county  court,  the 
county  court  had  jurisdiction  to  try  the  case; 
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the  judgment  not  appearing  void  on  its  face.— 
Cotulla  State  Bank  v.  Herron,  218  S.  W.  1091. 
*=>460(2)  (Tex.Civ.App.)  In  an  action  to  set 
aside  part  of  a  judgment  on  the  ground  that 
plaintiff  was  never  served  with  notice  recited  in 
the  judgment,  or  any  other  process,  it  was  not 
necessary  to  specifically  allege  that  the  return 
on  the  notice  was  false,  such  allegation  being 
necessarily  embraced  in  the  allegation  that  the 
notice  was  never  served.— Becker  v.  Becker, 
218  S.  W.  642. 

<8=46l(l)  (Tex.Civ.App.)  In  case  of  a  judg- 
ment otherwise  valid  sought  to  be  vacated  as 
entered  by  agreement  of  attorneys  unauthoriz- 
ed to  that  end,  it  will  be  presumed,  until  the 
contrary  is  shown,  that  all  of  the  parties  be- 
fore the  court  in  the  pri^r  proceeding  coi./snt- 
ed  to  the  terms  of  the  decree  that  was  <-i.te-ed. — 
Pierce  v.  Foreign  Mission  Board  of  Southern 
Baptist  Convention,  218  S.  W.  140. 
e=»46l(3)  (Tex.Civ.App.)  In  suit  to  set  aside 
judgment  in  a  will  contest  entered  on  agreement 
of  attorneys  on  the  ground  that  the  attorneys 
who  assumed  to  represent  plaintiffs  were  unau- 
thorized, evidence  held  to  sustain  the  trial 
court's  conclusion  that  cancellation  of  the  judg- 
ment was  not  justified  in  view  of  absence  of  in- 
jury in  any  material  respect  to  the  plaintiffs. 
— Pierce  v.  Foreign  Mission  Board  of  Southern 
Baptist  Convention,  218  S.  W.  140. 

Where,  since  rendition  of  judgment  by  agree- 
ment, the  rights  of  innocent  third  parties  have 
become  involved,  the  courts  will  be  more  ex- 
acting as  to  the  quantum  of  proof  required  be- 
fore setting  aside  the  judgment  on  the  ground 
that  the  attorneys  who  made  the  agreement 
were  unauthorized  by  plaintiffs. — Id. 

XI.   COLLATERAL  ATTACK. 

(A)  Judgments    Impeachable    Collaterally. 

€=>470  (Tex.Civ.App.)  Where  judgment  on  its 
face  is  legal  and  does  not  disclose  any  •fact 
which  indicates  that  it  is  invalid,  to  disclose 
that  it  is  void  requires  direct  attack,  which 
must  be  made  in  the  court  where  the  judgment 
was  obtained. — Cotulla  State  Bank  v.  Herron, 
218  S.  W.  1091. 

|      (B)  Grounds. 

<8=>506  (Ky.)  The  general  rale  is  that  a  par- 
ty to  an  action  cannot  collaterally  attack  a 
judgment  on  the  ground  of  its  procurement 
by  fraud.— Mason  v.  Cook,  218  S.  W.  740. 

XIII.    MERGER  AND  BAR  OF  CAUSES 
OF  ACTION  AND  DEFENSES. 

(A)   Judgments  Operative  aa  Bar. 

<D=>55I  (Ark.)  Where,  on  an  appeal  from  a 
bridge  district's  assessment,  the  court  express- 
ly held  that  the  assessors  had  not  arbitrarily 
fixed  a  method  of  assessment  not  resulting  in 
the  ascertainment  of  the  true  benefits  so  as  to 
work  out  uniformity,  the  question  could  not 
be  again  litigated  in  a  suit  for  an  injunction. — 
Missouri  Pac.  B.  Co.  v.  Conway  County  Bridge 
Dist.,  218  S.  W.  189. 

<&=>563<1>  (Ark.)  The  action  of  the  court  in 
sustaining  an  assessment  by  a  bridge  district 
on  an  appeal  therefrom  was  necessarily  an  ad- 
judication that  it  was  not  discriminatory  and 
arbitrary  when  compared  with  other  assess- 
ments, and  the  question  could  not  be  reopened 
in  a  subsequent  suit. — Missouri  Pac.  R.  Co.  v. 
Conway  County  Bridge  Dist.,  218  S.  W.  189. 

The  validity  of  a  statute  providing  that  the 
assessments  of  railroads,  telegraph,  and  tele- 
phone lines  for  the  construction  of  a  bridge 
should  be  by  the  mile  was!  not  involved  on  an 
appeal  from  an  assessment  made  in  the  man- 
ner provided,  and  was  open  to  adjudication  in 
a  subsequent  suit  to  enjoin  the  assessment. — Id. 

(B)  Caunen  of  Action  and  Defences  Merg- 

ed, Barred,  or  Concluded. 

®=>592  (Mo.App.)  As  a  general  rule,  the  dam- 
ages resulting  from  one  cause  of  action  must 


be  recovered  in  one  suit,  and  cannot  be  divided 
into  several  suits.— Hutchinson  v.  Sunshine 
Oil  Co.,  218  S.  W.  951. 

XIV.   CONCLUSIVENESS    OF    ADJUDI- 
CATION. 

(B)  Peraona  Concluded. 

®=>668(1)  (Tex.Civ.App.)  A  party  to  a  suit 
who  has  not  appealed  from  the  judgment  is 
bound  thereby.— West  Furniture  Co.  v.  Cason, 
218  S.  W.  774.    . 

€=>670  (Tex.Civ.App.)  It  is  essential  to  the 
application  of  the  principle  of  res  adjudicata, 
not  only  that  the  person  sought  to  be  bound 
by  the  former  judgment  should  have  been  a 
parry,  but  he  must  have  been  a  party  in  the 
same  capacity  in  which  he  appears  in  the  suit 
in  which  the  former  judgment  is  pleaded  as  a 
bar.— Baber  v.  Houston  Nat.  Exch.  Bank,  218 
S.  W.  156. 

<g=>7l2  (Ky.)  A  judgment,  in  an  action  con- 
cerning ownership  of  land  and  boundaries,  al- 
though only  binding  upon  the  parties  and  their 
privies,  is  persuasive  at  least,  and  a  circum- 
stance to  be  considered,  on  the  question  of  title. 
in  an  action  by  the  prevailing  party  against 
a  third  party.— Continental  Realty  Co.  v.  Mow- 
bray &  Robinson  Co.,  213  S.  W.  726. 

(C)  Matter*  Concluded. 

«=>7I3(1)  (Ark.)  The  holding  on  appeal  as  to 
what  /was  determined  by  the  court  below  is 
conclusive  in  a  subsequent  suit  in  which  res 
adjudicata  is  pleaded. — Missouri  Pac.  R.  Co.  ▼. 
Conway  County  Bridge  Dist.,  218  S.  W.  189. 

Where,  on  an  appeal  from  a  bridge  district's 
assessment,  the  method  of  assessing  the  prop- 
erty was  discussed  and  approved,  it  was  not 
open  to  inquiry  in  a  subsequent  suit,  though  it 
was  claimed  that  there  was  no  issue  on  this 
point  in  the  first  proceeding. — Id. 
©=743(2)  (Ky.)  A  judgment  in  an  action  con- 
cerning the  ownership  of  land  and  boundaries, 
which  has  not  been  modified  nor  appealed  from, 
is  conclusive  between  the  parties  and  their 
privies.— Continental  Realty  Co.  v.  Mowbray 
&  Robinson  Co.,  218  S.  W.  726. 

XV.   LIEN. 

®=768(1)  (Tex.CivA.pp.)  Vernon's  Sayles* 
Ann.  Civ.  St.  1914,  art,  5612,  does  not  require 
an  abstract  of  judgment  to  affirmatively  show, 
or  to  state  in  so  many  words,  that  there  were 
no  credits  to  which  the  judgment  was  entitled, 
in  order  to  give  a  lien  on  land  when  filed  with 
the  county  clerk  of  another  connty;  it  being 
sufficient  that  the  abstract  shows  correctly  the 
names  of  the  parties  to  the  suit,  the  number 
of  the  suit,  the  court  in  which  the  judgment 
was  rendered,  the  date  of  the  judgment,  the 
amount  thereof,  the  rate  of  interest  it  bore, 
the  costs  of  suit,  and  the  total  amount  due. — 
Willis  v.  Pegues,  218  S.  W-  96. 

XVII.  FOREIGN  JUDGMENTS. 

«3=>829(1)  (Tex.Civ.App.)  A  decree  of  the  fed- 
eral District  Court  held  to  divest  out  of  plain- 
tiffs predecessor  in  interest  any  title  which 
such  predecessor  had  acquired  by  virtue  of 
possession  under  the  ten-year  statute  of  limi- 
tations.— Conn  v.  Houston  Oil  Co.  of  Texas, 
218  a  W.  137. 

XIX.   SUSPENSION.      ENFORCEMENT, 
AND   REVIVAL. 

<3=»856(1)  (Tex.Civ.App.)  While  the  technical 
judgment  on  scire  facias  to  revive  a  judgment 
is  ordinarily  that  execution  issue,  yet,  as  the 
judgment  was  a  debt,  the  proceeding  to  revive 
is  nothing  more  or  less  than  a  suit  for  debt. — 
Ater  v.  Knight,  218  S.  W.  648. 

XXI.  ACTIONS  ON  JUDGMENTS. 

(A)   Domestic  Judgments. 

$=3916  (Tex.Civ.App.)  In  an  action  on  a  judg- 
ment rendered  in   another   county,    the   judg- 
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ment  was  properly  admitted  in  evidence,  al- 
though the  petition  did  not  state  that  an  at- 
tachment had  been  issued  in  the  caBe;  failure 
to  so  allege  not  constituting  a  misdescription 
of  the  judgment,  nor  constituting  any  surprise, 
no  benefit  having  ever  accrued  to  the  plaintiff 
in  consequence  o£  the  attachment— Willis  v. 
Pegues,  218  S.  W.  06. 

JUDICIAL  POWER. 

See  Constitutional  Law,  $=»70-73. 

JUDICIAL  SALES. 

See  Appeal  and  Error,  <S=»1116;  Execution, 
<S=»220.  221,  226,  244,  245,  251,  256;  Execu- 
tors and  Administrators,  <g=>344;  Judgment, 
<8=>243;  Partition,  «=»77;  Taxation,  <S=>629, 
630. 

JURY. 

See  Criminal  Law,  «=>1166%;  New  Trial,  «=» 
55,  77,  143. 

XI.   RIGHT  TO  TRIAL  BT  JURY. 

<8=>I4(6)  (Ky.)  Plaintiffs  in  an  action  to  set 
aside  a  deed  of  a  decedent  on  the  ground  of 
mental  incapacity  were  not  entitled,  as  a  mat- 
ter of  right,  to  a  trial  of  the  issues  of  fact  by 
a  jury.— Quinn  v.  Hendren,  218  S.  W.  1022. 
€=>25(11)  (Tex.Civ.App.)  In  an  action  by  a 
husband  to  set  aside  part  of  a  judgment  of  di- 
vorce granted  his  wife,  which  required  him  to 
Eay  money  to  the  wife,  on  the  ground  that  he 
ad  never  been  served  with  notice  of  the  suit  or 
process,  court  was  not  authorized  by  Rev.  St 
art.  lOal,  or  otherwise,  to  hear  testimony  and 
require  the  plaintiff  to  introduce  testimony  for 
the  purpose  of  ascertaining  whether  or  not 
there  was  sufficient  testimony  contesting  the 
service  in  the  complaint  to  authorize  the  sub- 
mission of  such  an  issue  to  the  jury ;  it  being 
the  duty  of  the  court  to  pass  on  all  matters  of 
pleading  without  hearing  evidence,  and,  if  a 
good  cause  of  action  is  pleaded,  to  empanel  a 
wry  and  let  plaintiff  introduce  his  evidence. — 
Becker  v.  Becker,  218  S.  W.  542. 

TV.   SUMMONING,  ATTENDANCE,  DIS- 
CHARGE. AND   COMPEN- 
SATION. 

«=»7(M1)  (Tex.Cr.App.)  Under  Vernon's  Ann. 
Code  Cr.  Proc.  1916,  art.  601,  jurors  selected 
for  jury  service  during  the  term  must  first  be 
economized  and  used,  and  until  this  has  been 
done  a  list  of  jurors  drawn  for  special  venire 
list  are  not  authorized  to  be  placed  in  the  jury 
box  and  drawn  to  serve  on  special  venire,  and 
where  the  names  of  all  the  petit  jurors  and 
those  specially  drawn  for  special  venire  service 
are  all  placed  in  the  box  at  once,  a  special  list 
drawn  therefrom  including  some  of  each  kind  of 
jurors  was  not  a  proper  venire. — Johnson  v. 
State,  218  S.  W.  496. 

V.  COMPETENCY  OF  JURORS,  CHAL- 
LENGES. AND  OBJECTIONS. 

©=100  (Ark.)  Though  jurors  had  heard  and 
talked  about  the  killing  and  formed  some  kind 
of  an  opinion,  yet  they  not  having  talked  with 
witnesses,  out  their  opinions  being  based  on 
rumor,  and  they  not  having  known  defendant 
nor  entertained  any  bias  or  prejudice  against 
him.  they  were  not  incompetent — Adkisson  v. 
State,  218  S.  W.  165. 

€=>I3I  (2)  (Mo.App.)  Whether  a  question  ask- 
ed in  the  examination  of  jurors  on  their  voir 
dire  is  prejudicial  is  largely  within  the  discre- 
tion of  the  trial  court—  Linstroth  v.  Peper,  218 
S.  W.  431. 

$=»I3I(6)  (Mo.App.)  Counsel  have  a  right  to 
probe  a  proposed  juror  to  the  bottom  for  the 
purpose  of  ascertaining  whether  hi«  social  or 
business  relations,  etc.,  are  such  as  would  prob- 
ably prejudice  him  in  the  consideration  of  the 
case  to  be  tried.— Linstroth  v.  Peper,  218  S.  W. 
431. 


JUSTICES  OF  THE  PEACE. 


Appeal    and   Error,    <&=>271,    712,    1091; 
False  Imprisonment,  «=»7;   Venue,  «=>3. 


See 


IV.   PROCEDURE  IN  CIVIL  CASES. 

<S=»64  (Tex.Civ.App.)  Where  any  matter  of 
practice  and  procedure  is  prescribed  in  the 
statutory  title  governing  such  matters  in  the 
justice  court,  it  is  exclusive,  and  can  be  applied 
only  in  Boch  courts.— Fears  v.  Fish,  218  S.  W. 
507. 

Should  any  question  arise  in  justice  court 
with  reference  to  venue  not  covered  by  Vernon's 
Ann.  Civ.  St.  Supp.  1918,  art.  2308,  the  court 
must  be  governed  by  any  provision  of  Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art  1830,  applicable 
thereto.— Id. 

«=>86(2)  (Ark.)  Where  plaintiff  bank  had  ac- 
quired title  to  a  draft  attached  to  a  bill  of  lad- 
ing by  the  drawer,  held,  that  the  proceeds  of 
the  draft  in  the  hands  of  the  bank  which  re- 
ceived the  draft  for  collection  could  not  be 
attached  as  the  property  of  the  drawer;  hence 
issuance  of  attachment  by  justice  of  the  peace 
in  the  county  of  collection  which  was  one  oth- 
er than  the  drawer's-  residence  did  not  give 
the  justice  of  the  peace  any  jurisdiction. — 
Farmers'  State  Bank  v.  First  State  Bank,  218 
S.  W.  847. 

€=>86(3)  (Mo.App.)  An  affidavit  for  a  writ  of 
attachment  in  justice  court,  signed  by  the  East 
Side  Packing  Company,  a  corporation,  by  G, 
agent,  is  sufficient,  where  the  body  of  the  affi- 
davit showed  that  it  was  made  by  the  agent 
of  the  corporation.— East  Side  Packing  Co.  v. 
Meritz,  218  S.  W.  436.. 

Requirements  of  an  affidavit  for  attachment 
in  justice  court  are  governed  by  Rev.  St  1909, 
{  7637,  instead  of  section  2299;  hence  an  affi- 
davit tor  a  writ  of  attachment  filed  in  justice 
court,  made  by  one  as  agent  for  a  corporation, 
is  not  defective  because  it  failed  to  state  by 
what  authority  and  in  what  capacity  the  affiant 
was  acting.— Id. 

While  an  affidavit  is  absolutely  necessary  to 
confer  jurisdiction  on  a  justice  of  the  peace 
over  an  attachment  action,  that  the  affidavit 
may  be  imperfect,  or  not  in  proper  form,  is 
not  a  fatal  defect  which  will  render  the  pro- 
ceedings coram  non  judice. — Id. 
<8=90  (Tex.Civ.App.)  Pleadings  are  as  essen- 
tial to  make  an  issue  in  justice  court  as  in  the 
district  court.— Alvis  v.  John  G.  Harris  Hard- 
ware &  Furniture  Co.,  218  S.  W.  538. 

V.  REVIEW  OF  PROCEEDINGS. 

(A)  Appeal  «■<  Brror. 

<S=>I64(2)  (Mo.App.)  Entries  in  the  transcript 
of  a  justice  court  wherein  suit  on  a  note  was 
brought,  "suit  on  note  *  *  *  cause  of- ac- 
tion filed,"  held  to  show  sufficiently  that  the 
note  was  filed  with  the  justice  at  the  time  of 
filing  the  petition  in  compliance  with  Rev.  St 
1909,  §§  7412.  7413,  so  that  the  justice  had 
jurisdiction.— Kulariez  v.  Polish  National  Cath- 
olic Church,  Saints  Cyrill  and  Methodius,  in 
St.  Louis.  Mo.,  218  S.  W.  904. 
<S=»I74(2%)  (Mo.App.)  A  statement  filed  in 
justice  court  by  plaintiff,  who  claimed  to  have 
been  wrongfully  discharged  before  expiration  of 
his  contract  of  employment  where  not  ob- 
jected to  in  any  way,  construed  on  appeal  to 
rely  on  breach  of  contract  instead  of  seeking  to 
recover  for  constructive  service.— Osterman  v. 
St  Louis  Fish  &  Oyster  Co.,  218  S.  W.  410. 
&=>  1 74(16)  (Tox.Civ.App.)  Where  plaintiff  in 
an  action  commenced  in  justice  court  based  his 
cause  of  action  on  notes,  he  could  not  recover 
in  county  court  on  a  liquidated  account — Alvis 
v.  John  G.  Harris  Hardware  &  Furniture  Co, 
218  S.  W.  538. 

LABELS. 

See  Intoxicating  Liquors,  <£»238. 
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LACHES. 

See    Executors    and    Administrators,    S=»491, 
500. 

U  GRIPPE. 

See  Carriers,  <J=»318. 

LANDLORD  AND  TENANT. 

See  Acknowledgment,  <£=»56;  Appeal  and  Er- 
ror «=>173.  1050;  Cancellation  of  Instru- 
mentsT«=»18,  37;  Equity,  <8=>316;  Estoppel, 
®=>63;  Evidence,  «=»471;  Execution,  <8=> 
266;  Fixtures,  «=>27;  Frauds,  Statute  of, 
<8=>53,  72,  102,  115,  129;  Judgment,  «=»2o6; 
Statiot  of  Actions,  4^121;  Logs  and 
Tacrine  «=>3;  Mines  and  Minerals,  «=>&», 
59g75  81-  Parties,  ®=>96;  Reformation  of 
SstrSments,  ®S45;'  THal^^;  Use  and 
Occupation;   Witnesses,  G=>lWi. 

J.  CREATION    AND  EXISTENCE    OP 
**  *"*""*    THE  RELATION. 

«8=»|7  (Tex.Civ.App.)  The  relation  of  land- 
lord and  tenant  ordinarily  grows  out  of  the 
contract  between  the  parties  but  the  landlord 
or  tenant  may  by  their  acts  < pr  declarations 
or  conduct  be  estopped  from  denying  the  re- 
lationship in  cases  where  there  is  no  con- 
tract-Smith v.  Roberts,  218  S.  W.  27. 

Lessor,  by  consenting  to  assignment  of  lease 
or  subleasing  of  land  by  lessee  who  was  in 
possession  and  cultivating  lessor -B  land  other 
than  that  covered  by  lease,  did  not  ratify  the 
subleasing  of  land  in  lessor's,  possession  bo 
as  to  be  estopped  to  deny  relationship  of  land- 
lord and  tenant  with  sublessee  as  to  such  land, 
without  actual  knowledge  that  lessee  was  in 
possession  of  and  was  cultivating  land  not 
covered  by  lease. — Id. 

U.  LEASES  AND  AGREEMENTS  IN 

GENERAL. 

(a)   Requisites   and  Validity. 

«=s>25(2)  (Mo.App.)  Contention  that  undis- 
closed principals  of  lessor,  a  straw  woman, 
could  not  be  held  upon  any  covenant  in  the 
lease  in  question,  since  the  lease  was  an  in- 
strument under  seal,"  is.  without  merit;  the 
lea6e  not  being  required  to  be  executed  under 
seal— Kreppelt  v.  Greer,  218  S.  W.  354. 


IV.  TERMS   FOR  TEARS. 
(B)     Aitlgamat,     Snblettlnar,     and    Mort- 
gage. 

«=>79(2)  (Tex.CivA.pp.)  No  assignee  "f  a 
lease  or  subtenant  can  be  heard  to  say  that 
he  was  ignorant  of  the  terms  on  which  the 
lessee  held  possession.— Smith  v.  Roberts,  218 
S.  W.  27. 

©=>80(1)  (Tex.Civ.App.)  Lessor,  by  consent- 
ing to  the  assignment  of  lease  or  subleasing 
of  land  by  lessee  cultivating  land  of  lessor 
other  than  that  covered  by  lease  without  les- 
sor's knowledge,  was  not  estopped  from  deny- 
ing the  relationship  of  landlord  and  tenant  with 
assignee  or  sublessee  as  to  such  land  not  cov- 
ered by  lease,  regardless  of  whether  he  used 
reasonable  diligence  to  ascertain  whether  the 
land  being  cultivated  was  that  covered  by  lease: 
he  being  estopped  only  if  he  actually  knew 
lessee  was  in  possession  and  cultivating  land 
not  rented— Smith  v.  Roberts,  218  S.  W.  27. 

(C)  extensions,  Renewals,  and  Options  to 
Purchase  or  Sell. 

<8=>82  (Ey.)  A  verbal  contract  in  renewal  of 
a  lease,  not  to  be  performed  within  a  year,  and 
therefore  within  the  statute  of  frauds,  Ky.  St. 
f  470,  subsecs.  6,  7.  and  unenforceable,  is  not 
an  "express  contract"  within  section  2295,  pro- 
viding, if  a  term  or  tenancy  for  a  year  or  more 
Is  to  expire  by  contract  on  a  certain  day,  the 
tenant  shall  then  abandon  unless  by   express 


contract  he  secures  the  right  to  remain  longer. 
— Gault  v.  Carpenter,  218  S.  W.  254. 
<S=>82  (Tenn.)  A  provision  in  a  lease  for  con- 
tinuance in  a  certain  contingency  does  not,  as 
a  covenant  to  renew,  involve  an  agreement  to 
make  a  new  lease,  but  merely  extends  the 
operation  of  the  original  lease  for  the  addi- 
tional term  on  the  happening  of  the  contin- 
gency, subject  to  the  election  of  the  lessor  ex- 
ercised after  failure  to  give  notice  and  before 
termination  of  the  lease.-Mecklenburg  Real 
Estate  Co.  v.  Kyoleum  Co.,  218  S.  W.  821. 
<8=»83(1)  (Ky.)  Where  a  tenant  under  verbal 
lease  for  a  year  agreed  with  his  landlord  for  a 
renewal  for  a  year  without  specification  of  the 
terms  of  the  renewal  tenancy,  etc.,  there  was 
no  "express  contract"  in  such  agreement  with- 
in Ky.  St.  \  2295,  providing  a  tenant  shall 
abandon  on  the  day  his  tenancy  expires,  unless 
securing  the  right  to  remain  longer  by  ex- 
press contract,"  which  is  an  agreement  for- 
mally stated  with  terms  openly  declared  in 
writing  or  orally  when  made.— Gault  v.  Car- 
penter. 218  S.  W.  254. 

<®=»86(1)  (Tenn.)  Where  a  lease  provided  that 
failure  of  the  lessee  to  give  written  notice  W 
days  in  advance  of  expiration  of  a  desire  to. 
cancel  or  renew  should  be  considered  as  evi- 
dence the  lessee  desired  to  continue  the  lease 
for  a  year  after  expiration,  and,  after  the  les- 
see failed  to  give  notice,  the  lessor  improperly 
demanded  a  new  lease  for  the  next  year  con- 
taining the  "failure  to  notify"  clause  applying^ 
to  the  year  after  that,  the  lessor's  right  wa* 
lost  by  its  improper  election  and  demand,  and,. 
on  its  rejection  by  the  lessee  and  determina- 
tion to  remove,  the  lessor's  rights  ended,  and 
its  subsequent  action  in  notifying  the  lessee  it 
would  be  held  for  rent  under  the  existing  lease 
did  not  restore  them.— Mecklenburg  Real  Es- 
tate Co.  v.  Kyoleum  Co.,  218  S.  W.  821. 
<8=>86(2)  (Tenn.)  Under  a  lease  providing  that 
failure  of  lessee  to  give  lessor  written  notice 
90  days  in  advance  of  expiration  of  the  lease 
of  desire  to  cancel  or  renew  should  be  con- 
sidered as  evidence  the  lessee  desired  to  con- 
tinue the  lease  in  force  for  a  year  after  ex- 
piration, failure  to  give  notice  was  tantamount 
to  the  tenant's  making  a  proposition  to  the 
landlord  to  continue  the  lease  for  another  year 
on  the  same  terms  and  conditions,  subject  to 
the  acceptance  or  rejection  of  the  landlord  ex- 
ercised before  termination  of  the  lease. — Meck- 
lenburg Real  Estate  Co.  v;  Kyoleum  Co.,  218 
S.  W.  821.  .... 

<@=88(2)  (Tenn.)  A  clause  or  provision  clearly 
applicable  to  an  original  lease  alone  is  not 
carried  forward  into  a  new  lease  for  an  addi- 
tional term  effected  by  a  provision  in  the  orig- 
inal lease  for  its  continuance  in  a  certain  con- 
tingency.—Mecklenburg  Real  Estate  Co.  v. 
Kyoleum  Co.,  218  S.  W.  821. 


(D)  Termination. 

45=94(2)  (Ky.)  Where  a  farm  was  verbally 
leased  from  March  1,  1918,  to  March  1,  1910, 
and  the  original  lease  contained  no  option  per- 
mitting the  tenant  to  retain  the  farm  for  an-  < 
other  year,  six  months'  or  other  written  no- 
tice to  the  tenant  from  the  landlord  to  sur- 
render possession  March  1,  1919,  was  unnec- 
essary to  terminate  the  tenancy  then,  and  the 
tenant  could  not  retain  possession  for  any  fail- 
ure to  give  such  notice,  together  with  the  per- 
formance of  certain  work  on  his  part  in  pre- 
paring for  crops  for  the  second  year. — Gault  v. 
Carpenter,  218  S.  W.  254. 
4J=>  10 1  (Tenn.)  In  the  absence  of  statutory 
regulation  or  contractual  relation  to  the  con- 
trary, the  destruction  by  a  fire  of  an  entire 
building  does  not  terminate  a  lease  thereon, 
nor  operate  to  relieve  a  lessee  from  the  pay- 
ment of  rent  for  the  remainder  of  his  term. — 
Post  v.  Brown,  218  S.  W.  823. 

Where  only  a  part  of  a  building,  an  apart- 
ment, room,  or  space,  as  distinguished  from 
an  entire  structure,  is  leased,  destruction  by 
fire  or  other  cause  puts  an  end  to  the  con- 
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tract,  and  absolves  the  lessee  from  the  pay- 
ment of  rent.— Id. 

Where  part  of  certain  premises  was  leased 
and  a  fire  in  such  part  did  not  entirely  destroy 
it  or  render  it  untenable,  so  that  the  damage 
merely  caused  a  temporary  interruption  of  the 
use  of  the  premises  which  might  be  remedied 
with  reasonable  dispatch,  the  lease  was  not 
terminated,  and  upon  repair  being  made  by  the 
lessor  the  lessee  is  obligated  to  the  payment  of 
the  stipulated-  rent;  the  mere  impairment  of 
use  as  distinguished  from  destruction  not  de- 
priving the  lessee  of  all  interest. — Id. 

V.  TENANCIES  FROM  TEAR  TO 

TEAR  AND  MONTH  TO 

MONTH. 

<^=»II5(1)  (Mo.App.)  Where  agent  who  did 
not  have  authority  in  writing  as  required  by 
Rev.  St.  1909,  §§  2781-2783,  leased  realty  of 
his  undisclosed  principals  for  a  term  greater 
than  one  year,  the  contract  was  not  void,  but 
created  an  estate  at  will,  which  by  reason  of 
entry  and  payment  of  rental  by  the  month 
made  a  valid  lease  from  month  to  month,  bind- 
ing upon  the  principals. — Kreppelt  v.  Greer, 
218  S.  W.  354. 

VII.  PREMISES  AND  ENJOYMENT 
AND  USE  THEREOF. 

(B)  Possession,  Enjoyment,  and  Use. 

<8=»I34(6)  (Tex.Civ.App.)  An  injunction  pro- 
hibiting a  tenant  from  pasturing  stock  on  the 
leased  lands  while  they  were  wet  was  not 
wrongful,  where  there  was  evidence  that  such 
pasturage  rendered  it  difficult  to  cultivate  the 
lands  the  next  year  and  was  not  in  accordance 
with  good  husbandry.— Friemel  v.  Coker,  218 
S.  W.  1105. 

An  injunction  restraining  a  tenant  from  pas- 
turing stock  upon  leased  lands  while  wet  and 
refusal  to  dissolve  the  injunction  did  not  con- 
stitute an  eviction  of  the  tenant  where  the  in- 
junction might  be  sustained  upon  the  theory 
that  pasturing  stock  on  wet  lands  was  con- 
trary to  good  husbandry. — Id. 
<8=>I36  (Tex.Civ.App.)  In  the  absence  of  ex- 
press agreement  there  is  an  implied  agreement 
on  the  tenant's  part  to  use  leased  farm  prop- 
erty in  a  tenantlike  manner  without  commit- 
ting injury  to  it  by  acts  inconsistent  with  good 
husbandry.— Friemel,  v.  Coker,  218  S.  W.  1105. 
«=5l39(4)  (Tex.Civ.App.)  Landlord  plowing  up 
and  destroying  crop  on  lands  claimed  by  tenant 
will  not  be  constructively  charged  with  negli- 
gence in  failing  to  know  that  his  tenant  has 
violated  the  rental  contract  by  taking  charge  of 
land  he  never  rented. — Smith  v.  Roberts,  218 
S.  W.  27. 

<8=»I39(4)  (Tex.Civ.App.)  A  tenant  violating  a 
duty  owing  to  the  landlord  by  failing  to  re- 
pair fences,  etc.,  is  liable  for  the  resulting  dam- 
age caused  by  stock  entering  the  premises  and 
destroying  crops,  although  the  damage  was 
not  fully  accomplished  before  the  termination 
of  the  lease— Friemel  v.  Coker,  218  S.  W. 
1105. 

Where  a  tenant  claimed  that  the  landlord 
had  wrongfully  excluded  him  from  part  of  the 
premises  by  an  injunction,  he  is  not  necessari- 
ly entitled  to  recover  the  value  of  his  share 
of  the  crop  on  land  covered  by  the  injunction, 
where  bis  cattle  entered  the  field  and  ate  or 
■destroyed  the  crop  despite  the  injunction.— Id. 
<@=>I39(5)  (Tex.Civ.App.)  In  action  in  tort 
against  landlord  for  wrongful  entry  and  for 
wrongful  destruction  of  growing  crop,  the  proper 
measure  of  damages  is  the  value  of  the  crop  just 
as  it  stood  upon  the  ground  at  the  time  and 
place  of  its  destruction.— Smith  v.  Roberts,  218 
S.  W.  27. 

In  action  for  wrongful  destruction  of  cotton 
crop,  evidence  as  to  market  value  of  cotton 
during  the  subsequent  fall  was  inadmissible,  in 
absence  of  evidence  as  to  the  expense  of  ma- 
turing, preparing,  and  placing  the  crop  on  the 
market.— Id. 


<@=>I39(5)  (Tex.Civ.App.)  Where  cattle  enter- 
ed, ate,  or  destroyed  toe  landlord's  share  of 
the  crop,  a  judgment  against  the  tenant  for 
the  value  of  such  part  of  the  crop  held  sus- 
tained by  evidence  that  the  tenant  did  not 
properly  repair  the  fences  protecting  the  land- 
lord's share  of  the  crop,  and  that  he  gave  the 
stock  access  to  such  crop. — Friemel  v.  Coker, 
218  S.  W.  1105. 

(D)  Repairs,  Insurance,  and  Improve- 
ments. 

<S=»I52(3)  (Mo.App.)  Covenant  in  lease  that 
lessor  will  keep  the  foundation,  the  walls 
*  *  *  of  the  building  on  said  premises  in 
good  condition  for  the  purposes  of  the  tenan- 
cy hereby  created,"  must  be  construed  to  mean 
that,  if  the  foundation  and  walls  were  not  in 
good  condition  at  the  time  the  lease  was  made, 
it  was  the  duty  of  the  lessor  to  put  them  in 
such  condition  at  or  before  the  commencement 
of  the  lease,  and  keep  them  so  during  the  term. 
—Kreppelt  v.  Greer,  218  S.  W.  354. 
@=»I52(9)  (Mo.App.)  Plaintiff  lessee,  by  re- 
maining in  possession  long  after  he  discovered 
the  bad  condition  of  the  foundation  walls,  did 
not  waive  any  righf,  where  he  repeatedly  call- 
ed the  lessor  a  attentipn  to  the  condition  com- 
plained of,  and  was  repeatedly  promised  by 
them  that  the  necessary  repairs  would  be  made. 
—Kreppelt  v.  Greer,  218  S.  W.  354. 
<&=>I54(3)  (Mo.App.)  Facts  held  sufficient  to 
sustain  finding  in  favor  of  plaintiff  lessee  upon 
issue  of  constructive  eviction. — Kreppelt  v. 
Greer,  218  S.  W.  354. 

In  action  for  damages  due  to  failure  of  les- 
sors to  repair  basement  wall  so  as  to  keep  out 
water  from  bowling  alleys,  held,  there  was 
substantial  evidence  to  support  judgment  of 
$1,000  for  plaintiff.— Id. 

®==»I54(4)  (Mo.App.)  In  an  action  for  dam- 
ages due  to  failure  of  lessors  to  repair  base- 
ment wall  so  as  to  keep  out  water  from  bowling 
alleys,  held,  that  instruction  eliminating  other 
items  and  limiting  plaintiff's  recovery  to  the 
reasonable  value  of  his  bowling  alleys  was  not 
subject  to  objection  that  it  did  not  state  meas- 
ure of  damages  applicable.— Kreppelt  v.  Greer, 
218  S.  W.  354. 

As  a  general  rule,  recovery  must  be  confined 
to  the  actual  damages  that  the  lessee  may  have 
sustained,  which  are  the  direct,  immediate,  or 
proximate  and  unavoidable  consequences  of  the 
breach  of  covenants  of  lease.— Id. 
<S=»I55  (Tex.Civ.App.)  It  is  the  duty  of  the 
tenant  to  keep  fences  on  the  leased  premises 
in  repair.— Friemel  v.  Coker,  218  S.  W.  1105. 

•VIII.  RENT  AND  ADVANCES. 
CA)  Rla-hts  and  Liabilities. 

«=»I92(2)  (Tenn.)  Where  part  of  certain 
premises  was  leased  and  a  lire  in.  such  part 
did  not  entirely  destroy  it  or  render  it  untena- 
ble, so  that  the  damage  merely  caused  a  tem- 
porary interruption  of  the  use  of  the  premises, 
which  might  be  remedied  with  reasonable  dis- 
patch, the  lease  was  not  terminated,  and,  upon 
repair  being  made  by  the  lessor,  the  lessee  is 
obligated  to  the  payment  of  the  stipulated 
rent;  the  mere  impairment  of  use  as  distin- 
guished from  destruction  not  depriving  the  les- 
see of  all  interest— Post  v.  Brown,  218  S.  W. 
823. 

(C)  Lien. 

€=»246(1)  (Tex.Civ.App.)  A  gasoline  pump  and 
tank  between  sidewalk  and  curb  in  front  of 
leased  premises,  used  as  filling  station  by  les- 
see, held  subject  to  the  landlord's  statutory 
lien.— West  Furniture  Co.  v.  Cason,  218  S. 
W.  774. 

<S=>252(1)  (Tex.Civ.App.)  In  landlord's  action 
against  tenant's  purchaser  of  gasoline  tank  and 
pump  for  conversion  on  theory  that  tank  and 
pump  were  covered  by  landlord's  statutory 
lien,  it  was  no  defense  that  mortgage  on  the 
furniture  in  the  building  executed  by  tenant 
to   landlord  had   not  been   recorded,   or   that 
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purchaser  had  no  notice  thereof,  or  that  pur- 
chaser had  paid  a  valuable  consideration  for 
the  tank  and  pump.— West  Furniture  Co.  v. 
Cason.  218  S.  W.  774. 

Purchaser  from  tenant  of  property  subject 
to  landlord's  lien,  who  takes  possession  of 
property,  removes  it  from  leased  premises,  and 
claims  title  thereto,  is  liable  to  conversion. 
-Id. 

<8=>252(2)  (Tez.Civ.App.)  A  gasoline  pump  and 
tank  between  sidewalk  and  curb  in  front  of 
leased  premises,  used  as  filling  station  by  les- 
see, held  subject  to  the  landlord's  statutory 
lien,  notwithstanding  Rev.  St.  art.  5478,  provid- 
ing that  landlord's  Ben  shall  not  attach  to  the 
goods,  wares,  and  merchandise  of  a  merchant 
sold  and  delivered  in  good  faith  in  the  regu- 
lar course  of  business  by  the  tenant,  such 
pump  and  tank  not  being  "goods,  wares,  and 
merchandise,"  and  the  sale  thereof  by  tenant 
in  vacating  premises  and  going  out  of  business 
not  being  "in  good  faith  in  the  regular  course 
of  business."— -West  Furniture  Co.  v.  Cason, 
218   S.   W.   774. 

LANGUAGE. 

See  Libel  and  Slander,  <&=»152. 

LAPSE. 

See    Insurance,    ^=>179%. 

LARCENY. 

See  Criminal  Law,  <8=»396,  408,  448,  673;   Re- 
ceiving Stolen  Goods. 

I.   OFFENSES   AND   RESPONSIBILITY 
THEREFOR. 

4=»  I  (Tex.Cr.App.)  Where  the  information 
charged  defendant  with  the  theft  of  10  bushels 
of  pears,  and  the  facts  and  testimony  showed 
that  he  gathered  them  from  the  orchard  of 
the  prosecuting  witness,  the  prosecution  should 
be  had  under  Vernon's  Ann.  Pen.  Code  1010, 
art.  1234,  in  terms  making  such  act  punisha- 
ble— Busey  v.  State,  218  S.  W.  1048. 
<g=»23  (Tex.Cr.App.)  The  fact  that  the  owner 
recovered  a  part  of  the  property  subsequent 
to  the  theft  thereof  would  not  reduce  the 
grade  of  the  offense  below  that  of  felony  theft. 
— Bride  v.  State,  218  S.  W.  762. 
<g=»23  (Tex.Cr.App.)  Where  a  part  of  the 
property  described  in  an  indictment  for  theft 
was  not  shown  by  the  evidence  to  have  been 
stolen,  and  the  rest  was  not  of  the  value  of 
550,  a  conviction  for  felony  theft  could  not 
be  sustained,  though  the  evidence  showed  the 
theft  of  property  not  described  in  the  indict- 
ment of  a  value  larger  than  $50. — Garrett  v. 
State,  218  S.  W.   1064. 

The  loss  of  any  considerable  property  at  or 
about  the  same  time,  the  taking  of  which  may 
be  attributed  to  accused,  will  support  a  ver- 
dict finding  him  guilty  of  felony  theft  of  all 
such  property.— Id. 

D.   PROSECUTION    AND    PUNISH- 
MENT. 
(A)   Indictment  nnd   Information, 

<3=>29  (Tex.Cr.App.)  Taking  with  intent  to  ap- 
propriate to  use  or  benefit  of  taker  being  un- 
der Penal  Code  1011,  art.  1329,  an  essential 
element  of  theft,  and  such  intent  therefore 
being  required  by  Code  Cr.  Proc.  1911,  art. 
454,  to  be  stated  in  the  indictment,  it  not  do- 
ing so,  but  stating  that  taking  was  with  in- 
tent to  appropriate  to  use  and  benefit  of  the 
owner,  was  bad.— Arocha  v.  State,  218  S.  W. 
759 

<^=40(6)  (Tex.Cr.App.)  N*  matter  what 
amount  of  other  property  accused  may  be 
shown  to  have  stolen  at  the  time  and  place 
alleged,  such  proof  will  not  support  a  convic- 
tion for  theft,  unless  it  also  appears  that  the 
property  described  in  the  indictment  was  stol- 
en.—Garrett  v.  State,  218  S.  W.  1064. 


(B)    Evidence. 

«=>4I  (Tex.Cr.App.)  If  property  be  taken  in 
such  a  manner  as  to  make  it  reasonably  ap- 
pear that  all  was  taken  at  or  about  the  same 
time  and  place,  and  the  proof  shows  that  de- 
fendant took  a  part  of  it,  it  will  be  presumed 
that  he  took  all  of  such  property.— Bride  v. 
State.  218  S.  W.  762. 

<@=>59  (Ark.)  On  •  trial  for  larceny  of  sev- 
eral rolls  of  barbed  wire,  evidence  held  suffi- 
cient td  show  that  their  value  was  $10  or 
more,  so  as  to  support  a  conviction  for  grand 
larceny— WaUin  v.  State,  218  S.  W.  170. 
€=>65  (Tex.Cr.App.)  If  defendant  was  guilty 
of  taking  the  prosecuting  witness'  automoMle 
from  one  town  to  another,  and  the  evide.  re 
showed  that  he  took  part  of  the  alleged  stol- 
en property  from  'the  car,  this  would  justify 
the  conclusion  that  he  took  all  of  the  property 
and  took  it  at  the  same  time,  making  him 
guilty  of  felony  theft  where  the  aggregate 
value  exceeded  $50,  and  it  is  immaterial  that 
there  was  no  direct  proof  of  taking  of  the 
remainder  of  such  articles.— Bride  v.  State.  218 
S.  W.  762. 

(O  'Trial  and  Review. 

<3=>68(1)  (Tex.Cr.App.)  Where  there  is  a 
doubt  from  the  evidence  whether  a  sufficient 
amount  of  property  described  was  taken  at 
one  time  to  constitute  a  felony,  the  trial  court 
should  submit  the  law  of  misdemeanor  theft, 
and  leave  the  question  of  fact  to  the  jury.— 
Garrett  v.  State,  218  S.  W.  1064. 
<}=>77(4)  (Tex.Cr.App.)  Where  there  was  no 
evidence  that  defendant  made  any  explanation 
of  his  possession  of  recently  stolen  property, 
but  he  testified  on  the  trial  that  part  of  it  be- 
longed to  himself,  a  charge  on  the  theory  of 
explanation  of  possession  of  recently  .stolen 
property  was  not  called  for,  but  the  defense 
appearing  from  the  testimony  should  have  been 
pertinently  submitted.— Garrett  v.  State,  218 
S.  W.  1064. 

<8=»79  (Tex.Cr.App.)  Where  there  is  a  doubt 
from  the  evidence  whether  a  sufficient  amount 
of  property  described  was  taken  at  one  time 
to  constitute  a  felony,  the  trial  court  should 
submit  the  law  of  misdemeanor  theft.— Garrett 
v.  State,  218  S.  W.  1064. 

(D)   Sentence   nnd    Punishment. 

®=»88  (Tex.Cr.App.)  In  a  prosecution  for  the 
theft  of  10  bushels  of  pears,  the  imposition  of 
a  fine  of  $10  was  reversible  error,  as  Vernon's 
Ann.  Pen.  Code  1916,  art.  1341,  does  not  au- 
thorise punishment  by  fine  alone  for  misde- 
meanor theft.— Busey  v.  State,  218  S.  W.  1048. 

LAW  MERCHANT. 

See  Common  Law,  €=»14. 

LEADING  QUESTIONS. 

See  Divorce,  <8=>130. 

LEASE. 

See  Landlord  and  Tenant;  Mines  and  Minerals, 
<S=>58,  59,  75,  81. 

LEGISLATIVE  POWER. 

See  Constitutional  Law,  <8=65. 

LEGISLATURE. 

See  Game,  <8=»3%. 

LEGS. 

See  Damages,  <S=>143. 

LETTERS. 

See  Appeal  and  Error,  <8=>1064;  Evidence,  <8=o 
71,  184. 
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LEVEES. 

See  Drains,  <g=»18. 

*=>l3>/2  (Ark.)  Acts  1905,  p.  252,  g  32,  con- 
veying to  the  Red  River  Levee  District  No.  1 
all  lands  of  the  state  lying  within  it,  except 
school  lands,  held  an  absolute  conveyance  to 
the  district;  the  restrictions  and  limitations 
not  being  conditions  subsequent. — Bolinger  v. 
Board  of  Directors  of  Red  River  Levee  Dist. 
No.  1,  218  S.  W.  171. 

LIBEL  AND  SUNDER. 

See  Pleading,  «=»93;   Trial,  «=»296,  330. 


L   WORDS    AND    ACTS    ACTIONABLE, 
AND   LIABILITY   THEREFOR. 

€=>7(1)  (Tex.Civ.App.)  Printed  or  written  lan- 
guage falsely  and  maliciously  charging  crime  is 
libelous  per  se.— Express  Pub.  Co.  v.  Wilkins, 
218  S.  W.  614. 

<8=>9(1)  (Ky.)  Published  words,  whether  writ- 
ten or  oral,  are  actionable  if  they  directly  tend 
to  the  prejudice  or  injury  of  any  one  in  his 
profession,  trade,  or  business. — Baker  v.  Clark, 
218  S.  W.  280. 

@=>9(3)  (Ky.)  A  published  article  charging 
attorneys  at  law  with  unprofessional  conduct, 
such  as  unfaithfulness  to  clients  or  the  viola- 
tions of  any  standard  rules  of  professional 
ethics,  or  which  imports  a  lack  of  qualities 
essential  to  a  lawyer  in  his  professional  char- 
acter, is'  per  se  libelous.— Baker , v.  Clark,  218 
S.  W.  280. 

Publication,  charging  lawyer  with  making 
certain  persons  parties  to  certain  suit  without 
authority  from  such  persons  and  with  fraudu- 
lently procuring  the  signatures  of  such  persons 
to  certain  paper  by  fraudulent  representation 
as  to  character  thereof,  held  libelous  per  se 
in  holding  the  lawyer  up  to  ridicule  and  con- 
tempt with  reference  to  his  professional  con- 
duct.—Id. 

«=»I0(1)  (Tex.Civ.App.)  Printed  or  written 
language  falsely  and  maliciously  charging  crime 
is  libelous  per  se,  so  that  it  is  libelous  per  se 
to  impute  to  an  officer  in  his  official  character 
incapacity,  fraud,  dishonesty,  misconduct,  or 
want  of  integrity,  or  to  charge  that  he  has  been 
induced  to  act  in  his  official  capacity  by  a  pe- 
cuniary or  other  improper  consideration,  such 
as,  if  true,  would  be  ground  for  bis  removal. — 
Express  Pub.  Co.  v.  Wilkins,  218  S.  W.  614. 
<E=>I5  (Ky.)  Defamatory  matter  printed  and 
published  may  be  per  se  actionable,  while  the 
same  matter  orally  published  would  not  be  so. 
—Baker  v.  Clark,  218  S.  W.  280. 
€=•  1 9  (Tex.Civ.App.)  If  any  part  of  a  newspa- 
per publication  was  libelous  of  city  officers,  the 
whole  was  a  libel;  it  all  being  one  coherent 
article  relative  to  charges  against  the  city  and 
officials  in  relation  to  the  nonsuppression  of 
gambling  and  prostitution,  made  by  army  offi- 
cers—Express Pub.  Co.  v.  Wilkins,  218  S.  W. 
614. 

€=32  (Tex.Civ.App.)  Defamatory  language 
may  be  actionable  in  itself  or  per  se,  or  may  be 
actionable  only  on  allegation  and  proof  of  spe- 
cial damages  or  per  quod. — Express  Pub.  Co. 
v.  Wilkins,  218  S.  W.  614. 
€=>  33  (Ky.)  The  distinction  between  defama- 
tory publications  which  are  per  se  libelous,  and 
those  which,  are  not,  is  that  in  toe  former  there 
is  a  conclusive  presumption  of  malice  and  dam- 
age, while  in  the  latter  the  burden  is  on  the 
plaintiff  to  prove  both  malice  aud  damage. — 
Baker  v.  Clark.  218  S.  W.  280. 
<3=>33  (Tex.Civ.App.)  In  the  case  of  defama- 
tory language  actionable  per  se  damages  in  non- 
privileged  matters  are  conclusively  presumed, 
but  in  actions  per  quod  only  any  injury  result- 
ing from  the  use  of  the  language  must  be  al- 
leged and  proved.— Express  Pub.  Co.  v.  Wilkins, 
218  S.  W.  614. 


EL  PRIVILEGED    COMMUNICATIONS, 
AND  MALICE  THEREIN. 

<8=»45(1)  (Ky.)  Where  the  communication  is 
one  in  which  the  party  has  an  interest  and  is 
made  to  another  having  a  corresponding  inter- 
est, the  communication  is  "privileged"  if  made 
in  good  faith  and  without  actual  malice. — Baker 
v.  Clark,  218  S.  W.  280. 

<@=»45(2)  (Ky.)  Stockholder  who  mailed  article, 
charging  an  attorney  representing  some  of  the 
stockholders  in  receivership  proceedings  with 
having  made  certain  stockholders  parties  to 
such  action  without  having  been  authorized  to 
so  do,  to  his  associate  stockholders,  was  privi- 
leged, having  a  common  interest  therein  with 
other  stockholders,  and  was  not  liable  for  libel 
if  he  acted  in  good  faith  without  malice  and  un- 
der the  bona  fide  belief  of  the  truth  of  the  ar- 
ticle.—Baker  v.  Clark,  218  S.  W.  280. 
«=-48(2)  (Tcx.Civ.App.)  Under  Rev.  St.  1811, 
art.  5597,  rendering  privileged  reasonable  and 
fair  comment  on  acts  of  public  officials,  etc.,  a 
newspaper  article  relative  to  slackness  and  cor- 
ruption on  the  part  of  the  chief  of  police  and 
police  judge  of  a  city,  in  failing  to  suppress 
gambling  and  prostitution  at  the  instance  of 
army  officers,  held  ^privileged ;  proof  of  actual 
malice  therefore  being  essential,  and  not  infer- 
able from  the  falsity  of  the  charges  alone. — 
Express  Pub.  Co.  v.  Wilkins,  218  S.  W.  614. 
■©=50  (Ky.)  The  right  of  qualified  privilege  is 
lost  by  one  who  acts  maliciously  or  in  excess 
of  privilege  or  with  knowledge  of  the  falsity  of 
the  communication. — Baker  v.  Clark,  218  S.  W. 
280. 

<S=>50'/2  (Ky.)  The  right  of  qualified  privilege 
is  lost  by  one  who  acts  in  excess  of  privilege. — 
Baker  v.  Clark,  218  S.  W.  280. 
<@=>5I(1)  (Ky.)  The  right  of  qualified  privilege 
is  lost  by  one  who  acts  maliciously. — Baker  v. 
Clark,  218  S.  W.  280. 

®=>5I(1)  (Tex.Civ.App.)  "Actual  malice"  is  nec- 
essary to  render  a  privileged  publication  action- 
able libel,  implying  a  wrongful  act  done  inten- 
tionally or  with  evil  intent,  without  just  cause 
or  excuse  or  as  the  result  of  ill  will. — Express 
Pub.  Co.  v.  Wilkins,  218  S.  W.  614. 

TV.  ACTIONS. 
(A)   Right  of  Action  and  Defeases. 

®=>7I  (Tex.Civ.App.)  Any  newspaper  or  peri- 
odical can  interpose  any  defenses  to  a  civil 
cause  for  libel  that  existed  at  common  law  or 
otherwise,  in  addition  to  the  defenses  enumerat- 
ed in  the  libel  law  (Rev.  St.  1911,  art  5595).— 
Express  Pub.  Co.  v.  Wilkins,  218  S.  W.  614. 

(B)    Parties,    Preliminary    Proceedings, 
and  Pleading-. 

9=382  (Tex.Civ.App.)  In  an  action  for  libel,  an 
"innuendo"  in  pleading  is  an  explanation  of  de- 
fendant's meaning  in  the  alleged  libelous  words 
by  reference  to  some  antecedent  matter;  its 
office  being  to  aver  the  meaning  of  the  language 
of  the  publication  of  which  complaint  is  made, 
and  the  colloquium  identifying  the  person  to 
whom  it  was  intended  to  be  applied. — Express 
Pub.  Co.  v.  Wilkins,  218  S.  W.  614. 
«=>86(1)  (Tex.Civ.App.)  In  an  action  for  libel, 
an  "innuendo"  in  pleading  is  an  explanation  of 
defendant's  meaning  in  the  alleged  libelous 
words  by  reference  to  some  antecedent  matter: 
its  office  being  to  aver  the  meaning  of  the  lan- 
guage of  the  publication  of  which  complaint  is 
made,  and  the  colloquium  identifying  the  person 
to  whom  it  was  intended  to  be  applied. — Ex- 
press Pub.  Co.  v.  Wilkins,  218  S.  W.  614. 

Alleged  libelous  words  must  be  capable  of 
the  meaning  ascribed  to  them  by  the  innuendo, 
the  use  of  which  can  never  change  the  import 
of  the  language  used;  moreover  it  cannot  in- 
troduce new  matter,  or  enlarge  the  natural 
meaning  of  the  words,  or  give  them  a  forced 
and  unreasonable  construction. — Id. 
<&=»86(2)  (Ky.)  When  the  language  of  the  de- 
famatory article  complained  of  is  unambiguous, 
its  construction  is  one  of  law  for  the  court,  and 
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plaintiff  is  not  required  by  innuendo  to  point 
out  its  meaning  or  its  application  to  himseit. — 
Baker  v.  Clark,  218  8.  W.  280. 

(C)  Kvldenee. 

<g=»  1 0 1  (I)  (Ky.)  The  distinction  between  defam- 
atory publications  which  are  per  se  libelous  and 
those  which  are  not  is  that  in  the  former  there  is 
a  conclusive  presumption  of  malice  and  damage, 
while  in  the  latter  the  burden  is  on  the  plain- 
tiff to  prove  both  malice  and  damage.— Baker 
v.  Clark,  218  S.  W.  280. 

<g=>IOI(2)  (Ky.)  When  a  libelous  or  slanderous 
defamation  is  actionable  per  se,  the  publisher  is 
conclusively  presumed  to  intend  what  his  lan- 
guage in  its  usual  and  ordinary  meaning  ex- 
presses.—Baker  v.  Clark,  218  S.  W.  280. 
®=»  101(4)  (Tex.Civ.App.)  In  case  of  a  publica- 
tion privileged  under  Rev.  St.  1911,  art.  5597, 
a  section  of  the  libel  law,  there"  is  a  presumption 
it  was  free  from  actual  malice  and  made  with 
fairness  and  truthfulness,  and  on  plaintiff  as- 
serting otherwise  is  devolved  the  burden  of 
showing  the  falsity  and  unfairness  of  the  pub- 
lication, and  that  the  publisher  was  moved  by 
malice  or  ill  will  toward  him.— Express  Pub.  Co. 
v.  Wilkins,  218  S.  W.  614. 
«5=»I04(1)  (Tex.Civ.App.)  The  falsity  of  a  priv- 
ileged publication  is  a  circumstance  which,  taken 
with  others,  may  show  actual  malice. — Express 
Pub.  Co.  v.  Wilkins,  218  S.  W.  614. 
«J=>I05(1)  (Ky.)  In  action  for  libel  for  publica- 
tion of  article  charging  plaintiff  as  an  attor- 
ney with  making  certain  persons  parties  to  cer- 
tain receivership  action  without  having  been 
authorized  to  bo  do,  the  petition  in  receivership 
action  and  amendments  thereto,  held  admissible. 
—Baker  v.  Clark,  218  S.  W.  280. 

In  action  for  libel  for  publication  of  an  arti- 
cle charging  plaintiff  with  making  certain  per- 
sons parties  to  receivership  action  without  hav- 
ing been  authorized  to  so  do,  the  answer  in  the 
receivership  proceeding,  testimony  taken  there- 
in, and  synopsis  of  pleadings  therein,  held  in- 
admissible, having  no  relevancy  to  the  libel 
case.— Id, 

«=»I05(2)  (Ky.)  In  an  aotion  for  libel  for  pub- 
lication of  article  charging  plaintiff  with  having 
mode  certain  persons  parties  to  a  receivership 
action  without  having  been  authorized  to  so  do 
and  for  mailing  the  article  to  certain  stockhold- 
ers of  the  corporation  for  which  receiver  wbb 
sought,  another  article  appearing  in  the  mailed 
papers  held  inadmissible,  having  no  relevancy 
to  the  issue  in  the  libel  action.— Baker  v.  Clark, 
218  S.  W.  28C. 

<3=>II2(1)  (Ky.)  Article  charging  lawyer  with 
having  made  certain  persons  parties  to  suit 
without  having  been  authorized  to  so  do  held 
false,  in  view  of  undisputed  evidence  that  such 
persons  had  without  the  lawyer's  solicitation 
signed  instrument  authorizing  such  lawyer  to 
present  a  petition  for  the  signers  thereof  to  be 
joined  as  plaintiffs  in  such  action. — Baker  v. 
Clark,  218  S.  W.  280. 

(B)  Trial,  Judgment,  and  Review. 

<&=I23(2)  (Ky.)  When  the  language  of  the  de- 
famatory article  complained  of  is  unambiguous, 
its  construction  is  one  of  law  for  the  court. — 
Baker  v.  Clark,  218  S.  W.  280. 
«=>I23(2)  (Tex.Civ.App.)  In  an  action  for  libel 
by  the  police  judge  of  a  city  against  a  newspa- 
per, whether  a  natural  and  legitimate  inference 
could  be  drawn  from  the  headlines  of  the  pub- 
lication that  the  chief  of  police  and  police 
judge  were  intended  to  be  connected  with  a 
charge  of  corruption  in  relation  to  suppression 
of  gambling  and  prostitution  made  by  an  army 
officer  heid  for  the  jury.— Express  Pub.  Co.  v. 
Wilkins,  218  S.  W.  614. 

«=»I23(8)  (Ky.)  Whether  the  occasion  of  de- 
famatory publication  is  privileged  is  usually  a 
question  of  law  to  be  determined  by  the  court. 
—Baker  v.  Clark.  218  S.  W.  280. 
«=»I23(8)  (Tex.Civ.App.)  Whether  an  alleged 
defamatory  publication  is  privileged  or  not  is 


a  question  of  law  for  the  determination  of  the 
court,  under  the  definition  of  privileged  publi- 
cations given  in  Rev.  St.  1911,  art.  5597,  a 
section  of  the  libel  law. — Express  Pub.  Co.  v. 
Wilkins,  218  S.  W.  614. 

«=>I24(6)  (Tex.Civ.App.)  In  an  action  for  libel 
by  the  police  judge  of  a  city  against  a  newspa- 
per on  account  of  its  article,  privileged  under 
Rev.  St.  1911,  art.  5597,  charging  that  the  judge 
and  chief  of  police  had  been  lax  or  corrupt  in 
failing  to  suppress  gambling  and  prostitution 
at  the  instance  of  army  officers,  an  instruction 
in  relation  to  the  defense  of  privilege,  which, 
instead  of  speaking  of  actual  or  express  malice 
as  a  condition  to  defendant  newspaper's  liabil- 
ity, spoke  of  gross  negligence,  and  predicated 
liability  thereon,  was  erroneous.— Express  Pub. 
Co.  v.  Wilkins,  218  S.  W.  614. 

VI.  CRIMINAL  RESPONSIBILITY. 
(B)   Prosecution   and   Punishment. 

<©=»I52(2)  (Tex.Cr.App.)  Where  an  alleged  li- 
bel was  printed  in  a  foreign  tongue,  the  in- 
formation charging  the  offense  of  libel  should, 
after  setting  out  the  alleged  libelous  article, 
contain  an  English  translation  thereof  accord- 
ing to  the  tenor  ot  the  article,  which  should 
not  be  interspersed  with  innuendoes  or  ex- 
planatory statements, — Drozda  v.  State,  218 
S.  W.  765. 

An  innuendo  in  an  information  charging  libel 
is  to  explain,  not  to  extend,  what  has  gone 
before,  and  it  cannot  extend  the  meaning  of 
words,  although  in  a  particular  case  it  may 
more  precisely  fix  the  meaning  either  of  pre- 
ceding- or  subsequent  words.— -Id. 

An  information  setting  out  an  alleged  li- 
belous article  published  by  defendant  in  a  for- 
eign tongue  which  related  to  the  Bohemian 
National  Alliance  held  insufficient  to  state  an 
offense,  not  showing  to  what  particular  per- 
sons   the   libelous    statements    were    directed. 

LICENSES. 

See  Fish,  <g=>9;  Highways,  <8=>183;  Munici- 
pal Corporations,  <j==>642. 

X.  FOR  OCCUPATIONS  AND  PRIVI- 
LEGES. 

«3=»7(8)  'Kv.)  Although  a  city  may  not  tax  a 
corporation  s  right  to  do  business  in  the  city 
after  collecting  from  it  a  franchise  tax,  it  may 
impose  a  license  fee  upon  such  agencies  as  are 
not  essential  in  the  conduct  of  its  business. — 
American  Ry.  Express  Co.  v.  Commonwealth, 
218   S.   W.   453. 

An  ordinance  of  a  fourth  class  city,  imposing 
on  express  companies  not  required  to  obtain  a 
municipal  franchise  under  Const.  J  164.  a  li- 
cense tax  under  Ky.  St.  §  3490,  for  maintain- 
ing an  office  or  agent  in  the  city,  is  invalid  as 
to  an  express  company  which  has  paid  to  the 
city  a  franchise  tax  under  sections  4077-4091, 
since  it  involves  double  taxation,  in  violation 
of  Const,  f  171;  such  ordinance  being  a  revenue 
measure  and  not  a  police  regulation,  and  taxing 
an  essential  agency  necessary  in  the  conduct  of 
the  business. — Id. 

®=»  1 1  (1)  (Tex.Civ.App.)  An  American  soldier 
in  active  service,  though  he  is  required  to  op- 
erate a  motorcycle  with  due  care,  is  not  a 
chauffeur  within  the  state  statute,  and  need 
not  procure  a  state  license  as  chauffeur.— Amer- 
ican Automobile  Ius.  Co.  v.  Struwe,  218  S.  W. 
534. 

LIENS. 

See  Attorney  and  Client,  «=»172-187;  Attor- 
ney General,  <S=>2;  Banks  and  Banking,  43=> 
179;  Chattel  Mortgages,  ®=>225;  Estoppel, 
<8=>62;  Exemptions,  «=»77;  Judgment,  «=» 
768;  Landlord  and  Tenant,  «=>246.  252; 
Mechanics'  Liens;  Partnership,  4J=»182,  183; 
Schools  and  School  Districts,  <S=>86;  Taxa- 
tion, «=>5<;5;  Vendor  and  Purchaser,  dps 231, 
239,  240-279,  308. 


Digitized  by 


Google 


218  SOUTHWESTERN  REPORTER 


1198 


<8=7  (Ark.)  Evidence  that  wife  furnished  part 
of  money  for  purchase  of  real  estate  by  her  hus- 
band held  sufficient  to  support  a  finding  award- 
ing a  lien  on  the  land  for  the  amount  of  money 
shown  to  have  been  so  furnished. — Gordon  v. 
Claridy,  218  S.  W.  195. 

LIFE  ESTATES. 

Bee  Deeds,  <g=»129. 

LIGHTNING  INSURANCE. 

See  Insurance,  <S=>665. 

LIGHTS. 

See  Master  and  Servant,  <g=»107. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Banks  and  Banking, 
«=>154;  Elections,  <g=12;  Vendor  and  Pur- 
chaser, «=>231,  278,  299. 

X.  STATUTES  OF  LIMITATION. 

(B)  Limitation*    Applicable   to  Particular 

Actions. 

<S=»24(2)  (Tex.Civ.App.)  A  cause  of  action  for 
actual  damages  for  a  carrier's  refusal  to  trans- 
port a  passenger  pursuant  to  her  ticket  was 
within  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  5688,  requiring  actions  for  debt  when  the 
indebtedness  is  evidenced  by  or  founded  upon  a 
contract  in  writing  to  be  brought  within  four 
years.— Gulf,  O.  &  S.  F.  Ry.  Co.  v.  Gordon,  218 
8.  W.  74. 

3=30  (Tex.Civ.App.)  A  cause  of  action  for  ex- 
emplary damages  for  the  refusal  of  a  carrier 
to  transport  a  passenger  pursuant  to  her  ticket 
because  she  was  a  negro  was  barred  in  two 
years  as  a  tort.— Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Gordon,  218  S.  W.  74. 

<8=»37(2)  (Mo.App.)  Judgment  creditor's  ac- 
tion againajt  corporation  organized  by  officers 
and  directors  of  judgment  debtor  corporation 
with  same  name  and  to  engage  in  same  busi- 
ness as  judgment  debtor  corporation,  follow- 
ing voluntary  dissolution  of  judgment  debtor 
corporation,  to  recover  amount  of  judgment 
upon  ground  that  the  old  corporation  was  dis- 
solved and  the  new  corporation  organized  to 
defraud  judgment  creditors,  and  the  assets  of 
new  corporation  were  a  trust  fund  for  the 
benefit  of  creditors  of  old  corporation,  was  an 
action  for  relief  on  ground  of  fraud  within 
Rev.  St.  1909,  §  1889,  subd.  5,  requiring  such 
flttiou  to  be  brought  within  five  years  from 
accrual  of  cause  of  action,  and  not  an  action 
"for  relief  not  herein  otherwise  provided  for" 
to  be  brought  within  ten  years  under  section 
1888,  the  alleged  trust  being  an  implied,  and 
not  an  express,  trust,  in  view  of  judgment 
creditor's  right  to  sue  the  stockholders  and 
directors  of  the  company,  which  had  been  dis- 
solved, in  an  action  at  law. — Walker  v.  Ozark 
Cooperage  &  Lumber  Co.  of  New  Jersey,  218 
S.  W.  694. 

H.  COMPUTATION  OF  PERIOD  OF 
LIMITATION. 

(C)  Personal   Disabilities   aad   Privileges. 

^=»76(2)  (Ky.)  Where  at  time  of  plaintiff's  ini- 
tiating bis  alleged  adverse  possession  against 
his  sister  she  was  not  free  from  disability, 
but  was  under  disability  of  coverture  from 
that  time  until  her  death,  and  since  her  death 
her  only  child  had  not  attained  majority,  the 
principle  that  when  the  statute  starts  against 
ancestor  it  will  continue  to  run  after  his  death 
against  his  heirs,  although  under  disability, 
did  not  apply,  as  the  statute  never  started  to 
run  against  the  sister. — Bush  v.  Combs,  218 
S.  W.  711. 


(F)  Ignorance,  Mistake,  Trnst,  Frsad,  and 

Concealment  of  Cause  of  Action. 

«=>I00<7)  (Ky.)  Under  Ky.  St  f  2519,  pre- 
scribing limitations  in  cases  of  causes  of  action 
concealed  by  fraud,  etc.,  an  action  against  a 
sheriff  for  sums  unaccounted  for  is  not  barred 
because  it  was  not  instituted  until  more  than 
five  years  after  approval  of  settlement  of  his 
accounts,  etc.;  it  appearing  that  it  was  begun 
within  ten  years  after  the  cause  arose,  and 
within  five  years  after  discovery  of  the  mistake 
or  fraud.— Mason  v.  Cook,  218  S.  W.  740. 

(G)  Pendency    of    Legal    Proceedings,    In- 

junction, Stay,  or  War. 

«=>I05(2)  (Tex.Civ.App.)  The  running  of  Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  art.  5694,  bar- 
ring right  to  recover  real  estate  by  virtue  of  a 
superior  title  retained  in  a  conveyance  after 
four  years  from  the  maturity  of  the  note,  against 
vendor's  suit  to  recover  the  land,  is  not  sus- 
pended by  a  suit  by  the  vendor  to  recover  the 
amount  of  the  notes. — Stone  v.  Robinson,  218 
S.  W.  5. 

(H)   Commencement  of  Action  or  Other 
Proceeding-. 

«=»I20  (Tex.Civ.App.)  The  filing  of  a  petition 
claiming  an  amount  in  excess  of  the  court's  ju- 
risdiction was  not  the  commencement  and  prose- 
cution of  a  suit,  and  did  not  interrupt  the  run- 
ning of  limitations. — Gulf,  C.  &  S.  F.  Ry.  Co. 
v.  Gordon,  218  S.  W.  74. 

The  filing  of  a  paper  designated  an  amended 
petition  stating  a  cause  of  action  within  the 
jurisdiction  of  the  court  was  the  commencement 
of  a  suit  and  interrupted  the  running  of  limi- 
tations, though  the  original  petition  stated  a 
cause  of  action  in  excess  of  the  court's  juris- 
diction.— Id. 

«=»I2I(2)  (Tex.Civ.App.)  In  action  by  two  joint 
lessees,  amended  petition  naming  only  one  of 
the  lessees  as  plaintiff,  and  alleging  that  such 
plaintiff  had  purchased  the  interest  of  the  oth- 
er lessee  in  the  lease,  was  not  barred  by  limi- 
tations, though  filed  after  period  of  limitations 
had  expired;  the  amended  petition  not  stating 
a  new  cause  of  action.— -Gulf,  C.  &  S.  F.  Ry.  Co. 
v.  Baker,  218  S.  W.  7. 

€=»I27(8)  (Tex.Civ.App.)  In  action  against 
railroad  for  loss  of  cattle  and  damage  to  pas- 
turage because  of  openings  made  in  plaintiff's 
fences  during  construction  of  road,  where  orig- 
inal petition  charged  that  defendant,  its  agents, 
and  employes  broke  fences  in  not  less  than 
eight  different  placed,  and  that  "people  grading 
the  road  for  defendant"  tore  down  fences  and 
left  them  down,  without  specifying  parts  of 
fences'  where  openings  were  made,  amended  pe- 
tition, alleging  openings  to  have  been  made  by 
servants  of  independent  contractor  on  the  right 
of  way  held  not  to  state  new  cause  of  action 
so  as  to  be  barred  by  limitations;  the  amended 
petition  merely  making  more  specific  the  alle- 
gations of  original  petition.— Gulf,  O.  &  S.  F. 
Ry.  Co.  v.  Baker,  218  S.  W.  7. 
<8=»I27(12)  (Tex.Civ.App.)  Where  description 
of  land  sued  for  in  original  petition  does  not 
identify  the  grant  in  which  it  is  situated,  and 
the  first  and  second  amendments  describe  a 
different  tract  of  land  and  embrace  no  part  of 
the  land  described  in  trial  amendment,  except  a 
small  triangular  tract,  limitation  continued  to 
run  in  favor  of  defendants  until  filing  of  trial 
amendment. — Schoonmoker  v.  Clardy,  218  S.  W. 
1112. 

HI.  ACKNOWLEDGMENT.  NEW 

PROMISE,  AND  PART 

PAYMENT. 

<g=>l55(2)  (Ark.)  Part  payment  of  a  debt  by 
one  joint  and  several  debtor  before  the  bar  of 
limitations  attaches  binds  the  other  joint  debt- 
ors; payment  by  one  being  payment  for  all.— 
Fendley  v.  Shults,  218  S.  W.  197. 
€=>I55(6)  (Ark.)  Where  one  indebted  on  a  note 
died  before  it  was  paid,  and  a  partial  payment 
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thereon  was  made  by  decedent's  administrator 
after  legal  allowance  of  the  note  as  a  claim 
against  decedent's  estate,  snch  partial  payment, 
having  been  made  before  limitations  had  run, 
tolled  the  statute  as  to  all  parties  who  had 
signed  the  note,  including  sureties  thereon.— 
Fendley  v.  Shults,  218  S.  W.  197. 

LIQUOR  SELLING. 

See  Intoxicating  LiquorB. 

LIS  PENDENS. 

See  Vendor  and  Purchaser,  <S=»265. 
<8=»I3  (Tex.Civ.App.)  Rev.  St  1911,  art.  6840, 
as  to  lis  pendens  notice,  does  not  deal  with  the 
rights  of  persons  with  either  actual  or  con- 
structive notice  of  equities,  and  filing  notice  is 
unnecessary  as  against  a  subsequent  purchaser 
or  incumbrancer  with  actual  or  constructive 
notice.— Ater  v.  Knight,  218  S.  W.  648. 

LIVE  STOCK  SANITARY  COMMIS- 
SION. 

See  Animals,'  $=>29;    Statutes,  •8=141. 

LODGING  HOUSES. 

See  Husband  and  Wife,  <S=»126. 

LOGS  AND  LOGGING. 

See  Trover  and  Conversion,  $=340. 

«=>3(12)  (Ark.)  Evidence  held  insufficient  to 
show  that  plaintiff  acquired  land  as  bona  fide 
purchaser  without  knowledge  of  the  extension 
of  a  timber  contract.— Roche  v.  Day,  218  S.  W. 
668. 

Where  a  timber  contract  was  extended  be- 
fore lands  were  sold  to  plaintiff,  and  the  con- 
tract of  sale  gave  plaintiff  notice  of  the  exten- 
sion, plaintiff  cannot  question  the  rights  of  de- 
fendants under  the  timber  contract  under  the 
extension  on  the  ground  that  it  was  not  re- 
duced to  writing  until  after  the  conveyance  was 
made.— Id. 

<8=>3(14)  (Tex.Civ.App.)  Timber  deeds  and  con- 
tracts containing  a  time  limitation  for  the  re- 
moval of  timber  pass  no  title  save  to  so  much 
of  the  timber  as  the  vendee  may  remove  within 
the  time  limited. — Conn  v.  Houston  Oil  Co.  of 
Texas,  218  S.  W.  137. 

<5=>3(15)  (Ark.)  Where  plaintiff  conveyed  timber 
to  a  lumber  company  to  be  removed  in  seven 
years,  and  the  lumber  company  agreed  that 
buildings  erected  by  it  on  land  leased  from  oth- 
ers on  expiration  of  time  allowed  for  removing 
timber  should  be  left  on  plaintiffs  land  and 
belong  to  him,  and  such  buildings  were  erect- 
ed on  land  leased  from  the  others  under  contract 
stipulating  buildings  should  remain  the  property 
of  the  lumber  company,  removable  at  the  end 
of  the  lease,  when  a  claim  to  such  buildings  was 
asserted  by  the  judgment  creditor  of  the  lumber 
company's  successor,  plaintiff  could  assert  his 
rights  to  them  prior  to  expiration  of  the  time 
for  removal  of  the  timber,  title  to  the  buildings, 
as  well  as  immediate  right  to  possession,  being 
involved,  and  the  buildings  not  having  become 
part  of  the  realty  on  which  built.— Cameron  v. 
Bobbins,  218  S.  W.  173. 

LUNATICS. 

See  Insane  Persons. 

MANDAMUS. 

See  Criminal  Law,  <8=1095,  1099. 

I.  NATURE  AND  GROUNDS  IN  GEN. 
ERAX. 

4£=»r(5)  (Ky.)  Since  an  attorney  in  a  proceed- 
ing under  the  Workmen's  Compensation  Act 
(Ky.  St.  Supp.  1918,  §§  4880-4987)  may  appeal 
under  section  4939  from  action  of  the  board 


in  reducing  his  fee,  mandamus  will  not  lie  to 
compel  the  board  to  allow  him  a  fee  contracted 
for  within  the  amount  fixed  by  statute— Baw- 
lings  v.  Workmen's  Compensation  Board,  218 
S.  W.  985. 

<S=»5  (Tex.Cir.App.)  Where  relators  gave  no- 
tice of  appeal  from  an  order  of  the  trial  judge 
disqualifying  himself  and  executed  a  super- 
sedeas bond,  etc.,  such  proceeding  will  not  pre- 
clude mandamus  to  compel  the  trial  judge,  who 
was  not  disqualified,  to  proceed,  for  his  order 
was  purely  interlocutory  and  did  not  dispose 
of  the  case.— Montfort  v.  Daviss,  218  S.  W. 
806. 

Where  a  judge  erroneously  deemed  himself 
disqualified  and  refused  to  act,  whereupon  an 
application  for  injunction  was  made  to  another 
judge  and  acted  upon,  held  that,  in  view  of 
Vernon's  Sayles"  Ann.  Civ.  St  1914,  art.  4643, 
providing  that  district  judges  may  grant  writs 
of  injunction  returnable  to  courts  other  than 
their  own,  the  injunction  proceeding  will  not 
prevent  mandamus  compelling  the  original  trial 
judge  to  proceed  with  the  cause.— Id. 
<&=>I0  (Ky.)  Special  counsel  who  have  been  dis- 
charged by  the  Governor  of  the  state  without 
cause  are  not  entitled  to  mandamus  against  the 
auditor  of  the  state  to  compel  hjin  to  issue  to 
'them  a  warrant  on  the  state  treasurer  for 
their  earned  compensation  or  any  part  there- 
of, where  the  amount  of  the  compensation  is 
uncertain;  counsel  having  been  employed  on 
a  contingent  basis.— Gordon  t.  Morrow,  218 
S.  W.  258. 

<e=IO  (Mo.)  In  order  to  warrant  control  by 
mandamus,  there  must  be  an  existing  clear, 
unconditional,  legal  right  in  relator,  and  a 
corresponding  present,  imperative,  uncondition- 
al duty  on  the  part  of  respondent,  and  a  default 
by  respondent ;  and,  where  the  duty  of  one  rail- 
road under  an  order  of  the  Public  Service  Com- 
mission is  conditioned  on  the  doing  in  the  future 
of  certain  things  by  another  railroad,  and 
nothing  has  been  done  under  the  order,  manda- 
mus will  not  lie  against  the  first  road  to  com- 
pel its  compliance. — State  ex  rel.  Public  Serv- 
ice Commission  of  Missouri  v.  Missouri  Pac 
E.  Co.,  218  S.  W.  310. 

The  order  of  the  Public  Service  Commission, 
requiring  a  railroad  to  construct  and  install  an 
interlocking  plant  at  an  intersection  with  lines 
of  another,  U  full  authority  for  the  first  road 
to  proceed  to  perform  its  duties,  and  mandamus 
is  not  necessary  to  give  it  access  to  the  other 
road's  right  of  way. — Id. 

IX.   SUBJECTS  AND  PURPOSES   OF 
RELIEF. 

(A)  Acts  and  Proceedings  of  Courts, 
Jndgea,  and   Judicial  Officer*. 

<S=a3l  (Tex.Civ.App.)  Where  trial  judge  deem- 
ed himself  disqualified  and  certified  the  facta 
to  the  Governor,  who  appointed  another  judge, 
such  appointment,  where  the  facts  were  insuffi- 
cient to  disqualify,  is  not  effective,  and  the 
trial  judge  may  by  mandamus  be  compelled  to 
proceed.— Montfort  v.  Daviss,  218  S.  W.  806. 

(B)    Aeta    and   Proceedings   of  Public    Om- 
cers  and   Hoards  and  Municipalities. 

«=»64  (Ky.)  The  Governor  of  the  state  is  not 
above  or  beyond  the  reach  of.  the  law  when  its 
authority  has  been  rightfully  invoked,  and  he 
may  be  compelled  by  mandamus  to  perform, 
upon  his  refusal  to  do  so,  specified  duties  enjoin- 
ed upon  him  by  law. — Gordon  v.  Morrow,  218 
S.  W.  258. 

<&=»72  (Ky.)  The  courts  will  not  undertake  by 
mandamus  to  control  or  direct  the  exercise  by 
the  Governor  of  political  or  discretionary  acts 
the  performance  of  which  he  assumes. — Gordon 
t.  Morrow,  218  S.  W.  258. 
«=»I05  (Tex.Civ.App.)  Under  Bev.  St.  1911, 
art.  1509,  prohibiting  payment  by  county  treas- 
urer, except  on  certificate  or  warrant  from 
some  officer  authorized  by  law  to  issue  it,  and 


Digitized  by  VnOOQ  IC 


Mandamus 


218  SOUTHWESTERN  REPORTER 


1200 


article  2241,  subd.  8,  empowering  and  making 
it  the  duty  of  the  county  commissioners'  court 
to  audit  and  settle  all  accounts  against  tbe 
county  and  direct  their  payment,  commissioners' 
court  having  refused  to  allow  such  an  account, 
the  district  court,  though  under  Const,  art. 
5,  §  8,  having  jurisdiction  and  general  super- 
visory control  over  the  commissioners'  court, 
cannot,  by  original  and  direct  mandamus  pro- 
ceeding against  such  treasurer,  compel  him  to 
pay  the  claim.— Martin  v.  Alexander,  21S  S. 
W.  653.  v 

€=•109  (Ky.)  Where  the  Governor  of  the  state 
discharges  special  counsel  employed  to  bring 
suit  by  the  state,  without  cause,  and  on  motion 
to  discharge  the  court  determines  the  compen- 
sation due  them,  such  counsel  should  have  the 
same  right  to  a  mandamus  to  compel  the  state 
auditor  to  pay  the  amount  awarded  that  they 
would  have  if  it  had  been  earned,  and  the 
amount  determined  as  provided  for  in  the  con- 
tract of  employment. — Gordon  v.  Morrow,  218 
S.  W.  258. 

in.  JURISDICTION,    PROCEEDINGS, 
AND  RELIEF. 

4=>  147  (Ky.)  A  suit  for  mandamus  should 
name  as  defendants  the  members  of  the  board, 
and  not  the  "Workmen's  Compensation  Board." 
— Rawlings  v.  Workmen's  Compensation  Board, 
218  S.  W.  985. 

«=»I72  (Mo.)  Where  an  order  of  the  Public 
Service  Commission  requiring  intersecting  rail- 
roads to  install  an  interlocking  plant  required 
one  of  them  to  do  the  work  and  the  other  to 
pay  a  specified  portion  of  the  cost  of  construc- 
tion and  operation  in  monthly  installments,  the 
propriety  of  the  apportionment  of  the  cost  was 
not  open  to  determination  in  a  mandamus  pro- 
ceeding to  compel  compliance  with  the  order ;  the 
time  for  payment  not  having  arrived,  and  there 
being  no  default  in  payment. — State  ex  rel.  Pub- 
lic Service  Commission  of  Missouri  v.  Missouri 
Pnc.  R,  Co.,  218  S.  W.  310. 

MANSLAUGHTER. 

See  Homicide. 

MARKET  VALUE  OR  MARKET 
PRICE. 

See  Sales,  <8=»420,  421. 

MARRIAGE. 

See    Death,    <8=>31;     Divorce;     Husband    and 
Wife;    limitation  of  Actions,  <S=»76. 

MARSHALING  ASSETS  AND  SE- 
CURITIES. 

<S=>2  (Tex.CivApp.)  In  suit  against  a  dece- 
dent's estate  to  have  sold  land  of  the  estate 
subject  to  plaintiffs'  note  for  the  purchase  mon- 
ey thereof  secured  by  deed  of  trust  on  the  land, 
a  vendor's  lien  thereof  being  preserved  and  in 
effect  recited  in  the  note  and  deed  of  trust,  and 
plaintiff's  claim  as  evidenced  by  the  note  and 
deed  of  trnst  having  been  established  in  the 
county  probate  court,  held*  there  was  no 
pleading  or  proof  justifying  sale  of  remainder  of 
the  land  before  sale  of  tbe  portion  which  a  later 
lienholder  claimed  should  be  last  sold  to  pro- 
tect her  claim.— Fryckberg  v.  Scott,  218  S. 
W.  21. 

<8=>8  (Ark.)  Where  county  acquired  lien 
against  land  of  tax  collector  under  Kirby's 
Dig.  §  7172.  a  subsequent  mortgagee  of  the 
land,  after  an  execution  sale  has  been  had  and 
thje  property  has  been  purchased  by  a  surety  on 
the  supersedeas  bond  of  tho  tax  collector,  who 
appealed,  cannot  then  for  the  first  time  insist 
that  the  surety  should  be  compelled  to  secure 
reimbursement  for  losses  out  of  property  other 
than  that  mortgaged,  such  surety  standing  upon 


his  legal  right  as  purchaser  at  the  execution 
Bale,  and  not  asking  to  be  subrogated  to  the 
rights  of  the  county.— Taylor  v.  Georgia.  State 
Savings  Ass'n,  218  S.  W.  180. 

MASTER  AND  SERVANT. 

See  Appeal  and  Error,  «=>232,  105O,  1090, 
1099,  1173;  Commerce,  «=»27;  Constitu- 
tional Law,  <8=>83;  Death,  <^=>18,  42:  In- 
junction, <g=>55;  Insurance,  <S=>534.  539,  612: 
Justices  of  the  Peace,  <©=>174;  Mandamus. 
<S=>4,  147;  Negligence,  <8=>12,  101,  141; 
Physicians  and  Surgeons,  <&=>16;  Pleading, 
<S=>8;  Railroads,  «=»5%;  Release,  €=»17; 
Trial,  «=28,  194,  255,  352. 

I.   THE   RELATION. 

(B)  Statutory  Regulation. 

<8=>I3  (Tex.Cr.App.)  The  time  a  cafe*  waitress 
was  eating  her  meals  in  the  cafe,  she  being 
subject  to  call  to  discharge  her  duties,  is  not 
to  be  eliminated  from  her  hours  of  employ- 
ment to  determine  whether  her  employer  vio- 
lated Vernon's  Ann.  Pen.  Code  1916,  art. 
1451h,  prohibiting  that  a  female  work  more 
than  9  hours  a  day,  or  54  hours  a  week. — 
Haddad  v.  State,  218  S.  W.  506. 

The  employer  of  a  cafe'  waitress  did  not  vio- 
late Vernon's  Ann.  Pen.  Code  1916,  art.  1451h. 
prohibiting  female  employe's  working  more 
than  9  hours  a  day,  or  54  hours  a  week,  where 
the  time  within  her  formal  working  hours 
which  she  in  fact  spent  outside  the  cafe"  and 
under  her  own  direction  brought  her  hours  of 
actual  work  within  the  statutory  limits. — Id. 
®=l6'/2.  sOwing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  <£=>  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

(C)   Termination  and  Discharge. 

€=>4I(1)  (Mo.App.)  An  employe  may  sue  up- 
on his  unlawful  discharge  for  the  amount  of 
wages  he  would  have  earned  under  the  con- 
tract had  he  been  permitted  to  fully  perform 
it,  and  the  damages  are  prima  facie  tbe 
amount  provided  for  in  the  contract;  the  em- 
ployer having  the  burden  of  showing  what  the 
employ^  earned  or  could  have  earned  after  his 
discharge. — Osterman  v.  St.  Louis  Fish  &  Oys- 
ter Co.,  218  S.  W.  410. 

In  an  action  by  a  servant  for  wrongful  dis- 
charge, where  the  evidence  showed  that  be 
was  employed  for  only  one  month  prior  to  ex- 
piration of  the  contract  period,  an  instruction 
to  the  effect  that  verdict  should  be  for  tbe 
amount  of  tbe  salary  for  the  period  during 
which  he  was  wrongfully  denied  opportunity  to 
render  services,  less  any  amount  he  might 
have  earned,  was  proper,  and  not  open  to  the 
objection  that  it  omitted  as  an  element  of 
mitigation  the  amount  which  he  might  have 
earned. — Id. 

II.   SERVICES    AND    COMPENSATION. 
(B)   WsfM  and  Other  Remuneration. 

<8=>69  (Mo.)  Act  1911,  p.  150,  §5  1,  2,  requir- 
ing semimonthly  payment  of  wages  by  corpora- 
tions, and  declaring  a  violation  thereof  to  be 
a  misdemeanor,  is  constitutional. — Smith  v. 
Townley  Mfg.  Co.,  218  S.  W.  870. 
<8=>70(2)  (Ark.)  Under  a  manufacturing  com- 
pany's contract  to  pay  its  sales  agent  6  per 
cent,  commission  on  all  orders  booked,  accepted, 
and  shipped,  and  3  per  cent,  on  mail  orders, 
the  company  had  no  right  arbitrarily  to  refuse 
to  fill  his  orders,  and  could  only  do  so  for  some 
sufficient  reason,  as  the  rejection  of  an  order 
by  its  credit  department,  and  it  was  an  arbi-' 
trary  refusal  to  do  so  because  of  an  advance  in 
the  price  over  that  at  which  he  had  been  au- 
thorized to  sell  and  had  sold.— Star  Clothing 
I  Mfg.  Co.  v.  Jones,  218  S.  W.  175. 
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«J=>80(11)  (Mo.)  The  rights  of  plaintiff  in  ac- 
tion on  an  assigned  duebill  for  wages  owing 
by  a  domestic  corporation  operating  a  factory 
is  determined  by  Acts  1911,  p.  160,  if  1-3,  re- 
quiring corporations  doing  business  in  the  state 
to  pay  employes  semimonthly,  and  declaring  a 
violation  thereof  to  be  a  misdemeanor,  and 
not  by  Rev.  St.  1900,  §  7817,  requiring  manu- 
facturers to  pay  employes  every  IB  days,  and 
entitling  employe  or  bis  assignee  to  recover 
double  the  amount  due;  and  he  can  only  re- 
cover for  the  actual  value  of  the  services  ren- 
dered by  bis  assignor.  (Per  Walker,  O.  J., 
and  Woodson,  J.).— Smith  v.  Townley  Mfg.  Co., 
218  a  W.  870. 

in.  MASTER'S  LIABILITY  FOB  IK- 

JTJBIES  TO  SEBVAHT. 

(A)  Nature  and  Bxtent  In  General. 

•=385  (Ky.)  To  recover  for  personal  injuries, 
a  servant  must  show  that  the  master  owed  him 
a  duty  which  it  failed  to  perform  and  that 
but  for  its  failure  his  injury  would  not  have 
happened.— D.  E.  Hewitt  Lumber  Co.  v.  Cisco. 
218  S.  W.  296. 

^=>87!/j.  Owing  to  the  great  increase  of  mat-, 
ter  heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  <£=»  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

<g=>95  (Tex.)  Tram  railroads,  log-loading  ap- 
pliances, and  an  engine,  permanently  used  in 
manufacturing  logs  into  lumber,  were  a  part 
of  the  defendant  lumber  company's  establish- 
ment, within  Acts  32d  Leg.  (1911)  c.  46,  i  1, 
making  it  a  misdemeanor  to  employ  a  child 
under  15  years  of  age  "to  labor  in  or  about 
any  manufacturing  or  other  establishment  using 
dangerous  machinery,"  so  as  to  make  the  com- 
pany liable  to  such  minor  for  injuries  received 
while  sanding  the  track  from  the  footboard  of 
the  engine.— Waterman  Lumber  Co.  v.  Beatty, 
218  S.  W.  363. 

(B)  Tools,     Machinery,     Appliances,     and 

Places  for  Work. 

$=>I0I,  102(2)  (Ky.)  A  master  is  not  required 
to  furnish  absolutely  safe  appliances,  the  full 
measure  of  his  duty  being  discharged  when  he 
exercises  ordinary  care  to  furnish  appliances 
which  are  reasonably  safe.— Cincinnati,  N.  O. 
&  T.  P.  Ry.  Co.  v.  Heath,  218  S.  W.  305. 
<8=>I0I,  102(8)  (Ky.)  The  master  must  exercise 
ordinary  care  in  furnishing  the  servant  a  rea- 
sonably safe  place  in  which  to  work  and  materi- 
als to  work  with.— Cincinnati,  N.  O.  &  T.  P. 
Ry.  Co.  v.  Heath.  218  S.  W.  305. 
<8=»I07(6)  (Ky.)  A  railroad  shop  employe  pre- 
cipitated to  the  bottom  of  a  pit  by  the  tilting 
of  one  of  the  boards  on  which  he  was  walking, 
cannot  complain  of  defective  light,  where  he  saw 
the  boards,  and  more  light  would  not  have 
changed  the  condition.— Cincinnati.  N.  O.  &  T. 
P.  Ry.  Co.  v.  Heath,  218  S.  W.  305. 

(C)  Methods  of  Work,  Rales,  and  Orders. 

«=»  137(4)  (Tex.)  The  fact  that  a  flagman's  du- 
ties in  guarding  a  crossing  requires  him  to 
watch  approaching  engines  and  cars  does  not 
absolve  the  railroad  company  from  its  duty  to 
exercise  ordinary  care  to  avoid  striking  him 
with  an  approaching  engine;  the  flagman  being 
entitled  to  rely  upon  the  exercise  of  such  care 
by  his  employer.— Pecos  &  N.  T.  Ry.  Co.  t. 
Suitor,  218  S.  W.  1034. 

(D)  Warning-  and  Instructing;  Servant. 

«=»I50(1)  (Tex.Civ.App.)  As  a  general  rule,  it 
is  not  the  duty  of  the  employer  to  warn  the 
employe  of  a  danger  incident  to  the  service, 
but,  where  there  are  hazards  which  the  master 
knows  of  or  ought  to  know  that  are  unknown 
to  the  servant,  it  is  his  duty  to  warn.— Southern 
Pac.  Co.  v.  Stevenson,  218  S.  W.  151. 

218  S.W.-76 


<3=I50(2)  (Mo.App.)  An  employer  is  guilty  of 
negligent  breach  of  duty  to  a  servant  in  put- 
ting him  to  work  at  a  place  which  is  unsafe 
by  reason  of  a  protruding  set  screw  on  a  re- 
volving shaft,  without  warning  of  the  danger, 
known  to  the  employer,  or  discoverable  by  the 
exercise  of  ordinary  care.— Ossenberg  v.  Mon- 
santo Chemical  Works,  218  S.  W.  421. 
•8=150(8)  (Tex.Civ.App.)  Where  the  head 
brakeman  threatened  by  armed  trespassers  re- 
turned to  the  rear  of  the  train  and  got  his 
pistol  in  the  presence  of  the  rear  brakeman, 
who  with  his  pistol  entered  the  car  where  the 
trespassers  were  and  was  shot  after  they  warn- 
ed him  to  keep  out,  the  failure  of  the  head 
brakeman  to  notify  him  that  the  trespassers 
were  armed  was  not  negligence  for  which  the 
railroad  company  was  liable.— Southern  Pac. 
Co.  v.  Stevenson,  218  S.  W.  151. 
<S=>I52  (Ky.)  A  master  is  not  negligent  in  not 
instructing  one  experienced  in  logging  that  logs 
on  a  hillside  will  roll  down  upon  him  if  he 
lifts  them  over  a  stump  holding  them  sta- 
tionary.— D.  E.  Hewitt  Lumber  Co.  v.  Cisco, 
218  S.  W.  298. 

@=>I53(2)  (Mo.App.)  A  section  foreman  who 
knew  that  trains  rarely  stopped  when  they  re- 
ceived orders  from  flagmen,  and  that  hoops, 
notched  sticks,  etc.,  were  used  by  experienced 
flagmen  to  deliver  such  orders,  and  that  the 
men  themselves  made  such  appliances  for 
themselves  when  they  were  not  furnished,  was 
guilty  of  negligence  in  sending  out  a  mature, 
but  inexperienced  man  to  flag  trains  and  de- 
liver orders  without  proper  instructions,  or 
without  any  means  other  than  his  hand  to  de- 
liver his  orders  up  to  the  engineer  of  a  train. 
— Sullivan  v.  Hines,  218  S.  W.  406. 

<F)  Risks  Assumed   by   Servant. 

<8=>203(1)  (Tex.Civ.App.)  Where  there  is  no 
negligence  on  the  part  of  the  master,  assump- 
tion of  risk  has  no  place  in  the  case. — Southern 
Pac.  Go.  v.  Stevenson,  218  S.  W.  151.  • 
<8=>226(1)  (Mo.App.)  A  servant  does  not  as- 
sume the  risk  of  being  injured  by  his-  master's 
negligence.— Sullivan  v.  Hines,  218  S.  W.  406. 

(G)   Contributory  Resllaence  of  Servant 

$=3227(1)  (Mo.App.)  At  common  law,  contribu- 
tory negligence  of  an  injured  servant  was  a 
complete  defense  to  his  action  against  his  mas- 
ter— Lafever  v.  Pryor.  218  S.  W.  970. 
€=»245(5)  (Mo.App.)  If  the  place  in  which  the 
master  directs  his  servant  to  go  is  so  glaringly 
dangerous  that  a  prudent  person  would  not  en- 
counter it,  then  if  the  servant  proceeds  he  does 
so  at  his  peril,  even  though  the  master  assures 
him  that  he  can  do  so  in  safety,  although  where 
directed  to  go  to  a  certain  place  he  may  assume 
that  the  master  will  not  send  him  into  a  place 
of  danger  and  may  obey  without  a  careful  in- 
spection.— Ounn  v.  Hemphill  Lumber  Co.,  218 
S.  W.  978. 

(H)   Actions. 

<S=>250%.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  <E=>  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index-di- 
gests will  be  found. 

<8=»255(15)  (Mo.App.)  In  an  action  by  a  serv- 
ant for  injuries  caused  by  his  foreman  direct- 
ing pertain  work  without  proper  instructions 
as  to  the  manner  of  doing  it,  evidence  as  to 
what  appliances  are  in  common  use  in  doing 
such  work  is  admissible  on  the  question  wheth- 
er the  direction  was  reasonably  safe. — Sullivan 
v.  Hines.  218  S.  W.  406. 
<8=»265(5)  (Ky.)  A  servant,  asking  damages 
growing  out  of  defective  appliances,  muBt  prove 
that  the  master  knew  of  the  defective  condition, 
or  could  have  known  by  the  exercise  of  ordinary 
care;  an  inference  of  negligence  not  being  de- 
ducible  from  the  mere  happening  of  the  acci- 
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dent— Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v. 
Heath,  218  S.  W.  305. 

4=3270(8)  (Mo.App.)  In  an  action  (or  injuries 
by  defective  pawls  in  ratchet  machinery  on  a 
sawmill  carriage,  where  according  to  defendant 
the  lerer  which  flew  back  and  injured  plaintiff 
would  not  fly  back  if  the  pawls  were  properly 
placed  by  plaintiff,  and  according  to  plaintiff  the 
lever  flew  back  when  the  pawls  were  in  a  proper 
place  by  reason  of  their  worn  condition,  evi- 
dence of  a  witness  that  at  other  times  he  saw 
the  lever  fly  back,  coupled  with  qualifications 
that  he  did  not  know  what  condition  the  pawls 
were  in  at  such  times,  was  inadmissible.— Gunn 
-.  Hemphill  Lumber  Co.,  218  S.  W.  978.  • 
4»270(15)  (Mo.App.)  In  an  action  by  a  sec- 
tion hand  injured  when  delivering  an  order  to 
the  engineer,  where  his  foreman  testified  that 
he  instructed  plaintiff  not  to  deliver  the  order 
until  the  train  bad  stopped,  and  plaintiff  de- 
nied that  such  an  instruction  had  been  made 
or  that  the  foreman  gave  him  any  instructions 
as  to  how  to  deliver  orders,  court  properly 
permitted  plaintiff  to  introduce  evidence  that 
experienced  sectionmen  used  hoops,  sticks,  and 
appliances  in  delivering  messages  to  engineers. 
—Sullivan  v.  Hines,  218  S.  W.  406. 
4=3276(8)  (Tex.)  Evidence  held  sufficient  to 
support  a  finding  that  the  death  of  a  flagman 
run  over  by  a  switch  engine  was  proximately 
caused  by  the  fireman's  negligence,  either  in 
failing  to  give  due  warning  or  to  discover  the 
flagman's  danger  in  time  to  avert  injury.— 
Pecos  &  N.  T.  Ry.  Co.  v.  Suitor,  218  S.  W. 
1034. 

4=3278(3)  (Mo.App.)  In  action  for  the  death  of 
a  workman  who  fell  into  a  scalding  tank, 
whether  defendant  failed  to  furnish  deceased 
with  a  reasonably  safe  place  in  which  to  work 
held,  under  the  evidence,  for  the  jury. — Samo- 
hoviec  v.  American  Mfg.  Co.,  218  8.  W.  684. 
4=>278(7)  (Tex.Civ.App.)  In  an  action  by  a 
locomotive  engineer  for  injuries  in  a  derail- 
ment on  a  newly  made  roadbed,  evidence  held 
to  support  a  finding  of  negligence  by  the  jury. 
—Wight  v.  Bell,  218  S.  W.  632. 
4=3278(18)  (Tex.)  Evidence  held  to  support  a 
finding  that  there  was  a  failure  on  the  part  of 
those  operating  a  switch  engine  to  exercise 
ordinary  care  to  prevent  injury  to  the  flagman 
struck  by  the  engine,  which  approached  with- 
out warning.— Pecos  &  N.  T.  Ry.  Co.  v.  Suitor, 
218  S.  W.  1034. 

4=3286(3)  (Ky.)  In  an  action  for  injuries  to  a 
railroad  shop  employe  precipitated  to  the  bot- 
tom of  a  pit  by  the  tilting  of  one  of  the  boards 
on  which  he  was  walking,  held  that  defendant 
was  entitled  to  directed  verdict  at  close  of 
plaintiff's  case;  there  being  no  proof  that  the 
boards  were  defective.— Cincinnati.  N.  O.  &  T. 
P.  Ry.  Co.  v.  Heath.  218  S.  W.  305. 
4=286(10)  (Mo.App.)  In  an  action  by  a  serv- 
ant for  injuries,  evidence  on  the  issues  as  to 
whether  he  suffered  the  injuries  by  reason  of 
the  ratchet  machinery  on  a  sawmill  carriage 
being  old  and  worn,  or  by  reason  of  having 
improperly  attempted  to  lift  the  pawls,  held 
sufficient  to  go  to  the  jury.— Gunn  v.  Hemphill 
Lumber  Co.,  218  S.  W.  97a 
4=3289(17)  (Mo.App.)  In  action  by  a  servant, 
injured  while  working  between  a  wall  and  a 
revolving  shaft,  in  ignorance  of  a  protruding 
set  screw,  evidence  held  not  to  entitle  defend- 
ant to  a  directed  verdict  on  the  ground  that  it 
conclusively  showed  that  plaintiff  was  guilty 
of  contributory  negligence.— Osseuberg  v.  Mon- 
santo Chemical  Works,  218  S.  W.  421. 
4=289(26)  (Tex.)  Whether  a  flagman,  run  over 
by  a  switch  engine  coming  without  warning, 
exercised  ordinary  care  for  nis  own  safety  held 
a  question  for  the  jury  under  the  evidence. — 
Pecos  &  N.  T.  Ry.  Co.  v.  Suitor,  218  S.  W. 
1034. 

4=289(28)  (Mo.App.)  In  an  action  by  a  serv- 
ant for  injuries,  evidence  on  the  issues  as  to 
whether  he  suffered  the  injuries  by  reason  of 
the  ratchet  machinery  on  a  sawmill  carriage 


being  old  and  worn,  or  by  reason  of  having 
improperly  attempted  to  lift  the  pawls,  held 
sufficient  to  go  to  the  jury.— Ounn  v.  Hemphill 
Lumber  Co.,  218  8.  W.  VIS. 
4=291(1)  (Mo.App.)  Where  the  petition 
charged  negligence  in  failing  to  guard  a  pro- 
truding set  screw  on  a  revolving  shaft  near 
Sluintiff's  working  place,  but  there  was  no  evi- 
ence  bringing  case  within  Factory  Act  (Rev. 
St  1909,  |  7828).  and  plaintiff  submitted  it  on 
theory  of  common-law  negligence,  defendant's 
instruction  that  there  was  no  evidence  of  neg- 
ligence complained  of,  and  the  finding  must  be 
for  defendant  "on  that  issue,"  was  properly 
refused,  as  misleading  and  prejudicial  to  plain- 
tiff.— Ossenberg  v.  Monsanto  Chemical  Works, 
218  S.  W.  421. 

4=a29l(3)  (Mo.App.)  Though  a  servant's  peti- 
tion for  injuries,  charged  general  negligence, 
the  court  properly  submitted  to  the  jury  the 
particular  negligence  proved,  such  action  not 
constituting  submission  of  an  issue  not  included 
within  the  petition.— Lafever  v.  Pryor,  218  S. 
W.  970. 

4=3291(8)  (Mo.App.)  Where  the  injured  serv- 
ant testified  that,  when  directed  to  go  to  work 
on  a  machine,  be  told  the  superintendent  that 
he  did  not  want  to  work  on  it  because  it  was 
awkward  to  him,  an  instruction,  submitting  the 
question  whether  he  "declined"  to  continue  at 
the  work  until  the  superintendent  assured  him 
that  the  machinery  was  safe,  was  not  supported 
by  the  evidence.— Gunn  v.  Hemphill  Lumber 
Co.,  218  S.  W.  978. 


IV.  LIABILITIES   FOR   INJURIES   TO 
THIRD   PERSONS. 

(A)  Aete  or  OmlMlou  of  Servant. 

4=3302(1)  (Tex.Civ.App.)  To  bind  the  master 
for  the  conduct  of  his  servant,  it  is  not  es- 
sential that  the  latter  be  authorized  to  do  the 
very  act  complained  of;  it  being  sufficient  if 
the  servant  was  acting  at  the  time  in  the  line 
of  his  employment  and  in  furtherance  of  hia 
master's  business. — Lancaster  v.  Campbell,  218 
8.  W.  550. 

4=3302(6)  (Mo.App.)  Where  an  automobile  ac- 
cident occurred  while  the  driver  was  giving  a 
friend  a  pleasure  ride  during  the  evening  at  a 
time  when  he  was  not  engaged  in  performance 
of  business  duties,  in  direct  disobedience  of  in- 
structions, the  employer  was  not  liable. — Kil- 
roy  v.  Charles  L.  Crane  Agency  Co.,  218  S.  W. 
425. 

4=303  (Mo.App.)  An  automobile  owner,  who 
employed  demonstrator  to  accompany  an  em- 
ploye for  five  days  so  as  to  teach  em- 
ploy!! to  operate  automobile  furnished  him  for 
use  in  discharge  of  his  duties,  was  not  negli- 
gent in  furnishing  an  automobile  to  unskilled 
employe.— Kilroy  v.  Charles  L.  Crane  Agency 
Co.,  218  S.  W.  425. 

4=304  (Mo.App.)  Though  a  boy  attempting  to 
mount  a  motortruck  on  the  driver's  unauthor- 
ized invitation  is  a  trespasser  as  to  the  driver's 
employer,  the  driver  in  the  subsequent  prose- 
cution of  his  employer's  business  owes  the  boy 
the  duty  of  using  reasonable  care  not  to  injure 
him  after  he  was  known  to  be  in  a  place  of 
imminent  danger. — Stipetich  v.  Security  Stove 
&  Mfg.  Co.,  218  S.  W.  964. 
4=3305  (Tex.Civ.App.)  Where  master  placed 
armed  guard  at  gate,  who  arrested  plaintiff  and 
wrongfully  shot  him  because  he  attempted  to 
escape,  the  master  was  liable,  though  be  had 
expressly  forbidden  the  guard  to  use  hia  weap- 
on for  any  such  purpose. — Lancaster  v.  Camp- 
bell, 218  S.  W.  550. 

4=306  (Mo.App.)  Where  a  10  year  old  boy, 
mounting  defendant's  delivery  truck  at  the 
driver's  unauthorized  invitation,  was  killed  by 
the  sudden  starting  of  the  car,  if  the  driver 
knew  deceased's  danger,  and  suddenly  started 
in  reckless  disregard  of  his  safety,  such  act  was 
a  willful  and  wanton  one,  rendering  employer 
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liable,  "willfully"  meaning  intentionally,  and 
"wanton"  meaning  marked  by  lack  of  reason 
or  consideration;  heedless  of  results,  reckless- 
ly inconsiderate. — Stipeticb  v.  Security  Stove 
&  Mfg.  Co.,  218  S.  W.  964. 
®=»308  (Mo.App.)  An  automobile  owner's  fail- 
ure to  immediately  discharge  its  employe  caus- 
ing injury  by  negligent  operation  of  the  car  at 
a  time  when  he  was  not  engaged  in  perform- 
ance of  his  duties,  and  a  suggestion  that  the 
employe  retain  employer's  attorney,  did  not 
constitute  evidence  of  ratification  of  the  use  of' 
automobile  for  joy-riding  against  orders.— Kil- 
roy v.  Charles  L.  Crane  Agency  Co.,  218  S.  W. 


roy  ' 
425. 


(C)   Action*. 


O=»330  (1)  (Mo.App.)  Proof  of  employment  of 
a  driver  by  the  owner  of  an  automobile  raises 
presumption  that  the  driver  was  acting  within 
scope  of  his  employment  at  the  time  of  an  in- 
jury to  a  traveler,  and  makes  a  prima  facie 
case  against  the  owner  which  vanishes  upon 
appearance  of  evidence  of  real  facts  to  the 
contrary;  such  evidence  shifting  the  burden  of 
proof  on  the  person  injured  to  show  that  driv- 
er was  actually  engaged  upon  owner's  business 
at  the  time.— Kilroy  v.  Charles  L.  Crane  Agen- 
cy Co.,  218  S.  W.  425. 

<8=>330(3)  (Mo.App.)  In  an  action  for  the  death 
of  a  boy  attempting  to  mount  defendant's  de- 
livery truck  upon  the  driver's  unauthorized  in- 
vitation, evidence  held  to  show  that  the  driver, 
when  starting  the  truck  with  a  jerk,  throwing 
the  boy  off,  knew  that  he  was  in  the  act  of 
mounting  and  in  danger. — Stipetich  v.  Security 
Stove  &  Mfg.  Co.,  218  S.  W.  964. 
<8=»330(3)  (Tez.Civ.App.)  In  an  action  by  a 
servant  shot  by  an  armed  guard  because  plain- 
tiff attempted  to  leave  the  guard's  custody  aft- 
er arrest,  a  finding  of  liability  held  sustained 
by  the  evidence.— Lancaster  v.  Campbell,  218 
S.  W.  550. 

3=3332(2)  (Mo.App.)  In  action  against  auto- 
mobile owner  for  the  driver's  negligence,  there 
must  be  some  evidence  that  he  was  engaged  in 
the  performance  of  a  duty  for  owner,  or  at 
least  facts  must  be  established  from  which  a 
reasonable  inference  can  be  drawn  that  he  was 
acting  within  the  actual  or  apparent  scope  of 
his  employment  in  order  to  call  into  action  the 
rule  of  respondeat  superior  and' make  case  for 
the  Jury.— Kilroy  v.  Charles  L.  Crane  Agency 
Co.,  218  a  W.  425. 

That  an  employe  who  had  been  given  auto- 
mobile for  use  in  performance  of  his  duties 
practiced  driving  it  during  evenings  did  not 
justify  inference  that,  whUe  taking  a  friend 
for  a  joy-ride  during  an  evening,  he  was  en- 
gaged in  employer's  Tmsiness,  so  as  to  make  a 
case  for  the  jury,  where  employer  had  fur- 
nished a  demonstrator  to  teach  him  bow  to 
operate  the  car  and  had  no  notice  of  fact  that 
employe  was  learning  to  run  it  during  the 
evenings. — Id. 

€=s>332(4)  (Mo.App.)  In  action  for  the  wrongful 
death  of  a  boy  mounting  defendant's  delivery 
truck  on  the  driver's  unauthorized  invitation, 
an  instruction,  requiring  the  jury  to  find  that 
the  driver  in  suddenly  starting  the  car  knew 
that  the  boy  was  in  a  position  of  danger,  held 
to  require  the  jury  to  find  that  the  driver  knew 
decedent's  position  was  perilous,  although  the 
words  "perilous  position"  were  not  used. — Sti- 
petich v.  Security  Stove  &  Mfg.  Co.,  218  S. 
W.  964. 

Where  a  boy,  mounting  a  delivery  truck  on  the 
driver's  unauthorized  invitation,  was  killed  by 
the  sudden  starting  of  the  car,  an  instruction 
relative  to  violation  of  a  city  ordinance,  for- 
bidding  one  to  jump  on  a  vehicle  without  the 
drivers  knowledge,  or  to  hang  on  the  vehicle, 
was  properly  refused,  since  the  violation  of  the 
ordinance  waa  not  the  proximate  cause  of  the 
injury.— Id. 


VI.   WORKMEN'S    COMPENSATION 
ACTS. 

(A)   Nature  and  Ground*   of  Bluster'*  Lia- 
bility 

«=>347  (Tex.  Civ.  App.)  The  provisions  ot 
Workmen's  Compensation  Law  (Vernon's  Ann. 
Civ.  St.  Supp.  1918,  arts.  8246-42,  5246-44), 
for  physical  examination  of  servant  asking  dam- 
ages for  personal  injuries  apply  after  the  pro- 
ceeding has  been  transferred  to  the  courts,  as 
well  as  while  pending  before  the  Industrial 
Accident  Board;  and  such  statute  is  not  in 
violation  of  Const,  art.  1  §  9,  guaranteeing  per- 
sonal rights.— Texas  Employers'  Ins.  Ass'n  v. 
Downing,  218  S.  W.  112. 
<£=>348  (Tex.Civ.App.)  Where  insurance  policy 
was  issued  to  employe  and  accident  occurred 
while  Acts  33d  Leg.  (1913)  c.  179  (Vernon's 
Saylee*  Ann.  Civ.  St.  1914,  arts.  52461i  to 
5246zzzz),  was  in  force,  and  prior  to  amend- 
ment thereof,  by  Acts  35th  Leg.  (1917)  c.  103 
(Vernon's  Ann.  Civ.  St.  Supp.  1918,  arts. 
5246—1  to  5246—91),  the  rights  of  the  parties 
were  governed  by  the  provisions  of  the  former 
statute  in  view  of  the  latter  statute,  part  4, 
f  3b,  employe  having  no  right  under  the  stat- 
ute as  amended  to  judgment  for  installments 
not  due,  or  to  recover  a  penalty  or  attorney's 
fee  upon  insurer's  nonpayment  of  the  matured 
installments.— Southern  Surety  Co.  v.  Lucero, 
218  S.  W.  68. 

Where  employe  was  injured  while  Acts  33d 
Leg.  (1913)  c.  179  (Vernon's  Sayles*  Ann.  Civ. 
St  1914,  arts.  524Ch  to  5246zzzz),  was  in  foye, 
and  prior  to  amendment  thereof  by  Acts  35th 
Leg.  (1917)  c.  103  (Vernon's  Ann.  Civ.  St. 
Supp.  1918,  arts.  5246-1  to  5246-91),  the 
rights  of  employe  and  insurer  were  fixed  by  the 
law  as  it  existed  prior  to  amendment,  though 
employe  presented  his  claim  to  the  Industrial 
Accident  Board  after  the  amendment  took  ef- 
fect—Id. 

<8=3358  (Tex.Civ.ApP;)  An  employe  of  a  sub- 
scriber under  the  Workmen  s  Compensation 
Law,  by  failing  to  give  the  notice  provided  by 
Vernon's  Ann.  Civ.  St.  Supp.  1918,  art.  5246 
— i,  waives  his  right  to  claim  damages  for 
compensation,  except  under  article  5246—6, 
and  thus  waives  his  right  to  assert  common- 
law  liability  and  consents  to  the  terms  of  the 
act. — Texas  Employers'  Ins.  Ass'n  v.  Down- 
ing, 218  S.  W.  112. 

(B)  Compensation. 

«S=»385(20)  (Tex.Civ.App.)  In  view  of  Vern- 
on's Ann.  Civ.  St.  Supp.  1918,  art.  5246—33, 
providing  that  insurer's  liability  in  case  of 
servant's  death  or  total  permanent  incapacity 
may  be  redeemed  by  payment  of  a  lump  sum 
by  parties'  agreement,  but  excluding  any  oth- 
er lump  sum  settlement,  except  where  in  the 
judgment  of  the  board  manifest  hardship  or 
injustice  would  otherwise  result,  and  article 
5246 — 34,  contemplating  that  weekly  compen- 
sation would  sometimes  work  hardships,  the 
facts  that  a  lump  sum  settlement  would  en- 
able the  injured  servant  to  live  upon  his  un- 
improved farm,  and  that  he  could  not  sup- 
port bis  family  in  town  upon  the  weekly  al- 
lowances, are  to  be  considered.— Texas  Em- 
ployers' Ins.  Ass'n  v.  Downing,  218  S.  W. 
112. 

<3=>393  (Tex.Civ.App.)  Under  Workmen's  Com- 
pensation Law  (Vernon's  Ann.  Civ.  St.  Supp. 
1918,  art.  5246—18),  providing  that  the  associ- 
ation will  pay  the  injured  employe  a  weekly 
compensation  for  not  more  than  400  weeks 
from  date  of  injury,  while  article  5246 — 8  pro- 
vides that  compensation  shall  begin  to  accrue 
on  the  eighth  day  after  the  injury,  or  after 
incapacity  commences,  if  total  and  permanent 
incapacity  continues  for  400  weeks  after  the 
date  of  the  injury,  the  servant  is  entitled  to 
compensation  for  400  weeks,  not  401  weeks. 
— Te^as  Emnloyers'  Ins.  Ass'n  v.  Downing, 
218  S.  W.  112. 
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(€7)  Proceeding*. 

€=s399  (Tex.Civ.App.)  In  a  eervant's  action 
against  the  Texas  Employers'  Insurance  As- 
sociation the  Workmen's  Compensation  Law 
is  the  sole  authority  by  which  the  court  may 
order  a  physical  examination  of  plaintiff  with- 
out bis  consent;  for  in  the  ordinary  case  the 
court  is  without  such  power.— Texas  Employ- 
ers' Ins.  Ass'n  v.  Downing,  218  S.  W.  112. 

The  provisions  of  Workmen's  Compensation 
Law  (Vernon's  Ann.  Civ.  St  Supp.  1918,  arts. 
5246-42,  5246-44)  for  physical  examination 
of  servant  asking  damages  for  personal  in- 
juries apply  after  the  proceeding  has  been 
transferred  to  the  courts,  as  well  as  while 
pending  before  the  Industrial  Accident  Board. 
-Id. 

An  employe  of  a  subscriber  under  the  Work- 
men's Compensation  Law  by  failing  to  give 
the  notice  provided  by  Vernon's  Ann.  Civ.  St. 
Supp.  1918,  art.  5248—4,  waives  his  right  to 
claim  damages  for  compensation  except  under 
article  5246—5,  and  thus  waives  his  right  to 
assert  common-law  liability,  and  consents  to 
the  terms  of  the  act,  and  may  be  compelled 
to  submit  to  a  physical  examination  in  his  ac- 
tion to  set  aside  an  award  and  for  compensa- 
tion in  a  lump  ■  sum.— Id. 

Vernon's  Ann.  Civ.  St.  Supp.  1918,  art 
5246—42,  gives  the  master's  insurer  the  privi- 
lege of  having  a  physical  examination  of  plain- 
tiffs servant  made  by  a  physician  of  his  own 
selection;  and,  in  case  of  refusal,  the  insur- 
er should  apply  to  the  Industrial  Hoard  or 
court  having  jurisdiction  of  the  case  for  an 
order  for  the  examination,  and  such  tribunal 
should  then  provide  therefor.— Id. 

The  general  provisions  of  the  Workmen's 
Compensation  Law  relative  to  compelling  serv- 
ant suing  for  personal  injuries  to  submit  to 
examination  by  physicians  are  not  limited  by 
the  specific  provisions  requiring  its  exercise 
in  particular  cases,  but  make  its  exercise  in 
those  particular  cases  mandatory  instead  of  dis- 
cretionary, although  the  defendant  master  or 
insurer,  before  it  could  complain  of  the  court's 
refusal  to  order  an  examination  under  its  gen- 
eral discretionary  authority,  would  probably 
have  to  allege  a  request  and  a  refusal. — Id. 

Facts  developed  on  trial  of  motion  for  or- 
der for  plaintiff  to  submit  to  physical  examina- 
tion, as  well  as  on  the  merits  of  the  case, 
held  to  show  that  the  true  extent  and  effect  of 
plaintiffs  injuries  was  in  doubt  after  the  in- 
troduction of  all  available  testimony,  and  that 
the  X-ray  examination  sought  would  probably 
ascertain  the  truth  and  clear  up  the  doubt, 
so  that  the  motion  should  have  been  granted. 
—Id. 

In  a  proceeding  under  the  Workmen's  Com- 
pensation Law  to  compel  the  injured  servant 
to  submit  to  a  physical  examination,  where 
there  was  no  conflict  in  the  evidence  on  the 
hearing  of  the  motion  to  the  effect  that  an 
X-ray  examination  would  be  helpful  in  clear- 
ing up  the  controversy  as  to  spinal  injury,  the 
testimony  of  a  physician  on  the  subsequent 
trial  would  not  justify  the  court's  overruling 
such  motion  as  a  matter  of  discretion. — Id. 

Where  injured  servant,  suing  to  set  aside 
Industrial  Board's  award  and  for  lump  sum 
settlement  had  been  examined  by  order  of  the 
Industrial  Board,  but  had  made  no  claim  be- 
fore filing  of  suit  for  injuries  to  sight  and 
hearing,  and  it  subsequently  became  known 
that  one  of  the  physicians  would  testify  that 
he  bad  curvature  of  the  spine,  such  facts  af- 
forded reasonable  grounds  for  defendant's  re- 
quest to  the  court  for  a  physical  examination 
as  to   such  matters. — Id. 

In  a  servant's  action  to  set  aside  a  weekly 
compensation  award  and  for  lump  sum  settle- 
ment, where  the  court  had  refused  to  order 
that  plaintiff  submit  to  a  physical  examination, 
it  was  not  necessary  that  a  motion  should  be 
made  that  plaintiff  be  refused  compensation 
until  he  submit  to  examination,  since,  in  view 


of  Vernon's  Ann.  Civ.  St.  Supp.  1918,  art 
5246—42,  he  could  not  be  allowed  compensa- 
tion while  bis  refusal  continued. — Id. 
<8=»405(6)  (Tex.Civ.App.)  In  an  action  by  an 
employ^  against  the  Texas  Employers'  Insur- 
ance Association  to  set  aside  an  award  of  the 
Industrial  Accident  Board  and  to  recover  com- 
pensation in  a  lump  sum  for  total  and  perma- 
nent disability,  evidence  held  sufficient  to  sus- 
tain jury's  findings  in  favor  of  plaintiff.— Texas 
Employers'  Ins.  Ass'n  v.  Downing,  218  S.  W. 
112. 

<8=54I6  (Tex.Civ.App.)  Decree  of  the  Indus- 
trial Accident  Board  is  final  as  to  all  issues 
and  controversies,  both  as  to  law  and  fact, 
where  no  action  has  been  taken  by  either  party 
to  set  aside  the  final  ruling  and  decision  of 
the  board. — Southern  Surety  Co.  v.  I.ucero,  218 
S.  W.  68. 

€=»4I7(3%)  (Tex.Civ.App.)  In  a  servant's  ac- 
tion to  set  aside  an  award  of  weekly  payments 
and  to  recover  a  lump  sum,  the  statement  of 
the  injuries,  the  incapacity,  and  the  weekly 
wage,  embraced  all  the  essential  elements  of 
a  good  cause  of  action,  and  it  was  not  neces- 
sary that  the  measure  of  damages  be  stated 
in  the  petition,  and  plaintiffs  overestimating 
the  extent  of  bis  injuries  or  incapacity  or  av- 
erage weekly  wage  would  not  prevent  award- 
ing such  compensation  as  be  would  be  entitled 
to  under  facts  proven,  and  his  seeking  com- 
mutation of  damages  to  a  lump  sum  would  not 
prevent  the  court's  applying  the  prescribed 
measure  of  damages  applicable  to  all  but  ex- 
ceptional cases,  in  event  plaintiff  did  not  bring 
himself  within  the  exceptions. — Texas  Employ- 
ers' Ins.  Ass'n  v.  Downing,  218  S.  W.  112. 
e=>4l7(4%)  (Tex.Civ.App.)  In  a  servant's  ac- 
tion to  set  aside  an  award  of  weekly  compen- 
sation and  for  lump  sum  payment,  an  objec- 
tion that  the  time  for  making  a  physical  ex- 
amination of  plaintiff  as  fixed  by  defendant's 
motion  therefor  was  not  reasonable,  and  would 
have  delayed  the  trial  of  the  cause,  must  be 
overruled,  where  the  record  does  not  support 
such  statement,  nor  show  that  the  examination 
was  resisted  for  such  reason. — Texas  Employ- 
ers' Ins.  Ass'n  v.  Downing,  218  S.  W.  112. 
€=>4I7(5)  (Tex.Civ.App.)  In  a  servant's  suit 
against  the  Texas  Employers'  Insurance  As- 
sociation to  set  aside  an  award  of  weekly  pay- 
ments and  for  a  lump  sum  settlement,  the 
case  is  tried  de  novo,  and  the  burden  of  proof 
is  upon  plaintiff;  and,  while  the  petition  should 
refer  to  the  proceeding,  before  the  Industrial 
Accident  Board,  in  order  to  show  the  court's 
jurisdiction,  and  it  would  perhaps  be  necessary 
to  file  a  certified  copy  of  the  award,  yet  the 
jurisdiction  is  for  the  court's  determination, 
and  the  board's  award  is  immaterial  to  any 
issue  to  be  tried  to  the  jury. — Texas  Employ- 
ers' Ins.  Ass'n  ▼.  Downing,  218  S.  W.  112. 

Where  the  court  charged  that  the  burden  was 
upon  plaintiff  servant,  suing  to  Bet  aside  an 
award  of  the  Industrial  Accident  Board,  to 
show  that  his  total  and  permanent  incapacity 
resulted  from  the  accidental  injury,  and  also 
gave  defendant's  special  charge  on  proximate 
cause,  there  was  no  error  in  refusing  the  sub- 
mission of  a  special  issue  as  to  whether  plain- 
tiff received  any  of  the  injuries  alleged,  and 
whether  such  injuries  resulted  in  total  and 
permanent    incapacity. — Id. 

In  a  servant's  action  to  set  aside  award  of 
the  Industrial  Accident  Board  and  for  lump 
sum  settlement  the  court  should  separate  the 
issues  of  the  extent  of  plaintiffs  incapacity 
and  of  the  duration  thereof. — Id. 

In  a  servant's  action  to  Bet  aside  award  of 
the  Industrial  Board  and  to  recover  a  lump 
sum,  the  fact  that  the  award  introduced  in 
evidence,  and  which  was  not  limited  by  in- 
struction to  the  purpose  for  which  it  was  ad- 
missible, was  not'  read  at  the  time  it  was  of- 
fered was  not  material,  since  it  was  presumably 
read  when  the  petition  was  read,  and  was  pre- 
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sumablv  in  the  hands  of  the  jury  as  an  ex- 
hibit to  the  petition  in  their  retirement— Id. 
«3=»4I7(8)  (Tex.Civ.App.)  In  a  servant's  ac- 
tion against  the  Texas  Employers'  Insurance 
Association  to  set  aside  an  award  of  compen- 
sation, where  the  issue  of  proximate  result 
was  clearly  submitted,  if  defendant  was  tech- 
nically entitled  to  the  submission  of  a  spe- 
cial subordinate  issue  thereunder,  a*ny  error 
in  refusing  it  was  harmless.— Texas  Employ- 
ers' Ins.  Ass'n  v.  Downing,  218  S.  W.  112. 

In  a  servant's  action  to  set  aside  award  of 
weekly  payments  and  to  recover  lump  sum, 
where  the  evidence  was  sharply  conflicting  as 
to  the  extent  of  the  plaintiff's  injuries,  and 
the  jury  was  evidently  in  doubt  as  to  the  truth 
of  the  matter,  it  cannot  be  said  that  the  ad- 
mission in  evidence  of  the  finding  of  the  In- 
dustrial Accident  Board  that  the  injury  had 
resulted  in  total  incapacity,  where  not  prop- 
erly limited  by  instructions,  might  not  have 
had  a  deciding  effect  on  the  jury,  so  that  the 
error  is  not  harmless.— Id. 
<8=»4I7(0)  (Tex.CivApp.)  Where  injured  serv- 
ant's suit  against  the  Texas  Employers'  In- 
surance Association  was  filed  in  the  district 
court  to  set  aside  weekly  payment  award,  and 
to  recover  lump  sum,  the  entire  case  was 
then  before  such  court,  which  could,  if  it  de- 
cided that  plaintiff  was  totally  and  permanent- 
ly disabled,  but  not  entitled  to  receive  com- 
pensation in  bulk,  award  compensation  for 
partial  disability  or  total  disability  for  a  lim- 
ited time,  or  until  complete  or  partial  recov- 
ery to  the  same  extent  as  the  Industrial  Ac- 
cident Board.— Texas  Employers'  Ins.  Ass'n  v. 
Downing,  218  S.  W.  112. 
<8=>4I8(5)  (Tex.Civ.App.)  Where  a  motion  for 
an  order  to  compel  the  plaintiff  to  submit  to  a 
physical  examination  appealed  to  the  general 
powers  of  the  court  conferred  by  Workmen's 
Compensation  Law  (Vernon's  Ann.  Civ.  St 
Supp.  1918,  art.  5246—42),  if  the  court's  action 
thereon  is  largely  discretionary,  it  may  be  re- 
viewed in  case  of  abuse  of  discretion. — Texas 
Employers'  Ins.  Ass'n  v.  Downing,  218  S.  W. 
112. 

«=»420  (Ky.)  Under  Ky.  St  Supp.  1918,  8 
4942,  the  Workmen's  Compensation  Board,  in 
the  exercise  of  a  sound  discretion  and  after  a 
careful  consideration  of  the  circumstances,  may 
reduce  the  contract  compensation  agreed  to  be 
paid  by  an  employe1  to  an  attorney,  although  the 
agreed  compensation  does  not  exceed  the  stat- 
utory amount,  and  although  there  is  no  evi- 
dence that  the  employment  was  solicited,  and, 
where  no  contract  has  been  entered  into,  may 
fix  an  attorney's  fee  at  a  reasonable  sum. — 
Rawlings  v.  Workmen's  Compensation  Board, 
218  S.  W.  985. 

An  attorney  who  feels  himself  aggrieved  by 
the  action  of  the  Workmen's  Compensation 
Board  in  allowing  a  smaller  fee  than  he  consid- 
ers himself  entitled  to  may  appeal  to  the  circuit 
court,  although  the  reduction  of  his  fee  may 
have  been  made  by  the  board  when  the  attor- 
ney had  contracted  for  a  fee  within  the  amount 
fixed  by  the  statute,  and  it  did  not  appear  that 
he  solicited  the  employment,  in  view  of  Ky.  St 
Supp.  1918,  H  4935-4939;  the  attorney  being  a 
"party  in  interest"  within  the  meaning  of  the 
last  section.— Id. 

$=»420  (Tex.CivApp.)  Where  insurer,  without 
appealing  from  award  of  Industrial  Accident 
Board  awarding  employe1  certain  sum  per  week 
for  certain  number  of  weeks,  refused  to  make 
payment  of  the  weekly  amounts  as  they  became 
due  until  the  sum  of  $306  had  become  due,  and 
where  upon  employe's  action  on  award  it 
sought  to  have  award  set  aside,  appellate 
court,  on  insurer's  appeal  from  judgment  for 
$950.  properly  adjudged  costs  against  insurer, 
though  it  reduced  judgment  to  the  sum  of 
$245.50,  notwithstanding  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art.  2046,  providing  that  appel- 
lant shall  recover  costs  if  judgment  on  appeal 
is  for  an  amount  less  than  lower  court's  judg- 


ment; the  court,  under  the  circumstances,  hav- 
ing "good  cause"  to  "adjudge  the  costs  other- 
wise" under  article  2048.— Southern  Surety  Co. 
v.  Lucero,  218  S.  W.  68. 

MECHANICS'  LIENS. 

See  Constitutional  Law,  <8=»276;  Principal  and 
Surety,  <3=>9;  Schools  and  School  Districts, 
«=>86. 

X.  NATURE,  GROUNDS,  AND  SUB- 
JECT-MATTER IN  GENERAL. 

<&=»3  (Tex.Civ.App.)  The  materialman's  lien 
law  is  justified  upon  the  ground  that  the  ma- 
terial for  which  the  lien  is  sought  has  been 
converted  into  a  part  of  the  realty  and  has  in- 
creased the  value  of  the  realty  by  becoming  a 
part  thereof.— Hess  v.  Denznan  Lumber  Co., 
218  S.  W.  162. 

«=>  14  (Tex.Civ.App.)  Where  a  contract  for 
improvements  on  a  homestead  was  not  exe- 
cuted in  compliance  with  the  statutes  in  ref- 
erence to  mechanics'  liens  on  homesteads,  it 
could  not  fix  a  lien  for  the  improvements  in 
favor  of  the  contractor. — Wright  v.  A.  G.  Mc- 
Adams  Lumber  Co.,  218  S.  WT  571. 

HI.  PROCEEDINGS  TO  PERFECT. 

$=»II8  (Tex.Civ.App.)  Materialman  who  has 
furnished  material  to  contractor,  and  between 
whom  and  owner  there  is  no  relation  of  cred- 
itor and  debtor,  and  who  did  not  give  owner 
written  notices  of  the  items  of  material  fur- 
nished to  contractor  and  how  much  there  was 
due  and  unpaid  on  bill  of  material,  and  who  did 
not  file  itemized  account  of  claim  in  office  of 
county  clerk,  as  required  by  Rev.  St  1911, 
arts.  5623  and  5632,  cannot  recover  balance 
due  on  such  material  from  owner,  who  has 
paid  contractor  all  that  was  due  him  after 
waiting  a  reasonable  time  after  completion  of 
the  building,  and  who  had  no  notice  of  mate- 
rialman's claim;  owner  being  under  no  legal 
relation  to  the  materialman  selling  the  con- 
tractor so  as  to  render  him  personally  liable 
for  contractor's  debt — Hess  v.  Denman  Lum- 
ber Co..  218  S.  W.  162. 

®=>I49(1)  (Tex.Civ.App.)  Materialman  who  has 
furnished  material  to  contractor,  and  between 
whom  and  owner  there  is  no  relation  of  credi- 
tor and  debtor,  and  who  did  not  give  owner 
written  notices  of  the  items  of  material  fur- 
nished to  contractor  and  how  much  there  was 
due  and  unpaid  on  bill  of  material,  and  who  did 
not  file  itemized  account  of  claim  in  office  of 
county  clerk  as  required  by  Rev.  St  1911,  arts. 
5623  and  5632,  cannot  recover  balance  due  on 
such  material  from  owner,  who  has  paid  con- 
tractor all  that  was  due  him  after  waiting  a 
reasonable  time  after  completion  of  the  budd- 
ing, and  who  had  no  notice  of  materialman's 
claim;  owner  being  under  no  legal  relation  to 
the  materialman  selling  the  contractor  so  as 
to  render  him  personally  liable  for  contrac- 
tor's debt.— Hess  v.  Denman  Lumber  Co.,  218 
S.  W.  162. 

VHI.   INDEMNITY  AGAINST  LIENS. 

<g=3l2  (Tex.Civ.App.)  Rev.  St  1911,  art. 
5623,  as  amended  by  Acts  1915,  c.  143  (Vern- 
on's Ann.  Civ.  St.  Supp.  1918,  art  5623),  re- 
quiring owner  to  contract  with  the  contractor 
to  give  a  bond  conditioned  as  required  by  ar- 
ticle 5623a,  as  added  by  Acts  1915,  c  143 
(Vernon's  Ann.  Civ.  St  Supp.  1918,  art.  5623a); 
held  void. — Hess  v.  Denman  Lumber  Co.,  218 
S.  W.  162. 

The  economic  advantage  of  the  owner,  if 
any,  of  having  the  lien  satisfied  by  the  bond 
would  not  justify  the  exercise  of  the  police 
power  requiring  him  to  make  a  compulsory 
contract  with  the  contractor  to  give  a  bond 
—Id. 

<g=3l7  (Tex.Civ.App.)  In  suit  between  ma- 
terialmen, subcontractors,  and  laborers  against 
the  owner,  the  contractors,  and  their  sureties, 
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though  the  contractors  had  assigned  to  their 
sureties  any  balance  due  from  the  owner,  the 
court  did  not  err  in  failing  to-  render  judgment 
for  the  sureties  for  such  a  balance,  where  the 
owner  had  a  claim  for  damages  from  delay  in 
completion  and  for  attorney's  fees,  which  claim 
might  properly  be  set  off  in  equity  against  his 
assigned  obligation  to  the  contractors. — Wright 
v.  A.  G.  McAdams  Lumber  Co.,  218  S.  W.  571. 
In  a  suit  by  materialmen,  subcontractors, 
and  laborers  against  the  owner,  the  contrac- 
tors, and  the  letter's  sureties,  there  was  no 
error  in  submitting  to  the  jury  the  question 
of  the  amount  due  the  owners  attorney  as  at- 
torney's fees  which  the  owner  was  entitled  to 
set  off  against  the  balance  due  the  contractors 
from  him  and  assigned  to  the  sureties. — Id. 

MENTAL  CAPACITY. 

See  Vendor  and  Purchaser,  €=>30. 

MENTAL  CONDITION.' 

See  Hospitals,  €=*7,  8. 

MIDWIFE. 

See  Criminal  Law,  €=»478. 

MILITARY  SERVICE. 

See  Appeal  and  Error,  €=»1073;  Criminal  Law, 
€=>598;  Insurance,  €=»392,  438,  515. 

MINES  AND  MINERALS. 

See  Attorney  and  Client,  ®=»187;  Cancellation 
of  Instruments,  €=37;  Compromise  and 
Settlement,  €=5,  6,  23;  Frauds,  Statute  of, 
€=115;  Pleading,  €=96. 

I.   PUBLIC   MINERAL   LANDS. 
(A)   Reservation  and  Disposal  In  General. 

€=6  (Tex.Civ.App.)  Where,  at  the  time  notice 
of  forfeiture  of  an  oil  and  mineral  lease  un- 
der Acts  35th  Leg.  (1917)  c.  83,  Vernon'B  Ann. 
Civ.  St.  Supp.  1918,  art.  5904,  et  seq.),  had 
time  to  reach  the  county  clerk's  office  and  did 
reach  such  office,  a  number  of  applicants  for 
permits  to  prospect  were  waiting  at  the  filing 
window,  having  deposited  their  applications  on 
the  counter,  and  a  number  of  other  applica- 
tions were  received  in  the  same  mail  as  the 
notice,  all  were  entitled  to  be  filed  simultane- 
ously.— Jones  v.  MacCorquodale,  218  S.  W.  59, 
02;   Same  v.  Maes,  Id.  62. 

That  persons  presenting  for  filing  in  the  coun- 
ty clerk's  office  applications  for  oil  and  min- 
eral permits  deposited  them  on  the  counter, 
without  formally  accosting  or  requesting  the 
deputy  to  file  them,  until  after  another  ap- 
plicant had  made  such  request,  entitled  him  to 
no  priority,  aB  under  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art.  6791,  an  instrument  is  filed 
when  deposited  for  that  purpose  in  the  coun- 
ty clerk's  office. — Id. 

Separate  applications  for  oil  and  mineral  per- 
mits for  state  lands  may  be  filed  simultaneous- 
ly.—Id. 

II.   TITLE,  CONVEYANCES,  AND 

CONTRACTS. 
(C)  Leasee.  Ueentn,  and  Contract!. 

€=58  (Ky.)  One  dollar  cash  and  a  certain  roy- 
alty and  an  agreement  to  pay  $200  to  the  lessor 
to  clear  his  title  was  a  sufficient  consideration 
for  an  oil  and  gas  lease. — Rader  v.  Shaffer,  218 
S.  W.  292. 

€=58  (Ky.)  A  contract  for  mining  of  coal  up- 
on payment  of  royalties  held  not  unilateral,  hav- 
ing become  fully  executed  as  an  option  contract, 
and  operative  as  a  lease  binding  upon  both  par- 
ties before  the  institution  of  this  action  to  can- 
cel it— Duff  v.  Duff,  218  S.  W.  1008. 
€=58  (Tex.Civ.App.)  Mineral  lease  giving 
lessee  option  of  commencing  a  well  on  the  land 
during  the  year  or  paying  a  rental  for  privi- 


lege of  deferring  commencement  of  well  for  an- 
other year  held  not  void  for  want  of  mutuality, 
since  lessee,  upon  failure  to  commence  well 
during  the  year,  paid  lessor  a  cash  consideration 
for  extension  or  lease  for  another  year.— Tatum 
v.  Fulton,  218  S.  W.  1088. 
€=59  (Tex.Civ.App.)  A  failure  to  make  tend- 
er of  consideration  paid  will  not  necessarily 
defeat  rescission  of  an  oil  lease,  but  requires 
the  cost  to  be  charged  to  plaintiff  up  to  the 
time  of  the  tender.— Davis  v.  Burkholder,  218 
S.  W.  1101. 

€=75  (Tex.Civ.App.)  Where  mineral  lease 
provided  for  extension  of  lease  upon  lessee's 
payment  of  certain  amount  by  certain  date  to 
lessor's  credit  in  designated  bank,  lessee's  de- 
posit of  required  amount  during  specified  time 
to  designated  bank  was  sufficient  to  extend 
lease,  notwithstanding  bank's  failure,  through 
negligence  of  employ^,  to  credit  lessor  with 
such  amount  during  such  period;  the  derelic- 
tion of  the  bank  not  being  chargeable  to  the  les- 
see.—Tatum  v.  Fulton,  218  S.  W.  1088. 

Lessee's  deposit  of  check  in  designated  bank 
to  lessor's  credit  for  extension  of  lease  under 
provision  of  lease  providing  therefor  held  suffi- 
cient to  extend  term  of  lease  as  against  objec- 
tion that  actual  money  was  not  deposited, 
where  lease  did  not  require  deposit  to  be  made 
in  coin  or  currency. — Id. 

€=81  (Ky.)  An  oil  and  gas  lease  whose  term 
was  five  years  and  as  much  longer  thereafter 
as  oil  and  gas  were  found  on  the  land,  was  a 
lease  for  a  longer  time  than  five  years,  and 
fell  within  Ky.  St.  {  494,  requiring  such  leases 
to  be  acknowledged,  or  approved  and  lodged  for 
record  in  order  to  be  good  against  a  purchaser 
for  a  valuable  consideration.— Rader  v.  Shaf- 
fer, 218  S.  W.  292. 

To  bring  a  case  within  Ky.  St.  |  494,  which 
affords  protection  to  a  bona  fide  purchaser  of 
lands  or  oil  leases  without  notice,  the  pur- 
chase money  must  in  fact  be  paid  before  no- 
tice.—Id. 

Where  an  oil  and  gas  lease  was  given  in  con- 
sideration of  $1  cash,  a  certain  royalty  and  an 
agreement  to  pay  $200  to  the  lessor  to  clear  his 
title,  and  the  $1  cash  was  paid,  the  lessee 
was  not  protected  against  a  prior  unrecorded 
lease,  under  Ky.  St  f  494,  where  he  received 
notice  of  the  prior  lease  prior  to  payment  of 
any  part  of  the  $200  to  the  lessor,  and  prior  to 
having  begun  to  develop  the  property,  or  hav- 
ing incurred  any  expenses  for  that  purpose. 
-Id. 


See  Infants. 


MINORS. 


MISCARRIAGE. 

See  Damages,  €=131. 

MORPHINE. 

See  Criminal  Law,  €=485;  Municipal  Corpo- 
rations, €=639;  Poisons,  €=4, 

MORTGAGES. 

See  Chattel  Mortgages;  Corporations,  €=320; 
Courts,  €=>231;  Homestead,  €=57;  Hus- 
band and  Wife,  €=133%;  Insurance,  €=» 
311,  602,  606;  Marshaling  Assets  and  Securi- 
ties, €=2,  8;  Pleading,  €=>236,  892;  Princi- 
pal and  Surety,  €=169. 

X.   REQUISITES   AND  VALIDITY. 

(A)  Nature  and  Essentials  o(  Conveyances 
as  Security. 

€=36  (Ark.)  In  a  suit  to  compel  grantee  of 
a  deed  absolute  in  form  to  submit  to  redemp- 
tion of  land  from  the  deed,  the  burden  was  up- 
on the  plaintiff,  so  claiming,  to  show  that  the 
deed  was  intended  to  operate  merely  as  a  mort- 
gage.—Porter  v.  Frasier,  218  S.  W.  203. 
€=>38(1)  (Ark.)  In  a  suit  -  to  compel  defend- 
ant to  submit  to  redemption  of  land  from  a 
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deed,  a  finding  of  the  chancellor  that  the  deed, 
-which  was  absolute  in  form,  was  not  intended 
as  a  mortgage,  held  not  against  the  preponder- 
ance of  the  evidence.— Porter  v.  Frazier,  218  S. 
W.  203. 

(B)  Form    and    Contents    of    Instruments. 

<8=3>48(2)  (Tex.Giv.App.)  The  undivided  inter- 
eat  referred  to  in  a  mortgage  of  "the  follow- 
ing land  in  T.,  and  being  the  undivided  interest 
owned  by  C,  in  *  *  *  the  estate  of  S.j 
said  land  consisting  of  three  residences  •  *  * 
and  one  12-acre  tract  and  owe  8-acre  tract," 
is  limited  to  the  particular  lands  mentioned; 
and  there  is  not  embraced  in  the  description  a 
lot,  subsequently  mortgaged  to .  another,  on 
which  was  neither  of  the  three  houses,  and 
which  was  part  of  neither  of  the  two  tracts, 
though  part  of  S.'s  estate,  in  which  C.  had  an 
undivided  interest.— Shegog  v.  Craig,  218  S. 
W.  530. 

X.   FORECLOSURE   BT  ACTION. 

(F)  Pleading;  and  Evidence. 

<S=»458  (Tex.Civ.App.)  Record  evidence  held  to 
warrant  finding  that  two  defendants  in  suit 
on  a  note  and  to  foreclose  deed  of  trust,  such 
defendants  being  attorneys  at  law,  were  neg- 
ligent, not  only  in  delaying  presentation  of  their 
case  until  the  trial  term  convened,  and  in  re- 
lying on  securing  a  setting  to  enable  them  to 
prepare  it  after '  court  convened,  but  also  in 
failing  to  attend  court  on  notice  the  case  would 
be  tried,  and  in  not  seeking  to  amend  their 
pleadings  and  introduce  their  evidence  until  the 
last  day  of  court,  so  that  it  was  so  abuse  of 
discretion  in  declining  to  permit  them  to  amend 
and  introduce  evidence. — Richards  v.  Howard, 
218  S.  W.  95. 

MOTIONS. 

See  Appeal  and  Error,  $=>920;  Execution,  $=» 
163;   Injunction,  <8=>187;   Judgment,  $=»135. 

MOTORCYCLES. 

See  Highways,  €=>183;  Licenses,  <8=>11;  Stat- 
utes, <8=»47. 

MOTOR  VEHICLES. 

See  Highways,  <©=>172,  184;  Master  and  Serv- 
ant, <S=304,  306,  330,  332. 

MULTIFARIOUSNESS. 

See  Appeal  and  Error,  «$=»739. 

MULTIPLICITY  OF  SUITS. 

See  Executors  and  Administrators,  <S=»76. 

MUNICIPAL  CORPORATIONS. 

See  Appeal  and  Error,  <&=>781,  1033;  Consti- 
tutional Lew,  <$=>65,  200;  Counties;  Courts, 
<S=s>231;  Easements,  <8=>61;  Evidence,  <8=» 
31,  32;  Hospitals,  <8=5;  Licenses,  <8=>7; 
Officers,  <S=»30 ;  Schools  and  School  Districts ; 
Street  Railroads ;   Towns ;   Trial,  <S=>329. 

I.   CREATION,    ALTERATION,    EXIST- 
ENCE, AND  DISSOLUTION. 

(B)  Territorial    Extent    and    Subdivision*, 

Annexation,  Consolidation,  and 

Division. 

€=>29(3)  (Ky.)  In  a  proceeding  for  annexation 
of  lands  to  a  city,  evidence  held  to  show  that, 
if  not  annexed,  the  inhabitants  of  the  surround- 
ing territory  would  be  denied  governmental 
privileges,  which  they  would  otherwise  enjoy, 
that  others  would  be  deterred  from  locating  in 
the  vicinity,  thereby  postponing  the  develop- 
ment of  the  surrounding  territory  and  the  ter- 
ritory in  question,  thus  retarding  the  prosperi- 
ty of  the  city  and  of  the  owners  and  inhabitants 
of  such  land,  requiring  annexation  over  the  ob- 


jection of  75  per  cent  of  the  resident  freehold- 
ers, in  view  of  Ky.  St.  i  3051.— Park  v.  City  of 
Covington,  218  S.  W.  086. 

II.  GOVERNMENTAL  POWERS  AND 
FUNCTIONS  IN  GENERAL. 

«=»6I  (Tex.Civ.App.)  It  is  the  duty  of  munici- 
pal governments  to  furnish  citizens  with  all 
such  necessary  utilities  as  water,  lights,  streets, 
and  such  other  public  conveniences  as  are 
necessary  for  their  protection  and  benefit; 
but  it  may  contract  with  some  other  person  or 
corporation  to  perform  that  service  for  it. — 
Neal  v.  San  Antonio  Water  Supply  Co.,  218  S. 
W.  35. 

<S=»63(1)  (Mo.)  Whether  an  ordinance  enacted 
in  the  exercise  of  the  police  power  is  calculat- 
ed to  promote  the  object  of  its  enactment,  or 
the  municipal  legislative  will  has  been  clearly 
expressed,  is  not  a  question  for  the  court. — 
Ex  parte  Lerner,  218  S.  W.  331. 

IV.  PROCEEDINGS    OF   COUNCIL    OB 

OTHER   GOVERNING  BODT. 
(B)  Ordinances  and  Bjr-I.aws   In   General. 

€=>  1 1 1  (3)  (Mo.)  A  penal  ordinance  must  be 
general  in  its  terms  and  uniform  in  its  appli- 
cation to  the  class  of  persons  or  subjects  to  be 
affected— Ex  parte  Lerner,  218  S.  W.  331. 

City  ordinance,  prohibiting  solicitation  of 
prospective  purchaser  while  such  purchaser  is 
on  street  or  sidewalk  in  front  of  the  place  of 
business  of  a  competitor  of  the  soliciting  per- 
son, but  which  does  not  prohibit  the  general 
personal  solicitation  of  persons  for  business 
purposes  upon  the  streets  and  sidewalks,  held 
voidt  being  special  in  its  terms  and  local  in  its 
application,  in  violation  of  Const,  art.  4,  g  53, 
d.  32.— Id. 

<§=»  1 20  (Mo.)  A  prosecution  for  violation  of  or- 
dinance prohibiting  certain  acts  and  prescrib- 
ing the  penalty  for  violation  thereof,  while 
technically  a  civil  proceeding  will  upon  convic- 
tion authorize  the  imposition  of  a  penalty,  and 
in  thus  far  it  partakes  of  the  nature  of  a  crim- 
inal action,  and  the  ordinance  on  which  it  is 
based  is  subject  to  the  same  rules  of  construc- 
tion as  a  criminal  statute. — Ex  parte  Lerner, 
218  S.  W.  331. 

Penal  ordinances,  like  penal  statutes,  are  to 
be  strictly  construed,  where  purpose  of  con- 
struction is  to  relieve  one  charged  with  a  vio- 
lation of  such  an  ordinance,  but  are  to  be  lib- 
erally construed  for  purpose  of  upholding  their 
validity. — Id. 

V.  OFFICERS.  AGENTS.  AND  EM- 
PLOYES. 

(A)    Municipal  Officers   la    General. 

<8=>I62(4)  (Mo.App.)  The  payment  of  the  sal- 
ary attached  to  a  public  office  to  a  de  facto  of- 
ficer must  be  made  in  good  faith,  to  prevent  the 
de  jure  officer  from  compelling  the  municipality 
to  pay  the  salary  again  to  him.— Luth  v.  Kan- 
sas City,  218  S.  W.  901. 

Where  a  city,  knowing  that  the  question  of 
title  to  an  office  was  pending  in  the  Supreme 
Court,  procured  the  dismissal  of  the  appeal, 
and,  after  notice  that  plaintiff  would  file  a  mo- 
tion to  set  aside  the  dismissal,  and  after  such 
motion  was  in  fact  filed,  paid  back  salary  which 
it  had  been  withholding,  to  the  other  claimant, 
it  did  not  act  in  good  faith,  so  as  to  prevent  re- 
covery of  the  salary  by  plaintiff,  who  had  title 
to  the  office. — Id. 

®=»I62(8)  (Mo.)  An  alderman  does  not  waive 
his  right,  nor  is  he  estopped  to  claim  the  sal- 
ary due  him,  by  receiving  a  smaller  amount,  he 
doing  so  without  any  settlement  or  compromise, 
but  under  protest  and  claiming,  at  the  time, 
right  to  the  full  amount. — State  ex  rel.  Whalen 
v.  Player,  218  S.  W.  859. 

<©=>I64  (Mo.)  Though  St.  Louis  City  Charter 
of  1914,  providing  for  an  assembly  of  one  body, 
the  board  of  aldermen,  provides  that  for  a  cer- 
tain time  after  the  charter  goes  into  effect  (un- 
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der  Const,  art.  0,  §  22,  60  days  after  its  rat- 
ification) the  old  assembly  (which  consisted  of 
two  bodies,  the  council  and  the  house  of  dele- 
gates) shall  continue,  yet  it  providing  that  it 
shall  continue  "with  all  the  powers  and  duties 
given  to  the  board  of  aldermen  by  this  charter 
and  subject  to  its  provisions,"  and  requiring 
the  old  assemblymen  to  take  a  new  oath  of  of- 
fice and  to  have  the  qualification  of  aldermen,  a 
member  of  the  old  assembly  becomes  an  alder- 
man, and  his  salary  is  that  fixed  by  the  new 
charter.— State  ex  rel.  Whalen  v.  Player,  218  8. 
W.  859. 

Const,  art.  14,  §  8,  inhibiting  increase  of  com- 
pensation of  officer  during  term  of  office,  is  not 
contravened  by  St.  Louis  City  Charter  of  1914, 
continuing  old  assemblymen  in  office,  bat  as 
members  of  new  assembly,  with  different  pow- 
ers and  duties  and  higher  salary. — Id. 

(B)    Municipal    Departments    and    Officers 
Thereof. 

■8=>  1 83(3)  (Tex.Civ.App.)  When  paper  contain- 
ing the  reasons  of  the  mayor  of  a  city  for  re- 
moving the  city  marshal  was  placed  in  the 
hands  of  the  city  clerk  for  filing  as  required 
by  the  charter,  the  mayor  had  complied  with 
the  law,  and  failure  of  the  clerk  to  file  the 
paper  so  placed  in  his  hands  did  not  render  the 
removal  or  discharge  illegal.— City  of  San  An- 
tonio v.  Newnam  218  S.  W.  128. 
«=>I83(4)  (Tex.Civ.App.)  In  suit  by  a  city 
marshal  removed  by  the  mayor  to  recover  sal- 
ary after  an  illegal  removal,  the  presumptions 
that  the  mayor  properly  performed  his  duty  in 
relation  to  the  removal  casts  on  plaintiff  mar- 
shal the  burden  to  prove  that  the  mayor  remov- 
ed him  for  political  reasons  alone,  contrary  to 
the  charter,  and  that  reasons  of  incompetency, 
etc.,  were  fraudulently  assigned  by  the  mayor, 
or  were  not  placed  in  the  hands  of  the  clerk  for 
filing  when  the  removal  took  place.— City  of 
San  Antonio  v.  Newnam,  218  S.  W.  128. 

When  a  city  marshal  previously  removed 
by  the  mayor  swore  to  conversations  in  which 
the  latter  gave  political  reasons  for  removal, 
a  prima  facie  case  was  made,  and  the  presump- 
tion destroyed  that  the  mayor  had  given  the 
true  reasons  for  the  removal  in  the  statement 
he  filed  with  the  city  clerk  as  required  by 
charter,  and  the  burden  was  cast  on  the  city, 
in  the  removed  marshal's  suit  for  salary,  to  sus- 
tain the  reasons  for  the  discharge  by  showing 
that  they  had  a  basis  in  unfitness  of  the  mar- 
shal.—Id. 

In  an  action  against  a  city  for  salary  by  its 
marshal  removed  from  office  by  the  mayor,  evi- 
dence of  plaintiff  marshal  as  to  his  conversation 
with  the  mayor,  tending  to  show  that  be  was 
removed  for  political  reasons  and  not  for  in- 
competency, as  stated  by  the  charges  filed  by 
the  mayor  in  accordance  with  charter,  held 
sufficient  to  sustain  verdict  for  plaintiff  mar- 
shal.—Id. 

IX.  PTjfcLIC  IMPROVEMENTS. 

(A)   Power      to      Make      Improvement*      or 
Grant   Aid   Therefor. 

<g=>266  (Tex.CivA.pp.)  Where  a  legislative 
act,  passed  in  1913,  authorizing  amendments  to 
city  charters,  provided  that  all  powers  thereto- 
fore granted  any  city  by  general  law  or  special 
charter  were  preserved  to  each  of  the  cities, 
and  granted  to  such  city,  when  embraced  in  and 
made  a  part  of  the  charter  adopted  by  the 
city,  the  powers  granted  under  Rev.  St.  1911, 
arts.  1006^-1017,  relating  to  public  improve- 
ments, were  not  lost  to  a  city  adopting  amend- 
ments under  the  Acts  of  1913,  c.  147  (Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art.  1096f)  by  the 
provisions  of  such  statute,  notwithstanding  that 
the  powers  granted  by  Rev.  St.  arts.  1006- 
1017,  were  not  copied  into  the  amendments 
adopted.— Keller  ▼.  Western  Paving  Co.,  218 
S.  W.  1077. 


(B)     Preliminary    Proceedlna-a    mad    Ordi- 
nances  or   Resolutions. 

€=>304(2)  (Ky.)  In  the  absence  of  some  man- 
datory statutory  direction  or  necessary  infer- 
ence 'therefrom,  it  is  not  essential  to  the  va- 
lidity of  a  street  improvement  ordinance  pass- 
ed by  a  city  of  the  fourth  class,  the  charter 
of  which  provides  for  the  enactment  and  pub- 
lication of  such  ordinances,  that  it  should  set 
out  in  full  the  plans  and  specifications,  or  that 
they  should  be  published  with  the  ordinance. 
—Elder  v.  City  of  Richmond,  218  S.  W.  239. 
<S=»306  (Ky.)  Under  Ky.  St.  (  3563,  it  was  per- 
missible for  a  street  improvement  ordinance 
of  a  city  of  the  fourth  class  to  provide  that 
the  owners  of  abutting  property  on  each  of  the 
four  improved  streets  should  pay  their  propor- 
tionate cost  of  the  improvement  of  such  street, 
and  it  was  not  necessary  to  adopt  each  block 
of  the  improvement  as  a  unit,  or  to  consider 
all  of  the  four  streets  named  in  the  ordinance 
as  a  single  improvement — Elder  v.  City  of  Rich- 
mond, 218  S.  W.  239. 

In  providing  for  the  improvement  of  streets 
by  special  assessment,  the  city  council  should 
adopt  the  plan  which  will  provide  as  fair  and 
uniform  a  rule  of  assessment  as  is  practicable 
under  the  circumstances;  and,  when  such  a  rule 
has  been  adopted  by  the  municipal  authorities, 
the  courts  will  not  interfere  with  their  decision. 
—Id. 


(H)   Assessments  for  Benefits,  ana  Special 
Taxes. 

«=>407(3)  (Ky.)  Where  a  city  of  the  fourth 
class  issued  bonds  in  the  sum  of  $150,000  for 
the  improvement  of  sewers  and  streets,  neces- 
sitating a  tax  to  pay  the  bonds  on  all  the  prop- 
erty in  the  city,  subjection  of  particular  prop- 
erty to  payment  of  special  tax  for  the  im- 
provement of  particular  streets  does  not 
amount  to  double  taxation  on  the  particular 
property— Elder  v.  City  of  Richmond,  218  S.  W. 
239. 

When  a  property  owner  in  a  city  is  required 
to  pay  a  sewer  improvement  tax  and  a  street 
improvement  tax,  no  question  of  double  taxa- 
tion arises,  as  the  two  improvements  are  dif- 
ferent in  kind.— Id. 

<S=»408(1)  (Ky.)  Ky.  St.  §  3577,  under  which 
street  improvement  work  was  directed  to  be 
done  and  a  special  assessment  tax  levied  in  a 
city  of  the  fourth  class,  is  entirely  independent 
of  other  section!),  authorizing  issuance  of  bonds 
for  general  improvements  and  levy  of  tax  on 
the  property  of  the  whole  city  to  pay  the 
bonds;  there  being  no  conflict  between  the 
several  sections,  each  method  relating  to  and 
providing  for  a  separate  and  distinct  method  of 
street  improvement. — Elder  v.  City  of  Rich- 
mond, 218  S.  W.  239. 

<©=>458  (Tex.Civ.App.)  In  assessing  a  third  of 
the  costs  of  a  paving  improvement  against  a 
landholder,  the  fact  that  the  city  does  not  pay 
one-third  of  the  costs,  because  by  ordinance  a 
traction  company  pays  for  part  of  the  street 
does  not  invalidate  the  assessment  under  the 
statute.— Keller  v.  Western  Paving  Co.,  218 
S.  W.  1077. 

€=3485(2)  (Mo.)  Where  seven  special  tax  bills 
for  construction  of  a  district  sewer  were  is- 
sued against  an  addition  in  the  city  of  St.  Louis, 
which  it  was  claimed  was  a  single  parcel  of 
land,  so  that  onlv  one  tax  bill  should  have  been 
issued,  notwithstanding  the  addition  had  been 
platted  into  lots,  held,  that  under  St  Louis 
Charter,  art  6,  55  21  and  22,  relating  to  dis- 
trict and  joint  district  sewers,  the  tax  bills  were 
valid;  the  word  "lot"  as  used  in  section  21  hav- 
ing an  indefinite  meaning,  which  may  refer  to 
piece  division,  or  parcel  of  land,  and  not  the 
meaning  given  in  section  14  of  the  Charter,  re- 
lating to  the  construction  of  sidewalks. — State 
ex  rel.  Boatmen's  Bank  v.  Reynolds,  218  S. 
W.  337. 
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NegUsenee 


(F)   Enforcement  of  Aueumciti  and  Spe- 
cial Tuxes. 

«=»527  (Tei.Civ.App.)  Rev.  St  1911,  arts. 
1006-1017,  relating  to  street  improvements,  is 
not  unconstitutional  as  violating  the  due  pro- 
cess clause  of  the  state  and  federal  Constitu- 
tions, merely  because  it  authorizes  the  collec- 
tion of  attorney's  fees  for  foreclosure  of  a 
paving  lien.— Keller  v.  Western  Paving  Co.,  218 
S.  W.  1077. 

X.  POLICE  POWER  AND  REGULA- 
TIONS. 

(A)  Delegation,   Extent,  and  Exercise   of 

Power. 

<S=»589  (Mo.)  The  authority  for  the  enactment 
of  ordinances  relating  to  solicitation  of  prospec- 
tive purchasers  upon  the  sidewalk  must  arise 
from  the  exercise  of  the  police  power. — Ex  parte 
Lerner,  218  S.  W.  331. 

Whatever  is  contrary  to  public  policy  or  is 
inimical  to  the  public  interest  is  subject  to  the 
police  power. — Id. 

<g=»590  (Mo.)  The  state  has  delegated  to  cities 
the  police  power  to  be  exercised  in  the  preser- 
vation of  the  health,  safety,  welfare,  and  com- 
fort of  their  citizens.— Ex  parte  Lerner,  218  S. 
W.  331. 

<£=>594(1)  (Mo.)  Conformity  to  "constitutional 
and  statutory  requirements  is  as  necessary  to 
the  validity  of  penal  ordinances  as  to  ordinanc- 
es of  other  character. — Ex  parte  Lerner,  218 
S.   W.  331. 

(B)  Violation*  and  Enforcement  of  Hern- 

iations. 

<8=>639(2)    (MoApp.)  Charge    that    defendant 

Shysician  issued  a  prescription  for  a  narcotic, 
abit-forming  drug,  to  wit,  morphine,  without 
first  making  a  physical  examination  of  the  per- 
son for  disease,  injury,  or  deformity,  held  not 
sufficient  to  bring  the  offense  within  Ordinance 
22373  of  Kansas  City,  approved  March  26, 
1915,  f  2,  in  that  there  was  no  statement  of 
the  purpose  of  the  examination  required;  the 
examination  for  treatment  for  disease  forming 
an  exception  going  in  part  to  make  up  the  of- 
fense, and  therefore  necessary  to  be  pleaded. — 
Kansas  City  v.  Smith,  218  S.  W.  943. 
<S=>642(1)  (Ky.)  Under  Ky.  St.  {  3519,  pro- 
viding for  appeal  to  the  Court  of  Appeals  to 
test  the  validity  of  ordinances  of  fourth  class 
cities,  in  cases  where  fines  of  $20  or  less  are 
imposed  or  authorized,  that  court  has  juris- 
diction to  review  a  judgment  imposing  on  an 
express  company,  for  failure  to  pay  a  license 
tax,  a  fine  of  $20  in  each  of  five  cases,  where 
the  question  involved  is  the  validity  of  the 
license  tax  ordinance.— American  Ry.  Express 
Co.  v.  Commonwealth,  218  S.  W.  463. 

XI.   USE  AMD  REGULATION  OF  PUB- 
LIC PLACES,  PROPERTY, 
AND   WORKS. 

(A)  Street*  and  Otber  Public  War*. 

<8=66l(l>  (Mo.)  City  Charter  of  St.  Louis,  art 
1,  §  1,  els.  14,  23,  25,  and  26,  giving  the  city 
the  right  to  establish,  locate,  dedicate,  and  su- 
pervise the  highways  of  the  city,  and  clause  33, 
giving  city  authority  to  do  all  things  expedient 
for  promoting  and  maintaining  the  comfort, 
education,  morals,  police,  government,  health, 
welfare,  trade,  commerce,  or  manufactures  of  the 
city  or  its  inhabitants,  have  their  origin  in  the 
police  power  of  the  state,  and  authorize  the  city 
not  only  to  establish  and  improve  its  streets, 
but  to  prescribe  the  terms  and  conditions  upon 
which  they  may  be  used,  subject  only  to  the 
Constitution  and  laws  of  the  state  under  Const 
art.  9,  %  23— Ex  parte  Lerner,  218  S.  W.  331. 
<&=>706(6)  (Mo.App.)  In  an  action  by  a  street 
sweeper  for  personal  injuries,  whether  plaintiff 
was  standing  in  full  view  of  defendant,  who 
was  driving  an  automobile,  or  stepped  from  in 
front  of  a  car  directly  in  front  of  the  automo- 
bile, too  late  to  allow  defendant  to  stop  be- 


fore striking  him,  held  for  the  jury.— Latham  v. 
Harvey,  218  S.  W.  401. 

xn.  TORTS. 

(C)  Defect*  or  Obstructions  In  Street*  and 
Otber  Public  Ways. 

e=»805(l)  (Tex.Civ.App.)  If  a  pedestrian  knows 
of  an  obstruction  across  a  sidewalk,  and  fails 
to  use  ordinary  care,  and  is  injured  thereby, 
his  negligence  bars  recovery. — Butler  v.  City  of 
Conroe.  218  S.  W.  557. 

«=>82 1  (23)  (Tex.Civ.App.)  Negligence  of  pedes- 
trian, injured  by  falling  over  a  known  obstruc- 
tion across  the  sidewalks,  held  a  question  for  the 
jury.— Butler  v.  City  of  Conroe,  218  S.  W.  557. 
<8=>82l(26)  (Tex.Civ.App.)  A  question  of  negli- 
gence of  a  pedestrian  in  walking  on  a  sidewalk 
known  to  be  obstructed,  rather  than  in  the 
street,  held  for  the  jury. — Butler  v.  City  of  Con- 
roe, 218  S.  W.  557. 

€=822(5)  (Ky.)  An  instruction  which  absolved 
city  from  liability  if  catch  basin  cover,  the  claim- 
ed tilting  of  which  caused  plaintiff's  injuries, 
was  displaced  by  third  persons  immediately  be- 
fore injury  or  if  alleged  defect  in  the  support- 
ing lugs  would  not  cause  cover  to  tilt  held  sup- 
ported by  evidence.— Kingkad  v.  City  of  Coving- 
ton, 218  S.  W.  458.  » 

XIH.  FISCAL  MANAGEMENT,   PUB- 
LIC DEBT,  SECURITIES,  AND 
TAXATION. 

(O)  Bond*  and  Otber  Securities,  and  Sink- 
ing Fund*. 

*=»948(3)  (Ark.)  Where  bonds  were  issued  by 
the  directors  of  a  school  district  organized  un- 
der Acts  1909,  No.  321,  without  authority  of 
electors  as  required  by  statute,  the  act  of  the 
directors  was  ultra  vires,  and  the  bonds,  even 
in  the  hands  of  a  bona  fide  holder  for  value, 
were  void;  for  all  persons  dealing  with  pub- 
lic officials  must  take  notice  of  the  restrictions 
on  their  powers.— Rural  Special  School  Dist 
No.  30  v.  City  of  Pine  Bloff,  218  a  W.  661, 


See  Homicide. 


MURDER. 


MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  «=>640-670. 

MUTUALITY. 

See  Mines  and  Minerals,  <S=>58. 

NAMES. 

See  Evidence,  «=>353,  383;  Pleading,  «=»67. 
<8=>I6(3)  (Tex.Civ.App.)  Where  land  was  con- 
veyed to  "Sheldon  E.  Bell,"  and  there  appeared 
in  plaintiff's  chain  of  title  conveyance  by  "E. 
S.  Bell,"  the  initials  "E.  S.,"  even  though  both 
conveyances  were  of  great  antiquity,  cannot  be 
deemed  idem  sonans  with  the  name  "Sheldon 
E."— Dittman  v.  Cornelius,  218  S.  W.  109. 

NARCOTICS. 

See  Criminal  Law,  €=>485. 

NATIONAL  CONSCRIPTION  ACT. 

See  Homicide,  <S=»172. 

NEGLIGENCE. 

See  Action,  «J=»27;  Appeal  and  Error,  <8=>172, 
209.  882,  997,  1001,  1005,  1033,  1099,  1177 ; 
Bailment  «=12,  31;  Banks  and  Banking, 
®=54,  55,  148 ;  Cancellation  of  Instruments, 
<g=>18;  Carriers,  «=>134,  228 ;  Damages,  «=> 
101;  Druggists,  <S=>9,  10;  Estoppel,  «3=>96; 
Execution,  «=»245;  Highways,  <8=»178,  183, 
184  ;  Hospitals,  <8=>7,  8 ;  Innkeepers,  <©=>11 ; 
Master  and  Servant  ®=»85-332;    Mortgages, 
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<3=>458;  Municipal  Corporations,  «=>706, 
805-821,.  822;  Parent  and  Child,  «=»13; 
Physicians  and  Surgeons,  <J=*16,  18;  Rail- 
roads, <8=>275-480;  Street  Railroads,  <S=>99- 
117;  Telegraphs  and  Telephones,  €=>26%, 
27:  Trial,  «=>251,  263,  296;  Trusts,  «=» 
321;  Waters  and  Water  Courses,  <8=»179, 
195;   Witnesses,  *=»405. 

I.  ACTS  OK  OMISSIONS  CONSTITUT- 
ING NEGLIGENCE. 

(A)  Personal  Conduct  In  General. 

®=>6  (Tenn.)  One  not  a  beneficiary  of  a  stat- 
ute cannot  base  an  action  or  defense  on  its  vio- 
lation.—Carter  v.  Redmond,  218  S.  W.  217. 
<J=»6  (Tex.Oiv.App.)  One  who  negligently 
breaches  a  duty  imposed  upon  him  by  a  valid 
law  is  liable  to  a  person  injured  by  such  breach 
for  the  pecuniary  consequences  suffered  there- 
by.— Hess  v.  Denman  Lumber  Co.,  218  S.  W. 
162. 

<£=>I2  (Tenn.)  An  employe  of  defendant  in  un- 
loading a  tank  car  filled  with  gasoline  is  not 
negligent  in  that,  while  emptying  the  spout  at 
the  bottom  of  the  tank  into  a  tub,  he,  on  warn- 
ing of  blasting  of  rock  near  hy,  ran  around  the 
'  car  to  escape  danger,  and  in  his  absence  the 
tnb  overflowed,  and  the  overflow  was  ignited, 
and  the  fire  burned  plaintiffs'  building. — Moody 
v.  Gulf  Refining  Co.,  218  S.  W.  817. 

One  who  in  sudden  emergency  acts  according 
to  his  best  judgment,  or  who,  because  of  want 
of  time  in  which  to  form  a  judgment,  omits  to 
act  in  the  most  judicious  manner,  is  not  charge- 
able with  negligence. — Id. 

U.  PROXIMATE  CAUSE  OF  INJURY. 

4=356(3)  (Tex.)  It  is  essential  to  the  mainte- 
nance of  an  action  for  damages  for  personal 
injury,  founded  on  the  violation  of  a  statute, 
to  establish  not  only  the  violation,  but  that 
such  violation  was  the  proximate  cause  of  the 
injury.— Waterman  Lumber  Co.  v.  Bcatty,  218 
S.  W.  363. 

<£=>58  (Tenn.)  An  injury  that  is  the  natural 
and  probable  consequence  of  an  act  of  negli- 
gence is  actionable,  and  such  an  act  is  the 
proximate  cause  of  the  injury,  but  an  injury 
which  could  not  have  been  foreseen  nor  rea- 
sonably anticipated  as  the  probable  result  of 
an  act  of  negligence  is  not  actionable,  and  such 
an  act  is  either  the  remote  cause,  or  no  cause 
whatever,  of  the  injury.— Moody  v.  Gulf  Refin- 
ing Co.,  218  S.  W.  817. 

4=>62(3)  (Tenn.)  Where  boys,  knowing  in- 
flammable nature  of  gasoline,  in  the  short  ab- 
sence of  defendant's  employe,  who  did  not 
know  that  they  had  matches,  threw  lighted 
matches  in  pools  of  gasoline  on  the  ground,  oc- 
casioned by  unloading  a  tank  car,  and  thereby 
a  fire  was  started,  burning  plaintiffs'  buildings, 
the  act  of  the  boys  was  an  independent,  inter- 
vening cause,  for  which  defendant  was  not  li- 
able, conceding  its  negligence  in  permitting  the 
gasoline  to  escape.— Moody  v.  Gulf  Refining 
Co.,  218  S.  W.  817. 

III.  CONTRIBUTORY  NEGLIGENCE. 
(A)  Persons  Injured  in  General. 

9=»83  (Mo.App.)  Contributory  negligence  is  no 
defense  to  a  cause  of  action  based  solely  on 
the  humanitarian  rule.— Sothman  v.  Union 
Depot  Bridge  &  Terminal  R.  Co.,  218  S.  W. 
879. 

6=>83  (Tex.Civ.App.)  For  a  recovery  to  be  had 
under  the  doctrine  of  discovered  peril  it  must 
be  made  to  appear  that  the  injured  party  was 
in  a  position  of  imminent  danger,  and  that  de- 
fendant, or  those  noting  for  him,  discovered  the 
dangerous  situation  of  the  injured  party  in 
time  to  have  averted  the  injury  by  the  exer- 
cise of  proper  care.— Schaff  v.  Gooch,  218  S. 
W.  783. 


(D)    Comparative   Negligence. 

9=9 101  (Mo-App.)  Under  the  federal  Employ- 
ers' Liability  Act  (U.  S.  Comp.  St.  ff  8857- 
8665),  contributory  negligence  is  not  a  com- 
plete defense,  but  only  lessens  the  damage. — 
Lafever  v.  Pryor,  218  S.  W.  970. 

In  an  action  for  injuries  to  a  railroad  employ* 
within  the  federal  Emolovers'  Liability  Act  <V. 
S.  Comp.  St.  SS  8657-8665),  where  plaintiff's 
first  instruction  risked  his  whole  case  on  his 
not  having  been  guilty  of  contributory  negli- 
gence, a  following  instruction  on  the  measure 
of  damages,  predicated  on  the  jury's  finding 
plaintiff  had  not  been  guilty  of  contributory 
negligence,  being  conditioned  on  a  rinding  for 
plaintiff  "under  the  other  instructions  and  evi- 
dence," was  proper,  though  not  making  any 
reference  to  the  effect  of  contributory  negli- 
gence in  diminishing  damages.— Id. 

IV.  ACTIONS* 

(A)  Right  of  Action,  Parties,  Preliminary 
Proceeding-*,  and  Pleading-. 

<&=>II9(4)  (Ky.)  Plaintiff,  having  undertaken 
to  specifically  set  forth  the  negligent  acts  com- 
plained of,  cannot  prove  or  rely  upon  others- 
Pullman  Co.  v.  Pulliam,  218  S.  W.  1005. 

(B)  Evidence. 
<S=>I32(4).  (Tex.Civ.App.)  Evidence  of  other 
negligent  acts  on  the  part  df  plaintiff,  uncon- 
nected with  the  accident  involved,  is  inadmis- 
sible to  raise  an  inference  that  he  was  negli- 
gent at  the  time  of  the  accident. — American 
Automobile  Ins.  Co.  v.  Struwe,  218  S.  W.  534. 

(C)   Trial.  Judgment,  and  He-view. 

$=>I36(5)  (Tex.Civ.App.)  In  action  of  tort 
where  it  is  not  shown  with  absolute  certainty 
that  any  of  the  damage  sustained  was  caused  by 
defendant's  wrongful  acts,  but  where  it  is  shown 
with  reasonable  certainty  that  some  of  the  dam- 
age was  sustained  by  reason  thereof,  plaintiff 
is  entitled  to  have  jury  pass  on  the  evidence, 
consider  all  the  facts  and  circumstances  of  the 
case,  and  make  the  most  intelligent  and  proper 
estimate  which  the  nature' of  the  case  will  per- 
mit as  to  damages  resulting  from  defendant's 
act— Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Baker,  216 
S.  W.  7. 

©=•136(26)  (Ky.)  Where  the  facts  are  contro- 
verted, the  question  of  contributory  negligence 
is  for  the  jury.— Chesapeake  &  O.  Ry.  Co.  v. 
Salyers,  218  S.  W.  474. 

<@=>I4I  (9)  (Mo. Add.)  In  a  last  chance  case,  an 
instruction  "Then  your  verdict  must  be  for  the 
plaintiff  and  against  the  defendant,  and  this 
even  though  you  believe  the  plaintiff  to  have 
been  guilty  of  negligence  in  getting  into  such 
situation  of  peril.  Is  not  error. — Sethman  v. 
Union  Depot  Bridge  &  Terminal  R.  Co.,  218 
S.  W.  879. 

®=»I4I(12)  (Mo.App.)  Where  court  had  in- 
structed jury  as  to  what  they  must  find  before 
they  could  find  for  plaintiff,  an  instruction  that 
if  they  find  for  the  plaintiff  and  find  him  guilty 
of  contributory  negligence  they  will,  in  assessing 
his  damages,  etc.,  held  proper  under  federal  Em- 
ployers' Liability  Act  (U.  S.  Comp.  St.  H  8657- 
86(55).— Childeris  v.  Northern  Pac.  Ry.  Co., 
218  S.  W.  441. 

<g=>  1 4 1  (12)  (Mo.App.)  If  the  rule  of  dimin- 
ished damages  on  account  of  contributory  neg- 
ligence has  been  invoked  in  an  action  under 
federal  Employers'  Liability  Act  (U.  S.  Comp. 
St.  §§  8657-8665),  an  instruction  guiding  to 
their  proper  ascertainment  should  be  given.— 
Lafever  v.  Pryor,  218  S.  W.  970. 
<8=»I42  (Tex.Civ.App.)  A"  judgment  for  plain- 
tiff should  not  be  rendered,  where  the  jury  in 
answer  to  one  special  issue  found  that  plaintiff 
did  not  exercise  due  care,  and  in  answer  to 
another  special  issue  found  that  plaintiff  did 
exercise  due  care ;  the  two  answers  being  utter- 
ly inconsistent.— Texas  &  N.  O.  It.  Co.  v.  Hous- 
l  ton  Undertaking  Co.,  218  S.  W.  84. 
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NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes;   Common  Law,  4fc=>14. 

NEW  TRIAL 

See  Appeal  and  Error,  $=>181,  281,  301,  302, 
706,  719,  854,  870,  933,  957.  977,  981.  1177 ; 
Criminal  Law,  <8=»942-*58,  1092,  1099,  1111, 
1160. 

H.   GROUNDS. 

(D)   Disqualification   or   Misconduct  of  or 

Affecting;  Jury. 

<S=>55  (Mo.App.)  Though  juror  who  had  mar- 
ried a  niece  of  one  of  plaintiffs  should  under 
proper  challenge  have  been  excused  (Rev.  St 
1909,  i  7238),  defendant,  who  did  not  examine 
any  of  the  jurors  before  submitting  the  case  to 
them,  cannot  for  the  first  time  on  motion  for 
new  trial  raise  the  question  as  to  juror's  quali- 
fication; plaintiffs  attorney  not  having  asked 
the  juror  any  questions  that  would  have  dis- 
closed the  relationship.— Frank  Hart  Realty  Co. 
v.  Ryan,  218  S.  W.  412. 

(F)   Verdict  or  Finding;*  Contrary  to  Urn 

or  Evidence. 

♦=74  (Mo.App.)  Where,  in  an  action  for  as- 
sault, the  jury  found  for  plaintiff,  but  also 
found  that  he  had  sustained  no  actual  damage, 
and  assessed  merely  punitive  damages,  the 
court  should  have  sent  the  jury  back,  with  in- 
structions to  return  a  proper  verdict,  and,  fail- 
ing to  do  this,  should  have  granted  a  new  trial. 
— Line] strom  v.  Kansas  City  Southern  Ry.  Co., 
218  S  W  936 

«=»77(1)  (Tex!Civ.App.)  It  is  the  province  of 
the  jury  to  find  the  facts,  and  they  have  no  con- 
cern with  the  legal  effect  of  their  findings,  and 
a  new  trial  should  not  be  granted  under  Rev. 
St.  1911,  art.  2021,  on  affidavit  by  the  jurors 
that  they  did  not  understand  the  legal  result  of 
their  verdict— Ellerd  v.  Ferguson,  218  S.  W. 
605. 

(H)'  Newly    Discovered    Evidence. 

®=>99  (Ark.)  Motions  for  new  trial  for  newly 
discovered  evidence  are  addressed  to  the  sound 
legal  discretion  of  the  trial  court.— Hinkle  v. 
Lasslter,  218  S.  W.  825. 

€=>99  (Mo.App.)  The  granting  of  a  new  trial 
on  the  ground  of  newly  discovered  evidence  rests 
largely  in  the  discretion  of  the  trial  court. — 
Osterman  v.  St.  Louis  Fish  &  Oyster  Co.,  218 
S.  W.  410. 

<8=>I03  (Mo.App.)  The  denial  of  a  new  trial 
requested  on  the  ground  of  newly  discovered  evi- 
dence was  not  an  abuse  of  discretion  where  such 
evidence  was  largely  immaterial. — Osterman  v. 
St.  Louis  Fish  &  Oyster  Co.,  218  S.  W.  410. 

IH.  PROCEEDINGS    TO    PROCURE 
NEW  TRIAL. 

<&=»II0  (Mo.App.)  Where  the  verdict  was  con- 
tradictory in  an  action  for  assault,  in  that  it 
found  the  issues  for  plaintiff,  but  further  found 
that  there  was  no  actual  damages,  and  assess- 
ed merely  punitive  damages,  the  court  could 
set  it  aside,  and  grant  a  new  trial,  without  any 
motion  being  filed.— Lindstrom  v.  Kansas  City 
Southern  Ry.  Co.,  218  S.  W.  936. 
*»)M  (Ark.)  A  motion  for  a  new  trial  for 
newly  discovered  evidence  is  not  sufficient 
where  it  fails  to  state  facts  showing  that  due 
diligence  was  used  to  discover  and  produce  the 
evidence  at  trial.— Hinkle  v.  Lassiter,  218  S. 
W.  825. 

<^=»I43  (4)  (Tex.Civ.App.)  Verdict  of  a  jury 
cannot  be_  impeached  on  motion  for  new  trial 
by  affidavits  of  the  jurors  that  there  was  a  mis- 
take entering  into  the  verdict.— Ellerd  t.  IPer- 
guson,  218  S.  W.  605. 

NONRESIDENCE. 

See  Executors  and  Administrators,  ®=»519. 


NONSUIT. 

See  Dismissal  and  Nonsuit. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Counties,  $cs>178;  Criminal  Law,  <&=» 
1087  ;«  Evidence,  «=»72 ;  Execution,  <8=»221, 
245 ;  Husband  and  Wife,  «=>187 ;  Injunction, 
«=187;  Insurance,  ®=»310,  534,  535,  539, 
612;  Judgment,  <g=»ll;  Landlord  and  Ten- 
ant, ®=>86,  94 ;  Lis  Pendens,  <@=>13 ;  Mines 
and  Minerals,  «=>6,  81 ;  Principal  and  Agent 
«=>177,  181;  Principal  and  Surety,  4S=»86; 
Receivers,  <g=>35;  Sales.  <g=»285;  Statutes, 
«=>61j  Taxation,  <g=»482,  629;  Telegraphs 
and  Telephones,  <8=>38;  Vendor  and  Pur- 
chaser, <8=»231,  265. 

NOVATION. 

$=»l  (Tex.Civ.App.)  Novation  is  effocted  by  the 
substitution  of  a  new  obligation,  between  the 
same  parties,  with  the  intention  to  extinguish 
the  old  one,  or  by  the  substitution  of  a  new 
debtor  with  the  intention  to  release  the  old  one, 
or  by  the  substitution  of  a  new  creditor  with 
the  intention  to  transfer  the  rights  of  the  old 
one  to  him.— Meador  v.  Rudolph,  218  S.  W. 
520. 

®=>5  (Tex.Civ.App.}  Where  purchaser  and 
broker,  whose  commission  purchaser  had  agreed 
to  pay,  entered  into  a  new  contract  pursuant  to 
which  the  amount  of  the  commission  was  de- 
posited in  a  bank  to  broker's  credit,  to  be  paid 
to  broker  by  bank  on  a  certain  contingency, 
the  new  contract  extinguished  the  old  and  sub- 
stituted the  bank  as  the  debtor;  broker's  cause 
of  action  for  the  commission  thereafter  being 
against  bank  and  not  purchaser.— Meador  v.  Ru- 
dolph, 218  S.  W.  620. 

<&=»7  (Tex.Civ.App.)  It  is  not  essential  that 
assent  to  the  acceptance  of  the  terms  of  novation 
be  shown  by  express  words,  but  the  same  may 
be  implied  from  the  words  and  the  circumstances 
and  the  conduct  of  the  parties.— Meador  v.  Ru- 
dolph, 218  S.  W.  520. 

NUISANCE. 

See  Assault  and  Battery,  <S=»24-39;  Counties, 
<8=>141 ;   Highways,  «=»187,  192,  198,  207. 

!  PRIVATE  NUISANCES. 

(A)  Nature  of  Injury,  and  Liability  There- 
for. 

<©=>5  (Mo.App.)  While  one  has  the  right  to  the 
exclusive  dominion  of  his  property  and  the 
right  to  enjoy  it  for  all  purposes  for  which 
such  property  is  customarily  enjoyeu,  yet  the 
use  must  be  reasonable  and  such  as  will  not 
materially  and  prejudicially  affect  the  rights  of 
others.— Magel  v.  Gruetli  Benev.  Soc.  of  St. 
Louis,  218  S.  W.  704. 

(O)  Abatement   and    Injunction. 

9=333  (MoApp.)  In  a  suit  by  property  owners 
to  enjoin  the  use  of  bowling  alleys  and  shower 
baths  in  an  adjoining  building  as  a  nuisance, 
held,  under  the  evidence,  that  the  manner  in 
which  the  bowling  alleys  were  conducted  and 
constructed  constituted  a  nuisance,  and  that 
by  the  expenditure  of  $600  the  nuisance  could 
be  entirely  abated.— Magel  v.  Gruetli  Benev. 
Soc.  of  St.  Louis,  218  S.  W.  704. 
<g=35  (Mo.App.)  In  a  suit  to  enjoin,  as  a  nui- 
sance, the  maintenance  of  bowling  alleys, 
where  the  evidence  discloses  that  the  nuisance 
can  be  abated  by  the  expenditure  of  $600,  the 
defendant  will,  before  a  perpetual  injunction  is 
granted,  be  given  the  opportunity  of  abating  the 
nuisance  by  changing  construction  of  its  bowl- 
ing alleys.— Magel  v.  Gruetli  Benev.  Soc.  of  St 
Louis,  218  S.  W.  704. 
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(Mo.App.)  In  a  suit  by  propeuy  owners 
to  enjoin  tbe  use  of  bowling  alleys  and  sbower 
baths  in  an  adjoining  building  as  a  nuisance, 
held,  decree  was  not  sufficiently  specific,  where 
it  did  not  order  defendants  to  cease  the  use  of 
baths  so  as  to  expose  their  nude  bodies  to  the 
view  of  any  one  on  plaintiff's  premises,  and  did 
not  enjoin  use  of  loud,  boisterous,  and  indecent 
language  while  using  the  baths. — Magel  v. 
Gruetli  Benev.  Soc.  of  St.  Louis,  218  S.  W. 
704. 

NURSING. 

See  Damages,  «=>43,  101,  135 ;  Work  and  La- 
bor, <fc=»7. 

OFFICERS. 

See  Attorney  General;  Banks  and  Banking, 
<8=»54,  55,  61;  Corporations,  «=>306,  320, 
397,  400,  406,  407,  414.  426,  429,  432,  668; 
Counties,  «s=>79,  82,  165 ;  Criminal  Law,  €=> 
322;  District  and  Prosecuting  Attorneys; 
Drains,  Q=»17;  Evidence,  <8=83;  Highways, 
<8=>92,  207;  Injunction,  ®=>76;  Judges; 
Justices  of  the  Peace ;  Libel  and  Slander,  €=> 
10,  48;  Mandamus,  <8=>64,  72;  Municipal 
,  Corporations,  <8=>162,  164,  183;  Receivers; 
Schools  and  School  Districts,  «=>48,  91,  103 ; 
States,  <3=»43;    Towns,  <&=>27. 

I.  APPOINTMENT,  QUALIFICATION, 
AND  TENURE. 

tO   EHirlbUttT    and    Qualification. 

$=>30  (Tex.Civ.App.)  That  one  is  city  assessor 
and  collector  when  appointed  assessor  and  col- 
lector for  a  school  district  is  no  impediment  to 
taking  the  district  office,  though  because,  under 
the  Constitution,  two  offices  may  not  be  held, 
acceptance  thereof  may  vacate  the  city  office.— 
Welder  v.  Sinton  Independent  School  Diet.,  218 
S.  W.  106. 

m.  RIGHTS,  POWERS,  DUTIES.  AND 
LIABILITIES. 

<J=»94  (Mo.App.)  The  salary  is  attached  to  and 
depends  upon  the  legal  title  to  a  public  office, 
and  the  de  jure  claimant  is  entitled  to  the  sal- 
ary, though  he  has  not  occupied  the  office  or 
performed  the  duties  thereof.— Luth  v.  Kan- 
sas City,  218  S.  W.  901. 

€=»9S  (Mo.)  Compensation  is  an  incident  to  the 
title -to  an  office,  and  it  belongs  to  the  de  jure 
officer  who  may,  upon  establishing  his  title 
thereto,  recover  the  fees  for  the  game  from  a 
de  facto  officer  who  has  received  them. — State 
ex  reL  Abington  v.  Reynolds,  218  S.  W.  334. 

OIL 

See  Cancellation  of  Instruments,  "S=»37;  Mines 
and  Minerals,  <S=>58,  59,  81. 

ORCHARDS. 

See  Larceny,  «=>1,  88. 

OVERSEERS. 

See  Highways,  €=>92. 

PARENT  AND  CHILD. 

See  Criminal  Law,   €=»1032;    Damages,   <J=» 

43,  135;   Death,  «=»31,  58,  77,  95;   Divorce, 

<S=144;   Guardian  and  Ward;   Husband  and 

Wife,  <8=»302;   Infants;   Trial,  <g=»252. 

<g=5(l)  (Mo.App.)  Showing    that    as     against 

plaintiff  and  defendant  attached  corn  belonged 

to  tbe  minor  son  of  interpleader,  a  widow,  and 

was  the  result  of  his  work  in  helping  her  while 

he   was  living  at   home,   entitled   her,   as  the 

bead  of  the  family,  thereto,  in  the  absence  of 

evidence  that  he  had  been  emancipated. — Yates 

v.  Brown,  218  S.  W.  895. 

<8=I3(1)  (Mo.App.)  Tbe  owner  of  a  pleasure 
automobile  for  the  use  of  his  family  is  not 
liable  for  the  negligent  operation  thereof  by 
bis  son,  an  experienced  driver,  for  the  son's 


own  pleasure,  and  not  in  any  wise  as  the  agent 
for  the  father  or  upon  the  father's  business.— 
Buskie  v.  Januchowsky,  218  S.  W.  696. 
«=I7(2)  (Tex.Cr.App.)  To  show  guilt  of  of- 
fense of  desertion  of  wife  and  children,  denounc- 
ed by  Vernon's  Ann.  Pen.  Code  1916,  arts.  640a- 
640f,  it  must  appear  that  defendant  deserted, 
neglected,  or  refused  to  provide  for  his  wife 
and  children  under  16,  that  his  conduct  was 
willful  and  without  justification,  and  that  wife 
and  children  were  in  destitute  and  necessitous 
circumstances. — Mercardo  v.  State,  218  S.  W. 
491. 

The  term  "willful,"  as  used  in  Vernon's  Ann. 
Pen.  Code  1916,  arts.  640a-640f,  denouncing  the 
willful  desertion  of  wife  and  children  under  16 
without  justification,  means  not  only  with  evil 
intent  and  malice,  but  also  implies  a  set  pur- 
pose or  design ;  "justification"  meaning  a  suf- 
ficient lawful  reason  why  a  person  did  or  did 
not  do  the  thing  charged. — Id. 
®=>I7(5)  (Tex.Cr.App.)  Information,  charging 
desertion  of  infant  children  in  violation  of  Ver- 
non's Ann.  Pen.  Code  1916,  %  640a,  without  al- 
leging the  children  to  be  in  destitute  and  neces- 
sitous circumstances,  held  fatally  defective. — 
Woodard  v.  State,  218  S.  W.  760. 
«=»I7(6)  (Tex.Cr.App.)  When  the  testimony  in 
a  prosecution  for  violation  of  Vernon's  Ann. 
Pen.  Code  1916,  arts.  640a-640f,  for  willful 
failure  or  refusal  to  provide  for  wife  and  chil- 
dren, shows  that  defendant  husband  did  not  de- 
sert the  wife  but  that  she  turned  from  him, 
and  that  he  did  not  neglect  or  refuse  to  provide 
for  her  or  her  children  but  gave  them  most  of 
his  earnings,  while  at  the  time  alleged  they 
were  not  in  distress  but  had  house  rent  paid 
and  money,  conviction  is  against  the  law  and 
the  evidence,  and  will  be  reversed.— Mercardo 
v.  State,  218  S.  W.  491. 

PARTIES. 

For  parties  on  appeal  and  review  of  rulings  as 
to  parties,  see  Appeal  and  Error. 

For  parties  to  particular  proceedings  or. instru- 
ments, see  also  the  various  specific  topics. 

IH.  NEW  PARTIES  AND  CHANGE  OF 
PARTIES. 

<8=>39  (Ky.)  Under  Civ.  Code  Prac.  |  29,  in  an 
action  to  recover  land  in  the  possession  of  de- 
fendant, his  wife,  having  asserted  her  right  and 
title  to  the  property,  was  properly  allowed  to 
intervene.— Craddock  v.  Barnett,  218  S.  W.  252. 
4=356  (Tex.Civ.App.)  Where  plaintiff  sued  a 
liquor  company  for  the  price  of  a  saloon  busi- 
ness and  it  interpleaded  W.  and  wife  on  a  note 
given  for  the  price  of  such  business  and  dis- 
claimed any  interest  in  the  note  or  amount 
due,  plaintiff  was  properly  permitted,  after  cit- 
ing W.  and  wife,  to  amend  and  assert  a  cause 
of  action  against  them  on  the  note. — Wahl  v. 
Ramsey,  218  S.  W.  559. 

V.   DEFECTS,  OBJECTIONS,  AND 
AMENDMENT. 

€=96(5)  (Ky.)  An  agreed  order,  in  an  action 
for  rent  and  the  possession  of  land,  that_  the 
material  affirmative  allegations  in  the  petition 
of  the  wife  of  defendant  to  be  made  a  party 
were  controverted  of  record,  etc.,  was  a  waiver 
of  the  requirement  that  such  intervening  pe- 
tition be  verified,  and  that  she  be  made  a  par- 
ty to  the  suit  by  order,  as  required  by  Civ.  Code 
Prac  §  29.— Craddock  v.  Barnett,  218  S.  W. 
252. 

PARTITION. 

See  Acknowledgment,  €=>41 ;  Appeal  and  Er- 
ror, <8=>733. 

II.   ACTIONS   FOR    PARTITION. 

(B)   Proceeding-"    and    Relief. 
<g=»77(3)  (Ky.)  Under  Ky.   St.  1915,  {  1403, 
subsec.  6,  where  the  home  jointly  occupied  by 
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widow  and  children  of  deceased  by  a  prior"  mar- 
riage was  sold  for  debt,  and  thereafter  no 
home  was  maintained  by  the  widow  and  the 
unity  of  the  family  no  longer  existed,  and  the 
property  was  such  that  it  could  not  be  divided 
in  kind,  chancellor,  in  suit  to  settle  estate,  on 
finding  ownership  in  widow  and  children,  did 
not  err  in  ordering  a  sale  of  the  property  and 
an  equal  division  of  the  proceeds.— Landrum  v. 
Landrum,  218  S.  W.  717. 
«=»77(4)  (Ky.)  A  petition,  stating  that  "said 
four  tracts  of  land  are  in  their  (devisees')  pos- 
session, and  cannot  be  divided  between  them  un- 
der and  in  accordance  with  and  so  as  to  meet 
the  requirements  of  the  last  will  of  said  de- 
cedent without  materially  impairing  the  value 
of  said  lands,  and  without  materially  impairing 
the  interests  of  each  of  the  plaintiffs  therein," 
was  sufficient  compliance  with  Civ.  Code  Prac 
f  490,  subsec.  2,  relating  to  partition  of  land. — 
Shaw  v.  Grimes,  218  S.  W.  447. 

Before  a  court  orders  a  sale  of  real  property 
in  which  infants  have  an  interest  for  partition, 
the  necessity  of  the  sale — that  is,  the  indivisi- 
bility of  the  property— must  affirmatively  ap- 
pear.— Id. 

Testimony  by  two  witnesses  that  the  land 
cannot  be  divided  without  impairing  its  value, 
contradicted  by  one  witness,  is  not  a  sufficient 
showing  of  indivisibility  to  authorize  sale  for 
partition  among  three  owners  of  a  large  tract 
purchased  as  four  separate  farms. — Id. 
«S=>II6(1)  (Ky.)  If  plaintiff  had  purchased  his 
sister's  interest  in  their  deceased  father's  land, 
any  title  or  claim  of  title  be  might  have  to  her 
share  was  destroyed  by  a  judgment  in  a  parti- 
tion suit  giving  the  share  of  such  sister,  then 
deceased,  to  the  sister's  minor  daughter,  since 
plaintiff  should  have  asserted  his  rights  in  such 
suit.— Bush  v.  Combs,  218  S.  W.  711. 

PARTNERSHIP. 

See  Appeal  and  Error,  <g=>183,  1036,  1177; 
Assignments  for  Benefit  of  Creditors,  €=>335 : 
Banks  and  Banking,  <©=179,  261 ;  Bills  and 
Notes,  «=»371;  Evidence,  <S==>432;  Payment, 
«=»73. 

I.  THE  RELATION. 
(A)  Creation  and  Requisites. 

€=>9(2)  (Mo.App.)  Where  plaintiff,  a  wholesale 
liquor  dealer,  and  defendant,  a  retail  liquor 
dealer,  entered  into  a  contract  whereby  plain- 
tiff was  to  furnish  money  to  discharge  certain 
indebtedness  and  to  operate  a  saloon  business, 
to  be  reimbursed  out  of  the  proceeds,  defendant 
to  work  as  a  bartender  at  a  fixed  salary,  plain- 
tiff to  have  full  control  of  the  management  and 
to  receive  50  per  cent,  of  the  net  profits,  such 
contract,  construed  in  the  light  of  surrounding 
circumstances,  held  to  create  a  partnership  be- 
tween plaintiff  and  defendant  in  the  conduct  of 
the  saloon.— Hindman  v.  Secoy,  218  S.  W.  416. 
<S=>II  (Mo.App.)  Where  parties  agree  to  share 
the  profits  of  business  without  mentioning  the 
losses,  such  fact  will  not  prevent  the  existence 
of  a  partnership.— Hindman  v.  Secoy,  218  S.  W. 
416. 

4=>20  (Mo.App.)  The  existence  of  a  partnership 
is  a  question  of  intention,  and  each  case  is  de- 
termined on  its  own  facts,  and  when  there  is 
no  specific  contract  of  partnership  a  court  will 
look  to  the  entire  transaction  and  from  that, 
construed  in  the  light  of  surrounding  circum- 
stances, determine  the  intention  of  the  parties, 
which  will  be  controlling.— Hindman  v.  Secoy, 
218  S.  W.  416. 

(C)  Evidence. 

4=>47  (Mo.App.)  As  between  the  parties,  par- 
ticipation in  the  profits  of  a  business  raises  the 
presumption  of  the  existence  of  a  partnership. — 
Hindman  v.  Secoy,  218  S.  W.  416. 
®=>53  (McApp.)  As  between  the  parties,  par- 
ticipation in   the  profits  of  a  business  raises 


the  presumption  of  the  existence  of  a  partner- 
ship, and  is  prima  facie  evidence  thereof. — Hind- 
man v.  Secoy,  218  S.  W.  416. 
<©=55  (Tex.Civ.App.)  In  suit  on  notes  signed 
"Beaumont  Cadillac  Company,  per  H.  D.  Ellis, 
Manager,"  held,  that  court  properly  found  that 
said  company  defendant  was  a  branch  of  de- 
fendant corporation  and  not  a  partnership  com- 
posed of  said  Ellis  and  two  others. — Guaranty 
Bank  &  Trust  Co.  v.  Beaumont  Cadillac  Co.,  218 
S.  W.  638. 

«=>56  (Tex.CivApp.)  Evidence  held  not  to 
show  existence  of  a  partnership  by  estoppel. — 
Guaranty  Bank  &  Trust  Co.  v.  Beaumont 
Cadillac  Co.,  218  S.  W.  638. 

II.  THE   FIRM,  ITS  NAME,  POWERS. 
AND  PROPERTY. 

4=968(1)  (Ark.)  Where-  plaintiff  conveyed  to 
a  partnership  composed  of  himself  and  defend- 
ant, the  property  became  partnership  assets, 
the  recited  consideration,  if  not  paid,  became  a 
partnership  liability,  and  plaintiffs  remedy  was 
in  an  adjustment  of  the  copartnership  accounts, 
either  by  mutual  agreement  between  himself  and 
defendant,  or  by  decree  in  an  appropriate  ac- 
tion instituted  by  him  for  that  purpose. — Green 
v.  Mulkey,  218  S.  W.  201. 
4=»69  (Tex.CivApp.)  Where  partners  in  rais- 
ing a  crop  of  broom  cqrn,  after  giving  the  land- 
lord his  share,  divided  such  crop,  one  of  them 
selling  his  own  share,  the  other  partner,  despite 
a  secret  agreement  that  there  was  a  charge  on 
his  share  is  favor  of  bis  former  partner  until 
certain  debts  were  paid,  could  mortgage  his 
share  of  the  corn  to  a  bank  as  security  for  his 
personal  debt,  the  crop  being  no  longer  partner- 
ship property. — Edwards  v.  Commercial  Union 
Assur.  Co.,  218  S.  W.  87. 

m.   MUTUAL  RIGHTS,   DUTIES.   AND 
LIABILITIES  OF  PARTNERS. 

(A)   Firm  Property  and  Business. 

<£=>76  (Ky.)  Partnership  contract  prohibiting 
partners  from  selling  their  interests  without 
first  offering  them  to  other  partners  did  not 
preclude  a  partner  from  pledging  his  interest 
to  secure  a  debt  without  first  offering  his  in- 
terest to  other  partners.— Power  Grocery  Co. 
v.  Hinton,  218  S.  W.  1013. 

A  certificate  evidencing  a  partner's  interest 
in  partnership  business  under  contract  enti- 
tling a  partner  to  sell  his  interest  without  there- 
by dissolving  the  partnership  is  not  negotiable 
by  delivery. — Id. 

An  assignment  of  partner's  interest  in  part* 
nership  effected  by  delivery  of  certificate  evi- 
dencing such  interest  and  relinquishment  of  the 
control  with  intention  to  vest  assignee  with  a 
present  interest  not  to  be  enjoyed  until  a  future 
time  may  be  made  by  parol  and  amounts  to  an 
equitable  assignment  of  the  interest  for  the 
purpose  for  which  it  was  assigned  when  accom- 
panied by  any  act  or  declaration  making  it  an 
appropriation  of  the  interest. — Id. 
<S=»84  (Ky.)  Where  plaintiff  and  defendants 
entered  into  a  partnership  agreement  for  the 
purchase  and  sale  of  cattle  providing  that  de- 
fendants were  not  to  charge  any  commissions 
at  a  certain  point  where  the  cattle  were  to  be 
sold,  and  that  they  were  to  bear  the  expenses  at 
the  selling  end  of  the  line,  defendants  were  liable 
for  half  of  the  commissions  on  the  sale  of  the 
cattle  at  other  points,  notwithstanding  that  the 
contract  did  not  in  terms  provide  that  commis- 
sion should  be  paid  on  cattle  so  sold.— Bower  & 
Bower  v.  Collinsworth,  218  S.  W.  455. 

Where  a  contract  between  plaintiff  and  de- 
fendants provided  that  plaintiff  was  to  pur- 
chase cattle  for  defendants  to  sell,  plaintiff  to 
bear  the  ordinary  expenses  of  buying,  herding, 
and  driving  the  cattle  to  the  shipping  point  in- 
cluding their  feed  and  bedding,  expenses  of 
pasturage  to  fit  the  cattle  for  market  were  not 
such  expenses  as  were  included  in  the  contract. 
-Id. 
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4~»86  (Ky.)  Where  a  partnership  contract  pro- 
vided for  equal  payment  pf  profits  on  the  sale 
of  certain  cattle,  and  defendants'  agent  made 
an  authorized  settlement  with  a  customer  who 
was  claiming  one-half  of  the  profits  of  a  certain 
sale,  to  accept  one-third  of  such  profits",  plain- 
tiff was  entitled  to  only  one-half  of  the  remain- 
ing two-thirds,  and  judgment  for  more  was  er- 
roneous.—Bower  &  Bower  v.  Collinsworth,  218 
S.  W.  455. 

4=86  (Ky.)  Where  an  action  for  the  recovery 
of  lands  was  within  the  scope  of  a  partnership 
contract  of  attorneys,  one  of  the  partners,  who 
was  not  a  party  to  the  contract  in  which  his 
copartner  was  engaged,  is  entitled  to  share  in 
the  profits.— Charles  v.  Whitt,  218  S.  W.  994. 

(C)   Actions  Between  Partners. 

«=»  1 04  (Mo.App.)  Where  plaintiff,  a  wholesale 
liquor  dealer,  entered  into  a  partnership  con- 
tract with  defendant,  a  saloon  keeper,  under 
which  plaintiff  had  authority  to  conduct  the 
business  and  pay  bills,  his  failure  to  appropri- 
ate money  from  the  partnership  funds  to  pay 
certain  bills  included  within  the  contract  could 
not  destroy  its  effect  as  a  partnership,  and  his 
remedy  to  recover  such  items  paid  by  him  per- 
sonally was  not  in  attachment  but  in  equity 
for  an  accounting.— Hindman  v.  Secoy,  218  S. 
W.  416. 

<£=>I08  (Ark.)  Where  plaintiff  conveyed  to  a 
partnership  composed  of  himself  and  defendant, 
the  property  became  partnership  assets,  the  re- 
cited consideration,  if  not  paid,  became  a 
partnership  liability,  and  plaintiffs  remedy  was 
in  an  adjustment  of  the  copartnership  accounts, 
either  by  mutual  agreement  between  himself 
and  defendant,  or  by  decree  in  an  appropriate 
action  instituted  by  him  for  that  purpose.— 
Green  v.  Mulkey.  218  S.  W.  201. 
<£pz>\20  (Ky.)  Where  a  partnership  contract 
provided  for  equal  division  of  certain  profits 
on  the  sale  of  cattle,  and  plaintiff  sued  on  cer- 
tain specific  transactions  and  not  for  settlement 
of  the  partnership,  his  recovery  must  be  confined 
to  those  transactions  and  should  not  embrace 
transactions  not  specifically  pleaded. — Bower  & 
Bower  v.  Collinsworth,  218  S.  W.  455. 
<S=>I2I  (Ky.)  Where  plaintiff  and  defendants 
entered  into  a  partnership  for  the  purchase  and 
sale  of  cattle,  evidence  held  to  show  that  de- 
fendants were  to  bear  the  expenses  at  the  Belling 
end  of  the  line  and  not  charge  any  commission 
there,  and  hence  could  not  charge  the  partner- 
ship for  yardage,  feed,  and  bedding  of  the  cat- 
tle at  that  point,  and  plaintiff  might  recover 
from  defendants  one-half  of  the  sum  so  charg- 
ed.—Bower  &  Bower  v.  Collinsworth,  218  S. 
W.  455. 

<©=>I2I  (Mo.App.)  Where  plaintiff,  a  wholesale 
liquor  dealer,  and  defendant,  a  retail  liquor 
dealer,  entered  into  a  contract  whereby  plaintiff 
was  to  furnish  money  to  discharge  certain 
indebtedness  and  to  operate  a  saloon  business, 
to  be  reimbursed  out  of  the  proceeds,  defendant 
to  work  as  a  bartender  at  a  fixed  salary  and 
plaintiff  to  have  full  control  of  the  management 
and  to  receive  50  per  cent,  of  the  net  profits, 
evidence  held  to  show  that  a  bill  for  liquors 
sold  defendant,  an  electric  light  account,  and 
the  amount  of  a  judgment  in  favor  of  third  par- 
ty against  defendant  paid  by  plaintiff  were  in- 
cluded in  the  contract,  and  that  the  parties  op- 
erated thereunder.— Hindman  v.  Secoy,  218  S. 
W.  416. 

IV.   BIGHTS   AND    LIABILITIES   AS 
TO   THIRD  PERSONS. 

(A)    Representation    of   Firm    by    Partner. 

<8=»  1 25  (Ky.)  Generally  partners  are  agents 
for  each  other,  and  each  is  bound  by  the  act  of 
the  other  when  the  act  is  within  the  scope  of 
the  partnership  purposes  and  business. — Power 
Grocery  Co.  v.  Hinton,  218  S.  W.  1013. 
«=>I46<3)  (Ky.)  The  execution  of  notes  for 
the  accommodation  of  another  or  the  accept- 


ance and  indorsement  of  the  accommodation 
paper  of  another  is  not  within  the  powers  of 
a  partner,  and  a  partner  is  not  authorized,  in 
the  absence  of  a  contract  or  special  authority, 
to  execute  such  paper  for  the  partnership. — 
Power  Grocery  Co.  v.  Hinton,  218  S.  W.  1013. 
<8=(55  (Ky.)  B.,  having  made  an  individual 
contract  for  sale  of  lumber  to  defendant,  and 
thereunder  delivered  not  only  his  own  lumber, 
but  also  lumber  belonging  to  himself  and  M.  as 
partners,  being  permitted  by  M.  to  treat  it  as 
his  own,  defendant  was  not  accountable  to  the 
partnership  for  the  partnership  timber,  though, 
treated  separately,  it  was  not  fully  paid  for ;  B., 
who  had  become  insolvent,  having  been  paid 
enough  to  cover  all  the  timber,  treated  as  one 
account— Matney  v.  Ironton  Lumber  Co.,  218 
S.  W.  245. 

Evidence  held  to  show  that  M.  acquiesced  in, 
if  he  did  not  agree  to,  B.  treating  as  his  own 
individually  lumber  belonging  to  them  as  part- 
ners, in  filling  his  individual  contract  for  sale 
of  lumber  to  defendant. — Id. 

(C)   Application    of   Aaaeta    to    Liabilities. 

<S=»I76  (Ky.)  Where  managing  partner  exe- 
cuted accommodation  note  for  benefit  of  an- 
other partner  and  paid  note  out  of  partnership 
assets  without  knowledge  or  consent  of  other 
members  of  the  firm  giving  the  other  members 
a  Hen  for  loss  sustained  upon  partnership  in- 
terests of  both  partners,  and  where  creditor  of 
partner  for  whose  benefit  note  was  executed 
also  had  a  lien  upon  such  partner's  partnership 
interest,  the  other  members  of  the  partnership 
should  be  required  to  exhaust  their  remedies 
against  the  managing  partner  before  proceed- 
ing against  the  interest  of  the  partner  for 
whose  benefit  note  was  executed,  since  as  be- 
tween two  innocent  persons  the  one  must  suffer 
who  by  his  acts  or  laches  has  made  a  loss  pos- 
sible.—Power  Grocery  Co.  v.  Hinton,  218  S.  W. 
1013. 

fl=s»  1 80  (Ky.)  A  partner  has  an  equity  which 
he  is  entitled  to  enforce  and  which  a  firm  credi- 
tor may  enforce  by  a  kind  of  subrogation  to  the 
equity  of  the  partner  and  which  entitles  him  to 
require  the  partnership  liabilities  paid  out  of 
the  firm  assets  unless  the  partner  waives  the 
right  before  tie  interest  of  a  partner  in  the 
firm  can  be  applied  to  the  payment  of  his  in- 
dividual creditors. — Power  Grocery  Co.  ▼.  Hin- 
ton, 218  S.  W.  1013. 

<S=3l82  (Ky.)  Upon  a  settlement  of  the  ac- 
counts of  a  partnership  a  creditor  partner  has 
a  lien  upon  the  strafe  of  his  debtor  copartner 
for  any  claim  or  balance  to  which  he  is  entitled 
which  is  incident  to  or  grew  out  of  the  partner- 
ship business,  but  this  lien  does  not  exist  for  a 
claim  which  grew  out  of  a  transaction  outside 
the  partnership  scope  and  business. — Power 
Grocery  Co.  v.  Hinton,  218  S.  W.  1013. 
<8=>I83(2)  (Tex.Civ.App.)  Where  a  crop  of 
broom  corn  was  raised  bjr  a  partnership,  and 
after  the  landlord  was  paid  his  share  the  two 
partners  divided  the  remainder  of  the  crop,  each 
share  became  the  invidual  property  of  the  part- 
ner taking  it.  and  one  could  mortgage  his  share 
as  security  tor  a  loan,  and  insure  it  for  the 
benefit  ,of  the  mortgagee  bank,  which  could 
transfer  its  interest  to  a  third  person  who  paid 
the  partner's  debt  to  it  this  despite  any  se- 
cret agreement  between  the  partners  that  the 
mortgaging  partner's  share  should  be  subject 
to  a  charge  for  sums  due  in  favor  of  the  other 
partner,  so  that  the  insurance  .money  on  loss 
was  properly  payable  to  the  third  person  who 
discharged  the  debt. — Edwards  v.  Commercial 
Union  Assur.  Co.,  218  S.  W.  87. 
®=  183(6)  (Ky.)  Where  managing  partner  ex- 
ecuted partnership  note  for  accommodation  of 
another  partner  and  paid  note  out  of  partner- 
ship assets  without  the  knowledge  or  consent 
of  the  other  members  of  the  partnership  to 
bona  fide  holder,  such  other  members  of  the 
partnership  had  a  lien  upon  the  partnership  in- 
terest of  partner  for  whom  the  note  was  exe- 
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cuted  for  the  loss  sustained  superior  to  the  lien 
of  the  pledgee  of  partner  for  whom  note  was 
executed.— Power  Grocery  Co.  v.  Hinton,  218 
8.  W.  1013. 

The  payment  of  a  note  executed  by  managing 
partner  for  accommodation  of  another  partner 
to  bona  fide  holder  in  fraud  of  other  partners 
out  of  the  partnership  assets  was  not  a  waiver 
of  the  rjgbt  of  such  other  members  to  a  lien 
upon  the  partnership  interest  of  such  partner 
for  whose  accommodation  note  was  executed 
for  loss  sustained  by  payment  of  note  out  of 
partnership  assets. — Id. 

Where  managing  partner  executed  note  for 
accommodation  of  other  partner  and  paid  note 
out  of  partnership  assets  without  knowledge  or 
consent  of  the  other  members  of  the  firm,  the 
other  members  had  a  lien  for  the  loss  sustained 
upon  the  interest  of  both  managing  partner 
and  partner  for  whose  benefit  note  was  exe- 
cuted.—Id. 

Where  a  partner  assigns  or  creates  a  lien 
upon  his  interest,  the  creditor  takes  the  as- 
signment or  lien  subject  to  an  accounting  be- 
tween the  parties  of  all  claims  and  demands 
within  the  scope  and  business  of  the  partner- 
ship.—Id. 

Where  managing  partner  executed  partner- 
ship note  for  accommodation  of  another  part- 
ner and  paid  note  from  partnership  funds  with- 
out knowledge  or  consent  of  other  partners, 
and  is  compelled  to  account  to  the  innocent 
members  for  the  loss,  though  he  is  entitled  to 
reimbursement  from  partner  for  whose  benefit 
note  was  executed,  he  has  lien  upon  such  part- 
ner's partnership  interest  for  his  loss  due  to 
partnership  paying  notes,  and  no  lien  for  any 
sums  he  is  required  to  pay  to  copartners  be- 
cause of  the  transaction,  except  subject  to  the 
lien  of  bank  as  assignee  of  such  partnership 
interest.— Id. 

V.  RETIREMENT  AND  ADMISSION 
OF  PARTNERS. 

<S=>227  (Ky.)  Where  holder  of  certificate  of 
interest  in  partnership  transferred  certificate 
to  creditor  reserving  the  right  to  redeem  the 
certificates  by  the  payment  of  his  debt,  the 
transaction  was  only  a  pledge  of  his  interest 
in  the  partnership  as  security  for  the  payment 
of  the  debt,  and  not  an  absolute  sale. — Power 
Grocery  Co.  v.  Hinton,  218  S.  W.  1013. 

VII.  DISSOLUTION,    SETTLEMENT, 
AND   ACCOUNTING. 

(A)  Cause*  of  Dissolution. 

®=>259'/j  (Ark.)  Where  a  partnership  agree- 
ment for  the  operation  of  a  dairy  business  re- 
quired one  partner  to  furnish  the  land  and  ani- 
mals and  the  other  the  labor,  and  provided  that 
at  the  expiration  of  three  years,  unless  sooner 
dissolved,  the  partner  who  furnished  the  labor 
should  have  a  one-half  interest  in  the  assets, 
the  partner  furnishing  the  capital  cannot  at 
will  terminate  the  contract  before  expiration 
of  the  three  years  without  cause. — Tankersley 
v.  Norton,  218  S.  W.  060. 
43=9264  (Ky.)  An  assignment  of  an  interest  in 
a  partnership  for  the  security  of  a  debt  does 
not  make  a  dissolution  of  a  partnership  where 
the  transaction  contemplates  a  continuance  of 
the  partner's  interest  and  authority  in  the 
partnership.— Power  Grocery  Co.  v.  Hinton, 
218  S.  W.  1013. 

Where  partnership  contract  provides  for  con- 
tinuance of  partnership  in  the  event  of  the 
death  of  a  partner  or  the  sale  of  a  partner- 
ship interest  and  requires  that  interest  of 
partner  who  desires  to  dispose  thereof  be  first 
offered  to  other  partners,  specifying  method  of 
fixing  the  price  thereof,  a  partner's  assignment 
of  his  interest  to  secure  his  indebtedness  did 
not  work  a  dissolution  of  the  partnership. — Id. 
€=>27l  (Ky.)  Generally  the  "Heath,  bankruptcy, 
or  general  assignment  of  a  partner  will  work  a 


dissolution  of  a  partnership. — Power  Grocery 
Co.  v.  Hinton,  218  8.  W.  1013. 
«=»275  (Ky.)  Generally  the  death,  bankruptcy, 
or  general  assignment  of  a  partner  will  work 
a  dissolution  of  a  partnership.— Power  Grocery 
Co.  v.  Hinton,  218  8.  W.  1013. 

(C)  Distribution  and  Settlement  Between 
Partners   and    Their    Representatives. 

<g=>306  (Ky.)  Where  a  contract  between  plain- 
tiff and  defendants  for  the  purchase  and  sale 
of  cattle  provided  for  a  division  of  profits,  a 
check  for  the  purchase  price  of  the  cattle  sold, 
not  paid,  but  placed  in  the  hands  of  a  lawyer 
for  collection,  does  not  constitute  profits  until 
payment.— Bower  &  Bower  v.  Collinsworth,  218 
S.  W.  455. 

PASTURAGE. 

See  Landlord  and  Tenant,  $=3134. 

,  PAYMENT. 

See  Bills  and  Notes,  <8=>499,  527;  Counties, 
4£=>165;  Evidence,  ®=>158;  Insurance,  <£=> 
310,  367,  887;  Limitation  of  Actions.  4t=> 
155;  Partnership,  <8=306;  Pledges,  <8=»59; 
Principal  and  Surety,  <S=>117,  183 ;  Subro- 
gation; Taxation,  «=>849;  Trial,  «3=>105 ; 
Vendor  and  Purchaser,  4£=»137 ;  Witnesses, 
«=>164. 

II.  APPLICATION. 

<S=>46(1)  (Ky.)  A  creditor,  holding  secured  and 
unsecured  claims,  may  apply  an  undirected  pay- 
ment on  an  unsecured  claim. — Wilkes  v.  Kitch- 
en, 218  8.  W.  718. 

IV.  PLEADING,   EVIDENCE,   TRIAL, 
AND  REVIEW. 

<§=»73(1)  (Ky.)  In  an  action  between  plaintiff 
and  defendants  to  recover  certain  sums  under 
a  partnership  contract,  for  the  purchase  and 
sale  of  stock,  evidence  held  not  to  show  pay- 
ment to  plaintiff  of  his  share  of  money  paid  the 
partnership  by  a  seller  of  hogs  to  be  released 
from  his  contract. — Bower  &  Bower  v.  Collins- 
worth,  218  S.  W.  455. 

PEARS. 

See  Larceny,  $=»1,  88. 

PENALTIES. 

See  Animals,  <S=»29;  Corporations,  <3=»641; 
Interest,  $=322;  Municipal  Corporations,  <S=> 
120. 

PERMIT. 

See  Mines  and  Minerals,  <S=6. 

PERSONAL  PROPERTY. 

See  Highways,  €=>136. 

PETITION. 

See  Execution,  <g=»163. 

PHYSICAL  EXAMINATION. 

See  Constitutional  Law,  ®=>83;  Master  and 
Servant,  «=»347,  390,  418. 

PHYSICIANS  AND  SURGEONS. 

See  Criminal  Law,  <§=>473,  476,  485 ;  Munici- 
pal Corporations,  €=»639;    Poisons,  $=*4. 

<8=I6  (Mo.App.)  The  relation  of  master  and 
servant,  or  principal  and  agent,  does  not  exist 
between  two  physicians,  where  one  has  been 
sent  to  treat  the  patient  of  the  other  with  the 
consent  of  the  patient;  the  rule  of  reapondeat 
superior  not  being  applicable  in  such  case.— 
Gross  v.  Robinson,  218  8.  W.  924. 
<8=I8(5)  (Mo.App.)  In  action  against  physi- 
cian for  injuries  from  use  of  X-ray  machine 
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not  equipped  with  proper  appliances,  evidence 
that  the  X-ray  machine  lacked  certain  appli- 
ances was  admissible,  though  lack  of  appliances 
was  not  pleaded,  to  show  that  physician,  in  hav- 
ing used  the  machine  without  the  appliances,  in 
the  manner  in  which  it  was  used,  was  negli- 
gent—Gross v.  Robinson,  218  S.  W.  924. 

In  action  against  physician  Mr  injury  from 
negligent  use  of  X-ray  machine,  evidence  tend- 
ing to  show  that  the  sore  made  by  the  burn 
caused  by  such  negligence  would  probably  be- 
come malignant  held  admissible  under  the  peti- 
tion.— Id. 

<S=>I8(9)  (Mo.App.)  Physician,  who  failed  to 
get  picture  after  two  or  more  exposures  with 
defective  X-ray  machine,  procured  other  physi- 
cian to  take  another  exposure  with  same  ma- 
chine, and  upon  other  physician's  failure  re- 
sumed the  same  treatment  with  the  same  ma- 
chine, was  not,  as  a  matter  of  law,  absolved 
from  liability  for  injury  caused  by  the  number 
of  exposures  taken  within  a  certain  time  with 
the  defective  machine,  by  reason  of  the  part 
taken  by  the  other  physician;  the  question  of 
whether  the  physician  adopted  the  other  physi- 
cian's effort  being  a  question  for  the  jury. — 
Gross  v.  Robinson,  218  S.  W.  924. 

Where  physician,  having  failed  to  procure 
picture  after  exposures  with  the  X-ray  ma- 
chine, induced  the  salesman  who  sold  the  ma- 
chine to  attempt  to  take  a  picture,  and  upon 
salesman's  failure  resumed  his  efforts  to  obtain 
a  picture  with  same  defective  machine,  he  was 
not,  by  reason  of  salesman's  effort  to  take  pic- 
ture, aa  a  matter  of  law  absolved  from  liability 
for  the  injury  caused  by  the  frequency  with 
which  the  exposures  were  taken  within  a  given 
time;  the  question  of  whether  physician  was 
responsible  for  the  effort  of  the  salesman  being 
a  question  for  the  jury. — Id. 
<8=»I8(11)  (Mo.App.)  Verdict  of  $7,500  to  pa- 
tient who  suffered  terrible  burns  over  the 
stomach  and  abdomen,  leaving  a  raw  and  malig- 
nant sore  of  10  or  12  inches  in  diameter  as  re- 
sult of  physician's  negligent  use  of  X-ray  ma- 
chine, making  it  impossible  for  patient  to  lie  in 
bed,  compelled  him  to  sit  in  a  chair,  from  Feb- 
ruary to  September,  in  a  stooped  position,  re- 
quiring him  to  take  opiates  for  several  months, 
causing  loss  of  six  months'  wages  at  $100  per 
month,  and  $500  medical  bill,  and  causing  ex- 
traordinary suffering,  leaving  him  in  a  nervous 
condition  at  time  of  trial,  held  not  excessive. — 
Gross  v.  Robinson,  218  S.  W.  924. 

PIANOS. 

See  Principal  and  Agent,  ®=»72, 

PIPE  LINES. 

See  Highways,  <©=>136. 

PISTOLS. 

See  Assault  and  Battery,  cfj=54,  95 ;  Burglary, 
<S=>37. 

PLACE. 

See  Sales,  4=*177. 

PLEADING. 

See  Abatement  and  Revival,  $=384;  Equity, 
<S=»316:  Justices  of  the  Peace,  <g=»90,  174; 
Limitation  of  Actions,  «=»120,  121,  127; 
Parties,  <8=>5C. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Error. 

I.  FORM  AND  ALLEGATIONS  IN  GEN. 
ERAL. 

3=38(20)  (Tex.CivApp.)  In  a  servant's  action 
against  the  insurer  for  compensation,  general 
conclusions  as  to  the  result  of  the  injuries, 
followed  by  the  allegation  that  "said  injuries 


so  received  at  said  time  and  place  are  as  fol- 
lows," would  be  sufficient,  if  shown  by  specific 
description  of  the  injuries;  but,  where  the  at- 
tempted specification  is  about  as  general  and 
indefinite  as  the  conclusion,  the  petition  is  in- 
sufficient, since  the  nature  and  extent  of  the 
injuries  cannot  be  ascertained  by  reading  it — 
Texas  Employers'  Ins.  Ass'n  v.  Downing,  218 
S.  W.  112. 

®=»34(3)  (Ark.)  On  demurrer  to  a  complaint, 
every  inference  reasonably  deducible  there- 
from must  be  considered  to  determine  its  suf- 
ficiency.—Watson  v.  Arthur,  218  S.  W.  849. 
®=»34(3)  (Tex.CivApp.)  Every  reasonable  in- 
tendment will  be  indulged  in  favor  of  the  pe- 
tition under  general  exception. — Davis  v. 
Burkholder,  218  S.  W.  1101. 
®=>36(3)  (Tex.CivApp.)  Where  defendants  in 
their  answer  described  themselves  as  receivers 
of  the  respective  railroads,  such  answers  were 
admissions  that  defendants  were  receivers  at 
the  time  the  answers  were  filed.— Baker  v.  Ly- 
ons, 218  S.  W.  1090. 

II.   DECLARATION,   COMPLAINT,    PE- 
TITION,   OR   STATEMENT. 

©=>43  (Mo.App.)  The  caption  is  no  part  of  the 
petition,  and  it  was  immaterial  that  in  the  cap- 
tion plaintiff  described  himself  as  trustee  for 
the  B.  company,  where  in  the  body  of  the  peti- 
tion be  properly  described  himself  as  a  trus- 
tee under  a  deed  of  trust  for  the  benefit  of 
creditors  of  the  B.  company. — Cook  v.  Wheel- 
er, 218  S.  W.  929. 

<&=»67  (Ky.)  While  Ky.  St.  {  199b  declares 
that  no  person  shall  carry  on  or  transact 
business  under -an  assumed  name  unless  he  shall 
register  the  name  in  the  office  of  the  clerk  of 
the  county,  etc.,  it  is  not  necessary  for  a  person 
doing  business  under  an  assumed  name  to  aver 
in  his  petition  that  he  has  complied  with  the 
statute;  the  failure  to  comply  being  a  defen- 
sive plea  which  defendant  may  or  may  not  rely 
on. — Kentucky  Mortg.  Securities  Co.  v.  Ham- 
mond, 218  S.  W.  714. 

IH.   PLEA  OR  ANSWER,  CROSS-COM- 
PLAINT,  AMD  AFFIDAVIT 
OF  DEFENSE. 

(A)  Delenwa  In  General. 

<8=»93(2)  (Ky.)  In  libel  action,  defendant  hav- 
ing denied  responsibility  for  the  publication 
could  not  urge  that  he  was  privileged;  such 
defenses  being  inconsistent — Baker  v.  Clark, 
218  S.  W.  280. 

<S=96  (Ky.)  In  an  action  to  cancel  a  coal  min- 
ing lease,  it  was  proper  for  defendant  to  set 
out  the  contract,  which  was  in  his  possession, 
as  an  affirmative  defense  against  the  allega- 
tions that  it  was  unilateral,  and  he  was  not 
bound  to  anticipate  that  plaintiff  mteht  seek 
to  cancel  because  of  breach  by  defendant  oth- 
er than  as  alleged  in  petition  and  denied  in  an- 
swer, it  being  necessary  that  plaintiff  should 
plead  all  facts  upon  which  he  expected  to  re- 
ly for  relief,  and  defendant,  seeking  no  affirma- 
tive relief,  need  only  meet  plaintiff's  charges. 
-Duff  v.  Duff,  218  S.  W.  1008. 

(B)   Dilatory   Plena  and   Matter  la  Abate- 


<g=>10 1  (Tex.Civ.App.)  In  an  action  to  cancel 
and  set  aside  part  of  a  judgment  as  on  the 
ground  that  plaintiff  was  never  served  with  no- 
tice or  any  process,  a  motion  or  plea  that  the 
husband's  case  be  dismissed  "because  the  peti- 
tion filed  herein  is  not  pleaded  with  that  cer- 
tainty demanded  by  law,  when  attacking  a 
return  under  oath,  duly  filed  in  said  cause  No. 
B-9841,  the  said  petition  herein  not  being  sworn 
to  as  required  by  law  in  order  to  attack  the 
sworn  return  of  a  notice  or  citation  served  in 
said  cause,"  was  not  a  plea  in  abatement,  and 
was  no  more  than  a  special  exception. — Becker 
v.  Becker,  218  S.  W.  542. 
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Pleading 


«=I04(2)  (Tex.Civ.App.)  Defendant's  plea  of 
privilege,  stating  that  "none  of  the  exceptions 
to  exclusive  venue  in  the  county  of  one's  resi- 
dence mentioned"  in  Bev.  St.  1911,  arts.  1830 
and  2308,  "exists  in  this  cause,  that  this  suit 
does  not  come  within  any  of  the  exceptions 
provided  by  law  in  such  cases,  authorizing  this 
suit  to  be  brought  or  maintained"  in  the  coun- 
ty in  which  it  was  instituted,  instead  of  coun- 
ty of  defendant's  residence,  held  to  negative 
the  possible  exceptions  to  exclusive  venue  in 
the  county  of  one's  residence. — Coca-Cola  Co. 
v.  Collins,  218  S.  W.  1087. 
«=»lll  (Tex.Civ.App.)  Where  court,  on  over- 
ruling plaintiff's  demurrer  to  defendant's  plea 
of  privilege,  instructed  plaintiff  to  file  contro- 
verting affidavit,  and  on  plaintiff's  refusal  to 
bo  do  stated  that  he  would  proceed  to  hold 
hearing  on  defendant's  plea  of  privilege,  un- 
less plaintiff  requested  time  to  file  controvert- 
ing affidavit,  plaintiff  by  not  filing  controvert- 
ing affidavit  or  requesting  time  for  so  doing  as 
required  by  Rev.  St.  1911,  art.  1903,  as  amend- 
ed by  Acts  35th  Leg.  (1917)  c.  176  (Vernon's 
A  Tin.  Civ.  St.  Supp.  1918,  art  1903),  waived 
the  right  to  file  controverting  affidavit,  and 
was  not  injured  by  court's  refusal  to  defer  the 
case  until  subsequent  term. — Coca-Cola  Co..  v. 
Collins,  218  S.  W.  1087. 

(O)  Traverses  or  Denials  and  Admissions. 

<8=>I29(2)  (Tex.Com.App.)  In  action  against 
carrier  for  loss  of  goods,  where  petition  alleg- 
ed delivery  to  the  carrier  and  answer  denied 
such  delivery  and  set  out  in  detail  the  circum- 
stances under  which  the  bill  of  lading  was  is- 
sued, the  facts  so  alleged  in  the  answer  were 
not  to  be  taken  as  confessed,  in  default  of  re- 

£ly,  under  Verified  Pleading  Act  (Acts  33d 
,eg.  [1913]  c.  127,  §  6  [Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art.  1829]),  requiring  reply  to 
any  "special  matter  of  defense";  for  such 
provision  was  intended  to  apply  only  to  facts 
not  already  in  issue  by  allegations  of  the  'peti- 
tion, and  alleging  affirmatively  the  converse  of 
what  plaintiff  has  alleged  amounts  merely  to  a 
denial  and  not  "special  matter  of  defense." — 
Brass  v.  Texarkana  &  Ft.  Smith  By.  Co.,  218 
S.  W.  1040. 

V.  DEMURRER    OR   EXCEPTION. 

<8=2I4(1)  (Ark.)  Demurrer  to  the  complaint 
admits  the  truth  of  its  allegations.— Easley  v. 
Patterson,  218  S.  W.  381. 

VI.  AMENDED  AND  SUPPLEMENTAL 
PLEADINGS  AND  REPLEADER. 

d£=> 236(4)  (Ky.)  Permitting  an  answer  in  a 
mortgage  foreclosure  proceeding  to  be  amended 
after  submission  of  the  cause  so  as  to  allege 
that  an  interlineation  in  a  contract  had  been 
erased  and  substantially  changing  the  original 
defense,  held,  an  abuse  of  discretion,  where  there 
was  no  evidence  that  such  an  erasure  had  been 
made.— Wilkes  v.  Kitchen,  218  S.  W.  718. 
<g=>236(4)  (Ky.)  Trial  courts  have  a  broad  dis- 
cretion in  the  matter  of  allowing  the  filing  of 
amended  pleadings,  and  such  pleadings  may  be 
filed  at  any  time  when  in  the  opinion  of  the 
court  the  ends  of  justice  require;  but  when 
the  filing  of  such  a  pleading,  after  the  case  is 
set  for  trial  or  the  trial  has  commenced,  will 
put  the  other  party  to  a  great  disadvantage  on 
account  of  absence  of  witnesses,  the  court 
should  not  allow  such  pleadings  to  be  filed. — 
Mueller  v.  Nugent,  218  S.  W.  730. 
€=>236(7)  (Ky.)  While  the  court  has  a  broad 
discretion  hi  allowing  the  amendment  of  plead- 
ings, the  amendment  must  be  in  furtherance  of 
justice,  and  must  not  substantially  change  the 
claim  or  defense  under  Civ.  Code  Prac.  S  134. — 
Wilkes  t.  Kitchen,  218  S.  W.  718. 
«=»279(4)  (Tex.Civ.App.)  In  suit  to  set  aside 
deed,  new  matter  alleged  in  supplemental  peti- 
tion attempting  to  Bet  up  claim  for  damages, 

218  S.W.-77 


but  not  constituting  a  reply  to  any  allegations 
in  defendant's  answer,  under  district  and  coun- 
ty court  rule  5  (142  S.  W.  xvii),  was  not  suf- 
ficient to  warrant  submission  of  question  of 
damages,  since  such  matter,  under  rule  15, 
should  have  been  pleaded  by  amendment  to  the 
petition.— Kiehn  v.  Willmann,  218  S.  W.  16. 

VII.  SIGNATURE  AND  VERIFICATION. 

©=>29l(l)  (Mo.App.)  Bev.  St.  1909,  g  1985, 
providing  that,  where  pleading  is  founded  upon 
written  instrument  charged  to  have  been  execut- 
ed by  adverse  party,  not  alleged  therein  to  be 
lost  or  destroyed,  the  execution  of  such  instru- 
ment shall  be  adjudged  confessed  unless  the  ad- 
verse party  denies  execution  by  answer  or  rep- 
lication verified  by  affidavit,  does  not  require 
verification  of  denial  or  reply,  where  execution 
is  admitted  or  claimed  to  have  been  induced  by 
fraud  in  order  that  the  defense  of  fraud  may  be 
interposed.— Childeris  v.  Northern  Pac.  By.  Co., 
218  S.  W.  441. 

«=»30l(3)  (Tex.Civ.App.)  Allegation  and  veri- 
fication upon  information  and  belief  only  of 
facts  on  which  court  must  rely  in  determining 
whether  the  appointment  of  receiver  for  defend- 
ant company  at  plaintiff's  instance  was  proper 
held  insufficient— Alto  Cotton  Oil  &  Mfg.  Co. 
r.  Berryman,  218  S.  W.  613. 

XL  MOTIONS. 

<S=»350(3)  (Mo.)  A  motion  for  judgment  ad- 
mits the  truth  of  all  facts  well  pleaded.— State 
ex  rel.  Abington  v.  Beynolds,  218  S.  W.  334. 

IB.  ISSUES,  PROOF  AND  VARIANCE. 

<S=>392  (Mo.App.)  In  an  action  by  a  trustee 
on  a  note  and  mortgage,  assigned  to  him  by  the 
holder  thereof,  to  recover  possession  of  the 
mortgaged  property,  an  allegation  that  the 
holder  transferred  and  assigned  to  the  trustee 
by  a  deed  of  trust,  executed  by  the  "defend- 
ant" on  that  date  to  plaintiff,  etc.,  held  so 
clearly  to  contain  a  clerical  error  in  the  use  of 
the  word  "defendant"  as  to  render  a  claim 
that  there  was  a  variance  between  the  allega- 
tion and  the  proof  not  worthy  of  consideration. 
—Cook  v.  Wheeler,  218  S.  W.  929. 

im,  DEFECTS    AND    OBJECTIONS, 
WAIVER,  AND  AIDER  BT  VER- 
DICT  OR  JUDGMENT. 

<3=>403(2)  (Tex.Civ.App.)  A  petition,  in  an 
action  to  enjoin  the  state  comptroller  from  is- 
suing warrants,  on  the  ground  that  a  law  pro- 
viding therefor  was  void,  which  referred  to  a 
certified  copy  of  the  alleged  void  law,  but  did 
not  have  such  copy  attached,  was  cured  by  the 
answer,  to  which  was  attached  a  certified  copy 
of  such  law— King  v.  Terrell,  218  S.  W.  42. 
<g=»406(5)  (Tex.Civ.App.)  An  omission  of  the 
offer  to  do  equity  or  to  make  restitution  of 
what  the  complainant  has  received  does  not 
go  to  the  sufficiency  of  the  bill  to  state  a 
cause  of  action,  but  must  be  taken  advantage 
of  by  answer  or  demurrer,  and  the  defect  is 
waived  if  the  defendant  goes  to  trial  without 
objection  on  this  ground. — Davis  v.  Burkhold- 
er,  218  S.  W.  1101. 

®=>422  (Tex.Civ.App.)  In  action  on  employ- 
ers' liability  policy,  where  answer  set  up  fail- 
ure of  insured  to  give  insurer  notice  of  the 
accident  as  required  by  the  policy,  defendant's 
failure  to  verify  answer  under  Bev.  St.  1911, 
art.  5714,  providing  that  it  .shall  be  presumed 
that  such  notice  has  been  given  unless  want 
of  notice  is  especially  pleaded  under  oath,  was 
waived  by  plaintiff  by  failure  to  object  to  evi- 
dence as  to  such  want  of  notice.— Travelers' 
Ins.  Co.  of  Hartford,  Conn.,  v.  Scott,  218  S. 
W.  53. 

<gx=>428(3)  (Tex.Civ.App.)  Assuming  that  sui- 
cide clause  in  life  policy  required  beneficiary  to 
plead  a  negative,  failure  to  plead  such  negative 


Digitized  by 


Google 


Pleading 


218  SOUTHWESTERN  REPORTER 


1218 


wag  only  a  defect  of  pleading  which  could  not 
be  raised  upon  the  introduction  of  evidence. — 
Federal  Life  Ins.  Co.  v.  Wilkes,  218  S.  W.  591. 
«=»433(2)  (Mo.App.)  In  action  for  death  of  a 
patient  on  the  third  floor  of  defendant's  hos- 
pital, who,  while  in  a  delirious  condition  and 
while  attempting  to  escape  from  the  hospital, 
fell  to  the  ground  and  was  killed,  petition  held 
not  so  defective,  as  regards  failure  to  allege 
that  defendant  had  knowledge  of  deceased's 
delirious  condition,  as  to  be  insufficient  after 
verdict.— Davis  v.  Springfield  Hospital,  218  S. 
W.  696. 

<g=>433(6)  (Tex.Civ.App.)  Assuming  that  sui- 
side  clause  in  life  policy  required  beneficiary  to 
plead  a  negative,  failure  to  plead  such  negative 
was  only  a  defect  of  pleading  which  could  not 
be  raised  upon  the  introduction  of  evidence  or 
after  verdict,  where  no  exception  was  taken  to 
such  omission.— Federal  Life  Ins.  Co.  v.  Wilkes, 
218  S.  W.  591. 

PLEDGES. 

See  Partnership,  <&=»76\  227;  Venue,  «=>14. 
<S=»I9  (Tex.Civ.App.)  Where  collateral  has 
been  transferred  to  secure  a  debt  which  re- 
mains unpaid,  it  may  by  agreement  of  the  par- 
ties thereto  be  made  to  apply  also  to  other 
debts.— Slaughter  v.  Texas  life  Ins.  Co.,  218 
S.  W.  1109. 

<©=59  (Tex.Civ.App.)  Where  the  holder  of  a 
note  has  collateral  to  secure  its  ^payment,  for 
the  purpose  of  collection  and  application  to  the 
debt  the  collateral  is  the  property  of  the  hold- 
er of  the  note,  and  if  he  holds  it  as  security 
for  payment  of  more  than  one  debt,  he  may,  in 
the  absence  of  contrary  agreement,  apply  such 
proceeds  as  he  may  deem  proper  on  the  sev- 
eral debts.— Slaughter  v.  Texas  Life  Ins.  Co., 
218  S.  W.  1109. 

In  tbe  absence  of  contrary  agreement,  where 
collateral  is  held  as  security  for  several  debts, 
the  creditor  at  his  option  may  apply  the  pro- 
reeds  of  the  collateral  to  the  debt  which  he 
deems  most  precarious. — Id. 

If  it  is  desired  to  require  a  creditor  to  ap- 
ply the  proceeds  of  collateral  to  different  debts 
due  him  in  a  certain  order,  tbe  obligation  must 
be  created  in  the  original  contract;  otherwise 
the  creditor  may  elect  in  relation  to  applica- 
tion of  the  proceeds.— Id. 

In  a  life  insurance  company's  action  on  as- 
signed lien  notes  secured  by  its  policies,  also 
on  a  policy  loan  note,  where  defendant  did  not 
plead  any  agreement  between  him  and  plaintiff 
company  that  tbe  amount  collected  on  a  policy 
should  be  applied  first  to  payment  of  the  bal- 
ance due  on  a  particular  vendor's  lien  note, 
defendant's  oral  testimony  to  such  effect  waa 
inadmissible.— Id. 

PNEUMONIA. 

See  Carriers,  <©=>318. 

POISONS. 

See  Municipal  Corporations, '  €=»639. 

®=>4  (Mo.App.)  Conviction  of  a  physician  for 
issuing  a  prescription  for  a  narcotic,  habit- 
forming  drug,  to  wit,  morphine,  without  physi- 
cal examination,  is  not  authorized  by  Ordi- 
nance No.  22373  of  Kansas  City,  approved 
March  26,  1915,  f  1,  which  does  not  forbid  a 
physician  from  issuing  a  prescription  without 
examination. — Kansas  City  v.  Smith,  218  S. 
W.  943. 

POLICE  POWER. 

See   Game,   <fc=>3% ;    Municipal   Corporations, 
«=5S9-642. 

POSSESSION. 

See  Gifts,  «=>47;   Property,  «=»9. 


POST  OFFICE. 

See  Evidence,  «=>71,  89;  Insurance,  «=»665; 
Mines  and  Minerals,  «=»6 ;    Records,  ^=»4. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PREMATURITY. 

See  Judgment,  €=>135. 

PRESCRIPTION. 

See  Adverse  Possession ;  Limitation  of  Actions; 
Municipal    Corporations,    €=*639;     Poisons, 

PRINCIPAL  AND  AGENT. 

See  Appeal  and  Error,  €=>1177;  Attorney  and 
Client;  Banks  and  Banking,  <g=102,  116; 
Brokers;  Corporations,  «=306,  397;  Di- 
vorce, <S=>108 ;  Evidence,  <©=>243 ;  Execution, 
<S=>226;  Injunction,  <g=128;  Insurance,  €= 
131;  Landlord  and  Tenant,  <8=>25,  115;  Li- 
censes, >S=>7;  Partnership,  <8=>125;  Physi- 
cians and  Surgeons,  <8=ltt;  Railroads,  <£= 
17. 

I.   THE  RELATION. 
(A)   Creation   mud  Kxlat»ee. 

<S=>23(1)  (Mo.App.)  Evidence  held  to  show 
that  a  manufacturer's  agent  remained  his 
agent  throughout,  and,  having  made  a  sale  to 
plaintiff,  did  not  become  plaintiff's  agent  in 
negotiations  for  postponing  deliveries. — Peer- 
less Lighting  Co.  v.  Bourn  Rubber  Co.,  218  S. 
W.  347. 

H.   MUTUAL  RIGHTS,  DUTIES,  AND 

LIABILITIES.  ' 

(A)   Execution   of  Afency. 

®=>72  (Mo.App.)  Selling  agents  for  a  piano 
company,  who  sold  a  piano  and  took  a  mort- 
gage or  lease  on  it,  but  refused  to  send  the 
contract  to  the  company,  are  chargeable  with 
the  value  of  the  piano. — Frederick  Piano  Co. 
v.  Stanley,  218  S.  W.  882. 

HI.  RIGHTS  AND  LIABILITIES  AS  TO 
THIRD  PERSONS. 

(A)   Power*  of  Aarent. 

<g=>99  (Tex.Civ.App.)  Where  actual  authority 
does  not  exist,  apparent  authority  or  estoppel 
cannot  be  established  except  by  facts  known  to 
the  party  dealing  with  the  agent  and  relied  up- 
on by  him  in  such  dealings. — Guaranty  Bank  & 
Trust  Co.  v.  Beaumont  Cadillac  Co.,  218  S.  W. 
638. 

®=>I02(2)  (Ky.)  A  private  agent  acting  under 
limited  authority  can  only  do  the  things  that 
his  authority  authorizes  him  to  do,  and,  if 
such  an  agent  was  authorized  by  his  principal 
to  employ  counsel  in  a  particular  case,  he 
could  not,  without  the  consent  or  direction  of 
his  principal,  discharge  them  after  they  had 
been  employed. — Gordon  t.  Morrow,  218  S.  W. 
258. 

<S=>I03(9)  (Mo.App.)  A  manufacturer's  agent's 
authority  was  not  affected  as  to  sales  by  the 
facts  that  be  also  represented  other  manu- 
facturers, and  that  the  manufacturer  reserved 
right  to  his  credit  department  to  approve  or- 
ders.— Peerless  Lighting  Co.  v.  Bourn  Rubber 
Co.,  218  S.  W.  347. 

(B)  Undisclosed  Aareacy. 

<3=>I45(3)  (Tex.Civ.App.)  Where  real  estate 
agent  employed  by  the  owner  of  a  quarter  of  a 
section  made  executory  contract  subject  to  ap- 
proval of  such  owner  for  sale  of  tbe  whole  sec- 
tion, and  such  owner,  before  _  communicating 
his  acceptance,  procured  authority  from  owners 
of  the  other  three-quarters  to  go  ahead  with 
the  contract,  tbe  contract  was  made  under  au- 
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thority  of  owners  of  the  three  quarter  sections 
and  was  binding  upon  them  after  acceptance  by 
the  first  owner  in  his  own  name  above. — Arm- 
strong v.  Palmer,  218  S.  W.  027. 

(C)  Unauthorised  and  Wrongful  Acts. 

©=»I55(4)  (Ky.)  Where  a  person  not  having  in 
fact  authority  to  make  a  contract  as  agent,  yet 
does  so  under  the  bona  fide  belief  that  such 
authority  is  vested  in  him,  he  is  nevertheless 
personally  responsible  to  those  who  contract 
with  him  in  ignorance  of  his  want  of  authority. 
—Mueller  v.  Nugent,  218  S.  W.  730. 

One  who  holds  himself  out  as  agent  of  an- 
other with  power  to  enter  into  a  certain  con- 
tract impliedly  warrants  his  authority  to  so  act. 
—Id. 

(D)  Ratification. 

<&=>I66(1)  (Ky.)  A  ratification  by  acquies- 
cence cannot  arise  where  the  party  supposed 
to  acquiesce  has  not  a  full  knowledge  of  the 
facts,  or  does  not  occupy  such  a  relation  that 
knowledge  of  it  must  be  imputed  to  him. — 
Caddy  Oil  Co.  v.  Sommer,  218  S.  W.  288. 

(IS)  Notice  to  Aareat. 

«=>I77(3)  (Tex.CSvApp.)  Employer's  failure 
to  give  insurer  "immediate  written  notice"  of 
accident  to  employe  required  by  employer's  li- 
ability policy  was  fatal  to  recovery  under  pol- 
icy regardless  of  whether  employer  had  actual 
notice  of  accident,  where  his  authorized  serv- 
ants and  employes  had  actual  knowledge  there- 
of; such  knowledge  being  imputable  to  em- 
ployer.— Travelers'  Ins.  Co.  of  Hartford,  Conn., 
v.  Scott,  218  S.  W.  53. 

$=  1 81  "(Ky.)  A  principal  is  not  chargeable 
with  notice  of  his  agent's  acts  done  in  the  ap- 
parent scope  of  his  authority,  but  with  a  pur- 
pose to  defraud  the  principal. — Mueller  &  Mar- 
tin v.  liberty  Ins.  Bank,  218  S.  W.  465. 

PRINCIPAL  AND  SURETY. 

See  Chattel  Mortgages,  ©=113 ;  Constitutional 
Law,  €=>243,  276 ;  Guaranty ;  Judgment, 
$=3251 ;  Limitation  of  Actions,  ®=>155 ; 
Sales,  <J=381 ;  Schools  and  School  Districts, 
«=»81,  84,  86:  Taxation,  *=>565,  568;  Wit- 
nesses, <S=»164. 

'  X.   CREATION  AMD  EXISTENCE  OF 
RELATION. 
(A)  Between  Individual*. 

®=»3  (Tex.Civ.App.)  Vernon's  Ann.  Civ.  St. 
Supp.  1918,  art.  5628a,  providing  that  no  change 
in  building  plans  or  method  of  payment  shall 
effect  surety's  liability,  and  limiting  sureties 
for  a  building  contractor  to  such  defenses  as 
the  contractor  could  make  on  a  suit  on  the  bond, 
held  constitutional.— Wright  v.  A.  G.  McAdams 
Lumber  Co.,  218  S.  W.  571. 
<g=»9  (Tex.Civ.App.)  A  building  contract  made 
under  Vernon's  Ann.  Civ.  St.  Supp.  1918,  art. 
5623a,  providing  that  such  a  contract  shall  guar- 
antee the  payment  of  materialmen's  and  laborers' 
liens  regardless  of  whether  or  not  secured  by 
any  lien,  was  valid,  though  the  contract  and 
bond  were  not  filed  with  the  clerk  before  the 
work  was  commenced. — Wright  v.  A.  G.  Mc- 
Adams Lumber  Co.,  218  S.  W.  571. 

II.   NATURE  AND  EXTENT  OF  LIA- 
BILITY   OF   SURETY. 

(©=59  (Mo.App.)  The  rule  of  law  that  a  sure- 
ty is  a  favorite  of  the  law  and  that  a  claim 
against  him  is  strictissimi  juris  has  no  appli- 
cation where  a  bond  is  executed  by  a  surety  for 
a  compensation  and  where  surety  is  organized 
for  the  purpose  of  executing  such  bonds  for  hire 
and  for  a  profit,  such  undertakings  being  con- 
strued strongly  in  favor  of  the  obligee,  notwith- 
standing Kev.  St.  1909,  §  1209.— Dorr  v.  Bank- 
ers' Surety  Co.,  218  S.  W.  398. 
<S=>59  (Tex.Civ.App.)  Vernon's  Ann.  Civ.  St. 
Supp.  1918,  art.  5623a,  being  operative  when 


defendants  signed  as  sureties,  it  became  part  of 
their  contract,  and  they  are  bound  with  knowl- 
edge of  its  provisions  and  the  extent  to  which 
it  would  affect  their  rights  and  liabilities. — 
Wright  v.  A.  G.  McAdams  Lumber  Co.,  218  S. 
W.  571. 

©=»86  (Mo.App.)  Contractor's  bond  '  requiring 
written  notice  to  surety  "of  any  act  on  the 
part  of  said  principal,  which  shall  involve  a 
loss  for  which  the  said  surety  is  responsible 
hereunder,  immediately  after  the  occurrence  of 
such  act  shall  have  come  to  the  knowledge  of  the 
duly  authorized  representative  or  representa- 
tives of  the  obligee  herein,  who  shall  have  the 
supervision  of  the  completion  of  said  contract," 
refers  to  such  defaults  as  delay  or  defective 
workmanship  occurring  during  the  progress  of 
building  and  not  to  defaults  occurring  after 
building  is  in  fact  completed,  such  as  failure  to 
pay  materialmen. — Dorr  v.  Bankers'  Surety  Co., 
218  S.  W.  398. 

HI.   DISCHARGE  OF  SURETY. 

<S=>I0I(1)  (Tex.Civ.App.)  Where  a  construction 
contract  was  complete  as  a  binding  obligation 
when  the  sureties  signed  the  contractor's  bond 
containing  blanks,  and  none  of  the  matters  men- 
tioned, either  in  the  stickers  pasted  on  the  con- 
tract subsequently  or  in  a  letter,  tended  to  make 
a  new  or  different  contract  further  than  author- 
ized by  Vernon's  Ann.  Civ.  St  Supp.  1918,  art. 
5623a,  the  sureties'  plea  of  non  est  factum  is 
no  defense  against  materialmen  and  subcontrac- 
tors.—Wright  v.  A.  G.  McAdams  Lumber  Co., 
218  S.  W.  571. 

<§=>  1 0 1  (2)  (Mo.App.)  Where  owner's  name  was 
filled  in  in  blank  space  of  uniform  building  con- 
tract for  insertion  of  architect's  name,  and 
where  owner,  though  not  a  builder  or  an  archi- 
tect, had  some  experience  in  building  and  was  on 
the  work  daily  during  the  construction  of  the 
building,  the  fact  that  owner  was  not  an  archi- 
tect was  not  such  an  alteration  of  the  terms  of 
the  contract  as  to  release  surety;  it  being  ap- 
parent that  no  real  architect  was  intended  for 
the  work  and  that  the  word  "architect"  wherever 
used  in  the  contract  had  reference  to  owner. — 
Dorr  v.  Bankers'  Surety  Co.,  218  S.  W.  398. 
<©=►!  17  (Mo.App.)  Where  building  contract  pro- 
vided for  final  payment  "within  10  days  alter 
completion  of  the  work,'*  final  payment  made 
before  the  full  10-day  period  had  expired  did 
not  release  contractor's  surety  under  provision 
of  bond  requiring  owner  to  retain  percentage 
until  the  full  performance  of  the  contract,  owner 
having  had  right  under  the  contract  to  make 
the  final  payment  at  any  time  within  such  10 
days  and  not  being  required  to  wait  until  expira- 
tion thereof,  for  the  word  "within"  does  not 
mean  at  the  end  of  10  days,  but  any  time  within 
the  10  days.— Dorr  v.  Bankers'  Surety  Co.,  218 
S.  W.  398. 

<S=»I29(4)  (Tex.Civ.App.)  Where  clause  in  note 
provided  that  makers,  sureties,  indorsers,  and 
guarantors  waived  protest  and  consented  that 
the  time  of  payment  might  be  extended  without 
notice  thereof,  that  plaintiff,  to  whom  payee 
indorsed  note,  agreed  to  two  extensions  with- 
out knowledge  or  consent  of  sureties,  did  not 
release  them.— Archenhold  Co.  v.  Smith,  218 
S.  W.  808. 

IV.  REMEDIES  OF  CREDITORS. 

<g=>l32  (Tex.Civ.App.)  Under  Vernon's  Ann. 
Civ.  St.  Supp.  1918,  art.  5623a,  a  subcontractor, 
suing  the  sureties  for  a  building  contractor,  had 
the  right  to  sue  directly  on  the  bond,  and  to  dis- 
regard his  right  of  action  on  his  express  con- 
tract.—Wright  v.  A.  G.  McAdams  Lumber  Co., 
218  S.  W.  571. 

<&=>I66  (Tex.Civ.App.)  Under  Vernon's  Ann. 
Civ.  St.  Supp.  1918,  art.  5623a,  permitting  ma- 
terialmen and  laborers  to  file  suit  to  enforce 
payment  and  collection  of  the  indebtedness  due 
them,  the  suit  being  against  the  owner  as  well 
as  the  building  contractors,  the  owner  is  end- 
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titled  to  recover  his  attorney's  fees  against  the 
contractor's  surety.— Wright  ▼.  A.  Q.  McAdams 
Lumber  Co.,  218  S.  W.  571. 

V.  RIGHTS  AND  REMEDIES  OF 
SURETY. 

(A)  As  «o  Creditor. 

4=>  1 69  (Tenn.)  An  accommodation  maker  of  a 
note  was  not  entitled  to  have  paid  on  the  note, 
rather  than  on  other  indebtedness  of  accommo- 
dated maker,  money  collected  by  the  payee  un- 
der a  mortgage  executed  by  the  accommodated 
maker  to  the  payee  to  secure  the  loan  repre- 
sented by  the  note  and  other  indebtedness; 
the  accommodation  maker  not  being  a  party  to 
the  mortgage  and  the  mortgage  stipulating  that 
its  security  might  be  applied  to  other  indebted- 
ness from  the  accommodated  maker  to  the 
payee.— Merchants'  Bank  &  Trust  Co.  v.  Bush- 
nell,  218  S.  W.  709. 

(B)  As   to   Principal. 

®=»I83  (Ky.)  Where  a  sheriff  was  bound  to 
account  to  a  county  for  taxes  collected  without 
assessments  as  well  as  the  sum  of  illegal  fees 
and  commissions,  where  be,  by  reason  of  being 
improperly  credited  by  same,  thus  left  in  his 
hands  a  sum  of  money  collected  from  taxes 
equal  to  such  fees'  and  commissions,  the  fact 
that  his  sureties,  when  they  became  parties  to 
a  compromise  judgment  in  favor  of  the  county, 
consented  to  the  inclusion  of  those  items,  will 
not  defeat  recovery  against  the  sheriff  by  the 
sureties  after  payment  of  the  judgment,  on  the 
ground  that  the  payment  was  voluntary.— Ma- 
son v.  Cook,  218  8.  W.  740. 

PRINTING. 

See  Insurance,  <J=»146. 

PRIORITIES. 

See  Mines  and  Minerals,  4=>6. 

PRISONS. 

«=»I7  (Tenn.)  Under  Pub.  Acts  1875,  c.  43,  J 
1,  as  amended  by  Pub.  Acts  1917.  c.  61,  §  1, 
and  Shannon's  Code,  §§  7430,  7431,  it  is  the 
duty  of  the  sheriff  to  see  that  prisoners  in  a 
county  jail  are  supplied  with  wholesome  drink- 
ing water,  but  he  need  not  furnish  such  water 
at  his  own  expense,  and  certainly  not  water 
used  and  required  by  the  statutes  in  keeping 
cells  clean,  etc.,  and  he  need  not  pay  water 
rents.— State  v.  Trotter,  218  S.  W.  230. 
<S=>I8(1)  (Tenn.)  A  sheriff  is  not  entitled  to 
recover  of  the  county  for  "bug  killer"  purchas- 
ed on  his  own  initiative,  where  the  county 
maintained  a  committee  known  as  the  "court- 
house and  jail  committee,"  whose  duty  it  was 
to  purchase  all  supplies  necessary  for  the 
courthouse  and  jail.— State  v.  Trotter,  218  S. 
W.  230. 

<8=I8(2)  (Tenn.)  Under  Pub.  Acts  1875,  c.  43, 
as  amended  by  Pub.  Acts  1917,  c.  61,  $  1,  a 
sheriff  is  only  entitled  to  receive  pay  for  meals 
actually  furnished  a  prisoner  on  a  basis  of  50 
cents  for  three  meals,  and  where  only  one  meal 
is  furnished  on  one  day,  and  the  prisoner  is 
discharged  before  the  time  for  serving  the  next 
meal,  he  is  entitled  to  receive  only  pay  for 
one-third  of  a  day.— State  v.  Trotter,  218  S. 
W.  230. 

PRIVATE  ROADS. 

4£=>l  (Ark.)  Roads  established  on  petition  of 
landowners,  who  defray  expenses  of  opening 
and  keeping  roads  in  repair,  on  land  of  ad- 
joining owners,  though  called  private  roads, 
are  in  a  •  sense  public  roads,  in  that,  though 
only  a  branch  of  main  public  road,  any  one  who 
has  occasion  to  do  so  may  travel  them. — Carter 
v.  Bates,  218  S.  W.  838. 

oi=>2(l)  (Ark.)  Where  land  over  which  adjoin- 
ing owner  petitioned  to  establish  road  was  a 


very  valuable  farm  and  was  tile-drained,  so 
that  establishment  of  road  and  travel  there- 
over would  break  the  tile,  and  in  so  doing 
obstruct  drainage  and  cause  the  whole  field  to 
overflow  with  water,  and  where  road  could 
have  been  established  along  other  route  on  ad- 
joining owner's  own  land,  though  such  route 
was  longer  and  more  expensive  to  adjoining 
owner,  it  was  error  to  order  establishment  of 
road  over  the  tile-drained  land,  in  absence  of 
showing  that  the  expenses  of  constructing  road 
along  the  other  route  on  adjoining  owner's 
own  land  would  have  been  prohibitive.— Carter 
v.  Bates,  218  S.  W.  838. 

PROCESS. 

See  Abatement  and  Revival,  6=>84;  Appeal 
and  Error,  <8=>351,  712,  1037;  Appearance, 
<g=»20;  Constitutional  Law,  $=3309;  Corpo- 
rations, <8=>668;  Judgment,  <&=>17,  460; 
Jury,  «=*>26;   Pleading,  <8=>101. 

EL   SERVICE. 
(El)  Return  and  Proof  of  Service. 

<S=»I49  (Tex.Civ.App.)  When  the  return  of  an 

officer  is  attacked  tie  testimony  of  the  officer 
must  be  met  by  the  oath  of  two  witnesses,  or  of 
at  least  one  with  strong  corroborating  circum- 
stances, but  such  rule,  however,  is  not  to  be 
applied  so  as  to  deprive  a  person  of  the  right 
to  have  the  jury  pass  on  the  credibility  of"  wit- 
nesses but  is  to  be  used  to  weigh  the  testimony 
which  was  found  by  the  jury  to  be  true.— Beck- 
er v.  Becker,  218  S.  W.  542. 

III.  DEFECTS,  OBJECTIONS,  AND 
AMENDMENT. 

<S=>I64(8)  (Ky,)  If  the  process  server's  return 
of  summons  served  upon  an  officer  of  defend- 
ant foreign  company  is  defective  in  form,  or 
contains  a  misdescription  of  the  connection 
with  the  company  of  the  officer  summoned,  the 
return  may  be  corrected  to  conform  to  the 
facts.— Morris  v.  Cumberland  Producing  &  Re- 
fining Co.,  218  S.  W.  302. 

PROFITS. 

See  Husband  and  Wife,  ®=>126. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPERTY. 

"S=>9  (Tex.CivApp.)  Possession  of  land  car- 
ries with  it  only  a  presumption  of  ownership. 
—Butler  v.  Borroum,  218  S.  W.  1115. 

PROSPECTORS'  PERMITS. 

See  Mines  and  Minerals,  <S=»6. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  <&=>266-485. 

PUBLIC  LANDS. 

See  Adverse  Possession,  4=»14, 103 ;  Mines  and 

Minerals,  <S=»6. 


m. 


DISPOSAL  OF  LANDS  OF  THE 
STATES. 


<S=»I80  (Tex.Civ.App.)  Under  Rev.  St  1911, 
arts.  5458,  5459,  though  the  surveyor  of  a 
land  district  had  no  authority  to  make  sale 
of  land  in  another  county,  no  one  but  the 
state  can  question  such  survey  and  sale  by 
him.— Brooks  v.  Slaughter,  218  S.  W.  632. 

PUBLIC  SERVICE  COMMISSIONS. 

See  Mandamus,  «J=>10,  172;  Railroads,  «£=a 
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PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Railroads;  Street  Railroads; 
Telegraphs  and  Telephones. 

QUANTUM  MERUIT. 

See  Account,  Action  on,  S=»6;  Attorney  Gen- 
eral, <S=>2;  Infants,  «=>92;  Work  and  La- 
bor. 

QUIETING  TITLE. 

See  Adverse  Possession,  €=»115. 

I.   RIGHT  OF  ACTION  AND  DEFENSES. 

«J=sl2(3)  (Ky.)  Action  to  quiet  title  to  a  tract, 
which  according  to  patent  contained  100  acres, 
but  which  had  been  greatly  enlarged  by  metes 
and  bounds  contained^  in  deeds  by  owners  sub- 
sequent to  patentee,  where  plaintiffs  neither 
allege  nor  prove  possession,  will  be  dismissed 
in  view  of  Ky.  St  §  11,  requiring  as  condition 
precedent  to  maintenance  or  action  that  plain- 
tiffs shall  be  in  possession ;  defendant,  who 
had  made  an  effort  to  patent  the  land  claimed 
by  plaintiffs,  denying  plaintiffs'  title,  but  not 
asking  that  he  be  adjudged  owner. — Childers  v. 
York,  218  S.  W.  1027. 

<}=»  1 3  (Ky.)  If  defendant  should  take  posses- 
sion under  an  invalid  patent,  plaintiffs  would 
have  a  complete  remedy  by  ejectment  and  to 
recover  possession. — Childers  v.  York,  218  S. 
W.  1027. 

II.  PROCEEDINGS  AND  RELIEF. 
€=44(3)  (Ky.)  In  a  proceeding  for  possession 
and  quieting  title  to  land,  where  there  was  no 
clearing,  fencing,  or  building  upon  the  land, 
it  should  be  decreed  to  the  plaintiff  havingthe 
superior  paper  title  shown  upon  trial.— -Ken- 
tucky Coal  Lands  Co.  v.  J.  D.  Hughes  Lumber 
Co.,  218  S.  W.  1024. 

RAILROADS. 

See  Appeal  and  Error,  <&=>45,  172,  216,  1173; 
Bridges,  <&=>12;  Carriers,  «=>319,  320;'  Evi- 
dence, «=»20,  501;  Highways,  4J=»166.  178; 
Limitation  of  Actions,  ®=»127 ;  Mandamus, 
«=»10,  172 ;  Receivers,  <S=»184j  Street  Rail- 
roads; Taxation,  <8=»611j  Trial,  <8=>191, 
252,  250,  267,  355,  357;  Waters  and  Water 
Courses,  #3=»171,  179. 

I.  CONTROL  AND  REGULATION  IN 
GENERAL. 

0j=»5'/2  [New,  vol.  6A  Key-No.  Series] 

(Mo.App.)  In  action  against  a  carrier 
and  the  Director  General  of  railroads  for  dam- 
ages to  a  shipment  of  live  stock,  where  it  ap- 
peared that  the  Director  General  was  operating 
the  railroad,  it  was  error  to  render  a  judgment 
against  the  railroad  company. — Cravens  v. 
Hines.  218  S.  W.  912. 
&=>$y2  [New,  vol.  6 A  Key-No.  Series] 

(Tex.)  In  so  far  as  General  Orders  18  and 
18a  of  the  Director  General  of  Railroads,  relat- 
ing to  the  venue  of  suits  against  carriers  while 
under  federal  control,  restricts  the  right  created 
by  Congress  to  maintain  a  suit  in  any  court  of 
competent  jurisdiction,  they  are  invalid.— El 
Paso  &  S.  W.  R.  Co.  v.  Lovick,  218  S.  W.  489. 

General  Order  No.  26  of  tho_  Director  General 
of  Railroads,  making  the  continuance  of  a  case 
for  the  period  of  federal  control  dependent  on  a 
showing  that  the  just  interests  of  the  govern- 
ment would  be  prejudiced  by  a  trial,  if  within 
the  power  of  the  Director  General,  does  not 
deprive  the  trial  court  of  power  to  exercise  dis- 
cretion in  determining  the  sufficiency  of  the 
showing  of  prejudice. — Id. 

Where  a  personal  injury  action  by  an  employe1 
was  begun  against  a  railroad  in  a  county  other 
than  that  of  plaintiffs  residence  or  that  in 
which  the  cause  of  action  arose,  it  was  not  an 
abuse  of  discretion  to  refuse  an  abatement  and 
continuance  for  the  period  of  federal  control 
of  the  railroad  under  General  Orders  Nos.  18 


and  18a  of  the  Director  General,  on  the  ground 
tbat  it  would  be  necessary  to  bring  two  switch- 
men and  an  engineer  engaged  in  hauling  war 
materials  and  troops  to  the  county  of  the  trial 
as  witnesses ;  the  case  being  properly  triable  in 
that  county  under  Act  Cong.  March  21,  1918, 
c.  25,  §  10  (U.  S.  Comp.  St.  1918,  §  3115%j), 
and  General  Order  No.  26,  not  depriving  the 
court  of  its  discretion. — Id. 

n.   RAILROAD  COMPANIES. 

<©=»I7  (Tex.Civ.App.)  A  station  agent  has  no 
apparent  authority  to  bind  the  railroad  by  a 
contract  to  board  and  lodge  a  mule  which  was 
part  of  a  shipment  and  was  injured  while  in 
the  railroad's  possession.— Lancaster  v.  Fut- 
rell,  218  S.  W.  805. 

VI.  CONSTRUCTION,    MAINTENANCE, 
AND  EQUIPMENT. 

«=»9I  (7)  (Mo.)  The  order  of  the  Public  Serv- 
ice Commission,  requiring  a  railroad  to  con- 
struct and  install  an  interlocking  plant  at  an 
intersection  with  lines  of  another,  is  full  au- 
thority for  the  first  road  to  proceed  to  perform 
its  duties. — State  ex  rel.  Public  Service  Com- 
mission of  Missouri  v.  Missouri  Pae.  R.  Co., 
218  S.  W.  310. 

Under  an  order  of  the  Public  Service  Com- 
mission that-  a  railroad  construct  an  inter- 
locking plant  at  intersection  of  its  lines  with 
another,  and  that  the  two  divide  the  expense, 
it  is  the  duty  of  the  first  road  to  proceed  with 
construction  of  the  plant,  and  if  the  other  road 
fails  to  pay  the  sums  becoming  due  under  the 
order,  the  first  road  can  invoke  proper  means 
to  collect,  if  under  the  law  and  facts  collection 
is  possible. — Id. 

<S=3ll4(2)  (Tex.Civ.App.)  In  an  action  against 
a  railroad  for  loss  of  cattle  escaping  through 
openings  made  in  plaintiff's  fence  during  rail- 
road construction,  evidence  as  to  extent  of 
damages  held  sufficient  to  warrant  verdict  as 
to  amount.— Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Baker, 
218  S.  W.  7. 

X.   OPERATION. 

(D)   Injuries  to  Licensee*  or   Trespasser* 

In  General. 

€=»275(1)  (Tex.Civ.App.)  Where  warehouse 
company's  employe,  aware  of  the  condition  ot 
a  side  track,  was  injured  when  in  pushing  a 
car  a  steel  sliver  on  a  rail  caught  his  clothing 
and  held  him  until  the  car,  pushed  against  an- 
other, moved  back  upon  him,  tie  railroad  was 
not  liable  for  his  injuries,  though  it  had  knowl- 
edge and  failed  to  warn  him. — Galveston,  H. 
&  H.  R.  Co.  v.  McLain,  218  S.  W.  65. 
<3=>282(5)  (Tex.Civ.App.)  In  an  action  against 
a  railroad  by  a  warehouse  company's  employe 
caught  on  a  sliver  on  a  rail  while  engaged  in 
moving  a  freight  car  on  a  side  track,  evidence 
held  to  show  that  plaintiff  had  full  knowledge 
of  the  defect— Galveston,  H.  &  H.  R.  Co.  v. 
McLain,  218  S.  W.  65. 

(F)   Accident*  at  Crossings. 

<g=>327(l)  (Tex.Civ.App.)  A  driver  of  an  am- 
bulance, who  failed  to  use  ordinary  care  to 
discover  the  approach  of  a  train  before  he 
drove  his  ambulance  so  near  the  railroad  track 
as  to  render  it  impossible  to  stop  and  prevent 
the  collision,  was  guilty  of  contributory  negli- 
gence.—Texas  &  NT  O.  R.  Co.  v.  Houston  Un- 
dertaking Co.,  218  S.  W.  84. 
<S=338  (Tex.Com.App.)  If  an  engineer,  discov- 
ering the  peril  of  a  driver  approaching  track, 
fails  to  exercise  ordinary  care  to  avoid  injury, 
the  railroad  is  liable,  notwithstanding  the  driv- 
er's contributory  negligence. — Trochta  v.  Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas,  218  S.  W. 
1038. 

The  test  of  liability  for  injury  to  one  who 
negligently  drives  upon  a  crossing  is  not  wheth- 
er the  engineer  on  discovering  the  peril  did 
what  he  thought  proper  in  the  emergency  to 
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avoid  the  collision,  but  whether  he  did  what  a 
man  of  ordinary  prudence  would  hnve  done 
nnder  the  circumstances,  he  being  required  to 
exercise  ordinary  care,  and  the  care  must  be 
proportionate  to  the  danger. — Id. 

Where  the  engineer  failed  to  sound  whistle 
after  discovering  the  peril  of  a  driver,  and 
where  such  negligence  was  the  proximate  cause 
of  the  injury,  railroad  was  liable,  notwithstand- 
ing the  driver's  contributory  negligence. — Id. 
9==>348(1)  (Ky.)  Evidence  for  a  pedestrian, 
■truck  by  cars  having  no  light  and  giving  no 
warning  of  their  approach  over  a  crossing,  held 
to  sustain  a  verdict  in  his  favor. — Chesapeake 
&  O.  By.  Co.  v.  Salvers,  218  S.  W.  474. 
«=>348(6)  (Tex.Civ.App.)  Conflicting  evidence 
upon  the  issue  of  plaintiff  having  reduced  the 
speed  of  his  automobile  to  6  miles  an  hour 
within  30  feet  of  the  track  held  sufficient  to 
sustain  the  verdict  against  defendant. — Hines 
v.  Messer,  218  S.  W.  611. 
«=348(6)  (Tex.Civ.App.)  In  an  action  for 
damages  to  an  ambulance  in  collision  with  a 
train  at  a  crossing,  evidence  held  sufficient  to 
support  a  finding  that  plaintiff's  driver  was 
guilty  -of  contributory  negligence. — Texas  &  N. 
O.  R.  Co.  v.  Houston  Undertaking  Co.,  218 
S.  W   84  =F 

«==>350(16)  (Tex.Com.App.)  Generally  the  fail- 
ure of  one  about  to  go  over  a  public  railroad 
crossing  to  look  and  listen  does  'not  of  itself 
constitute  negligence  as  a  matter  of  law. — 
Trochta  v.  Missouri,  K.  &  T.  By.  Co.  of  Texas, 
218  S.  W.  1038. 

Whether  a  wagon  driver  killed  at  a  crossing 
was  negligent  in  failing  to  look  and  listen  held, 
under  the  evidence  a  question  for  the  jury. — Id. 
«=>350(22)  (Tex.Civ.App.)  In  an  action  for  in- 
juries in  collision  between  a  motortruck  and  a 
train  running  at  an  excessive  speed  without 
giving  the  statutory  signal,  where  plaintiff 
looked  first  to  the  right  and  then  to  the  left  as 
he  passed  the  last  obstruction,  and  the  evi- 
dence was  undisputed  that  had  he  looked  first 
to  the  left  he  could  have  avoided  the  collision, 
held,  that  he  was  not  guilty  of  contributory 
negligence  as  a  matter  of  law.— Hines  v.  Messer, 
218  S.  W.  611. 

«=>350(33)  (Tex.Com.App.)  In  an  action  for 
death  of  one  who  negligently  drove  upon  a 
crossing  whether  the  engineer  after  discovery 
of  peril  exercised  the  degree  of  care  which  a 
person  of  ordinary  prudence  would  have  ex- 
ercised under  the  same  circumstances  held  a 
question  for  the  jury.— Trochta  v.  Missouri.  K. 
&  T.  By.  Co.  of  Texas,  218  S.  W.  1038. 

(GO  Injuries  to  Persona  on  or  near  Tracks. 

<S=»369(3)  (Ky.)  In  the  open  country,  where 
persons  have  no  right  to  be  on  the  track,  ex- 
cept by  sufferance,  a  railroad  backing  its  en- 
gine with  the  tender  in  front,  on  which  was  a 
lighted  headlight,  does  not  owe  the  duty,  even 
to  a  licensee,  to  station  a  man  on  the  tender 
to  maintain  a  lookout. — Louisville  &  N.  B,  Co. 
v.  Stidham's  Adm'x,  218  S.  W.  460. 
3=369(3)  (Mo.App.)  If  plaintiff,  when  injured 
by  defendant's  train,  instead  of  attempting  to 
pass  through  an  opening  therein  at  the  high- 
way, across  which  it  was  standing,  was  at- 
tempting to  crawl  under  it  at  another  place, 
there  was  no  duty  of  signaling  the  starting 
thereof;  the  company's  servants  not  having 
seen  him.— Israel  v.  Wabash  B.  Co.,  218  S.  W. 
916. 

$=»397(7)  (Ky.)  A  railroad  company's  liability 
for  failure  to  maintain  a  lookout  on  the  tender 
of  a  backing  engine  depends  on  principles  of 
law,  and  not  on  the  rules  of  the  company,  and  a 
rule  requiring  a  lookout  is  not  admissible  in 
behalf  of  plaintiff  in  an  action  for  death. — Lou- 
isville &  N.  B.  Co.  v.  Stidham's  Adm'x,  218 
S.  W.  460. 

«=>398(1)  (Ky.)  In  an  action  for  the  death  of 
a  person  whose  body  was  found  near  railroad 
tracks,  on  which  he  was  walking  when  last 
seen  alive,  evidence  held  insufficient  to  show 
that  he  was  killed  by  a  train,  or  that  there  was 


any  negligence  in  its  operation.— Louisville  &  N. 
B.  Co.  v.  Stidham's  Adm'x,  218  S.  W.  400. 
€=»400(1)  (Ark.)  In  an  action  by  an  automo- 
bile driver  for  injuries  in  a  collision  at  a  cross- 
ing, the  questions  of  the  negligence  and  con- 
tributory negligence  held,  under  the  evidence, 
for  the  jury— Hines  v.  Beynolds,  218  S.  W.  375. 
<S=400(10)  (Ark.)  In  an  action -by  an  automo- 
bile driver  for  injuries  in  a  collision  at  a  cross- 
ing, the  questions  of  the  negligence  and  con- 
tributory negligence,  held,  under  the  evidence, 
for  the  jury.— Hines  v.  Reynolds,  218  S.  W. 
375. 

<8=>400(10)  (Tex.Civ.App.)  In  a  suit  for  the 
death  of  a  pedestrian  struck  by  an  engine  in 
defendant's  railroad  yards,  held,  that  question 
of  contributory  negligence  was  for  the  jury. — 
Schaff  v.  Gooch,  218  S.  W.  783. 
<S=>400(14)  (Tex.Civ.App.)  In  a  suit  for  the 
death  of  a  pedestrian  struck  by  an  engine  in 
defendant's  railroad  yards,  held,  on  the  evi- 
dence, that  court  erred  in  submitting  question 
of  discovered  periL— Schaff  v.  Gooch,  218  S. 
W.  783. 

(H)   Injuries    to    Animals    on    or    near 
Tracks. 

4=9443(7)  (MoApp.)  In  an  action  for  the  value 
of  a  horse  struck  by  a  train,  evidence  held 
sufficient  to  support  a  finding  of  negligence  in 
failing  to  stop  or  slow  down  the  speed  of  the 
train.— Childs  v.  Wabash  B.  B.,  218  S.  W.  935. 
iQ.,  j  116(1)  (Ark.)  In  an  action  for  killing  mules 
on  the  tracks,  railroad's  negligence  held  a 
question  for  jury. — Kansas  City  Southern  By. 
Co.  v.  Wray,  218  S.  W.  834. 

(I)  Fires. 

<8=>480(2)  (Ark.)  The  rule  that,  where  inflam- 
mable property  near  a  railroad  track  is  discov- 
ered to  be  on  fire  soon  after  the  passing  of  an 
engine  emitting  sparks,  the  jury  may  infer  that 
the  fire  originated  in  sparks  from  the  engine, 
in  the  absence  of  other  evidence  to  explain  its 
origin,  applies,  though  the  cause  of  action  arose 
in  another  state,  where  a  different  rule  prevails. 
—St.  Louis  &  S.  F.  By.  Co.  v.  Black,  218  S. 
W.  377. 

RAILWAY  EQUIPMENT  REGISTER. 

See  Evidence,  ®=»158. 

RAPE 

See  Criminal  Law,  «=>478,  720,  1169;    Wit- 
nesses, 4=>337. 

n.   PROSECUTION  AND  PUNISHMENT. 
(B)  Evidence. 

&=>38(1)  (Ark.)  In  rape  prosecution,  wherein 
defendant  claimed  that  prosecutrix's  child,  of 
which  defendant  was  said  to  be  the  father,  could 
not  have  been  conceived  on  date  of  intercourse, 
and  involving  question  of  whether  child  had 
been  prematurely  born,  the  woman  who  attend- 
ed prosecutrix  at  time  child  was  born  was.  prop- 
erly allowed  to  state  in  detail  the  appearance 
of  the  child  at  such  time.— Jackson  v.  State,  218 
S.  W.  369. 

®=>52(1)  (Ark.)  Evidence  held  to  sustain  con- 
viction of  carnally  knowing  a  female  under  age 
of  16  years,  in  violation  of  Kirby's  Dig.  {  200$. 
—Jackson  v.  State,  218  S.  W.  360. 

(C)   Trial  and   Review. 

©=♦59(5)  (Ark.)  In  prosecution  for  rape,  in- 
struction defining  the  "material  issue"  as  wheth- 
er the  parties  had  sexual  intercourse  "whether 
one  time  or  five  times,  the  offense  would  be 
consummated  just  one  single  time  or  act,"  was 
not  erroneous,  where  prosecutrix  did  not  claim 
that  there  had  been  but  one  act  of  intercourse, 
the  quoted  portion  of  instruction  merely  defin- 
ing the  offense  and  telling  jury  that  a  single 
act  constituted  the  offense  under  the  statute. — 
Jackson  v.  State,  218  S.  W.  369. 
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RATIFICATION. 

See  Master  and  Servant,  o$=»308. 

REAL  ACTIONS. 

See  Ejectment;  Quieting  Title;  Trespass  to 
Try  Title. 

RECEIVERS. 

See  Corporations,  <3=>320;  Pleading,  <£=>36. 
301;    Wills,  «=357. 

I.  NATURE  AND  GROUNDS  OF  RE- 
CEIVERSHIP. 
(A)  Nature  amd  Subjects  ol  Remedy. 

d)=>3  (Tex.CiT.App.)  Receiverships  are  created 
only  as  auxiliary  to  some  ultimate  relief  for 
which  a  suit  may  be  instituted. — Alto  Cotton 
Oil  &  Mfg.  Co.  v.  Berryman,  218  S.  W.  518. 

IX   APPOINTMENT,    QUALIFICATION. 
AND    TENURE. 

€=>35(1)  (Tex.Civ.App.)  A  receiver  should  not 
be  appointed  without  notice  to  the  parties  ad- 
versely interested,  unless  it  is  made  to  appear 
that  plaintiff  would  suffer  some  material  injury 
by  the  delay  necessary  to  give  notice.— Alto 
Cotton  Oil  &  Mfg.  Co.  v.  Berryman,  218  S. 
W.  513. 

VI.  ACTIONS. 

<S=s>l84  (Tex.Civ.App.)  In  an  action  against 
two  different  railroad  companies  and  their  re- 
ceivers, evidence  held  to  establish  that  only 
one  of  them  was  acting  as  receiver  when  the 
cause  of  action  arose.— Baker  v.  Lyons,  218  S. 
W.  1090. 

RECEIVING  STOLEN  GOODS. 

See  Criminal  Law,  ®=»608,  561,  784,  1169. 

<S=»8(3)  (Tex.Cr.App.)  In  a  prosecution  for  re- 
ceiving stolen  property,  the  bare  fact  that  de- 
fendant received  the  property  is  not  sufficient 
to  show  that  it  was  stolen.— Grant  v.  State, 
218  S.  W.  1062. 

<8=»8(4)  (Tex.Cr.App.)  The  possession  of  stol- 
en property  by  defendant  charged  with  having 
received  it,  with  other  facts,  was  a  circum- 
stance from  which  the  inference  of  guilty 
knowledge  on  defendant's  part  might  be  drawn, 
but  was  merely  an  inference.— Grant  v.  State, 
218  S.  W.  1002. 

RECENTLY  STOLEN  PROPERTY. 

See  Burglary,  <8=>42. 

RECOGNITION  OF  TITLE. 

See  Adverse  Possession,  «3=s>109. 

RECOGNIZANCES. 

See  Bail,  <8=»70. 

RECORDS. 

See  Adverse  Possession,  €=>82;  Appeal  and 
Error,  «=»271,  494,  706,  712,  753,  773, 
907,  933.  1091 ;  Criminal  Law,  «=>700,  1086, 
1090,  1097,  1106,  1109,  1119;  Fraudulent 
Conveyances,  ®=»154:  Mines  and  Minerals, 
«J=»81;    Vendor  and  Purchaser,  «J=>231,  265. 

dj=»4  (Tex.Civ.App.)  An  instrument  is  en- 
titled to  record  upon  its  arrival  or  deposit  in 
the  county  clerk's  office,  whether  sent  by  mail 
or  messenger,  or  handed  to  the  clerk  elsewhere 
and  carried  there  by  him.— Jones  v.  MacCor- 
quodale,  218  S.  W.  59,  62;   Same  ▼.  Maes,  Id. 

RED  CROSS. 

See  Assault  and  Battery,  <8=>24,  27,  80,  85, 
38,39. 


REFORMATION  OF  INSTRUMENTS. 

I.  RIGHT  OF  ACTION  AND  DE- 
FENSES. 

<3=>I9(1)  (Tex.Civ.App.)  A  deed  will  not  be 
reformed  on  the  ground  of  mistake,  where  the 
mistake  was  not  mutual. — Henson  v.  Peterson, 
218  S.  W.  126. 

IT.  PROCEEDINGS  AND  RELIEF. 

<g=»45(9)  (Ark.)  In  an  action  to  reform  a 
lease  contract  so  as  to  make  it  commence  Jan- 
uary 1,  1915,  instead  of  January  1,  1014, 
plaintiff  contending  that  the  error  was  typo- 
graphical, evidence  held  not  so  clear,  unequivo- 
cal, and  decisive  of  a  mutual  mistake  in  the 
execution  of  the  instrument  as  to  justify  ref- 
ormation.—Jones  v.  Boss,  218  S.  W.  198. 
$=345(13)  (Tenn.)  In  an  action  by  material- 
men wherein  it  was  sought  to  hold  school  com-- 
missioners  individually  liable  for  materials  fur- 
nished a  contractor  in  the  construction  of  a 
school  building,  on  the  ground  that  the  bond 
executed  by  the  contractor  was  not  drawn  up 
so  as  to  comply  with  Laws  1899,  c.  182,  evi- 
dence held  not  to  show  that  there  was  any 
agreement  or  any  understanding  between  the 
commissioners  and  the  contractor  and  surety 
to  the  effect  that  the  bond  was  to  cover  labor 
and  materials  furnished  as  provided  by  such 
act,  and  a  reformation  was  properly  refused. 
—Tennessee  Supply  Co.  v.  Bina  Young  &  Son, 
218  S.  W.  225. 

■S=»47  (Tex.Civ.App.)  In  suit  to  reform  a 
deed,  court  in  denying  reformation  will  not 
construe  deed  solely  for  the  purpose  of  reliev- 
ing an  uncertainty  regarding  its  legal  effect. 
—Henson  v.  Peterson,  218  S.  W.  126. 

RELEASE. 

See  Principal  and  Surety,  «J=»129. 

I.   REQUISITES   AND   VALIDITY. 

<3=>I7(2)  (Mo.App.)  Injured  employe's  release, 
discharging  employer  from  liability  procured  by 
defendant's  claim  agent  by  leading  employe,  who 
was  unable  to  read  and  to  whom  release  was 
not  read,  to  believe  that  he  ■was  signing  mere- 
ly a  report  giving  the  details  of  the  accident, 
held  void,  having  been  obtained  by  fraud. — 
Childeris  v.  Northern  Pac.  Ry.  Co.,  218  S.  W. 
441. 

RELIGIOUS  SOCIETIES. 

See  Adverse  Possession,  4=324,  67;    Trespass, 
€=»58. 

REMAINDERS. 

See  Deeds,  «=»129;    Wills,  «=>634. 

€=>I0  (Tex.Civ.App.)  Where  deed  conveyed 
life  estate,  with  remainder  to  grantee's  chil- 
dren, grantor  and  grantee  could  not,  by  sub- 
sequent agreement,  enlarge  the  grantee's  es- 
tate, or  divest  the  remaindermen  of  the  inter- 
est acquired  by  them  under  the  terms  of  the 
deed.— Henson  v.  Peterson,  218  S.  W.  126. 

REMARRIAGE. 

See  Death,  <S=»91. 

REMOVAL  OF  CAUSES. 

I.  POWER  TO   REMOVE  AND  RIGHT 
OF   REMOVAL  IN   GENERAL. 

«£=»I2  (Tex.Civ.App.)  Under  U.  S.  Comp.  St. 
jj|  1010,  1035,  a  suit  filed  in  a  state  court  lo- 
cated in  a  federal  district  which  is  not  the  legal 
residence  of  either  of  the  parties  is  not  remov- 
able.—Southwestern  Gas  &  Electric  Co.  v. 
Raines,  218  S.  W.  545. 


See  Fish,  «=»». 
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REPLEVIN. 

See  Appeal  and  Error,  «=»1177 ;  Chattel  Mort- 
gages, <8=172 ;  Evidence,  <g=>471 ;  Husband 
and  Wife,  <8=»133% ;    Trial,  <8=»251. 

I.   RIGHT  OF  ACTION  AND  DEFENSES. 

«S=>I  (Mo.App.)  Under  Rev.  St  1909,  §  2637, 
replevin  is  a  possessory  action,  and  the  issues 
to  be  determined  are  the  right  of  possession 
in  plaintiff,  and  the  unlawful  detention  or 
possession  on  the  part  of  defendant. — Cook  v. 
Wheeler,  218  S.  W.  929. 

IV.  PLEADING  AND  EVIDENCE. 

<g=>59  (Mo.App.)  In  replevin  action,  a  descrip- 
tion of  the  property  as  consisting  of  a  certain 
number   of  horses,  cows,   wagons,   cultivators, 

'  etc.,  "kept  and  contained  on  the  farm  known  as 
the    Watson    farm,    approximately    two    miles 

'  northeast  of  the  city  of  St.  Joseph,"  was 
sufficient  although  the  farm  was  northwest  of 
St.  Joseph  and  not  northeast.— Cook  v.  Wheel- 
er, 218  S.  W.  929. 

REVENUE. 

See  Taxation. 

REVIEW. 

See  Appeal  and  Error;   Certiorari. 

RISKS. 

See  Master  and  Servant,  <8=»203-226. 

ROADS. 

See  Highways ;  Private  Roads. 

ROCKS. 

See  Homicide,  «=>268. 

RUPTURE  PADS. 

See  Action,  4J=>27 ;   Druggists,  <S=>9. 

SALES. 

See  Appeal  and  Error,  <g=>216,  1033,  1050, 
1064;  Bridges,  <S=»15;  Chattel  Mortgages, 
€=>6;  Corporations,  <8=>542,  546;  Evidence, 
<©=»181,  413,  443,  457;  Frauds,  Statute  of, 
<$=>72 :  Highways,  «=»90 ;  Taxation,  <8=»629- 
630;  Trial,  €=>296;  Vendor  and  Purchaser; 
Venue,  ®=>14. 

I.   REQUISITES  AND  VALIDITY  OF 
CONTRACT. 

®=352(5)  (Mo.App.)  Evidence  in  buyer's  ac- 
tion for  breach  of  alleged  contract  of  sale  of 
iron  held  insufficient  to  show  contract,  in  that 
acceptance  of  proposals  was  refused. — Widmer 
v.  Moran  Bolt  &  Nut  Mfg.  Co.,  218  S.  W.  351. 

II.   CONSTRUCTION  OF  CONTRACT. 

$=>7I(5)  (Tex.CivApp.)  A  contract  to  pur- 
chase oil  at  a  certain  price  per  barrel,  buyer, 
not  being  obligated  to  take  more  than  2,000 
gallons  per  day,  held  to  give  buyer  option  to 
take  the  total  output  of  the  seller's  oil  well 
at  the  specified  price. — Blatter  &  Farish  v. 
Gulf  Pipe  Line  Co.,  218  S.  W.  89. 
<g=>79  (Mo.App.)  When  plaintiffs  accepted  de- 
fendant's telegrams  from  his  place  of  business 
offering  to  sell  plaintiffs  two  cars  of  potatoes 
at  a  named  price  "delivered,"  the  contract  re- 
quired delivery  at  plaintiffs'  place  of  business. 
—Mayo  v.  J.  L.  Price  Brokerage  Co.,  218  S.  W. 
932. 

IV.   PERFORMANCE     OF    CONTRACT. 

(C)  Delivery  and  Acceptance  of  Good*. 

«=»I50(1)    (Tex.Civ.App.)  Where  buyer  of  oil 

-reed  to  take  2,000  gallons  of  oil  per  day,  but 

tract  gave  him  the  option  of  purchasing  all 


oil  produced  by  the  seller  in  excess  jf  such 
amount  at  the  same  price,  the  seller  ct  old  not, 
by  refusing  to  deliver  the  oil  producec  in  ex- 
cess of  the  2,000  gallons,  affect  the  right  of  the 
purchaser  to  have  such  excess  oil  at  the  spec- 
ified price.— Blaffer  &  Farish  v.  Gulf  Pipe 
Line  Co.,  218  S.  W.  89. 

<8=»I77  (Tex.Civ.App.)  The  purchaser  of  goods 
is  not  required  to  accept  delivery  of  them  at  a 

Slace  other  than  provided  in  the  contract,  and 
mit  damages  to  the  difference  in  cost  of  ship- 
ping from  the  two  places,  but  may  stand  on  his 
contract,  and  recover  as  though  the  seller  had 
refused  to  make  any  delivery.— Dallas  Waste 
Mills  v.  Early-Foster  Co.,  218  S.  W.  515. 
<&=>I8I(5)  (Tex.Civ.App.)  In  a  suit  for  damages 
to  a  paving  contractor  through  insufficiency  of 
a  concrete  mixer  sold  him  by  defendant,  plain- 
riff  having  alleged  that  he  had,  to  defendant's 
knowledge,  been  awarded  contracts  for  the  lay- 
ing of  specified  grade  of  concrete,  the  written 
paving  contracts  awarded  to  plaintiff  were  prop- 
erly admitted  in  evidence  as  the  basis  of  his 
suit  when  properly  proven.— Standard  Scale  & 
Supply  Co.  v.  Chapin,  218  S.  W.  645. 
<g=»l8l(ll)  (Tex.Ciy.App.)  In  seller's  action 
for  price  of  bottles,  proof  that  buyer  had  re- 
ceived bottles  in  good  condition  and  had  made 
no  complaint  that  any  of  the  bottles  were  bro- 
ken in  transit  within  eight  months  after  deliv- 
ery held  to  make  a  prima  facie  case  of  delivery 
according  to  the  contract.— Woytek  v.  King,  218 
S.  W.  1081. 

(D)  Payment  of  Price. 

<©=>I95  (Ark.)  Within  the  rule  that  he  who 
commits  first  breach  of  contract  cannot  sue 
the  other  for  subsequent  failure  to  perform, 
first  breach  was  not  by  buyer  of  trap  rock  in 
failing  to  make  payments  at  designated  times; 
the  seller  having  previously  failed  in  its  duty 
to  furnish  the  various  sizes  in  the  proportions 
ordered.— Wiegel  v.  Road  Improvement  Dist- 
No.  1,  Prairie  County,  218  S.  W.  856. 

VI.  WARRANTIES. 

<S=>285(2)  (Ark.)  Where  a  contract  of  sale  of 
a  tractor  required  notice  by  telegram  and  reg- 
istered mail  of  the  failure  of  the  tractor  to  ful- 
fill the  warranty  within  six  days  from  its  first 
use,  and  also  provided  for  a  demonstration 
which  continued  for  six  days,  notice  given  the 
day  following  the  last  day  of  the  test  was  in 
time,  as  the  period  of  demonstration  was  the 
"first  use."— Heer  Engine  Co.  v.  Papan,  218 
S.  W.  202. 

VIH.   REMEDIES  OF  BUYER. 
(C)   Actions  for  Breach  of  Contract. 

<g=>4l5  (Mo.App.)  Whether  there  was  a  car 
shortage  sufficient  to  excuse  defendant  seller  of 
potatoes  from  delivering  a  carload  to  plaintiff 
buyers  was  a  matter  of  defense  to  be  shown  by 
defendant  seller.— Mayo  v.  J.  L.  Price  Broker- 
age Co.,  218  S.  W.  932. 

<&=>4I8(2)  (Mo-App.)  The  measure  of  damages 
for  breach  of  a  contract  of  Bale  of  goods  is  the 
difference  between  the  contract  price  and  the 
market  price  at  the  time  and  place  of  breach. 
—Mayo  v.  J.  L.  Price  Brokerage  Co.,  218  S.  W. 
932. 

<g=»4l8(6)  (Tex.Civ.App.)  Provision  of  contract 
of  sale  giving  purchaser,  in  case  of  nondelivery, 
right  to  buy  other  goods  in  the  open  market 
and  hold  the  seller  for  the  difference  between 
the  contract  price  and  the  price  paid,  not  being 
mandatory,  does  not  furnish  the  exclusive  rem- 
edy, but  the  buyer  may  have  his  common-law 
remedy  of  recovering  the  difference  between  the 
contract  price  and  the  price  at  which  he  could 
have  sold  the  goods. — Dallas  Waste  Mills  v. 
Early-Foster  Co..  218  S.  W.  515. 
<S=>4I8(7)  (Tex.Civ.App.)  A  buyer  cannct,  on 
failure  of  the  seller  to  deliver,  buy  other  goods 
of  itself,  trading  under  another  name,  anc  bold 
the  seller  for  the  difference  between  the  trice 
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paid  and  the  contract  price.— Dallas  Waste 
Mills  v.  Early-Foster  Co.,  218  S.  W.  516. 
<g=>420  (Mo.App.)  In  an  action  by  buyers  of 
potatoes  for  the  seller's  breach  through  failure 
to  deliver,  testimony  of  the  buyers'  manager 
that  when  he  bought  potatoes  in  place  of  the 
car  not  shipped  he  was  "compelled"  to  pay  a 
certain  price  per  bushel,  etc.,  held  sufficient  to 
take  the  case  to  the  jury  on  the  point  of  the 
market  price  of  potatoes  at  the  time,  material 
in  fixing  damages.— Mayo  v.  J.  I*  Price  Broker- 
age Co.,  218  S.  W.  932. 

®==>42l  (Ark.)  In  an  action  for  breach  of  an 
agreement  to  sell  several  carloads  of  hay,  which 
were  to  be  delivered  as  requested  by  the  buy- 
er, where  the  seller  claimed  that  the  buyer  did 
not  order  delivery  within  a  reasonable  time,  and 
bo  breached  the  contract,  an  instruction  on  the 
failure  of  the  buyer  to  request  delivery  held 
good  as  against  a  general  objection;  there  be- 
ing only  a  slight  ambiguity.— Rogers  v.  Robert- 
son, 218  8.  W.  206. 

In  action  by  buyer  for  breach  of  a  contract 
for  the  sale  of  hay,  where  the  seller  claimed 
that  the  buyer  did  not  order  delivery  within 
reasonable  time  and  broke  the  contract  him- 
self, an  instruction  that,  if  the  parties  made 
any  changes  in  the  written  contract  by  tele- 
phone conversations,  it  was  the  duty  of  the 
jury  to  determine  what  changes  were  made,  and 
then  apply  the  rules  of  law  to  the  changes,  held 
not  abstract,  where  there  was  evidence  as  to 
numerous  telephone  conversations  as  to  deliv- 
ery, etc.— Id. 

<©=42l  (Mo.App.)  In  an  action  by  the  buyers 
of  potatoes  for  the  seller's  failure  to  deliver 
a  car,  instruction  that  the  buyers'  damage  was 
the  difference  between  the  price  at  which  the 
car  was  purchased  and  the  reasonable  amount 
the  buyers  were  required  to  pay  on  the  market 
for  potatoes  on  the  seller's  failure  to  deliver 
held  to  fix  the  measure  of  damages  properly  at 
the  difference  between  the  contract  and  market 
prices.— Mayo  v.  J.  L.  Price  Brokerage  Co., 
218  8.  W.  932. 

(D)   Actions  ana  Counterclaim*  for  Breach 
of  Warranty. 

®=»440(3)  (Ky.)  In  an  action  for  breach  of 
warranty  that  an  engine  was  a  40  horse  powar 
engine,  court  properly  admitted  testimony 
showing  that  the  engine  failed  to  operate  plain- 
tiff's mill,  where  there  was  evidence  to  the 
effect  that  an  engine  of  that  power  would  be 
sufficient  to  pull  all  of  the  machinery  of  the 
mill—  St  Marys  Mach.  Co.  v.  Cook,  218  S.  W. 
733. 

<g=44l  (3)  (Ark.)  Evidence  that  a  purchaser 
of  defendant's  tractor  could  do  more  work 
with  eight  mules  than  with  it,  that  a  ten  horse 
power  tractor  purchased  from  third  parties  de- 
veloped a  greater  horse  power,  and  that  on 
wet  ground  the  wheels  of  defendant's  tractor 
would  spin  around  and  sink  into  the  ground 
and  stall  the  machine,  supported  a  finding  that 
it  did  not  develop  sixteen  horse  power  as  war- 
ranted; though  "horse  power"  is  a  unit  of 
measurement  for  energy  in  steam  or  gasoline 
engines,  and  cannot  be  measured  by  what  a 
horse  could  pull.— Heer  Engine  Co.  v.  Papan, 
218  8.  W.  202. 

<£=>44l(4)  (Ky.)  In  an  action  by  a  millowner 
for  damages  for  breach  of  warranty  as  to  the 
power  of  an  engine,  a  finding  of  damages  for 
loss  of  profits,  in  that  the  engine  would  not  run 
the  mill  at  capacity,  was  not  sustained,  where 
there  was  no  evidence  that  the  mill  could  have 
disposed  of  its  excess  product  at  a  profit,  and 
no  evidence  from  which  the  jury  could  deter- 
mine with  any  precision  the  amount  of  flour 
which  the  engine  in  its  defective  condition  would 
or  could  produce,  so  as  to  ascertain  the  differ- 
ence between  what  was  produced  and  what 
might  have  been  produced  had  the  engine  been 
as  contracted  for.— St.  Marys  Mach.  Oo.  v. 
Cook,  218  a  W.  733. 


<S=M4I(4)  (Tex.Civ.App.)  In  an  action  by  a 
paving  contractor  against  the  seller  of  a  de- 
fective concrete  mixer,  the  guaranty  having 
been  that  the  mixer  would  lay  not  less  than 
1,400  surface  yards  of  6-inch  concrete  per  day, 
but  the  machine  not  having  been  capable  of  the 
service,  and  having  delayed  the  work  some  sev- 
en months,  evidence  as  to  damages  held  suffi- 
ciently certain  and  specific  to  sustain  an  award 
to  plaintiff  of  $1,940,  showing  in  fact  a  net 
loss  of  $2,125.— Standard  Scale  &  Supply  Co. 
v.  Chapin,  218  S.  W.  645. 
<©=>442(5)  (Ky.)  Profits  which  a  millowner 
could  have  realized,  had  an  engine  purchased 
by  him  measured  up  to  the  requirements  of  the 
contract  of  sale,  are  recoverable  in  suit  for 
breach  of  warranty;  such  losses  being  regard- 
ed as  proximate  result  of  the  breach  of  the 
contract,  and  as  being  within  the  reasonable 
contemplation  of  the  parties  at  the  time  of  en- 
tering into  the  contract— St  Marys  Mach.  Co. ' 
v.  Cook,  218  S.  W.  733. 

€=>446(9)  (Ky.)  In  an  action  for  damages  for 
breach  of  warranty  as  to  the  power  of  an  en- 
gine, an  instruction  that  if  the  seller  breached 
his  warranty  the  jury, should  find  for  plaintiff 
"such  sum  in  damages  as  thereby  naturally  and 
reasonably  followed  from  the  failure,  which  the 
plaintiff  and  defendant,  with  their  knowledge  of 
the  circumstances,  should  reasonably  have  an- 
ticipated, if  any,  of  said  mill  and  elevator  to 
run  at  the  capacity  in  producing  flour  and  meal 
which  it  would  have  run  if  said  engine  had 
operated  satisfactorily,"  was  erroneous,  in  that 
it  left  a  wide  field  for  speculation  on  the  part 
of  the  jury,  and  failed  to  fix  any  criterion  by 
which  the  jury  could  be  guided  in  arriving  at 
its  verdict— St  Marys  Mach.  Co.  v.  Cook,  218 
S.  W.  733. 

SALESMEN. 

See  Master  and  Servant,  9=370. 

SAMPLE  BOOKS. 

See  Appeal  and  Error,  €=»1060:    Trial,  4=» 

SANAT0RIUMS. 

See    Constitutional    Law,    9=970;     Hospitals, 
<&=>5. 

SANITARY  COMMISSION. 

See  Animals,  <8=29.  ' 

SAWMILLS. 

See  Master  and  Servant,  <g=>286,  289;    Trial, 
<S=28. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Estoppel,  <8=>62;    Officers,  <3=>30;    Refor- 
mation of  Instruments,  <2=»45. 

II.   PUBLIC    SCHOOLS. 

(C)    Government,    Officer*,    anil    District 
Meetings. 

«=>48(5)  (Tex.Civ.App.)  The  fact  that  the 
county  judge,  elected  November,  1910,  served 
during  his  entire  first  term  till  1912  without 
an  order  fixing  his  salary  as  ex  officio  super- 
intendent of  public  schools,  and  for  more  than 
a  year  on  his  second  term  after  re-election  in 
November,  1912,  without  such  an  order,  during 
all  of  which  time  he  drew  $87.50  per  quarter 
for  such  service,  and  the  fact  that  the  accounts 
were  approved  by  the  commissioners'  court, 
amounted  to  an  agreement  between  him  and  the 
court  that  the  ex  officio  salary  of  $87.50  per 
quarter  as  fixed  for  his  predecessor  applied 
to  him  until  changed,  since  otherwise  he  drew 
$700  illegally  during  his  first  term  with  the 
knowledge  and  consent  of  the  commissioners' 
court— Dalton  v.  Allen,  218  S.  W.  73. 
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(D)  District  Property,  Contract*,  and 
Liabilities. 

®=>8I(2)  (Tenn.)  In  an  action  by  materialman 
wherein  it  was  sought  to  hold  school  commis- 
sioners individually  liable  for  materials  fur- 
nished a  contractor  in  the  construction  of  a 
school  building,  on  the  ground  that  the  bond 
executed  by  the  contractor  was'  not  drawn  up 
so  as  to  comply  with  Laws  1899,  c.  182,  evi- 
dence held  not  to  show  that  there  was  any 
agreement  or  any  understanding  between  the 
commissioners  and  the  contractor  and  surety 
to  the  effect  that  the  bond  was  to  cover  labor 
and  materials  furnished  as  provided  by  sucb 
act. — Tennessee  Supply  Co.  v.  Bina  Young  & 
Son,  218  S»  W.  225. 

A  bond  executed  by  a  contractor  construct- 
ing a  school  building  held  not  to  comply  with 
Laws  1899,  c.  182,  an  act  protecting  laborers 
and  furnishers  of  material  on  public  works. 
-Id. 

A  bond  given  by  a  contractor  on  a  school 
building,  conditioned  to  provide  all  labor  and 
material  necessary  for  the  construction  of  the 
building,  did  not  inure  to  the  benefit  of  those 
furnishing  the  contractor  with  labor  or  materi- 
al.—Id. 

A  surety  on  the  bond  of  a  contractor  con- 
structing a  school  building  was  not  liable  to 
the  school  commissioners,  who  paid  a  creditor 
of  the  contractor  when  they  were  under  no  obli- 
gation to  do  so. — Id. 

«=»84  (Tenn.)  A  contract  and  bond  for  the 
construction  of  a  school  building  held  to  ren- 
der the  contractor  and  surety  liable  for  the  up- 
keep of  the  building  for  a  period  of  one  year 
from  and  after  its  completion,  as  well  as  for 
any  defective  workmanship  or  material  used  in 
its  construction. — Tennessee  Supply  Co.  v.  Bina 
Young  &  Son,  218  S.  W.  225. 
<S=>86(2)  (Tenn.)  Furnishers  of  materials  on 
a  public  Bchool  building  in  the  course  of  con- 
struction by  contractor  have  no  lien  on  the 
property,  and  the  school  district  is  not  liable 
to  one  who  furnishes  material  to  the  contrac- 
tor.—Tennessee  Supply  Co.  v.  Bina  Young  & 
Son,  218  a  W.  225. 

In  an  action  wherein  school  commissioners 
sought  damages  from  a  contractor  and  his 
surety  due  to  defective  workmanship  and  mate- 
rial used  in  the  construction  of  a  school  build- 
ing, a  finding  by  the  chancellor  of  damages  in 
the  sum  of  |4,171.92  held  proper  under  the 
evidence. — Id. 

(K)    District    Debt,    Securities,    Ml    Tax- 
ation. 

<8=>9I  (Ark.)  Acts  1909,  No.  321,  declaring 
that  all  school  districts  organized  under  the 
act  shall  have  power  to  borrow  money  when  a 
majority  of  the  legal  electors  vote  for  same, 
together  with  amendatory  act  (Acts  1911,  No. 
169),  was  not  repealed  by  Acts  1913,  No.  25, 
which  related  to  school  districts  and  purported 
to  amend  Acts  1905,  No.  248,  this  conclusion 
being  strengthened  by  the  fact  that  Acts  1917, 
No.  ISO.  referred  to  Acts  1909,  No.  321,  as  a 
live  statute;  hence  the  directors  of  a  school 
district  organized  under  act  of  1909  could  not 
borrow  money  without  the  consent  of  the  elec- 
tors— Rural  Special  School  Dist.  No.  30  v.  City 
of  line  Bluff.  218  S.  W.  661. 
<g=>97(4)  (Ark.)  Where  bonds  were  issued  by 
the  directors  of  a  school  district  organized  un- 
der Acts  1909,  No.  321,  without  authority  of 
electors  as  required  by  statute,  the  act  of  the 
directors  was  ultra  vires,  and  the  bonds,  even 
in  the  hands  of  a  bona  fide  holder  for  value, 
were  void;  for  all  persons  dealing  with  public 
officials  must  take  notice  of  the  restrictions 
on  their  powers. — Rural  Special  School  Dist. 
No.  30  v.  City  of  Pine  Bluff.  218  S.  W.  661. 
«=>I03(1)  (Tex.Civ.App.)  Neither  informali- 
ty and  irregularity  of  appointment  to  the  office 
of  assessor  and  collector  of  school  district,  by 
the  board  authorized  to  choose  such  officer,  nor 


failure  of  the  appointee  accepting  to  take  or 
give  the  prescribed  oath  or  bond,  prevents  him 
being  a  de  facto  officer;  one  being  such  where 
he  enters  into  possession  of  an  office  and  dis- 
charges its  functions,  under  color  of  title  or 
authority,  which  may  be  acquired  from  an  elec- 
tion or  appointment,  however  irregular  or  in- 
formal.— Welder  v.  Sinton  Independent  School 
Dist,  218  S.  W.  106. 

Any  failure  of  Loc.  &  Sp.  Laws  35th  Leg. 
(1917)  c.  37,  creating  the  Sinton  independent 
school  district,  to  prescribe  ways  and  means 
for  assessment  and  collection  of  taxes,  does 
uot  require  the  general  laws  as  to  taxation  to 
be  consulted,  but  is  covered  by  section  30  of 
the  act  providing  that,  as  to  all  matters  not 
provided  for  in  the  act,  the  board  of  trustees 
shall  have  the  powers  conferred  on  independ- 
ent school  districts. — Id. 

The  board  of  equalization  of  a  school  district 
are  not  guilty  of  discrimination  in  not  raising 
the  valuation  of  personal  property,  but  only 
that  of  all  the  acreage  property. — Id. 

Discrimination  in  raising  the  valuation  of 
the  lands  is  not  evinced  by  the  fact  that  the 
board  of  equalization  of  a  school  district  acted 
"under  a  deliberately  adopted  policy  and  con- 
certed scheme  or  plan."— Id. 

SCIRE  FACIAS. 

See  Bail,  «=>88,  88%,  94;   Judgment,  «=>856. 

SEALS. 

See  Frauds,  Statute  of,  <S=>102;   Landlord  and 
Tenant,  «=»25. 

SEDUCTION. 

See   Courts,    «=»89;    Criminal   Law,   <8=>598, 
825. 

II.   CRIMINAL  RESPONSIBILITY. 

®=>46  (Tex.Cr.App.)  The  reason  for  such  a 
statute  as  Code  Cr.  Proc.  1911,  art.  7SU,  re- 

?;uiring  corroboration  of  testimony  of  a  seduced 
emale,  is  not  that  she  is  an  accomplice ;  she  be- 
ing rather  the  victim  of  crime  than  its  perpe- 
trator.—Slaughter  v.  State,  218  S.  W.  767. 

To  sustain  a  seduction  prosecution  brought 
under  Pen.  Code  1911,  arts.  1447,  1448,  the 
seduced  female's  testimony  must  be  corrob- 
orated by  other  evidence  tending  to  connect 
the  defendant  with  both  the  carnal  knowledge 
and  the  promise  of  marriage,  in  view  of  Code 
Cr.  Proc.  1911,  art.  789,  requiring  corrobora- 
tive evidence  "tending  to  connect  the  defendant 
with  the  offense  charged,"  although  the  cor- 
roborative facts  may  be  meager  and  may  con- 
sist alone  of  circumstances. — Id. 

In  a  prosecution  for  seduction,  it  is  not  re- 
quired by  Code  Cr.  Proc.  1911,  art.  789,  that 
evidence  corroborating  the  testimony  of  the  in- 
jured female  establish  in  and  of  itself  the  de- 
fendant's guilt. — Id. 

®=>49  (Tex.Cr.App.)  In  a  seduction  prosecu- 
tion the  jury  must  decide  what  corroborating 
evidence  is  true  and  its  efficacy  in  meeting  the 
measure  of  the  law.— Slaughter  v.  State,  218 
S.  W.  767. 

€=50(2)  (Tex.Cr.App.)  The  jury  in  a  seduc- 
tion prosecution  should  be  told  that  the  testi- 
mony of  the  injured  female  must  be  corroborat- 
ed as  to  the  marital  contract  and  the  carnal 
knowledge,  in  order  to  comply  with  Code  Cr. 
Proc.  1911,  art.  789,  requiring  corroboration; 
such  instruction  not  extending  the  statute  be- 
yond its  terms— Slaughter  v.  State,  218  S.  W. 
767. 

The  omission  to  state  in  charge  that  cor- 
roboration of  testimony  of  the  injured  female 
in  a  seduction  prosecution  "is  not  sufficient, 
if  it  merely  shows  the  commission  of  the  of- 
fense," such  language  being  used  in  Code  Cr. 
Proc.  1911,  art.  801,  relating  to  accomplice  tes- 
timony, was  not  error,  as  article  789,  requir- 
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ing  corroboration  of  the  seduced  female'*  tes- 
timony, controls.— Id. 


State* 


SEINING. 

See  Fish,  <S=»9. 

SELECTIVE  DRAFT  ACT. 

See  Homicide,  €=>172. 

SEMI-MONTHLY. 

See  Master  and  Servant,  <g=>69,  80. 

SEPARATE  PROPERTY. 

See  Husband  and  Wife,  «=»  126-202. 

SET-OFF  AND  COUNTERCLAIM. 

See  Appeal  and   Error,  <8=>1177;    Mechanics' 
Liens,  <S=»317. 

SET  SCREWS. 

See  Master  and  Servant,  €=»1S0,  289,  291. 


SEWERS. 
SEX. 


See  Drains. 

See  Elections,  ©=9. 

SHERIFFS  AND  CONSTABLES. 

See  Contracts,  «=>129;  Counties,  «=»178;  Em- 
bezzlement, <£=>&",  Estoppel,  <S=>62,  91;  Ex- 
ecution, ®=s>226,  256;  Exemptions,  «=»77; 
Judgment,  4J=243 ;  Limitation  of  Actions, 
«=>100;  Principal  and  Surety,  <&=>183;  Pris- 
ons, <©=»18;  Taxation,  <3=»565,  668;  Vendor 
and  Purchaser,  4fc=>239. 

III.   POWERS,  DUTIES,  AND  LIABILI- 
TIES. 

<&=>86  (Mo.App.)  A  deputy  constable,  who  was 
hired  and  paid  by  the  state,  has  no  right  to  hire 
out  his  services  and  talents  to  a  defendant  in 
a  state  case.— Carey  v.  Gossom,  218  S.  W.  917. 

SHIPPING  AGENTS. 

See  Brokers,  <8=»21,  22,  38,  72. 

SHOOTING. 

See  Indictment  and  Information,  <§=>91,  117. 

SHOWER  BATHS. 

See  Nuisance,  4S=»36. 

SICKNESS. 

See  Carriers,  <©=>318. 

SIDEWALKS. 

See  Municipal  Corporations,  <3=>589. 

SIGNATURES. 

See  Frauds,  Statute  of,  <&=115. 

SLANDER. 

See  Libel  and  Slander. 

SOLDIERS'  AND  SAILORS'  CIVIL 
RELIEF  ACT. 

See  Appeal  and  Error,  €=>1073. 

SOLICITATION. 

See  Municipal  Corporations,  €=9lll,  689. 


SPECIAL  COUNSEL 


See  Attorney  General,  <S=>2;  Mandamus,  «J=> 
10;    States,  «=»191. 

SPECIFIC  PERFORMANCE. 

See  Appeal  and  Error,  «=»162 ;  Costs,  «=»42. 

II.   CONTRACTS    ENFORCEABLE. 

<8=>39  (Ky.)  An  action  cannot  be  maintained 
for  specific  performance  of  an  oral  contract  to 
will  realty  in  return  for  services,  as  it  is  with- 
in the  statute  of  frauds,  prohibiting  the  sale 
or  transfer  of  land  by  parol. — Walker  v.  Dill's 
Adm'r,  218  S.  W.  247. 

<8=>43  (Ark.)  Payment  of  a  small  part  of  the 
purchase  money  and  the  making  of  permanent 
improvements  by  clearing  land  and  finishing 
a  house,  in  value  equal  to  a  quarter  of  the  pur- 
chase price,  is  sufficient  ground  for  specific  per- 
formance of  oral  contract  for  purchase  of  land. 
— Rugen  v.  Vaughan,  218  S.  W.  205. 
<@=>43  (Tex.Civ.App.)  Where  the  value  of  im- 
provements made  by  a  purchaser  of  land  by 
oral  contract  together  with  the  amount  of 
money  paid  by  bim  amount  to  only  $06  more 
than  the  value  of  the  use  of  the  land  while  he 
bad  possession,  he  is  not  entitled  to  specific 
performance  of  the  parol  contract  of  sale  to 
him  void  under  the  statute  of  frauds,  on  any 
theory  of  part  performance  and  making  of  im- 
provements.— Jackson  v.  Carlock,  218  S.  W. 
578. 

<S=>45  (Ky.)  An  action  cannot  be  maintained 
for  specific  performance  of  an  oral  contract  to 
will  realty  in  return  for  services,  as  it  is  within 
the  statute  of  frauds,  prohibiting  the  sale  or 
transfer  of  land  by  parol,  while  part  perform- 
ance, as  the  performance  of  services  or  the 
delivery  of  consideration,  does  not  take  the 
contract  out  of  the  statute.— Walker  v.  Dill's 
Adm'r,  218  S.  W.  247. 

m.  GOOD  FAITH  AND  DILIGENCE. 

©=>  1 0 1  (Ark.)  A  purchaser's  failure  to  prompt- 
ly pay  purchase  price  installments  was  waiv- 
ed, where  the  vendor  permitted  him  to  remain 
in  possession,  pay  installments  and  taxes,  and 
the  vendor's  heirs,  after  learning  of  the  situ- 
ation, insisted  on  a  new  contract  of  Bale  at  a 
considerably  higher  price  instead  of  insisting 
upon  performance  of  the  original  ■  contract. — 
Sorrels  v.  Marble,  218  S.  W.  67L 

SPENDTHRIFTS. 

See  Wills,  «=>674. 

STATES. 

See  Attorney  General,  ®=>2;  Constitutional 
Law,  €=>?  3 ;  Exemptions,  ®=»77 ;  Injunc- 
tion, ®=>75,  81,  120;  Mandamus,  «=>10,  64, 
72,  109. 

I.  POLITICAL  STATUS  AND  RELA- 

TIONS. 

<5=>4  (Mo.)  The  jurisdiction,  both  legislative 
and  judicial,  of  the  several  states  of  the  Un- 
ion, is  subject  to  the  powers  granted  to  the 
federal  government  by  the  federal  Constitution, 
supreme  and  absolute  over  all  persons  and 
property  within  their  respective  jurisdictions, 
in  view  of  Const.  U.  S.  Amend.  10. — Palmer  v. 
Bank  of  Sturgeon,  218  S.  W.  873. 

II.  GOVERNMENT   AND   OFFICERS. 

€=>43  (Ky.)  The  Governor  of  the  state  is  not 
a  mere  agent  of  the  state,  and  in  the  perform- 
ance of  his  official  duties  he  speaks  for  and 
represents  the  whole  people  of  the  state,  and, 
when  he  acts  within  the  bounds  of  the  discre- 
tionary powers  reposed  in  him,  he  is  responsi- 
ble only  to  the  people  whose  servant  he  is,  hav- 
ing no  principal  whose  advice  or  instruction  he 
must  obey.— Gordon  v.  Morrow,  218  S.  W.  258, 
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VI.  ACTIONS. 

<8=>I9I  (2)  (Ky.)  If  the  Governor,  after  notice 
to  special  counsel  employed  by  the  state,  moves 
the  court  to  permit  him  to  dismiss  them  and 
substitute  other  attorneys  in  their  place,  the 
court,  upon  the  request  of  the  attorneys  sought 
to  be  dismissed,  should  before  entering  the 
motion  of  the  Governor  put  him  upon  terms 
to  consent  of  record  that  the  compensation  to 
which  the  attorneys  are  entitled  for  services 
rendered  may  be  determined  by  the  court  with 
the  assistance  of  a  jury  if  one  is  demanded, 
and  that  the  judgment  of  the  court  entered  shall 
be  treated  as  approved  by  the  Governor,  and, 
when  there  is  a  final  judgment,  the  attorneys 
may  demand  of  the  state  auditor  compensation 
awarded,  such  not  being  a  suit  against  the  state 
within  the  meaning  or  Const.  $  231. — Gordon 
v.  Morrow,  218  S.  W.  268. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

I.   ENACTMENT,   REQUISITES.   AND 
VALIDITY  IN  GENERAL. 

<g=39  (Ark.)  Interlineations  and  erasures  in 
bills  and  journal  entries  should  be  avoided, 
and  this  is  particularly  true  of  enrolled  bills. 
—Johns  v.  Hoad  Improvement  Districts  of 
Bradley  County,  218  S.  W.  389. 
«S=47  (Tex.Cr.App.)  Acts  36th  Leg.  (1919)  c. 
161,  §  la,  amending  Acts  35th  Leg.  (1917)  c. 
207,  §  9,  making  it  unlawful  to  operate  auto- 
mobile, motorcycle,  or  bicycle  with  front  lamps 
projecting  forward  a  light  of  such  glare  and 
brilliancy  as  to  seriously  interfere  with  the 
sight  of  or  temporarily  blind  the  vision  of  a 
driver  of  a  vehicle  approaching  from  an  op- 
posite direction,  held  void  for  indefiniteness ; 
the  glare  and  brilliancy  not  being  described 
by  any  standard,  in  view  of  Penal  Code,  art.  0, 
and  Const.-art  1,  §  10.— Griffin  v.  State,  218 
S.  W.  494. 

<S=36I  (Ark.)  A  presumption  will  be  conclu- 
sively indulged  that  the  Legislature  found  that 
the  notice  of  introduction  of  a  bill,  required 
•  by  Const  art.  5.  §  26,  was  given.— Easley  v. 
Patterson,  218  S.  W.  381. 
<@=>6I  (Tex.Civ.App.)  It  appearing  that  the 
members  of  the  Thirty-Sixth  Legislature 
thought  that  Senate  Hill  No.  32  relating  to  sal- 
aries of  judges,  was  not  in  substance  the  same 
as  House  Hill  No.  21,  relating  to  salaries  of 
judges,  which  was  defeated,  the  courts  ought 
not  to  interfere  and  hold  that  the  former  was 
in  substance  the  same  as  the  latter  and  that 
the  Legislature  did  not  have  power  to  pass  it 
under  Const,  art.  3,  §  34,  the  question  being 
one  upon  which  the  minds  of  reasonable  men 
might  differ.— King  v.  Terrell.  218  S.  W.  42. 

Since  the  Thirty-Sixth  Legislature  was  law- 
fully in  session,  and  had  the  inherent  right  to 
legislate  upon  the  question  of  fixing  the  sal- 
aries of  judges,  the  courts  will  presume  that 
such  Legislature  had  not  incapacitated  itself 
from  enacting  into  law  Senate  Bill  No.  32  by 
-defeating  at  the  same  session  a  bill  similar  in 
substance,  contrary  to  Const,  art.  3,  §  34,  and 
will  not  suffer  such  presumption  to  be  rebutted. 
—Id. 

$=»64(5)  (Ark.)  The  invalidity  of  that  section 
of  each  of  three  statutes  creating  road  im- 
provement districts  (Hoad  Acts  1919.  Nos.  238, 
415,  and  No.  149  [amended  by  No.  240]),  provid- 
ing for  addition  to  district  of  other  territory, 
•does  not  affect  the  validity  of  other  provisions 


of  the  statutes,  each  act  expressly  providing 
that  invalidity  of  a  portion  shall  not  affect  the 
whole.— Easley  t.  Patterson,  218  S.  W.  38L 

IV.  AMENDMENT,  REVISION,  AND 
CODIFICATION. 

<8=»I4I(2)  (Tex.Civ.App.)  Acts  35th  Leg.  (1917) 
c.  60,  which  supplemented  the  act  of  creating 
a  Live  Stock  Sanitary  Commission  for  the 
state  of  Texas  found  in  Acts  1893,  c.  56,  which 
was  modified  by  Acts  33d  Leg.  (1913)  c.  169  is 
not  invalid  under  Const,  art.  3,  §  36,  declaring 
that  no  law  shall  be  revived  or  amended  by 
reference  to  its  title  because  it  did  not  set 
out  the  earlier  legislation;  the  latter  act  be- 
ing complete  and  entire  in  itself. — Page  v. 
Tucker,  218  S.  W.  584. 

V.  REPEAL,    SUSPENSION,    EXPIRA- 
TION,  AND  REVIVAL. 

£=» 1 58  (Ark.)  Where  there  is  no  express  re- 
peal of  prior  statutes  by  the  latest  enactment 
on  the  same  subject,  it  is  to  be  presumed  that 
no  repeal  was  intended,  and  courts  will  not 
interpret  the  latest  enactment  as  working  a 
repeal,  unless  the  statutes  are  in  irreconcila- 
ble conflict.— Sanderson  v.  Williams,  218  S.  W. 
179. 

€=*I58  (Ark.)  The  courts  are  loath  to  con- 
strue a  statute  as  having  been  repealed  by  im- 
plication where  subsequent  legislation  shows 
that  the  legislative  authorities  deemed  it  was 
still  in  existence.— Rural  Special  School  Diet. 
No.  30  v.  City  of  Pine  Bluff,  218  S.  W.  661. 
<S=  1 59  (Ark.)  Where  there  is  a  plain  repug- 
nancy between  two  acts  on  the  same  subject, 
the  latter  repeals  the  former. — Sanderson  v. 
Williams,  218  S.  W.  179. 

<©=>I6I(1)  (Ark.)  Where  there  is  a  plain  re- 
pugnancy between  two  acts  on  the  same  sub- 
ject, the  latter  repeals  the  former,  or,  if  the 
two  are  not  in  express  terms  repugnant,  and 
the  latter  covers  the  whole  object  of  the  first, 
and  embraces  new  provisions  of  law,  it  will 
stand  as  the  law  on  the  subject,  and  the  first 
will  be  set  aside.— Sanderson  v.  Williams,  218 
S.  W.  179. 

<@=>I62  (Ark.)  A  general  act  does  not  repeal 
by  implication  a  prior  special  act  on  the  same 
subject,  when  the  acts  are  not  repugnant  or"  in- 
consistent.—State  v.  Adams,  218  S.  W.  845. 

VI.   CONSTRUCTION   AND   OPERA- 
TION. 

(A)  General  Hales  of  Construction. 

^=»  1 84  (Mo.App.)  The  cardinal  purpose  or  in- 
tent of  a  whole  act  controls  its  construction, 
and  words  and  clauses  in  different  parts  of  the 
statute  must  be  read  in  a  sense  which  harmon- 
ize with  the  subject-matter  and  general  pur- 
pose—Spurlock  v.  Wallace,  218  S.  W.  890. 
<®=»225  (Ky.)  Rule  requiring  statutes  in  pari 
materia  to  be  construed  together  is  only  a  rule 
of  construction,  to  be  applied  as  an  aid  in  de- 
termining the  meaning  of  a  doubtful  statute, 
and  not  to  be  invoked  where  language  of  stat- 
ute is  -unambiguous. — Commonwealth  v.  Al- 
ford's  Ex'r,  218  S.  W.  72L 

(B)  Particular  Classes  of  Statutes. 

<@=>239  (Tex.Civ.App.)  Rev.  St  1911,  $  5714, 
providing  that  stipulation  in  contract  requiring 
notice  to  be  given  of  any  claim  for  damages 
shall  be  void  unless  reasonable,  and  that  any 
stipulation  fixing  time  at  a  lesser  period  than 
90  days  shall  be  void,  is  restrictive  and  in  dero- 
gation of  the  common-law  right  to  freely  con- 
tract, and  therefore  is  to  be  strictly  construed. 
—Travelers'  Ins.  Co.  of  Hartford,  Conn.,  v. 
Scott,  218  S.  W.  53. 

TO.  PLEADING  AND  EVIDENCE. 

<S=»283(2)  (Tex.Civ.App.)  Where  an  act  ap- 
pears to  be  duly  authenticated  according  to  re- 
quired standards,  the  power  to  ascertain  and 
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test  whether  the  constitutional  demands  have 
been  complied  with  should  be  vested  in  the  Leg- 
islature itself,  and  when  it  appears  that  the 
authentication  and  promulgation  of  the  legisla- 
tive department  has  been  in.  conformity  to  the 
Constitution,  the  courts  will  not  permit  any 
further  inquiry  into  the  matter,  and  will  not 
permit  legislative  journals  to  be  invoked  to 
overturn  the  authenticated  'statute.— King  v. 
Terrell,  218  S.  W.  42. 


<8=>286  (Ark.)  Chancellor's  findings  of  fact  that 
interlineations  on  the  face  of  the  enrolled  bill 
1  Road  Laws  1919,  p.  898,  creating  road  im- 

firovement  districts,  and  on  the  typewritten 
egislative  bill,  as  engrossed,  were  not  made 
thereon  after  the  enrolled  bill  was  signed  by 
the  Governor  and  filed  with  the  secretary  of 
state,  held  supported  by  the  evidence.— Johns 
v.  Boad  Improvement  Districts  of  Bradley 
County,  218  B.  W.  389. 
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Art.    801 366,  767 

Art.  S14   ; . . .  750 

Art.  904   , 761 

Art.  913    759 

Arts.  1195-1207.  Amend- 
ed by  Laws  1918  (4th 
Called  Sess.)  ch.  26 1047 


PENAL   CODE   1911. 

Art  6 404,  1042 

Arts.  9,  10 1042 

Art.  27    1062 

Art.  496   366 

Arts.  1059,  1062 1047 

Art.  1105,  subd.  8 496 

Art.  1329    759 

Arts.  1447,   1448 767 

VERNON'S  ANNOTATED 

CODE  OF  CRIMINAL 

PROCEDURE    1916. 

Arts.  553,   657 1044 

Art.  661   496 

Art  841    1043 

\ 

VERNON'S   ANNOTATED 
PENAL  CODE  1916. 

Art  640a 493,  760 

Arts.  640a-640f  491 

Arts.  1234,   1341 1048 

Art  1451h   506 

VERNON'S  ANNOTATED 
PENAL  CODE  SUP- 
PLEMENT 1918. 

Art  977m  1042 

REVISED    STATUTES   1911. 

Arts.  1006-1017    1077 

Art.  1203    513 

Art.  1509    653 

Art.  1590    1030 

Art.  1626    808 

Arts.  1705,  1706,  1712 21 

Art.  1778    1059 

Art.  1830 1087 

Art  1830.    exception  7...     38 

Arts.  1830-1834    509 

Arts.  1869-1873    542 

Art.  1903.      Amended    by 

Laws  1917,  ch.  176 1087 

Art.  1951 542 

Art.  1970.      Amended    by 

Laws  1918,  ch.  59,  8  3.  .1030 

Art.  1971    1030 

Art.  1971.      Amended    by 

Laws  1913,  ch.  59,  8  3..  1030 

Art.  1972    1030 

Arts.  1973,  1974.  Amend- 
ed by  Laws  1913,  ch.  59, 

8   3 1030 

Art.  1984a   1030 

Art.  1985    1105 

Art.  2021    603 

Arts.  2059,    2060 499 

Art.  2061.       Amended    by 

Laws  1913,  ch.  59,  8  3.  .1030 

Art  2241    :.  563 

Art.  2241,  subd.  8 653 

Art.  2308    1087 

Art.  2308.  subd.  4 509 

Arts.  3206,    3*207 21 

Arts.  4638,   4639. 1076 

Art.  4644.       Amended     by 

Laws  1919,  ch.  17 1079 

Arts.  4874,  4947 1097 

Arts.     5339.        5396-5400, 

5458.  5459 632 

Art  5478    774 

Art.  5595  614,  648 

Art  5597   614 

Art.  5623    162 

Art  5623.      Amended    by 

Laws  1915,  ch.  143,  8  1  162 
Art.  5623a  added  by  Laws 

1915.  ch.  143,  8  2 162 

Art.  5632    162 

Arts.  5694,   5695, 648 

Art.  5714    53 

Art  6840    648 

Art  7615,  7624 48 


VERNON'S      SAYLES'      AN- 
NOTATED CIVIL  STAT- 
UTES 1914. 

Arts.   582-589 812 

Art  1096f    1077 

Arts.  1607,  1612 537 

Arts.  1748,   1749 59 

Art.  1829    1040 

Art  1830 507 

Art.  1830,  subd.  24 515 

Art.  1970    1030 

Art.  1971  363,  1030 

Arts.  1972,  1973,  1974...  loao 
Art.  1984a... 4,  112.  161,  1030 

Art  1985 112,   161,  559 

Arts.  2046,   2048 68 

Art  2061    1030 

Art  2084   654 

Art.  2113    537 

Art  2467   31 

Art  3967    14 

Arts.  4621,  4622,  4624...  578 

Arts.  4632,  4640 553 

Art  4643    806 

ArtB.  5246h-5246zzzz 68 

Art.  5612 96 

Art.  5654   554 

Art  5675    1112 

Art.  5688    74 

Art.  5694    5 

Art  6791    59 

VERNON'S  ANNOTATED 
CIVIL  STATUTES  SUP- 
PLEMENT 1918. 

Art  1903   1087 

Art  2308   507 

Art.  2308,  subd.  4. . .  .507.  509 
Arts.  5246—1  to  5246—91    68 
Arts.    5246—4,      5246—5, 
5246-8,  5246-18,  5246- 
33,    5246—84,    5246-^2, 

5246-44    112 

Art  5623 162 

Art  5623a  162,  571 

Art  5904  et  seq 59 

SPECIAL    LAWS. 

1913,  ch.  70 519 

1917,  ch.  37 106 

1917,  ch.  37,  |30 106 

LAWS. 

1893,  ch.  56 584 

1909  (1st  Called  Seas.)  ch.    _ 

10   1034 

1911,  ch.  46,  8  1 363 

1913,  ch.  32 578 

1913,  ch.  59,  88  L  3 1030 

1913,  ch.  127,  1  6 1040 

1913,  ch.  147 1077 

1913,  ch.  169 584 

1913,  ch.  179 68 

1915,  ch.  143,  88  1.  2 162 

1917,  ch.  60 584 

1917,  ch.  83 59 

1917,  ch.  103 68 

1917,  ch.  103,  pt  4,  8  3b. .     68 

1917,  ch.  176 1067 

1917,  ch.  207,  8  9.  Amend- 
ed by  Laws  1919,  ch.  161, 
8  la   494 

1917  (1st  Called  Sess.)  ch. 

41,  8  47 1042 

1918  (4th  Called  Sess.)  ch. 

24,  §  15k 563 

1918  (4th  Called  Sess.)  ch. 

34 479 

1918  (4th  Called  Sess.)  ch. 

26   1047 

1919,  ch.  17 1079 

1919,  ch.  161,  8  1« 494 
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STAY. 

See  Railroads,  9=5%. 

STENOGRAPHERS. 

See  Criminal  Law,  9=1095,  1069. 

STIPULATIONS. 

See  Parties,  9=96;   Will*,  9=374. 

9=9 1 8(1)  (Ky.)  In  an  action  for  the  conversion 
of  timber,  an  agreement  of  the  parties  as  to  the 
amount  of  recovery,  should  plaintiff  prevail,  gov- 
erns the  amount  to  which  plaintiff  is  entitled  if 
he  recovers,  and  renders  it  unnecessary  for  the 
court  to  determine  whether  plaintiff  is  entitled 
to  damages  according  to  the  value  of  the  timber 
when  cut,  or  in  its  subsequent  manufactured 
state.— Continental  Realty  Co.  v.  Mowbray  & 
Robinson  Co.,  218  S.  W.  728: 

STOCK  MEN. 

See  Evidence,  9=537. 

STREET  RAILROADS. 

See  Carriers,  9=296,  817,  821. 

n.  REGULATION  AND  OPERATION. 

9=399(1)  (Mo.App.)  In  an  action  for  injuries  in 
a  collision  when  plaintiff  turned  his  automobile 
truck  in  front  of  an  approaching  street  car,  an 
instruction  that  he  was  required  only  to  exer- 
cise ordinary  care  was  erroneous  under  Motor 
Vehicles  Act,  §  -12,  subd.  9,  requiring  the  highest 
degree  of  care.— DnviB  v.  United  Rys.  Co.  of 
St.  Louis.  218  S.  W.  357. 

9=103(3)  (Mo.App.)  There  can  be  no  recovery 
for  injuries  to  an  automobile  struck  by  a  street 
car  on  basis  of  the  humanitarian  rule,  if  plain- 
tiff's chauffeur  wantonly  drove  into  danger  or 
carelessly  drove  on  the  track  so  closely  in 
front  of  an  on-coming  car  that  motorman  did 
not  have  reasonable  time  to  avert  a  collision. — 
Sethman  v.  Union  Depot  Bridge  &  Terminal 
R.  Co.,  218  S.  W.  879. 

9=114(19)  (Mo.App.)  In  an  action  for  inju- 
ries to  an  automobile  struck  from  behind  by 
a  street  car,  recovery  being  sought  under  the 
humanitarian  rule,  evidence  held  sufficient  to 
sustain  jury  finding  that  motorman  had  rea- 
sonable time  to  see  perilous  position  of  plain- 
tiffs car  and  avert  a  collision.— Sethman  v. 
Union  Depot  Bridge  &.  Terminal  R  Co.,  218 
S   W    879 

9=1 17(28)  (Mo.App.)  In  an  action  for  injuries 
to  plaintiff  when  his  automobile  truck  was 
struck  by  a  street  car  while  he  attempted  to 
turn  the  truck  in  the  street  when  the  car  was 
about  250  feet  away  traveling  at  the  rate  of 
25  miles  an  hour,  evidence  held  to  make  .the 

?luestion  as  to  whether  plaintiff  and  his  chauf- 
eur  were  guilty  of  contributory  negligence  one 
for  the  jury.— Davis  v.  United  Rys.  Co.  of  St. 
I/mis,  218  S.  W.  357. 

SUBROGATION. 

See  Insurance,  9=9586,  806;   Partnership,  9= 
180. 

9=1  (Tenn.)  The  doctrine  of  subrogation  arises 
only  in  favor  of  one  who  pays  the  debt  of  an- 
other, and  not  in  favor  of  an  accommodation 
maker  of  a  note  who  pays  the  debt  in  perform- 
ance of  his  own  covenants ;  such  right  never  fol- 
lowing a  primary  liability.— Merchants'  Bank  & 
Trust  Co.  v.  Bushnell,  218  S.  W.  709. 
9=s4  (Tenn.)  The  doctrine  of  subrogation  arises 
only  in  favor  of  one  who  pays  the  debt  of  an- 
other, and  not  in  favor  of  an  accommodation 
maker  of  a  note  who  pays  the  debt  in  perform- 
ance of  his  own  covenants ;  such  right  never  fol- 
lowing a  primary  liability.— Merchants'  Bank  & 
Trust  Co.  v.  Bushnell,  218  S.  W.  709. 


SUICIDE. 

See  Insurance,  «=»46B.  529,  635,  640,  6C5, 
665;  Pleading,  9=428,  433;  Trial,  9=25. 

SUIT  MONEY. 

See  Divorce,  9=182. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURPLUSAGE. 

See  Corporations,  9=668. 

SURVEYORS. 

See  Highways,  9=92. 

SUSPENDED  SENTENCES. 

See  Criminal  Law,  9=378,  673. 

TANK  CARS. 

See  Negligence,  9=12,  62. 

TARRING  AND  FEATHERING. 

See  Assault  and  Battery,  9=24,  27,  80,  85, 
38,  39. 

TAXATION. 

See  Adverse  Possession,  9=93;  Attorney  Gen- 
eral, 9=>2 :  Bridges,  9=12 ;  Counties,  9=74, 
79,  151,  165,  170,  190 ;  Embezzlement,  9=9 ; 
Evidence,  9=48,  158:  Execution,  9=251, 
256;  Highways,  9=90,  136;  Licenses,  9=» 
7:  Marshaling  Assets  and  Securities,  9=8; 
Municipal  Corporations,  9=107,  408,  458, 
485;  Officers,  9=30;  Principal  and  Surety, 
9=183;  Schools  and  School  Districts,  9=> 
103;  Taxation,  9=204,  630;  Towns,  9=27; 
Trial,  9=105;  Vendor  and  Purchaser,  9=» 
134, 144,  239. 

XIX.   LIABILITY  OF  PERSONS  AND 
PROPERTY. 

(A)  Private  Persona  and.  Property  In  Gen- 
eral. 

9=109  (Ky.)  Ky.  St  Supp.  1918,  f|  4019al  to 
4019a4  made  bank  deposits  a. distinct  class  of 
property  for  purpose  of  taxation  with  a  uni- 
form rate.  Section  4019al2  provided  that  no 
action  to  recover  back  taxes  on  "accounts"  or 
"credits"  shall  be  brought  if  such  property  has 
been  listed  for  year  1917.  Held,  that 
though  both  acts  were  in  pari  materia,  being 
passed  pursuant  to  amendment  to  Const.  §  171, 
in  view  of  legislation  on  the  subject,  bank  de- 
posits were  not  "accounts"  or  "credits,"  and 
back  taxes  could  be  collected  on  them. — Com- 
monwealth v.  Alford's  Ex'r,  218  S.  W.  721. 

(D)  ■nnaneu, 
9=204(2)  (Ky.)  A  statute  exempting  property 
from  retroactive  assessment  is  in  effect  one  ex- 
empting property  from  taxation,  and  should  be 
strictly  construed. — Commonwealth  v.  Alford's 
Ex'r,  218  S.  W.  721. 

V.  LEVY  AND  ASSESSMENT. 

(G)   Review,   Correction,  or   Setting:   Aside 

of   Aaaeaament. 

9=482(4)  (Tex.Civ.App.)  Irregularities,  such 
as  want  of  notice,  are  waived  when,  on  notice, 
the  property  owners  appear  before  the  board 
of  equalization  and  make  no  objection  to  the 
assessment,  containing  the  valuation  made  by 
themselves  to  the  county  assessor,  but  only  to 
the  proposed  raise  therein  by  such  board. — 
Welder  v.  Sinton  Independent  School  Disfc,  218 
S.  W.  106. 
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VHI.   COLLECTION     AND     ENFORCE* 

MENT  AGAINST  PERSONS  OR 

PERSONAL  PROPERTY. 

(A)  Collectors    and    Proceedings    for   Col- 
lection in  General. 

<=a565  (Ark.)  Kirby's  Dig.  g  7172,  gives  a  Hen 
on  the  property  of  a  tax  collector  for  all 
amounts  found  on  settlement  to  be  due  from 
that  officer,  whether  the  balance  appeared  from 
an  original  account  of  the  officer  or  from  a  re-* 
adjusted  account  under  section  7174,  the  words 
"account  so  settled"  in  the  former  section  re- 
lating to  balances  found  under  the  latter  sec- 
tion, both  sections  being  embraced  in  a  single 
statute.— Taylor  v.  Georgia  State  Savings  Ass'n, 
218  S.  W.  180. 

Kirby's  Dig.  gg  4438,,  4439,  regulating  the 
period  of  limitations  of  judgment  liens  to  three 
years,  has  no  application  to  section  7172,  pro- 
viding that  balances  found  to  be  due  from  a  tax 
collector  shall  be  a  lien  from  the  date  of  the 
settlement  of  bis  account,  applying  only  to 
judgments  in  the  Supreme,  chancery,  or  circuit 
courts  of  the  state,  or  in  District  or  Circuit 
Courts  of  the  United  States  within  the  state. 
-Id. 

The  lien  which  Clay  county  has  under  Kir-, 
by's  Dig.  g  7172,  on  balances  found  to  be  due 
from  a  tax  collector  is  coextensive  with  the 
limits  of  the  whole  county,  regardless  of  which 
district  the  delinquent  lives  in  or  in  which 
the  settlement  was  filed  or  readjusted;  such 
county  being  divided  into  two  separate  court 
districts  by  Acts  1881,  p.  21  (Acts  1911,  p.  161). 
-Id. 

A  lien  created  by  Kirby's  Dig.  J  7172,  in 
favor  of  a  county  against  the  land  of  a  tax  col- 
lector, was  not  extinguished  by  a  supersedeas 
bond  executed  by  the  tax  collector  on  appeal  to 
the  Supreme  Court  from  an  adjustment  of  his 
account;  the  bond  merely  suspending  enforce- 
ment during  the  time  that  the  appeal  was  pend- 
ing.-Id. 

Where  county  obtained  Hen  on  land  of  tax 
coUector  under  Kirby's  Dig.  g  7172,  and  tax 
collector  appealed  to  the  Supreme  Court  and 
executed  a  supersedeas  bond,  the  county  could 

{iroperly  enforce  the  county  s  Hen  against  the 
and  without  first  exhausting  the  remedy  against 
the  sureties  on  the  bond. — Id. 
«=s>565  (Ky.)  Ky.  St.  f  4130,  giving  common- 
wealth a  Hen  on  the  real  estate  of  sheriff  and 
other  collectors  of  revenue  for  any  sums  which 
may  be  due,  applies  only  to  real  estate  owned  by 
the  sheriff  while  he  was  in  office,  and  does  not 
extend  to  real  estate  which  he  may  have  acquir- 
ed after  his  incumbency  ceased.— Mason  v.  Cook, 
218  S.  W.  740. 

<8=»568(1)  (Ky.)  In  view  of  Ky.  St.  §g  4027, 
4130,  4133,  and  4241,  relating  to  the  bonds 
and  duties  of  a  sheriff,  sureties  on  the  bond  of 
a  sheriff  are  Uable  to  the  county  for  the  amount 
of  the  illegal  fees  which  he  exacted,  and  ex- 
cessive commissions  aUowed  him,  where  he  was 
given  credit  by  such  fees  and  commissions,  thus 
leaving  in  his  hands  taxes  which  were  legaUy 
assessed  to  the  amount  of  such  illegal  fees  and 
commissions,  as  well  as  taxes  which  he  collected, 
though  they  had  not  been  assessed,  and  failed  to 
account  for  to  the  county;  this  being  so  though 
the  sheriff  was  not  guilty  of  embezzlement  in 
withholding  the  same,  for  it  was  bis  duty  under 
the  statutes  to  account  for  such  moneys,  and  the 
obligations  of  the  sureties  extended  to  all  sums 
for  which  the  sheriff  was  to  account. — Mason  v. 
Cook,  218  S.  W.  740. 

(C)  Remedies  for  Wrongful  Enforcement. 

€=>608(5)  (Ark.)  Courts  of  equity  cannot  grant 
relief  from  an  excessive  assessment  of  taxes  due 
to  erroneous  judgment  of  the  Tax  Commission 
not  induced  by  fraud,  mistake,  discrimination, 
nonuniformity,  or  a  fundamentally  erroneous 
method  of  assessment.— Harrison  v.  Pourche 
River  Valley  &  I.  T.  Ry.  Co.,  218  S.  W.  208. 


<g=»6ll(6)  (Ark.)  Evidence  that  tax  commission 
assessed  the  value  of  a  railroad  at  less  than  its 
construction  cost,  that  in  doing  so  they  con- 
sidered aU  facts  available  affecting  value,  that 
representatives  of  the  railroad  appeared  and 
urged  all  matters  claimed  to  require  a  lower 
valuation,  and  that  other  railroads  similarly 
situated  had  been  assessed  at  a  higher  figure, 
held  not  to  show  that  the  excessive  assessment 
was  arbitrary  and  made  in  disregard  of  undis- 
puted facts  and  conditions,  though  the  actual 
valuation  of  the  property  was  claimed  to  be  only 
$90,000,  while  the  assessment  was  $152,450,  and 
it  was  shown  that  the  road  was  operating  at  a. 
loss  the  excessive  assessment  resulting  from 
erroneous  judgment  of  Tax  Commission  for 
which  the  court  can  give  no  reUef. — Harrison  v. 
Fourche  River  VaUey  &  I.  T.  Ry.  Co.,  218  S. 
W.  208. 

IX.  SALE  OF  LAND  FOR  NONPAY- 
MENT OF  TAX. 

<8=»629  (Ark.)  Under  Kirby's  Dig.  {  7086,  re- 
quiring county  clerk  to  record  a  list  of  delin- 
quent lands  with  a  notice  and  a  certificate 
stating  in  what  newspaper  notice  was  published, 
the  date  of  publication,  and  for  what  length  of 
time  notice  was  published,  clerk's  failure  to 
make  certified  record  before  day  of  sale  of  land 
for  delinquent  taxes  held  to  invalidate  the  sale, 
in  absence  of  proof  as  to  whether  certificate  was 
made  before  or  after  the  hour  of  sale. — Laughlin 
v.  Fisher,  218  S.  W.  199. 

<S=3630  (Ark.)  Advertisement  of  list  of  delin- 
quent lands  required  by  Kirby's  Dig.  g  7085,  to 
be  made  for  two  weeks  between  the  second  Mon- 
day in  May  and  the  second  Monday  in  Jnne  in 
each  year  is  a  prerequisite  of  the  authority  of 
commissioner  of  state  lands  to  sell  land  for  de- 
linquent taxes. — Laughlin  v.  Fisher,  218  S.  W. 
199. 

Under  Kirby's  Dig.  g  7085,  requiring  the 
county  clerk  to  pubUsh  a  list  of  delinquent  lands 
ror  two  weeks  between  the  second  Monday  in 
May  and  the  second  Monday  in  June  in  each 
year,  a  tax  sale  made  only  ten  days  after  pub- 
licatiou  of  notice  was  void. — Id. 

XI.      TAX  TITLES. 

(C)  Actions  to  Connrin  or  Try  Title. 

<8=805(1)  (Ark.)  Where  by  the  slightest  dfli- 
gence  plaintiff  owners  of  land  in  Calhoun  coun- 
ty would  have  discovered  tile  taxing  officers 
were  treating  the  lands  as  situated  in  Bradley 
county,  and  that  after  a  purported  forfeiture 
and  sale  for  unpaid  taxes  there  defendants  and 
their  predecessors  in  title  were  bearing  the 
burden  of  taxes  placed  upon  the  lands, , plain- 
tiffs are  barred  by  their  laches,  defendants  and 
their  predecessors  having  paid  taxes  for  more 
than  20  years,  from  canceling  tax  deed  in  de- 
fendants' chain  of  title,  and  recovering  damag- 
es for  timber  cut.— Hay  v.  Nickey  Bros.,  218 
S.  W.  855. 

i®=s8IO(l)  (Ark.)  In  an  action  to  cancel  tax 
deed  and  recover  damages  for  timber  cut,  the 
burden  is  on  plaintiffs  to  show  they  are  enti- 
tled to  such  affirmative  reHef.— Hay  v.  Nickey 
Bros..  218  S.  W.  855. 

XII.  FORFEITURES  AND  PENALTIES. 

c§=849  (Ark.)  Where  taxes  were  in  fact  paid, 
a  forfeiture  of  land  for  nonpayment  thereof  was 
void,  and  purchase  from  state,  based  on  such 
forfeiture,  was  insufficient  to  give  purchaser 
title.— Laughlin  v.  Fisher,  218  S.  W.  199. 
^=7851  (Ky.)  In  a  proceeding  by  the  common- 
wealth to  forfeit  title  to  land  for  nonassess- 
ment  and  nonpayment  of  taxes,  the  provision  of 
Ky.  St  1915,  g  4076d,  requiring  a  copy  of  tie 
grant  or  instrument  on  which  the  title  sought 
to  be  forfeited  is  based  to  be  filed  with  the  pe- 
tition, is  jurisdictional,  and  a  default  judgment 
is  void,  where  the  petition  contains  no  descrip- 
tion and  is  unaccompanied  by  such  copy,  though 
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the   judgment  describes  the   land.— Bement  T. 
Commonwealth,  218  S.  W.  294. 

A  default  judgment  forfeiting  title  to  land  for 
nonassessment  and  nonpayment  of  taxes  being 
void,  where  the  petition  did  not  describe  the  land 
and  was  not  accompanied  by  a  copy  of  the  grant 
or  instrument  of  title,  an  appeal  might  be  prose- 
cuted from  an  order  overruling  a  motion  to  set 
it  aside  at  any  time  allowed  by  law,  notwith- 
standing the  provision  of  the  statute  for  an 
appeal  within  SO  days  from  the  entry  of  judg- 
ment.— Id. 

TELEGRAMS. 

See  Appeal  and  Error,  *=»1064;  Sales,  «=» 
79. 

TELEGRAPHS  AND  TELEPHONES. 

See  Appeal  and  Error,  £=»1064;  Bridges,  *=» 
5;  Commerce,  <gs>28;  Courts,  «=»97;  Evi- 
dence, <J=>123. 

II.  REGULATION  AND  OPERATION. 

«=>26%  [New,  vol.  7A  Key-No.1  Series] 

(Ark.)  Where  negligent  act  complained 
of  was  committed  while  defendant's  telegraph 
lines  were  under  control  and  operation  of  the 
United  States  government,  pursuant  to  joint 
resolution  July  16.  1018  (U.  S.  Comp.  St  Ann. 
Supp.  1919,  |  3115% x)  and  proclamation  of  the 
President,  defendant  was  not  liable,  under  Kir- 
by's  Dig.  i  7947,  as  to  recovery  of  damages 
for  mental  anguish  "for  negligence  in  receiv- 
ing, transmitting  or  delivering  messages,"  and 
suit  cannot  be  maintained  against  it.— Western 
Union  Telegraph  Co.  v.  Davis.  218  S.  W.  83S. 
€=•27  (Tex.Cir.App.)  Where  there  was  a  con- 
tinuous transmission  of  a  telegraph  .message 
from  a  place  in  Mississippi  to  a  place  in  Texas, 
the  message  was  interstate  commerce,  and, 
where  a  separate  agency  In  the  latter  state  un- 
dertook to  further  its  transmission  to  destina- 
tion point,  its  liability  for  the  negligent  failure 
to  deliver  the  death  message  was  governed  by 
the  law  of  the  state  where  the  contract  was 
made ;  and,  where  such  law  precludes  damages 
for  mental  anguish  alone,  defendant  telegraph 
company's  requested  peremptory  instruction 
should  have  been  given. — Mackay  Telegraph  & 
Cable  Co.  v.  Martin,  218  S.  W.  133. 
$=>27  (Tex.Civ.App.)  In  suits  based  upon  in- 
terstate messages,  laws  of  the  state  where  the 
message  originates  must  determine  whether 
mental  anguish  alone  can  be  regarded  as  an 
element  of  actual  damages. — Western  Union 
Telegraph  Co.  v.  Epley,  218  S.  W.  528. 

The  right  of  recovery  for  mental  anguish  due 
to  failure  of  defendant's  agent  in  Arkansas  to 
send  death  message  to  plaintiff  in  Texas  must 
be  referred  to  the  Arkansas  statutes  (Kirby's 
Dig.  {  7947),  as  construed  by  the  courts  of  that 
state,  and,  since  the  Arkansas  courts  following 
the  federal  Supreme  Court  would  deny  recov- 
ery in  suit  for  damages  for  mental  anguish 
alone,  there  can  be  no  recovery  in  the  Texas 
courts.— Id. 

<S=>38(1)  (Tex.Civ.App.)  Damages  for  mental 
anguish  caused  by  failure  to  promptly  deliver  a 
death  message  may  be  recovered  without  show- 
ing that  the  telegraph  company  received  a  valua- 
ble consideration  for  transmitting  it. — Western 
Union  Tel.  Co.  v.  Johnson,  218  S.  W.  781. 
<8=»38(6)  (Tex.Civ.App.)  Where  plaintiff  wrote, 
"Come  at  once,  death  message,  mother,"  and 
defendant's  agent  changed  the  wording  to,  "Mr. 
J.  not  expected  to  live,  come  at  once,  Mother," 
the  messages,  taken  together,  constituted  no- 
tice that  the  message  was  sent  for  the  benefit  of 
the  plaintiff,  the  mother,  and  that  she  would 
likely  suffer  mental  anguish  if  it  should  not 
be  delivered  promptly,  and  therefore  deprive  her 
of  the  presence  of  her  Bon,  the  addressee. — West- 
ern Union  Tel.  Co.  v.  Johnson,  218  S.  W.  781. 
218  S.W.-78 


<8=»65(2)  (Tex.Civ.App.)  A  petition,  alleging 
that  plaintiff's  telegram,  reading  "Mr.  J.  not  ex- 
pected to  live  come  at  once,"  was  delivered  to 
defendant's  agent,  who  was  advised  that  J.  was 
ill  and  not  expected  to  live,  and  that  the  ad- 
dressee was  the  son  of  plaintiff  and  stepson  of 
her  husband,  J.,  and  that  she  desired  his  pres- 
ence at  once,  held  sufficiently  to  allege  that  de- 
fendant had  notice  that  plaintiff  would 
suffer  mental  anguish  in  case  the  message  was 
not  properly  transmitted.— Western  Union  Tel. 
Co.  v.  Johnson,  218  S.  W.  781. 
<g=»65(6)  (Tex.Civ.App.)  Allegations,  in  a  peti- 
tion for  damages  for  mental  anguish  caused  by 
failure  to  promptly  deliver  a  death  message  to 
plaintiff's  son,  "that  if  the  message  had  been 
delivered  *  *  *  he  could  have  started  for  K. 
to  be  with  plaintiff,  and  by  the  customary  routes 
of  travel  from  L.  to  K.,  to  wit,  from  L.  to  B.  S. 
by  automobile  route,  same  being  the  regular  used 
and  traveled  passenger  route,  and  from  B.  S.  to 
K.  via  railway  travel,"  etc.,  sufficiently  stated 
what  facilities  the  son  could  avail  himself  of  in 
reaching  K.,  and  the  son  was  properly  permitted 
to  testify  to  the  route  he  took,  which,  if  the 
telegram  had  been  promptly  delivered,  would 
have  carried  him  to  K.  in  time. — Western  Union 
Tel.  Co.  v.  Johnson,  218  S.  W.  781. 
<S=»7I  (Tex.Civ.App.)  One  thousand  dollars 
damages  was  not  excessive  for  mental  anguish, 
caused  a  mother  by  failure  to  promptly  deliver 
a  message  to  her  son,  so  that  he  could  come  to 
her  in  her  bereavement  on  the  death  of  her  hus- 
band.—Western  Union  Tel.  Co.  v.  Johnson,  218 
S.  W.  781. 

<8=>73(5)  (Tex.Civ.App.)  Where  husband,  in 
leaving  sick  wife,  promised  to  immediately 
return  in  case  she  telegraphed,  and  the  wife,  aft- 
er sending  a  telegram:  "Come  home  at  once. 
Answer" — which  was  not  delivered,  became 
greatly  disturbed  and  more  seriously  ill  because 
of  husband's  failure  to  answer,  and  be  not  only 
answered  a  similar  message  sent  three  days 
later  by  the  wife's  sister,  but  came  at  once,  it 
was   error   to    direct   a   verdict   for    the   tele- 

fraph    company.— Prevolos    v.    Western    Union 
•el.  Co.,  218  S.  W.  812. 

TENDER. 

See  Cancellation  of  Instruments,  <S=>87;  Mines 
and  Minerals,  <g=*59;  Vendor  and  Purchaser, 
«=»148. 

THREATS. 

See  Homicide,  ®=s>44,  45. 

TICK  ERADICATION. 

See  Animals,  <§=>29;   Eminent  Domain,  4=*2. 

TIME. 

See  Abatement  and  Revival,  <$=>83,  84;  Appeal 
and  Error,  ($=3351,  395;  Contracts,  <8=>212, 
322,  353;  Criminal  Law,  ®=>1092,  1099, 
1106;  Divorce,  <©=>145;  Execution,  «J=221; 
Injunction,  4£=>187;  Insurance,  $=3534,  539; 
Logs  and  Logging,  <8=3;  Sales,  <8=»421; 
Taxation,  «=>851. 

TORTS. 

See  Action,  <J=s>47;  False  Imprisonment,  $=> 
5-39;  Husband  and  Wife.  «=>332;  Libel  and 
Slander,  <8=7-124;  Municipal  Corporations, 
<S=>805-822;  Negligence,  <B=>6-142;  Nui- 
sance, €=>5-36;  Trespass,  4=>58;  Trover 
and  Conversion. 

TOWNS. 

II.    GOVERNMENT  AND  OFFICERS. 

<8=27  (Mo.)  Where  the  office  of  township  col- 
lector in  a  county  had  been  abolished,  a  prior 
incumbent  of  that  office,  who  continued  to  exer- 
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ciae  the  functions  thereof,  is  a  mere  intruder, 
and  not  even  a  de  facto  officer;  for  where 
there  is  no  de  jure  office  there  can  be  no  de 
facto  officer. — State  ex  reL  Abington  y.  Reyn- 
olds, 218  S.  W.  334. 

TRAVELING  SALESMAN. 

See  False  Imprisonment,  €=»36. 

TREES. 

See  Trespass,  4S=>58. 

TRESPASS. 

See  Ejectment,  €=>95;  Injunction,  «$=»36,  46, 
55,  123,  126;  Master  and  Servant,  <8=>304. 

H.  ACTIONS. 

(D)    Damages. 

<8=>58  (Ky.)_  In  an  action  by  a  church  for  tres- 
pass consisting  of  cutting  trees  in  the  church- 
yard, leaving  the  church  practically  without 
shade,  a  verdict  of  $700  held  not  excessive  un- 
der the  evidence. — Shutt  v.  Methodist  Episco- 
pal Church,  218  S.  W.  1020. 

TRESPASS  TO  TRY  TITLE. 

See  Adverse  Possession,  <g=>114;  Appeal  and 
Error,  <S=»1175;  Deeds,  <g=>208;  Dismissal 
and  Nonsuit,  «=>81;  Evidence,  ®=»158,  271; 
Injunction,  <S=»123,  126;  Limitation  of  Ac- 
tions, <8=»127;    Trial,  <©=»396. 

1.  BIGHT  OF  ACTION  AND  DEFENSES. 

^»l  (Tex.Civ.App.)  Suits  for  land,  in  eject- 
ment or  trespass  to  try  title,  are  possessory 
in  their  nature,  whether  based  on  prior  pos- 
session or  title;  and  one  having  prior  posses- 
sion of  land  is  not  required  to  exhibit  his  full 
title  to  recover  against  a  mere  trespasser. — 
Butler  v.  Borroum,  218  S.  W.  1115. 
@=»6{1)  (Tex.Civ.App.)  Plaintiff  in  trespass  to 
try  title  must  recover  on  the  strength  of  his 
own  title,  and  not  on  the  weakness  of  the  title 
of  his  adversary.— Dittman  v.  Cornelius,  218 
S.  W.  100. 

<S=»6(1)  (Tex.Ciy.App.)  In  trespass  to  try  title, 
plaintiff  must  show  title  in  himself  from  the 
sovereignty,  title  by  limitation,  or  such  prior 
possession  as  entitles  him  to  recover. — Schoon- 
maker  v.  Clardy,  218  S.  W.  1112. 

II.   PROCEEDINGS. 

«®=>38(1)  (Tex.Civ.App.)  The  role  which  per- 
mits a  plaintiff  in  an  action  of  trespass  to  try 
title  to  recover  against  a  mere  trespasser,  on 
proof  of  prior  possession  without  further  evi- 
dence of  title,  is  a  rule  of  evidence  only,  and 
not  a  rule  of  estoppel,  and  when  defendant 
shows  affirmatively  that  the  plaintiff  has  no 
title,  and  thus  rebuts  the  presumption  arising 
from  his  prior  possession,  defendant,  though  a 
mere  trespasser,  will  not  be  disturbed. — Butler 
v.  Borroum,  218  S.  W.  1115. 
<@=>4I(1)  (Tex.Civ.App.)  In  trespass  to  try  ti- 
tle, evidence  held  not  to  show  that  plaintiff 
had  prior  and  continuous  possession,  by  vir- 
tue of  which  he  was  entitled  to  recover. — 
Schoonmaker  v.  Clardy,  218  S.  W.  1112. 

In  trespass  to  try  title,  held  that  plaintiff  was 
not  entitled  to  recover  by  virtue  of  prior  pos- 
session of  alleged  owners  from  whom  he  claims 
t<>  have  purchased,  or  by  virtue  of  title  acquir- 
ed by  such  owners  under  the  10-year  statute 
(Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art  5675). 
— Id. 

<@=>4I(1)  (Tex.Civ.App.)  Suits  for  land  in  tres- 
pass to  try  title  are  possessory  in  their  nature, 
whether  based  on  prior  possession  or  title;  and 
one  having  prior  possession  of  land  is  not  re- 
quired to  exhibit  his  full  title  to  recover  acaiust 
a  mere  trespasser.— Butler  y.  Borroum,  218  S. 
W.  1115. 


<S=>47(3)  (Tex.Civ.App.)  Where  record  title  was 
in  defendant  and  plaintiff  failed  to  sustain  her 
claim  to  title  under  the  five  and  ten  year  statute 
of  limitations,  it  was  proper  for  the  trial  court 
to  decree  title  to  be  in  defendant  who  filed  a 
cross-action. — Conn  v.  Houston  Oil  Co.  of  Tex- 
as, 218  S.  W.  137. 

TRIAL 

See  Continuance;  Costs;  Criminal  Law,  *=> 
627-844;    Jury;   New  Trial;    Venue. 

For  trial  of  particular  actions  or  proceedings, 
see  also  the  various  specific  topics. 

For  review  of  rulings  at  trial,  see  Appeal  and 
Error. 

m.  COURSE  AND   CONDUCT   OF 
TRIAL  IN  GENERAL 

«=»25(7)  (Tex.Civ.App.)  A  petition  by  a  bene- 
ficiary under  a  life  policy  and  a  supplemental 
life  policy  providing  double  liability  in  case  of 
accidental  death,  Bet  up  two  distinct  causes  of 
action,  one  on  the  plain  life  insurance  policy 
and  the  other  on  the  supplemental  policy;  and 
where  defendant  set  up  suicide  in  its  answer, 
and  then  filed  an  admission  under  rule  31  for 
district  courts  (142  S.  W.  xiii),  defendant  did 
not  thereby  admit  that  the  death  under  the 
plain  policy  was  an  accident,  although  its  effect 
was  to  admit  that  the  death  was  accidental  as 
far  as  the  count  on  the  supplemental  action  on 
the  policy  was  concerned. — Federal  life  Ins. 
Co.  v.  Wilkes,  218  S.  W.  591. 

Rule  31  for  district  courts  (142  S.  W.  xiii) 
is  simply  one  of  practice  and  for  the  purpose 
to  expedite  the  trial  and  relieve  the  plaintiff  of 
the  necessity  of  proving  his  case  upon  consid- 
eration that  the  defendant  take  the  burden. — Id. 
<S=>25(9)  (Tex.Civ.App.)  In  an  action  under  a 
supplemental  life  policy,  providing  for  double 
liability  in  event  of  accidental  death,  insurer 
was  not  entitled  to  demand  the  right  to  open 
and  close  by  filing  an  admission  under  rule  31 
for  district  courts  (142  8.  W.  xiii),  insurer 
.claiming  that  death  was  by  suicide,  since  the 
effect  of  such  an  admission  was  to  admit  that 
the  plaintiff  was  entitled  to  recover,  and  that 
the  death  was  not  accidental. — Federal  Life 
Ins.  Co.  v.  Wilkes,  218  S.  W.  591. 
$=>28(2)  (MoApp.)  In  servant's  action  for  in- 
juries received  in  a  sawmill  when  a  lever  on  a 
carriage  flew  back  and  struck  him  by  reason  of 
the  alleged  worn  condition  of  the  pawls  in  the 
ratchet  machinery,  court  did  not  abuse  its  dis- 
cretion in  refusing  to  permit  jury  to  view  the 
machinery,  where  at  time  of  trial  the  mill  was 
not  running. — Gunn  v.  Hemphill  Lumber  Co., 
218  S.  W.  97a 

«=»29(1)  (Tex.CivApp.)  Where  plaintiff's  at- 
torneys objected  that  defendant's  counsel  had 
violated  the  order  putting  witnesses  under  the 
rule,  and  the  court  stated  that,  while  their  ac- 
tion might  not  be  a  technical  violation  of  the 
rule,  it  appeared  to  be  a  violation  of  its  spirit 
and  intent,  but  later  instructed  the  jury  at  de- 
fendant's instance  to  disregard  such  remarks 
and  the  observations  of  the  court  thereon,  if 
the  court's  remarks  were  improper,  they  are 
not  ground  tor  reversal  in  view  of  charge  to 
disregard  them.— Hines  v.  Messer,  218  SS.  W. 
ttlL 

IV.  RECEPTION   OF   EVIDENCE. 

(A)  Introduction,  Offer,  and  Admission  of 
Evidence  In   Ueneral. 

<8=>39  (Ey.)  The  reading  to  the  jury  of  a  deed 
sufficient  to  warrant  their  belief  that  it  con- 
veyed lands  as  a  part  of  the  testimony  amounts 
to  an  introduction  of  the  deed  in  evidence. — 
Keutucky  Coal  Lands  Co.  v.  J.  D.  Hughes  Lum- 
ber Co.,  218  S.  W.  1024. 

<S=>39  (Mo.App.)  In  an  action  against  an  indem- 
nity company,  where  the  acquittal  of  plaintiff  of 
the  charge  of  drunkenness  was  excluded,  as 
was  proper,  it  was  error  to  permit  it  to  get  be- 


Digitized  by  VjOOQ  IC 


1285  INDEX-DIGEST 

Per  cases  la  DecIMg.  ft  Am.Dbj.  K.er-No.8erles  ft  Indexes  Me  same  topic  and  KBY-NUMBEB 


Trial 


fore  the  jtiry  indirectly  in  one  of  plaintiff's  ex- 
hibits.—Brinkman  v.  Western  Automobile  In- 
demnity Ass'n,  218  8.  W.  944. 
«=»4I(4)  (Tex.Civ.App.)  It  is  within  the  sound 
discretion  of  the  trial  court  to  permit  a  wit- 
ness not  under  the  rule,  who  had  heard  a  part 
of  the  testimony,  to-  testify.— American  Auto- 
mobile Ins.  Co.  v.  Struwe,  218  S.  W.  634. 
«=45(3)  (Mo_App.)  In  action  for  death  of  a 
minor,  an  offer  to  prove  the  qualifications  of 
a  witness,  and  then  prove  by  him  what  boys 
would  earn  from  the  ages  of  14  on  to  and  in- 
cluding the  20th  year,"  was  too  general  and 
properly  rejected.— Linatroth  v.  Peper,  218  S. 
W.  431. 

<g=>46(2)  (Tex.Civ.App.)  In  an  action  for  dam- 
ages by  one  tarred  and  feathered  on  account 
of  his  attitude  toward  the  Red  Cross,  refusal  to 
permit  testimony  of  certain  prior  acts  of  the 
plaintiff  was  not  error,  where  offer  of  proof 
failed  to  show  that  the  incident  sought  to  be 
shown  became  known  to  the  defendants  prior  to 
the  time  plaintiff  was  tarred  and  feathered. — 
Walker  v.  Kellar,  218  S.  W.  792. 

(B)  Order    of    Proof,    Rebuttal,    aad     Re- 

opening Case. 

<g=>60(2)  (Ky.)  In  broker's  action  against  cor- 
poration for  commissions  under  parol  bro- 
kerage contract  made  with  corporation's  presi- 
dent, where  defense  was  that  president  had  no 
authority  to  make  sucb  contract,  evidence  as 
to  the  making  of  the  contract  was  admissible 
before  authority  had  been  proved;  it  being  im- 
material in  such  cases  whether  contract  or  au- 
thority is  first  proved.— Caddy  Oil  Co.  v.  Som- 
mer,   218   S.   W.   288. 

«=»62(1)  (Tex.Civ.App.)  Plaintiff  may  testify 
.in  rebuttal  of  the  testimony  of  witnesses  in- 
troduced by  defendant. — American  Automobile 
Ins.  Co.  v.  Struwe,  218  S.  W.  534. 

(C)  Objections,  Motions  to  Strike  Out,  and 

Exception!. 

<g=»83(l)  (Tex.Civ.App.)  In  an  action  against 
several  tort-feasors,  an  objection  to  evidence 
tending  to  show  the  financial  standing  of  one 
of  the  defendants  was  sufficient  to  require  the 
court  to  sustain  the  objection,  for  the  reason 
that  the  financial  standing  of  one  defendant 
cannot  be  shown  for  the  purpose  of  augmenting 
damages  against  all  the  defendants,  although  the 
testimony  was  not  objected  to  on  the  specific 
ground  that  it  tended  to  show  the  financial 
condition  of  one  of  the  defendants  and  that  he 
was  a  man  of  wealth.— Walker  v.  Kellar,  218 
S.  W.  792. 

«3=>96  (Tex.Civ.App.)  Where  a  part  of  a  wit- 
ness' answer  was  clearly  admissible,  the  denial 
of  a  motion  to  suppress  the  whole  answer  and 
to  strike  out  the  same  is  not  error. — American 
Automobile  Ins.  Co.  v.  Struwe,  218  S.  W.  534. 
<©=>  105(1)  (Mo.App.)  Where  evidence  which  is 
outside  the  pleading  is  introduced  without  ob- 
jection, it  is  not  error  to  instruct  on  these  mat- 
ters as  well  as  on  the  case  made  by  the  plead- 
ings.—Frank  Hart  Realty  Co.  v.  Ryan,  218  S. 
W.  412. 

€=?  1 05(5)  (Ark.)  Parol  evidence  of  payment  of 
taxes,  though  not  the  best  evidence  thereof,  held 
sufficient,  where  not  objected  to.— Laughlin  v» 
Fisher,  218  S.  W.  199. 

V.   ARGUMENTS  AND  CONDUCT  OF 
COUNSEL. 

e3=>l08'/2  (Mo.App.)  In  action  by  father  for 
death  of  an  infant  son,  that  counsel  for  plain- 
tiffs, the  panel  being  under  examination,  men- 
tioned the  fact  that  defendant  was  of  the  Peper 
family,  and  stated  that  she  was  a  widow  of 
one  of  the  Pepers  who  died  a  year  before,  did 
not  require  discharge  of  jury  on  ground  that 
minds  of  jurors  had  been  turned  towards 
wealth  of  defendant.— Linstroth  v.  Peper,  218 
S.  W.  431. 


<$=>I20(1)  (Ky.)  Great  latitude  should  be  Mow- 
ed counsel  in  making  their  arguments,  but  coun- 
sel should  be  careful  in  the  presentation  of 
their  case  to  confine  themselves  to  facts  brought 
out  in  the  evidence  and  to  reasonable  deduc- 
tions to  be  drawn  therefrom. — Pullman  Co.  v. 
Pulliam,  218  S.  W.  1005. 

<S=»  1 29  (Tex.Civ.App.)  Assignments  ot  error 
that  statement  of  counsel  for  defendant  in  ar- 
gument, "I  don't  see  bow  you  can  answer  'Yes' 
to  the  first  question  and  thereby  make  your 
answer  a  basis  for  judgment  in  favor  of  the 
plaintiff,"  informed  jury  of  legal  effect  of  the 
answer  to  issue  whether  defendant  executed  a 
deed  in  favorof  plaintiff  will  be  overruled;  the 
argument  being  responsive  to  arguments  of 
plaintiff  appellant— Vaello  v.  Rodriguez,  218  S. 
W.  1082. 

VX   TAKING   CASE   OR   QUESTION 

FROM  JURY. 

(A)  Questions  of  Law  or  of  Fact  In  Gen- 

•ral. 

«=>I39(1)  (Mo.App.)  The  evidence  not  being 
contradictory  of  the  physical  facts  or  inherently 
incredible,  its  credibility  is  for  the  jury. — Davis 
v.  Springfield  Hospital,  218  S.  W.  696. 
<8=>I39(1)  (Tex.Civ.App.)  The  question  of 
whether  there  is  any  evidence  is  one  for  the 
court,  and  whether  sufficient  evidence  is  one  for 
the  jury.— City  of  San  Antonio  v.  Newnam,  218 
S.  W.  128. 

«=>I39(1)  (Tex.Civ.App.)  When  a  state  of  facto 
is  presented  from  which  an  ultimate  question 
must  be  drawn  and  reasonable  minds  might  dif- 
fer as  to  what  conclusion  should  be  drawn  from 
the  ultimate  facts  proven,  the  question  is  for 
the  jury.— Bradshaw  v.  Brown.  218  S.  W.  1071. 
®=»I40(1)  (Ky.)  Jury  are  judges  of  witnesses. 
—Chesapeake  &  O.  Ry.  Co.  v.  Salyers,  218  S. 
W.  474. 

<S=I4I  (Ky.)  Court  erred  in  submitting  to  jury 
issue  upon  which  evidence  was  uncontradicted. 
—Baker  v.  Clark,  218  S.  W.  280. 
€=»I43  (Tex.Civ.App.)  Affirmative  matters  of 
defense  should  be  submitted  to  the  jury,  where 
the  evidence  is  conflicting. — Jackson  v.  Martin, 
218  S.  W.  4. 

(B)  Demurrer  to  BWIdenee- 

3=»  1 50  (Mo.App.)  While  the  practice  of  giving 
an  instruction  in  the  nature  of  a  demurrer  to 
the  evidence  is  often  referred  to  as  a  demurrer 
to  the  evidence,  there  is  no  such  thing  as  a 
common-law  demurrer  to  the  evidence  in  Mis- 
souri.—Proctor  v.  Garman,  218  S.  W.  910. 

(D)  Direction  of  Verdict. 

<©=>  1 80  (Tr.x.Civ.App.)  In  an  action  on  a  sup- 
plemental life  policy,  providing  for  double  lia- 
bility in  event  of  accidental  death,  where  in- 
surer filed  answer  setting  up  defense  of  suicide, 
and  filed  an  admission  under  district  court  rule 
31  (142  S.  W.  xiii),  and  the  court  erroneously 
permitted  it  to  open  and  close,  it  was  error, 
after  the  case  was  submitted,  to  recall  the  jury 
and  direct  a  verdict  in  favor  of  plaintiff  on  the 
ground  that  the  defendant  had  admitted  that 
the  death  was  accidental,  as  by  failing  to  so 
hold  until  that  time  the  insurer  was  deprived 
of  the  right  to  move  to  withdraw  the  admission, 
and  in  equity  is  entitled  to  a  new  trial. — Fed- 
eral Life  Ins.  Co.  v.  Wilkes,  218  S.  W.  591. 

VII.   INSTRUCTIONS   TO   JURY. 

(A)   Province  of  Court  and  Jury    In   Gen- 
eral. 

<©=>  1 9 1  (1)  (Mo.App.)  An  instruction  is  errone- 
ous which  assumes  as  true  facts  without  estab- 
lishing which  plaintiff  could  not  recover. — Gunn 
v.  Hemphill  Lumber  Co.,  218  S.  W.  978. 
<©=3|9I(G)  (Ark.)  In  an  action  for  the  value  of 
cotton  destroyed  by  fire  while  on  a  sttition 
platform,  where  the  jury  might  have  found 
that  plaintiff  put   the  cotton  on  the  platform 
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for  his  own  convenience,  and  not  to  be  held  by 
defendant  as  warehouseman,  an  instruction  re- 
quiring plaintiff  to  establish  defendant's  negli- 
gence would  have  been  erroneous,  as  assuming 
that  it  held  the  cotton  as  warehouseman;  neg- 
ligence not  otherwise  being  an  essential  ele- 
ment—St. Louis  &  S.  F.  Ry.  Co.  v.  Black,  218 
8.  W.  377. 

«=I9I(9)  (Tez.Civ.App.)  In  an. action  against 
a  railroad  company  for  refusing  to  transport 
plaintiff  between  its  depot  and  that  of  another 
company  as  required  by  her  ticket,  where  the 
driver  denied  that  he  was  the  railroad's  agent  or 
that  he  told  plaintiff  be  was  the  railroad  trans- 
fer man,  instruction  held  erroneous  as  assum- 
ing that  he  was  defendant's  agent.— Gulf,  C. 
&  S.  F.  Ry.  Co.  v.  Gordon,  218  8.  W.  74. 
<8=>I92  (Mo.App.)  It  was  not  error  to  assume 
in  an  instruction  a  fact  about  which  there  was 
no  controversy.— Frank  Hart  Realty  Co.  v. 
Ryan,  218  S.  W.  412. 

®=>I94(9)  (Tex.Civ-A.pp.)  In  contest  of  79  year 
old  testatrix's  will  on  ground  of  mental  incom- 
petence, requested  charge  on  testamentary  ca- 
pacity as  affected  by  old  age  and  sickness  held 
properly  refused  as  on  the  weight  of  the  evi- 
dence.—Bradshaw  v.  Brown,  218  S.  W.  1071. 
<S=>I94<14)  (Mo.App.)  In  an  action  for  false 
arrest  and  imprisonment,  instruction  using  the 
word  "competent"  in  connection  with  the  word 
"evidence"  is  improper  as  a  comment  on  the  evi- 
dence.—Harris  v.  Terminal  R.  Ass'n  of  St. 
Louis,  218  S.  W.  686. 

<8=>I94(19)  (Tex.Civ.App.)  In  an  action  for 
death  of  a  fireman  killed  by  reason  of  a  derail- 
ing switch  being  left  open,  the  court  properly 
refused,  as  being  on  the  weight  of  the  evidence, 
a  request  to  instruct  "that,  if  you  believe  the 
engine  was  caused  to  leave  the  track  on  account 
of  defects  in  the  derailing  appliances,  and  those 
defects  were  caused  by  the  repair  man  having 
taken  some  pipes,  rods,  and  connections  out  tem- 
porarily to  repair  them,  and  said  repairs  were 
necessary  to  maintain  the  appliance  in  proper 
condition,  and  they  were  to  be  kept  out  only  a 
short  time,  then  you  cannot  find  that  such  act 
was  an  act  of  negligence." — Hines  v.  Mills,  218 
S.  W.  777. 

(B)   Necessity  •*«  Subjeet-Blatter. 

4s>205  (Tex.CiT.App.)  A  court  which  has  not 
instructed  on  the  burden  of  proof  should  do 
so  on  request,  if  necessary  for  the  better  aid 
and  guidance  of  the  jury,  though  special  is- 
sues have  been  framed  for  a  finding  so  as  to  in- 
dicate the  burden.— Goree  v.  Uvalde  Nat.  Bank, 
218  S.  W.  620. 

$=?2I4  (Mo.App.)  In  an  action  for  false  arrest 
and  imprisonment,  where  defendant  introduced 
testimony  tending  to  establish  that  plaintiff  was 
guilty  of  the  theft  for  which  it  procured  her 
arrest,  it  was  entitled  to  an  instruction  stating 
that  plaintiff  could  not  recover  if  she  was 
guilty.— Harris  v.  Terminal  R.  Ass'n  of  St.  Lou- 
is, 218  S.  W.  686. 

(C)  Form,  Requisites,  sal  Sufficiency. 

<8=»225(2)  (Tex.Civ.App.)  The  failure  of  the 
trial  judge  to  sign  the  charge  is  not  reversible 
error— McDonald  v.  Axtell,  218  S.  W.  563. 
€=3233(3)  (Mo.App.)  An  instruction  which  re- 
quires the  jury  to  look  to  the  pleadings  to  as- 
certain any  of  the  facts  or  law  would  be  erro- 
neous.—Pollard  v.  Carlisle,  218  S.  W.  921. 

An  instruction  which  fully  sets  forth  all  of 
the  essential  facts  necessary  to  plaintiff's  re- 
covery was  not  objectionable,  notwithstanding 
use  of  phrase  "as  alleged  in  the  pleadings," 
such  reference  to  pleadings  being  merely  inci- 
dental and  surplusage. — Id. 
€=>243  (Mo.App.)  An  instruction  which  directs 
a  verdict  and  omits  to  submit  an  essential  fact, 
where  other  instructions  submit  such  fact,  cre- 
ates a  conflict.— Pullam  v.  Vaughn,  218  S.  W. 
889. 


«=»244{2)  (Tex.Civ.  App.)  Every  statement  made 
by  the  court  in  discussing  and  passing  on  the 
sufficiency  or  insufficiency  of  certain  evidence  to 
justify  a  particular  finding  in  a  given  case  need 
not  be  incorporated  In  the  instructions  given  as 
a  guide  to  the  jury  in  determining  the  proba- 
tive force  of  the  testimony  submitted  for  its 
consideration,  as  result  would  be  to  give  undue 
prominence  to  such  matters.— Bradshaw  r. 
Brown,  218  S.  W.  1071. 

(D)    Applicability   to  Pleading-!    and    Brl- 
aenee. 

$=>250  (Mo.App.)  Instructions  must  not  be 
broader  than  the  evidence,  no  matter  how  broad 
the  petition,  nor  shall  they  be  broader  than  the 
petition.— Gunn  v.  Hemphill  Lumber  Co.,  218  S. 
W.  978. 

®=>25l(3)  (Mo.App.)  In  replevin  by  bolder  of 
chattel  mortgage,  where  defense  was  that  the 
mortgagor's  wife  was  owner,  and  not  that  the 
wife's  title  was  superior  to  that  of  plaintiff,  for 
the  reason  that  plaintiff  failed  to  record  his 
chattel  mortgage,  an  instruction  for  plaintiff 
was  proper  which  did  not  require  the  jury  to 
find  that  the  mortgage  was  filed  for  record,  al- 
though it  appeared  in  evidence  that  the  defend- 
ant, after  the  execution  of  the  mortgage,  had 
given  the  wife  bills  of  sale  of  the  property; 
there  being  no  such  issue  in  the  case.— Cook  v. 
Wheeler,  218  S.  W.  929. 

•6=251(8)  (Mo.App.)  Instruction  authorizing 
recovery  on  proof  of  one  of  two  grounds  of 
negligence  averred,  and  making  no  reference  to 
the  other,  is  not  open  to  criticism  of  broadening 
the  issues. — Kaenter  ▼.  Missouri  Pac  Ry.  Co., 
218  S.  W.  349. 

€=>25l(8)  (MoApp.)  In  an  action  for  injuries 
to  plaintiff  by  the  use  of  pads,  purchased  from 
defendant  and  advertised  as  a  cure  for  rupture, 
but  containing  injurious  ingredients,  an  instruc- 
tion predicated  on  the  relation  of  physician  and 
patient,  and  holding  defendant  responsible  for 
failure  to  exercise  the  care  and  skill  of  average 
physicians,  was  erroneous,  as  not  justified  by 
the  pleadings.— Harmon  v.  Plapao  Laboratories, 
218  S.  W.  701. 

In  action  for  damages  to  plaintiff  by  the  use 
of  pads,  advertised  and  sold  as  a  rupture  cure, 
but  containing  injurious  substances,  an  instruc- 
tion that  to  recover  plaintiff  must  show  that 
the  character  and  ingredients  of  the  compound 
contained  in  the  pads  were  concealed  from 
plaintiff  by  defendant,  was  erroneous,  as  not 
being  based  on  an  essential  part  of  the  plain- 
tiff's right  to  recover. — Id. 
®=>25l(9)  (Tex.Civ.App.)  In  an  action  by  one 
tarred  and  feathered  and  chased  out  of  the 
county  on  account  of  his  attitude  towards  the 
Red  Cross,  where  the  damage  alleged  was  loss 
of  profits  caused  by  the  inability  of  plaintiff  to 
give  his  personal  services  to  the  carrying  on 
of  his  business,  a  charge  of  the  court,  authoriz- 
ing the  jury  to  allow  him  the  "loss  sustained>  in 
his  business  as  the  direct  result  of  his  so  being 
driven  from  his  home  and  business,"  was  erro- 
neous, as  authorizing  recovery  of  losses  not 
pleaded.— Walker  v.  Kellar,  218  S.  W.  792. 
«=>252(8)  (Mo.App.)  In  an  action  by  a  street 
sweeper  for  injuries  sustained  when  run  down 
by  defendant's  automobile,  where  plaintiff 
pleaded  that  he  was  standing  in  the  street 
when  struck,  and  testified  that  ne  was  standing 
midway  between  a  street  car  track  and  the 
curb  when  struck,  positively  affirming  that  he 
had  not  been  on  the  street  car  track,  an  in- 
struction authorizing  a  recovery  on  a  finding 
that  "plaintiff  stepped  from  in  front  of  a  street 
car"  and  that  at  the  time  plaintiff  "was  step- 
ping" from  in  front  of  the  car  defendant  saw, 
or  by  the  exercise  of  ordinary  care  could  have 
seen,  him  in  time  to  have  stopped,  was  too 
broad  and  was  prejudicial. — Latham  v.  Harvey, 
218  S.  W.  401. 

<3=>252(9)  (Mo.App.)  In  action  for  the  value  of 
mules  struck  by  a  railroad  motorcar,  the  failure 
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of  an  instruction  to  hypothesise  the  trainmen's 
constructive  knowledge  that  the  males  were  on 
the  track  and  running  towards  a  trestle  was  not 
error,  where  there  was  no  evidence  as  to  where 
the  mules  were,  or  that  they  were  where  they 
could  have  been  seen  before  they  were  seen  on 
the  trestle.— Garrett  v.  Deering  Southwestern 
By..  218  S.  W.  894. 

«J=>252(10)  (Ky.)  In  an  action  by  a  passenger 
against  Pullman  Company  for  damages  from  an 
assault  by  an  unknown  person  on  plaintiff  while 
in  her  berth,  it  was  error  in  instructions  to  re- 
fer to  the  liability  of  Pullman  Company  for  as- 
sault by  agents  or  servants,  where  there  was 
no  evidence  that  the  assaults  complained  of 
were  made  by  any  agent  or  servant  of  the  de- 
fendant.—Pullman  v.  Pulliam,  218  S.  W.  1005. 
«J=»252(20)  (MoApp.)  In  a  mother's  action  for 
injuries  to  her  minor  son  in  an  assault  on  him 
by  defendant  street  railway's  conductor,  in  the 
absence  of  evidence  for  plaintiff  showing  the 
reasonable  value  of  her  services  as  a  nurse  for 
her  son,  an  instruction,  authorizing  the  recovery 
of  such  value,  was  improper  as  abstract. — 
Thompson  v.  United  Rys.  Co.  of  St.  Louis,  218 
8  W   343 

<8==>253(4)  (MoApp.)  Where  plaintiff  was  injur- 
ed by  the  use  of  pads  purchased  as  a  cure  for 
rupture,  because  of  injurious  substances  con- 
tained therein,  an  instruction  attempting  to  cov- 
er the  whole  case,  but  omitting  the  elements 
that  the  pads  contained  injurious  ingredients, 
which  caused  plaintiffs  injuries,  and  that  de- 
fendant knew  or  should  have  known  the  char- 
acter of  the  pads  by  the  exercise  of  ordinary 
care,  was  erroneous,  and  could  not  be  cured  by 
any  subsequent  instruction.— Harmon  v.  Plapao 
Laboratories,  218  S.  W.  701. 
<8=>253(10)  (Mo.App.)  In  action  on  account  for 
rent  from  May,  1017,  to  February  12,  1918, 
where  defendant  vendor's  evidence  squarely 
contradicted  purchaser  as  to  any  rent  to  Janu- 
ary 1,  1918,  but  defendant  admitted  that  he  did 
not  move  off  until  1  month  and  12  days,  after 
he  was  to  deliver  possession,  the  court  erred  in 
giving  instruction  to  find  for  defendant  if  he 
was  to  retain  possession  without  payment  of 
rent  until  January  1.— Pullam  v.  Vaughn,  218 
a  W.  889. 

(B)  Request*  or  Prayers. 

«=»255(4)  (Tex.Civ.App.)  Although  the  party 
objecting  to  the  introduction  of  evidence  admis- 
sible for  a  particular  purpose  should  ordinarily 
request  an  instruction  limiting  it,  where  the 
effect  of  the  objection  amounted  to  a  request 
to  limit  the  testimony  and  the  ruling  of  the 
court  admitting  it  "in  evidence  for  whatever 
it  proves,"  it  was  not  necessary  for  appellant 
to  make  formal  motion  to  limit  such  evidence.— 
Texas  Employers'  Ins.  Ass'n  v.  Downing,  218 
S.    ^r.    112. 

45=255(11)  (Mo.App.)  Contributory  negligence, 
even  under  the  federal  Employers'  Liability  Act 
(U.  S.  Comp.  St.  S«  8657-8665),  is  a  matter  of 
defense  on  which  defendant  should  request  an 
instruction,  if  desired.— Lafever  v.  Pryor,  218 
S.  W.  970. 

®=>256(1)  (Tex.Civ.App.)  If  defendant  desired 
an  addition  to  the  charge,  such  further  charge 
should  have  been  requested. — Citv  of  San  An- 
tonio v.  Newnam,  218  S.  W.  128. 
«J=>256(13)  (Ark.)  In  an  action  against  the  Di- 
rector General  of  Railroads  for  injuries  to  a 
passenger  assaulted  by  a  drunken  fellow  pas- 
senger, instruction  on  the  measure  of  damages 
that,  if  the  jury  found  for  plaintiff,  they  should 
assess  damages  at  such  sum  as  would  fairly  and 
reasonably  compensate  her  for  any  injuries  sus- 
tained by  reason  of  the  other  passenger's  in- 
sults and  assaults,  though  too  general,  was  not 
fatally  defective,  in  the  absence  of  a  prayer  for 
more  specific  instruction.— Hines  v.  Rice,  218  S. 
W.  851. 

<g=258(l)  (Tex.Civ.App.)  Where  seven  special 
charges  or  issues  were  requested  by  defendant 


in  one  instrument,  it  was  not  the  duty  of  the 
trial  judge  to  sever  and  separate  the  good 
from  the  bad,  nor  to  send  to  the  jury  portions 
marked  "Given"  with  those  refused,  which  is 
a  practice  not  to  be  commended. — Standard 
Scale  &  Supply  Co.  v.  Chapin,  218  S.  W.  645. 
<£=»260(1)  (Tex.Civ.App.)  Refusal  to  give  spe- 
cial charge  substantially  embraced  in  the  court's 
charge  was  not  error.— Wight  v.  Bell,  218  S.  W. 
532. 

<8=»267(8)  (MoApp.)  Plaintiff's  case  being  bas- 
ed on  a  charge  of  negligent  moving  of  a  train 
without  any  warning,  modifying  defendant's  re- 
quested instruction,  that  if  a  warning  was 
sounded  verdict  should  be  for  it,  by  insertion  of 
the  condition,  immaterial  to  plaintiff's  case,  if 
the  train  was  moved  "west,"  was  error. — Israel 
v.  Wabash  R.  Co.,  218  S.  W.  916. 

(F)  Objections  and  Exception*. 

<g=s>278  (Ark.)  An  objection  to  an  instruction 
should  be  exact,  and  a  mere  general  objection 
will  not  reach  an  improper  use  of  a  word. — 
Rogers  v.  Robertson,  218  S.  W.  206. 
<S=»28I  (Ark.)  If  instruction  as  modified  was 
worded  so  as  not  to  accurately  submit  a  ques- 
tion, evidently  intended,  particular  attention 
should  have  been  called  thereto  by  specific  ob- 
jection.—Missouri  Pac.  R.  Co.  v.  Block,  218  S. 
W.  682. 

(G)    Construction   and   Operation. 

€=>  296(2)  (Ky.)  In  action  for  libel  where  court 
had  given  instructions  assuming  as  a  matter  of 
law  that  a  qualified  privilege  existed  subject  to 
be  lost  upon  conditions  named,  an  instruction 
purporting  to  set  out  what  would  constitute 
defendant's  privilege  held  irrelevant.— Baker  v. 
Clark,  218  S.  W.  280. 

<S=>296(2)  (Mo.)  In  an  action  for  purchase  price 
of  fashion  and  sample  books  containing 
"swatches,"  or  small  samples  of  cloth  from 
which  suits  were  to  be  ordered  made,  an  in- 
struction to  find  for  plaintiff  if  all  the  books 
were  like  the  copy  approved  by  defendant  was 
not  bad  as  omitting  the  requirement  that  the 
books  must  in  all  respects  be  uniform,  when 
considered  with  the  other  instructions  to  find 
for  defendant  if  the  books  were  not  uniform. — 
TJ.  S-  Fashion  &  Sample  Book  Co.  v.  Montrose 
Cloak  &  Suit  Co.,  218  S.  W.  867. 
<&=>296(2)  (Mo.App.)  In  an  action  on  a  fire  pol- 
icy, an  instruction  that  "the  defendant  is  not 
liable  for  any  damage  caused  by  explosion  of 
any  kind  unless  fire  ensued,"  etc.,  held  not  mis- 
leading as  causing  the  jury  to  think  that  no 
recovery  could  be  had  if  a  fire  preceded  the  ex- 
plosion and  caused  the  explosion,  in  view  of 
other  instructions. — Hollander  v.  Jefferson 
Mut.  Fire  Ins.  Co.,  218  S.  W.  418. 
<g=>296(2)  (Mo.App.)  In  an  action  for  failure  to 
deliver  potatoes  sold,  the  first  instruction  re- 
quiring the  jury  to  find  there  was  a  contract  of 
sale  between  the  parties  was  not  erroneous  as 
misleading  where  the  next  instruction  correctly 
stated  that  the  correspondence  between  the 
parties  showed  a  valid  contract  of  sale,  since 
instructions  must  be  read  together. — Mayo  v.  J. 
L.  Price  Brokerage  Co..  218  S.  W.  932. 
®=>  296(3)  (Mo.App.)  Where  plaintiff  was  injur- 
ed by  the  use  of  pads  purchased  as  a  cure  for 
rupture,  because  of  injurious  substances  con- 
tained therein,  an  instruction  attempting  to  cov- 
er the  whole  case,  but  omitting  the  elements 
that  the  pads  contained  injurious  ingredients, 
which  Caused  plaintiff's  injuries,  and  that  de- 
fendant knew  or  should  have  known  the  char- 
acter of  the  pads  by  the  exercise  of  ordinary 
care,  was  erroneous,  and  could  not  be  cured  by 
any  subsequent  instruction.— Harmon  v.  Plapao 
Laboratories,  218  S.  W.  701. 
9=9296(4,5)  (MoApp.)  In  an  action  for  in- 
juries in  a  collision  when  plaintiff's  automohilc 
truck  was  turned  in  front  of  n  street  oar  '250 
feet  away  approaching  at  the  rate  of  25  miles 
an  hour,  an  instruction  that  plaintiff  and  his 
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chauffeur  were  required  only  to  exercise  ordi- 
nary care  was  erroneous,  in  view  of  Motor  Ve- 
hicles Act,  §  12,  subd.  9,  requiring  the  highest 
degree  of  care,  notwithstanding  a  proper  in- 
struction requiring  a  very  high  degree  of  care. 
—Davis  v.  United  Rys.  Co.  of  St.  Louis,  218 
S.  W.  357. 

<8=>296(12)  (Ky.)  In  an  action  by  a  passenger 
for  injuries,  it  was  not  error  to  refuse  defend- 
ant's request  to  define  negligence,  where  the 
court  instructed  the  jury  to  find  for  defendant, 
unless  they  believed  from  the  evidence  that 
when  plaintiff  was  leaving  the  car,  and  before 
she  was  clear  of  it,  defendant's  employes  negli- 
gently and  carelessly  started  the  car;  circum- 
stances stated  by  the  instruction  itself  consti- 
tuting the  negligence  causing  the  injuries. — 
South  Covington  &  C.  Ry.  Co.  v.  Goldsmith,  218 
S.  W.  286. 

IX.  VERDICT. 

(A.)   General   Verdict. 

€=»329  (Mo.App.)  Where,  in  suit  against  own- 
er and  city  for  injuries  due  to  fall  on  icy  side- 
walk, the  owner's  only  request  was  for  a  per- 
emptory instruction  in  his  favor,  which  instruc- 
tion was  not  read,  a  verdict  against  the  city 
only,  there  being  no  finding  as  to  the  owner, 
was  not  responsive  to  the  issues  and  does  not 
sustain  judgment  (Rev.  St.  1909,  i  2097),  on 
theory  that  court  sustained  owner's  demurrer 
to  the  evidence.— Proctor  v.  Garman,  218  S.  W. 
910. 

<S=>330(1)  (Ky.)  In  libel  action  where  an  orig- 
inal petition  charged  a  publication  of  alleged 
libelous  article,  and  amended  petitions  charged 
the  mailing  of  such  article  to  various  persons, 
separate  verdicts  should  be  rendered,  one  on  the 
original  petition  and  one  on  the  charges  in  the 
amended  petitions.— Baker  v.  Clark,  218  S.  W. 
280.     - 

<g=>333  (Mo.App.)  Where,  in  an  action  for  as- 
sault, the  court  told  the  jury  to  find  for  plain- 
tiff if  he  waB  assaulted  and  seriously  injured, 
and  to  find  for  defendant  if  plaintiff  received  no 
injuries,  a  verdict  finding  the  issues  for  plain- 
tiff and  assessing  bis  punitive  damages  at  $500, 
and  "for  actual  damages  none,"  was  contradic- 
tory, and  no  judgment  could  be  rendered  there- 
on—Lindstrom  v.  Kansas  City  Southern  Ry. 
Co..  218  S.  W.  936. 

<8=>339(3)  (Mo.App.)  Where,  in  an  action  for 
assault,  the  jury  found  for  plaintiff,  but  also 
found  that  he  had  sustained  no  actual  damage, 
and  assessed  merely  punitive  damages,  the 
court  should  have  sent  the  jury  back,  with  in- 
structions to  return  a  proper  verdict,  and,  fail- 
ing to  do  this,  should  have  granted  a  new  trial. 
—Lindstrom  v.  Kansas  City  Southern  Ry.  Co.; 
218  S.  W.  936. 

(B)  Special  Interrogatories  and  Findings. 

«=»349(1)  (Tex.Civ.App.)  In  a  jury  trial  it  was 
reversible  error  to  refuse  to  submit  the  case  on 
special  issues,  on  request  therefor  before  the 
general  charge  had  been  submitted,  and  after 
objections  thereto  had  been  overruled,  in  view 
of  Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art 
l!)84a;  such  statute  being  mandatory. — Jackson 
v.  Martin,  218  S.  W.  4. 

<S=»350(1)  (Tex.Civ.App.)  If  under  the  evidence 
an  answer  requiring  a  different  judgment  from 
that  rendered  might  have  been  made  by  the 
jury  to  questions  refused  to  be  presented,  re- 
fusal of  court  to  submit  such  issue  was  error. 
—Lancaster  v.  Campbell,  218  S.  W.  550. 
(6=350(1)  (Tex.Civ.App.)  In  a  bank's  suit  on 
a  note,  where  the  trial  court  had  sufficiently 
defined  where  the  burden  of  proof  on  the  is- 
sues rested,  it  did  not  err  in  refusing  defend- 
ant's requested  special  issue,  whether  the  bank 
had  shown  by  a  preponderance  of  evidence  that 
the  note  renewed  by  that  in  suit  was  execut- 
ed by  defendant  or  by  bis  authority. — Goree  v. 
Uvalde  Nat  Bank,  218  S.  W.  620. 


<£=>330<2)  (Tex.  Civ.  App.)  Vernon's  Sayles* 
Ann.  Civ.  St.  1914,  art.  1985,  providing  that 
the  court  shall  "submit  all  the  issues  made  by 
the  pleading,"  and  article  1984a,  providing  for 
submitting  upon  request  "special  issues  raised 
by  the  pleadings  and  the  evidence,"  require  the 
court  to  submit  only  the  ultimate  controlling 
issues  necessary  to  a  judgment  on  the  pleading, 
and  not  subordinate  issues  necessarily  embrac- 
ed in  the  finding  of  the  ultimate  issue,  so  that, 
if  answers  in  a  special  verdict  dispose  of  the 
controlling  issues,  judgment  may  be  rendered 
thereon,  although  all  issues  are  not  answered. 
— Texas  Employers'  Ins.  Ass'n  v.  Downing,  218 
S.  W.  112. 

<S=>350(3)  (Tex.Civ.App.)  Where  question  of 
possession  had  been  fully  and  clearly  submit- 
ted, the  court  did  not  err  in  refusing  to  submit 
special  issues  as  to  whether  either  of  the  pax- 
ties  had  held  exclusive  or  joint  possession  of 
the  land  in  question;  the  statute  on  submission 
of  special  issues  not  contemplating  that  evi- 
dentiary matters  be  submitted. — Vaello  v.  Rod- 
riguez, 218  S.  W.  1082. 

€=>35!(2)  (Tex.Civ.App.)  Although  it  was  the 
court's  duty  to  submit  all  issues  of  fact  to  the 
jury,  under  Rev.  St.  1911,  art  1985,  yet  if 
there  was  no  request  for  a  submission  of  the 
issues,  the  court  itself  could  make  a  finding  on 
it.— Priemel  v.  Coker,  218  S.  W.  1105. 

Where  the  court  submitted  an  issue  whether  a 
landlord's  eviction  of  the  tenant  damaged  the 
tenant  by  depriving  him  of  pasturage  lands,  the 
tenant,  if  he  desired  a  fuller  statement  of  the 
law  in  connection  with  the  submitted  issue, 
should  have  requested  it— Id. 
<3=»352(1)  (Tex.Civ.App.)  Id  a  bank's  suit  on 
a  note,  the  larger  of  two,  claimed  to  have  been 
signed  and  delivered  as  a  renewal  of  the  small- 
er, defendant  maker,  claiming  that  he  had  sign- 
ed the  larger  note  in  blank,  and  that  the  cash- 
ier of  the  bank  had  fraudulently  filled  in  the 
amount  without  authority,  the  issues  submit- 
ted whether  the  larger  note  was  delivered  as 
a  renewal,  and  whether  it  was  fraudulently 
filled  out  without  defendant  maker's  authority, 
were  plain  and  sufficient— Goree  v.  Uvalde  Nat 
Bank,  218  S.  W.  U20. 

®=»352(4)  (Tex.Civ.App.)  In  an  action  under  the 
federal  Employers'  Liability  Act  (U.  S.  Comp. 
St  |§  8«57-8(W5)  for  the  death  of  a  fireman  in 
a  derailment  caused  by  an  open  derail  switch, 
the  court  properly  refused  to  submit  to  the 
jury  the  inquiry,  "Do  you  find  from  the  evidence 
that  deceased,  situated  as  he  was,  either  saw  or 
should  have  seen  the  derail  open  in  time  to 
have,  by  the  exercise  of  ordinary  care,  request- 
ed the  engineer  to  stop  the  train,  or  so  lessen- 
ed its  speed  that  the  engine  would  not  have 
been  derailed,  or  the  tank  would  not  have  been 
overturned,  and  the  said  M.  would  not  have 
been  killed?"  there  being  no  evidence  that  the 
open  switch  could  have  been  seen  in  time  to 
have  stopped  the  train.— Hines  v.  Mills.  218  S. 
W.  777. 

®=>355(2)  (Tex.Civ.App.)  In  action  against 
railroad  for  loss  of  cattle  through  openings  in 
fence  on  railroad's  right  of  way,  w.here  jury, 
in  answer  to  special  issue  as  to  whether  17 
head  of  cattle  had  escaped  through  openings 
complained  of,  had  answered  "Yes;  at  least  10 
head,"  answer  of  jury  in  response  to  issue  as 
to  reasonable  value  of  "said  cattle,"  if  former 
question  was  answered  in  the  affrmativc,  of 
certain  amount,  without  specifying  aB  to  wheth- 
er such  amount  was  for  10  or  17  head  of 
cattle,  was  sufficient  on  which  to  base  judgment, 
in  view  of  the  pleadings,  evidence,  and  instruc- 
tions of  the  court,  warranting  verdict  for  such 
amount  for  loss  of  10  head.— Gulf,  C.  &  S.  F. 
Ry.  Co.  v.  Baker,  218  S.  W.  7. 
<g=»356(5)  (Tex.Civ.App.)  If  answers  in  a 
special  verdict  dispose  of  the  controlling  is- 
sues, judgment  may  be  rendered  thereon,  al- 
though all  issues  are  not  answered. — Texas 
Employers'  Ins.  Ass'n  v.  Downing,  218  S.  W. 
112. 
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<S=>357  (Tex.Ciy-A.pp.)  In  action  against  rail- 
road for  loss  of  cattle  through  openings  left 
in  plaintiff's  fence,  where  special  issue  submit- 
ted question  of  whether  the  17  head  of  cattle 
alleged  in  plaintiff's  petition  escaped  through 
opening,  with  the  requirement  that  jury  an- 
swer yes  or  no,  answer  of  "Yes;  at  least  10 
head,"  held  sufficiently  responsive. — Gulf,  C.  & 
S.  F.  Ry.  Co.  t.  Baker,  218  8.  W.  7. 
(8=366  (Tex.)  An  objection  that  evidence  was 
insufficient  to  support  a  special  issue  submitted 
in  the  main  charge  held  not  to  be  a  mere  com- 
plaint that  said  special  issue  ought  not  to  have 
been  submitted  to  the  jury.— Electric  Express 
&  Baggage  Co.  v.  Ablon,  218  S.  W.  1030. 

X.   TRIAL   BT  COURT. 

(A)  Hearts*  and  Determination  of  Cane. 

<8=>370(2)  (Ky.)  In  a  purely  equitable  action 
court  does  not  abuse  its  discretion  in  refusing 
a  jury  trial,  as,  in  any  event,  verdict  would  be 
only  advisory.— Quinn  v.  Hendren,  218  S.  W. 
1022. 

(B)  Findings  of  Vmvt  and  Conclusions 
of  Law. 

®=>396(4)  (Tex.Civ.App.)  In  trespass  .to  try 
title  based  on  delivery  of  a  deed  to  plaintiff's 
decedent  by  his  mother,  where  it  appeared  that" 
plaintiff's  decedent  requested  his  mother  to 
deed  him  certain  property,  and  the  mother  be- 
fore signing  the  instrument  added  to  the  words, 
"After  my  death  should  I  not  make  a  will," 
but  refused  to  acknowledge  it,  whereupon  the 
son  said,  "This  is  no  good,  Mother;  you  need 
not  sign  it;  it  is  no  good  without  a  notary, 
and  without  witnesses  it  is  not  good,"  and 
threw  it  to  the  floor,  saying,  "You  have  done 
nothing  for  me;  I  do  not  want  it,"  a  finding 
that  the  son  said  that  the  instrument  was  "of 
no  present  value  and  conveyed  no  present  title" 
was  not  supported  by  the  evidence  and  could 
not  support  a  judgment  bused  on  the  acceptance 
of  such  deed  by  the  son. — Benavides  v.  Bena- 
videa,  218  3.  W.  566. 

TROVER  AND  CONVERSION. 

See  Landlord  and  Tenant,  «=»252;  Stipula- 
tions, <8=>18;     Venue,  4J=>8,  14. 

II.  ACTIONS. 

(C)  Evidence. 

«=»40(3)  (Ky.)  In  an  action  for  damages  for 
conversion  of  timber,  a  finding  in  favor  of  de- 
fendant on  the  issue  as  to  ownership  of  the  land 
from  which  the  timber  was  cut  held  flagrantly 
against  the  evidence. — Continental  Realty  Co. 
v.  Mowbray  &  Robinson  Co.,  218  S.  W.  726. 

TRUCKS. 

See  Death,  ®=>31. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

See  Acknowledgment,  <&=>41;  Guardian  and 
Ward.  «=35;  Liens,  «=»7;  Wills,  <g=»601, 
674,  675,  681,  686. 

I.   CREATION,  EXISTENCE,  AND  VA- 
LIDITY. 

(A)   Express  Trunin. 

<g=»44(l)  (Tex.Civ.App.)  A  parol  trust  may 
be  ingrafted  on  a  deed  absolute  on  its  face  by 
the  testimony  of  one  witness,  without  proof  of 
corroborating  circumstances. — Allen  v,  Wil- 
liams, 218  S.  W.  135. 

(B)  Resulting  Trnata. 

4£=>72  (Tex.Civ.App.)  A  resulting  trust  arises 
where  one  party  furnishes  money  to  buy  prop- 


erty which  is  transferred  or  conveyed  to  anoth- 
er.— Vaello  v.  Rodriguez,  218  S.  W.  1082. 
4£=>77  (Tex.Civ.App.)  No  resulting  trusts  can 
be  created  without  proof  of  the  payment  of  the 
purchase  money  at  the  time  the  property  is  se- 
cured— Vaello  v.  Rodriguez,  218  S.  W.  1082. 
«=>79  (Ark.)  To  establish  a  resulting  trust  in 
favor  of  one  contributing  money  to  purchase 
land,  it  must  be  clearly  shown  that  the  whole 
purchase  money  was  paid  by  such  person,  or 
that  the  purchase  was  of  some  definite  interest 
or  determinate  aliquot  part  of  the  property. 
-Gordon  v.  Claridy,  218  S.  W.  195. 
<8=>8I(1)  (Ky.)  Where  three  attorneys  repre- 
sented plaintiffs  in  an  action  for  the  recovery  of 
lands,  and,  after  judgment  for  the  plaintiffs, 
two  of  the  attorneys,  with  knowledge  of  the 
lien  of  the  third,  obtained  a  conveyance  of  coal 
rights  under  the  lands,  held  that  such  attorneys 
became  trustees  for  the  preservation  of  the  lien 
of  the  third  attorney.— Charles  v.  Whitt,  218  S. 
W.  904. 

<8==>89(1)  (Ark.)  Evidence  that  wife  furnished 
part  of  money  for  purchase  of  real  estate  by 
her  husband  held  insufficient  to  show  a  result- 
ing trust  in  favor  of  her  or  her  heirs,  but 
sufficient  to  support  a  finding  awarding  a  lien 
on  the  land  for  the  amount  of  money  shown  to 
have  been  so  furnished.— Gordon  v.  Claridy,  218 
8.  W.   195. 

«=>89(1)  (Tex.Civ.App.)  Evidence  held  insuffi- 
cient to  make  out  a  case  of  resulting  trust.— 
Vaello  v.  Rodriguez,  218  S.  W.  1082. 
€=>89(2)  (MoApp.)  The  presumption  that  a  hus- 
band's payment  to  his  wife  is  a  gift,  instead  of 
a  trust,  with  evidence  that  a  husband  deposited 
monev  in  the  wife's  name,  taking  certificates  of 
deposit,  which  were  delivered  to  her,  that  the  wife 
was  in  poor  health,  that  there  was  no  necessity 
for  placing  the  money  in  her  name,  so  far  aa 
the  husband's  creditors  were  concerned,  etc., 
held  to  establish  that  the  money  belonged  to  the 
wife,  with  no  resulting  trust  for  the  husband's 
benefit— Conqueror  Trust  Co.  v.  Craig,  218  S. 
W.  972. 

VI.   ACCOUNTING  AND  COMPENSA- 
TION  OF   TRUSTEE. 

<g=>32l  (Mo.App.)  One  who  dissipates  and  con- 
verts to  his  own  use  funds  held  in  trust,  or  is 
guilty  of  gross  negligence  or  willful  misconduct 
with  reference  thereto,  is  not  entitled  to  any 
compensation.— Berry  v.  Berry,  218  S.  W.  691. 

VII.  ESTABLISHMENT   AND   EN- 
FORCEMENT OF  TRUST. 

<B)  Right  to   Follow  Trait   Property  or 
.  Proceeds  Thereof. 

<S=>352  (Mo.App.)  A  trustee  must  handle  the 
trust  funds  as  a  separate  fund,  preserving  its 
identity  as  such,  and  not  mingling  or  using  it 
with  any  other  fund.— Berry  v.  Berry,  218.  S. 
W.  691. 

TUBERCULOSIS. 

See  Carriers,  <8=>318;  Constitutional  Law,  <g=> 
70. 

TURNPIKES  AND  TCLL  ROADS. 

See  Bridges,  $=sl5,  25. 

TYPOGRAPHICAL  ERRORS. 

See  Reformation  of  Instruments,  <8=>45. 

UNITED  STATES  RAILROAD  ADMIN- 
ISTRATION. 

See  Appeal  and  Error,  «=>21C,  1173;  Carriera, 
€=>319,  320;  Evidence,  «s»20;  Railroads, 
«=»5%;  Trial,  «=»256. 
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UNITED  STATES  TELEGRAPH 
ADMINISTRATION. 

See  Telegraphs  and  Telephones,  €=26%. 

USE  AND  OCCUPATION. 

*a»l  (Ark.)  An  owner  of  land  need  not  dis- 
tinctly make  out  the  relation  of  landlord  and 
tenant  in  an  action  to  recover  the  rental  value 
from  an  occupant  thereof;  ownership  on  one 
hand  and  occupation  on  the  other  being  suffi- 
cient—Watson v.  Arthur,  218  S.  W.  849. 
€=5  (Ark.)  An  owner  of  land  may  treat  the 
possession  of  such  land  by  the  tenant  of  an- 
other as  the  possession  of  the  one  who  rents 
the  land  to  the  actual  occupant,  and  may  re- 
cover the  rental  value  of  the  land  from  him; 
one  being  in  possession  of  land  whose  tenant 
occupies  it  for  him. — Watson  v.  Arthur,  218  S. 
W.  849. 

€=8  (Ark.)  In  an  action  to  recover  rental 
value  of  land,  complaint  alleging  that  plaintiff 
had  foreclosed  a  deed  of  trust  to  the  land,  and 
that  a  commissioner's  deed  had  been  delivered 
to  plaintiff,  held  to  sufficiently  allege,  as  against 
a  demurrer,  that  plaintiff  was  the  present  own- 
er of  the  land— Watson  v.  Arthur,  218  S.  W. 
849. 

In  action  to  recover  rental  value  of  land  oc- 
cupied by  defendant,  allegations  in  complaint 
to  the  effect  that  defendant  collected  $150  from 
one  to  whom  he  had  rented  the  land  sufficiently 
showed  that  the  land  had  a  rental  vnlue,  al- 
though the  sum  collected  by  the  defendant  was 
not  conclusive  of  the  amount  of  such  value. 
-Id. 

VENDOR  AND  PURCHASER. 

See  Action,  €=25;  Adverse  Possession,  €=» 
63,  72,  78,  82;  Appeal  and  Error,  €=1073; 
Bills  and  Notes,  €=132;  Bridges,  €=15; 
Brokers,  €=106;  Covenants,  €=84;  Estop- 
pel, €=62;  Evidence,  €=450;  Execution, 
€=220;  Executors  and  Administrators,  €= 
138,  344;  Frauds,  Statute  of,  €=56,  116, 
129;  Guaranty,  €=47;  Husband  and  Wife, 
€=181,  187,  202;  Infants,  €=37,  40;  Liens, 
€=7;  Limitation  of  Actions,  €=3105;  Logs 
and  Logging,  €=3;  Marshaling  Assets  and 
Securities,  €=2;  Mines  and  Minerals,  €=81; 
Partition,  €=77;  Public  Lands,  €=180; 
Sales;  Specific  Performance,  €=43,  101; 
Taxation,  €=629,  630,  849;  Trusts,  €=79, 
89. 

I.  REQUISITES  AND  VALIDITY  OF 
CONTRACT. 

€=30  (Ark.)  It  is  not  enough  for  plaintiff, 
suing  to  cancel  her  controct  of  sale  on  the 
ground  of  her  mental  incapneity,  to  show  that 
at  times  she  displayed  childishness  and  lack  of 
mental  vigor,  but  she  must  show  that  at  the 
time  of  contract  she  was  mentally  incapable  of 
acting  intelligently  in  matters  of  that  impor- 
tance— Mcllroy  v.  Rivercomb,  218  S.  W.  841. 
€=43(1)  (Tex.Civ.App.)  If  plaintiff,  after 
discovering  that  the  vendor's  notes  transferred 
to  plaintiff  by  defendant  for  plaintiff's  property 
were  not  good  notes  and  well  secured  as  rep- 
resented by  defendant,  tried  to  sell  the  notes 
to  third  persons,  and,  as  defendant's  agent, 
tried  to  sell  to  third  persons  the  land  he  had 
conveyed  to  defendant,  he  waived  the  fraud 
practiced  upon  him  by  defendant  and  ratified 
the  contract— Kiehn  v.  Willmann,  218  S.  W.  15. 
€=44  (Tex.Civ.App.)  In  grantor's  action  to 
set  aside  conveyance  and  cancel  note  upon 
ground  of  grantee's  fraudulent  representations 
as  to  value  and  security  of  vendor's  notes  given 
grantor  in  exchange  for  property,  evidence  held 
to  sustain  findings  that  grantor,  after  discov- 
ery of  the  fraud,  tried  to  sell  the  notes  to  third 
persons  and  to  sell  the  property  as  grantee's 
agent.— Kiehn  v.  Willmann,  218  S.  W.  15. 
€=44  (Tex.Civ.App.)  Jury  finding  that  con- 
tract  made   by    plaintiff   vendor's    real    estate 


agent  with  defendant  purchaser  wa«  uncondi- 
tionally accepted  by  plaintiff,  and  that  defend- 
ant, purchaser  was  notified  thereof  by  June 
1st,  was  warranted  by  evidence  of  acceptance 
on  June  1st;  "by''  meaning  on  or  before  (citing 
Words  and  Phrases,  Hirst  and  Second  Series, 
By).— Armstrong  v.  Palmer,  218  S.  W.  027. 

H.   CONSTRUCTION  AND  OPERA- 
TION OF   CONTRACT. 

€=81  (Ark.)  It  cannot  be  said  as  a  matter 
of  law  that  the  words  "personal  effects"  in  a 
contract  of  sale  of  a  hotel  "It  is  understood 
and  agreed  by  us  that  all  equipment  and  fur- 
nishings now  in  and  around  said  house  are 
to  go  to  H.  for  the  consideration  of  $4,000,  as 
above  stated,  except  the  own  personal  effects 
of  said  E. ; '  in  other  words,  the  hotel  is  to  be 
left  fully  equipped  for  business  as  it  now 
stands"  may  be  restricted  to  mean  such  tangi- 
ble property  as  is  worn  or  carried  about  the 
person—  Ellege  v.  Henderson,  218  8.   W.  831. 

IV.   PERFORMANCE   OF   CONTRACT. 

(A)   Title  >ud  Estate  of  Vendor. 

€=134(1)  (Tex.CivApp.)  Under  a  contract 
for  the  sale  of  land,  where  the  vendor  agreed 
to  pay  the  taxes  for  the  year  1917,  vendor  did 
not  offer  performance  by  tendering  deed  with- 
out offering  to  pay  the  amount  of  the  taxes 
for  1917,  where  the  taxes  were  due  at  the  time 
of  the  execution  of  the  contract  and  tender  of 
deed,  but  would  not  become  delinquent  until 
thereafter;  the  mere  fact  that  the  taxes  would 
not  become  delinquent  and  penalty  added  until 
after  January  1,  1918,  under  Rev.  St.  1011. 
arts.  7615,  7624,  not  being  sufficient  to  rebut 
presumption  that  provision  for  payment  of 
taxes  was  a  dependent  obligation.— Echols  v. 
Miller,  218  S.  W.  48. 

€=137  (Ark.)  Where  a  contract  for  the  sale 
of  lands  required  the  vendor  to  furnish  a  good 
deed,  and,  in  event  of  inability,  to  return  the 
down  payment,  there  was  no  requirement  that 
the  title  should  be  satisfactory  to  the  purchas- 
er's attorney,  and  where  the  vendor  furnished 
a  good  title,  though  it  was  disapproved  by  the 
purchaser's  attorney,  the  purchaser  cannot 
recover  the  down  payment.— Bodine  v.  Taylor, 
218  S.  W.  374. 

€=144(1)  (Tex.CivApp.)  A  reservation  in  t. 
contract  of  sale  of  land  of  the  right  to  the 
vendee  to  perfect  the  title  at  the  vendor's 
expense  conferred  a  privilege,  and  did  not 
impose  a  duty  on  the  vendee,  and  the  vendee 
had  the  right  to  refuse  a  tender  of  the  deed, 
where  taxes  for  the  year  were  not  paid  by 
the  vendor,  as  agreed.— Echols  v.  Miller,  218 

€=144(1)  (Tex.Civ.App.)  The  liability  of  the 
vendee  on  a  contract  with  a  vendor  who  does 
not  have  the  title  himself,  but  who  at  the 
proper  time  is  ready  to  make  the  title  con- 
tracted for,  depends  on  the  answer  to  the 
query  as  to  whether  the  vendor  is  a  bona  fide 
contractor. — Armstrong  v.  Palmer,  218  S.  W. 
627. 

(B)   Conveyance. 

€=148  (Tex.Civ.App.)  Purchaser's  repudia- 
tion of  contract  before  time  for  delivery  of 
deeds  made  formal  tender  of  deeds  by  vendor 
unnecessary.— Armstrong  v.  Palmer,  218  S.  W. 
627. 

€=151  (Tex.CivApp.)  A  contract  obligating 
vendor  to  furnish  abstract  and  deed  and  to 
show  good  and  merchantable  title  held  a  per- 
sonal one,  entitling  the  purchaser  to  a  war- 
ranty of  the  title  from  the  vendor,  who,  as 
part  owner  of  the  land,  could  have  fulfilled  his 
contract  either  by  taking  deeds  from  the  other 
owners  of  the  land  to  himself  and  executing 
his  own  deed  to  the  purchaser,  or  perhaps  by 
securing  deed  to  the  purchaser  from  the  other 
owners  for  the  parts  of  the  land  owned  by 
them  and  executing  his  own  warranty  of  the 
title  to  all  the  land.— Armstrong  t.  Palmer. 
218  S.  W„  027. 
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(D)   Payment   of  Purchase  Money. 

<8=>I76  (Ark.)  As  respects  right  of  deduction 
for  shortage,  the  seller  of  land  was  bound  by 
his  misrepresentation  of  acreage,  whether  or 
not  he  knew  the  representation  was  false;  the 
matter  being  material,  so  that  innocent  repre- 
sentations bound  him. — Solmson  y.  Deese,  218 
S.  W.  657. 

Shortage  of  66  acres  in  a  sale  of  304.26  acres 
was  so  large  a  proportionate  part  of  the  whole 
as  to  constitute  a  gross  mistake,  so  that  the 
buyer  was  entitled  to  deduction  therefor,  de- 
spite the  description  of  the  land  in  the  deed  as 
"304.26  acres,  more  or  less."— Id. 

Where  a  sand  bar  in  land  was  not  considered 
in  making  a  sale  except  as  something  conveyed 
in  addition  to  the  property  for  which  value 
was  paid,  acreage  in  the  sand  bar  need  not  be 
taken  into  account  in  determining  the  deduction 
to  which  the  purchaser  is  entitled  for  an  acre- 
age deficiency.— Id. 

V.   RIGHTS  AND  LIABILITIES  OP 

PARTIES. 

(C)  Bona  Fide  Purchaser*. 

<8=>229(1)  (Ky.)  Knowledge  is  fastened  by  law 
upon  a  purchaser  of  lands  where  he  has  knowl- 
edge of  acts  which  would  put  an  ordinarily 
Srudent  man  upon  inquiry,  where  it  is  his 
uty  to  inquire,  and  the  inquiry,  pursued  with 
ordinary  diligence  and  understanding,  would 
lead  to  knowledge  of  the  required  facts.— Charles 
v.  Whitt  218  S.  W.  904. 

$=>23l(3).  (Ky.)  A  purchaser  of  lands  is  charge- 
able, as  a  general  rule,  with  notice  of  every- 
thing affecting  the  land  which  may  appear  on 
the  face  of  any  deed  which  forms  a  necessary 
link  in  the  chain  of  title  under  which  he  holds, 
and  with  notice  of  every  fact  which  he  could 
have  learned  with  inquiry,  and  which  the  things 
recited  in  the  deeds  made  it  his  duty  to  in- 
quire about.— Charles  v.  Whitt,  218  S.  W.  994. 

A  recitation  in  a  deed  of  a  Judgment  or  an  ac- 
tion at  law,  as  part  of  the  chain  of  title,  is 
constructive  notice  to  the  grantee  of  the  things 
which  are  shown  by  the  record  of  the  action 
or  the  judgment.— Id. 

«=>23l(17)  (Ky.)  The  provision  of  Ky.  St  { 
107,  giving  the  attorney  for  plaintiff  in  an  ac- 
tion for  the  recovery  of  lands  a  lien  for  his 
fee,  that  if  the  record  show  the  name  of  the 
attorney  the  defendant  shall  have  notice  of  the 
lien,  does  not  apply  to  a  third  person,  who 
purchases  the  lands  from  plaintiffs  after  ter- 
mination of  the  litigation.— Charles  v.  Whitt, 
218  S.  W.  994. 

<8=»239(4)  (Ky.)  Under  Ky.  St  §  4130,  giving 
the  commonwealth,  county,  and  taxing  districts 
liens  on  the  real  estate  of  sheriffs  and  other 
collectors  for  money  collected,  those  who  inno- 
cently purchased  real  estate  from  sheriff,  who 
was  in  default,  take  the  same  subject  to  lien, 
notwithstanding  at  the  time  of  the  purchase 
settlement  had  been  made  by  the  sheriff  with 
the  county  commissioner,  and  a  quietus  grant- 
ed by  the  fiscal  court— Mason  v.  Cook,  218  S. 
W.  740. 

€=239(4)  (Ky.)  Where  an  attorney  for  the  re- 
covery of  lands  failed  to  take  steps  to  enforce 
the  hen  for  his  fee  or  to  make  the  same  of 
record,  a  purchaser  of  the  lands  from  the  plain- 
tiff in  good  faith  for  value  and  without  notice 
of  the  lien  will  take  the  lands  free  from  any 
lien.— Charles  v.  Whitt,  218  S.  W.  994. 

A  purchaser  of  lands  from  plaintiffs,  who  had 
recovered  the  same  in  an  action  at  law,  held 
a  bona  fide  purchaser,  and  do  take  the  same  free 
from  the  lien  of  one  of  the  attorneys  of  the 
plaintiffs,  the  grantors.— Id. 
<g==239(9)  (Ky.)  An  innocent  grantee  of  one 
who  obtained  land  by  fraud  acquires  good  title 
to  the  land— Phillips  v.  Murphy,  218  S.  W. 
250. 

An  innocent  grantee  of  one  who  obtained  a 
conveyance  from  one  lacking  mental  capacity 
acquired  good  title  as  against  the  original 
grantor.— Id.. 


VI.  REMEDIES  OF  VENDOR. 
(A)  Lien  nnd  Recovery  of  Land. 

<S=>246  (Tex.Civ.App.)  A  vendor's  lien  is  but 
an  incident  to  the  debt,  and  follows  the  debt  in 
whatever  -form  it  may  be  evidenced. — Ater  v. 
Knight,  218  S.  W.  648. 

®=>265(2)  (Tex.Civ.App.)  Where  duly  record- 
ed deed  recited  vendor's  lien  was  retained  to 
secure  purchase-money  note,  a  subsequent 
purchaser  was  chargeable  with  notice  of  the 
lien.— Ater  v.  Knight,  218  S.  W.  64a 

Rev.  St.  1911,  art.  6840.  as  to  lis  pendens  no- 
tice, does  not  deal  with  the  rights  of  persons 
with  either  actual  or  constructive  notice  of  equi- 
ties, and  filing  notice  is  unnecessary  as  against 
a  subsequent  purchaser  or  incumbrancer  with 
actual  or  constructive  notice;  so  that  where  a 
purchaser  of  land  had  notice  of  vendor's  lien 
thereon,  the  right  to  foreclose  such  lien  against 
such  purchaser  in  suit  to  revive  a  prior  judg- 
ment on  the  vendor's  lien  note  for  the  purpose 
of  foreclosing  the  lien  was  not  affected  by  the 
fact  that,  in  the  suit  in  which  the  judgment  was 
recovered,  no  lis  pendens  notice  was  filed  in 
the  county  where  the  land  was  situated. — Id. 

Under  Rev.  St.  1911,  art.  5694,  as  to  4-year 
limitation  on  vendor's  lien,  and  article  5695, 
as  to  extending  payment  of  vendor's  lien  note 
and  recording  the  evidence  thereof,  and  pro- 
viding that  the  owners  of  a  vendor's  lien  note, 
executed  subsequently  to  July  14,  1905,  shall 
have  4  years  alter  the  act  takes  effect,  which 
was  July  1, 1913,  within  which  to  enforce  their 
vendor's  lien,  purchaser  in  1916  of  a  lot 
against  which  there  was,  as  shown  by  the 
deed  records,  a  vendor's  lien  for  the  purchase- 
money  debt,  evidenced  by  a  note  due  in  1910, 
could  not  be  an  innocent  purchaser  as  to  such 
lien,  since,  under  article  5695,  it  was  enforce- 
able until  July,  1917;  it  being  immaterial  that 
such  purchaser  had  no  notice  that  the  note 
and  lien  had.  prior  to  such  purchase,  been 
merged  in  a  judgment,  to  which  the  10  years' 
statute  applies,  and  that  suit  was  not  brought 
on  such  judgment  and  to  foreclose  the  ven- 
dor's lien  as  incident  thereto,  until  1919,  as 
bringing  suit  dispensed  with  necessity  of  ex- 
tending the  note  under  article  5595. — Id. 
<8=»27§  (Tex.Civ.App.)  Rev.  St.  1911,  art. 
5694,  barring  rights  nnder  vendor's  lien  in  4 
years,  applies  to  vendor's  lien  evidencing  in- 
debtedness due  for  the  purchase  money,  and 
not  to  a  judgment  based  on  such  indebtedness. 
—Ater  v.  Knight,  218  S.  W.  648. 

The  rule  that  a  vendor's  lien  is  preserved 
from  the  bar  of  limitations  on  the  purchase- 
money  note  if  personal  judgment  is  had  on 
such  note,  so  that  after  expiration  of  the  pe- 
riod of  limitation  on  the  note  a  proceeding  may 
be  commenced  to  revive  the  judgment  and  en- 
force the  vendor's  lien  as  an  incident  to  the 
debt  evidenced  by  the  judgment,  is  not  changed 
by  the  passage  of  Rev.  St.  1911,  art  5694, 
prescribing  4-year  limitation  for  suits  to  re- 
cover land  by  virtue  of  vendor's  lien. — Id. 
<8=>279  (Tex.Civ.App.)  The  maker  of  a  ven- 
dor's lien  note  who  had  transferred  the  prop- 
erty was  a  necessary  party  to  a  suit  to  fore- 
close the  lien,  though  he  was  a  nonresident. — 
Spitzer  v.  Smith.  218  S.  W.  599. 
«=>299(1)  (Tex.Civ.App.)  The  running  of 
Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art  5694, 
barring  right  to  recover  real  estate  by  virtue 
of  a  superior  title  retained  in  a  conveyance 
after  four  years  from  the  maturity  of  the  note, 
against  vendor's  suit  to  recover  the  land,  is 
not  suspended  by  a  suit  by  the  vendor  to  re- 
cover the  amount  of  the  notes,  and  precludes 
recovery  oi  the  land  by  suit  brought  more  than 
four  years  after  maturity  of  the  notes,  though 
recovery  on  the  notes  was  denied  because  of 
illegality  of  the  contract.— Stone  v.  Robinson, 
218  S.  W.  5. 

(B)  Actions  for  Purchase  Money. 

«3=>30l  (Tex.Civ.App.)  The  vendor  in  an 
executory  contract  for  the  sale  of  land  can,  on 
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purchaser's  default,  either  sue  for  the  land 
or  for  the  purchase  money,  and  the  better 
practice  is  to  unite  his  causes  of  action,  plead- 
ing and  praying  in  the  alternative. — Stone  ▼. 
Robinson,  218  S.  W.  5. 

€=>303  (Tcx.Civ.App.)  In  order  for'  vendor  to 
recover  on  a  breach  of  a  contract  to  purchase 
land,  he  must  show  that  he  performed,  or  of- 
fered to  perform,  the  obligations  imposed  by 
the  contract  upon  him,  provided  such  obliga- 
tions were  not  independent,  or  some  other  valid 
reason  for  the  failure  of  the  plaintiff  to  per- 
form, or  offer  to  perform. — Echols  v.  Miller, 
218  S.  W.  48. 

€=3306  (Tex.Civ.App.)  In  a  suit  on  -vendor's 
lien  notes,  the  purchaser  of  land  can  interpose 
as  a  defense  the  illegality  of  the  contract,  by 
which  the  equitable  title  was  conveyed  to  him 
and  the  lien  retained,  to  defeat  recovery  on 
the  lien  notes.— Stone  v.  Robinson,  218  S.  W.  B. 

VENUE 

See  Corporations,  €=3503:  Criminal  Law.  €=3 
1090;  Justices  of  the  Peace,  €=»64;  Plead- 
ing, €=*104,  111;   Railroads,  <S=»5%. 

I.  MATURE  OR  SUBJECT  OF  ACTION. 

€=>3  (Tex.Civ.App.)  An  action  by  an  attorney 
to  recover  fees,  brought  in  the  county  court, 
is  controlled  as  to  venue  bv  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art  1830,  relating  to  spe- 
cial proceeding  in  such  courts,  and-  it  was 
therefore  error,  in  overruling  defendant's  plea 
of  privilege,  to  base  the  decision  upon  Ver- 
non's Ann.  Civ.  St.  Supp.  1918,  art.  2308,  subd. 

4,  relating  to  venue  in  justice  courts,  and  pro- 
viding that  in  all  suits  to  recover  for  labor  ac- 
tually performed  suit  may  be  maintained  where 
such  labor  is  performed,  whether  contract  is 
oral  or  in  writing.— Fears  ▼.  Pish,  218  S.  W. 
507. 

«=>3  (Tex.Civ.App.)  Rev.  St.  1911,  art  2308, 
subd.  4,  as  amended  by  Act  March  29,  1917 
(Vernon's  Ann.  Civ.  St.  Supp.  1918,  art.  2308, 
subd.  4},  providing  that  in  all  suits  to  recover 
for  labor  actually  performed  suit  may  be 
brought  and  maintained  where  such  labor  is 
performed,  applies  only  to  suits  brought  in  the 
justices'  courts.— Randall  v.  Harris,  218  S.  W. 
509. 

Rev.  St  1911,  tit.  37,  c.  4,  furnishes  the 
rule  of  venue  for  district  and  county  courts. 
-Id. 

Wihen  a  cause  of  action  which  would  be  cog- 
nizable in  the  justice  court  is  combined  with 
other  causes  of  action,  and  suit  thereon  is 
brought  in  the  district  or  county  court,  the 
case  is  to  be  tried  according  to  the  practice  in 
the  court  in  which  suit  is  brought  so  that  the 
venue  of  such  suit  is  to  be  determined  by  the 
provisions  of  the  statute  providing  for  suits  in 
the  district  and  county  courts.— Id. 
€=»8  (Tex.Civ.App.)  Where  purchaser's  agree- 
ment to  pay  vendor's  broker  his  commission 
was  extinguished  by  new  agreement  whereby 
commission  was  deposited  in  bank  to  broker's 
credit,  to  be  paid  on  certain  contingency,  if 
thereafter  the  bank  wrongfully  turned  over  the 
deposit  to  the  purchaser,  broker's  cause  of  ac- 
tion against  pnrehaser,  if  any,  was  for  wrong- 
ful appropriation  of  such  fund  by  the  pur- 
chaser, and  the  venue  of  such  action  would  be 
the  county  of  purchaser's  residence,  instead  of 
county  in  which  land  sold  was  situated. — Mead- 
or  v.  Rudolph,  218  S.  W.  520. 
€=»I4  (Mo.App.)  Where  a  contract  of  sale  was 
to  be  performed  by  delivery  at  the  town  of  the 
buyers  place  of  business,  its  breach  by  failure 
to  deliver  made  the  cause  of  action  accrue  in 
such  town;  the  county  in  which  it  was  situ- 
ated being  the  proper  venue  of  the  buyers'  ac- 
tion.—Mayo  v.  J.  L.  Price  Brokerage  Co.,  218 

5.  W.   932. 

€=>I4  (Tex.Civ.App.)  Where  plaintiffs,  pled- 
gors, lived  in  S.  county,  and  defendant,  pledgee, 
In  H.  county,  where  pledge  was  made  and  prop- 
erty  held,   and  plaintiffs   repaid   the  borrowed 


money,  defendant  agreeing  to  deliver  the  pledged 
diamonds  in  P.  county,  where  he  delivered  other 
inferior  diamonds,  defendant  was  guilty  of  con- 
version in  H.  county,  and  where  plaintiffs  kept 
the  diamonds  delivered  and  brought  action  for 
damages,  the  venue  was  in  H.  county,  and  not 
in  F.  county,  under  Rev.  St.  1911,  art  1830, 
exception   7.— Brooks  v.   Hamiltuu,  218   S.   W. 

VERDICT. 

See  Trial,  €=>329-366. 

VERIFICATION. 

See  Execution,  $=3163. 

WAIVER. 

See  Appeal  and  Error,  €=3766,  1078;  Insur- 
ance, €=3392;  Master  and  Servant  €=3358; 
Partnership,  €=3183;    Pleading,  €=»1H. 

WAR. 

See  Appeal  and  Error,  €=3216,  1173;  Brokers, 
€=>22;  Carriers,  €=3319,  320;  Evidence,  €=» 
20;  Homicide,  €=»172;  Insurance,  €=3515; 
Railroads,  €=35%;  Telegraphs  and  Tele- 
phones, €=»26% ;  Trial,  €=3256. 

WAREHOUSEMEN. 

See  Appeal  and  Error,  €=>172. 

WARRANT. 

See  Highways,  €=92. 

WATCHMEN. 

See  Master  and  Servant,  €=3305,  330. 

WATERS  AND  WATER  COURSES. 

See  Drains;  Prisons,  €=>17. 

V.  SURFACE  WATERS. 

€=3llS  (Mo.App.)  Surface  water  coming 
through  a  drain  tile  and  emptying  into  a  stream 
ceased  to  be  surface  water  as  soon  as  it  flowed 
into  the  channel  of  the  stream. — Reaugh  v.  At- 
chison, T.  &  S.  F.  Ry.  Co.,  218  S.  W.  947. 

VIII.   ARTIFICIAL   PONDS,   RESER- 
VOIRS, AND   CHANNELS,  DAMS, 
AND   FLOW  AGE. 

€=»  171(1)  (Mo.App.)  A  railroad  had  no  right 
to  divert  the  waters  of  a  stream  by  its  em- 
bankment, and  to  discharge  them,  over  inter- 
mediate lands,  upon  the  lands  ofplaintiff ,  to  her 
damage.— Reaugh  v.  Atchison,  T.  &  S.  F.  Ry. 
Co.,  218  S.  W.  947. 

€=»  1 79(1)  (Mo.App.)  .Petition  against  a  rail- 
road by  a  landowner,  charging  diversion  of 
waters  from  a  water  course  by  a  negligently 
constructed  ditch  and  a  negligently  construct- 
ed road  crossing,  by  a  solid  embankment  at 
the  crossing  of  the  public  highway  over  the  rail- 
road, thereby  preventing  the  flow  of  water 
along  the  railroad's  right  of  way,  and  directing 
it  over  plaintiff's  lands,  designating  the  em- 
bankment as  the  cause  of  the  diverted  waters 
flowing  over  the  lands,  stated  a  cause  of  action, 
though  it  did  not  allege  that  an  opening  un- 
der the  embankment  would  have  saved  the 
lands  from  flooding.— Reaugh  v.  Atchison,  T.  4 
S.  F.  Ry.  Co.,  218  |S.  W.  947. 

IX.  PUBLIC  WATER  SUPPLY. 
(A)  DomeMtlc    and    Municipal    Parpoaes. 

€=3 1 95  (Tex.Civ.App.)  Water  supply  company 
undtr  contract  with  city  to  furnish  residents  of 
city  with  water,  giving  the  company  the  ex- 
clusive control  of  the  repairing  and  installing 
of  water  service  pipes  and.  appurtenances,  in- 
cluding curb  cock  box  between  mains  and  prop- 
erty lines,  but  providing  that  it  should  not  be 
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liable  for  damages  not  growing  out  of  its  own 
independent,  unlawful  acts,  was  not  liable  for 
injuries  to  pedestrian  from  curb  cock  box  neg- 
ligently installed  by  owner.— Neal  v.  San  An- 
tonio Water  Supply  Co.,  218  S.  W.  35. 

WEAPONS. 

See  Assault  and  Battery,  <g=>!}5;  Homicide, 
®=»3,  268;  Master  and  Servant,  «=»305,  330. 

WEIGHTS  AND  MEASURES. 

See   Evidence,    <8=18. 

<3=3 1 2  (Tex.Cr.App.)  In  prosecution  for  falsely 
packing  a  bale  of  cotton  under  Acts  1st  Galled 
Sess.  Mth  Leg.  (1917)  c.  41,  §  47  (Vernon's  Ann. 
Pen.  Code  Supp.  1918,.  art.  977m),  an  indict- 
ment or  information  should  charge  the  particu- 
lar matter  constituting  the  act  or  fraud  relied 
on  by  the  state  in  a  given  case,  by  charging  that 
defendant  with  intent  to  defraud  did  falsely 
pack  a  bale  of  cotton  by  then  and  there  placing 
certain  sand,  earth,  stones,  or  other  foreign 
substance  in  said  bale  of  cotton  so  that  the 
reasonable  result  thereof  would  be  to  defraud 
the  persons  dealing  with  said  bale. — Ex  parte 
Montgomery,  218  S.  W.  1042. 

Acts  1st  Called  Sess.  35th  Leg.  (1917)  c  41. 
147  (Vernon's  Ann.  Pen.  Code  Supp.  1918,  art. 
977m),  making  it  a  crime  to  "falsely  pack  a 
bale  of  cotton,  held  to  prohibit  the  false  pack- 
ing of  bale  of  cotton  with  intent  to  defraud 
by  placing  sand,  earth,  stones,  or  other  for- 
eign substances  in  the  bale  of  cotton  or  in 
some  other  way  doing  something  to  such  bale 
of  cotton  that  the  reasonable  result  would  be 
to  defraud  the  persons  dealing  therewith.— Id. 

'  WILLS. 

See  Conversion,  ®=>15;  Descent  and  Distribu- 
tion; Executors  and  Administrators;  Frauds, 
Statute  of,  <g=75,  138;  Judgment,  «=»461; 
Partition,  *=»77;  Specific  Performance,  «=s> 
39,  45 .-.Trial,  <S=>194;  Witnesses,  <©=>159, 
177. 

H.  TESTAMENTARY   CAPACITY. 

d)=>22  (Ky.)  Testamentary  capacity  as  to  per- 
sonalty is  governed  by  the  law  of  the  testa- 
tor's domicile,  and  personalty  should  be  dis- 
tributed accordingly.— Shaw  v.  Grimes,  218  S. 
W.  447. 

<S=>47  (Tex.Civ.App.)  The  facto  that  testatrix 
is  old,  in  feeble  health,  or  that  her  memory 
does  not  possess  the  vigor  of  earlier  years,  or 
that  she  has  excluded  from  her  bounty  some  or 
all  of  her  legal  heirs,  will  not,  in  and  of  them- 
selves, defeat  will.— Bradshaw  v.  Brown,  218 
S.  W.  1071. 

«=>50  (Tex.Civ.App.)  The  facts  that  testatrix 
is  old,  in  feeble  health,  or  that  her  memory 
does  not  possess  the  vigor  of  earlier  years,  or 
that  she  nas  excluded  from  her  bounty  some 
or  all  of  her  legal  heirs,  will  not,  in  and  of 
themselves,  defeat  will  if  she  retains  sufficient 
mind  or  understood  what  she  was  doing  in  mak- 
ing the  will  the  nature  and  extent  of  ner  prop- 
erty, the  disposition  Bhe  desires  to  make  there- 
of, the  persons  she  desires  to  be  recipients  of 
her  bounty,  the  mode  of  distribution,  and  a 
mind  capable  of  exercising  judgment,  reason, 
and  deliberation  and  capable  of  seeing  the  con- 
sequences of  will  to  a  reasonable  degree,  and 
the  effect  of  it  upon  her  estate  and  family. — 
Bradshaw  v.  Brown,  218  S.  W.  1071. 
<S=>52(6)  (Tex.Civ.App.)  Mental  incapacity  may 
be  inferred  from  an  enfeebled  condition  of  the 
mind  and  body.— Bradshaw  v.  Brown,  218  S. 
W.  1071. 

<£=>54(3)  (Ky.)  Proponents  of  a  will,  contested 
for  lack  of  testamentary  capacity  and  undue 
influence,  niipht  show  that  the  will  accorded 
with  testatrix's  intention  frequently  expressed, 
and  that  testatrix  had  a  fixed  purpose  not  to 
bestow  anything  upon  contestants,  to  which  end 
an  unkind  and  hostile  letter  from  them  to  tes- 


tatrix, preserved  by  her  for  some  16  years  with 
her  valuable  papers,  was  admissible. — McFar- 
land  v.  Ewing,  218  S.  W.  271. 
«£s»55(7)  (Tex.Civ.App.)  Evidence  held  to  jus- 
tify finding  that  79  year  old  testatrix  did  not 
have  sufficient  testamentary  capacity  to  make 
a  valid  and  binding  will. — Bradshaw  v.  Brown, 
218  S.  W.  1071. 

HI.  CONTRACTS  TO  DEVISE  OR  BE- 
QUEATH. 

<S=»58(2)  (Ky.)  Showing  that  plaintiff  had  en- 
tered upon  performance  of  her  claimed  contract 
to  care  for  decedent  for  life  in  return  for  a 
devise  of  the  house  in  which  they  lived,  and^  was 
carrying  it  out,  and  performing  in  detail  at 
the  time  of  decedent's  death,  was  sufficient  to 
show  that -she  accepted  his  offer  or  contract  to 
will  her  the  house  in  return  for  care  for  life. — 
Walker  v.  Dill's  Adm'r,  218  S.  W.  247. 
€=>68  (Ky.)  Evidence  held  to  call  for  submis- 
sion to  the  jnry  of  the  question  of  the  existence 
of  a  contract  between  decedent  and  plaintiff, 
suing  his  administrator,  that  decedent  would 
leave  plaintiff,  a  married  woman,  the  house  in 
which  she  and  her  husband  lived  with  decedent 
if  plaintiff  would  take  cure  of  decedent  as  long 
as  he  lived.— Walker  v.  Dill's  Adm'r,  218  S. 
W.  247. 

TV.  REQUISITES    AND    VALIDITY. 

(A)  Nature  and  Esaentiala  of  TeitamenU- 
ry  Disposition*. 

«=>70  (Ky.)  The  effect  and  validity  of  a  tes- 
tamentary disposition  of  real  estate  must  be 
tested  by  the  lex  rei  sits). — Shaw  v.  Grimes 
218  S.  W.  447. 

<S=88(1)  (Ky.)  A  life  insurance  policy  for  tin 
benefit  of  insured's  family  is  so  far  testamentary 
in  character  that  it  will  be  construed  accordinj 
to  the  rules  governing  the  interpretation  of  wills 
— Landrum  v.  Landrum's  Adm'x,  218  S.  W.  274 

(F)    Mistake,  Undue  Influence,  and  Fraud 

€=3 1 65(5)  (Ky.)  Proponents  of  a  will,  contest 
ed  for  lack  of  testamentary  capacity  and  undu 
influence,  might  show  that  the  will  accordc 
with  testatrix's  intention  frequently  expressed 
and  that  testatrix  had  a  fixed  purpose  not  to  be- 
stow anything  upon  contestants,  to  which  ent' 
an  unkind  and  hostile  letter  from  them  to  tes- 
tatrix, preserved  by  her  for  some  16  years  with 
her  valuable  papers,  was  admissible. — McFar 
land  v.  Ewing,  218  S.  W.  271. 

<G)  Revocation  and  Revival. 

€=3 1 94  (Ky.)  At  common  law,  a  conveyance  b; 
the  testator  subsequent  to  the  execution  of  tbt 
will  of  property  devised  therein  operated  as  ai\ 
ademption,  and  in  effect  as  a  revocation  of  the 
will  to  the  extent  of  the  property  conveyed. — 
Reynolds's  Ex'r  v.  Reynolds,  218  S.  W.  1001. 

V.  PROBATE,  ESTABLISHMENT,  AND 

ANNULMENT. 

(I)  Hearing;  or  Trial. 

<8=»324(2)  (Tex.Civ.App.)  In  contest  of  a  wilt 
of  79  year  old,  enfeebled  testatrix  on  ground 
of  mental  incapacity,  question  of  incapacity  held 
for  jury.— Bradshaw  v.  Brown,  218  S.  W.  1071. 

(K)   Review. 

€=»357  (Tex.Civ.App.)  The  district  court  has 
power  to  appoint  receivers  in  a  proper  case  on 
appeal  of  a  will  contest  from  the  couuty  court. 
— Pierce  v.  Foreign  Mission  Board  of  Southern 
Baptist  Convention,  218  S.  W.  140. 
®=>374  (Tex.Civ.App.)  On  appeal  in  a  will  con- 
test from  the  county  to  the  district  court,  the 
district  court  had  no  judicial  power  to  compel 
any  of  the  parties  to  the  suit  to  submit  to  de- 
termination of  any  issues  not  involved  in  the 
appeal.— Pierce  v.  Foreign  Mission  Board  of 
Southern  Baptist  Convention,  218  S.  W.  140. 

'When   all  the  parties  to  a  will  contest  ap- 
pealed from  the  county  to  the  district  court,  ex- 
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pressly  stipulate  for  judicial  determination  of 
other  matters  of  which  the  .district  court  might 
assume  original  jurisdiction,  including  the  dis- 
position of  property  not  affected  by  the  will, 
such  court  has  power  to  enter  a  judgment  on 
such  other  issues. — Id. 

<S=386  (Ky.)  Judgment  denying  probate  to  a 
will  against  the  preponderance  of  the  evidence 
as  to  testamentary  capacity  would  not  be  dis- 
turbed on  such  ground  alone. — McFarland  v. 
Ewing,  218  S.  W.  271. 

VI.   CONSTRUCTION. 
(A)    General   Rules. 

<3=>436  (Ky.)  The  effect  of  a  testamentary 
disposition  of  real  estate  depends  on  the  lex 
rei  sitae.— Shaw  v.  Grimes,  218  S.  W,  447. 
$=»470  (Ark.)  A  will  is  to  be  construed  as  a 
whole,  for  the  purpose  of  ascertaining  the  tes- 
tator's intent.— Bell  v.  Gentry,  218  S.  W.  194. 
<3=>472  (Mo.App.)  The  first  provision  of  a  will 
prevails  over  the  last— Newell  v.  Kern,  218 
S.  W.  443. 

<S=48I  (Ky.)  A  will  speaks  from  the  death  of 
testator,  and  cannot  operate  to  dispose  of  prop- 
erty, though  mentioned  in  and  attempted  to  be 
devised  by  its  provisions,  of  which  the  testator 
was  not  the  owner  at  the  time  of  his  death. — 
Phillips  v.  Murphy,  218  S.  W.  250. 
<8=»484  (Ky.)  Under  Ky.  St.  $  4839.  a  will 
speaks  and  takes  effect  as  if  it  had  been  ex- 
ecuted immediately  before  the  death  of  the 
testator,  unless  a  contrary  intention  appears; 
hence  where  a  will  devises  all  personalty  to  a 
certain  person,  and  after  the  execution  of  the 
will  the  testator  conveys  land,  the  proceeds 
pass  on  testator's  death  under  the  bequest  of 
the  personalty.— Reynolds's  Ex'r  v.  Reynolds, 
218  S.  W.  1001. 

(B)  Nature  of  Estates  and  Interests  Cre- 
ated. 

«=60l(10)  (Ark.)  A  devise  to  testator's  chil- 
dren of  the  residue  of  the  estate  after  the  expira- 
tion of  a  trusteeship,  with  provision  that  "if 
any  of  my  children  shall  die  before  expiration 
of  the  above  trusteeship.  •  •  *  leaving  issue, 
said  issue  shall  only  take  the  share  that  should 
go  to  my  child  living,"  passed  a  fee  to  the 
children,  and  did  not  create  a  contingent  re- 
mainder in  testator's  grandchildren. — Black  v. 
Bailey,  218  S.  W.  210. 

(F)  Vested  or  Contingent  Estates  and  In- 
terests. 

<S=>629  (Ark.)  The  law  favors  the  vesting  of 
estates  as  early  as  possible.— Bell  v.  Gentry, 
218  S.  W.  194. 

®=>634(19)  (Ark.)  Under  a  devise  to  testator's 
widow  "as  long  as  she  shall  remain  unmarried 
and  my  widow,  with  remainder  thereof  on  her 
decease  or  marriage  to  my  said  children  and 
their  bodily  heirs,"  tho  children  at  death  of  the 
widow,  who  died  without  having  remarried,  took 
the  fee  as  remaindermen,  and  not  merely  a 
lifo  estate,  with  remainder  in  fee  to  their  chil- 
dren—Bell v.  Gentry,  218  S.  W.  194. 

(H)  Estates  In  Trust  and  Powers. 

@=»673  (Mo.App.)  Under  a  will  providing 
that  after  the  death  of  testator's  wife  "the 
balance  of  my  personal  property,  as  well  as 
the -proceeds  of  rents  and  leases  of  my  estate, 
shall  pass  to  my  daughter,  *  *  *  or  he  ap- 
plied and  used  for  the  education  of  her  child 
or  children  if  she  should  have  any,"  absolute 
title  to  the  personalty  passed  to  the  daughter, 
not  impressed  with  any  trust  for  her  children, 
and  it  became  assets  of  her  estate. — Newell  v. 
Kern.  218  S.  W.  443. 

©=674  (Ark.)  A  will  devising  the  residue  to 
testator's  children,  subject  to  the  control  and 
management  of  one  of  them  until  a  named 
grandchild  attained  his  majority  or,  if  such 
grandchild  died  before  such  age,  the  trust  to 
continue  for  a  period  of  ten  years  after  such 


death,  held  not  to  create  a  spendthrift  trust. — 
Black  v.  Bailey,  218  S.  W.  210. 
<6=675  (Tenn.)  Where  a  testator,  after  giving 
his  wife  all  bis  real  and  personal  property,  de- 
clared that  he  had  sold  to  one  relative  a  parcel 
of  land  accepting  notes  in  payment,  and  re- 
quested that  when  the  relative  should  have  paid 
all  but  the  last  $1,500,  that  amount  should  be 
given  him,  and  further  stated  that  he  valued  the 
land  occupied  by  another  relative  at  $5,000,  and 
requested  that  such  relative  be  allowed  to  pur- 
chase it  on  installments,  the  requests,  as  they 
left  the  wife  no  discretion  and  were  definite 
and  certain,  must  be  treated  as  creating  prec- 
atory trusts  in  favor  of  the  two  relatives. — 
Daly  v.  Daly,  218  S.  W.  213. 
<S=68 1  (1)  (Ky.)  Under  will  of  personal  proper- 
ty, providing  for  holding  of  insane  daughter's 
part  until  her  children"  became  25  years  old,  if 
she  continued  insane,  naming  testator's  son  as 
executor  without  bond,  and  stating  testator's 
desire  that,  if  his  daughter's  part  were  held 
for  her  children,  such  son  "be  appointed  guard- 
ian, or  that  the  court  take  any  one  recom- 
mended by  him  for"  such  children,  such  son.  or 
some  one  nominated  by  him,  and  not  the  chil- 
dren's statutory  guardian,  was  entitled  to  the 
fund  so  left  them;  the  testator's  intention  be- 
ing clearly  to  appoint  such  son  trustee,  and  not 
"guardian,"  so  that  "guardian"  would  be  so 
construed  in  the  will. — Ray  v.  Mayhew,  218  S. 
W.  984. 

«=»68l(2)  (Ark.)  A  trust  held  created  for  the 
purpose  of  control  and  management,  and  not  for 
the  purpose  of  temporarily  vesting  legal  title 
in  the  trustee.— Black  v.  Bailey,  218  S.  W.  210. 
«=>«86(.l)  (Ark.)  Where  testator  devised  the 
residue  to  his  children  subject  to  a  trust  for 
the  purpose  of_  management  and  control  until 
a  specified  contingency  ^  they  to  have  the  income 
therefrom,  and  conditions  arose  under  which 
no  profits  could  be  realized  without  large  expen- 
ditures, for  which  no  funds  were  provided,  and 
the  parties  were  all  sui  juris,  and  the  contin- 
uation of  the  trust  would  work  a  confiscation 
of  the  property,  or,  at  least,  greatly  burden  it 
with  incumbrances,  which  testator  did  not  mani- 
festly intend,  the  court  could  terminate  the  trust 
at  the  desire  of  all  the  beneficiaries.— Black  v. 
Bailey,  218"  S.  W.  210. 

VII.    RIGHTS    AND    LIABILITIES     OF 
DEVISEES    AND    LE  GATEES. 

(C)   Advancements,     Ademption,     Satisfac- 
tion, and  Lapse. 

®=>76l  (Ky.)  Where  a  will  mentioned  advance- 
ments and  referred  to  a  certain  book  account, 
the  book  was  admissible  in  evidence  to  show 
what  the  advancements  were;  the  testator  hav- 
ing a  right  to  refer  to  such  a  book. — Shaw  v. 
Grimes,  218  S.  W.  447. 

€=3762  (Ky.)  Whore  there  is  no  provision  in  a 
will  so  providing,  interest  will  not  be  charged  on 
an  advancement. — Shaw  v.  Grimes,  218  S.  W. 
447. 

Where  a  will  mentioned  advancements  and 
made  reference  to  a  certain  book  account, 
wherein  it  appeared  that  on  a  certain  day  the 
totals  of  the  items  advanced  was  shown,  imme- 
diately followed  by  the  words,  ."and  inst.,"  in- 
terest should  be  charged  against  such  advance- 
ments only  from  the  date  of  such  entry,  and 
not  on  the  separate  items  from  the  date  each 
amount  was  advanced. — Id. 

Though,  under  the  will,  advancements,  with 
interest  thereon,  ore  to  be  charged  against  ben- 
eficiaries, no  interest  can  be  allowed  on  credits 
to  the  beneficiaries,  in  the  absence  of  a  provi- 
sion in  the  will. — Id. 

Where  the  will  charged  the  shares  of  bene- 
ficiaries with  advancements  as  shown  by  an  ac- 
count book,  which  fixed  a  date  for  commence- 
ment of  interest  on  certain  advancements  later 
than  the  date  of  advancements,  interest  on  ad- 
vancements to  other  beneficiaries  will  not  be 
charged  before  that  date.— Id. 
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€=766  (Tenn.)  Where  testator  after  executing 
a  will  made  gifts  to  a  legatee,  the  presumption 
is  that  such  gifts  were  intended  as  an  ademp- 
tion of  the  legacy  bequeathed  in  the  will,  es- 
pecially where  the  will  stated,  "I  may  be  able 
to  pay  a  part  or  all  of  said  amount  during  my 
lifetime,  and  whatever  amount  I  do  pay  will 
be  credited  upon  said  amount  herein  directed 
to  be  paid  by  my  executor." — Gibson  v.  Buis, 
218  S.  W.  220. 

€=767  (Ky.)  At  common  law,  a  conveyance  by 
the  testator  subsequent  to  the  execution  of  the 
will  of  property  devised  therein  operated  as  an 
ademption,  and  in  effect  as  a  revocation  of  the 
will  to  the  extent  of  the  property  conveyed. — 
Beynolds's  Ex'r  v.  Reynolds,  218  S.  W.  1001. 

Ky.  St  |  2068,  changes  the  common  law  upon 
the  subject  of  conveyance  by  testator  of  prop- 
erty devised  only  as  to  legatees  and  deviseeB 
who  are  heirs  of  the  testator,  and  an  ademption 
of  specific  legacies  or  bequests  to  an  heir  is  not 
effected  by  a  conversion  of  the  property  devised, 
either  by  sale  or  otherwise,  unless  it  appears 
from  the  will,  or  by  parol,  or  other  evidence, 
that  such  was  the  intention  of  the  testator. — Id. 

A  will,  devising  land  to  a  trustee  to  be  held 
in  trust  for  the  benefit  of  an  only  heir,  upon  his 
death  to  go  to  other  persons,  authorizing  the 
trustees  to  sell  the  property,  held  not  to  ex- 
pressly or  impliedly  direct  a  sale  of  the  land, 
and  hence  a  sale  of  the  land  by  the  testatrix  aft- 
er execution  of  the  will  was  an  ademption,  and 
the  heir,  who  was  bequeathed  all  the  personalty, 
became  the  absolute  owner  in  fee  of  the  pro- 
ceeds.— Id. 

Ky.  St.  g  4835,  was  enacted  to  prevent  the 
ademption  of  an  entire  devise,  where  a  portion 
of  the  specifically  devised  property  is  disposed 
of  by  the  testator,  and  where  a  testator  disposes 
of  devised  property,  and  before  his  death  re- 
gains and  owns  It  at  the  time  of  his  death. — Id. 
€=770  (Tenn.)  Where  will  stated  concerning 
a  legacy,  "1  may  be  able  to  pay  a  part  of  all 
of  said  amount  during  my  lifetime,  and  what- 
ever amount  I  do  pay  will  be  credited  upon  said 
amount  herein  directed  to  be  paid  by  my  exec- 
utor," the  burden  was  upon  the  legatee,  in  an 
action  by  the  executor  to  charge  the  legacy  with 
money  given  to  the  legatee  by  the  testator  after 
the  execution  of  the  will,  to  show  by  clear,  co- 
gent, and  convincing  evidence  that  the  money 
paid  to  her  was  not  intended  as  an  advance- 
ment.—Gibson  v.  Buis,  218  S.  W.  220. 

In  an  action  by  an  executor  to  have  money 
paid  by  testator  during  his  lifetime  charged  to 
a  legatee  as  an  advancement,  evidence  on  the 
part  of  the  legatee  held  insufficiently  clear,  co- 
gent, and  convincing  to  show  that  the  money 
was  not  intended  as  an  advancement.— Id. 

(G)    Debts   of  Testator  and  Incumbrance* 
on  Property. 

€=848  (Ky.)  Devisees  after  the  payment  of 
debts  are  not  entitled  to  contribution  under  the 
direct  provisions  of  Ky.  St.  S  2075.— Landrum  v. 
Landrum's  Adra'x,  218  S.  W.  274. 

WITNESSES. 

See  Appeal  and  Error,  9=3931;  Criminal  Law, 
€=508,  594,  595,  596,  673;  Depositions;  Ev- 
idence; Trial,  €=29,  41,  140. 

IX.   COMPETENCY. 

(A)  Capacity   and    Qualifications    In    Gen- 
eral. 

€=48(3)  (Tex.Civ.App.)  Where  an  appeal  is 
taken  from  conviction  of  felony,  defendant's  civil 
rights,  among  them  the  right  to  testify  as  a 
witness,  survive  sentence  until  it  becomes  final 
on  the  appeal.— Grant  v.  State,  218  S.  W.  1062. 
€=58(3)  (Mo.App.)  In  a  wife's  action  for  inju- 
ries caused  by  the  use  of  pads  purchased  fjom 
defendant,  advertised  as  a  cure  for  rupture,  >he 
husband  is  not  competent  to  testify  for  his 
wife,  although  he  was  present  at  the  time  of 
the    purchase    and    supplied    money    therefor, 


where  it  did  not  appear  from  evidence  that  the 
husband  acted  as  the  wife's  agent;  the  wife 
making  the  contract  herself.— Harmon  v.  Pla- 
pao  Laboratories,  218  S.  W.  701. 

(C)  Testimony  ot  Parties  or  Persons  In- 
terested, for  or  against  Renresenta- 
tlves,  SurvlTOn,  or  Successors  In 
Title  or  Interest  of  Persons  Deceas- 
ed or  Incompetent. 

€=159(7)  (Ark.)  In  an  action  by  an  adminis- 
trator to  recover  money  of  a  deceased,  claimed 
to  have  been  converted,  defendant  was  not  a 
competent  witness  to  establish  the  fact  that  #f- 
ceased  had  made  him  a  gift  of  the  money  in  Ins 
lifetime.— Zimmerman  v.  Bemann,  218  S.  W. 
835. 

€=159(7)  (Tenn.)  In  an  action  by  an  execu- 
tor to  have  a  payment  made  by  testator  charg- 
ed against  a  legacy  as  an  advancement,  it  was 
competent  for  the  legatee  to  testify  as  to  a 
conversation  had  with  the  testator  to  rebut 
testimony  of  the  executor  as  to  .admissions 
made  by  the  legatee,  but  not  to  prove  that  the 
money  given  her  by  the  testator  was  gwen  as 
a  gift  and  not  as  an  advancement. — Gibson  v. 
Buis,  218  S.  W.  220. 

4=164(8)  (Ky.)  In  bank's  action  against  surety 
on  the  note  of  a  decedent,  where  defense  was 
that  note  had  been  indorsed  "paid"  by  plaintiff 
bank,  testimony  of  plaintiff's  president  that, 
when  decedent  called  at  the  bank  with  the  new 
note,  he  mistakenly  understood  plaintiff  had 
come  to  pay  the  original  note  and  so  went  into 
another  room  and  got  the  original  note  and 
stamped  it  paid,  was  incompetent  under  Civ. 
Code  Prac.  f  606,  subd.  2,  to  meet  the  prima 
facie  evidence  of  payment  furnished  by  the 
"paid"  indorsement;  for.  although  such  in- 
dorsement was  not  made  m  decedent's  presence 
or  with  his  knowledge  or  direction,  it  should  be 
treated  as  a  transaction  with  the  decedent. — 
Young  v.  Bank  of  Sweetwater,  218  S.  W.  463. 
<0=I77  (Tenn.)  In  an  action  by  an  executor  to 
have  a  payment  made  by  testator  charged 
against  a  legacy  as  an  advancement,  it  was 
competent  for  the  legatee  to  testify  as  to  a 
conversation  had  with  the  testator  to  rebut 
testimony  of  the  executor  as  to  admissions 
made  by  the  legatee.— Gibson  v.  Buis,  218  S. 
W.  220. 

m.   EXAMINATION. 
(A)  Talcing-  Testimony  In  General. 

€=240(8)  (Ky.)  In  proceedings  of  forcible  de- 
tainer, where  defendant's  counsel  asked  him 
whether  a  contract  for  a  second  year's  letting 
had  been  made  between  him  and  plaintiff  land- 
lord, to  which  he  gave  an  affirmative  answer, 
the  question  was  improper  as  leading,  and  the 
answer  was  ineffective  as  a  mere  conclusion. — 
Gault  v.  Carpenter,  218  S.  W.  254. 
€=255(9)  (Tex.Cr.App.)  Though  a  witness  in 
a  proper  case  may  be  permitted  to  refresh  his 
memory  by  referring  to  a  record  of  his  testi- 
mony on  a  former  occasion,  the  privilege  is 
not  to  be  used  as  a  means  of  getting  before 
the  jury  the  testimony  given  by  him  on  the 
previous  occasion,  which  would  be  hearsay.— 
Kirkland  v.  State,  218  S.  W.  367. 
€=256  (Tex.Cr.App.)  If  testimony  of  a  wit- 
ness before  the  grand  jury  was  used  by  the 
prosecuting  attorney  to  refresh  his  memory,  it 
should  have  been  made  available  to  defendant 
in  the  re- examination  of  the  witness. — Kirk- 
land v.  State,  218  S.  W.  367. 

IV.    CREDIBILITY,    IMPEACHMENT, 
CONTRADICTION,  AND  COR- 
ROBORATION. 
(B)   Character  and  Conduct  of  'Witness. 

€=337(2)  (Mo.)  A  defendant  charged  with 
raipe,  who  took  the  stand,  may,  as  he  put  his 
credibility  as  a  witness  in  issue,  be  impeached 
by  testimony  that  his  general  reputation  for 
morality  was  bad  which  would  include  his  repu- 


Digitized  by  VjOOQ  IC 


Witnesses 


218  SOUTHWESTERN  REPORTER 


1246 


tation  for  sexual  morality.— State  r.  Edmund- 
eon,  218  S.  W.   864. 

<g=»337(5)  (Tex.Cr.App.)  An  accused  having  as- 
sumed the  attitude  of  a  witness  in  his  own 
behalf,  it  was  the  right  of  the  prosecution  to 
prove  by  legitimate  means  that  he  had  been 
indicted  and  convicted  of  a  felony,  or  of  a  mis- 
demeanor involving  moral  turpitude. — Rosa  v. 
State,  218  S.  W.  1056. 

€=350  (Mo.)  A  witness  for  defendant  cannot 
be  impeached  by  cross-examination  bringing  out 
that'  a  felony  charge  was  pending  against  him. — 
State  v.  Edmundson,  218  S.  W.  804. 
#b350  (Tex.Cr.App.)  Where  defendant,  who 
was  charged  with  pursuing  the  occupation  of 
retail  liquor  dealer  in  a  county  where  sale  was 
forbidden,  took  the  stand,  it  was  permissible  for 
the  state  to  inquire  as  to  whether  or  not  and 
how  many  times  he  had  been  indicted  for  sell- 
ing whisky;  it  appearing  that  the  indictments 
charged  felonies.— Alexander  v.  State,  218  S. 
W.  752. 

Where  defendant  was  charged  with  pursuing 
the  occupation  of  retail  liquor  seller  in  a  coun- 
ty where  the  sale  of  intoxicants  was  forbidden, 
it  was  improper  to  allow  the  state  to  cross-ex- 
amine defendant,  who  took  the  stand,  as  to 
whether  a  bill  seeking  an  injunction  and  alleg- 
ing that  he  was  selling  intoxicating  liquors  had 
not  been  filed,  and  whether  he  allowed  decree 
to  go  by  default. — Id. 

<t=>350  (Tex.Cr.App.)  It  was  prejudicial  error, 
on  the  cross-examination  of  an  accused,  to  per- 
mit the  state  to  ask  whether  or  not  defendant 
had  been  convicted  of  crimes  and  misdemeanors 
at  various  times  and  places,  and  whether  or  not 
certain  pictures  and  photographs  were  of  him, 
when  the  state  was  without  evidence  with  which 
to  sustain  the  impeaching  facts,  in  view  of  Code 
Cr.  Proc.  1911,  art.  743— Rosa  v.  State,  218  S. 
W.  1056. 

(C)  Interest  and  Bias  of  'Witness. 

«=»370(1)  (Mo.App.)  Where  both  parties  testi- 
fied at  the  trial,  evidence  of  111  will  between  them 
can  be  considered  by  the  jury  in  determining 
their  credibility  as  witnesses. — Morris  v.  Mat- 
tingly,  218  S.  W.  922. 

(D)  Inconsistent    Statements    by    'Witness. 

<S=>388(2)  (Ark.)  Testimony  of  one  of  plaintiffs 
that,  after  agreement  for  settlement  of  disputed 
claim  was  made,  he  went  to  see  about  payment, 
but  that  G.,  defendant's  president,  with  whom 
agreement  was  made,  stated  that  his  successor 
refused  to  pay  the  claimr  was  inadmissible  for 
the  purpose  of  contradicting  G.,  without  laying 
the  proper  foundation. — Arkansas  Anthracite 
Coal  &  Land  Co.  v.  Dunlap,  218  S.  W.  839. 

(E)  Contradiction    and    Corroboration    of 

Witness. 

*=»405(2)  (Tex.Civ.App.)  Where  plaintiff,  in 
his  action  for  damages  for  injuries  sustained 
when  defendant's  motorcar  collided  with  his 
motorcycle,  testified  on  cross-examination  that 
he  had  never  at  any  other  time  collided  with  an 
automobile  while  riding  his  motorcycle,  de- 
fendant cannot  contradict  plaintiff  by  proof  of 
another  collision,  for  evidence  of  other  negli- 
gent acts  would  be  inadmissible,  and  the  mat- 
ter was  collateral. — American  Automobile  Ins. 
Co.  v.  Struwe,  218  S.  W.  534. 

WOMAN  SUFFRAGE. 

See  Elections,  ®=»9. 

WORDS  AND  PHRASES. 

"Accident."— Federal   Life   Ins.  Co.   v.   Wilkes 

(Tex.  Civ.  App.)  218  S.  W.  591. 
"Accounts." — Commonwealth   v.   Alford's   Ex'r 

(Ky.)   218  S.   W.  721:    Pollard  v.  Carlisle 

(Mo.  App.)  218  S.  W.  921. 


"Account  so  settled."— Taylor  v.  Georgia  State 

Savings  Ass'n  (Ark.)  218  S.  W.  180. 
"Action  for  relief  not  herein  otherwise  provid- 
ed   for." — Walker   v.    Ozark    Cooperage    & 

Lumber  Co.  of  New  Jersey  (Mo.  App.)  218 

S.  W.  694. 
"Action  for  relief  on  ground  of  fraud."— Walker 

v.  Ozark  Cooperage  &  Lumber  Co.  of  New 

Jersey  (Mo.  App.)  218  S.  W.  694. 
"Actual  malice."— Express  Pub.  Co.  v.  Wilkins 

(Tex.  Civ.  App.)  218  S.  W.  614. 
"Adequate  cause."— Pickens  v.  State  (Tex.  Cr. 

App.)  218  S.  W.  755. 
"Advancement"— Holland  v.  Bonner  (Ark.)  218 

S.  W.  665. 
"Adverse  possession."— Wilson  v.  Caughlin  (Ky.) 

218  S.  W.  1010. 
"Apparent  on  face  of  record."— JEtna  Accident 

&  Liability  Co.  v.  Trustees  of  First  Christian 

Church  of  Paris  (Tex.  Civ.  App.)  218  S.  W. 

537. 
"Appeal." — Warren     v.     Johnson     (Tex.     Civ. 

App.)  218  S.  W.  104. 
"Arrest."— Harris  v.  Terminal  R.  Ass'n  of  St. 

Louis  (Mo.  App.)  218  S.  W.  686. 
"At  once.'1— State  ex  rel  Conway  v.  Nolte  (Mo.) 

218  S.  W.  862. 
"Bawdyhouse."— Clark  v.  State  (Tex.  Cr.  App.) 

218  S.  W.  366. 
"By."— Armstrong  v.  Palmer  (Tex.  Civ.  App.) 

218  S.  W.  627. 
"Chauffeur." — American  Automobile  Ins.  Co.  v. 

Struwe  (Tex.  Civ.  App.)  218  S.  W.  534. 
"Children."— Savells  v.  Brown's  Guardian  (Ky.) 

218  S.  W.  462. 
"Colloquium."— Express    Pub.    Co.    v.    Wilkins 

(Tex.  Civ.  App.)  218  S.  W.  614. 
"Consortium."— Lane  v.   Dunning  (Ky.)  218  S. 

W.  269.  . 
"Credits."— Commonwealth    T.    Alford's     Ex'r 

(Ky.)  218  S.  W.  721. 
"Deadly  weapon."— Hilliard  v.  State  (Tex.  Cr. 

App.)  218  S.  W.  10fS2. 
"Debt."— J.   I.   Case   Threshing   Mach.   Co.    v. 

Camp  County  (Tex.  Civ.  App.)  218  S.  W.  1; 

Beeler  v.  Beeler,  Id.  553. 
"Delivered."— Mayo  v.  J.  L.  Price  Brokerage  Co. 

(Mo.  App.)  218  S.  W.  932. 
"Discovered  peril."— Schaff  v.  Gooch  (Tex.  Civ. 

App.)  218  S.  W.  783. 
"Elections."— Koy   v.    Schneider    (Tex.)   218   S. 

W.  479. 
"Engaged  in  military  service  in  time  of  war." — 

Nutt  v.  Security  Life  Ins.  Co.  of  America, 

(Ark.)  218  S.  W.  675. 
"Establishment." — Waterman    Lumber    Co.    v. 

Beatty  (Tex.)  218  S.  W.  363. 
"Express  contract."— Gault  v.  Carpenter  (Ky.) 

218  S.  W.  254. 
"Fictitious  person."— Mueller  &  Martin  v.  Lib- 
erty Ins.  Bank  (Ky.)  218  S.  W.  405. 
"Final   judgment."— Peper  v.  Bell   (Mo.  App.) 

218  S.  W.  438. 
"First  use."— Heer  Engine  Co.  t.  Papan  (Ark.) 

218  S.  W.  202. 
"Goods,  wares,  and  merchandise." — West  Fur- 
niture Co.  v.  Oason  (Xex.  Civ.  App.)  218  S. 

W.  774. 
"Guardian."— Ray    v.    Mayhew    (Ky.)    218    S. 

W.  984. 
"Highest  legal  rate  of  interest."— Berry  v.  Ber- 
ry (Mo.  App.)  218  S.  W.  691. 
"Holder   in   due   course."— MeCullam   ▼.   Mer- 

mod,    Jaccard    &    King    Jewelry    Co.    (Mo. 

App.)  218  S.  W.  345. 
"Horse   power." — Heer   Engine   Co.   v.    Papan 

(Ark.)  218  S.  W.  202. 
"Immediate    written    notice."— Travelers'    Ins. 

Co.  of  Hartford,  Conn.,  v.  Scott  (Tex.  Civ. 

App.)  218  S.  W.  53. 
"Induced."— Schwabe  v.  Estes  (Mo.  App.)  218 

S.  W.  908. 
"Influenced."— Schwabe    v.    Estes    (Mo.    App.) 

218  S    W    908 
"Innuendo."— Drozda  v.  State  (Tex.  Cr.  App.) 

218  S.  W.  765;    Express  Pub.  Co.  t.  Wil- 
kins (Tex.  Civ.  App.)  218  &  W.  614. 
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"Insurance    on    property    covered    *    *  '*    by 

this  policy."— Home  Ins.  Co.  v.  Boatner  (Tex. 

Civ.  App.)  218  S.  W.  1007. 
"Judicial     sales." — Taylor    v.     Georgia     State 

Savings  Asa'n  (Ark.)  218  S.  W.  180. 
"Justification."— Mercardo   v.    State   (Tex.   Or. 

App.)  218  S.  W.  491. 
"Lot." —State  ex  rel.  Boatmen's  Bank  v.  Reyn- 
olds (Mo.)  218  S.  W.  337. 
"Military    service." — Reid    v.    American    Nat. 

Assnr.  Co.  (Mo.  App.)  218  S.  W.  957. 
"Novation."— Meador   v.    Rudolph     (Tex.    Civ. 

App.)  218  S.  W.  520. 
"Officers."— Board  of  Drainage  Com'rs  of  Mc- 

Cracken  County  v.  Lang  (Ky.)   218  S.  W. 

736. 
"Part  of  cause  of  action."— Dallas  Waste  Mills 

v.  Early-Foster  Co.    (Tex.  Civ.   App.)  218 

S.  W.  515. 
"Party   In   interest."— Rawlings   v.   Workmen's 

Compensation  Board  (Ky.)  218  S.  W.  985. 
"Personal  effects." — Ellege  v.  Henderson  (Ark.) 

218  S.  W.  831. 
"Personal   property."— Arkansas    Natural    Gas 

Co.  v.  Commissioners  of  Hope.  Fulton,  and 

Emmet    Road    Improvement    Dist.    (Ark.) 

218  S.  W.  664. 
"Person  making  it  so  payable." — Mueller  &  Mar- 
tin v.  Liberty  Ins.  Bank   (Ky.)  218  S.  W. 

465. 
"Physical  pain."— Walker  ▼.  Kellar  (Tex.  Civ. 

App.)  218  S.  W.  792. 
"Private  road."— Carter  v.  Bates  (Ark.)  218  S. 

W.  838. 
"Privileged   communication."— Baker  v.    Clark 

(Ky.)  218  S.  W.  280. 
"Procured."— Schwabe  v.  Estes  (Mo.  App.)  218 

S.  W.  908. 
"Promissory    warranty."— Home    Ins.    Co.    v. 

Boatner  (Tex.  Civ.  App.)  218  S.  W.  1097. 
"Proximate  cause." — Moody  v.  Gulf  Refining  Co. 

(Tenn.)  218  S.  W.  817. 
"Public  purpose."— State  ex  rel.  Clark  County 

v.  Hackmann  (Mo.)  218  S.  W.  318. 
"Real  property." — Arkansas  Natural  Gas  Co.  v. 

Commissioners   of   Hope,   Fulton,   and   Em- 
met Road  Improvement  Dist.  (Ark.)  218  S. 

W.  664. 
"Replevin."— Cook  v.  Wheeler  (Mo.  App.)  218 

S.  W.  929. 
"Result."— Home  Mut  Ben.  Ass'n  v.  Mayfield 

(Ark.)  218  S.  W.  371. 
"Resulting   trust." — Vaello   v.  Rodriguez    (Tex. 

Civ.  App.)  218  S.  W.  1082. 
"Shall."— Horning  v.  Fiscal  Court  of  Caldwell 

County  (Ky.)  218  S.  W.  989. 
"Sold   in   regular   course   of   business." — West 

Furniture  Co.  v.  Cason  (Tex.  Civ.  App.)  218 

S.  W.  774. 
"Special   matter  of  defense." — Brass  v.  Texar- 

kana  &  Ft.  Smith  Ry.  Co.  (Tex.  Com.  App.) 

218  S.  W.  1040. 
"Suit  against  the   state." — Gordon  v.  Morrow 

(Ky.)  218  a  W.  258. 


"Swatches."— U.  S.  Fashion  &  Sample  Book  Co. 

v.   Montrose  Cloak   &  Suit  Co.   (Mo.)  218 

S.  W.  867. 
"Wanton."— Stipetich  v.  Security  Stove  &  Mfg. 

Co.  (Mo.  App.)  218  S.  W.  964. 
"Willful."— Stipedch  v.  Security* Stove  &  Mfg. 

Co.  (Mo.  App.)  218  S.  W.  964;  Mercardo  v. 

State  (Tex.  Cr.  App.)  218  S.  W.  491. 
"Within."— Dorr  v.  Bankers'  Surety  Co.   (Mo. 

App.)  218  S.  W.  398. 

WORK  AND  LABOR. 

See  Evidence,  ®=»568. 

«=>6  (Ky.)  Where  a  relative  lives  with  anoth- 
er or  other  relatives  as  a  member  of  the  fam- 
ily by  mutual  consent,  there  is  no  presumption 
that  he  is  to  pay,  or  the  others  to  receive, 
compensation  for  board  and  services,  but 
where  a  stranger  so  lives  with  others,  there  is 
such  a  presumption,  and  contract  to  pay  for 
the  services,  board,  etc.,  will  be  implied. — 
Walker  v.  Dill's  Adm'r,  218  S.  W.  247. 
<5=»7(1)  (Ky.)  Where  a  relative  lives  with  an- 
other or  other  relatives  as  a  member  of  the 
family  by  mutual  consent,  there  is  no  pre- 
sumption that  he  is  to  pay,  or  the  others  to 
receive  compensation,  for  board  and  services. — 
Walker  v.  Dill's  Adm'r.  218  S.  W.  247. 
<S=7(2)  (Mo.App.)  Where  there  was  no  evidence 
of  any  express  agreement  by  injured  father  to 
pay  his  daughters  and  other  children  for  their 
services  in  nursing  him,  their  services  were 
presumed  to  be  rendered  gratuitously. — Baldwin 
v.  Kansas  City  Bys.  Co.,  218  S.  W.  955. 
<g=>30(2)  (Mo.App.)  In  action  on  a  quantum 
meruit  for  services  rendered  in  purchasing  hay 
for  defendant,  where  defense  was  a  general  de- 
nial, held,  that  court  properly  overruled  demur- 
rer to  the  evidence. — Pollard  v.  Carlisle,  218  S. 
W.  921. 

WORKHOUSES. 

See  Criminal  Law,  «=>322. 

WORKMEN'S  COMPENSATION  ACTS. 

See    Constitutional   Law,    <S=»83;     Mandamus, 
'.,  147;  Master  and  Servant,  ©==347-420. 


WRIT  OF  ERROR. 

See  Appeal  and  Error. 

WRITS. 

See  Attachment:  Certiorari;  Execution;  Gar- 
nishment; Injunction;  Mandamus;  Process; 
Replevin. 

X-RAY. 

See  Master  and  Servant,  <©=>399;  Physicians 
and  Surgeons,  $=>18> 
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